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COURT  RULES 


SUPREME  COURT  OF  MONTANA 


In  Force  from  and  after  April  14,  1917 


I.  RECORD      OF      COMMISSIONS      AND 
OATHS. 

1.  Commissions  and  Oatbs. — ^The  commis- 
sions and  oatlis  of  the  Justices  and  clerk  of 
this  conrt  and  the  Attorney  General,  shall 
be  recorded  In  the  records  of  this  court. 

2.  Minutes'  of  Court. — The  minutes  of  this 
court  shall  he  approved  by  the  Chief  Justice 
(or  In  his  absence  by  the  senior  Associate 
Justice),  and  attested  by  the  clerk. 

II.  ORIGINAL  PROCEEDINGS. 

1.  How  Commenced  and  Conducted. — ^Pro- 
ceedings commenced  In  this  court  originally 
to  obtain  writs  of  habeas  corpus,  injunction, 
review,  mandate,  quo  warranto,  and  other 
remedial  writs  or  orders,  shall  be  commenced 
and  conducted  in  the  manner  prescribed  by 
the  Code  of  Civil  Procedure  for  the  conduct 
of  such  proceedings  In  the  district  court. 

2.  Application,  What  to  Contain. — The  ap- 
plication tot  the  issuance  of  any  of  the  above 
writs  or  orders,  except  habeas  corpus,  must 
set  forth,  in  addition  to  the  other  requisite 
matters,  the  reasons  which  render  it  neces- 
sary that  the  writ  should  issue  originally 
from  this  court,  and  the  sufficiency  or  in- 
sufficiency of  the  reasons  so  set  forth  will 
be  determined  by  the  court  in  awarding  or 
refusing  the  writ  or  order. 

8.  Certiorari,  Application,  What  to  Con- 
tain.— ^An  application  for  a  writ  of  review 
shall  set  out  a  copy  of  the  Judgment  or  orders 
sougjit  to  he  annulled  or  modified. 

4.  Applications,  Where  Filed. — In  all  pro- 
ceedings and  actions  commenced  in  this  court 
originally,  the  plaintiff  shall  ffie  his  appli- 
cation with  the  derk  of  this  court  prior  to 
Its  presentation  to  this  court 

5.  Briefs,  Preparation  and  Filing. — In  all 
proceedings  and  actions  commenced  in  this 
conrt  originally  each  party  shall  file  with  the 
clerk  of  this  court  at  or  before  the  time  set 
for  final  hearing,  eight  copies  of  the  brief  of 
Us  argument,  ccmtalning  a  recital  of  the 
facts  and  exhibiting  a  clear  statement  and 
orderly  arrangement  of  the  points  of  law  to 
be  discussed  and  the  authorities  relied  upon 
In  support  of  each  point.  Said  brief  shall 
be  printed  in  conformity  to  the  requirements 
of  subdivision  1  of  rule  X  of  this  court,  un- 
less, upon  application  and  for  good  cause 


shown,  the  court  order  otherwise.  A  failure 
to  comply  with  the  requirements  of  this  sub- 
division may  result  in  a  dismissal  of  the 
proceedings  or  action,  or  a  refusal  to  hear 
the  party  In  default. 

6.  Hearing,  When  Had. — Unless  otherwise 
ordered,  the  hearing  of  an  original  proceed- 
ing or  action  will  be  had  on  the  return  day. 

7.  Applications,  How  Made. — ^Applications 
to  this  court  for  writs  or  orders  must  be  pre- 
sented by  the  parties  in  person,  or  by  counsel, 
and  in  open  court;  under  no  circumstances 
wUl  the  court  entertain  such  applications 
when  made  through  the  medium  of  the  clerk: 
Provided,  always,  that  motions  to  advance,  to 
reinstate,  to  dismiss,  to  affirm,  to  modify,  to 
strike  out,  to  tax  or  to  allow  costs,  to  quash, 
for  rehearings,  to  correct  the  transcript,  mo- 
tions based  upon  suggestions  of  diminution  of 
the  record,  motions  for  substitution  of  par- 
ties, and  motions  touching  the  time  of  filing 
or  serving  briefs,  may  be  presented  by  filing 
the  same  with  the  clerk,  and  will  be  consider- 
ed in  regular  order. 

III.      CERTIFICATE       OF       PROBABLB 
CAUSE. 

Application,  How  and  Upon  What  Made. — 
Ai^lication  for  the  certificate  of  probable 
cause  provided  for  in  section  9403,  Revised 
Codes,  may  be  made  to  a  Justice  of  this  court 
only  after  application  and  refusal  thereof  by 
the  Judge  of  the  court  In  which  the  convic- 
tion was  had,  or  upon  proof  of  his  absence, 
or  inability  to  act,  and  upon  at  least  three 
days'  notice  to  the  county  attorney.  The  ap- 
plicant shall  produce  at  the  hearing  the  rec- 
ord on  appeal. 

IV.  APPEALS  IN  CIVIL  CASES. 

1.  Record  on  Appeal. — Appellant  is  charged 
with  the  duty  of  having  the  transcript  per- 
fected and  filed  with  the  clerk  of  this  court, 
in  accordance  with  the  statute  and  these 
rules. 

2.  Time  of  Filing. — ^The  transcript  shall 
be  filed  by  the  appellant  with  the  clerk  of 
this  cburt  within  sixty  days  after  such  ap- 
peal is  perfected;  or  the  appeal  will  be  sub- 
ject to  dismissal  on  motion  of  the  adverse 
party;  but  if  it  appear  that  the  delay  has 
been  without  laches  on  the  part  of  appellant. 
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bis  appeal  will  not  be  dismissed  for  such  de- 
lay, until  reasonable  time  is  allowed  for  fil- 
ing the  record. 

3.  Motion  to  Dismiss  tor  Laches. — A  motiou 
to  dismiss  an  appeal  for  failure  to  flle  the 
record  within  the  time  required,  shall  be 
accompanied  by  a  certified  copy  of  the  notice 
of  appeal,  and  pnedpe,  if  one  has  been  flled; 
and  a  certificate  of  the.  cleric  of  the  trial 
court,  showing  whether  the  case  was  original- 
ly instituted  in  the  district  court,  or  was 
there  on  appeal  from  an  inferior  court,  and 
the  nature,  amount  and  date  of  judgment 
or  order  appealed  from;  the  date  of  filing 
notice  and  nndertalilng  on  appeal;  the  date 
of  service  of  such  nptice,  and  whether  aiq)el- 
lant  has  requested  or  received  a  duly  cer- 
tified transcript,  and  the  time  of  such  re- 
quest, or  delivery  thereof,  as  the  case  may 
be.  No  appeal  shall  be  dismi8.ved  for  failure 
to  flle  the  record  within  the  time  required 
by  these  rules,  unless  the  motion  to  dismiss 
shall  have  been  filed,  and  notice  tbereof  given 
to  the  appellant,  prior  te  the  filing  of  the 
record. 

4.  Suggestion  of  Diminution  by  Appellant. 
— Nor  shall  the  appeal  be  dismissed  because 
the  transcript  is  imperfect,  it  not  being  pre- 
pared as  directed  by  the  pnecipe;  but  this 
court  will,  on  suggestion  of  diminution,  order 
the  clerk  of  the  trial  court  to  correct  the 
transcript,  or  supply  the  portions  lacking,  as 
the  case  may  require. 

Same,  by  Respondent. — Respondent  may 
likewise  make  suggestion  of  diminution  of 
record  In  any  respect  he  may  deem  necessary; 
whereupon.  If  the  suggestion  appears  to  be 
proper,  an  order  will  be  made  requiring  such 
parts  of  the  record  suggested  to  be  certified 
to  this  court. 

6.  Correction  of  Error  In  Record. — Either 
party  may,  in  writing,  suggest  error  or  de- 
fect, wherein  the  transcript  does  not  con- 
form to  the  original,  and,  upon  notice  to  the 
adverse  party,  obtain  an  order  of  this  court 
requiring  the  clerk  of  the  trial  court  having 
in  custody  the  original  record,  either  to  com- 
pare and  correct  the  transcript  on  file  in  this 
court,  or  to  certify  a  supplemental  transcript 
of  such  parts  of  the  record  as  may  be  thus 
questioned.  If  such  error  or  defect  be  dis- 
puted by  the  adverse  party  the  suggestion 
must  be  verified  In  the  manner  required  by 
law  for  verification  of  pleadings. 

Notice  to  Adverse  Party. — Applications  un- 
der sections  4  and  5  of  this  rule  shall  be 
made  upon  five  days'  notice  to  the  adverse 
party. 

V.  PROOF  or  EXCEPTIONS. 

Application,  How  Made. — In  case  any  Judge 
of  the  district  court  fail  or  refuse,  upon  prop- 
er presentation  of  request,  to  allow,  settle  and 
certify  an  exception,  or  statement  of  the 
case,  in  accordance  with  the  facts  and  the 


law  and  practice  In  such  cases,  the  party 
aggrieved  may,  within  twenty  days  there- 
after, present  to  this  court,  or  any  two  Jus- 
tices thereof,  a  petition  verified  by  the  oath 
of  the  party  aggrieved,  or  his  attorney,  set- 
ting forth  the  facts  in  relation  to  such  fail- 
ure or  refusal;  and  thereupon  this'. court,  or 
such  Justices  thereof,  will.  If  sufficient 
grounds  appear  therefor,  issue  an  order 
granting  leave  to  the  petitioner  to  prove  be- 
fore a  referee  to  be  named  in  such  order,  or 
by  depositions,  to  be  taken  In  the  manner  pre- 
scribed by  statute,  the  fttct  in  relation  to 
such  exception,  or  bill  of  exceptions,  or  state- 
ment of  the  case,  and  the  failure  or  refusal 
to  allow,  certify  or  settle  the  same. 

Copy  of  Order — Service. — A  copy  of  such 
order  must  b«  served  on  the  adverse  party 
to  the  action  or  proceeding,  wherein  such 
failure  or  refusal  is  alleged  to  have  occurred, 
or  his  attorney,  together  with  the  notice  of 
the  time  and  place  of  taking  such  testimony. 

VL  TRANSCRIPTS— HOW  PREPARED. 

1.  Civil  Cases. — In  all  civil  cases  wherein 
Insufficiency  of  the  evidence  to  Justify  the 
verdict  or  decision  of  the  court  is  relied  up- 
on by  the  appellant,  the  transcripts  shall  be 
printed  <m  unruled  white,  uncalendered  book 
paper,  ten  inches  long  by  seven  Inches  wide, 
with  a  margin  on  the  outer  edge  not  less  than 
two  inches  wide.  Small  pica  solid  is  the 
smallest  letter  and  most  compact  form  of 
composition  allowed. 

2.  Criminal  Cases. — In  all  criminal  cases, 
and  in  all  dvU  cases  except  as  specified  in 
subdivision  1  above,  the  transcript  shall  be 
plainly  written  with  a  typewriter  with  rec- 
ord Ink,  on  one  side  on  white  typewriter  pa- 
per, eight  and  one-half  inches  wide  and  thir- 
teen inches  long,  with  a  margin  of  one  and 
one-half  inches  on  the  left  hand  side  of  the 
page,  and  securely  fastened  at  the  side,  and 
shall  be  bound  in  black  pasteboard  covers. 
In  no  case  shall  carbon  copies  be  filed  in  this 
court 

VII.  ARRANGEMENT    OF    TRANSCRIPT. 

1.  First  Page  and  Corer. — On  the  first 
page  and  cover  of  all  transcripts  must  be 
stated  the  title  of  this  court,  the  title  of  the 
case  in  the  court  below  (substitnting  for  the 
wvrds  "Plaintiff"  and  "Defendant,"  tlie 
words  "Appellant"  and  "Respondent,"  as  the 
case  may  require),  the  names:  of  counsel  for 
appellant  and  respondent,  and  the  words 
"Transcript  on  Appeal"  fcdlowed  by  a  state- 
ment of  the  district  and  county  from  which 
the  appeal  Is  taken.  The  first  paper  In  all 
transcripts  must  state  the  title  of  the  court 
and  the  case  as  in  the  court  below,  but  from 
all  the  following  papers,  orders  or  proceed- 
ings it  must  be  omitted,  and  the  name  of  tbe 
paper,  order  or  proceeding  simply  given. 
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2.  Arrangement  and  Index. — The  transcript 
shall  be  chronologically  arranged,  and  con- 
tain an  index,  showing  the  page  of  each 
pleading,  docnment,  exhibit,  order  and  pro- 
ceeding, and  the  testimony  or  afBdavlt  of 
each  witness  comprised  therein. 

Paging. — Each  transcript  mast  be  paged  at 
tlie  top  and  the  lines  numbered  on  the  left 
margin  of  the  page,  except  that  in  printed 
transcripts  only  every  tenth  line  need  be 
numbered. 

a  Testimony  to  be  in  Narrative  EV>rm, 
When  to  be  Presented  by  Qaestlon  and  An- 
swer.— Unless  otherwise  ordered  by  the  dis- 
trict court,  the  testimony  shall  be  reduced  to 
narrative  form,  and  if  not  bo  reduced  may 
be  stricken  «ut;  Provided,  however,  that  in 
eqnity  cases  and  in  matters  and  proceedings 
of  an  equitable  natsre,  wherein  questions  of 
fact  arising  upon  the  evidence  presented  in 
the  record  are  to  be  submitted  for  review  by 
tills  court  the  testimony  relating  to  sucb 
questions  shall  be  presented  by  question  and 
answer. 

4.  Identification  of  Matter  Referred  to  In 
Bxoepttons  or  Motions. — Whera  an  exception 
refers  to  matters  In  pleadings,  evidence  or 
other  proceedings,  which  the  court  struck 
out,  or  refused  to  strike  out,  on  motion,  such 
exception  must  recite  the  matter  in  question. 

5.  Snmmons,  Writs  and  Formal  Parts  of 
Papers  Omitted. — In  no  case  shall  the  svm- 
mons  or  other  process  or  writ  be  Inserted  In 
a  transcript  unless  a  question  arise  in  re- 
spect to  the  same.  Unless  some  question  is 
predicated  upon  the  formal  parts  of  plead- 
ings, motloDs,  depositions,  exhibits  or  other 
papers  filed  In  the  trial  court,  and  made 
part  of  the  record  on  appeal,  the  same  must 
be  <Hnitted  to  preparing  the  recmrd,  after  once 
stating  the  venue  and  title,  glvinc  the  names 
of  the  parties  in  full,  and  thereafter  the 
venue  and  title  may  be  Indicateci  by  the 
words  "Title  of  Case,"  and  likewise. 

a.  Formal  Parts  of  Depositions. — ^Notices, 
Interrogatories,  certificates  of  officers  taking 
depositions,  signatures  of  witnesses,  etc.,  may 
be  omitted,  the  substance  of  the  testimony 
contained  In  the  deposition  being  reduced  to 
narrative  form. 

b.  Same — ^Deeds,  Mortgages,  etc. — So  with 
deeds,  mortgages,  contracts  and  other  ex- 
hibits, the  indorsement  thereon  of  eertlflcates 
of  acknowledgment  and  recording  may  be 
omitted,  and  only  the  material  part  stated. 

c.  Same — Indorsements. — All  indorsements' 
made  by  officers  may  be  omitted  in  preparing 
the  record,  except  the  date  of  the  filing  of 
papers  In  the  trial  court,  whidi  ought  to  ap- 
pear in  the  record  by  simply  noting  "Filed 
,"  ^ving  the  date  of  filing. 

d.  Repetition  of  Papers. — No  paper  shall 
be  printed  or  written  in  the  transcript  more 
than  once.  Instead  of  repetition,  appropriate 
reference  may  be  mado. 


8.  Strict  Compliance — Penalty — ^DismissaL 
— A  strict  compliance  with  the  forgoing  re- 
quirements wUl  be  exacted  In  all  cases, 
whether  objection  be  made  by  the  opposite 
party  or  not;  and  for  any  violation  or  neg- 
lect in  these  respects  which  is  found  to  ob- 
struct the  examination  of  records,  the  appeal 
may  be  dismissed,  or  the  court  may  order  the 
ofTending  party  to  pay  the  costs  of  such  tran- 
script, or  any  part  thereof,  unless  the  matter 
objected  to  Is  inserted  by  order  of  the  court 
or  Judge  below. 

VIII.  ORIGINAL  ESHIBIXS. 

L  Incorporation  of,  in  Record — ^Withdraw- 
al.— Whenever  in  the  trial  of  an  action  or 
other  proceeding  appealed  to  this  court,  an 
exhibit  of  a  printed  book  or  pamphlet  or  oth- 
er printed  or  engraved  matter,  or  a  model, 
drawing,  map,  trade-mark,  plan  or  Illustra- 
tion, or  other  matter  formed,  drawn,  print- 
ed or  engraved,  has  been  Introduced  or  offer- 
ed in  evidence  and  It  is  desired  by  either 
party  to  use  the  same  original  exhibit  as  part 
of  a  statement  of  the  case,  or  in  a  bill  of 
exertions,  such  exhibit,  authenticated  by  a 
certificate  of  the  Judge  of  the  trial  court 
thereon  or  attached  thereto,  may  be  brought 
to  this  court  in  its  original  form  as  intro- 
duced in  evidence,  either  bound  in  the  tran- 
script of  the  record  on  appeal,  if  convenient 
to  do  sov  or  as  an  exhibit  accompanying  such 
record  to  this  court.  Any  such  exhibit  bound 
in  the  record  filed  in  this  court  shall  not  be 
withdrawn;  but  any  sucdi  exhibit  not  bound 
in  the  record  may  be  withdrawn  after  deter- 
mination of  the  case  by  order  of  the  court 
or  any  Justice  thereof. 

2.  Copies — When  Production  of  Original 
may  be  Ordered. — Whenever  the  record  con- 
tains a  transcript  of  any  document,  writing, 
map,  drawing,  engraving,  or  printed  matter, 
which  was  introduced  in  evidence,  in  a  case 
brought  to  this  court  on  appeal,  and  It  is 
deemed  expedient  to  have  the  same  here  for 
examination  in  the  original  form,  an  order 
will  be  made  requiring  the  officer  or  party 
having  the  same  in  custody  to  place  such 
original  exhibit  in  the  custody  of  the  clerk 
of. this  court  Any  such  exhibit  may  be 
withdrawn  by  the  party  entitled  to  the  cus- 
tody thereof,  after  determination  of  the  ap- 
peal, by  application  to  the  clerk  of  this  court 

IX.  SERVICE  AND  FILING  OF  TRAN- 
SCRIPTS. 

1.  Civil  Appeals. — In  all  civil  cases,  the 
transcript  shall  be  filed,  and  a  copy  thereof 
served  upon  the  adverse  party  or  his  attorney 
within  five  days  after  filing  the  same,  and  if 
there  be  more  than  one  adverse  party  ap- 
pearing by  difl^erent  attorneys,  on  each  party 
or  the.  attorney  of  each  party  so  appearing. 
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2.  Printed  Record— Authcntlcaaon.— In' 
cases  where  transcripts  are  required  to  be 
printed,  a  duly  authenticated  printed  copy 
thereof  shall  constitute  the  record  of  the  case 
in  this  court. 

3.  Same — Copies  for  Justices. — ^When  tran- 
scripts are  printed,  a  copy  shall  be  lodged 
with  the  clerk  for  eadi  of  the  Justices. 

4.  Criminal  Appeals. — In  criminal  cases  no 
copies  of  the  transcript  need  be  served. 

X.  BRIEFS. 

1.  Kind  of  Papet^Size.— Briefs  shall  be 
printed  upoa  paper  of  the  same  character, 
with  type  of  the  same  size,  and  the  pages 
shall  be  of  the  same  dimensions,  as  provided 
by  these  rales  with  respect  to  transcripts, 
which  are  required  to  be  printed. 

2.  Time  of  Filing  and  Service — ^Number  of 
Copies. — ^The  counsel  for  appellant  shall  file 
with  the  clerk  of  this  court  eight  copies,  and 
serve  on  opposing  counsel  one  copy  of  the 
printed  brief  within  forty-five  days  after  the 
transcript  is  filed  in  this  court,  except  in 
cases  advanced  on  the  calendar,  in  which 
case  briefs  shall  be  filed  and  served  within 
such  time  as  may  be  ordered  by  the  court  in 
the  order  of  advancement 

3.  Contents  of  Appellant's  Brief. — ^The  ap- 
pellant's brief  shall  contain,  in  the  order  here 
stated: 

a.  Statement  of  Case. — ^A  concise  abstract 
or  statement  of  the  case,  presenting  succinct- 
ly the  questions  Involved,  and  the  manner  in 
which  they  are  raised.  The  abstract  shall 
refer  to  the  page  numbers  in  the  transcript  in 
such  manner  that  pleadings,  evidence,  orders 
and  the  Judgment  may  be  easily  found;  Pro- 
vided, that  in  cases  in  which  the  transcripts 
are  not  printed,  the  briefs  shall  contain  so 
much  of  the  record  as  is  necessary  to  make 
out  the  appellant's  case,  with  reference  to 
the  transcript  by  page  and  marginal  numbers. 

b.  Specification  of  Error. — A  specification 
of  errors  relied  upon,  which  shall  be  number- 
ed and  shall  set  out  separately  and  particu- 
larly each  error  intended  to  be  urged.  When 
the  error  alleged  Is  to  the  admission  or  to 
the  rejection  of  evidence,  the  specification 
shall  quote  the  full  substance  of  the  evidence 
admitted  or  rejected.  When  the  error  alleged 
is  to  the  charge  of  the  court,  the  specification 
shall  set  out  the  part  referred  to  totldem 
verbis,  whether  it  be  instructions  given  or  in- 
structions refused. 

0.  Argument — References  to  Pages  of  Rec- 
ord.— ^A  brief  of  the  argument,  exhibiting  a 
clear  statement  of  the  points  of  law  to  be 
discussed,  with  a  reference  to  the  page  of  the 
record,  and  the  authorities  relied  upon  in 
support  of  each  point. 

d.  Citations,  How  Made. — Citation  of  au- 
thorities shall  be  by  title  of  case,  and  volume 
and  page  of  report 


e.  Amendments. — ^After  ttie  iKief  on  behalf 
of  the  appellant  has  been  filed,  no  motion  for 
leave  to  amend  the  same  by  inserting  there- 
in, or  adding  thereto,  any  stjedfication  of  er- 
ror, or  by  incorporating  new  matter  of  sub- 
stance in  the  statement  or  abstract  of  the 
case,  wlU  be  entertained.  By  consent  of  re- 
spondent, in  writing,  and  without  leave  of 
court  the  brief  may  t>e  amended  in  the  par- 
ticulars mentioned  or  In  any  other  respect,  or 
a  new  brief  may  be  filed  at  any  time  before 
the  canse  is  submitted.  The  court  will,  in 
proper  cases,  upon  reasonable  application  and 
upon  such  terms  as  it  may  prescribe,  permit 
the  brief  to  be  amended,  or  a  new  brief  filed, 
so  as  to  meet  the  requirements  of  subdivi- 
sion 1  and  of  paragraphs  c  and  d  of  this  sub- 
division. Upon  its  own  motion,  and  in  its 
discretion,  the  court  may,  at  any  time  order  a 
brief  to  be  amended  or  changed  in  any  par- 
ticular, or  a  new  brief  filed. 

4.  Respondent's  Brief — Copies — ^Filing  and 
Service. — Counsel  for  respondent  shall  file 
with  the  clerk  eight  printed  copies  of  his 
brief  and  serve  one  upon  counsel  for  api>el- 
lant  within  for^-flve  days  after  appellant's 
brief  shall  have  been  served  opon  him.  His 
brief  shall  be  of  like  dbiaracter  with  that  re- 
quired of  appellant  omitting  any  specifica- 
tion of  errors,  and  a  statement  of  the  case, 
unless  that  presented  by  the  api)ellant  is  con- 
troverted. 

5.  Failure  to  FUe  Briefs— Effect— When, 
according  to  this  rule,  appellant  is  in  defiiult 
the  case  may  be  dismissed  on  motion;  and 
when  a  respondent  is  In  default  he  will  not 
be  heard  except  on  consent  of  bis  adversaij 
or  by  request  of  the  court 

6.  E^ing — Extension  of  Time. — No  exten- 
sion  of  time  for  filing  briefs  shall  be  allowed, 
except  upon  a  showing  that  sudh  extension  is 
necessary. 

7.  Service  on  Attorney  General. — In  all 
cases  wherein  the  Attorney  General  is  re- 
quired, by  virtue  of  his  oflSce,  to  appear,  five 
copies  of  the  brief  of  opposing  counsel  shall 
be  served  upon  the  Attorney  General. 

XL  ORAL  ARGUMENT. 

Time  Allowed  to  Bach  Party. — One  hour 
will  be  allowed  to  appellant  and  fifty  minutes 
to  respondent  for  argument  and  no  more, 
without  special  leave  of  court  granted  before 
the  argument  begins. 

XII.  CALENDAR. 

1.  Cases,  How  Docketed.-MIIases  shall  be 
placed  upon  the  calendar  by  the  clerk  in  the 
order  in  which  they  are  filed  and  docketed. 

2.  Setting  Cases  for  Argument. — ^As  often 
as  found  convenient  cases  will  be  set  for  ar- 
gument by  the  court,  as  reai-hed  in  the  order 
in  which  they  stand  upon  the  docket  except 
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sacb  cases  as  are  determined  to  be  entitled  to 
precedence,  or  as  otherwise  ordered  by  tbe 
court. 

3.  Advancement  ot  Cases. — ^Appeals  In 
criminal  cases;   appeals  from  orders  dissolv- 

•Ing,  or  refusing  to  dissolve,  granting  or  re- 
fasing  to  grant,  writs-  of  Injunction;  appeals 
from  orders  dissolving  or  refusing  to  dis- 
solve attachments;  appeals  from  orders  ap- 
pointing or  refusing  to  appoint  receivers; 
appeals  from  orders  or  Judgments  holding 
appellant  in  custody;  and  all  original  pro- 
ceedings, are  entitled  to  precedence,  and  will, 
upon  motion  of  either  party,  be  advanced  on 
tbe  calendar. 

4.  Short  Cause  Calendar. — ^Tbere  will  be 
placed  upon  the  short  cause  calendar  any 
case  in  wbidi  it  is  made  to  appear  to  the 
satisfaction  of  the  court  that  the  same  can 
be  presented  in  oral  argument  of  fifteen 
minutes  on  each  side. 

5.  Submission  on  Briefs. — Cases  on  appeal 
may  be  submitted  on  briefs  at  any  time  by 
filing  stipulation  of  counsel  to  that  effect, 
which  cases  will  then  be  considered  and  de- 
termined. 

Xin.    PETITIONS  FOR  REHE1A.RING. 

Petition — ^Time  for  Filing— Service  of  Copy 
— Consideration  Without  Argument — Peti- 
tions for  rehearing,  stating  the  grounds, 
points  and  authorities  relied  on,  may  be  filed 
within  fifteen  days  after  the  decision  of  the 
court,  and  a  copj  thereof  served  upon  the  ad- 
verse party  who_  may  present  objections 
thereto  within  ten  days  after  such  service. 
The  petition  for  rehearing  will  be  considered 
without  argument. 

XIV.  SUBMISSIONS  OF  MOTIONS. 

1.  Motions  to  be  Filed  and  Copy  Served. — 
All  motions  shall  be  printed  or  typewritten, 
stating  the  grounds  thereof,  and  filed,  and  a 
copy  served  on  counsel  for  adverse  party.  If 
any  counsel  has  entered  an  appearance;  oth- 
erwise on  the  clerk  of  the  court  for  the  party 
or  counsel. 

2.  Motions  Determined  Without  Argument. 
—■Unless  otherwise  ordered,  a  motion  will  be 
considered  and  disposed  of  without  argu- 
ment. 

3.  Motions — Preparation — Service — Briefs 
In  Reply. — ^Motions  shall  be  printed  or  type- 
written, accompanied  by  citation  of  author- 
ities relied  on,  and  filed;  and  copy  thereof 
served  on  the  adverse  party  at  least  ten  days 
before  the  time  set  for  hearing  on  the  merits-, 
or  within  such  time  as  may  be  fixed  by  the 
court.  Thereupon  the  adverse  party  may, 
within  ten  days  after  the  service  thereof,  or 
within  audi  time  as  may  be  allowed  by  tbe 
court,  file,  and  serve  on  the  others,  his  brief 
In  opposition  to  tbe  motion.     Such  motion 


shall  then  be  considered  and  disposed  of  by 
the  court  without  argument. 

XV.    PERMISSION  TO  TAKE  REXX)RD 
FROM  CLERK'S  OFFICE. 

Records  of  Court— Time  Within  Which  to 
be  Returned. — ^The  records-  and  other  papers 
of  this  court  shall  not  be  taken  therefrom 
except  by  counsel,  on  permission  of  the  clerk, 
and  when  so  taken  shall  not  be  retained  out 
of  the  clerk's  office  more  than  ten  days  in 
any  case,  and  shall  be  returned  within  a 
shorter  period  upon  notice. 

XVI.  PROCEDURE  IN  CASE  OF  DEATH, 

DISABILITY  OR  TRANSFER  OF 

INTEREST. 

Substitution  of  Parties. — In  event  of  the 
death,  disability  or  transfer  of  Interest  of  a 
party  to  an  appeal  pending  in  this  court,  such 
fact  shall  be  suggested  in  writing,  and  (ualesa 
the  cause  of  action  abate)  the  legal  represent- 
ative of  the  party  deceased  or  disabled,  or 
successor  to  the  party  transferring  his  inter- 
est, sliall,  on  motion,  be  substituted. 

XVII.  COST  OP  APPEAL. 

To  Whom  Taxed. — In  all  cases  the  costs 
of  appeal  shall  be  taxed  against  the  unsuo- 
cessfnl  party,  unless  otherwise  ordered  by 
this  court,  and  the  remittitur  shall  be  ac- 
companied by  an  Itemized  statement  of  such 
costs  as  are  paid  to  the  clerk  of  this  court: 
Provided,  that  whenever  it  is  made  to  ap- 
pear that  the  successful  party  has  caused  to 
be  incorporated  in  any  bill  of  exceptions  or 
statement  of  the  case,  any  redundant  or  use- 
less matter,  he  shall  not  recover  as-  part  of 
bis  costs  the  expense  of  printing  so  much  ot 
the  transcript  as  is  occupied  by  such  re- 
dundant or  useless  matter. 

Remittitur — Contents. — In  all  such  cases 
the  derk  of  this  court  shall,  unless  otherwise 
directed  by  the  court,  include  in  tbe  order  or 
Judgment  of  affirmance,  reversal  or  modifica- 
tion, and  in  the  remittitur,  a  clause  award- 
ing the  costs  of  appeal  to  the  prevailing  par- 
ty, appellant  or  respondent,  to  be  recovered 
of  the  unsuccessful  party  after  ascertainment 
or  taxation  thereof  in  the  court  below  in  tbe 
manner  prescribed  by  law. 

XVm.  ASSESSMENT  OP  DAMAGES  FOR 
APPEAL  WITHOUT  MERIT. 

Frivolous-  Appeals — ^Penalty. — If  the  court 
is  satisfied  from  the  record,  and  the  presenta- 
tion of  the  appeal  that  tbe  same  was  taken 
without  substantial  or  reasonable  grounds,  but 
apparently  for  purposes  of  delay  only,  such 
damages  may  be  assessed,  on  determination 
thereof,  as  under  the  circumstances  are  deem- 
ed proper. 
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XIX.  JUDGMENT  BOOK. 

Contents. — The  clerk  of  the  court  shall 
keep  a  book,  to  be  known  as  the  "Judgment 
Book,"  In  which  he  shall  enter  all  Judgments 
rendered  In  actions  and  proceedings  original- 
ly Instituted  In  this  court 

XX.    REMITTITUR— WHEN  ISSUED. 

Time  for  Issuance. — ^Remittitur  may,  in 
cases  where  it  is  deemed  proper,  be  ordered 
forthwith;  otiierwiete,  the  same  shall  be  is- 
sued on  application  at  any  time  fifteen  days 
after  decision,  unless  motion  for  rehearing  or 
modification  of  Judgment  or  order  has  been, 
made. 

Copy  of  Opinion  to  Accompany,  When. — ^A 
copy  of  the  opinion  must  accompany  the  re- 
mittitur when  tbe  Judgment  or  order  of  the 
trial  court  is  reversed  or  modified  and  the 
case  remanded  for  farther  proceedings  other 
than  the  entry  of  a  final  Judgment  or  order 
determining  the  proceedings  in  the  trial 
court 

XXI.    MANDATE  FROM  UNITED  STATfiiS 

SUPREME   COURT— PROCEDURE 

THEREON. 

Remittitur— What  to  Contain.— Upon  the 
receipt  by  the  derk  of  this  court  of  a  man- 
date from  the  Supreme  Court  of  the  United 
States  in  any  case  at  law  or  in  equity,  there- 
tofore taken  from  this  court  by  writ  of  error 
to  said  Supreme  Court,  it  shall  be  the  duty 
of  said  clerk  forthwith  to  issue  under  bis  band 
and  seal  of  this  conrt  a  remittitur  to  the 
district  court  of  the  district  and  county  In 
which  the  judgment  was  rendered,  command- 
ing such  court  to  take  such  action  in  the 
premises  as  by  the  mandate  shall  be  proper. 


and  said  remittitur  shall  also  contain  therein 
a  recital  In  hiec  verba  of  tbe  said  mandate, 
and  all  the  costs  subsequent  to  the  appeal 
from  said  district  court  shall  be  taxed  In 
such  remlttitar. 

XXII.    APPE.\LS  FROM  INJUNCTION  OR- 
DERS. 

Injunctions  Pending  Appeal — Procedure. — 
Upon  appeal  from  an  order  dlssolring  or  re- 
t-iiMU^  itu  lujuucciou,  if  the  appellant  desires^ 
to  continue  in  force  the  injunction  order 
dissolved  by  the  district  court  or  to  obtain 
such  an  Injunction  order  pending  the  appeal, 
he  shall  file  In  this 'court  his  sworn  applica- 
tion, setting  forth  the  proceedings  appealed 
from,  and  the  relief  desired,  and  present  with 
It  to  this  court  a  verified  copy  of  the  affidavits 
or  evidence  used  on  the  hearing  In  the  court 
below.  Such  application  will  be  beard  ex 
parte,  and  without  argument,  and  the  court, 
upon  such  record,  will  make  such  order  in 
the  premises  as  may  be  pn^ier. 


XXIIL 


SUBSTANTIAL  COMPLIANCE 
WITH  RULES. 


Substantial  Compliance  with  Rules— Un- 
substantial Departures — Treatment  In  Opin- 
ions of  Court — Substantial  compliance  with 
the  foregoins  roles  will  be  required;  provid- 
ed, however,  that  any  departure  from  the 
rules  regarding  the  arrangement  of  tran- 
scripts and  briefs  that  is  not  substantial  la 
character  and  not  such  as  to  retard  or  em- 
barrass the  court  in  the  consideration  of  the 
cause,  will  not  be  r^arded,  and  it  shall  not 
be  necessary  in  the  preparation  of  opinions 
to  make  mention  of  motions  founded  upon 
such  unsubsttantial  departures. 
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KtMmKR  et  a|.  y.  O'KELT^ET.    (No.  1885.) 

(Supreme  Court  of  New  Mexico.    Aug.  7,  1017. 

Behearing  Denied  Aug.  25,  1917.) 

(SylliibuM  by  the  Court.) 

1.  PtBADINQ  ®=9204(3)  —  DEMUBBKB  —  GOOD 
Co  OUT. 

A  demurrer  to  an  entire  declaration  or 
complaint  made  up  of  separable  parts  must  be 
overruled  if  any  one  of  the  counts  or  parts  is 
good  as  against  it. 

2.  Abatement   and    Revivai.    «=»80  — Pbk- 
MATUBE  Action— Waiveb. 

The  premature  commencement  of  an  action 
is  not  a  jurisdictional  matter,  but  is  one  which 
may  be  waived,  as  by  a  failure  seasonably  to 
interpose  an  objection  upon  this  ground;  and 
it  is  ordinarily  held  that,  if  defendant,  without 
objection,  appears  and  pleads  to  the  merits  of 
the  action,  he  cannot  thereafter  object  that  it 
was  prematurely  commenced. 

Appeal  from  District  Coart,  (Shaves  Coun- 
ty; McClnre,  Judge. 

Suit  by  Bertha  H.  Kleiner  and  others 
against  James  M.  O'Kelley,  wltb  cross-com- 
plaint by  one  Redwine  and  one  Retisser. 
Judgment  for  plalntiil  Kleiner  and  for  cross- 
complainants  against  defendant,  and  be  ap- 
peals.    Affirmed. 

U.  S.  Bateman,  of  Boswell,  for  appellant 
H.  C  Maynard  and  J.  D.  Mell,  both  of  Ros- 
wdl,  for  appellees. 

ROBERTS,  J.  On  May  30,  1911,  Allen  A. 
Phillips  and  wife  executed  and  delivered  to 
the  Bonded  Abstract  &  Surety  Company  a 
promissory  note  tor  the  principal  sum  of  |2,- 
000,  due  and  payable  May  30,  1916.  The 
Bote  bore  interest  at  the  rate  of  10  per  cent. 
per  annum  from  date  imtll  paid,  payable 
semiannually.  At  tbe  same  time,  to  secure 
the  payment  of  the  note  and  tbe  interest  as 
It  should  become  due,  Phillips  and  wife  exe- 
cuted and  delivered  to  said  company  a  mort- 
gage on  Iota  15,  16,  and  7  and  the  north  half 
of  lot  8  of  the  El  Capital  View  subdivision 
of  the  town  of  Roswell.  On  tbe  same  day 
said  Phillips  and  wife  also  executed  and  de- 
livered to  said  company  other  negotiable 
promissory  notes  which  aggregated  $3,169.14, 
wblcb  notes  were  secured  by  a  second  mort- 
gage on  said  real  estate.  Bertba  H.  Kleiner, 
one  of  tbe  appellees  berein,  purchased  the 
(2.000  note,  and  Redwine  and  Reusser  be- 


came tbe  owners,  respectively,  of  some  of 
the  notes  secured  by  the  second  mortgage. 
On  July  25,  1912,  Phillips  and  wife  convey- 
ed by  warranty  deed  the  real  estate  above  de- 
scribed to  the  Bonded  Abstract  &  Surety 
Company.  This  deed  was  made  subject  to 
tbe  mortgages  above  mentioned,  which  said 
company,  under  said  deed,  assumed  and 
agreed  to  pay. 

On  December  IS,  1912,  appellant  was  tbe 
owner  of  160  acres  of  land  in  Chaves  county 
which  was  free  and  clear  of  incumbrances. 
On  said  day  tbe  Bonded  Abstract  &  Security 
Company,  through  its  general  manager, 
agreed  to  exchange  properties  wltb  appel- 
lant. .  Tbe  company  executed  and  delivered 
to  appellant  a  warranty  deed  for  tbe  real 
estate  above  described  owned  by  it,  which 
deed  referred  to  tbe  mortgages  mentioned, 
and  proceeded: 

"Both  of  the  aforc-mentioned  mortgages  and 
interest  the  party  of  the  second  part  assumes 
and  agrees  to  pay  and  to  hold  the  party  of  the 
first  part  harmless  from  any  obligation  thereon, 
both  as  to  interest  and  prmcipaX" 

Appellant  executed  to  the  Bonded  Abstract 
&  Security  Company  a  warranty  deed  for 
the  160  acres  of  land  owned  by  him,  and  it 
executed  to  appellant  a  mortgage  securing 
notes  for  a  like  amount  as  those  outstanding 
against  tbe  land  owned  and  conveyed  to  ap- 
pellant by  tbe  Bonded  Abstract  &  Security 
Company.  On  July  20,  1913,  appellant  hav- 
ing failed  to  pay  the  interest  on  the  $2,000 
note.  Bertha  H.  Kleiner  instituted  suit  in 
tbe  district  court  of  Chaves  county  on  said 
note  and  tbe  past-due  Installments  of  inter- 
est, and  to  foreclose  tbe  mortgage.  Tbe 
holders  of  the  second  mortgage  later  set  up 
their  lien. 

On  tbe  12tb  day  of  August,  1915,  appel- 
lant demurred  to  tbe  complaint  filed  by  the 
appellee  Kleiner,  upon  the  ground  that  tbe 
action  was  prematurely  brought,  which  de- 
murrer was  overruled.  Later  a  olemurrer 
was  filed  to  tbe  cross-complaint  of  Redwine 
and  Reusser  on  tbe  ground  that  the  cross- 
complaint  did  not  state  a  cause  of  action,  in 
that  it  did  not  appear  ttiat  tbe  appellant  re- 
ceived any  consideration  for  bis  alleged  as- 
sumption and  agreement  to  pay  tbe  mort- 
gage mentioned  in  said  cross-complaint, 
which  demurrer  was  also  overruled. 
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.  Counsel  for  appell&nt  states  that  on  Jan- 
uary 15,  1916,  at^ellant  filed  bis  answer  to 
the  complaint  of  appellee  Kleiner,  that  the 
answer  has  been  omitted  from  the  record, 
but  that  It  contained,  In  substance,  the  same 
denials  set  forth  In  appellant's  amended  an- 
swer. 

On  March  4,  1916,  a  decree  was  entered  In 
fayor  of  appellant  directing  the  sale  of  the 
mortgaged  property  to  pay  the  note  and  In- 
terest After  the  entry  of  the  decree  men- 
tioned, appellant  filed  an  amended  answer 
to  the  complaint  of  appellee  Kleiner,  and  al- 
so to  the  cross-complaint  of  Redwine  and 
Beusser.  The  answer  proceeded  upon  oth- 
er grounds  than  that  the  cause  of  action  was 
prematurely  brought;  no  such  Issue  being 
tendered  by  either  of  the  amended  answers. 

On  August  4th  appellant  filed  a  motion  to 
set  aside  the  sale  and  to  vacate  the  judg- 
ment upon  the  ground  that  the  principal 
sum  of  $2,000  covered  by  the  decree  of  sale 
was  not  due  when  the  order  of  sale  was  en- 
tered. This  motion  was  overruled,  and  the 
sale  was  cdnflrmed. 

On  September  7,  1916,  after  hearing  proof, 
the  court  gave  Redwine  and  Beusser  Judg- 
ment against  appellant  for  the  sum  of  $2,- 
447.50,  and  also  gave  a  deficiency  Judgment 
in  favor  of  appellee  Bertha  H.  Kleiner  for 
the  sum  of  $366. 

By  this  appeal  appellant  seeks  to  review 
not  only  the  Judgment  decreeing  the  fore- 
closure of  the  mortgage  and  the  sale  of  the 
property,  but  also  the  deficiency  judgment. 
The  appeal  was  not  taken  until  more  than 
six  months  after  the  entry  of  the  judgment 
decreeing  the  foreclosure  of  the  mortgage, 
and  it  might  be  questioned  whether  appel- 
lant had  the  right  to  have  the  decree  of  fore- 
closure reviewed  on  this  appeal;  but,  as  the 
cause  must  be  affirmed,  it  is  not  necessary 
to  consider  this  question  further. 

[1]  The  first  point  which  appellant  pre- 
sents for  consideration  Is  alleged  error  on 
the  part  of  the  court  in  overruling  his  de- 
murrer to  the  complaint  and  the  overruling 
of  his  motion  to  vacate  the  judgment  and  to 
set  aside  the  sale;  the  same  point  being  rais- 
ed by  both  the  demurrer  and  the  motion, 
namely,  that  the  cause  of  action  was  pre- 
maturely instituted.  Appellant  concedes  that 
the  Interest  on  the  note  was  past-due  and 
unpaid,  and  that  as  to  this  item  of  the  com- 
plaint it  stated  a  good  cause  of  action;  that 
the  mortgage  was  properly  subject  to  fore- 
closure to  pay  this  past-due  interest  This 
being  true,  the  complaint  was  not  subject 
to  the  demurrer  overruled  by  the  court,  as 
the  demurrer  was  addressed  to  the  whole  of 
the  complaint.  It  Is  a  well-settled  rule  of 
law,  to  which  we  know  of  no  exception,  that 
a  demurrer  to  an  entire  declaration  or  com- 
plaint made  up  of  separable  parts  must  be 
overruled  if  any  one  of  the  counts  or  parts 
is  good  as  against  it.  31  Cyc.  329.  Because 
of  this  rule  of  law  the  demurrer  filed  by  ap- 
pellant must  be  eliminated  from  considera- 


tion, and,  this  being  true,  the  case  would 
stand  as  though  no  demurrer  had  been  filed 
to  the  complaint 

[2]  Appellant  answered  the  complaint,  and 
in  his  answer  failed  to  raise  any  issue  as  to 
the  prematurity  of  the  action  in  so  far  as 
the  principal  of  the  note  was  concerned.  Ap- 
pellant contends,  however,  that  this  issue 
was  one  of  the  facts  which  the  court  was 
necessarily  bound  to  find  before  Judgment 
could  be  entered  for  the  principal  of  the 
note.  A  sufficient  answer  to  this  contention 
is  that  the  court  found  that  the  principal  of 
the  note  was  due  and  unpaid,  and  appellant 
made  no  objection  whatever  to  this  finding, 
and  failed  in  any  manner  to'  call  the  court's 
attention  to  the  error.  In  the  case  of 'Ful- 
len  V.  Fullen,  21  N.  M.  21£,  153  Pac.  294,  this 
court,  in  discussing  the  question  of  the  neces- 
sity for  proper  objecticHi  and  exceptions, 
said: 

"It  is  the  plain  duty  of  counsel,  in  case  the 
court  goes  too  far,  or  not  far  enough,  or  makes 
a  mistake  to  the  injury  of  his  client,  to  make 
the  same  known  in  some  appropriate  form,  to 
the  end  that  the  error  may  be  then  and  there 
corrected,  and  the  client  then  and  there  may  re- 
ceive his  just  award." 

If  the  appellant  had  called  the  court's  at- 
tention to  the  error  in  the  finding  in  this  re- 
gard, he  could  have  received  relief  at  that 
time,  and  had  such  relief  not  been  awarded  to 
him,  he  would  be  in  a  position  to  have  the 
error  reviewed  in  this  court 

Some  months  after  the  decree  b&A  been 
entered  foreclosing  the  mortgage  and  the 
property  had  been  sold  and  the  court  was 
asked  to  confirm  the  sale,  appellant  moved 
to  set  aside  the  decree  of  foreclosure  and  va- 
cate the  sale,  because  the  principal  sum  of 
the  note  was  not  due,  and  he  now  complains 
of  the  action  of  the  court  in  refusing  to  sus- 
tain this  motion.  The  motion,  however,  came 
too  late.  It  was  the  duty  of  appellant  to  have 
presented  this  ground  of  objection  to  the 
court  before  the  cause  had  passed  to  judg- 
ment. The  court  had  jurisdiction  of  the  par- 
ties and  of  tile  subject-matter,  and  the  com- 
plaint stated  a  cause  of  action.  In  1  C.  J. 
1152,  it  is  said : 

"The  premature  commencement  of  an  action  is 
not  a  jurisdictional  matter,  bat  is  one  which 
may  be  waived,  as  by  a  failure  seasonably  to 
interpose  an  objection  upon  this  ground;  and 
it  is  ordinarily  held  that  if  defendant,  without 
objection,  appears  and  pleads  to  the  merits  of 
the  action,  he  cannot  thereafter  object  that  it 
was  prematurely  commenced." 

Many  cases  are  cited  in  support  of  the 
text,  all  of  which  we  have  examined,  and  find 
that  the  text  is  fully  supported.  For  the 
above  reason  appellant  cannot  urge  in  this 
court  the  objection  that  the  action  was  pre- 
maturely brought  as  to  the  principal  of  the 
note.  In  this  connection  It  might  be  well  to 
add  that  in  the  amended  ans^^-er  appellant 
defended  the  cause  on  the  merits,  and  was 
seemingly  content  to  waive  the  objection  that 
the  action  was  prematurely  brought. 

The  second  point  made  Is  that  the  cross- 
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complaint  of  Redwine  and  Seusser  does  not 
state  a  cause  of  action  against  the  api>ellant, 
becanse  It  Idoes  not  state  any  consideration  for 
the  aasnmption  of  payment  contained  in  tbe 
deed  that  tlie  Bonded  Abstract  &  Security 
Company  gave  to  appellant  This  objection  ia 
without  merit,  becanse  the  complaint  alleges 
that  the  Bonded  Abstract  &  Security  Com- 
pany sofa  the  property  sectired  by  the  mort- 
gage to  the  defendant,  O'Kelley,  subject  to  the 
mortgage,  and  which  mortgage  the  defendant, 
O'Kelley,  assumed  and  agreed  to  pay,  which 
shows  that  this  assumption  was  a  part  of  the 
consideration  of  the  sale. 

The  third,  fourth,  fifth,  and  sixth  points 
relied  upon  by  appellant  for  reversal  relate 
to  certain  findings  made  by  the  court.  Ap- 
pellant complains  of  these  findings  on  the 
ground  that  they  are  not  supported  by  the 
f&cts.  We  think,  however,  that  the  findings, 
In  so  far  as  the  objections  mentioned  are 
concerned,  were  fully  supported  by  the  facts. 
Appellant's  principal  objection  is  that  appel- 
lant did  not  Intend  to  assume  the  obligation 
to  pay  the  notes  in  question  when  the  trade 
was  made  with  the  Bonded  Abstract  &  Se- 
curity Company.  He,  however,  accepted, 
without  objection,  the  deed  which  contained 
this  assumption  clause,  placed  it  of  record, 
and  retained  it  for  over  two  years.  On  the  day 
that  the  deeds  were  exchanged  he  submitted 
his  deed  to  Mr.  Bateman,  an  attorney,  for  ex- 
amination. In  view  of  these  facta,  we  think 
the  court  properly  found  that  he  bad  as- 
sumed and  agreed  to  pay  the  notes  in  qnes- 
tUm. 

Appellant  also  claims  that  the  findings  of 
fact  did  not  support  the  Judgment,  but  in 
this  he  is  in  error. 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed;   and  it  is  so  ordere'd. 

BANNA,  a  J.,  and  PARKEB,  J.,  concur. 

(a  N.  M.  6<1)  =^ 

STATB  T.  FIRST  STATE  BANK  OF  LAS 

CBUCES.     (No.  2086.) 
(Supreme  Court  of  New  Meidco.    Aug.  7,  1917.) 

(tSyUabui  by  the  Court.) 

States  ^=9110  —  PsErEKSBD  Cbeditob  —  In- 
80I.VBNT  State  Bank. 
Under  the  common  law  the  king  was  entitled 
to  a  preference  over  the  subject  in  the  payment 
'  of  liis  debts,  but  tliis  right  to  a  preference  con- 
tinued only  so  lon^  as  title  to  the  money  or 
property  remained  in  the  debtor.  Upon  divesti- 
ture of  title  the  right  to  the  preference  was  lost 
TTnder  section  950,  Code  1916,  upon  the  appoint- 
ment of  a  receiver  for  an  insolvent  corporation, 
title  to  Its  property  is  divested,  and  the  same 
vests  In  the  receiver.  Hence,  where  a  receiv- 
er has  been  appointed  for  an  insolvent  state 
bank,  the  state  is  not  entitled  to  a  preference 
over  other  creditors,  as  to  money  on  deposit 
with  said  bank  at  the  time  the  receiver  was 
appointed. 

Apiieal  from  District  Court,  Dofia  Ana 
(3onnty;   E.  L.  Medler,  Judge. 


Action  by  the  State  of  New  Mexico  against 
the  First  State  Bank  of  Las  Cruces.  Judg- 
ment for  defendant,  and  plaintiff  appeala 
Affirmed. 

H.  L.  Patton,  Atty.  Gen.,  for  appellant 
Reed  HoUoman,  of  Santa  F6,  for  the  State. 

ROBERTS,  J.  The  First  Stato  Bank  of 
I^s  Cruces,  N.  M.,  was  a  banking  corpora- 
tion organized  and  doing  bu^ness  under  the 
provisions  of  section  244  et  seq.,  C.  L.  1897. 
These  sections  were  compiled  from  an  act 
of  the  territorial  Legislature  entitled,  "An 
act  entitled  'An  act  In  relation  to  banks  and 
banking,'  approved  April  3,  1884."  Acts  1884, 
e  86.  By  the  act  of  March  18,  1909  (sec- 
tion 462,  Code  1915),  provision  was  made  for 
the  method  of  procedure  for  the  appointment 
of  a  receiver  for  an  insolvent  state  bRnk. 
By  the  section  in  question  the  Attorney  Gen- 
eral was  required  to  Institute  proceedings 
in  the  proper  district  court  for  such  purpose 
whenever  requested  so  to  do  by  the  Governor 
of  the  state. 

The  Legislature  of  the  territory,  by  the  act 
of  March  15,  1905  (I^ws  1905,  c.  79),  enacted 
a  statute  relating  to  the  organisation,  man- 
agement, dissolution,  etc.,  of  corporations. 
The  act  was  substantially  a  copy  of  the  New 
Jersey  Incorporation  Act,  approved  April  16, 
1896  (P.  L.  p.  277).  Our  act  appears  In  the 
Code  of  1915  as  sections  884  to  1020,  inclu 
slve.  The  131st  section  of  the  act  (section 
1014,  Code  1915)  provides: 

"The  provisions  of  this  article  shall  be  held 
applicable  to  corporations  incorporated  under  the 
provisions  of  the  following  acts:  *  *  *  8.  An 
act  entitled  'An  act  in  relation  to  banks  and 
banking,'  approved  April  3,  1884  (section  895 
et  seq.).  and  also  an  act  entitled  'An  act  pro- 
viding tor  the  organization  of  saving  bank  and 
trust  associations,'  approved  February  17, 1887, 
and  all  acts  amendatory  or  supplementary 
thereto  (section  406  et  seq.)." 

On  the  18th  day  of  January,  1915,  com- 
plaint was  filed  In  the  district  court  of  DoDa 
Ana  county  by  the  Attorney  General  against 
the  First  State  Bank  of  Uts  Cruces,  In 
which  complaint  it  was  alleged  that  said 
bank  was  Insolvent  and  was  in  charge  of  the 
state  bank  examiner,  and  that  from  a 
thorough  examination  of  the  bank  and  its 
actual  condition  it  appeared  that  it  could 
not  resume  business  or  liquidate  Its  in- 
debtedness to  the  satisfaction  of  all  of  its 
creditors.  The  complaint  farther  prayed 
for  the  appointment  of  a  receiver.  On  Jan- 
uary 26,  1915,  an  order  was  signed  and  Al- 
tered by  the  district  Judge  appointing  a  re- 
ceiver for  said  bank.  On  the  Slst  day  of 
January,  1918,  the  Attorney  General  filed  a 
petition  asking  that  a  preference  be  declared 
in  favor  of  the  state  for  money  deposited  In 
said  bank  by  Morgan  O'Uewellyn,  as  secre- 
tary and  treasurer  of  the  New  Mexico  College 
of  Agriculture  and  Mechanic  Arts,  In  the 
sum  of  $76,413J;2.    The  theory  advanced  ir 
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tbe  petition  was  to  the  effect  that  said 
money  was  state  money,  and  tbat  in  sach 
event,  upon  the  fallore  of  the  bank,  the  state 
was  entitled  to  a  preference  over  the  other 
creditors  of  the  bank  to  the  extent  of  the 
sum  deposited.  To  this  petition  the  receiver 
filed  a  demurrer. 

On  March  15,  1917,  the  court,  by  order,  de- 
nied the  petition  of  the  Attorney  General 
for  such  preference,  and  final  Judgment  was 
rendered,  to  which  the  Attorney  General  ex- 
cepted, and  on  March  24,  1917,  the  Attorney 
General,  upon  behalf  of  the  state,  prayed 
for  an  appeal  to  this  court,  which  was 
granted. 

In  this  court  the  state  bases  its  right  to  a 
preference  upon  the  theory  that  the  money  In 
the  hands  of  the  secretary-treasurer  of  the 
board  of  regents  of  the  New  Mexico  College 
of  Agriculture  and  Mechanic  Arts  is  the 
money  of  the  state  in  the  hands  of  the  officers 
of  the  college,  as  its  agents,  and  a  right  to 
priority  Is  asserted  as  an  attribute  of  sover- 
eignty, because  of  the  adoption  here  in  1876 
of  the  common  law  as  recognized  in  the  Unit- 
ed States. 

That  the  money  In  the  hands  of  the  secre- 
tary-treasurer of  tbe  board  of  regents  of  the 
New  Mexico  College  of  Agriculture  and  Me- 
chanic Arts  was  tbe  property  of  the  state  Is 
not  debatable.  The  board  of  regents  and  its 
officers  were  agents  of  the  state,  and  acting 
for  and  In  its  behalf. 

That  many  of  the  American  states  have 
held  that  the  common  law  which  gave  the 
king  a  preference  over  the  subject  in  the 
matter  of  collecting  his  debts  was  In  force  In 
such  states  by  virtue  of  a  legislative  enact- 
ment adopting  the  common  law  must  be  con- 
ceded. Possibly  the  weight  of  authority  so 
holds.  The  reasoning  upholding  such  con- 
tention Is  well  stated  by  the  Court  of  Ap- 
peals of  New  York  in  the  case  of  Matter  of 
Carnegie  Trust  Co.,  206  N.  Y.  397,  99  N.  E. 
1009,  46  li.  R.  A.  (N.  S.)  260,  in  which  it  is 
said: 

"Under  oqr  Cbnstitation  we  have  no  king. 
The  king  therefore,  and  the  prerogatives  that 
were  personal  to  him,  being  repugnant  to  our 
Constitution,  are  abrogated.  But  his  sovereign- 
ty, powersj  functions,  and  duties,  in  eo  far  as 
they  pertain  to  civil  government,  now  devolve 
upon  tbe  people  of  the  state,  and  consequently 
are  not  in  conflict  with  any  of  tbe  provisions 
of  onr  Constitutions.  Inasmuch,  therefore,  as 
the  claims  or  moneys  duo  the  king  for  the  sup- 
port and  maintenance  of  the  Rovernment,  wheth- 
er derived  from  taxes  or  other  sources  of  in- 
come, were  preferred  over  the  claims  of  others, 
it  follows  that  under  the  first  subdivision  of  the 
provisions  of  the  Constitution  of  1777  quoted 
such  preference  became  a  part  of  the  common 
law  of  our  state,  and  is  so  continued  under  our 
present  Constitution." 

Other  cases  so  holding  are  Fidelity  &  Guar- 
anty Co.  V.  Rainey,  120  Tenn.  357,  113  S.  W. 
397;  Booth  V.  State,  131  Ga.  750,  63  S.  E. 
502;  State  v..  Bank,  6  Gill  &  J.  (Md.)  205, 
26  Am.  Dec.  561;  Parlett  v.  Dugan,  85  Md. 
407,  37  AtL  36;  Commonwealth  v.  Baldwin, 
1  Watts  (Pa.)  54,  26  Am.  Dec.  33.    The  oppo- 


site view  Is  well  expressed  by  the  Court  of 
Chancery  of  New  Jersey,  affirmed  by  the 
Court  of  EJrrors  and  Appeals,  without  opin- 
ion, in  the  case  of  Freeholders  of  Middlesex 
County  V.  State  Bank  of  New  Brunswick, 
29  N.  J.  Eq.  268,  in  the  following  language: 

"If  by  tbe  adoption  of  the  common  law  New 
Jersey  became  invested  with  this  right,  it  holds 
it  now  in  all  its  original  force,  andf  may  wield 
it  to-da;  in  all  its  iron  risor.  It  has  not  been 
changed  or  mitigated  by  legislation;  indeed,  it 
is  unknown  in  the  legislation  of  the  state,  and 
if  it  exists  at  all,  it  is  held  as  perfect  and  com- 
plete as  it  existed  in  the  hands  of  George  Til. 
Statutes  regulating  private  rights  or  ameliorat- 
ing private  remedies  do  not  extend  to  the  king 
(1  Black,  Comm.  261),  nor  to  the  state  (O'Han- 
lin  V.  Van  Kleeck,  20  N.  J.  Law,  31,  40;  s.  c. 
in  error,  21  N.  J.  Law  [1  Zab.]  582,  589). 
When  a  statute  is  general,  and  thereby  any 
prerogative,  right,  title,  or  interest  is  divested 
or  taken  from  tbe  King,  in  such  case  the  king 
shall  not  be  bound,  unless  the  statute  is  made  to 
extend  to  him  by  express  words.  Bac.  Abr., 
title  Prerogative,  E  5.  If  the  right  exists  here, 
it  is  untouched  by  either  constitutional  or  statu- 
tory regulations. 

"But  my  research  has  failed  to  discover  a 
single  instance  in  which  it  has  been  recognized 
by  the  courts  of  this  state,  and  only  one  where 
it  was  asserted  as  a  state  right  In  Ely  v. 
Jones,  1  N.  J.  Law  [Ooxe]  132,  decided  in  1792, 
it  was  claimed  by  counsel  that  the  official  bond 
given  by  a  sheriff  to  the  king  was  in  tbe  nature 
of  a  recognizance,  and  bound  tbe  obligor's  land 
from  the  time  a  breach  of  the  condition  occurred, 
and  that  a  subsequent  conveyance,  either  by 
the  obligor  or  his  heir,  passed  the  land  sub- 
ject to  the  hen;  but  the  court  did  not  deem  it 
necessary  to  pass  upon  the  question,  being  able 
to  decide  the  case  upon  another  ground.  It  cer- 
tainly has  never  received  judicial  approval,  and, 
so  far  as  my  knowledge  extends,  no  law  officer 
of  the  state  has  ever  attempted  to  enforce  it. 
For  over  100  years  as  an  actual,  practical  pre- 
rogative of  government  it  has  neither  been  ex- 
erted nor  recognized,  and  this  circumstance,  as 
a  matter  of  contemporaneous  and  long-continued 
construction  by  all  the  departments  of  the  gov- 
ernment, would  seem  to  neeative  the  existence 
of  the  right  with  great  emphasis.  A  preroga- 
tive which  has  remained  so  long  practically 
useless  can  hardly  be  said  to  exist ' 

It  Is  not  necessary,  however,  for  this  court 
to  decide  between  the  conflicting  views,  for 
we  may  assume  that  the  common  law  in  this 
regard  is  in  full  force  and  effect  in  this 
state,  and  yet  the  state  would  not  be  en- 
titled to  its  claimed  preference,  as  we  shall 
later  show. 

Section  76  of  the  act  of  March  15,  1905, 
hereinbefore  referred  to,  being  section  959, 
Code  1915,  reads  as  follows: 

"All  tbe  real  and  personal  property  of  an  in- 
solvent corporation,  wheresoever  situated,  and 
all  its  franchises,  rights,  privileges  and  efTects 
shall,  upon  the  appointment  of  a  receiver,  forth- 
with vest  in  him,  and  the  corporation  shall  be 
divested  of  the  title  thereto." 

By  the  above  language  it  will  be  noted  that 
upon  the  appolntmeikt  of  a  receiver  aU  the 
property  of  the  insolvent  corporation  vesta 
in  such  receiver  absolutely,  and  the  corpora- 
tion is  divested  of  all  its  title  thereto.  At 
common  law  the  claim  of  preference  in  favor 
of  the  king  was  never  conceded  to  be  in  the 
nature  of  a  lien,  but  only  a  prerogative  right 
which  existed  only  so  long  as  the  status  of 
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the  property  out  of  which  the  payment  was 
made  remained  anchianged. 

This  rale  is  laid  down  In  Tidd's  Practice, 
Tol.  2,  at  page  1063,  and  is  as  follows: 

"And  when  goods  are  bona  fidely  sold,  or  fair- 
ly assigned  by  the  king's  debtor  to  trustees  for 
llio  benefit  of  his  creditors,  before  the  teste  of 
the  extent,  they  cannot  be  taken  under  it,  even 
though  the  debtor  in  the  latter  case  was  a 
trader  within  the  bankrupt  laws,  and  the  as- 
signment was  an  act  of  bankruptcy,  and  void 
as  against  the  assignees." 

This  statement  by  Tldd  has  been  frequent- 
ly dted  and  commented  on  by  our  courts,  and 
Is  universally  held  to  be  a  correct  exposition 
of  this  feature  of  the  common  law.  Tidd 
dtes  in  support  thereof  the  case  of  The  King 
▼.  Watson  et  ol.,  3  Price,  6,  1  B5xche<juer  Re- 
ports, 265.    Tidd  further  says,  at  page  1054: 

"In  the  case  of  an  execution  it  is  a  rule  that, 
when  the  king  and  his  subject  stand  in  equal 
decree,  and  the  property  of  the  debtor  remains 
unaltered,  the  king's  prerogative  must  prevail." 

In  the  case  of  King  v.  Lee,  6  Price,  360 
(2  English  ETxcbeq^uer,  4S5),  the  court  says, 
quoting  the  opinion  in  full: 

"A  factor  to  whom  goods  have  been  sent  for 
sale,  and  who  has  accepted  bills  of  exchange 
drawn  on  him  by  bis  principal  to  the  amount 
of  their  value,  has  a  lien  on  such  goods  and 
their  purchase  money,  available  against  the 
crown  where  the  goods  or  money  have  been 
■eixed  by  the  sheriff  under  an  extent  against 
the  principal  for  a  debt  due  to    the  crown." 

In  the  case  of  Giles  t.  Grover,  23  Elng.  Com- 
mon Law  Rep.  515,  at  page  520,  it  is  said: 

"It  is  conceded  that  the  crown  cannot  avoid 
an  eqnitable  mortgage,  or  the  lien  of  a  factor, 
or  a  wharfinger,  or  a  bona  fide  assignment  in 
trust  for  creditors,  or  any  other  similar  assign- 
ment or  change." 

That  the  sovereign  is  only  entitled  to  the 
preference  so  long  as  title  to  the  goods  re- 
mains In  the  hands  of  the  debtor  is  fully  es- 
tablished by  the  ca.se  of  Giles  t.  Grover,  9 
BIng,  127,  131  Eng.  Rep.  563.  In  this  case 
the  question  arose  as  to  whether  the  king  was 
entitled  to  priority  in  goods  of  the  debtor 
seized  under  a  fi.  fa.,  but  not  sold.  Under 
the  common  law  there  was  issued,  on  behalf 
of  the  king,  for  the  purpose  of  collecting  his 
debts,  a  writ  called  an  extent  in  chief  or  in 
aid. 

The  goods  in  question  were  held  by  the 
sheriff  under  the  fl.  fa.,  but  were  not  sold; 
and  it  was  claimed  that  the  king  was  entitled 
to  a  preference  under  the  extent.  The  House 
of  Lords  submitted  the  question  to  the  Judges 
for  an  opinion.  Each  wrote  a  separate  opin- 
ion In  which  all  the  authorities  on  the  sub- 
ject apparently  were  reviewed.  The  majority 
of  the  Judges  held  that  the  king  was  entitled 
to  the  preference,  because,  while  the  goods- 
were  seized  by  the  sheriff  under  the  fl.  fa., 
title  thereto  still  remains  In  the  debtor  until 
the  goods  were  sold.  Two  of  the  judges  ex- 
press a  contrary  view  upon  the  ground  sole- 
ly that  title  to  the  goods  passed  to  the  sheriff. 
All  the  judges  concurred  in  the  view  that,  if 
title  bad  passed  to  the  sheriff,  the  king  would 
not  be  entitled  to  his  preference.    Thus-  It 


will  be  seen  that  at  common  law  the  king 
was  entitled  to  the  preference  or  priority 
only  so  long  as  title  to  the  goods  or  moneys 
remained  in  the  debtor. 

Under  the  section  of  the  statute  above 
quoted,  which  concededly  applies  to  banking 
corporatloas,  upon  the  appointment  of  the 
receiver  herein  title  to  the  goods  and  moneys 
of  the  defunct  bank  vested  in  the  receiver, 
and  the  bank  was  divested  of  all  its  title 
thereto.  This  being  true,  under  the  common 
law,  conceding  it  to  be  in  forc^  in  this  re- 
gard here,  the  state  lost  its  right  to  a  pref- 
erence upon  the  appointment  of  the  receiver. 

On  behalf  of  the  state  it  Is  contended  that 
the  above  provisions,  section  959,°  supra, 
ought  not  to  be  held  applicable  to  the  case 
of  a  bank  in  which  the  state  has  Us  money 
deposited  and  for  which  it  has  (i  preference 
right  to  be  paid.  The  answer  to  this  Is  that 
the  Legislature  has  stated  in  unmistakable 
terms  that  the  provision  Is  applicable.  We 
have  heretofore  quoted  the  section  by  which 
It  was  specifically  provided  that  the  provi- 
sions of  the  statute  should  be  held  applica- 
ble to  banking  corporations  organized  under 
the  act  of  April  3,  1884. 

As  we  have  stated,  the  corporation  act  of 
1005  was  taken  almost  bodily  from  New  Jer- 
sey. In  the  case  of  Freeholders  of  Middle- 
sex County  V.  State  Bank,  supra,  which 
arose  under  a  statute  which  did  not  specif- 
ically vest  title  to  the  property  In  the  re- 
ceiver, the  coui't  said: 

"That  appointment  invested  him  with  full  pow- 
er to  sell,  assign,  and  convey  all  the  property 
of  the  corporation.  •  *  *  Title  is  divested  by 
force  of  law,  and  such  divestiture  is  perfect  and 
absolute." 

We  quote  the  following  from  the  case  of 
Squire  v.  Princeton  Lighting  Co.,  72  N.  J. 
Eq.  883,  68  Atl.  176,  15  L.  R.  A.  (N.  S.)  657, 
from  an  opinion  written  by  Justice  Pitney: 

"Section  68  of  the  Corporation  Act  of  1896, 
which  provides  that  upon  the  appointment  of  a 
receiver  the  property  of  the  insolvent  corpora- 
tion forthwith  vests  in  him,  is  a  new  section,  in- 
tended to  set  at  rest  the  question  whether  the 
property  of  an  insolvent  company  vests  at  all 
in  the  receiver.  Upon  the  law  as  it  formerly 
stood  this  question  has  been  in  doubt. 

"In  Willink  v.  Morris  Canal  &  Banking  Co., 
4  N.  J.  Eq.  [3  II.  \..  Green]  377.  400  (1843), 
the  Chancellor  held  that  under  the  'act  to  pre- 
vent frauds  by  incorporated  companies'  the 
property  of  the  company  did  not  vest  in  the  re- 
ceivers; that  they  were  merely  substituted  in  the 
place  of  directors  and  managers  for  the  purpose 
of  settling  up  and  closing  the  affairs  of  the  com- 
pany; that  the  title  to  the  property  was  not 
changed,  but  a  power  only  delegated  to  the  re- 
ceiver to  take  charge  of  it  and  sell  it. 

"Six  years  later  anotber  Chancellor,  appar- 
ently in  ignorance  of  the  previous  decision,  held 
that  the  statute  and  the  appointment  of  receiv- 
ers under  it  was  a  conveyance  or  transfer  of 
all  the  property  of  the  insolvent  corporation  to 
the  receivers.  Corrigan  v.  Trenton  Deleware 
Falls  Co.,  7  N.  J.  Eq.  [3  Halst.]  480.  496  (1849). 

"In  Freeholders  of  Middlesex  v.  State  Bank, 
29  N.  J.  Eq.  [2  Stew.]  268,  274  (1878),  Vice 
Chancellor  Van  Fleet  held  that  the  appointment 
of  a  receiver  under  the  Corporation  Act  of 
1875  invested  him  with  full  power  to  sell,  as- 
sign, and  convey  all  the  property  of  the  ctrpora- 
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tion.  Rev.  1877,  p_.  189,  t  72.  'No  act  of  the 
corporation,'  he  said,  'is  necessary  to  complete 
either  the  title  of  the  receiver  or  that  of  his 

f)urchaaer.  T'nlike  proceedingiT  under  bankrupt 
awB,  no  aasi^^nment  by  the  debtor  or  commis- 
aioncrs  is  required,  litle  is  divested  by  force 
of  law,  and  such  divestiture  is  perfect  and  ab- 
solute. 

"The  same  view  was  entertained  by  Chancel- 
lor Runyon  in  Minoliin  v.  Second  National 
Bank.  3C  N.  J.  Eq.  (9  Stew.]  430.  442.  who  cited 
CorriKnn  v.  Trenton  Delawnre  Falls  Co..  supra, 
and  Freeholders  of  Middlesex  v.  State  Bank,' 
supra. 

"But  in  Receiver  of  State  Bank  v.  First  Na- 
tional Bank,  S4  N.  J.  Eq.  [7  Stcw.l  450,  4.50, 
Vice  Chancellor  Van  Fleet  held  that  the  receiver 
had  a  mere  right  of  possession  and  power  to 
sell:  that  the  law  took  custody  of  the  property, 
leaving  the  title  unchanged  until  sale  made. 

"And  in  Kirkpatrick  v.  Corning,  37  N.  J. 
Eq.  [10  otew.]  54,  60,  Chancellor  Runyon  him- 
self adopted  the  view  last  mentioned,  at  the 
same  time  pdinting  out  that,  while  Vice  Chan- 
cellor Van  Fleet's  judgment  in  Freeholders  v. 
State  Bank  was  affinned  by  the  Court  of  Er- 
rors and  Appeals  in  30  N.  J.  Eq.-  [3  Stew.]  .31 1, 
330,  the  view  expressed  by  the  Vice  Chancellor 
upon  the  present  topic  was  unnecessary  to  his 
decision,  and  there  was  no  opinion  in  the  court 
of  last  resort.  See,  also,  cases  cited  in  Crews 
V.  United  States  Car.  Co..  57  N.  J.  Eq.  [12 
Dick.]  357,  362  [42  AU.  272]. 

"Section  68  of  the  act  of  1896  settles  this 
long-disputed  question  as  to  whether  the  re- 
ceiver took  title  or  only  custody  of  the  property 
of  the  insolvent  corporations." 

The  above  quotation  Clearly  shows  the 
purpose  of  the  adoption  of  the  provision  di- 
vesting the  corporation  of  title  to  its  prop- 
erty, and  investing  the  same  in  the  receiver 
of  the  corporation.  The  New  Jersey  Court 
of  Errors  and  Appeals  having  adopted  this 
view  of  the  section,  presumably  our  Legis- 
lature Intended  by  adopting  the  section  to 
adopt  it  as  construed  by  the  highest  court 
of  that  state.  This  being  true,  there  can  be 
no  question  but  that  the  corporation  was  di- 
vested of  its  title  to  the  property  at  the 
time  the  state  sought  to  secure  the  prefer- 
ence. The  above  being  true,  it  follows  that 
the  trial  court  properly  denied  the  state  the 
claimed  preference,  and  for  this  reason  its 
Judgment  will  be  affirmed;  and  It  Is  so  or- 
dered. 

HANNA.  a  J^  and  PARKER,  J.,  concur. 


(22  N.  M.  615) 

JACKSON  V.  BROWER. 


(No.  1976.) 
July  80, 


(Supreme  Court  of  New  Mexico. 
1917.) 


(8yUab\u  by  tht  Court.) 
1.  Brokvbs   «=»53  —  Compbnsatior  —  Sotti- 

CIENCT    OF  EVinBNCE. 

A  real  estate  agent  is  the  procaring  eause 
of  a  sale  or  trade  of  real  estate  placed  in  his 
bands  for  sale  or  trade,  when  the  sale  is  traced 
to  his  introduction  of  the  purchaser  to  the  own- 
er or  principal ;  and  the  8ame_  rule,  applies 
where  trie  U);cnt  introduces  his  principal  to  the 
agent  of  the  owner  of  the  real  estate,  with  whom  | 
the  trade  is  made,  and  through  whose  efforts  > 
it  is  consummated.  i 


2.  Tkial  *=»260(1)  —  Givkn   Instbuctions — 

CUMULATIVK   InsTBDCTIONS. 

Courts  are  not  bound  to  give  instructions 
which,  even  if  correct,  are  merely  cumulative, 
and  state  in  another  form  a  proposition  of  law 
already  given  to  the  jury. 

3.  Brokers  $=382(1)  —  Actio.n   fob  Coicuis- 
siON — Nkoativino   Defenses. 

In  au  action  for  broker's  commission,  an  al- 
leged abandonment  of  the  broker's  employment 
to  sell  is  a  matter  of  defense,  which  piaiutiff 
is  not  bound  to  negative. 

4.  Trial    €=»25'J(1)  —  Requested    Instbuc- 
tions—Evide.wce. 

Requested  instructions  are  properly  refused, 
where  they  are  not  warranted  by  the  evidence. 

5.  Brokers    €=>5fi(2)— Compensation— Pbi.n- 
cipal's  Knowledge  of  Services. 

lliat  the  principal  is  ignorant  of  the  efforts 
of  bis  broker  to  procure  a  customer  docs  not 
affect  the  broker's  right  to  a  commission. 

6.  Brokers  «=9l8— Services— Delegation. 
'I1ie  general  rule  is  that  an  agent  in  whom 

is  reposed  trust  and  confidence,  or  who  is  re- 
(juireil  to  exercise  discretion  or  judgment,  cannot 
intrust  the  performance  of  his  duty  to  another. 
This  general  rule,  however,  does  not  prohibit  a 
broker  from  employing  others  to  perform  serv- 
ice involving  no  skill,  discretion,  or  exercise  of 
judgment,  a  service  peculiarly  clerical  or  min- 
isterial. 

(Additional  Byllabut  ly  Editorial  Staff.) 

7.  Evidence  *=»  184  —  Admissibility  —  Copt 
of  Latter. 

In  an  action  for  a  commission  for  effecting 
an  exchange  of  lands,  where  the  broker  testi- 
fied that  he  placed  a  letter  in  a  stamped  enve- 
lope, addressed  to  defendant  at  his  home  post 
office,  and  deposited  it  in  the  post  office,  a  copy 
thereof  was  admissible. 

Apijeal  from  District  C^ourt,  Chaves  Copn- 
ty;   McClure,  Judge. 

Action  by  B.  C.  Jackson  against  B.  M. 
Brower.  Judgment  for  plaintiff,  motion  for 
new  trial  overruled,  and  defendant  appeals. 
Affirmed. 

H.  M.  Dow,  of  Roswell,  for  appellant.  Geo. 
S.  Downer,  of  Albuquerque,  for  appellee. 

ROBERTS,  J.  Appellee  sued  appellant  for 
a  commission  for  effecting  the  exchange  of  a 
160-acre  tract  of  land  belonging  to  the  ap- 
pellant near  Greenfield,  N.  M.,  for  certain 
land  In  Texas.  Appellee  was  a  real  estate 
broker  engaged  In  business  at  Lake  Arthur, 
N.  M.  The  jury  returned  a  verdict  for  ap- 
pellee in  the  sum  of  iH50.  luCotion  for  a  new 
trial  was  filed  and  overruled,  and  Judgment 
was  entered  upon  the  verdict,  from  which  this 
appeal  is  prosecuted. 

The  original  complaint  consisted  of  two 
causes  of  action,  stated  separately;  the  first 
count  being  dismissed  upon  the  trial.  The 
theory  of  the  second  count  was  that  appellee, 
at  the  request  of  appellant,  had  found  him 
a  purchaser  for  the  lands  traded,  and  that 
the  money  demanded  was  a  reasonable  com- 
pensation for  the  services.  Appellant  first 
argues  that  because  appellee,  at  the  time  the 
property  was  first  listed  for  sale,  was  a  mem- 
ber of  the  firm  of  Holden  &  Jackson,  which 
partnership  was  subsequently  dissolved,  that 
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the  contract  of  employment  terminated.  It 
may  tx»  true  that  the  original  listing  with 
Holden  &  Jackson  did  terminate,  but  as  ap- 
pellee thereafter  continued  with  the  knowl- 
edge, consent,  and  approval  of  appellant  to 
endeavor  to  find  a  purchaser  for  the  land,  and 
appellant  accepted  such  services,  the  question 
of  the  original  listing  of  the  land  for  sale  or 
trade  with  Holden  &  Jackson  becomes '  im- 
material. The  second  count  of  the  complaint 
relied  upon  an  Implied  contract  for  a  reason- 
able commission  established  by  usage  and 
custom,  and  not  upon  any  certain  or  definite 
contract  to  pay  a  commission..  The  record 
discloses  that  practically  the  only  point  se- 
riously contested  was  as  to  whether  plain- 
tiff was  the  procuring  cause  of  the  trade, 
and  upon  this  issue  the  oase.  was  tried. 

The  next  point  urged  U  ttiat  the  court  com- 
mitted error  in  not  sustaining  appellant's  mo- 
tion for  a  directed  verdict  at  the  close  of 
plaintiff's  case  in  chief,  and  also  a  like  mo- 
tion renewed  at  the  close  of  all  the  evidence. 
Disposition  of  tMs  point  requires  a  review  of 
the  evidence.  Jackson  by  correspondence  and 
other  methods  from  time  to  time  endeavored 
to  secure  a  purchaser  or  some  one  willing  to 
trade  for  appellant's  land.  People  came  from 
time  to  time  to  lools  at  appellant's  real  estate 
but  for  divers  reasons  the  deal  was  not  con- 
summated. Finally  appellee,  by  correspond-' 
ence  with  a  real  estate  agent  in  Canyon  City, 
Tex.,  succeeded  in  tuteresting  a  man  named 
Bowen  in  appellant's  farm.  Bowen,  at  the 
suggestion  of  McClure,  the  Canyon  City 
agent,  came  to  Dexter,  N.  M.,  and  looked  over 
the  farm  belonging  to  appellant  In  Dexter 
they  drew  a  contract  by  which  on  stated 
terms,  it  was  agreed  that  the  trade  would 
be  made.  Appellant  had  never  seen  Bowen's 
farm,  and  the  contract  provided  that  he 
should  have  the  right  to  Inspect  Bowen's 
premises  and  five  days'  time  within  which  to 
exercise  the  right  to  trade  or  reject  the  pri>- 
XKised  trade.  Jackson  told  appellant  that, 
when  he  went  to  Canyon  City,  if  he  did  not 
like  the  proposed  trade,  McClure  would  show 
him  other  farms  and  probably  would  be  able 
to  show  him  something  that  would  be  satis- 
ftictory.  Appellee  wired  McClure  that  appel- 
lant was  going  to  Canyon  City,  and  also 
wrote  him  a  lett^  In  which  be  requested  Mc- 
Clure, in  the  event  the  proposed  trade  was 
not  consummated,  to  show  appellant  other 
lands  listed  with  him.  Further,  at  the  time 
of  the  conversation  relative  to  the  proposed 
trip  to  Canyon  City  appellee  informed  appel- 
lant that,  in  the  eyeot  he  traded -with  Mc- 
C9nre  for  other  lands,  he  would  expect  to  re- 
ceive the  usual  commission,  to  which  appel- 
lant made  no  reply.  Appellant  went  to  Can- 
yon City  and  called  upon  McClura  McClure 
showed  him  the  lands  owned  by  Bowen  and, 
as  these  did  not  prove  satisfactory  to  ap- 
pellant, he  exercised  his  option  under  the  con- 
tract and  refused  to  trade.  McClure  then 
took  appellant  to  see  various  other  tracts  of 


land,  with  the  result  that  a  trade  was  fully 
consummated  wlUi  a  man  by  the  name  of 
Trigg  for  certain  land  in  Texas.  While  there 
were  other  minor  facts,  it  is  upon  the  above 
facts  that  appellee  was  or  was  not  entitled 
to  a  commission,  and  the  determination  of 
the  question  depends  upon  whether  the  above 
facts  show  that  the  efforts  of  the  appellee 
were  the  procuring  cause  of  the  trade. 

11]  The  law  is  well  settled  tliat  the  agent 
is  the  procuring  cause  when  the  sule  is  traced 
to  his  Introduction  of  the  purchaser  to  the 
owner  or  principal.  See  cases  cited  in  the 
note  to  the  case  of  Hoadley  v.  Savings  Bank 
of  Danbury,  44  L.  R.  A.  321  Tested  by  this 
rule,  we  believe  the  above  facts  show  that 
appellee  was  the  procuring  cause  of  the 
trade  in  questiou,  for  he  introduced  his  prin- 
cipal to  the  agent  of  the  owner  of  the  lands 
In  Texas  with  whom  the  trade  was  made. 
We  can  see  no  reason  for  a  distinction  be- 
tween the  introduction  of  tlie  principal  to 
the  owner  or  to  the  agent  of  the  owner. 
Here  McClure  was  a  broker  employed  by 
Trigg  and  many  other  people  to  sell  and  trade 
lands  for  them.  Jackson  Introduced  appel- 
lant to  McClure,  and  It  was  by  virtue  of  this 
introduction,  and  the  efforts  of  Jackson,  that 
the  trade  was  made.  The  fact  that  Jackson 
was  not  present  and  had  nothing  to  do  with 
the  trade,  further  than  bringing  the  parties 
together,  is  of  no  moment  For  the  reasons 
stated,  the  court  properly  denied  the  motion 
for  an  instructed  verdict,  and  submitted  the 
issue  to  the  jury. 

[7]  Appellant  next  complains  of  alleged  er- 
ror in  the  admission  of  a  copy  of  a  letter 
which  Jadcson  testified  he  wrote  appellant 
on  the  6th  day  of  March.  Appellant  denied 
having  received  the  letter  and  failed  to  pro- 
duce it  Appellee  testified  that  he  placed  the 
original  in  a  stamped  envelope,  addressed  to 
appellant  at  his  home  post  office.  Dexter,  N. 
M.,  and  deposited  the  same  in  the  United 
States  postofiSce  at  Lake  Arthur.  Under 
these  facts,  the  court  properly  admitted  the 
copy  of  the  letter. 

The  sixth  and  seventh  assignments  of  error 
complain  of  rulings  as  to  the  admission  or 
rejection  of  certain  evidence.  The  matters 
complained  of,  however,  were  immaterial  mat- 
ters, not  affecting  the  substantial  rights  of 
either  party,  and  require  no  further  consider- 
ation. 

[2]  Ehror  Is  assigned  on  account  of  the 
court's  refusal  to  Instruct  the  Jury  to  the  effect 
that,  if  Brewer's  exchange  or  trade  was  made 
independent  of  the  services  of  Jackson,  he 
would  not  be  liable  for  a  commission.  The 
issue  was  as  to  whether  Jackson  was  the 
procuring  cause  of  the  sale.  If  the  testimony 
of  some  of  the  witnesses  tended  to  show  an  in- 
dependent sale  by  Brower,  or  a  sale  by  some 
other  agent,  or  other  negative  fact,  it  was 
merely  evidence  on  the  defendant's  side  of 
the  issue.  To  say  that  the  sale  was  inde- 
pendent is  merely  another  way  of  saying 
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that  the  plaintiff  was  not  the  procuring  cause 
of  the  sale.  The  court  instructed  the  jury 
fully  on  the  Issue  In  the  positive  form,  and  it 
was  not  necessary  for  It  to  state  the  same 
thing  in  the  negative  form.  In  instruction 
No.  5,  the  Jury  was  fully  instructed  as  to 
the  facts  appellee  was  required  to  show  by  a 
preponderance  of  the  evidence  in  order  to  be 
entitled  to  recover.  In  the  case  of  State  t. 
Bellsle,  161  Pac.  168,  we  said: 

"Courts  are  not  bound  to  eive  instructions 
which,  even  if  correct,  are  mcroly  cumulative, 
and  state  in  another  form  a  proi>osition  of  law 
already  given  to  the  jury." 

No  error  was  committed  by  the  court  In 
refusing  to  give  defendant's  requested  in- 
struction No.  4,  to  the  general  effect  that  all 
previous  negotiations  were  merged  In  the  con- 
tract between  Brower  and  Bowen.  which  gave 
Brower  the  right  to  examine  the  'Bowen  land 
and  reject  the  contract  within  Ave  days,  and 
that  by  reason  of  the  Bowen  contract  the 
employment  of  Jackson  terminated,  because 
there  was  no  evidence  justifying  such  an  in- 
struction. 

[3]  Tliere  wns  no  error  In  refusing  to  give 
defendant's  requested  in.structlon  No.  5,  as 
the  claimed  revocation  of  the  contract  of  em- 
ployment by  the  lapse  of  time  was  not  plead- 
ed by  the  defendant  and  was  not  an  issue. 
An  a*flrmatlve  defense,  to  be  proved,  must  be 
pleaded  (Kelly  v.  Stone.  01  Iowa,  316,  62  N. 
W.  842;  Scott  v.  IMUon,  58  Misc.  Rep.  522. 
109  N.  T.  Supp.  877)  ;  and  where  a  broker 
finds  a  purchaser  at  the  seller's  terms,  while 
still  employed,  the  reasonableness  of  the  time 
which  he  has  talcen  is  immaterial  (Moore  r. 
Boehm.  45.  Misc.  Rep.  622,  91  N.  T.  Supp. 
125).  Further,  in  an  action  for  broiler's  com- 
mission, an  alleged  abandonment  of  the  bro- 
ker's employment  to  sell  is  i^  matter  of  de- 
fense, which  plaintiff  is  not  bound  to  nega- 
tive. Moore  v.  Boehm,  supra.  The  case  of 
Moore  v.  Boehm  is  very  much  in  point  on  this 
question.  It  was  a  case  where  the  employ- 
ment was  admitted  and  the  issue  was  wheth- 
er the  employment  had  been  terminated  by 
notice.  The  defendant's  request  to  submit 
to  tlie  jury  the  question  whether  plaintiff  had 
procured  a  purchaser  within  a  reasonable 
time  was  refused.  The  evidence  showed  that 
plaintiff  had  procured  a  purchaser  at  the 
terms  fixed  some  six  months  after  his  em- 
ployment The  appellate  court  held  that 
there  was  no  error  in  the  ruling,  announced 
the  principles  already  set  out,  and  said : 

"This  rule  results  in  better  justice,  since  the 
broker  should  properly  be  apprised  that  a  ques- 
tion as  to  the  reasonableness  of  the  time  taken 
is  to  be  raised,  in  order  that  he  may  be  prepared 
with  evidence  as  to  the  activity  of  the  market, 
and  other  proof  bearing  upon  the  question,  as 
related  to  the  particular  case.  There  being  no 
defense  of  abandonment,  and  the  question  of 
time  having  nothing  to  do  with  the  single  issue 
toidered  upon  defendant's  part,  *  *  *  the 
instruction  requested  had  no  materiality  to  the 
issues,  and  defendant  cannot  assert  prejudice. 
•    •    ••• 


[4]  The  court  properly  refused  to  give  de- 
fendant's requested  In.structlon  No.  8,  because 
there  was  no  evidence  to  warrant  it.  and  the 
same  is  true  of  his  requested  instruction 
No.   11. 

[5]  Appellant's  requested  instruction  No. 
13  was  as  follows: 

•'The  court  instructs  the  jury  that,  if  the  evi- 
ilcnce  shows  that  there  was  an  agreement  be- 
tween the  said  plaintiff  and  one  McClnre  that 
if  any  trarle  was  made  throiiRb  the  efforts  of 
said  MrClure  with  a  customer  fumisheil  to 
said  McClure  by  said  Jack.son,  that  McClure 
was  to  receive  a  commission  from  the  party  he 
represented,  and  Jackson  was  to  receive  a  com- 
mission from  the  customer  so  furniRhed,  that 
said  contract  would  impose  no  obliiration  upon 
a  customer  furnished  for  a  particular  trade,  in 
the  absence  of  fraud  on  the  part  of  said  cus- 
tomer, seeking  to  defeat  a  commission  on  the 
trade  in  contempJstion  by  switching  same,  to 
pay  a  commission  on  another  trade  by  another 
customer  fumislied  by  said  McClure,  unles.i  the 
customer  so  furnished  by  said  Jackson  knew  of 
the  arrangement  between  said  Jackson  and  said 
McClure  as  to  commissions." 

This  Instruction  is  an  Incorrect  statement 
of  the  law.  That  the  principal  Is  ii^iorant 
of  the  efforts  of  his  broker  to  procure  a  ais- 
tomer  docs  not  affect  the  broker's  right  to  a 
commission.  14  R.  C.  L.  321;  Graves  v. 
Bains,  etc.,  78  Tex.  92.  14  S.  W.  256;  Walker 
on  Real  Estate  Brokers,  §  454;  Sussdorff  v. 
Schmidt,  55  N.  Y.  310:  Colonial  Trust  Co.  v. 
Paciflc  Packing  &  Nav.  Co.,  158  Fed.  277,  85 
C.  C.  A.  530. 

[(]  The  lust  point  nrged  is  that  the  court 
erred  In  giving  to  the  Jury  the  instruction 
as  follows: 

"You  are  instructed  that,  when  the  owner 
makes  a  sale  or  exrhant;e  of  real  estate  which 
he  has  placed  in  the  bands  of  a  real  estate  ajtent 
for  that  purpose,  before  said  agent  is  entitled 
to  recover  a  commission  or  compensation  for 
said  sale  or  exchange,  he  must  show  by  a  pre- 
ponflerauce  of  the  evidence  that  he  was  the  pro- 
curing cause  of  said  sale  or  exchange,  and  I 
charge  in  this  case  that,  if  you  find  from  the 
evidence  that  the  defendant,  D.  M.  Brower,  ac- 
tually ma<Ie  the  exchange  of  the  160  acres  of 
land  described  in  plaintiffs  complaint  with  one 
Trigg  for  certain  lands  in  the  state  of  Texas, 
thpn  before  the  plaintiff,  E.  C.  Jackson,  con 
recover  compensation  for  said  exchange,  it  is  in- 
cumbent upon  him  to  satisfy  you  by  a  pretKjn- 
derance  of  the  evidence  that  he  was  the  agent 
of  the  defendant  for  the  sale  or  exchange  of 
defendant's  said  land,  and  that  be  was  the  pro- 
curing cause  of  said  exchange,  and  that  said 
parties  were  brought  together,  and  that  said 
exchanfje  was  brought  about  and  was  the  result 
of  services  actually  rendered  by  him,  or  those 
acting  for  him  and  in  his  behalf,  or  both,  and 
If  he  has  established  these  facts  by  a  prepimder- 
ance  of  the  evidence,  then  he  Is  entitled  t*  a 
verdict  in  his  favor." 

Appellant's  objection  to  this  instruction  ia 
that  it  implies  that  a  real  estate  agent  can 
delegate  his  authority  in  a  sale  of  his  princi- 
pal's property  to  another  agent  without  his 
principal's  consent  The  general  rule  Is  that 
an  agent  in  whom  Is  reposed  trust  or  confi- 
dence, or  who  is  required  to  exercise  discre- 
tion or  Judgment,  cannot  intrust  tho  per- 
formance of  his  duty  to  another.  31  Qyc. 
1425.  But  this  general  rule,  however,  does 
not  prohibit  a  broker  from  employing  othen 
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to  perform  a  sen'lce  luTolving  no  skill,  dis- 
cretion or  exercise  of  judgment,  a  service 
peculiarly  derical  or  ministerial.  See  cases 
dted  in  note  to  case  of  Sims  v.  St  John,  43 
r*  R.  A.  (N.  S.)  796.  This  Instmctlonis  not 
attacked  upon  the  ground  that  there  waa  no 
evidence  warranting  the  giving  of  the  same. 
Assamlug  tliat  appellee  employed  others  to 
show  the  Texas  land  to  appellant,  was  this 
such  an  act  as  could  not  be  delegated?  This 
mast  be  answered  in  the  negative.  Appellee 
had  no  power  to  fix  the  terms  of  sale,  or  do 
anything  else  other  than  bring  to  the  appel- 
lant some  one  who  was  wllUug  to  trade  up- 
on terms  to  be  stated  by  appellant..  Su<di 
being  true,  the  instruction  in  question  was 
not  subject  to  the  attack  directed  against  it. 
For  the  reasons  stated,  the  judgment  wiU 
be  affirmed ;   and  it  is  so  ordered. 

EUXNA,  G.  J.,  and  PMESSlER,  J.,  concur. 


(22  N.  H.  632) 

STATE  ex  wL  PATTON.  Atty.  Gen,  t. 
MARRON. 

SAME  V.  WOOD. 

(Nos.  2073,  2074.) 

(Supreme  Court  of  New  Mexico.  June  30,  1917.) 

(Syllabu*  hy  the  Court.) 

1.  Attobnet  anu  Client  ^=>60— Disobedi- 
ence OF  Obdeb  of  Suspension  of  Attob- 
net. 

After  an  order  of  suspension  by  this  court 
from  practice  in  all  of  the  courts  of  the  state, 
it  is  a  contempt  of  this  court  for  an  attorney  to 
hold  himself  out  as  an  attorney  at  law,  by 
means  of  keeping  open  an  office  and  displaying  a 
sign  or  signs  upon  the  windows  and  at  the '  en- 
trance of  his  said  office,  indicating  that  the  same 
is  a  law  office  and  that  he  is  an  attorney  at  law, 
and  by  nnng  and  sending  through  the  mails  sta- 
tionery indicating  that  the  sender  is  an  attor- 
ney at  law,  and  by  permitting  his  name  to  be 
published  in  a  telephone  directory  as  an  attor- 
ney at  law.  and  in  a  city  directory. 

2.  Attorney  and  Client  «=>60— Suspension 
OF  Attorney— Defective  Ordeb. 

An  order  of  suspension  from  practice  in  "all 
of  the  courts  of  this  state"  prohibits  an  attor- 
ney at  law  from  practice  in  the  probate  or  other 
inferior  courts  during  the  term  of  such  suspen- 
sion. 

Roberts,  J.,  dissenting. 

Original  proceeding  in  contempt  by  State  of 
New  Mexico  on  the  relation  of  H.  L.  Patton, 
Attorney  General,  against  Owen  N.  Marron 
and  Francis  E.  Wood.  Respondents  found 
guilty  of  contempt 

See,  also,  160  Pac.  391. 

H.  It,  Patton,  Atty.  Gen.,  pro  se.  A.  B. 
Renehan.  of  Santa  F6,  for  defendants. 

HANNA,  C.  J.  On  September  23,  1916, 
this  court  made  an  order  suspending  each  of 
the  defendants  from  practice  "in  all  the 
courts  of  this  state"  for  a  period  of  one 
year.  It  having  come,  Informally,  to  the 
ears  of  the  members  of  the  court  that  such 


order  was  being  violated  by  the  respondents, 
the  matter  was  referred  to  a  committee  of 
the  bar  of  Bernalillo  county,  with  instruc- 
tions to  investigate  the  respondents,  which 
was  done,  and  a  report  was  duly  made  to  the 
court.  The  report  showed  such  a  state  of 
facts  that  the  court  deemed  it  proper  and 
necessary  to  refer  the  matter  to  the  Attorney 
General,  with  instructions  to  prepare  and  file 
informations  as  for  contempt,  which  resulted 
in  the  present  proceedings. 

[1]  The  information,  as  to  the  said  Mar- 
ron, charges,  in  paragraph  2,  among  other 
things:  That  ever  since  said  order  of  sus- 
pension he  has.  maintained  a  law  office  in  the 
city  of  Albuquerque,  containing  a  law  li- 
brary, office  furniture  and  fixtures,  and  has 
maintained  therein  one  or  more  stenogra- 
phers, and  has  habitually  kept  said  office 
open  to  the  public  and  his  clients,  and  has, 
upon  the  windows  and  at  the  entrance  to 
said  law  office,  conspicuously  displayed  signs 
in  words  as  follows:  "Marron  &  Wood,  Law 
Offices ;"  and  has  habitually  written  letters  to 
clients  and  others  and  sent  the  same  through 
the  mails  upon  stationery  at  the  bead  of  whicb 
was  printed  the  following:  "Marron  &  Wood, 
Attorneys  and  Counselors,  State  National 
Bank  Building,  Albuquerque,  New  Mexico. 
Owen  N.  Marron — Francis  E.  Wood;"  and 
has  habitually  mailed  letters  in  envelopes 
upon  which  was  printed  a  return  card  bear- 
ing the  words,  "Marron  &  Wood,  Attorneys 
and  Counselors."  That  be  caused  to  be  in- 
serted in  the  telephone  directory  of  Albuquer- 
que, issued  and  published  in  January,  1917, 
the  following  address  and  telephone  number 
in  its  proper  place  in  alphabetical  arrange- 
ment: "Marron  &  Wood,  Attys.  State  Nat 
Bk.  N.— 55."  And  that  in  January,  1917,  he 
caused  to  be  Inserted  in  Worley's  Albuquer- 
que City  Directory,  a  business  directory  cir- 
culated In  said  city  for  1917,  a  card  as  fol- 
lows: "Marron  &  Wood  (O.  M.  Marron,  F.  K 
Wood),  Attorneys,  1-4,  State  National  Bank 
Bldg.,  Phone  55."  Respondent  answered 
these  diarges,  admitting  the  use  of  the  sta- 
tionery as  alleged,  asserting  that  the  names 
in  the  telephone  directory  were  inserted  by 
the  telephone  company  without  express  or- 
ders and  without  his  attention  being  •  called 
to  the  same,  as  was  the  case  with  the  Albu- 
querque City  Directory,  and  that  on  March 
10,  1917,  he  caused  the  words  indicating  that 
his  said  offices  were  law  offices  to  be  removed 
from  the  windows  and  entrance  of  the  same, 
not  on  account  of  the  order  of  suspension, 
but  on  account  of  the  act  of  the  Legislature 
which  went  into  effect  on  that  day,  and 
which  prohibits  unlicensed  persons  from  hold- 
ing themselves  out  as  attorneys  at  law. 
Chapter  48,  Laws  1917,  §  4.  He  alleged  that 
all  of  the  acts  with  which  he  Is  charged  were 
done  without  any  intent  to  violate  the  order 
of  suspension,  and  in  the  bona  fide  belief, 
after  advice  of  counsel,  that   the  order   of 
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'  suspension  prohibited  bim  from  practice  In 
this  court  and  the  district  courts  only,  and. 
that  he  was  still  permitted  to  practice  law 
in  the  probate  conrts  and  jnstl«>9  of  the 
peace  and  otherwise  to  the  same  extent  as  an 
unlicensed  person. 

He  is  charged  in  the  fourth  paragraph  of 
the  information  with  violating  the  said  order 
of  suspension  In  this:  That  on  October  19, 
1916,  he  prepared,  or  caused  to  be  prepared 
in  his  said  law  ofSce  in  Albuquerque  a  com- 
plaint, atfldarit,  and  bond  in  attachment 
which  were  thereafter  flled  In  the  district 
court  of  Bernalillo  couAty  iu  an  action  en- 
Utled  "State  National  Bank  v.  F.  J.  Dye," 
No.  10647  on  the  civil  docket  of  said  court. 
That  the  name  of  William  A.  Keleher  ap- 
pears u|)on  said  flies  as  attorney  for  the 
plalntUr,  but  that  in  truth  and  in  fact  the 
said  Marron  was  the  attorney  for  the  plaiu- 
tiff,  and  that  said  Keleher  was  appearing  for 
him.  Respondent  answered  that  he  was  in- 
structed by  the  ofHcers  and  directors  of  the 
State  National  Bank  of  Albuquerque,  the 
plaintiff  In  said  cause,  and  of  which  he  is 
one  of  the  directors,  to  take  measures  to  en- 
force the  note  held  by  the  bank  against  the 
said  F.  J.  Dye,  and  to  have  proceedings  in- 
stituted to  procure  a  writ  of  attachment 
against  Dye  to  enforce  the  note  and  to  pro- 
cure an  attorney  to  institute  and  conduct 
«  said  proceedings  on  behalf  of  the  bank,  and 
that  he  turned  the  note  over  to  his  stenogra- 
pher, and  Instructed  her  to  procure  the  serv- 
ices of  either  Mr.  George  S.  Klock  or  Mr.  Wil- 
liam A.  Keleher  to  act  for  the  bank,  and 
that  his  stenographer  reported  that  Mr. 
Klock  was  out  of  town  and  Mr.  Keleher  was 
engaged  in  court,  and,  haste  being  necessary 
to  protect  the  interests  of  the  bank,  he  direct- 
ed his  stenographer  to  copy  a  form  used  in 
an  attachment  suit,  deliver  it  to  Mr.  Keleher, 
and  assist  bim  In  getting  up  the  papers  for 
the  attachment,  and  that  his  stenographer 
did  so  assist  Mr.  Keleher,  and  thereupon 
Mr.  Keleher  filed  the  same,  and  has  since 
had  entire  charge,  direction,  and  control  of 
said  action,  and  that  he  (respondent)  never 
was  directly  or  Indirectly  attorney  for  the 
plaintiff  In  said  cause,  and  that  said  Keleher 
was  not  appearing  for  bim,  but  was  appear- 
ing for  the  plaintiff. 

He  is  charged  in  the  tenth  paragraph  of 
the  information  with  having  violated  said 
order  of  suspension  in  this:  That  he  repre- 
sented one  Roy  McDonald  as  administrator 
of  the  estate  of  A.  J.  Hawley,  deceased,  in 
the  probate  court  Of  Bernalillo  county,  N.  M., 
with  reference  to  the  preparation  of  papers, 
pleadings,  and  orders,  the  commencement  of 
said  proceedings,  the  appearance  in  said 
cause  on  behalf  of  said  McDonald,  and  advis- 
ing said  client  upon  questions  of  a  legal  na- 
ture relative  to  said  matter.  The  respondent 
answered  that  during  the  year  1915,  prior  to 
September,  1916,  he  had  represented  the  es- 
tate of  A.  J.  Hawley,  deceased,  and  Roy  Mc- 


Donald as  administrator  of  said  estate,  and 
bad  performed  services  in  the  premises  of 
the  vnlue  of  more  than  $35,  and  that  sub- 
sequent to  September,  1016,  at  the  request  of 
s:iiU  Hoy  McDonald  and  to  save  expense,  he 
assisted  In  the  preparation  of  bis  flnal  r«- 
l>ort  as  administrator,  and  drew  certain  or- 
ders in  the  probate  court  to  close  the  account, 
that  the  estate  was  a  small  one,  heavily  in- 
debted, and  that  the  respondent  made  no 
claim  for  any  compensation  for  services  per- 
formed after  September,  1916,  and  that  said 
services  were  so  rendered  in  the  full  and  hon- 
est belief,  on  the  part  of  respondent,  that  un- 
der the  provisions  of  our  statute  he  was  not 
barred  or  forbidden  by  the  order  of  suspen- 
sion from  appearing  for  or  representing 
persons  in  the  probate  court 

The  information  contains  several  other 
specific  charges,  some  of  which  are  denied 
by  the  respondent  and  some  of  which  are 
admitted  with  certain  exi)Ianations  attending 
the  drcumstnnces.  It  will  not  be  necessary 
to  consider  these  other  charges  and  they 
arc,  therefore,  not  here  set  out. 

The  Attorney  General  flled  a  demurrer  to 
eneh  of  the  answers  of  the  respondent  herein 
before  outlined  upon  the  ground  that  the 
same  failed  to  state  facts  constituting  a  de- 
fense to  the  charges  above  specified.  This 
demurrer  we  linve  sustained. 

The  same  order  of  suspension  was  made 
by  this  court  on  September  23d  against  the 
respondent  Francis  E.  Wood,  the  said  Mar- 
Toa  and  Wood  being  partners  in  the  practice 
of  the  law  at  Albuquerque,  N.  M.  The  in- 
formation as  to  the  said  Wood,  in  para- 
graph 3  thereof,  makes  the  same  allegation 
as  is  made  against  the  respondent  Marron, 
in  regard  to  maintaining  and  keeping  oi)eu 
a  law  oOlce  in  the  State  National  Bank  Build- 
ing in  the  city  of  Albuquerque,  the  displaying 
of  signs,  the  use  of  stationery,  and  the  send- 
ing of  the  same  through  the  mail,  the  insert- 
ing of  the  names  in  the  telephone  directory 
and  In  Worley's  Albuquerque  City  Directory. 
The  same  answer  thereto  is  interposed  by  the 
resiJondent  Wood  as  was  interposed  by  the 
respondent  Marron.  Certain  other  charges 
are  made  against  the  respondent  Wood,  to  the 
effect  that  he  drew  a  mortgage  and  charged 
a  fee  of  $10  therefor,  and  that  be  did  ap- 
pear at  a  hearing  before  the  state  engineer 
of  New  Mexico,  and  examined  and  cross- 
examined  various  witnesses  and  did  Inter- 
pose objections  to  evidence,  and  that  he  did 
examine  certain  abstracts  of  title  and  give 
legal  opinions  thereon.  It  will  not  be  neces- 
sary to  treat  these  charges  or  the  denial  or 
(he  explanations  thereof  made  by  the  re- 
spondent Wood. 

In  the  eighth  paragraph  of  the  information 
the  respondent  Wood  is  charge*!  with  the 
same  act  in  regard  to  the  action  entitled 
•'State  National  Bank  v.  F.  J.  Dye,"  No.  10,- 
647,  as  are  charged  against  the  respondent 
Marron.    Itespondent  Wood,  however,  denies. 
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in  bl8  answer,  that  be  bad  any  connection 
whatever  with  the  said  action  and  was  ab- 
sent from  the  city  of  Albuquerque  when  the 
action  was  brought,  and  knew  nothing  of  It 
until  he  learned  of  It  afterwards.  Certain 
other  charges  are  contained  In  the  In- 
formation against  the  respondent  Wood 
which  the  Attorney  General  has  elected 
to  dismiss.  The  respondent  Wood  avers 
generally.  In  regard  to  the  charges,  that  each 
and  every  act  done  by  him',  as  charged  or 
otherwise,  was  done  under  the  honest  belief 
that  he  had  a  right  to  do  the  act,  and  that 
he  was  not  deprived  by  the  order  of  sus- 
pension from  any  of  the  privileges  enjoyed  by 
dtlisens  generally  who  are  not  admitted  to 
practice  as  attorneys  and  counselors  at  law, 
and  that  he  had  taken  counsel  as  to  his 
rights  in  the  premises,  and  had  been  advised 
to  that  effect,  and  that  his  acts  were  without 
any  purpose  or  intent  to  disobey  or  violate 
the  order  of  suspension  of  this  court 

The  Attorney  General  filed  a  demurrer  to 
certain  paragraphs  of  the  answer  which  In- 
cluded the  answer  to'  the  charge  of  keeping 
opM)  a  law  office,  the  keeping  of  signs  upon 
the  window  and  at  the  entrance  thereof,  the 
causing  to  be  Inserted  In  the  telephone  direc- 
tory of  the  city  of  Albuquerque  the  said 
names  and  the  using  of  the  stationery,  and 
the  causing  to  be  Inserted  the  names  in  the 
Albuquerque  City  Directory,  upon  the  ground 
that  the  same  did  not  state  facts  sufficient 
to  constitute  a  defense  to  said  charge.  This 
demurrer  was  sustained  by  the  court.  Dpon 
the  sustaining  of  the  demurrers  the  Attor- 
ney General  moved  for  Judgment  on  the 
pleadings,  the  respondents  both  declining 
to  plead  further  and  filing  a  statement  of 
their  Inability  to  plead  otherwise  than  in 
their  said  answers.  The  motion  of  the  At- 
torney General  has  been  granted. 

This  record  presents  two  questions  for 
consideration:  First  After  an  order  of  sus- 
pension by  this  court  from  practice  In  all 
of  the  courts  of  the  state,  is  it  a  contempt 
of  this  court  for  an  attorney  to  hold  hiihself 
out  as  an  attorney  at  law,  by  means  of  keep- 
ing open  an  office  and  displaying  a  sign  or 
signs  upon  the  window  and  at  the  entrance 
of  bis  said  office,  indicating  that  the  same  is 
a  law  office  and  that  he  Is  an  attorney  at  law, 
and  by  using  and  sending  through  the  malls 
stationery  indicating  that  the  sender  is  an  at- 
torney at  law,  and  by  permitting  his  name 
to  be  published  in  a  telephone  directory  as 
an  attorney  at  law,  or  in  a  city  directory? 
Second.  Does  an  order  of  suspension  from 
practice  in  all  of  the  courts  of  this  state  pro- 
hibit an  attorney  at  law  from  practice  in 
the  probate  or  other  inferior  courts  during 
the  term  of  such  suspension?  Upon  both  rea- 
son and  authority  both  of  these  questions 
must  be  answered  in  the  affirmative. 

1.  It  must  be  apparent  to  any  fair-minded 
Iterson  that  the  holding  of  himself  out  as  an 
nttoriiey  at  law,  by  means  of  the  keeping 


open  of  the  same  law  office,  the  displaying 
of  the  same  signs  upon  the  windows  and 
at  the  entrance  thereof,  the  use  of  the  same 
stationery  and  the  .sending  of  the  same 
through  the  mails,  the  permitting  of  his  name 
to  be  published  In  a  telephone  and  In  a  city 
directory,  by  an  attorney,  exactly  the  same  as 
he  had  done  before  the  order  of  suspension 
from  practice,  necessarily  brings  him  into 
direct  antagonism  of  the  order.  So  far  as 
the  pu'bllc  are  concerned,  the  invitation  to 
visit  the  office  and  consult  the  attorney  re- 
mains unchanged,  and  tlie  order  of  the  court, 
if  known  to  them,  would  be  seen  to  be  of  no 
avail.  To  the  other  members  of  the  bar,  who 
necessarily  know  of  the  order,  his  conduct 
Inevitably  must  be  regarded  as  a  reflection 
upon  the  digaity  and  authority  of  the  court 
making  the  order.  So  far  as  the  court  itself 
Is  concerned,  while  always  carefully  and 
sparingly  exercising  the  hl^  and  more  or 
less  arbitrary  power  of  disbarment  or  sus- 
pension of  an  attorney,  when  once  an  order 
Is  made,  it  owes  It  to  Itself,  the  members  of 
the  bar,  and  the  public,  to  see  that  the  order 
Is  fully  and  fairly  obeyed  and  to  punish  for 
Its  violation.  That  such  acts  as  the  re- 
spondents are  shown  to  have  committed  are  a 
contempt  of  the  court,  see  Re  Maximilian  L. 
Lizottc,  32  R.  I.  .386,  79  Atl.  960.  35  L.  R. 
A.  (N.  S.)  794 ;  State  v.  Richardson,  125  La. 
644,  51  South.  673;  2  R.  0.  L.,  Attys.  at  Law, 
i  203.  It  follows  that  both  of  the  respond- 
ents must  be  held  guilty  of  contempt  of  this 
court 

[2]  2.  The  r^pondent  Marron  is  alone  con- 
cerned with  the  second  question  above  stated. 
Before  considering  that  question  It  may  be 
stated  that  It  appears  that  respondent  Mar- 
ron is  clearly  guilty  of  the  violation  of  the 
order  of  suspension  In  causing  to  be  prepared 
the  pleadings,  affidavit,  and  bond  in  the  at- 
tachment proceeding  heretofore  mentioned. 
He  did  indirectly  what  he  was  forbidden 
to  do  directly,  via.  practice  law  in  the  district 
court.  No  matter  how  urgent  haste  may 
have  been,  the  fact  remains  that  respondent 
was  debarred  by  the  order  from  doing  the 
acts  which  he  did.  There  were  many  other 
attorneys  in  Albuquerque  to  whom  the  busi- 
ness might  have  been  intrusted  if  neither  of 
the  two  attorneys  desired  could  be  secured. 
Respondent  also  practiced  law  in  the  probate 
court,  and  this  brings  us  to  a  consideration 
of  the  second  question.  We  do  not  under- 
stand counsel  for  respondent  to  contend  that 
this  court  has  not  power  to  suspend  or  dis- 
bar from  practice  in  the  Inferior  courts,  but 
he  contends  that,  in  view  of  the  provisions 
of  the  statute,  the  order  in  this  case  did  not 
effectuate  that  result  The  argument  Ls 
based  upon  the  provisions  of  section  352, 
Code  1915,  which  is  as  follows: 

"No  person  can  practice  in  any  of  the  courts  of 
this  state  except  probate  courts  aud  courts  of 
justices  of  the  peace,  nor  can  any  person  com- 
meuce,  conduct  or  defend  any  action  or  proceed- 
ing in  any  of  said  courts  unless  he  shall  firgt 
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have  obtained  a  temporary  license  as  herein  pro- 
vided, or  shall  have  been  granted  a  certificate  nf 
admission  to  the  bar  under  the  provisions  of  this 
chapter,  and  any  person  violating  the  provisions 
of  this  section  is  guilty  of  contempt  of  court." 

It  Is  argued  that  Inasmuch  as  the  right  to 
practice  lav?  In  the  probate  court  and  courts 
of  the  justices  of  the  peace  is  not  derived 
from  any  order  of  admission  to  practlcie  by 
this  court,  an  order  of  suspension  from  prac- 
tice by  this  court  must  necessarily  refer  to 
the  practice  In  those  courts  where  an  order 
of  admission  Is  necessary,  viz.  the  Supreme 
and  district  courts.  The  argument  is  faulty, 
Section  374,  Code  1915,  defines  the  effect  of 
suspension  and  disbarment  to  be  to  deprive 
the  attorney  of  the  right  to  appear  in  "any 
of  the  courts  of  this  state."  It  requires  con- 
struction to  narrow  the  meaning  of  the  words 
"any  of  the  courts"  so  as  to  include  only  this 
court  and  the  district  courts.  And  there  is 
no  reason  for  so  narrowing  the  definition  of 
the  words.  If  an  attorney  has  been  guilty  of 
conduct  requiring,  in  the  judgment  of  the 
court,  his  suspension  or  disbarment  from 
practice  in  this  and  the  district  courts,  the 
dlsqunllflcatlon  causing  tlie  suspension  or 
disbarment  likewise  and  to  the  same  de;ree 
affects  his  fitness  to  practice  in  the  probate 
or  other  inferior  courts,  where  often  some  of 
the  most  important  matters  ever  coming  be- 
fore courts  are  heard.  Nor  are  we  constrain- 
ed by  rules  of  statutory  construction  to  so 
narrow  the  meaning  of  the  words.  The  mere 
fact  that  practitioners  in  probate  courts  and 
courts  of  the  Justice  ot  the  peace  require  no 
order  of  admission  to  practice  is  of  no  con- 
trolling force  in  the  construction  of  the  words 
of  the  statute.  If,  after  an  attorney  has  been 
elected  into  a  special  dass  among  the  citi- 
zens, possessed  of  many  high  privileges  and 
prerogatives,  he  is  found  wanting  and  is  ex- 
pelled, either  temporarily  or  permanently, 
from  such  class,  it  is  not  only  competent,  but 
the  part  of  wisdom,  we  think,  tor  the  Legis- 
lature to  provide,  as  we  hold  it  has  done, 
that  he  shall  also  lose  the  right  possessed  by 
the  unlicensed  citizen,  viz.  to  practice  in  the 
inferior  courts. 

It  may  be  stated  in  passing  that  a  decision 
of  this  question  is  not  necessary  to  a  decision 
of  the  case  and  makes  no  difference  in  the 
result  reached;  but,  as  it  is  presented  and 
is  properly  to  be  decided,  we  have  considered 
the  same. 

8.  It  thus  appears  that  respondents  are 
guilty  of  contempt  of  tills  court,  and  it  re- 
mains to  fix  their  punishment.  In  approach- 
ing such  a  subject  the  court  does  so  with 
great  caution,  fully  realizing  the  arbitrary 
nature  of  the  irawer  exercised,  and  the  in- 
ability of  the  respondents  to  have  the  action 
reviewed,  thus  requiring  the  court,  in  com- 
mon justice,  to  take  care  lest  injustice  be 
dooe. 

In  the  first  place  it  is  to  be  observed  that 
both  respondents  disclaim  any  intent  to  vio- 
late the  order  of  suspension.  This  disclaimer 
Is  entitled  to  consideration  by  the  court,  and 


under  many  circumstances  might  so  mitigate 
the  offense  as  to  require  no  more  punishment 
than  a  reprimand.  They  both  allege  that  they 
took  counsel  as  to  their  rights  under  the  or- 
der and  were  advised  that  their  course  of 
conduct  was  proper.  This  fact  reflects  up- 
on the  degree  of  punishment  required,  but 
has  no  effect  in  relieving  respondents  of  the 
contempt  Itself.  State  v.  Richardson,  125  La. 
C44,  51  .South.  673.  On  the  other  hand,  there 
is  something  in  the  conduct  of  respondents 
which  smacks  cf  contumacy.  They  are  at- 
torneys of  great  learning  and  ability  and 
wide  experience,  and  are  among  the  leaders* 
of  the  bar  of  the  state.  It  is  difficult  for  the 
court  to  convict  them  of  Ignorance  of  the 
law  and  of  the  fact  that  holding  themselves 
out  as  attorneys  the  same  as  before  the  or- 
der was  a  direct  contempt  of  the  court  mak- 
ing the  order.  Evidence  of  complete  submis- 
sion to  the  letter  and  spirit  of  the  order  and 
a  willingness  to  pay  the  penalty  heretofore 
Imposed  seems  to  be  lacking.  It  therefore 
becomes  the  unpleasant  duty  of  the  court  to 
impose  punishment  of  a.  substantial  character. 
The  judgment  of  the  court  is  that  each  of 
the  resiwndcnts  pay  a  line  to  the  state  of 
New  Mexico  in  the  sum  of  $500,  and  that 
each  stands  committed  until  his  fine  is  paid. 

PARKER,  J.,  concurs. 

ROBERTS,  J.  (dissenting).  The  state,  on 
the  relation  of  Its  Attorney  General,  in- 
stituted separate  proceedings  against  each 
of  the  above-named  respondents  for  the  pur- 
pose of  punishing  them  for  contempt  of  court. 
As  the  charges  against  each  respondent  are 
predicated  upon  a  violation  of  the  same  order 
and  the  facts  are  somewhat  identical,  I  will 
treat  the  two  cases  in  one  opinion.  The  re- 
spondents were,  prior  to  the  23d  day  of  Sep- 
tember, 1916,  members  of  the  l>ar  of  this 
state,  regularly  admitted  to  the  practice  of 
the  law  In  this  court,  and  were  practicing 
their  profession  in  the  city  of  Albuquerque. 
They  were  partners  in  the  practice  of  the 
law.  Upon  the  date  above  mentioned,  by  or- 
der of  this  court,  they  were  suspended  "from 
practice  in  the  courts  of  this  state  for  the 
full  period  of  one  year."  Ttte  information 
filed  in  these  cases  charges  tluit  such  at- 
torneys have  violated  the  order  of  the  court, 
and  that  they  have  practiced  law  in  violation 
of  the  sam&  As  to  both  re^ondents  it  ia 
charged  tltat  after  the  order  of  suspension 
was  entered  they  continued  to  maintain  law 
ofilces  In  the  city  of  Albuquerque,  and  by 
signs  upon  the  doors  and  windows  thereof 
and  by  printed  letter  heads  held  themselves 
out  to  the  public  as  practicing  attorneys; 
further,  that  each  of  said  respondents  had, 
from  time  to  time,  advised  former  clients 
and  others  as  to  questions  of  law  relating  to 
various  matters  submitted  to  them.  As  to  the 
respondent  Marron  it  is  charged  that  in  the 
month  of  October,  1916,  he  did  unlawfully, 
willfully,   and   knowingly   violate  and   dis- 
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ob^  tbe  said  order  of  the  court,  and  did 
practice  law  in  this: 

"That  he  appeared  for,  advised,  and  repre- 
sented the  Gallup  State  Bank  in  the  matter  of 
foreclosure  proceedings  in  settlement  of  certain 
chattel  mortgage  which  said  bank  held  against 
the  Navajo  Live  iStock  &  Trading  Company,  and 
charged  and  collected  from  said  bank  an  attor- 
ney's fee  of  $250  for  such  services  rendered." 

In  paragraph  4  It  is  charged  that  said 
Marron,  on  or  about  the  19th  day  of  October, 
1916.  in  said  county  of  Bernalillo,  unlawfully, 
willfully,  and  knowingly  violated  and  dis- 
obeyed the  said  order  and  Judgment,  and  did 
practice  law,  in  that  he  prepared,  or  caused 
to  be  prepared,  in  his  office  In  the  city  of 
Albuquerque,  a  complaint  and  affidavit  for 
attachment  and  bond  in  attachment,  which 
■was  thereafter  filed  in  the  district  court  of 
Bernalillo  County  in  an  action  entitled,  "State 
National  Bank  v.  F.  J.  Dye";  that  the  name 
of  attorney  for  plaintiff  appearing  upon  tbe 
flies  of  the  record  in  said  cause  was  William 
A.  Keleher,  but  that  in  truth  and  in  fact  the 
said  Owen  N.  Marron  was  attorney  for  plain- 
tiff in  said  cause. 

The  tenth  paragraph  charges  that  said 
Marron,  in  the  months  of  October,  November, 
and  December,  1916,  In  the  city  of  Albuquer- 
que, in  the  county  of  Bernalillo,  state  of 
New  Mexico,  unlawfully,  willfully,  and  know- 
ingly violated  and  disobeyed  said  order  and 
Judgment,  and  did  practice  law  in  this,  that 
he  represented  <Hie  Boy  McDonald,  as  ad- 
ministrator of  the  estate  of  A.  J.  Hawley, 
deceased,  in  the  probate  court  of  Bernalillo 
county,  N.  M.,  with  referaice  to  the  prepara- 
tion of  papers,  pleadings,  and  orders  rela- 
tive to  said  estate. 

Paragraphs  6,  6,  7,  8,  and  9  of  the  infor- 
mation were,  upon  leave  of  the  court,  dis- 
missed by  the  Attorney  General ;  hence  need 
not  be  referred  to  here. 

By  the  fourth  paragraph  of  the  informa- 
tion against  Wood,  it  is  charged  that  said' 
Wood,  on  the  7th  day  of  December,  1916, 
in  tbe  county  of  Bernalillo,  violated  said 
order.  In  that  he  tlien  and  there  drew  a  cer- 
tain mortgage  contract  for  one  W.  B.  CSiris- 
man,  and  advised  the  said  CHirisman  upon 
questions  of  a  legal  nature,  and  did  then  and 
there  charge  a  fee  of  $10  for  such  service 
rendered. 

By  the  fifth  paragraph  it  is  charged  that 
said  Wood,  on  the  18tb  day  of  October,  1916, 
In  the  town  of  Bluewater,  county  of  Valencia, 
violated  said  order,  in  that  he  then  and  there 
appeared  for,  advised  and  represented,  cer- 
tain inhabitants  of  the  Bluewater  Irrigation 
District,  at  a  hearing  before  the  state  engi- 
neer of  the  state  of  New  Mexico,  and  at  such 
bearing  did  examine  and  cross-examine  va- 
rious witnesses,  and  did  interpose  objections 
to  the  evidence  introduced,  etc. 

By  the  sixth  paragraph  it  is  charged  that 
said  Wood,  on  the  30th  day  of  Septem^ber, 
1916,  in  the  county  of  Bernalillo,  violated 
said  order,  in  that  he  examined  a  certain  ab- 
atract  of  title  for  the  State  National  Bank 


and  rendered  a  legal  opinion  thereon,  and 
charged  said  State  Bank  a  fee  for  such 
services,  and  then  and  there  advised  said 
bank  and  Its  officers  upon  questions  of  a  legal 
nature,  and  that  upon  other  occasions  said 
Wood  rendered  legal  services  for  said  bank. 

By  the  seventh  paragraph  It  is  charged 
that  on  the  24th  day  of  January,  1914,  in  the 
county  of  Bernalillo,  said  Wood  examined  a 
certain  abstract  of  title  for  the  State  Na- 
tional Bank  and  rendered  a  legal  opinion 
thereon  in  the  matter  of  title  in  which  O. 
Kelly  Knight  and  another  were  interested. 

To    these    Informations    respondents    an-  i 
swered  the  accusations  generally,  as  follows: 

"Answering  generally  the  said  information  and 
each  and  several  of  the  charges  therein  contain- 
ed, this  defendant  respectfully  shows  to  the  court 
that  it  is  and  was  at  all  times  his  understanding 
and  honest  belief  that  tbe  order  of  suspension 
made  by  the  court  herein  in  accordance  with  its 
terms  and  with  the  provisions  of  the  statute  then 
in  effect  only  revoked  the  license  that  had  previ- 
ously been  issued  to  him  to  practice  in  the  courts 
of  the  state  of  New  Mexico  during  the  period  of 
such  suspension,  and  that  the  said  order  did  not 
deprive  him  of  any  of  the  rights  or  privileges 
possessed  or  enjoyed  generally  by  citizens  of  the 
state  of  New  Mexico,  and  only  suspended  such 
additional  privileges  not  enjoyed  by  citizens  gen- 
erally as  were  conferred  upon  him  by  the  order 
admitting  him  to  practice  as  an  attorney  and 
counselor  at  law ;  that  it  was  the  understanding 
and  the  honest  belief  of  this  defendant  that  the 
effect  of  tbe  order  of  suspension  was  to  forbid 
him  during  the  period  prescribed  from  appearing 
or  representing  clients  or  conducting  any  pro- 
ceedings for  clients  in  any  of  the  district  courts 
or  in  tbe  Supreme  Court  of  the  state,  but  that  it 
left  this  defendant  free  to  draw  contracts,  con- 
veyances, make  collections,  and  advise  in  mat- 
ters not  connected  with  the  conduct  of  suits  In 
the  said  courts,  to  act  as  director,  manager,  or 
agent  of  corporations,  etc.,  to  the  same  extent 
that  persons  not  admitted  to  practice  law  could 
and  might  lawfully  do:  that  the  languafre  used 
in  one  part  of  the  opinion  and  order  suspending 
this  defendant  expressly  referring  to  the  dis- 
trict courts  and  the  Supreme  Court  as  the  ones' 
from  which  he  was  suspended  from  practicing, 
taken  in  connection  with  the  express  provisions 
of  the  statute  forbidding  persons  not  admitted  to 
practice  law  from  practicing  in  any  court  except 
the  probate  court  and  justice's  courts  of  this 
state,  and  the  further  provision  that  the  effect 
of  the  order  of  8USi>ension  was  to  forbid  this  de- 
fendant from  appearing  in  the  courts  were  plain 
and  definite,  and  was  the  measure  of  the  effect 
of  the  order  of  suspension ;  that  this  defendant 
consulted  with  his  counsel  Mr.  A.  B.  Renehan, 
a  counselor  of  this  court,  as  to  his  rights  and 
duties  under  said  order,  and  was  advised  by  said 
counsel,  who  had  full  knowledge  of  all  the  facts, 
that  tbe  measure,  effect,  and  construction  of  the 
order  was  as  above  stated:  that  it  still  left  this 
defendant  an  attorney  at  law,  but  merely  sns- 
pended  his  right  to  appear  for  or  represent  cli- 
ents, either  directly  or  indirectly,  in  proceedings 
in  the  district  courts  or  the  Supreme  Court  of 
the  state,  and  had  no  farther  effect,  and  left  him 
meantime  free  to  do  anything  which  a  person 
not  admitted  to  the  bar  might  lawfully  do ;  that 
under  the  facts  and  circumstances  of  this  case, 
and  as  the  law  stood  at  the  time  of  such  sus- 
pension, this  defendant  was  not  required  to 
change  the  signs  or  lettering  on  his  offices  or 
make  any  change  in  his  office  stationery.  That 
this  defendant  annexes  hereto  and  returns  as  a 
part  of  this  answer  the  affidavit  of  Mr.  Rene- 
han as  to  the  advice  so  given.  And  this  defend- 
ant further  shows  that  whatever  was  done  as 
hereinafter  admitted,  set  forth,  and  alleged  was. 
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done  b;  tbis  defendant  openly  and  in  good  faith, 
and  in  tlie  full  and  lionest  belief  tbat  in  so  do- 
ing be  was  not  violating  or  disobeying  the  order 
of  suspension,  and  without  any  purpose  or  in- 
tent upon  his  part  to  disobey  or  violate  the  judg- 
ment or  order  of  this  court  suspending  him." 

As  to  the  charge'  contained  In  both  Infor- 
mations, as  to  the  keeping  open  of  law  of- 
flces,  displaying  signs  and  using  printed  let- 
ter heads,  and  carrying  their  names  In  tele- 
phone directories,  both  respondents  answered 
In  substantially  the  same  language,  which 
was  as  following  (quoting  from  the  answer 
filed  by  Marron): 

"Answering  paragraph  2  of  the  said  informa- 
tion this  defendnnt  denies  that  since  the  23d  dny 
of  September,  1916,  .he  did,  knowingly  or  other- 
wise, violate  and  disobey  the  said  order  and 
Judgment  of  this  court,  and  denies  that,  except 
as  hereinafter  stated,  he  has  kept  open  a  law  of- 
fice or  habitually  advised  with  clients,  or  habit- 
ually rendered  legal  service  since  said  date,'  or 
that  the  words  'law  office'  has  been  displayed  on 
the  windows  or  entrance  to  the  said  offices  at  all 
times  since  said  date,  or  that  envelopes  printed 
with  the  return  card  bearing  the  words  "Marron 
ft  Wood,  Attorneys  and  Connselora.*  were  at  any 
time  used,  or  authorized  to  be  used,  by  this  de- 
fendant, or  that  this  defendant  caused  to  be  in- 
serted in  the  telephone  directory  or  the  city  di- 
rectory of  the  city  of  Albuquerque,  the  name 
'Marron  &  Wood,  Attys.'  or  'Marron  ft  Wood, 
Attorneys.' 

"And,  further  answering  the  matters  and 
things  stated  in  paragraph  2  of  said  information, 
this  defendant  respectfully  states  to  the  court 
that  the  facts  concerning  said  matters  are  as 
follows,  and  not  otherwise: 

"That  at  and  for  many  years  prior  to  the  time 
of  such  suspension,  the  firm  of  Marron  ft  Wood, 
composed  of  this  defendant  and  Francis  E). 
Wood,  iiad  and  maintained  in  the  State  Na-- 
tional  Bank  Building  in  the  city  of  Albuquerque, 
N.  M.,  an  office  for  the  practice  of  law,  and  also 
for  the  transaction  of  various  other  business  in- 
terests which  tbis  defendant,  both  personally  and 
as  a  partner  with  the  said  Francis  E.  Wood,  was 
engaged  in  conducting.  That  the  windows  In 
saM  offices  and  a  signboard  at  the  entrance  to 
said  offices  contained  the  words  'Law  Offices,' 
and  in  the  said  offices  were  kept  a  law  library, 
.typewriters,  desks,  furniture,  etc. 

'^hat  this  defendant  is,  and  during  all  the 
times  herein  mentioned  was,  an  officer  and  di- 
rector In  several  corporations  doing  business  at 
AJbuquerque  and  elsewhere,  and  is  and  has  been 
interested  in  a  number  of  husiness  enterprises 
and  undertakings  in  and  about  Albuquerque  and 
in  other  parts  of  the  state,  some  of  which  are 
bis  personal  matters  and  others  are  enterprises 
and  affairs  of  Marron  ft  Wood,  in  which  he  is 
a  partner,  making  it  necessary  that  he  and  his 
said  firm  have  and  maintain  an  office  for  the 
transaction  of  such  businesses  and  enterprises 
and  to  care  for  said  business  and  interests,  and 
that  for  such  purposes  it  has  been  necessary  to 
maintain  and  keep  a  stenographer  and  typewrit- 
ers, desk,  stationery,  and  such  other  similar  fur- 
niture and  fixtures,  and  that  for  such  purposes 
he  had  found  It  necessary  to  and  has,  at  all 
times  during  said  period  and  during  business 
hours  as  his  health  would  permit,  kept  the  said 
office  open  and  accessible  to  the  public  and  those 
with  whom  he  was  doing  business. 

"That  prior  to  the  2.'id  day  of  September,  1916. 
be  hod  provided  a  quantity  of  letter  heads  which 
contained  ingraved  at  the  head  'Marron  &  Wood, 
Attorneys  and  Counselors,  State  National  Bank 
Building,  Albuquerque,  New  Mexico,  Owen  N. 
.Marron,  Francis  E.  Wood,'  and  he  continued  to 
use  the  said  letter  heads  as  thus  ingraved  in  the 
transaction  of  his  various  matters  of  business 
.down  to  the  10th  day  of  March,  1917.     That 


upon  said  10th  day  of  March.  1917,  when  th« 
act  amending  sections  335.  340,  351,  35%  be- 
came the  law  of  the  state  of  New  Mexico  [Iiaws 
1917,  c.  48J,  he  directed  and  caused  the  words 
stating  or  indicating  tbat  tlie  said  offices  were 
law  oSices  to  be  removed  from  the  windows  upon 
said  oSices  and  from  the  entrance  thereto,  and 
no  such  words  have  been  used  or  appeared  there- 
on since,  and  he  immediately  discontinued,  and 
ever  since  has  discontinued,  to  use  the  said  of- 
fice stationery,  and  has  not  used  any  such  sta- 
tionery since  the  said  10th  day  of  ftfarch,  1017. 

"And  this  defendant  further  shows  that  he  has 
at  all  times  had  a  telephone  in  his  office,  and 
for  a  number  of  years  the  name  of  Marron  ft 
Wood  has  appeared  therein  in  manner  and  form 
as  stated  in  the  information.  Tliat  this  defend- 
ant gave  no  thought  or  attention  to  the  manner 
in  which  the  name  appeared  therein,  or  that  tlie 
word  "Attys.'  was  after  the  same.  That  the  said 
telephone  company  issues  a  new  directory  peri- 
odically without  consulting  its  patrons,  and  Is- 
sued a  new  tek'phone  directory  in  January,  1017. 
with  a  list  of  its  patrons,  and  without  susses- 
tion  or  direction  of  this  defendant  continued  and 
placed  therein  the  name  as  it  appears  in  said 
information,  and  that  this  defendant  gave  no 
order  or  direction  concerning  the  same,  and  gave 
no  thought  whatever  to  the  said  directory,  and 
first  became  aware  of  the  fact  that  it  bad  been 
renewed  and  so.  appeared  in  the  directory  when 
his  attention  was  called  thereto  in  the  charges 
filed  therein. 

"That  in  like  manner  a  list  or  directory  of 
the  inhabitants  of  the  city  of  Albuquerque  baa 
been  annually  compiled  and  issued  by  certain 
publishers,  and,  the  designation  charged  in  the 
complaint  as  appearing  in  Worley's  Albuquerque 
City  Directory  has  appeared  therein  for  several 
years  and  was  repeated  by  the  publishers  thereof 
in  the  January,  1917,  edition  of  said  directory 
without  any  order,  suggestion,  or  the  knowledge 
of  this  defendant,  and  he  had  not  in  any  man- 
ner thought  of  the  style  in  which  the  name  was 
inserted  in  said  directory  until  his  attention  was 
called  thereto  by  the  filing  of  the  charges  herein. 

"This  defendant  in  connection  with  his  other 
business  interests  has  advised  with  persons  who 
came  to  him  and  sought  advice  upon  questions 
unconnected  with  any  suit  or  legal  proceeding, 
in  the  full  understanding  and  belief  that  he  had 
a  lawful  and  constitutional  right  so  to  do,  and 
that  he  was  not  prohibited  or  forbidden  by  said 
judgment  of  suspension  from  giving  such  advice 
or  discussing  questions  of  law  and  giving  bis 
opinion  thereon  to  his  fellow  directors  in  the 
corpora  tions  in  which  he  has  been  and  is  inter- 
ested, or  to  others  seeking  such  advice,  but  this 
defendant  denies  that  he  has  at  any  time,  either 
directly  or  indirectly,  appeared  or  practiced  in 
either  the  district  courts  or  the  Supreme  Court 
of  the  state  of  New  Mexico,  or  directly  or  in- 
directly taken  any  steps  in  any  proceedings 
pending  or  contemplated  therein  or  in  any  of 
said  courts." 

"Kxcept  as  above  expressly  stated  and  ad- 
mitted, this  defendant  denies  each  and'every  al- 
legation in  paragraph  numbered  2  in  said  peti- 
tion." 

Respondent  Marron,  answering  as  to  the 
charges  relative  to  the  services  performed 
for  the  Gallup  State  Bank,  alleged  that  be 
was  the  president  of  the  said  bank,  and  that 
prior  to  the  month  of  December,  said  bank 
held  a  chattel  mortgage  upon  the  property  of 
the  Navajo  Live  Stock  &  Trading  Company 
as  collateral  to  some  other  notes  and  indebt- 
edness held  and  owned  by  the  said  bank, 
which  indebtedness  was  for  a  large  sum  and 
It  was  a  very  Important  matter  to  the  bonk 
that  said  collateral  security  and  mortgage  be 
carefully  handled  and  enforced  for  Its  pro- 
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tecUon;  tbat  the  Navajo  live  Stock  &  Trad- 
ing Cmnpany  became  Involved  in  financial 
dlfflcnlUea  and  was  of  doubtful  solvency,  and 
the  bank's  Interests  therein  became  Jec^ 
anUzed,  and  the  respondent,  learning  of  such 
condltloa,  went  to  Gallup  and  took  charge 
of  and  looked  after  the  interests  of  the  bank 
in  that  connection  In  his  capacity  as  an  of- 
ficer and  aa  president  of  the  said  bank ;  that 
defendant,  together  with  other  officers  of  the 
bank,  procured  the  services  of  one  Denny, 
an  attorney  at  law  of  Gallup,  to  assist  there- 
in and  proceeded  to  enforce  the  said  mort- 
gage out  of  court  by  taking  x>osse88loQ  of  the 
property  covered  thereby,  and  prepared  to 
sell  the  same  under  the  power  contained  In 
the  mortgage ;  that  through  the  efforts  of  the 
respondent  and  with  the  assistance  of  the 
said  attorney  the  amount  due  to  the  bank 
was  collected  and  paid  in  full  without  re- 
sorting to  any  proceedings  in  court;  that  he 
had  no  regular  salary  as  president  of  the 
bank,  but  it  was  understood  that  for  any  ex- 
traordinary services  rendered  by  him  as  such 
president  he  would  be  compensated,  and  that 
respondent  had  been  nearly  a  week  at  GaUup 
attending  to  such  matters  and  was  paid  by 
the  state  bank  for  his  services  in  the  sum  of 
$2S0. 

Answering  the  fourth  paragraph,  respond- 
ent said: 

"That  on  or  about  the  19th  day  of  October, 
1916.  the  officers  and  directors  of  the  State  Na- 
tional Bank  of  Albuquerque,  In  which  this  de- 
fendant is  one  of  the  directors,  instructed  this 
defendant  to  take  measures  to  enforce  the  note 
held  by  the  bank  against  one  F.  J.  Dye  and  to 
have  proceedings  instituted  to  procure  a  writ  of 
attachment  against  Dye  in  enforcing  the  note 
and  to  procure  an  attorney  to  institute  and  con- 
dact  said  proceedings  on  behalf  of  the  bank. 
That  this  OMendant  turned  the  note  over  to  his 
stenographer,  instructed  her  to  procure  the  serv- 
ices of  either  Mr.  George  S.  Klock  or  Mr.  Wm. 
A.  Keleher  to  act  for  the  bank.  That  his  ste- 
nographer afterwards  reported  that  Mr.  Klock 
was  out  of  town  and  Mr.  Keleher  engaged  in 
court,  and  haste  being  necessary  to  protect  the 
interests  of  the  bank,  this  defendant  directed  his 
stenographer  to  copy  a  form  used  in  an  attach- 
ment suit,  deliver  it  to  Mr.  Keleher,  and  assist 
bim  in  getting  up  the  papers  for  the  attachment. 
Tbat  this  defendant's  stenographer  did  so  as- 
sist Mr.  Keleher  in  the  getting  out  and  prepara- 
tion of  the  papers,  which  were  thereupon  turned 
over  to  and  filed  by  Mr.  Keleher,  who  had,  and 
has  since  had,  entire  charge,  direction,  and  con- 
trol of  said  suit,  and  this  defendant  never  was, 
directly  or  indirectly,  attorney  for  the  plaintiff 
in  that  cause,  and  the  said  Keleher  was  not 
appearing  for  or  instead  of  this  defendant,  but 
was  appearing  for  and  as  the  attorney  for  the 
State  National  Bank,  under  the  instructions 
ttoat  the  bank  communicated  as  aforesaid,  and 
not  otherwise,  and  Uiat  neither  in  the  cause 
mentioned  nor  in  any  other  cause  has  the  said 
Wm.  A.  Keleher  appeared  for  or  in  lieu  of  or  as 
the  dummy  or  representative  of  this  defendant  in 
any  manner  whatsoever. 

That  some  matters  which  were  in  charge  of 
this  defendant's  firm  at  the  time  of  the  entry  of 
the  order  of  suspension  were  turned  over  to  Mr. 
Keleher  at  the  direction  and  with  the  consent 
of  the  clients,  and  in  turning  them  over  this 
defendant  gave  to  the  said  Keleher  full  infor- 
mation as  to  the  proceedings  that  bad  been  had 
in  the  causes,  the  theory  and  purpose  upon  which 
the  same  liad  been  conducted,  and  their  ideas 


as  to  the  best  methods  of  continuing  said 
causes,  to  the  end  that  their  client's  rights 
should  be  jeopardized  as  little  as  possible  by  the 
change,  but  this  defendant  has  never  had  any 
interest  in  or  participated,  directly  or  indirect- 
ly, in  the  fees  for  the  further  conduct  of  the  said 
cases,  nor  has  his  connection  therewith  been 
other  than  as  above  stated,  nor  has  he  nor  said 
firm  received  or  charged  any  fee  therein  since  the 
order  of  suspension.' 

The  answer  to  paragraph  10  was  as  fol- 
lows: 

"Answering  the  paragraph  numbered  10  of  the 
information,  this  defendant  states  that  during 
the  year  1915  and  prior  to  September,  1916,  he 
had'  represented  the  estate  of  A.  J.  Hawley  and 
Roy  McDonald  as  administrator  of  the  said  es- 
tate, and  had  performed  such  services  in  con- 
nection with  the  said  estate  and  the  management 
and  conduct  thereof  which  said  services  perform- 
ed prior  to  Sentember,  1916.  were  of  the  value 
of  more  than  $35.  That  subsequent  to  Septem- 
ber, 1916,  at  the  request  of  the  said  Roy  Mc- 
Donald, and  to  save  expense,  be  assisted  in  the 
preparation  of  his  final  account  as  administra- 
tor and  in  drawing  certain  orders  in  the  probate 
court  to  close  the  account :  that  the  estate  was 
a  small  one,  heavily  indebted,  and  tbat  this  de- 
fendant made  no  claim  for  any  compensation  for 
the  services  performed  after  Soptember,  1916. 
That  the  said  services  were  rendered  fcir  McDon- 
ald in  the  full  and  honest  belief  of  this  defendant 
that  under  the  provisions  ♦  •  •  of  the  Com- 
piled Laws  be  was  not  barred  or  forbidden  b.v 
the  order  of  suspension  from  appearing  or  rep- 
resenting persons  in  the  probate  court." 

Respondent  Wood  answered  the  fourth, 
fifth  and  sirth  paragraphs  of  the  charge 
against  him  as  follows: 

"(4)  Answering  specifications  numbered  4  of 
said  information,  this  defendant  admits  that 
in  the  early  part  of  December,  1916,  the  particu- 
lar date  he  does  not  recollect,  at  the  instance 
of  W.  H.  Chrisman  and  other  directors  of  a 
corporation  known  as  the  Staplin  Mercantile 
Company  he  drew  a  contract  or  agreement  in  the 
nature  of  a  mortgage  between  Chrisman  and  the 
said  company,  advising  them  that  the  mortgage 
and  contract  as  thus  drawn  would  safeguard  the 
interests  of  both  and  carry  out  the  purpose  they 
had  in  mind,  and  charged  and  received  a  fee 
of  $10  for  drawing  the  papers,  which  said  con- 
tract or  mortgage  had  nothing  to  do,  directly 
or  indirectly,  with  any  suit  or  legal  proceedings 
pending  or  contemplated ;  but  this  defendant 
denies  tbat  in  so  doing  he  did  willfully  or  know- 
ingly violate  or  disobey  the  order  or  Judgment 
of  the  court  and  this  defendant  shows  to  the 
court  that  he  drew  said  papers  and  charged  the 
said  sum  for  drawing  the  same  in  the  honest 
and  sincere  belief  that  he  had  a  lawful  right  to 
do  so  and  that  said  act  was  not  forbidden  by  or 
in  violation  of  the  judgment  of  suspension  afore- 
said. 

"(5)  Answering  paragraph  5  of  the  said  infor- 
mation, this  defendant  admits  that  on  or  about 
the  ISth  day  of  October,  1916,  at  the  town  of 
Bluewater,  Valencia  county,  N.  M..  he  appear- 
ed for  and  represented  certain  inhabitants  of  the 
Bluewater  irrigation  district  at  a  hearing  before 
the  state  engineer  of  the  state  of  New  Mexico, 
and  examined  and  cross-examined  various  wit- 
nesses and  made  objections  to  evidence  offered, 
etc.,  before  Mr.  Fitspatrick,  an  agent  or  repre- 
sentative of  the  state  engineer,  in  proceedings 
before  the  engineer  seeking  to  procure  and  retain 
certain  water  rights  of  the  said  inhnhitants  an 
Hgainst  the  claims  of  other  parties  thereto  be- 
fore the  state  engineer,  and  be  expects  the  par- 
ties in  whose  behalf  he  acted  to  pay  him  for  such 
s^crvices,  and  this  defendant  cTenies  tbat  such 
conduct  was  unlawful,  or  that  in  so  doing  he  will- 
fully or  knowingly  violated  -or  disobc'/od  the 
judgment  of   this  court  suspending   bim'   from 
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practice,  bnt,  on  tbe  contraiTt  alleges  that  he  m 
represented  the  parties  before  tbe  state  engineer 
and  his  representative,  openly  and  in  good  faith 
and  in  the  honest  belief  that  he  had  a  riprbt  to 
do  so,  and  that  said  conduct  was  not  forbidden 
by  or  in  violation  of  the  order  of  suspension. 

"(6)  Answering  paragraph  numbered  6  of 
said  cause,  this  defendant  admits  that  some  time 
in  the  fall  of  1916,  and  subsequent  to  the  order 
of  suspension  at  the  request  of  some  one  con- 
nected with  tbe  State  National  Bank,  be  exam- 
ined an  alwtract  of  title  to  certain  real  prop- 
erty and  tbe  records  of  Bernalillo  county  with 
reference  to  said  title,  and  reported  on  condi- 
tions of  the  title  as  so  found,  but  denies  that  he 
charged  or  received  any  fee  therefor. 

"This  defendant  further  admits  that  upon 
three  of  four  separate  occasions  since  that  time 
he  has  answered  questions  of  a  legal  nature  for 
different  officers  of  said  bank  relating  to  the  af- 
fairs of  said  bank,  in  which  this  defendant  is  in- 
terested as  a  stockholder,  but  denies  that  he 
has  charged  or  been  paid  fee  therefor." 

To  each  of  said  answers  a  demurrer  was 
filed  by  tbe  state  upon  tbe  ground  that  the 
matter  set  forth  in  each  paragraph  thereof 
did  not  constitute  a  sufficient  defen.se  to  the 
charges  in  the  information.  The  court,  with- 
out an  opinion,  entered  an  order  sustaining 
the  demurrer  of  the  state,  and  the  respond- 
ents, each  stating  that  they  had  no  further 
defense  to  tbe  charge,  reiterated  tbelr  prior 
statement  as  to  the  unintentional  violation 
of  tbe  orders  of  tbe  court,  and  submitted 
themselves  to  the  court  for  its  Judgment  in 
the  premises. 

Upon  a. further  investigation  as  to  the  law, 
I  Iiave  become  convinced  that  we  committed 
an  error  in  sustaining  the  demurrer  to  tbe 
answers  Sled  by  the  respondents,  ezc^t  pos- 
sibly as  to  that  paragraph  of  tbe  answer 
which  admitted  tbe  keeping  open  of  a  law 
office  In  the  city  of  Albuquerque,  with  tbe 
names  of  the  respondents  on  tbe  windows 
and  doors  thereof,  coupled  with  the  words 
"Law  Office,"  and  the  use  by  tbe  respondents 
of  letter  beads  and  stationery  bearing  their 
names  and  tbe  Information  that  they  were 
attorneys  at  law. 

As  to  tbe  other  charges  I  will  proceed  to 
state  my  reasons  for  tbe  view  which  I  enter- 
tain that  the  demurrer  should  have  been 
overruled. 

By  chapter  63,  Laws  1909,  tbe  Legislature 
of  the  state  passed  an  act  to  provide  qual- 
ifications for  admission  to  the  liar,  created 
a  territorial  board  of  bar  examiners,  and 
established  the  procedure  for  tbe  disbarment 
of  attorneys.  By  section  26  of  said  act  (sec- 
tion 352,  Code  1015),  it  was  provided: 

"No  person  can  practice  in  any  of  the  courts 
of  this  state  except  probate  courts  and  courts 
of  justices  of  the  peace,  nor  can  any  person  com- 
mence, conduct  or  defend  any  action  or  proceed- 
ing in  any  of  said  courts  unless  he  shall  first 
have  obtained  a  temporary  license  as  herein  pro- 
vided, or  shall  have  been  granted  a  certificate 
of  admission  to  tbe  bar  under  the  provisions 
of  this  chapter,  and  any  person  violating  the 
provisions  of  this  section  is  guilty  of  contempt 
of  court." 

By  this  section  it  will  be  seen  that  it  was 
not  tbe  intention  of  the  Legislature  to  pre- 
scribe any  qualifications  or  require  a  person 
to  be  a  member  of  the  bar  in  order  to  prac- 


tice before  the  probate  courts  or  in  the 
courts  of  the  Justices  of  tbe  peace.  This 
chapter  provided  a  procedure  for  disbar- 
ment  or  suspension  of  attorneys,  and  under- 
took to  state  the  grounds  Justlfj'lng  tbe  dis- 
barment. By  section  48  of  such  chapter  (sec- 
tion 374,  Code  1015)  it  was  provided : 

"Kverr  judgment  or  order  of  disiwrment  or 
su.spensinn  made  in  pursuance  of  tiw  chapter 
by  the  Supreme  Court  of  this  state,  shall  oper- 
ate while  it  continues  in  force  to  (leny  the  par- 
ty against  whom  the  same  is  rendemi  the  riirht 
to  appear  in  any  of  the  courts  of  this  state; 
but  nn  attorney  at  law,  who  by  such  order  or 
judgment  of  the  Supreme  Court  has  been  dis- 
barred from  practice  or  suspended  for  a  longer 
period  than  two  years  for  any  offense  not  in- 
dictable, on  application  to  the  Supreme  Court 
may  be  reinstated  as  such  attorney  in  the  dis- 
cretion of  the  court  at  any  time  after  two 
years  from  the  date  of  such  judgment." 

The  order  of  tbe  court  in  tbe  original  pro- 
ceeding for  tbe  disbarment  of  tbe  respond- 
ents was  as  follows: 

"It  is  further  considered  and  adjudged  by  the 
court  that  the  said  resnondents,  Owen  N.  Mar- 
ron  an<l  Francis  R.  Wood,  and  each  of  thpm, 
as  to  the  seventh  and  eighth  specifications  of  the 
complaint,  be  and  they  hereby  are  suspencled 
from  practice  in  the  courts  of  this  state  for 
the  full  period  of  one  year." 

In  the  argument  on  the  demurrers  It  was 
contended  by  tbe  Attorney  General  that  the 
above  order  not  only  deprived  the  respond- 
ents of  tbe  right  to  appear  and  practice  In 
tbe  Supreme  Court  and  the  district  courts  of 
tbe  state,  but  that  it  likewise  deprived  them 
of  their  right  to  appear  in  the  probate  courts 
and  tbe  courts  of  the  justices  of  tbe  peace  or 
before  administrative  boards  or  officers,  or 
to  examine  and  pass  upon  abstracts  of  title 
and  to  draw  contracts,  etc.  From  a  readlos 
of  tbe  statutes,  above  quoted,  it  Is  apparent 
to  me  that  the  last  section,  which  provides 
that  every  judgment  or  order  for  dlsltarment 
or  suspension  shall  operate  while  It  continues 
in  force  to  deny  tbe  party  against  whom  the 
same  Is  rendered  tbe  right  to  appear  in  any 
of  tbe  courts  of  this  territory,  refers  to  tbe 
courts  named  by  the  Legislature  in  tbe  prior 
section,  viz.  tbe  Supreme  Court  and  tbe  dis- 
trict courts.  I  think  that  under  the  well-rec- 
ognlzed  rules  of  statutory  construction  the 
latter  section  cannot  be  given  any  broader  in- 
terpretation. In  justification  for  my  inter- 
pretation of  this  section,  I  quote  as  follows 
from  Sutherland  on  Statutory  Construction, 
i  344: 

"Therefore,  it  is  an  elementary  rule  of  con- 
struction that  all  the  parts  of  an  act  relating 
to  the  same  subject  should  be  cousidered  to- 
gether, and  not  each  by  itself.  By  such  a  read- 
ing and  consideration  of  a  statute  its  object  or 
genera]  intent  is  sought  for,  and  the  consistent 
auxiliary  effect  of  each  individual  part.  Flex- 
ible language  which  may  be  used  in  a  restricted 
or  extensive  sense  will  be  construed  to  make  it 
consistent  with  the  purpose  of  the  act  and  the 
intended  modes  of  its  operation  as  indicated  by 
such  general  intent,  survey,  and  comparison. 
'Kx  antecedentibus  et  consequeutibus  fit  optima 
interpretatio.*  The  order  in  which  provisions 
occur  in  a  statute  is  immaterial  where  the 
meaning  is  plain  and  there  is  not  a  total  con- 
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flict.    A  later  clause  or  provision  may  qualify 
an  earlier  one,  and  the  converse  is  equally  true. ' 

Also  from  the  case  of  Hell  ▼.  Deshler,  71 
Pac.  299: 

"  'Ex  antecedentibns  et  consequentibns  fit  op- 
tima intcrpretatio'  is  one  of  the  most  important 
canons  of  constniction.  E>ery  part  of  a  stat- 
ute should  be  brousht  into  action  in  order  to 
collpct  from  the  whole  one  uniform  and  con- 
sistent sense,  if  thnt  may  be  done;  or,  in  other 
worrls,  the  construction  must  he  made  upon  the 
entire  statute,  and  not  merely  upon  disjointed 
parte  of  it:  Broom's  Tyeftal  Maxims.  613.  'It 
is  the  most  natural  and  genuine  exposition  of  a 
statute."  says  Lord  Coke,  'to  construe  one  part 
of  the  statute  by  another  part  of  the  same  stat- 
ute, for  that  best  expre-iseth  the  meaning  of  the 
maker.*    Co.  lAtt.  381a." 

Certainly,  .when  the  Legislature  provided 
only  for  admission  to  practice  In  the  Su- 
preme and  district  courts  and  authorized  per- 
sons not  admitted  to  the  bar  to  practice  to 
the  Inferior  courts,  and  later  stated  that  an 
order  of  disbarment  shonid  have  the  effect 
to  deprive  the  offending  attorney  of  his  right 
to  practice  in  all  the  courts  of  the  state,  It 
was  referring  to  the  Supreme  and  district 
oonrta 

This  being  true,  we  must  next  consider  the 
order  of  the  court  suspending  the  respond- 
ents, and  ascertain  whether  it  was  the  toten- 
tlon  of  the  court  to  making  the  order  to  go 
beyond  the  statute  and  to  deprive  the  re- 
spondents of  the  right  which  they  would  have 
enjoyed  had  they  never  been  admitted  as 
members  of  the  bar.  In  other  words,  we 
must  determtoe  whether  or  not  it  was  the 
tatentlon  of  the  court,  by  entering  the  order 
In  question,  to  deprive  the  respondents  of  a 
right  which  might  properly  be  exercised  by 
any  citizen  of  the  state,  however  immoral, 
corrupt  or  tocompetent  he  might  be.  It  Is 
true,  the  order  says  that  respondents  are 
suspended  from  practicing  in  the  courts  of 
the  state  for  the  period  of  one  year,  but  to 
view  of  the  statute  which,  as  I  have  stated, 
Is  subject  to  the  construction  that  It  means 
only  the  Supreme  and  district  courts,  X  be- 
lieve the  order  of  the  court,  construed  to 
C(»mectlon  therewith,  can  reasonably  only  be 
Interpreted  as  having  the  same  effect,  viz. 
the  suspension  of  the  respondents  from  the 
right  to  practice  to  the  Supreme  and  district 
courts;  that  this  Is  the  proper  construction 
of  the  order  Is  demonstrated  by  a  reference 
to  the  opinion  of  the  court  to  the  former  case. 
There  the  court  said: 

"We  find  that  the  respondents  and  each  ot 
them  should  be  suspended  from  further  practice 
as  attorneys  at  law,  in  this  and  the  district 
courts  of  the  state  of  New  Mexico,  for  a  period 
of  one  year  from  the  date  of  this  opinion." 

It  is  true  the  court  said,  to  dealing  with 
another  charge  against  Mr.  Wood: 

"That  said  Francis  E.  Wood  be  and  he  is  here- 
by suspended  from  further  practice  in  the  courts 
of  New  Mexico  as  an  attorney  at  law  for  and 
during  the  period  of  one  year  from  the  date  here- 
of." 

But,  construing  this  language  with  the 
later  expression  by  the  court  as  to  the  effect 
of  Its  order,  it  seems  to  me  that  we  should 
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hold  that  respondents  were  only  suspended 
from  practice  to  the  Supreme  and  district 
courts  of  the  state,  and  tbat  as  to  the  to- 
ferior  courts  these  respondents  ha'd  the  same 
right  as  any  other  citizen  of  the  state  who 
had  never  been  admitted  to  the  bar. 

Assuming,  for  the  sake  of  argument,  that 
the  court  would  have  the  power  to  strip  an 
attorney  at  law  of  rights  and  liberties  which 
had  never  been  conferred  upon  such  citizen  by 
the  court,  and  which  any  citizen  of  the  state 
might  enjoy  and  exercise  without  betog  a 
member  of  the  bar,  should  we  so  construe  the 
order  made  to  this  case  and  thereby  exercise 
the  right  to  punish  the  respondent  hereto? 
It  seems  to  me  that  this  question  must  be 
answered  to  the  negative. 

In  support  of  my  contention  that  the  sus- 
pension of  the  respondents  did  not  place  them 
to  a  different  position  than  that  occupied  by 
other  citizens  of  the  state,  not  members  of 
the  bar,  I  cite  the  case  of  State  t.  Swan,  60 
Kan.  461,  66  Pac.  760.    The  court  said : 

"The  revocation  of  the  license  of  Norris  and 
his  disbarment  place  him  in  the  same  status  as 
if  he  had  never  been  admitted  to  practice." 

In  the  case  of  Danforth  v.  Egan,  23  S.  D. 
43,  119  N.  W.  1021,  139  Am.  St.  Rep.  1030, 
20  Ann.  Cas.  418,  the  court  said: 

"As  regards  the  effect  of  disbarment,  the  au- 
thorities are  uniform  that  it  deprives  the  party 
disbarred  of  every  privilege  to  which  iiis  license 
had  entitled  him." 

The  disbarment  or  suspension  of  an  attor- 
ney from  his  right  to  practice  law  Is  not  for 
the  purpose  of  punishing  the  suspended  or 
disbarred  member,  but  for  the  protection  of 
the  public.  The  court  grants  to  a  citizen  the 
right  to  practice  law  to  the  Supreme  and 
district  courts.  It  grants  him  nothtog  more. 
He  has,  without  any  action  on  the  part  of  the 
Supreme  Court,  the  right  to  appear  before 
the  probate  court  and  justices  of  the  peace, 
to.  draw  contracts,  examine  abstracts  of  title, 
and  do  various  other  acts  charged  to  have 
been  done  by  the  respondents  hereto.  Can 
the  court,  where  proceedings  are  instituted 
to  dlslHtr  or  suspend  attorneys,  take  from 
such  attorneys  rights  which  It  has  not  grant- 
ed to  them,  and  which  were  enjoyed  before 
admission  to  the  bar?  I  claim  It  cannot.  If 
It  can  reach  out.  In  proceedings  for  disbar- 
ment from  practice,  and  strip  a  man  of  the 
right  to  do  those  things  which  he  could  law- 
fully do  without  admission  In  the  first  in- 
stance. It  could,  with  equal  propriety,  strip 
hiin  of  any  or  all  other  rights  enjoyed  by 
the  ordtoary  citizen,  such,  for  example,  as 
the  right  to  buy  and  sell  property,  to  engage 
to  bustoess  enterprises,  to  vote  or  to  hold 
office.  In  disbarment  proceedings  the  court 
has  only  the  power  to  take  from  the  offending 
attorney  such  rights  and  powers  as  the  court 
has  conferred  upon  him.  In  other  words,  to 
take  from  him  a  privilege  which  it  has  grant- 
ed him. 

If  the  order  made  In  the  original  disbar- 
ment proceedtogs  Is  as  broad  as  is  contended 
by  the  Attorney  General,  it  would  be  void  to 
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SO  ter  u  It  attempted  to  take  from  these  re- 
spondents the  right  to  represent  others  in 
proceedings  before  administrative  officers  or 
boards  and  In  courts  inferior  to  the  district 
courts;  benoe  they  would  not  be  subject  to 
punishment  for  contempt  for  haTing  violated 
the  same  in  that  regard. 

Certainly  If  the  order  heretofore  made  was 
ambiguous  or  uncertain  and  was  susceptible 
of  two  constructions,  ander  one  of  which  the 
respondents  would  be  guilty  and  subject  to 
punishment  and  under  the  other  Innacent  of 
any  intentional  disrespect  for  the  court  or 
violation  of  its  order,  that  construction  should 
be  adopted  by  the  court  which  would  acquit 
the  respondents  of  contemptuous  conduct  to- 
ward the  court. 

The  order  or  decree  alleged  to  have  been 
violated  must  be  definite  and  certain,  and  a 
respondent  will  not  be  held  in  contempt  for 
alleged  violation  of  an  order  wanting  in  these 
essential  respects,  especially  where  the  viola- 
tion claimed  pertains  to  the  indefinite  and 
uncertain  portion  of  the  order  claimed  to 
have  been  violated.  9  Cyc  11;  ZelgQeld  v. 
Norworth,  148  App.  Div.  185,  133  N.  Y.  Supp. 
208;  Ketchum  v.  Edwards,  163  N.  Y.  534, 
47  N.  E.  018;  Youker  v.  Youker,  122  App. 
Dlv.  901,  106  N.  Y.  Supp.  810;  Coffin  v.  Cof- 
fin, 161  App.  Dlv.  215.  146  N.  Y.  Supp.  565; 
Moore  v.  Smith,  70  App.  Dlv.  614,  74  N.  Y. 
Supp.  1089;  Ross  V.  Butler,  57  Hun,  110, 
10  N.  Y.  Supp.  444;  German  Sav.  Bank  v. 
Habel,  80  N.  Y.  273;  Prlvett  v.  Pressley,  62 
Ind.  401;  Rieley  v.  Whltcher,  18  Ind.  458; 
Blrchett  v.  Boiling,  6  Munt  (Va.)  442,  4a6: 
Bauer  v.  Byrd,  245  Pa.  441,  91  Atl.  850.  In 
9  Cyc.  at  page  11,  it  is  said: 

"In  order  to  be  valid  and  binding  the  order 
must  l>e  certain  or  definite  in  its  terms.  The 
diarge  of  contempt  cannot  be  establislied  for 
failure  to  comply  with  uncertain  or  indefinite 
orders,  judgments,  or  mandates." 

In  Ketchum  v.  Edwards,  supra,  the  court 
said: 

"As  punishment  for  contempt  involves,  or  may 
involve,  not  only  loss  of  property,  but  liberty, 
it  is  a  reasonable  requirement  tbat  the  mandate 
ajleged  to  be  violated  should  be  clearly  express- 
ed ;  and,  when  applied  to  the  act  complained  of, 
it  should  appear  with  reasonable  certainty  that 
it  bad  been  violated." 

"If  there  is  one  thing  which  is  well  settled 
in  reference  to  the  power  of  the  court  to  en- 
force by  attachment  its  judgment  or  decree,  it 
is  that  such  judgment  or  decree  shall  be  definite 
and  certain."    Roes  v.  Butler,  supra. 

In  Bauer  v.  Byrd,  supra,  the  Supreme 
Court  of  Pennsylvania  held  that,  while  It  was 
respondent's  duty  to  comply  in  good  faith 
with  the  decrees  of  the  court,  yet  where  those 
decrees  were  indefinite  and  conflicting,  he 
would  not  be  adjudged  in  contempt  for  an 
alleged  violation  of  such  decrees. 

From  our  order  and  determination  in  the 
premises  these  respondents  are  without  rem- 
edy ;  they  can  only  submit  to  our  Judgment. 
This  being  true,  it  seems  to  me  that  we  should 
i;lve  them  the  benefit  of  any  doubtful  luu- 

"e    contained    In    the   order    and    accept 

worn  statement  that  they  honestly  so 


construed  it  and  Intended  no  disrespect  to- 
wards the  court,  by  the  various  matters 
charged  against  them,  except  in  the  second 
paragraph  of  the  information,  which  will 
be  referred  to  hereafter. 

Even  if  we  should  aissume  that  the  order 
of  the  court  was  as  broad  as  is  contended  for 
by  the  state  and  had  the  effect  of  suspending 
the  respondents  from  the  right  to  practice 
In  any  of  the  courts  of  the  state,  there  is  no 
showing  that  the  respondent  Wood  has  vio- 
lated the  order  in  this  regard.  There  is  no 
charge  contained  in  the  Information  tbat  he 
has  appeared  or  practiced  before  any  court 
in  the  state.  It  is  true  there  is  an  allegation 
to  the  effect  that  he  appeared  before  the  state 
engineer,  an  administrative  offlcer^f  the  state, 
in  the  matter  of  an  application  for  water 
rights.  It  is  argued  that  the  matter  in  which 
he  api)eared  before  the  state  engineer  could 
go,  by  appeal,  from  that  officer  into  one  of 
the  district  courts  of  the  state,  and  tliere- 
fore  he  appeared  before  an  administrative  of- 
ficer in  a  matter  which  might,  by  appeal,  go 
to  a  district  court,  and  that  he  was.  In  effect, 
"practicing  law  in  the  courts  of  the  state." 
This  is  answered  by  the  following  quotations 
from  the  case  of  Hall  v.  Sawyer,  47  Barb. 
(X.  Y.)  116,  which  reads  as  follows: 

"While  all  this  is  conceded  to  the  position  and 
argument  of  the  plaintiff,  I  am  not  able  to  see 
its  application  to  this  case.  The  act  supposed 
to  be  in  violation  of  the  law,  as  we  have  laid 
it  down,_  was  not  performed  in  any  court  of 
record ;  it  was  performed  before  the  county  court 
obtained  jurisdiction  of  the  action.  No  act  is 
shown  to  have  been  performed  by  Smith  in  the 
county  court.  Jurisdiction  ia  obtained  by  the 
county  court  by  the  filing  of  the  return  by  the 
justice.  Any  person  may  appear  in  a  justice's 
court  as  attorney  for  another,  except  the  con- 
stable who  served  the  original  or  jury  process. 
The  signing  of  the  notice  of  appeal  is  the  only 
act  that  is  objected  to.  This  notice  has  the  de- 
fendant's name  attached  to  it,  by  W.  J.  Smith, 
his  attorney.  It  is  to  be  presumed,  therefore, 
that  no  other  act  was  performed  by  attorney  be-' 
fore  the  filing  of  the  return.  An  authorized 
attorney  did  appear  for  the  defendant  after  the 
action  was  in  the  county  court.  The  notice, 
so  signed  and  complained  of,  is  entitled  in  the 
justice's  court,  and  when  it  was  so  signed,  there 
was  no  action  in  the  county  court.  Without  an 
affidavit  to  explain  the  authority  for  signing 
this  notice,  it  was  an  act  that  any  person  mis;lit 
do  for  another  by  request,  whether  be  had  been 
admitted  by  the  court  to  practice  in  the  courts 
of  record  or  not." 

This  quotation.  It  seems  to  me,  disposed 
likewise  of  the  contention  Uiat  respondent 
Wood  violated  the  order  by  drawing  the  con- 
tract between  C^rlsman  and  the  Mercantile 
Company,  and  examining  abstracts  and  pass- 
ing upon  titles.  These  matters  are  done,  I 
presume,  every  day  by  persons  not  lawyers 
nor  possessed  of  any  legal  qualifications  what- 
ever. In  tills  connection  I  cite  the  case  of 
Dunlap  V.  Lebus,  112  Ky.  237,  65  S.  W.  441, 
where  one,  not  an  attorney  at  law,  represent- 
ed another  in  securin;;  a  reduction  of  a  tux 
claim.  The  court  held  thiit  such  party  was 
entitled  to  recover  the  agreed  compensation 
as  such  services  could  be  performed  by  a 
layman  as  well  as  a  lawyer. 
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Relative  to  tbe  charges  agalast  reepon- 
dent  Marron,  I  tUnk  it  would  have  been 
contempt  for  any  person,  not  a  member  of 
the  bar,  to  have  done  the  things  charged 
against  sold  respondent  relative  to  the  chat- 
tel mortgage  transaction  for  the  bank  at  Gal- 
lup. Further  than  this,  the  respondent  was 
president  of  the  bank,  and  it  seems  to  me 
that  he  could  as  such  president,  without 
violating  the  order  of  the  court,  have  taken 
all  the  steps  which  he  did  take  to  collect 
the  money  due  the  bank  under  the  mort- 
gage^ In  doing  this  he  did  not  even  appear 
in  any  of  the  inferior  courts  of  the  state, 
and  simply,  as  agent  of  the  bank,  took  pos- 
session of  the  pr<H)erty.  The  fact  that  the 
bank  compensated  him  for  his  services,  it 
seems  to  me,  does  not  concern  the  court,  as 
such  compensation  cannot  be  held  to  have 
been  paid  him  as  an  attorney  at  law,  but 
rather  as  president  of  the  bank  for  the  time 
and  services  which  he  had  expended  in  its 
behalf  as  its  president,  not  as  a  lawyer. 

As  to  the  charge  that  he  practiced  law 
in  connection  with  the  attnchuient  suit  on 
behalf  of  the  State  National  Bank  v.  Dye, 
this,  it  seems  to  me,  is  a  very  trivial  matter, 
not  even  Justifying  the  censure  of  the  court. 
He  was  a  director  of  the  iMiuk,  and  as  such 
director,  together  with  his  fellow  directors, 
took  tJie  necessary  steps  to  protect  the  bank's 
interests  and  to  procure  some  attorney  to  in- 
stitute attachment  proceedings.  Marron  bad 
been  a  practicing  lawyer  for  many  years, 
and  all  he  did  in  the  premises  was  to  direct 
the  stenographer  onployed  by  the  Arm  to 
procure  one  of  two  lawyers  to  institute  the 
proceedings.  One  lawyer  being  out  of  town 
and  the  other  engaged  in  court  in  the  trial 
of  a  case,  in  order  to  expedite  the  matter  he 
directed  the  stenographer  to  copy,  from  a 
form  used  by  the  firm  in  previous  litigation, 
a  complaint  in  attachment,  in  order  that  it 
might  be  ready  for  the  lawyer  employed  to 
represent  the  bank  to  file  when  be  should  be 
at  liberty  to  do  so.  This  act,  I  do  not  be- 
lieve, could  be  reasonably  construed  as  the 
practice  of  law,  for  it  might  have  btien  done 
by  any  layman  in  possession  of  a  form  used 
in  such  cases. 

As  to  bis  appearance  in  the  probate  court. 
I  believe,  under  the  order  of  the  fourt,  he 
had  a  right  to  do  so;  but  if  it  be  assumed 
that  the  order  was  as  broad  as  Is  contended 
for  by  the  attorney  general,  I  think  Mr.  Majv 
ron,  in  doing  the  acts  in  this  regard,  has  clear- 
ly shown  that  he  had  no  intent  to  violate  the 
order  of  the  court  For  his  services  render- 
si  "he  made  no  charge,  and  simply  drew  the 
Onal  report  for  the  administrator  whom  he 
had  previously  represented,  in  order  to  save 
the  money  for  an  insolvent  estate.  He  did 
not  even  appear  in  the  probate  court  I 
think  any  citizen  could  have  prepared  the 
final  report  for  the  adtni/iistrator,  and  that 
under  the  circumstances  Mr.  Marron  could 
properly  do  so. 

For  the  reasons  stated,  I  think  the  court 


should  have  overruled  the  demurrer  of  the 
state  as  to  these  paragraphs  of  the  answer. 
As  to  that  paragraph  of  the  answer  which 
set  forth  the  fact  that  respondent  had  main- 
tained an  office  in  the  dty  of  Albuquerque, 
with  their  names  on  the  doors  and  windows 
thereof,  and  followed  by  the  words  "Law 
OfBce"  and  the  use  of  letter  heeds  and  sta- 
tionery bearing  their  names,  coupled  with 
the  words  "Attorney  at  Law",  etc.,  I  do  not 
believe  that  the  respondents  were  Justified 
in  continuing  to  hold  themselves  out  to  the 
public  In  this  manner  as  attorneys  at  law. 
They  have,  however,  disclaimed  any  intention 
by  so  doing  to  violate  the  order  of  the  court 
or  to  show  any  disrespect  to  the  court 
They  both  state  that  since  the  enactment  of 
chapter  4S,  Laws  1917,  which  prohibits  per- 
sons not  licensees  to  practice  law  from  hold- 
ing themselves  out  as  attorneys  at  law,  they 
removed  the  words  "Law  Office"  from  their 
doors  and  windows,  and  ceased  to  use  letter 
beads  as  stated.  In  a  note  to  the  case  of 
O'Flinn  V.  State  of  Miss.  9  L.  R.  A.  (N.S.) 
1119,  dealing  with  the  effect  of  denial  under 
oath  to  purge  one  of  criminal  contempt,  the 
writer  of  the  note  says: 

"The  weight  of  authority  may  be  said  to  hold 
that  in  cases  of  constructive  or  indirect  crim- 
inal contempt,  if  the  contempt  consists  of  acts 
or  statements  which  are  ambiguous  in  cliaracter, 
and  which  are  capable  of  two  constructions,  one 
of  which  would  amount  to  contempt  and  the 
other  not,  so  that  the  intent  of  the  party  himself 
becomes  the  material  question  of  inquiry,  then 
a  denial  on  oath  by  such  party  of  an  intent  to 
show  disrespect  to  the  court  is  conclusive,  and 
cannot  be  disputed." 

Several  cases  are  cited  so  holding.  Here 
respondents  both  say  that  they  intended  no 
disrespect  to  the  court  by  the  use  of  letter 
heads  and  their  failure  to  remove  the  signs 
from  their  doors  and  windows,  and  believed, 
further,  that  it  was  no  violation  of  the  order 
of  the  court  to  maintain  such  signs  or  to 
use  such  stationery. 

As  stated,  I  do  not  believe  respondents 
should  have  acted  as  they  did,  but  as  they 
have  disclaimed  any  intent  to  violate  the 
order  of  the  court  or  treat  it  with  disrespect, 
and  both  say  tliey  will  strictly  refrain  in  , 
the  future  from  such  acts,  I  am  not  willing 
to  give  my  assent  to  an  order  requiring  them 
to  pay  a  heavy  fine. 

In  jasttHeation  of  my  views,  that  such 
suspended  attorneys  had  no  right  to  hold 
themselves  out  to  the  public  as  licensed 
attorneys,  after  the  order  of  suspension  was 
entered,  I  cite  the  case  of  In  Ee  Bailey,  50 
Mont  365,  146  Pac.  1101,  Ann.  Cas.  101711. 
1198.  In  this  case  one  who  had  never  been 
admitted  to  the  bar  opened  a  law  otlice,  and 
by  printed  signs,  cards,  letter  heads,  etc.. 
held  himself  out  to  the  world  as  a  practicing 
attorney,  and  accepted  cases  for  clients  and 
appeared  in  the  courts  of  record  as  an  attor- 
ney at  law.  It  is  true  In  that  state  there 
was  a  sUitute  specifically  conferring  upon 
the  Supreme  Court  the  power  to  punish.  »s 
for   contempt,   such   acts   and   conduct     .1 
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think,  however.  In  the  absence  of  sach  a 
statute,  the  court  would  have  the  power  to 
punish  as  for  contranpt  one  holding  himself 
omt  to  the  world  as  an  attorney  at  law,  for 
by  so  doing  he  necessarily  conveys  the 
Information  that  he  is  possessed  of  a  license 
issued  by  this  court,  authorizing  him  to  act 
as  attorney  at  law.  If  not  licensed,  he  has 
no  such  right,  and  only  by  virtue  of  a  li- 
cense could  be  appear  for  and  represent 
litigants  In  the  Supreme  and  district  courts. 
In  the  case  dted,  where  the  acts  were  much 
more  flagrant,  and  there  was  no  attempt  to 
palliate  or  excuse,  the  court  only  imimsed 
a    fine   of  $250   upon   the   offending   party. 

In  the  present  case  I  feel  satisfied  that  a 
reprimand  would  accomplish  the  ends  sought, 
viz.  future  compliance,  in  good  faith,  with 
the  order  of  the  court,  and  that  the  ends  of 
justice  will  not  warrant  the  mulcting  of 
respondents  with  a  heavy  fine. 

For  the  foregoing  reasons  I  cannot  concur 
In  the  majority  opinion. 


(22  X.  M.  630) 

STATE   NAT.   BANK   OF   ARTESIA   v. 

CLAYTON  et  al.     (JOYCB-PRUETT 

CO.,  Intervener).     (No.  2038.) 

(Supreme  Court  of  New  Mexico.    Aug.  23, 
1017.) 

(SvllaTiut  by  the  Court.) 

Gabnishuent  <s=3l7  —  Pbopebtt  Subject  — 
Public  School  Fund. 
School  oflScera  are  not  subject  to  garnish- 
ment, in  so  far  as  they  have  in  their  hands  pub- 
lic funds  intended  to  be  used  for  the  support 
and  benefit  of  the  public  schools;  hence  gar- 
nishment proceedings  cannot  be  maintained 
against  the  custodian  of  such  funds,  to  subject 
moneys  due  a  contractor  for  erecting  a  school- 
house,  to  the  payment  of  a  judgment  due  and 
owing  by  such  contractor. 

Appeal  from  District  Court,  Eddy  Coun- 
ty;  Richardson,  Judge. 
Suit  by  the  State  National  Bank  of  Arte- 
^       sla  against  Joe  A.  Clayton  and  others;  Joyce- 
Pruett  Company,  intervener.     From  a  Judg- 
ment dismissing  the  complaint,  plaintiff  ap- 
,  peahs.     Aflirmed. 

J.  B.  Atkeson,  of  Artesla,  for  appellant. 
H,  M.  Dow,  of  Roswell,  for  appellees. 

ROBERTS,  J.  Appellant  instituted  this 
action  in  the  court  below  against  Joe  A. 
Clayton,  as  defendant,  to  recover  a  specified 
sum  of  money  evidenced  by  a  Judgment  of  .a 
district  court  of  this  state.  He  made  W.  H. 
Merchant  in  his  ofilcial  capacity  as  treasur- 
er of  Eddy  county,  and  W.  A.  Poore  in  his 
official  capacity  as  superintendent  of  public 
schools  of  Eddy  county,  garnishees.  Poore 
answered  that  he  had  no  funds  in  his  posses- 
sion. Merchant  answered  that  as  county 
treasurer  he  had  no  funds  in  his  hands  be- 
longing to  Clayton,  but  that  a  warrant  had 
been  issued  upon  such  funds  by  the  school 


board  of  district  No.  8,  and  which  had  been 
approved  for  payment  Joyce-Pruett  Com- 
pany intervened,  setting  up  that  the  war- 
rant in  question  had  been  assigned  to  them. 
The  trial  court  held  that  the  funds  in  ques- 
tion were  not  subject  to  garnishment  under 
the  statute  and  dismissed  the  complaint. 
From  this  judgment  the  appellant  prosecutes 
this  appeal,  and  but  two  questions  will  be 
considered,  as  they  are  conclusive  as  to  ap- 
pellant's right  to  recover. 

The  first  is,  as  to  whether  or  not  the  board 
of  education  is  a  school  district  within  the 
meaning  of  chapter  26,  Laws  1015.  This 
chapter  has  to  do  with  garnishment,  and  it 
provides:  "School  districts  and  officers 
thereof  shall  not  be  liable  to  garnishment." 
It  does  not  clearly  appear  whether  or  not 
Hope  is  an  incorporated  town,  but  assuming 
that  it  is,  and  that  the  school  affairs  therein 
are  managed  by  trustees,  and  the  trustees 
are  legally  known  as  a  board  of  education, 
still  we  think  it  would  be  school  district 
within  the  meaning  of  the  garnishment  stat- 
ute. It  was  clearly  the  intention  of  the  Leg- 
islature in  the  enactment  of  this  statute  to 
exempt  school  officers  from  the  process  of 
gamisbmeut,  in  so  far  as  they  had  in  their 
bauds  public  funds  intended  to  be  used  for 
the  support  and  benefit  of  the  public  schools. 
There  is  really  no  distinction  between  school 
districts  and  boards  of  education,  in  so  far 
as  their  functions  and  objects  of  their  crea- 
tion are  concerned.  The  Legislature  haa 
deemed  it  advisable  to  make  different  pre- 
visions for  the  management  of  the  schools 
within  incorporated  towns  and  cities,  but 
we  are  of  the  opinion  that  the  term  "schort 
district,"  without  a  clear  intention  to  the 
contrary  appearing,  would  be  held  applicable 
to  the  affairs  within  districts  embracing  such 
incorporated  municipalities.  This  being 
true,  the  funds  in  the  hands  of  the  treas- 
urer of  such  district,  or  the  custodian  of 
such  funds,  would  not  he  subject  to  garnish- 
ment. 

Appellant  argues,  however,  that  under  the 
law  the  city  or  town  treasurer  was  ex  officio 
treasurer  of  the  board  of  education  of  the 
Hope  school  district,  hence  Merchant,  as 
county  treasurer,  was  not  an  officer  of  the 
school  district  If  it  be  assumed  that  the 
funds  belonging  to  the  Hope  school  district 
were  improperly  in  the  hands  of  Merchant, 
as  county  treasurer,  and  that  he  was  not  an 
officer  of  the  school  district,  this  would  not 
benefit  appellant,  for  if  such  be  the  case,  then 
the  county  treasurer  was  required  under  the 
law  to  turn  the  funds  over  to  the  treasurer 
of  the  board  of  education,  and  he  would  not 
in  his  official  capacity  be  indebted  to  the  con- 
tractor for  building  the  schoolhouse. 

For  the  reasons  stated,  the  Judgment  must 
be  affirmed,  anu  it  is  so  ordered. 

HANNA,  C.  J.,  and  PARKER,  J.,  concur. 
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(30  Idaho.  £01) 

BLUMAUER-FRANK  DRUG  CX).  v.  TOtJNO. 

(Sapreme  Court  of  Idaho.    June  26,  1917.) 

Fbattds,  Statdtk  of  iS=>106(1)  —  Saus  of 
Goods — SnFFiciENCT  of  Memokanddm. 
Tn  order  to  render  an  oral  contract  falling 
within  the  scope  of  the  statute  of  frauds  en- 
forceable by  action,  the  memorandum  thereof 
must  state  the  contract  with  such  certainty  that 
its  essentials  can  be  known  from  the  memoran- 
dum itself,  or  by  a  reference  contained  in  it  to 
some  other  writing,  without  recourse  to  parol 
proof  to  supply  them. 

Appeal  from  District  Court,  Kootenai 
County;   R.  N.  Dunn,  Judge. 

Action  for  damages  and  for  goods  sold 
and  delivered  by  the  Blumauer-Frank  Drug 
Company  against  Thomas  Young.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Jas.  H.  Frazier,  of  Coeur  d'Alene,  for  ap- 
pellant BJdward  H.  Berg,  of  Coeur  d'Alene, 
tor  respondent. 

MORGAN,  J.  This  action  was  commenced 
by  appellant  to  recover  judgment  against  re- 
spondent In  the  sum  of  ?279..34.  In  the  com- 
plaint two  causes  of  action  are  stated,  in 
the  first  of  which  it  is  alleged  that  an  oral 
agreement  was  entered  Into  between  the  par- 
ties whereby  appellant  was  to  sell,  and  re- 
spondent was  to  purchase,  certain  goods  at 
the  agreed  price  of  $279.34,  that  pursuant  to 
the  agreement  it  shipped  the  goods  to  him 
at  Coeur  d'Alene,  but  that  he  refused  and 
neglected  to  receive  them  from  the  railroad 
company,  and  that  while  they  were  still  in 
tlie  depot  they  were  destroyed  by  fire.  In 
the  second  cause  of  action  is  alleged  the  oral 
agreement  above  mentioned,  the  delivery  of 
the  goods  to  respondent,  and  his  refusal  to 
pay  for  them. 

Upon  the  trial  appellant  offered  to  prove 
the  oral  agreement,  and  offered  in  evidence 
an  unsigned  memorandum  purporting  to  be 
an  order  for  the  goods  given  by  respondent 
to  its  traveling  salesman.  It  aslced  permis- 
don  to  amend  its  complaint  by  adding  there- 
to an  allegation  to  the  effect  that  after  the 
oral  agreement  to  purchase  the  goods  was 
entered  into  it  was  ratified  by  respondent  in 
writing.  The  following  letters  from  respond- 
ent to  appellant,  being  the  ratification  relied 
upon,  were  offered  in  evidence: 

"January  31, 1914. 

"Blomaner-Frank  Drug  Co.,  Portland,  Ore- 
gon— Gentlemen:  Mr,  Dudley  called  me  up  to- 
day and  told  me  to  write  you  and  tell  why  I  had 
not  taken  up  the  order  at  the  depot.  I  have  not 
taken  it  up  because  I  had  not  the  money  to  do 
■o.  I  hardly  know  why  the  bill  amounts  to  so 
much.  Will  you  please  send  me  a  duplicate  in- 
voice  so  I  can  look  if  over.     •    •     » 

"[Signed]    Thoa.  Young." 

"April  2,  1914. 
"Blumauer-Prank  Dmg  Co.,  Portland,  Ore. — 
Gentlemen:  Please  send  me  a  t>ill  of  my  account 
to  date.  I  do  not  care  to  make  a  property  state- 
ment at  present  as  in  a  very  short  time  I  can 
give  a  much  better  report  than  at  the  present 


time.^  In  regard  to  the  order  here  at  the  depot, 
I  think  ,Tou  ought  to  release  it  and  give  me 
about  thirty  days  in  which  to  pay  for  it.  How- 
ever, I  want  permission  to  return  the  razors 
and  stationery  to  you. 
"Yours  very  truly, 

"[Signed]    Tbo9.  Young." 

The  request  to  amend  the  complaint  was 
refused  and  objection  to  the  introduction  of 
the  above-mentioned  documentary  evidence 
was  sustained  by  the  court.  At  the  close  of 
appellant's  testimony  respondent  moved  for 
a  judgment  of  nonsuit,  which  was  granted. 
This  appeal  is  from  the  judgment,  and  the 
rulings  above  mentioned  are  assigned  as  er- 
ror. 

It  appears  that  these  goods  were  shipped 
by  appellant  from  Portland,  Or.,  to  Coeur 
d'Alene  consigned  to  itself;  that  the  bill  of 
lading  was  attached  to  a  draft  drawn  upon 
respondent  for  the  purchase  price,  and  was 
forwarded  to  a  bank  in  Coeur  d'Alene  with 
directions  to  deliver  the  bill  of  lading  upon 
payment  of  the  draft;  that  the  draft  was 
never  paid  and  the  goods  were  never  deliv- 
ered, but  were  destroyed  by  fire,  as  alleged 
in  the  complaint.  It  does  not  appear  that  It 
•was  the  intention  of  the  parties  that  the 
sale  should  be  consummated  until  such  time 
as  the  purchase  price  was  paid,  and  the  con- 
tention of  appellant  that  delivery  was  com- 
plete when  the  merchandise  was  placed  in 
the  hands  of  the  carrier  is  not  sustained  by 
the  evidence.  Booth  v.  A.  Levy  &  J.  Zentner 
Co.,  21  Cal.  App.  427,  131  Pac.  1062. 

Section  6009,  Rev.  Codes,  a  part  of  the 
statute  of  frauds,  provides: 

"In  the  following  cases  the  agreement  is  in- 
valid, unless  the  same  or  some  n<^e  or  memoran- 
dum thereof,  be  in  writing  and  subscribed  by  the 
party  charged,  or  by  his  agent.  Evidence,  there- 
fore, of  the  agreement  cannot  be  received  with- 
out the  writing  or  secondary  evidence  of  its  con- 
tents:   •    •    • 

"4.  An  agreement  for  the  sale  of  goods 
•  •  •  at  a  price  not  less  than  two  hundred 
dollars,  unless  the  buyer  accept  and  receive  part 
of  such  goods  •  •  •  or  pay,  at  the  time 
some  part  of  the  purchase  money.    •    •    •  " 

Appellant  contends  that  the  letters  above 
set  forth  constitute  a  memorandum  as  con- 
templated by  that  section  of  the  Code.  This 
contention  cannot  be  sustained.  The  rule 
applicable  to  this  case  is  stated  in  20  Cyc. 
258,  as  follows: 

"In  order  to  render  an  oral  contract  falling 
within  the  scope  of  the  statute  of  frauds  enforce- 
able by  action,  the  memorandum  thereof  must 
state  the  contract  with  such  certainty  that  its  es- 
sentials can  be  known  from  the  memorandum  it- 
self, or  by  a  reference  contained  in  it  to  some 
other  writing,  without  recourse  to  parol  proof  to 
supply  them." 

See  Thompson  t.  Bums,  15  Idaho,  572,  99 
Pac.  Ill;  Crowell  v.  Swing,  4  CaL  App.  358, 
88  Pac.  285;  Campbell  v.  Weston  Basket  Jb 
Barrel!  Co.,  87  Wash.  73,  151  Pac.  103. 

Tltese  letters  do  not  state  the  contract  be- 
tween the  parties  nor  purport  to  give  the 
essentials  thereof  or  refer  to  any  other  writ- 
ing from  which  they  may  be  obtained,  and 
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since  recourse  to  parol  proof  would  be  nec- 
essary to  supply  tbese  essentials,  the  docu- 
mentary evidence  offered  was  properly  ex- 
cluded under  the  provisions  of  section  6009, 
above  quoted. 

The  judgment  of  the  trial  court  is  affirm- 
ed.   Costs  are  awarded  to  respondent. 

BUDGE,  C.  J.,  and  UICB,  J.,  concur. 

(30  Idabo,  480)  ===■ 

CITIZENS'  STATE  BANK  OF  SANDPOINT 
V.  THOMASON. 
(Supreme  (3ourt  of  Idaho.     June  15,  1017.) 

l.«BiLLs  AND  Notes  «=»517  —  Conditio:«ai. 
Deli  VEBY— Evidence. 
Evidence  examined,  and  held  insufficient  to 
establisb   respondent's  claim  tliat  there  was  a 
conditional  delivery  of  the  note, 
2.  Bills  and  Notes  «=>517— Deuvkbt— EjVI- 

DENCE. 

Evidence  examined,  and  held  sufficient  to  es- 
tablish that  the  note  was  delivered  as  a  present 
obligation. 

Api^eai  from  District  Court,  Bonner  Coun- 
ty;  R.  N.  Dunn,  Judge. 

Action  by  Citizens'  State  Bank  of  Sand- 
point  against  Hegbert  E.  Tbomason.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Reversed,  with  directions. 

Herman  H.  Taylor,  of  Sandpoint,  for  ap- 
pellant. G.  H.  Martin,  of  Sandpoint,  for  re- 
spondent 

RICE,  J.  This  Is  an  action  upon  a  promis- 
sory note  In  the  sum  of  %2,5O0,  executed  by 
Hegbert  E.  Thomason  respondent  herein, 
payable  to  himself  and  indorsed  and  deliver- 
ed by  Mm  to  Selzer  &  Taylor  who  subse- 
quently indorsed  and  delivered  the  note  to 
the  appellant  herein. 

The  respondent  denied  that  the  note  was 
executed  and  delivered  unconditionally  for 
value.  As  an  affirmative  defense,  respondent 
alleged  that  prior  to  the  signing,  indorsing, 
and  delivery  of  the  note,  said  Selzer  &  Tay- 
lor agreed  to  and  with  him  that  they  litid  for 
sale  and  delivery  certain  shares  of  the  cap- 
ital stock  of  a  corporation  known  as  the 
Western  States  Life  Insurance  Company, 
and  that  they  offered  to  sell  to  respondent 
100  shares  thereof  for  $2,500 ;  that  respond- 
ent advised  them  that  if  be  should  make  a 
prospective  sale  of  certain  mining  proper- 
ties located  at  Jarbridge,  Nev.,  he  would 
purchase  100  shares  of  said  stock  at  $25  per 
share;  that  he  would  execute  and  deliver 
the  note  in  suit  in  this  case  upon  condition 
that  the  purchase  of  said  stock  and  execu; 
tion  and  delivery  of  said  note  therefor  should 
not  be  treated  or  deemed  as  a  present  con- 
tract; that  If  said  mining  deal  at  Jarbridge, 
Nev.,  fell  through,  this  respondent  should  not 
be  required  to  take  said  stock  and  pay  there- 
for, and  that  .if  at  any  time  prior  to  the 
maturity  thereof  the  respondent  desired  to 
withdraw  from  the  purchase  of  said  stock 


and  the  payment  therefor  as  evidenced  by 
said  note,  the  respondent  should  notify  Sel- 
zer &  Taylor  to  that  effect,  and  that  re- 
spondent's agreement  to  purdiase  said  stock 
should  not  thereafter  be  enforceable,  but 
shoidd  be  canceled  and  said  note  returned  to 
him.  Respondent  further  alleged  that  the 
mining  deal  on  the  Jarbridge  property  fell 
through,  whereupon  he  elected  not  to  com- 
plete the  purchase  of  said  stock,  nor  to  take 
the  same  or  to  pay  therefor,  and  notified  Sel- 
zer &  Taylor  of  such  election. 

[1,  2]  The  evidence  in  support  of  the  affirm- 
ative defense  is  that  of  Tbomason,  the  mak- 
er of  the  note,  and  is  as  follows: 

"Selzer  &  Taylor  came  over  several  times  to  see 
me  in  regard  to  selling  stock,  and  I  told  them 
I  was  not  financially  able  to  buy  any  stock  for 
the  reason  tbat  I  had  Rone  into  a  mining  deal 
at  Jarbridge,  Nev.,  and  that  I  had  tied  up  all 
my  idle  capital  in  t^at.  They  finally  came 
again  and  made  me  this  proposition.  Well,  b<>- 
fore  they  left  the  last  time  1  told  them  I  had  a 
prospective  sale  on  for  the  mining  property,  and 
if  that  went  thrnugh,,!  would  be  able  to  handle 
some  stock.  So  they  left;  and  they  came  back 
once  more  and  told  me  tbey  had  a  proposition  to 
make  me  which  was  that  they  would  sell  me 
stock  and  take  my  note  in  payment  for  it,  due 
in  six  months.  I  considered  awhile,  and  finally 
told  them  I  would  subscribe  under  these  condi- 
tions, but  with  this  understanding— that  my 
note  was  to  be  sent  to  the  home  office  in  San 
Francisco  and  left  there  until  such  time  as  I 
was  able  to  pay  it  or  care  for  it.  •  •  •  They 
agreed  to  that,  and  I  requested  that  the  note 
be  sent  there  and  left  there,  and  not  negotiate  it 
or  send  it  to  any  one  at  Sandpoint  for  collection, 
to  which  tbey  agreed." 

He  also  testified  that  the  above  conversa- 
tion was  had  before  the  execution  of  his 
note. 

The  foregoing  testimony  does  not  establish 
respondent's  claim  that  there  was  a  condi- 
tional delivery  of  the  note.  On  the  contrary, 
It  does  establisb  that  the  note  was  delivered 
as  a  present  obligation.  That  the  respondent 
himself  treated  it  as  given  in  payment  tor 
the  stock  is  shown  by  his  letter  to  Selzer  & 
Taylor,  written  after  his  failure  to  sell  the 
Jarbridge  property,  which  letter  in  part 
rehds  as  follows: 

"I  will  not  be  able  to  take  the  stock  that  I 
subscribed  for  in  the  Western  States  Life  Ind. 
Co.,  and  therefore  write  to  request  that  yon  re- 
sell it,  as  promised  me  in  event  that  I  wished 
to  have  you  do  so." 

This  letter  did  not  request  the  return  of 
the  note,  but  was  in  effect  a  confirmation  of 
the  purchase  of  the  stock. 

Respondent  did  not  allege  as  a  defense, 
fraud,  duress,  or  undue  influence.  There 
was  therefore  no  defense  against  the  collec- 
tion of  the  note. 

At  the  close  of  the  evidence,  the  plaintiff 
requested  the  court  to  instruct  the  jury  to 
render  a  verdict  In  its  favor,  which  motion 
was  denied  by  the  trial  court  This  motion 
should  have  been  granted. 

The  appellant  has  assigned  several  specifi- 
cations of  error,  but  In  view  of  the  evidence 
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as  otrtlined  above  vre  deem  It  unnecessary  to 
consider  them. 

Tbe  judgment  Is  reversed,  and  tbe  lower 
court  is  directed  to  enter  Judgment  for  tbe 
plalntiir  for  the  amount  of  the  note.  Costs 
awarded  to  appellant. 

BUDGE,  a  J.,  and  MORGAN,  J.,  concur. 

(41  Nev.  U) 

GREEN  ▼.  HOOPER  et  al.    (No.  2246.) 
(Supreme   Court  of  Nevada.     Sept.   5,   1917.) 

1.  Attachment  «=»1— Natubs  op  Remsdt. 

The  remedy  by  attachment  is  dependent  np- 
Mi  statute. 

2.  Attachment  «=s>164— Pebsonai.  Pkopertt 
—Custody. 

To  effect  an  attachment  of  personal  prop- 
erty it  must,  be  taken  into  the  custody  ot  the 
officer  serving  the  writ,  and  unless  that  is  done 
there  is  no  existing  attachment. 

3.  Attachment  «=s>164r— Natubb  of  Custody 
— Statute. 

Under  Rev.  Lows,  {  5152,  providing  that 
personal  property  capable  of  manual  delivery 
shsll  be  attached  by  taking  it  into  custody,  the 
custody  required  of  the  attaching  officer  is  such 
as  to  enable  him  to  retain  and  assert  his  power 
over  the  property  so  that  it  caunot  be  with- 
drawn or  taken  by  another  without  bis  knowl- 
edge. 

4.  Attachment  «=»184— Lien— Possession  of 
Attaciiino  Offices. 

It  is  the  duty  of  the  attaching  oflicer  to  take 
tbe  property  attached  into  his  possession,  and 
the  hen  of  the  attachment,  as  to  subsequent  pur- 
chasers and  other  creditors,  is  ineffective  if  the 
officer  abandons  his  possession. 

5.  Attachment  ®=3l84— Personai.  Pbopebty 
— Costodt  of  Attaching  Offices. 

When  the  personal  property  on  which  a  levy 
of  attachment  has  been  made  is  left  by  tbe  at- 
taching officer  in  the  possession  of  the  debtor,  it 
ceases  to  be  in  custodia  legis  and  may  be  taken 
by  other  creditors. 

6.  Appeal  and  Ebbor  <3=>487— Dissolution 
—Stay— Effect. 

Where  the  court  dissolved  an  attachment  of 
personal  property  and  the  attaching  officer  im- 
mediately delivered  it  over  to  the  debtor  and 
took  his  receipt  therefor,  the  court's  order  was 
executed,  and  the  subsequent  appeal  and  bond 
staying  the  execution  of  the  order  were  inef- 
fective, and  the  debtor  might  thereafter  dispose 
of  the  property  as  he  saw  fit 

7.  Attachment  ^=>276 — Chattel  Mortoaoes 
— Effect  of  Release  fbom  Attachment. 

Where  an  attachment  of  personal  property 
was  dissolved  by  the  court's  order  and  was  at 
once  delivered  to  the  debtor  upon  bis  receipt 
therefor,  a  chattel  mortgage,  previously  fil«i, 
covering  the  property  so  released  from  attach- 
ment, became  immediately  effective. 

8.  Bankbuptcy  «=>207— Dissolution  of  At- 
tachment— Right  of  Subrogation. 

An  attaching  officer,  who  after  the  court's 
order  dissolving  an  attachment  of  personal  prop- 
erty delivered  it  to  the  debtor  on  his  receipt 
therefor,  had  no  right  or  special  property  there- 
in, so  that  there  were  no  rights  to  which  the 
debtor's  referee  in  bankruptcy  could  be  sub- 
rogate<l. 

9.  New    Trial  €=>121— Time   fob   Motion- 
Waiver. 

Where  respondents  became  a  party  to  an  or- 
iler  of  the  trial  court  extending  the  time  in  which 
plaintiff  might  file  bis  notice  of  intention  to 
move  for  a  new  trial,  they  thereby  waived  any 


objection  on  the  ground  that  such  notice  was 
not  served  within  the  time  prescribed  by  law. 
10.  New  Trial  iS=>121  —  Motion  fob  New 
Tbial— Waiver  of  Objections. 
A  party  may  waive  his  right  to  object  to  any 
of  the  proceedings  preliminary  to  a  motion  for 
a  new  trial,  or  that  they  have  not  been  taken, 
filed,  or  served  within  the  time  prescribed  by 
rule  or  statute. 

Appeal  from  District  Court,  Washoe  (3oan- 
ty ;   Thomas  F.  Moran,  Judge. 

Action  by  George  S.  Green  against  E.  U. 
Hooper  and  others.  Judgment  for  defend- 
ants, motion  for  new  trial  denied,  and  plain- 
tiff appeals.  Judgment  and  order  reversed, 
with  Instructions. 

Mack  &  Green  and  H.  D.  Danforth,  all  of 
Reno,  for  appellant.  Cheney,  Downer,  Price 
&  Hawkins,  of  Reno,  for  respondents. 

McC.\RRaN,  C.  J.    As  security  for  a  Hen  of 
$130,  appellant  took  a  promissory  note  sign- 
ed by  B.  U.  Hooper  and  Josephine  S.  Hooper, 
bis  wife ;   and  to  secure  tbe  payment  of  said 
l>roniis80ry  note,  the  Hoopers  made  and  de- 
livered a  real  estate  and  chattel  mortgage 
covering  certain  real  property  In  the  city  of 
Iteuo,   and   also  the  machinery   and   Imple- 
ments used  by  Hooper  in  his  vocation.    This 
mortgage  was  made  on  March  17,  1913,  and 
on  the  following  day,  March  18th,  the  instru- 
ment was  filed  with  the  county  recorder  of 
Washoe  county  and  by  him  recorded  in  a 
book  containing  the  records  of  realty  mort- 
gages.   On  June  4,  1914,  C.  G.  Plerson  com- 
menced an  action  against  the  respondent  E. 
U.  Hooper,  and  caused  a  writ  of  attachment 
to  issue.    On  June  ll,  1914,  the  mortgage  giv- 
en by  the  Hoopers  to  Green,  the  appellant 
here,  was  again  filed  for  record  with  the 
county  recorder,  and  was  recorded  as  a  chat- 
tel mortgage.    On  the  same  day,  to  wit,  June 
11th,  Green,  the  appellant  here,  commenced 
suit  to  foreclose  the  mortgage.    On  June  14, 
1914,  pursuant  to  motion,  tbe  district  court 
set  aside  and  discharged  the  attachment  as 
to  certain  mentioned  articles  of  machinery 
and  equipment  used  by  Hooper  In  his  regular 
vocation,  which  said  articles  were  included 
In   the  mortgage  given   by   the   Hoopers  to 
Green.    On  the  same  day  on  which  the  order 
discharging  and  dissolving  the  judgment  was 
entered,  to  wit,  June  14,  1914,  tbe  property 
was  delivered  to  Hooper  by  the  sheriff  of 
Washoe  county,  the  attaching  officer.     The 
sheriff  demanded  and  received  a  receipt  for 
the  property  from  Hooper,  and  never  again 
attempted  to  take  control  or  possession  of 
the  property  or  to  exercise  any  control  over 
it.     From  that  time  until  the  property  was 
taken  in  charge  by  the  referee  In  bankruptcy 
It  remained  in  the  possession,  custody,  and 
control  of  Hooper.    On  July  25,  1014,  Hooper 
filed  a  petition  in  voluntary  bankruptcy,  and 
on  the  same  day  he  was  adjudged  a  bank- 
rupt.    On  July  18,  1914,  C.  G.  Plerson  per- 
fected his  api)eal  from  the  order  of  the  dis- 
trict  court   dissolving   and   discharging   the 
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writ  of  attachment,  and  at  the  same  time  se- 
cured an  order  of  the  district  court,  made  by 
the  same  judge  who  had  made  the  order  dis- 
solving the  attachment,  staying  the  operation 
of  said  order  dissolving  the  said  attachment 
and  fixing  the  amount  of  a  stay  bond  in  the 
sum  of  $3,000,  which  bond  >vas  given,  and 
approved.  Section  405  of  our  Code  of  Civll_ 
iTocedure,  as  amended  by  the  Legislature  of 
1915,  provides: 

"If  the  appeal  be  from  a  judgment  or  order 
directing  the  payment  of  money,  or  from  an  or- 
der dissolving  or  refusing  to  dissolve  an  attach- 
ment, it  shall  not  stay  the  execution  of  the 
judgment  or  order  unless  a  written  undertak- 
ing be  executed  on  the  part  of  the  appellant, 
by  two  or  more  sufficient  sureties,  stating  their 
place  of  residence  and  occupation,  to  the  effect 
that  they  are  bound  in  double  the  amount  nam- 
ed in  the  judgment  or  order,  or  double  the  sum 
of  the  value  of  the  property  attached,  as  the 
case  may  be;  that  if  the  judgment  or  order  ap- 
pealed from,  or  any  part  thereof,  be  affirmed, 
or  such  appeal  be  dismissed,  the  appellant  shall 
pay  the  amount  directed  to  be  paid  by  the  judg- 
ment or  order,  or  the  part  of  such  amount  as 
to  which  the  judgment  or  order  shnll  be  affirm- 
ed, if  affirmed  only  in  part,  and  all  damages 
and  costs  which  shall  be  awarded  against  the 
appellant  upon  the  appeal,  and  that  if  the  ap- 
pellant does  not  make  such  payment  within  thir- 
ty days  after  the  filing  of  the  remittitur  from  the 
Supreme  Court,  in  the  court  in  which  the  ap- 
peal is  taken,  judgment  may  be  entered  on  mo- 
tion of  the  respondent,  in  his  favor  against  the 
sureties  for  such  amount,  togetheii  with  the  in- 
terest that  may  be  due  thereon  and  the  damages 
and  costs  which  may  be  awarded  against  the 
appellant  upon  the  appeal.  When  the  judgment 
or  order  apiiealed  from  is  made  payable  in  a 
specified  kind  of  money  or  currency,  the  under- 
taking required  by  this  section  shall  be  drawn 
and  made  payable  in  the  same  kind  of  money 
or  currency  8))ecified  in  said  judgment  or  order, 
and  in  case  of  any  appeal  from  an  onler  dis- 
solving or  refusing  to  dissolve  an  attachment, 
such  undertaking  shall  be  conditioned  that  if  the 
order  appealed  from  or  any  part  thereof  be  af- 
firmed, the  appellant  shall  pay  to  the  opposing 
party,  on  such  appeal,  all  damages  and  costs 
caused  by  him  by  reason  of  said  appeal  and 
the  stay  of  execution  thereon."  Session  Acts 
1915,  p.  219. 

The  trial  court  held  that  the  mortgage, 
in  so  far  as  the  personal  property  therein 
described  is  concerned,  a«-  against  the  cred- 
itors of  E.  U.  lIo<iper,  Is  invalid  for  any  pur- 
pose, void,  and  of  no  effect;  that  plaintiff, 
George  S.  Green,  appellant  here,  has  no  right, 
title  or  interest  in  or  to  or  Uen  upon  said 
property. 

Uf  the  several  contentions  relied  upon  by 
appellant  for  a  reversal  of  this  Judgment, 
we  shall  conUne  ourselves  to  but  one. 

The  trial  court  took  the  position,  and  by 
reason  of  such  position  the  Judgment  fol- 
lowed, that  notwithstanding  the  order  of  the 
district  court  made  June  14,  1914,  dissolving 
the  attachment  and  discharging  the  property 
from  the  lien,  and  notwithstanding  the  de- 
livery of  the  property  by  the  attaching  of- 
ficer to  the  defendant  in  that  case,  never- 
theless the  property  was  at  all  times,  after 
the  levy  of  the  attachment  by  the  sheriff,  In 
custodla  legis,  and  at  all  times .  subject  to 
the   attachment  lien;    that   the  latter  took 


precedence  over  the  mortgage,  and  that  th» 
referee  in  bankruptcy  was  subrogated  to  the 
rights  of  the  attaching  officer. 

It  Is  the  contention  of  appellant  here  that 
on  the  making  of  the  order  dissolving  the 
attachment  and  on  the  delivery  of  the  prop- 
erty by  the  sheriff  to  the  respondent  Hooper, 
the  chattel  mortgage  made  by-  Hooper  and 
his  wife  to  appellant,  having  been  recorded 
In  the  Interim,  became  Immediately  effec- 
tive. On  the  other  hand,  it  is  the  contention 
of  respondents  that  the  referee  in  bankrupt- 
cy became  subrogated  to  the  rights  of  the 
attaching  officer,  and  the  property  should  be 
retained  in  .the  estate  of  the  bankrupt  and 
disposed  of  for  the  benefit  of  his  creditors. 

[1]  While  the  remedy  by  attachment  as  It 
now  exists  in  many  of  the  Jurisdictions  of 
the  United  States  was  not  of  common-law 
origin,  a  somewhat  similar  process,  whereby 
a  creditor  under  some  circumstances  might 
attach  his  debtor's  property  as  security  for 
the  obligation,  was  of  ancient  usage  in  the 
English  law.  Barber  v.  Morgan,  84  Conn. 
618,  80  Atl.  791,  Ann.  Cas.  1912D,  951;  Frank- 
lin Bank  t.  Bacbelder,  23  Me.  60,  39  Am. 
Dec.  606.  The  remedy  as  now  recognized  la 
the  states  of  the  Union  is  of  comparatively 
recent  origin,  and  Is  dependent  upon  statute. 

[2]  In  the  first  place,  it  may  be  observed 
that  in  order  to  effect  an  attachment  of  per- 
sonal property,  it  must  be  taken  Into  the  cus- 
tody of  the  officer  serving  the  writ.  Until  this 
Is  done,  no  attachment  can  t>e  said  to  exist. 
Freeman  on  Executions,  {  262;  Wade  on 
Attachment,  voL  1,  {  129;  Drake  on  Attach- 
ment, i  292. 

[3]  The  statute  of  Nevada,  {  5152,  Revised 
Laws,  as  to  how  an  attachment  may  be  ex- 
ecuted, prescribes: 

"2.  Personal  property  capable  of  manual  de- 
livery shall  be  attached  by  taking  it  into  cus- 
tody?' 

As  to  the  nature  of  the  custody  required  of 
an  attaching  officer  in  order  to  continue  tlie 
lien  in  effect,  the  rule  has  been  variously 
stated,  but  we  think  it  may  be  asserted  as  a 
general  rule  that  the  custody  required  of  the 
attaching  officer  should  be  such  as  to  enable 
the  officer  to  retain  and  assert  his  power  and 
control  over  the  property  so  that  it  cannot 
probably  be  withdrawn  or  taken  by  another 
without  his  knowing  it. 

[4]  It  has  been  stated  as  a  proposition  of 
law,  and  such  is  well  supported  by  author- 
ity, that  It  is  the  duty  of  the  attaching  of- 
ficer to  take  the  property  attached  Into  his 
possession;  and  the  lien  of  such  attachment, 
so  fur  as  subsequent  purchasers  and  other 
creditors  are  concerned.  Is  dependent  upoa 
the  continuance  of  such  possession.  If, 
therefore,  the  officer  abandons  his  posses- 
sion, the  lien  will  be  ineffective  as  against 
such.  Chadbourne  v.  Sumner,  16  N.  H.  120, 
41  Am.  Dec  720;  Sanford  v.  Boring,  12  CaL 
539;  Taintor  v.  Williams,  7  Conn.  271;  Nich- 
ols T.  Patten,  18  Me.  231,  35  Am.  Dec.  713; 
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Baldwin  x.  Jackson,  12  Mass.  131 ;  Sanderson 
▼.  Edwards,  16  Pick.  (Mass.)  144.  In  the 
«ase  of  Gower  v.  Stevens,  19  Me.  92,  36  Am. 
Dea  737.  the  rule  Is  stated  that: 

"To  constitute  and  preserve  an  attachment  of 
personal  projierty,  by  process  of  law,  the  offi- 
cer serving  such  process  mvist  take  the  prop- 
erty and  continue  in  possession  of  it  either  by 
himself,  or  by  a  keeper  by  him  appointed  for 
this  purpose.  It  has  never  been  understood  that 
be  could,  consistently  with  the  preservation  of 
the  lien,  constitute  the  debtor  his  agent  to  keep 
the  chattels  attached.  Except  so  far  as  au- 
thorized by  si>ecial  stntute  provision,  be  cannot 
leave  such  property  with  the  debtor,  without  dis- 
solving the  attachment." 

To  the  same  effect  are  the  cases  of  Beck- 
er V.  Steele,  41  Kan.  173,  21  I'ac.  169,  and 
Loveland  v.  Alvord  Cons.  Quartz  Mug.  Co., 
76  Cal.  562,  18  Pac.  682. 

151  On  the  question  of  abandonment  or 
dischartie  of  the  attachment,  the  oonrts  are 
not  altogether  uniform  In  the  interpretation 
of  tho  law  as  to  the  effect  of  such  an  act. 
But  the  rule  supported  by  the  greater  weight 
of  authority,  and  which  we  will  assert  here. 
Is  that  when  the  personal  property  on  which 
a  levy  of  attachment  has  been  made  is  left 
by  the  attaching  officer  In  possession  of  the 
debtor,  the  property  ceases  to  be  in  custodia 
legls,  and  may  be  taken  by  other  creditors. 
Root  V.  Railroad  Co.,  46  Ohio  St  228,  12  N. 
E.  812;  Jones  Lumber  Co.  v.  Faris,  6  S.  D. 
112,  60  N.  W.  403,  55  Am.  St.  Rep.  814.  In 
Root  T.  Railroad  Co.,  supra,  the  court  says: 

"A  different  holding  wonld  be  lacking  in  prin- 
ciple, as  all  the  authorities  agree  that  the  prop- 
erty must  be  seized  in  attachment  or  the  court 
acquires  no  jurisdiction  over  it,  and  that  no 
seizure  can  be  effected  unless  the  officer  takes 
it  into  his  custody ;  and  if  he  voluntarily  aban- 
dons its  custody  to  the  debtor  or  his  agent,  the 
attachment  censes  to  exist." 

See,  also,  Ruling  Case  Law,  vol.  17,  p.  235 
et  seq.,  and  Ruling  Case  Ijaw,  vol.  2,  p.  866 
et  seq. 

[8]  The  entire  question  here  turns  upon 
the  act  of  the  attaching  officer  in  delivering 
the  property  to  Hooper  the  day  following  the 
entry  of  the  order  of  the  district  court  dis- 
solving the  attachment.  It  will  be  observed 
that  not  only  did  the  officer  deliver  the  prop- 
erty over  to  Hooper,  but  required  that  the 
latter  give  him  a  receipt  for  the  same.  The 
court  had  set  the  property  free  from  the  at- 
tachment; the  attaching  officer,  pursuant 
to  the  order  of  the  court,  had  delivered  the 
property  to  the  defendant  in  that  action.  It 
Teas  not  until  some  days  later  that  the  plain- 
tiff Plerson  filed  his  notice  of  appeal  and 
bond  staying  the  execution  of  the  order.  »But 
the  order  bad  already  been  executed. 

It  will  be  noted  that  the  statute  prescribes 
no  time  at  which  such  stay  of  execution  may 
be  effected.  Presumedly  the  execution  may 
be  stayed  at  any  time  within  which  the  ap- 
peal might  be  taken;  but  what  Is  the  condi- 
tion of  the  property  attached  in  the  mean- 
time? Who  is  In  custody  of  that  property? 
Who  Is  in  control?  The  attaching  officer 
had  been  ordered  by  the  district  court  to  re- 


lease the  same,  and  when  that  order  was  filed 
it  became  immediately  effective.  By  what 
authority  would  the  attaching  officer  refuse 
to  obey  the  mandate  of  the  district  court 
whereby  the  writ  of  attachment  was  dis- 
solved? And  when  that  officer,  in  obedience 
to  the  order  of  the  district  court,  released 
the  property  from  his  custody  and  control, 
turned  the  same  over  to  the  defendant,  there 
was  then  nothing  effective  to  prevent  the 
defendant  from  disposing  of  the  property  as 
he  might  see  fit.  Ranft  v.  Young,  21  Nev. 
401,  32  Pac  490;  Hackett  v.  Manlove,  14 
Cal.  85. 

[7]  On  the  delivery  of  the  property  to  the 
defendant  Hooper  by  the  attaching  officer, 
the  chattel  mortgage  theretofore  filed,  and 
which  covered  the  property  released  from 
the  writ  of  attachment,  must,  in  the  very 
nature  of  things,  have  become  immediately 
effective,  and  In  fact  the  mortgagee  might 
have  taken  possession  of  the  same.  Drake 
on  Attachments  (7th  Ed.)  {  428,  resolves  the 
question  thus: 

"When  an  attachment  has  been  dissolved,  hy 
reason  of  a  judgment  in  favor  of  the  defendant, 
or  otherwise,  the  special  property  of  the  officer 
in  the  attached  effects  is  at  an  end,  and  he  is 
boinid  to  restore  them  to  the  defendant,  if  he  is 
still  the  owner  of  them,  or,  if  not,  to  the  owner. 
•  •  ♦  If  he  fnil  to  make  such  return,  he  is 
liable  for  the  property.  His  informing  the  de- 
fendant that  he  has  relinquished  the  attachment, 
while  he  keeps  the  property  locked  up  in  the 
house  in  which  it  was  attached,  is  no  return 
of  the  property.  And  he  cannot  screen  himself 
from  this  liability,  by  deUvering  the  property 
to  the  plaintiff.  It  is  not  his  duty — indeed  it 
would  be  contrary  to  his  duty — to  make  such  a 
delivery  to  the  creditor,  even  after  his  demand 
is  ascertained  and  sanctioned  by  a  judgment. 
Goods  attached  are  in  the  legal  custody  of  the 
officer,  and  he  is  accountable  for  them,  no  less 
to  the  defendant  than  to  the  plaintiff  in  the 
attachment ;  and  the  general  property  in  the 
goods  is  not  changed,  until  a  levy  and  sale  un- 
der execution." 

The  Supreme  Court  of  Minnesota  had  pre- 
sented to  it  the  identical  question  under  con- 
sideration here,  and  under  circumstances  and 
conditions  most  analogous  to  those  presented 
In  this  record,  and  In  view  of  the  similarity 
of  the  facta,  as  well  as  of  the  statutes,  and 
Inasmuch  as  the  reasoning  there  is  in  our 
judgment  correct,  we  quote  from  the  opinion 
in  that  case  which,  after  adopting  the  fore- 
going excerpt  from  Drake  on  Attachments, 
proceeds  as  follows: 

"Tbis_  is  certainly  the  lo^cal  rule,  for,  the 
writ  being  his  only  authority  for  keeping  the 
property  from  the  owner,  such  authority  is  gone 
when  the  writ  is  dissolved.  It  is  true  that  un- 
der our  practice  the  plaintiff  may,  by  appeal- 
ing from  the  order  dissolving  the  writ  and  giv- 
ing the  bond  for  a  stay,  suspend  the  operation 
of  the  order,  and  that  such  suspension  will  re- 
late back  to  the  date  of  the  order,  so  that,  if 
the  officer  still  has  the  property,  his  right  to 
hold  it  is  restored ;  and  it  may  also  be,  as  be- 
tween the  parties  to  the  writ,  that,  if  between 
the  date  of  the  order  and  the  appeal  with  a 
stay,  the  sheriff  has  returned  the  property  to 
the  defendant,  the  appeal  and  stay  reinstates 
the  lien  so  that  the  plaintiff  may  require  the 
sheriff  to  retake  the  property.    Neither  of  these, 
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however,  is  this  case.  Here  the  question  is,  Is 
it  the  duty  of  the  sheriff  to  retain  the  property 
after  the  dissolution  of  the  writ,  whicli  is  bis 
only  warrant  for  holding  it,  to  enable  the  plain- 
tiff to  determine  whether  he  will  appeal,  and  to 
perfect  the  appeal  and  stay,  if  he  decides  to 
take  that  course?  The  statute  is  silent  on  the 
point.  If  it  be  his  duty  to  still  hold  the  prop- 
erty, for  how  long  must  he  hold  it?  Some  au- 
thorities suggest  that  he  should  hold  it  for  a 
reasonable  time.  But  who  is  to  determine  what 
is  a  reasonable  time?  If  that  be  the  rule,  the 
officer  will  he  liable  to  the  plaintiff  in  case  he 
return  the  property  to  the  defendant  before  the 
end  of  a  reasonable  time,  and  to  the  defendant 
in  case  he  refuse  to  return  it  on  demand  after 
such  reasooable  time.  The  position  of  the  officer 
would  be  a  hard  one  if  he  must  take  the  risk  of 
the  court  or  jur^  trying  the  action  against  him, 
agreeing  with  him  as  to  what  is  a  reasonable 
time.  We  think  it  is  for  the  plaintiff,  and  not 
the  sheriff,  to  do  what  may  be  necessary  to  pre- 
serve the  interest  of  the  former  in  case  of  a 
dissolution  of  the  writ."  Ryan  Drug  Co.  T. 
Peacock.  40  Minn.  470,  42  N.  W.  298. 

Following  fbe  rule  of  law  that  we  hare 
attempted  to  set  forth.  It  appears  to  us  con- 
clasive  that  npon  the  delivery  of  the  proper- 
ty by  the  sheriff  to  the  defendant  Hooper  It 
was  no  longer  In  custodla  legis,  nor  was  the 
writ  of  attachment  in  any  wise  effective  a? 
a  levy  on  that  particular  pr(^>erty,  nor  did 
the  stay  of  execution  either  revive  the  writ 
or  retake  the  property.  The  chattel  mort- 
gage given  by  the  defendant  In  that  action  to 
the  appellant  here  having  been  recorded  and 
the  action  In  foreclosure  having  been  in' 
stltuted,  the  property  thus  released  from  the 
effect  of  the  writ  of  attachment  was  imme- 
diately subject  to  the  mortgage  and  subject 
to  the  foreclosure  proceedings. 

U]  After  releasing  the  property  subject  to 
the  order  of  the  district  court,  the  attaching 
officer  bad  no  right  or  special  property  there- 
in. This  being  true,  there  were  no  rights  to 
which  the  referee  in  bankruptcy  could  be  sul>- 
rogated. 

[9]  Respondents  here  contend  that  the  no- 
tice of  motion  of  intention  to  move  for  a  new 
trial  was  not  filed  or  served  within  the  time 
prescribed  by  law,  and  hence  contend  that 
the  trial  court  was  without  Jurisdiction  to 
hear  and  determine  the  motion  for  a  new 
trial.  Whatever  merit  there  might  be  in  the 
contentiofl  of  respondents,  it  appears  to  us 
that  they  became  a  party  to  the  order  of  the 
trial  court  extending  time  in  which  for  ap- 
pellant to  file  his  notice  of  intention  to  move 
for  a  new  triaL  The  record  of  the  proceed- 
ings in  open  court  on  the  day  on  which  the 
Judgment  was  rendered  discloses  the  fol- 
lowing:   . 

"Mr.  Green:  If  the  court  please,  we  desire  at 
this  time  to  apply  to  the  court  for  30  days'  stay 
of  any  execution  of  the  judgment.  Of  course, 
we  cannot  accept  any  part  of  the  judgment,  as 
we  intend  to  appeal  from  the  judgment,  the  en- 
tire judgment,  and  we  would  like  to  have  a  30 
days'  stay  of  execution  in  which  to  prepare  our 
record  and  serve. 

"The  Court:    You  mean — 

"Mr.  Green:  Except  to  make  a  motion  for  a 
new  trial. 


"The  Court:  You  mean  time  to  make  a  mo- 
tion for  a  new  trial? 

"Mr.  Green:  Well,  we  will  have  to  have  30 
days  to  get  the  record. 

"Mr.  Hawkins:  You  don't  have  to  have  any 
record  for  a  motion  for  a  new  .trial. 

"Mr.  Green:  We  want  30  days,  because  I  will 
be  busy  with  other  matters,  in  that  other  pro- 
ceeding, and  let  that  30  days  cover  the  period 
for  us  to  give  notice  of  intention  to  move  for 
a  new  trial. 

"The  Court:  Let  me  see — it  is  ordered  that 
the  plaintiff  have  up  to  and  including  the  17tb 
day  of  April  in  which  to  serve  notice  of  inten- 
tion to  move  for  a  new  trial.  Now  what  else 
do  you  want? 

"Mr.  Green:  And  a  stay  of  execution  of  the 
judgment  during  that  time. 

"The  Court:  Can  I  grant  that  without  a 
bond? 

"Mr.  Green:  Well,  it  can  be  granted,  but  we 
can  give  a  bond  if  it  is  necessary.  The  execu- 
tion of  this  judgment  can  be  stayed  without 
bond. 

"The  Court:  Maybe  it  will  not  be  necessary 
to  do  that,  if  counsel  will  stipulate  with  you 
that  there  will  be  no  execution  issued  for  tnat 
period. 

"Mr.  Hawkins:   I  don't  object  to  that 

"The  Court:  It  is  stipulated  that  no  execu- 
tion shall  issue  for  30  days — now,  you  want 
also  included  in  this  order  that  you — what  other 
papers  do  you  want  filed?  This  only  stays  the 
suit  as  to  the  notice  of  intention  to  move  for  a 
new  trial.    Now  what  else — 

"Mr.  Green:  Don't  want  anything.  File  a 
notice  of  intention  to  move  for  a  new  trial. 

"The  Court:  You  want  30  days  in  which  to 
do  that? 

"Mr.  Green:   Yes,  30  days'  stay  of  execution. 

"The  Court:  Well,  he  has  stipulated  there 
will  be  no  execution  for  80  days.' 

While  we  might  with  propriety  regard  the 
conduct  and  utterance  of  counsel  for  respond- 
ents in  open  court  at  the  time  at  which  the 
order  extending  time  was  entered  as  tanta- 
mount to  a  stipulation,  it  will  in  this  Instance 
be  unnecessary,  inasmach  as  counsel's  con- 
duct and  action  in  that  Instance  and  on  that 
occasion,  in  our  Judgment,  constituted  a 
waiver  of  any  objection  that  he  might  have 
to  the  trial  court  entertaining  the  motion  for 
a  new  trial  at  or  within  the  time  embraced 
within  the  order. 

[10]  It  will  not,  in  our  Judgment,  be  seri- 
ously denied  that  a  party  may  waive  his  right 
to  object  to  any  or  all  of  the  proceedings 
preliminary  to  a  motion  for  a  new  trial,  or 
that  the  same  have  not  l>een  taken,  filed,  or 
served  within  the  time  prescribed  by  rule  or 
statute.  If  the^  statutory  times  and  condi- 
tions may  be  waived  by  Isllence,  much  more 
so  may  they  be  waived  by  stipulation  or  af- 
firmative acquiescence. 

Other  matters  set  up  in  respondents'  mo- 
tion to  dismiss  appear  to  us  to  be  without 
merit. 

The  Judgment  and  order  appealed  from  is 
reversed,  with  instructions  to  the  trial  court 
to  reframe  the  decree  and  Judgment  so  as  to 
make  the  same  effective  as  to  the  personal 
property  here  in  question. 

It  is  so  ordered. 

COLEMAN  and  SANDERS.  JJ.,  concur. 
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McLEOD  T.  MITXER  ft  LUX  et  aL 

(Nos.  1944.  1967.) 

(Supreme  Conrt  of  Nevada.    Sept  5,  1917.) 

EviDB.NCE  <s=>493— Opinion— Ultimate  Fact. 
In  an  action  for  the  overflow  of  plaintifTs 
ranch  by  defendant's  dam,  where  nonexpert  wit- 
nesses testified  in  detail  to  the  facts  as  to  pre- 
vious pverflows,  and  the  location  of  various  dams 
and  ditches  was  minutely  described  by  them,  the 
opinions  of  such  witnesses  as  to  whether  de- 
fendant's dam  caused  the  overflow  should  have 
been  excluded,  as  witnesses  cannot  testify  to 
matters  of  ultimate  fact,  except  where  it  is  im- 
possible for  them  to  detail  the  evidentiary  facts 
■o  as  to  enable  the  jury  to  draw  a  conclusion. 

McCarran,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Lyon  County; 
Frank  P.  Langan,  Judge. 

On  rehearing.  Judgment  and  order  ap- 
pealed from  reversed. 

For  former  opinion,  see  153  Pac.  566. 

W.  A.  Massey,  of  Reno,  Edward  F.  Tread- 
well,  of  San  FranclscOi  Cal.,  Cheney,  Down- 
er, Price  ft  Hawkins,  of  Rtao,  and  Charles 
B.  Henderson,  of  Elko,  for  appellants.  Mack 
&  Green,  of  Reno,  for  respondent. 

COLEMAN,  J.  Since  this  case  was  for- 
merly before  us,  Angus  McLeod  has  died, 
and  on  motion  Mason  E.  McLeod  and  Charles 
A.  McLeod,  executors  of  his  last  will  and  tes- 
tament, have  been  substituted. 

When  this  case  was  before  us  originally, 
we  did  not  consider  the  assignment  of  error 
relied  upon  by  appellants  which  goes  to  the 
alleged  erroneous  ruling  of  the  court  upon 
the  motion  for  a  change  of  venue,  for  the 
reason  that,  as  we  were  of  the  opinion  that 
the  Judgment  should  be  reversed  for  other 
reasons,  we  did  not  think  it  necessary  to  con- 
sider that  assignment,  in  view  of  the  prob- 
able change  of  conditions  in  the  county  of 
the  trial  subsequent  to  the  date  of  the  for- 
mer trial  in  the  district  court,  and  especial- 
ly since,  under  the  law  as  It  now  stands,  an 
appeal  can  be  taken  directly  from  an  order 
denying  such  a  motion.  We  see  no  reason 
to  change  our  position  on  this  question  at 
this  time,  and  merely  allude  to  it  now  be- 
cause of  the  earnestness  with  which  the  as- 
signment was  urged  upon  us  upon  the  argu- 
ment on  rehearing. 

Before  entering  upon  a  consideration  of 
what  we  deem  to  be  the  serious  question  In 
this  case,  we  desire  to  dispose  of  one  point 
presented  by  respondents  in  their  petition 
for  rehearing  and  upon  the  argument  on  re- 
hearing, and  that  is  that  in  the  original  de- 
cision reversing  the  Judgment  we  ignored 
the  long  line  of  decisions  of  this  court  hold- 
ing that  the  Supreme  Court  will  not  disturb 
a  Terdlct  of  a  Jury  when  there  Is  a  sub- 
stantial conflict  in  the  evidence.  As  to  the 
general  proposition  of  law  contended  for  by 
counsel  for  respondents,  there  can  be  no 
qnestlon.  But  It  seems  to  us  that  where  the 
flndings  of  the  lower  court  are  based  upon 


incompetent  evidence  admitted  over  the  ob- 
jection of  the  adverse  party'  to  which  ex- 
cei>tlons  were  taken,  and  which  admissions 
of  evidence  are  assigned  as  error  and  relied 
uiKMi  In  the  appellate  court  where  it  is  held 
that  the  evidence  was  erroneously  admitted, 
the  contention  must  fall.  Such  was  the 
theory  upon  which  the  court  proceeded  In 
■the  original  decision  herein,  and  we  think 
the  views  then  entertained  are  sound. 

The  point  most  strenuously  urged  upon 
the  rehearing  is  that  the  court  took  the 
wrong  view  of  the  law  upon  the  question  as 
to  the  competency  of  the  evidence  given  by 
witnesses  which  was  termed  "nonexpert." 
It  was  said  by  counsel  for  respondents  that 
tile  views  of  the  court  as  expressed  on  this 
question  are  contrary  to  all  authority  upon 
the  question  and  that  "the  decision  in  this 
case  is  an  unquestionable  reversal  of  the 
rules  applied  in  the  former  decision  of  this 
court  In  McLeod  v.  J^ee,  17  Nev.  103,  28  Pac. 
124."  We  are  forced  to  take  Issue  with  the 
contention  of  counsel.  We  did  not  under- 
take to  distinguish  the  McLeod-Lee  Case  in 
our  former  opinion,  for  the  reason  that  we 
thought  that  a  mere  perusal  of  It  would  con- 
vince any  one  of  its  nonapplicablllty  to  the 
situation  here  presented.  But  In  view  of  the 
contention  of  counsel  we  will  point  out  where- 
in It  is  of  no  force  in  reaching  a  conclusion 
in  this  case  upon  the  question  of  the  compe- 
tency of  the  nonexpert  testimony  admitted 
in  the  case.  What  was  said  in  the  McI.«od- 
Lee  Case  that  could  have  any  possible  bear- 
ing upon  the  question  involved  will  be  found 
on  page  123  of  17  Nev.,  on  page  129  of  28 
Pac  from  which  we  quote: 

"The  testimony  as  to  the  character  of  the 
measurements  taken  is  thus  given  by  the  de- 
fendant Lee.  In  reply  to  the  question,  'What 
was  the  difference  in  the  level  of  the  water  above 
and  below  the  dam?'  he  said:  'By  an  actual 
level  made  there,  about  60  feet  below  the  dnm  or 
60  or  80  feet  above,  was  8%  inches.  I  took  the 
level  with  a  spirit  level  and  square.  I  waded 
out  in  the  water  up  to  my  knees,  and  put  the 
stakes  down  until  I  shoved  them  down  with  a 
level  above ;  found  it  was  correct,  and  called  the 
attention  of  four  or  five  persons  present.'  This 
witness  also  testified  that  he  sailed  over  the 
dam  in  a  flatboat,  with  a  pole  8  or  10  feet  long, 
and  did  not  upset.  'When  I  got  under  the  wil- 
lows *  •  •  I  put  down  the  pole  as  far  as  I 
could,  but  could  not  find  any  bottom  in  the  cur- 
rent of  the  stream.'  The  character  of  the  meas- 
urements, taken,  as  they  were,  with  a  spirit 
level  and  square,  in  the  river,  amidst  the  eddying 
tide  of  the  water  and  the  drifting  currents  of  the 
sand,  could  not,  it  seems  to  us,  be  any  more  cer- 
tain or  direct  than  the  observations,  judgments, 
and  opinions  of  witnesses  who  were  well  ac- 
quainted with  the  premises.  Upon  examination 
of  all  the  evidence  we  think  the  plaintiffs  wit- 
nesses testified  as  positively,  direct,  and  certain 
as  to  the  cause  of  the  overflow  as  the  witnesses 
on  the  part  of  defendants.  There  being  a  con- 
flict of  evidence,  we  cannot  disturb  the  decision 
upon  this  ground." 

It  does  not  appear  from  the  opinion  that 
any  objection  was  made  to  the  testimony  of 
the  witnesses  who  gave  their  opinions  as  t<^ 
the  cause  of  the  overflow;    consequently  thr 
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same  question  was  not  presented  to  the  court 
In  that  case  which  we  are  called  upon  to  de- 
termine, and  it  will  be  seen  from  that  por- 
tion of  the  opinion  quoted  that  the  court  did 
not  put  its  stamp  of  approval  upon  the  opin- 
ion evidence  given  In  that  case.  About  all 
it  held  was  that  as  between  what  It  prob- 
ably thought  unsatisfactory  evidence  given 
on  both  sides  of  the  case,  it  would  not  dis- 
turb the  verdict  of  the  Jury. 

Another  feature  of  that  case  which  robs 
It  of  all  semblance  of  authority  for  our  guid- 
ance in  the  case  at  bar  Is  that  the  facts  in 
that  case  presented  an  entirely  different  sit- 
uation from  that  presented  for  our  consid- 
eration. So  far  as  can  be  gathered  from  a 
reading  of  the  opinion,  the  point  of  overflow 
which  was  the  basis  of  the  action  in  that 
case  was  not  more  than  60  to  80  feet  above 
the  dam,  while  in  the  case  at  bar  the  point 
of  overflow  which  did  the  most  damage  was 
two  miles  above  the  dam.  There  was  no  aam 
between  the  dam  which  caused  the  overflow 
in  that  case  and  the  point  of  overflow;  there 
were  no  cuts  and  ditches  to  be  taken  into 
consideration,  as  in  the  case  at  bar.  Fur- 
thermore, a  man  could  have  stood  at  the 
dam  In  question  in  that  case,  and  so  far  as 
appears  from  the  opinion,  have  seen  with 
his  naked  eye  the  backwater  therefrom  go- 
ing out  of  the  banks  of  the  river  60  or  80 
feet  above.  Surely  no  one  would  say  that 
the  situation  there  presented  was  in  the 
least  similar  to  the  situation  in  the  case  at 
bar.  In  that  case  any  person  could  have 
seen  with  the  naked  eye  the  direct  effect  of 
the  dam  In  causing  backwater  to  overflow 
the  land. 

Another  distinguishing  feature,  and  the 
most  serious  one.  Is  that  in  that  case  noth- 
ing was  claimed  as  a  consequence  of  the  de- 
posit of  sand  in  the  stream,  while  tn  this 
case  the  entire  reliance  of  plaintiff  is  bas- 
ed upon  the  deposit  of  sand  far  above  the 
point  where  a  line  drawn  from  the  crest  of 
the  water  as  it  goes  over  the  dam  intersects 
the  bed  of  the  stream. 

In  the  light  of  these  distinguishing  fea- 
tures, how  can  it  be  said  that  the  McLeod- 
Lee  Case  Is  authority  in  the  case  at  bar,  or 
of  the  least  assistance  to  us  in  solving  the 
question  under  consideration? 

We  will  now  take  up  the  other  cases  re- 
lied upon  by  counsel,  and  undertake  to  show 
wherein  they  are  dissimilar  from  the  case  at 
bar;  and  In  this  connection  it  must  be  kept 
In  mind  at  all  times  that  there  are  certain 
facts  and  circumstances  which  make  this 
case  dissimilar  from  any  of  the  cases  men- 
tioned, viz.  the  existence  of  the  Merritt  dam 
between  the  Spragg,  Alcorn  &  Bewley  dam 
and  the  points  of  overflow  complained  of, 
the  making  J9y  plaintiff  of  the  several  cuts 
between  the  dams  in  question  and  the  point 
of  overflow  chiefly  complained  of,  and  the 
cutting  of  the  Perazzo  ditch. 

Of  the  cases  cited,  the  one  which  ap- 
proaches more  nearly  the  case  at  bar  la  that 


of  Hand  V.  Catawba,  90  S.  C.  267,  73  S.  E. 
187;  but  in  that  case  there  was  no  dam 
above  the  dam  alleged  to  have  been  the  cause 
of  the  damage  complained  of ;  there  were  no 
fresh  cuts  made  by  the  plaintiff,  as  in  the 
case  at  bar;  there  was  no  ditch  correspond- 
ing to  the  Perazzo  ditch  in  the  case  now  un- 
der consideration.  While  the  fall  of  the  riv- 
er in  that  case  is  not  given,  it  is  apparent 
that  it  was  very  slight. 

The  case  of  Allen  v.  Thomapple,  144  Mich. 
370,  108  K  W.  79,  115  Am.  St.  Rep.  453,  cit- 
ed by  respondents,  was  one  In  which  suit 
was  brought  to  recover  for  damages  caused 
by  backwater  from  a  dam.  So  far  as  ap- 
pears, there  was  no  controversy  as  to  th© 
competency  of  expert  or  nonexpert  testimony. 
It  does  not  aid  in  determining  the  question 
here.  Tlie  same  may  be  said  of  Turner  v. 
Hart,  71  Mich.  128,  38  N.  W.  890,  16  Am.  St. 
Rep.  243.  The  case  of  Brown  v.  Bush,  45 
Pa.  61,  is  one  in  which  the  facts  were  so  dis- 
similar from  the  one  at  bar  as  to  rob  it  of 
all  value  in  assisting  us  in  the  present  case. 
In  that  case  the  dam  was  only  100  feet  be- 
low plaintiff's  property.  It  was  not  a  case  in 
which  the  deposit  of  sand  caused  an  overflow 
two  miles  above  the  dam,  as  in  the  case  at 
bar,  but  was  a  case  where  one  standing  at 
the  dam  could  plainly  see  with  the  naked 
eye  the  effect  of  the  dam  upon  the  water. 

As  to  the  case  of  Treat  v.  Bates,  27  Mich. 
390,  all  that  need  be  said  Is  that  it  was 
not  a  case  where  it  was  contended  that  a 
deposit  of  sand  was  caused,  as  In  this  case, 
nor  are  the  distances  nor  the  fall  of  the  riv- 
er nor  the  height  of  the  dam  given.  In  short, 
no  data  Is  given  upon  which  a  comparlsoa 
can  be  made  to  the  case  at  bar. 

Respondents  complain  bitterly  of  the  posi- 
tion taken  by  the  court  in  the  former  opinion 
in  holding  that  the  testimony  given  as  to  a 
statement  alleged  to  have  been  made  by  N. 
H.  A.  Mason,  as  follows: 

"If  tbey  keep  building  that  dam  up  some  day, 
it  is  going  to  ruin  your  place." 

Counsel  say: 

"It  is  strange  that  the  court  found  no  evidence 
in  the  record  to  sustain  the  contention  that  Mr. 
N.  H.  A.  Iilason  was  tlie  predecessor  in  inter- 
est of  defeudnnts.  Miller  &  Lux  and  Pacific  Live 
Stock  Company." 

Again  coimsel  are  mistaken.  We  knew  full 
well  when  then  considering  the  cose  that  the 
evidence  shows  that  Mason  was  the  prede- 
cessor In  interest  of  appellants  Miller  &  Lur 
and  Pacific  Live  Stock  Company.  That  was 
an  admitted  fact.  If  counsel  will  only  read 
our  (ipinion,  they  will  see  that  we  did  not 
question  Mason's  prior  ownership.  What  we 
did  say  was  that  there  was  no  evidence  in 
the  record  that  Mason  owned  the  property 
"at  the  time  It  Is  alleged  he  made  the  state- 
ment." The  very  language  attributed  to  Ma- 
son, especially  the  word  "they,"  Indicates 
that  if  Mason  did  use  the  language  claimed, 
it  was  some  time  after  be  parted  with  the 
title  to  the  property. 
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Counsel  for  respondents  complain  also  of 
our  holding  In  the  former  opinion  as  to  the 
proper  method  of  proving  the  damages  al- 
leged to  hare  been  sustained  by  tb^  respond- 
ents. We  want  to  say  that  on  this  question 
the  authorities  are  divided,  and  It  Is  possible 
that  we  would  not  hare  reversed  the  judg- 
ment because  of  the  method  of  proving  the 
damages  alleged  to  have  been  sustained,  but 
Id  finding  It  necessary  to  reverse  the  judg- 
ment for  other  reasons,  we  thought  it  best 
to  lay  down  what  we  believe  to  be  the  safer 
ml&  And  while  we  do  not  Intend  to  elabo- 
rate upon  this  question,  we  will  quote  from 
Jones  on  Evidence,  {  388  (Pocket  Ed.)  aa 
follows: 

"The  qnestion  of  damages  is  often  so  inti- 
mately connected  with  that  of  the  value  of  prop- 
erty that  it  bpcomps  necessary  to  consider  wheth- 
er expert  witnesses  may  ever  give  their  opin- 
ions as  to  the  damages  which  a  party  has  suf- 
fered in  a  given  case.  On  a  principle  discussed 
in  another  section  It  is  evident  that,  if  the  wit- 
ness may  give  an  opinion  as  to  damages,  the 
practice  is  an  exception  to  general  rules,  since 
this  is  a  question  lor  the  determination  of  the 
jury.  Undoubtedly  it  is  the  general  rule  that 
witnesses  cannot  give  their  opinions  as  to  the 
amount  of  damages  suffered  in  a  given  case. 
But  there  is  a  class  of  cases  in  which  there  is 
a  decided  conflict  of  anthority  as  to  the  admissi- 
bility of  opinions  as  to  the  amount  of  damages 
in  condemnation  proceedings.  The  courts  of 
many  of  the  states,  perhaps  a  majority,  hold 
that  in  sncb  cases  witnesses  cannot  state  the 
amount  of  damages  sustained  thereby,  on  the 
ground  that  the  amount  of  damages  is  the  very 
subject  referred  to  the  jury.  These  courts  con- 
fine the  witnesses  to  a  statement  of  the  value 
of  the  property  before  and  after  its  condemna- 
tion."   (See  authorities  cited.) 

It  Is  also  urged  that  the  former  opinion 
was  erroneous  In  holding  that  it  was  im- 
proper to  permit  the  plaintiff  to  testify  as 
to  how  much,  on  an  average,  he  made  on  his 
entire  ranch  for  Ave  years  before  the  alleged 
damages  were  sustained.  PlaintltTs  ranch 
contained  MO  acres.  Let  us  assume  that  250 
acres  of  the  very  poorest  land  owned  by 
plalntlfT  was  damaged,  and  that  the  remain- 
ing C90  acres  was  very  fertile  and  produced 
enormous  crops  of  great  value,  could  it  be 
said  that  the  method  sought  to  be  adopted 
by  plaintiff  to  prove  his  damage  would  be 
the  correct  one?  We  think  not  This  Illus- 
tration may  be  overdrawn;  in  fact,  we  think 
that  the  land  alleged  to  have  been  damaged 
was  about  the  best  owned  by  the  plaintiff, 
but  It  serves  to  show  why  the  contention  of 
counsel  is  not  sound.  While  under  some  cir- 
cumstances it  Is  possible  that  it  might  be 
proper  to  resort  to  the  method  alluded  to 
for  the  purpose  of  proving  the  value  of  land. 
It  was  certainly  not  proper  under  the  cir- 
cumstances of  this  case. 

The  question  in  this  case  upon  which  ail 
others  turn  is,  Did  the  Spragg,  Alcorn  & 
Bewley  dam  cause  a  deposit  of  silt  and 
debris  in*  the  bed  of  the  Walker  river  so  as 
to  produce  the  overflows  complained  of?  In 
support  of  the  contention  of  respondents, 
counsel  presented  an  elaborate  discourse  on 


hydraulics,  and  diagrams  prepared  by  an  en- 
gineer. We  have  read  and  considered  these 
with  a  great  deal  of  interest  We  think  we 
can  dispose  of  all  that  is  said  by  the  state- 
ment that  the  matter  produced  does  not  deal 
with  situations  similar  to  those  at  bar.  The 
circumstances  are  so  entirely  at  variance 
from  the  ones  in  the  case  under  considera- 
tion that  we  receive  no  assistance  from  them 
in  determining  this  case.  But,  to  reiterate 
our  former  conclusion,  no  matter  what  view 
we  reach  as  to  the  point  where  backwater 
from  a  dam  will  cause  a  deposit  of  sediment, 
there  is  one  physical  fact  which  cannot  be 
ignored  or  disputed,  and  that  la,  it  we  con- 
cede all  that  is  contended  for  by  respondents 
as  to  the  ^ect  of  a  dam  in  causing  the  de- 
posit of  sediment  and  debris,  there  is  no  way 
of  escaping  the  conclusion  that  if  the  Spragg. 
Alcorn  &  Bewley  dam  was  causing  a  deposit 
above  it,  the  very  same  process  was  going  on 
above  the  Merritt  dam,  which  was  4,000  feet 
up  stream  from  the  Spragg,  Alcorn  &  Bew- 
ley dam.  Of  course,  it  Is  contended  by  re- 
spondents that  the  Merritt  dam  was  washed 
out.  True;  but  it  was  rebuilt  Immediately, 
and,  so  far  as  appears,  was  ever  thereafter 
maintained,  though  it  was  so  covered  with 
sand  that  it  was  not  seen  after  1906.  But 
when  we  bear  in  mind  that  the  Merritt  dam 
was  at  least  18  inches  In  height,  that  it  was 
4,000  feet  higher  up  the  stream  than  the 
Spragg,  Alcorn  &  Bewley  dam,  and  that  the 
river  had  a  fall  of  about  1  foot  to  the  thou- 
sand, it  will  be  seen  that  the  Spragg,  Al- 
corn &  Bewley  dam  had  to  be  5^  feet  in 
height  (a  height  never  claimed  foi*  it)  before 
the  backwater  from  It  would  reach  the  top 
of  the  Merritt  dam.  This  is  a  law  of  physics 
that  no  evidence  can  overcome. 

This  opinion  is  to  be  read  In  connection 
with  what  was  said  in  the  original  opinion. 

It  is  ordered  that  the  judgment  and  order 
appealed'  from  be  reversed. 

SANDERS,  J.  I  concur  In  the  order  of 
Ju.stlce  COLEMAN.  I  am  of  the  opinion 
that  It  was  prejudicial  error  on  the  part  of 
the  trial  court  to  classify  a  number  of  wit- 
nesses, introduced  on  the  part  of  respond- 
ent, as  experts  when  no  apparent  reason 
or  necessity  existed  therefor,  other  than  to 
make  It  possible  for  these  witnesses  to  give 
their  opinion  and  state  as  an  ultimate  fact 
that  appellants'  dam  caused  the  overflow. 
This  was  the  primary  and  ultimate  fact  to  be 
determined  by  the  jury.  It  was  a  close  and 
doubtful  question,  and  in  such  situation  it 
Is  not  dlflicult  to  perceive  the  influence  of 
such  opinions  and  conclusions  upon  the  mind 
of  a  juror  called  upon  to  determine  a  doubt- 
ful question.  It  is  conceded  that  opinion 
evidence  is  justlQable  in  a  proper  case  upon 
the  broad  ground  of  necessity,  but,  as  I  view 
the  record,  the  subject-matter  concerning 
which  the  witnesses  in  question  were  inter- 
rogated did  not  justify  an  expression  of 
tbeir  opinion.  Judgment,  or  oondoslon  upon 
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the  ground  of  necessity.  In  other  words, 
these  witnesses  detailed,  described,  and  laid 
before  the  Jury,  in  a  clear  and  intelligent 
manner,  the  facts  concerning  which  they 
were  interrogated,  so  that  It  was  possible 
for  the  Jury  to  draw  its  own  inference  and 
form  an  Intelligent  Judgment  as  to  the  cause 
of  the  injury  complained  of.  I  am  aware 
that  tJie  opinion  of  Judge  Hawley,  in  the 
case  of  McLeod  t.  Lee,  17  Nev.  108,  28  Pac. 
124,  is  dted  by  modern  texts  on  Evidence 
in  support  of  the  proposition  that  the  opin- 
ion of  an  ordinary  witness  as  to  cause 
and  effect  is  admissible  (1  Elliott  on  Evi- 
dence, §  674),  but  I  am  of  the  opinion  that 
this  distinguished  Jurist  did  not  commit  him- 
self nor  the  court  to  such  a  doctrine.  The 
court  In  that  case  was  dealing  with  an  ar- 
gument advanced  as  to  the  weight  of  the 
evidence.  In  the  case  at  bar  we  are  called 
upon  to  rule  upon  the  admission  of  evidence 
over  a  proper  objection.  The  witnesses  who 
were  permitted  to  state  their  opinions  and 
conclusions  as  to  the  cause  of  the  overflow 
had  no  dIfBculty  in  reproducing  or  describ- 
ing to  the  Jury  the  facts  of  the  subject- 
matter  concerning  which  they  were  inter- 
rogated, and  I  conclude  that  no  such  neces- 
sity existed  as  would  warrant  or  justify  the 
court  in  permitting  these  witnesses  to  ex- 
press their  opinions  and  conclusions  as  to 
an  ultimate  fact  upon  which  the  respondent 
rested  his  case.- 

I  am  further  of  the  opinion  that,  in  view 
of  respondent's  knowledge  of  the  then 
existing  conditions  resulting  from  long-con- 
tinued past  conditions  of  the  stream,  the 
court  erred  in  refusing  to  instruct  the  Jury 
fairly  and  correctly  on  the  law  covering  ap- 
pellants' evidence  adduced  in  support  of 
their  affirmative  defense  that  respondent  con- 
tributed to  his  own  Injury.  Malmstrom  v. 
People's  Ditch  Co.,  32  Nev.  246,  107  Pac. 
98,  distinguishing  Shields  v.  Orr  Ditch  Co., 
23  Nev.  354,  47  Pac.  194. 

I  am  also  of  the  opinion  that  the  damages 
are  excessive. 

McCARRAN,  C.  3.  I  dissent.  In  my 
Judgment,  there  was  nothing  presented  In 
the  reargiiraent  which  In  any  wise  attempted 
t<),  meet  the  various  phases  of  the  case  dis- 
cussed in  my  former  dissenting  opinion  (40 

Nev.  ,  153  Pac.  574).     There  I  dwelt  at 

length  on  the  question  of  the  ndraisslblUty 
of  the  so-called  nonexpt-rt  testimony. 

I  am  now  forced  to  the  belief  that  the 
learned  Justice  who  wrote  the  prevailing 
opinion  here  failed  to  grasp  the  full  force 
and  significance  of  the  language  of  this 
court  in  the  case  of  McL«od  v.  Lee,  17  Nev. 
103,  28  Pac.  124.  Moreover,  it  is  manifest 
that  the  long  and  eminent  line  of  authority 
supporting  my  position  in  my  dissenting 
opinion  and  supporting  this  court  in  its 
decision  in  McLeod  v.  Lee,  supra,  has  been 
lost  sight  of. 

How  d/iferent  from  the  prevailing  opinion 


Is  the  application  of  the  rule  laid  down 
in  McLeod  v.  Lee,  where  the  same  is  cited 
without  comment  by  Mr.  Rogers  in  his  work 
on  the  Law  of  Expert  Testimony.  Rogers 
on  Expert  Testimony  (2d  Ed.)  p.  IS. 

In  my  Judgment,  the  conclusion  reached  in 
the  prevailing  opinion  here,  as  in  the  pre- 
vailing opinion  on  the  former  hearing.  Is 
not  supported  by  the  record  as  it  is  before 
as.  In  the  prevailing  opinion  much  stress 
is  laid  on  the  effect  of  the  so-called  Merrltt 
dam,  an  obstruction  In  the  stream  some 
distance  above  the  Spmgg,  Alcorn  &  Bewley 
dam.  This  obstruction,  according  to  the 
record,  was  in  the  beginning  about  18  indies 
high.  As  early  as  1884  the  bed  of  the  stream 
had  become  so  flUed  with  sand  and  sediment 
from  the  Sprasrg.  Alcorn  &  Bewley  dam  that 
the  Merrltt  dam  was  entirely  obscured. 
The  record  negatives  any  idea  of  the  Merrltt 
dam  having  ever  been  used  as  a  dam  after 
the  year  1884.  The  record  discloses  that 
in  1885  it  was  covered  3  feet  deep  with 
sand.  So  extensive  was  this  deposit  above 
the  Spragg,  Alcorn  &  Bewley  dam  that  the 
banks  of  the  river  in  the  vicinity  of  the 
Merrltt  dam,  which  were  originally  approxi- 
mately 7  feet  high  above  the  floor  of  the 
river,  were  by  the  year  1904  not  to  exceed 
3  feet  high  above  the  newly  established  bed 
of  the  stream.  It  required  but  a  reading  of 
the  testimony  of  Feigenspan,  Waldo,  Mc- 
Leod, and  Warren  to  determine  these  facts. 
Never  after  1883,  if  the  record  is  to  be  relied 
upon,  could  the  Merrltt  dam  hare  become 
an  obstruction  to  any  extent  whatever.  Nev- 
er after  that  date  could  it  have  bad  any 
effect  on  the  flow  of  the  stream  or  in  the 
way  of  obstructing  sand  or  sediment  or 
debris.  I  am  at  a  loss  to  know  how  a  for- 
eign body  hurled  3  feet  below  the  bed  of  the 
stream  could  affect  the  flow  of  water  in 
that  stream.  The  floor  of  the  stream,  as 
it  originally  existed,  had  been  entirely  cov- 
ered by  silt  and  sand  to  a  depth  of  4  feet, 
which  covering,  according  to  the  record,  ex- 
tendetl  from  the  Spragg,  Alcorn  &  Bewley 
dam  upstream  far  above  and  beyond  the 
Merrltt  dam  as  it  originally  existed. 

Whatever,  may  be  said  as  to  the  acts  of 
respondent  In  making  those  certain  cuts 
by  reason  of  which  it  is  contended  he  con- 
tributed to  his  own  Injury,  some  ph.vslcal 
facts  stand  out  unanswered.  The  Spragg, 
Alcorn  &  Bewley  dam  marked  the  lower 
terminus,  so  to  speak,  of  the  sand  deposit. 
This  deposit  had  grown  from  year  to  year 
as  the  Spragg.  Alcorn  &  Bewley  dam  was 
extended  in  height.  The  Spragg,  Alcorn  & 
Bewley  dam  was  raised  from  year  to  year 
as  new  and  higher  lands  under  the  Spragg, 
Alcorn  &  Bewley  ditch  were  forced  into 
cultivation.  The  record  establishes  that 
there  was  no  deposit  of  sand  below  the 
Spragg,  Alcorn  &  Bewley  dam.  Tire  record 
establishes  that  the  deposit  of  sand  and 
silt  In  the  bed  of  the  stream  above  the 
Spragg,   Alcorn   &   Bewley   dam   had  corn- 
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menced  long  prior  to  the  construction  of 
the  cuts  made  by  tbe  respondent.  I  am  at 
a  loss  to. know  how  these  cuts  could  bare 
contributed  to  the  injury  of  respondent, 
which  Injury  was  caused  by  the  filling  up 
of  the  bed  of  the  stream,  when  a  part  of 
that  filling  up  had  talcen  place  long  prior 
to  the  creation  of  the  cuts  themselves.  It 
was  not  the  Spragg,  Aloom  &  Bewley  dam 
alone  which  cteated  the  overflow  of  the 
lands  of  respondent.  The  record  establishes 
that  that  overflow  was  caused  by  the  filling 
op  of  the  bed  of  the  stream  by  deposits  of 
sand  and  silt,  which  deposits  were  caused 
ky  the  Spragg,  Alcorn  &  Bewley  dam.  The 
record  establishes  that  many  of  these  de- 
posits, and  Indeed  much  of  the  filling  of  the 
lied  of  the  stream,  were  in  existence  long 
prior  to  the  time  at  which  It  appears  the  re- 
spondent created  the  cuts  by  reason  of  which 
It  is  contended  he  contributed  to  his  own 
injnry. 

Asanmlng  for  the  sake  of  argument  that  all 
that  is  contended  for  with  reference  to  the 
Merritt  dam  were  true,  and  that  It  was  a 
oontribntlng  cause,  the  prevailing  opinion,  in 
■o  far  as  It  deals  with  this  phase  of  the  case, 
is  antagonistic  to  a  principle  of  law  so  well 
established  as  to  be  considered  ruling.  Mr. 
Fftmham,  in  his  work  on  Water  and  Water 
Bights,  vol.  2,  p.  1892,  puts  the  proposition 
thus: 

"The  owner  of  the  obstruction  cannot,  bow- 
ever,  escape  all  liabUity  on  the  fcround  that  oth- 
er olMtructions  contributed  to  the  injury,  if  his 
own  did  so,  and  if  bis  own  act  was  an  efficient 
cause  of  the  injary." 

And  the  learned  aathor  dtes  the  leading 
case  of  Chapman  v.  Thames  Mfg.  Oo.,  13 
Conn.  269,  33  Am.  Dec.  401,  in  support  of  the 
proposition  that: 

"One  who  maintains  booms  in  a  riVer  where- 
by the  water  is  set  back  upon  the  land  of  an  up- 
per riparian  owner  is  liable  for  the  resulting  in- 
jury, although  logs  other  than  his  own  are 
stopped  by  the  booms,  and  form  the  jams  which 
raise  the  water,  or  even  where  the  rise  is  caused 
by  flood  trash." 

The  concurring  opinion  of  Mr.  Justice 
SANDERS  presents  three  statements  novel 
and  revolutionary.  To  my  mind  It  Is  a  lack 
of  familiarity  with  the  record  which  causes 
the  learned  justice  to  say  that  the  trial  court 
classified  witnesses  as  experts — 

"for  no  apparent  reason  other  than  to  make  it 
possible  for  such  witnesses  to  state  their  opinion 
and  conclusion  as  an  ultimate  fact  that  appel- 
lant's dam  was  the  sole  cause  of  the  injury." 

The  learned  Justice  apparently  overlooked 
the  fact  that  at  the  Instance  and  request  of 
the  defendant  the  court  gave  the  following 
instruction: 

"Ton  are  instructed  that  any  witness,  whether 
for  plaintiff  or  defendant,  who  testified  as  to  his 
opinion  as  to  what  caused  the  overflow  of 
puuntifTs  Iand,_  whether  he  formed  that  opinion 
upon  investigation  made  before  pr  after  the  over- 
flow, or  in  any  other  manner,  and  vvliether  en- 
gineer or  not,  comes  within  the  definition  of  an 
expert  referred  to  in  these  instructions,  and  his 
testimony  as  to  such  opinion  was  only  admissi- 
ble liecaase  such  person  was  deemed  by  the  court 


to  have  expert  knowledge  on  that  subject.  Such 
expert  testimony  is  to  be  construed  by  yon  in 
view  of  the  ascertained  facts  and  the  Imown 
laws  of  nature,  and  you  are  not  bound  by  the 
opinion  of  any  witness  of  plaintiff  or  defendant 
it  such  opinion  is  contrary  to  the  facts  proved 
or  to  the  known  laws  of  nature." 

Here  was  a  specific  request  coming  from 
the  defendant  In  the  way  of  an  Instruction 
allowed  by  the  court.  In  which,  at  the  in- 
stance of  the  defendant  any  witness,  "wheth- 
er for  plaintiff  or  defendant,  who  testified  as 
to  his  opinion  as  to  what  caused  the  over- 
flow of  plalntlfFs  land,  whether  he  formed 
that  opinion  upon  investigation  made  before 
or  after  the  overflow,  or  in  any  other  man- 
ner," was  to  be  considered  by  the  Jury  as  an 
expert. 

I  dwelt  upon  this  phase  of  the  case  at 
length  In  my  former  dissenting  opinion.  The 
nonexpert  witnesses  who  testified  were  in 
most  instances,  if  not  in  every  Instance,  citi- 
zens of  the  community  who,  living  In  the 
vicinity,  experienced  in  the  conditions  there 
prevailing,  actually  olMerved  the  Walker  riv- 
er and  the  McLeod  ranch  during  the  period 
In  which  the  latter  was  damaged  by  the 
overflowing  of  the  former.  It  was  not  an  ap- 
proximation based  on  subsequent  conditions 
to  which  those  witnesses  testified.  It  was 
the  physical  thing  which  they,  present  upon 
the  premises,  saw,  each  detail  of  which  they 
related.  If  the  assertion  contained  in  the 
first  proposition  of  the  concurring  opinion 
were  to  become  the  law,  it  wonid  revolution- 
ize a  phase  of  the  law  of  evidence  which  has 
received  the  sanction  of  authority  such  as  is 
recognized  wherever  our  system  of  Juris- 
prudence prevails.  3  Wlgmore  on  Evidence,  § 
823;  Bonato  v.  Peabody  Coal  Co.,  248  111.422. 
94  N.  E.  69.  As  to  whether  the  testimony  of 
these  witnesses  was  to  go  before  the  jury  as 
the  testimony  of  experts  was  a  question 
largely  In  the  discretion  of  the  trial  court, 
and  the  concurring  opinion,  like  the  prevail- 
ing opinion,  falls  to  designate  a  single  element 
or  Instance  In  which  the  trial  court  could 
be  charged  with  abuse  of  discretion  In  this 
respect 

Any  amount  of  authority  might  be  cited  to 
support  the  rule  under  which  testimony  such 
as  that  adduced  from  these  witnesses  was 
admissible,  but  the  rule  is  so  succinctly  stat- 
ed by  Mr.  Chief  Justice  Carter,  speaking  for 
the  Supreme  Court  of  the  state  of  Illinois, 
In  the  case  of  People  v.  Jennings,  252  111. 
534,  96  N.  BL  1077,  37  L.  E.  A.  (N.  S.)  778, 
that  I  deem  it  suflicient  to  quote  the  same 
at  length.    The  learned  Justice  suys: 

"Opinion,  so  far  as  it  consists  of  a  statement 
of  an  effect  produced  on  the  mind,  becomes  pri- 
mary evidence,  and  hence  admissible  whenever 
a  condition  of  tilings  is  such  that  it  cannot  be  re- 
produced and  made  palpable  in  thf  concrete  to 
the  jury.  1  Wharton  on_  Crim.  Evidence  (8th 
Ed.)  f  459.  It  has  been  snid  that  a  witm-i-  must 
not  be  examined  in  chief  as  to  his  belief  i)r  per- 
suasion, but  only  as  to  his  knowledge  of  the 
fact.  'As  far  as  regards  mere  belief  or  persua- 
sion which  does  not  rest  upon  a  suHicicnl  and 
legal    foundation,   this   position    is    correct,   as 
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where  a  man  believes  a  fact  to  be  true  merely 
because  be  has  heard  it  said  to  be  so ;  but  with 
respect  to  persuasion  or  belief  as  founded  on 
facts  within  the  actual  knowledge  of  the  witness 
the  position  is  not  true.' " 

Mr.  Lawson,  In  his  work  on  Elxpert  and 
Opinion  Evidence,  page  460,  says: 

"The  opinions  of  ordinary  witnesses  derived 
from  observation  are  admissible  in  evidence 
when,  from  the  nature  of  the  subject  under  in- 
vestigation, no  better  evidence  can  be  ol)tained, 
or  the  facts  cannot  otherwise  be  presented  to  the 
tribunal,  e.  g..  questions  relating  to  time,  quan- 
tity, number,  dimensions,  height,  speed,  distance, 
or  the  like.  The  indications  themselves  ought 
to  be  proved ;  and  it  is  quite  true  that  the  jury 
are  authorized  to  draw  their  own  deductions 
from  them;  but  no  witness  can  fully  present 
the  appearances  as  they  were  before  his  eyes ; 
and  to  take  the  testimony  of  what  he  saw  with- 
out his  opinion  would  seldom  prove  fuUy  satis- 
factory, and  would  often  be  misleading.  *  »  • 
The  general  rule  certainly  is  that  witnesses  are 
to  testify  to  facts,  and  not  to  give  their  indi- 
vidual opinions.  This  rule,  however,  lias  its  ex- 
ceptions, some  of  which  are  as  familiar  and  as 
well  settled  as  the  rule  itself,  ^^^len  all  the  per- 
tinent facts  can  be  sufiBciently  detailed  and  de- 
scribed, and  when  the  triers  are  supposed  to  be 
able  to  form  correct  conclusions  without  the 
aid  of  opinion  or  judgment  from  others,  no  ex- 
ception to  the  rule  is  allowed.  But  cases  occur 
where  the  affirmative  of  these  propositions  can- 
not be  assumed.  The  facts  are  sometimes  inca- 
pable of  being  presented  with  their  proper  force 
and  significance  to  any  but  the  observer  him- 
self, and  it  often  happens  that  the  triers  are  not 
qualified,  from  experience  in  the  ordinary  affairs 
of  life,  duly  to  appreciate  all  the  material  facts 
when  proved.  Under  these  circumstances,  the 
opinions  of  witnesses  must,  of  necessity,  be  re- 
ceived." 

As  to  the  second  proposition  dealt  with  In 
the  concurring  opinion  of  Mr.  Justice  SAN- 
DERS, namely,  the  instruction  given  by  the 
court  dealing  with  the  question  of  primary 
or  proximate  cause,  I  deem  it  a  useless  ex- 
penditure of  time  and  space  to  dte  authorities 
supporting  the  Instruction  as  given.  SutUce 
It  to  say  that  It  has  been  sanctioned  by  this 
court  Konig  v.  N.  O.  O.  Ry.,  36  Nev.  181, 
135  Pac.  141. 

The  court  gave  ample  instruction  as  to  the 
issue  of  respondent's  nets  contributing  to  the 
injury.  Instruction  No.  19,  given  in  behalf 
of  the  defendants,  was  a  clear  and  explicit 
statement  directing  the  Jury  that: 

"If  there  is  no  evidence  sufficient  to  show  to 
your  satisfaction  whether  the  injury  was  occa- 
sioned by  reason  of  the  defendant  s  dam  or  some 
other  cause,  then  you  cannot  speculate  or  guess 
at  the  matter,  but  in  the  absence  of  any  proof 
satisfying  you  as  to  the  actual  cause  of  the  in- 
jury you  cannot  render  a  verdict  for  plaintiff  in 
this  case,  but  must  decide  for  defendants." 

Again,  defendants'  instruction  No.  23,  giv- 
en by  the  court,  was  one  which  clearly  in- 
structed the  Jury  as  to  contributing  causes. 

Again,  instruction  No.  33  dwelt  specifical- 
ly upon  the  acts  of  respondent  in  making  the 
cuts  alleged  by  the  appellant  to  have  con- 
tributed to  the  injury.  The  Jury  was  there 
Instructed  that  If  they  found  that  the  acts  of 
respondent  in  this  respect  contributed  to  his 
injury,  they  should  And  a  verdict  in  favor  of 
defendants. 


In  Instructing  Juries  as  to  the  law  applica^ 
ble  to  a  given  case  it  is  not,  in  my  Judgmpnc 
the  duty  of  the  court  to  given  eveijy  instruc- 
tion offered  by  the  respective  parties.  If  one 
instruction  clearly  and  specifically  covers  the 
particular  phase  of  the  law  applicable  to 
some  issue  in  the  case,  it  is  sufliclent.  Ex- 
perience has  taught  that  it  is  not,  as  a  rule, 
the  lack  of  instruction  which  tends  to  lead  a 
Jury  astray,  but  rather  the  giving  of  promis- 
cuous, disconnected,  contradictory  instnio- 
tions,  the  volume  and  extent  of  which  usually 
amount  to  a  labyrinth  in  which  tlte  Jury  may 
become  lost 

As  to  the  third  proposition  relied  upon  in 
the  concurring  opinion,  assuming  for  the  sake 
of  argument  that  the  damages  were  exces- 
sive, such  would  be  no  ground  for  perempto- 
ry reversal  by  this  court  inasmuch  as  it  ia 
within  the  province  of  this  court  under  its 
jurisdictional  authority,  to  modify  such  dam- 
ages.   Konig  V.  N.  C.  O.  Ry.,  supra. 

Let  us  assume  that  every  element  relied 
upon  in  the  opinion  of  my  learned  Associates 
were  well  taken.  Let  me  ask,  what  was  the 
efficient  cause  of  the  flooding  of  the  lands  of 
respondent?  The  history  of  the  Spragg,  Al- 
corn &  Bewley  dam,  as  it  is  related  in  the 
record,  answers  this  question.  This  obstruc- 
tion in  the  Walker  river  had  originally  served 
tlie  purpose  Intended  by  the  original  owners 
of  the  Spragg,  Alcorn  &  Bewley  ditch,  name- 
ly, to  divert  the  water  for  the  Spragg,  Alcorn 
&  Bewley  ditch  as  originally  constructed. 
But  the  Spragg,  Alcorn  &  Bewley  ditch  was 
put  into  forced  service,  so  to  speak,  in  later 
years,  and  lands  which  were  not  originally 
under  the  ditch  were  brought  under  by  rais- 
ing the  level  of  the  water  in  the  ditch  and 
throwing  a  series  of  dams  across  the  same. 
To  do  this,  the  Spragg,  Alcorn  &  Bewley  dam 
was  raised  each  season,  and  hence  made  to 
perform  a  service  unusual,  unanticipated,  and 
the  effect  of  which  could  not  be  foreseen.  In 
this  forced  and  unusual  service,  in  this  new 
and  changing  condition  of  the  dam,  was  the 
efficient  cause  of  the  flooding.  The  act  of 
forcing  the  obstruction  to  perform  this  un- 
usual and  changing  service  was  the  efficient 
cause  of  the  flooding;  hence  the  efficient 
cause  of  the  injury  of  respondent,  the  lia- 
bility for  which,  in  the  language  of  Mr.  E^rn- 
ham,  supra,  the  appellant  should  not  escape. 
This  condition,  evidence  supporting  it  and 
everything  pertaining  to  It,  was  brought  to 
the  attention  of  the  Jury,  and  the  whole  mat- 
ter presented  under  most  elaborate  instruc- 
tions as  to  every  phase  of  the  law  pertain- 
ing to  the  case.  Under  a  long  line  of  deci- 
sions by  this  court,  the  verdict  of  that  Jury, 
based  as  it  was  upon  a  connict  of  evidence^ 
should  not  be  disturbed  by  this  court 

I  refer  again  most  emphatically  to  the 
matters  dwelt  upon  in  my  former  dissenting 
opinion  ;  the  assertions  here  made  being  only 
supplemental  thereto. 
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97  Wash.  628) 

NORTHWESTERN  IMPROVEMENT  CO.  et 

al  V.  PIERCE  COUNTY.    (No.  13937.) 
(Supreme  Court  of  Washington.    Aug.  6,  1917.) 

1.  Taxation  ®=»494(2)  —  Asbessmbnt  —  Set- 
ting Aside— Equitt. 

Ekiuity  will  not  set  aside  the  opinion  of  tax- 
ing officers  in  fixing  the  value  of  lands  for  pur- 
pose of  taxation,  unless  such  arbitrariness  or  in- 
etiuality  enters  into  the  assessment  as  to  violate 
the  fundamental  principles  of  taxation. 

2.  Taxation  ®=3319(2)  —  Assessment  —  Set- 
TiMo  Aside— Pbesumptions. 

Eren  with  no  testimony  to  support  it,  there 
will  be  clear  presumption  in  favor  of  correct- 
ness and  fairness  of  the  valuations  placed  on 
lands  by  assessors. 

3.  Appeal  and  Ebbob  <S=9l073(l)  —  Assess- 
ment—SEnixo  Aside— Decree. 

Court's  action  in  striking  from  the  assess- 
ment rolls  all  taxes  levied  on  lands  which,  un- 
der testimony  of  county's  expert  witnesses,  are 
without  value,  and  reducing  valuations  to  max- 
imum value  placed  on  lands  by  such  witnesses, 
where  their  estimate  was  below,  the  amount  of 
the  assessment,  is  not  prejudicial  to  the  owners. 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  R.  B.  Albertson,  Judge. 

Action  by  the  Northwestern  Improvement 
Company  and  others  against  Pierce  County. 
From  decree  adverse  to  them,  complainants 
api)eaL    Affiriued. 

(Jeo.  T.  Held,  J.  W.  Quick,  L.  B.  da  Ponte, 
O.  A.  Murray,  and  H.  S.  Griggs,  aU  of  Ta- 
coma,  for  appellants.  Fred  G.  Remann, 
Harry  B.  Phelps,  and  A.  B.  Bell,  all  of  Ta- 
coma,  for  respondent. 

MORRIS,  J.  Owing  to  the  size  of  the 
record  and  the  amount  of  the  matter  to  be 
considered,  the  determination  of  this-  case  bad 
been  delayed  somewhat  beyond  its  order. 
Appellants  conmienced  three  separate  actions 
against  Pierce  county,  seeking  to  reduce  cer- 
tain taxes  and  cancel  others  against  coal 
lands  belonging  to  appellants,  and  to  recover 
judgment  for  taxes  previously  paid  under 
protest.  By  stipulation  of  the  parties  the 
suits  were  con&oUdated  for  the  purpose  of 
trial  below,  with  a  provision  that  a  separate 
judgment  be  entered  In  each  case.  The  lower 
court  made  hidings  reducing  the  taxes  on 
some  of  the  lauds  involved,  canceling  others, 
and  granting  judgment  In  favor  of  two  of 
the  appellants  for  tuxes  previously  paid  un- 
der protest.  These  three  suits  involve  the 
assesbinent  for  coal  values  of  54  sections  of 
laud.  In  190S  some  19,727  acres  of  the  land 
here  Involved,  belonging  to  the  Northwestern 
Improvement  Company,  were  assessed  on 
tbeir  coal  values  at  $179,690,  and  taxes  levied 
in  the  sum  of  $4,446.94  for  the  year  1908,  and 
$4,266.76  for  the  year  1909.  In  April,  1910, 
the  Northwestern  Improvement  Company 
commenced  an  action  complaining  of  this  as- 
sessment, and  obtained  a  Judgment  canceling 
a  part  thereof;  the  lower  court  finding  that 
tbu  lands  were  not  valuable  for  coal,  and  re- 
straining the  collection  of  that  part  of  the 


assessment  levied  on  coal  values.  No  at- 
tempt wUl  be  made  to  summarize  the  evi- 
dence. It  is  too  long  and  too  oondictlng. 
We  will  for  the  most  part  content  ourselves 
with  the  statement  of  the  conclusions  reach- 
ed. 

In  the  fall  of  1913  W.  I.  Moulton.  a  tim- 
ber cruiser  and  speculator  In  coal  lands,  act- 
ing under  the  direction  of  the  county  assessor, 
began  gathering  statistics  upon  which  to  base 
the  valuation  of  these  lands  for  the  purpose 
of  taxation.  Moulton  was  more  or  less  fa- 
miliar with  the  land,  having  personally  ex- 
amined much  of  it,  and  having  at  one  time 
owned  some  of  it.  tie  went  upon  the  land  in 
November,  1913,  for  the  purpose  bf  making 
further  examination,  with  the  view  of  ascer- 
taining the  value  of  the  land  as  acreage  and 
for  timber  and  coal.  In  giving  the  result  of 
his  labors  to  the  assessor,  he  gave,  not  only 
his  opinion  based  upon  his  personal  examina- 
tion, but  asi  the  same  liad  been  determined 
after  an  examination  of  the  compiled  data 
as  to  the  land,  and  after  consulting  with 
geologists,  the  state  mine  inspector,  mine  of- 
ficials, and  other  public  officials  In  other 
states,  for  the  purpose  of  ascertaining  their 
methods  of  fixing  Cbal  values  for  the  purpose 
of  taxation.  This  report  of  Moulton,  com- 
piled from  the  above  sources,  was  made  the 
basis  by  the  assessor  for  tlie  assessment  roll 
for  the  years  1913  and  1914,  and  was  divided 
between  the  three  appellants  as  follows: 
Northwestern  Improvement  Company,  ap- 
proximately 17,000  acres,  $287,250;  St.  Paul 
&  Tacoma  Lumber  Company,  approximately 
3,200  acres,  $41376;  ConneUsvllle  Coal  & 
Coke  Company,  approximately  960  acres,  $6,- 
645.  Appellants,  being  dissatisfied  with  these 
assessments,  brought  tills  action  and  appeal- 
ed from  adverse  decree. 

The  evidence  Is  bulky  and  conflicting.  A 
number  of  witnesses,  with  much  practical  ex- 
perience in  coal  mining,  testified  on  behalf  of 
the  appellants,  and  were  generally  of  the 
opinion  that  the  land  had  little  value  as  coal 
land;  that  aUout  the  only  value  that  could  be 
given  the  land  was  of  a  speculative  nature. 
No  recent  sales  were  shown.  Neither  does 
it  appear  that  any  of  the  land  had  been  ofTer- 
ed  for  sale  of  late  years.  So  that,  in  reach- 
ing a  conclusion  as  to  the  value  of  these  lands 
as  coal  lands,  such  conclusion  must  be  based 
almost  Kitlrely  upon  the  opinion  of  various 
witnesses.  In  its  behalf  respondent  called 
Moulton,  who  had  gathered  the  data  from 
which  the  assessments  were  compiled,  R.  P. 
Tarr,  a  graduate  geologist,  who  had  been  In 
the  employ  of  the  Northwestern  Improvement 
Company  for  some  nine  years  prior  to  the 
trial,  and  Prof.  Bailey  Willis,  a  man  of  rec- 
ognized standing  as  a  geologist,  with  much 
experience  as  a  geological  Investigator  and  in 
the  making  of  geologic  surveys.  Willis  had 
made  an  extensive  survey  of  these  lands  in 
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the  years  1881  to  1884  and  had  compiled  a 
report.  He  made  a  second  examination  in 
1806.  Tb.e  lower  ooort  seems  to  bare  been 
influenced  in  reaching  Its  conclusion  largely 
by  the  testimony  oC  Tarr  and  Willis.  On 
what  they  consider  a  conserratire  estimate, 
these  two  witnesses,  based  upon  their  knowl- 
edge of  these  particular  lands  and  a&'  experts 
on  the  subject  of  coal  lands  in  general,  tes- 
tlfled  that  these  lands  contained  many  mil- 
lions of  tons  of  mineable  coal.  It  also  appear- 
ed that  the  owners  of  these  lands  had  from 
time  to  time  given  leases  on  royalties,  and 
had  thus  established  a  measure  of  the  royalty 
value  of  each  ton  of  coaL  With  this  royalty 
measure  thus  established,  and  upon  their 
estimate  of  the  number  of  tons  of  coal,  Tarr 
and  Willis  fixed  their  values  as  coal  proper- 
ties. They  do  not  agree  as  to  the  value  of 
the  land  In  each  section,  and  at  times  their 
values  are  far  apart.  In  their  opinion,  much 
of  the  land  is  more  valuable  than  is  shown 
by  the  valuations  fixed  by  the  assessment 
roll,  while  some  of  it  is  of  less  value. 

It  is  apparent,  by  reason  of  the  fact  that 
some  of  the  coal  is  inferior  In  quality  to  the 
product  of  competing  mines  in  the  same  dis- 
trict, that  up  to  the  present  time  but  little, 
if  any,  profit  has  been  derived  from  any  de- 
velopment of  the  land  as  coal  properties; 
bnt  It  1&  also  clear  that,  notwithstanding  this 
fact,  there  has  never  been  any  abandonment 
of  the  property  as  a  coal-mlning  proposition. 
A  summary  of  the  lower  court's  conclusion 
may  be  found  in  the  following  excerpt  from 
its  decree: 

"Let  a  decree  be  entered,  striking  from  the 
assessment  rolls  all  of  the  taxes  levied  for  coal 
valaatioDs  npon  the  lands  which  under  the  testi- 
mony of  Prof.  Willis  and  Mr.  Tarr  are  without 
such  value,  and  reducing:  the  valoations  for  coal 
of  all  of  the  lands  involved  in  the  three  consoli- 
dated cases  to  the  maximum  value  for  real  to 
be  found  in  their  testimony,  where  their  esti- 
mate was  below  the  amount  of  the  assessment. 
Of  course,  the  assessment  against  the  different 
parcels  of  land  on  account  of  coal  cannot  be  in- 
creased beyond  the  amount  extended  on  the  rolls, 
even  though  in  the  opinion  of  these  witnesses 
that  estimate  was  below  the  actual  60  per  cent 
value,  as  this  court  cannot  act  as  a  board  of 
equalisation." 

[1]  In  reviewing  these  assessments,  we 
must  bear  in  mind  that  we  are  dealing  large- 
ly with  questions  of  opinion  as  to  the  value  of 
these  lands  for  the  purpose  of  taxatloa  It 
has  too  long  been  the  law  to  be  now  doubted 
that  equity  will  not  Interfere  to  set  aside  the 
opinion  of  taxing  officers  In  fixing  the  value 
of  lands  for  purpose  of  taxation,  until  It  Is 
shown  that  such  arbitrariness  or  inequality 
enters  into  the  assessment  as  to  violate  the 
fundamental  principles  of  taxation.  It  is 
also  well  settled  that  in  making  an  assess- 
ment it  is  presumed  the  assessor  has  only 
performed  his  full  duty,  and  the  burden  of 
showing  otherwise  is  cast  upon  those  who  at- 
tack It  "The  assessor  and  board  of  equaliza- 
tion act  In  a  quasi  judicial  capacity  In  mak- 
ing or  equalizing  assessmeute.    The  law  pre- 


sumes that  they  have  performed  their  duty 
In  a  proper  manner,  'niiere  the  rights  of  the 
public  require  it,  the  presumption  in  favor  of 
due  performance  is  liberal,  and  the  evidence 
to  overthrow  It  must  be  clear."  Templeton 
V.  Pierce  County,  25  Wash.  377,  382,  65  Pac. 
553,  565;  National  I>umber  &  Mfg.  Co.  v. 
Chehalls  County,  86  Wash.  483,  488,  150  Pac. 
1164;  Hlllman's  Snohomish  County  Land  A 
R.  R.  Co.  V.  Snohomish  County,  87  Wash.  58, 
151  Pac.  06;  Heuston  v.  King  Count}-,  00 
Wash.  200,  202,  166  Pac.  773. 

[2]  There  can  be  no  question  but  what  the 
testimony  of  the  respondent's  witnesses  clear- 
ly supported  the  assessment  upon  these  lands. 
Even  with  no  testimony  to  support  it,  there 
will  be  a  clear  presumption  In  favor  of  the 
correctness  and  fairness  of  the  valuations 
placed  upon  these  lands  by  the  assessor,  and 
we  cannot  find,  without  in  the  mbst  part  dis- 
regarding the  testimony  in  behalf  of  respond- 
ent, that  appellants  have  sustained  the  bur- 
den of  showing  excessive  values.  Heuston  v. 
King  County,  90  Wash.  200, 155  Paa  773.  We 
have,  therefore,  not  only  the  presumption  in 
favor  of  these  assessments,  the  findings  of  the 
lower  court  sustaining  them  in  the  main,  but 
the  testimony  of  at  least  two  witnesses  of  un- 
questioned learning  and  undoubted  familial^ 
ity  with  the  facts  necessarily  involved  in  the 
opinions  expressed  by  them,  which  after  most 
careful  compilation  of  data  support  at  least 
in  the  amount  of  the  Judgments,  the  values 
fixed  by  the  assessor.  Realizing  the  value  of 
these  two  witnesses  to  respondent,  appellants 
discuss  their  testimony  at  great  length,  and 
undertake  to  show  the  fallacy  of  their  reason- 
ing. We  are,  however,  unable  to  find  any- 
thing in  the  record  which  convinces  ns  that 
their  testimony  should  not  be  given  due  con- 
sideration, especially  after  the  trial  Judge, 
n  careful  trier  of  fact,  having  the  witnesses 
before  him,  with  dne  opportunity  for  exam- 
ination and  reaching  a  conclusion  as  to  the 
weight  and  value  of  their  testimony,  has  en- 
tered a  decree  supporting  in  the  main  the 
contention  of  respondent. 

[3]  Appellants  also  complain  of  the  method 
employed  by  the  lower  court  In  reducing  the 
assessment  upon  these  lands,  in  employing 
the  value  nearest  approaching  the  assessed 
value  placed  by  Tarr  or  Willis  upon  each  sec- 
tion of  the  land.  They  seem  to  be  of  the  opin- 
ion that  the  lower  court  disregarded  the  tes- 
timony of  these  witnesses  when  favorable  to 
appellants,  and  accepted  it  when  unfavorable. 
The  decree,  however,  is  not  subject  to  this 
criticism.  What  the  lower  court  really  did 
was  to  give  appellants  advantage  of  a  reduc- 
tion whenever  these  two  witnesses  testified 
to  no  value,  and  when  the  value  placed  upon 
any  section  by  the  assessor  was  not  upheld 
by  either  appellants  were  again  favored  by  a 
reduction  in  value  equal  to  the  nearest  ap- 
proach to  the  assessor's  value  placed  upon 
any  section  by  either  of  the  witnesses.  Such 
a  method  seems  to  us  to  be  favorable  rather 
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than  onfavorable  to  appellants'  contention 
as  here  made,  and  the  result  is  their  obtain- 
tng  the  relief  panted  them  by  the  decree. 

Numerous  other  contentions  are  made  In 
appellants'  behalf,  most  of  which  are  answer- 
ed by  what  has  already  been  said.  Others 
InvolTe  a  detailed  discussion  of  the  evidence, 
whldi  would  add  nothing  to  the  ralue  of  this 
opinion. 

Upon  the  whole  case,  we  are  of  the  opinion 
that  the  Judgment  should  be  affirmed.  It  is 
so  ordered. 

ELLIS,  a  3.,  and  MAIN,  J.  concur. 


(87  Wash.  B34) 

WEYERHAEUSER  TIMBER  CO.  v.  PIERCE 

COUNTY. 

NORTHWESTERN  IMPROVEMENT  CO.  r. 

SAME. 

(No.  13344.) 
(Supreme  Court  of  Washington.    Aug.  6,  1917.) 

1.  Appsai.  and  Eeeob  <&=>583(1)— Abstbact 
OF  Record — SuFnciENcy. 

Abstract  of  record  filed  by  cross-appellant 
will  not  be  stricken,  on  the  ground  that  cross- 
appellant  took  no  exceptions  to  court's  findings 
of  fact  and  its  brief  did  not  sufficiently  refer  to 
pages  of  abstract  for  veritication,  where  it  may 
be  treated  a»  supplemental  to  that  filed  by  ap- 
pellants. 

2.  Taxation  «=»348— Assessment— Review— 
Abbitbabt  Assessment. 

Action  of  assessor  in  adopting,  without 
change,  Taiuations  of  timber  lands  made  by 
former  assessors  prior  to  depreciation  in  timber 
values,  in.  fixing  values  without  considering  ele- 
ments of  quality  and  quantit^^  of  timber,  its  ac- 
cessibility, and  logging  conditions,  and  assess- 
ing oroperty,  in  violation  of  Rem.  Code  1915,  { 
9112,  at  more  than  50  per  cent,  of  its  fair  value, 
though  all  other  property  is  assessed  at  50  per 
cent.,  is  arbitrary  and  discriminatory. 

3.  Taxation  ®=347(1)— Assessment— Valua- 
tion OF  Real  Pbopebty— "Real  Pbop- 
ekty."  . 

Including  land  value  as  element  to  .be  con- 
sidered in  assessing  land  with  timber  It  bears 
as  real  estate,  though  not  assessing  land  sep- 
arately, is  not  double  taxation,  under  system  of 
taxation  requiring  all  real  property  to  be  assess- 
ed unless  specifically  exempted,  in  view  of  Rem. 
Code  1915,  S  9092,  defining  "real  property,"  for 
purposes  of  taxation,  as  including  land  and  all 
rights  and  privileges  thereto  appertaining,  and 
■ectloiis  90^  and  9222—1,  permitting  separate 
taxation  of  standing  timber  only  in  case  land 
and  timber  are  held  in  separate  ownership. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Slrst  and  Second  Series,  Real 
Property.] 

4.  Taxation     «=>319(^  —  Assessment  —  Na- 

TVKE. 

Assessor  and  board  of  equalization  act  In 
quasi  judicial  capacity. 

6.  Taxation  <8='319(2)  —  Assessment  —  Pbb- 
sumptions. 

Presumption  that  assessor  and  board  of 
equalization  have  performed  their  duties  in  a 
proper  manner  will  be  liberally  indulged,  and 
evidence  to  overthrow  it  must  be  clear. 
t.  Taxation  «=3494(1')  —  Assessment  —  Re- 
view—Arbitraby  Assessment. 

Where  assessor  acts  arbitrarily,  or  proceeds 
nn  fundamentally   wrong  theory,  in  making  the 


assessment,  courts  will  grant  relief  against  over- 
valuation of  real  property,  regardless  of  action 
of  board  of  equalization. 

7.  Taxation     <S=»40(8) -Assessment— Uni- 
robmitt  and  equality. 

There  is  neither  requisite  uniformity  nor 
equality  of  taxation,  where  all  kinds  of  property 
save  one  are  designedly  assessed  at  lesser  per- 
centage of  their  fair  yalae  than  that  one. 

8.  Taxation     ig=494(l)  — Assessment  — Rjt- 
TIEW — Abbitbaby  Assessment. 

Rule  that  codrt  will  not  interfere  with  as- 
sessment on  sole  ground  of  excessive  valuation, 
in  absence  of  fraud,  unless  assessment  is  so 
great  as  to  amount  in  itself  to  fraud  in  law, 
does  not  apply,  where  it  is  arbitrary. 

9.  Taxation    cS=>500— Assessment^Review— 
Evidence. 

In  action  for  cancellation  of  taxes  on 
ground  of  overvaluation,  assessments  for  years 
prior  to  those  involved  are  admissible,  to  show 
that  in  making  assessments  in  question,  assessor 
merely  adopted  arbitrary  valuation  of  prior  as- 
sessors, without  proper  exercise  of  his  own 
judgment,  and  that  valuations  are  on  higher 
percentage  of  fair  value  than  allowed  by  law. 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;   M.  L.  Clifford,  Judge. 

Actions  by  the  Weyerhaeuser  Timber  Com- 
pany and  by  the  Northwestern  Improvement 
Company  against  Pierce  County,  consolidated 
for  trial.  From  separate  judgments  for  each 
plalntllT,  both  plalntlflts  and  defendant  ap- 
peal. Remanded,  with  Instructions  to  mod- 
ify. 

L.  B.  Da  Ponte,  W.  L.  McConnlck,  Geo.  T. 
Held,  and  J.  W.  Quick,  all  of  Tacoma  (F.  M. 
Dudley,  of  Seattle,  and  H.  S.  Griggs,  of  Ta- 
coma, of  counsel),  for  api)ellant.  F.  G.  Rem- 
ann,  Harry  E.  Phelps,  A.  B.  Bell,  and  Chas. 
Murray,  all  of  Tacoma,  for  respondents. 

ELLIS,  O.  J.  The  Weyerhaeuser  Timber 
Company  an'd  the  Northwestern  Improve- 
ment Company  began  separate  actions  against 
Pierce  county  for  the  cancellation  of  a  por- 
tion of  the  taxes  assessed  against  certain 
timber  lands  for  the  year  1914  on  the  ground 
of  overvaluation,  and  for  recovery  of  excess 
payments  made  under  protest.  By  stipula- 
tion the  two  actions  were  consolidated  for 
trial,  with  an  agreement  that  separate  judg- 
ments be  entered.  Supplemental  complaints 
were  filed,  presenting  the  same  Issue  as  to 
the  assessed  valuations  for  the  year  1915,  upon 
which  taxes  were  not  then  due.  The  Weyer- 
haeuser Timber  Company  sought  a  reduction 
of  $24,130.58  on  Its  tax  of  $60,152.65,  and  the 
Northwestern  Improvement  Company  a  re- 
ducUou  of  $5,648.66  on  its  tax  of  $9,772.34. 
The  trial  court  found  that  plaintiffs  were  en- 
titled to  a  16%  per  cent,  reduction  in  the 
amount  of  the  valuations  upon  which  they 
had  been  assessed,  gave  Judgment  to  the  Wey- 
erhaeuser Company  In  the  sum  of  $11,314.17 
for  the  excess  taxes  of  1914  paid  under  pro- 
test, and  decreed  an  equivalent  reduction  of 
the  taxes  falling  due  for  the  year  1915.  In 
the  case  of  the  Northwestern  Company  the 
court  gave  Judgment  canceling  Its  taxes  to  the 
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sum  of  $1,628.72  for  the  yeor  1914,  and  In 
the  sum  of  $1,642.52  for  the  year  1915;  the 
variation  In  amounts  being  'due  to  the  f&ct 
that  the  assessor  had  in  certain  instances  in- 
creased the  valuation  for  the  latter  year  over 
that  of  the  preceding  year.  From  these  Judg- 
ments the  plaintiffs  and  defendant  both  ap- 
peal; the  former  claiming  they  are  entitled 
to  a  further  reduction  in  valuations,  and  the 
latter  that  the  court  erre'd  in  granting  any 
reduction.  To  avoid  confusion,  we  shall  re- 
fer to  the  parties  throughout  as  plaintiffs  and 
defendant. 

[1]  Plaintiffs  have  moved  to  strike  the  ab- 
stract of  the  record  filed  by  defendant  in  sup- 
port of  its  appeal.  It  is  urged  that  it  has  no 
place  in  the  record,  because  defendant  took 
no  exceptions  to  the  court's  findings  of  ttict 
(Harblcan  v.  Chamberlln,  82  Wash.  556,  144 
Pac.  717);  and,  further,  that  it  Is  useless, 
in  that  defendant's  brief  insufllclently  refers 
to  the  pages  of  the  abstract  for  verification 
(rule  8  [71  Wash.  xlvUi,  132  Pac.  xii]).  Re- 
gardless of  defendant's  cross-appeal,  its  ab- 
stract may  be  treated  as  supplemental  to  that 
filed  by  plaintiffs  on  their  own  appeaL  Such 
an  abstract  the  statute  permits  a  respondent 
to  supply.  Though  not  referred  to  in  defend- 
ant's brief  as  freely  as  could  be  desired  for 
the  convenience  of  the  court,  this  abstract 
has  been  useful  alike  with  that  of  plaintiffs 
in  marshaling  the  contents  of  a  voluminous 
record.    The  motion  is  denied. 

Plaintiffs  contend  that  their  properties 
were  subjected  to  an  arbitrary  and  excessive 
valuation,  in  that  (1)  they  are  now  assessed 
at  values  placed  on  them  at  the  height  of  a 
boom  in  the  lumber  industry,  and  that  at  the 
time  of  assessment,  suit,  and  trial  lumber 
values  had  depreciated  from  30  to  50  per 
cent. ;  (2)  that  an  arbitrary  zone  system  was 
employed,  resulting  in  a  valuation  of  $1  per 
thousand  being  placed  on  their  fir  timber 
within  one  mile  of  a  logging  load  or  other 
outlet,  and  a  reduction  of  5  cents  per  thou- 
sand with  each  mile  of  recession  from  such 
road  or  outlet,  regardless  of  logging  couditions 
an'd  the  quality  and  accessibility  of  the  tim- 
ber ;  (3)  that  all  hemlock,  regardless  of  qual- 
ity and  accessibility,  was  assessed  on  an  ar- 
bitrary valuation  of  25  cents  per  thousand; 
(4)  that,  in  addition  to  the  valuation  of  the 
timber  for  more  than  it  was  worth,  a  land 
value  averaging  $1.75  per  acre  was  Included ; 
and  (5)  that  for  the  years  1914  and  1915  all 
of  the  property  in  Pierce  county,  save  tim- 
ber lands  and  other  unimproved  lands,  was 
assessed  on  a  basis  not  exceeding  50  per  cent, 
of  the  true  value.  In  compliance  with  the  act 
of  1913  (Rem.  Code,  {  9112),  while  timber 
lan'ds  and  unimproved  lands  were  assessed  as 
before  on  a  basis  of  60  per  cent.,  which  course 
was  arbitrary  and  unconstitutional. ' 

[2]  We  shall  first  take  up  the  claim  of 
plaintiffs  as  to  the  valuation  of  the  fir  tim- 
ber, including  cedar  and  spruce,  for  the  years 
1914  and  1915.    In  order  to  obtain  a  clear 


understanding  of  the  situation,  it  is  necessary 
to  recur  to  the  work  of  the  assessor's  oflSee 
for  prior  years.  The  evidence  shows  that  in 
the  year  1908  all  property  in  Pierce  county 
was  valued  by  the  assessor  for  assessment 
purposes  on  a  basis  of  60  per  cent,  of  Its  full 
value.  In  fixing  the  values  of  fir  timber,  he 
adopted  a  sone  system,  placing  the  assess- 
ment value  within  one  mile  of  a  railroad, 
logging  road,  or  other  ontlet  at  $1  per  thou- 
sand feet,  and  reducing  the  values  5  cents  per 
thousand  for  each  additional  mile,  nntil  a 
minimum  of  50  cents  was  reached,  which  min- 
imum was  thereafter  applied,  regaiidless  ot 
added  distances.  In  making  these  figures  it 
fairly  appears  that  the  assessor  failed  to 
take  into  consideration  the  elements  of  qnal- 
ity  and  quantity  of  timber,  its  accessibility, 
and  the  logging  conditions.  The  Values  fixed 
by  the  assessor  In  the  year  1908  were  adopted 
in  each  subsequent  biennial  valuation  for  as- 
sessment without  materia]  change,  and"  are  the 
figures  now  in  issue  as  the  assessment  values 
for  the  years  1914  and  1915.  By  the  act  of 
1913  (Rem.  Code,  {  9112)  it  is  provided  that 
"all  property  shall  be  assessed  at  not  to  exceed 
fifty  per  cent,  of  its  true  and  fair  value  in 
money."  In  making  his  assessment  for  the 
years  1914  and  1915,  the  assessor  reduced 
the  value  of  all  property  excepting  timber 
lands  and  unimproved  property  to  a  figure 
not  exceedl:ig  50  per  cent  of  its  full  valuer 
while  continuing  In  force  the  old  1908  assess 
meat  on  a  60  per  cent,  basis,  without  reduc- 
tion, as  to  timber  lands  and  unimproved  prop- 
erty; this  notwithstanding  the  fact,  as  the 
evidence  shows,  that  timber  values  bad  depre- 
dated fully  25  per  cent  at  the  time  the  as- 
sessment in  dispute  was  made.  The  valua- 
tion In  1908  was  made  at  a  time  when  the 
lumber  industry  in  this  state  had  reached  the 
high-water  mark,  frcmi  which  stage  it  had 
steadily  subsided  until  the  period  covered  by 
the  years  1914  and  1915. 

The  trial  of  this  action  was  had  in  1915, 
and  the  evidence  of  values  prevailing  at  that 
time  and  at  the  time  of  the  assessment  is 
widely  divergent ;  the  witnesses  for  plaintiffs 
generally  placing  the  values  lower  than  plain- 
tiffs concede,  while  the  witnesses  for  the 
county  In  some  cases  exceed  the  assessor's 
values.  But  averaging  the  figures  of  all  the 
witnesses  on  both  sides  we  believe  invariably 
results  in  a  valuation  lower  than  that  fixed 
by  the  assessor.  For  instance,  in  township  18 
N.,  range  3  E.,  the  average  assessed  value  is 
70.8  cents  per  thousand,  and  the  average  val- 
ue placed  by  the  witnesses  is  48  cents,  while 
the  plaintiff  concedes  a  value  of  41.5  cents.  In 
so  far  as  the  credibility  of  witnesses  is  con- 
cerned, those  for  plaintiffs  are  sustained  in 
large  part  by  the  cruise  of  timber  lauds  made 
by  the  county  in  the  year  1907  for  use  in  the 
assessment  of  timber  lands  for  taxation.  This 
cruise  is  In  evidence,  and  the  court  found 
"that  said  cruise  was  made,  and  that  it  was 
a  careful,  accurate^  and  correct  cruise  and 
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lias  been  admitted  to  be  sucb  by  botb  of  tbe 
parties."  A  sample  comparison  of  an  assess- 
ment with  the  cruise  description  will  be  of 
Interest  The  cralse  describes  the  fir  timber 
on  the  B.  ^  of  section  13,  township  16  N., 
range  3  E.,  as  small  and  of  Inferior  quality, 
-while  the  W.  V&  has  "some  good  logs."  On 
1,837  feet  standing  two-thirds  on  the  east  side 
and  the  balance  on  the  west,  the  high  assess- 
ment valuation  of  $1.15  is  placed,  which  plain- 
tlir  asks  to  be  reduced  to  40  cents.  The  high- 
est valuation  placed  on  land  in  that  township 
by  the  county's  witness  Flint  was  only  $1.25, 
which  on  a  50  per  cent  liasis  for  assessment 
would  be  C2.5  cents. 

The  inequality  In  the  work  of  the  assessor 
finds  further  demonstration  in  his  failure  to 
place  the  same  ratings  upon  different  tracts 
of  timber  practically  equivalent  in  quality, 
quantity,,  and  logging  conditions.  For  In- 
stance. In  townsblr>  IS  N.,  range  6  E.,  the  fir 
and  cedar  in  section  23  Is  rated  at  $1.20, 
while  in  section  15  it  is  rated  85  cents.  In 
tbe  former  the  fir  Is  "old  growth,  sound  and 
■mootb,"  tbe  cedar  "strictly  shingle  timber, 
a  great  many  trees  will  go  to  pieces  In  fall- 
ing." In  the  latter  the  fir  Is  "large,  smooth, 
and  sound,  first-class  timber,"  and  the  same 
description  applies  to  the  cedar.  Section  15 
shows  a  somewhat  higher  grade,  and  Is  one- 
half  mile  nearer  railroad  transportation,  yet 
la  ralueid  35  cents  lower  than  section  23.  All 
the  timber  on  which  reductions  are  sought 
Is  located  in  rough,  broken,  and  In  some 
cases  mountainous  districts,  where  logging 
conditions  are  unfavorable?  and  often  prac- 
tically prohibitive.  The  figures  obtained 
from  averaging  the  testimony  disclose  an 
overvaluation  by  the  assessor  to  the  extent 
«<  at  least  25  i>er  cent,  and  this  is  supported 
by  the  disclosure  of  the  cruises  In  evidence. 
The  cruises,  which  are  records  in  the  assess- 
or's oflice,  tend  to  show  either  arbitrary  ac- 
tion or  marked  inadvertence  In  making  the 
valuations  upon  the  lands  here  in  controver- 
sy. The  apparent  fact  that  the  assessor 
merely  adopted  the  figures  of  an  assessment 
made  six  years  earlier  certainly  fails  to  show 
the  exercise  of  an  advised  and  mature  Judg- 
ment ;  and  it  Is  undisputed  that  the  value  of 
timber  had  depreciated  to  a  very  consider- 
able extent  at  the  time  the  assessment  of 
1914  was  made.  The  assessor  himself  testi- 
fied before  the  state  board  of  equalization  as 
follows : 

"Now,  in  regard  to  timber  land,  you  will  find 
that  we  have  generally  kept  the  assessable  val- 
ues of  timber  lands  in  Pierce  county  up  to  about 
what  they  were  formerly.  •  ♦  •  Milling 
properties,  as  we  all  know,  have  gone  down 
greatly  in  tbe  last  year,  especially  in  this  coun- 
ty. _  *  *  •  Many  of  them  have  gone  out  of 
business ;  it  is  a  hard  row  for  the  milling  inter- 
ests. •  *  •  We  have  kept  those  values  too 
high._  They  are  too  high  now,  and  it  is  almost 
criminal,  with  the  conditions  of  the  timber  in- 
terests, to  hold  their  values  up  the  way  we  have 
done  for  assessable  purposes." 

The  evidence  Is  extremely  voluminous. 
We  hare  examined  It  carefully,  and  It  la 


obviously  Impracticable  to  discuss  It  more  in 
detail.  It  must  suffice  to  state  our  conclU" 
slons.  We  are  satisfied  that  the  assessor 
did  adopt  the  old  valuations  of  1908,  without 
revision  In  the  light  of  tbe  current  market 
value  of  timber  and  timber  lands,  and  with- 
out applying  the  60  per  cent,  basis  for  as- 
sessment, and  that  this  course  was  arbitrary 
and  discriminatory.  We  are  further  satis- 
fled  that  the  original  valuation  of  these 
timber  lands  In  1908  was  made  upon  a  funda- 
mentally wrong  basis  or  theory,  In  that  the 
zone  system  employed  had  no  relation  to 
the  quality  or  accessibility  of  the  timber 
on  any  given  tract,  and  was  essentially 
arbitrary  and  prohibitive  of  the  exercise  of 
any  personal  Judgment  on  tbe  part  of  the 
assessing  officers  as  to  actual  value  of  these 
fir,  cedar,  and  spruce  timber  lands.  For  a 
decision  expressly  so  holding,  see  Ilersey 
V.  Board  of  Super^■lsors,  Barron  County, 
37  Wis.  75.  Finally,  we  are  satisfied  from 
all  of  the  evidence  that  these  things  have 
resulted  in  making  the  fir,  cedar,  and  spruce 
timber  valuations  excessive  to  the  extent 
of  at  least  25  per  cent. 

Turning  now  to  the  hemlock  timber,  we 
find  that  It  was  assessed  for  the  years  here 
In  question  at  a  flat  rate  of  25  cents  per 
thousand  throughout  the  county.  Plaintiffs 
claim  that  this  valuation  was  placed  with- 
out regard  to  quality,  accessibility,  or  log- 
ging conditions,  and  that,  taking  these  ele- 
ments into  consideration,  their  hemlock  val- 
ues should  be  reduced  to  values  ranging 
from  2.5  cents  to  20  cents  per  thousand  upon 
various  sections.  This  would  result  in  an 
average  valuation  upon  the  Northwestern 
Improvement  Company's  lands  of  9.5  cents 
per  thousand  and  uixin  the  Weyerhaeuser 
lands  of  10.5  cents  per  thousand.  The  re- 
duction made  by  the  trial  court  from  a  60 
per  cent,  to  a  50  per  cent,  basis  of  valua- 
tion produced  a  value  for  assessment  of  20.8 
cents.  Instead  of  25  cents,  per  thousand.  The 
evidence  shows  that  good  hemlock  tindoubt- 
edly  has  a  full  value  of  CO  cents  per  thou- 
sand, where  It  Is  in  sufficient  quantity  and 
easy  of  occess  for  logslng.  While  some 
of  the  hemlock  In  dispute  meets  these  re- 
qtjiromonts.  It  Is  clear  that  most  of  It  does  not 
Much  of  It  is  described  as  small,  rough,  llmby, 
knotty,  scrubby,  conky  and  poor,  while  some 
is  described  as  medium  and  second-class. 
On  a  few  of  the  sections  It  Is  of  flrat-claas 
quality  and  abimdant  It  appears  from  the 
evidence  that  It  did  not  pay  to  log  hemlock, 
since  it  had  very  little  commercial  value 
at  the  time  of  trial.  It  has  a  tendency  to 
rot  where  exposed  to  the  elements,  but  it  is 
conceded  that  it  has  a  value  for  Interior  use 
In  buildings. 

Undoubtedly  hemlock  has  a  value,  but 
the  quality  and  logging  conditions  of  most 
of  that  in  controversy  renders  It  practically 
unmarketable.  It  Is  located  upon  stee^)  and 
broken  territory,  in  great  part  Inaccessible 
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to  logging  roads  and  without  streams  capa- 
ble of  being  utilized  as  an  outlet,  owing  to 
precipitous  banks  and  rocky  bottoms.  This 
class  of  timber  Is  described  by  some  of  the 
witnesses  as  baring  only  a  speculative  fu- 
ture value,  and  as  practicnlly  worthless  at 
the  present  time.  Carefully  considering  tbe 
testimony  of  all  the  witnesses,  we  And  that 
they  place  an  average  assessment  value  on 
the  Northwestern  Company's  hemlock  of  16 
cents  per  thousand,  and  upon  that  of  tbe 
Weyerhaeuser  Company  of  21  -cents.  In  the 
case  of  the  latter  company's  hemlock,  this 
valuation  by  the  witnesses  is  substnntlally 
the  amount  to  which  the  trial  court  found 
they  were  entitled,  and  no  further  reduc- 
tion wonid  lie  warrnntefl.  But  In  the  case  of 
the  Northwestern  Company  we  think  the 
evidence  Justifies  a  reduction  to  the  extent 
of  25  i)er  cent,  of  the  asi^essed  vahiatlons, 
or  a  value  of  18%  cents  per  thousand.  The 
very  fact  of  the  Imposition  of  a  flat  rate  of 
valuation  by  the  assessor.  In  the  light  of  the 
evidence,  shows  that  be  did  not  exercise  his 
Judgment,  by  taking  into  consideration  the 
real  values  of  the  different  tracts  of  hem- 
lock. This  Is  farther  confirmed  by  the  fact 
that  he  adopted  without  change  the  work  of 
a  prior  assessor,  made  at  a  time  when  the 
market  valne  of  all  timber  was  admittedly 
higher,  and  when  the  valuation  then  made 
and  here  adopted  was  regarded  as  being  60 
per  cent,  of  the  higher  actual  values  exist- 
ing at  that  time. 

[3]  In  making  this  assessment  tbe  assessor 
inclnded  also  a  "land  value,"  not  for  the 
purpose  of  separately  assessing  the  land, 
but  as  an  element  of  value  to  be  considered 
In  assessing  the  land  with  the  timber  it  bears 
as  real  estate.  This  land  value  for  assess- 
ment purposes  was  placed  at  from  $1  to 
9S  per  acre,  resulting  in  an  average  valua- 
tion of  $1.75  per  acre  on  the  lands  here 
Involved.  The  Weyerhaeuser  Timber  Com- 
pany contends  that  the  lands  have  no  value, 
except  to  carry  the  timber,  and.  Inasmuch  as 
tbe  timber  was  assessed  to  the  value  allowed 
by  law,  that  value  absorbed  the  land  value, 
and  tbe  further  assessment  of  tbe  lands  was 
lllepral.  Tbe  evidence  shows  that  timber 
lands  were  usually  valued  only  for  the  tim- 
ber upon  them,  and  were  bought  and  sold 
on  that  basis.  But  It  further  appears  that 
logKed-off  lands  are  generally  held  by  the 
lumbeter  for  sale;  the  evidence  showing 
prices  in  some  Instances  of  $3  per  acre. 
The  evidence  shows  that  some  of  the  land 
In  controversy  could  be  utilized  for  agricul- 
ture and  some  for  grazing,  but  a  considerable 
part  Is  fit  only  for  reforestation.  Such  evi- 
dence Is  sufficient  to  show  that  the  land 
carries  some  value,  in  and  of  Itself,  aside 
from  the  timber.  Plaintiff  does  not  specifi- 
cally attack  the  valuation^  on  any  tract 
as  being  excessive  as  a  land  valuation:  but 
Its  position  In  effect  amounts  to  a  charge 
that  an  assessment,  both  on  the  land  and  on 


the  timber,  constitutes  double  taxation  of 
the  same  property.  It  seems  a  sufficient  an- 
swer to  say  that  the  land  was  not  separate- 
ly assessed  nor  separately  taxed.  It  was 
merely  considered  as  an  element  of  value, 
which  with  the  value  of  tbe  timber  goes 
to  make  up  the  value  of  the  whole  as  real 
estate. 

Plaintiffs'  view  does  not  seem  tenable 
under  our  system  of  taxation,  requiring  all 
real  property  to  be  assessed,  unless  specifi- 
cally exempted.  Our  statutes  (Rem.  Code, 
ii  fl095  and  92-_'2— 1)  permit  the  separate  Ux- 
atlon  of  standing  tlml>er  only  in  case  the 
land  and  tbe  timber  are  held  In  separate 
ownership.  This  Is  a  legislative  recognition 
of  the  fact  that  the  land  value  Is  not  ab- 
sorbed In  the  timber  value,  but  Is  an  element 
of  value  to  be  considered  In  the  assessment 
of  timber  lands,  when  both  land  and  timber 
are  held  in  the  same  ownership.  Real  prop- 
erty, for  purposes  of  taxation.  Is  defined  by 
Rem.  Code.  |  9092,  as  Including  "the  land 
Itself,  •  *  ♦  and  all  rights  and  privi- 
leges thereto  belonging,  or  In  any  wise  ap- 
pertaining." We  cannot  escape  the  conclu- 
sion that  land  has  some  intrinsic  value, 
aside  from  what  it  carries,  and  as'  such  la 
subject  to  taxation,  however  great  or  small 
may  be  tbe  value  of  the  at^urtenant  timber. 
While  It  would  seem  that  lower  land  values 
would  be  appropriate  in  this  case,  there  la 
no  evidence  of  arbitrary  action  on  the  part 
of  the  assessor,  so  far  as  the  land  valnes 
are  concerned,  b^ond  the  fact  of  his  adop- 
tion of  a  60  per  cent.,  instead  of  a  50  per 
cent.,  basis  of  valuation  for  assessment  pur- 
poses. That  Inequitable  factor  permeates 
the  whole  assessment.  Plaintiff  Is  entitled 
to  the  1Q%  per  cent,  reduction  made  by  the 
trial  court  in  the  element  of  "land  values," 
the  same  as  in  the  element  of  the  timber 
values,  of  its  real  estate.  This  ruling  does 
not  apply  to  the  Northwestern  Company, 
since  in  this  action  that  company  does  not 
seek  a  reduction  In  "land  values." 

[4,  SI  The  law  of  this  case  is  comparative- 
ly simple.  It  Is  well  settled  that  the  assessor 
and  board  of  equalization  act  in  a  quasi 
Judicial  capacity,  that  the  law  presumes  that 
they  have  performed  their  duties  in  a  proper 
manner,  that  this  presumption  will  be  liber- 
ally Indulged,  and  that  the  evidence  to  over- 
throw It  must  be  clear.  Templeton  v.  Pierce 
County,  25  Wash.  377,  382,  66  Pac.  563 ;  Na- 
tional Lumber  Sc  Mfg.  Co.  v.  Chehalis  Coun- 
ty, 86  Wash.  483,  488,  150  Pac.  1184 ;  HIU- 
man's  Snohomish  County  L.  &  R.  R.  Go.  ▼. 
Snohomish  County,  87  Wash.  58,  161  Pac. 
96;  Ileuston  v.  King  County,  90  Wash.  200, 
202,  155  Pac.  773;  Northwestern  Improve- 
ment Co.  V.  Pierce  County,  107  Pac.  33. 

[6]  But  It  is  equally  well  settled  in  this 
state  that,  where  the  evidence  shows  arbi- 
trary or  capricious  action  on  the  part  of  the 
assessing  officer,  rather  than  uie  exercise  of 
an  honest  Judgment,  or  shows  that  he  pro- 
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ceeded  upon  a  fundamentally  wrong  basis  or 
theory,  in  making  the  assessment,  the  courts 
will  grant  relief  against  an  overraluatlon  of 
real  property,  and  this  regardless  of  the 
action  of  the  board  of  equalization  in  the 
premises.  First  Thought  Gold  Mines  Co.  v. 
Stevens  County,  01  Wash.  437,  439,  157  Pac. 
lOSO;  Northern  Padflc  Ry.  Co.  v.  Benton 
Count.v,  87  Wash.  534,  151  Pac.  1123. 

[7]  It  is  also  well  settled  that  there  is 
neither  that  uniformity  nor  equality  which 
the  law  requires,  where  all  kinds  of  property 
save  one  are  designedly  and  of  fixed  purpose 
assessed  at  less  than  a  given  percentage  of 
tbrir  full  and  fair  value,  while  that  one 
dass  of  property  is  assessed  at  a  greater 
percentage  of  such  value.  "Such  an  arbi- 
trary policy  is  vicious  in  principle,  violative 
of  the  Constitution,  and  operates  as  a  con- 
structive fraud  upon  the  rights  of  the  prop- 
erty holder  discriminated  against.  In  such 
cases  equity  wUl  grant  relief."  Spokane  & 
Eastern  Trust  Co.  v.  Spokane  County,  70 
Wash.  48,  52,  126  Pac.  54,  55  (Ann.  Cas. 
1914B,  641).  See,  also,  Spokane  &  I.  B.  R. 
Co.  v.  Spokane  County,  82  Wash.  24, 143  Paa 
307,  and  Greene  v.  Louisville  &  Interurban  R. 
Co..  244  U.  S.  409,  37  Sup.  Ct.  673,  61  L.  Ed 
1280.  decided  June  11,  1917. 

[I]  Though  this  court  has  held  that  it  will 
not  interfere  with  an  assessment  upon  the 
sole  ground  of  excessive  valuation,  in  the  ab- 
sence of  some  showing  of  actual  fraud  or  ar- 
bitrary action,  unless  the  assessment  be  so 
great  as  to  amount  in  Itself  to  fraud  In  law 
(Northern  Pacific  Ry.  C!o.  v.  State,  84  Wash. 
510.  147  Pac  45,  Ann.  Crs.  1916E,  1166; 
Hetiston  v.  King  County,  supra),  it  is  obvious 
tliat  this  rule  has  no  application  to  a  case 
where  the  evidence  shows  such  actual  arbi- 
trary action. 

Applying  the  evidence  in  the  light  of  these 
well-established  principles,  we  are  constrain- 
ed to  direct  the  modification  of  the  Judg- 
ment in  the  following  particulars:  On  plain- 
tiffs* appeal,  the  Judgment  of  the  trial  court 
will  be  modified,  to  the  extent  of  granting 
plaintiffs  a  25  per  cent,  reduction  on  the  flr, 
cedar,  and  spruce  values  for  the  years  1914 
and  1915  nimn  all  that  class  of  timber  in 
controversy  in  this  action.  As  to  the  hemlock 
timber,  the  Weyerhaeuser  Timber  Com- 
pany will  be  granted  a  16%  per  cent  reduc- 
tion on  snch  timber  located  in  township  16 
N.,  in  ranges  6  and  6  B.,  tovrasbip  18  N., 
range  6  E.,  and  township  19  N.,  In  ranges  7, 
8,  and  9  B.  The  Northwestern  Improvement 
Company  will  be  granted  a  25  per  cent.  redn&- 
tloQ  In  the  assessed  value  of  its  hemlock  tim- 
ber in  townships  15,  16,  17,  18,  and  19  N., 
range  6  E.  The  "land  values"  of  all  the 
lands  of  plaintiff  Weyerhaeu-ser  Timber  Com- 
pany here  involved  will  stand  as  reduced  by 
the  trial  court  16%  per  cent,  to  bring  it  to 
!50  per  cent,  of  full  value,  corresponding  with 
other  classes  of  property.    These  reductions 


are  not  to  be  considered  as  additional  to  the 
general  reduction  made  by  the  trial  court, 
but  as  Including  that  reduction. 

By  its  cross-appea,l  defendant  assigns  aa 
error  the  action  of  the  trial  court  in  making 
a  16%  per  cent,  reduction.  What  we  have 
.said  touching  plaintiffs'  appeal  sufficiently 
disposes  of  this  assignment 

[9]  Some  complaint  is  also  made  of  the  ac- 
tion of  the  trial  court  In  admitting  In  evi- 
dence assessments  for  years  prior  to  those 
Involved  in  the  present  controversy.  We 
think,  however,  that  this  evidence  was  admis- 
sible on  two  grounds — for  the  purpose  of 
showing  that  the  assessor,  in  making  the 
1914  and  1915  asses-sments.  merely  adopted 
the  valuation  of  prior  assps.sors  without  a 
proper  exercise  of  his  own  Judgment ;  and  for 
the  farther  purpose  of  showing  that  these 
adopted  valuations  were  upon  a  60  per  cent 
basis,  when  the  law  In  force  in  1914  and  1915 
required  a  50  per  cent  basis. 

The  cause  is  remanded,  with  instructions 
to  the  trial  court  to  modify  the  Judgment 
in  accordance  with  this  opinl<m. 

OHADWIOK,  MAIN,  and  PARKSR,  JJ, 
concur. 

(98  Waah.  14») 
PRINZ  V.  SECOND  ST.  THEATRE  00. 
(No.  13575.) 
(Supreme  Court  of  Wasbington.    Aug.  29, 1917.) 

1.  Mechanics'  Liens  ®=>281(3)  —  Fobeclo- 
SDBE — Evidence — Sufficiency. 

In  an  action  by  a  suljcontractor  to  foreclose 
a  mechanic's  lien,  evidence  held  insufficient  to 
sliow  that  the  labor  and  materials  were  fur- 
nished at  the  special  instance  and  request  of 
defendant,  owner  of  the  premises. 

2.  Mechanics'  Liens  ®=358— Work  Done  roa 
Tenant— LiABiuTT  of  Landlobd. 

Where  the  agreement  for  work  to  be  per- 
formed upon  the  premises  was  mado  with  the 
lessee,  the  premises  are  not  subject  to  a  mechan- 
ic's lien,  wnere  the  owner  was  not  a  party  to  the 
agreement. 

Department  1.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Kenneth  Mack- 
intosh, Judge. 

Action  by  Laura  B.  Prlnz,  doing  business  as 
the  Prlnz  Electrical  Company,  against  the 
Second  Street  Theatre  Company.  Judgment 
for  plaintiff,  and  defendant  apx)ea1s.  Re- 
versed, with  directions. 

Timothy  A.  Paul,  of  WaUa  Walla,  for 
appellant  Hurspool  &  Benson,  of  WaUa 
Walla,  for  respondent 

WEBSTER,  J.  This  is  an  action  to  fore- 
close a  mechanic's  and  materialman's  lien. 
PlaintifT  alleges  that  betyreen  May  14,  1916, 
and  July  29,  1915,.  at  the  special  instance  and 
request  of  the  defendant,  she  furnished  lal>or 
and  material  in  the  construction  of  the  buiia- 
ing  known  as  the  Liberty  Theatre,  in  the  city 
of  Wnlla  Walla,  of  the  reasonable  value  of 
$452..31,    for    which    the   defendant    refusi?«i 
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to  pay,  and  that  ber  notice  of  lien  for  such  la- 
bor and  material  had  been  duly  filed  with  the 
county  auditor  of  Walla  Walla  county.  She 
prayed  that  the  Hen  be  foreclosed  and  the 
property  apninst  which  it  was  sought  to  be 
enforced  be  sold  to  satisfy  the  amount  of  her 
claim.  Defendant  by  Its  answer  denied  the 
material  allegations  of  the  complaint,  and 
aflirniatively  alleged  that  Its  contract  with 
the  Reneral  contractor  N.  J.  McI,eod  pro- 
Tided  that  payment  for  all  of  the  labor  and 
materials  neoes^nry  in  the  construction  of  the 
buildinR,  viz.  $19..j00,  should  be  made  to 
McLeod  by  the  defendant  upon  the  comple- 
tion of  the  work ;  that  such  sum  had  heen 
paid  to  McLeod ;  that  McLeod  bad  sublet 
the  contract  for  the  wiring  of  the  building 
^  plaintiff ;  that  he  had  paid  plaintiff  $50)5, 
which  was  the  entire  amount  due  on  the 
subcontract  for  wiring,  and  that  he  had  ob- 
tained from  plaintiff  a  receipt  In  full  there- 
for. Plaintiff  by  reply  admits  the  receipt  of 
$5ii5  from  SIcLeod,  liut  alleges  that  the  work 
for  which  that  amount  had  iieen  paid  was  In- 
cluded in  the  oriifinal  plans  and  speclHcntions, 
and  had  no  relation  to  the  extra  work  fur- 
nished by  plaintiff  uiwn  defendant's  building 
and  which  constituted  the  basis  of  her  action. 
Upon  the  Issues  tints  Joined  the  cause  was 
tried  to  the  court  sitting  without  a  jury,  re- 
sulting in  a  Judgment  in  favor  of  plaintiff  in 
the  sum  of  $266.27,  with  costs  and  attorney's 
fees,  and  a  foreclosure  of  plaintiff's  liep 
against  the  premises  in  question  for  the 
amount  of  the  Judgment  and  costs.  FVom 
this  disposition  of  the  case  defendant  appeals. 
[1]  The  single  question  for  determination  is 
one  of  fact,  viz. :  With  whom  was  the  contract 
in  question  made?  It  will  not  be  nei-essary  to 
set  out  the  testimony  In  great  detail,  but  only 
the  more  salient  features  which  we  deem  to 
be  controlling  here  shall  be  reviewed.  An 
examination  of  the  evidence  adduced  durin;; 
the  trial  shows  that,  at  the  time  the  building 
known  as  the  Liberty  Theatre  was  in  the 
course  of  construction,  the  defendant  leased 
the  premises  for  a  period  of  ten  years  to  the 
Crews  Aiuuseuient  Company,  a  corporation 
engaged  in  the  business  of  operating  moving 
picture  theaters  in  the  city  of  Walla  Walla, 
and  of  which  one  O.  S.  Crews  was  manager. 
During  the  time  tlie  theater  was  being  built 
and  after  it  had  been  leased  to  the  Crews 
Amusement  Company,  C.  S.  Crews  as  mana- 
ger required  certain  extra  work  to  be  done. 
Including  stage  wiring  and  wiring  In  the  op- 
erating room  of  the  theater.  He  employed 
George  B.  Purvis,  the  architect  of  the  build- 
ing, to  secure  a  bid  from  plaintiff  for  this 
extra  work.  PlalnUff  placed  her  bid  at  $425, 
and  designated  the  contract  entered  into 
pursuant  to  it  as  "stage  wiring  contract." 
The  work  was  paid  for  by  the  Crews  Amuse- 
ment Company,  and  is  evidenced  by  two 
checks,  one  for  $300  and  one  for  $125,  given 
to  plaintiff  by  C.  S.  Crews  on  June  19,  1915, 
and  July  21,  1915,  respectively.    The  checks 


were  payable  to  Otto  L.  Prlnz,  as  manager 
of  the  Prinz  Electrical  Company.  Tlie  pay- 
ments are  further  evidenced  by  receipts  for 
$300  and  $125  to  the  Crews  Amusement  Com- 
pany, signed,  "Prlnz  Electrical  Company, 
O.  W.  Prinz,  Mgr."  The  extra  work  done  by 
plaintiff  which  Is  the  basis  of  her  claim  of 
lien  consisted  of  labor  and  materials  furnish- 
ed over  and  above  that  provided  for  either  in 
the  subcontract  for  wiring  entered  Into  with 
MoLeod,  the  general  contractor,  or  In  the 
sjieclal  stage  wiring  coutrac-t  entered  Into 
with  the  Crews  Auiusement  Company.  As 
we  read  the  record.  It  was  work  ordered 
either  by  C.  S.  Crews,  as  manager  of  the 
lessee  corporation,  or  by  Oscar  Drumheller, 
an  officer  in  both  the  defendant  corjJoratloQ 
and  in  the  Crews  Amu.sement  Company,  or  by 
George  B.  rur\-Is.  That  the  plaintiff  had  no 
contract  for  extra  wiring  with  the  defendant 
through  the  general  contractor  N.  J.  McLeod 
is  manifest  from  the  testimony  of  McI.«od, 
whldi  stands  unconti-adloted.  That  the 
extra  work  In  question  was  understood  to  he 
distinct  from,  and  to  bear  no  relation  to,  the 
general  subcontract  for  wiring  is  further  ev- 
idenced by  the  testbnony  of  C.  S.  Crews, 
wherein  he  narrates  in  detail  the  nature  of 
the  tran.snctlon  with  refereuc-e  to  the  special 
wiring  of  the  sta^e  and  oi)erating  room  and 
the  additional  work  done  by  plaintiff.  He 
testl&cd  in  part  as  follows: 

"Q.  Was  tliere  any  discussion  with  Mr.  Sei- 
bert  [plaintiff's  foreman!  at  the  time  as  to  who 
that  work  was  done  tor?  A.  Yes,  sir.  I  told 
him  it  was  for  me — the  Crews  Amusement  Com- 
pany. Q.  How  did  yon  happen  to  toll  him  that? 
A.  lie  was  doing  work  on  the  building,  and  I 
wanted  him  to  got  in  there  and  get  the  organ 
installed.  I  said  this  had  nothing  to  do  with  the 
building.    I  wanted  it  in  there." 

In  response  to  other  questions  as  to  who 
had  ordered  certain  Items  of  extra  worlc 
enumerated  In  the  bill  of  particulars.  Crews 
answered  that  they  had  been  ordered  by  him 
or  by  Drumheller  or  by  Purvis  for  the  use 
and  benefit  of  the  Crews  Amusement  Com- 
pany. It  seems  clear,  therefore,  that  the 
agreement  for  the  extra  wiring  and  the  oth- 
er work  for  which  claim' is  made  here  was 
entered  into  between  plaintiff  and  the  Crews 
Amusement  Company. 

It  is  contended  by  counsel  for  plaintiff 
that  Purvis,  acting  in  his  capacity  as  archi- 
tect for  the  defendant,  ordered  the  extra 
wiring  done  by  plaintiff.  But  the  evidence 
shows  that,  with  respect  to  this  transaction, 
he  was  acting  as  agent  for  the  Crews  Amuse- 
ment Company.  PlalntlCTs  acceptance  of 
$425  from  Crews  for  this  Ei>ecial  work  and 
the  receipts  therefor,  signed  by  her  manager 
whose  authority  Is  not  questioned.  Indicate 
that  she  was  thoroughly  cognizant  of  the 
nature  of  the  agreement  for  items  In  addl- . 
tlon  to  the  wiring  of  the  stage  and  operating 
room,  and  knew  that  her  contract  was  with 
the  Crews  Amusement  Company.  The 
checks  for  $300  and  $125,  which  she  recelv* 
ed  from  the  Crews  Amusement  Company  for 


Digitized  by 


Google 


Wash.) 


IN  RE  WEST  WHEELER  ST.  UNDER  ORDINANCE  NO.  23041 


41 


stage  wiring  and  wiring  In  tbe  operating 
room  were  signed  by  C.  S.  Crews  and  coun- 
tersigned by  Oscar  Druniheller.  This,  cou- 
pled with  other  facts  revealed  by  the  record, 
leads  us  to  believe,  and  the  evidence  clearly 
preponderates  In  favor  of  the  conclusion,  that 
plaintiff's  contract  for  the  work  and  materi- 
als which  constitute  the  basis  of  this  ac- 
tion was  with  the  Crews  Amusement  Com- 
pany rather  than  with  the  defendant  Her 
manager  gave  to  the  Crews  Amusement  Com- 
pany through  Purvis  an  estimate  on  certain 
extra  work.  Payment  for  this  work  was 
made  to  her  by  the  Crews  Amusen.ent  Com- 
pany, and  she  executed  to  that  comv-any  re- 
ceipts therefor. 

In  the  light  of  these  facts  the  conclusion 
is  irresistible  that  plaintiff  must  look  to  the 
Crews  Amusement  Company  for  whatever 
comiiensation  may  be  due  her  for  the  extra 
work  in  question  which,  as  we  view  the  rec- 
ord, was  incidental  and  in  addition  to  tbe 
contract  for  wiring  which  existed  between 
plaintiff  and  the  Crews  Amusement  Com- 
pany. C.  SI.  Crews  admits  liability  on  the 
part  of  tbe  Crews  Amusement  Company  for 
such  amount  as  may  be  Justly  due  plaintiff 
for  extra  work  and  material  over  and  above 
that  stipulated  in  the  $425  contract,  and  it  is 
also  shown  that  this  company  is  solvent  and 
amply  able  to  meet  its  obligations.  In  our 
opinion  it  Is  clear  that  plaintiff  and  defend- 
ant in  this  action  never  ^tered  Into  an  agree- 
ment for  work  of  any  kind  other  than  that 
which  was  sublet  to  plaintiff  by  the  general 
contractor. 

Counsel  for  plaintiff  lay  stress  upon  the 
fact  that  some  of  the  items  contained  In  the 
bill  of  particulars  were  ordered  by  Oscar 
Dmmheller,  who  was  an  officer  In  the  Second 
Street  Theatre  Company,  but  it  must  be 
borne  in  mind  that  Drumheller  was  also  an 
officer  in  the  Crews  Amusement  Company, 
that  he  countersigned  tbe  two  checks  given 
to  plaintiff  by  the  Crews  Amusement  Com- 
pany In  payment  of  tbe  stage  wiring  con- 
tract, and  that  plaintiff  of  necessity  must 
have  known  that  Drumheller  was  acting  for 
tbe  Crews  Amusement  Company  and  not  for 
the  defendant.  In  reply  to  the  question, 
"You  gave  orders  for  certain  of  this  work?" 
Drumheller  answered: 

"Not  for  the  Second  Street  Theatre  Company, 
and  no  orders  until  after  the  building  bad  been 
occupied;  with  the  exception  that,  in  cunjuuc- 
tion  with  Mr.  Crews,  I  asked  Mr.  Seibert  to 
«eo  that  the  sign  was  connected." 

[2]  This  testimony  stands  uncontroverted, 
and  seems  determinative  of  the  capacity  in 
which  Drumheller  was  acting  In  the  trans- 
actions set  out  in  the  bill  of  particulars.  If 
tbe  labor  and  materials  alleged  to  have  been 
furnished  by  plaintiff  had  been  necessary  to 
a  performance  of  her  contract  for  wiring  the 
btilldlng  and  had  been  orderd  by  the  general 
contractor  or  by  the  architect  as  such,  we 
fsbould  feel  constrained  to  affirm  the  ruling 


of  the  lower  court.  But  where,  as  In  this 
case,  a  lessee  enters  Into  an  agreement  for 
work  to  be  performed  upon  the  premises 
which  be  occupies  as  tenant,  and  the  facts 
indicate,  as  here,  that  the  nature  of  the  agree- 
ment and  the  parties  to  It  are  clearly  under- 
stood by  both  of  the  parties  to  the  contract, 
the  owner  of  the  premises  who  Is  In  no  way 
a  party  to  tbe  agreement  should  not  be  de- 
prived of  his  property  by  a  foreclosure  sale 
held  to  satisfy  an  Indebtedness  which  was 
never  incurred  by  him. 

The  Judgment  of  the  lower  court  Is  re- 
versed, with  direction  to  dismiss  the  action. 

MORRIS,  HOLCOMB,  PARKER,  and 
FULLERTON,  JJ.,  concur. 

(97  Wash.  S6I» 

In  re  WEST  WHEELER  ST.  UNDER  ORDI- 
NANCE NO.  23041. 
NEW  ENGLAND  LAND  CO.  et  al.  v.  CITY 
OF  SEiATTLB. 
(No.  139S6.) 
(Supreme  Court  of  Washington.    Aug.  17, 1917.) 

1.  mltnicipal    cobporations    «=9514(7)    — 
Stbeets— Reassessment— Statui  e. 

Under  Rem.  Code  1015,  {  7812,  providing 
that  "if  any  assessment  be  annulled  or  set  aside 
by  any  court,  or  be  invalid  for  any  cause  a  new 
assessment  may  be  made,"  where  tbe  assessment 
levied  to  pay  for  land  taken  for  a  street  in  Seat- 
tle had  been  partially  annulled  and  held  invalid 
by  tbe  Supreme  Court,  tbe  lower  court  properly 
ordered  a  reassessment  for  the  purpose  of  pro- 
viding for  the  deficiency  created  by  the  Supreme 
Court  decision;  it  not  being  essential  to  a  re- 
assessment that  the  assessment  as  a  whole  has 
been  set  aside. 

2.  Municipal,  Cobpohations  9=»439— Assess- 
ment FOR  Benefits— Basis. 

In  determining  the  benefits  to  property  from 
the  opening  of  streets,  the  present  use  of  the 
property  cannot  be  made  tbe  basis  for  determin- 
ing the  benefits  which  may  accrue  to  the  prop- 
erty, but  the  use  to  which  the  property  may  M 
devoted  is  properly  considered, 

Fullerton,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  King  County;    J.  T.  Sessions,  Judge. 

an  the  matter  of  West  Wheeler  Street  un- 
der Ordinance  No.  23041.  From  an  order  of 
the  lower  court,  confirming  a  reassessment 
roil  which  had  been  levied  by  the  Board  of 
Eminent  Domain  Commissioners  of  tbe  City 
of  Seattle,  the  New  England  Land  Company 
and  others  appeal.    Affirmed. 

Donworth  &  Todd,  C  H.  Winders,  F.  V. 
Brown,  and  F.  G.  Dorety,  all  of  SeatUe 
(Charles  T.  Donworth,  of  Seattle,  of  coun- 
sel), for  appellants.  Hugh  M.  Caldwell  and 
Walter  P.  Meier,  both  of  Seattle,  for  re- 
spondent 

MOUNT,  J.  This  appeal  Is  from  an  order 
of  the  lower  court  confirming  a  reassess- 
ment roll,  which  bad  been  levied  by  the 
board  of  eminent  domain  commissioners  of 
tbe  city  of  Seattle  upon  property  of  tbe  ap- 
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pellauts  to  provide  for  a  deficiency  In  an 
original  assessment  to  pay  for  laud  taken  for 
a  street  in  an  eminent  domain  proceeding. 
Tbe  facts  are  briefly  aa  follows: 

In  the  year  1911,  tbe  city  of  Seattle,  by 
ordinance,  authorized  tbe  condemnation  of 
certain  real  property  lying  in  the  vicinity  of 
what  is  known  as  Magnolia  Bluff,  In  that 
.city,  for  the  purpose  of  constructing  two 
roadways  thereon.  One  of  these  was  an 
overhead  roadway,  connecting  property  situ- 
ated on  the  bluff,  and  designated  as  the 
"highlands,"  with  the  main  part  of  the  city, 
w^bile  the  other  was  a  roadway  leading  down 
to  the  property  situated  in  the  valley  between 
Magnolia  Bluff  and  Queen  Anne  Uill,  and  re- 
ferred to  as  the  "lowlands."  Tbe  cost  of 
condemning  the  rights  of  way  for  these  two 
roadways  was  assessed  against  all  the  prop- 
erty situated  on  the  highlands  and  lowlands 
as  one  improvement  district.  At  the  hear- 
ing upon  the  conflrmation  of  the  assessment 
roll,  which  was  prepared  in  the  year  1913, 
tbe  appellant  New  England  Land  Company 
appeared  and  objected  to  tbe  amouiit»i  as- 
sessed against  its  property.  Notwithstand- 
ing the  objections,  the  superior  court,  on  Jan- 
uary 15,.  1913,  entered  a  Judgment  continnlng 
the  assessment  roll  as  prepared  by  the  board 
of  eminent  domain  commissioners.  Neither 
of  the  other  two  appellants,  namely,  the 
Northern  Pacific  Railway  Company,  or  the 
Great  Northem  Railway  Company,  objected 
to  the  propo.'sed  assessments  as  returned  by 
the  commissioners.  From  the  judgment  so 
entered  on  January  15,  1013,  neither  the  city 
of  Seattle  nor  these  appellants  appealed,  in 
accordance  with  that  Judgment,  each  of  these 
appellants  afterwards  fully  paid  tbe  amounts 
which  became  a  lien  on  its  property  by  vir- 
tue of  that  Judgment.  Other  objectors  in 
that  proceeding,  who  owned  property  on  the 
highlands,  appealed  to  this  court  from  the 
judgment  of  January  15,  1913,  and  were  suc- 
cessful in  having  their  assessments  reduced; 
this  court  holding  that  these  two  roadways 
were  two  separate  and  distinct  improve- 
ments, having  nothing  In  common.  This 
court  reversed  tbe  Judgment  of  the  superior 
court  in  that  case,  and  remanded  the  cause, 
"with  instruction  to  revise  the  assessment, 
so  that  tbe  cost  of  the  street  which  is  sole- 
ly for  tbe  benefit  of  the  lowlands  shall  be 
assessed  thereto  and  deducted  from  the  as- 
sessment upon  the  highlands  and  lands  not 
benefited  thereby,"  In  re  West  Wheeler 
Street,  77  Wash.  3,  137  Pa&  303. 

Thereafter  counsel  for  the  city,  constru- 
ing tbe  language  there  used,  and  the  stat- 
utes governing  appeals,  as  applying  only  to 
■such  specific  assessments  as  had  been  ap- ; 
Itcaled  from,  prepared  an  order  revising  the' 
assessment  roll  as  to  such  assessments  alone. 
The  court  declined  to  enter  that  order,  but  I 
outered   an   order   referring   the   entire   roll 
to  the  eminent  domain  commis.sion,  to  recast 
the  same  by  omitting  from  the  assessment : 


against   aU    of   the   highlands   the   amount 


which  should  have  been  assessed  against 
tbe  lowlands.  From  that  order  the  city  ap- 
pealed, and  we  reversed  tbe  order,  and  di- 
rected the  lower  court  to  enter  the  order 
pi-esented  by  counsel  for  the  city.  We  thera 
said: 

"Construing  the  language  above  quoted  from 
tbe  decisioo  of  this  court  on  tbe  former  appeal 
with  reference  to  these  principles,  and  especially 
with  reference  to  the  record  and  the  plain  man- 
date of  the  statute,  it  is  cleor  that  it  is  in  legal 
elfect  a  reversal  of  the  judgment  only  as  to 
those  properties  the  owners  of  which  bad  ap- 
pealed, and  could  not  and  did  not  'invalidate  or 
dela^''  the  original  judgment  as  to  property  con- 
ccrninx  which  no  appeal  was  taken."  In  re 
West  Wheeler  Street,  85  Wash.  146,  147  Pac. 
873. 

Thereafter,  in  1914,  a  number  of  property 
owners,  who  did  not  appeal  from  the  original 
Judgment  confirming  the  assessment  roil,  aud 
who  did  not  Institute  proceedings  in  the 
trial  court  to  vacate  or  modify  that  Judg- 
ment within  one  year  from  its  entry,  brought 
an  action  seeking  tbe  same  relief  which  was 
accorded  on  the  first  appeal  to  the  property 
owners  who  particiiwteil  In  that  api>e»l.  The 
trial  court  sustained  a  demurrer  to  the  com- 
plaint in  that  action,  and  an  appeal  was  pros- 
ecuted from  that  order  to  this  court,  and  we 
nlUrmed  the  judgment,  upon  the  ground  that 
tiic  Judgments  approving  the  assessment 
roils  which  had  theretoiore  been  rendered 
were  binding  upon  the  appellants  and  could 
not  at  that  late  date  be  corrected.  Strelau 
V.  Seattle,  85  Wash.  256,  147  Pac.  1144. 

Thereafter  an  order  was  entered  by  tbe 
lower  court,  setting  aside,  annulling,  and 
invalidating  tbe  excess  of  assessments  there- 
tofore levied  on  the  property  of  parties  ap- 
liealing  from  tbe  original  order  of  confirum- 
tion,  and  the  assessment  rolls  were  re-re- 
ferred to  the  board  of  eminent  domain  com- 
missioners, with  directions  to  make  a  reas- 
sessment upon  property  in  the  lowlands  to 
pi-ovlde  for  the  deficiency  created  by  tbe 
annulment  of  tbe  assessments  upon  tbe 
highlauds,  and  to  assess  this  deficiency 
against  the  property  in  tbe  lowlands.  After 
this  reassessment  was  prepared  and  notice 
given,  a  bearing  was  bad  thereon,  whicb  re- 
sulted in  an  order  confirming  tbe  reassess- 
ment roll.    This  appeal  followed. 

[1]  A  number  of  assignments  of  error  are 
made  by  tbe  appellants,  but  tbe  principal 
question  in  the  case  is  whether  the  city  has 
statutory  authority  for  a  reassessment  under 
the  facts  here  presented.  It  is  conceded  by 
the  appellants  that  the  Legislature  may  au- 
thorise cities  to  reassess  property  benefited 
by  public  improvement,  but  it  Is  argued  that 
the  statute  does  not  provide  for  reassessment 
under  the  facts  in  this  case.  The  statute  re- 
lating to  eminent  domain  proceedings  (Rem. 
(.'oilc.  §  "Sli;)  is  as  follows: 

"If  any  nssessment  lie  annulled  or  set  aside 
by  any  court,  or  be  invalid  for  any  cause,  a  new 
.•ni.sessment  iniiy  be  made,  and  i-oturn  and  like 
notice  given  mid  prii(;cedin«.s  had  as  herein  le- 
iiuired  in  relation  to  the  fir.st;  and  all  parties 
in  interest  shall  have  the  like  rights,  and  tbe 


Digitized  by 


Lioogle 


Wash.) 


IN  RE  WEST  WHEELER  ST.  UNDER  ORDINANCE  NO.  23041 


43 


•it.v  conneil  or  other  lesislatire  body,  and  the 
superior  court,  shall  perform  the  like  duties  and 
hnve  like  power  in  relation  to  any  subsequent 
assessment  as  are  hereby  given  in  relation  to  the 
first  assessment." 

The  appellants  contend  that  the  original 
assessment  upon  the  lowlands  has  ueitlver 
been  annulled  nor  set  aside  by  any  court, 
and  is  not  invalid  for  any  cause,  but  that 
the  original  assessment  Is  a  valid  and  sub- 
sisting assessment,  and  therefore  the  reas- 
sessment cannot  be  made  to  supply  any  de- 
ficiency created  by  the  exclusion  of  the  high- 
lands from  the  assessment,  and  a  plausible 
argument  Is  made  to  the  effect  that,  when 
the  original  assessment  was  levied  against 
the  lowlands  and  these  assessments  were  not 
appealed  from,  they  became  final  Judgments 
against  each  parcel  of  land  to  the  amount 
of  that  assessment,  and. this  position  would 
no  doubt  be  sound  If  the  city  or  the  property 
owners  were  seeking  to  set  aside  that  assess- 
ment. '  But  we  are  of  the  opinion  that  the 
effect  of  this  reassessment  is  not  to  set  aside 
or  cancel  the  assessment  already  made.  It 
is  simply  a  reassessment  to  supply  a  defi- 
ciency created  by  the  Judgment  of  the  court 
In  Re  We6t  Wheeler  Street,  Seattle,  77 
Wash.  3,  137  Pac.  303.  The  statute  above 
Qooted  says  that: 

"If  any  assessment  be  annulled  or  set  aside 
by  any  court,  or  be  invalid  for  any  cause,  a  new 
assessment  may  be  made.    *    *    * " 

It  is  argued  by  the  appellants  that  the 
original  assessment  has  not  been  annulled, 
has  not  been  set  aside,  and  is  not  invalid,  and 
therefore,  by  the  terms  of  the  statute  quoted, 
no  new  assessment  can  be  made.  It  Is  no 
doubt  true  that  the  assessment  as  a  whole 
has  not  been  annulled  or  set  aside,  or  been 
held  invalid;  but  the  assessment  was  par- 
tially annulled,  set  aside,  and  held  invalid 
in  the  West  Wheeler  Street  Case,  supra.  In 
the  case  of  Young  v.  Tacoma,  31  Wash.  153, 
71  Pac  742,  this  court  had  under  considera- 
tion the  power  of  the  city  of  Tacoma  to 
make  a  reassessment  in  a  street  improvement 
case.  The  statute  ander  consideration  in 
that  case  provided  that,  when  an  assessment 
"has  been  'set  aside,  annulled,  or  declared 
void  by  any  court,  either  directly  or  by  vir- 
tue of  any  decision  of  such  court,'  the  city 
may  make  a  new  assessment,"  and  it  was 
there  held  that,  where  the  court  had  declared 
a  portion  of  the  assessment  valid  and  a  por- 
tion void,  the  city  was  authorized  to  make 
a  reassessment  under  that  statute.  The  stat- 
ute under  consideration  in  that  case  was  in 
s-nlistance  the  same  as  the  statute  under  con- 
sideration in  this  case.    We  there  said: 

"It  will  be  noted  that  the  decision  of  the 
court  declares  a  portion  of  the  assessment  valid 
and  a  portion  void,  but  we  cannot  agree  with 
respondents  that  the  record  of  that  case  shows 
an  affirmative  holding  that  the  original  assess- 


I  mcnt  was  valid.  The  validity  of  the  assessment 
as  to  any  portion  of  the  property  is  dependent 
upon  its  validity  as  to  all  the  property  affected. 
There  is  such  au  interdependent  relation  be- 
tween all  the  property  in  an  assessment  district 
as  makes  it  necessary  that  the  assessment  shall 
be  valid  as  to  all  the  property  properl.T  within 
the  district;  and.  if  not  so,  the  whole  assessment 
becomes  void.  It  would  be  a  harsh  rule  that 
would  require  certain  property  holders  to  pay 
an  assessment  while  others  equally  benefited  are 
permitted  to  escape  that  burden.  The  special 
fund  to  be  created  depends  upon  such  provisions 
as  shall  secure  the  payment  of  the  whole  in 
order  to  meet  the  obligations  incurred  on  the 
faith  thereof.  There  was  do  actual  judgment 
annulling  the  original  assessment,  or  any  por- 
tion of  it,  but  there  was  a  decision  of  a  compe- 
tent court,  regularly  entered  in  the  cause  insti- 
tuted for  that  purpose,  holding  a  portion  of  the 
assessment  void;  and,  if  tliat  decision  is  to  be 
given  any  force  at  all  in  the  premises,  for  the 
reasons  already  stated,  it  must  be  held  that  its 
effect  was  to  declare  void  the  whole  assessment. 
It  will  be  observed  that  the  statute  does  not  re- 
qnire  that  an  actual  judgment  shall  he  entered 
setting  aside  the  original  assessment,  but  if  the 
assessment  is  declared  void,  'either  directly  or 
indirectly,  by  virtue  of  any  decision  of  such 
court,'  it  is  sufficient  to  authorize  the  reassess- 
ment. We  think  the  decision  mentioned  was 
sufficient  to  confer  jurisdiction  for  reassessment 
proceedings  under  the  statute  and  under  the 
holdings  of  this  court  in  the  following  cases: 
State  ex  rel.  Hemen  v.  Ballard,  16  Wash.  418, 
47  Pac.  070:  Tumwater  v.  Fix,  18  Wash.  IfiS, 
•51  Paa  333;  Port  Angeles  v.  Laaridsen,  26 
Wash.  153,  66  Pac  403.'* 

We  think  the  reasoning  In  that  case  la 
sufficient  to  show  the  authority  of  the  lower 
court,  under  the  statute  quoted,  to  order  a 
reassessment  uipon  the  property  benefited  lo 
the  extent  of  snch  benefits. 

[2]  It  is  also  argued  by  the  appellant 
Northern  Pacific  Railway  Company  that  the 
opening  of  these  streets  was  of  no  special 
benefit  to  Its  property.  It  is  not  claimed,  as 
we  understand,  that  the  assessment  was  ar- 
bitrary; but  It  Is  claimed  that  these  streets 
will  be  of  no  benefit  to  the  property  of  the 
railway  company.  We  have  held  that  the 
present  use  of  property  cannot  be  made  the 
basis  of  determining  .the  benefits  which  may 
accrue  to  property.  Seattle  v.  Seattle  &  Mon- 
tana R.  Co.,  50  Wash.  132,  96  Paa  058.  We 
think  the  evidence  fairly  shows  that  the 
eminent  domain  commission  took  into  con- 
sideration the  present,  as  well  as  the  future, 
use  to  which  the  property  might  be  devoted, 
and  found  that  there  would  be  a  benefit  to 
the  property.  The  trial  court,  after  hearing 
the  evidence,  arrived  at  the  same  conclusion. 
We  do  not  find  sufficient  In  the  evidence  to 
reverse  the  finding. 

We  are  of  the  opinion,  therefore,  that  the 
Judgment  of  the  trial  court  should  be,  and 
it  Is.  afiiimed. 

PARKER  and  HOLCOMB,  J  J.,  concur. 
ELLIS,  C.  J.,  concurs  In  result.  FULLER- 
TON,  J.,  dissents. 
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CRAWFORD  T,  SEATTLE,  R.  &  S.  BT.  CO. 
et  aL    (No.  13703.) 

(Supremo  Court  of  Washington.    Aug.  17, 1917.) 

1.  Receivers  €=»152— Pbioritt  of  Claims- 
Questions  OF  Law  and  Fact. 

The  dptermination  of  the  prioritjr  of  claima 
in  a  receivership  was  a  mixed  question  of  law 
tnd  fact. 

2.  Appeal  and  Error  €=»901— Record— Dinrr 
OF  Appellant. 

To  show  error  it  derolres  upon  appellant  to 
brintf  to  the  appellate  court  the  record  of  the 
hearing  in  the  receivership  proceeding,  at  which 
the  court  adjudged  his  claim  one  with  general 
creditors,  as  error  may  not  be  assumed. 

3.  Receiveks  ®=>152--Claius  of  Pbiobitt— 
Denial. 

It  is  unnecessary  to  file  a  written  denial  of 
a  daim  of  priority  in  a  receivership  proceeding, 
aa  the  claims  of  priority  arc  adjusted  by  the 
court  upon  the  circumstances  of  the  claims,  and 
not  upon  any  admission  of  priority  by  the  re- 
ceiver. 

4.  Receivers  ®=9l52— Claims— Priorities. 

A  claim  for  personal  injuries  is  not  entitled 
to  priority  over  a  prior  mortgage. 

Department  2.  Appeal  from  Superior 
Court,  King  County;   A.  W.  Frater,  Judge. 

Action  by  William  R.  Crawford  against 
the  Seattle,  Renton  &  Southern  Railway 
Company  and  others,  for  the  appointment  of 
a  receiver.  In  which  James  W.  Wall,  by 
Louise  Wall,  his  guardian  ad  litem,  filed  a 
petition  for  the  allowance  of  his  claim. 
From  an  order  of  the  lower  court,  fixing  the 
priority  of  claims,  James  W,  Wall,  by  his 
guardian,  appeals.     Alfirmed. 

See,  also,  92  Wash.  670,  159  Paa  782 ;  Id., 
165  Pac.  1070. 

Carkeek  &  McDonald  and  F.  C.  Kapp,  all 
of  Seattle,  for  appellant  Hlggins  &  Hughes, 
of  Seattle,  for  respondent 

MOUNT,  J.  This  appeal  la  prosecuted 
from  an  order  of  the  lower  court  fixing  the 
priority  of  claims  In  a  receivership.  The 
facts  are  in  sul>8tance  as  follows: 

The  appellant  Is  a  creditor  of  the  Seattle, 
Reuton  &  Southern  Railway  Company.  He 
obtained  a  Judgment  for  personal  injuries 
against  that  company  on  the  15th  day  of 
March,  1913.  In  April  of  that  year  be  filed 
with  the  receivers  a  claim  for  the  amount  of 
the  judgment  In  this  claim  it  was  stated 
that  in  the  month  of  December,  1911,  the  road 
was  taken  possession  of  by  oflBcials  acting 
for  the  bondholders  of  the  railway  com- 
pany; that  in  January,  1912,  appellant  was 
injured  by  a  collision  on  said  road;  that 
on  the  3d  day  of  November,  1912,  a  judg- 
ment was  rendered  in  his  favor,  which  judg- 
ment was  afterwards  set  aside  and  a  new 
trial  granted ;  that,  in  the  meantime,  receiv- 
ers were  appointed,  who  took  possession  of 
the  road  and  thereafter  defended  the  action, 
which  resulted  in  a  judgment  of  $5,487.90  on 
the  15th  day  of  March,  1913.  The  claim 
then  recites:  ' 


"That  by  reason  of  the  fact  that  the  injury 
was  received  shortly  before  the  appointment  of 
the  receiver,  as  aforesaid,  and  by  further  reason 
of  the  fact  that  the  injury  was  received  while 
the  road  was  in  the  direct  control,  supervision, 
and  operation  of  the  bondholders,  this  claimant 
makes  a  claim  against  the  said  road  for  the  sum 
of  $5,487.90  and  claims  a  priority  over  all 
claims  of  any  other  nature,  kind,  or  description, 
and  particularly  against  all  claims  of  the  bond- 
holders, stockholders,  or  mortgagees  of  said 
road." 

The  amount  of  this  daim  is  not  disputed. 
On  October  30. 1914,  the  appellant  was  served 
with  a  notice  that  on  November  5, 1914,  there 
would  be  a  final  hearing  on  all  claims,  for 
the  purpose  of  fixing  the  amounts  and  prior- 
ities. If  not  already  determined  by  the  court 
At  this  hearing  the  court  determined  that 
there  were  four  classes  of  claims,  designated 
as  A,  B,  C,  and  D.  Claims  in  classes  A  and  B 
were  court  costs  and  expenses  of  receiver- 
ship. The  claims  in  these  classes  were  ad- 
judged prior  to  all  other  claims.  The  claims 
in  class  C  consisted  of  prior  mortgages  ui)oa 
the  property  of  the  railway  company,  and 
were  ordered  paid  prior  to  the  general  cred- 
itors. Claims  in  class  D  were  general  cred- 
itors of  the  railway  company.  Upon  a  hear- 
ing of  these  claims  the  court  entered  an  or- 
der fixing  the  priority  of  all  the  claims,  and 
appellant's  claim  was  fixed  In  class  D.  He 
appeals  from  that  order  and  makes  two  con- 
tentions: First,  that  because  there  was  no 
written  answer  to  his  verified  claim  the  aver- 
ments thereof  must  be  taken  as  true;  and, 
second,  that  If  taken  as  true  appellant  was 
entitled  to  priority  of  payment  ahead  of  the 
claims  of  the  bondholders  secured  by  mort- 
gage upon  the  property  of  the  railway  com- 
pany. 

The  appellant  has  not  brought  here  a  state- 
ment of  facts.  He  relies  wholly  upon  the  al- 
legations of  bis  claim,  and  upon  the  fact  that 
there  was  no  written  denial  of  the  statements 
therein  at  the  hearing.  The  respondent  has 
brought  here  a  statement  of  facts  certified 
to  by  the  trial  court  The  appellant  has 
moved  to  strike  this  statement  ox  facts,  be- 
cause it  was  not  served  as  a  proposed  state- 
ment of  facts  until  eight  months  after  the 
entry  of  the  order  appealed  from. .  In  the 
case  of  Lauridsen  v.  Lewis,  47  Wash.  594, 
92  Pac.  440,  where  the  appellant  proposed  no 
statement  of  facts,  and  where  the  ret<pondent 
did  propose  a  statement  of  facts,  which  was 
certified,  and  where  a  motion  was  made  to 
strike  the  statement  of  facts,  we  said: 

"It  is  argued,  in  effect  that  the  party  who  aiH 
peals  is  alone  competent  to  propose  a  statement 
of  facts.  Hal.  Code,  {g  5057  and  5058  (P.  C. 
K  674,  675),  certainly  authorize  any  party  to 
any  acUon  or  proceeding,  and  at  any  stage  there- 
of, to  propose  and  cause  to  be  certified  a  state- 
ment of  facts  or  bill  of  exceptions." 

The  sections  there  referred  to  are  now 
sections  388  and  389,  Rem.  Code.  The  opinion 
In  that  case  does  not  show  when  the  state- 
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ment  of  facta  was  proposed  by  the  respond- 
ent. 

[1]  We  think  It  Is  not  necessary  to  pass 
upon  the  motion,  because  It  is  conceded  that 
the  appellant  was-  notified  that  a  hearing 
would  be  held  by  the  court  at  a  stated  time 
to  fix  the  priority  of  claims  allowed  by  the 
receiver.  A  hearing  was  had,  and  upon  such 
hearing  the  court  determined  that  the  appel- 
lant's claim  was  not  entitled  to  priority  over 
claims  classed  as  A,  B,  and  C.  The  determi- 
nation of  the  priority  of  claims  was  a  mixed 
one  of  law  and  fact  It  was  the  duty  of  the 
court  In  determining  the  priority  of  claims  to 
determine  their  character,  and  in  order  to 
do  so  to  examine  Into  questions  of  fact  as  to 
when,  how,  and  for  what  purpose  the  claims 
originated  or  the  debts  they  represented  were 
Incurred. 

"The  court  in  which  the  receiTership  is  pend- 
ing may  fix  priorities  as  between  the  parties  be- 
fore it.  and  the  relative  dignity  or  priority  of  the 
different  claims  against  property  in  the  band!<  of 
a  receiver  may  be  settled  as  well  before  as  after 
the  sale  of  the  property."    tH  Cyc.  363. 

See,  also,  34  Cyc.  346,  B. 

[2]  The  court  no  doubt  determined  the  pri- 
ority of  the  different  claims,  both  upon  ques- 
tions of  fact  and  of  law,  and  determined  that 
the  claim  of  the  appellant  was  a  claim  which 
should  be  paid  along  with  the  general  cred- 
itors of  the  railway  company.  It  therefore 
devolves  upon  the  appellant  to  bring  to  this 
court  the  record  of  that  proceeding  to  show 
that  die  trial  court  erred  in  adjudging  his 
claim  one  with  the  general  creditors.  Since 
he  has  not  brought  the  record  here,  we  must 
assume  that  the  conclusion  of  the  lower  court 
was  based  upon  facts  warranting  that  con- 
clusion, because  the  appellant  must  show 
error.    Error  may  not  be  assumed. 

[3]  Appellant  Insists  that  because  there 
was  no  written  answer  to  his  claim,  which 
stated  Its  priority  over  all  other  claims,  the 
allegations  of  the  claim  must  be  taken  as 
true.  The  statute  does  not  require  a  written 
answer  In  such  cases,  and  no  case  has  been 
dted  to  us  which  holds  that  a  verbal  answer 
Is  insufficient,  where  the  court  is  authorized 
to  determine  the  priority  of  claims.  Some 
cases  are  cited  by  the  appellant  to  the  effect 
that  where  the  amount  of  a  claim  is  not  dis- 
puted. It  will  he  taken  as  confessed.  Assum- 
ing this  to  be  the  rule.  It  does  not  follow 
that,  where  the  court  is  authorized  to  de- 
termine the  priority  of  claims,  a  written  de- 
nial of  a  claim  of  priority  Is  necessary,  be- 
cause the  court  will  determine,  in  consider- 
ing the  priority  of  claims,  the  nature  and 
character  of  the  claim,  irrespective  of  wheth- 
er a  claim  of  priority  is  made  or  not  We 
are  of  the  opinion,  therefore,  that  it  was  rm- 
necessary  to  file  a  written  denial  of  a  claim 
of  priority,  and  that  claims  of  priority  are 
adjusted  by  the  court  upon  the  circumstances 
of  'the  claim,  and  not  necessarily  upon  an 
admission  of  priority  by  the  receivers. 


[4]  It  is  next  argued  by  the  appellant  that 
his  claim  for  personal  injuries  is  entitled  to 
priority  over  a  prior  mortgage.  The  great 
weight  of  authority  la  opposed  to  this. con- 
tention. In  the  case  of  Gregg  v.  Metropolitan 
Trust  Co.,  197  U.  S.  183,  25  Sup.  Ct  415,  49 
It.  Ed.  717,  it  was  held  that  claims  for  sup- 
plies furnished  a  railroad  company  were  not 
entitled  to  priority  over  a  mortgage  record- 
ed before  the  contract  for  supplies  was  made. 
The  court  there  said: 

"An  impression  that  such  a  general  rule  was 
to  be  deduced  from  the  decisions  of  this  court 
led  to  nn  evidently  nnwillini;  application  of  it 
in  New  Knglanrl  ft.  Co.  v.  Cameeie  Steel  Co., 
75  Fed.  54.  58  gl  C.  C.  A.  2191.  and  perhaps 
in  other  cases.  Hut  we  are  of  opinion,  for  rea- 
sons that  need  no  further  statement  (Kneeland 
V.  American  Loan  &  Trust  Co.,  136  U.  S.  80, 
97  [10  Sup.  Ct.  950,  .'54  U  Ed.  379]),  that  tho 
general  rule  is  the  other  way,  and  has  been  recog- 
nized as  being  the  other  way  by  this  court.  The 
case  principally  relied  on  for  (riving  priority  to 
tho  claim  for  supplies  is  Miltenberger  t.  Ivogans- 
port,  etc..  Railway  Co..  106  U.  S.  2Se  [1  Sup. 
Ct.  140.  27  L.  Ed.  117].  But,  while  the  pay- 
ment of  some  pre-existing  claims  was  sanctioned 
in  that  case,  it  was  expressly  stated  that  'the 
payment  of  such  debts  stands,  prima  facie,  on 
a  different  basis  from  the  payment  of  claims 
arisinir  under  the  receivership.'  The  ground  of 
such  allowance  as  was  made  was  not  merely 
that  the  supplies  were  necessary  for  the  pres- 
ervation of  the  road,  but  that  the  payment  was 
necessary  to  the  business  of  tho  road — a  very 
different  proposition.  In  the  Inter  cases  the 
wholly  exceptional  character  of  the  allowance  is 
observed  and  marked." 

And  in  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.  Co.  (C.  C.)  165  Fed.  457,  It  was 
said: 

"The  proposition  that  claims  for  torts  commit- 
ted during  the  operation  of  the  road  prior  to  re- 
ceivership should  be  given  a  preference  over  the 
claims  of  secured  creditors  has  been  often  pre- 
sented to  the  federal  courts.  It  is  unnecessary 
to  add  anything  to  the  exhaustive  discussion 
which  is  found  In  the  opinion  of  the  Circuit 
Court  of  Appeals  of  the  Eighth  Circuit  St 
Ixjuis  Trust  Co.  v.  Riley,  70  F^d.  32.  16  C.  C. 
A.  610,  30  L.  R.  A.  456.  In  the  reasoning  and 
conclusions  expressed  in  that  opinion  I  fully 
concur,  and  find  nothing  in  any  later  reports, 
either  of  the  Supreme  Court,  or  of  the  Circuit 
Courts  of  Appeal,  to  modify  such  conclusions  in 
any  way.  On  the  contrary,  the  following  au- 
thorities are  to  the  same  effect:  Veatch  v. 
American  Loan  &  T.  Co.,  79  Fed.  471,  25  O.  C. 
A.  39;  Id.,  84  Fed.  274,  28  C.  C.  A.  384;  At- 
lantic Trust  Co.  V.  Dana,  128  Fed.  209,  62  C. 
O.  A.  657;  Atchison,  T.  &  S.  F.  R.  Co,  v.  Os- 
bom,  148  Fed.  606,  78  C.  C.  A.  378:  Central 
Trust  Co.  V.  Warren,  121  Fed.  323, 68  C.  O.  A. 
289 ;  Farmers'  L.  &  T.  Co.  v.  Northern  Pac.  R. 
B.,  79  Fed.  227, 24  C.  O.  A.  511.  The  appUcation 
to  give  certain  directions  as  to  accounting,  etc., 
is  therefore  denied;  the  tort  claims  accruing  , 
prior  to  receivership  rank  with  the  general  un- 
secured claims,  and  will  be  so  classified." 

We  think  the  great  weight  of  authority  !« 
to  that  effect  We  find  no  error  In  the  Judg- 
ment of  the  trial  court,  and  it  Is  therefore 
atHrmed. 

EIXIS,  a  J.,  and  HOLCOMB,  FDIiLEB- 
TON,  and  PARKER,  JJ.,  coDcur. 
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NORTHWEST  TRUST  A  SAFE  DEPOSIT 

CO.  T.  BUTCHER  et  aL     (No.  13749.) 
(Supreme  Court  of  Washineton.    Aug.  2fl,  1917.) 
MoBTOAOES  «=»543 — Possession  Ddbino  Re- 

DEUPTION    PEBIOD — PuBCHABKB  VBOU   MOBT- 
OAGOB— "JtJDOMENT   DeBTOB," 

R«m.  Code  1915,  S  602,  providing  that  in 
case  the  premigeg  are  occupied  as  a  homestead 
at  the  time  of  the  sale,  the  "judgment  debtor" 
shall  have  the  right  to  retain  possession  during 
the  period  of  redemption,  gives  purchasers  from 
the  mortgagor,  although  occupying  the  premises 
as  a  homestead  at  the  time  of  the  sale,  no  right 
to  retain  possession  during  the  period  of  redemp- 
tion. 

[EM.  Note. — For  other  definitions,  see  Words 
and  Phrnses,  EHrst  and  Second  Series,  Judgment 
Debtor.I 

Department  1.  Appeal  from  Superior 
Coart,  King  County;  Royd  J.  Talliuan, 
Jndge. 

Action  by  the  Northwest  Trust  &  Safe 
Deposit  Company  against  Richard  Seymour 
Conklln  and  others.  Judgment  for  plaintiff, 
and  Nettle  Butcher  and  husband  appeal.  Af- 
firmed. 

Butcher  &  Butcher,  of  Seattle,  for  appel- 
lants. Hartman,  Nafe  &  Hartman,  of  Seattle, 
for  respondent. 

EUUS,  C.  3.  This  case  presents  a  contest 
for  possession  of  real  property  sold  on  fore- 
closure of  a  mortgage  and  claimed  as  a  home- 
stead during  the  redemption  period. 

On  Decemter  6,  1912,  defendant  Conklln, 
then  a  bachelor,  executed  to  plaintiff  a  mort- 
'  gage  on  certain  residence  property  4n  the  city 
of  Seattle  to  secure  his  promissory  note  for 
$6,000  and  Interest.  In  the  mortgage  he 
waived  all  homestead  rights  in  the  property 
and  all  right  to  retain  possession  thereof  up- 
on noncompliance  with  its  conditions.  On 
February  11,  1915,  the  property  was  convey- 
ed subject  to  the  mortgage,  to  defendant 
Nettie  Butcher,  since  which  time  she  and  her 
husband  have  continuously  occupied  the  prem- 
ises as  their  home.  In  February,  1915,  she 
executed  and  filed  for  record  her  declaration, 
claiming  the  property  as  a  homestead.  There- 
after plaintiff  brought  this  suit  to  foreclose 
the  mortgage.  The  Butchers  answered,  claim- 
ing the  right  of  possession  during  the  period 
of  redemption.  By  written  stipulation  it  was 
agreed  that  the  right  of  possession  might  be 
determined  in  the  decree.  On  May  1^,  1910, 
a  decree  was  entered,  giving  plaintiff  Judg- 
ment against  Coul^Hn  personally,  foreclosing 
the  mortgage  as  to  all  the  defendants,  and 
'  ordering  that  the  purchaser  on  foreclosure 
sale  be  let  Into  immediate  possession.  On 
June  24,  1916,  the  property  was  sold  by  the 
sheriff  under  the  decree,  plaintiff  becoming 
the  purchaser  for  the  full  amount  of  its 
Judgment.    Defendants  Butcher  appeal. 

The  statute  governing  the  right  of  posses- 
sion of  real  property  sold  on  execution  or 
under  foreclosure  during  redemption  period 
w.ns  passed  in  1899  (Laws  1899,  c.  63,  {  16,  p. 


93),  and  appears  in  Rem.  Code  as  section  602. 
It  declares  that  the  purchaser  at  such  sale 
shall  have  the  possession  until  a  resale  or  a 
redemption  and  the  redemptioner  until  an- 
other redemption,  saving  the  rights  of  tenants 
holding  under  unexpired  leases.  It  then  by 
three  provisos  maizes  the  following  excep- 
tions to  the  greneral  rule: 

"Provided,  that  when  a  mortgage  contains  a 
stipulation  that  in  case  of  foreclosure  the  mort- 
gagor may  remain  in  possession  of  the  mortgaged 
premises  after  sale  and  until  the  period  of  re- 
demption has  expired  the  court  simll  make  its 
decree  to  that  effect  and  the  mortgagor  have 
snth  right" 

The  substance  of  the  second  proviso  is  that 
if  the  land  is  used  for  farming  purposes  the 
Judgment  debtor  shall  hare  possession  during 
the  period  of  redemption,  subject  to  a  lien 
on  the  crops  for  interest  on  the  purchase 
price  and  for  taxes.  Tlie  last  provision 
reads: 

"Provided  further,  that  in  case  of  any  home- 
stead occupied  for  that  purpose  at  the  time  of 
sale,  the  judgment  debtor  shall  have  the  ri^ht  to 
retain  possession  thereof  during  the  period  of 
redemption  without  accounting  for  issues  or  val- 
ue of  occupation." 

Api)eltants  pin  tlielr  case  to  the  exception 
contained  In  the  last  proviso.  They  Insist 
that  the  statute  "means  Just  what  it  says." 
If  it  does  the  argument  is  ended.  This  pro- 
viso in  express  words  gives  the  right  to  "re- 
tain possession"  to  "the  Judgment  debtor." 
It  does  not  say  "Judgment  debtor  or  those 
claiming  by,  through  or  under  him,"  as  did 
the  statute  of  1897  on  the  same  subject  (Laws 
1897.  p.  227),  which  the  statute  of  1899  here 
involved  superseded  and  by  necessary  implica- 
tion repealed.  Appellants  are  not  Judgment 
debtors  either  actual  or  potentiaL  They 
did  not  sign  the  mortgage  note:  did  not  as- 
sume the  mortgage;  did  not  owe  the  debt. 
No  money  Judgment  was  taken,  or  could  have 
been  taken,  against  them  or  either  of  them. 
It  was  the  declared  policy  of  the  law  of  1897 
to  deny  to  the  purchaser,  "either  under  execu- 
tion, foreclosure  or  other  judicial  proceed- 
ings," the  possession  of  real  estate  subject  to 
redemption  during  the  redemption  period. 
The  present  statute,  by  reason  of  combining 
in  one  section  provisions  relating  to  real 
proi)erty  sold  on  execution  and  provisions  re- 
lating to  real  property  sold  under  decree  of 
foreclosure,  is  far  from  lucid.  But  notwith- 
standing a  confused  wording.  It  admits  of  no 
doubt  that  Its  main  purpose  is  to  reverse  the 
policy  of  the  prior  law.  When  It  Is  read  In 
the  light  of  the  prior  law,  the  policy  of  which 
it  expressly  reverses,  save  as  to  the  persons 
specifically  excepted  In  the  tliree  provisos 
noted,  the  conclusion  is  inevitable  that  the 
words  "Judgment  debtor"  were  advisedly  re- 
tained and  the  words  "or  those  claiming  by, 
through,  or  under  him"  were  advisedly  dis- 
carded. Under  the  statute  as  It  now  e.Klst3 
appellants  have  no  right  to  retain  possession 
in  virtue  of  their  homestead  declarntlou  sim- 
ply because  they-  are  not  Judgment  debtors. 
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In  the  recent  case  of  Skinner  ▼.  Honter, 
104  Pac  244,  evidently  recognizing  the  limit- 
ing force  of  the  words  "judgment  debtor"  In 
this  proviso,  bnt  possibly  not  then  fully  dls- 
G«mlng  Its  whole  significance,  we  said: 

"Under  our  statute,  the  right  to  claim  a  home- 
stead in  property  can  hardly  be  said  to  be  a 
matter  of  traffic.  It  is  a  right  reserved  to  a 
'JDdgment  debtor'  to  'retain'  possession  of  the 
mortgaged  premises  during  the  period  of  redemp- 
tion.   Rem.  Code,  i  602.'*^ 

niat  decision  Is  hftsed  mainly  on  the  suffi- 
cient ground  of  the  bar  of  the  lis  pendens, 
bnt  we  are  now  convinced  that  it  might  have 
been  soundly  placed  on  the  fundamental 
ground  here  Invoked. 

Able  counsel  for  respondent,  apparently 
overlooking  the  ground  which  we  have  noted. 
Invite  us  to  base  respondent's  right  of  pos- 
session on  the  waiver  of  all  homestead  rights 
and  all  right  of  possession  contained  In  the 
mortgage;.  Bnt  we  find  it  nnnecessary  to  dla- 
cnss  the  macb-vexed  question  as  to  whether 
or  not  a  waiver  of  the  right  of  possession  Is 
contrary  to  public  policy.  That  question  is 
not  involved  in  this  case,  since  appellants 
in  any  event  are  not  entitled  to  possession. 

Atttrmed. 

MORRIS,  WEBSTER,  MAIN,  and  CHAD- 
WICK,  JJ.,  concur. 


<97  WaKh.  687) 

STATE  V.  RICHARDS.    (No.  14005.) 
(Supreme  Court  of  Washington.    Aug.  13,  1917.) 

1.  Thkbats  ^»S — iNnicTMENT— Sufficiency. 

Information  charging  that  defendant,  with 
Intent  to  extort  and  gain  ^oney  from  another, 
■ooght  to  compel  him  to  execute  to  defendant 
a  lease  of  real  estate  and  other  valuable  papers, 
under  threat  of  accusing*  him  of  crime,  is  suffi- 
cient, under  Rem.  Code  1915,  {  2613,  defining 
blackmail. 

2.  Thbkatb  ^s>1(1)— Natcrx  and  Elbments 
OF— Intent. 

Intent  of  one  who  uses  methods  set  forth  in 
Bern.  Code  1815,  i  2613,  to  obtain  money  or 
property,  is  intent  "to  extort  or  gain,"  neces- 
sary to  crime  of  blackmail,  though  he  is  at- 
tempting to  obtain  only  what  he  thinks  he  is  en- 
titled to  receive. 

5.  Threats  <S=>7  —  Btidencx  —  Collatebal 
Mattbb. 

In  prosecution  for  blackmail,  it  is  not  a 
collateral  matter  whether  defendant  had  been 
advised  that  his  contemplated  act  would  be 
blackmail,  since  such  knowledge  was  material 
on  question  of  intent  with  which  the  act  was 
performed. 
4.  WrrxESSKS   4=>201(2) — Pbivilxos— Attob- 

NET  AND   CUEMT. 

In  a  prosecution  for  blackmail,  lawyer  may 
be  allowed  to  testify  that  he  advised  defendant 
that  his  intended  act  would  be  bladcmail,  since 
conversation  between  attorney  and  client  as  to 
contemplated  crime  is  not  privileged. 

6.  Cbiminai.  Law  «=9762(1)— Instbuctions— 
Comment  on  Facts. 

In  prosecution  for  blackmail  by  threatening 
to  publish  libel,  court  did  not  improperly  com- 
ment on  facts  by  instructing  jury  that  threaten- 
ed publication  was  libelous,  and  that  lease,  exe- 
cution of  which  defendant  attempted  to  compel, 
was  instrument  intended  to  affect  title  to  prop- 


erty, within  Rom.  Code  1915,  S  2613,  definhig 
blackmail,  since  interpretation  to  be  given  writ- 
ten instrument  is  matter  of  law  for  court. 

6.  Cbimxnal  Law  ^s>762(1)— Instbuotions— 
Coument  on  Facts. 

In  prosecution  for  blackmail,  court  does 
not  violate  inhibition  against  comment  upon  the 
facts  in  correctly  defining  a  matter  of  law  to 
the  jury,  nor  in  determining  the  issues  to  be 
submitted  to  the  jury. 

7.  Cbiuinai.  Law  «=9762{4)— Instbdctions— 
Comment  on  FAcra 

In  prosecution  for  blackmail  by  threatening 
to  publish  libel,  court  does  not  improperly  com- 
ment on  facts  by  telling  jury  that  there  was  no 
legal  duty  on  part  of  person  blackmailed  to  do 
acts  demanded  of  him,  where  there  was  no  evi- 
dence to  establish  such  duty,  nor  contention 
that  there  was  such  evidence. 

8.  Cbiminai,  Law  «=j702(1)— Instbuctionb— 
Comment  on  Facts. 

In  prosecution  for  blackmail,  instruction 
that  act  of  defendant,  if  committed,  would  be 
embraced  within  definition  of  statute  (Rem. 
Code  1915,  !  2613).  is  not  comment  on  facts. 

9.  Threats  <S=»1(1)— Elements— "Extobt." 

To  "extort"  means  to  gain  by  wrongful 
methods;  to  obtain  in  an  unlawful  manner;  to 
compel  a  payment  by  means  of  threats  of  injury 
to  person,  property,  or  reputation. 

[E^.  Note. — For  other  definitions,  ace  Words 
and  Phrases,  First  and  Second  Series,  Extort.] 

Department  1.  Appeal  from  Superior 
Court,  Clallam  County;  John  M.  Ralston, 
Judge. 

Frank  J.  Rldiards  was  convicted  of  crime 
of  blackmail,  and  appeals.    Affirmed. 

L.  F.  Chester,  of  Seattle,  for  appellant. 
Frank  L.  Plummer,  T.  P.  Trumbull,  and 
Rose  &  Lewis,  all  of  Port  Angeles,  for  the 
State. 

MORRIS,  J.  Appellant  was  charged  Joint- 
ly with  Edgar  G.  Mills  with  the  crime  of 
blackmail,  and  appeals  from  a  separate  trial 
and  conviction. 

[1]  The  first  question  raised  la  the  suf- 
ficiency of  the  Information.  The  Information 
Is  too  long  to  set  forth  as  a  whole.  It 
charges  that  the  appellant  and  Edgar  G. 
Mills,  with  the  intent  to  extort  and  gain  |24,- 
000  from  one  Thompson  unlawfully  and  felo- 
niously, sought  to  compel  Thompson  to  ex- 
ecute to  appellant  a  99-year  lease  of  certain 
real  property  owned  by  Thompson  and  sign 
other  valuable  papers,  under  threats  of  ac- 
cusing Thompson  of  assault,  blackmail,  se- 
duction, larceny,  and  other  crimes,  and  with 
publishing  a  certain  document  in  which 
Thompson  is  accused  of  these  crimes  In  de- 
tail. Our  statute  (section  2613,  Rem.  Code) 
thus  defines  blackmail: 

"Every  person  who,  with  Intent  thereby  to  ex- 
tort or  gain  any  money  or  other  property  or  to 
compel  or  induce  another  to  make,  sub.'^cribc, 
execute,  alter  or  destroy  tLoy  valuable  security 
or  instrument  or  writing  affecting  or  intending 
to  affect  any  cause  of  action  or  defense,  or  any 
property,  or  to  influence  the  action  of  any  pub- 
lic officer,  or  to  do  or  abet  or  procure  any  il- 
Ifgal  or  wrongful  act,  shall  threaten  directly  or 
indirectly — (1)  To  accuse  any  person  of  a  crime ; 
or  (2)  To  do  any  injury  to  any  person  or  to  any 
property;   or  (3)  To  publish  or  connive  at  pub- 
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lishing  any  libel;  or  (4)  To  expose  or  impute  to 
any  person  any  deformity  or  disgrace:  or  (5) 
To  expose  any  secret,  sliall  be  punistied,"  etc. 

The  Information  was  clearly  sufficient, 
CTen  to  Its  disgusting  detail  as  was  the  evi- 
dence, to  sustain  the  Inforniatlon  and  con- 
viction. The  publication  threatened  was 
grossly  libelous.  The  attempt  to  extort  mon- 
ey or  valuable  property  was  plain. 

Appellant's  main  argument  is  addressed  to 
three  contentions: 

[2]  First,  if  appellant  believed  be  was  Just- 
ly entitled  to  that  which  he  demanded,  such 
belief  Is  a  defense,  as  the  act  complained  of 
would  then  lack  the  essential  element  of  "In- 
tent thereby  to  extort  or  gain."  It  must  be 
admitted  that,  to  commit  the  crime  charged, 
there  must  be  an  Intent  to  extort  or  gain; 
but  that  does  not  mean  that  one  can  by  the 
employment  of  the  means  used  in  this  In- 
stance compel  another  to  bestow  upon  him 
that  which  he  thinks  or  believes  he  Is  en- 
titled to  receive.  What  the  statute  means 
in  the  use  of  the  word  "Intent"  Is  that  the 
purpose  of  the  act,  that  which  the  actor  had 
in  mind  in  doing  the  act,  was  to  extort  or 
gain,  and  this  purpose  is  accomplished  when, 
by  use  of  the  means  defined  in  the  statute, 
one  seeks  In  an  unlawful  manner  to  obtain 
money  or  property  from  another.  The  stat- 
ute Is  directed  against  the  means  used,  as 
well  as  the  purpose  sought  to  be  accom- 
plished. 

[9]  The  intent  Is  not  necessarily  limited 
to  "gain,"  but  includes  "to  extort" — that  is. 
to  gain  by  wrongful  methods;  to  obtain  in 
an  unlawful  manner;  to  compel  a  payment 
by  means  of  threats  of  injury  to  person, 
property,  or  reputation.  In  this  sense  one 
can  commit  this  crime,  though  he  is  of  the 
opinion  that  the  money  thus  sought  is  actual- 
ly due  him.  The  law  does  not  countenance 
forceful  and  unlawful  collection  even  of  Just 
debts,  and  when  one  uses  the  methods  set 
forth  in  this  statute  to  obtain  money  or 
property,  he  commits  the  crime  defined  in 
the  statute,  irrespective  of  his  belief  that  In 
so  doing  he  is  only  attempting  to  obtain  that 
which  he  is  entitled  to  receive.  State  v.  Lo- 
gan, 104  La.  760,  29  South.  336;  State  v. 
Bruce,  24  Me.  71;  Commonwealth  v.  Coolldge, 
128  Mass.  55;  Cohen  v.  State,  37  Tex,  Cr.  R. 
118,  38  S.  W.  1005;  State  v.  Hollyway,  41 
Iowa,  200,  20  Am.  Rep.  586;  In  re  A.  Sherln, 
27  S.  D.  232,  130  N.  W.  761,  40  L.  R.  A.  (N. 
S.)  SOI,  Ann.  Cas.  1013D,  446. 

As  to  the  fact  there  Is  no  warrant  for  any 
such  claim  of  right  Appellant  sought  to 
compel  Thompson  first  to  execute  to  him  a 
99-year  lease  of  certain  real  property.  There 
is  no  contention  that  Richards  had  either 
legal  or  equitable  interest  in  this  property, 
or  that  he  ever  claimed  he  bad.  Second,  he 
sought  to  compel  Thompson  to  purchase  some 
hotel  stock  at  a  fixed  price  of  $24,000.  WMIe 
Richards  owned  this  stock,  it  having  been 
given  to  blm  while  he  was  acting  as  man- 
ager of  the  hotel  property,  he  had  no  arrange- 


ment or  agreement  with  Thompson,  whereby 
Thompson  was  In  any  sense  obligated  to 
purchase  the  stock  at  Richards'  price,  or  at 
any  other  price.  The  appellant  was  given 
the  benefit  of  all  that  he  was  entitled  to  un- 
der the  law  when  the  court  Instructed  the 
Jury  that  Intent  was  an  essential  element  of 
the  crime  charged,  and  as  such  must  be  prov- 
ed beyond  reasonable  doubt.  In  so  far  as 
rullnRs  upon  the  rejection  of  evidence  are 
embodied  tn  this  assignment  of  error,  we  find 
nothing  that  would  Indicate  that  appellant 
was  deprived  of  presenting  fairly  and  fully 
every  material  or  relevant  fact  to  the  jury. 

The  next  contention  is  error  In  permitting 
appellant's  codefendant  Mills  to  testify  what 
he  said  to  appellant  when  advising  with  him 
as  to  whether  or  not  what  was  done  could  be 
done  and  escape  criminal  liability.  Mills  is 
a  lawyer,  and  the  main  point  is  that  bis 
testimony  was  the  unpermitted  disclosure  of 
a  privileged  communication  between  attorney 
and  client.  Mills  has  not  yet  been  tried. 
So  far  as  here  disclosed,  his  part  in  the  af- 
fair was  to  consult  with  Richards  as  to 
whether  or  not  the  contemplated  act  would 
be  blackmail,  assist  In  the  preparation  of  the 
99-year  lease,  and  to  carry  the  demands, 
threats,  and  libelous  publication  consisting 
of  45  typewritten  pages,  roughly  bound  to- 
gether, from  Seattle  to  Thompson's  home  on 
Lake  Crescent,  and  deliver  it  In  person.  On 
his  cross-examination  appellant  was  asked, 
in  regard  to  the  brochure  prepared  by  blm 
and  delivered  by  Mills: 

"Had  you  been  advised  as  to  the  nature  of 
this,  whether  it  was  blackmail  or  not?" 

No  objection  wad  made  to  the  question, 
and  witness  answered: 

"If  I  was  to  gain  nothing  which  did  not  be- 
long to  mo,  I  understood  it  would  not  be  black- 
mail" 

Be  further  answered  that  this  advice  bad 
been  given  him  by  Mills.  The  state  called 
Mills  In  rebuttal,  and  over  objection  of  ap- 
pellant he  testified: 

"I  did  advise,  under  all  the  staff  that  was  sub- 
mitted to  me  and  under  tiur  statutes,  accom- 
panied with  threats,  especially  under  the  libel 
section  of  the  statute,  that  I  thought  it  would 
constitute  blackmail" 

[3]  The  objections  now  urged  are:  (1) 
That  the  Inquiry  upon  cross-examination  of 
appellant  was  upon  a  collateral  matter,  and 
the  plaintiff  was  bound  by  the  answer  of  ap- 
pellant in  testifying  to  what  Mills  had  told 
him.  It  was  not  a  collateral  matter.  Wheth- 
er or  not  the  act  of  appellant  was  or  was  not 
covered  by  the  statute  on  blackmail  was  the 
relevant  Inquiry  of  the  trial — the  purpose, 
and  the  only  purpose,  of  the  proceeding  by 
the  state.  If  appellant  knew  or  had  been  ad- 
vised of  the  legal  consequence  of  his  act,  such 
knowledge  was  material  upon  the  Intent  with 
which  the  act  was  performed. 

[4]  The  second  objection  is  that  the  con- 
versation between  Mills  and  appellant  was 
a  privileged  communication  between  attorney 
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and  client.    There  was  no  privilege.    The  ap- 
plicable rale  is  thus  stated  in  40  Cyc.  373: 

"The  rule  docs  not  extend  to  communications 
respect!  DK  proposed  infractions  of  the  law,  and 
so  there  is  no  privilege  as  to  communications 
made  in  contemplstion  of  the  future  commission 
of  a  crime,  or  perpetration  of  a  fraud,  in  which, 
or  in  a/oiding  the  consequences  of  which,  the 
client  esKs  the  adrice  or  assistance  of  the  at- 
torney, liut  communications  made  in  respect  to 
an  alleged  crime  or  fraud,  made  after  the  act  or 
transaction  is  Snisfaed,  are  privileged." 

The  same  rule  Is  recognized  In  10  Bncy.  of 
Evidence,  303.  In  Hartness  v.  Brown,  21 
Wash.  655,  59  Pac.  491,  the  same  contention 
Is  disposed  of  with  this  language: 

"The  rule,  however,  la  well  settled  that  com- 
munications made  to  counsel  in  contemplation 
of  fraud  or  a  criminal  act  are  not  privileged." 

We  offer  no  comment  upon  the  part  played 
by  Mills  In  this  transaction.  It  speaks  for 
itself,  and  whoever  reads  this  record  may 
give  It  such  name  as  he  deems  appropriate. 
The  only  question  we  have  to  determine  is  the 
competency  of  Mills  as  a  witness,  and  as  the 
communication  between  appellant  and  Mills 
was  In  the  undoubted  contemplation  of  a 
criminal  act  the  role  of  privilege  does  not 
apply. 

[S-l]  The  last  assignment  is  directed  to  the 
instructions  given,  It  being  especially  urged 
that  the  court  Improperly  commented  upon  the 
facts.  This  contention  Is  based  upon  certain 
holdings  of  the  court,  embodied  in  the  Instruc- 
tions, to  the  effect  thot  the  matter  embraced 
within  the  brochure  and  the  threat  to  publish 
was  libelous,  that  the  lease  which  appellant 
demanded  of  Thompson  was  an  instrument  or 
writing  Intending  to  affect  the  title  to  prop- 
erty, within  the  meaning  of  the  statute,  and 
that  Thompson  was  under  no  obligation  to 
execute  the  lease  nor  purchase  the  hotel 
stock,  as  bearing  upon  the  question  as  to 
whether  or  not  the  act  charged  against  appel- 
lant, if  committed,  was  as  defined  by  the  stat- 
ute an  attempt  to  extort  or  gain  money  or 
property.  The  lnterpretatl<m  to  be  given 
written  Instruments,  whether  the  procedure 
la  on  the  civil  or  criminal  side  of  the  court. 
Is  a  matter  of  law  for  the  court,  and  not 
a  matter  of  fact  for  the  Jury.  It  was  not  er- 
ror for  the  court  to  tell  the  Jury  that  the 
matter  contained  In  the  threatened  publica- 
tion was  libelous,  nor  that  the  threat  to  pub- 
lish was  a  threat  to  publish  a  libel.  Neither 
was  It  error  to  comment  upon  the  legal  phase 
that  Thompson  was  not  bound  in  law  to  ex- 
ecute the  lease  nor  purchase  the  stock.  The 
court  does  not  violate  the  inhibition  against 
comment  upon  the  facts  In  correctly  defining 
a  matter  of  law  to  the  jury,  nor  In  deter- 
mining the  issues  to  be  submitted  to  the  Jury. 
All  that  the  court  said  In  effect  to  the  Jury 
was  that  the  act  of  appellant.  If  committed, 
would  be  embraced  within  the  definition  of 
the  statute,  which  Is  a  question  of  law,  and 
not  of  fact  Neither  Is  it  a  comment  upon  the 
facts  for  the  court  to  state  to  the  Jury  that 


there  Is  no  evidence  to  establish  a  legal  duty, 
which  was  in  effect  what  the  court  Instructed 
the  Jury,  when,  as  here,  there  Is  neither  evi- 
dence nor  contention  that  there  was  any 
such  evidence.  A  defendant  cannot  be  prej- 
udiced by  a  statement  made  by  the  court 
upon  a  matter  of  law,  against  the  truth  of 
which  there  Is  no  contention.  Druraheller 
V.  American  Surety.  Co.,  30  Wash.  530,  71 
Pac.  25;  State  v.  McPhall,  39  Wash.  199,  81 
Pac.  683;  State  v.  Gohl,  46  Wash.  408,  90 
Pac.  259;  State  v.  Newcomb,  58  Wash.  414, 
109  Pac.  355 ;  Farrarls  v.  Slade  Lumber  Co., 
88  Wash.  106,  152  Pac.  680. 

Attention  has  been  given  to  other  assign- 
ments of  error.  In  .which  we  find  no  merit 

The  Judgment  is  affirmed. 

ELLIS.  C.  J.,  and  CHAD  WICK,  MAIN,  and 
PARKER,  JJ.,  concur. 


(S7  Wasb.  676) 
JORGENSON  V.  CRANE.    (No.  14016.) 
(Supreme  Court  of  Washington.    Aug.  17,  1917.) 

JUDCMENT         €=9li)9(l)    —    NOTWITHSTANDINO 

Verdict— Finding  of  No  Neglioenck. 
In  an  action  for  personal  injuries,  where  the 
court  instructed  that  the  jury  might  allow  plain- 
tiff not  to  exceed  $362  on  account  of  medical, 
hospital,  and  nursing  expenses,  verdict  for  the 
sum  uf  $302  was  not  in  effect  a  jury  finding  of 
no  negligence,  justifying  judgment  dismissing  the 
action  notwithstanding  verdict,  the  jury  having 
made  no  special  findings ;  since  plaintiff  was  not 
entitled  to  recover,  either  for  pain  or  suffering, 
or  for  medical  attendance  and  hospital  expense, 
unless  negligence  was  shown,  the  verdict  amount- 
ed to  an  implied  jury  finding  that  defendant  was 
negligent 

Department  1.  Appeal  from  Superior 
Court  King  County;    E>^erett  Smith,  Judge. 

Action  by  Herbert  D.  Jorgenson,  by  his 
guardian  ad  litem,  C.  M.  Jorgenson,  against 
Charles  C.  Crane.  From  Judgment  dismiss- 
ing the  action  on  motion  for  Judgment  not- 
withstanding verdict  for  plaintiff,  plaintiff 
appeals.  Reversed,  and  cause  remanded, 
with  direction  to  enter  Judgment  on  the  ver- 
dict 

See,  also,  92  Wash.  642,  159  Pac.  796. 

Frank  E.  Green  and  L.  F.  Chester,  both 
of  Seattle,  for  appellant.  Palmer  &  Askren, 
of  Seattle,  for  respondent 

MAIN,  J.  The  puritose  of  this  action  was 
to  recover  damage'^  lor  persouul  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  the  defendant  The  cause  has  been  three 
times  tried  In  the  superior  court,  and  this  Is 
the  third  appeal  to  this  court  Upon  the 
first  trial,  a  Judgment  of  nonsuit  was  enter- 
ed. From  this,  plaintiff  appealed,  and  In  86 
Wash.  273,  150  Pac.  419,  L.  R.  A.  1915F,  983, 
the  judgment  was  reversed,  and  the  cause 
remanded  for  a  new  trial.  The  cause  was 
again  tried  in  the  superior  court,  and  result- 
ed In  a  verdict  In  favor  of  the  plaintiff  in 
the  sum  of  $363.    Before  the  entering  of  that 
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verdict,  the  defendant  moved  for  a  Judgment 
notwithstanding  the  verdict  Within  the 
time  prescribed  by  the  statute,  the  plaintiff 
made  a  motion' for  a  new  trial,  on  the  ground 
of  inadequacy  of  the  damages  as  found  by 
the  Jury.  The  trial  court  denied  the  motion 
for  a  Judgment  notwithstanding  the  verdict, 
and  granted  the  motion  for  a  new  trial.  The 
defendant  thereupon  appealed.  Upon  that 
appeal,  the  Judgment  of  the  trial  court  in 
denyii^  the  motion  for  Judgment  notwith- 
standing the  verdict,  and  In  granting  the  new 
trial,  was  affirmed.  Thereafter  the  cause 
was  again  tried,  and  resulted  in  a  verdict 
in  favor  of  the  plaintiff  for  $362.  The  de- 
fendant, tn  due  time,  having  moved  for  Judg- 
ment notwithstanding  the  verdict,  this  mo- 
tion was  granted,  and  a  Judgment  entered 
dismissing  the  action.  From  this  Judgment 
the  plaintiff  appeals. 

The  facts  need  not  here  be  detailed,  as 
they  are  fully  stated  In  the  opinions  written 
upon  the  former  appeals.  It  is  not  claimed 
in  this  case  that  the  evidence  as  to  the  neg- 
ligence of  the  defendant  is  materially  dif- 
ferent from  what  It  was  upon  "the  previous 
trials.  In  each  of  the  opinions  heretofore 
written  in  the  case  It  was  held  that  the  evi- 
dence was  sufficient  to  carry  the  question  of 
the  defendant's  negligence  to  the  Jury.  It  Is 
claimed  upon  this  appeal  that,  since  there 
was  no  dispute  in  the  evidence  as  to  the 
value  of  the  medical  services  or  the  hospital 
expense,  these  two  items  aggregating  the 
sum  of  $362,  a  verdict  for  that  sum  was  in 
effect  a  finding  on  the  part  of  the  Jury  of  no 
negligence;  but  this  conclusion  does  not  nec- 
essarily follow.  Before  the  Jury  could  have 
found  a  verdict  in  any  amount,  there  must 
necessarily  have  been  a  finding  of  negligence. 
The  trial  court,  after  telling  the  Jury  that  if 
they  found  the  defendant  to  be  negligent,  and 
if  the  defense  of  contributory  negligence  was 
not  sustained,  a  verdict  should  be  rendered 
in  such  amount  as  would  compensate  the 
plaintiff  for  the  pain  and  suffering  which 
he  endured,  concluded  this  paragraph  in  the 
instructiona  as  follows: 

"You  will  also  allow  in  addition  such  expend- 
itures or  obligations,  if  any,  as  you  may  find 
idaintiff  hag  Incurred  on  accoimt  of  medical  or 
surgical  aid,  not  to  exceed  $300,  or  on  account 
of  hospital  and  nurses'  services  not  exceeding 
$62." 

Upon  the  second  appeal,  where  the  verdict 
had  been  for  $363,  only  $1  more  than  in  this 
case,  it  was  held  that  the  trial  court  proper- 
ly denied  defendant's  motion  for  Judgment 
notwithstanding  the  verdict  After  holding, 
upon  that  appeal,  that  a  verdict  for  ^63 
should  be  allowed  to  stand,  as  against  a  mo- 
tion for  a  Judgment  notwithstanding  the  ver- 
dict, to  now  hold  that  a  verdict  for  $362, 
$1  less,  on  substantially  the  same  evidence, 
is  subject  to  such  a  motion,  would,  it  seems 
to  us,  be  an  attempt  to  draw  a  very  fine  line. 
Vhf  Jtiry  In  this  case  made  no  special  find- 


ings. It  therefore  cannot  be  held  that  the 
general  verdict  is  not  in  harmony  with  the 
special  finding.  The  plaintiff  not  being  en- 
titled to  recover,  either  for  pain  or  suffering 
or  for  medical  attendance  and  hospital  ex- 
pense, imless  negligence  was  shown,  a  ver- 
dict for  $362  would  amount  at  Iea<it  to  an 
implied  finding  on  the  part  of  the  Jury  that 
the  defendant  was  negligent. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  su- 
perior court  to  enter  a  Judgment  upon  the 
verdict 

ELLIS.  C.  J.,  and  CHADWICK  and 
WEBSTER,  JJ.,  concur. 


(S8  Wash.  17) 
MACKENZIE  V.  STEEVES.    (No.  14113.) 
(Supreme  Court  of  Washington.    Aug.  18, 1917.) 

1.  Gifts  <8=«2(6)— Causa  MoBTi&-<:!oNSTBnc- 
TiVE  Deuvert. 

Deceased's  statement  durinfr  his  last  illness, 
"I  give  you  my  automobile.  May,"  constituted 
a  good  gift  causa  mortis  satisfying  the  rule  of 
law  requiring  delivery  where  the  beneficiary 
took  and  had  charge  of  the  automobile  for' sev- 
eral days  thereafter. 

2.  Replevin  $=s76— Measure  of  Daicages. 

In  claim  and  delivery  for  an  automobile, 
proof  of  the  rental  value  of  the  automobile  fur- 
nished the  proper  measure  of  damages  for  do- 
tention. 

3.  Executors  and  Administrators  e=>22d— 
Presentation  of  Claim— E}ot'eci — Damages 
IN  Replevin. 

In  claim  and  delivery  against  the  adminis- 
trator for  an  automobile  given  plaintiff  by  de- 
ceased, the  loss  of  the  use  of  the  automobile  did 
not  date  from  the  time  of  the  presentation  of 
the  claim  against  the  estate,  but  from  the  time 
of  the  taking. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  May  Mackenzie  against  L.  E. 
Steeves,  administrator,  etc.  Judgment  for 
plaintiff,   and   defendant  appeals.     Affirmed. 

James  B.  Murphy,  of  Seattle,  for  appel- 
lant Reed  &  Hardman,  of  Seattle,  for  re- 
spondent 

MAIN,  J.  H.  A.  Steeves  died  at  Provi- 
dence Hospital  in  Seattle  on  Sunday,  Octo- 
ber 3,  1915,  at  about  2 :30  p.  m.  He  bad  been 
taken  to  the  hospital  on  the  preceding  Wed- 
nesday suffering  from  acute  appendicitis. 
For  some  months  prior  to  bis  death  Steeves 
had  maintained  an  apartment  In  the  Regent 
apartment  bouse.  McDougal  Cameron,  a 
cousin  of  the  respondent,  lived  with  him. 
Respondent,  who  had  been  a  friend  of 
Steeves  and  of  his  former  wife,  was  frequent- 
ly in  the  apartments,  which  she  kept  picked 
up  and  in  order.  Some  six  weeks  before  bis 
death  Steeves  purchased  an  automobile.  He 
and  the  respondent,  who  was  engaged  to 
marry  him,  made  frequent  use  of  the  ma- 
chine.   Respondent  with  the  help  of  a  nurse. 
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wbich  she  provided  at  her  own  expense,  car- 
ed for  the  deceased  from  Monday  until  Wed- 
nesday at  tbe  apartment,  and  after  be  was  re- 
moved to  the  hospital  she  was  there  the 
greater  part  of  each  day.  She  ministered  to 
his  wants,  providing  gruel,  alcohol,  cham- 
pagne, and  new  linen.  So  far  as  we  can 
judge  from  the  testimony,  there  was  a  real 
attachment  and  mutual  understanding  be- 
tween the  deceased  and  respondent  At 
about  8  o'clock  on  Sunday  morning  the  nurse 
observed  that  the  deceased,  who  had  passed 
a  restless  night,  was  changing  for  the  worse, 
and  she  told  him,  "if  be  bad  any  special 
business,  be  liad  better  have  it  attended  to, 
because  be  was  a  lot  weaker  and  seemed  to 
have  changed  quite  a  little."  She  further 
testifies: 

"I  called  in  the  head  sister  on  the  Boor,  and 
she  also  said  he  had  better  dispose  of  anything 
he  wanted  to  because  he  was  pretty  weak.  He 
said,  'I  want  my  automobile  to  go  to  Miss 
Mackenzie,'  and  he  wanted  his  business  to  go  to 
his  mother.  That  was  about  between  8  and  9 
in  the  morning.  I  knew  tbat  wouldn't  be  very 
legal,  80  when  I  called  up  Miss  Mackenzie  I 
told  her  he  was  qnite  a  little  worse,  and  so 
when  she  came  in  the  room  I  asked  him  to  re- 
peat what  he  bad  said  to  me,  and  he  repeated 
It,  'I  give  you  my.  automobile.  May,  and  I  want 
my  mother  to  have  my  business,'  or  'want  my 
business  to  ^o  to  my  mother.'  That  was  about 
noon  or  a  little  after  noon.  Sister  Louiue  Ar- 
thur was  there  in  the  room  ot  the  time  and  my- 
self and  Miss  Mackenzie.  Mrs.  B^gington  was 
in  a  couple  of  times,  I  know,  but  I  really 
couldn't  say  really  whether  she  was  right  there 
at  that  time.  I  don't  know  whether  anybody  re- 
marked on  it  at  that  time,  but  I  know  Miss 
Mackenzie  repeated  after  him  one  time  what 
he  said.  After  repeating  I  still  didn't  think  it 
was  very  legal,  so  I  said  to  Mr.  Steeves.  'I 
will  call  an  attorney.'  He  didn't  say  anythinz, 
but  from  the  expression  on  his  face  1  could  tell 
it  was  all  right  and  I  called  Mr.  Garvin,  of  the 
firm  of  Hughes  &  Ramsey.  My  suggestion  to 
call  an  attorney  was  made  after  Mr.  Steeves' 
statement  to  Miss  Mackenzie." 

This  nurse  is  corroborated  by  another 
nnrse  who  was  engaged  on  the  same  floor  and 
who  came  in  from  time  to  time,  and  by  re- 
spondent, to  whom  the  words  were  repeated. 
ResiKtndent  claims,  and  her  claim  is  sustain- 
ed by  the  verdict  of  the  Jury  upon  conflict- 
ing evidence,  that  she  took  and  had  charge 
of  tlte  automobile  for  several  days  thereafter 
and  until  it  was  taken  over  by  the  adminis- 
trator, a  brother  of  the  deceased,  who  suc- 
ceeded a  special  administrator  who  bad  been 
appointed  Immediately  after  the  death. 

The  court  submitted  the  law  of  gifts  causa 
mortis  to  the  Jury  as  follows : 

"First,  the  donor,  or  person  making  the  gift, 
must  presently  give,  that  is,  he  must  not  indi- 
cate on  intention  that  he  is  going  to  give  at  some 
future  time,  or  if  he  lives  he  will  give,  but  must 
use  words  of  present  givin?,  'I  hereby  give,'  not 
something  in  the  future;  it  must  be  a  positive 
gift  at  that  time.  In  addition  to  that  there 
most  be  an  acceptance  on  the  part  of  the  per- 
son to  whom  the  gift  is  made,  and,  thirdly,  there 
moat  be  a  delivery." 

We  think  there  can  be  no  doubt  that  re- 
spondent has  sustained  the  burden  put  up- 
on her  by  the  court,  that  is,  that  she  demon- 


strate her  right  by  "clear,  convincing,  and 
satisfactory  proof,"  as  to  the  first  two  prop- 
ositions— present  intent  and  acceptance.  The 
real  question  Is .  whether  under  tbe  facts 
there  was  a  delivery.  The  court  further  In- 
structed upon  this  element: 

"Now  by  delivery  it  is  not  meant  that  some 
inaccessible  object  has  to  be  brought  to  tbe  death 
bed  and  banded  over.  That  is  not  what  the  law 
means.  When  things  are  present  in  the  death 
chamber,  there  must  be  a  handing  over  of  the 
thing,  but  when  the  thing  is  bulky,  absent,  or 
somewhere  else,  tliere  must  be  sucli  a  taking  of 
dominion  by  the  person  to  whom  the  gift  is  made 
as  to  indicate  that  they  have  assumed  control 
of  it.  So  in  this  case  you  must  be  satiKfied  by  a 
fair  preponderance  of  the  evidence  that  there 
was  a  present  giving  by  the  deceased,  that  there 
was  an  acceptance  by  the  plaiotifF.  in  this  case, 
and  tbat  she  took  such  dominion  as  is  consistent 
with  the  nature  of  tlie  article  given  her,  if 
there  was  one  given  to  her.  "The  question  of 
delivery  is  tu  be  determined  having  in  view  the 
nature  of  the  gift.  As  I  have  already  told  yoa, 
where  articles  are  of  a  bulky  character,  so  ac- 
tual, manual  delivery  is  impracticable,  tbe  ac- 
tual gift  in  terms,  followed  by  nn  acceptance, 
and  by  acts  of  dominion  und  control  on  .the 
part  of  the  donee,  is  suflicient.  It  is  unneces- 
sary in  such  case  that  the  property  shall  be 
actually  moved.  It  is  sufficient  that  the  donor 
relinquishes  all  dominion  over  it  to  the  donee, 
whu  assumes  that  dominion." 

It  is  Insisted  tbat  the  facts  are  such  that 
they  will  not  bear  the  application  of  the  rulii 
laid  down  by  tbe  trial  Judge  under  the  au- 
thority of  Jackson  v.  Lamar,  67  Wash.  383, 
121  Pac.  857.  Counsel  cites  that  part  of  the 
opinion  wherein  the  court  said: 

"While  it  is  true  tbe  courts  have  relaxed  the 
rigor  of  the  old  rules,  they  have  never  departed 
from  holding  that  something  more  is  required  to 
constitute  a  gift,  either  inter  vivos  or  causa 
mortis,  than  the  expression  of  an  intent  or  pur- 
pose to  give.  Evidence  of  such  intent  is  ad- 
missible to  prove  the  act,  but  it  does  not  con- 
stitute tbe  act,  and  delivery,  either  actual  or 
constructive,  is  as  essential  to-day  as  it  ever 
was.  The  donor  must  not  only  signify  his  pur- 
pose to  give,  but  he  must  deliver,  and  as  tbe 
law  does  not  presume  that  an  owner  has  volun- 
tarily ported  with  his  property,  he  who  asserts 
title  by  gift  must  prove  it  by  evidence  that  is 
clear  and  convincing,  strong  and  satisfactory. 
Although  it  may  not  l)e  true  that  the  law  now 
presumes  against  a  gift,  it  certainly  does  not 
presume  in  its  favor,  but  rojuires  proof.  Lewis 
V.  Merritt,  113  .\.  Y.  .3.S0.  21  N.  E.  141:  Devlin 
v.  Greenwich  Sav.  Bank,  125  N.  Y.  756,  26  N. 
E.  744.  The  modern  rule  tliat,  tbe  intention  of 
the  donor  having  been  ascertained,  great  lati- 
tude should  be  given  in  carrying  out  that  inten- 
tion, still  demands  a  delivery  as  perfect  ami 
complete  as  the  nature  of  tbe  property  and  tbe 
attendant  circumstances  and  conditions  will 
permit.  Blake  v.  Jones,  1  Bailey,  Kq.  (S.  C.I 
141,  21  Am.  Dec.  5.30:  Phinney  v.  State  ex  rol. 
Stratton,  36  Wash.  236,  78  Pac.  927.  68  L. 
R.  A.  119." 

In  re  Slocum's  Estate,  83  Wash.  158,  145 
Pac.  204,  is  also  relied  on.  In  that  case  we 
said: 

"In  order  to  constitute  a  gift  of  personal  prop- 
erty, three  things  ore  necessary:  (a)  An  inten- 
tion on  the  part  of  the  donor  to  presently  give; 
(b)  'a  subject-matter  capable  of  passing  by  de- 
livery; and  (c)  an  actual  delivery  ot  tnc  time. 
Hecht  V.  Shaffer,  15  Wyo.  34,  85  Pac.  10!>C.: 
Jackson  v.  I>amar,  67  Wash.  ,S85,  121  Pac.  8'u: 
Meyers  v.  Albert,  76  Wash.  218,  135  Pac.  1003. 
Tbe  delivery  must  be  such  as  will  divest  the 
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donor  of  the  present  control  and  dominion  over 
tlie  property  absolutely  and  irrevocably  and  con- 
fer upon  the  donee  the  dominion  and  control. 
Basket  t.  Hassell,  107  U.  S.  602  [2  Sup.  Ct. 
415,  27  L.  EM.  500]." 

[1]  It  win  tbus  be  seen  that  the  crux  of 
the  case  lies  In  the  correct  solution  of  the 
question  whether  a  subsequent  acceptance, 
the  property  not  being  present  end  of  such 
character  as  to  be  incapable  of  actual  manual 
delivery.  Is  sufficient  to  satisfy  the  law. 

Thfe  law  favors  the  disposition  of  proper- 
ty by  the  owner  before  death.  It  therefore 
favors  wills,  and  while  it  puts  upon  one 
claiming  a  gift  causa  mortis  a  heavier  bur- 
den, yet,  when  the  intent  is  established  to 
the  satisfaction  of  the  court,  it  will  not  per- 
mit the  gift  to  fall  where  by  reason  of  his 
extremity,  or  the  location  or  character  of  the 
property,  the  donor  cannot  make  an  actual 
or  symbolical  delivery,  if  the  donee  has  nev- 
ertheless acted  upon  the  gift  and  has  taken 
such  pqssession  as  the  cliaracter  of  the  prop- 
erty will  admit 

In  Ellis  V.  Secor,  31  Mich.  185, 18  Am.  Rep. 
178,  it  was  urged  that  the  law  regarded  gifts 
causa  mortis  with  disfavor  and  as  against 
public  policy,  and  that  they  should  not  be 
sustained  where  it  can  be  avoided.  The 
court  said  on  page  187: 

"It  is  the  duty  of  courts  to  enforce  all  law- 
ful rights,  8o  as  to  carry  out  the  intention  of  tlie 
parties.  That  intention  should  always  be  ob- 
served if  lawfully  expressed;  and  it  is  only 
incumbent  on  legal  tribunals  to  be  very  careful 
to  ascertain  the  facts.  There  is  much  room  for 
frauds  and  mistakes  in  cases  of  this  kind,  and 
therefore  care  should  be  used  to  sift  the  evi- 
dence. But  where  there  is  no  doubt  obout  the 
facts,  it  would  be  a  le^al  wrong  and  ^ross  in- 
justice to  refuse  to  act  upon  them  fairly  and 
without  hesitation." 

In  14  Amer.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
1020,  it  was  said: 

"Where  articles  are  of  a  bulky  character  so 
that  actual  manual  delivery  is  impracticable^  a 
declaration  of  gift  by  the  donor  in  plain  terms 
followed  by  acts  of  dominion  and  control  on  the 
part  of  the  donee  is  suSicient,  and  it  is  not  nec- 
essary in  such  cases  that  the  property  be  actual- 
ly moved ;  it  is  sufficient  if  the  donor  relinquish- 
es all  dominion  over  it  to  the  donee." 

In  Thornton  on  Gifts  and  Advancements, 
1 145,  it  was  said: 

"Not  only  is  the  application  of  the  rule  re- 
quiring a  delivery  to  be  mitigated  and  applied 
according  to  the  situation  of  the  subject  of  the 
gift,  but  the  conditions  and  intention  of  the 
donor  at  the  time  of  making  the  gift  must  be 
considered;  and  this  is  especially  true  of  a  gift 
causa  mortis.  'The  intention  of  the  donor,' 
says  the  Supreme  Court  of  Indiana,  'in  peril  of 
death,  when  clearly  ascertained  and  fairly  con- 
summated, within  the  meaning  of  well-establish- 
ed rules,  is  not  to  be  thwarted  by  a  narrow  and 
illiberal  construction  of  what  may  have  been 
intended  for  and  deemed  by  him  a  sufficient  de- 
livery. The  rule  which  requires  delivery  of  the 
subject  of  the  gift  is  not  to  be  enfooced  arbi- 
trarily.' " 

In  Walte  v.  Grubbe,  43  Or.  406,  73  ^ac. 
206,  99  Am.  St  Rep.  764,  a  gift  of  money 
burled  by  the  donor  to  bis  daughter  was  sus- 
tained, although  there  bad  been  no  actual 
delivery.    The  court  said: 


"The  taking  of  the  money  subsequently  by  her 
would  not  have  been  attended  with  the  commis- 
sion of  a  trespass,  and  the  gift  would  assured- 
ly have  been  complete  if  she  had  taken  manual 
possession  thereof  during  his  lifetime." 

The  court  then  asks  this  question: 

"Was  the  delay  in  this  respect  a  fatal  over^ 
sight  on  her  part?" 

And  it  answers  it  as  follows: 

"She  accepted  the  money  when  he  made  his 
declaration  of  the  gift  to  her,  and  it  was  so  un- 
derstood between  them.  It  seems  to  us,  there- 
fore, that  the  delivery  was  as  perfect  and  com- 
plete as  the  nature  of  the  property,  the  situa- 
tion of  the  parties,  and  the  circumstances  of 
the  case  wouJd  permit." 

There  is  much  discussion  in  the  books,  but 
it  is  the  common  holding  of  the  courts  that, 
where  the  Intent  to  bestow  is  obvious  and 
clear,  and  there  is  no  evidence  of  fraud  or 
undue  influence,  and  the  circumstances  show 
that  the  donor  has  done  all  that  in  his  opin- 
ion is  necessary  to  do  to  accomplish  his 
purpose,  the  Intent  of  the  donor  will  answer 
for  the  act  of  delivery.  So  that  it  is  im- 
possible to  lay  down  a  rule  to  cover  all  cases, 
and  each  case  must  be  determined  by  its  own 
peculiar  facts  and  circumstances. 

"The  circumstances  under  which  such  gifts 
are  made  must  of  necessity  be  varied  and  in- 
finite, and  each  rase  must  be  determined  on  its 
own  peculiar  facts  and  circumstances.  The  de- 
livery may  be  actual  or  constructive,  but  it 
should  be  the  best  which  the  nature  and  situa- 
tion of  the  propertv  and  the  circumstances  of 
the  parties  admit  of."    12  Ruling  Case  Lew,  961. 

"And,  recurring  again,  a  moment,  to  the  essen- 
tial qualifications  of  the  gift,  it  is  true  that,  in 
cases  of  gifts  mortis  causa,  there  must  be  a 
delivery  of  the  thing  given,  and  this  is  the  rock 
upon  which  courts  have  so  often  split.  And  it 
is  also  true  that  it  must  be  as  nearly  an  actual 
delivery  to  the  donee  as  the  circumstances  of 
the  case,  and  the  nature  and  actual  position  of 
the  donee,  and  the  thing  given,  will  permit.  But, 
in  the  very  nature  of  business  transactions  of 
this  kind,  this  delivery  must  frequently  be  con- 
structive. The  nature  and  circumstances  sur- 
rounding this  case  necessitated  a  constructive 
delivery.  The  subject  of  the  gift  was  not  avail- 
able. The  decedent  did  all  •  *  •  in  his 
power  *  •  ♦  to  deliver  the  money  in  tho 
bank  at  La  Conner  to  the  appellant.  So  that, 
in  justice  and  common  sense,  it  seems  to  us 
that  the  delivery  was  complete,  and  that  the 
will  of  the  deceased  ought  not  to  be  thwarted 
by  any  technical  construction  or  definition  of 
delivery."  Phinney  v.  State,  36  W^ash.  at  page 
243,  7S  Pac.  at  page  929,  68  L.  R.  A.  119. 

If  the  property  is  of  such  a  character  and 
the  circumstances  of  the  parties  are  such  that 
there  can  be  no  delivery,  manual  or  sym- 
bolical, there  may  be  a  constructive  delivery 
depending  upon  the  intent  of  the  donor  and 
the  subsequent  conduct  of  the  donee.  Oar 
oondusion  Is  that  the  rule  of  law  requiring  a 
delivery  to  sustain  a  gift  causa  mortis  Is  sat- 
isfied. 

[2]  The  action  being  in  form  one  of  claim 

and  delivery,  the  court  instructed  the  jury: 

"  •  •  •  A  verdict  for  damages  for  the  de- 
taining of  it,  that  is,  an  amount  that  will  fairly 
compensate  the  plaintiff  for  the  pecuniary  dam- 
age suffered  by  being  deprived  of  the  use  of  the 
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aatomobile  by  the  defendant,  if  ;ou  find  that 
the  defendant  deprived  her  of  the  use  of  it." 

The  witness  testifled  that  the  fair  rental 
Talue  of  the  machine  was  $1  per  day.  Tbe 
respondent  says  of  her  intended  use  of  the 
mactiine: 

"I  intended  to  keep  it  for  a  little  while  or 
else  rent  it." 

It  is  contended  that  the  court  applied  the 
wrong  measure  of  damages,  that  it  is  ap- 
parent that  respondent  Intended  to  sell  the 
machine,  and  that  her  damage  would  be  the 
depreciation  in  value  between  the  time  of 
taking  and  the  time  of  recovery.  We  think 
the  testimony  of  respondent  would  hardly 
bear  the  construction  put  on  dt  by  appellant. 
One  who  has  been  unlawfully  deprived  of  the 
nse  of  property  cannot  be  bound  to  llx  with 
any  great  degree  of -deflniteness  his  Intention 
with  respect  to  its  retention  or  use.  And  it 
can  make  no  difference  in  the  application  of 
the  rule  that  the  owner  has  never  rented  bis 
property.  Where  a  householder  suffered 
the  seizure  of  a  piano  at  the  hands  of  a  tax 
collector,  the  court  held  that  the  proof 
of  a  rental  value  of  $10  per  month  fur- 
nished the  proper  measure  of  damages. 
Chauvin  v.  Vallton,  8  Mont.  451,  20  Pae.  G5S, 
8  L.  R.  A.  194. 

The  assessment  of  damages  for  the  unlaw- 
ful taking  and  detention  of  personal  property 
calls  for  a  sound  discretion  on  the  part  of 
the  trier  of  the  facts.  Hence,  where  the 
facta  are  such  that  interest  or  difference  in 
value  would  be  improper,  the  value  of  the 
use  is  resorted  to.  This  rule  is  often  com- 
bated by  the  suggestion  that  it  is  a  false 
measure  when  the  property  has  never  been 
rented  and  its  use  is  In  a  sense  personal  to 
the  owner,  but  it  applies  nevertheless  where 
the  proof  shows  that  the  property  has  a 
vsable  value,  not  because  the  owner  has  used 
It  for  gain  or  profit,  but  because  the  law 
will  ptesume  that  the  wrongful  taker  has 
used  the  property  to  his  own  benefit,  and  can 
pay  the  value  of  such  use  out  of  his  gains,  and 
not  out  of  his  pocket  The  recovery  of  the 
value  of  the  use  of  personal  property  hav- 
ing a  usable  value  is  amply  sustained  by  the 
authorities.  Cobbey  on  Replevin  (2d  Ed.)  I 
891 ;   Shlnn  on  Replevin,  i  646 ;  34  Cya  1562. 

[3]  Appellant  further  contends  that  in  any 
event  the  damages  for  the  loss  of  the  nse  of 
the  automobile  date  from  the  time  of  the 
presentation  of  a  claim  to  the  administrator. 
The  presentation  of  a  claim  may  be  a  con- 
dition precedent  to  the  maintenance  of  an 
action,  but  it  does  not  create  nor  does  it  limit 
the  cause  of  action.  A  claim  being  presented, 
tlie  cause  proceeds  as  in  ordinary  cases  un- 
affected in  any  way  by  collateral  facts,  or 
the  procedure  outlined  In  the  Probate  C!ode. 

Judgment  affirmed. 

ELLIS,  C.  J.,  and  WEBSTER,  MORRIS, 
and  OHADWICK,  JJ.,  concur. 
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(97  Wash.  679) 
BLAOKWELL  et  aL  v.  CITY  OF  SEATTLE. 
(No.  14049.) 

(Supreme  (Tourt  of  Washington.    Aug.  17, 1917.) 

1.  MUNICIPAI.    COBPOBATIONS    (^=>812(1)  —  IN- 

JUBiES  ON  Stbeet— Pbesentment  of  Claim 

BY  Wife  Alone. 
Where  a  wife  was  injured  by  falling  over  a 
water  pipe  placed  across  a  city  sidewalk  when 
her  husband  was  without  the  state  and  they 
were  living  apart,  he  not  returning  to  thn  state 
until  after  the  time  when  the  city  required 
claim  for  injuries  to  be  file<l.  the  wife  could 
alone  on  behalf  of  the  community  present  her 
claim  to  the  city. 

2.  Municipal  Corporations  «=>707  —  Ob- 
structing Sidewalk— Neolioence, 

It  is  negligence  for  a  city  to  place  across  its 
sidewalk  a  one-inch  water  pipe  one  inch  or  more 
above  the  surface  of  the  walk  without  protect- 
ing the  pipe  at  night  by  a  light  or  in  some 
other  way. 

3.  Municipal  Corporations  <S=>821(20)— In- 
juries on  Sidewalk— Contkibutobt  Neo- 

UOENCB. 

A  woman  was  not  negligent  as  a  matter  of 
law  when,  walking  along  a  city  sidewalk  in  the 
ordinary  way,  she  tripped  over  a  water  pipe 
an  inch  in  diameter  placed  an  inch  above  the 
walk. 

4.  Municipal  Corporations  <S=>821(20>  — 
IN.IURY  on  Sidewalk — Contributobt  Nbo- 
LIGENCE— Question  for  Jury. 

In  an  action  for  injury  so  received,  question 
of  contributoiy  negligence  held  for  the  jury. 

5.  Evidence  «=3474%— Nonexpert  Opinion 
—Degree  of  Darkness. 

A  witness  was  properly  permitted  to  answer 
the  question  whether  the  darkness,  the  degree  of 
darkness,  was  such  that  one  who  did  not  know 
the  pipe  was  there  could  not  have  seen  it,  since 
any  person  may  testify  concerning  the  degree  of 
darkness,  which  does  not  fall  within  the  rule  of 
expert  opinion. 

6.  Witnesses  «=9217—Pbiviu:ok— Right  to 
Claim— Physician. 

Under  Rem.  Code  1915,  {  1214,'  providing 
that  no  physician  shall  he  examined  as  a  witness 
without  his  patient's  consent,  where  plaintiff  did 
not  consent  that  her  doctor  should  describe  her 
physical  condition  a  year  before  the  accident, 
it  was  not  the  duty  of  the  court  to.  require  the 
doctor  to  testify  thereon,  though  counsel  for 
plaintiff  did  not  object  to  his  testimony  on  the 
ground  of  privilege,  a  matter  claimed  by  the 
doctor  himself,  but  only  on  the  ground  of  imma- 
teriality. 

Department  2.  Appeal  from  Superior 
CJourt,  King  Ounty:    John  S.  Jurey,  Judge. 

Action  by  Mary  C.  Blackwell  and  William 
BlackwelU  her  husband,  against  the  City  of 
Seattle,  a  municipal  corporation.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Hugh  M.  Caldwell  and  Jas.  A.  Dougan, 
both  of  Seattle,  for  appellant.  Howard  O. 
Durk  and  Frank  E.  Qreen,  both  of  Seattle, 
for  respondents. 

MOUNT,  J.  Tbla  appeal  is  from  a  Judg- 
ment for  $500  rendered  upon  a  verdict  of  a 
jury  against  the  city  of  Seattle.  It  appears 
that  the  respondent,  Mrs.  Blackwell,  on  the 
evening  of  November  13,  1915,  at  about  9  SO 
o'clock,  while  walking  along  the  west  side  of 
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Rainier  arenne,  between  Orcas  and  Flndley 
streets,  in  tbe  dty  of  Seattle,  stumbled  and 
fell  over  a  water  pipe  placed  across  tbe  side- 
walk. She  was  injured  by  the  fall.  There- 
after sbe  filed  a  dalui  against  the  city,  and 
brought  an  action  io  her  own  name.  Her 
husband  at  that  time  was  residing  in  tlie 
state  of  Oregon,  where  he  had  been  for  a 
period  of  two  years.  When  the  case  came 
on  for  trial,  it  appeared  that  Mrs.  Blackwell 
was  married,  and  not  legally  separated  from 
her  husband.  After  the  defendant  had  mov- 
ed to  dismiss  the  case,  a  request  was  made 
to  amend  the  complaint  by  making  tbe  hus- 
band a  party.  Tbe  ca&e  was  thereupoa  con- 
tinued, and,  by  stipulation,  Mr.  Blackwell 
was  made  a  party  plaintiff  The  case  was 
afterwards  tried  to  the  court  and  a  jury, 
and  resulted  in  a  verdict  in  favor  of  the 
plaintiffs  for  the  amount  stated. 

[1]  The  appellant  argues  that  the  court 
erred  in  denying  its  motion  for  a  directed 
%'erdict,  and  for  Judgment  notwithstanding 
the  verdict.  This  argument  Is  based  on  the 
fact  that  the  claim  for  damages  against  the 
city  was  made  by  the  wife  alone;  the  hus- 
band not  Joining  therein.  Tbe  evidence 
shows,  as  we  have  above  stated,  that  at 
the  time  Mrs.  BUckwell  was  Injured  her  bus- 
band  was  residing  In  the  state  of  Oregon, 
while  she  was  residing  In  the  city  of  Seattle. 
Her  husband  bad  been  residing  in  the  state 
of  Oregon  for  about  2  years,  and  did  not  re- 
turn to  this  state  until  more  than  60  days 
after  the  Injury.  In  the  meantime  Mrs. 
Blackwell  made  and  filed  the  claim  for  dam- 
ages against  the  dty.  There  was  no  legal 
separation,  but  there  was  an  actual  living 
apart  at  the  time  of  tbe  injury  to  Mrs.  Black- 
well.  The  question  presented  here  was  made 
Id  the  case  of  Davis  v.  Seattle,  37  Wash. 
223,  79  Pac.  784.  After  some  consideration 
of  the  question,  we  there  said: 

"We  fail  to  see  why  a  wife  might  not,  on  be- 
half of  the  community,  present  a  claim  for  dam- 
agea  bused  upon  personal  injaries  sustained  by 
herself." 

We  think  that  is  decisive  of  the  question 
presented  here,  especially  where  tbe  husband 
is  without  the  state  when  the  injury  occurs, 
and  does  not  return  until  after  the  time 
when  the  claim  is  required  to  be  made  and 
filed,  as  was  the  case  here. 

[1-4]  Appellant  further  argues  that  the  re- 
spondent was  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  and  for  that  rea- 
son the  court  should  have  directed  a  "ver- 
dict in  favor  of  appellant.  Tbe  facts  testified 
to  on  behalf  of  the  respondents  are,  in  sub- 
stance, that  Mrs.  Blackwell  at  tbe  time  of 
her  injury  lived  upon  Rainier  avenue,  north  of 
Flndley  street.  At  that  time  Rainier  avenue 
wits  being  ImproviHl.  The  sidewalks  along 
I  lie  street  were  Intact,  and  were  not  closed. 
I't'dcstrlans  were  iwrmltted  to  trovel  upon 
the  .sidewalks.  Mrs.  Blackwell  had  not  been 
Io   her   home  for  about  a   wppk.     A  water 


pipe,  an  inch  or  more  in  diameter,  connecting 
with  a  store,  had  been  run  across  the  side- 
walk. This  pipe  was  an  indi  or  more  above 
tbe  walk.  Mrs.  Blackwell  and  others  tes- 
tified that  the  place  upon  the  sidewalk  where 
the  water  pipe  was  placed  was  shaded,  so 
that  the  pipe  was  not  plainly  visible;  that 
while  sbe  was  walking  along  the  sidewalk 
hurriedly,  not  seeing  the  pipe,  she  caught 
her  foot  under  it,  and  was  thrown  upon  the 
sidewalk  and  injured.  It  is  argued  by  the 
appellant  that,  If  Mrs.  Blackwell  did  not 
know  the  water  pipe  lay  across  the  side- 
walk, sbe  should  have  observed  it,  and  was 
therefore  guilty  of  contributory  negligence. 
Ordinarily  a  per«)n  traveling  upon  a  side- 
walk which  is  open  for  public  travel  is  not 
required  to  examine  It  critically,  but  may 
use  the  same  in  tbe  cnstomary  way  for  or- 
dinary travel.  A  water  pipe  an  Inch  or  more 
above  the  surface  of  a  sidewalk,  in  the  night- 
time, especially  where  it  is  shaded,  may  not 
be  observed  by  a  pedestrian.  It  la  clearly 
negligence  for  tbe  city  to  place  sadi  an  ob- 
struction on  a  sidewalk  without  protecting 
It  at  night  by  a  light,  or  in  some  other  way. 
We  think  it  cannot  be  said,  as  a  matter  of 
law,  to  be  contributory  negligence  when  one 
who  is  walking  aloug  a  sidewalk  in  the  or- 
dinary way  trips  over  a  water  pipe  an  indi 
in  diameter  which  Is  placed  an  inch  above 
sndi  walk.  We  are  satisfied  that  the  ques- 
tion of  contributory  negligence  was  one  of 
fact  for  the  Jury,  rather  than  one  of  law 
for  the  court.  Welch  v.  Petley,  89  Wash. 
254,  154  Pac.  145;  Lautenschlager  y.  City  of 
Seattle,  77  Wash.  12,  137  Pac  323. 

[S]  A  witness  by  the  name  of  Roy  Jones 
was  asked  this-  question: 

"Was  the  darkne8.s,  the  degree  of  darkness, 
then  such  that  one  who  didn't  know  that  the 
pipe  wag  there  could  not  have  seen  it?" 

The  witness  was  permitted  to  answer  this 
question  to  the  effect  that  he  did  not  think 
one  would  have  seen  it.  It  is  argued  by  the 
appellant  that  the  court  erred  in  permitting 
tbe  witness  to  answer  this  question:  First, 
because  there  was  no  evidence  that  Mrs. 
Blackwell  did  not  know  of  tbe  existence  of 
the  pipe;  and,  second,  because  the  witness 
Jones  was  not  qualified  as  an  expert  to  an- 
swer that  question.  We  think  there  is  no 
merit  in  either  of  these  contentions.  Mrs. 
Blackwell  testified  that  she  did  not  know  of 
tbe  existence  of  the  pipe.  The  question  wheth- 
er tbe  degree  of  darkness  was  such  that  one 
who  did  not  know  the  pipe  was  there  could 
have  seen  it  was  not  a  question  which  re- 
quired expert  evidence.  Any  person  may- 
testify  concerning  the  degree  of  darkness, 
and  we  think  such  evidence  does  not  fall 
within  the  rule  of  expert  opinions. 

[6]  Dr.  E.  C.  Lanter  was  called  as  a  wit- 
ness on  belialf  of  the  api>ellant.  He  te.sti- 
fled  that  about  a  year  before  the  accident 
happened  he  had  profossioimlty  treated  Mrs. 
Blackwell.     The  doctor  was  then   asked   to 
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describe  her  condition  In  the  year  1914.  Hie 
respondents'  counsel  pbjected  to  this  question 
upon  the  ground  that  it  was  irrelevant  and 
Immaterial,  and  also  stated  that  they  had  a 
right  to  object  to  it  upon  the  ground  that 
the  relations  between  the  witness  and  Mr^. 
Blackwell  were  confidential,  but  that,  if  the 
doctor  desired  to  violate  that  confidence,  re- 
spondents would  not  object  on  that  ground. 
Thereupon  the  court  told  the  doctor  that  if 
he  felt  he  was  violating  a  professional  con- 
fidence be  had  a  right  to  refuse  to  testify. 
The  doctor  thereupon  declined  to  testify,  and 
appellant  now  argues  that,  because  the  re- 
spondents' counsel  did  not  object  to  the  tes- 
timony on  the  ground  of  privilege,  the  court 
should  have  required  the  doctor  to  answer 
the  question.  Section  1214,  Jtem.  Code,  pro- 
vides that  no  pliysidan  shall  be  examined  as 
a  witness  without  the  consent  of  his  patient 
No  consent  is  given  here,  and  clearly  It  was 
not  the  duty  of  the  court  to  have  required 
the  doctor  to  testify  under  the  circumstances. 
NoeUe  T.  Hoqulam  Lumber  &  Shingle  Co., 
47  Wash.  519.  92  Puc.  372. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  therefore  affirmed. 

E)LUS,  C.  J.,  and  HOUX)MB,  FULLER- 
TON,  and  PARKER,  JJ.,  concur. 


(97  Wash.  <33) 

FORRESTER  et  ui.  v.  JASTAD  et  ux. 

(No.  14101.) 

(Supreme  Coart  of  Wasbineton.    Aug.  14,  1917.) 

1.  Action  «=>2.')(3)  —  Joinder  —  Leoal  and 
EQcrrABLE— Statute. 

Although  the  action  was  one  for  damages 
for  false  rppresentntious,  the  allowonce  of  equi- 
table relief  was  not  erroneous,  in  view  of  Rem. 
Code  1915.  i  153,  providing  that  there  shall  be 
bnt  one  form  of  actioD  for  the  enforcement  and 
protection  of  private  rights  and  the  redress  of 
private  wrongs. 

2.  Cancellation  or  Instruments  «=>32— Jn- 

SISDICnON. 

An  action  to  relieve  plaintiffs  from  liabil- 
ity on  notes  for  price  of  land  procured  from 
them  by  fraad  and  to  enjoin  their  sale  to  inno- 
cent holder  is  cognizable  in  equity. 

3.  Vbndob  and  Pubchaseb  «=>42— Misbepbx- 
sbntation  as  to  Boundaby— Waiveb. 

The  misrepresentation  as  to  the  bouodary 
of  land  sold  wns  eliminated  by  the  acceptance 
of  the  deed  correcting  it 

4.  Vendor  and  Pubciiabeb  iS=>37(4)— Qual- 
iTT— Pebsonal  Inspection  bt  Pubciiaseb. 

Where  the  gravelly  character  of  the  soil  was 
apparent  to  the  purchaser,  who  made  an  in- 
spection, it  was  not  an  element  of  fraud. 

5.  Vendob  and  Pubchaseb  «=>37(2)— Misekp- 
besbntation  as  to  Quantity— Waiveb. 

Where  the  purchaser  went  over  the  ground 
before  buying,  and  had  full  opportunity  to  esti- 
mate the  quantity  of  cleared  laud,  he  is  not  in 
a  position  to  say  that  he  relied  upon  representa- 
tions as  to  quantity. 

Department    2.      Appeal     from     Superior 
Court,  Lewis  County;   A.  E.  Rice,  Judge. 


Action  by  William  Forrester  and  wife 
against  Omund  O.  Jastad  and  wife.  Judg- 
ment for  plaintiffs  and  defendants  ai^)eal. 
Beversed,  with  instructions. 

Forney  &  Ponder,  of  Chehnlls,  for  appel- 
lants. C.  A.  Studebaker,  of  Chehalls,  for  re- 
spondents. 

FULLERTON,  J.  This  is  an  action  for 
damages  for  false  representations  in  the  sale 
of  land,  in  which  it  is  sought  to  offset  the 
damages  because  of  the  false  representations 
against  certain  promissory  notes  given  as 
part  of  the  purchase  price  of  the  land,  and 
to  permanently  restrain  the  defendants  from 
transferring  ,such  notes  and  the  mortgage 
given  to  secure  their  payment  The  cause 
was  tried  to  the  court  No  findings  of  fact 
or  conclusions  of  law  were  made,  except  such 
findings  and  conclusions  as  were  incorporat- 
ed in  the  decree.  The  court  assessed  the 
damages  of  plaintiffs  in  the  sum  of  $500,  and 
directed  the  cancellation  of  the  note  for  that 
sum,  which  was  past  due,  and  further  made 
Its  restraining  order  against  the  transfer  of 
that  note  permanent.  The  court  also  direct- 
ed the  delivery  to  plaintiffs  of  a  deed  tender- 
ed in  court  by  defendants  for  a  strip  of  land 
which  had  been  'included  in  the  sale,  but  to 
which  defendants  had  no  title  at  the  time  of 
the  execution  of  the  original  deed.  This 
deed  was  withdrawn  from  the  files  and  re- 
corded by  the  plaintiffs.  The  defendants 
appeal,  Assigning  various  errors,  only  two  of 
which  we  have  found  it  necessary  to  notice. 

[1]  The  appellants  first  contend  that  the 
action  was  one  for  damages  for  the  breach 
of  a  contract,  and  therefore  the  allowance  of 
equitable  relief  by  the  court  was  erroneous. 
The  complaint  was  based  upon  the  fraud  of 
appellants:  but,  instead  of  seeking  rescis- 
sion on  that  ground,  they  sought  to  recover 
damages.  It  was  alleged  that  appellants  had 
no  property  other  than  respondents'  notes 
and  mortgage,  and  asked  that  any  recovery 
allowed  be  set  off  against  respondents'  notes 
to  appellants  still  due  on  the  purchase  price, 
and,  further,  that  appellants  be  enjoined 
from  disposing  of  such  notes  pendente  lite, 
and  from  foreclosing  the  mortgage  securing 
the  same.  Under  Rem.  Code,  ^  153,  an  ac- 
tion may  be  maintained  for  both  legal  and 
equitable  relief.  Durga  v.  Lincoln  Creek 
Lbr.  Co.,  47  Wash.  477,  92  Pac.  343. 

[2]  The  essence  of  the  action  is  to  relieve 
respondents  from  liability  on  notes  procur- 
ed from  them  by  fraud,  and  to  restrain  the 
negotiation  of  such  notes  to  an  innocent  hold- 
er, whereby  the  liability  of  respondents 
would  be  confirmed,  and  the  appellants  en- 
abled to  place  themselves  in  a  position  to  de- 
feat the  enforcement  of  any  Jmlgmeiit 
against  them  for  damages.  The  m-tion  Is 
cognizable  in  equity.  Conaway  v.  Co-opera- 
tive HomebuUdcrs,  65  Wash.  .TO,  117  Pac. 
716. 
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The  evMence  sbows  that  the  respondent 
William  Forrester  was  a  ship  carpenter 
working  at  Bremerton,  and  that  he  had  de- 
cided, owing  to  his  advancing  years,  to  buy 
a  small  farm  on  wblch  be  could  make  a 
home.  He  noticed  In  a  Seattle  newspaper 
the  following  advertisement: 

"Complete  dairy  and  hog  ranch.  80  acres  of 
rich  mellow  soil.  Not  a  rock  or  pnvel.  35 
acres  cleared,  mostly  in  clover.  3  acres  bearing 
orchard.  7-rootn  house.  lArge  dairy  farm.  6 
cows.  4  head  of  younjr  stock,  .3  hogs,  young  team 
of  draft  horses  worth  $400.00;  chicltcns,  com- 
plete set  of  farm  machinery,  ham  full  of  hay 
and  other  crops,  and  in  a  fine  farming  section. 
Price  $.3,700.00.  One-half  cash.  Southwest 
Washington  Land  Company,  Second  Ave., 
Downs  Building." 

The  respondent  repaired  to  the  Seattle  of- 
fice of  the  realty  company,  where  he  was 
shown  a  sample  of  soil  'from  the  farm  ad- 
vertised, and  was  assured  that  the  place  was 
Just  as  represented.  He  was  sent  down  to 
the  Centralia  oQlce  of  the  company  the  lat- 
ter part  of  November,  1913,  and  was  con- 
ducted by  Its  local  officers  to  the  farm  of  the 
appellants  Jastad.  The  day  was  cold  and 
rainy,  and  only  a  couple  of  hours  were  spent 
Id  an  inspection  of  the  place,  principally  oc- 
cupied In  looking  at  the  cleared  portions  of 
the  land  and  the  buildings  and  stock.  The 
respondent  did  not  attempt  to  go  all  over  the 
place,  which  was  largely  uncleared  sloping 
land,  with  a  few  benches.  The  parts  be  was 
shown  were  the  only  parts  adapted  to  culti- 
vation, but  the  stony  and  gravelly  nature  of 
the  land  was  readily  visible,  although  re- 
spondent testified  he  did  not  notice  it  The 
cleared  portions,  some  half  dozen  in  number, 
were  scattered  over  the  80  acres,  were  Irreg- 
ular in  shape,  and  It  was  difficult  to  esti- 
mate the  e.xact  acreage  In  them.  Respond- 
ent testified  the  appellant  assured  him  there 
were  35  acres  of  that  class,  but  the  appel- 
lant denies  stating  that  amount,  either  to  re- 
spondent or  to  bis  own  agents,  who  advertis- 
ed that  quantity.  He  claims  that  be  did  not 
tell  res])ondent  there  were  more  than  25 
acres  cleared;  but  be  admits  speaking  of  one 
tract  as  containing  16  to  18  acres  and  anoth- 
er tract  as  containing  7  acres  of  cleared  land, 
and  that  he  did  speak  of  other  cleared 
pieces,  three  small  parcels,  which,  according 
to  respondent's  testimony  of  the  figures  given 
by  him,  aggregated  10  acres,  when  in  fact 
there  were  less  than  4.  In  showing  the  land, 
a  fence  on  the  north  side  was  indicated  as 
the  line  of  the  land  for  sale,  with  the  excep- 
tion of  a  small  triangular  deflection  in  the 
fence.  This  fence  was,  however,  set  over  on 
a  neighbor's  land  and  inclosed  some  6  acres 
of  the  latter.  On  the  east  side  there  were 
also  4V^  acres  not  belonging  to  appellants, 
but  inclosed  within  their  fence.  One-half 
acre  of  this  tract  was  also  cleared  land. 
The  respondent  expressed  himself  satisfied 
after  the  Inspection,  and  made  a  payment 
down,  for  which  be  was  given  the  following 
receipt: 


"Nov.  29th,  1913. 

"Received  of  Wm.  Forrester  three  hundred 
and  fifty  ($350.00)  dollars  as  earnest  money  on 
my   farm  aud  personal  property  as  advertised. 

"I.  Jastad." 

The  deal  was  closed  on  January  6,  1914, 
by  the  payment  of  $1,650  additional,  and  the 
execution  of  three  notes,  secured  by  mort- 
gage; two  of  the  notes  being  for  $500  each, 
and  the  last  for  $700,  due  respectively  in 
one,  two,  and  three  years.  The  respondents 
went  Into  possession  and  made  no  complaint 
of  their  bargain  until  their  neighbor  on  the 
north  claimed  some  of  the  land  inside  of  the 
fence.  Appellant  was  notified  of  the  diffi- 
culty, and  promised  to  straighten  it  out;  his 
wife  being  the  daughter  of  tbe  claimant  of 
the  land.  The  note  falling  due  January  6, 
1915,  was  paid  by  respondent.  As  tbe  ma- 
turity of  the  second  note  began  to  draw 
near,  without  appellants  having  arranged  the 
matter  of  tbe  disputed  boundary,  this  action 
was  Instituted. 

[3, 4]  As  we  view  the  case,  the  misreprc- 
scutation  as  to  boundary  on  tbe  north  is 
eliminated  by  the  acceptance  of  the  deed  cor- 
recting it  Likewise  the  rocky  and  gravelly 
character  of  the  soil  is  not  an  element  of 
fraud,  as  the  buyer  made  personal  inspection 
of  the  premises,  and  its  gravelly  condition 
was  as  apparent  to  a  shipwright  as  it  would 
be  to  any  other  person.  Tbe  statement  in 
tbe  advertisement  that  the  farm  liad  "a 
rich,  mellow  soil,  without  rock  or  gravel," 
was  of  course  a  pure  fabrication,  probably 
invented  by  the  realty  agents,  rather  than 
the  owner.  The  fact  that  the  4%  acres  in- 
closed on  the  east  apparently  belonged  to  the 
farm  is  not  an  element  of  damage,  as  the  re- 
spondents procured  title  to  more  than  the 
80  acres  contracted  for,  and  there  was  but 
one-half  acre  of  that  tract  cleared,  so  that 
Its  apriearance  would  not  sufficiently  enhance 
the  value  of  tbe  farm  in  the  eyes  of  an  in- 
tending purchaser  as  to  deceive  him  to  hia 
prejudica 

[Jl  Tbe  evidence  respecting  the  actual 
quantity  of  cleared  land  is  in  conflict,  vary- 
ing from  14  to  20  acres,  while  the  quantity 
represented  by  the  advertisement,  and,  as 
testified  by  respondent,  by  tbe  appellant  Jas- 
tad also,  was  35  acres.  Conceding  that  there 
were  some  15  acres  of  cleared  land  less  than 
respondents  supposed  they  were  securing, 
any  statement  by  appellant  as  to  the  amount 
does  not  appear  to  have  been  other  than  an 
estimate,  and  not  made  as  tbe  statement  of 
a  positive  fact,  upon  which  respondents  were 
entitled  to  rely.  The  respondent  William 
Forrester  went  over  tbe  ground  before  buy- 
ing, and  had  full  opportunity  himself  to  es- 
timate the  quantity  of  cleared  land,  and  is- 
not  In  a  position  to  say  that  he  relied  upon 
any  representations.  We  think  that  the  find- 
ing of  the  court  as  to  the  existence  of  ac- 
tionable misrepresentation  is  not  supported 
by  the  evidence.  The  case  of  Van  Horn  v. 
O'Connor,  42  Wash.  513.  85  Pac.  260,  is  in 
point    That  was  a  case  involving  the  sale  ot 
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a  half  section  of  land,  240  acres  of  which 
were  stated  liy  the  vendor  to  be  under  cul- 
tivation.   We  there  said: 

"AccordiDS  to  tlie  appellant's  evidence,  which 
mast  be  taken  as  true  on  this  appeal,  both  Mr. 
Lee  and  Mr.  O'Connor  represented  that  there 
were  240  acres  of  land  in  cultivation  upon  the 
half  section.  They  stated  at  the  same  time  that 
there  were  25  or  30  acres  more  that  could  be 
put  into  cultivation,  and  not  to  exceed  50  or  00 
acres  pf  waste  land  out  of  the  .S20  acroa.  These 
two  latter  stntements  were  clearly  expTe!).sions  of 
opinion,  and,  being  so,  indicate  that  the  exact 
number  of  acres  in  cultivation  was  also  unknown 
to  them,  and  that  the  statement  that  there  were 
2-10  acres  in  cultivation  was  more  in  the  nature 
of  an  estimate  than  of  a  warranty.  There  ap- 
pears to  be  no  claim  that  the  land  under  culti- 
vation had  ever  been  measured  by  the  vendor, 
or  that  be  or  his  agent,  Mr.  Lee,  kuew  or  claim- 
ed to  know  the  exact  number  of  acres.  The  ap- 
pellant stated,  in  one  part  of  his  examination, 
that  Mr.  O'Connor  said  there  were  240  or  241 
acres,  indicating  again  very  clearly  that  Mr. 
O'Connor  was  merely  estimating  the  number  of 
acres.  The  land  was  open  and  plainly  subject 
to  inspection  or  measurement.  The  appellant 
viewed  it  twice.  He  was  presumably  competent 
to  estimate  the  area  before  him  as  well  as  the 
respondents.  The  parties  were  strangers  to  each 
other,  and  dealing  with  each  other  at  arm's 
length.  Appellant  does  not  claim  that  he  receiv- 
ed less  land  than  he  agreed  to  purchase,  but 
onl.v  that  a  portion  of  it  was  not  of  the  quality 
which  he  desired  it  should  be.  The  trial  court 
saw  and  heard  the  complaining  witness  testify, 
and  concluded  from  his  own  evidence  that  the 
representations  made  to  him  were  expressions 
of  opinion.  We  think  the  court  was  justified 
in  so  doing." 

The  judgment  of  the  trial  court  will  be  re- 
rersed.  with  instructions  to  allow  the  plain- 
tilts  to  retain  the  deed  tendered  and  receiv- 
ed, and  to  deny  further  relief.  Neither  par- 
ty will  recover  costs  in  this  court. 

ELLIS,  C.  J.,  and  MOUNT,  HOLCOMB, 
and  PARKER,  JJ.,  concur. 


(97  Wash.  693)  " 

ROMIXGER  et  al.  v.  NET.LOR,  County  Audi- 
tor.   (Xo.  14126.) 
(Supreme  Court  of  Washington.    Aug.  17, 1917.) 

1.  Oftickrb  <&=»-0%  [New,  vol.  17  Key-No.  Se- 
ries]—IJecall  OF  OrncKB— rETiTioN— With- 

DRAWAI,  OF  NaMsSS. 

Petitions  were  filed  containing  a  sufficient 
nnmber  of  names  to  require  the  auditor  to  call  a 
special  election  for  a  recall  of  a  county  com- 
missioner. Between  the  date  of  filing  the  peti- 
tions and  the  date-  fixed  for  canvassing  the  same, 
certain  signers  filed  petitions  directing  ^e  auili- 
tor  to  withdraw  their  names  from  the  recall 
petitions.  Held,  that  the  electors  could  with- 
draw their  names,  and  that  the  auditor  properly 
refused  to  count  them. 

2.  Ofticjebs  <8=»70%   [New,  vol.   IT   Key-No. 
Series]— Recall  of  Officeb  —  Petitions— 

WlTHDBAWAL    OF    NAMES— TiMK. 

The  withdrawal  of  tlie  names  was  timely. 

3.  Officers   ig=»70V4    [New,   vol.   17   Key-No. 
Series]— Recall  of  Ofticeb— Petitions  — 

WlTHDBAWAL    or    NAMES— NaMKS    NoT    IH- 
ITIALED. 

The  withdrawal  petitions  were  properly  con- 
sidered by  the  county  auditor,  although  the 
names  thereon  were  not  initialed  by  the  regis- 
tration officers  as  required  of  signatures  on  the 
recall  petitions. 


Department  2.  Api)eal  from  Superior 
Court,  Skamania  County;  W.  T.  Darch, 
Judge. 

Application  for  a  writ  of  mandate  by  H.  V. 
Rominger  and  another  agaln.st  C.  H.  Neilor, 
County  Auditor.  Applicu-tion  refused,  and 
applicants  appeal.    Alflrjned. 

H.  W.  Arnold,  of  Vancouver,  for  appellants. 
E.  E.  Shields,  of  Stevenson,  and  Miller  & 
Wilkinson,  of  Vancouver,  for  respondent 

FULLERTON,  J.  [1]  This  Is  an  appeal 
from  a  judgment  of  the  superior  court  of 
Skamania  county  refusing  an  application  for 
a  writ  of  mandate.  The  facts  which  gave 
rise  to  the  controversy  are  In  substance 
these:  On  May  27,  1916,  the  appellants  Oled 
with  the  respondent,  as  county  auditor  of 
Skamania  county,  formal  written  charges 
against  one  of  the  county  commissioners  of 
the  county  named,  averring  therein  that  the 
commissioner  had  been  guilty  of  malfeas- 
ance and  misfeasance  in  office  and  guilty  of 
violating  his  oath  of  office,  stating  the  acts 
of  misconduct  with  sufficient  detail  to  com- 
ply with  the  requirements  of  the  statute  re- 
lating to  the  recall  and  discharge  from  oflflce 
of  county  officers  by  a  special  election.  Sub- 
sequently such  proceedings  were  had  pursuant 
to  the  stotute  as  to  result  In  the  filing  of 
petitions  with  the  respondent  auditor  con- 
taining a  sufficient  number  of  names  of  the 
qualified  voters  of  the  county  to  require 
that  officer  to  call  a  special  election  for  the 
purpose  Indicated.  The  petitions  were  filed 
with  the  auditor  on  November  6,  1916,  and  on 
that  date  he  notified  the  appellants  that  he 
would  proceed  to  canvass  the  petitions  on 
Wednesday,  November  15,  1916.  Between 
the  date  of  filing  the  petitions  and  the  date 
fixed  by  the  auditor  for  canvassing  the  same, 
certain  of  the  signers  of  the  petitions  filed 
other  petitions  addressed  to  the  county  audi- 
tor, directing  him  to  withdraw  their  names 
from  the  recall  petitions,  and  not  to  count 
them  In  making  the  canvass  of  the  petitions. 
On  making  the  canvass,  over  the  objection  of 
the  api)eliants,  the  auditor  refused  to  count 
the  persons  who  had  Indicated  their  purpose 
to  withdraw;  the  result  being  that  an  In- 
sufficient number  of  signatures  was  left 
thereon  to  authorize  the  calling  of  the  spe- 
cial election.  The  auditor  made  a  certificate 
to  that  effect,  and  notified  the  appellants, 
as  filers  of  the  petition,  of  his  action.  The 
proceedings  In  mandate  before  indicated 
were  thereupon  instituted. 

The  first  question  presented  is  whether 
electors,  after  having  signed  a  petition  for 
the  recall  and  discharge  from  office  of  an 
elective  officer,  can  withdraw  from  the  peti- 
tion and  thereby  prevent  their  names  from 
being  counted  as  electors  favoring  the  recall. 
The  learned  counsel  for  the  appellants  has 
presented  an  argument  in  favor  of  the  nega- 
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tive  of  the  proposition,  In  which  the  reasons 
sustaining  that  view  are  ahly  and  persuasive- 
ly set  forth.  We  shall  not,  however,  attempt 
an  answer  in  detail.  This  court  is  commit- 
ted to  the  other  view.  In  State  ex  rel.  Mohr 
V.  Seattle,  59  Wash.  68,  109  Pac.  309,  we  had 
before  us  the  questioa  of  the  right  of  an  elec- 
tor to  withdraw  from  a  referendum  petition. 
We  upheld  the  right,  saying  it  was  sustained 
by  the  better  reason  and  by  the  overwhelm- 
ing weight  of  authority.  The  court  also 
quoted  with  approval  from  the  case  of  Coun- 
ty Court  of  De  Kalb  County  v.  Pogue,  116 
IlL  App.  391,  a  case  involving  the  right  to 
withdraw  from  a  petition  asking  that  an 
election  be  called  at  which  the  question  of 
the  removal  of  a  county  seat  could  be  sub- 
mitted, where  the  reasons  for  the  rule  were 
stated  in  the  following  language: 

"SiKDatui^g  to  Bucb  petitions  are  easily  ob- 
tained. Ordinary  experience  teaches  that,  in 
matters  which  do  not  seem  closely  to  touch 
themselves,  many  persons  si^  petitions  without 
sufficient  consideration  and  inquiry,  and  if  the 
subject  afterwards  becomes  a  matter  of  public 
discussion  so  that  their  attention  is  carefully 
drawn  to  the  reasons  for  that  for  which  they 
have  petitioned,  they  often  then  conclude  that 
they  have  been  hasty  in  signing,  or  are  in  error, 
or  that  they  do  not  wish  the  petition  granted. 
In  the  case  before  us,  the  signatures  are  pure- 
ly voluntary.  The  signers  received  no  considera- 
tion, for  joining  in  the  petition.  The  petition 
contained  no  promise  of  any  kind.  The  rule 
governing  mutual  subscriptions  of  money  is  not 
applicable.  One  signature  was  not  a  consid- 
eration for  another  signature.  What  good  rea- 
son is  there  why  one  who  has  changed  his 
mind  since  signing  such  a  petition,  and  who  con- 
cludes that  either  the  pubhc  good  or  his  own  in- 
terest is  not  in  harmony  with  the  petition,  may 
not  recede  from  his  signature  before  action  tak- 
en thereon?  The  rule  which  permits  a  with- 
drawal at  any  time  before  final  action  upon  the 
petition  is  much  more  likely  to  get  at  the  real 
and  mature  judgment  of  the  voters,  and  it  is 
calculated  to  discourage  a  hastfy  presentation  of 
a  petition  for  signatures  without  a  full  dis- 
closure of  the  real  merits  of  the  question." 

In  the  opinion,  moreover,  it  was  shown 
that  the  right  of  withdrawal  had  been  rec- 
ognized in  a  variety  of  Instances,  such,  for 
example,  as  petitions  for  the  sale  of  intoxi- 
cating liquors,  petitions  for  changing  or  re- 
moving county  seats,  petitions  for  the  organ- 
ization of  turnpike  companies,  petitions  for 
the  establishment  of  public  roads,  petitions 
for  public  improvements,  petitions  for  the 
sale  of  bonds,  petitions  for  local  option  elec- 
tions, and  petitions  for  disincorporating 
towns.  To  these  we  may  add  petitions  for 
the  recall  of  public  officers  (Hay  v.  Dorn, 
93  Kan.  392,  144  Pac.  235)  and  petitions  to 
estahlish  a  commission  form  of  government 
(Territory  ex  rel.  Stockard  v.  Roswell,  16  N. 
M.  340.  117  Pac.  846,  35  L.  R.  A.  fN.  S.]  1113). 

There  can  be  no  difference  in  principle  be- 
tween the  cited  case  and  the  case  at  bar.  If 
the  right  exists  to  withdraw  from  a  petition 
asking  that  an  ordinance  of  a  city  be  referred 
to  the  electors  of  the  dty,  it  exists  to  with- 
draw from  a  petition  a.sklng  that  an  elec- 


tion be  called  to  determine  whether  a  coun- 
ty officer  shall  be  recalled  and  discharged 
from  office. 

[2]  Another  question  is  the  timeliness  of 
the  withdrawals.  It  will  be  seen  from  the 
facts  stated  that  the  withdrawal  petitions 
were  filed  with  the  auditor  after  the  filing  of 
the  original  petitions,  but  before  he  had  com- 
menced a  canvass  of  the  same,  and  it  is  con- 
tended that  the  withdrawal  petitions  should 
have  been  filed  before  or  along  with  the  orig- 
inal petitions.  The  reason  usually  given  for 
requiring  a  timely  filing  of  the  withdrawal 
petitions  is  that  there  may  be  no  unneces- 
sary delay  in  the  proceedings.  But  this  rea- 
son does  not  support  the  appellants'  conten- 
tion. By  the  provisions  of  the  statute  & 
Rem.  &  Bat.  Code,  |  4940—9)  the  auditor  must 
fix  a  time  at  which  he  will  commence  a  can- 
vass of  the  petition,  and  no  delay  in  the 
canvass  will  be  caused  by  recognizing  with- 
drawals filed  prior  to  that  time,  whether 
filed  before  or  after  the  filing  of  the  original 
petitions. 

[3]  Finally,  It  la  contended  that  the  with- 
drawal petitions  should  not  have  been  con- 
sidered because  the  names  thereon  were  not 
initialed  by  the  registration  officers  as  re- 
quired of  signatures  on  the  recall  petitions. 
But  the  purpose  of  requiring  that  the  sig- 
natures be  thus  initialed  was  to  insure  that 
the  signers  of  the  petitions  are  legal  electors 
of  the  county.  No  purpose  would  be  served 
by  requiring  that  the  signatures  be  initialed 
a  second  time.  The  auditor  before  he  recog- 
nizes a  withdrawal  must  satisfy  himself  that 
the  person  purporting  to  withdraw  Is  the 
elector  who  signed  the  original  petition. 
This  he  may  do  from  such  evidence  as  will 
satisfy  his  conscience;  he  Is  not  confined  to 
any  particular  form  or  proof. 

The  Judgment  Is  affirmed. 

BLiylS,  C.  J.,  and  MOUNT,  HOLOOMB, 
and  PARKER,  JJ.,  concur. 

(98  Wash.  12) 
BRUNSWICK-BALKE-COLLENDER  CO. 
V.  SEATTLE  BREWIN'G  &  MADT- 
.    ING  CO.     (No.  14090.) 
(Supreme  Court  of  Washington.    Aug.  18,  1917.) 

1.  Contracts    €=»147(1)  —  Constboction  — 
Cleasl;  Expressed  Intent. 

A  primary  rule  of  the  interpretation  ot  con- 
tracts is  that  the  minds  of  the  parties,  when 
clearly  expressed  in  the  instrument,  must  be 
given  effect. 

2.  Landlobd  ano  Tenant  ^=>134(3)— Leases 
—Use  of  Premises  as  Saloon. 

Where  leases  provided  that  the  premises 
were  leased  for  the  purpose  of  conducting  a  sa- 
loon and  selling  liquors  at  retail ;  tknt  the  lessee 
was  authorized  to  sign  the  consent  of  the  lessor 
to  applications  for  the  sale  of  liquor  on  the 
premises;  that  the  saloon  should  be  conducted 
so  as  not  to  injure  the  reputation  of  the  prem- 
ises, etc. — any  use  of  the  premises  other  than 
for  saloon  purposes  would  be  a  violation  of  the 
leases,  which  determined  by  operation  of  law 
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on  the  snle  of  liquor  becoming  illegal  by  statute 
within  the  state. 

3.    LlANDLORD    AND    TENANT   «=»199V4— TEKMI- 

KATION  Of  Lkase—Saxoon— Subsequent  lir 

LEGALITY. 

Where  the  performance  of  a  lease  contract 
calling  for  the  use  of  premises  as  a  saloon  be- 
came unlawful  because  of  a  change  in  the  law, 
rendering  illegal  the  sale  of  intoxicants,  per- 
formance of  the  lease  contract  could  not  be  en- 
forceil  by  the  lessor,  so  that  the  lessee  was  not 
liable  for  rent  after  the  date  when  the  sale  of 
intoxicants  became  illegal. 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  C.  H.  Hanford,  Judge. 

Action  by  the  Brunswlck-Balke-CoUender 
Company  against  the  Seattle  Brewing  & 
Malting  Company.  From  the  decree,  plain- 
tiff appeals,  and  defendant  cross-appeals. 
Judgment  reversed  on  the  cross-appeal,  and 
remanded,  with  instructions  to  dismiss  the 
complaint  and  enter  Judgment  for  defendant 

Jones  &  Riddell,  of  Seattle,  for  appellant 
Wm.  D.  Totten,  Joseph  P.  Totten,  and  Wm. 
Phelps  Totten,  all  of  Seattle,  for  respondent 

MORRIS,  J.  Action  upon  two  leases  to  re- 
cover rent  claimed  to  be  due.  Prior  to  the 
last  day  of  December,  1915,  the  premises  de- 
8crll)ed  in  the  leases  were  occupied  for  the 
sale  of  intoxicating  liquors.  On  that  day  re- 
^jondent  vacated  the  premises  under  its  con- 
tention that  initiatlTe  measure  No.  3  in  effect 
on  January  1,  1916,  made  further  sale  of  liq- 
uor upon  the  premises  unlawful,  and  that  the 
leases  thereby  terminated.  In  its  answer,  in 
addition  to  the  above  plea,  respondent  plead- 
ed an  ordinance  of  the  city  of  Seattle  In  ef- 
fect on  January  1,  1016,  similar  in  terms  to 
initiative  measure  No.  8,  and  Invoked  the 
equity  Jurisdiction  ot  the  court  to  cancel  the 
leases.  The  case  was  heard  below  prior  to 
our  decision  in  Stratford  v.  Seattle  Brewing 
&  Malting  Co.,  162  Pac.  31,  U  R.  A.  1917C, 
931,  and,  the  lower  court  being  of  the  opinion 
that  upon  the  question  of  the  construction  of 
the  leases  the  case  .was  governed  by  Hayton 
V.  Seattle  Brewing  &  Malting  Co.,  66  Wash. 
248,  119  Pac  730,  37  L.  R.  A.  (N.  S.)  432, 
gave  Judgment  for  appellant  for  the  fixed  rent- 
al of  the  premises  for  the  months  of  January 
and  February,  1016,  held  the  leases  valid  up 
to  March  24,  1016,  when  by  its  pleading  re- 
spondent invoked  the  equity  Jurisdiction  of 
the  court,  and,  sustaining  the  latter  plea,  can- 
celed the  leases  from  and  after  March  24th. 
The  apiieal  is  from  that  part  of  the  decree 
canceling  the  leases  from  and  after  March 
24th.  Respmident  filed  a  cross-appeal  from 
t}iat  part  of  the  decree  granting  Judgment  to 
appellant  and  holding  the  leases  valid  up 
until  March  24tb.  It  will  thus  be  seen  that 
it  Is  necessary  for  us  to  determine  under 
which  rule  the  case  falls,  whether  the  Hay- 
ton  or  the  Stratford  Case  should  control,  or 
whether  this  case  differs  from  each  of  the 
dted  cases  and  falls  within  a  rule  of  its  own. 


The  Hayton  Case  construed  a  general  lease 
of  premises  containing  this  clause: 

"The  second  party  •  *  •  *  may  during  the 
life  of  this  lease  carry  on  and  conduct  a  retail 
saloon  business  in  the  building." 

We  held  that  this  was  not  a  restrictive  but 
a  permissive  use,  and  that  under  the  lease 
the  tenant  could  use  the  premises  for  any 
lawful  purpose;  the  quoted  language  giving 
the  tenant  the  option  to  use  the  premises  for 
saloon  purposes  if  so  desired,  but  in  no  man- 
ner limiting  the  occupation  to  such  use.  In 
the  Stratford  Case  the  controlling  clause  of 
the  lease  was: 

"Said  lessees  shall  not  use  said  premises  for 
any  other  purpose  than  that  of  a  saloon." 

This  language  was  held  to  create  a  restric- 
tion upon  the  use  of  the  premises,  and  since 
after  January  1,  1916,  the  occupation  of  any 
premises  within  this  state  for  saloon  purposes 
.was  unlawful,  the  lease  became  void  as  of 
that  day  by  openittou  of  law.  There  is  a 
broad  distinction  between  these  two  cases. 
In  the  one  the  tenant  might,  if  desired,  but 
was  not  obligated  to,  use  the  premises  for 
saloon  pui-poses.  In  the  other  it  was  the 
sole  use  permitted.  Both  cases  are  adhered 
to  as  pronouncing  correct  rules  upon  the  de- 
cisive language  considered.  In  the  present 
case  the  language  of  the  leases  is: 

"The  premises  are  hereby  leased  to  the  lessee 
for  the  purpose  of  conducting  a  saloon  and  sell- 
ing liquors  at  retail  therein?' 

Other  provisions  of  the  lease  are  to  the  ef- 
fect that  the  lessee  is  authorized  to  sign  the 
consent  of  the  lessor  to  applications  for  sale 
of  liquor  upon  the  premises;  that  the  saloon 
shall  be  so  conducted  as  not  to  injure  the 
reputation  of  the  building  or  premises ;  that 
the  lessee  shall  furnish  indeumity  to  the  les- 
sor against  any  damage  caused  through  the 
sale  of  liquor  upon  the  premises.  A  special 
covenant  contained  in  each  lease  is  that  the 
premises  "shall  be  used  at  all  times  In  a 
lawful  manner."  It  is  apparent  from  a  read- 
ing of  these  leases  that  the  parties  had  one 
and  one  purpose  only  in  mind,  that  the  prem- 
ises were  let  for  saloon  purposes  and  were  to 
be  occupied  as  a  saloon.  The  covenants  of 
the  lease  when  rjead  as  a  whole  are  clearly 
Indicative  of  this  purpose.  The  parties  had 
no  other  use  in  mind,  and  covenanted  with 
this  use  and  no  other  in  contemplation.  Oth- 
erwise language  means  nothing.  This  case 
is  clearly  distinguishable  from  those  cases 
holding  that  the  simple  expression  in  the 
lease  of  the  purpose  for  which  the  premises 
are  to  be  used  or  may  be  used  is  not  a  re- 
striction or  limitation  upon  the  use.  The  dis- 
tinction Is  that  in  those  cases  the  leases 
themselves  do  not  evidence  any  restrictive  in- 
tent In  this  case  they  do.  Here  the  leases 
.when  read  as  a  whole  plainly  express  such 
intent  and  the  expressed  use  as  the  sole  use 
in  the  minds  of  the  contracting  parties. 

[1]  It  is  a  primary  rule  of  interpretation 
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of  contracts  that  the  minds  of  the  parties 
when  clearly  expressed  In  the  instrument 
must  be  given  effect.  The  expression  of  the 
pui-pose  of  these  leases  was  agreeable  to  the 
lessor  because  of  the  Increased  rental  value 
of  the  premises  when  occupied  as  a  saloon, 
to  the  lessee  because  it  had  no  other  use 
for  the  premises.  In  this  case  the  same  con- 
sidM-ation  moving  to  the  lessor  is  manifest 
as  in  the  Stratford  Case.  The  lessor  had  a 
right  to  say  for  what  purpose  the  property 
should  be  used.  That  right  was  exercised  In 
leasing  them  for  saloon  purposes.  In  24  Cyc. 
1061,  it  is  stated  that  the  law  imposes  an 
obligation  on  the  part  of  the  tenant  not  to 
put  the  leased  premises  to  a  use  apparently 
violative  of  the  spirit  and  purpose  of  the 
lease  as  such  spirit  is  evidenced  by  the  re- 
citals therein. 

[2]  Any  use  of  these  premises  other  than 
for  saloon  purposes  would  be  not  only  an  ap- 
parent but  a  real  violation  of  the  spirit  and 
purpose  of  these  leases,  as  the  parties  evi- 
denced that  spirit  and  purpose  by  the  lan- 
guage tliey  employed.  Having  so  clearly  ex- 
pressed the  only  purpose  and  occupation  in 
the  mind  o£  the  parties  in  the  execution  of 
tliese  leases,  the  effect  in  our  opinion  Is  the 
same  as  if  the  premises  were  restricted  to  the 
particular  use.  Heart  v.  Bast  Tennessee 
Brewing  Co.,  121  Tenn.  69,  113  S.  W.  364,  19 
U  R.  A.  (N.  S.)  964,  130  Am.  St.  Rep.  753; 
Greil  Bros.  Co.  v.  Mabson.  179  Ala.  444,  60 
South.  S76,  43  U  R.  A.  (N.  S.)  664 ;  Kahn  t. 
WUhelm,  118  Ark.  239,  177  S.  W.  403;  Hous- 
ton Ice  &  Brewing  Co.  v.  Keenan,  99  Tex.  79, 
88  S.  W.  197 ;  Wertheimer  v.  Hosmer,  83  Mich. 
66,  47  N.  W.  47.  In  Sullivan  v.  Monahan,  123 
III.  App.  467,  the  lease  In  question  recited  the 
use  of  the  premises  "for  the  purpose  of  con- 
ducting a  saloon,"  the  language  of  these  leas- 
es. Such  a  clause  was  held  to  preclude  the 
u-se  of  the  premLses  for  any  other  purpose. 
In  Spalding  Hlotel  Co.  v.  Emerson,  69  Minn. 
202,  72  N.  W.  119.  a  lease  contained  this 
clause,  "to  be  used  for  hotel  purposes,"'  and 
was  held  to  limit  the  use  for  such  purposes. 
The  Heart  Case  was  referred  to  in  the  Hay- 
ton  Case  as  not  authoritative  upon  the  facts 
then  considered.  For  this  reason  it  is  as- 
sumed by  counsel  for  appellant  that  we 
did  not  approve  the  rule  therein  announced. 
It  was  not  lack  of  approval,  but  lack  of  ap- 
plication. As  applied  to  the  facts  in  tliis 
case  its  reasoning  Is  forceful  and  pertinent. 

[3]  There  is  another  applicable  rule  con- 
trolling here,  and  that  is  where  the  perform- 
ance of  a  contract  becomes  unlawful  by  rea- 
son of  a  change  in  the  law  performance 
cannot  be  enforced.  Cowley  v.  Northern 
Pacific  Ry.  Co.,  68  Wash.  558,  123  Pac.  998. 
41  U  R.  A.  (N.  S.)  559;  Cordes  v.  Miller,  39 
Mich.  581,  33  Am.  Rep.  430;  American  Mer- 
cantile Exchange  v.  Blunt,  102  Me.  128,  66 
Atl.  212,  10  L,.  R.  A.'  (N.  S.)  414,  120  Am.  St 
Rep.  463, 10  Ann.  Cas.  1022.    The  application 


of  this  mie  is  in  part  at  least  the  basis  of 
the  opinions  in  Greil  Bros.  Co.  v.  Mabson, 
supra,  and  Houston  Ice  A  Brewing  Co.  v. 
Keenan,  supra.  It  is  also  referred  to  as  of 
coutrolling  influence  in  the .  Stratford  Case 
under  the  provisions  of  section  5  of  Initiative 
measure  No.  3,  making  it  unlawful  for  any 
person  owning  or  occupying  any  buUding  to 
permit  the  sale  of  Intoxicating  liquors  there- 
in subsequent  to  January  1,  1916,  except  as 
In  the  act  provided.  This  rule  Is  as  control- 
ling here  as  in  the  Stratford  Case.  Ibe  rule 
grows  out  of  the  change  in  the  law  making 
that  which  was  lawful  when  contracted  un- 
lawful when  performance  is  demanded. 

These  views  being  determinative  of  the 
main  question,  no  other  reference  need  be 
made  to  that  part  of  the  decree  sought  to  be 
reviewed  by  the  main  appeal. 

The  Judgment  is  reversed  on  the  cross- 
appeal  and  remanded,  with  instructions  to 
dismiss  the  complaint  and  enter  Judgment  In 
favor  of  respondent  canceling  the  leases  as  of 
January  1,  1916. 

ELMS,  C.  J.,  and  WEBSTER,  MAIN, 
and  CHADWICK,  JJ„  concur. 


(as  Wasb.  34) 

LEMAGIE  V.  ACME  STAMP  WORKS. 
(No.  13616.) 

(Supreme  Court  of  Washington.    Aug.  22, 1917.) 

1.  Appeal  and  Ebbob  «=»327(14)— Pabtigs. 

Where  a  garnishee  was  in  no  way  interested 
in  the  controversy  between  plaintiff  and  the 
principal  defendant,  he  was  not  a  necessary 
party  to  the  appeal. 

2.  ExEJiPTioNS     <S=s>4>8(l)— Waoes— Gabnish- 

MENT. 

On  August  5tb,  when  garnishment  was  serv- 
ed, defendant  wag  an  officer  of  garnishee  draw- 
ing a  salary  of  $150  a  month,  but  was  indebted 
to  the  garnishee  for  over  $300.  Between  the 
date  of  the  service  and  the  date  of  the  amended 
answer  on  September  11th,  the  garnishee  ad- 
vanced to  defendant  over  $2(X>.  Rem.  &  Bal. 
Code,  §  703,  provides  that  current  wages  or  sal- 
ary to  the  amount  of  $100  shall  be  exempt  from 
garnishment,  provided  that  such  exemption  shall 
in  no  event  be  allowed  for  a  longer  period  than 
four  consecutive  weeks.  Held,  that  the  gar- 
nishee's payment  to  plaintifC  after  service  of  the 
writ  was  a  waiver  of  the  right  to  balance  the 
accounts  between  them,  and  that  the  gamislice 
was  liable  to  plaintiCC  tor  the  amount  advanced 
in  excess  of  $100. 

3.  Exemptions  <S=>52— Altebnativib  Exemp- 
tions— Sharks  of  Stock. 

Under  Rem.  &  Bal.  Code,  §  563(4),  exempt- 
ing to  a  householder  cows  and  other  enumerated 
property  and  providing  that  other  property  not 
exceeding  $250  in  value  may  be  selected  in  lieu 
of  the  property  enumerated,  defendant  could 
claim  as  exempt  shares  of  corporate  stock  worth 
$200  in  lieu  of  the  property  enumerated  in  tho 
statute. 

4.  Exemptions     «=5»4— Statutes— Constbuc- 

TION. 

The  broadest  interpretation  consistent  with 
the  policy  of  the  exemption  statutes  should  b< 
given  to  effectuate  their  object. 
Morris,  J.,  dissenting. 
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Via  Banc.  Appeal  tnaa  Superior  Court, 
King  Connty. 

Action  by  BJ.  P.  Lemagle  against  Walter 
J.  Stevens  and  others.  From  the  jndgment 
the  Acme  Stamp  Works,  garnishee,  appeals, 
plaintiff  prosecuting  a  cross-appeal.  Modi- 
fied and  afSrmed. 

Ijond  &  Lund,  of  Tacoma,  for  appellant 
Swing  D.  Colvln,  of  Seattle,  for  respondent. 

HOLGOMB,  J.  [1]  Bespondent  and  cross- 
appellant  moves  to  dismiss  the  appeal  upon 
the  ground  that  another  garnishee  defendant 
who  appeared  in  answer  to  the  writ  of  gar- 
nishment against  it  was  not  served  with 
notice  of  appeal.  That  garnishee  defendant 
was  in  no  way  interested  In  the  controversy 
between  these  parties,  and  not  a  party  ad- 
verse to  the  appellant  or  cross  appellant 
Seattle  Trust  Co.  v.  Pltner,  17  Wash.  365, 
49  Pac.  505.  The  motion  is  therefore  de- 
nied. 

In  answer  to  a  writ  of  garnishment  served 
upon  It  by  the  plaintiff  in  the  principal  suit 
<»i  August  5,  1915,  the  garnishee  appellant 
here  appealing,  on  September  11,  1915,  by 
amended  answer  alleged  that  it  was  not,  at 
the  time  the  amended  answer  was  made, 
indebted  to  the  defendant  Stevens,  and  that 
defendant  held  two  certificates  of  stock  in 
the  Acme  Stamp  Works,  a  corporation,  of 
the  par  value  of  $100  per  share.  The  amend- 
ed answer  was  controverted  by  plaintiff  by 
affidavit  On  January  2,  1916,  defendant 
Stevens  filed  his  claim  of  exemption  for 
the  two  shares  of  stock  in  lieu  of  the  prop- 
erty enumerated  in  paragraph  4,  §  SO.'?.  Rem. 
&  Bal.  Code,  and  also  an  oral  application 
for  exemption  of  wages  for  personal  service 
rendered  by  him  and  as  the  head  of  a  family 
dependent  upon  him  for  support.  The  mat- 
ter was  presented  to  the  trial  court  for  de- 
termination upon  the  following  agreed  state- 
ment of  facts :  At  the  time  of  the  service  of 
the  writ,  defendant  Stevens  was  an  officer 
of  the  Acme  Stamp  Works  and  drawing  a 
salary  of  $150  per  month.  On  August  5, 
1915,  the  day  the  writ  was  served  on  the 
garnishee  defendant  Stevens  had  overdrawn, 
and  there  had  been  advanced  to  him  the  sum 
of  5K}68..'52,  and  between  Aufaist  5.  101.5,  and 
September  11,  1915,  the  date  of  the  amended 
answer,  there  had  been  advanced  to  Stevens 
by  the  stamp  works  the  sum  of  $213.95, 
which,  after  allowing  him  his  accrued  sal- 
ary, left  him  in  debt  to  the  stamp  works  on 
September  11,  1916,  in  a  balance  amounting 
to  $357.21  reducing  the  indebtedness  from 
Stevens  to  the  stamp  works  between  August 
6th  and  September  11th,  the  difference  be- 
tween $368.32  and  $357.21. 

Upon  the  hearing  on  the  agreed  facts  the 
trial  court  ordered  a  judgment  granting  de- 
fendant Stevens  the  two  shares  of  stock 
as  "lien"  exemption,  and  further  granted 
him  as  exempt  $106  as  wages,  and  granted 
Judgment  against  the  garnishee  defendant  in 


the  sum  of  $107.95,  the  difference  between 
the  money  advanced  after  the  service  of  the 
writ  on  August  5th  and  until  S^tember  lltb 
when  the  amended  answer  was  filed,  and  his 
exemption  of  wages,  the  wages  being  ex- 
empted for  the  month  and  a  fraction  at  the 
rate  of  $100  per  month  to  the  extent  of  $106. 
The  garnishee  defendant  appealed  from  that 
portion  of  the  judgment  holding  it  liable  to 
pay  the  $107.95  and  refusing  to  dismiss  the 
writ  The  plaintiff  appealed  from  that  portion 
of  the  judgment  granting  the  "lieu"  exemp- 
tion of  the  two  shares  of  Acme  Stamp  Works 
stock.  The  trial  court  held-,  in  effect,  upon 
the  financial  transactions  shown  as  occurring 
after  the  service  of  the  writ  between  the 
garnishee  and  the  defendant,  that  the  gar- 
nishee defendant  bad  no  right  to  advance 
to  defendant  after  garnishment  any  funds 
save  those  which  were  by  law  clearly  ex- 
empt. Rem.  &  Bal.  Code,  {  688.  His  wages 
to  the  extent  of  $100  only,  and  not  $100  per 
month  and  not  $106  for  a  fraction  over  a 
month,  were  exempt  on  September  11,  1915, 
when  the  amended  answer,  in  garnishment 
was  made,  by  virtue  of  section  703,  Rem. 
&  Bal.  CTode,  which  says  that: 

"Current  wases  or  salary  to  the  amount  of 
one  hundred  dollars  ($100)  for  personal  services 

*  *    *    shall    be    exempt    from    gamisbment, 

•  •  •  Provided,  however,  that  said  exemption 
shall  in  no  event  be  allowed  out  of  wages  or  sal- 
ary for  a  longer  period  than  four  (4)  consecutive 
weeks." 

These  provisions  are  explicit  need  no  con- 
struction, and  cannot  be  extended  by  the 
rule  of  liberal  construction  of  exemption 
statutes. 

Appellant  contends  that  It  was  entitled  to 
set  off  its  debt  against  its  emplo.v^  to  the 
exclusion  of  the  plaintiff  in  garnishment  un- 
der our  decision  in  Frieze  v.  Powell,  79 
Wa.sh.  483,  140  Pac.  690.  It  was  there  held 
that  the  garnishee's  liability,  as  fixed  by 
the  statutes  relating  to  garnishment,  was 
the  indebtedness  existing  and  effects  pos- 
sessed by  It  as  of  the  date  of  the  writ  and 
also  at  the  time  of  the  answer  in  garnish- 
nient  on  which  issues  were  joined.  When 
the  writ  issued  In  that  case,  on  August  31, 
1912,  there  was  a  liquidated  settled  account 
balanced  by  the  garnLshee  between  the  de- 
fendant and  the  garnishee,  for  debts  repre- 
sented by  I.  O.  U.'s  of  the  defendant  and 
credits  of  salary  earned,  showing  a  net 
balance  due  the  garnishee  on  that  date  of 
$25.75.  Thereafter  and  until  the  issues  were 
raised  on  amended  answer  made  on  October 
25,  1912,  defenJant  earned  $196.15  salary. 
He  claimed  and  was  allowed  the  $100  out 
of  current  salary  as  exempt,  and  the  gar- 
nishee was  allowed  out  of  the  remainder 
the  net  balance  due  it  on  August  31,  1912, 
and  this  court  affirmed  it. 

[21  The  obvious  distinction  between  that 
case  and  this  lies  in  the  fact  that  in  this 
there  was  no  balanced  account  between  the 
debtor  and  the  garnishee  at  the  time  of  the 
service  of  the  writ    Whatever  garnishee  ow- 
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ed  to  the  defendant  at  tbat  time  was  im- 
ponnded  by  the  service  of  tbe  writ,  subject 
to  tbe  rie^t  of  tbe  defendant  to  claim  his 
laT^'fal  exemption  of  wages.  Tbe  garnishee 
admitted  its  indebtedness  to  tbe  defendant 
by  paying  to  him,  after  the  serylce  of  tl>e 
writ,  tbe  sum  of  $213.95.  Tliis  must  be  con- 
strued as-  a  woirer  on  the  part  of  the  gar- 
nishee of  any  right  on  its  part  to  balance  tbe 
account  between  it  and  tbe  defendant  as  of 
the  date  of  tbe  issuance  and  service  of  tbe 
writ.  Had  it  balanced  its  account  or  any 
part  thereof  at  any  moment  of  time  before 
tbe  issuance  and  service  of  tbe  writ  by  ap- 
plying any  funds  or  property  In  its  hands  to 
tbe  payment  of  any  debt  it  held  against  the 
deff-ndant,  the  property  or  fund  so  applied 
could  not  have  been  Impounded  by  garnish- 
ment. Not  having  so  applied  the  fnnd  in  its 
possession,  it  could  not  arbitrarily  apply 
funds  coming  into  Its  possession  afterwards 
up  to  the  time  of  answering  in  garnishment, 
and  so  pay  Itself  and  defeat  the  garnlsheelng 
creditor.  The  trial  court  was  therefore  cor- 
rect in  holding  the  garnishee  liuble  under  the 
writ  for  the  salary  earned  during  that  period 
over  and  above  the  statutory  exemption  of 
$100. 

[SI  Upon  tbe  cross-appeal  of  plaintiff  the 
question  presented  is  whether  tbe  debtor  can 
claim  and  hold  as  exempt  the  two  shares  of 
Acme  Stamp  Worlcs  corporate  stock  by  vir- 
tue of  the  fourth  subdivision  of  section  563, 
Rem.  &  Bal.  Code.  It  Is  asserted  tbat  this 
question  has  been  determined  by  this  court 
in  Creditors'  Collection  Ass'n  v.  Blsbee,  80 
Wash.  358,  141  Pac.  886.  In  tbat  case  it  was 
decided  that  a  debtor  not  having,  or  not 
wishing  to  retain,  the  specifically  enumerated 
animate  personal  property,  could  not,  ander 
tbe  proviso  in  tbat  subdivision,  retain  in 
lieu  of  such  specific  chattels  as  "other  prop- 
erty" money  of  the  value  of  $250.  That  case 
has  been  severely  criticized  in  Be  Crook 
(D.  C.)  219  Fed.  979,  Neterer,  District  Judge, 
where  tbe  cases  cited  and  relied  upon  as  sus- 
taining tbe  decision  in  tbe  Blsbee  Case  Were 
analyzed  and  interpreted  differently.  In 
Hills  V.  Joseph,  229.  Fed.  86.),  144  C.  C.  A. 
147,  on  an  appeal  from  a  similar  decision  by 
Neterer,  District  Judge,  where  the  debtor  se- 
lected merchandise  from  bis  stock,  involving 
tbe  same  subdivision  of  tbe  exemption  stat- 
utes, Rudkin,  J.,  for  the  Circuit  Court  of 
Appeals,  also  analyzes  and  distinguishes  the 
questions  Involved  and  constructions  in  the 
cases  cited  in  tbe;  Blsbee  Case,  and  very 
strongly  intimates  tbat  tbe  construction  de- 
termined ^pon  in  tbe  Blsbee  Case  was  wrong, 
although  be  says: 

It  "is  of  course  binding  upon  this  court  to 
the  extent  that  money  on  bnnd,  or  money  due 
the  bougebolder  from  a  third  iierson,  cannot 
be  selected  in  lieu  of  tbe  animals  enumerated 
io  subdivision  4;  but  it  still  leaves  open  the 
question  as  to  what  is  prmierty  of  lilie  nature 
and  what  is  the  meaning  ui  Ibe  rule  of  ejuadem 
generis  as  applied  to  this  statute." 


Judge  Rudkin  quotes  tbe  rule  stated  in  18 
Cyc.  1380,  that  the  statutes  which  create  or 
give  tbe  right  of.  exemption  to  n  debtor  are 
held  subject  to  tbe  rule  of  liberal  construc- 
tion, and  cites  decisions  from  this  state  in 
support  of  that  rule  as  follows:  Mikkleson 
V.  Parker,  3  Wash.  T.  527,  19  Pac.  31 ;  Dennis 
V.  Kass,  11  Wash.  353,  39  Pac.  656,  48  Am. 
St.  Rep.  880 ;  Puget  Sound  Dressed  Beef  & 
Packing  Co.  v.  Jeffs,  11  Wash.  466.  39  Pac. 
962,  27  li.  R.  A.  808,  48  Am.  St,  Rep.  885; 
Becher  v.  Shaw,  44  Wash.  166,  87  Pac.  71. 
120  Am.  St.  Rep.  982;  North  Pacific  Ixmui  A 
Trust  Co.  V.  Bennett,  49  Wash.  31,  91  Paa 
661;  State  ex  reL  McKee  v.  McNeill.  58 
Wash.  47,  107  Pac.  1028,  137  Am.  St  Rep. 
1038.    In  tbe  course  of  tbe  opinion  it  Is  said: 

"The  petitioner  contends  tbat  the  householder 
may  select  any  kind  of  animate  property,  be- 
cause all  the  property  enumerated  in  subdivi- 
sion 4  happens  (o  be  of  that  class.  This  would 
no  doubt  be  on  easy  solution  of  a  rather  diffi- 
cult  question ;  but  we  are  far  from  convinced 
tbat  the  Legislature  had  in  mind  any  such  arbi- 
trary or  unreasonable  classification  as  this. 
Tbe  exemption  is  granted  to  householders  gen- 
erally, regardless  of  their  occupation,  vocation, 
or  calling  in  life.  *  *  •  And  notwithstand- 
ing the  fact  that  the  exemption  is  thus  given  in 
general  terms  and  without  qualification  to  all 
householders,  it  is  safe  to  say  that  not  one 
householder  in  ten  can  derive  any  benefit  from 
tbe  statute  if  construed  as  tontended  for  by  the 
petitioner.  Nor  does  a  proper  application  of 
the  rule  of  ejuadem  generis  lead  to  any  such 
conclusion.  That  rule  is:  That  where  special 
words  are  used,  followed  by  words  of  more  gen- 
eral import,  the  general  words  are  to  be  limited 
to  things  of  the  same  kind  as  are  described  in 
the  special  words,  unless  an  intention  may  be 
found  to  extend  their  meaning.'  13  Cyc.  1381. 
In  this  statute  there  is  found  a  manifest  inten- 
tion on  the  part  of  the  T.egislature  to  extend  the 
meaning  of  the  special  words,  because  the  stat- 
ute expressly  provides  that  if:  The  householder 
shall  not  possess,  or  shall  not  desire  to  retain 
the  animals  above  named,  be  may  select  from 
his  property  and  retain  other  property  not  to 
exceed  two  hundred  and  lifty  dollars  coin,  in 
value.'  This  provision  shows  very  clearly  tbat 
tbe  Legislature  did  not  intend  to  limit  the 
rights  of  the  householder  by  any  procrustean 
rule,  for  whnt  would  it  avail  him  to  surrender 
specific  animals  if  be  was  required  to  select 
other  animals'  of  like  kind.  Furthermore,  the 
particular  property  enumerated  in  this  statute 
IS  itself  so  diversified  that  any  strict  applica- 
tion of  the  rule  of  ejusdem  generis  would  seem 
to  be  out  of  tbe  question.  What  property  can 
be  said  to  be  of  like  kind  as  cows  and  their 
calves,  swine,  bees,  and  domestic  fowls?  Tbe 
petitioner  would  divide  property  into  things  ani- 
mate and  things  inanimate,  and  asks  us  to 
hold  that  all  animate  property  falls  within  the 
rule  and  all  other  property  without ;  but  we  are 
satisfied  that  any  such  construction  would  do 
violence  to  tbe  legislative  intent.  That  body 
had  in  mind  tbe  unfortunate  debtor  rather  than 
any  particular  kind  or  class  of  property.  It  is 
of  little  moment  to  tbe  creditor  what  kind  of 
property  is  claimed  as  exempt,  provided  its  value 
docs  not  exceed  tbe  statutory  limit,  while  some 
latitude  in  the  choice  or  selection  is  indispensa- 
ble to  the  debtor  if  he  is  to  derive  any  benefit 
from  the  statute:  E^rst,  to  enable  him  to  make 
a  selection  from  property  which  he  may  own ; 
and,  second,  to  select  such  property  as  will 
best  contribute  to  tbe  support  and  comfort  of 
himself  and  family.  We  are  satisfied  this  lib- 
erty of  choice  was  contemplated  by  the  Legia- 
lature." 
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In  the  quoted  case  the  lieu  exemption  b? 
a  bankrupt  of  merchandise  from  his  stock  in 
trade  in  place  of  the  animals  enumerated  In 
sub<llrlsl<Hi  4,  f  B63,  supra,  was  sustained. 

The  majority  of  the  court,  as  at  present 
consUtnted  are  not  satisfied  with  the  deci- 
sion In  the  Blsbee  Case.  We  feel  that  It  is 
not  In  consonance  with  the  general  rule  of 
liberality  in  construing  exemption  statutes 
and  allowances  here  and  elsewhere.  That 
decision  overlooked  the  obvious  intent  of  the 
Legislature  to  grant  an  exemption  to  any 
householder  of  any  property  to  the  value  of 
$2f)0,  as  is  manifested  very  clearly  by  the 
alternative  provision  that  tf  the  "household- 
er shall  not  possess,  or  shall  not  desire  to 
retain  the  animals  above  named,  he  may 
select  from  bis  property"  (not  such  other 
property,  or  other  such  like  property)  "and 
retain  other  property,"  etc.  There  is  no 
need,  as  stated  in  effect  by  Judge  Rudkln, 
for  resort  to  the  rule  of  ejusdem  generis  to 
ascertain  the  int«it  of  the  Legislature,  and 
furthermore  the  enumeration  of  property  in 
the  statute  Itself  was  so  diversified  as  to 
require  the  Interpretation  of  subsequent  gen- 
eral words  in  their  broad  sense.  17  Am.  & 
E>ng.  Enc.  of  Law,  7;  26  Am.  &  Eng.  Enc.  of 
Law,  610;  36  Cya  1121,  1122. 

[4]  The  purpose  of  the  exemption  statutes 
bas  long  been  conceded  to  be  of  the  benefl- 
CNit  public  policy  of  preventing  Indigence 
and  encouraging  thrift.  The  broadest  inter- 
pretation consonant  with  that  policy  and 
with  reason  and  Justice  should  be  given  such 
statutes  to  effectuate  their  object. 

Since  no  long-established  public  practice 
has  devolved  upon  the  decision  in  the  case  of 
Creditors'  Collection  Ass'n  v.  Blsbee  supra, 
and  no  rule  of  property  has  grown  up  there- 
on, we  feel  under  no  necessity  to  observe  the 
rule  of  stare  decisis  In  this  case;  nor  any 
compunction  In  overruling  It.  We  feel  com- 
pelled to  overrule  that  case  In  order  to  pro- 
mulgate the  correct  rule  of  law  for  the  fu- 
ture. 

The  contention  of  plaintiff  on  cross-appeal 
Is  denied,  and  the  judgment  exempting  the 
shares  of  stock  affirmed.  The  judgment  is 
modified  to  the  extent  of  disallowing  the  $6 
salary  exempted  for  a  portion  of  a  month 
not  within  four  weeks,  and  in  all  other  re- 
spects It  Is  affirmed.  Neither  party  will  re- 
cover costs  on  appeal. 

EILLIS,  a  J.,  and  MOUNT,  CHADWICK, 
WEBSTER,  and  PARKER,  JJ.,  concur. 
MORRIS,  J.,  dissents. 


(98  WMh.  4») 

CITY  OF  SPOKANE  v.  CRANE  CO. 

(No.  13858.) 

(Sapreme  Court  of  Washington.    Aug.  22, 1917.) 

1.  Municipal  Corporations  <&=»762(2)  —  Itt- 

JURIKS  FBOM  SiDtwALK— Liability  of  Citt. 

A  city,   wbeu  chargeable   with   notice   of  a 

dangerous  condition  in  a  sidewalk  caused  by  the 


'  active  negligence  of  the  tenant  of  abutting  prem- 
ises, is  primarily  liable  to  the  person  injured  be- 
cause or  ita  duty  to  the  public  to  keep  the  streets 
reasonably  safe,  resulting  from  its  control  over 

them. 

2.  Inobunitt  «=>13(1)  —  Injubies  ow  Sidb- 
walk — llabiutt  of  tenant  to  city. 

.  The  tenant  of  premises  abutting  on  a  side- 
walk who  actually  created  or  maintnined  for  Uis 
own  use  a  dangerous  condition  in  the  walk,  as 
between  the  city  and  himself  is  primarily  lia- 
ble for  damages  occasioned  the  city  through  in- 
juries to  a  third  person,  regardless  of  any  stat- 
ute or  charter  provision,  and  regardless  of  the 
city's  failure  to  notify  the  tenant  of  the  danger- 
ous condition. 

3.  Indemnity  <e=»13(l)— DErecr  in  SidewaIiK 
—Liability  lo  City. 

Where  a  railroad  demised  premises  by  a 
20-year  ground  lease  obligating  the  lessee  to 
erect  a  building,  and  defendant  later  took  the 
premises  by  assignment  of  the  lease  and  under 
Its  terms,  defendant,  and  not  the  railroad,  was 
liable  to  the  city  for  damages  occasioned  it 
through  injuries  to  a  third  person  from  a  de- 
fective condition  in  the  sidewalk  maintained  by 
defendant  for  its  own  advantage,  since  the  road 
bad  not  been  in  possession  for  about  20  years, 
did  not  erect,  was  not  using,  and  bad  never 
used  the  building,  and  did  not  covenant  to  keep 
either  it  or  the  sidewalk  in  repair. 

4.  Indemnity  ^s>13(-l)— Defect  in  Sidewalk 
—Liability— Request  to  Assume  Defense 
OF  Action. 

A  city's  act  in  causing  to  be  served  on  de- 
fendant, tenant  of  premises  abutting  on  a  side- 
walk, notice  of  claim  against  the  city  for  injuries 
received  from  defect  in  the  sidewalk,  and  the 
summons  and  complaint,  was  sufficient  notice  to 
defendant  to  defend  the  action  against  the  city, 
though  defendant  was  not  requested  to  assume 
the  defense. 

5.  Appeal  and  Notice  «=»893(3)— Tbial  Da 
Novo— Harmless  Erkob. 

Though  a  city's  notice  to  the  tenant  of  prem- 
ises abutting  on  a  defective  sidewalk,  whereon 
a  third  person  was  injured,  to  defend  the  third 
person's  action  against  the  city,  was  insuilicient, 
and  .though  the  participation  of  the  tenant's 
counsel  in  the  trial  did  not  waive  the  lack  of 
notice,  judgment  over  for  the  city  against  the 
tenant  will  not  be  reversed  where  the  case  was 
tried  de  novo,  and  the  evidence  sustained  the 
findings  and  judgment,  since  the  failure  to  give 
notice  went  only  to  the  quantum  of  proof,  and 
not  the  right  of  action. 

Department  1.  Appeal  from  Superior 
CJourt,  Spokane  County;  E  H.  Sullivan, 
Judge. 

Action  by  the  City  of  Spokane  against  the 
Northern  Pacific  Railway  Company  and  the 
Crane  Company.  From  a  judgment  for 
plaintiff  against  the  Crane  Company,  the  lat- 
ter appeals.    Affirmed. 

Samuel  R,  Stein,  of  Spokane,  for  appel- 
lant. J.  M.  Oeraghty,  of  Spokane,  for  re- 
spondent 

ELLIS,  C.  J.  In  this  action  plaintiff  city 
sought  to  recover  over  from  defendants, 
Northern  Pacific  Railway  Conii)aiiy  and 
Crane  Company,  the  amount  of  a  Judg!iu>nt 
for  personal  iDJuries  recovered  by  Kllznlwlli 
Kelly  in  an  action  against  the  city  and  U\  it 
paid.  '  That  judjrnient  was  entored  on  the 
verdict  of  a  jury,  and  on  the  city's  api)eai 
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this  court  affirmed  It    Kelly  t.  Spokane,  83 
Wash.  55,  145  Pac.  57. 

The  present  action  was  tried  to  the  court 
without  a  Jury.  By  stipulation  a  certified 
copy  of  the  evidence  adduced  at  the  trial  of 
the  original  action  was  admitted  as  evidence 
in  this  action.  Additional  evidence  was  t^k- 
en  on  both  sides.  It  was  admitted  that  the 
Northern  Pacific  Railway  Company,  at  the 
time  of  the  accident,  was  the  owner  of  the 
property  abutting  the  sidewalk  at  the  place 
of  the  accident,  and  that  defendant  Crane 
Company  was  then  occupying,  and  for  about 
20  years  had  occupied,  the  building  on  It  as 
lessee  from  the  railway  company.  It  was  also 
admitted  that  the  city  had  paid  the  Judgment 
to  full. 

The  salient  and  material  facts  as  to  the 
character  of  the  sidewalk,  as  to  the  hole 
made  by  removal  of  bricks,  and  as  to  Miss 
Kelly's  fall  and  injury  through  stepping  into 
the  bole  are  sufllciently  set  out  In  the  orig- 
inal opinion.  In  the  present  action  the  court 
found  the  facts  as  to  tlie  accident  substantial- 
ly as  there  stated,  and  to  addition  that  In 
the  hole  was  a  water  faucet  to  which  defend- 
ant Crane  Company  attached  a  hose  for  the 
purpose  of  washing  the  sidewalk  and  front 
of  the  building  occupied  by  that  company, 
that  it  was  used  by  no  other  person  and  for 
no  other  purpose,  and  that  It  was  necessary 
to  remove  a  brick  when  the  hose  was  attach- 
ed for  use.  The  court  also  found  that  both 
of  the  defendants  in  this  action  were  served 
with  a  copy  of  the  claim  presented  to  the  city 
by  Elizabeth  Kelly  shortly  after  it  was  filed 
with  the  city,  and  that  each  of  the  defendants 
here  was  served  with  the  summons  and  com- 
plaint to  the  action  of  Kelly  v.  Spokane  short- 
ly after  the  commencement  of  that  action, 
and,  further,  that  the  present  and  then  at- 
torney for  Crane  Company  was  to  attendance 
during  the  entire  trial  of  that  action,  and 
conferred  and  consulted  with  the  attorney, 
now  deceased,  who  tried  that  action  on  be- 
half of  the  city.  Finally,  the  court  found 
tliat  the  tajury  suffered  by  Elizabeth  Kelly 
was  due  to  the  defective  condition  of  the 
sidewalk,  which  condition  was  known  to,  and 
created  and  conttoued  by,  defendant  Crane 
Company.  It  would  be  neither  practicable 
nor  profitable  to  discuss  the  evidence  in  de- 
tail. We  have  examined  It  with  the  utmost 
care.  It  amply  sustains  the  court's  findings. 
The  court  concluded  as  matters  of  law  that 
the  dty  was  entitled  to  recover  over  against 
defendant  Crane  Compapy  the  amount  sued 
for  with  costs,  but  that  defendant  railway 
company  was  entitled  to  Judgment  in  its 
favor  on  the  merits  and  for  costs.  Judgment 
went  accordingly.  Defendant  Crane  Company 
Appealed. 

In  the  complatot  the  facts  were  pleaded 
substantially  as  found  and  a  provision  of  the 
charter  of  the  dty  of  Spokane  was  set  out 
which  reads  as  follows: 

"In  case  any  injury  or  damage  to  any  person 
shall  be  caused  by  the  defective  conditicHi  of 
Any  sidewalk  or  by  ice  or  suow  thereon,  or  by 


lack  of  proper  guards  or  raillnzs  on  or  along  the 
property  abutting  on  any  public  way.  the  abut- 
ting property,  where  the  injury  or  damage  oc- 
curs, and  the  owner  or  owners  thereof,  shall 
be  liable  to  the  city  for  all  damages,  injuries, 
costs,  and  disbursements  which  it  may  be  re- 
quired to  pay  to  the  person  injured." 

Appellant's  mato  contention  Is  that  this 
charter  provision  has  no  application  to  a 
tenant,  but  only  applies  to  the  property  own- 
er ;  that  the  duty  Imposed  by  the  charter  up- 
on the  owner  of  the  abutttog  property  to 
keep  the  sidewalk  In  repair  could  only  arise 
after  notice  to  him  by  the  dty  to  make  the 
repairs,  and  that  such  a  charter  provision 
would  be  constitutional  only  when  intended 
as  a  means  of  charging  the  owner  of  abutting 
property  with  the  expense  of  repairing,  not 
as  creating  a  duty  to  the  public  the  failure 
to  observe  which  would  make  him  liable  to 
respond  in  damages  for  resulting  injury. 
It  is  argued  that  because  the  primary  duty 
to  repair  rests  upon  the  municipality  the 
pr<^)erty  owner,  and  a  fortiori  the  tenant  can- 
not be  al.so  primarily  liable. 

[1,  2]  All  of  this  may  be  granted  with  de- 
cision, but  It  "loes  not  reach  the  case  liefore 
us.  As  we  view  the  facts,  the  charter  pro- 
vision has  no  controlling  importance  to  this 
case.  The  dty  is  not  seeking  to  hold  the 
abutting  owner  or  lessee  for  a  failure  to  re- 
move an  obstruction  or  repair  a  defect  not 
occasioned  by  his  own  negligence,  nor  main- 
tained for  his  own  use  or  purposes.  The  right 
of  recovery  is  not  referable  to  mere  passive 
negligence  In  failing  to  repair,  but  to  active 
negligence  in  creattog  or  at  least  maintaining 
a  dangerous  condition  for  bis  own  personal 
convenience.  In  such  a  case,  though  the 
dty,  when  diargeable  with  notlcef  of  the 
condition,  is  primarily  liable  to  the  person 
injured,  this  Is  only  because  of  its  duty  to 
the  public  to  keep  the  streets  reasonably 
safe  resulttog  from  its  control  over  the 
streets.  But  the  person  who  actually  created 
or  maintatoed  for  his  own  use  the  dangerous 
condition  is,  as  between  the  dty  and  himself, 
still  primarily  liable  on  elementary  prindples. 
and  regardless  of  any  statute  or  charter  pro- 
vision BO  declaring,  simply  because  the  dan- 
gerous condition  was  the  result  of  his  own 
personal  negligence.  As  between  him  and  the 
city,  his  was  the  active  negligence,  while  that 
of  the  dty  was  merely  passive.  These  con- 
siderations make  it  plato  that  there  is  no  dif- 
ferentiating significance  to  be  found  to  the 
fact  that  the  active  negligence  to  this  case 
was  that  of  the  tenant,  who  had  complete  pos- 
session and  control  of  the  premises,  and  not 
that  of  the  owner.  They  also  make  it  equally 
plain  that  this  case  Is  governed  to  prtociple 
by  the  decision  of  this  court  in  Seattle  v. 
Puget  Sound  Improvement  Co.,  47  Wash.  22, 
26,  91  Pac.  255,  257  (12  L.  R.  A.  [N.  S.]  JM9. 
125  Am.  St  Rep.  884,  14  Ann.  Cas.  1045)", 
where,  adopting  the  language  of  Judge  Dliluu 
(Dillon,  Municipal  Corporations  [6th  Ed.]  J 
1035),  It  is  said: 

"If  a  municipal  corporation  be  held  liable  for 
damages  sustatoed  to  consequence  <^  the  unaafe 
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condition  of  the  sidewalks  or  streets,  it  has  a 
remedy  over  against  the  person  by  whose  wrong- 
ful act  or  conduct  the  sidewalk  or  street  was 
rendered  unsnfe,  unless  the  corporation  was  it- 
self a  wrongdoer  as  between  itself  and  the  au- 
thor of  the  nuisance." 

Notwithstanding  the  city's  liability  to  the 
public,  It  was  under  no  duty  to  notify  appel- 
lant of  a  condition  of  appellant's  own  creation. 
It  was  not  a  wrongdoer  as  between  itself  and 
appellant.  The  city  and  appellant  were  not  in 
pari  delicto;  they  were  not  joint  tort-feasors. 
City  of  Lowell  v.  Short,  4  Cush.  (Mass.)  275. 

T}-pical  of  the  cases  cited  by  appellant  in 
this  connection  is  City  of  Rochester  v.  Camp- 
bell, 123  N.  Y.  405,  25  N.  E.  937,  10  U  'R.  A. 
393,  20  Am.  St.  Rep.  760.  That  case  would 
Indeed  be  apposite  were  the  grounds  of  lia- 
bility here,  as  there,  traceable  solely  to  the 
duty  imposed  by  the  charter.  But  they  are 
not,  and  the  able  Jurist  who  speaks  for  the 
court  in  that  case  emphatically  recognizes 
the  distinction  wtiich  we  have  drawn  and 
cites  ample  authority  to  sustain  it.    He  says: 

"The  cases  referred  to  in  the  court  below  to 
support  the  doctrine  of  the  right  of  the  munici- 
pality to  recover  in  such  cases  are  Rochester  v. 
Montgomery,  72  N.  Y.  65 ;  Port  Jervis  v.  First 
Nat.  Bank  of  Port  Jervis,  96  N.  Y.  550 ;  Rob- 
bing V.  Chicago,  4  Wall.  (71  U.  S.)  657,  18  L. 
Ed.  427,  and  Lowell  v.  Short,  4  Cush.  [Mass.] 
275.  These  were  all  cases  where  the  dangerous 
conditions  of  the.  street  were  created  by  the  de- 
fendants, and  the;r  were  held  liable  for  the  con- 
sequences of  their  unlawful  acts,  under  their 
common-law  obligations  as  the  creators  of  a 
nuisance,  and  not  by  reason  of  any  duty  en- 
joined upon  them  by  statute  or  otherwise.  The 
distinctions  between  such  cases  and  those  relat- 
ing to  the  consequences  following  a  neglect  of 
some  duty  imposed  by  statute  are  manifest  and 
radical." 

Further  discussion  of  this  point  seems  un- 
necessary. 

[3]  Appellant  further  argues  that,  inas- 
much as  it  does  not  appear  that  this  hole 
was  not  in  existence  when  appellant  took  pos- 
session of  the  premises,  it  cannot  be  held  lia- 
ble for  injury  resulting  from  the  existence 
of  the  hole,  and  that  In  any  event  the  railway 
company  was  Jointly  liable.  But  the  evidence 
is  conclusive — in  fact  uncontradicted — ^that 
the  hole  was  maintained  by  appellant  for  its 
own  convenience.  Appellant  held  the  prem- 
ises by  assignment  of  a  20-year  ground  lease 
made  to  another  company  which  therein 
covenanted  with  the  railway  company  to 
erect  and  maintain  the  building.  When  ap- 
pellant took  over  the  property  it  took  it  un- 
der the  terms  of  the  lease.  The  record  thus 
precludes  any  Inference  that  the  railway  com- 
pany erected  the  building  or  placed  the 
faucet  in  the  sidewalk  or  made  or  maintain- 
ed or  authorized  the  making  or  maintaining 
of  the  hole. 

"After  becoming  aware  of  a  defect  in  the 
thing  hired,  the  tenant  or  hirer  must  use  such 
increased  care  as  the  defective  nature  of  the 
thing  requires,  and  cannot  ezcnse  himself  for 

167  P.-« 


the  want  of  such  care  by  the  plea  that  he  was 
not  responsible  for  the  defect  itself.  Thus,  if  a 
house  should  be  let  with  a  defective  faucet,  a 
tenant  would  not  be  liable  for  the  defect;  but 
if  he  used  the  faucet  in  the  same  manner  as  if 
it  were  perfect,  while  knowing  that  it  was  not, 
he  would  be  answerable  for  the  consequences. 
And  if,  by  bis  own  negligence,  he  makes  the 
property  an  occasion  of  injury  to  others,  he 
cannot  avail  himself,  as  a  defense,  of  a  covenant 
on  the  part  of  the  landlord,  or  of  any  other  per- 
son, to  repair  the  defects  caused  by  his  fault." 
Shearman  &  Redfield,  Negligence  (6th  Ed.) 
vol.  3,  i  713. 

The  railway  company  was  properly  exon- 
erated. It  was  not  in  possession  and  had  not 
been  for  about  20  years.  It  did  not  erect, 
was  not  using,  and  had  never  used  the  build- 
ing. It  did  not  covenant  in  the  lease  to  keep 
either  the  building  or  the  sidewalk  in  repair. 
In  such  a  case  the  tenant  alone  is  liable  over 
for  the  damages.  City  of  Lowell  v.  Spaul- 
dlng,  4  Cush.  (Mass.)  277,  50  Am.  Dec.  775. 
Moreover,  there  was  neither  evidence  nor 
Inference  from  evidence  that  the  railway 
company  ever  had  notice  or  knowledge  that 
the  brick  was  not  habitually  replaced  by  ap- 
pellant's employes  when  the  opening  was 
used  for  flushing  the  street 

[4]  Finally  It  is  urged  that  appellant  had 
no  sufficient  notice  to  defend;  hence  was  not 
bound  by  the  Judgment  In  the  action  of  Kel- 
ly V.  Spokane.  It  is  true  that  when  the 
city  caused  to  be  served  upon  appellant  the 
notice  of  claim  against  the  dty  and  the  sum- 
mons and  complaint  in  that  action  It  did  not 
in  so  many  words  formally  tender  apt)ellant 
the  defense  of  that  action,  but  it  is  clear  that 
the  service  could  have  been  for  no  other  pur- 
pose than  to  notify  appellant  of  the  fact  and 
nature  of  the  claim  in  order  that  It  might 
participate  in  the  defense.  In  such  a  case 
It  is  not  essential  that  the  person  responsi- 
ble-over be  requested  to  assume  the  defense. 
Heiser  v.  Hatch,  86  N.  Y.  614;  Robbing  v. 
Chicago,  4  Wall.  (71  U.  S.)  657,  18  L.  Bd. 
427.  See,  also.  City  of  Rochester  v.  Mont- 
gomery, 72  N.  Y.  65,  and  Sevan  v,  Muir,  63 
Wash.  54,  101  Pac.  485,  32  L.  R.  A.  (N.  S.)  588. 

[5]  But,  even  assuming  that  the  notice  was 
Insufficient,  and  that  the  presence  and  par- 
ticipation of  appellant's  counsel  in  the  trial 
did  not  waive  the  lack  of  notice,  these  things 
would  not  be  sufficient  ground  for  a  reversal 
where,  as  here,  the  case  was  in  fact  tried  de 
novo  and  the  evidence  as  a  whole  sustained 
the  court's  findings  and  Judgment.  The  fail- 
ure to  give  notice  does  not  go  to  the  right  of 
action,  but  simply  to  the  quantum  of  proof. 
Village  of  Port  Jervis  t.  First  Nat  Bank,  96 
N.  Y.  550. 

We  And  no  enot  in  the  record  warranting 
a  reversal. 

The  judgment  Is  affirmed. 

MORRIS,  WEBSTER,  MAIN,  and  CHAD- 
WICK,  JJ.,  concur. 
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(t8  Wasb.  42) 

CREVBLU  T.  CHICAGO,  M.  ft  ST.  P.  BY. 
CO.     (So.  13838.) 

(Supreme  Court  of  Washington.    Aug.  22,  1917.) 

1.  Abatement  and  Revival  «=>52— Stjbviv- 

AL  or   ACTIOJI— TOBTS. 

An  action  for  tort  did  not  survive  at  com- 
mon law,  but  died  with  the  party  injored,  and 
only  by  force  of  statute  can  a  survivor  assert  a 
right  to  recover. 

2.  Death   ®=>24  —  Action   trNoxB  Subvivob 
Statute— Nkougknob  of  PiAiifmr  ab  Dk- 

VER8K. 

In  a  father's  action  to  recover  under  the  sur- 
vivor statute  for  pain  and  suffering  endured  by 
his  deceased  minor  son,  injured  when  employed 
by  a  railroad,  the  negligence  of  the  father  in 
fraudulently  misrepresenting  the  age  of  his  son 
when  the  boy  was  put  to  work  as  over  17  could 
be  urged  by  the  road  as  a  defense. 
8.  Death  «=324  — Action   dndxb  Subvivob 
Statute— Neougencx  of  Pi,AiNnFr'8  Hus- 
band AS  Defense. 
Nor  could  the  mother  recover,  since  the  dam- 
ages recovered  would  be  community  property, 
belonging  half  to  the  husband,  who  had  been 
guilty  of  contrS>otory  negligence. 

Department  1.  Appeal  from  Saperlor 
Court,  Spokane  County;  Bruce  Blake,  Judge. 

Action  by  Gulseppe  Crevelli  against  tbe 
Chicago,  Milwaukee  &  St  Paul  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reverse. 

Geo.  W.  Korte,  of  Seattle,  and  Cullen,  Lee 
&  Matthews,  of  Spokane,  for  appellant 
Zent  &  Powell  and  Jos.  A.  Albl,  all  of  Spo- 
kftne,  for  respondent. 

CHADWIOK,  J.  Lnlgl  Crevelli,  a  youth 
of  about  16  years,  suffered  an  internal  in- 
Jury  while  helping  three  others  lift  a  hand 
car  from  the  tracks  of  appellant's  railway. 
The  boy  had  been  put  to  work  by  appellant 
upon  the  representation  of  his  father, .  one 
of  the  same  section  crew,  that  he  was  over 
the  age  of  17  years.  Soon  after  the  accident 
Lulgi  was  attacked  by  pains  In  the  abdomen. 
He  was  later  taken  to  a  hospital,  where  his 
trouble  was  diagnosed  as  chronic  appendicl- 
tl&  An  operation  for  appendicitis,  and  what 
Is  surgically  known  as  "Lane's  kink,"  was 
performed.  After  lingering  for  some  weeks, 
he  died,  from  infection  appellant  says,  from 
an  Injury  to  the  meso-colon,  caused  by  lift- 
ing, the  respondent  contends;  the  latter  con- 
dition being  revealed  by  an  examination  of 
the  exhumed  body  some  time  after  the  death 
of  Lulgl. 

This  action  was  brought  under  the  federal 
Employers'  Liability  Act  of  April  22,  1908, 
and  the  amendment  thereto  of  April  5,  1910. 

A  Jury  having  passed  on  the  facts,  we  shall 
not  review  them  further,  but  come  at  once 
to  the  two  questions  of  law  which  are  neces- 
sary to  be  decided. 

Appellant  first  contends  that  the  deceased 
assumed  the  risk.  It  will  not  be  necessary 
for  us  to  pass  on  this  point  in  view  of  our 
holding  on  the  question  as  to  whether  the 


negligence  of  the  father  in  putting  his  bo.v 
to  work  under  a  false  statement  as  to  bis 
age,  and  which  has  been  Judicially  determined 
by  the  entry  of  a  Judgment  non  obstnnte  on 
the  first  cause  of  action,  will  be  Imputed  to 
the  father  and  bar  a  recovery  upon  the  sec- 
ond cause  of  action  for  pain  and  suffering 
which  existed  in  the  deceasefd,  and  which 
survives  to  the  parents  by  the  terms  of  and 
solely  in  virtue  of  the  statute. 

[1  ]  There  was  no  survival  of  an  action  for 
tort  at  common  law.  While  a  right  of  action 
existed  in  the  party  injured.  It  died  with  him. 
The  cause  of  action  given — sometimes  to  the 
estatlb  and  sometimes  to  named  persons — is 
In  reality  a  creation.  To  say  that  a  cause  of 
actlcn,  which  is  personal  and  which  dies 
with  the  person,  survives  can  hardly  be  salU 
to  be  a  correct  statement  It  Is  only  by  force 
of  statute  that  a  survivor  can  assert  a  right 
to  recover.  The  deceased  had  a  right  of  ac- 
tion. The  survivor  of  the  estate  has  no  right 
of  action,  but  is  given  a  cause  of  action  pure- 
ly statutory,  and  in  which  the  added  elements 
of  death  and  designation  of  beneficiaries  by 
statute  are  essential  Ingredients. 

[2]  The  controlling  question  then  is  wheth- 
er the  negligence  of  the  father — the  fraud 
and  misrepresentation  as  to  the  age  of  the 
boy — ^may  be  urged  as  a  defense.  That  It  may 
be  so  urged  In  an  action  for  wrongful  death 
is  admitted,  but  respondent  insists  that  It  Is 
no  defense  to  an  action  to  recover  under  the 
survivor  statute  for  pain  and  suffering  en- 
dured by  the  deceased  and  for  which  he 
might  have  maintained  an  Indepmdent  ac- 
tion If  be  had  survived  his  injury.  Counsel 
cites  the  following  cases:  Warren  v.  Man- 
chester, etc.,  Ry.  Co.,  70  N.  H.  352.  47  Atl. 
735 ;  Love  v.  Detroit,  etc.,  Ry.  Co.,  170  Mich. 
1,  135  N.  W.  963;  Nashville  Lumber  Co.  v. 
Busbee,  100  Ark.  76,  139  S.  W.  301,  38  L.  R. 
A.  (N.  S.)  754 ;  St  Louis,  I.  M.  &  S.  Ry.  Co.. 
V.  Dawson,  68  Ark.  1,  66  S.  W.  46;  McKay 
V.  Syracuse  Rapfd  Tr.  Ry.  Co.,  208  N.  T.  359, 
101  N.  E.  8S5;  Wymore  v.  Mahaska  Co.,  78 
Iowa,  386,  43  N.  W.  264,  6  L.  R.  A.  545,  16 
Am.  St  Rep.  440;  Westerfield  v.  I^vis,  43 
La.  Ann.  63,  9  South.  52;  Norfolk,  etc.,  Ry. 
Co.  V.  Groseclose's  Adm'r,  88  Va.  267,  13  S. 
E.  454,  29  Am.  St  Rep.  718;  Wlhnot  v.  Mc- 
Padden,  78  Conn.  276,  61  Atl.  1069;  South- 
em  Ry.  Co,  V.  Shlpp,  169  Ala.  327,  53  South. 
150;  Ploof  V.  Traction  Co.,  70  Vt  509,  41 
Atl.  1017,  43  L.  R.  A.  108. 

Appellant  calls  attention  to  the  fact  that 
In  each  of  the  cases  cited  the  right  of  recov- 
ery was  given  to  the  estate  of  the  deceased 
person,  and  that  in  such  cases  the  estate, 
in  which  creditors  may  have  an  interest, 
being  the  primary  claimant,  and  the  heirs 
only  secon'darlly  Interested,  that  the  court 
will  not  deny  a  recovery  upon  the  theory  of 
imputed  negligence,  although  the  negligence 
of  one  who  may  share  in  the  award  contrib- 
uted to  the  injury. 
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But  It  is  insisted  that,  where  the  statute 
'  gives  a  cause  of  action  In  favor  of  certain 
named  beneficiaries,  and  not  In  favor  of  the 
estate,  although  the  action  Is  to  be  maintain- 
ed by  the  personal  representatives  for  the 
benefit  of  U>e  heirs  or  those  named  in  the 
statute,  the  action  is  so  far  personal  to  the 
one  seeking  a  recovery  as  to  admit  of  defens- 
es going  to  the  conduct  of  the  party  under 
the  maxim  that  no  one  shall  profit  by  his 
own  wrong. 

This  court  has  held  that  a  person  suing  for 
the  death  of  a  child,  where  the  recovery  Is 
for  the  benefit  of  the  parent,  and  the  entire 
recovery  goes  to  him,  may  not  recover  when 
his  negligence  contributed  to  tlie  deiith.  Vin- 
nette  v.  Nortliem  Pacific  By.  Co..  47  Wash. 
320.  91  Pac.  975.  18  L.  H.  A.  (N.  S.)  328.  The 
like  rale  has  been  applied  when  the  action  is 
brought  under  the  survivor  statute,  the  re- 
covery going  to  a  named  beneficiary  and  not 
to  the  estate. 

"The  difference  between  an  action  by  the  fa- 
ther for  iojuriea  to  the  cliild  where  death  does 
not  ensue  and  an  action  by  the  father  as  ad- 
ministrator of  his  dead  child,  brought  under  the 
statnte  for  bis  own  benefit,  is  a  difference  in 
form  merely,  not  in  substance,  and  on  principle 
there  can  l>e  no  more  reason  fur  permitting  a 
recovery  in  the  latter  case  than  in  the  former. 
In  both  the  father  is  the  substantial  plaintiff 
and  the  sole  beneficiary.  To  allow  a  recovery 
in  either  would  be  a  violation  of  the  policy  of 
the  law,  which  forbids  that  one  shall  reap  a 
t>enefit  for  his  own  misconduct.  Accordingly 
the  autboritieR  are  practically  unanimous  to 
the  effect  that  the  guiding  principle  in  both 
classes  of  cases  is  identical,  and  the  contribu- 
tory negligence  of  the  lieneQcial  plaintiff  will  as 
effectually  defeat  a  recovery  in  the  one  case  as 
in  the  other."  Richmond,  etc.,  Co.  v.  Martin's 
Adm'r,  102  Va.  201,  205,  45  S.   E.  804,  893. 

There  can  be  no  difference  In  principle 
whether  the  recovery  is  sought  under  the 
death  act  for  loss  of  society  and  service  or 
under  the  survivor  statutes  for  pain  and  snf- 
ferlng;  for  the  right  of  the  beneficiary  is 
not  to  be  determined  by  the  right  of  the  de- 
cedent, but  by  his  own  right  as  defined  by 
statnte.  He  Is  not  maintaining  an  action  for 
tbe  benefit  of  the  deceased,  but  for  his  own 
benefit,  and  that  whether  the  action  la  main- 
tained directly  or  by  the  administrator  for 
his  benefit.  Koloff  v.  C,  M.  &  P.  S.  Ry.  Co., 
71  Wash.  543,  129  Pac.  398 ;  Brodie  v.  W.  W. 
P.  Co.,  92  Wash.  674, 159  Pac.  791. 

Tile  cases  upon  which  respondent  really 
sronnds  bis  case  are  those  of  Kew  Hamp- 
shire, Arliansas,  Michigan,  and  Iowa.  Each 
of  these  cases  rests  upon  a  local  statute  and 
proceeds  upon  the  theory  that  the  recovery  Is 
for  the  benefit  of  the  estate,  or  that  the  right 
of  recovery  is  a  descendible  or  inheritable 
thing,  and,  being  perfect  In  the  deceased  at 
the  time  of  death,  passes  as  any  chose  In  ac- 
tion wonld  pass,  subject  only  to  the  defenses 
that  ml^ht  be  urged  against  the  owner. 
Bat  each'  of  the  cases  relied  on,  with  a  pos- 
sible exception  (the  Iowa  case),  admits  that 
the  role  is  different  If  the  parent  sues  for  his 
own  benefit. 


A  careful  reading  of  the  cases  convinces 
the  writer  that  there  Is  no  real  conflict  in  the 
authorities  unless  It  l>e  In  the  New  Hamp- 
shire case.  But  if  there  be  such  conflict, 
there  can  be  no  difference  In  the  principle 
Involved  whether  the  suit  be  brought  for  the 
death  or  for  the  pain  and  suffering;  for, 
although  many  of  the  cases  discourse  learn- 
edly upon  the  subject  of  imputed  negligence, 
the  Justice  of  the  cases  rests  in  a  deeper  and 
more  comprehensive  principle;  that  Is,  that 
no  man  shall  profit  by  his  own  wrong. 

"The  conclusion  in  these  cases  seems  to  tiave 
been  reached  mainly  upon  the  rule  that  the 
negligence  of  the  parents  should  not  be  im- 
puted to  the  Infant,  and  following  tlie  test  of 
the  statute,  if  the  deceased  himself  could,  had 
he  lived,  have  maintained  the  action,  then  his 
personal  representative  may,  because  the  action 
IS  for  the  benefit  of  the  estate.  These  decisions 
appear  to  be  clearly  wrong.  In  the  first  place, 
the  doctrine  of  imputed  negligence  is  not  called 
in  question  here,  but  rather  another  and  wholly 
different  fundamental  principle,  viz.  that  r» 
covery  will  never  be  ailow^  in  favor  of  a 
wrongdoer."  Kinkead's  Commentaries  en  Torts. 
i  475. 

Of  the  cases  relied  upon  by  respondent  Mr. 
Tiffany,  In  his  work  on  Death  by  Wrongful 
Act,  says: 

"It  is  to  be  olMerved  that  the  cases  mentioned 
I  in  this  section  on  Iowa,  New  Hampshire,  and 
Arkansas  arose  under  acts  which  were  in  form 
survival  rather  than  death  acts,  and  in  some 
of  the  cases  which  have  declined  to  follow  the 
rule  adopted  b;  them  they  have  been  distin- 
guished on  that  ground;  yet  it  seems  that  what- 
ever the  nature  of  the  right  of  action  which  the 
statute  gives  to  the  survivors  designated  the 
same  principle  should  be  applicable;  that  is, 
that  no  one  shall  profit  by  his  own  negligence, 
and  that,  if  any  beneficiary  of  the  action  has 
by  bis  negligence  contributed  to  tlie  death,  there 
should  be  no  recovery  of  damages  for  him." 
Tiffany  on  Death  by  Wrongful  Act,  {  71. 

We  cannot  understand  Ik>w  it  can  be  other- 
wise. It  is  not  a  chose  in  action  or  a  prop- 
erty right  But  for  the  statnte,  it  would 
lapse  on  the  death  of  the  injured  (me.  It  is 
a  right  resting  in  the  statute,  and  is  given 
for  the  l>eneflt  of  particular,  named  persons. 
If  there  be  none  sncb,  no  cause  of  action  can 
be  stated. 

"This  cause  of  action  is  independent  of  any 
cause  of  action  which  the  decedent  had,  and 
includes  no  damages  which  he  might  have  re- 
covered for  his  injurj;  if  he  bad  survived.  It 
is  one  beyond  that  which  the  decedent  had,  one 
proceeding  upon  altogether  different  principles." 
Mich.  Cent  It  It  v.  Vreeland,  227^  U.  S.  59, 
68,  33  Sup.  Ct  192,  195,  57  L.  Ed.  417,  Ann. 
Cas.  19140.  176. 

"In  one  of  the  earliest  cases  which  arose  un- 
der the  act  Coleridge,  J.,  said :  'It  will  be  evi- 
dent that  this  act  does  not  transfer  this  right 
of  action  to  his  representatives,  but  gives  to 
the  representatives  a  totally  new  right  of  ac- 
tion, on  different  principles.  Blake  v.  Midland 
Ky.  Co.,  18  Q.  B.  93,  109. 

"In  Seward  v.  The  Vera  Cms,  10  App.  Cases, 
59,  Lord  Blackburn  said :  'A  totally  new  ac- 
tion is  given  against  the  person  who  would 
have  been  responsible  to  the  deceased  if  the 
deceased  had  lived;  and  action  which  •  •  • 
is  new  in  its  species,  new  in  its  quality,  new  in 
its  principle,  in  every  way  new,  and  which 
can  only  be  brought  if  therp  is  any  person  an- 
swering the  description  of  the  widow,  parent, 
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or  chDd,  who  onder  sach  drcnmstanees  snffen 
pecuniary  loss.' " 

Supra,  227  U.  S.  69,  33  Sup.  Ct  195,  57  L. 
Ed.  417.  Ann.  Cas.  1914G,  176. 

WhUe  the  statute  of  1908  (Act  April  22, 
1908,  c.  149,  35  SUt  65)  was  considered  in 
this  case  without  the  amendment  of  1910  (Act 
April  5,  1910,  c  143,  |  2,  36  Stat  291  [U.  S. 
Comp.  St.  1916, 1  8665]),  the  amendment  conld 
not  change  the  rule  announced,  for  the  right 
to  sue  under  either  section  Is  purely  statu- 
tory, and  must  be  governed  by  the  same  prin- 
ciple. Indeed,  It  was  expressly  held  In  Gar- 
rett T.  L.  &  N.  Ry.  Co.,  235  U.  S.  308,  35  Sup. 
Ct  32,  59  L.  Ed.  242,  that  until  amended  no 
recovery  upon  the  deceased's  right  of  action 
conld  be  maintained.'  Other  cases  to  the 
same  effect  are  Am.  R.  R  Co.  of  Porto  Rico 
T.  Dldricksen,  227  U.  S.  145,  33  Sup.  Ct  224. 
67  L.  Ed.  456 ;  Gulf,  etc,  R.  Co.  v.  McGlnnls. 
228  U.  S.  173,  33  Sup.  Ct  426,  57  L.  Ed.  785; 
North  Carolina  R.  Co.  v.  Zachaty,  232  V.  S. 
248,  34  Sup.  Ct  305,  58  L.  Ed.  591,  Ann.  Cas. 
1914C,  159 ;  Thomas  v.  Chicago  4  N.  W.  Ry. 
Co.  (D.  C.)  202  Fed.  766.  See,  also,  Fogarty 
V.  N.  P.  Ry.,  74  Wash.  397,  133  Pac.  609,  L. 
R.  A.  1916C,  800. 

The  next  question  Is  whether,  the  father 
being  barred,  the  mother  Is  also  barred.  On 
this  point  there  is  considerable  conflict  in 
the  decisions  of  other  states,  but  on  account 
of  the  view  we  take  of  this  case  it  will  not 
be  profitable  to  discuss  or  attempt  to  recon- 
cile them. 

In  Vinnette  v.  Nor.  Pac.  Ry.  Co.,  47  Wash. 
320.  91  Pac.  975,  18  L.  R.  A.  (N.  8.)  328,  this 
court  held  in  effect  that  the  negligence  of  one 
parent  barred  a  recovery  by  the  other,  but 
did  not  discuss  the  underlying  reasons  why 
this  should  be  so.  The  statute  (Rem.  Code, 
I  5917)  governing  the  property  rights  of  the 
spouses  In  this  state  provides  that  all  prop- 
erty acquired,  except  by  gift,  devise,  or  de- 
scent, shall  be  community  property.  This 
court  has  held  in  Hawlclns  v.  Front  St.  Cable 
Ry.  Co.,  3  Wash.  692,  28  Pac.  1021, 16  L.  R.  A. 
808,  28  Ann.  St.  Rep.  72,  Davis  v.  Seattle,  37 
Wash.  223,  79  Pac.  784,  and  later  cases,  that 
damages  recovered  for  the  wife  are  commu- 
nity property.  McKay  in  his  work  on  Com- 
munity Property,  in  section  185  says : 

"A  cause  of  action  given  to  the  parent  for 
an  injury  to  bis  child  or  servant  is  community 
property.     •     •     • " 

There  would  seem  to  be  no  good  reason 
why  under  the  statute  this  is  not  true.  From 
the  foregoing  It  will  be  seen  that  the  damages 
recovered  in  this  case,  if  any,  by  either  par- 
ent, would  be  community  property. 

In  McFndden  v.  Santa  Ana,  etc.,  Ry.  Co., 
87  Cal.  404,  on  page  467,  25  Pac.  681,  on 
page  682,  11  L.  R.  A.  252,  the  court  said,  this 
being  a  suit  for  Injuries  to  the  wife  where  the 
contributory  negligence  of  the  husband  was 
set  up  as  a  defense: 

"The  right  to  recover  damages  for  a  personal 
injury  as  well  as  the  money  recovered  as  dam- 


ages is  property,  and  may  be  regarded  as  a 
chose  in  action,  •  •  •  and  if  this  right  to 
damages  is  acquired  by  the  wife  during  mar- 
riage, it  like  the  damages  when  recovered  in 
money,  is  in  this  state  (under  a  statute  similar 
to  ours)  community  property  of  the  husband 
and  wife.  *  *  *  of  which  the  husband  has 
the  management  control,  and  absolute  disposi- 
tion other  than  testamentary." 

The  conrt  then  held  that  the  failure  of  the 
lower  court  to  instruct  the  Jury  that  the  con- 
tributory negligence  of  the  husband  was  a 
good  defense  to  the  action  was  error. 

[i]  Inasmuch  as  the  damages  recovered  for 
the  benefit  of  the  wife  under  the  statute  and 
decisions  of  this  conrt  would  be  oonununity 
property  belonging  half  to  the  father,  who  Is 
guilty  of  contributory  negligence,  and  nnder 
his  sole  control  and  disposition,  there  is  no 
way  of  allowing  the  mother  a  recovery  in  this 
case  without  allowing  the  father  to  profit  by 
his  own  wrong.  This  the  law  will  not  permit 
him  to  do. 

The  Judgment  la  reversed. 

ELLIS,  C.  J.,  and  MORRIS,  MAIN,  and 
WEBSTER,  JJ.,  concur. 


(M  Wash.  <» 
DEAVER  T.  TRAHET.    (No.  14010.) 
(Supreme  Ourt  of  Washington.    Aug.  22, 1917.) 

1.  Appeal  and  Esbob  e=>2C5(l),  293— Neces- 
sity OF  Motion  fob  New  Triai,  —  Excef- 
HON  s — St  ATUT  e. 

Where  there  were  no  findings  of  fact  plain- 
tiff was  not  called  upon  to  take  any  exceptions 
to  the  court's  conclusions  as  to  what  the  facts 
were,  nor  was  be  required  to  take  exceptions  to 
the  court's  judnnent  by  moving  for  a  new  trial. 
Rem.  Code  1915,  {  382,  providing  that  it  shall 
not  be  necessary  or  proper  to  take  or  enter  an 
exception  to  an^  ruling  or  decision  which  is  em- 
bodied in  a  written  judgment,  order,  or  journal 
entry  in  the  cause. 

2.  Abatement  and  Revivai,  «=>8(7>  — Pkn- 
DENCY  OP  Action. 

Judgment  in  an  action  for  specific  perform- 
ance by  the  purchaser  of  land  against  the  seller, 
the  purchaser  offering  payment  of  the  balance 
due,  and  seeking,  in  the  alternative,  that  the 
seller  be  required  to  account  for  payments  made 
to  him,  was  not  res  adjudicata  of  the  seller'* 
right  to  recover,  in  an  independent  action  on  a 
note  given  to  him  by  the  buyer,  the  execution  of 
the  note  having  been  wholly  unconnected  with 
the  contract  of  sale  of  the  land,  and  in  such  ac-. 
tion  the  purchaser's  ^lea  of  another  action  pend- 
ing  was  not  good,  since  a  defendnnt  having  a 
cause  of  action  against  a  plaintiff  wholly  inde- 
pendent of  the  claim  and  relief  sought  by  plain- 
tiff is  not  bound  to  set  up  his  independent  cni'sa 
of  action  as  a  defense,  though  it  is  such  that  ho 
may  be  permitted  to  do  so,  but  may  bring  an  in- 
dependent action  to  enforce  his  claim  without 
being  subjected  to  the  plea  of  another  actioa 
pending  or  of  res  adjudicata. 

Department  2.  Appeal  from  Superior 
Court,  Kitsap  County;  Walter  M.  French* 
Judge. 

Action  by  James  Deaver  against  George 
Trahey.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Judgment  reversed,  and 
cause  remanded,  with  directions  to  enter 
Judgment  for  plaintiff. 


»For  other  csms  §••  sam*  topic  and  KBY-NUUBBa  is  all  Kaj-Numberad  DlgwU  sad  IndwM 


Digitized  by 


Lioogle 


Wash.) 


DEAVER  T.  TRAHEY 


69 


Garland  &  McLane,  of  Bremerton,  for  ap- 
pellant. Wm.  C.  Badlns,  of  Bremerton,  for 
respondent. 

PARKER,  J.  The  plaintiff,  Deaver,  seeks 
recovery  upon  a  promissory  note  executed 
and  delivered  to  him  by  the  defendant.  Tra- 
bey.  Trial  upon  the  merits  In  the  superior 
court  for  Kltsnp  county  sitting  without  a 
Jury  resulted  In  judgment  In  fnvor  of  the  de- 
fendant. The  Judgment  was  rendered  by  the 
trial  court  upon  the  theory  that  In  another 
action  pending  between  .the  same  parties 
there  was  being  litigated  the  question  of  the 
plaintiff's  right  to  recover  from  the  defend- 
ant upon  the  note  here  sued  upon.  Prom 
this  disposition  of  the  cause  the  plaintiff  has 
appealed  to  this  court. 

[1]  Itespondent  moves  to  dismiss  the  ap- 
peal. This  motion  seeuis  to  be  rested  wholly 
upon  the  ground  that  appellant  made  no  mo- 
tion for  new  trial.  The  contention  seems  to 
be  that,  since  there  were  no  findings  of  fact 
made  by  the  trial  court  nor  recitals  In  the 
Judgment  which  could  be  construed  as  find- 
ings of  fact,  a  motion  for  new  trial  was  nec- 
essary In  tlie  sense  that  exceptions  to  find- 
ings of  fact  are  necessary.  We  are  unable  to 
agree  with  this  contention.  There  being  no 
findings  of  fact,  appellant  was  not  called  up- 
on to  talie  any  exceptions  to  the  court's  con- 
dosloDs  as  to  what  the  facts  were,  nor  was 
appellant  re<iuired  to  take  exceptions  to  the 
court's  Judgment.  Section  382,  Rem.  Code, 
provides  that: 

"It  shall  not  be  necessary  or  proper  to  take 
or  enter  an  exception  to  any  ruling  or  decision 

•  •     •     wliicb  18  embodied  in  a  written  judg- 
ment,   order   or   journal    entry    in    the    cause. 

•  •     • " 

The  motion  to  dl&miss  Is  denied. 

The  controlling  facts  are  not  in  dispute. 
The  note  here  sued  upon  was  executed  on 
November  10,  1909.  It  is  for  the  principal 
sum  of  $200,  with  12  per  cent.  Interest  there- 
on, no  part  of  which  has  i)een  paid.  The  rec- 
ord in  the  pending  action,  wiilcli  is  liere  of- 
fered In  evidence,  discloses  the  following 
facts  in  so  far  as  we  need  notii.-e  them:  lu 
July,  1909,  apttellant  entered  into  a  contract 
with  respondent,  by  the  terms  of  which  he 
agreed  to  sell  and  respondent  agreed  to  pur- 
chase certain  real  property  in  Kitsap  county. 
Payment  therefor  was  to  be  made  in  Install- 
nents.  After  a  number  of  the  Installments 
had  been  paid  to  appellant,  be  conveyed  the 
property  under  such  circumstances  as  to  ren- 
der doubtful  his  ability  to  cause  good  title  to 
be  vested  in  respondent  In  pursuance  of  the 
contract  of  sale.  Respondent  then  commenced 
that  action,  seeking  specific  performance  of 
the  contract,  offering  payment  of  the  balance 
which  he  claimed  to  be  due  upon  the  con- 
tract, and  seeking  In  the  alternative,  in  the 
event  specific  performance  could  not  be  had 
because  of  appellant's  conveyance  of  the 
property,  that  appellant  be  required  to  ac- 
count for  the  payments  made  to  him  by  re- 


spondent upon  tbe  purchase  price,  and  that 
Judgment  be  rendered  accordingly.  Tbe  note 
here  sued  upon  Is  not  mentioned  in  any  of 
the  pleadings  or  evidence  Introduced  in  that 
action,  in  so  far  as  the  proof  in  this  record 
shows.  The  note  is  in  no  manner  drawn  in 
question  in  that  action,  unless  we  are  to 
hold  that  it  is  necessarily  involved  In 'the  ac- 
counting therein  prayed  for  by  respondent. 

[2]  The  defense  of  another  action  pending, 
here  made  In  respondent's  behalf,  is  rested 
upon  tbe  theory  that  appellant  was  bound  to 
set  up  this  note  as  a  set-off  or  counterclaim 
In  that  action  as  against  the  claim  of  re- 
spondent for  an  accounting  therein.  This,  it 
seems  to  us,  is  nothing  more  than  a  conten- 
tion in  respondent's  behalf  that  this  note 
must  be  set  up  as  a  defense  or  counterclaim 
against  whatever  damage  may  have  been  suf- 
fered by  respondent  from  a  breach  of  tbe 
contract  of  sale  of  tbe  property  by  appellant 

Now,  nothing  could  seem  plainer  from  tbe 
record  before  us  than  that  tbe  execution  of 
this  note  was  wholly  unconnected  with  tbe 
fsale  contract  and  the  alleged  damages  flow- 
ing from  its  breach  which  were  sought  to  be 
recovered  in  tbe  event  specific  performance 
could  not  be  bad.  In  other  words,  this  note 
constitutes  a  cause  of  action  In  favor  of  ap- 
pellant and  against  respondent  wholly  inde- 
pendent of  all  matters  drawn  in  question  In 
that  action.  It  being  clear  that  this  note  was 
not  In  fact  drawn  in  question  in  that  action, 
either  by  pleadings  or  evidence,  the  question 
here  is,  Was  it  necessarily  involved  therein 
in  tbe  sense  that  tbe  Judgment  to  be  render- 
ed in  that  action  would  become  res  Judicata 
of  appellant's  right  to  recover  In  this  action 
upon  the  note?  It  seems  settled  by  tbe  great 
weight  of  authority,  in  tbe  absence  of  stat- 
ute, that  a  defendant,  having  a  cause  of  ac- 
tion against  a  plaintiff  wholly  independent  of 
the  claim  and  relief  sought  by  tbe  plaintiff 
in  tbe  particular  action.  Is  not  bound  to  set 
up  such  Independent  cause  of  action  as  a  de- 
louse  in  the  action,  even  though  his  cause 
of  action  is  such  that  be  may  be  permitted  to 
do  so,  but  may  bring  an  independent  action 
to  enforce  his  claim  without  being  subjected 
to  the  plea  of  another  action  pending  or  of 
res  Judicata  as  a  defense  thereto.  In  15  R. 
C.  L.  972,  It  is  said: 

"The  distinction  between  defenses  which  ore 
lost  if  not  set  up  by  a  defendant  and  tbose 
which  need  not  be  invoked  by  bim  depends  on 
the  closeness  of  the  relationship,  between  the 
plaintiff's  cause  of  action  and  the  defense.  A 
fact  which  is  impliedly  or  emressly  involved  in 
a  judgment  is  considered  merged  therein  bo 
Uiat  it  cannot  be  again  litigated,  but  a  separate 
cause  of  action  will  not  necessarily  be  merged, 
and  therefore  need  not  be  pleaded  as  a  defense. 
While  a  judgment  is  decisive  of  the  points  rais- 
ed by  the  pleadings,  or  which  might  properly  be 
predicated  upon  tbem,  it  does  not  embrace  any 
matters  which  might  have  been  brought  into 
the  litigation,  or  causes  of  action  which  the 
plaintiffs  might  have  joined,  l>ut  which  in  fact 
are  not  joined  or  embraced  in  the  pleadings. 
It  is  generally  held  that  a  set-off  may  or  may 
not  be  pleaded,  at  the  election  of  the  defend- 
ant;  and  if  not  pleaded,  the  light  to  sue  upon 
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it  as  an  independent  cause  of  action,  or  to  rely 
apon  it  in  defense  to  another  action  by  the 
same  plaintiff,  is  not  affected  or  impaired  by  a 
judgment  against  the  defendant." 

These  observations  and  the  following  au- 
thorities seem  to  us  to  render  It  plain  that 
the  pendency  of  the  action,  which"  respondent 
here  claims  as  being  a  defense  against  appel- 
lant's right  to  recover  upon  thLs  note.  Is  un- 
availing to  respondent  In  this  action,  lloach 
V.  Prlvett,  90  Ala.  391,  7  South.  808,  2-1  Am. 
St  Rep.  81&;  Indiana  Farmers',  etc.,  Co.  v. 
Stratton,  4  Ind.  App.  566,  31  N.  E.  380; 
Trantweln  v.  Twin  City  Iron  Works,  55  Minn. 
264.  5«1  N.  W.  750 ;  Riley  v.  Hale,  158  Mass. 
240,  33  N.  E.  401:  34  Cyc.  758;  Brice  v. 
Starr,  93  Wash.  501,  161  Pac.  347. 

We  conclude  that  the  Judgment  of  the  trial 
court  must  be  reversed,  and  appellant  ^ward- 
ed  Judgment  against  respondent  for  the  full 
amount  of  the  principal  of  the  note,  together 
with  Interest  thereon  at  12  per  cent,  per  an- 
num from  November  10,  1909. 

The  cause  is  remanded  to  the  superior 
court,  with  directions  that  it  enter  Judgment 
accordingly. 

ELL.IS,  C.  J.,  and  HOLCOMB,  MOUNT, 
and  FULUERTON.  JJ.,  concur. 


(»7  Wash.  $83) 

In  re  ANDERSON  et  aL    (No.  14082.) 
(Supreme  Court  of  Washington.    Aug.  17, 1917.) 

1.  Contempt  ^=»24— Evidence— StrmciENCT. 

The  guardian  having  testified  upon  bis  final 
account  that  he  had  $1,250  which  he  could  pay 
over,  where  he  failed  pursuant  to  the  order  of 
the  court  to  pay  over  such  amount,  he  was 
guilty  of  contempt. 

2.  Contempt  «=»24— Pailubb  to  Pat  Monet 
—Excuse. 

The  guardian  having  testified  without  qual- 
ification upon  his  final  account  that  he  had 
$1,250  which  he  could  pay  over,  that  the  money 
had  been  raised  by  the  guardian's  brother  and 
withdrawn  subsequent  to  the  hearing  upon  the 
final  account  was  no  excuse  for  failure  to  turn 
over  the  money. 

3.  Contempt  «=>54(6)— AiriDAvrr  in  Support 

OF  .\PPI,ICATION, 

Where  the  record  shows  that  the  ward  filed 
an  affidavit  in  support  of  his  application  for  or- 
der to  (how  cause,  and  upon  the  hearing  on  the 
retui-n  thereto  the  guardian  was  directed  to  pay 
over  the  money  before  the  day  to  which  the 
proceeding  was  continued,  there  was  no  merit  in 
the  claim  that  the  facts  constituting  contempt 
were  not  made  to  appear  by  affidavit. 

4.  Contempt  «=34— Powers  of  Coubt. 

The  superior  court  had  power  to  make  an 
order  adjudging  the  guardian  in  contempt  and 
committing  him  to  the  county  jail  until  he  com- 
plied with  an  order  to  pay  over  funds  of  the 
ward. 

6.  Contempt  «=s>80— Violation  of  Coubt  Ob- 
deb— Proceedings. 
A  contempt  proceeding  for  failure  of  a 
guardian  to  pay  over  funds  of  his  ward  pursu- 
ant to  an  order  of  the  court  was  not  defective 
because  not  brought  in  the  name  of  the  state. 


Department  1.  Appeal  from  Superior 
Court,  King  County;    Everett  Smith,  Judge. 

-In  the  matter  of  the  guardianship  of  Hen- 
nlng  Martin  Anderson  and  another.  From 
an  order  of  the  superior  court  adjudging 
John  Kniberg,  guardian,  to  be  in  contempt 
for  failure  to  pay  over  certain  money,  he 
appeals.     Affirmed. 

See,  also,  167  Pac.  71. 

Walter  B.  Allen,  of  Seattle,  for  appellant. 
Saunders  &  Nelson,  of  Seattle,  for  respond- 
ent. 

MAIN,  J.  This  is  an  appeal  from  an 
order  of  the  superior  court  adjudging  John 
Kall>erg  to  be  In  contempt  thereof  for  Ills 
fiillure  to  pay  over  to  Albln  Elmer  Anderson, 
for  whom  Knlbe.-g  bad  been  guardian,  the 
sum    of    $1,250. 

The  facts  are  these:  On  September  27, 
1009.  Kalherg  was  appointed  guardian  for 
Hennlng  Martlu  Anderson  and  Albln  Elmer 
Anderson,  and  there  came  into  his  posses- 
sion, as  such  guardian,  the  sum  of  $2,289.50, 
belonging  to  the  minors  in  equal  proportion. 
This  appeal  Is  only  concerned  with  the  estate 
of  Albln  Elmer  Anderson,  who,  on  the  6th 
day  of  July,  1916,  became  of  age.  Soon  af- 
ter this  time  the  guardian  caused  a  report 
of  his  doings  as  such  to  be  prepared  and 
filed.  Subsequently,  objections  to  this  report 
were  presented,  and  the  cause  came  on  for 
hearing  on  the  7th  day  of  August,  1916.  ' 
This  trial  resulted  in  a  judgment  to  the 
effect  that  the  guardian  owed  his  ward  the 
sum  of  $1,390.85.  During  the  hearing  upon 
the  final  accotmt,  which  resulted  in  the 
judgment  Indicated,  the  following  occurred 
while  Kalberg  was  upon  the  witness  stand: 

"Q.  And  yon  are  ready  and  able  to  make  set- 
tlement now  with  the  younger  man  (Albin  Elmer 
Anderson)?  A.  Yes,  sir.  •  •  •  Q.  Now  on 
July  6,  1916,  when  Albin  Anderson  became  of 
age,  you  had  no  money  whatever  in  the  First 
State  Bank,  did  you?  A.  No,  sir.  Q.  Nor  in 
any  other  bank?  A.  Now  I  don't  know  what 
to  say  about  that.  I  might  have  had  money  in 
other  banks,  but  I  don't  know  why  that  should 
be  gone  into,  what  I  had  in  other  banks.  Now 
as  far  as  having  the  money,  if  that  is  what  yoo 
are  driving  at,  I  didn't  have  it.  Q.  You  didn't 
have  it  on  July  6,  1916?  A.  No,  I  didn't,  but  I 
raised  it  afterwards.  I  didn't —  Q.  By  the  way, 
it  is  now  said  that  you  have  $1,196.61  without 
any  interest  on  it.  Have  you  got  that  now?  A. 
I  have  got  more  than  that.    Q.  Where  is  it? 

"Mr.  Allen:  I  have  it  in  a  safe  deposit  in 
cold  cash. 

"Mr.  Saunders:  I  would  like  to  have  it  here. 

"The  Court :  If  he  says  that  he  has  it,  I  pre- 
sume that  will  be  sufficient  If  the  order  of  the 
court  is  made  on  this  and  he  does  pay  it — 

"Mr.  Allen:  Before  I  bad  him  file  that  report 
I  had  the  money  put  up  in  cash,  and  I  have  it 
now  in  the  safe-deposit  box,  and  it  was  there 
when  this  account  was  first  brought  up  for  hear- 
ing before  Judge  Dykeman.  I  had  it  at  that 
time  in  my  pocket  in  the  courthouse  and  it  is 
now  in  the  safe-deposit  box. 

"The  Court:  Very  well.  Q.  Where  did  you 
get  that  money  that  you  turned  over  to  your 
lawyer? 
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"Mr.  Allen:  I  object  to  that.  I  don't  think  It 
is  mnterifil. 

"The  Conrt:  I  don't  think  the  source  of  it  is 
material.  If  be  actually  has  the  money  coming 
to  the  younser  boy,  he  is  prepared.  I  don't 
tbiiik  it  ia  material  as  to  the  source  from  which 
he  gets  it  as  lonK  as  it  is  on  hand  for  that  pur- 
pose. *  *  *  Q.  When  the  younK  man  became 
of  age  on  the  6tb  of  this  month,  did  you  go  into 
your  attorney's  office  and  tell  him  to  prepare 
the  account  and  get  it  ready,  or  within  just 
about  that  time?  A.  Tes,  after  be  had  seen  me, 
of  course.  •  •  •  Q.  And  before  you  filed  this 
account  that  we  have  got  in  here  now  yon  went 
out  and  got  the  money  did  you  not,  $1,250?  A. 
Te^  sir.'^ 

After  the  judgment  entered  on  Aapist  24. 
1916.  In  which  It  was  found  that  the  guard- 
Ian  was  Indebted  to  the  ward  in  the  sum  ot 
$1,390.85.  neither  the  $1,250  which  the  guard- 
Ian  testified  upon  the  hearing  that  he  had, 
and  which  his  counsel  assured  the  court  was 
In  a  safe-deposit  box,  nor  any  other  sum, 
was  paid  to  the  ward.  On  the  24tb  day  of 
Aagast,  1916,  the  ward  applied  to  the  court 
for  an  order,  directed  to  the  guardian,  re- 
qniring  him  to  show  cause  why  he  should 
not  pay  over  to  the  ward  the  $1,250  men- 
tioned. This  application  was  supported  by 
an  affidavit.  On  the  same  day.  an  order  to 
sliow  canse  was  issued,  returnable  on  the 
29th  day  of  August,  1916.  The  hearing  upon 
the  show  cause  order  was  held  on  the  5th 
day  of  September.  1916.  and  Kalbera:  was  di- 
rected to  forthwith  "pay  over  to  said  Alhin 
Elmer  Anderson  the  said  sum  of  $1,250  on 
or  ttefore  the  15th  day  of  September,  1916, 
and  the  said  matter  of  contempt  to  be  con- 
tinued to  said  last  mentioned  date.  •  •  •" 
The  money  was  not  so  paid  over,  and.  on 
September  20,  1916,  an  order  was  entered, 
committing  Kalberg  to  the  county  jail  until 
snch  time  as  he  should  turn  over  to  the  ward 
the  $1,250.  It  Is  from  this  order  that  the 
appeal  is  prosecuted. 

[11  It  is  first  contended  that,  nnder  the 
findings  in  the  judgment  entered  upon  the 
final  aconnt,  the  guardian  is  not  subject  to 
be  committed  for  contempt,  but  this  con- 
tention is  not  well  founded.  Upon  the  hear- 
ing which  resulted  in  that  judgment,  the 
snardl^n  testified  that  he  had  $1.2!30  which 
be  could  pay  over,  and  his  counsel  assured 
the  court  that  it  was  in  the  safe-deposit 
box.  That  the  guardian  may  have  previous- 
ly commingled  the  ward's  funds  with  his 
own,  and  bad  subsequently  become  insol- 
vent, if  such  be  the  fact,  would  not  excuse 
the  failure  to  turn  over  the  $1,250  which 
it  was  claimed  upon  the  hearing  that  be 
then  bad. 

[21  It- is  next  claimed  that  the  guardian 
cannot  be  adjudged  guilty  of  contempt  If 
It  were  beyond  his  power  to  make  the  pay- 
ment at  the  time  ordered  so  to  do.  The  ex- 
cuse offered  for  failure  to  comply  with  the 
order  was  that  the  $1,250  had  been  raised 
by  the  guardian's  brother,  but  that  subse- 
qnent  to  the  hearing  upon  the  final  account 


the  brother  had  withdrawn  the  money  and 
refused  to  allow  it  to  be  paid  over.  The  fact 
that  the  brother  had  any  claim  to  the  money. 
or  had  anything  to  do  with  the  raising  of 
the  amount  thereof  was  not  called  to  the 
attention  of  the  court  upon  the  hearing. 
On  the  contrary,  the  court  was  given  to  un- 
derstand that  the  money  was  readily  avail- 
able, and  would  be  immediately  paid  over 
when  the  judgment  was  entered.  Had  not 
this  been  the  understanding  of  the  trial 
judge,  he  undoubtedly  would  have  directed 
the  money  to  be  brought  into  court  when 
the  ward's  counsel  suggested  that  this  be 
done.  The  excuse  offered  for  failure  to  turn 
over  the  money  was  not  sufficient. 

[31  It  is  next  claimed  that  the  failure  of 
the  guardian  to  pay  over  the  money  was  not 
brought  to  the  attention  of  the  court  by  affi- 
davit The  record  shows  that  the  ward  filed 
an  affidavit  in  support  of  his  application  for 
a  show  cause  order,  and  upon  the  hearing 
on  the  return  thereto  the  guardian  was  di- 
rected to  forthwith  pay  over  the  money 
before  a  certain  date,  and  the  canse  was 
continued  to  tliat  date.  Under  these  facts 
there  can  l>e  no  merit  in  the  daim  that  the 
facts  shown  to  tlie  court  constituting  the 
contempt  were  not  made  to  ai;v>ear  by  affl- 
davit. 

[41  There  seems  to  t>e  some  claim  that  the 
court  was  without  power  to  enter  the  order 
adjudging  the  guardian  to  be  in  contempt 
and  committing  him  to  the  county  jail  un- 
til the  order  should  be  complied  with.  This 
question  is  fully  discussed  in  State  ex  rel. 
Sargent  v.  Superior  Court,  71  Wash.  495, 
128  rac.  1077,  and  under  the  holding  in  that 
case  the  trial  court  had  the  power  to  malce 
the  order. 

[6]  The  final  contention  is  that  the  con- 
tempt proceeding  is  defective  because  It  is 
not  brought  in  the  name  of  the  state,  but 
this  contention  Is  without  merit,  as  will  be 
seen  by  an  examination  of  the  cases  of  Po- 
land V.  Poland,  63  Wash.  597,  116  Pac.  2, 
and  Wright  v.  Suydam,  79  Wash.  550,  140 
Pac.  578,  in  which  cases  the  question  is 
fully  considered,  and  determined  adversely 
to  the  contention  here   made. 

The  judgment  will  be  affirmed. 

ELLIS,  C.  J.,  and  OHADWICK,  MORRIS, 
and  WEBSTER,  JJ.,  concur. 


(97  Waah.  688) 
In  re  ANDERSON  et  aL    (No.  14114.) 
(Supreme  Court  of  Washington.    Aug.  17,  1917.) 

1.  Gdaboiar  ANn  Wabo  «=>Q9  — Tbanbao- 

TIONS  BETWEEN.  , 

Transactions  between  guardian  and  ward 
are  scrutinized  with  great  care,  and  that  the 
ward  has  arrived  at  majority  at  the  time  of  set- 
tlement will  not  relax  the  role. 

2.  Guaboiaw  ANn  Wabd  «=964— Convebsion 
—Loan  to  Guaroian. 

Where  the  guardian  had  converted  and  dis- 
sipated the  fund,  that  the  ward  after  be  became 
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of  age  promised  to  lenil  the  money  to  the  guard- 
ian would  not  constitute  a  loan  behind  which 
the  guai'dian  could  conceal  his  malfeasance. 

3.  IiiiriTATioN  or  Actions  <3=>  100(7)— Action 
BT  Ward — Fraud — Discovery. 

Under  statute  i)roviding  that  an  action  shall 
be  commencod  within  three  years  nftcr  the  fraud 
has  been  discovered  a  ward  will  not  be  held  to 
the  discovery  of  fraud  concealed  from  liim  by 
his  guardian  under  the  pretense  of  borrowing 
from  the  ward  money  already  expended  by  the 
guardian. 

4.  Guardian  and  Ward  ^eoLW- Compensa- 
tion OF  Guardian— Where  Guardian  Uses 
Fund. 

Where  no  account  of  the  estate  wag  ever 
kept,  but  the  money  placed  to  the  personal  cred- 
it of  the  guanlinn  and  used  by  him,  the  guard- 
ian was  not  entitled  to  compensation. 

5.  Guardian  and  Ward  ^=»54 — Monet  Used 
BY  Guardian — Liability  for  I.nterest. 

Where  no  account  of  the  estate  was  ever 
kept.  I)ut  the  money  placed  to  the  personal  cred- 
it of  the  guardian  and  used  by  him,  the  guardian 
was  liable  for  interest  at  the  legal  rate  from 
time  of  bis  appointment 

Department  1.  Appeal  from  Superior 
Court,  King  County;    ISverett  Smith,  Judge. 

In  the  mutter  of  the  gunrdianship  of  Ueu- 
nlng  Martin  Anderson  and  another,  minors. 
From  a  decree  of  the  court  upon  objection  to 
the  allowance  of  the  account  of  John  Kal- 
berg,  guardian,  he  appeals.    AtUrmed. 

See,  also,  1(57  Pae.  70. 

Walter  B.  Allen,  of  Seattle,  for  appellant. 
Saunders  &  Nelson,  of  Seattle,  for  respondent. 

MAIN,  J.  John  Kalberg  was  appointed 
guardian  of  the  estates  of  Mennlng  Martin 
Anderson  and  Albtn  Elmer  Anderson,  minors, 
on  September  27,  1909.  Ilennlng  Martin  An- 
derson became  of  age  on  May  22,  1911.  On 
February  2,  1912,  Kalberg  filed  an  account 
showing  $1,221.61  due  his  ward.  The  ward 
admitted  the  correctness  of  the  account.  It 
was  approved  by  the  court,  after  allowing 
an  attorney's  fee  of  $25,  for  the  sum  of 
$1,106.61.  The  amount  due  was  not  paid 
over.    The  younRer  ward  became  of  age  July 

6.  1016.  Kalberg  filed  another  account,  re- 
cltlnp  the  proc-eedlng.  Tliat  his  account  with 
Ilenning  Martin  Anderson  had  been  approv- 
ed. That  the  amount  due  Albln  Elmer  was 
$1,196.61,  less  attorney's  fees  to  be  allowed 
by  the  court  and  cost  of  a  surety's  bond; 
that  he  had  in  bis  previous  account  credited 
himself  with  $213  interest  on  the  whole  es- 
tate, but  had  not  since  the  filing  thereof 
credited  himself  with  interest  because  he  had 
received  no  interest,  and  that  he  had  been 
allowed  no  compensation.  He  prayed  that 
he  be  allowed  costs,  compensation  and  cer- 
tain *8um  advanced  to  Henning  Martin  An- 
derson aggregating  the  sum  of  $386.61,  and 
that  his  account  be  approved.  The  wards 
objected  to  the  allowance  of  the  account, 
claiming  that  the  gross  amount  due  the  joint 
estate  was  $2,289.50,  with  Interest  at  the  le- 
gal rate  from  September  27,  1009;   that  the 


estate  had  been  misappropriated  and  con- 
verted to  the  use  of  the  guardian,  and  pray- 
ing that  the  discharge  of  the  guardian  be 
withheld  until  the  full  payment  of  the 
amount  theretofore  found  to  be  due  Henning 
Martin  Anderson.  The  guardian  answered, 
denying  any  conversion  of  the  fund,  and  al- 
leging that  after  the  time  of  the  settlement  of 
his  account,  Henning  Martin  Anderson  had 
loaned  him  personally  the  amount  found  to 
be  due,  and  that  any  amount  that  might  be 
owing  was  owing  from  him  as  an  individual; 
that  three  years  had  elapsed  from  the  time  of 
the  settlement  of  the  account  and  the  loan- 
ing of  the  money,  and  that  the  claim  waa 
barred  under  the  statute  of  limitations. 

The  court  found  against  the  guardian  upon 
all  the  issues,  finding  that  Henning  Martin 
Anderson  was  entitled  to  recover  the  net  sum 
of  $1.02o..38,  and  that  Alliin  Elmer  Ander- 
son was  entitled  to  recover  the  net  sum  of 
$1,.390.S5.  No  compensiition  was  allowed,  and 
interest  was  charged  from  the  time  of  the 
apiiointment.     Kalberg  appeals. 

We  have  reviewed  the  record  and  find  that 
the  charge  of  misappropriation  and  conver- 
sion of  the  fund  is  sustained.  We  have  one 
question  of  mixed  law  and  fact  and  one  of 
law.  First.  Whether  Ilennlng  Martin  An- 
derson loaned  the  amount  found  to  be  due 
him  on  February  2,  1912,  to  his  guardian, 
and,  if  so,  whether  his  claim  la  barred  by 
the  statute  of  limitations. 

Kalberg  testifies  that  be  borrowed  the 
money.  Aside  from  Kalberg's  own  testimony, 
his  whole  case  depends  upon  the  testimony 
of  one  or  more  witnesses  who  testify  tliat 
the  boy  told  them  that  he  bad  loaned  bis 
money  to  Kalberg.  He  admits  that  he  so 
stated  to  these  witnesses.  We  can  admit  the 
truth  of  all  that  Kalberg  and  bis  witnesses 
testify  to,  and  still  find  there  was  no  loan. 

(1  ]  Transactions  between  guardian  and 
ward  are  scrutinized  with  great  care. 

"Knpwing  the  powerful  influence  which  a 
guardian  has  over  his  ward,  espeiiiilly  when  the 
whole  estate  of  the  ward  is  in  the  hands  and  con- 
trol of  the  guardian,  courts  of  equity  have  ever 
regarde<l  with  jealous  watchfulness  all  trans- 
actions between  guardian  and  ward,  snil  where 
such  position  of  influence  is  strengthened  by 
the  fact  of  intimate  relationship  existing  be- 
tween the  parties,  greater  reas<m  exists  fi>r  the 
strict  adherence  to  the  rule  above  announced. 
Whenever  a  transaction  between  guardian  and 
ward  which  is  prejiiilicial  to  the  interests  of  the 
latter  is  bronglit  under  the  scrutiny  of  a  court 
of  equity,  there  is  a  strong  presumption  that 
the  transaction  has  resulted  from  the  uudue  in- 
fluence which  the  guardian  is  presumed  to  have 
over  the  ward,  and  the  law  casts  the  burden  of 
proof  upon  the  guardian  to  establish  to-  the  sat- 
isfaction of  the  court  that  the  act  proceeded 
from  the  independent  and  uninfluenced  will  of 
the  ward."  Baum  v.  Hartmann.  226  III.  160, 
80  N.  E.  711,  117  Am.  St.  Rep.  240 :  Williams 
V.  Davison's  EsUte,  1.33  Mich.  344,  94  N.  W. 
1048;  Harrison  v.  Harrison,  21  N.  M.  372.  155 
Pac.  356,  L.  R.  A.  1916E.  854 ;  Daniel  v.  Tolon, 
(Okl.)  157  Pac.  756 ;  12  R.  C.  I*  61 ;  Schouler-a 
Domestic  Relations,  8  387. 
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This  rule  Is  applied  without  relaxation  In 
the  settlement  of  accounts.  Baum  v.  Hart- 
mnnn  su|)ra:  21  Cyc.  169F;  Schouler's  Do- 
mestic Relations,  §  388. 

And  even  the  fact  that  the  ward  has  at- 
tained bis  majority  at  the  time  of  settle- 
ment will  not  be  sutBdent  to  exempt  the 
guardian  from  Its  operation.  Baum  v.  Uart- 
mann,  supra. 

"The  rule  is  elementary  that,  even  nfter  the 
ward  attuins  majority  and  the  guardian's  ac- 
coants  have  been  settled,  while  the  disability  of 
infanr.v  Iiiis  been  rpmovtd,  that  arising  from  the 
trust  relation  is  but  slichtly  diminished,  and  con- 
tracts between  the  guardian  and  ward  are  srru- 
tiuized  with  the  utmost  care  and  caution,  and, 
if  the  Kuiinlian  deri\-es  a  benefit  or  the  ward 
suffers  a  loss  by  the  transaction,  it  will  not  be 
sustained  if  the  court  is  convinced  that  there  is 
lacking  the  element  of  the  utmost  fairness  and 
good  faith."  Williams  v.  Davison's  Estate, 
supra. 

[2, 3]  To  make  a  loan  there  must  be  a 
fund  presently  available  to  the  loaner.  To 
say  that  a  guardian  who  had  converted  and 
dlssipiited  a  fund  could,  conceal  his  mal- 
feastmce  under  the  cloak  of  a  loan,  although 
it  were  so  understood  in  terms,  would  be  a 
travesty  upon  Justice.  The  ward  made  no 
loan  because  there  was  nothing  to  loan.  The 
guardian  borrowed  nothing  because  there 
was  nothing  to  borrow.  His  account  stands 
as  an  unpaid  balance.  While  the  courts  have 
applied  the  statute  of  limitations  to  transac- 
tions between  guardian  and  ward,  they  have 
not  lost  sight  of  the  equities  of  the  case 
where  the  controlling  statute  provides  that 
an  acthm  shiiU  be  commenced  within  three 
years  after  the  fraud  is  discovered.  Wick- 
ham  V.  Sprague,  18  Wiish.  466,  51  Pac.  1055. 
Certainly  the  ward  should  not  be  held  to  the 
discovery  of  the  fraud  practiced  upon  him  at 
the  very  time  his  guardian  was  practicing 
an  active  deception  and  concealing  his  de- 
fulcutlou  under  the  pretense  of  borrowing  a 
nonexistent  fund. 

[4]  Second.  Compensation  is  usually  de- 
nied a  defaulting  guardian.  The  decree  is 
amply  Justilied  in  tills  case.  Huddlestou  v. 
Henderson,  181  111.  App.  176;  Woener  on 
Americun  Law  of  Guardlapship,  i  357. 

No  excusatory  facts  are  pleaded  or  proved 
to  relieve  the  malfeasance  of  the  guardian, 
and  it  follows  that  the  loss  to  his  ward  is  not 
to  t>e  enhanced  by  a  profit  which  ought  to  rest 
upon  the  legal  ground  of  a  service  measur- 
able in  fidelity  and  lo.valty  to  the  trust 

[S]  The  guardian  complains  because  the 
court  found  that  he  had  converted  the  share 
of  Albin  Elmer  Anderson  at  a  time  prior  to 
the  time  he  filed  an  account  showing  the 
amount  due  Henning  Martin  Anderson,  and 
was  then  and  is  now  unable  to  pay  the 
amount,  and  because  of  this  delinquency  has 
been  charged  interest.  The  testimony  shows 
that  no  account  of  the  estate  was  ever  kept ; 
that  the  money  was  placed  to  the  personal 
credit  of  the  guardian  and  used  by  him,  and 


by  at  least  two  firms  In  which  he  was  a  part- 
ner in  the  prosecution  of  personal  and  pri- 
vate enterprise.  Kalberg  failed  in  business, 
and  at  the  time  the  elder  ward  became  of 
age  was  utterly  without  means  of  his  own 
He  took  the  fund  expecting  to  profit  by  its 
use.  Surely  the  law  will  net  allow  compen- 
sation nor  permit  him  to  say  that  he  should 
not  pay  interest  because  he  failed  in  his  en- 
terprises and  for  that  reason  received  no 
profit.  To  do  so  would  make  the  ward  as- 
sume the  hazards  attending  private  enter- 
prises. It  would  be  to  say  generally  that  a 
debtor  is  excused  from  the  payihent  of  In- 
terest if  his  speculatlou  fails. 

"Should  the  guardian  employ  the  fund  in  pur- 
poses of  bis  own,  seeking  to  make  a  profit  for 
himself  (apart  from  any  question  of  fraud  that 
may  arise)  there  is  in  such  case  no  such  labor 
perCormed,  or  skill  exerted  in  behalf  of  the 
ward  as  needs  to  be  compensated."  Burke  v. 
Turner,  85  N.  C.  600. 

The  finding  of  the  court  rests  upon  the  tea* 
timony  of  the  guardian  himself,  and  this 
court  will  not  refine  the  law  to  the  point  of 
technicality  to  relieve  him  of  a  state  of  facts 
of  his  own  making. 

Judgment  affirmed. 

ELLIS,  G.  J.,  and  MORRIS,  WEBSTER, 
and  CHADWICE,  JJ.,  concur. 


(98  Wash.  87) 

PLCMBIER  et  aL  ▼.  NORTHERN  PAO.  KT. 
CO.    (No.  1404«.) 

(Supreme  Court  of  Washington.    Aug.  22, 1917.) 

1.  Infants  €=>58(1)  —  Repudiation  of  Con- 

TBACT. 

Where  a  minor,  who  had  sustained  personal 
injuries  from  a  railroad,  went  to  a  firm  of  attor- 
neys and  contracted  with  them  to  prosecute  his 
claim,  guardian  ad  litem  being  appointed,  the 
subsequent  acts  of  the  minor  in  applying  for  a 
general  guardian  and  making  an  independent 
settlement  with  the  road  sufficiently  indicated 
his  Intention  not  to  be  bound  by  bis  contract 
with  the  attorneys,  thus  repudiating  it,  since 
any  act  showing  uneqnivocably  a  renunciation 
of  a  contract  made  during  minority  is  sufficient 
to  avoid  it. 

2.  Infants  $=>50  —  Liabilitt  roB  Nbces- 

SARIES. 

An  infant's  contract  for  necessaries  is  not 
valid  and  binding  upon  him;  but  be  is  liable 
on  an  Implied  contract  to  pAj  the  reasonable 
value  of  the  necessaries. 

3.  Infants  iS=>58(1)— Disaffibiiancb  of  Con- 
tract— Effect. 

Au  infant  having  elected  to  disaffirm  his  con- 
tract employing,  attorneys,  it  became  void  ab 
initio,  and  they  acquired  no  rights  thereunderj 
or  under  the  infant's  purported  assignment  of 
half  of  the  claim. 

4.  Infants  <S=384  —  Guabdian  Ad  Litem  — 
aothobity  to  contkact  with  counsei.  as 
to  coupenbation. 

A  guardian  ad  litem  appointed  to  bring  suit 
for  an  infant  has  power  to  employ  and  select 
counsel,  but  has  no  authority  to  contract  with 
them  as  to  their  compensation,  the  amount  of 
which  is  a  question  to  be  submitted  to  the  court, 
and  to  be  determined  in  view  of  all  the  circum- 
stances. 
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Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  W.  H.  Plummer  and  others 
against  the  Northern  Pacific  Railway  Com- 
pany. From  a  Judgment  for  defendant,  plaln- 
tlffs  appeal.    Affirmed. 

Plummer  &  Lavln,  of  Spokane,  for  appel- 
lants. Cannon  ft  Ferris,  of  Spokane,  for  re- 
spondent 

CHADWICK,  J.  On  March  19,  1914,  Les- 
ter Walsh,  a  minor  14  years  of  age,  while 
working  In  one  of  respondent's  section  gangs 
under  his  father  as  section  foreman  was  in- 
jured in  his  right  eye  so  that  he  lost  the 
sight  thereof.  At  the  time  of  the  Injury  be 
was  living  with  his  parents  in  the  town  of 
Snohomish,  Wash.  On  March  10,  1916,  In 
company  with  his  mother,  be  went  to  Spo- 
kane to  attend  his  grandmother's  funeral. 
While  in  Spokane,  at  the  suggestion  of  an 
uncle  and  In  his  company,  the  minor  went  to 
appellant's  law  offices,  appellants  being  prac- 
ticing attorneys  In  Spokane,  and  talked  over 
with  them  the  matter  of  his  claim  for  dam- 
ages against  respondent  railway  company. 
He  placed  the  case  in  their  bands  and  signed 
a  contract  with  appellants,  agreeing  to  pay 
them  one-half  of  any  sums  that  might  be  re- 
covered from  respondent  by  suit  or  settle- 
ment, and  also  assigned  an  undivided  one- 
half  Interest  in  such  sums  to  appellants.  At 
the  Instance  of  appellants  and  with  the  con- 
sent of  the  minor,  one  John  U.  Pelletier  was 
appointed  guardian  ad  litem  of  the  minor  for 
the  purpose  of  Instituting  suit  against  re- 
spondent on  the  minor's  claim  for  damages 
on  account  of  his  Injury.  Pelletier,  as  such 
guardian  ad  litem,  executed  the  same  con- 
tract with  appellants  as  that  previously  sign- 
ed by  the  minor.  Neither  the  contract  sign- 
ed by  the  minor  nor  the  one  signed  by  the 
guardian  ad  litem  was  submitted  to  the  court 
for  its  approval.  Immediately  thereafter  ap- 
pellants brought  suit  against  respondeat  on 
the  minor's  claim  in  tbe  superior  court  of 
Spokane  county.  A  few  weeks  later  the  mi- 
nor returned  to  his  parents'  home  in  Sno- 
homish. Through  the  efforts  of  his  father 
and  tbe  respondent's  claim  agent,  a  settle- 
ment was  effected.  The  minor's  father  was 
appointed  general  guardian  by  the  superior 
court  of  Snohomish  county  and  was  author- 
ized to  make  a  settlement  with  respondent, 
the  court  being  advised  of  tbe  pendency  of 
tbe  action  in  Spokane  county.  By  the  settle- 
ment $1,700  was  paid  over  to  the  general 
guardian.  $100  of  which  was  paid  to  tbe  at- 
torney who  represented  the  minor  and  bis 
guardian  in  tbe  settlement  and  $100  was  sent 
to  appellants  in  payment  of  their  services. 
This  amount  they  refused  to  accept,  and 
thereafter  Instituted  suit  against  respondent 
for  $1,700.  P^m  a  Judgment  In  respondent's 
favor  they  have  appealed  to  this  court. 

Appellant  contends  that  the  contract  with 
the  minor  for  the  prosecution  of  tbe  damage 


case  was  valid,  and  that  Its  validity  could 
only  be  questioned  by  the  minor,  and  was 
not  available  to  the  respondent,  who  is  not  a 
party  to  it;  that  such  agreement  acted  as 
an  assignment  of  a  part  of  the  claim,  and  an 
interest  in  the  amount  to  be  paid  him,  and 
which  was  paid  him;  that  the  contract  be- 
tween tbe  guardian  ad  litem  and  tbe  appel- 
lants was  valid,  and  that  the  damage  case 
was  in  the  exclusive  control  of  the  guardian 
ad  litem  until  he  was  removed;  that  as 
soon  as  the  unliquidated  claim  for  damages 
of  tbe  minor  against  tbe  respondent  became 
reduced  to  ao  account  stated,  prior  to  the  ap- 
pointment of  the  general  guardian,  plaintiffs' 
claim  of  lien  and  assignment  instantly  at- 
tached to  that  fund,  and  created  an  obliga- 
tion on  the  part  of  the  railroad  company  to 
pay  to  appellants  the  amount  due  under  the 
assignment  by  the  minor  of  which  It  had  no- 
tice; that  the  respondent's  agreement  to  pa.v 
the  minor  and  to  assume  tbe  burden  of  set- 
tling with  appellants  obligated  respondent 
to  pay  to  appellants  a  sum  equal  to  the  sum 
paid  the  minor. 

[1]  There  is  no  question  but  that  a  minor 
may  repudiate  his  contracts  before  majority, 
in  this  case  we  think  that  the  acts  of  the  mi- 
nor in  applying  for  the  appointment  of  a 
genefal  guardian  and  making  an  independ- 
ent settlement  with  respondent  sufficiently 
Indicate  bis  Intention  not  to  be  bound  by  tbe 
contract  previously  made  with  appellants. 

"An  infant  may  avoid  hig  act  or  contract  by 
different  means  according  to  tbe  nature  of  tbi 
act  and  the  circumstances  of  the  case,  but  it 
may  be  laid  down  as  a  general  rule  that  any 
act  showing  unequivocabty  a  renunciation  of,  or 
a  disposition  not  to  abide  by,  the  contract  made 
during  minority  is  sufficient  to  avoid  it."  2  Cyc. 
page  612. 

[2]  Appellants  contend  that  the  employ- 
ment of  attorneys  in  this  case  comes  under 
the  head  of  "necessaries."  There  is  consid- 
erable authority  to  that  effect.  However, 
even  If  we  regard  the  legal  services  of  ap- 
pellants as  necessaries,  it  does  not  follow 
that  the  contract  made  with  them  is  binding. 
Tlie  correct  rule  Is  stated  In  Ruling  Case 
Law,  vol.  14,  p.  255: 

"It  is,  however,  iflaccnrate,  strictly  speaking, 
to  say  that  the  infant's  contract,  if  for  neces- 
saries. Is  valid  and  binding  upon  him.  The  more 
accurate  statement  is  that  he  is  liable  to  pay 
the  reasonable  value  of  such  necessaries  as  he 
has  purchased  or  received ;  or,  as  it  is  some- 
times expressed,  be  is  liable  on  an  implied  con- 
tract, but  not  on  the  express  contract  which  he 
has  made." 

[3J  The  infant  having  elected  to  disaffirm 
the  contract,  it  became  void  ab  Initio,  and  ap- 
pellants acquired  no  rights  thereunder  or  the 
purported  assignment  contained  therein.  It 
Is  possible  that  appellants  would  be  entitled 
to  recover  a  reasonable  compensation  from 
tlie  Infant  for  their  services,  but  that  ques- 
tion is  not  before  us. 

There  are  cases  where  the  contract  of  u 
guardian  ad  litem  to  pay  the  attorneys  50 
per  cent,  of  the  amount  recovered  has  been 
carried  Into  effect.    But  this  has  not  been 
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done  on  the  theory  that  the  ^ardlan  ad  litem 
had  authority  to  make  such  a  contract,  but 
on  the  theory  that  the  compensation  therein 
provided  was  reasonable.  Ryan  v.  Philadel- 
phia &  Co.  (C.  C.)  189  Fed.  253;  Hanlon  ▼. 
UTieeler  (Te.T.  Civ.  App.)  45  S.  W.  821 ;  Elk 
Valley  C!oal  Mining  Co.  v.  Willis.  149  Ky. 
449.  149  S.  W.  894. 

The  weight  of  authority  is  to  the  effect 
that  a  guardian  ad  litem  has  no  power  to  en- 
ter into  such  a  contract  as  the  one  in  this 
case.  Cole  t.  Superior  Court,  63  Cal.  86, 
49  Am.  Rep.  78;  llouck  v.  Brldwell,  28  Mo. 
App.  644 ;  In  re  Hart,  131  App.  Div.  601, 116 
N.  Y.  Supp.  193. 

'^t  is  evidently  a  necessary  incident  to  the 
duty  of  conducting  a  suit  or  maintaining  a 
defense  for  an  infant  that  the  next  friend  or 
cuardian  ad  litem  should  have  the  power  of  se- 
lecting and  employing  counsel.  But  he  has  no 
power  to  bind  the  infant  or  his  estate  by  a  con- 
tract as  to  the  compensation  to  be  paid."  Rul- 
ing Case  Law,  Vol.  14,  page  290. 

14]  The  proper  rule  In  cases  like  the  pres- 
ent is  that  a  guardian  ad  litem  appointed  to 
bring  suit  for  an  infant  has  power  to  em- 
ploy and  select  counsel,  but  has  no  authority 
to  contract  with  them  in  regard  to  their 
compensation;  that  the  amount  of  compen- 
sation to  be  paid  the  attorneys  is  a  question 
to  be  submitted  to  the  court  and  determined 
by  it  In  view  of  all  the  circumstances  at- 
tending the  particular  case. 

The  case' of  Schultheis  v.  Nash,  27  Wash. 
250.  67  Pac.  707,  is  cited  by  appellant  Tliat 
case  involved  the  authority  of  a  general 
gnardian,  and  can  have  no  application  to  the 
case  at  bar. 

Appellant  contends  that  in  the  settlement 
with  the  minor  the  respondent  agreed  to  as- 
sume the  burden  of  settling  with  appellants. 
We  And  no  evidence  in  the  record  to  sustain 
this  contention. 

From  the  view  we  have  taken  of  the  con- 
tract made  by  the  minor  and  the  guardian  ad 
litem,  it  is  unnecessary  to  consider  the  re- 
maining contentions  advanced  by  appellants. 
The  only  possible  way  In  which  appellants' 
claim  could  be  sustained  would  be  under 
their  contract,  with  the  minor.  That  con- 
tract having  been  rendered  a  nullity  by  the 
acts  of  the  minor,  and  the  action  of  the 
guardian  ad  litem  being  regarded  as  abso- 
lutely void,  there  Is  nothing  left  on  which  to 
base  appellants'  claim. 

The  Judgment  is  affirmed. 

BLDIS.  C.  J.,  and  FCU^BRTON,  MAIN, 
and  MORRIS,  J.,  concur. 

(»8  Wash.  88) 

GARKOW  et  al.  v.  FRASER  et  nx. 

(No.  13050.) 

(Supreme  Court  of  Wasbington.    Aug.  24,  1017.) 

COBPORATioNs  $=»225— Assignee  or  Stock — 

IjABrLlTY  TO  CbEDITORS. 

Where   one   stockholder   sells   his   share  of 
><tock   to  another  stockholder  under  an   agree- 


ment by  which  the  stock  is  to  be  paid  for  out 
of  the  assets  of  the  corporation,  the  seller  is 
liable  in  an  action  for  the  beneKt  of  the  credi- 
tors of  the  corporation  to  the  extent  of  the 
value  of  the  assets  which  he  has  received. 

Department  1.  Appeal  from  Superior 
Court,  Takima  County;  Thomas  E:  tirady. 
Judge. 

Action  by  G.  S.  Garrow,  assignee,  and  oth- 
ers against  James  H.  Eraser  and  wife.  Judg- 
ment for  plaintiffs,  and  defendants  appeah 
Affirmed. 

Parker  &  Holden,  of  North  Takima,  for 
appellants.  McAulay  8e  Meigs,  of  North  Tak- 
ima, for  respondepts. 

MAIN,  J.  This  action  was  brought  by  the 
assignee  of  an  insolvent  corporation,  and  two 
creditors  thereof  joined  In  the  action  for 
the  benefit  of  all  the  creditors  of  the  corpo- 
ration. The  defendants  are  James  H.  Eraser 
and  wife.  The  purpose  of  the  action  was  to 
recover  the  value  of  the  assets  of  the  cor- 
poration which  Fraser  had  received  in  pay- 
ment of  shares  of  stock  which  he  had  sold 
to  another  stockholder.  To  the  amended 
complaint  a  demurrer  was  interposed  and 
overruled.  The  defendants  refused  to  plead 
further,  and  elected  to  stand  upon  the  de- 
murrer. Thereafter  a  judgment  was  entered 
against  the  defendants  In  the  sum  of  $850, 
and  from  this  judgment  they  appeal. 

The  facts  stated  In  the  complaint  which 
present  the  controlling  question  in  the  case 
may  be  briefly  stated  .  as  follows:  On  the 
29th  day  of  January,  1913,  the  Rounds-Era- 
ser Trading  (Company  was  incorporated  un- 
der the  laws  of  the  state  of  Washington, 
with  its  principal  place  of  business  at  North 
Takima.  The  capital  stock  of  the  corpora- 
tion was  $5,000,  divided  into  100  shares  of 
$50  each.  J.  A.  Bounds  and  Jamee  H.  Fraser 
each  became  the  owner  of  60  shares  of  the 
capital  stock.  A  certificate  was  Issued  to 
Eraser'  for  49%  shares,  and  a  certificate  was 
Issued  to  Rounds  for  49%  shares,  and  a  third 
certificate  was  issued  to  one  J.  E.  Shannon, 
who  held  the  same  in  trust  for  the  benefit  of 
Rounds  and  Eraser.  The  corporation  engag- 
ed In  the  retail  grocery  business  at  North 
Yakima.  On  the  20th  day  of  October,  1914, 
Rounds  and  Fraser  entered  Into  a  contract 
whereby  Rounds  porchased  from  Fraser  all 
the '  stock  which  the  latter  owned  in  the 
corporation.  This  transaction  resulted  in 
Rounds  becoming  the  owner  of  all  the  cap- 
ital stock.  The  shares  of  stock  sold  by  Era- 
ser to  Rounds  were  to  be  paid  for  in  groceries 
delivered  to  Fraser  from  the  stock  of  the 
Rounds-Eraser  Trading  Company  at  the  rate 
of  $50  per  month,  at  the  regular  price  for 
groceries,  until  the  purchase  price  should  be 
fully  paid.  In  pursuance  of  this  agreement, 
there  was  delivered  to  Eraser  groceries  of 
the  reasonable  value  of  $850.  On  March  16, 
1016,  the  Rounds-Eraser  Trading  Company, 
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beiDg  then  tnsolyent,  made  an  assignment  In 
writing  to  the  respondent,  G.  S.  Garrow,  for 
the  beneflt  of  Us  creditors.  This  action,  as 
already  stated,  was  brought  for  the  purpose 
of  recovering  the  value  of  the  groceries 
which  Fraser  had  received  In  payment  of  the 
shares  of  stock  which  he  had  sold  and  trans- 
ferred to  Rounds. 

The  controlling  question  Is  whether,  when 
one  stockholder  In  a  corporation  sells  his 
shares  of  stock  to  another  stockholder  and 
receives  his  pay,  not  from  the  stockholder  to 
whom  the  shares  were  sold,  but  from  the 
assets  of  the  corporation,  be  Is  liable  In  an 
action  brought  for  the  beneflt  of  the  credi- 
tors of  the  corporation  to  the  extent  of  the 
value  of  the  assets  received.  That  there  is 
liability  in  such  a  case  there  can  be  little  or 
no  doubt.  In  Mitchell  v.  Jordan,  36  Wash. 
615,  79  Pac.  3U,  the  defendant  held  stock  in 
a  corporation  as  security  for  an  advance- 
ment which  he  had  made  to  two  other  stock- 
holders, and  had  received  a  portion  of  the 
assets  of  the  corporation  in  payment  of  this 
obligation.  An  action  was  brought  against 
him  for  the  beneflt  of  the  creditors  of  the 
corporation.     It  was  there  said: 

"Ho  [defendant]  was  not,  himsplf,  a  creditor 
of  the  corporation.  He  was  a  creditor,  perhaps, 
of  Stevens  and  Plllsbury,  but  that  fact  would 
not  authorize  him  to  take  the  property  of  the 
corporation  in  payment  of  their  debt  to  him." 

The  holding  in  that  case  is  but  In  accord 
with  the  general  rule,  stated  in  4  Thompson 
on  Corporations  (2d  Ed.)  at  section  4926  as 
follows: 

"Aside  from  any  Uability  imposed  by  statute, 
or  created  by  contract  cither  by  way  of  unpaid 
subscriptions  or  unpaid  purciiase  price  for  stock, 
it  is  well  settled,  both  on  principle  and  prece- 
dent, that  stockholders  are  liable  to  creditors  to 
the  extent  of  the  property  of  the  corporation 
received  by  them  on  distribution,  where  no  pro- 
vision has  been  made  for  the  payment  of  debts. 
The  liability  rests  on  the  theory  that  it  is  a 
fraud  upon  the  corporate  creditors  to  distribute 
the  corporate  property  to  the  stockholders  with- 
out providing  for  thi  payment  of  the  debts  of 
the  corporation.    •    •    • » 

Both  reason  and  authority  support  the 
proposition  that  where  one  stockholder  sells 
his  shares  of  stock  to  another  stockholder 
under  an  agreement  by  which  the  stock  is 
to  be  paid  for  out  of  the  assets  of  the  corpo- 
ration, the  seller  is  liable  in  an  action 
brought  for  the  beneflt  of  the  creditors  of 
the  corporation  to  the  extent  of  the  value  of 
the  assets  which  he  has  received.  The  situ- 
ation, from  a  legal  standpoint,  is  no  different 
than  it  would  have  been  had  Fra.ser  sold  bis 
stock  to  Rounds  and  received  $850  in  cash 
out  of  the  treasury  of  the  corporation.  The 
corporation  had  no  right  to  pay  Rounds' 
debt.  Fraser,  by  contracting  for  and  receiv- 
ing payment  for  such  debt  out  of  the  assets 
of  the  corporation,  must  respond  in  a  suit 
brought  for  the  benefit  of  creditors  to  the 


extent  of  the  value  of  the  assets  so  received. 
The  Judgment  will  be  affirmed. 

ELLIS,  C.  J.,  and  MORRIS,  CHADWICK, 
and  PARKEIR.  JJ.,  concur. 


(98  Wash.  72) 
RIEGER  V.   ABRAMS.     (No.  14147.) 
(Supreme  Court  of  Washington.    Aug.  22,  1917.) 

1.  JUDOMENT  «=»r»S0(2)  —  RbS   ADJUOICATA  — 
COSTBACT  AND  TORT. 

If  a  ifiven  state  of  facts  entitles  one  to  re- 
cover in  tort  and  upon  contract,  a  recovery  can- 
not be  bad  twice  simply  because  the  facts  would 
support  a  recovery  upon  both. 

2.  JcDOMENT   ®=>.")88— Res  Adjudicata— Sb- 

DUCTION— HrEACII  OF  MAKRIAGE  PROMISE. 

Where  the  umpiided  complaint  in  the  former 
action  for  seduction  and  the  amended  complaint 
in  this  action  for  breach  of  promise  of  marriage 
both  pleaded  with  equal  precision  and  promi- 
nence the  SJime  promise  of  marriage  and  its  ac- 
ceptance, the  same  seduction  induced  by  the 
promise  of  marriage  the  same  continued  course 
of  illicit  relations  induced  by  the  promise  of 
marriaj;c,  and  the  same  breach  of  toe  promise 
of  marriuce,  they  must  be  considered  as  resting 
upon  the  same  wrone,  and  the  judgment  in  the 
first  action  is  res  adjudicata. 

3.  Pleading  «=»8(20)  —  Conclusions  —  Dam- 

AOE. 

The  allegations  of  plaintiff  in  the  former  ac- 
tion that  she  was  damaged  because  of  the  se- 
duction and  in  this  one  that  she  was  damaged 
because  of  the  broach  of  promise  must  be  re- 
garded as  conclusions. 

4.  Judgment    <3=»<Jc>6(2)— Res    AbJUDicATA— 
Matters  Considered. 

In  determiniiif;  whether  the  former  action  is 
a  bar,  this  court  will  not  look  beyond  the  final 
pleadings  and  the  plain  simple  judgment  for 
damages  to  determine  what  was  litigated. 

Department  2.  Appeal  from  Superior 
Court,  King  County;    John  S.  Jurey,  Judge. 

Action  by  Mattle  Rieger  against  Robert 
Abrams.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Aflirmed. 

F.  W.  Crary  and  Carl  Bi  Croson,  both  of 
Seattle,  for  appellant  Hughes,  McMicken, 
Do  veil  &  Ramsey,  of  Seattle,  for  respuudent. 

PARKER,  J.  The  plaintiff,  Mattte  Rieger, 
seeks  recovery  of  damages  from  the  defend- 
ant, Robert  Abrams,  for  breach  of  promise  of 
marriage  which  she  alleges  was  made  by  him 
and  accepted  by  her.  Judgment  was  ren- 
dered by  the  superior  court  for  King  coimty 
In  his  favor,  denying  the  relief  prayed  for 
by  her,  upon  the  facts  admitted  in  the  plead- 
ings. The  judgment  was  rendered  upon  mo- 
tion made  in  that  l>ehalf,  and  rested  upon 
the  theory  that  the  facts  so  admitted  showed 
that,  in  another  action  prosecuted  by  her  in 
that  court,  a  Judgment  was  rendered  which 
l)ecame  a  final  adjudication  of  her  rights  In 
the  premises.  From  this  disposition  of  the 
cause  the  plaintiff  has  appealed  to  this  court. 

The  record  before  us  contains  so  many 
pleadings,  amendments,  motions,  and  inter- 
locutory orders,  both  in  this  action  and  in 
the  former  one  (those  In  the  former  being 
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brought  Into  this  one  by  allegations  In  the 
pleadings  herein),  that  we  have  found  It  nec- 
essary to  exercise  caution  to  the  end  that 
the  real  question  here  for  determination  be 
not  clouded  by  irrelevant  facta.  L«t  us  first 
notice  the  real  issues  ultimately  presented 
by  the  final  pleadings  In  each  of  these  actions 
for  determination  upon  the  merits,  leaving 
out  of  mind  all  preceding  pleadings,  motions, 
and  orders.  We  think  it  will  appear  as  we 
proceed  that  the  latter  are  of  no  moment 
here. 

Appellant  In  her  final  amended  complaint 
In  this  action,  after  alleging  that  at  all  times 
In  question  both  she  and  respondent  were 
over  21  years  old  and  unmarried,  alleges: 

"That  on  or  about  the  1st  day  of  Angust. 
1915.  at  said  city  of  Seattle,  defcndnnt  proposed 
nmrriRKe  to  plaintiff,  and  upon  his  urgent  so- 
licitationd,  representations  to  plaintiff,  and  his 
request  the  plaintiff  thereafter,  to  wit,  on  or 
about  the  15th  day  of  August.  1915,  in  goofl 
faith,  accepted  said  proposal,  and  she  and  said 
defendant  thereupon  mutually  and  verbnlly 
agreed,  in  eonsidferatlon  of  love  and  affection, 
and  of  reasons  aforesaid,  to  intermarry  each 
wiUi  the  other,  within  a  reasonable  time  there- 
after, which  defendant  then  and  there  represent- 
ed to  plaintiff  would  be  as  soon  as  be  could  ar- 
range his  business  affairs  therefor,  not  longer 
than  three  or  four  weeks  from  said  last  men- 
tioned date.  •  •  *  That  on  or  about  the  1st 
day  of  September,  1015.  at  the  city  tjf  Seattle, 
the  defendant,  by  reason  of  the  relation  and 
confidence  which  plaintiff  had  learned  to  repose 
in  him  as  aforesaid,  and  by  reason  of  the  af- 
fection which  she  had  grown  to  feel  for  him,  and 
of  their  constant  association  topiether,  and  by 
reason  of  defendant's  promise  and  their  engage- 
ment to  marry,  did  then  and  there  by  many  en- 
dearments and  solicitations,  and  under  promise 
of  marriage,  and  by  subtly  inducing  plaintiff  to 
drink  intoxicating  liquors,  to  wit,  beer  and  wine 
to  the  extent  of  stupefying  and  intoxicating  her, 
and  against  plaintiff's  consent  and  insistent  re- 
monstrance, wickedly  seduce,  debauch,  and  car- 
nally know  her.  and  thereafter,  by  repeated 
promises  of  early  marriage,  induced  plaintiff  to 
continue  said  sexual  intercourse  with  said  de- 
fendant, whereby  she  became  sick  and  pregnant 
with  child.  *  •  •  That  at  all  times  prior  to 
said  last-mentioned  date,  plaintiff  bad  been  a 
chaste  and  virtuous  woman,  happy  in  her  self- 
esteem  and  the  confidence  and  esteem  of  her  said 
child  and  friends,  and  theretofore  having  aj  all 
times  borne  an  unquestioned  reputation  for 
chastity  and  virtue.  •  •  •  That  said  defend- 
ant has  disregarded,  and  still  disregards,  his 
■aid  promise  of  marriage  with  said  plaintiff,  and 
did  as  aforesaid  falsely  contrive  to  and  subtly 
deceive  said  plaintiff  as  aforesaid,  and  has  not 
taken  her  to  be  his  wife,  although  reasonable 
time  for  the  purpose  has  long  since  elapsed, 
and  though  frequently  requested  by  said  plain- 

tUF,  said  defendant,  on  or  about  the  day 

of  January,  A.  D.  1016,  positively  refused  to 
make  bis  said  promises  good,  he  has  hitherto 
refnsed,  and  still  refuses,  to  marry  the  plaintiff. 
•  •  *  That  by  reason  of  said  defendant's  fail- 
ure to  keep  and  perform  his  promise  and  agree- 
ment to  marry  this  plaintiff,  she  has  lost  all  the 
advantage  and  social  position  which  said  mar- 
riage afforded  her,  and  caused  her  to  suffer  great 
pain,  humiliation,  mental  anguish,  and  mortifi- 
cation, all  to  her  great  damage  in  the  sum  of 
$80,000." 

Bespondent  in  his  final  second  amended 
answer  to  appellant's  amended  complaint, 
after  denying  the  allegations  thereof  above 
qnoted,  allies  as  a  second  affirmatlTe  de- 


fense facts  showing  the  commencement  ttai 
prosecution  to  final  Judgment  In  the  superior 
court  for  King  county  of  an  action  by  appel- 
lant against  him  as  follows:  In  appellant's 
final  third  amended  complaint  In  that  action, 
a  copy  of  which  is  made  part  of  respondent's 
affirmative  defense  In  this  action,  she  al- 
leged: 

"That  on  or  about  the  Ist  day  of  September 
A.  D.  1915.  at  the  instance  and  request  of  de- 
fendant, plaintiff  and  defendant  mutually  agreed 
and  were  engaged  to  be  married,  and  each  of 
them  was  qualified  to  enter  into  the  marrioge 
relation  with  the  other;  that  while  so  engaged, 
on  or  about  the  said  1st  day  of  September, 
1015,  said  defendant  by  means  of  blandishments 
and  protestation  of  love  and  affection  for  her, 
and  her  confidence  and  belief  in  defendant's 
fidelity  therein,  and  particularly  by  promising 
her  that  he  would  within  a  few  weeks  marry 
her,  and  by  subtly  and  wickedly  inducing  ploin- 
tiff  to  drink  intoxicating  liquors,  to  wit,  beer 
and  wine  to  the  extent  of  her  becoming  stupefied 
and  intoxicated,  did  thereby  seduce  and  debauch 
this  plaintiff,  and  thereby  induced  her  to  have 
sexunl  intercourse  with  him,  the  said  defendant, 
she,  at  the  time  of  said  sexual  intercourse  hav- 
ing at  all  times  theretofore  been  of  chaste  char- 
acter. •  •  •  That  thereafter  said  defendant 
continued  to  maintain  illicit  sexual  relation  with 
said  plaintiff  by  constantly  repeating  his  prom- 
ise of  marriage  and  urging  upon  her  that  it 
would  be  but  a  short  time  before  they  would  be 
married,  and  that  no  harm  be  done  her,  and 
that  it  was  bis  purpose  to  make  her  his  wife 
and  shower  upon  her  his  affections,  all  of  which 
promises  were  untrue  and  fraudulently  made 
for  the  purpose  of  deceiving,  8e<U]cing,  and  in- 
juring her  health,  character,  and  reputation,  as 
aforesaid,  and  defendant  has  at  all  times  since 
refused  to  marry  said  plaintiff.  •  •  •  That 
by  reason  of  said  seduction  and  illicit  sexual 
relation,  plaintiff  became  sick  and  pregnant  with 
child  and  will  remain  sick  for  a  long  time  to 
come;  that  by  reason  of  said  seduction  and  re- 
sulting pregnancy,  this  plaintiff  was  disgraced, 
humiliated,  and  made  sick  and  depresacfl  and  de- 
spondent and  subject  to  social  ostracism,  and 
has  suffered  loss  in  her  character  and  reputa- 
tion and  the  esteem  and  confidence  of  her  said 
daughter,  and  her  chances  of  future  marriage, 
all  of  which  was  and  is  to  her  injury  and  dam- 
age in  the  sum  of  $40,000." 

Respondent  answered  in  that  action,  deny- 
ing the  allegations  of  appellant's  final  third 
amended  complaint  therein,  a  copy  of  which 
answer  is  made  part  of  his  affirmative  de- 
fense In  this  action.  Upon  the  Issues  so  made 
in  that  action  trial  was  had  In  the  superior 
court  for  King  county  sitting  with  a  Jury, 
resulting  in  verdict  and  Judgment  ther^ 
awarding  appellant  $500  damages.  Shortly 
thereafter  respondent  paid  that  Judgment,  in- 
cluding all  costs  taxed  therein  agalast  him, 
and  satisfaction  thereof  was  duly  entered  of 
record. 

In  her  amended  reply  to  this  affirmative 
defense  set  up  by  respondent  in  this  action, 
appellant  admits,  as  alleged  by  respondent, 
the  filing  of  her  second  amended  complaint 
and  the  filing  of  appellant's  answer  thereto 
as  constituting  the  final  pleadings  In  that  ac- 
tion, the  rendering  of  the  final  Judgment 
therein  awarding  her  $500  damages,  and  the 
payment  of  that  Judgment  by  respondent. 
Appellant  also  in  her  reply  makes  some  al- 
legations as  to  certain  pleadings,   motions, 
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and  orders  filed  and  made  In  that  ajctlon,  bat 
all  of  which  preceded  the  filing  of  her  third 
amended  complaint  therein,  and  respondent's 
answer  thereto,  which  became  the  final  plead- 
ings therein. 

[1]  The  argument  of  counsel  for  appellant 
proceeds  upon  the  theory  that  the  former  ac- 
tion was  one  to  recover  damages  for  seduc- 
tion only,  while  this  action  Is  one  to  recover 
damages  for  breach  of  promise  of  marriage 
only,  and  that  they  are  therefore  necessarily 
two  separate  causes  of  action,  the  former 
resting  in  tort  and  this  one  resting  in  con- 
tract. We  may  .concede  that  the  injury  flow- 
ing from  seduction  alone  is  the  result  of  a 
tort,  and  that  the  right  of  recovery  for  such 
injury  is  independent  of  any  contractual  ob- 
ligation. We  may  also  concede  that  the  in- 
jury flowing  from  a  breach  of  promise  of 
marriage  results  from  the  violation  of  a 
contractual  obligation,  and  that  the  right 
of  recovery  thereon  rests  in  contract.  But  it 
does  not  follow  that,  because  of  this  technical 
distinction  between  two  such  causes  of  ac- 
tion, the  facts  giving  rise  to  the  right  of  re- 
covery thereon  may  not  be  so  Intimately  re- 
lated as  to  constitute  in  fact  but  one  cause 
of  action,  or,  we  might  better  say,  so  in- 
timately related  as  to  entitle  the  injured 
party  to  but  one  recovery.  If  a  given  state  of 
facts  entitles  one  to  recover  damages  upon 
the  theory  that  the  right  to  recover  rests 
In  tort,  and  the  same  state  of  facts  entitles 
one  to  recover  upon  tlie  theory  that  the  right 
of  recovery  rests  In  contract,  it  would  seem 
plain  that  recovery  could  not  be  twice  had 
simply  because  the  facts  would  support  re- 
covery upon  both  theories.  This  seeming 
peculiar  uniting  of  the  recovery  of  damages 
for  seduction  and  breach  of  promise  of  mar- 
riage is  not  only  admissible,  but,  as  we  view 
the  law,  when  the  facts  are  the  same  upon 
which  recovery  for  seduction  and  recovery 
for  breach  of  promise  of  marriage  are  sought, 
it  is  compulsory  that  such  recovery  be  sought 
in  one  action,  in  the  sense  that  a  judgment 
awarding  damages  in  an  action  upon  such  a 
state,  of  facts  becomes  a  final  adjudication  of 
the  plaintiff's  entire  right  of  recovery  thereon, 
regardless  of  how  plaintiff  may  be  pleased 
to  characterize  her  cause  of  action  or  pray 
for  relief  therein. 

While  an  action  to  recover  damages  for 
breach  of  promise  of  marriage  In  a  technical 
sense  arises  out  of  the  breach  of  a  contract 
obligation,  it  is  in  Its  essence  an  attempt  to 
recover  for  a  tortious  wrong.  In  2  Sedgwick, 
Damages  (9th  Ed.)  §  637,  it  is  said: 

"The  action  for  breach  of  pronjise  of  mar- 
riage, as  has  been  already  said,  though  nom- 
inally an  action  founded  on  the  breach  of  an 
agreement  presents  a  striking  exception  to  the 
general  rules  which  govern  contracts.  This 
action  is  given  as  an  indemnity  to  the  injured 
party  for  the  loss  she  has  sustained,  and  has 
been  always  held  to  embrace  the  injury  to  the 
feelings,  affections,  and  wounded  pride,  as  well 
as  the  loss  of  marriage." 

In  3  Sutherland,  Damages  (3d  Ed.)  at  sec- 
tion 9S3,  that  learned  author  observes: 


"The  action  for  this  cause  is  peculiar.  While 
it  is  in  form  upon  contract,  ana  in  truth  based 
upon  it  and  its  breach,  the  damages  are  gov- 
erned by  principles  which  apply  to  actions  for 
personal  torts.  The  motive  of  the  breach  may 
be  inquired  into,  and  may  be  very  material  in 
respect  to  the  amount  of  damages.  The  right 
of  action  is  so  personal  in  its  nature  that  it 
will  not  survive  to  or  against  personal  repre- 
sentatives. Nor  are  the  damages  confined  to  the  . 
mere  pecuniary  loss.  Either  party  may  sue  for 
breach  by  the  other,  though  in  the  large  ma- 
jority of  instances  the  female  is  the  plaintiff. 
The  recovery  may  be  for  injury  to  her  feelings, 
affections,  and  wounded  pride,  as  well  as  for  the 
loss  of  the  marriage." 

That  seduction  induced  by  promise  of  mar- 
riage is  a  fact  provable  in  enhancement  of 
damages  resulting  from  a  breach  of  promise 
of  marriage  is  well  settled  law;  this,  evi- 
dently, upon  the  theory  that  the  seduction 
constitutes  a  part  of  the  wrong  inflicted  by 
the  breach,  or,  as  some  authorities  view  It, 
constitutes  a  part  of  the  breach.  In  3  Suther- 
land, Damages  (3d  Ed.)  at  section  984,  we  Und 
the  following  pertinent  observations: 

"The  result  of  an  ordinary  breach  of  promise 
is  the  loss  of  the  alliance  and  the  mortification 
and  pain  consequent  on  the  rejection.  If  the 
defendant,  during  the  subsistence  of  tlfe  promise, 
has  seduced  the  plaintiff,  this  fact  may  oe  prov- 
ed in  aggravation  of  the  damages.  The  common- 
law  practice  is  substantially  uniform  in  allow- 
ing such  proof.  The  seduction  which  is  allowed 
to  be  proven  is  brought  about  in  reliance  upon 
the  contract,  and  is,  in  itself,  in  no  indirect  way, 
a  breach  of  its  implied  conditions.  Such  an 
engagement  necesaarilv  brings  the  parties  into 
very  intimate  and  confidential  relations,  and 
the  advantage  taken  of  them  by  the  seducer  is  . 
as  plain  a  breach  of  trust  in  all  its  essential 
features  as  any  advantage  gained  by  a  trustee, 
guardian,  or  c<mfidential  adviser  who  cheats  a 
confiding  ward,  beneficiary,  or  client  into  a 
losing  bargain.  It  differs  from  ordinary  breach- 
es of  trust  in  being  more  heinous.  A  subse- 
quent refusal  to  marry  the  person  whose  con- 
fidence has  thus  been  abused  cannot  fail  to  be 
aggravated  in  tact  by  the  seduction.  The  con- 
tract is  twice  broken ;  for  to  the  results  of  an 
ordinary  breach  there  are  added  loss  of  char- 
acter and  social  position,  and  not  only  a  deeper 
shame  and  gurrow,  but  a  darkened  future.  All 
of  these  spring  directiv  and  naturally  from  the 
broken  obligation.  The  contract  involves  pro- 
tection and  respect  as  well  as  affection,  and  la 
violated  by  the  seduction,  as  it  is  by  the  refusal 
to  marry.  A  subsequent  marriage  condones  the 
first  wrong,  but  a  refusal  to  marry  makes  the 
seduction  a  very  grievous  element  of  the  injury 
that  cannot  be  lost  sight  of  in  any  view  of 
justice."  Coil  v.  Wallace,  24  N.  J.  Law,  291; 
Giese  v.  Schultz.  53  Wis.  462.  10  N.  W.  598; 
Sheahan  v.  Barry,  27  Mich.  217 :  Dent  v.  Pick- 
ens, 34  W.  Va.  240,  12  S.  B.  698,  26  Am.  St. 
Rep.  921;  Hood  v.  Sudderth.  Ill  N.  C.  215, 
16  S.  E.  397;  lianigan  v.  Neely,  4  Cal.  App. 
760,  89  Pac.  441 ;  Harrison  v.  Carlson,  45 
Colo.  55,  101  Pac.  76;  2  Sedgwick,  Damages 
(9th  Ed.)  S  639;    15  R.  a  L.  968. 

[2]  We  are  unable  to  read  appellant's  final 
amended  complaint  in  the  former  action  and 
her  final  amended  complaint  in  this  action 
and  reach  any  other  conclusion  than  that 
they  plead  in  substance  the  same  facts  upon 
which  recovery  is  sought,  and  upon  which 
judgment  was  awarded  her,  in  the  former 
action.  We  find  alleged  in  each  of  these  com- 
plaints the  same  promise  of  marriage  and  its 
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acceptance,  the  same  seduction  Induced  by 
the  promise  of  marriage,  the  same  continued 
course  of  Illicit  relations  Induced  by  the 
promise  of  marriage,  and  the  same  breach  of 
the  promise  of  marriage,  each  of  which  facts 
is  pleaded  In  each  of  the  complaints  with 
substantially  equal  precision  and  given  sub- 
stantially equal  prominence  therein.  It 
seems  plain  to  us  that  appellant  has  in  each 
of  tliese  actions  pleaded  facts  so  related  to 
each  other  that  her  right  of  recovery  in  each 
thereof  must  be  considered  as  resting  upon 
the  same  alleged  wrong. 

[3]  We  do  not  overlook  the  fact  that  the 
real  question  here  for  consideration  is  wheth- 
er or  not  the  claim  of  damage  made  by  ap- 
pellant for  breach  of  promise  of  marriage 
was  rendered  res  judicata  against  her  by  the 
Judgment  rendered  in  her  favor  in  the  former 
action,  instead  of  the  converse  of  the  propo- 
sition. Nor  do  we  overlook  the  fact  that 
aeductlon  does  not  necessarily  Involve  a 
breach  of  promise  of  marriage,  though  the 
latter  is  probably  the  most  common  induce- 
ment put  forward  to  effect  seduction.  Of 
coarse,  where  seduction  is  induced  apart 
from  a  promise  of  marriage,  a  recovery  of 
damages  therefor  by  the  one  seduced  would 
not  be  a  bar  to  recovery  by  her  of  damages 
for  a  breach  of  such  promise.  It  may  be  also 
conceded  that,  where  damages  for  seduction 
are  recovered  by  a  parent  or  some  one  en- 
titled thereto  other  than  the  one  seduced, 
Buch  recovery  would  not  be  a  bar  under  any 
circumstances  to  her  recovery  for  breach  of 
promise  of  marriage.  But  our  pre.sent  prob- 
lem is  not  so  conditioned.  We  have  here  the 
Identical  parties  to  both  actions.  We  have 
here  the  identical  facts  in  each  action,  in  sub- 
stance. Anally  pleaded  by  appellant  as  a 
basis  for  her  recovery.  It  Is  true  she  alleged 
In  the  foimer  action  that  she  was  damaged 
because  of  the  seduction,  and  in  this  one  that 
abe  is  damaged  Iiecause  of  the  breach  of 
promise  of  marriage.  These  allegations,  we 
think,  however,  must  be  regarded  as  only  her 
conclusions  and  claims  as  to  the  extent  of 
her  damage.  Both  of  these  would  have  been 
equally  appropriate  concluding  allegations  in 
her  complaint  in  each  of  the  actions,  and 
would  not  have  changed  the  facts  upon  which 
bor  recovery  must  in  its  final  analysis  rest. 
So  far  as  the  question  of  res  adjudicata  is 
concerned,  we  think  it  is  of  no  consequence 
■a  to  whether  the  plalntiflT  may  in  her  com- 
plaint evidence  her  intention  to  proceed  up- 
on the  theory  of  recovering  damages  for  se- 
duction or  for  breach  of  promise  of  marriage, 
assuming  of  course  that  the  facts  alleged 
are  so  related  as  to  show  but  one  wrong,  as 
we  think  the  pleadings  in  appellant's  former 
action  and  in  this  action  do  show. 

[4]  Some   contention    is    made    In    appel- 
lant's behalf,  rested  upon  allegations  appear- 
ing in  \WT  reply  to  respondent's  affirmative  ] 
defense  of  res  Judicata,   which  have  to  do 


with  pleadings,  motions,  ana  orders  In  the 
former  action  preceding  the  filing  of  the  final 
pleadings  therein,  raising  the  Issues  ui)on 
which  that  action  was  finally  tried.  The 
argument  seems  to  be  that  the  trial  coturt  In 
that  action  made  rulings  which  In  effect 
limited  appellant's  measure  of  damages  there- 
in to  those  resulting  from  seduction  alone. 
It  is  true  we  find  In  those  alleged  pleadings, 
motions,  and  orders  some  evidence  of  inter- 
locutory rulings  by  the  trial  court,  holding 
that  appellant  should  be  therein  required  to 
elect  between  a  cause  of  action  arising  from 
seduction  and  a  cause  of  action  arising  from 
breach  of  promise  of  marriage.  These  mat- 
ters, we  think,  can  have  no  bearing  upon  the 
question  here  presented.  We  have  seen  that 
that  case  finally  went  to  trial  upon  the  Issues 
raised  by  appellant's  final  second  amended 
complaint  and  respondent's  answer  thereto. 
We  are  unable  to  see  why  we  should  look 
beyond  these  final  pleadings  and  the  plain 
simple  Judgment  for  damages  rendered  as 
the  result  of  the  trial  of  the  Issues  so  made, 
to  determine  what  was  litigated  in  thnt  case. 
Besides,  whatever  may  be  said  of  these  rul- 
ings of  the  trial  court  In  that  action,  they 
were  In  no  event  other  than  erroneous  as 
against  appellant,  and  cannot  be  correcte<l 
in  this  action. 

We  conclude  that  appellant  has  had  her 
day  In  court  upon  all  of  the  Issues  here  pre- 
sented, and  that  the  judgment  rendered  In 
the  former  action  Is  res  judicata  of  all  her 
rights  in  the  premises.  A  trial  of  this  action 
upon  the  Issues  raised  by  the  final  pleadings 
filed  herein  would  be  but  a  retrial  of  the  Is- 
sues finally  raised  by  the  pleadings,  and  up- 
on which  judgment  was  rendered  In  the  for- 
mer action. 

The  judgment  Is  affirmed. 

ELLIS,  C.  J.,  and'  MOUNT,  HOLCOMB, 
and  FULLERTON,  JJ.,  concur. 


(19  Ariz.  195) 
LLANOS  DE  ORO  MIN.  &  MILL.  CO.  v.  Mc- 
COMAS.    (No.  1468.) 

(Supreme  Court  of  Arizona.    Nov.  8,  1917.) 

Appeal  ano  Error  «=»787  —  Dismibsai.  o- 
Appeal— Gbounds— Failure  to  Prosecute. 
A  cause  having  been  on  the  calendar  for  a 
considerable  time  without  action  by  either  par- 
ty, nor  appearance  by  either,  nor  assignment 
of  error,  nor  filing  of  brief,  the  appcHi  would 
be  dismissed. 

Appeal  from  Superior  Court,  Pima  Couii 
ty;    William   F.  Cooper,   Judge. 

Action  by  W.  P.  McComas  against  the 
Llanos  De  Oro  Mining  &  Milling  Company. 
ii  corporation.  Judgment  for  plaintiff,  and 
ilefendont    appeals.      Dismissed. 
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(Okl. 


Eugene  S.  Ives,  of  Twson,  for  nppellact 
S.  Lr.  KiiiKaa.  nt  Tuttson,  for  appellee. 

PER  CURIAM.  This  cause  having  been 
upon  the  calendar  for  a  considerable  time, 
and  no  action  being  taken  by  either  of  the 
parties,  it  was  by  Uie  court  of  its  own  mo- 
tion ordered  submitted  for  decision.  Upon 
an  exauiiiiatiou  of  the  record  it  appears  that 
no  appearance  has  been  made  In  this  court 
by  either  of  the  parties.  No  error  has  been 
assigned,  no  brief  filed,  and  nothing  done 
to  Indicate  in  any  way  why  the  judgment  of 
the  trial  court  should  be  disturbed.  Because 
there  has  been  an  utter  lack  of  effort  to 
prosecute  the  appeal,  It  Is  ordered  that  the 
appeal  be  and  the  same  Is  hereby,  dismissed. 


(66  Okl.  200) 

KELLY  T.  BAUGHMAN.     (No.  8114.) 

(Supreme  Court  of  Oklahoma.     July  31,  1917. 
Rehearing  Denied  Nov.  6,  1017.) 

(Syllabus  bti  the  Court.) 

1.  Contracts  ®=5l  64  — Construing  Instbc- 

UENTS   TOOETUER — INSTRUCTION. 

The  two  agreements  in  writing  presented 
here  constitute  one  contract,  being  Biipiilemen- 
tary  one  to  the  otiier,  and  should  be  con-stnied 
together.  This  is  true  althouBh  not  dated  at 
the  same  time,  yet  they  refer  to  the  same  sub- 
ject-matter, and  on  their  face  show  that  car-h 
was  executed  as  a  means  of  carrying  out  the  in- 
tent of  the  Other. 

2.  Appeal  and  Error  ®=»nn7(3)  —  Judgment 
ON  Directed  Verdict— EvinENCE. 

Where  the  defendant  declines  to  introduce 
any  evidence,  a  judgment  of  the  court  sustaining 
a  motion  for  a  judgment  against  him  on  the 
evidence  of  the  plaintiff  will  not  be  disturbed 
upon  appeal,  where  the  evidence  as  introduced 
is  reasonably  sufficient  to  support  the  judgment 
of  the  court. 

Commissioners'  Opinion,  Division  No.  3. 
Ehror  from  District  Court.  Oklahoma  Coun- 
ty;   Edward  Dewes  Oidfleld,  Judge. 

Action  by  W.  M.  Baughman  against  H.  B. 
Kelly,  doing  -  business  as  the  Kelly  Motor 
Company,  with  cross-petition  by  defendant. 
Demurrer  to  petition  ovenuled,  plulutlffs 
motion  for  an  Instructed  verdict  granted, 
and  defendant  brings  error.    Affirmed. 

Haiiier,  Burns  &  Toney,  of  Oklahoma  City, 
for  plaintiff  In  error.  James  R.  Lewis,  of 
Oklahoma  City,  for  defendant  In  error. 

HOOKER,  C.  In  the  petition  filed  in  this 
cause  it  Is  alleged  that  on  the  12th  day  of 
November,  1914,  the  plaintiff  In  error 
through  its  traveling  representative,  W.  J. 
Casterton,  entered  into  negotiations  with 
the  defendant  in  error  seeking  to  employ 
him  to  sell  automobiles,  etc.,  and  to  procure 
prospects  for  the  purchase  therefor  In  Mur- 
ray county  and  certain  townships  In  Garvin 
county,  Okl.,  and  that  after  some  negotia- 
tions between  said  parties  the  said  Caster- 
ton  drew  up  a  contract  and  certain  sched- 


ules, which  are  attached  to  the  original  pe- 
tition here,  as  constituting  the  agreement 
between  the  parties  with  reference  to  the 
subject-matter  of  said  contract,  but  that  the 
defendant  in  error  refused  to  sign  the  same 
unless  said  contract  contained  the  further 
provision  that  plaintiff  would  be  entitled  to 
a  discount  on  any  cars  sold  by  him  in  said 
territory,  and  would  also  be  entitled  to  a 
discount  on  other  cars  sold  In  said  territory 
provided  the  defendant  in  error  had  sent  to 
the  plaintiff  in  error  the  names  of  said  pros- 
pects, or  that  It  had  closed  the  deals  for  the 
defendant  In  error,  and  that  no  sale  would 
be  made  in  said  territory  without  first  get- 
ting consent  of  the  defendant  in  error,  and 
that  thereni)on  said  Casterton  notified  said 
defendant  in  error  that  he  was  not  author- 
ized to  make  any  additional  conditions  in 
said  contract,  but  that  if  the  defendant  in 
error  would  sign  said  contract  with  the  un- 
derstanding that  additional  conditions  would 
be  added  by  the  plaintiff  in  error  before  be- 
ing signed  by  him  and  before  said  contract 
would  be  effective  and  binding  on  either  of 
the  irartles,  that  he,  Casterton,  would  for- 
ward said  contract  and  schedules  together 
to  the  plaintiff  In  error,  and,  if  accepted  by 
him,  said  additional  conditions  would  be 
added  to  said  contract,  and  signed  by  the 
plaintiff  In  error  and  mailed  to  him  at  Da- 
vis, Okl. 

It  is  further  alleged  that  on  the  16tb  day 
of  December,  1914,  the  plaintiff  in  error  ac- 
cepted said  contract,  with  the  additional 
conditions  added  thereto  as  required  by  the 
defendant  in  error,  and  mailed  the  docu- 
ments to  the  defendant  In  error  at  Davis, 
Okl.,'  and  that  these  documents  constituted 
the  contract  between  the  parties  with  refer- 
ence to  the  subject-matter  thereof. 

It  is  further  claimed  that  on  the  17th  day 
of  March,  1915,  while  said  contract  was  in 
full  force  and  effect,  the  plaintUf  In  error 
sold  to  one  B.  Wolf  of  Murray  county,  Okl., 
one  certain  automobile  for  the  sum  of  $985, 
plus  the  freight  for  which  the  plaintiff  in 
error  was  paid  in  cash,  and  that  the  said 
B.  Wolf  was  on  said  date  a  prospective  pur- 
chaser of  an  automobile,  secured  by  the  de- 
fendant in  error  in  bis  territory,  of  which 
fact  the  plaintiff  in  error  had  due  and  timely 
notice,  niid  that  by  reason  thereof  there  was 
due  to  the  defendant  in  error  a  commistdon 
for  which  this  action  is  instituted  to  re- 
cover. 

The  answer  of  the  plaintiff  in  error  was 
a  general   denial  and  a  cross-petition. 

Upon  the  trial  of  this  cause  in  the  court 
below,  the  defendant  In  error  testified  to 
the  facts  substantially  as  alleged  In  his  pe- 
tition, save  and  except  that  it  appears  in  the 
evidence  that  on  the  17th  day  of  March, 
1915,  the  plaintiff  in  error  had  attempted 
to  cancel  the  contract  then  existing  between 
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Iiim  and  the  defendant  in  error,  and  that  on 
that  date  he  notifled  the  defendant  in  error 
that  said  contract  was  no  longer  In  force, 
but  that  the  same  was  on  that  date  can- 
celed. And  It  further  appears  that  the  sale 
of  this  automobile  to  the  party  Wolf  was 
not  made  until  a  few  days  thereafter,  but 
before  the  expiration  of  ten  days  after  the 
cancellation  of  said  contract  was  attempted 
to  be  made  by  the  plaintiff  In  error.  At  the 
conclusion  of  the  evidence  Introduced  by  the 
defendant  in  error,  plaintiff  below,  a  de- 
murrer was  interposed  by  the  plaintiff  in  er- 
ror and  oterruled,  to  which  the  plaintiff  in 
error  excepted  and  declined  to  Introduce  any 
proof,  but  rested  his  case.  Thereupon  the 
defendant  in  error  mo%'ed  the  court  to  in- 
Btmct  the  Jury  to  return  a  verdict  in  his  fa- 
vor and  asninst  the  plaintiff  in  error  for  the 
sum  of  $147..'>0,  being  a  15  per  cent  com- 
mission on  $985  the  purchase  price  of  said 
antouiohile,  which  motion  wa.s  by  the  court 
sustained,  to  which  ruling  the  plaintiff  in 
error  excepted,  and  to  reverse  which  has  ap- 
pealed to  this  court 

[1]  The  contract  which  was  presented  to 
the  defendant  in  error  for  his  signature  at 
the  time  that  the  negotiations  were  first  had 
between  him  and  the  agent  of  the  plaintiff 
in  error,  and  which,  under  the  evidence,  was 
signed  by  him  on  November  12,  IQH,  was 
forwarded  to  the  plaintiff  In  error  from  Da- 
vis, Okl.,  the  home  of  the  defendant  in  er- 
ror, to  the  plaintiff  in  error  at  Oklahoma 
City,  Okl.,  for  approval  and  .signature  with 
certain  conditions  added  thereto,  provides 
that,  the  defendant  In  error  as  a  limited 
dealer  should  be  entitled  to  a  15  per  cent, 
discount  off  of  the  list  price  of  all  automo- 
biles sold  by  him  witMn  the  territory  allot- 
ted to  him  under  said  contract.  And 
clause  No.  17  thereof,  provides: 

"That  In  respect  to  sales  of  automobiles  for 
use  outside  his  territory,  the  limited  dealer  will 
abide  by  the  Studebaker  policy  and  that  be  will 
report  to  the  company,  whose  decision  shall  be 
final,  all  controversies  that  may  arise  between 
him  and  another  dealer  in  regard  to  'sales  of 
automobiles  outside  of  said  territory,  or  claims 
relating  thereto;  that  he  will  pay  all  claims  d_e- 
cid«l  by  tlie  company  to  be  due  from  him  within 
ten-  days  after  receipt  of  notice  of  the  company's 
decision.  However,  nothing  herein  contained 
shall  be  construed  as  a  liability  on  the  part  of 
the  company  to  any  dealer  for  such  profit." 

The  later  provision  of  the  contract  pro- 
tected other  agents  from  Infringements  made 
by  the  defendant  in  error  in  their  territory, 
bnt  afforded  no  protection  whatever  to  the 
defendant  in  error  from  infringements  made  in 
his  territory  by  other  agents  of  the  c6mpany, 
so  to  protect  the  defendant  In  error  against 
infringements  of  this  character  the  letter 
of  date  December  16,  1914,  was  attached  to 
and  considered  as  a  part  of  the  contract  be- 
tween the  parties  here,  which  is  as  follows : 

"Oklahoma  City,  Okla.,  December  16.  1914. 
"W.  M.  Baugbman,  Davis,  Oklahoma.-r-Dcar 
Sir:   Inclosed  you  will  find  copy  of  your  Stude- 
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baker  contract  Tou  have  not  put  up  a  deposit 
on  this  contract  to  cover  your  parts  account  nor 
do  you  have  a  new  1915  Studebaker  demonstra- 
tor in  stock  and  until  you  do  put  up  a  deposit 
for  iiarts  and  take  a  demonstrator  it  will  be  im- 
possible for  ns  to  allow  you  a  discount  on  Stude- 
baker parts  which  you  might  order  and  we  will 

.  be  compelled  to  send  all  parts  to  you  C.  O.  D. 

I  But  as  soon  as  you  put  up  a  deposit  and  take 
a  demonstrator  we  will  be  glad  to  allow  you 
our  regular  dealer's  discount  on  parts  that  you 
might  order ;  however  the  rest  of  your  CDUtract 
stands  as  it  is  now  written  and  you  will  be  en- 
titled to  a  discount  on  any  cars  sold  by  you  in 
your  territory  you  will  also  be  entitled  to  other 
cars  sold  in  your  territory  provided  you  send 
us  the  prospects  or  we  close  the  dealers  for 
you,  and  we  will  not  make  a  sale  in  your  terri- 
tory without  first  getting  you  to  consent  to  the 
sale.  Xours  very  tndy, 

"HEK.  FEM.  Kelly  Motor  Company." 

Tt  is  apparent  that  these  documents  should 
be  construed  together  as  one ;  vC-hen  so  done, 
the  right  is  given  to  the  defendant  in  error 
to  a  discount  on  any  cars  sold  by  him  in  his 
territory,  or  sold  by  others  in  his  territory, 
provided  the  names  of  the  prospects  are 
sent  to  the  company  or  the  deal  therefor 
closed  for  him,  nor  was  any  sale  to  be  made 
in  his  territory  without  first  getting  his  con- 
sent This  court  in  Blain  v.  Brake,  153  Pac. 
ICO,  supra: 

"The  two  agreements  in  writing,  supra,  con- 
stitute one  contract,  being  supplementary  one  to 
the  other,  and  should  be  construed  together. 
We  say  this  for  the  reason  that,  although  not 
executed  at  the  same  time,  tliey  refer  to  the 
snme  subject-matter,  and  on  their  face  show 
that  each  was  executed  as  a  means  of  carrying 
out  the  intent  of  the  other." 

And  likewise,  this  court  in  Canadian  Coun- 
ty V.  Lynch,  28  Okl.  590,  115  Pac.  460.  held 
that  when  two  or  more  writings  are  executed 
at  the  same  time  and  between  the  same  par- 
ties and  concern  the  same  subject-matter, 
or,  when  the  contracts  are  not  executed  at  the 
same  time,  but  refer  to  the  same  sub.1ect-mat- 
ter,  and  on  their  face  show  that  they  were  exe- 
cuted as  a  means  of  carrying  out  the  Intent 
of  the  dther,  they  may  be  coustmed  together. 

A  "memorandum  on  a  written  contract  quali- 
fying or  restraining  its  operation,  forms  a  part 
of  it."  Wheelock  v.  Freeman  [13  Pick.  (Mass.) 
165]  23  Am.  Dec.  674,  anil  note. 

"An  indorsement  upon  an  instrument  before 
its  execution  mnj;  be  treated  as  an  explanation 
in  writing  of  the  intent  of  the  parties;  although 
to  have  this  effect  it  must  be  sliuwu  attiruiative- 
ly  to  have  been  upon  the  instrument  when  ex- 
ecuted." Emerson  v.  Murray,  4  N.  H.  171,  17 
Am.  Dec.  407. 

[2]  However,  in  order  to  be  treated  as  part 
of  the  contract  it  need  not  be  auuexed  to  the 
contract.  Under  the  evidence  here,  the  trial 
court  was  Justified  in  holding  that  these  pa- 
pers constituted  one  contract,  aud  that  by 
virtue  thereof  the  defendant  in  error  was 
entitled  to  recover  under  the  evidence  the 
commission  claimed  by  him,  for  which  recov- 
ery was  sought  here. 

The  evidence  here  would  Justify  the  con- 
clusiou  that  this  contract  between  the  par- 
ties did  not  become  binding  until  the  same 
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was  approTed,  signed,  and  delivered  by  the 
plaintiff  in  error  to  tbe  defendant  in  error, 
and  it  is  sbovvn  bere  that  this  was  not  done 
until  about  the  16tb  day  of  December,  1914. 

It  is  ftarther  asserted  by  tbe  plaintiff  In 
error  that  this  suit  cannot  be  maintained  for 
the  reason  that  tbe  defendant  in  error  fail- 
ed to  submit  his  cause  to  arbitrati<»i,  in 
accordance  with  the  terms  of  the  contract. 
Tills  position  ia  not  tenable,  for  the  reason 
that  the  contract  itself  does  not  so  specify, 
and  the  plaintiff  in  error,  by  reason  of  his 
conduct  in  denying  liability,  etc.,  invited  this 
suit,  and  thereby  waived  the  provision  of  ar- 
bitration, If  the  same  was  embraced  in  the 
contract. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

PER  CURIAM.    Adopted  in  Whole. 


(»8  Wash.  (1) 

SWEET  ▼.  OREG  OX-WASHINGTON  LUM- 
BER &  MFO.  CO.     (No.  1400C.) 

(Supreme  Court  of  Washington.    Aug.  24, 1917.) 

1.  Pbincipal  and  Agent  <S=>103(1)— Powbbs 

or  AaXNT— PUBCHASE  FOB  CaSU. 

An  agent  wbo  is  authorized  to  inspect  and 
buy  lumber  and  fix  price  can  make  binding  con- 
tract that  sale  shall  be  for  cash,  tbougu,  un- 
known to  seller,  it  is  custom  of  buyer  to  approve 
all  purchases  at  its  bomo  oiEce. 

2.  EsTOPPKi,  <&=372— Sales  <S=>S48(1)  —  Loss 
AS  Between  Pebsons  Equally  Innocent. 

Where  agent  of  purchaser,  with  authority 
to  inspect  and  buy  lumber  and  lix  prices,  con- 
tracted to  buy  lumber  for  cash  of  employes  of 
lumber  mill,  who  were  lienholders  in  possession, 
and  did  not  know  of  custom  in  dealings  between 
purchaser  and  owner  of  mill  that  orders  were 
subject  to  approval  of  purchaser  at  its  home 
office,  and  purchaser  did  not  know  of  change  in 
situation  at  mill,  it  cannot  set  off  debt  of  mill 
owner  to  it  against  purchase  price,  though  it 
did  not  intend  to  waive  set-off,  and  the  principle 
that,  where  a  loss  must  occur  to  one  of  two 
parties  equally  innocent^  it  must  be  charged  to 
one  through  whose  negligence  or  carelessness  it 
occurred,  if  applicable  at  all,  applies  iu  favor  of 
lien  claimants. 

3.  Bankkuptot  ^=5145(1)— Tbusiek's  Titlk— 
Pbopebty  Affected  by  Lien. 

Trustee  in  bankruptcy  for  owner  of  lumber 
mill  may  recover  contract  price  of  lumber  sold 
by  employes,  lienholders  under  whose  manage- 
ment it  had  been  placed,  since  legal  title  is  in 
him  subject  to  liens,  and  it  is  bis  duty  to  pre- 
serve all  the  assets. 

Department  1.  Appeal  from  Superior 
Court,  Whatcom  County ;  W.  H.  Pemberton, 
Judge. 

Action  by  J.  O.  Sweet  against  the  Oregon- 
Washington  Lumber  &  Manufacturing  Com- 
pany. From  judgment  for  plaintiff,  defend- 
ant appeals.    Atbrmed. 

McClure  &  McClure,  of  Seattle,  and  Will  J. 
Grlswold,  of  Bellingham,  for  appellant.  Blx- 
by  &  Nightingale,  of  Bellingham,  for  re- 
spondeht. 


CHADWICK,  J.  This  action  was  brought 
by  the  trustee  in  bankruptcy  of  a  copartner- 
ship  consisting  of  Jason  Adkinson  and  Cicero 
M.  CoSman  and  doing  business  under  the 
name  and  style  of  the  Everson  Lumber  Com- 
pany. The  company  had  become  indebted  to 
the  appellant,  with  which  It  had  had  some 
previous  dealings,  In  the  sum  of  $305.21.  The 
partnership  was  dissolved'  in  July,  1915,  tbe 
business  being  continued  by  Adkinson.  One 
or  more  cars  of  Itmiber  had  been  ordered, 
and  the  proceeds  placed  to  the  credit  of  the 
company.  Negotiations  were  opened  for  oth- 
er cars.  In  October  one  Gearhardt,  a  clerk 
who  inspected  purchases  of  lumber  for  appel- 
lant, went  to  the  mill  which  had  been  put  la 
the  hands  of  its  employ^  The  employes 
under  the  superlntendency  of  one  Warriner 
were  operating  the  mill  with  the  intent,  or 
possibly  the  hope,  of  paying  wages  to  them- 
selves and  past  claims  for  which  liens  had 
been  filed.  The  laborers  had  been  placed  in 
charge  to  avoid  the  costs  and  expenses  inci- 
dent to  foreclosure.  Gearhardt  negotiated 
with  Adkinson,  who  admits  that  he  knew 
from  former  dealings  that  all  orders  given 
by  Gearhardt  were  subject  to  the  approval 
of  appellant  at  its  office  in  Seattle.  Adkin- 
son told  Gearhardt  that  the  men  had  filed 
liens  and  were  in  charge  as  he  bad  "forfeit- 
ed his  rights."  Gearhardt  then  talked  with 
Warriner.  Gearhardt  says  that  he  bought  the 
lumber ;  that  It  was  not  agreed  that  it  was  a 
cash  sale;  that  he  told  Warriner  that  if  he 
wanted  to  make  it  a  cash  sale,  he  could  draw 
a  sight  draft  against  the  bill  of  lading.  War- 
riner says  that  It  was  understood  that  the 
lumber  was  covered  by  liens,  and  that  Gear- 
liardt  agreed  to  pay  for  the  lumber,  waiving 
appellant's  claim  of  set-off.  A  careful  read- 
ing of  the  testimony  Swnvinces  us  that  the 
shipment  was  made  l^  tbe  lien  claimants  act- 
ing through  Warriner  upon  the  understandin;: 
and  belief  that  the  sale  was  a  cash  sale,  and 
that  payment  would  promptly  follow.  When 
received  the  value  of  the  lumber  was  credit- 
ed upon  the  open  account  of  the  Everson 
Lumber  Company,  and  the  car  rebilled  to  a 
foreign,  state.  After  several  days  a  draft 
was  drawn  upon  and  dishonored  by  appel- 
lant. Up  to  that  time  appellant  had  no  di- 
rect notice  of  the  situation  at  the  mill,  and 
acted  within  its  understanding  of  its  con- 
tract rights,  its  manner  and  custom  of  doing 
business  with  Adkinson.  We  are  not  inclined 
to  discuss  the  testimony  relative  to  the  pur- 
chase of  the  lumber.  The  Jury  believed  War- 
rlner's  testimony.  This,  coupled  with  the  In- 
herent probabilities  attending  the  transac- 
tion, warrants  us  In  giving  our  sanction  to 
the  finding  of  the  Jury  that  the  lumber  was 
sold  upon  a  iwsitive  understanding  that  it 
was  for  the  benefit  of  the  lien  claimant  and 
would  be  paid  for  in  cash. 

[1,2]  Appellant's  first  and  possibly  its 
principal  contention  is  that  whatever  the  fact 
may  be,  Gearhardt  was  no  more  than  a  <:lerk. 


'->r  other  cases  see  same  topic  and  KEY-NUMBEK  in  all  Key-Numbered  Digests  and  Indexes 
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and  becaose  of  its  custom  (known  to  Adkln- 
son)  to  approve  all  purcbases  at  Its  home  of- 
fice, his  promise  to  pay  cash.  If  made,  was 
clearly  beyoud  the  scope  of  his  authority. 

It  will  serve  no  purpose  to  discuss  or  quote 
from  the  many  authorities  cited.  There  is  no 
branch  of  the  law  which  calls  for  a  c(msid- 
eratlon  of  the  facta  of  the  particular  case 
more  than  that  of  agency.  Its  principles  re- 
lualn  fixed  and  unchanged,  but  circumstances 
even  slight  will  take  a  given  case  out  of  the 
authority  of  any  given  case. 

In  the  case  at  bar  Gearhardt  had  an  ad- 
mitted authority  to  negotiate  a  price  and  to 
purchase.  He  was  told  by  the  owner,  Ad- 
kinsou.  that  he  must  deal  with  the  llenhold- 
ers.  He  found  the  lumber  in  their  posses- 
sion. A  part  of  it  had  been  set  aside  upon 
an  order  from  a  mill  at  Everett,  (an  admit- 
tedly cash  sale)  at  a  higher  price  than  appel- 
lant bad  expected  to  pay,  and  which  Gear- 
hardt agreed  to  meet.  He  knew,  or  must 
have  known,  that  Wnrrlner  would  not  have 
shipped  the  lumber  unless  he  was  to  receive 
for  the  benefit  of  the  men  the  same  or  a  bet- 
ter price.  Appellant's  managers  may  have 
had  no  intention  of  waiving  its  set-off.  Upon 
the  insistence  that  they  bad  not,  counsel  in- 
sists that  they  are  to  be  protected  under  the 
rule  that  where  a  loss  must  occur  to  one  of 
two  parties  equally  innocent,  the  loss  must 
be  charged  to  one  through  whose  neglect  or 
carelessness  it  occurred.  It  may  be  ques- 
tioned whether  this  principle  Is  involved; 
but,  if  so,  it  would  seem  that  the  Hen  claim- 
ants should  have  the  beneliL  of  it  What- 
ever appellant  expected  or  intended  when  it 
sent  Gearhardt  to  the  mill,  he  found  a  condi- 
tion not  then  within  their  knowledge.  It 
was  in  his  power,  and,  knowing  that  his  com- 
pany had  a  set-off.  It  was  his  duty,  to.  ac-- 
quaint  tbem  with  the  situation.  He  did  not 
do  so.  The  legal  result  Is  that  one  authoriss- 
ed  to  Inspect  and  to  fix  prices  (he  did  su  in 
this  case)  purcbases  lumber  from  strangers  to 
Adklnson  who  would  be  put  in  the  position  of 
voluntarily  surrendering  a  lien  for  a  consid- 
eration moving  to  their  debtor,  who  had  be- 
come so  poor  that  he  could  not  meet  the  dally 
wages  of  bis  employ^. 

Agency  is  not  proved  or  disproved  or- 
dinarily by  assertion  or  denial.  Like  any 
other  legal  status.  It  may  be  proved  by  cir- 
cumstances; and,  when  one  goes  out  into  the 
market  to  buy  and  ship  to  a  principal,  the 
|)Ower  to  fix  a  price  has  always  been  consider-. 
ed  sufficient  to  bind  the  principal  to  the  pay- 
ment of  the  price.  We  dismiss  the  question 
of  agency,  and  come  to  one  that  concerned 
us  upon  argument,  but  which  we  have  come 
to  believe  must  be  resolved  In  favor  of  the 
respondent. 

[3]  It  is  urged  by  appellant  that  plaintiff, 
being  a  trustee  in  bankruptcy  for  Adklnson 
and  Coffman,  is  not  a  party  plaintiff;  that 
if  he  recovers  It  is  upon  the  ownership  of  the 
bankrupt,  and  not  upon  the  title  of  the  lien 
i:Iaimant8   for  whose  benefit  the  action   is 


waged;  that  if  the  lumber  belonged  to  the 
lien  claimants.  It  was  no  part  of  the  estate, 
and  plaintiff  "would  have  no  authority  to  sue 
for  its  value  if  It  belonged  to  a  thl>-d  party." 
Counsel  say: 

"Itespondent  introduced  evidence  intended  to 

f prove  that  these  men  were  tlie  owners  of  tlie 
timber  at  the  time  the  allei^ed  new  agreement 
was  made." 

The  testimony  is  not  specified  ll.v  referred 
to.  It  may  be  that  Warrlner  or  Adklnson,  or 
both,  said  under  the  spur  of  counsel's  ques- 
tioning that  the  lumber  belonged  to  the  uten. 
But  that  is  a  question  of  law  to  be  resolved 
by  the  coUrt  and  not  by  the  conclusion  of 
tlie  witness. 

The  legal  title  to  the  lumber  was  in  Adkln- 
son. The  men  were  lienbolders  In  possession. 
When  the  concern  was  put  into  bankruptcy 
the  tnistee  was  authorized  by  law  to  take 
possession  of  all  of  the  assets  of  the  estate, 
subject  Of  course  to  the  rights  of  all  lien 
claimants. 

"Property  upon  which  there  is  a  valid  lien 
posses  to  the  trustee,  if  he  elects  to  take  it,  sub- 
ject to  such  equities,  liens,  or  iocumbrances, 
whether  created  by  operation  of  law  or  by  the 
act  of  the  bankrupt"  Loveland  on  Bankruptcy, 
i  436. 

Such  equity  as  there  may  be  in  the  proper- 
ty after  the  satisfaction  of  a  lien  is  the  prop- 
erty of  the  estate,  and  the  duty  of  the  trustee 
to  conserve  all  the  assets  is  a  sufficient 
ground  upon  which  to  rest  a  right  of  recovery. 
The  distribution  of  the  fund  is  a  matter  to 
be  hereafter  determined  by  the  bauKruptcy 
court  Protection  of  those  holding  liens  for 
labor  Is  peculiarly  within  the  province  of 
the  bankruptcy  law.  Black  on  Bankruptcy, 
p.  3t4. 

Where  an  assignment  had  been  made  of 
a  fund  to  protect  advances  the  right  of  the 
trustee  to  maintain  an  action  has  been  up- 
held. 

"The  money  due  on  this  contract  belonged  to 
the  estate  in  bankruptcy  subject  to  all  valid 
liens,  if  any,  and  was  properly  paid  to  the  trus- 
tee, and  it  is  his  duty  to  administer  it  or  pay  it 
over  to  those  entitled  thereto  pursuant  to  the 
order  and  direction  uf  this  court,  wblcli  has  its 
custody  for  the  purposes  of  administration  and 
distribution."  In  re  Cramoud  (U.  C.)  145  FeJ. 
966. 

It  may  be  said  that  ai)pellant  is  proceed- 
ing upon  the  theory  that  Its  rights  are  pred- 
icated upon  the  order  for  the  lumber  given  bo- 
fore  Gearhardt  went  uiKin  the  ground  and  be- 
fore the  liens  were  perfected  and  the  property 
put  into  the  hands  of  the  men.  Whereas,  the 
whole  record  shows  that  such  contract  wu.s 
not  performed  by  Adklnson :  that  he  inform- 
ed their  agent  that  his  power  to  perform 
was  subject  to  the  will  of  the  men,  and  that 
appellant's  agent  dealt  with  them  as  lienbold- 
ers in  possession,  and  must  meet  the  burden 
of  the  lien ;  It  being  agreed  in  argument  that 
there  is  no  fund  out  of  which  the  liens  may 
be  paid  other  than  the  amount  due  from  ap- 
pellant 

Upon  the  finding  of  the  jury  that  appel- 
lant waived  its  offset  we  find  no  error  in 
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the  reftiaal  of  the  court  to  allow  an  oEset  of 
$14  claimed  by  appellant. 

Other  assignments  going  to  instructions 
given  and  refused  are  predicated  upon  appel- 
lant's theory  of  the  case.  Having  rejected 
that,  we  find  no  prejudicial  error. 

The  Judgment  is  affirmed. 

ELX.I8,  C.  J.,  and  MORRIS,  MAIN,  and 
PAKKISB,  JJ.,  concur. 

(98  Wa8b.  81) 

STATE  V.  CLARK.    (No.  14173.) 

(Supreme  Court  of  Washington.    Aug.  22, 1917.) 

1.  Criminal  Law  <g=371(l)— Evidence  as  to 
OItiieb  Offense— Intent. 

In  a  prosecution  for  assault  in  the  first  de- 

?ree  by  shootinK  a  deputy  sheriff,  evidence  of  de- 
endant's  belliserent  conduct  and  mood  prior  to 
the  shootinK  was  admissible,  since  the  rule  that 
evidence  tending  to  show  that  accused  has  com- 
mitted another  independent  crime  is  inadmissible 
is  subject  to  the  exception  that  where  intent  is 
an  essential  element  of  the  crime,  and  a  fact  to 
be  proven,  evidence  of  another  or  other  crimes 
is  admissible  to  show  the  condition  of  mind. 

2.  Homicide  <e=>142(8)  —  Assault  with  In- 
tent TO  Kill  —  Elements  or  Offense  — 
Proof— Statute.  ._„,,. 

Under  Rem.  Code  1015,  {  2413,  definmg  the 
crime  of  assault  in  the  first  degree.  In  a  prosecu- 
tion for  such  offense  the  state  must  allege  and 
establish  by  competent  evidence:  First,  an  as- 
sault ;  and,  second,  an  intent  to  kill  a  human 
being— since  the  intent  goes  beyond  the  act  ac- 
complished, which  did  not  result  in  the  death  of 
the  victim. 

3.  Cbiminai.  Law  ®=24— Intent— Presump- 
tion FROM  Act. 

Where  the  intent  which  is  an  element  of  the 
crime  relates  to  a  greater  crime  than  that  ac- 
complished, the  intent  is  not  presumed  from  the 
act  done.  

4.  Homicide  ©=230— Assattlt  wrm  Intent- 
Sufficiency  OF  Evidence. 

In  a  prosecution  for  assault  in  the  first  de- 
gree, evitKnce  held  to  sustain  finding  that  de- 
fendant shot  with  intent  to  kill. 
8.  Homicide    «=3l41(7)— iHMCTMBNT^IWDKr- 
iniTBNEsa  .       ,       ,  ,    .    , 

An  information  chaiging  that  defendant  as- 
saulted another  with  a  32  special  Winchester 
rifle  with  intent  to  kill  was  sufficiently  definite, 
tiiongb  failing  to  state  the  manner  in  which  the 
rifie  was  used. 
6.  Homicide  ^=>354— Sentence— Statute. 

Under  Rem.  Code  1915,  |  2413,_  defining  as- 
sault in  the  first  degree,  and  providing  that  one 
guilty  shall  be  punished  by  imprisonment  in  the 
state  penitentiary  for  not  less  than  five  years, 
and  section  2281,  providing  that  where  no  max- 
imum term  of  imprisonment  is  prescribed,  the 
court  shall  fix  such  maximum  term,  judgment 
of  conviction  of  assault  in  the  first  degree  should 
have  recited  that  defendant  be  Imprisoned  In 
the  state  penitentiary  for  not  less  than  five 
years,  the  minimum  fixed  by  the  statute,  and 
for  not  more  than  a  number  of  years  fixed  by 
the  court  as  the  maximum. 

Department  1.  Appeal  from  Superior 
Court,  Skagit  County;  Augnstus  Brawley, 
Judge. 

Jake  CJlark  was  convicted  of  assault  In  the 
first  degree,  and  he  appeals.  Remanded, 
with  dirfctlons  to  enter  sentence  ana  Judg- 


ment In  harmony  with  tbe  statutory  teqnlie- 
moita. 

Sbranger  &  Hendersoo  and  niomas  K. 
Chnmbers.  all  of  Mt.  Vernon,  for  appellant. 
A.  R.  HUen  and  R.  Y.  Welts,  both  of  Mt.  Vei> 
non,  for  the  State. 

MAIN,  J.  The  defendant  In  thia  case  was 
charged  by  Information  with  tbe  crime  of  as- 
sault In  the  first  degree.  Tbe  trial  resulted 
In  a  vertllct  of  guilty.  From  tbe  Judgment 
and  sentence  entered  upon  tbe  verdict,  tbe 
appeal  is  prosecuted. 

The  facts  are  tbese:  At  about  tbe  hour  of 
0:30  o'clock  p.  m.,  on  tbe  17tb  day  of  July. 
1915,  at  Burlington,  In  Skagit  county,  Wash., 
the  appellant  entered  what  Is  referred  to  as 
the  "Club  Saloon,"  and  asked  for  a  drink, 
which  was  refuseU  him  on  account  of  his  then 
Intoxicated  condition.  Soon  thereafter  he 
got  into  an  altercation,  which  resulted  In  a 
fist  fight  between  himself  and  one  Lew  Put- 
ell,  Just  outside  of  the  saloon  doors.  Being 
worsted  in  this  encounter,  tbe  appellant  went 
to  a  nearby  restaurant,  where  he  procured  a 
butcher  knife,  and  returned  to  tbe  saloon. 
He  was  there  'dispossessed  of  tbe  knife  by 
the  proprietor  and  others.  Immediately 
thereafter,  a  brother  of  the  appellant  started 
with  hlra  to  his  home,  which  was  about  three 
blocks  distant,  where  be  resided  with  bis 
parents.  A  few  minutes  later,  gun  shots 
were  heard  In  tbe  vldnlty  of  the  appellant's 
residence.  One  R.  A.  Brooks,  a  deputy  city 
marshal,  was  near  the  saloon  when  he  first 
heard  the  shots,  anVi  he  proceeded  In  the 
direction  from  which  they  came.  At  about 
the  same  time,  a  deputy  sheriff  started  In 
the  same  direction.  These  two  officers  ap- 
proached the  appellant's  residence  upon  a 
street  which  was  lighted.  When  one  of  them 
was  about  150  feet  distant  from  the  place 
where  the  appellant  resldcfd,  other  shots  were 
fired.  Two  of  these  shots  struck  Brooks,  one  In 
the  face,  anU  the  other  In  the  shoulder.  Tha 
other  officer,  having  taken  refuge  behind  an 
electric  light  pole,  escaped  Injury.  In  all, 
five  or  six  shots  were  fired.  The  appellant 
was  subsequently  arrested  and  charged,  as 
above  stateld,  with  tbe  crime  of  assault  la 
the  first  degree. 

[1]  The  first  point  urged  upon  this  appeal 
Is  that  the  trial  court  erred  In  admitting  cer- 
tain testimony  showing  a  separate  and  dis- 
tinct offense  not  connected  with  the  crime 
charged.  It  Is  here  claimed  that  tbe  conduct 
and  mood  of  the  appellant  prior  to  the  time 
of  tbe  shooting  was  Inadmissible,  under  tbe 
general  rule  that,  In  a  prosecution  for  a  par- 
ticular crime,  evidence  which  shows,  or  tends 
to  show,  that  the  accused  had  committed  an- 
other crime,  wholly  Independent  of  that  for 
which  be  Is  on  trial,  is  Irrelevant  and  Inad- 
missible. But  this  rule  Is  subject  to  certain 
well-defined  exceptions  which  are  as  well 
settled  as  tbe  rule  Itself.    One  of  tbe  excep- 
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tlons  is  that  where  Intent  Is  an  essential  el- 
ement of  the  crime,  and  a  fact  to  be  proven, 
evidence  of  another  or  other  crimes  may  be 
admitted  for  the  purpose  of  showing  a  con- 
dition of  mind,  or  If  the  transaction  under  In- 
vestigation and  eome  other  transaction  are  so 
Interwoven  that  the  admission  of  the  testi- 
mony In  relation  to  the  other  crime  would 
detract  something  from  the  testimony  which 
the  state  would  have  a  right  to  Introduce,  as 
tending  to  show  the  commission  of  the  crime 
charged,  the  evfdence  of  such  other  crime  Is 
admissible.  'Wigmore  on  Evidence,  vol.  I, 
i  .'564 ;  People  v.  Wilson,  117  Cal.  688,  49  Pac. 
1054;  State  v.  Gottfreedson,  24  -Wash.  398, 
64  Pac.  523.  In  the  case  last  cited.  It  Is  said : 
"The  general  rule  is  well  established  that  proof 
of  the  cnmmission  of  a  sopnrate  and  distinct 
crime  will  not  be  admitted  for  the  purpose  of 
aiding  the  conviction  of  defendant  for  the  crime 
charged.  There  are  exceptions,  Iiowever,  to  this 
general  rule,  as  wliere  the  testimony  shows  a 
connection  between  the  transaction  under  inves- 
tigation and  some  other  transaction,  and  where 
they  are  so  interwoven  that  the  omission  of  the 
testimony  in  relation  to  the  other  crime  wonM 
detract  something  from  the  testimony  which  the 
state  would  have  a  right  to  introduce  as  tend- 
ing to  show  the  commission  of  the  crime  charged 
by  the  defendant,  or  where  it  is  apparent  that 
the  parties  had  a  common  purpose  in  the  trans- 
action of  both  crimes,  or  where  the  testimony 
tending  to  show  the  commi^^sion  of  one  crime 
tends  to  prove  a  condition  of  mind  which  must 
necessarily  be  entertained  by  the  defendant  in 
the  commission  of  the  crime  charged.    •    •    •  " 

In  Rem.  Code,  at  section  2413,  the  crime 
of  assault  In  the  first  degree  is  defined  as 
follows : 

"Every  person  who,  with  intent  to  kill  a  hu- 
man  being    •    •    • 

"(1)  Shall  assault  another  with  a  firearm  or 
any  deadly  weapon  or  by  any  force  or  means 
likely  to  produce  death ;  •  •  •  shall  be  guilty 
of  assault  in  the  first  degree  and  shall  be  pun- 
ished by  imprisonment  in  the  state  penitentiary 
for  not  less  than  five  yean." 

fj]  By  this  statute,  so  far  as  applicable  to 
the  present  case,  the  crime  there  defliied  con- 
sists of  two  elements:  First,  an  assault; 
and,  second,  an  intent  to  kill  n  human  being. 
It  is  incumbent  upon  the  state  to  establish 
both  of  these  elements  as  facts  by  competent 
evidence.  In  State  v.  Dolan,  17  Wash.  499, 
60  Pac.  472,  the  defendant  was  charged  with 
and  convicted  of  the  crime  of  assault  with 
intent  to  commit  murder.  In  the  course  of 
the  (pinion,  It  was  there  said: 

"The  crime  here  charged  consists  of  two  es- 
sential elements:  First,  an  assault:  and,  sec- 
ond, a  specific  felonious  intent  to  kill.  Both 
these  elements  were  alleged  as  facts  in  the  in- 
formation, and  it  was  therefore  incumbent  upon 
the  state  to  establish  them  as  facts  by  compe- 
tent evidence.  And  it  was  for  the  jury,  and  not 
the  court,  to  determine  the  existence  of  both 
these  facts." 

[8]  The  court  was  there  consMering  an  In- 
struction which  was  held  to  be  erroneous  be- 
cause it  advised  the  jury  that  the  element  of 
Intent  to  kill  could  be  inferred  or  presumed 
from  the  act  done,  even  though  It  did  not  re- 
sult in  the  death  of  the  victim.  Where  the 
intent,  which  is  an  element  of  the  crime,  re- 
lates to  a  greater  crime  than  that  accomplish- 


cJd,  the  Intent  is  not  presumed  from  the  act 
done.  The  confusion  in  the  present  case 
seems  to  have  arisen  over  the  failure  to  dis- 
tinguish between  an  intent  which  is  inferred 
from  the  act  done,  when  the  act  does  not  go 
beyond  intent,  and  an  intent  to  commit 
a  greater  crime  than  the  act  done  actually 
accomplishes.  The  distinction  between  the 
two  intents  is  clearly  and  concisely  stated 
in  the  case  of  State  v.  Davis,  72  Wash.  261, 
l.'iO  Pac.  9.1,  where  it  is  said : 

"While  it  is  true  that  a  man  is  presumed  to 
intend  the  natural  and  probable  consequences  of 
bis  acts,  it  is  true  also  that  the  presumption 
arising  from  the  acts  alone  never  extends  beyond 
the  actual  consequences  of  the  acts.  If  one  per- 
son willfully  assaults  another  and  inflicts  upon 
him  a  dangerous  wound,  the  jury  would  have 
the  right  to  infer  from  the  act  that  he  intend- 
ed to  inflict  the  dangerous  wound ;  or,  if  one 
person  willfully  assaults  another  and  inflicts 
upon  him  a  dangerous  wound  likely  to  cause 
death  and  death  ensues  therefrom,  the  jury  have 
the  right  to  infer  from  the  act,  and  its  conse- 
quence that  he  intended  to  kill  the  person  as- 
saulted; but  if  a  man  assaults  another  and  in- 
flicts upon  him  a  dangerous  wound  likely  to  cause 
death,  but  death  does  not  ensue,  the  jury  have 
no  right  to  infer  from  the  act  alone  that  he  in- 
tended to  kill,  because  such  was  not  the  conse- 
quence of  the  act.  State  v.  Dolan.  17  Wash.  499, 
.50  I'ac.  472;  State  v.  Williams.  30  Wash.  143, 
78  Pac.  780.  So  in  the  instruction  in  question, 
it  was  error  to  instruct  that  the  jury  miebt  infer 
from  the  mere  asM'ault  and  the  infl'VHon  of  the 
wound  that  the  defendant  intended  to  kill  the  pros- 
ecuting witness,  because  death  was  not  the  con- 
sequence of  the  act.  Intent  in  such  cases  is  gath- 
ered from  all  the  circumstances  of  the  case,  of 
which  the  t:asault  and  wounding  are  only  a  part" 

It  was  necessary  in  the  case  now  before  ns 
for  the  state  to  allege  and  prove  both  the  as- 
sault and  the  Intent  to  kill,  because  the  Intent 
goes  be.vond  the  act  accomplished,  which  did 
not  result  in  the  death  of  the  victim.  It 
therefore  follows  that  the  evidence  _  showing 
the  appellant's  conduct  and  his  state  of  mind 
from  the  time  that  he  entered  the  saloon  and 
asked  for  the  drink,  which  was  refused  him, 
until  he  shot  and  wounded  Brooks,  was  ad- 
missible as  bearing  upon  the  Intent  to  kill, 
even  th6ugh  it  would  show  or  tend  to  show 
the  commission  of  another  offense.  Whether 
the  evidence  was  admissible  under  any  other 
theory  of  the  law  need  not  here  be  consid- 
ered, because  it  was  obviously  admissible  for 
the  purpose  already  indicated. 

[4]  The  second  point  is  that  the  verdict  of 
the  Jury  was  not  warranted  by  the  evidence, 
because  it  is  claimed  that  the  state  failed  to 
prove  an  Intent  to  kill,  but  this  contention 
cannot  be  sustained.  The  conduct  and  state 
of  mind  of  the  appellant,  previous  to  the 
shooting,  together  with  the  facts  of  the  shoot- 
ing, having  been  detailed  to  the  jury  in  the 
evidence,  would  sustain  a  finding  by  the  Jury 
that  the  appellant  shot  with  intent  to  kilL 
As  was  said  in  State  v.  Davis,  supra: 

"Intent  in  such  cases  is  gathered  from  all  the 
circumstances  of  the  case,  of  which  the  assault 
and  wounding  are  only  a  part." 

[I]  The  third  point  is  that  the  Information 
fails  to  charge  a  crime.  Among  other  things, 
It  is  recited  there  that  the  appellant— 
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"did  will'.vuUy,  ui.:u»rulJy.  uutJ  t'elooiously,  with 
intent  to  Icill  a  human  bring,  to  wit.  one  B.  A. 
Brooks  and  one  G.  C.  McDaniel,  nssault  another, 
to  wit,  one  R.  A.  Brooks  anf]  one  G.  C.  McDan- 
iel, with  a  Brearnj  or  deadly  weapon,  to  wit, 
a  32  special  Winchester  rille.  contrary  to  the 
form  of  the  statute  in  such  case  mnde  and  pro- 
vided and  against  the  peace  and  di$;nity  of  the 
•tate  of  ^yashington." 

This  information  Is  drawn  In  substantially 
the  language  of  the  statute,  and  was  suffi- 
cient to  enable  a  person  of  conanoii  undtT- 
stnuding  to  know  what  was  Intended.  The 
particular  otijection  to  the  iiiforuiatlou  is 
tha't  It  falls  to  state  the  manner  in  which  the 
rlfie  was  used,  but  a  charge  that  the  accused 
assaulted  another  with  "a  32  special  Win- 
chester rifle,"  with  intent  to  kill.  Is  sutB- 
ciently  definite.  Tlte  manner  in  which  the 
rifle  was  used  need  not  be  alleged.  State  v. 
Miller.  23  Kan.  690:  State  v.  Stelnemann, 
162  Mo.  188,  62  S.  W.  694  ;  State  v.  Fea  Ulster, 
12  Wash.  4C1,,41  Pac.  52;  21  Cyc.  803. 

[61  Ii"lnally,*lt  la  contended  that  the  sen- 
tence imposed  by  the  trial  court  was  not  in 
compliance  with  the  law.  The  statute  above 
quoted,  defining  assault  in  the  first  degree, 
provides  for  punishment  by  Iniprisonmeut  in 
the  state  penitentiary  "for  not  less  than  five 
years."  The  statute,  it  .will  be  seen,  Axes  the 
minimum  term  of  imprisonment,  but  does  not 
fix  the  maximum.  Section  2281,  Rem.  Code, 
provides  that: 

"  •  •  *  where  no  maximum  term  of  impris- 
onment is  prescribed  by  law,  the  court  shall  fix 
such  maximum  term  of  imprisonment." 

In  this  case,  the  appellant  was  sentenced 
to  the  state  penitentiary  at  Walla  Walla  "for 
a  period  of  nine  years."  Whether  this  nine 
years  was  intended  as  the  minimum  or  the 
maximum  does  not  appear.  The  Judgment 
should  hare  recited  that  the  appellant  be  im- 
prisoned, in  the  state  penitentiary  for  a  mini- 
mum period  fl.ved  by  the  court  in  the  exercise 
of  a  judicial  discretion — but  not  less  than 
five  years  (the  minimum  fixed  by  the  stat- 
ute)— and  for  not  more  than  the  number  of 
years  fixed  by  the  court  as  the  mpxiroum. 
This  error,  however,  does  not  call  for  revers- 
al of  the  Judgment,  but  only  for  the  remand- 
ing of  the.  cause  for  the  imposition  of  a  proper 
sentence  and  Judgment.  State  v.  Andrews,  71 
Wash.  181,  127  Pac.  1102. 

Remanded,  with  directions  to  enter  a  sen- 
tence and  Judgment  in  harmony  with  the 
statutory  requirements. 

ELLIS,  O.  J.,  and  GHADWICK.  PARKER, 
and  MORRIS,  JJ.,  concur. 


(98  Wash.  96) 

DAWSON  et  ux.  v;  CARSTBNS  «t  nx. 

(No.  14036.) 

(Supreme  Court  of  Washington.    Aug.  24,  1917.) 

1.  Appeal   ano   Error   <S=0S2(2)— Vacation 
OF  .TuDOMEN'T— Discretion. 
Where   there   was   nothing  in   a   petition  to 
vacate  judgment  wliich  showed  when  the  claim- 


ed error  therein  was  discovered  by  petitJoner, 
and  no  reason  was  set  forth  why  the  applica- 
tion was  dcl.nyed  until  the  last  day  of  the  year 
therefor  Umited  by  Rem.  Code  1915,  |  407,  the 
Supreme  Court  could  not  find  that  the  trial 
court  abused  its  discretion  in  deciding  the  ap- 
plication was  not  made  with  necessary  diligence. 

2.  JcDOMEJJT  i&=a6ij.3— Judgment  on  Motion- 
Conclusive  Character. 

A  judgment  on  a  motion  which  determines 
the  Bctinu  or  proceeding  is  Knal  and  cunclusire 
upon  all  questions  necessarily  iniolved  therein. 

3.  Judgment  «=»338— Petition  to  Vacate— 

SunSTITL'TE   FOB  APPEAL. 

A  petition  to  vacate  a  judgment  cannot  be 
prosecuted  as  a  substitute  for  an  appeal. 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  C.  M.  Easterday, 
Judge. 

Action  to  quiet  title  by  Charles  Dawson 
and  Ida  Dawson,  bis  wife,  against  Thomas 
Carstens  and  Stacie  C.  Carstens,  his  wife. 
From  an  order  sustaining  demurrer  to  their 
petition  to  vacate  Judgment  for  plaintiffs,  de- 
fendants appeal.     Alflrmed. 

Kerr  &  McO>rd,.  of  Seattle,  and  Frank  H. 
Kelley  and  C.  F.  Wilt,  both  of  Tacoma,  for 
appellants.  T.  L.  Stiles  and  Prank  M.  Car- 
nahnn,  both  of  Tacoma,  for  respondents. 

FULLERTON,  J.  In  an  action  to  quiet 
title  to  a  certain  tract  of  land,  brought  by  re- 
spondents Charles  Dawson  and  wife  against 
appellants  Thomas  Carstens  and  wife,  the 
decree  of  the  court  included  a  small  tract 
which  appellants  claim  was  not  Involved  in 
the  controversy.  This  tract  was  used  by  ap- 
pellants as  a  right  of  way  from  their  land 
to  the  public  highway;  an  easement  there- 
over having  formerly  been  granted  to  their 
predecessor  In  interest  by  one  Vaeth,  the 
record  holder  of  the  title.  The  appellants, 
claiming  that  this  right  of  way  parcel  was 
erroneously  Included  In  the  decree  of  tlie 
court  quieting  title  in  respondents,  filed  a 
motion  to  modify  the  Judgment  and  at  the 
same  time  a  petition  to  vacate  It  The  re- 
spondents interposed  a  demurrer  to  the  pe- 
tition on  the  ground  of  insufficiency  of  facts. 
On  the  bearing,  the  court  made  an  order 
denying  the  motion  and  sustaining  the  de- 
murrer. This  appeal  is  from  that  part  of 
the  order  sustaliiing  the  demurrer  to  the 
petition. 

The  sole  question  here  is  the  sufficiency  of 
the  petition.  It  is  alleged  therein  that,  when 
the  cause  in  which  the  Judgment  was  entered 
was  called  for  trial  on  the  merits,  counsel, 
who  had  been  in  the  case  from  the  beginning, 
were  unable  to  appear  because  of  other  pro- 
fessional engagements;  that  this  fact  was 
shown  to  the  court  and  a  continuance  asked, 
which  was  refused,  and  other  counsel  had  to 
be  substituted  who  did  not  have  time  to  ac- 
quaint themselves  suHlclently  with  the  facts 
of  the  case;  that  the  issues  Involved  some 
six  different  parcels  of  land  described  by 
motes  and  bounds,  which  Included  an  ease- 
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luent  for  a  driveway  owned  by  the  defend- 
ants Carstens;  that  counsel  who  tried  the 
case  became  confused  by  the  description,  ow- 
ing to  his  unfamlliarity  with  the  facts,  and 
suffered  the  decree  subsequently  entered  to 
Include  the  driveway,  wtdch  he  had  been  as- 
sured both  by  counsel  for  the  other  side  and 
by  the  court,  was  not  involved  In  the  contro- 
'  versy.  It  was  further  alleged  In  the  petition 
that  a  motion  for  a  new  trial  was  made  In 
the  cause,  which  the  trial  court  overruled, 
and  that  an  appeal  from  the  decree  was 
taken  to  this  court,  which  was  dismissed  be- 
cause not  timely  taken. 

[1]  The  ground  upon  which  the  trial  court 
rested  its  decision  does  not  appear  in  the  rec- 
ord. It  would  seem,  however,  that  it  could 
be  rested  on  any  one  of  a  number  of  grounds. 
In  the  first  place  the  petition  does  not  set 
forth  the  judgment  as  required  by  section  467 
of  Remington's  Code.  It  is  partially  set 
forth  In  substance,  but  It  is  not  shown  when 
the  Judgment  sought  to  be  vacated  was  en- 
tered, and  nothing  appears  in  this  court  to 
show  that  the  proceeding  was  brought  with- 
in the  year  limited  by  the  statute.  In  the 
second  place.  If  it  be  conceded  that  the  rec- 
ord could  be  supplied  in  this  respect,  and 
that  it  could  be  shown,  as  stated  in  the 
briefs,  that  the  proceeding  was  instituted  on 
the  last  day  of  the  year,  there  Is  nothing  in 
the  petition  to  Indicate  that  this  would  com- 
ply with  the  rule  of  diligence  require<l  in 
such  cases.  This  court  has  repeatedly  held 
that,  notwithstanding  the  statute  allows  such 
proceedings  to  be  Instituted  within  a  year 
after  the  entry  of  the  judgment,  the  party 
seeking  the  vacation  must  nevertheless  pro- 
ceed with  diligence  within  the  year;  and  that 
the  question  of  diligence  is  addressed  to  the 
discretion  of  the  lower  court;  and  that  this 
court  will  not  disturb  Its  conclusions  unless 
it  appears  that  its  discretion  has  been  abus- 
ed. Bozzlo  V,  Vaglio,  10  Wash.  270,  38  Pac. 
1042;  Euhn  v.  Mason,  24  Wash.  94,  94  Pac. 
182;  Nelson  v.  Nelson,  56  Wash.  671,  106 
Pac.  138,  107  Pac.  195.  There  Is  nothing  In 
the  petition  which  shows  when  the  error 
claimed  was  discovered  by  the  petitioner, 
nor  Is  any  reason  set  forth  why  the  applica- 
tion was  so  long  delayed.  Clearly,  without 
some  such  showing,  this  court  cannot  And 
that  the  trial  court  abused  its  discretion  If 
It  decided  that  the  application  was  not  made 
with  the  necessary  diligence. 

[2, 3]  Again,  the  error  complained  of  was 
properly  cognizable  by  motion  under  either 
section  .303  or  section  398  of  the  Code  (Rem.), 
or  by  an  appeal  from  the  Judgment  under 
the  general  statutes  relating  to  appeals. 
Both  of  these  remedies  were  resorted  to  and 
failed  of  fruition.  As  a  Judgment  on  a  mo- 
tion which  determines  the  action  or  proceed- 
ing is  final  and  conclusive  upon  all  questions 
necessarily  involved  therein  (Tatum  v.  Gelst, 
40  Wash.  575,  82  Pac.  902;  Pierce  County  v. 


Bunch,  49  Wash.  599,  98  Pac.  164 ;  Flueck  v. 
Pedigo,  65  Wash.  616.  104  Paa  1119;  NeweU 
V.  Young,  69  Wash.  286,  109  Pac.  801),  and  as 
a  petition  to  vacate  a  Judgment  cannot  be 
prosecuted  as  a  substitute  for  an  appeal 
(Kuhn  V.  Mason,  supra),  the  demurrer  was 
properly  sustained  as  seeking  to  relieve  from 
a  matter  once  adjudicated. 

Other  reasons  might  be  stated,  but  these 
are  sufficient  to  show  that  the  trial  court  did 
not  err  In  Its  conclusions. 

We  have  not  overlooked  the  claim  of  the 
petitioners  to  the  effect  that  the  Judgment  Is 
void  on  its  face,  and  one  concerning  which 
the  rules  of  time  and  diligence  have  no  appli- 
cation, and  that  it  is  thus  subject  to  be  set 
aside  by  the  court  whenever  the  fact  is  call- 
ed to  its  attention.  But  lye  cannot  agree 
with  counsel  that  the  Judgment  is  void  on  its 
face.  From  so  much  as  appears  in  the  peti- 
tion, the  judgment  may  have  been  voidable 
and  subject  to  correction  in  a  proper  proceed- 
ing, but  nothing  is  shown  which  indicates 
that  it  is  not  valid  against  a  collateral  at- 
tack. 

The  Judgment  is  affirmed. 

BLLIS,  C.  3.,  and  MOUNT.  PARKER,  and 
HOLCOMB,  JJ.,  concur. 


(98  Wash.  «) 
AMERICAN  PACKING  CO.  v.  LTJKETA 
et  al.    (No.  13806.) 

(Supreme  Court  of  Washington.    Aug.  18,  1917.) 

1.  Replevin    «=»52— Titlb— Evidencb— Suf- 
nciENCT. 

In  replevin  to  recover  a  fishing  boat,  heU, 
antler  evidence,  that  intervener  was  the  owner 
of  a  one-half  interest  in  the  boat. 

2.  Repi-evin  «:=»8(2)—TrrLE— Undivided  In- 
terest. 

Where  the  intervener  was  tho  owner  of  an 
undivided  one-half  interest  in  the  boat,  and  not 
bound  by  the  contract  between  pinintiff  and  the 
other  defendant  upon  which  plaintiff  relics,  the 
taking  of  possession  of  the  boat  by  plaintiff  waa 
wrongful;  there  being  no  fraud  or  wrongful 
confusion. 

3.  Replevin  ®=»S6— Issues  Determi.nkd. 

In  replevin,  although  all  the  parties  nnd  the 
subject-matter  were  before  the  court,  where  the 
only  issue  made  by  the  pleadings  was  the  title 
to  the  property,  other  rights  of  the  parties  will 
not  be  determined. 

Department  1.  Appeal  from  Superior 
Court.  King  Coiinty ;    John  iS.  Jurey,'  Judge. 

Replevin  by  the  American  Packing  Com- 
pany against  Paul  Iiuketa,  in  which  Sam 
Loketa  Intervened.  Judgment  for  plaintiff, 
and  defendant  and  intervener  appealed.  Re- 
versed and  remanded. 

Van  O.  Griffin,  of  Seattle,  for  appellants. 
Byers  &  Byers,  of  Seattle,  for  respondent. 

MIAIN,  J.  The  purpose  of  this  action  was 
to  recover  possession  of  a  fishing  boat  known 
as  Boston  II.  The  only  defendant  named  in 
the  complaint  was  Paul  Luketa.    After  the  ac- 
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lion  bad  been  instituted,  Sam  Luketa,  a  broth- 
•.>r  of  the  defendant  named  in  tbe  complaint, 
intervened,  claiming  to  be  the  owner  of  an 
undivided  one-half  interest  in  tbe  boat  and 
Its  equlpmeot.  After  the  issues  were  framed, 
the  cause  was  tried  to  the  court  without 
a  Jury,  and  resulted  in  a  judgment  that  the 
title  to  the  boat,  and  the  right  to  the  posses- 
sion thereof,  was  in  tbe  plaintiff.  lYom  this 
Judgment,  the  defendant  and  the  intervener 
appeal. 

In  the  interest  of  clearness  of  expression, 
Paul  Luketa  will  be  referred  to  as  the  de- 
fendant, Sam  Luketa  as  the  ihtervener,  and 
American  Packing  Company  as  the  plaintiff. 
The  facts  are  these:  The  defendant  and  the 
intervener,  being  flsbermen,  desired,  during 
the  spring  of  1915,  to  construct  a  boat  for 
the  purpose  of  engaging  In  that  business. 
Not  having  sufficient  financial  ability  to  pro- 
vide for  the  construction  and  equipment  of  a 
boat,  they  sought  an  Interview  with  one 
Harry  Ramwell,  president  and  manager  of 
the  plaintiff,  for  the  purpose  of  securing 
from  the  plaintiff  a  loan  or  advancement  of 
money  to  aid  in  the  construction  and  equip- 
ment of  the  boat.  This  Interview  resulted 
in  a  promise  on  the  part  of  the  plaintiff  to 
render  the  financial  aid  requested.  A  written 
contract  for  the  construction  of  the  boat  was 
entered  into  between  tbe  defendant  and  the 
intervener,  as  one  party  thereto,  and  a  ship- 
building firm  located  at  Ballard,  Wash.,  and 
composed  of  J.  Heggem  and  E.  Erlkseu,  as 
the  other  party.  The  boat,  in  due  time,  was 
constructed  and  equipped,  the  total  cost 
being  approximately  $6,000.  The  defendant 
and  the  intervener  each  contributed  to  the 
cost  of  tbe  construction  and  equipment,  and 
the  plaintiff  advanced  approximately  $2,000 
on  the  construction  cost.  On  July  12,  1915, 
tbe  plaintiff  and  the  defendant  entered  into 
a  written  contract  by  which  it  was  provided 
that  the  plaintiff  should  advance  $3,400  to- 
ward the  construction  and  equipment  of  the 
Boston  II,  and  the  plaintiff  was  acknowledg- 
ed to  be  the  owner  thereof,  with  the  right 
to  full  control  of  the  boat  unUl  the  $3,400 
should  be  repaid  to  it  By  this  written  agree- 
ment, tlie  defendant  was  to  have  the  use  of 
the  bont  for  fishing  as  long  as  agreeable  to 
tbe  plaintiff,  and  all  fish  caught  were  to  be 
sold  to  the  plaintiff  at  tbe  same  prices  as 
other  fishermen  were  paid.  The  second  para- 
graph of  tbe  contract  provided  that  If  tbe 
defendant,  wltMn  a  reasonable  time,  or  on 
demand,  should  pay  the  $3,400  mentioned, 
then  the  title  to  the  boat  was  to  be  conveyed 
to  blra.  The  Intervener  was  not  a  party 
to  this  agreement,  and  is  In  no  manner  re- 
ferred to  therein.  On  January  8,  1916,  the 
plaintiff  demanded  possession  of  the  boat, 
which  was  refused,  and  soon  thereafter 
brought  this  action  In  replevin  and  took 
possession  of  the  same.  On  January  10, 1916, 
the  plaintiff  paid  on  account  of  the  equipment 
of  the  boat  tbe  sum  of  $1,107;   this  appar- 


ently being  the  balance  due  upon  tbe  irar- 
chase  price  of  the  fishing  net. 

The  controlling  question  Is  the  location  of 
the  title  to  tbe  boat  at  the  time  it  was  taken 
possession  of  by  the  plaintiff.  The  defendant 
and  tbe  intervener  each  claim  to  own  nn  un- 
divided one-half  Interest  therein,  there  being 
no  controversy  between  them.  Tbe  plaintiff 
claims  that  tbe  title  Is  in  It,  and  that  there- 
fore  it  rightfully  took  possession. 

[1]  The  first  inquiry  must  be  directed  as 
to  the  ownership  of  tbe  boat.  The  undoubted 
facts  are  that  tbe  defendant  and  the  Inter- 
vener together  approached  the  plaintiff, 
through  Its  president  and  manager,  and 
sought  the  loan  or  advancement  referred  to. 
They  together  contracted  for  the  construction 
of  tbe  boat;  they  supervised  its  construc- 
tion ;  they  received  It  Into  their  possession 
when  completed;  they  operated  it  during  tbe 
fishing  season  for  the  year  1915  together,  a& 
owners;  they  each  contributed  something 
toward  the  cost  of  Its  construction  and 
equipment.  Under  these  facts  It  could  not 
well  be  held  that  the  Intervener  was  not  the 
owner  of  an  undivided  one-half  interest  in 
the  boat,  unless  the  other  evidence  offered 
would  lead  to  a  contrary  conclusion.  It  Is 
true  that.  Ramwell  testified  that  he  did  not 
know  that  the  Intervener  had  any  interest 
In  the  boat,  but  the  intervener  might  have 
an  interest  In  the  boat,  and  yet  that  fact 
not  be  known  to  the  witness.  When  tbe  con- 
struction of  the  boat  was  completed,  the 
master  carpenter's  certificate  by  Eriksen 
and  Heggem  was  .issued  to  tbe  American 
Packing  Company,  the  plaintiff,  as  owner. 
By  what  authority  the  contractors  Issued 
the  certificate  does  not  appear.  Tbe  consoli- 
dated certificate  of  enrollment  and  license 
recites  that  the  American  Packing  Company 
is  tbe  owner  of  the  boat.  Tbe  rule  of  law 
seems  to  be  that  tbe  certificate  of  enrollment 
is  not  evidence  that  the  title  to  the  boat  Is 
In  the  person  named  therein  as  owner  when 
such  person  offers  It  as  evidence  in  support 
of.  bis  own  title.  Lincoln  v.  Wright,  23  Pa. 
76,  62  Am.  Dec.  316 ;  The  Nancy  Dell  (D.  C.> 
14  Fed.  744;  Bradbury  v.  Johnson,  41  Me. 
5S2,  66  Am.  Dec.  264.  In  the  last  case  cited 
it  was  said: 

"To  entitle  the  plaintiffs  to  maintain  the  ac- 
tion, they  must  prove  title  in  themselves.  For 
this  purpose  tbe  copy  of  the  register  is  relied 
upon.  Tho  registry  acts  are  considered  as  in- 
stitutions purely  local  and  municipal,  for  pur- 
poses of  public  policy.  The  register  therefore  is 
not,  of  itself,  evidence  of  property,  except  so 
far  as  it  is  confirmed  by  some  auxiliary  circum- 
stance, showing  that  it  was  made  by  the  author- 
ity or  assent  of  the  person  named  in  it.  and 
who  is  sought  to  be  charged  as  owner.  With- 
out such  connecting  proof  the  register  has  been 
held  not  to  be  even  prima  facie  evidence  to 
charge  a  person  as  owner;  and  even  with  such 
proof  it  is  not  conclusive  evidence  of  ownership; 
for  an  equitable  title  in  one  person  may  well  con- 
sist with  the  documentary  title  at  the  custom 
house  in  another.  Where  the  question  of  own- 
ership is  merely  incidental,  the  register  alone 
has  been  deemed  suflScient  prima  facie  evidence. 
But  in  favor  of  the  person  claiming  as  owner  it 
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18  no  evidence  at  all,  being  nothing  more  than 
his  declaration.  1  Greenl.  Ev.  g  494;  Tinkler 
T.  Walpole,  14  East,  22tt:  Frazer  v.  Hopkins, 
2  Taunt  5;  Mclver  v.  Humble,  18  East,  16»; 
1  Starkie's  Ev.  pt.  2,  «  53;   1  Phil.  Ev.  411. 

"But,  though  the  production  of  the  register  op 
certificate,  in  «hieh  his  name  is  omitted,  is  con- 
clusive to  negative  the  interest  of  the  assured, 
yet  its  production  with  the  name  inserted  is  not, 
in  itself,  without  more,  even  prima  fade  of  hi« 
title.     Arnold  on  Ins.  1327. 

"The  register  cannpt  be  rendered  evidence  in 
favor  of  the  person  who  procured  it  to  be  made, 
though  it  may  be  against  him.  I^igon  v.  Or- 
leans Navigadon  Co.,  7  Mart.  (N.  S.)  6S2.  The 
certificate  of  registry  is  not  even  prima  fade 
evidence  of  ownership.  Pirie  v.  Anderson,  4 
Taunt.  652:   2  Saund.  Plead.  &  Ev.  237. 

"In  an  action  against  a  person,  as  owner,  the 
register,  if  the  oath  of  ownership  is  made  by 
himself,  is  treated  as  an  admission,  which  may 
be  given  in  evidence  to  charge  him;  if  made 
by  another  person,  and  his  assent  thereto  is 
not  proved,  it  is  the  declaration  of  another  par- 
ty, which  canuot  affect  him.  But  when  offered 
by  a  party  to  establish  his  own  title,  it  is  simply 
a  proposition  to  prove  his  own  declarations  for 
his  own  benefit,  and  therefore  inadmissible  for 
that  purpose." 

As  we  view  the  record  and  the  law,  there 
Is  DO  escape  from  the  conclusion  that  the 
Intervener  wa.s  a  part  owner  In  the  boat. 

It  Is  here  assumed,  but  not  decided,  that 
whether  the  writing  above  referred  to  be  con- 
sidered as  a  chattel  mortgage,  or  as  a  condi- 
tional sale  contract,  the  plaintiff  would  have 
the  right  thereunder  to  take  possession  of  the 
vessel  if  the  other  party  to  the  contract  were 
In  default,  and  the  intervener  bad  no  interest 
in  the  boat.  We  do  not  understand  It  to  be 
claimed  that  the  intervener  either  authorized 
the  contract,  or  that  the  defendant  acted  as 
agent  for  him  in  executing  it.  Assuming  that 
the  plaintiff  had  the  right,  tmder  the  con- 
tract, to  the  possession,  as  against  the  de- 
fendant, it  does  not  follow  that  it  had  the 
right  to  possession  as  against  the  intervener. 
The  rule  is  that  replevin  lies  only  for  specific 
property,  capable  of  identification  or  sepa- 
ration, so  as  to  be  seized  in  kind,  and  cannot 
be  maintained  for  an  undivided  interest  or 
share,  except  in  cases  of  fraud  or  wrongful 
confusion  of  property.  In  the  case  now  be- 
fore us  there  is  no  claim  of  fraud  or  wrongful 
confusion.  34  Cyc.  1359 ;  Cobbey  on  Replev- 
in (2d  Ed.)  i  73,  p.  43;  Shlnn  on  Replevin, 
{  567,  p.  524;  Hackett  v.  Potter,  131  Mass. 
60.    In  the  authority  last  cited  it  was  said: 

"In  the  case  at  bar  it  is  not  necessary  to  con- 
sider the  question  whether  a  part  owner  of  a 
chattel  may  maintain  replevin  for  the  whole 
chattel  against  a  defendant  who  has  no  right  to 
it,  if  the  nonjoinder  of  the  other  owners  is  not 
pleaded.  That  is  quite  a  different  question  from 
the  one  here  presented.  The  dedsive  obp'ection 
to  the  maintenance  of  the  action  is  that  it  calls 
for  the  delivery  of  a  fractional  part  of  a  chattel 
to  the  plaintiff,  which  delivery  cannot  be  made 
wiUiout  delivering  to  him  the  whole  chattel,  in 
which  others  have  rights  of  ownership." 

[21  The  Intervener  being  the  owner  of  an 
undivided  one-half  interest  in  the  boat,  and 
not  being  boimd  by  the  written  contract,  so 
far  as  this  record  shows,  upon  which  the 


plaintiff  relies,  it  follows  tttat  the  taking  pos- 
session of  the  boat  by  the  plaintiff  was  not 
rightful. 

[3]  One  other  question  remains,  and  that 
is  whether,  since  the  subject-matter  and  all 
the  parties  are  before  the  court,  their  rights, 
other  than  the  title  to  the  vessel,  should  be 
determined. 

In  Grote-Rankln  Co.  v.  Brownell,  76  Wash. 
335,  136  Pac.  145,  it  was  held  that  an  issue 
made  by  the  pleadings  between  defendants 
in  a  replevin  action  could  be  determined  in 
that  action,  because  it  appeared  that  no  prej- 
udice would  result,  and  the  Judgment  entered 
would  give  relief  consistent  with  the  case 
made  by  the  pleadings,  but  that  case  is  not 
here  applicable.  The  issue  in  the  present 
case  made  by  the  pleadings  is  the  title  to  the 
vessel.  The  intervener  being  the  owner  of  an 
interest  therein,  and  not  being  bound  by  the 
contract  upon  which  the  action  was  based, 
replevin  does  not  lie.  There  is  no  issue  made 
by  the  pleadings  as  to  any  other  relief  which 
the  plaintiff  would  be  entitled  to,  as  against 
either  the  defendant  or  the  intervener.  The 
statute  (Rem.  Code,  }  434)  directs  the  kind  of 
a  Judgment  to  be  entered  in  a  replevin  action. 
It  is  there  provided: 

"  •  •  •  If  the  property  has  been  delivered 
to  the  plaintiff,  and  the  defendant  claim  a  re- 
turn thereof,  judgment  for  the  defendant  may  be 
for  a  return  of  the  property,  or  the  value  thereof 
in  case  a  return  cannot  be  had,  and  damages  for 
taking  and  withholding  the  same." 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  direction  to  the  superior 
court  to  enter  a  Judgment  in  accordance  with 
this  statute. 

Reversed  and  remanded. 

ELI..IS,  C  J.,  and  WEBSTER.  MORRIS, 
and  CHADWIOK,  JJ..  concur. 

(98  Wash.  154) 
HARRISON  V.  SMITH  et  ux.    (No.  13739.) 
(Supreme  Coart  of  Washington.    Aug.  29, 1917.) 

1.  Appeal  and   Ebror  ®=>895(2)— Conflict- 
INQ  Evidence— Rbview. 

Where  the  evidence  on  each  side  is  clear  and 
unequivocal  but  in  direct  onnfli<t  t'  •  ''•"••iir 
of  credibility  of  witnesses  becomes  all-important, 
and  this  court  in  a  trial  Ue  uu\<.i  iv .,.  ..ui  in- 
terfere with  the  decision  of  the  trial  court. 

2.  Appeal  and  Bbbob  «=>895(1)— Trial  Dk 
Novo — Extent  of  Review. 

In  a  trial  de  novo  this  court  will  limit  its 
dedsion  to  the  question  actually  presented. 

3.  MoBTOAOEs  €=>490— Payment  or  Taxes— 
Reimbubbement— Volunteer. 

Where  under  a  mortgage  the  mortgagee  had 
the  privilege  of  paying  the  taxes  when  due, 
he  was  not  compelled  to  wait  until  the  taxes 
were  delinquent  on  pain  of  being  treated  as  a 
volunteer,  and  the  court  on  foreclosure  prop- 
erly induded  the  taxes  so  paid  in  the  judg- 
ment. 

Department  2.  Appeal  from  Superior 
CJourt,  Grays  Harbor  County;  Ben  Sheeka, 
Judge. 
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Action  by  E.  L.  Harrison  against  William 
Smith  and  wife.  Decree  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

B.  E.  Boner,  of  Aberdeen,  for  appellants. 
A.  Emerson  Cross,  of  Aberdeen,  for  respond- 
ent 

ELLIS,  O.  J.  Action  to  foreclose  a  mort- 
gage given  by  defendants  to  plaintiff  to  se- 
cure the  payment  of  their  promissory  note  for 
$450,  with  Interest  at  8  per  cent,  per  annum 
from  date  until  paid.  The  defense  was  a 
plea  of  payment  The  mortgage  covers  lots 
1,  2,  6,  6,  7,  8,  9,  10,  and  11,  in  block  4,  town 
of  Westport  Beach,  Grays  Harbor  county. 
Both  note  and  mortgage  bear  date  September 
10,  1909.  On  lots  8  and  9  Is  a  cottage.  The 
other  lots  are  cleared  and  used  at  least  in 
part  as  a  garden.  On  February  14, 1910,  de- 
fendants conveyed  lots  1, 2,  6,  and  6  to  plain- 
tiff. In  the  deed  they  covenanted  that  the 
lots  were  free  from  all  incumbrances  "except 
the  mortgage  now  held  by  said  party  of  the 
second  part  for  which  this  deed  Is  subject 
and  the  taxes  now  against  said  property." 
Defendants  in  support  of  their  plea  of  pay- 
ment assert  that  this  deed  .was  given  in  full 
'  satisfaction  of  the  debt  Plaintiff  just  as 
positively  asserts  that  the  deed  of  the  four 
lots  was  talien  as  a  mere  accommodation  to 
defendants,  who  were  deeply  in  debt  and 
professed  a  fear  that  some  of  their  creditors 
would  attempt  to  seize  the  property,  and  that 
the  title  was  held  by  plaintiff  for  the  sole 
purpose  of  conveyance  whenever  and  to 
whomsoever  defendants  might  direct  but  sut>- 
Ject  to  the  mortgage.  Upon  this  issue  of  fact 
the  contest  was  mainly  waged.  The  trial 
oonrt  made  no  written  findings  of  fact,  but 
entered  a  decree  foreclosing  the  mortgage, 
giving  plaintiff  Judgment  for  the  amount  of 
the  note  and  accrued  Interest,  and  for  taxes 
and  Insurance  premiums  paid  by  plaintiff, 
with  interest  and  fpr  costs,  and  ordering  that 
all  nine  of  the  lots  be  sold  to  satisfy  the 
judgment  In  default  of  payment.  The  decree 
contained  an  order  that  plaintiff,  within  ten 
days,  deposit  In  court,  for  delivery  to  defend- 
ants, a  quitclaim  deed  of  the  four  lots  which 
had  been  conveyed  to  blm.  Defendants  ap- 
peal. 

[1]  The  case  is  here  for  a  trial  de  novo. 
We  have  therefore  read  the  evidence  and  all 
of  it  with  close  attention.  It  presents  an  Ir- 
reconcilable conflict  of  sworn  statement  even 
as  to  immaterial  details.  The  evidence  as  to 
the  attendant  and  collateral  circumstances 
and  as  to  the  subsequent  conduct  and  admis- 
sions of  the  parties  Is  In  as  sharp  conflict 
as  is  that  touching  what  was  said  and  done 
when  the  deed  of  the  four  lots  was  made. 
The  few  circumstances  In  evidence  which  in 
any  wise  tend  to  corroborate  either  version 
of  the  transaction  can  hardily  be  said  to 
preponderate  on  either  side.    A  detailed  dis- 


cussion of  the  evidence  would  be  a  profitless 
expenditure  of  time  and  a  wanton  waste  of 
space.  The  case  is  one  Imperatively  demand- 
ing the  exercise  of  an  intelligent  Judgment 
as  to  the  credibility  of  witnesses,  most  of 
whom  were  manifestly  partisans  of  one  side 
or  the  other.  The  trial  Judge,  who  was  ob- 
viously In  a  much  better  position  to  exercise 
such  a  Judgment  wisely  and  justly  than  are 
we,  was  evidently  of  the  opinion  that  the 
credible  evidence  preponderated  in  favor  of 
respondent  The  record  gives  us  no  warrant 
to  say  that  he  was  wrong. 

Appellants  Invoke  the  familiar  principle 
that  he  who  asserts  that  a  writing  is  other 
than  It  purports  to  be  must  establish  his 
claim  by  clear  and  convincing  evidence,  cit- 
ing to  the  point  Kegley  v.  Skillman,  68  Wash. 
641,  123  Pac.  1081 ;  Johnson  v.  National  Bank 
of  Commerce,  65  Wash.  261, 118  Pac.  21,  L.  R. 
A.  1916B,  4,  and  other  decisions  of  like  char- 
acter.  The  soundness  of  the  rule  will  at  once 
be  conceded.  *But  where,  as  here,  the  evi- 
dence on  each  side  Is  clear  and  unequivocal, 
and  the  two  sides  are  in  direct  antagonism, 
the  factor  of  credibility  of  the  witnesses  be- 
comes all-Important  in  determining  which 
party's  evidence  carries  convicstion.  Any 
practical  application  of  the  rule  Invoked  to 
the  typewritten  record  of  such  evidence  em- 
phasizes the  expediency,  not  to  say  necessity, 
of  according  great  weight  to  the  judgment  of 
the  trial  court  who  saw  and  heard  the  wit- 
nesses and  had  the  advantage  of  the  trial  at- 
mosphere. Dyer  r.  Dyer,  66  Wash.  .535,  118 
Pac.  634. 

[2]  No  question  as  to  the  admissibility  of 
parol  evidence  to  prove  that  the  deed  of  the 
four  lots  to  respondent  was  merely  in  trust 
to  hold  and  convey,  either  on  the  ground  that 
It  tended  to  vary  the  terms  of  a  written  in- 
strument or  that  such  a  trust  was  an  express 
trust,  v^as  either  raised  In  the  court  below  or 
argued  here.  No  such  objection  to  the  evi- 
dence was  offered.  Appellants  ooutented 
themselves  with  meeting  the  parol  evidence 
in  kind.  We  mention  this  merely  to  limit 
our  decision  as  a  precedent  to  the  question  ac- 
tually presented. 

13]  We  deem  it  necessary  to  notice  but  one 
other  point.  Appellants  contend  that  because 
respondent  paid  the  taxes  on  the  four  lots 
before  they  were  delinquent,  he  was  a  mere 
volunteer,  and  hence  the  court  erred  in  in- 
cluding the  amounts  so  paid  in  the  Judgment. 
The  mortgage,  however,  expressly  gave  the 
mortgagee  the  privilege  of  paying  the  taxes 
when  due.  If  not  then  paid  by  the  mortgagors, 
and  made  such  payment  a  charge  £:'>cured  by 
the  mortgage.  He  was  uot  compelled  to  wait 
till  the  taxes  were  delinquent  on  pain  of  be- 
ing treated  as  a  volunteer. 

The  decree  Is  affirmed. 

MOUNT,  HOLCOMB,  FULLERTON,  and 
PARKER,  JJ.,  concur. 
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5TATB  ex  reL  GORDON  et  ux.  t.  SMITH, 

Judge  of  Snperior  Court,  King  County. 

(No.  14243.) 

(Supreme  Court  of  Washington.    Aug.  24,  1917.) 

1.  Appeal  and   Ebror   ®=>1204 — BFFEfcT  of 
Detebuination  —  Enfobciuent  of  Judo- 

IIENT. 

Where  the  judgment  in  an  action  to  rescind 
an  exchange  of  properties  definitely  fixed  and  de- 
termined the  respective  rights  of  the  parties,  and 
such  judgment  was  affirmed  on  appeal,  any  sub- 
Bequent  orders  or  adjudications  of  the  court  in 
the  cause  must  be  confined  to  such  as  are  necea- 
Bury  to  carry  the  judgment  into  execution. 

2.  Judgment  <©=»228— Alternative  REuEnr— 
Election— BiNDiRO  Chakacter. 

Where  judgment  in  an  action  for  rescission 
of  an  exchange  of  properties  gave  defendants  an 
option  to  redecd  the  property  within  30  days  or 
to  submit  to  a  judgment  for  its  value,  which 
was  determined,  defendants'  failure  to  red(>ed 
the  property  within  the  time  fixed  was  an  elec- 
tion to  keep  it  and  submit  to  judgment  for  its 
value,  and  such  election  was  binding  on  plain- 
tiffs also. 

3.  Court  Comuissionebs  €=»3— CouMissioif- 

BB'S  I>CBD. 

Where  death  of  a  plaintiff  in  an  action  to 
rescind  an  exchange  of  properties  prevented  re- 
conveyance by  plaintiffs  as  individuals  to  de- 
fendants in  accordance  with  judgment  of  rescis- 
sion, a  commissioner's  deed  would  convey  all  the 
title  of  the  surviving  plaintiff,  as  well  as  all  the 
title  vested  in  the  estate  of  the  deceased  plain- 
tiff. 

4.  Court  Coumissionebs  ^»3— Couuission- 
ER's  Deed— Special  Wabbanties. 

A  commissioner's  deed,  reconveying  to  de- 
fendants, in  an  action  for  rescission  of  an  ex- 
change of  properties,  can  he  made  with  the  spe- 
cial warranties  required  by  the  judgment  of  re- 
scission, obligatory  on  the  surviving  plaintiff 
and  on  the  estate  of  a  deceased  plaintiff,  and  to 
such  special  warranties  defendants  must  look  fnr 
any  relief  for  any  negligent  act  of  plaintiffs 
which  may  have  caused  loss. 
6.  Deposits  in  Court  «=»11— With  draw  al— 
Requirehkntb  of  Judgment. 

Defendants,  in  an.  action  for  rescission  of  an 
exchange  of  properties,  are  entitled  to  withdrnw 
the  money  deposited  in  court  by  plaintiffs  pur- 
suant to  the  requirements  of  the  judgment  of  re- 
scission. 

Department  2.  Appllcatton  for  writ  of 
mandamns  by  the  State  of  Washington  on 
the  relation  of  B.  M.  Gordon  and  wife,  against 
Everett  Smith,  one  of  the  Judges  of  the  Su- 
perior Court  of  King  County.  Writ  of  man- 
date directed  to  Issue,  with  Instructions. 

Byers  &  Byers,  of  Seattle,  for  relators. 
Wilson  R.  Gay,  of  Seattle,  for  respondent 

PULLERTON,  J.  This  Is  an  original  ap- 
plication for  a  writ  of  mandamus.  To  an  un- 
derstanding of  the  questions  involved  a  some- 
what extended  statement  of  the  facts  is  nec- 


On  July  7,  1913,  the  relator  E.  M.  Gordon 
and  his  then  wife  entered  Into  a  contract 
With  C.  Xt.  Hlllman  and  Bessie  Olive  HIU- 
man,  bis  wife,  for  an  exchange  of  properties. 
The  property  to  be  exchanged  on  the  part  of 
the  Gordons  consisted  of  three  separately  de- 


scribed tracts  of  real  property  situated  in 
King  county,  together  with  certain  furniture 
and  fixtures  then  in  an  apartment  house 
erected  on  one  of  such  tracts.  The  property 
on  the  part  of  the  HlUmans  consisted  of  nu- 
merous described  tracts  of  real  property  situ- 
ated In  the  counties  of  King,  Thurston,  and 
Mason,  together  with  a  number  of  promis- 
sory notes  payable  to  C.  D.  Hlllman,  with 
certain  securities.  The  transfer  of  the  proj)- 
ertles  was  made  on  the  day  following  the 
execution  of  the  agreement,  and  was  made 
subject  to  the  existing  liens  then  on  the  prop- 
erties and  subject  to  the  taxes  for  the  year 
1912. 

Shortly  after  the  completion  of  the  tmns- 
action  Gordon  and  wife  conceived  that  th<'y 
had  been  defrauded  thereby,  and  instituted 
an  action  of  rescission.  In  this  action  they 
were  successful,  the  judgment  of  the  trial 
court  tfeing  affirmed  In  this  court  on  the  ap- 
peal of  Hlllman  and  wife.  Gordon  v.  Hlll- 
man, 91  Wash.  490,  158  Pac.  96.  The  judg- 
ment directed  that  the  defendants,  within  30 
days  after  the  entry  thereof,  or.  In  case  of 
an  appeal  and  an  affirmance  of  the  judgment 
by  the  appellate  court,  within  30  days  after 
the  return  of  the  remittitur  from  such  court, 
reconvey  to  the  plaintiffs  by  a  special  war- 
ranty deed  the  real  property  conveyed  to 
them  by  the  plaintiffs,  or  In  default  of  such 
conveyance  that  the  plaintiffs  have  judgment 
against  them  In  the  sum  of  $42,000;  also 
that  they  convey  by  bill  of  sale  within  a  like 
period  of  time  the  furniture  In  the  apart- 
ment house,  or  In  case  of  default  that  the 
plaintiffs  have  judgment  against  them  for  the 
sum  of  $2,500.  It  was  also  provided  that  the 
conveyances  be  made  subject  to  all  Hens  and 
Incumbrances  on  the  property  existing  on 
the  7th  day  of  July,  1913,  and  also  subject  to 
all  taxes  subsequently  accruing  upon  the 
property.  The  Judgment  likewise  provided 
for  a  reconveyance  and  assignment  to  the  de- 
fendants by  the  plaintiffs  of  all  of  the  prop- 
erty conveyed  and  assigned  to  them  within 
60  days  after  the  date  of  the  judgment,  sub- 
ject to  the  Hens  existing  on  the  property  at 
the  date  of  the  orlglnul  conveyance,  and  sub- 
ject to  the  subsequently  accruing  taxes.  The 
Judgment  also  provides: 

"It  is  further  ordered,  adjudged,  and  decreed 
that  within  30  days  from  the  date  of  the  entry  of 
this  decree,  or  within  30  days  of  the  filing  of  the 
remittitur  herein  in  the  event  that  this  cause  is 
appealed  to  the  Supreme  Court,  and  forthwith 
upon  reconveyance  by  defendants  as  above  pro- 
vided, the  plaintiffs  repay  to  the  defendants  the 
sum  of  $4,309.01,  said  principal  representing 
sums  expended  by  the  defendants  upon  proper- 
ties conveyed  by  plaintiffs  to  defendants  and 
herein  directed  to  be  reconveyed  as  shown  in 
Defendant's  Exhibit  25;  and  it  is  further  or- 
dered, adjudged,  and  decreed,  that  the  said  plain- 
tiffs, in  default  of  the  reconveyance  of  the  above- 
mentioned  note  of  $2,000,  together  with  th« 
mortgage  securing  the  same  given  by  one  Gor- 
man, shall  pay  to  the  defendants  the  sum  of 
$1,000,  hereby  fixed  as  the  value  of  said  note 
and  mortgage:   and  it  is  further  ordered,  ad- 
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Judged,  and  decreed  tbat  tbe  qnestion  of  liability 
of  plaintiffs  to  repay  to  the  defendants  the  sum 
of  $459.78,  with  interest  thereon,  being  the 
amount  represented  by  a  certain  note  made  by 
plaintiff  £1  M.  Gordon  to  the  defendant  on  July 
15,  1913,  is  hereby  left  speci^cally  nndeterroined 
and  to  be  determined  by  supplemental  decree 
herein.  It  is  further  ordered,  adjudged,  and  de- 
creed tbat  if  the  parties  hereto  fail,  neglect,  or  re- 
fuse within  the  period  herein  named  to  make 
conveyances  herein  as  ordered,  a  commissioner 
be  appointed  to  make  such  conveyances.  Jt  is 
further  ordered,  adjudged,  and  decreed  that  the 
plaintiffs  account  for  any  interest  or  other  pay- 
ments received  from  the  properties  conveyed  to 
them  by  the  defendants  under  said  agreement  of 
July  7,  1913.  It  is  further  ordered,  adjudged, 
and  decreed  that  plaintiffs  have  and  recover  of 
and  from  the  defendants  herein  their  costs  and 
disbursements  to  be  taxed." 

The  remittitur  from  this  conrt  was  return- 
ed to  the  lower  court  on  April  2,  1917.  The 
defendants  did  not  tender  within  the  30  days 
after  the  return  of  the  remittitur,  nor  have 
they  since  tendered,  a  reconveyance  of  the 
property  as  directed  in  the  Judgment.  They 
did,  however,  "on  or  about  May  1,  1917,"  file 
in  the  cause  a  verified  petition  in  which  they 
set  forth  certain  facts  thought  to  entitle 
them  to  relief  against  the  Judgment  They 
averred  that,  subsequent  to  the  Judtpnent 
and  while  the  Cause  was  pending  on  the  ap- 
peal, they  paid  interest  on  the  loans  existing 
upon  the  property  conveyed  to  them  by  the 
plaintiffs  sums  aggregating  $1,680,  and  taxes 
thereon  aggregating  $54.76;  tbat  the  plain- 
tiffs, during  the  pendency  of  the  appeal,  bad 
negligently  suffered  the  taxes  existing  at  the 
time  of  the  conveyance  and  the  accruing  tax- 
es on  the  real  property  to  become  delinquent 
and  the  property  to  be  sold  by  the  public  au- 
thorities, causing  a  loss  of  the  properties, 
and  had  negligently  suffered  the  promissory 
notes  assigned  at  the  time  of  the  conveyance 
with  their  securities  to  become  wasted  and 
uncollectible,  which  with  certain  other  mat- 
ters set  forth  resulted  In  an  aggregate  dam- 
age to  them  in  the  sum  of  $70,775.  Certain 
other  matters  were  also  set  forth,  on  the 
whole  of  which  they  aslced  that  the  court  ad- 
Judge  the  equities  of  the  case  to  be  with 
them,  and-  wholly  and  completely  confirm  In 
them  the  title  to  the  property  the  original 
judgment  awarded  to  the  plaintiffs ;  that  the 
plaliitlfTs  be  awarded  all  of  the  original  prop- 
erties Convoyed  to  them,  and  that  they  be  ad- 
Judged  to  talse  nothing  by  their  action.  They 
further  asked  that.  In  case  the  foregoing  re- 
lief be  not  awarded  to  them,  they  have  Judg- 
ment against  the  plaintiffs  because  of  a  loss 
of  the  property  they  had  conveyed  to  the 
plaintiffs,  and  Judgment  for  the  interest  and 
taxes  they  had  paid  to  preserve  the  plain- 
tiffs' property  from  loss,  and  that  the  Judg- 
ment be  declared  an  equitable  lien  upon  such 
property,  to  be  foreclosed  in  the  manner  pro- 
dded by  law  for  the  foreclosure  of  liens. 

To  the  petition,  although  it  was  served 
upon  the  plaintiff  E.  M.  Gordon,  no  answer 
was  made,  the  plaintiff  expressly  refusing 
to  answer  thereto.  He  appeared,  however, 
after  the  expiration  of  the  30  days,  and  set 


forth  the  death  of  his  wife  and  his  appoint- 
ment as  administrator  of  her  estate,  paid 
into  court  the  sums  required  of  him  by  the 
Judgment,  tendered  a  return  of  the  promis- 
sory notes  and  the  securities,  and  asked 
the  oovrt  to  appoint  a  commission  to  recon- 
vey  to  the  defendants  the  property  In  accord- 
ance with  the -terms  of  the  Judgment,  ten- 
dered an  issue  on  the  right  of  the  defend- 
ants to  recover  the  sum  of  $459.58  left 
undetermined  in  the  original  decree,  and 
elected  to  take  a  conveyance  for  a  certain  lot 
conveyed  by  himself  and  wife  to  the  defend- 
ants, and  a  Judgment  for  the  remainder  of 
the  property  in  accordance  with  the  find- 
ings of  value  as  set  forth  in  the  original 
Judmnent. 

The  court  heard  the  parties,  but  declined 
to  adjust  their  rights  In  accordance  with 
the  demands  of  either  of  them.  It  announced 
its  intention  to  enter  a  Judgment:  (1)  Ap- 
pointing a  commissioner  to  make  a  reconvey- 
ance of  the  several  properties  conveyed  by 
the  one  party  to  the  other;  (2)  requiring 
the  plaintiff  E.  M.  Gordon  to  pay  into  court 
for  the  use  of  the  defendants,  in  addition 
to  the  money  already  paid  therein,  the  sum 
of  $1,680  paid  by  the  defendants  as  inter- 
est on  the  Incumbrances  on  the  property  or- 
dered reconveyed  to  the  plaintiff,  and  the 
further  sum  of  $54.76,  paid  as  taxes  thereon, 
less  his  costs  recovered  in- the  appellate. and 
superior  courts;  and  (3)  determining  the 
controversy  over  the  sum  of  $450.78,  left  un- 
determined in  the  original  decree.  It  w'as 
upon  this  announcement  that  the  applica- 
tion for  a  writ  of  mandate  was  sought  from 
this  court. 

[1]  In  determining  the  questions  submit- 
ted by  the  application  we  shall  not  notice  la 
detail  the  arguments  advanced  by  counsel. 
The  respective  rights  of  the  parties  are 
plain.  The  Judgment  of  the  court  in  th» 
original  action  definitely  fixed  and  deter- 
mined those  rights.  Any  subsequent  orders 
or  adjudications  of  the  court  in  the  cause 
itself  must  be  confined  to  such  as  are  neces- 
sary to  carry  the  Judgment  Into  execution. 
The  only  permissible  inquiry  therefore  U, 
What  orders  or  adjudications  are  necessary 
for  that  purpose? 

[2]  It  appeared  in  the  original  action  that 
the  property  conveyed  by  the  plaintiffs  to 
the  defendants  was  not  conveyed  directly  to 
the  defendants,  but  in  part  to  Bessie  Olive 
Ulllman  and  in  part  to  a  corporation  known 
as  the  Hillman  Investment  Company.  It 
was  not  known  of  course  at  the  time  of  the 
entry  of  the  Judgment  therein  whether  the 
defendants  could  or  would  return  the  specific 
property;  hence  the  Judgment  was  in  the 
alternative,  granting  them  an  option  to  ac- 
quire the  title  and  redeed  the  property  with- 
in 30  days  or  submit  to  a  Judgment  for  its 
value,  which  value  was  found  and  deter- 
mined in  the  Judgment.  The  right  to  exer- 
cise the  option  was  with  the  defendants, 
and  their  failure  to  redeed  the  property  with- 
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In  tbe  time  fixed  In  the  judgment  wag  an 
election  to  keep  the  property  and  submit  to 
a  Judgment  against  them  for  its  value. 
This  election  was  not  only  binding  upon 
them,  but  It  Is  binding  upon  plaintiffs,  and 
the  plaintiffs  hare  no  rl^t  to  Insist  up- 
on a  reconTeyance  of  a  part  of  the 
property  and  a  judgment  for  tbe  value  of 
the  remainder.  It  follows  that  on  this 
branch  of  the  case  the  plalntifCs  are  entitled 
to  a  judgment  as  of  a  date  30  days  after 
tbe  entry  of  the  judgment  for  the  value  of 
tbe  property  as  found  In  the  judgment. 

[3,  41  With  reference  to  the  property  con- 
veyed and  assigned  by  the  defendants  to  the 
plaintiffs,  the  defendants  are  entitled  txt  a 
reconveyance  of  this  through  a  commission- 
er appointed  by  the  court.  The  death  of 
one  of  plaintiffs  prevents  a  reconveyance 
by  the  plaintiffs  as  Individuals,  but  the  deed 
of  the  commissioner  will  convey  all  of  the 
title  of  the  surviving  plaintiff,  as  well  as  all 
of  the  title  vested  In  the  estate  of  the  de- 
ceased plaintiff.  It  can  be  made  with  the 
Bpednl  warranties  required  by  the  judgment, 
obligatory  upon  the  surviving  plaintiff  and 
upon  the  estate  of  the  deceased  plaintiff, 
and  to  these  special  warranties  the  defend- 
ants must  look  for  any  relief,  if  to  any  they 
are  entitled,  for  any  negligent  act  of  the 
plaintiffs  which  may  have  caused  a  loss  of  the 
property.  These  questions  are  not  deter- 
minable as  a  part  of  the  original  action. 

[S]  The  defendants  are  entitled  to  with- 
draw the  money  deposited  by  tne  plaintiffs 
In  pursuance  of  the  requirements  of  the 
Judgment. 

Tbe  right  to  the  sum  of  money  left  unde- 
termined by  the  judgment  should  also  be  as- 
certained. It  was  justiciable  In  the  original 
action  and  should  properly  have  been  de- 
termined with  the  other  questions  there 
presented.  But  since  it  was  not.  It  Is  or- 
dered now  to  be  determined  that  this  litiga- 
tion may  have  an  end. 

Let  the  writ  of  mandate  Issue,  with  In- 
structions for  the  lower  court  to  proceed  in 
accordance  with  this  opinion. 

ELLIS,  0.  J.,  and  MOUNT,  HOLCOMB, 
and  PARKESt,  JJ.,  concur. 


(9S  Wash.  167) 

MOUNTAIN    TIMBKR    CO,   v.    MANTTFAC- 
TUBING  WOOD  WORKERS  UNDER- 
WRITERS.   (No.  13881.) 
(Supreme  Court  of  Washington.    Aug.  29, 1917.) 

1.  Insurance  «=»624(7)  —  Unincobporated 
Association— Action  against  Association 
IN  Name. 
Under  a  policy  issued  by  an  unincorporated 
association,  providing  that  in  the  event  of  litiga- 
tion  no  suit  shall   be  begun  or  maintained   for 
the  recovery  of  any  claim  against  more  than  one 
of  tbe  underwriters  at  any  time,  and  that  a  final 
decision  in  snch  suit  shall  be  taken  to  be  de- 
cisive of  the  similar  claim  against  each  of  the 
other   underwriters,   etc.,   an   action    would   lie 


against  the  association  in  name,  its  attorney  in 
fact,  and  two  of  the  members  of  tbe  associa- 
tion where  no  suit  was  pending  againnt  any  of 
the  members;  tbe  provision  of  the  policy  io  no 
event  meaning  more  than  that  not  more  than 
one  action  shall  be  prosecuted  against  one  mem- 
ber at  one  time  looking  to  the  recovery  from 
the  members  as  individuals. 

2.  Insxtbanck    «=>672— Judgment— Unincob- 

FOKATED    INSTTRANCE    UNDERWRITERS. 

In  such  action  the  attorney  in  fact  and  the 
two  members  having  appeared  and  answered  to 
the  merits,  a  money  judgment  was  properly  en- 
tered against  the  association  in  name,  leaving 
undetermined  the  amount  to  be  contributed  by 
the  several  meml>era  of  the  association. 

3.  Appeal  and  Esbob  «s>1036(6)— HARULEsa 
Error— Intkbvention. 

Where  the  court  found  that  the  intervener 
claimed  no  such  rights  as  prevented  plaintiff 
from  maintaining  tbe  action,  defendant  was  not 
prejudiced  by  the  intervention  so  far  as  its  rights 
to  a  reversed  of  the  judgment  rendered  for  re- 
spondent is  concerned. 

Department  2.  Appeal  from  Superior 
Court,  Cowlitz  County;  WllUam  T.  Darch, 
Judge. 

Action  by  the  Mountain  Timber  Company 
against  the  Manufacturing  Wood  Workers 
Underwriters  and  others.  Judgment  for 
plaintiff,  and  defendant  named  appeals.  Af- 
firmed. 

H.  T.  Grangef,  of  Seattle,  for  appellant 
Edmund  C.  Strode,  of  Lincoln,  Neb.,  Coy 
Burnett,  of  Portland,  Or.,  and  A.  H.  Imns, 
of  Kalama,  for  respondent 

PARKER,  J.  The  plaintiff  Mountain  Tim- 
ber Company  seeks  recovery  upon  a  fire  In- 
surance policy  Issued  to  It  by  the  defendant 
Manufacturing  Wood  Workers  Underwriters, 
an  unincorporated  mutual  Insurance  associa- 
tion. The  action  was  commenced  and  prose- 
cuted In  the  superior  court  against  the  as- 
sociation in  name,  Lee  Blakemore,  Incorpo- 
rated, as  attorney  In  fact  for  the  as.so<-lation, 
and  two  of  the  members  of  the  association. 
The  action  was  prosecuted  upon  the  theory 
that  it  was  one  in  equity.  The  object  of  the 
plaintiff  was  to  have  judicially  determined 
the  total  amount  due  upon  the  policy,  to  sub- 
ject funds  of  the  association  in  the  hands  of 
Its  attorney  In  fact  to  the  payment  thereof, 
and  recover  judgment  against  those  members 
of  the  association  who  are  made  parties  to 
the  action.  The  association  appeared  gen- 
erally in  name  and  answered  to  the  merits,  as 
did  also  the  other  defendants.  Trial  in  the 
superior  court  upon  the  merits  resulted  in 
findings  and  the  awarding  of  recovery  of 
the  amount  found  due  upon  the  policy.  In 
the  form  of  an  ordinary  money  Judgment 
entered  against  the  association  in  name,  leav- 
ing undetermined  the  amount  to  be  contribut- 
ed towards  the  payment  thereof  by  the  sev- 
eral members  of  the  assodatlotL  From  this 
judgment  the  association  has  appealed  to 
this  court  None  of  the  other  defendants 
have  appealed. 

[1]  The  principal  contention  bore  made  1d> 
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Bppcllant's  behalf  Is  that  It  la  not  such  a 
legal  entity  that  Judgment  can  be  lawfully 
rendered  against  It  In  name,  because  It  Is  an 
onlncorporated  association  and  also  because 
the  policy  sued  upon  by  Its  terms  limits  the 
right  of  recovery  thereon  to  actions  against 
Its  members.  No  contention  Is  here  made 
upon  the  merits  of  respondent's  claim,  nor 
are  we  concerned  with  any  facts  other  than 
those  which  appear  In  the  pleadings;  there 
being  no  statement  of  facts  before  us. 

The  policy  was  Issued  in  the  name  of  the 
association  and  signed  by  its  attorney  In  fact 
Its  only  provisions  which  we  consider  neces- 
sary to  be  here  noticed  are  the  following: 

"Manufacturing   Wood   Workers   Underwriters. 
"Chicago,  111. 

"In  consideration  of  the  stipulations  herein 
named  and  nf  the  deposit  of  three  hundred  thir- 
ty-six and  s>/ioo  dollars  premium,  does  insure 
Mountain  Timber  Company  for  the  term  of  one 
year  from  the  20th  day  of  June,  1914,  at  noon, 
to  the  20th  day  of  June,  1915,  at  noon,  against 
all  direct  loss  or  damage  by  fire,  except  as  here- 
inafter provided,  to  an  amount  not  exceeding 
fifteen  thousand  dollars  to  the  following  de- 
scribed property.  •  •  •  In  the  event  of  liti- 
gation herein,  to  avoid  a  multiplicity  of  suits, 
no  suit  or  other  proceedings  at  law  or  in  equity 
shall  in  any  event  be  begun  or  maintained  for 
the  recovery  of  any  claim  upon,  under  or  by  vir- 
tue of  this  policy  against  more  than  one  of  the 
underwriters  hereon  at  any  time,  nor  in  any 
court  other  than  the  highest  court  of  original  ju- 
risdiction; and  that  a  final  decision  in  such  suit, 
or  other  proceedings,  shall  be  taken  to  be  deci- 
sive of  the  similar  claim,  so  far  as  the  same  may 
subsist,  against  each  of  the  other  underwriters 
hereon,  absolutely  fixing  his  liability  in  the 
premises,  each  of  the  underwriters  hereon,  in 
consideratipn  of  this  entire  stipulation,  so  far 
as  he  individually  is  or  may  be  concerned,  ex- 
pressly agrees  to  accept  and  abide  by  the  re- 
sult of  such  final  decision  in  the  same  manner 
and  to  the  same  effect  at  if  he  had  been  sole 
defendant  in  a  similar  suit  or  proceeding  as 
to  the  similar  claim  against  him,  so  far  as  the 
same  may  subsist,  save  and  except,  however,  as 
to  the  matter  of  cost  and  disbursements.  And 
the  attorney  in  fact  is  hereby  authorized  as 
to  each  underwriter  hereon,  to  receive  and  ad- 
mit service  of  process  in  any  suit  or  other  pro- 
ceeding begun  or  maintained  as  aforesaid. 
•  •  •  The  Manufacturing  Wood  Workers 
Underwriters,  herein  also  called  the  'Subscrib- 
ers,' are  individuals,  firms  and  corporations  that 
have  each  executed  an  agreement  (hereby  made 
a  part  hereof)  which  vests  in  Lee  Blakemore, 
Incorporated,  of  Chicago,  Illinois,  herein  called 
the  'Attorney  in  Fact,'  the  power,  to  underwrite 
and  issue  this  policy  for  them.  It  is  understood 
and  agreed  that  there  is  assumed  by  each  sub- 
scriber including  the  assured  hereunder,  as  if  a 
separate  policy  was  issued  thirefor.  a  sum  which 
is  the  same  proportion  of  the  aggregate  lia- 
bility hereunder  that  each  subscriber's  premium 
deposit  bears  to  the  aggregate  of  all  the  sub- 
scriber's premium  deposits  under  all  policies 
in  effect  st  the  time  of  any  loss. 

"In  witness  whereof,  the  said  attorney  in 
fact  has  executed  these  presents  for  the  sub- 
scribers this  20th  day  of  June,  1914,  at  Chicago, 
Illinois.  Lee  Blakemore,  Incorporated.  Lee 
Blakemoro,  President,  Atty.  in  F'act  for  the  Un- 
derwriters." 

We  are  nnable  to  read  these  provisions  of 
the  policy  and  arrive  at  the  conclusion  that 
there  Is  any  restrictloii  therein  upon  respond- 


ent's right  to  maintain  an  action  against  the 
association  in  name  and  its  attorney  in  fact 
and  its  members,  looking  to  the  rendering  of 
a  Judgment  adjudicating  the  amount  of  re> 
spondent's  claim  and  its  right  to  have  the 
same  paid  from  funds  of  the  association. 
This,  we  think,  is  especially  true  if  there  be 
no  other  action  pending  against  any  of  the 
members  of  the  association  looking  to  re- 
covery upon  the  policy  from  such  memlwrs 
Individnally.  It  is  not  daimed  there  is  any 
other  action  pending  wherein  respondent  is 
seeking  recovery  upon  this  policy.  Nor  is  it 
suggested  anywhere  in  this  record  that  there 
is  a  misjoinder  of  parties  in  this  action,  nn- 
less  we  may  consider  this  contention  is 'such 
a  suggestion,  wliich,  however,  has  t>een  flrst 
made  in  the  action  npon  this  appeal.  We 
think  that  these  provisions  of  the  policy  can 
in  no  event  mean  more  than  that  respondent 
shall  not  commence  and  prosecute  more  than 
one  action,  and  that  against  one  member  at 
one  time  upon  the  poUfy  looking  to  recovery 
from  the  members  as  Individuals.  Whether 
or  not  respondent's  right  of  action  against 
the  several  members  Individually  is  so  limit- 
ed may  be  regarded  as  doubtful  in  view  of 
other  provisions  of  the  policy;  a  question, 
however,  which  we  find  it  unnecessary  to  de- 
cide. We  are  quite  .clear  In  any  event  that 
respondent  may  rightfully  maintain  this  ac- 
tion. 

In  Warfleld-Pratt-Howell  Co.  v.  William- 
son, 233  Ill.<487,  84  N.  E.  706,  the  Supreme 
Court  of  Illinois  dealt  with  a  situation  sim- 
llnr  to  that  here  Involved,  and  expressed 
views  in  harmony  with  our  conclusion  that 
re.spondent  has  tiie  right  to  maintain  this 
action. 

[2]  The  contention  that  the  trial  court 
could  not  lawfully  render  a  Judgment  against 
appellant  in  the  form  the  Judgment  was  ren- 
dered in  this  acti<m  we  think  is  equally  un- 
availing to  appellant  That  the  court  had 
JurLsdictlon,  by  virtue  of  the  appearance  and 
pleading  to  the  merits  by  the  attorney  in  fact 
and  the  defendant  members  of  the  associa- 
tion, seems  too  plain  for  argument  in  view  of 
the  provisions  of  the  policy  above  quoted. 
It  seems  to  us  to  clearly  follow  that  neither 
the  as.sociatlon,  the  attorney  in  fact  nor  the 
defendant  members,  all  of  whom  appeared 
and  answered  to  the  merits,  can  complain  of 
the  form  of  this  Judgment.  Read  in  the  light 
of  the  pleadings  and  the  flndlngs  npon  which 
It  rests,  we  are  of  the  opinion  that  it  is  a 
valid  Judgment  as  against  whatever  funds 
the  association  may  now  or  in  the  future 
have  on  hand  for  the  purpose  of  satisfying 
claims  of  loss  under  its  policies.  We  are 
also  of  the  opinion  that  it  is  a  final  adjudl- 
cation  of  the  amount  due  npon  the  policy 
from  the  association  and  all  Its  members, 
since  two  of  Its  members  were  parties  to  the 
action,  though  it  does  not  determine  the 
amount  each  shall  contribute  towards  pay- 
ment of  the  total  amount,  ip  the  event  the 


Digitized  by 


Lioogle 


Wash.) 


UKION  KAcnrarBRT  ft  SUPPIiY  CO.  r.  TH0MP80K 


So 


Judgment  cannot  be  satisfied  from  funds  of 
the  association  on.  band. 

[3]  Some  contention  Is  made  that  the  trial 
court  erred  in  allowing  intervention  in  the 
BcUon  by  certain  parties  claiming  to  be  as- 
signees of  respondent  of  the  amount  dne  up- 
on this  policy.  The  trial  court  found  that 
the  interveners  possessed  no  such  rights  as 
prevented  respondent  from  maintaining  this 
action.  It  seems  plain,  therefore,  that  ap- 
pellant was  not  prejudiced  by  the  allowance 
of  the  interventions  In  so  far  as  is  concerned 
Its  ri^t  to  have  any  such  errors  considered 
by  us  at  this  time  as  cause  for  the  reversal 
of  the  judgment  rendered  In  respondent's 
fovor.  It  Is  possible  some  error  may  have 
been  committed  by  the  trial  court  working  to 
the  prejudice  of  appellant  as  against  the  in- 
terveners. But  that  cannot  entitle  appellant 
to  claim  such  errors  as  a  cauae  for  reversal 
■8   against   respondent. 

Hie  Judgment  Is  affirmed. 

BLOS,  C.  J.,  and  MOUNT,  FUU/ERTON, 
and  BOLCOMB,  JJ.,  concur. 

(18  Waah.  687) 

MOUNTAIN    TIMBBR    CO.    t.    LUMBER- 

MBN'S  FIIIB  INDEMNITY  CONTRACT 

et  al.    (No.  13882.) 

(Supreme  Court  of  Washington.    Aug.  29. 1917.) 

Department  2.  Appeal  from  Superior  Court, 
Cowlitz  County;  William  T.  Darch,  Judge. 

Action  by  the  Mountain  Timber  Company 
•gainst  the  Lumbermen's  Fire  Indemnity  Con- 
tract and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

H.  T.  Granger,  of  Seattle,  for  appellants.  Ed- 
mund C.  Strode,  of  Lincoln.  Neb.,  Coy  Burnett, 
of  Portland,  Dr.,  and  A.  H.  Imus,  of  Kalama, 
far  tespondent. 

PE!R  CURIAM.  Our  decision  in  Mountain 
Timber  Company  v.  Manufacturing  Wood  Work- 
ers Underwriters,  167  Pac.  93  Just  rendered,  is 
decisive  of  this  case. 

The  Judgment  is  affirmed. 


(9S  Waib.  119) 
UNION    MACHINERT 
THOMPSON. 


ft   SUPPLY 
(No.  14077.) 


CO.   T. 


(Supreme  Court  of  Washington.    Aug.  29, 1917.) 

1,  Sates   «=>458  —  Vestimo   Titlb  — Condi- 
tions Pbecedent. 

The  parties  as  between  themselves  had  the 
right  to  contract  that  the  title  to  the  donkey  en- 
gines should  not  pass  until  the  payment  of  a  sum 
due  the  seller  upon  an  open  account  in  addition 
to  the  purchase  price,  and  where  the  buyer  re- 
fused to  pay  the  sum  due  upon  the  open  account, 
the  seller  could  declare  a  forfeiture. 

2.  Sales   «=»461— Cowdmionb   on   Back   of 

CONTBACT— VaUDITT. 

The  buyer  was  bound  by  conditions  printed 
on  the  back  of  the  contract  in  slightly  smaller 
type  than  that  which  appeared  on  the  face,  in 
the  alisence  of  fraud,  mistake,  duress,  or  decep- 
tion. 
Chadwick,  J.,  dissenting. 


Department  1.  Appeal  from  Superior 
Court,  Kitsap  County;  Walter  M.  Frendi, 
Judge. 

Action  by  the  Union  Machinery  ft  Supply 
Company  against  Paul  L.  Thompson.  From 
a  Judgment  of  dismissal,  plaintiff  appeals. 
Reversed. 

Robert  A.  Eaton,  of  Seattle,  for  appellant. 
Philip  Tworoger,  of  Seattle,  for  respondent 

MAIN,  J.  The  purpose  of  this  action  .was 
to  recover  possession  of  two  donkey  engines, 
which  had  been  sold  by  the  plaintiff  to  the 
defendant  upon  a  conditional  sale  contract. 
The  complaint  is  in  the  usual  form  in  such 
cases,  with  a  copy  of  the  contract  attached 
and  by  appropriate  reference  made  a  part 
thereof.  To  this  complaint  a  demurrer  was 
interposed  and  sustained.  The  plaintiff  refus- 
ed to  plead  further,  and  elected  to  stand  upon 
Its  complaint  Thereupon  a  Judgment  was  en- 
tered, dismissing  the  action,  from  which  this 
appeal  is  prosecuted. 

The  facts  as  alleged  In  the  complaint  will 
be  here  stated  only  to  the  extent  that  It  seems 
necessary  In  order  to  present  the  controlling 
question  in  the  case.  On  the  11th  day  of  Sep- 
tember, 1914,  the  appellant  sold  to  the  re- 
spondent two  donkey  engines,  the  purchase 
price  of  which  was  1900,  of  which  $200  wao 
paid  in  cash.  The  balance  of  the  purchase 
price  was  to  be  paid  in  four  installments,  the 
last  of  which  became  due  five  months  after 
the  sale  took  place.  The  contract  of  sale 
,was  made  out  upon  a  printed  form  which  the 
apijellant  apparently  was  accustomed  to  use 
in  its  business,  and  was  signed  by  both  par- 
ties thereto.  The  first  paragraph  of  this  con- 
tract, after  a  formal  recital  as  to  the  parties 
thereto,  is  as  follows : 

"l^at  io  consideration  of  the  payment  of  the 
sum  of  $900,  the  premises,  the  warrantees  be- 
low stated,  and  subject  to  the  terms  and  condi- 
tions printed  on  the  back  hereof  wliich  are  here- 
by agreed  to  and  performance  thereof  warrant- 
ed by  the  vendee,  the  vendor  hereby  agrees  to 
deliver  and  sell  to  the  vendee,  and  the  vendee 
hereby  agrees  to  take  from  and  purchase  of  the 
vendor,  ■  that  certain  personal  property  herein- 
after described.  That  the  sum  of  $200  thereof 
shall  be  paid  in  cash.    ***** 

It  should  be  observed  that  by  this  para- 
graph in  the  contract  the  sale  was  "subject 
to  the  terms  and  conditions  printed  on  the 
back  hereof  which  are  hereby  agreed  to  and 
performance  thereof  warranted  by  the  ven- 
dee." On  the  back  of  the  contract  there  were 
certain  printed  conditions  in  only  slightly 
smaller  type  than  that  in  which  the  first  por- 
tion of  the  contract  is  printed.  These  condi- 
tions are  under  a  heading  in  rather  promi- 
nent type,  as  follows : 

"Terms  and  Conditions  Referred  to  on  the  Face 
-  of  This  Contract." 

Paragraph  4  of  these  conditions  is  as  fol- 
lows: 

"It  is  agreed  that  the  vendor  may  apply  mooey 
received  from  the  vendee,  either  upon  this  con- 


»ror  othar  mwm  i 


topie  and  KBT-NCHBBR  In  all  K*y-Namb*red  DlguU  and  ind«XM 


Digitized  by 


Lioogle 


96 


167  PACIFIC  KEPORTER 


(Wadk 


tract,  any  other  conditional  aale  contract,  or  open 
account,  held  by  the  vendor,  as  its  preajdent  or 
secretary  may  elect.  Tlie  right  of  the  vendee  to 
make  speda)  application  of  payments  being  here- 
by expressly  waived." 

Paragrapb  7  of  the  conditions  Is  as  follows : 

"The  legal  and  equitable  title  to  the  property 
shall  at  all  times  remain  in  the  vendor  until  the 
purchase  price  thereof  as  evidenced  by  the  notes 
described  herein,  and  any  renewals  thereof,  or 
judgments  thereon  (or  as  evidenced  by  this  con- 
tract in  case  no  notes  were  given),  and  all  other 
sums  due,  shall  have  been  paid  in  full,  and  each 
and  all  of  the  warranties,  covenants  and  stipu- 
lations are  complied  with.  That  such  payment 
and  compliance  shall  be  a  condition  precedent  to 
the  vesting  of  title,  either  legal  or  equitable,  in 
the  vendee." 

By  paragraph  7  the  payment  of  the  puiv 
chase  price  of  the  engines,  "and  all  other 
sums  due,"  was  made  a  condition  precedent 
to  the  vesting  of  the  title  In  the  vendee. 

On  May  6,  1916,  there  was  a  balance  dne  of 
$100  on  the  purchase  price  of  the  engines, 
and.  In  addition  thereto,  the  respondent  was 
Indebted  to  the  appellant  In  the  sum  of  $24.- 
90  on  an  open  account  A  few  days  subse- 
quent to  the  dnte  last  mentioned,  the  respond- 
ent tendered  to  the  appellant  $100.  and,  at 
the  same  time,  demanded  a  satisfaction  of 
the  conditional  sale  contract,  which  was  re- 
fused on  the  ground  that  there  was  still  a 
balance  of  $24.00  due  on  the  open  account. 
The  respondent  refused  to  pay  the  latter 
sum,  and  took  the  $100  awa^  with  him.  On 
August  23,  1916,  the  appellant  declared  a 
forfeiture  of  the  contract  and  demanded  the 
return  of  the  two  engines,  and,  on  September 
11,  1916,  the  present  action  In  replevin  waa 
brought  to  recover  the  possession  thereof. 

[1]  The  first  and,  It  seems  to  us,  the  con- 
trolling question  Is  whether  the  owner  of  per- 
sonal property.  In  mailing  a  sale  thereof,  has 
a  right  to  Impose  as  a  condition  precedent  to 
the  vesting  of  the  title  In  the  vendee  that  the 
latter  shall  pay  any  sum  due  the  former  on 
an  open  account  in  addition  to  the  purchase 
price  of  the  article  or  articles  sold.  In  this 
case  the  rights  of  third  persons  are  not  in- 
volved, but  the  question  Is  whether  the  par- 
ties, as  between  themselves,  have  a  right  to 
contract  that  the  title  to  property  shall  not 
pass  until  the  conditions  therein  specified, 
other  than  the  payment  of  the  purchase  price, 
are  performed  by  the  vendee.  There  seems 
to  be  a  dearth  of  authority  upon  this  ques- 
tion, but,  so  far  as  the  courts  have  spoken 
upon  it,  they  seem  to  be  in  accord  upon  the 
proposition  that  the  owner  of  property,  when 
making  a  sale  thereof,  may  annex  such  law- 
ful conditions  to  the  transfer  as  he  may  think 
proper.  McCune  v.  McCune,  29  Mo.  117; 
Malone  v.  Minnesota  Stone  Co.,  36  Minn.  325, 
31  N.  W.  170;  Ihinlop  y.  Mercer,  156  Fed. 
545,  86  C.  O.  A.  435. 

None  of  the  decisions  Just  cited  give  much 
-discussion  to  the  question,  and  we  have  been 
unable,  in  a  diligent  search,  to  discover  others 
^vhicb  considered  It,  bat  It  would  seem  to  be 


a  reasonable  rule  that  would  permit  parties 
to  make  such  a  contract  as  they  might  desire, 
binding  between  themselves,  so  long  as  such 
contract  contravenes  no  rule  of  law  or  public 
policy.  In  the  case  now  under  consideration, 
the  parties  contracted  that  the  title  to  the 
donkey  engines  should  not  pass  until  the  bal- 
ance due  by  the  vendee  to  the  vendor  upon  an 
open  account,  in  addition  to  the  purchase 
price,  should  be  paid.  When  the  tender  was 
made  of  the  balance  due  on  the  purchase 
price,  there  was  approximately  $24.90  due 
on  an  open  account,  and  therefore,  under  the 
terms  of  the  contract,  the  vendee  had  no  right 
to  demand  its  cancellation.  In  addition  to 
this,  the  vendor,  through  its  president  or  sec- 
retary, had  a  right  to  elect  whether  a  pay- 
ment made  should  be  applied  upon  the  con- 
tract or  upon  an  open  account.  The  right  of 
the  vendee  to  make  special  application  of 
payments  was  expressly  waived. 

If  the  rights  of  third  persons  were  in- 
volved, an  entirely  different  question  would 
be  presented,  upon  which  no  opinion  is  here 
expressed. 

[2]  There  is  some  argument  to  the  effect 
that  the  vendee  is  not  bound  by  the  conditlnna 
on  the  back  of  the  contract,  but  we  think  this 
contention  is  not  well  founded. 

Upon  the  present  record,  there  la  nothing 
from  which  an  Inference  of  fraud,  mistake, 
duress,  deception,  misrepresentation,  or  ar- 
tifice, in  connection  with  the  contract,  is  de- 
duclble. 

The  first  paragraph  in  the  contract  refers 
to  the  conditions  on  the  back  thereof.  These 
conditions  are  printed  without  interlineations 
or  erasures  in  only  slightly  smaller  type  than 
that  which  appears  on  the  face  of  the  con- 
tract. The  contract  is  signed  by  both  parties 
thereto,  and  even  the  term  which  makes  the 
contract  of  sale  conditional  and  not  absolute 
Is  found  among  the  printed  conditions  on  the 
back  thereof.  Weight  must  always  be  given 
to  the  fact  of  the  execution  of  the  contract, 
and  the  presumption  which  exists  in  favor 
of  written  instruments.  Mlshawaka  Woolen 
Mfg.  Co.  v.  Stanton,  188  Mich.  237, 154  N.  W. 
48,  Lu  R.  A.  1917B,  651. 

The  case  of  Allen,  etc  Co.  v.  Canadian 
Pac.  R.  Co.,  42  Wash.  64,  84  Pac.  620,  7  Ann. 
Cas.  468,  is  not  here  controlling.  In  that  case 
there  had  been  a  trial  on  the  merits,  and  the 
Instrument  there  involved  was  a  bill  of  lad- 
ing, on  the  back  of  which  certain  conditions 
were  printed  in  very  fine  type,  almost  impos- 
sible for  any  one  not  accustomed  to  them  to 
read,  and  were  further  made  Illegible  by  the 
use  of  stamps  which  covered  a  large  part  of 
the  printed  matter.  Here,  the  question  arises 
upon  a  demurrer  to  the  complaint,  and  a  con- 
tract which  is  in  no  sense  obscure,  and  .whicb 
is  executed  by  both  parties.  In  the  present 
case,  the  meaning  of  the  contract  is  clear  and 
free  from  doubt.  It  Is  so  plain  that  there  Is 
no  occasion  for  construction. 

The  Judgment  will  be  leversed,  and  the 
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canse  remanded,  with  direction  to  the  su- 
perior court  to  overrule  the  demurrer. 
Berersed. 

ELLIS.  C.  J.,  and  MORRIS  and  WEB- 
STER, J  J.,  concur. 

CHADWICK,  J.  I  think  the  better  argu- 
ment is  with  the  Judgment  of  the  court  below, 
and  that  it  should  be  affirmed. 

(S8  Wash.  124) 

HANSON,  State  Bank  EzamiDer,  t.  NORTH- 
ERN BANK  &  TRUST  CO.    (No.  14084.) 

(Supreme  Court  of  Washington.    Aug.  29, 1917.) 

1.  Banks  and  Banking  <e=9l09(l)— Loan  to 
Ban  K— LiABiLmr. 

A  bank  is  responsible  for  a  loan  secured  for 
it  by  an  officer  acting  within  the  scope  of  his 
authority,  even  though  the  note  evidencing  such 
loan  is  signed  by  the  officer  personally,  and  not 
by  the  bank. 

2.  Banks  and  Banking  «s>134(1)— Deposits 
—Offset  Against  Nons. 

A  bank  may  offset  a  deposit  against  the 
amount  due  it  on  the  depositor's  note. 

Department  I.  Appeal  from  Superior 
CoMTt,  King  (bounty;   Everett  Smith,  Judge. 

Action  by  W.  E.  Hanson,  as  State  Bank 
Examiner,  for  and  In  behalf  of  the  First  In- 
ternational Bank,  an  Insolvent  corporation, 
against  the  Northern  Bank  &  Trust  Company. 
Judgment  for  defendant  dismissing  the  ac- 
tion, and  plaintiff  appeals.    Affirmed. 

M.  M.  Richardson,  Hugh  C.  Todd  and 
Samuel  B.  Kenney,  all  of  Seattle,  for  appel- 
lant. Corwin  S.  Shank  and  H.  O.  Btit,  both 
of  Seattle,  for  respondent 

MAIN,  J.  This  action  was  brought  by  the 
plaintifT,  as  state  bank  examiner,  for  and  in 
behalf  of  the  First  International  Bank,  an 
insolvent  banking  corporation,  against  the 
Northern  Bank  &  Trust  Company,  for  the 
purpose  of  recovering  the  sum  of  $15,000, 
claimed  to  have  been  deposited  by  the  In- 
solvent bank  with  that  bank.  After  the 
issues  were  framed,  the  cause  came  on  for 
trial  before  the  court  sitting  without  a  Jury. 
At  the  conclusion  of  the  plaintiff's  evidence 
the  defendant  challenged  the  sufficiency 
thereof  to  sustain  a  Judgment  against  It,  and 
moved  the  court  to  dismiss  the  action.  This 
motion  was  sustained,  and  a  Judgment  of 
dismissal  entered,  from  which  the  plaintiff 
appeals. 

The  facts  are  substantially  as  follows: 
During  the  month  of  June,  1915,  and  for 
some  time  prior  thereto,  the  First  Interna- 
tional Bank  had  been  engaged  in  business 
at  South  Bend,  Wash.  The  cashier  and  man- 
aging officer  of  this  bank  was  one  Ellas  Pler- 
Bon.  The  Northern  Bank  8c.  Trust  Company 
was  engaged  In  business  at  Seattle.  The 
managing  officer  of  this  bank  was  W.  L.  Col- 
lier.   On  June  26tli,  in  the  year  mentioned, 


the  reserve  in  the  South  Bend  bank  being 
somewhat  depleted,  Pierson  Indorsed  with- 
out recourse  notes  which  that  bank  held  of 
Its  customers  to  the  extent  of  approximately 
$21,000,  and  forwarded  them  to  the  North- 
ern Bank  &  Trust  Company,  with  the  request 
that  the  latter  bank  take  the  note^  and  give 
credit  for  them  as  a  deposit.  This  request, 
however,  was  not  acceded  to.  Thereafter  one 
or  more  long-distance  telephone  conversations 
took  place  between  Pierson  and  Collier.  On 
July  8th,  Pierson  went  to  Seattle  for  the 
purpose  of  seeing  Collier  and  making  some 
arrangement  by  which  the  Northern  Bank  & 
Trust  Company  would  extend  to  the  South 
Bend  bank  a  credit  at  least  in  the  sum  of 
$15,000.  As  a  result  of  this  interview,  and 
late  in  the  afternoon  of  the  same  day,  Pierson 
and  J.  A.  Soderberg  signed  two  notes,  each 
due  one  day  after  date,  and  each  for  the  sum 
of  $15,000.  One  of  these  notes  was  left  with 
Collier.  The  other  was  taken  by  Pierson  for 
the  purpose  of  securing  the  signatures  of  the 
other  trustees  of  the  South  Bend  bank,  the 
understanding  apparently  being  that,  if  the 
trustees  of  the  South  Bend  bank  would  sign 
individually  a  note  for  the  sum  of  $15,000, 
and  deposit  as  collateral  $15.<XK)  worth  of 
the  notes  previously  sent,  credit  would  be 
extended.  Of  the  notes  which  had  been  sent 
on  the  26th,  Pierson  took  back  to  the  South 
Bend  bank  all  above  the  amount  of  $15,000. 
The  note  which  Pierson  took  to  secure  the 
signatures  of  the  other  trustees  of  the  bank 
was  not  signed  by  them,  nor  was  it  at  any 
time  returned  to  the  Northern  Bank  &  Trust 
Company.  No  credit  memorandum  was  is- 
sued by  Collier,  for  the  Northern  Bank  & 
Trust  Company,  for  the  note  that  was  left 
with  him.  Neither  was  any  book  entry  in 
that  bank  made  showing  a  deposit  The  mat- 
ter stood  In  this  form  until  the  17th  day  of 
July,  1915,  when  the  South  Bend  bank  sus- 
pended business  and  went  Into  the  hands  of 
the  state  bank  examiner. 

The  first  question  presented  is  whether 
the  transaction  between  Pierson,  representing 
the  South  Bend  bank,  and  Collier,  represent- 
ing the  Northern  Bank  8c  Trust  Company, 
of  July  8th,  created  the  relation  of  debtor 
and  creditor  between  the  two  banks.  Collier 
did  not  testify,  and  the  effect  to  be  g^lven  to 
this  transaction  must  be  largely  determined 
from  Pierson's  testimony,  from  which  it  ap- 
pears that  on  the  day  following  the  transac- 
tion of  July  8th  the  Northern  Bank  &  Trust 
0>mpany,  in  Pierson's  presence,  refused  to 
cash  a  draft  which  had  been  drawn  upon  It 
in  favor  of  the  South  Bend  bank ;  that  Pier- 
son then  made  no  protest  against  this  action 
of  the  Northern  Bank  &  Trust  Company, 
or  claim  that  the  South  Bend  bank  then  had 
on  deposit  the  sum  of  $15,000;  and  that  a 
few  days  later  other  drafts  were  drawn  upon 
the  Northern  Bank  &  Trust  Company,  by  or 
In  favor  of  the  South  Bend  bank,  which  were 
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refused,  and  no  complaint  was  made  by  Pier- 
son  of  this  action.  In  addition  to  this,  as 
already  rtelted,  the  transaction  of  July  8th 
took  place  after  the  close  of  banking  hours, 
and  no  credit  memorandum  or  other  evidence 
of  the  deposit  was  issued  or  made  by  the 
Northern  Bank  &  Trust  Company.  Against 
these  facts  is  the  testimony  of  Pierson  on 
direct  examination,  which  would  seem  to 
sustain  the  position  that  a  deposit  had  been 
made,  and  the  further  fact  that  one  of  the 
$15,000  notes  was  Mft  with  Collier.  The 
exact  reason  why  the  two  notes  for  $15,000 
each  were  signed  by  Pierson  and  Soderberg, 
and  one  of  them  left  with  Collier,  Is  not 
clear  from  the  record.  The  trial  court,  after 
hearing  the  testimony,  was  evidently  of  the 
opinion  that  the  evidence  would  not  sus- 
tain a  finding  that  the  transaction  between 
Pierson  and  Collier  on  July  8th  created  the 
relation  of  debtor  and  creditor  between  the 
two  banks,  and  this  conclusion  Is  doubtless 
correct.  But,  however  this  may  be,  there  Is 
another  reason  why  the  appellant  cannot 
prevail  in  this  case.  Pierson  and  Sodertierg, 
In  signing  the  $15,000  notes,  were  acting  for 
and  in  behalf  of  the  South  Bend  bank.  This 
la  made  dear  by  Pierson's  testimony,  as  it 
appears  in  the  record,  as  follows: 

"Q.  And  you  and  Mr.  Sodcrberj  were  endeav- 
oring to  help  out  the  bank  there  (South  Bend 
bank)?  A.  Yes,  sir;  we  were.  Q.  And  what 
you  were  doing  was  for  and  on  behalf  of  the 
bank?  A,  Tea;  it  was.  Q.  And  you  regarded 
it  as  a  bank  transaction  and  for  its  benefit?  A. 
Tee,  sir." 

[1,2]  Assuming  that  the  transaction  l>e- 
tween  Pierson  and  Collier  created  a  deposit 
in  the  Northern  Bank  &  Trust  Company  In 
fftvor  of  the  South  Bend  hank  in  the  sum  of 
$15,000,  the  appellant  here  cannot  recover 
because,  If  the  transaction  was  for  or  on  be- 
half of  the  South  Bend  bank,  the  Northern 
Bank  &  Trust  Company  would  have  the  legal 
right  to  offset  the  amount  of  the  deposit 
against  the  $15,000  due  it  upon  the  note 
signed  by  Pierson  and  Soderberg.  A  bank  is 
responsible  for  a  loan  secured  for  it  by  an 
officer  acting  within  the  scope  of  bis  author- 
ity, even  though  the  note  evidencing  such 
loan  is  signed  by  the  officer  personally.  7  C. 
J.  659:  Cherry  v.  City  Nat.  Bank,  144  Fed. 
687,  75  C.  C.  A.  343 ;  Rankin  v.  City  National 
i>ank,  208  U.  S.  641,  28  Sup.  Ct  846,  62  Xi. 
Ed.  610. 

The  note  of  Pierson  and  Soderberg  being 
given  for  and  on  behalf  of  the  South  Bend 
bank,  that  bank  was  liable  upon  the  note, 
even  though  It  was  signed  by  the  trustees  and 
not  by  the  bank.  The  note  being  past  due 
when  the  present  action  was  instltnted,  the 
Northern  i>ank  &  Trust  Company  had  a  right 
to  offset  the  $15,000  deposit,  assuming  such 
deposit  to  have  been  made,  against  the  $15,- 
000  due  it  on  the  note.  Flshbume  v.  Mer- 
chants' Bank  of  Pt  Townsend,  42  Wash.  473, 
85  Pac.  38,  7  Ann.  Cas.  848. 


It  follows,  therefore,  that  whatever  view 
may  be  taken  of  the  effect  of  the  testimony, 
as  showing  the  relations  l>etween  the  banks, 
the  appellant  in  this  case  is  not  entitled  to 
recover. 

Tb3  Judgment  will  be  affirmed. 

EIJ.IS,  C.  J.,  nnd  MORRIS,  CHADWICK, 
and  WEBSTER,  JJ^  concnc 
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(Supreme  Court  of  Waghington.    Aug.  22, 1917.) 
L  Dismissal  and  Nonsuit  «=9l9(3)— Tolitit- 

TABY  —  DkFBNDANT     ASKIHO      AFrXRUATIVK 

Relief. 
Plaintiff's  complaint  charging '  a  claim  of 
lien  was  in  effect  an  invitation  to  defendant  to 
come  in  and  set  up  his  interest,  and  where  de- 
fendant asserted  the  superiority  of  his  interest 
and  prayed  for  injunctive  and  general  reii^, 
plaintiff  cannot  voluntarily  destroy  defendant's 
cause  of  action  by  diamiasing  his  own. 

2.  jT7noi(ENT  *=»686(3)  —  Res  Adjttdicata  — 
Mattebs  Concluded. 

Although  defendant  in  former  action  set  up 
bis  mortgage  describing  the  entire  property, 
where  he  selected  only  one  of  the  several  tax 
titles  of  plaintiff  for  his  attack,  the  decision  in 
such  case  holding  the  tax  title  de8crit>ed  void 
would  not  be  res  adjudicata  of  this  case,  where- 
in plaintiff  sets  up  five  tax  titles  that  were  not 
described  in  the  first  action. 

3.  Taxation-  iS=»732~Tax  Cebtiwcate— Pri- 
OBiTY  OF  Lien. 

A  mortgage  may  be  prior  in  time  to  a  tax 
foreclosure,  and  yet  be  cut  off  by  it  if  the  pro- 
ceedings are  valid. 

4.  Taxation    «=3708(4)— Tax   Cebtificates— 
FoBECLoauBE— Service— Suffic;mnct. 

Althiiugh  at  the  time  of  a  tax  foreclosure  the 
part^  named  in  the  tax  certificate  had  no  inter- 
est in  the  property,  where  the  holder  of  the 
certificate  knew  that  he  was  a  resident  subject 
to  personal  service,  a  summona  by  publication 
worked  a  fraud,  and  the  tax  deed  secured  pur- 
suant to  the  prncecdini;s  will  be  set  aside. 

5.  Taxation   €=>708(4)— Tax   Cebtificates— 

FOBECLOSCBB— SEBVICE. 

It  is  only  where  tax  certificates  are  issued 
against  an  unknown  owner  that  the  holder  may 
avail  himself  of  a  publication  without  attempt- 
ing pprsonul  service  or  making  a  showing  suffi- 
cient to  sustain  substituted  service. 

Department  1.  Appeal  from  Superior 
Court,  King  County;   John  S.  Jurey,  Judge. 

Action  by  L.  H.  Craver  against  Edmund 
Wehr.  Judgment  for  plaintiff,  and  defendant 
appeals.    Remanded,  with  Instrnotlons. 

Louis  Henry  Legg  and  A.  C.  MacDonald, 
both  of  Seattle,  for  appellant.  Peterson  & 
Macbrlde,  of  Seattle,  for  respondent. 

CHADWICK,  J.  Respondent  owns  a  mort- 
gage made  by  George  Winston  and  wife  cov- 
ering a  tract  of  100  acres  In  King  county. 
After  the  execution  of  the  mortgage  appel- 
lant took  out  six  several  certificates  of  de- 
linquency upon  segregated  portions  of  the 
mortgaged  tract.  Six  foreclosure  proceed- 
ings were  had.  Appellant  became  the  pur- 
chaser at  the  several  sales.    On  January  6, 
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1914,  the  respondent  as  mortgagee  began  an 
actlcm  against  appellant  In  the  superior  court 
of  King  county  alleging  that  hla  mortgage 
was  a  first  lien  upon  the  property  described 
therein.  One  of  the  six  several  certificates 
of  delinquency  was  described  In  the  com- 
plaint, and  Its  foreclosure  alleged  to  be  void. 
A  tender  of  the  amount  due  was  made.  The 
praj  er  of  the  complaint  was  that  the  sale  be 
set  aside,  and  that  the  mortgage  be  decreed 
to  be  a  prior  first  Hen.  A  Judgment  In  favor 
of  respondent  in  that  action  was  affirmed  by 
this  court.  Wehr  t.  Graver,  87  Wash.  214, 
151  Pac.  502. 

Appellant  began  this  action  on  February 
25,  1914,  setting  up  the  fiv«  tax  titles  that 
were  not  described  In  the  above-mentioned 
action,  and  alleging  that  the  respondent 
claimed  some  Interest  or  estate  In  the  prop- 
erty described  therein,  bnt  that  such  claim 
was  without  right,  and  asked  to  be  adjudged 
the  owner  thereof  in  fee  simple  free  from 
any  claim  of  Ilea  on  the  part  of  respondent. 
Respond^it  an.swered,  denying  the  validity 
of  each  of  the  tax  sales,  and  pleaded  five  sep- 
arate defenses,  to  the  first  and  fifth  of  which 
demurrers  were  sustained. 

The  second  afiirmatlve  defense  set  up  the 
case  of  Wehr  v.  Graver,  hereinbefore  describ- 
ed, and  alleged  that  the  Judgment  in  that 
case  establishing  the  priority  of  resiK>ndent's 
mortgage  was  res  adjudlcata  of  the  rights  of 
the  parties.  As  a  third  affirmative  defense 
respondent  alleged  that  the  case  .of  Wehr  v. 
Graver  bad  likewise  established  the  Invalid- 
ity of  the  attempted  service  In  the  several 
tax  foreclosure  proceedings  and  was  res  ad- 
judlcata of  that  fact.  As  a  fourth  affirma- 
tive defense  respondent  alleged  that  at  the 
time  of  the  several  foreclosure  proceedings 
appellant  knew  that  George  Winston  was  not 
the  actual  owner  of  any  of  the  property  de- 
scribed in  the  complaint;  that  appellant 
knew  the  name  and  residence  of  the  owner ; 
that  the  foreclosure  proceedings  were  main- 
tained upon  the  fraudulent  allegations  of  the 
nonresidence  of  Winston  and  in  fraud  of 
Winstoa's  rights,  in  that  appellant  knew 
that  Winston  was  an  actual  resident  of  Se- 
attle. ResiMDdeut  prayed  that  the  conrt  de- 
cree his  mortgage  to  be  a  valid  first  lien  upon 
tbe  property  described  therein,  and  that  ap- 
pellant be  forever  enjoined  from  asserting 
any  title  or  Interest  thereto,  for  his  costs, 
and  for  general  relief. 

[t]  When  the  case  was  called  for  trial  ap- 
pellant moved  for  an  order  of  dismissal,  con- 
tending that  respondent  had  neither  asked 
tor  nor  was  he  entitled  to  any  relief.  This 
motion  was  denied,  and  the  ruling  of  tbe 
court  is  assigned  as  error.  We  think  the  or- 
der of  tbe  court  was  proper.  Appellant's 
complaint  charging  a  claim  of  lien,  title,  or 
Interest  was  in  cfTect  an  Invitation  to  the  re- 
spondent to  come  in  and  set  up  his  interest. 
This  respondent  has  done,  and,  having  assert- 
ed the  superiority  of  his  interest  and  prayed 
for  injunctive  and  general  relief,  appellant 


should  not  be  permitted  to  destroy  respond- 
ent's cause  of  action  by  voluntarily  dismiss- 
ing his  own. 

[2]  The  trial  Judge  based  his  Judgment  en< 
tirely  up6n  tbe  finding  that  the  Judgment  in 
the  case  of  Wehr  v.  Craver  was  res  adjudl- 
cata of  the  rights  of  appelant  in  each  of  the 
several  tax  deeds.  It  is  true  that  respondent 
set  up  his  mortgage  describing  the  entire 
property,  but  he  selected  only  one  of  the  sev- 
eral proceedings  for  his  attack.  We  are  con- 
vinced that  tbe  former  proceeding  was  not 
res  adjudlcata  of  appellant's  right  to  main- 
tain an  action  upon  tbe  remaining  tax  deeds. 
This  court  has  but  recently  reasserted  tbe 
rule  In  cases  where  estoppel  by  record  Is  re- 
lied upon. 

"The  rule  as  generally  stated  is  tliat  a  judg- 
ment is  conclusive  as  to  all  matters  of  defense 
which  might  and  should  have  been  presented  in 
the  action.  But  this  rule  bars  only  those  facta 
which  negative  or  are  inconsistent  with  the 
facts  which  sustain  the  former  judgment  When 
the  facts  relied  upon  in  the  subsequent  action 
ore  neither  inconsistent  with  nor  in  direct  op- 
position to  the  facts  involved  in  the  former 
suit,  but  are  facts  which  may  be  equally  true 
with  the  former  facts,  then  there  is  no  bar. 
2  Black,  Judgments,  i  .767."  Munaon  v.  Bald- 
win, as  Wash.  36,  at  page  39,  159  Pac.  1070, 
at  page  1071. 

It  is  quite  clear  to  us  that  appellant  is  not 
barred  from  asserting  such  title  as  he  may 
have  under  the  five  remaining  tax  deeds.  In 
tbe  proceeding  selected  by  respondent  the 
court  held  the  service  to  be  bad,  but  It  does 
not  follow  that  any  one  or  all  of  the  remain- 
ing proceedings  were  void  for  the  same  rea- 
son. Each  proceeding  Is  to  be  sustained  or 
rejected  upon  its  own  record,  and  not  by  tbe 
record  made  in  any  other  case. 

[3]  But  it  does  hot  follow  that  the  Judg- 
ment of  the  court  should  be  reversed.  As  in 
the  former  case,  it  Is  not  a  question  of 
priority  between  a  mortgage  lien  and  tbe 
tax  deeds.  A  mortgage  may  be  prior  in  time 
to  a  tax  foreclosure  and  yet  be  cut  off  if  the-, 
tax  proceeding  is  valid.  Tbe  fact  that  the 
mortgage  was  executed  and  Is  a  lien  upon 
the  property  being  established,  the  one  ques- 
tion to  be  determined  Is  whether  the  tax  pro- 
ceedings now  submitted  to  the  court  are 
bulHcient  to  carry  tbe  fee  to  tbe  purchaser. 
In  two  of  the  tax  certificates  the  "Bank  of . 
B.  C."  and  George  Winston  are  described  as 
the  owners,  and  In  the  other  three  George 
Winston  is  described  as  the  owner.  Plaintiff 
maintained  bis  suit  in  each  case  against  the 
party  or  parties  described  in  the  certificate 
of  delinquency.  Service  was  had  by  publica- 
tion upon  tbe  affidavit  of  Mr.  MacDouald,  the 
attorney  for  the  appellant,  that  he  had  made 
diligent  search  and  Inquiry  to  ascertain  tbe 
whereabouts  of  the  parties  defendant  and 
their  respective  addresses,  and  that  they 
were  unknown  to  him,  and  that  he  believed 
that  defendants  were  nonresidents  of  King 
county  or  the  state  of  Washington  and  could 
not  be  found  therein;  that  an  original  no- 
tice and  summons  had  been  placed  in  tbe 


Digiti 


zedbyLiOOgle 


100 


167  PACIFIC  REPORTEE 


(Wasb. 


hands  of  tbe  sheriff  of  King  county,  and 
that  tbe  sheriff  had  made  tbe  castomary  re- 
turn of  "Not  found."  We  find  no  such  re- 
turn by  the  sheriff  or  any  of  his  deputies. 

It  sufficiently  appears  that  at  the  time  of 
the  service  by  publication  appellant  and  hLs 
attorney  knew  of  tbe  defendant  George  Wins- 
ton (the  attorney  -who  made  the  aSidavit 
says  he  had  known  him  for  several  months) 
and  his  place  of  business  ia  Seattle.  With 
evident  intent  to  cure  the  record,  tbe  attor- 
ney In  the  tax  foreclosure  proceedings  after 
the  Judgments  had  been  entered  and  without 
notice  filed  affidavits  alleging  personal  serv- 
ice upon  George  Winston.  Mr.  MacDonald 
also  testified  to  the  same  effect  in  this  case. 
It  is  unnecessary  to  discuss  the  question  of 
service  further,  as  from  the  whole  record 
we  believe  the  testimony  preponderates  that 
no  such  personal  service  was  actually  made. 

[4]  Counsel  for  appellant  contends  that  at 
the  time  of  tbe  foreclosure  proceedings 
George  Winston  had  no  Interest  in  the  prop- 
erty, was  not  a  necessary  defendant,  and  that 
the  judgment  was  good  becauw  the  summons 
and  notice  was  addressed  to  "unknown  own- 
ers." This  position  is  not  tenable.  A  tax 
foreclosure  proceeding  is  a  -proceeding  In  rem. 
The  statute  makes  It  Incumbent  upon  the 
holder  of  a  certificate  of  delinquency  to  pro- 
ceed against  tbe  party  named  in  the  certif- 
icate. It  makes  no  difference  whether  such 
person  is  tbe  owner  of  the  land  or  not.  A 
proceeding  against  the  land  with  notice  to 
the  one  named  in  the  certificate  and  regular 
upon  its  face  has  been  held  to  sustain  a  tax 
title.  Allen  v.  Peterson,  38  Wash.  599,  80 
Pac.  849;  Sparks  v.  Standard  Lumber  Co., 
92  Wash.  584,  159  Pac.  812.  We  have  also 
held  that  If  the  holder  of  a  certificate  of 
delinquency  actually  knew  that  the  party 
named  In  tbe  certificate  was  a  resident  of 
the  state  and  subject  to  personal  service 
that  a  summons  by  publication  works  a  fraud 
and  that  the  tax  deed  will  be  set  aside. 
Wehr  V.  Graver,  supra. 

Tbat  a  tax  title  claimant  who  actually 
knows  that  a  mistake  has  been  made  in  the 
name  of  the  party  described  In  tbe  certif- 
icate of  delinquency  cannot  avail  himself  of 
the  statute  allowing  a  foreclosure  against 
the  party  named  In  the  certificate  and  that 
such  proceedings  will  be  set  aside  as  a  fraud 
upon  tbe  injured  party  was  held  In  Jackson 
V.  Bateman,  165  Pac.  163. 

Also  where  the  land  had  been  assessed  to 
an  unknown  owner  and  the  true  owner  was 
known  to  the  holder  of  the  certificate  and 
was  actually  living  upon  the  land,  and  no 
personal  service  was  attempted  when  It 
might  have  been  made.  It  was  held  to  be  a 
fraud  on  tbe  rights  of  the  property  owner 
to  resort  to  a  service  by  publication.  Pyatt 
T.  Hegqulst,  45  Wash.  504,  88  Pac.  933. 

Tbe  contention  tbat  Winston  was  not  the 


owner  of  the  land  and  not  a  necessary  party 
in  any  event  will  not  avail  appellant  upon 
this  appeal.  He  combated  all  efforts  of  coun- 
sel In  tbe  court  below  to  prove  the  state  of 
the  title  at  the  time  the  certificates  were  fore- 
closed. He  asserted  repeatedly  that  he  de- 
pended entirely  upon  his  tax  titles.  Aa  we 
have  rejected  the  testimony  regarding  a  per- 
sonal service,  the  record  is  In  keeping  with 
the  record  in  Wehr  v.  Craver,  and  upon  the 
authority  of  that  case  ought  to  be  affirmed. 

[6]  There  Is  no  merit  in  tbe  contention  of 
appellant  that,  inasmuch  as  the  notice  was 
addressed  to  "unknown  owners,"  his  record 
is  good.  It  is  only  where  the  certificates'  are 
Issued  against  an  unknown  owner  that  the 
party  may  avail  himself  of  a  publication 
without  attempting  personal  service  or  mak- 
ing a  showing  sufficient  to  sustain  substituted 
service. 

Both  parties  in  this  case  claim  througb 
tbe  title  and  ownership  of  George  Winston. 
Appellant  holds  his  title  by  mesne  convey- 
ances and  has  tried  his  case  upon  the  theory 
of  Winston's  ownership.  Respondent  de- 
pends upon  a  mortgage  executed  by  Winston. 
No  interest  or  ownership  in  the  "Bank  of  B. 
C."  is  disclosed  by  the  record.  As  appellant 
has  failed  to  sustain  bis  proceedings  against 
George  Winston,  he  cannot  as  against  tbe 
Interest  of  respondent  assert  his  tax  titles. 

The  case  will  be  remanded,  with  instruc- 
tions to  determine  the  amount  due  upon  tbe 
certificates  of  delinquency.  Respondent  will 
be  given  30  days  after  the  remittitur  goes 
down  to  make  good  his  tender  of  tbe  amount 
of  taxes,  Interest,  and  costs'  due  upon  the 
several  tracts.  Respondent  will  recover  his 
costs  here. 

BI/LIS,  C.  J.,  and  MORRIS,  MAIN,  and 
WEBSTER,  JJ.,  concur. 


(98  Wasb.  U2> 

HUNTER  TRACT  IMPROVEMENT  CO.  et 

al.    V.     CORPORATION    OP    CATHOLIC 

BISHOP    OF    NISQUALLY    et    aL      (No. 

14063.) 

(Supreme  (3ourt  of  Washington.    Aug.  29,  1917.) 

1.  Evidence  €=»483(1)— Conclusion  of  Wit- 
ness—Convent. 

In  an  action  to  enforce  a  restrictive  clanse 
in  a  deed  providing  that  property  should  be 
used  as  a  residence  only,  a  question  to  a  witness 
calling  for  tbe  conclusion  whether  the  premises 
were  used  as  a  convent  was  not  improper,  since 
a  witness  may  testify  to  the  character  of  a 
building  when  the  issue  to  be  determined  is  tbe 
manner  of  its  use. 

2.  Covenants  «=»51(2)— Restrictive  Use  or 
Propeety — Residence  Purposes — Convent. 

The  occupancy  of  residence  property  by  12 
or  15  members  of  a  Catholic  sisterhood  known 
as  tbe  Ursulinea,  who  had  a  small  altar  in  the 
living  room  of  the  house,  held  religious  services 
there  daily  with  the  assistance  of  a  priest,  rang 
small  bells,  and  occasionally  "clothed"  a  novice 
on  her  admission  to  their  sisterhood,  was  not  a 
violation  of  the  restrictive  clause  in  a  deed  to 
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tbe  property,  providing  that  nothing  bnt  a  single 
detached  residence  should  be  built  on  any  lot, 
and  when  so  built  should  be  used  for  residence 
purposes  only, 

EUis,  C.  J.,  and  Main  and  Webster,  JJ.,  dis- 
■enting. 

Eu  Banc.  Appeal  from  Superior  Court, 
King  County;   W.  H.  French,  Judge. 

Action  by  the  Hunter  Tract  Improvement 
Company  and  others  against  the  Corporation 
of  the  Catholic  Bishop  of  Nisqually  and 
others.  From  a  Judgment  of  dismissal, 
plalntlifs  appeal.    Afflriued. 

Reynolds  &  Harroun,  of  Seattle,  for  appel- 
•lants.  Farrell.  Kane  &  Stratton,  of  Seattle, 
for  restMndents. 

MORRIS,  J.  Action  to  enforce  a  restric- 
tive clause  In  a  deed,  rending  that: 

"Nothing  but  a  single  detached  residence 
•  •  ♦  shall  be  built  on  any  one  lot  described 
in  this  dee<I,  and  when  so  built  shall  be  used  for 
residence  purposes  only." 

For  some  time  past  the  property  In  suit 
has  been  occupied  by  a  Catholic  sisterhood, 
referred  to  In  the  record  as  the  "Ursullnes." 
Tbe  question  at  Issue  Is,  Is  the  property  oc- 
cupied for  other  than  residence  purposes 
only?  Judgment  of  dismissal  below  and  ap- 
peal. 

[1]  The  first  error  assigned  Is  In  the  strik- 
ing of  testimony  In  behalf  of  appellant  that 
the  premises  in  question  were  used  as  a  con- 
vent, upon  the  ground  that  the  answer  stated 
a  conclusion.  While  In  a  sense  the  question 
called  for  the  conclusion  of  the  witness.  It 
was  not  In  this  sense  Improper.  A  witness 
may  testify  to  the  character  of  u  building, 
as,  for  instance,  it  is  n  church,  a  garage,  or 
a  school,  when,  as  here,  the  Issue  to  be  de- 
termined is  the  manner  of  use  of  the  build- 
ing. The  answer  should  be  given  such  weight 
as  the  knowledge  of  the  witness  concerning 
the  facts  upon  which  he  bases  his  answer  en- 
titles It  to  receive.  We  therefore  accept  the 
answer,  and,  as  this  Is  a  trial  de  novo,  pro- 
ceed to  the  second  question  raised,  that  the 
evidence  sustained  the  complaint,  and  the 
dismissal  of  tlie  action  was  error. 

The  facts  relied  upon  by  appellant  are 
tliese:  Tbe  building  upon  the  premises  was 
built  for  use  as  a  family  residence,  and 
subsequently  conveyed  to  respondents.  Re- 
spondents have  made  no  change  in  the  out- 
ward appearance  of  the  bouse,  and  there  Is 
nothing  in  its  appearance  to  Indicate  it  Is 
other  than  a  family  residence.  Living  In  the 
bouse  are  some  12  or  15  women  belonging  to 
the  Catholic  order  known  as  the  Ursullnes. 
These  women  are  clothed  In  a  dark  habit 
similar  to  that  used  by  other  Catholic  slster- 
boods.  They  go  out  walking  in  groups  of 
from  2  to  12.  In  what  was  originally  the  liv- 
ing room  of  the  house  a  small  altar  has  been 
erected.  A  priest  comes  every  morning  be- 
tween 6  and  7  o'clock  and  holds  religions 
services.  Chanting  and  singing  have  been 
beard  and  the  ringing  of  small  bells.     On 


two  or  three  occasions  a  number  of  children 
have  visited  the  home  on  Sunday  afternoon. 
Shortly  after  their  first  occupancy  one  of 
the  neighboring  residents  was  asked  if  ob- 
jection would  be  made  to  placing  a  small 
cross  upon  the  house.  Being  Informed  that 
this  would  be  objectionable,  nothing  further 
was  done.  In  the  dty  telephone  directory 
the  telephone  number  is  given  under  the 
name  "Ursuline  Convent."  Toung  women 
have  been  admitted  in  the  sisterhood  at  the 
home,  at  which  time  tbe  following  invitation 
and  notice  was  sent  out: 

"The  Ursulines 
of  Seattle,  Washington, 
request  the  honor  of  your  presence  at  the 
'Clothing'  of  their  First  Novices 
In  the  Convent  Chapel 
2745  Mt.  St.  Helens  Place 
on  Friday  afternoon,  August  thirteenth 
nineteen  fifteen,  at  four  o'clock 
Right  Reverend  Edward  J.  0'l')ea,  DD.,  Bishop 
of  Seattle,  will  officiate 
"The   I.'rsuline   Chapel   i»   very   small.     The 
friends  who  kindly  accept  the  invitation  are  re- 
quested  graciously   to  overlook   the  consequent 
inconvenience." 

In  Jones  v.  Williams,  66  Wash.  688,  106 
Pac.  166,  It  was  held  that  restrictive  words 
in  a  deed  are  to  be  construed  strictly  against 
the  grantor  and  those  claiming  the  restric- 
tion against  the  premises,  and  will  not  be 
extended  beyond  the  clear  meaning  of  the 
language  used.  The  restriction  here  Is  "res- 
idence purposes  only."  These  words  are  of 
simple  and  ordinary  meaning,  and  if  any 
construction  is  needed,  it  cannot  be  more 
than  to  say  the  house  upon  the  premises 
shall  be  used  for  no  other  purpose  than  as 
a  residence  or  dwelling.  It  does  not  seem 
to  us  that  the  above  facts  show  that  this 
residence  Is  used  for  other  purposes.  It  is 
immaterial  what  name  Is  given  to  tbe  women 
who  live  In  this  house  or  to  the  house  Itself, 
either  by  the  telephone  directory  or  by  them- 
selves. The  restriction  Is  not  against  names, 
but  purposes.  Tbe  house  must  be  used  for 
some  other  purpose  than  a  residence.  The 
fact  that  religious  services  are  held  in  the 
house  every  morning  by  a  priest,  or  that  a 
small  altar  has  been  erected,  does  not  take 
away  from  these  premises  their  character  as 
the  home  or  residence  of  the  women  who 
live  there.  We  may  take  notice  of  the  fact 
that  religious  services  are  held  in  many  res- 
idences, that  singling  or  chanting  of  a  re- 
ligious nature  may  be  heard  In  family-  homes, 
and  that  to  those  who  are  religiously  inclin- 
ed the  courts  would  hardly  say: 

"If  yon  have  a  clergyman  of  yonr  religions 
faith  visit  your  home  every  morning  and  hold 
services  with  you  your  home  loses  its  character 
as  a  place  of  residence  and  becomes  a  religious 
institution." 

Neither  can  It  be  said  that,  because  young 
children  have  been  received  on  a  Sunday  aft- 
ernoon, this  shows  the  character  of  the  home 
to  be  other  than  that  of  a  residence.  Neither 
does  the  garb  or  number  of  the  inhabitants 
make  these  premises  other  than  a  residence. 

[2]  The  strongest  argument  in  support  ot 
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appellants'  contention  is  In  the  Invitation  to 
the  "clothing  of  their  first  novices."  If  these 
premises  are  habitually  used  for  the  training 
of  young  women  who  seek  admission  into  the 
sisterhood,  it  might  be  said  that  the  premises 
have  lost  their  character  as  a,  residence 
"only"  and  taken  on  that  of  an  Institution. 
But  such  is  not  the  record.  We  know  noth- 
ing of  the  fact  other  thiin  that  on  the  occa- 
sion referred  to  and  as  stated  in  the  invita- 
tion novices  were  clothed  or  taken  into  the 
order,  a  thing  that  of  it^lf  cannot  be  said 
to  take  away  from  these  premises  its  residen- 
tial feature.  We  cannot  say  that  under  this 
restrictive  clause  these  sisters  shall  not.  up- 
on occasion,  use  their  home  for  some  ftmc- 
tion  to  which  the  public  may  be  invited,  as 
any  home  owner  may  use  his  home  for  like 
purpose  without  it  being  said  because  of 
such  occasional  use  it  is  no  longer  being  used 
for  "residence  purposes  only."  It  seems  to 
U8   there  is   a    wide   difference  between  an 

.  occasional  and  an  habitual  and  customary 
use.  The  -first  is  a  mere  iuddentnl  use,  the 
second  may,  under  proper  facts,  be  consider- 
ed as  the  main  use  and  purpose.  We  can 
add  nothing  to  this  restrictive  clause.  We 
must  take  It  as  we  find  it.  And,  taking  it  in 
the  light  of  the  evidence,  we  find  nothing 
that  makes  these  premises  other  than  a  resi- 
dence of  the  Ursulines.  Calling  the  resi- 
dence a  convent  adds  ootbing  to  the  weak- 
ness of  appellants'  case.  A  convent  is  a 
name  ordinarily  given  to  a  religious  com- 
munity of  nuns,  some  of  whom  conduct 
schools  for  young  ladles  and  others  do  not. 
If  this  so-called  convent  was  of  the  first  or- 
der, it  might  be  said  to  be  a  school  or  lo- 
stltutlon  and  not  a  residence.  We  can  find 
nothing  in  this  record  other  than  the  fact 
that  a  namher  of  the  sisterhood  of  the  Ursu- 
lines make  this  their  home  or  residence,  and 
because  they  worship  with  the  frequency  or 
in  the  manner  their  conscience  dictates,  and 
walk  and  dress  in  a  peculiar  manner  and 
garb,  or  entertain  small  children,  or  clothe 
novices,  does  not  make  these  premises  other 
than  the  residence  of  these  women,  in  which, 
subject  to  the  law  of  the  land,  they  may  de- 
port themselves  as  they  will. 

<It  may  be  and  doubtless  is  true  that  in  the 
common  understanding  of  men  members  of 
various  Catholic  sisterhoods  rcitide  in  con- 
vents, but  it  does  not  follow  that  every  place 
where  members  of  such  sisterhoods  reside  is 
a  convent.  So  In  the  common  understanding 
of  men  a  place  where  surgical  and  medical 
patients  are  received  for  treatment,  where 
women  go  to  be  delivered  of  child  is  called 
a  hospital,  but  it  does  not  follow  that  every 
such  place  is  a  hospital.  It  was  according- 
ly held  in  Can-  v.  Riley,  196  Mass.  70,  84  N. 

'  E.  426,  that  a  dwelling  house  fitted  up  and 
used  for  these  purj^ioses,  which  was  the  only 
home  or  place  of  residence  of  the  owners,  did 
not  violate  a  restrictive  clause  in  a  deed  pro- 
viding that: 


"No  buildings  other  than  dwelling  houses 
(which  wordH  shall  inclnde  clubhouses),  with  the 
usual  outbuildiogs  appurtenant  thereto,  shall  be 
erecteil.  pliieed  or  used  upon  the  said  land.  No 
stable  of  any  kind,  private  or  otherwise,  shall  be 
erected  or  m.-iintained  on  any  portion  of  said 
land.  No  building  erected  on  thiE  lund  shall  be 
used  as  an  apartment  house,  family  hotel  or 
Oats,  or  in  design  or  construction  be  fitted  for 
occupancy  by  more  than  one  family.  No  build- 
ins  erected  on  said  laud  shall  be  used  for  any 
manufacturing,  mercantile,  or  mechanical  pur- 
poses." 

In  Hunt  V.  Held,  90  Ohio  St  280,  107  N. 
E.  765,  I*  R.  A.  (N.  S.)  54a.  Ann.  Gas.  1916C, 
1051,  it  was  held  a  clause  in  a  deed  restrict- 
ing the  use  of  the  property  "for  residence - 
purposes  only"  was  not  violated  by  the  erec- 
tion of  a  double  or  two-family  house  on  the 
premises,  upon  the  rensoulug  that  "residence 
puriwses"  referred  to  tl»e  mode  of  occuiian- 
cy,  and  so  long  as  the  building  was  used  as  a 
place  of  abode  and  no  business  carried  on 
there,  it  would  be  used  for  residence  purposes 
only.  So  here,  so  long  as  these  premises  are 
occupied  as  a  place  of  abode  by  this  sister- 
hood as  dlstinguLshcd  from  any  business  or 
institutional  work,  it  is  used  for  residence 
pun>oses  only,  whether  used  by  one  or  a  doz- 
en sisters.  In  Hoffman  v.  Parker,  239  Pa. 
398,  86  Atl.  864,  It  was  held  that  a  prohibi- 
tion against  the  use  of  any  building  other 
than  for  dwellings,  apartments,  churches,  or 
private  garages  would  not  prevent  the  use 
of  the  basement  of  a  dwelling  for  retail 
trade  in  foodstuffs;  no  change  being  made 
in  the  outward  appearance  of  the  residence. 
The  latest  apposite  case  we  have  found  !■ 
Scott  Co.  V.  Roman  Catholic  Archbishop  for 
Oregon  (OK)  163  Pac  88.  The  relevant  re- 
striction there  was  against  using  or  occupy- 
ing any  hullding  upon  the  premises  "other- 
wise than  strictly  for  residence  purposes  or 
for  church  or  school  purposes  and  then  only 
with  the  prior  consent  of  the  party  of  the 
first  part."  CTonsent  by  deed  was  given  for 
the  use  for  church  and  school  purposes,  so 
that  part  of  the  restrictive  clause  for  our 
purposes  may  be  disregarded.  It  was  sought 
to  enjoin  the  defendant  from  erecting  a  build- 
ing to  be  used  as  a  convent.  Referring  to 
this  feature  of  the  case,  the  court  said: 

"The  only  remaining  question  is  whether  a 
convent  cornea  within  the  restriction.  A  nun 
may  be  briefly  designated  as  a  woman  of  the 
Catholic  religion  who  lives  in  a  convent  under 
vows  of  poverty,  chastity,  and  obedience.  A 
convent  is  a  bouse  or  building  occupied  by  nuns. 
We  are  of  the  opinion  that  such  a  building  may 
fairly  be  termed  a  residence  or  dwelling.  It  is 
a  dwelling  place  for  nuns.  It  would  therefore 
seem  that,  if  the  other  conditions  of  the  restric- 
tion are  complied  with,  it  makes  no  difference 
how  large  the  dwelling  is  or  how  many  people 
occupy  it." 

This  case  cites  McMurtry  v.  Phillips  In- 
vestment Co.,  108  Ky.  308,  45  S.  W.  96,  40  U 
R.  A.  489,  where  the  restriction  was  that 
the  property  "shall  be  used  for  residence 
purposes  only."  It  was  urged  that  this  re- 
striction would  be  violated  by  the  erection  of 
an  apartment  house,  with  a  public  or  semi* 
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public  restaurant  The  evidence  upon  this 
feature  was  to  the  effect  that  there  would  be 
no  restaurant  of  a  public  nature,  but  that 
in  the  basement  of  the  building  a  large  din- 
ing room  would  be  constructed  to  be  used  by 
the  occupants  of  the  apartments  if  desired. 
Held  that  no  violation  of  the  restrictive 
clause  was  contemplated,  and  that  the  build- 
ing was  to  be  used  for  residence  purposes 
only.  Upon  the  facts  and  the  law  our  con- 
clusicm  is  that  the  judgment  should  be  af- 
firmed.   It  is  so  ordered. 

MOUNT,  CHADWICK,  PULLEBTON. 
PABK£K,  and  HOL.OOMB,  JJ.,  concur. 

MAIN,  J.  (dissenting).  In  this  case,  at  the 
conclusion  of  the  plaintiffs'  evidence,  the 
trial  court  granted  a  nonsuit.  In  my  opin- 
ion, this  evidence  at  least  makes  a  prima 
facie  showing  of  an  institutional  use,  and 
that  the  building  was  not  used  for  '"resi- 
dence purposes  only.' "  It  was  prejudicial 
error  for  the  trial  court  to  grant  the  non- 
suit and  not  require  the  defendants  to  present 
their  evidence.    I  therefore  dissent 

ELLIS,  a  J.,  and  WEBSTER,  3.,  concur 
in  the  views  expressed  by  MAIN,  J. 


(K  Wash,  vm 
STATE  v.  GREAT  NORTHERN  RY.  CO. 
(No.  14078.) 

(Supreme  CJourt  of  Washington.    Aag.  29, 1917.) 

1.  IWTOXICATINO     LiQUOKS    ®=S>244— SEIZUBEt— 

Rules  of  Pbocedube. 
Proceedings  to  confiscate  intoxicating  liquors 
are  proceedings  in  rem  governed  by  the  rules 
of  civil  procedure. 

2.  CouMEBCE  $=>8(11)— Interstate  Shipment 
OF  Liquor— Seizure  by  State. 

If  the  interstate  shipment  of  liquor  was 
destined  to  be  delivered  m  this  state,  and  de- 
fendant railroad  had  reason  to  believe  that  such 
delivery  was  intended,  the  liquor  could  be  con- 
fiscated within  the  state  in  view  of  Webb-Ken- 
yon  Act  March  1,  1913,  c.  90,  37  Stat.  699 
(Compb  St  1916,  i  8739),  removing  the  protec- 
tion of  the  interstate  commerce  clause  of  Const 
U.  S.  art  1,  S  8,  from  contraband  shipments  of 
liquor. 
S.  CoMHEHCE  «=»33  — Duty  or  Carrier  — IN- 

'    TSR8TATE  SHIPMENT  OF  LiQUOR. 

It  was 'the  duty  of  defendant  railroad  to  re- 
ceive at  Butte,  Mont.,  for  shipment  to  Alaska 
a  consignment  of  whisky,  unless  it  knew  that 
the  whisky  was  intended  to  be  diverted  for  de- 
livery within  the  state  of  Washington,  where 
shipment  would  be  contraband  if  not  protected 
by  permit. 

4.  Intoxicatino    Liquors    <S=>250  —  Inter- 
state   Shipment  —  Seizure  —  Burden    of 
Pboof. 
Regardless  of  Laws  1915,  p.  8,  J  12,  east- 
ing the  burden  upon   the  person  claiming   the 
article  seized,  in  a  proceeding  to  confiscate  an 
interstate  shipment  of  liquor  side-tracked  within 
this  state,  the  burden  was  on  the  state  to  prove 
that  the  shipment  was  in  fact  not  interstate,  in 
view  of  section  24,  providing  that  the  prohib- 
itory provisions  "shall  not  apply  to  shipments 
transported  by  any  common  carrier  of  unbroken 
packages  of  intoxicating  liquor  in  continuous 


transit  through  this  state  from  a  point  outride 

of  the  state  to  another   point  outside  of  the 

state." 

6.  Commerce  <s=>.33— Interstate  Shipment  of 

Liquor — Evidence — Bill  of  Laiuno. 
So   far    as   original   carrier  of   intoxicating 
liquors  is  concerned,  the  character  of  the  ship- 
ment as  to  being  interstate  is  determined  by  the 
destination  named  in  the  bill  of  lading. 
6.  Carriers  <g=79— Interstate  Shipment  of 

Liquor — Deviation  from  Route. 
Where  an  interstate  shipment  of  liquor  was 
not  routed  by  the  usual  and  customary  route,  the 
corrier  was  not  bound  to  deliver  it  to  an  ir- 
responsible auto  delivery  company  within  the 
state,  but  had  the  right  to  cause  a  deviation 
from  the  designated  route. 

,7.    INTOXICATINQ     LlQUOES     ®=>310— ILLKQAI. 

SniPME.\TS    OF    Liquor— Evidence— SuFFi- 

CIENCY.  * 

In  an  action  in  rem  to  confiscate  a  carload 
of  whisky,  shipped  from  Butte,  Mont.,  and 
consigned  to  a  person  in  Alaska,  while  on  the 
side  track  of  defendant's  railroad  in  Washing- 
ton, evidence  held  insuflicient  to  support  a  find- 
ing that  defendant  was  engaged  in  the  carriage 
of  the  liquors  in  violation  of  Laws  1916,  p.  15, 
t  24. 

8.  Intoxicating   Liquors   ®=3310  —  IiiBOAi. 
Shipments    of    LiQUoa— Evidknce— ourri- 

CIENCY. 

There  must  be  something  more  than  mere 
suspicion  to  justify  the  seizure  and  confiscation 
of  intoxicating  liquors  while  in  possession  of  a 
common  carrier  as  an  interstate  shipment 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Guy  O.  Alston, 
Judge. 

Action  by  the  State  against  the  Great 
Northern  Railway  Company.  Judgment  for 
the  State,  and  the  defendant  appeals.  Re- 
versed. 

F.  G.  Dorety  and  R.  J.  Hagman,  both  of 
Seattle,  for  appellant.  Lloyd  L.  Black,  Clif- 
ford Newton,  and  O.  T.  Webb,  all  of  Everett, 
for  the  State. 

HOLCOMB,  J.  '*rhis  is  an  action  In  rem, 
commenced  by  the  state,  by  search  warrant, 
against  appellant  to  confiscate  a  carload  of 
whisky,  found  on  the  side  track  at  appel- 
lant's station  of  Meadowdale,  Snohomish 
county.  Wash.,  on  October  16,  1916,  as  being 
there  In  violation  of  Initiative  Measure  No.  3. 
There  is  practically  an  agreed  state  of  facts 
In  the  case,  brought  about  either  by  the  an- 
swer of  the  respondent  to  the  claim  filed  by 
appellant  or  by  the  unchallenged  testimony 
of  the  witnesses  produced  by  the  parties. 

The  appellant  is  a  common  carrier  of 
freight  operating  a  railway  between  Butte, 
Mont.,  and  Meadowdale  and  Seattle,  Wash. 
On  October  4,  1916,  one  John  Morton  deliver- 
ed to  the  appellant  at  Butte,  Mont,  a  ship- 
ment of  whisky,  consisting  of  10  barrels  and 
190  cases  of  the  same.  This  was  delivered 
with  instructions  to  ship  the  same  to  one 
Hans  Apsch  ac  Ketchikan  in  the  territory  of 
Alaska,  via  the  appellant's  railway  to  Mead- 
owdale, In  Snohomish  county.  Wash.,  In  care 
of  the  Auto  Delivery  Company.  A  bill  of 
lading  was.  issued  by  the  appellant  for  the 


£s»For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Dlgesta  and  Indexes 
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shipment  of  whisky,  and  It  conformed  to  the 
Instructions  given  by  the  consignor.  This 
bill  of  lading  was  delivered  to  Morton  at 
Butte,  and  was  apparently  accepted  by  htm. 
The  whisky  was  then  loaded  upon  Great 
Northern  car  No.  1C6S6,  and  8hlpt)ed  from 
Butte  to  Meadowdale.  Sleadowdale  Is  a  mere 
station  upon  the  line  of  the  Great  Northern 
Railway  In  Snohomish  county,  between 
Seattle  and  Everett,  on  Puget  Sound.  There 
is,  according  to  the  testimony,  no  shipping 
terminal  for  boats  at  Meadowdale.  The  car 
containing  tlie  shipment  arrived  at  Meadow- 
dale on  October  14,  1916.  There  was  some 
evidence  that  it  had  been  broken  into  en 
route  through  the  state  of  Montana  and 
about  9  cases  of  the  liquor  removed.  On 
October  17th  the  liquor  was  seized  under  a 
search  warrant,  and  was  removed  to  the 
county  Jail. 

It  would  appear  from  the  evidence  intro- 
duced by  appellant  that  on  October  14th  the 
company  was  notified  by  its  agent  at  Meadow- 
dale of  the  arrival  of  the  carload  of  liquor. 
The  agent  gave  this  notice  by  wiring  to  M.  J. 
Co&tcUo,  assistant  traffic  manager  of  the  ap- 
pellant, wtK)  was  in  complete  charge  of  sucli 
matters-  for  the  company  at  Seattle.  In  this 
telegram  the  agent  stated  that  the  car  had 
arrived,  that  there  was  no  permit  on  it,  that 
there  was  no  one  at  Meadowdale  by  the  name 
of  Apsch,  and  asked  advice  of  his  superior  as 
to  what  should  be  done  with  the  liquor.  This 
agent  was  not  called  as  a  witness  by  either 
party.  The  agent  was  hn  mediately  ordered 
by  one  in  the,  office  of  Costello  to  divert  the 
shipment  to  Seattle,  and  advised  that  the 
ofHce  In  Seattle  would  arrange  at  Seattle  for 
delivery  to  a  boat  line  there  for  the  purpose 
of  delivery  in  Alaska.  There  then  followed 
a  series  of  telegrams  from  Costello  to  the 
agent  at  Butte,  and  to  the  consignor  Mor- 
ton,, stating  that  the  railway  company  could 
not  deliver  the  goods  to  the  Auto  Delivery 
Company  at  Meadowdale.  and  asking  them 
to  designate  a  water  carrier  to  whom  de- 
livery should  be  made  direct  for  carriage  to 
Ketchikan.  On  the  16th  when  these  various 
telegrams  were  sent,  Costello  wired  the  agent 
at  Meadowdale  to  hold  the  shipment  there, 
and  not  to  uiake  delivery  to  any  one  without 
taking  the  matter  up  with  him.  The  appel- 
lant's officers  state  that  this  was  their  pol- 
icy in  dealing  with  liquor  shipments — to  de- 
liver them  to  a  water  carrier  and  not  to 
transfer  companies-.  At  this  juncture  the  liq- 
uor was  seized  by  the  sheriff.  After  the 
seizure  the  railway  company,  on  November 
11,  1916,  filed  its  claim  to  the  whisky  seized, 
on  the  grounds  that  It  had  a  lien  thereon  for 
its  freight  In  the  sum  of  $235.41  for  the  trans- 
porting of  the  whisky  from  Butte  to  Meadow- 
dale, and  further  because  the  shipment  was 
one  In  interstate  commerce,  and  as  such  was 
subject  not  to  the  laws  of  the  state  of  Wash- 
ington, but  to  the  laws  of  the  United  States. 


Upon  answer  by  respondent,  the  issues  were 
Joined  and  a  trial  had  to  the  court.  The 
court  found  that  the  shipment  of  liquor  was 
not  In  interstate  commerce  bona  fide,  but 
was  intended  for  unlawful  disposition  in  the 
state  of  Washington. 

Appellant  bases  its  appeal  upon  the  find- 
ings of  fact  as  made  by  the  court,  and  the 
conclusion  of  law  "that  the  said  defendant 
violated  the  spirit  of  the  Initiative  Measure 
No.  3  of  the  laws  of  the  state  of  Washington 
in  accepting  the  consignment  of  liquor  billed 
as  it  was;  that  said  liquor  was-  to  be  dis- 
posed of  contrary  to  law  and  was  to  be  used 
for  an  unlawful  purpose,  and  therefore 
sliould  be  confiscated  and  destroyed  as  pro- 
vided by  law";  and  the  refusal  by  the  court 
of  proposed  findings  and  conclusions  to  the 
contrary  effect 

There  is  no  evidence  on  the  part  of  appel- 
lant which  shows  any  further  direction  from 
tile  consignor  than  that  received  by  it  on 
October  4,  1916,  when  the  whisky  was  de- 
livered to  it  for  carriage.  There  is  no  evi- 
dence that  the  consignor  or  the  consignee 
ever  attempted  to  make  any  claim  to  the  liq- 
uor, although  a  mouth  elapsed  between  the 
time  of  the  seizure  and  the  trial.  It  was 
certainly  within  their  rights  under  the  law 
to  have  done  this.  Rem.  Code,  i  6202 — 12. 
The  only  grounds  that  appellant  had  for  fil- 
ing a  claim  were  that  its  freight  charge  was 
unpaid  and  that  the  shipment  was  an  in- 
terstate one  beyond  the  state.  The  rate  from 
Butte  to  Seattle  was  the  same  as  that  from 
Butte  to  Meadowdale.  There  was  not  any 
auto  truck  line  running  from  Meadowdale  to 
Ketchikan,  Alaska.  Practically  all  business 
for  Alaska  transported  by  appeliunt  on  its 
lines  is  Interchanged  in  Seattle  and  carried 
by  boat  to  Alaska.  No  boat  docks  at  Mead- 
owdale; there  Is  no  dock  there,  and  no  fa- 
cilities whatever  for  transferring  to  a  boat 
line. 

[1]  A  search  and  seizure  proceeding  is  a 
proceeding  in  rem,  the  complaint,  if  one  is 
required,  ordinarily  being  in  the  nature  of  a 
libel  in  form  similar  to  a  criminal  action,  in 
that  it  is  prosecuted  by  the  state  against  propr 
erty  devoted  to  an  alleged  unlawful  or  crim- 
inal use,  with  the  state  In  the  exercise  of  its 
police  powers  as  plaintiff,  as  in  other  cases  of 
violation  of  the  criminal  laws;  but  the  pro- 
ceeding ia  governed  by  the  rules  in  civil 
procedure.  Steward  v.  State,  180  Ind.  397, 
103  N.  B.  316;  Campbell  v.  State,  171  Ind. 
702,  87  N.  E.  212;  Regadanz  v.  State,  171  Ind. 
387,  86  N.  E.  449 ;  Clement  v.  Two  Barrels  of 
Whisky,  136  App.  Div.  291,  120  N.  Y.  Supp. 
1044;  Farley  v.  Sixteen  Bottles  of  Cham- 
pagne, 153  App.  Div.  502.  1.38  N.  Y.  Supp.  276; 
Matter  of  Zlnzow,  18  Misc.  Rep.  653,  43  N. 
T.  Supp.  714. 

[2]  Appellant  stands  upon  the  proposition 
that  the  state  has  no  authority  to  interfere 
with  a  shipment  of  liquor  la  interstate  oom- 
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merce  while  passing  through  this  state  from 
one  point  without  the  state  to  another  point 
without  the  state,  under  section  8  of  article 
1  of  the  United  States  Constitution. 

Section  24  of  Initiative  Measure  No.  3  Is 
dted  as  recognizing  the  Immunity  of  Inter- 
state commerce  shipments  In  providing  that 
the  act  shall  not  apply  to  shipments  trans- 
ported by  any  common  carrier  In  unbroken 
packages  of  intoxicating  liquor  In  continuous 
transit  through  this  state  from  a  point  out- 
side of  the  state  to  another  point  outside  of 
the  state.  There  can  l>e  no  doubt  that,  U  the 
liquor  was  destined  to  be  delivered  to  any  one 
within  this  state.  It  was  contraband;  and, 
If  appellant  had  knowledge  or  bad  reason 
to  believe  that  such  delivery  was  intended, 
the  contraband  could  be  seized  and  confiscat- 
ed in  whosesoever  hands  it  was  found  within 
this  state.  The  Webb-Kenyon  Act  of  Con- 
gress of  March  1,  1913,  chapter  00,  removes 
the  protection  of  the  Interstate  commerce 
clause  of  the  Constitution  from  such  contra- 
band shipments  and  waives  the  federal  au- 
thority and  control  In  favor  of  the  state  to 
absolutely  control  or  prohibit  such  shipments 
in  the  supremest  manner.  Clark  Distilling 
Co.  V.  Western  Maryland  R.  Co.,  242  V.  S. 
311,  37  Sup.  Ct  180,  61  L.  Ed.  326,  L.  R.  A. 
1917B,  1218,  Ann.  Cas.  1917B,  845. 

[3]  A  common  carrier  of  goods  Is  bound  to 
accept  goods  tendered  to  it  as  a  common  car- 
rier at  any  of  its  regular  places  of  receiving 
such  goods  (except  goods  inherently  danger- 
•ous  or  contraband  goods),  and  carry  the  same 
to  destination  or  to  the  end  of  Its  line,  and 
there  deliver  or  offer  to  deliver  them  to  some 
common  carrier  engaged  In  such  bu.s{nes8,  to 
be  by  it  forwarded  or  carried  to  their  ulti- 
mate destination.  4  R.  C.  L.  p.  668,  $  145. 
This  Is  the  statement  of  a  well-known  and  ac- 
cepted principle  relating  to  common  carriers ; 
and  thus  it  will  be  seen  that  when  the  liquor 
in  question  was  offered  to  appellant  at  its  re- 
ceiving place  in  Butte,  Mont.,  for  shipment 
to  Ketchikan,  Alaska,  it  was  the  duty  of  ap- 
pellant as  a  common  carrier  to  receive  and  ac- 
cept the  goods,  unless  it  knew  that  the  goods 
.were  Intended  to  be  diverted  for  delivery 
within  the  state  of  Washington  wliere,  as 
they  were  not  protected  by  the  permits  re- 
quired by  the  statutes  of  Washington,  such 
shipment  would  be  contraband. 

As  will  be  seen  from  the  statement  of  facts, 
there  is  no  evidence  that  the  appellant  had 
any  notice  or  knowledge  that  the  shipment 
was  to  be  diverted  from  Ketchikan,  Alaska, 
to  some  one  In  this  state,  unless  it  was  de- 
rived from  the  fact  that  the  goods  were  billed 
by  the  consignor  to  the  "care  of"  a  concern 
called  the  Auto  Delivery  Company  and  the 
destination  of  the  carriage  of  the  goods  by 
the  receiving  carrier  was  made  a  wayside  sta- 
tion in  this  state  where  no  transshipping  fa- 
dlltiea  existed. 

The  questions  then  arise:  What  was  the 
duty  of  appellant  under  the  circumstances? 


If  the  contract  was  a  legal  one  In  Its  Incep- 
tion, when,  if  at  all,  did  It  become  illegal? 
And  when,  if  at  all,  did  the  carrier's  posses- 
sion of  the  liquor  become  unlawful?  If  It 
was  a  legal  contract  of  shipment,  it  was  a 
contract  which  the  parties  thereto  could  en- 
force. The  duty  of  the  carrier  as  the  bailee 
of  the  consignor  was  to  do  all  in  Its  power 
to  safely  deliver  the  goods  at  the  place  of  des- 
tination, viz.,  Ketchikan,  Alaska,  if  It  was  a 
bona  flde  shipment  to  that  place,  and  to  pre- 
vent delivery  to,  or  diversion  by,  any  one  else. 
[4. 1]  In  a  proceeding  such  as  this,  the  ob- 
ject of  which  is  to  confi.scate  the  goods  as  con- 
traband, the  burden  was  upon  the  state,  in 
view  of  the  prima  facie  character  of  the  ship- 
ment as  an  Interstate  shipment,  at  least  to 
prove  that  such  was  not  the  case,  since  sec- 
tion 24  of  the  Prohibition  Act  (Laws  1915,  p. 
15)  provides  that  the  prohibitory  provisions 
"shall  not  apply  to  shipments  transported  by 
any  common  carrier  of  unbroken  packages  of 
Intoxicating  liquor  in  continuous  transit 
through  this  state  from  a  point  outside  of 
the  state  to  another  point  outside  of  the 
state."  It  Is  true  that  another  section  (sec- 
tion 12)  casts  the  burden  of  proof  upon  the 
hearing  when  such  goods  are  seized,  upon  any 
person  claiming  any  Interest  In  any  of  the 
articles  seized,  and  filing  a  written  claim 
thereto,  to  show  by  competent  evidence  his 
property  right  or  Interest  In  the  articles 
claimed,  and  that  the  same  were  not  used  in 
the  violation  of  any  provisions  of  the  act  and 
were  not  in  any  manner  kept  or  i>ossessed 
with  the  Intention  of  violating  any  of  the 
provisions  of  the  act  Appellant  as  a  com- 
mon carrier  had  no  property  Interest  in  this 
shipment  except  its  right  to  collect  the  freight 
tolls  thereon  and  a  Uen  therefor  before  de- 
livery. If  its  contract  was  a  contract  of  in- 
terstate commerce  shipment  as  soon  as  it 
showed  that  fact  It  met  the  requirements  of 
section  24  protecting  Interstate  commerce 
shipments  In  unbroken  packages  In  continu- 
ous transit ;  always  conditioned  that  the  con- 
tract of  shipment  was  a  valid  contract  and 
in  good  faith.  So  far  as  the  original  carrier 
is  concerned,  the  character  .of  the  shipment 
as  to  being  interstate  or  not  is  determined  by 
the  destination  named  in  the  bill  of  lading. 
Enright  v.  Atchison,  T.  ft  S.  F.  Co.,  96  Kan. 
540,  152  Pac.  629;  Stockton  E.  &  S.  Ass'n 
T.  Mo.  Pac.  R.  Co.,  97  Kan.  235, 154  Pac.  1126. 
In  the  latter  case  It  was  said  that  shipments 
of  goods  consigned  to  a  point  in  another  state 
constitute  Interstate  commerce  notwithstand- 
ing an  actual  delivery  is  made  l)efore  a  state 
line  is  crossed.  While  that  statement  is 
doubtless  true  as  to  ordinary  goods  and  under 
legal  contracts  of  shipment,  we  do  not  think 
it  .would  be  true  as  to  illegal  contracts  or 
shipments  of  contraband  goods  to  be  delivered 
where  delivery  was  unlawful,  and  the  con- 
tract of  delivery  at  such  place  would  there- 
fore be  Illegal,  even  though  In  general  such 
delivery  before  arrival  at  destination  named 
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iu  the  original  contract  could  be  enforced  as 
within  the  contract. 

[I]  Here  the  good  faith  of  appellant  Is  In 
no  wise  questioned.  It  Is  no  doubt  a  very 
suspicious  circumstance,  at  least,  that  the 
liquor  was  consigned  in  care  of  a  concern 
called  Auto  Delivery  Company  at  Meadow- 
dale,  Wash.,  a  concern  which  had  no  exist- 
ence and  did  no  business  there,  and  that  it 
was  consigned  to  a  place  which  had  no  facili- 
ties for  transshipping  to  a  connecting  carrier 
for  transit  to  Alaska.  It  fs  said  that  the 
agents  of  appellant  at  Butte  were  bound  by 
presumed  notice  of  the  conditions  existing 
at  Meadowdale,  a  station  on  appellant's  line. 
That  we  doutit,  although  we  concede  that  the 
managing  officers  of  appellant  would  be 
bound  by  presumed  notice  of  such  condi- 
tions; and  it  was  shown  as  a  fact  that,  as 
soon  as  one  of  the  managing  officers  or 
agents  of  appellant  discovered  the  nature  of 
the  shipment  and  of  the  contract  or  bill  of 
lading  under  which  it  was  shipped,  he  took 
steps  to  communicate  with  the  consignor  for 
instructions  for  the  transfer  of  the  liquor  to 
a  connecting  carrier  for  Ketchikan.  The  ap- 
Iiellant  was  not  bound  to  deliver  the  liquor, 
under  the  suspicious  circumstances,  to  an  Ir- 
responsible auto  delivery  company  nor  to  any 
one  else  at  Meadowdale,  but  had  d.  right,  un- 
der the  circumstances  and  In  view  of  the  law 
ns  it  existed  in  this  state,  to  take  precau- 
tions to  see  that  the  law  of  this  state  prohib- 
iting the  unlawful  possession  or  delivery  of 
Intoxicating  liquor  was  not  violated.  Cin.  & 
T.  P.  Ry.  Co.  V.  Rankin,  241  U.  S.  319,  36 
Sup.  Ct.  555,  60  li.  Ed.  1022,  L.  R.  A.  1917A. 
265.  And  this  we  think  appellant's  agents 
attempted  to  do.  Under  such  circumstances 
the  carrier  had  a  right  to  cause  a  diversion 
or  a  deviation  from  the  designated  route  of 
carriage.  It  Is  elementary  learning  that,  In 
the  absence  of  any  special  contract  or  obliga- 
tion, a  carrier  of  goods  is  bound  to  transport 
them  by  the  usual  and  customary  route  pro- 
posed by  him  to  the  public,  without  any  un- 
necessary deviation.  4  R.  C.  L.  p.  812.  In 
this  instance  the  shipment  was  not  routed  by 
the  usual  and  customary  route,  that  is,  by 
way  of  Seattle,  and  thence  specifying  a  con- 
necting steamer  line  to  Ketchikan,  but  was 
routed  by  an  unusual  route  by  way  of  a  way- 
side station  and  an  auto  delivery  line.  Hav- 
ing in  view  the  law  forbidding  unlawful  pos- 
session and  unlawful  delivery  of  Intoxicating 
liquors,  appellant  was  justified  in  proceed- 
ing as  it  did;  that  is,  in  notifying  the  con- 
signor of  the  Impossibility  of  delivery  or 
transferring  the  liquor  at  Meadowdale  and 
the  necessity  of  delivering  it  to  some  steamer 
line  at  Seattle.    4  R.  C.  L.  814 

It  is  true  no  answer  or  directions  were  re- 
i-elved  from  the  consignor  within  the  two 
days  elapsing  before  the  seizure  for  the  fu- 
ture delivery  and  carriage  of  the  shipment, 
:ind  that  is  pres-sed  as  signifying  abandon- 
ment by  the  consignor ;  but  the  responsibility 


of  the  appellant  as  a  common  carrier  engag- 
ed in  Interstate  commerce  carriage  did  not 
cease  there.  It  had  the  legal  control  of  the 
shipment  until  It  had  performed  Its  contract 
of  carriage,  or  until  that  contract  had  be- 
come legally  impossible  of  performance. 
Gulf,  etc.,  R.  Co.  V.  Texas,  204  V.  S.  403.  27 
Sup.  Ct.  360,  51  L.  Ed.  640.  It  had  engaged 
to  deliver  the  consignment  at  least  to  some 
carrier  connecting  with  It  which  would  carry 
It  to  Ketchikan,  Alaska ;  and  should  It  fall 
to  so  safely  carry  the  consignment  until  de- 
livered to  such  responsible  carrier,  <»  until 
it  clearly  appeared  that  no  such  "continuous 
transit  through  the  state  to  a  point  outside 
the  state"  was  intended,  ita  failure  so  to  do 
would  subject  it  to  an  action  on  the  pail  of 
the  consignor  or  the  consignee,  unless  the 
consignor  could  be  clearly  shown  to  be  in  col- 
lusion with  his  consignee  for  the  purpose  of 
frustrating  and  circumventing  the  laws  of 
Washington  by  transporting  and  delivering 
intoxicating  liquor  illegally  into  the  state. 
To  show  such  a  state  of  affairs  in  a  conflsca- 
tory  proceeding  such  as  this,  we  consider  the 
burden  to  be  upon  the  state  as  against  the 
common  carrier  engaged  prima  facie  in  in- 
terstate commerce. 

[7,  II  We  are  forced  to  the  conviction  that 
there  is  no  evidence  justifying  a  finding  that 
the  appellant  was  engaged  in  the  carriage  of 
the  intoxicating  liquors  In  question  illegally, 
or  that  Its  contract  of  carriage  was  illegal, 
or  that  it  possessed  the  liquor  Illegally,  or 
that  it  was  knowingly  engaged  in  any  illegal 
delivery  of  intoxicating  liquors  within  the 
state,  I'nless  such  state  of  facts  were  estab- 
lished the  seizure  was  Illegal.  FVom  our 
knowledge  of  local  conditions,  environments, 
and  the  laws  of  the  state,  we  realize  that 
the  situation  here  presented  contains  suspi- 
cious circumstances  indicative  of  a  nefarious 
scheme  to  defeat  the  law.  There  must  be 
something  more  than  mere  suspicion,  how- 
ever; to  establish  a  case  justifying  the  seiz- 
ure and  confiscation  of  goods  as  contraband 
while  in  possession  of  a  common  carrier  as  an 
Interstate  shipment. 

The  judgment  must  be  reversed,  and  It  is 
so  ordered. 

ELLIS,  C.  J.,  and  PARKER  and  MOUNT, 
JJ.,  concur. 


MILES  V.  MEAD. 


(98  Wash.  21oi 
(No.   14155.) 


(Supreme  Court  of  Washington.    Aug.  29, 1917.) 
1.  New  Triai,  <&=>58— Irbbottlabiit  bt  Vra- 

DICT. 

Where  plaintiff  sued  on  two  causes  of  ac- 
tion, misrepresentation  of  the  quantity  of  a 
tract  of  land  sold  him,  nnd  misrenresentations 
that  a  stream  of  water  wniild  furnish  watpr  all 
the  .vear  round,  and  the  jury  returned  a  verdict 
for  plaintiff  for  ?500  damages  by  reason  of  lack 
of  water,  and  at  the  same  time  answered  the 
question  as  to  the  fnir  market  value  of  the  lands 
purchased  by  plaintiff,  and  the  verdicts  were  til- 
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ed.  the  jury  discharged,  and  one  of  the  jurymen 
excused  from  further  attendance,  and  shortly 
thpreafter  the  iury  was  reassembled  on  counsel 
for  plaintiEf  callinf;  the  attention  of  the  court  t<^ 
the  fuct  that  the  verdicts  were  incomplete,  and 
returned  another  verdict  for  plaintiff  in  the  sum 
of  $(i50  on  the  first  cause  of  action,  and  WOO 
on  the  second,  the  court  properly  granted  new 
trial  by  reason  of  irregularity  in  the  return  of 
the  verdict. 

2.  New  Tbial  «=»163(1)— Irbeoulabitt  in 
Verdict. 
Where  plaintiff  sued  on  two  causes  of  ac- 
tion, and  the  jury  returned  a  verdict  finding 
<laniages  for  him  only  on  the  second  cause,  the 
two  causes  of  action  arising  out  of  the  same 
transaction,  it  was  within  the  discretion  of  the 
court  to  grant  defendant  new  trial  on  both 
causes  of  action,  not  permitting  the  verdict  on 
the  second  cause  of  action  to  stand,  for  the  ir- 
regularity in  the  return  of  the  verdict 

Department  2.  Appeal  from  Superior 
Court  Cowlitz  County :  W.  T.  Darch,  Judge. 

AcUon  by  F.  H.  Miles  against  A.  J.  Mead. 
There  was  verdict  for  plaintiff,  and  from  an 
order  granting  defendant  new  trial,  be  ap- 
peals.    Order  affirmed. 

Miller  &  Wilkinson,  ot  Vancouver,  for  ap- 
pellant. 

.VIOIINT,  J.  This  appeal  is  from  an  order 
granting  a  new  trial.  The  appellant  sued 
the  respondent  and  alleged  two  causes  of  ac- 
tion: First,  to  the  effect  that  the  respondent 
fraudulently  represented  that  a  tract  of  land 
which  the  appellant  was  about  to  buy  con- 
tained 88%  acres,  when.  In  fact,  it  contained 
but  74%  acres,  and  that  the  respondent  knew 
this  fact  when  he  made  the  representations, 
and  that  because  of  such  representations  the 
appellant  paid  $4,000  In  cash  for  the  tract 
of  land  and  was  damaged  In  the  sum  of  $630 
because  of  the  fraud  practiced.  The  sec- 
ond cause  of  action  alleged  that  the  respond- 
eat frauduleotly  represented  that  a  stream 
of  water  used  tor  household  and  domestic 
purposes  would  furnish  water  all  the  year 
round,  when.  In  fact,  the  stream  went  dry  in 
the  summer  months,  and  that  appellant  was 
damaged  In  the  sum  of  $500.  Upon  Issues 
made  the  case  was  tried  to  the  court  and  a 
Jury,  and,  after  considering  the  evidence, 
the  Jury  retui-ned  a  verdict  as  follows: 

"We,  the  jury  in  the  said  above-entitled  cause 
of  action,  find  for  the  plaintiff,  and  assess  dam- 
age  by  reason  of  lack  of  water  $500." 

The  Jury  at  the  same  time  returned  an  an- 
swer to  a  question  which  was  submitted  to 
them  as  follows: 

"Question:  What  sum  do  you  find  to  have  been 
the  fair  market  value  of  the  lands  purchased  by 
the  plaintiff  at>ove  named  from  G.  D.  Hawkins 
and  others  on  the  2d  day  uf  March,  1914,  or 
thereabouts,  as  more  fully  described  in  plain- 
tifiTs  complaint  on  'file  in  this  action?  Answer: 
We  find  the  value  of  said  land  on  said  date, 
or  thereabouts,  to  have  been  the  sum  of  $3,370." 

These  verdicts  were  returned  Into  court, 
mid  were  rend  aloud  by  the  clerk,  and  the 


Jury  announced  that  these  were  their  ver- 
dicts. The  verdicts  were  thereupon  filed,  and 
the  Jury  discharged.  One  of  the  Jurymen 
wns  excused  frojn  further  attendance  upon 
the  court.  A  short  time  after  the  verdicts 
were  filed  counsel  for  appellant,  upou  examin- 
ing the  verdicts,-  discovered  their  nature,  and 
called  the  attention  of  the  court  to  the  fact 
that  the  verdicts  were  Incomplete,  and  asked 
that  the  Jury  be  recalled  and  required  to 
explain  the  verdicts.  This  was  done  over  ob- 
jection of  the  respondent.  The  Jury  waa 
reassembled  upon  the  same  day,  and,  after 
considering  the  case  further,  returned  anoth- 
er verdict  as  follows: 

"AVe,  the  jury  in  the  above-entitled  cause  of 
action,  find  for  the  plaintiff  and  fix  the  amount 
of  his  recovery  in  the  sum  of  $(330  upon  the  first 
cause  of  action  and  $5(X)  upon  the  second  cause 
of  action." 

The  respondent  thereupon  moved  the  court 
for  Judgment  notwithstanding  the  verdict, 
and  also  for  a  new  trial.  Upon  hearing  these 
motions  the  trial  court  denied  the  motion 
for  Judgment  non  obstante,  but  granted  the 
motion  for  a  new  trial  by  reason  of  irregular- 
ity In  the  return  of  the  verdict  The  plain- 
tiff in  the  action  has  appealed  from  that 
order. 

[1]  It  Is  argued  by  the  appellant  that  there 
was  not  such  irregularity  in  the  verdicts  as 
requires  a  new  trial.  In  the  case  of  Quarring 
V.  Stratton,  85  Wash.  333,  148  Pac.  26,  where 
the  facts  were  substantially  the  same  as  In 
this  case,  we  said,  in  closing  the  opinion: 

"In  UtUe  V.  Larrabee,  2  Grecnl.  (Me.)  37,  11 
Am.  Dec.  43,  it  was  held  that  where  a  mistake 
has  been  made  by  the  jury  in  rendering  a  ver- 
dict and  the  jury  discharged,  the  proiwr  rem- 
edy is  to  set  aside  the  verdict  and  grant  a  new 
trial.  This  appears  to  be  the  generally  accept- 
ed rule  in  a  case  where  the  verdict  of  the  Jury 
has  been  received  and  filed  with  the  clerk,  or 
recorded  and  the  Jury  discharged." 

We  think  that  rule  Is  conclusive  of  the  prin- 
cipal question  presented  upon  this  appeal. 
It  !i  more  orderly  practice  than  to  permit 
a  Jury,  after  being  discharged,  to  be  reassem- 
bled and  to  reconsider  the  case. 

[2]  It  is  also  argued  by  the  appellant  that 
the  verdict  upon  the  second  cause  of  action 
should  have  been  permitted  to  stand  in  any 
event  The  denial  or  granting  of  a  new*  trial 
Is  within  the  sound  discretion  of  the  trial 
court.  The  two  causes  of  action  stated  in 
the  complaint  arose  out  of  the  some  transac- 
tion, and  we  think  it  Is  but  Just  that  they 
should  be  tried  together,  and  that  It  was 
within  the  discretion  of  the  trial  court  to. 
grant  a  new  trial  upon  the  whole  issue.  The 
order  appealed  from  is  therefore  affirmed. 
The  resi>ondent  has  not  appeared  In  this 
court,  and  for  that  reason  no  costs  In  this 
court  will  be  assessed  In  his  favor. 

ELLIS,  O.  J.,  and  HOLCOMB,  FULLBR- 
TON,  and  PARKER,  JJ.,  concur. 
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(98  Wash.  14E) 

PITTOCK  &  M3ADBETTER  LUMBER  CO. 

V.  SKAMANIA  COUNTY.    (No.  141C1.) 
(Supreme  Court  of  Wasfainfiton.    Aug.  29,  1917.) 

Taxation  €=>542  —  Recoveby  or  Excessive 
Taxes— Voluntary  Payment. 
Where  a  company  paid  excessive  taxes  with- 
out calling  the  attention  of  the  collecting  officers 
to  the  valuation  and  protesting  the  payment,  it 
could  not  maintain  an  action  to  recover  such  ex- 
cessive taxes  voluntarily  paid,  since  a  tax  paid 
voluntarily  and  without  compulsion  cannot  be 
recovered  back  in  the  absence  of  constitutional 
or  statutory  provision. 

Department  2.  Appeal  from  Superior 
Court,  Skamania  County;  R.  H.  Bacl<,  Judge. 

Action  by  the  Pittock  &  Leadbetter  Lum- 
ber Company,  a  corporation,  against  Ska- 
mania County,  Wasti.,  a  corporation.  From 
a  Judgment  dismissing  the  action,  plaintiff 
appeals.    Affirmed. 

Henry  Crass,  of  Vancouver,  for  appellant 
R.  M.  Wright,  of  Stevenson,  and  Miller  & 
Wilkinson,  of  Vancouver,  for  respondent 

MOUNT,  J.  Appellant  brought  this  action 
to  recover  from  Skamania  county  an  alleged 
overpayment  of  taxes  on  erroneous  assess- 
ments for  the  years  1910,  1911,  1912,  1913, 
and  1914,  and  for  erroneous  extensions  of  tax 
rolls  in  1910  and  1912.  The  amount  sought 
to  be  recovered  is  $2,167.  The  trial  court 
sustained  a  general  demurrer  to  the  amend- 
ed complaint,  the  plaintiff  refused  to  plend 
further,  and  the  action  was  dismissed.  This 
appeal  followed. 

Five  different  causes  of  action  are  alleged 
in  the  complaint,  based  upon  alleged  over- 
payment of  taxes  for  each  of  the  years  nam- 
ed. Five  different  parcels  of  real  estate  are 
included  in  each  of  the  five  causes  of  action. 
The  complaint,  after  formal  allegations,  al- 
leges as  follows: 

"That  during  the  year  1910  the  assessor  of 
Skamania  county.  Wash.,  defendant  herein,  as- 
sessed the  west  half  of  section  5,  in  township 
2  north  of  range  5  east,  at  a  valuation  of  $2,000, 
and,  according  to  the  rate  of  Skamania  county 
for  said  year,  the  plaintiff  was  comjpelled  to  pay 
thereon  and  did  pay  the  sum  of  $38.40  in  taxes. 
That  said  assessed  valuation  was  an  arbitrary, 
fraudulentj  palpably  excessive  and  exorbitant 
overvaluation  of  said  property  and  without  re- 
gard to  the  true  valuation  of  said  property  and 
not  in  comparison  with  other  property  assessed 
in  the  vicinity  of  the  aforesaid  lands.  That 
said  property  did  not  have  an  assessable  valua- 
tion to  exceed  $800.  That  the  valuation  arrived 
at  by  the  assessor  of  $2,000  was  because  of  its 
alleged  merchantable  timber,  and  that  the  differ- 
ence between  the  true  valuation  of  $800  and  the 
valuation  found  by  the  assessor  of  $2,000  was 
because  of  the  alleged  amount  of  merchantable 
timber  thereon.  That  the  valuation  placed  on 
said  property  to  the  extent  of  $1,200  by  reason 
of  its  alleged  merchantable  timber  was  an  erro- 
neous valuation  and  assessment  for  the  reason 
that  said  lands  did  qot  contain  any  timber  of  as- 
sessable valuation,  and  that  by  reason  of  the  ar- 
bitrary, fraudulent  palpably  excessive  and  ex- 
orbitant and  erroneous  overvaluation  of  said 
lands  and  timber  the  plaintiff  was  compelled  to 
and  did  pay  for  said  year  in  excess  of  the  true 
amount  based  upon  a  proper  valuation  the  sum 
of  $23.04." 


This  same  allegation  was  made  as  to  each 
of  the  other  tracts  of  laud,  and  for  each  of 
the  years  named,  except  for  the  amounts 
therein. 

It  is  argued  by  the  appellant  that  the  com- 
plaint  shows  an  overassessment  of  the  prop- 
erty, because  timber  thereon  was  included  in 
the  valuation  when,  in  fact  there  was  no  as- 
sessoble  merchantable  timber  thereon.  Con- 
ceding that  there  was  an  overvaluation  of 
the  land,  it  does  not  follow  that,  when  taxes 
are  voluntarily  paid  upon  an  overvaluation, 
the  amount  may  be  recovered  back.  The 
complaint  docs  not  show  that  the  taxes  were 
paid  under  protest,  or  under  duress  of  any 
kind.  It  simply  alleges  that  there  was  an 
overvaluation  of  land,  and  that  taxes  were 
paid  thereon,  and  that,  by  reason  of  the  ar- 
bitrary, fraudulent,  palpably  excessive,  ex- 
orbitant, and  erroneous  overvaluation  of  said 
land,  plaintiff  was  compelled  to,  and  did,  pay 
an  excessive  amount  The  complaint  does 
not  show  when  the  payments  were  made,  and 
that  they  were  not  made  voluntarily.  The 
general  rule  Is  stated  in  37  Cyc.  at  pages 
1178  and  1179  as  follows : 

"Whatever  may  be  the  ground  upon  which  ob- 
jection to  a  tax  or  to  the  assessment  of  it  may 
be  made,  it  is  a  well-settled  general  rule  that 
if  the  tax  is  paid  by  the  person  assessed  volun- 
tarily and  without  compulsion  it  cannot  be  re- 
covered back  in  an  action  at  law,  unless  there 
is  some  constitutiunal  or  statutory  provision  ex- 
pressly or  impliedly  giving  him  such  right,  al- 
though the  tax  is  paid  without  compul- 
sion.   *    •    • 

"A  payment  is  voluntary,  in  the  sense  that  no 
action  lies  to  recover  back  the  amount,  not  only 
where  it  is  made  willingly  and  without  objection, 
but  in  all  cases  where  there  is  no  compulsion 
or  duress  nor  any  necessity  of  making  the  pay- 
ment as  a  means  of  freeing  the  person  or  prop- 
erty from  legal  restraint  or  the  graap  of  legal 
process." 

Numerous  authorities  are  there  cited  to 
support  the  text.  There  is  no  constitutional 
or  statutory  provision  in  this*  state  giving 
the  right  to  recover  back  a  voluntary  pay- 
ment of  taxes.  In  the  case  of  Tozer  ▼.  Ska- 
git County,  34  Wash.  147,  76  Pac.  638,  Ini  re- 
ferring to  the  case  of  Montgomery  v.  Cow- 
litz County,  14  Wash.  230,  44  Pac.  259,  we 
said: 

"In  that  case  we  did  hold  that  a  payment  of 
taxes  to  the  county  treasurer  before  they  became 
delinquent,  and  before  any  proceedings  were  in- 
stituted looking  to  their  enforcement  was  a  vol- 
untary payment,  although  nominally  paid  under 
protest,  and  could  not  be  recovered  back  even  if 
the  tax  paid  was  illegal.  That  case  undoubt- 
ly  followed  the  rule  as  announced  in  a  major- 
ity of  the  states  haviiis;  statutes  similar  to  the 
one  then  existing  in  this  state  relating  to  th« 
assessment  and  collection  of  taxes.    *    •    •  *' 

We  overruled  that  case  in  so  far  as  it  held 
that  a  tax  paid  under  protest  might  be  vol- 
untary. We  did  so  in  view  of  the  statute 
that  required  three  years'  time  before  a  tax 
could  be  enforced.  But  we  held  in  the  Tozer 
Case  that  an  excessive  tax  paid  under  pro- 
test might  be  recovered  back.  This  court 
has  not  held,  however,  that  a  tax  voluntarily 
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paid  might  be  recovered  back  In  an  action  at 
law.  It  is  true  the  complaint  in  this  action 
states  that  the  plaintiff  "was  compelled  to 
and  did  pay  the  taxes,"  but  the  compulsion 
referred  to  there  was  by  reason  of  the  fact 
that  the  lands  were  overvalued  by  the  asses- 
sor. It  is  not  claimed  In  the  complaint,  or 
in  the  brief,  that  the  appellant  did  not  pay 
its  taxes  in  the  ordinary  way  before  they  had 
become  delinquent,  or  that  It  made  any  pro- 
test at  the  time  of  payment  that  the  lands 
were  overvalued  or  the  taxes  were  excessive. 
In  the  Tozer  Case,  supra,  we  said: 

"The  purpose  of  protest,  under  any  system 
of  taxation,  is  to  give  notice  that  the  right  to 
collect  the  tax  is  disputed.  This  is  required 
thflt  the  state  may  not  unwittingly  receive  pay- 
ment of  a  tax  to  which  it  has  no  legal  right, 
and  thereby  subject  itself,  against  its  will,  to 
the  costs  of  an  action  brought  to  recover  it  back. 
But  it  would  seem  that  protest,  made  at  a  time 
when  the  tax  was  due  and  collectible  and  the 
state  was  octively  engaged  in  receiving  taxes, 
would  be  as  effective  to  protect  it  from  actions 
SRainst  its  will  as  would  a  protest  made  when 
coercive  measures  were  being  talien  to  collect 
the  tax." 

We  think  that  is  the  correct  rule.  It  was 
the  duty  of  the  appellant  to  know  the  valua- 
tion of  his  land  at  the  time  he  paid  Ws  taxes, 
and  to  call  the  attenUon  of  the  collecting  of- 
ficers thereto  and  protest  the  payment.  Since 
the  api)ellant  did  not  do  this,  and  since  he 
paid  his  taxes  voluntarily  In  the  ordinary 
way,  he  cannot,  under  the  uniform  current 
of  authority,  maintain  an  action  to  recover 
taxes,  although  excessive,  which  are  volun- 
tarily paid.  For  this  reason  the  judgment  is 
aflSrmed. 

ELLIS,  C.  J.,  and  HOLCOMB,  FULLER- 
TON,  and  PARKER,  JJ.,  concur. 


(98  Wash.  107) 

B.  A.  &  li.  D.  HOLLAND  CO.  v.  AITKEN 

et  nx.    (No.  13961.) 
(Supreme  Court  of  Washington.    Aug.  29, 1917.) 

X.   MORTOAOEB   €=>398— FORECLOBUBB— ACCBU- 

AJj  OF  Cause  of  Action. 
Where  a  mortgage  confers  right  to  foreclose 
for  default  in  interest  payment,  action  is  not 

Sremature  where  difference  between  amount  of 
iterest  paid  on  note  and  that  lawful  under  Rem. 
Code  1915,  I  6251,  is  less  than  amount  of  lawful 
interest  due  at  time  action  brought 

2.  UsoBT  i8=>143  —  Pknaltt— Amount— -"Ac- 

CBUED  InTEBEBT." 

Under  Rem.  Code  1915,  (  6255,  providing 
that  judgment  in  action  on  contract  providing 
for  usurious  rate  of  interest  shall  be  for  princi- 
pal, less  twice  amount  of  interest  paid  and  less 
amount  of  accrued  and  unpaid  interest,  only  in- 
terest accrued  up  to  time  of  judgment  shall  be 
deducted,  where  it  is  not  necessary  to  consider 
length  of  time  note  is  to  run  to  determine  that 
it  is  usurious. 

3.  USUKT  ®=:>125  —  MOBTOAOE  FOBECLOSUKE— 

JtJ  DOMENT — Costs. 
Sheriff's  costs  may  be  included  in  amount  for 
which  mortgaged  property  is  sold,  though  note 
provided  for  usurious  interest,  since  Rem.  Code 
1015,  i  6255,  providing  that  defendant  shall  re- 
cover costs  in  actions  to  enforce  contracts  pro- 
viding for  usurious  rate  of  interest,  does  not 


refer  to  costs  after  judgment,  and  it  was  mort- 
gagor's duty  to  satisfy  judgment  of  foreclosure 
without  levy  of  execution. 

Department  2.  Appeal  from  Superior 
Court,  Franklin  County;    Bert  Linn,  Judge. 

Action  by  H.  A.  &  L.  D.  Holland  Company 
against  Eugene  T.  Aitken  and  wife.  From 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Alorton  T.  Hunter,  of  Seattle,  for  appel- 
lants. Harry  L.  Cobn,  of  Spokane,  and  B.  B. 
Horrigan,  of  Walla  Walla,  for  respondent. 

MOUNT,  J.  This  appeal  Is  from  a  Judg- 
ment of  foreclosure.  The  facts  are  not  dis- 
puted. It  appears'  that  on  the  8th  day  of 
December,  1913,  the  appellants  executed  and 
delivered  to  the  respondent  their  promissory 
note  for  $5,800.  This  note  was  secured  by 
a  mortgage  upon  certain  real  estate  in  the 
city  of  Pasco.  The  Interest  reserved  in  the 
note  was  12  per  cent,  per  annum,  payable 
semiannually.  At  the  time  the  loan  was 
made,  in  addition  to  the  interest  reserved  in 
the  note,  the  respondent  exacted  from  the  ap- 
pellants a  commission  of  $116  for  making  the 
loan.  The  appellants  paid  Interest  on  the 
loan  on  J-une  8,  1914,  ahd  on  December  8, 
1914,  and  thereafter  defaulted  in  the  pay- 
ment of  interest.  The  mortgage  contained  a 
clause  as  follows: 

"And  in  case  default  be  made  in  the  perferm- 
ance  of  any  of  the  covenants  herein  contained 
or  in  the  payment  of  either  the  principal  or  in- 
terest of  said  note,  or  any  part  of  either  princi- 
pal or  interest,  according  to  the  terms  of  said 
note,  or  upon  the  refusal  of  the  mortgagors, 
their  heirs,  executors,  administrators  or  assigns, 
to  repay  upon  demand  an;r  charges  made  against 
the  above-described  premises,  or  any  part  there- 
of, on  account  of  taxes,  insurance  or  other  law- 
ful assessments,  the  holder  hereof  and  the  note 
secured  hereby  may  immediately  declare  the 
whole  of  said  principal  sum,  interest,  taxes,  in- 
surance, charges  and  other  assessments  immedi- 
ately due,  and  may  thereafter  in  any  manner 
provided  by  law,  foreclose  this  mortgage,  for 
the  whole  amount  then  due  on  account  of  princi- 
pal, interest,  taxes,  insurance,  charges  or  other 
lawful  assessments." 

The  appellants  neglected  to  pay  the  in- 
terest due  on  June  8,  1915,  and  in  September 
of  that  year  this  action  was  brought  to  fore- 
dose  the  mortgage.  After  a  general  denial 
the  appellants  set  up  the  fact  that  the  note 
was  usurious.  Upon  a  trial  of  the  case  the 
court  found  that  the  appellants  executed  the 
note  for  $5,800  on  December  8,  1913,  due 
three  years  from  date,  with  interest  at  the 
rate  of  12  per  cent  from  date,  and  payable 
semiannually;  that  to  secure  the  note  they 
gave  a  mortgage  upon  the  property  In  Pasco; 
that  the  mortgagors  had  failed  to  pay  the 
interest  according  to  the  terms  of  the  note; 
that  the  mortgagee  had  elected  to  declare 
the  same  due  and  payable;  that  the  appel- 
lants paid  semiannual  Interest  on  June  8, 
1914,  and  on  December  8,  1914;  and  that  at 
the  time  the  note  was  given  they  had  paid 
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the  mortgagee  the  sum  of  $116  as  a  comiuls- 
sion  for  loaning  the  money,  which  was  in 
addition  to  the  12  per  cent  allowed  by  law. 
The  court  concluded  that  the  appellants  were 
entitled  to  deduct  the  sum  of  $1,302,  being 
double  the  interest  paid  on  the  note;  the 
sum  of  $232,  being  double  the  amount  paid 
to  prucure  the  loan;  and  the  sum  of  $720.7U. 
being  unpaid  interest  to  December  21,  1915, 
the  date  when  the  cause  was'  originally  set 
for  trial,  which,  by  stipulation  of,  counsel, 
was  regarded  as  the  date  of  the  trial  of  the 
action  and  the  rendition  of  Judgment.  The 
court  also  coocladed  that  the  appellants  were 
entitled  to  their  costs,  and  that  the  respond- 
ent was  entitled  to  a  Judgment  against  the 
iippellanfs  for  $3,455^)0,  without  costs  or  at- 
torney's fees,  which  was  the  difference  be- 
tween the  original  loan  and  double  the 
amounts  paid  by  appellants  to  respondent, 
and  ordered  the  foreclosure  of  the  mortgage 
to  satisfy  this  sum  of  $3,456.30.  The  appel- 
lants have  appealed  from  that  Judgment,  and 
argue:  First,  that  the  suit  was  premature 
for  the  reason  that,  under  the  rule  in  Lee  v. 
Hlllman,  74  Wash.  409,  133  Pac.  583,  Ann. 
Cas.  1915A,  759,  the  appellants  bad  a  right 
to  recover  by  independent  action  the  differ- 
ence between  the  amount  of  the  interest  due 
and  the  usurious  interest  collected. 

[1]  Assuming  that  appellants  had  a  right 
to  recover  the  usurious  interest  paid,  it  is 
plain  that  the  suit  was  not  premature.  The 
statute  provides,  at  section  6255,  Rem.  Code, 
that: 

"If  a  greater  rate  of  interest  than  is  herein- 
before allowed  shall  be  contracted  for  or  received 
or  reserved,  the  contract  shall  not,  therefore, 
be  void :  but  if  in  any  action  on  such  contract 
proof  be  made  that  greater  rate  of  interest  has 
been  directly  or  indirectly  contracted  for  or  talt- 
en  or  reserved,  the  plaintiff  shall  only  recover 
the  principal,  less  the  amount  of  interest  ac- 
cruing thereon  at  the  rate  contracted  for.  and 
the  defendant  shall  recover  costs;  and  if  inter- 
est shall  have  been  paid,  judgment  shall  be  for 
the  principal  less  twice  the  amount  of  the  inter- 
est paid,  and  less  the  amount  of  all  accrued  and 
unpaid  interest.    •    «    » " 

The  statute,  at  section  6251,  Rem.  Code, 
provides  that: 

"Any  rate  of  interest  not  exceeding  twelve  (12) 
Ijer  centum  per  annum  agreed  to  in  writing 
bv  the  parties  to  the  contract,  shall  be  le- 
cal.    •    *    ••• 

Since  the  nsurious  amount  collected  was 
but  $116,  it  is  apparent  this  amount  would 
not  pay  the  interest  due  at  the  time  the  ac- 
tion was  brought.  By  the  terms  of  the  stat- 
ute above  quoted  it  is  provided  that  the  con- 
tract sliall  not  be  void  on  account  of  usuriousi 
interest,  but  that  certain  penalties  shall  be 
deducted  by  the  maker  of  the  usurious  note. 
The  contract,  not  being  void,  of  course  might 
be  enforced  according  to  the  terms  of  the 
statute,  and  when  it  was  admitted,  as  It  was 
in  this  case,  that  the  appellants  had  not  paid 
the  Interest  according  to  the  terms  of  the 
note,  the  right  of  the  respondent  to  foreclose 
bis  mortgage  was  established.    The  case  of 


Lee  T.  HUimnii,  supra,  does  not  decide  that 
such  a  contract  is  void,  or  cannot  be  enforced 
according  to  Its  terms. 

[2]  It  is  nest  argued  that  deductions  ou 
account  of  usury  reserved  should  have  em- 
braced the  whole  term  of  the  loan.  The  stat- 
ute expressly  says  that  the  plaintiff  shall 
only  recover  the  principal,  less  the  amount 
of  interest  accruing  thereon  at  the  rate  con- 
tracted for;  and  if  interest  shall  have  been 
paid,  Judgment  sliaii  be  for  the  principal,  less 
twice  the  amount  of  the  Interest  paid,  and 
less  the  amount  of  all  accrued  and  unpaid 
interest  This  clearly  means  accrued  and 
unpaid  interest  up  to  the  time  of  Judgment. 
It  is  true  that  in  the  case  of  Clssna  Loan  Co. 
V.  Gawley,  87  Wa&h.  438,  151  Pac.  792,  L.  U. 
A.  1916B,  807,  we  held,  in  substance,  that 
in  order  to  determine  whether  a  contract  was 
usurious  the  interest  reserved  should  be  con- 
sidered as  applying  to  the  whole  term  of  the 
contract.  That  rule  has  no  application  here. 
In  the  Instant  case  it  was  not  necessary  to 
consider  the  length  of  time  the  note  was  re- 
quired to  run  in  order  to  determine  that  the 
note  was  usurious,  for  the  contract  itself 
provided  for  the  extreme  amount  which  could 
be  recovered  as  interest,  and  the  respondent 
exacted  $116  In  addition  thereto,  which  made 
the  contract  plainly  a  usurious  one.  The 
statute  above  quoted  clearly  means  what  it 
says,  namely,  that  the  Judgment  shall  be  for 
the  principal,  less  twice  the  amount  of  in- 
terest paid,  and  less  the  amount  of  all  ac- 
crued and  unpaid  interest.  The  words  "ac- 
crued" and  "unpaid"  clearly  refer  to  the 
time  when  the  Judgment  is  rendered  upon 
the  usurious  instrument 

[S]  It  is  next  argued  that  the  court  erred 
In  confirming  the  order  of  sale  of  the  mort- 
gaged property  for  the  reason  that  sheriff's 
costs  to  the  amount  of  $11.05  were  included 
in  the  amount  for  which  the  property  was 
sold.  In  addition  to  the  Judgment  of  $3,455.30. 
When  the  Judgment  was  finally  entered  it 
became  the  duty  of  the  appellants  to  pay 
the  same.  It  was  not  paid,  and  an  execution 
was  afterwards  issued  and  the  mortgngeil 
property  was  sold,  the  expenses  of  the  sale 
amounting  to  $11.05.  We  are  of  the  opinion 
that  the  costs  of  this  sale  were  properly  tax- 
able against  the  appellants  as  costs  upon  the 
execution,  because  it  was  the  duty  of  the 
appellants  to  satisfy  the  Judgment  without  a 
levy  of  execution.  It  seems  reasonable,  if 
an  execution  is  required  to  issue  to  satisfy 
the  Judgment,  the  costs  of  that  execution 
should  be  added  to  the  amount  for  which  the 
execution  is  issued.  The  statute  does  not 
refer  to  costs  after  Judgment.  We  are  of 
the  opinion  that  the  trial  court  followed  the 
statute  and  entered  Judgement  accordingly, 
and  we  find  no  error  in  the  record.  The  Judg- 
ment is  therefore  affirmed. 

BLLIS,  C.  J.,  and  HOLCOMB,  FULLER- 
TON,  and  PARKER,  JJ„  concur. 


Digitized  by 


Google 


Wash.) 


SCHWEITZER  v.  EQUITABLE  SAVINaS  A  LOAN'  ASS'X 


111 


(M  Wash.  1S91_ 

BOHWEITZER   v.   EQUITABLE    SAVINGS 
ALOANASS'N.    (No.  14117.) 

(Supreme  (3oart  of  Washington.    Aag.  29. 1917.) 

1.  MoBTOAaEB  «=s>183— PBIOBITT— E^OPPBLi— 

Representations  by  Mobtoaoee. 
Where  the  agent  of  the  mortgagee  represent- 
ed to  plaintiifB  that  he  had  the  money  obtained 
on  the  mortgage  in  hia  possession,  and  told  them 
to  go  ahead  and  do  the  work,  and  that  he  would 
■ee  they  were  paid,  the  mortgagee  would  be  es- 
topped to  set  up  that  its  mortgage  waa  prior  to 
the  liens  of  plaintiffs  for  the  work  and  materials. 

2.  Appeal  and  Ebbob  ®=>896  —  Review  — 
Complaint  Regarded  as  Aiiended. 

In  a  trial  de  novo  on  appeal  the  complaint 
will  be  considered  amended  to  conform  to  the 
proven  facta. 

Department  2.  Appeal  from  Superior 
Coart,  Snobomish  County;  Ralph  O.  Bell, 
Judge. 

Action  by  C.  B.  Scbwelteer  against  H.  Q. 
Immel  and  wife,  in  whlcb  the  Builders'  Sup- 
ply Ck>mpany,  a  corporation,  intervened. 
From  a  Judgment  for  plaintiff  and  intervener, 
tbe- Equitable  Savings  &  Loan  Association,  a 
corporation,  appeals.    Affirmed. 

S.  A.  Bostwick  and  W.  H.  Maaon,  both  of 
Everett,  for  appellant  John  Sandldge  and 
Swale  &  Swale,  all  of  Everett,  for  respond- 
ents. 

MOUNT,  J.  This  action  waa  brought  by 
respondent  Schweitzer  to  foreclose  a  lien 
claim  upon  certain  lots  in  the  dty  of  Everett. 
These  Iota  were  owned  by  the  defendants 
Immel  and  wife,  who  had  theretofore  ex- 
ecuted a  mortgage  to  the  Elquitable  Savings 
Sc  Loan  Association  thereon  to  secure  the  sum 
of  92,000,  loaned  by  the  associatlcHi  to  Immel 
and  wife.  Tbe  EXinltable  Savings  &  Loan  As- 
sociation was  made  a  party  defendant,  im- 
nael  and  wife  defaulted,  and  a  Judgment  of 
default  was  entered  against  them.  The  equi- 
table Savings  &  Loan  Association  filed  an  an- 
swer, claiming  that  Its  mortgage  was  prior 
to  tbe  liens.  After  the  action  was  begun  the 
Builders'  Supply  Company  was  permitted  to 
Intervene.  This  company  claimed  a  lien  prior 
to  the  mortgage  upon  the  same  ground  that 
the  respondent  Schweitzer  claimed,  namely, 
that  the  mortgagee  was  estopped  to  claim  its 
mortgage  prior  to  the  Hen  claims,  because  at 
the  time  the  contracts  were  entered  into  by 
Schweitzer  and  the  supply  company  with  the 
defendant  Immel  and  wife  the  agent  of  the 
mortgage  company  stated  to  them  that  be 
had  funds  In  his  hands  arising  from  the  mort- 
gage, which  funds  were  In  his  possession, 
that  be  bad  sufficient  to  pay  their  bills,  and 
that  the  bills  would  be  paid ;  and,  relying  up- 
on the  promise,  Schweitzer  and  the  supply 
company  furnished  materials  and  did  work 
for  which  the  liens  are  claimed.  Upon  the 
trial  of  these  issues  the  court  entered  a  Judg- 
ment estopping  and  enjoining  the  loan  as- 
sociation from  asserting  the  lien  of  its  mort- 
gage prior  to  the  liens  claimed   by  the  re- 


spondents. The  Equitable  Savings  &  Loan 
Association  has  appealed  from  that  order. 
The  facts  are  briefly  as  follows: 
On  June  29,  1915,  Immel  and  wife  borrow- 
ed $2,000  from  the  Equitable  Savings  &  Loan 
Association,  and  to  secure  the  payment  of 
this  money  executed  and  delivered  to  the 
loan  association  a  mortgage  upon  the  lots, 
which  were  vacant  and  unimproved  at  that 
time.  The  mortgage  was  recorded  on  July 
24,  1915.    It  contained  a  clause  as  follows: 

"The  mortgagors  agree  to  pay,  when  due,  all 
taxes  and  assessments  levied  upon  said  premis- 
es :  to  keep  the  same  free  from  all  incumbrances, 
including  those  of  record,  whether  legal  or  oth- 
erwise; to  complete  all  buildings  in  course  of 
construction  or  about  to  be  constructed  thereon 
within  six  months  from  date  hereof;  to  keep 
all  buildings  in  good  repair  and  continuously  in- 
sured in  a  sam  not  less  than  the  original  prin- 
cipal herein  named;  all  policies  of  insurance 
with  mortgage  clause  in  favor  of  mortgagee  at- 
tached to  be  delivered  to  mortgaf^ee  and  to  be  in 
companies  named  by  it  Should  the  mortgagors 
fail  to  keep  any  of  the  foregoing  covenants,  then 
the  mortgagee  may  at  its  optica  carry  out  the 
same  and  all  its  expenditures  therefor  shall 
draw  interest  until  repaid  at  the  rate  of  10  per 
cent,  per  annum,  to  be  repayable  by  the  mort- 
gagors on  demand,  and  shall  be  secured  by  this 
mortgage."  • 

At  the  time  this  mortgage  was  made  the 
mortgagors  contemplated  the  erection  of  a 
building  upon  tbe  lots.  When  the  mortgage 
was  made  a  draft  for  the  amount  of  the 
mortgage  was  sent  to  R.  M.  Mitchell  &  Son, 
of  Everett,  who  were  the  agents  of  the  loan 
association  which  made  the  loan.  This  draft 
was  Indorsed  by  the  mortgagors  and  deposited 
to  tbe  credit  of  R.  M.  Mitchell  &  Son,  to  be 
paid  out  upon  orders  of  the  mortgagors  In 
the  construction  of  the  building  to  be  erect- 
ed. On  or  about  the  27th  day  of  November, 
1915,  tbe  respondent  Schweitzer  entered  Into 
an  agreement  with  Immel  and  wife  to  furnish 
plumbing  for  the  building.  The  contract 
price  of  this  work  was  $250.  Before  enter- 
ing upon  the  work  Mr.  Schweitzer,  in  com- 
pany with  Mr.  Immel,  went  to  Mr.  Mitchell, 
tbe  agent  of  the  loan  association,  and  was  in- 
formed by  Mr.  Mltchel  that  he  had  the  money 
in  his  possession  to  pay  for  the  work,  and 
that  Mr.  Schweitzer  might  go  ahead  and  do 
It;  but  when  the  work  was  completed  Mr. 
Mitchell  refused  to  pay  for  It  stating,  in 
substance,  that  all  the  money  had  been  paid 
out  Thereupon  Mr.  Schweitzer  filed  a  claim 
of  lien  against  the  building  and  seeks  to  fore- 
close It  In  this  action.  The  same  state  of 
facts  is  the  basis  of  the  claim  of  the  Builders' 
Supply  Company. 

[1]  The  principal  contention  of  the  appel- 
lant Is  that  its  mortgage,  under  the  statute. 
Is  a  prior  Uen,  and  that  the  lien  claims  of 
tbe  respondents  are  Inferior  to  the  mortgage. 
This  court  has  held  In  a  number  of  cases 
that,  under  section  1132,  Rem.  Code,  a  mort- 
gage of  record  is  constructive  notice,  and  Is 
prior  to  a  claim  of  lien  for  work  done  subse- 
quent to  the  recording  of  the  mortgage.  Cut- 
ler V.  Keller,  88  Wash.  334,  153  Pac.  15,  L. 
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R.  A.  1917C,  1116,  and  cases  there  cited.  In 
that  case  we  said  (88  Wash.  339,  153  Pac.  17, 
U  R.  A.  1917C,  1110): 

"The  language  of  this  section  carries  the  nec- 
essary implication  that  the  lien  accorded  to  me- 
chanics and  materialmen  is  subject  to  the  lien  of 
a  prior  mortgage  on  the  real  estate  recorded 
prior  to  the  commencement  of  the  performance 
of  the  Inbor  or  the  furnisliing  of  the  material,  or 
of  which  the  lien  claimant  had  notice." 

But  that  rule  Is  inapplicable  to  the  facts 
in  this  case,  because  It  Is  very  clearly  proven 
that  the  work  was  done  because  of  the  repre- 
sentation of  the  agent  of  the  appellant  that 
be  had  money  in  his  possession  to  pay  these 
particular  claims,  and  that  he  would  pay 
them  as  soon  as  the  work  was  done.  Mr. 
Schweitzer,  in  testifying  to  this  point,  stated 
that  be  went  to  see  Mr.  Mitchell  in  regard  to 
whether  he  had  the  monky,  and  also  whether 
he  bad  the  mortgage,  and  was  told  that  he 
bad  the  mortgage.    The  witness  then  said : 

"I  spoke  to  Mr.  Mitchell  in  regard  to  the  beat- 
ing, lie  said  they  were  figuring  on  a  hot-water 
heating  plant,  and  be  didn't  think  the  money 
was  in  there  for  a  hot-water  beating  plant.  Ue 
wanted  to  know  the  d^^erence,  and  I  told  him 
that  the  hot-air  heating  plant  would  come  to 
somewhere  about  $175.  I  told  him  I  hadn't  Bg- 
ured  the  heating  yet,  but  I  would  figure  it  and 
see ;  that  I  didn't  think  it  would  come  to  very 
much  more  than  that.  •  •  •  I  went  up  with 
him  [Immel]  to  Mr.  Mitchell's  office,  and  they 
figured  there  in  regards  to  the  beating ;  figured 
out  to  see  how  much  money  there  was  in  that, 
and  they  said  all  right.  •  •  ♦  I  asked  him 
[Mr.  Mitchell]  when  I  got  that  [the  ?200  paid 
him]  whether  they  bad  the  money  to  finish  the 
job  on.  lie  said,  'Yes,  sir;  it  is  all  right;  go 
ahead  and  finish  it;  you  will  get  your  money 
when  it  is  done.'  •  •  •  Q.  And  you  expect- 
ed that  there  would  be  sufficient  money  coming 
to  Immel  out  of  the  mortgage  to  pay  your  bills? 
A.  Well.  Mr.  Mitchell  told  me  that  there  would 
be ;  that  the  money  was  there ;  that  he  had  the 
money  right  there  to  pay  me  with  the  minute  I 
was  through,  or  I  wouldn't  never  have  started  to 
work." 

The  evidence  also  conclusively  shows  that 
Mr.  Mitchell  was  the  agent  of  the  appellant, 
and  had  the  money  obtained  upon  the  mort- 
gage In  bis  possession,  and  was  disbursing  the 
money  to  construct  the  building.  Upon  this 
state  of  facts  we  are  satisfied  that  tlie  ap- 
pellant is  estopped  to  say  that  its  mortgage 
is  ahead  of  these  lien  claimants  who  furnish- 
ed materials  and  did  work  under  an  assur- 
ance from  Mr.  Mitchell  that  be  bad  the  mon- 
ey and  would  pay  for  the  work  as  soon  as 
it  was  done. 

"The  measure  of  the  operation  of  an  estop- 
pel ia  the  extent  of  the  representation  made  by 
one  party  and  acted  upon  by  the  other.  The 
Mtoppel  is  commensurate  with  the  thing  repre- 
MDtea,  and  operates  to  put  the  party  entitled  to 
its  benefit  in  the  same  position  as  if  the  thing 
represented  were  true."  Pomeroy's  Equity  Ju- 
risprudence, Students'  Edition  1907,  §  813,  p. 
398. 

"Estsppel  by  misrepresentation,  or  equitable 
estopppl,  is  defined  as  the  effect  of  the  voluntary 
conduct  of  a  party  whereby  be  is  absolutely  pre- 


cluded, both  at  law  and  in  equity,  from  asserting 
rights  which  might  perhaps  nave  otherwise  exist- 
ed, either  of  property,  of  contract,  or  of  remedy, 
as  against  another  person  who  in  good  faith  re- 
lied upon  such  conduct,  and  has  been  led  thereby 
to  change  his  position  for  the  worse,  and  who  on 
his  part  acquires  some  corresponding  right  either 
of  contract  or  of  remedy."    16  Cyc.  p.  722. 

Under  these  rules  the  loan  association  is 
estopped  to  claim  its  mortgage  prior  to  these 
lien  claims,  because  the  agent  of  the  associa- 
tion, who  bad  the  money  In  bis  possession, 
represented  to  tbese  lien  claimants  that  be 
had  the  money  In  his  possession,  and  told 
them  to  go  ahead  and  do  the  work  and  be 
would  see  that  they  were  paid  as  soon  as  the 
wo^k  was  done.  Of  course,  the  loan  associa- 
tion is  bound  by  these  declarations  of  its 
agent.  These  respondents,  upon  that  assui^ 
ance,  furnished  the  labor  and  material,  and 
are  clearly  entitled  to  their  pay  ahead  of  the 
mortgage.  In  10  R.  C.  U  at  page  804  it  Is 
said: 

"So,  a  mortgagee  who  has  withheld  money-  in 
breach  of  bis  promise  to  advance  the  full  amount 
of  a  loan  made  expressly  for  the  erection  of 
buildings  by  the  mortgagor  is  estopped  as  against 
laborers  and  materialmen  who  have  acted  in 
reliance  on  his  representations  that  the  money 
would  be  advanced  to  the  mortgagor ;  and  80 
also  where  the  holder  of  a  mortgage  invites  ex- 
penditure and  asserts  that  the  person  advancing 
the  money  shall  be  protected." 

In  the  case  of  Shaw  v.  Spencer,  67  Wash. 
587,  107  Pac.  883,  where  a  lessee  had  made 
improvements  upon  the  lessor's  property, 
(bis  court  held  that,  while  a  lessor's  estate 
Is  not  ordinarily  subject  to  liens  for  improve- 
ments made  on  demised  premises  by  the  les- 
see during  his  term,  yet  where  the  lessor 
knew  that  the  labor  was  being  performed  and 
material  furnished,  and  knew  that  the  lessee 
was  unable  to  meet  the  bills,  and  where  the 
lessor  gave. orders,  and  paid  bills  necessary 
to  retain  laborers,  assuring  them  that  their 
bills  would  be  paid  when  they  threatened  to 
quit,  the  lessor  was  liable  That  ruling,  of 
course,  was  based  upon  the  rule  of  estoppel. 
We  are  satisued,  for  these  reasons,  that  the 
trial  court  properly  entered  a  decree  adjudg- 
ing these  two  liens  prior  to  the  mortgage. 

[2]  An  argument  is  made  in  the  brief  that 
the  complaint  falls  to  state  a  cause  of  action. 
Whether  the  allegations  of  the  complaint  in 
themselves  are  lusutBclent  we  need  not  now 
determine,  because  the  case  is  tried  here  de 
novo,  and  we  will  consider  the  complaint 
amended  to  conform  to  the  proven  facts. 
What  we  have  said  abova  Is  sufficient  to  show 
that  the  respondents'  lien  claims  are  prior  to 
the  mortgage.  It  is  unnecessary  to  consider 
other  points  discussed  In  the  briefs. 

The  Judgment  of  the  trial  court  is  aflSrmed. 

ELLIS.  O.  J.,  and  HOLGOMB,  FULLER- 
TON,  and  PARKER,  JJ.,  concur. 
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(97  Wash.  826) 

SIMPSON  ▼.  WESTERN  HARDWARE  & 

METAL  CO.     (No.  14076.) 

(Supreme  Court  of  Wasbington.    Aug.  14, 1917.) 

1.  Bankruptcy  €=»30.'?(1)— Voidable  Prefeb- 
e.xcb— bvbdbr  of  proof. 

In  a  suit  by  a  trustee  in  bankruptcy  to  re- 
cover a  preference  voidable  under  Bankr.  Act 
July  1.  1808.  c.  541.  I  60b,  30  Stat.  562  (U.  S. 
Comp.  St.  1916,  §  9644),  the  burden  of  proof  is 
upon  the  trustee  to  show  that  the  bankrupta 
were  insolvent  when  the  transfer  was  made,  and 
that  the  creditor  bad  reasonable  ground  to  be- 
lieve that  the  enforcement  of  the  transfer  would 
effect  a   preference, 

2.  Bankbuptct  «s>100(1)  — Adjudication  — 
Pbesumptior. 

The  mere  fact  that  a  debtor  is  adjudged  a 
bankrupt  raises  no  presumption  of  insolvency 
prior  to  the  filing  of  the  petition. 

3.  Bankruptcy    «=>100(1)    —    Involuntary 
Proceeding  —  Adjudication  —  Pbebuvp- 

XIONB. 

Where  the  question  of  Insolvency  is  adjudged 
in  determining  an  act  of  bankruptcy  in  an  invol- 
untary proceeding,  the  fact  of  insolvency  may 
be  taken  as  established  by  the  adjudication. 

4.  Corporations  «=>544(2>— Assets  of  Insoit 
VENT  Corporation— Right  of  Creditobs. 

The  assets  of  an  Insolvent  corporation  con- 
stitute a  trust  fund  for  the  payment  of  its  debts, 
in  which  all  of  ita  creditors  are  entitled  to  share 
ratably. 

C  Bankruptcy     «=>160     —     Preferential 
Tbansfer  —  Determination  —  Bulk  Ap- 
plicable. 
In    a    proceeding   to   determine   whether   a 
transfer  of  a  debtor  ia  preferential,  the  state 
rule  of  insolvency  is  the  one  to  be  followed. 
e.  Bankruptcy     €=»160—Prefekencks— Evi- 
dence—"Insolvency." 
Where  a   corporation,   at   the   time   of  the 
transfer  to  a  creditor,  was  unable  to  pay  its 
debts  in  due  coarae  of  business,  it  was  insolvent 
within    the   state   rule,   and   the   transfer   was 
preferential  within  the  rule  in  bankruptcy,  and 
void  as  to  creditors. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Insol- 
vency.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  MitcheU  GUliam,  Judge. 

Action  by  R.  D.  Simpson,  trustee  In  bank- 
ruptcy of  tbe  Tacoma  Crnauieiital  Iron 
Works,  against  tbe  Western  Hardware  & 
Metal  Company.  Judgiuent  for  respondent, 
and  plalntifl  appeals.  Reversed  tor  furtber 
proceedings. 

W.  W.  Keyes  and  Ttaos.  McMabon,  both  of 
Tacoma,  for  appellant.  F.  C.  Kapp,  of  Seat- 
tle, for  respondent. 

HOLCOMB,  J.  Tbis  action  was  Institut- 
ed by  tbe  trustee  In  bankruptcy  of  tbe  Ta- 
coma Ornamental  Iron  Works,  a  domestic 
corporation,  to  recover  for  tbe  benefit  of  tbe 
estate  certain  alleged  preferences  made  to 
tbe  Western  Hardware  &  Metal  Company,  in 
tlie  complaint  are  set  out  tbree  causes  of  ac- 
tion. Briefly  stated  tbey  are:  (1)  A  payment 
of  $521.23;  (2)  tbe  turning  over  to  tbe  de- 
fendant of  certain  materials,  of  tbe  value  of 
$900;  (3)  tbe  assignment  of  a  certain  ac- 
count receivable,  in  tbe  sum  of  $1,025.    Tbe 


trial  judge  held  and  Instructed  tbat  tbe  com- 
pany was  not  insolvent  at  tbe  time  of  tbe 
transfers,  if  its  property,  exclusive  of  con- 
cealed, conveyed,  and  removed  property,  at  a 
fair  valuation,  was  sutUcient  In  aggregate 
to  pay  its  debts.  There  Is  no  conflict  in  tbe 
testimony  in  tbe  record  as  to  tbe  first  and 
third  causes  of  action.  In  fact,  tbe  state- 
ments of  counsel  on  tbe  part  of  respondent 
in  several  places  admit  tbe  receipt  by  blm  of 
money  in  the  amount  alleged  and  tbe  assign- 
ment of  the  account  Tbe  conflict  la  limited 
to  tbe  evidence  In  support  of  tbe  second  cause 
of  action.  As  to  tbe  tblrd  cause  of  action,  it 
would  appear  from  tbe  record  tbat  there  bad 
been  no  evidence  at  all  as  to  it.  Respond- 
ent admits  the  receipt  of  tbe  assignment, 
but  claims  tbat  nothing  bad  been  collected 
under  it 

Tbe  Tacoma  Ornamental  Iron  Works  bad 
been  doing  business  for  a  number  of  years. 
In  October  and  November  It  became  very 
much  Involved  financially,  and,  at  tbe  Instance 
of  one  of  the  otlicers  of  tbe  Bankers'  Trust 
Company  of  Tacoma,  a  meeting  of  tbe  credi- 
tors, who  are  designated  as  the  principal 
creditors,  was  called.  A  series  of  these  meet- 
ings followed,  at  which  representatives  of  tbe 
West  Coast  Wagon  Company,  the  Tacoma 
Foundry  &  Machinery  Company,  Tacoma  Or- 
namental Iron  Works,  Ob'mpia  Foundry  & 
Machinery  Company  and  Walsh  &  Gardner 
were  present.  A  representative  of  the  Bank- 
ers' Trust  Company  was  also  In  attendance  at 
all  of  these  conferences.  At  the  final  confer- 
ence, held  November  2,  1914,  an  agreement 
was  reached  as  to  what  should  be  done  con- 
cerning the  Btfalrs  of  the  Iron  Works.  This 
was  put  Into  writing  and  was  signed  by  all  of 
tbe  creditors  above,  mentioned,  except  the 
Bankers*  Trust  Company.  The  agreement 
provided  for  an  extension  of  time  for  the  pay- 
ment of  obligations,  and  that  the  business  of 
the  company  should  be  mauaged  by  a  com- 
mittee representing  tbe  creditors.  It  pro- 
vided that  this  committee  should  continue  to 
have  power  to  act  until  the  claims  were  paid, 
and  that  they  should  pay  them,  provided  the 
claims  could  be  paid  off  wlthlp  a  period  of 
12  months  from  tbe  date  of  tbe  agreement 

Tbe  appellant  lays  great  stress  upon  tbe 
remarks  of  Frank  J.  Speckert,  who,  as  secre- 
tary of  tbe  Western  Hardware  &  Metal  Com- 
pany, represented  bis  company  at  tbe  credi- 
tors' meetings.  These  remarks  were  made 
at  tbe  first  meeting,  the  last  of  October, 
when,  In  answer  to  a  long-dlatance  telephone 
message  from  the  secretary  of  the  West  Coast 
Wagon  Company,  Speckert  came  to  Tacoma 
from  Seattle  to  attend  the  meeting.  It  is 
claimed  tbat  Speckert  made  the  following' 
statement: 

"This  concern  is  busted,  but  we  cannot  hope 
to  get  anything  out  of  it  unless  we  hold  them  up, 
and  bolster  tbe  proposition  along  and  tide  them 
over,  and  I  believe  tbey  will  work  but  all  right." 
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The  witness  who  reports  this  conversation 
says: 

"That  is  the  only  tbinjr  I  remember  as  show- 
ing any  actual  extent  of  knowledge  with  refer- 
ence to  the  actual  standing  of  the  concern." 

The  date  on  which  the  acta  claimed  by  ap- 
pellant as  constituting  the  preference  were 
performed  was  November  7,  1014.  On  this 
date,  it  Is  admitted  by  respondent  In  the 
pleadings  and  by  statement  of  several  wit- 
nesses, respondent  received  the  amount  of 
money  alleged  by  the  appellant,  the  assign- 
ment of  the  account  receivable,  and  a  certain 
amount  of  steel,  etc.,  of  which  the  admitted 
value  was  $337.20.  On  the  same  date  a  sheet 
talien  from  the  ledger  of  the  respondent's 
books  showed  that  the  balance  due  It  by  the 
Iron  Worlcs  was  $1,414.53.  Thus  it  Is  claimed 
by  the  plaintiff  that,  for  an  indebtedness  of  the 
value  of  $1,414.53,  Including  interest,  the  re- 
spondent received  money,  goods  and  paper  of 
the  value  of  $2,446.23.  It  might  be  here  not- 
ed that  the  appellant  did  not  produce  any 
evidence  to  show  that  he  had  made  even  an 
attempt  to  collect  the  account  receivable,  or 
that  it  was  possible  to  collect  it,  had  there 
been  any  attempt 

On  Saturday  afternoon,  November  7,  1914, 
and  on  Sunday  morning,  the  8th,  the  machin- 
ery and  stocit  of  the  Iron  Worlfs  were  remov- 
ed from  the  place  of  business  of  the  Tacoma 
Ornamental  Iron  Works  and  placed  In  a 
warehouse  on  the  tide  flats  In  Tneoma.  The 
appellant  alleges  that  respondent  directed 
this  work,  but  he  has  failed  to  produce  a  wit- 
ness who  saw  any  one  of  the  respondent's  em- 
ployes there  when  the  things  were  moved. 
The  only  thing  that  would  show  that  re- 
spondent had  anything  to  do  with  it  was 
the  statement  of  the  respondent's  witness 
Dodge  that  he  tagged  the  metal  materials, 
which  were  admitted  to  have  been  received 
by  the  respondent,  with  tags  bearing  the 
name  of  the  Western  Hardware  &  Metal  Com- 
pany, and  that  be  did  this  under  Instructions 
from  Mr.  Speckert. 

On  November  9,  1914,  a  temporary  receiver 
was  appointed  by  the  superior  court  of  Pierce 
county,  and  on  November  12tb  following, 
this  receiver  was  made  permanent.  On  the 
2l8t  of  November  a  petition  in  bankruptcy 
was  filed,  and  the  Tacoma  Ornamental  Iron 
Works  was  adjudicated  a  bankrupt  on  Feb- 
ruary 19,  1915,  after  a  trial  before  a  Jury. 
The  receiver  testified  that  all  the  assets  of 
the  estate  had  been  reduced  to  cash,  that 
the  total  amount  realized  by  blm  was  $1,100, 
and  that  at  the  time  of  this  action  he  had 
on  band  $45.30,  and  nothing  bad  been  paid 
to  the  general  creditors.  The  admitted 
amount  of  the  claims  was  in  excess  of  $5,000. 

The  appellant  makes  his  stand  on  the  fact 
that  the  Iron  Works  was  not  able  on  Novem- 
ber 7, 1914,  to  meet  its  bills,  as  evidence  that 
it  was  insolvent.  In  this  regard  It  is  also  to 
be  noticed  that  at  the  various  meetings  of 
the  creditors  the  Iron  Works,  by  its  presi- 


dent, Mr.  Paul,  furnished  a  list  of  its  assets 
and  liabilities,  and  that  this  list  was  acc^t- 
ed  by  the  creditors  as  true  until  after  the  re- 
ceiver bad  been  appointed  by  the  state  court: 
that  at  no  time  in  these  proceedings  were 
the  liabilities  of  the  Iron  Works  shown  to 
be  over  $8,800.  And  it  further  appears  that 
Mr.  Reid  and  Mr.  Turner,  of  the  West  Coast 
Wagon  Company,  in  an  affidavit  for  use  in 
the  state  coart,  stated  that  the  assets,  in- 
cluding plant  and  8to:k  and  accounts  receiv- 
able, were  worth  $9,300.  This  affidavit  was 
made  on  November  12tb,  Juet  five  days  after 
the  transfers.  It  was  also  stated  by  more 
than  one  of  appellant's  witnesses  tttat  on 
November  7,  1914,  the  Tacoma  Ornamental 
Iron  Works  was  a  going  concern.  These 
statements  were  made  at  a  time  when  it 
would  have  been  to  the  Interest  of  these  peo- 
ple to  state  the  contrary,  if  it  were  true. 
This  affidavit  is  explained  by  the  appellant's 
witnesses  as  due  to  the  fact  that  they  made 
it  from  the  memorandum  furnished  tbem  by 
Mr.  Paul,  and  that  they  took  bis  word  for  it, 
and  made  no  investigation  of  it.  It  would 
also  appear  that  Messrs.  Reld,  Turner,  and 
Graybill  had,  a  few  days  before  this  finan- 
cial trouble,  looked  over  the  plant  of  the 
Tacoma  Ornamental  Iron  Works  with  the 
idea  in  mind  of  having  their  corporation,  the 
West  Coast  Steel  Company,  a  company  own- 
ed and  controlled  by  the  West  Coast  Wagon 
Company,  buy  the  plant  Mr.  Graybill  testi- 
fied that  at  the  time  of  these  meetings  of 
the  creditors  they  were  pretty  well  informed 
as  to  the  condition  of  the  Iron  Works.  The 
briefs  of  .counsel  in  this  case  have  presented 
the  facts  very  completely,  and  it  is  the  pur- 
pose of  tills  statement  to  give  merely  the 
most  Important  facts. 

[1]  In  a  suit  by  a  trustee  in  bankruptcy  to 
recover  a  preference  alleged  to  be  voidable 
under  section  60b  of  the  act,  the  burden  of 
proof  is  upon  the  trustee  to  show  that  the 
banlcrupts  were  insolvent  when  the  transfer 
was  made,  and  that  the  creditor  bad  reason- 
able ground  to  believe  that  the  enforcement 
of  the  transfer  would  effect  a  preference.  In 
re  F.  M.  &  S.  Q.  Carlile  (D.  C.)  .199  Fed. 
612 ;   In  re  Gaylord  (D.  C.)  225  1;  ed.  234. 

"A  person  shall  be  deemed  insolvent  within 
the  provisions  of  this  act,  whenever  the  ag- 
gregate of  his  property,  exclusive  of  any  proper- 
ty which  he  may  have  conveyed,  transferred, 
concealed,  or  removed,  or  permitted  to  be  con- 
cealed or  removed,  with  intent  to  defraud,  hin- 
der or  delay  his  creditors,  shall  not,  at  a  fair 
valuation,  be  sufficient  in  amount  to  pav  his 
debts."  U.  S.  Bankruptcy  Act,  c  1,  I  1,  No.  15 
(U.  S.  Comp.  St  1916,  J  9585);  Federal  Stat 
Ann.  vol.  1  (2d  Ed.)  p.  511. 

[2]  The  mere  fact  that  a  debtor  Is  adjudg- 
ed a  bankrupt  raises  no  presumption  of  in- 
solvency prior  to  the  filing  of  the  petition. 
1  Loveland  on  Bankruptcy,  p.  985;  In  re 
Chappell  (U.  C.)  113  Fed.  545;  Kimball  v. 
Dresser,  98  Me.  619,  57  Atl.  787;  McNeel  v. 
Folk,  75  W.  Va.  57,  S3  S.  E.  192. 

[3]  But  where  the  question  of  insolvency  la 
adjudged  in  determining  an  act  of  bankrupt- 
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cy  In  an  Involuntary  proceeding,  the  fact  of 
InsolTeiicy  may  be  taken  as  established  by 
the  adjudication.  1  Loveland  on  Bankrupt- 
cy, p.  9S5. 

[«)  This  court  has  held  that  the  assets  of 
an  Insolvent  corporation  constitute  a  trust 
fund  for  the  payment  of  Its  debts,  in  which 
all  of  Its  creditors  are  entitled  to  share  rat- 
ably. Conover  v.  Hull,  10  Wash.  673,  39  Pac. 
1C6,  45  Am.  St.  Rep.  810;  Xl.xon  v.  Hendy 
.Machine  Works,  51  Wash.  419,  99  Pac  11. 
And  that  a  corporation  that  is  not  able  to 
pay  its  debts  in  due  course  of  business  is 
insolvent  so  far  as  creditors  are  concerned, 
and  cannot  prefer  a  creditor.  Nlzon  T; 
Hendy  Machine  Works,  supra ;  Ronald,  Trus- 
tee, V.  Schoenfeld,  94  Wash.  238,  162  Pac.  43. 
A  conveyance  by  a  domestic  corporation  aft- 
er Insolvency,  preferring  creditors.  Is  void, 
as  the  property  Is  a  trust  fund  for  all  of  its 
creditors.  Benner  v.  Scandinavian  American 
Bank,  73  Wash.  488,  131  Pac.  1140,  Ann.  Cas. 
1014D,  702. 

[S]  There  Is  an  apparent  discrepancy  be- 
tween the  definition  of  Insolvency  under  the 
federal  bankruptcy  act  heretofore  quoted  and 
our  state  rule.  In  a  proceeding  in  the  feder- 
al court  to  determine  the  question  of  In- 
solvency, for  the  purpose  of  adjudication  In 
bankruptcy,  the  federal  rule  must  be  followed 
strictly;  but  in  a  proceeding  to  determine 
whether  a  transfer  of  a  debtor  Is  a  prefer- 
ential one,  the  state  rule  of  Insolvency  is  the 
one  to  be  followed.  Appellant  requested  in- 
structions to  the  Jury  to  the  effect  that.  If 
the  respondent  was  not  able  to  pay  its  debts 
In  due  course  of  bu8ine.ss  It  would  be  deem- 
ed insolvent,  which  instructions  were  re- 
fused. 

[8]  There  Is  very  little  conflict— In  fact.  It 
la  almost  conclusively  shown — that,  at  the 
time  of  the  transfers  complained  of,  re- 
spondent was  not  able  to  pay  its  debts  In  due 
course  of  business.  Tills  Issue  was  erro- 
neously submitted  to  the  Jury  under  the  In- 
structions of  the  court.  We  may  presume 
that  the  facts  resolved  by  the  Jury  against 
the  insolvency  of  the  respondent  at  the  time 
of  the  transfers  were  so  resolved  by  finding 
that  the  aggregate  of  all  of  the  debtor's  prop- 
erty, exclusive  of  property  conveyed,  trans- 
ferred, concealed,  or  removed  with  Intent  to 
defraud,  binder,  or  delay  creditors,  at  a  fair 
valuation,  was  sufBdent  in  amount  to  pay 
Its  debts.  While  we  may  well  doubt  that 
fact,  there  was  evidence  that,  in  the  proceed- 
ings in  composition  of  the  debts  with  the 
creditors  l>efore  the  insolvency  was  estab- 
lished in  the  state  court,  the  creditors  ac- 
cepted statements  of  the  company  showing 
Its  liabilities  to  be  something  over  $8,800, 
and  its  assets,  including  real  estate,  plant, 
stock,  and  accounts  receivable,  were  worth 
$0,300.  Nevertheless  the  fact  remains  that, 
at  that  time,  the  corporation  was  not  able  to 
pay  its  debts  In  due  course  of  business,  and 


it  might  be  considered  that  its  assets  were 
somewhat  Inflated  at  that  time. 

Since  it  must  be  determined  that  ttie  cor- 
poration was  Insolvent  within  the  state  rule 
at  the  time  of  the  transfers  in  question,  then 
the  transfers  were  preferential  and  should 
be  recovered. 

The  Judgment  Is  reversed,  for  further  pro- 
ceedings conformable  to  this  opinion. 

ELLIS,  C.  J.,  and  MOUNT,  FULLERTON, 
and  PARKER,  JJ.,  concur. 

^^°°°"  (98  Waah.  1) 

NORTHWBSTEUX  IMPROVEMENT  CO.  v. 
MoNEIL  et  aJ.    (No.  14268.) 

(Supreme  Court  of  Washington.    Aug.  17. 1917.) 

1.  Appeai,  kho  -Ebrob  «=5>477— Supebskdeasj— 
poweb  of  supsbme  coubt. 

The  Supremo  Court  has  inherent  power  to 
grant  writs  of  supersedeas  in  aid  of  its  appel- 
late jurisdiction,  but  the  power  will  be  exercised 
with  caution,  and  only  where  the  writ  is  neces- 
sary Co  preserve  the  fruits  of  the  appeal  if  it 
Bbould  prove  successful. 

2.  Appeal   and    Errob   <S=>479(1)— Supebse- 
DEA8— -Case  for  Gbantino. 

In  an  action  by  a  taxpayer,  the  owner  of 
coal  lands  in  a  county,  to  enjoin  the  board  of 
count;  commissioners,  the  county  treasurer,  and 
a  geologist  from  executing  a  contract  whereby 
the  geologist  agreed  tor  $3,500  to  make  a  geo- 
logical examination  of  the  lands  in  the  county 
to  locate  all  coal  lands  for  tax  assessment  pur- 
poses, on  the  taxpayer's  appeal,  from  judgment 
on  demurrer  dissolviug  a  restraining  order  and 
dismissing  the  action,  supersedeas  will  be  grant- 
ed pending  bearing  of  the  appeal  on  its  merits 
to  preserve  its  fruits  if  successful,  a  considerable 
portion  of  tlie  geologist's  remuneration  being 
payable  under  the  contract  before  the  merits 
of  the  appeal  can  be  heard. 

Action  by  the  Northwestern  Improvement 
Company  against  R.  G.  McNeil  and  others, 
Board  of  County  Commissioners  of  Kittitas 
County,  Maud  Gllmore,  Treasurer  of  Kittitas 
County,  and  R.  P.  Tarr.  From  Judgment  on 
demurrer  dissolving  a  restraining  order  and 
dismissing  the  action,  plaintiff  appeals.  On 
application  by  plaintiff  for  writ  of  superse- 
deas pending  hearing  of  the  appeal  on  its 
merits.  Sii|)ersedea8  previously  Issued  ex 
parte  continued  In  force  and  effect  until  final 
disposition  of  the  cause. 

Geo.  T.  Reld,  J.  W.  Quick,  L.  B.  da  Pontc, 
and  0.  A.  Murray,  all  of  Tacoma,  for  appel- 
lant Arthur  McGulre,  of  Ellensburg,  and 
Harry  E.  Phelps,  of  Tacoma,  fur  respondents. 

FULLERTON,  J.  This  Is  an  application 
made  to  this  court  by  the  appellant  for  a  writ 
of  supersedeas  pending  the  hearing  of  the 
appeal  upon  Its  merits.  The  pertinent  facts 
are  these:  Under  date  of  April  7,  1917,  the 
respondent  board  of  county  commissioners  of 
Kittitas  county  entered  into  a  contract  with 
the  respondent  Tarr,  whereby  Tarr  was  em- 
ployed by  the  county — 

"to  make  a  complete  and  accurate  expert  geologi- 
cal investigation  and  examination  of  the  lands  of 
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Kittitas  county,  Washington,  for  the  purpose  of 
locating  all  the  coal  lands  therein  for  tax  assess- 
ment purposes,  and  to  list  all  improvements  and 
appliances  provided  for  or  used  in  mining  for 
coal  in  said  county,  and  to  make  and  file  in  the 
office  of  the  assessor  of  Kittitas  county,  Wash- 
ington, in  triplicate,  maps  and  written  report, 
giving  geological  data  and  coal  values  in  prac- 
tical form  and  detail  for  assessment  purposes, 
by  forty-acre  tracts  according  to  government 
subdivisions,  of  all  lands  in  said  Kittitas  county, 
Washington,  carrying  commercial  coal  in  such 
quantity  as  to  make  them  valuable  for  general 
taxation  purposes,  and  to  make  and  give,  upon 
demand,  such  additional  report,  data  or  informa- 
tion in  connection  therewith  as  may  be  demand- 
ed by  first  party  said  investigation  to  be  com- 
pleted and  all  maps  and  reports  to  be  filed  with 
said  county  assessor  by  the  15th  day  of  July, 
1917." 

For  the  services  to  be  rendered  the  county 
agreed  to  pay  Tarr  the  sum  of  $3,500,  In  the 
uinuner  following:  $500  on  the  execution  of  a 
fcond  from  Tarr  to  the  county,  pro\-lded  for 
In  the  contract ;  $1,000  on  June  1,  1917 ;  $1,- 
000  on  the  flUng  of  the  completed  report  re- 
quired by  the  contract ;  $1,000  on  January  1, 
1918.  The  contract  further  provided  that 
Tarr  should  furnish  to  the  proper  officers  of 
the  county  all  necessary  data  for  evidence, 
together  with  his  personal  testimony,  and 
such  assistance,  counsel,  and  advice  as  might 
be  necessary  in  sustaining  the  valuations 
made  by  him  on  the  property  experted.  In  the 
event  of  any  suit  or  action  Involving  the 
valuations  for  taxation  purposes  of  such 
lands.  For  this  last  service  he  is  to  receive 
only  his  actual  expenses  if  the  service  was 
required  before  January  1,  1910;  but  If  re- 
quired after  that  date  he  is  to  receive  in 
addition  to  his  actual  expenses  the  sum  of 
$50  per  day  for  each  day  he  Is  actually  en- 
gaged therein.  On  May  25,  1917,  the  appel- 
lant Northwestern  Improvement  Company, 
as  a  taxpayer  in  Kittitas  county  and  as  the 
owner  of  certain  of  the  lands  coming  within 
the  terms  of  the  contract,  began  an  action  in 
the  superior  court  of  Kittitas  county  against 
the  county  commissioners,  Tarr  and  the  coun- 
ty treasurer  of  the  county  named,  to  enjoin 
the  execution  of  the  contract  on  the  ground 
that  it  was  ultra  vires  the  county  and  against 
public  policy.  On  filing  the  complaint  the  ap- 
pellant sought  a  temiwrary  restraining  order 
pending  a  hearing  on  its  application  for  an 
injunction  pendente  lite  made  at  the  same 
time.  The  restraining  order  was  granted, 
and  a  time  fixed  for  hearing  the  application 
for  an  Injunction  pendente  lite.  At  the  time 
appointed  the  respondents  appeared  and  filed 
a  general  demurrer  to  the  complaint,  togetta- 
er  with  certain  affidavits  intended  to  show 
that  the  issuance  of  a  temporary  Injunction 
would  be  improvident.  The  trial  court  beard 
the  demurrer  with  the  application,  and  at  the 
conclusion  of  the  hearing  sustained  the  same. 
The  appellant  thereupon  refused  to  plead  fur- 
ther, and  the  court  entered  a  Judgment  dis- 
solving the  restraining  order  and  dismisiting 
the  action. 

The  application  for  a  supersedeas  was 
made  to  this  court  after  the  appeal  had  been 


perfected.  The  application  was  ex  parte,  and 
a  temporary  order  was  issued  pending  a 
hearing  upon  notice.  The  question  now  be- 
fore us  Is  whether  the  order  shall  be  contin- 
ued pending  the  adjudication  of  tlie  merits  of 
the  appeal. 

[1]  That  this  court  has  inherent  power  to 
grant  In  aid  of  Its  appellate  Jurisdiction 
writs  of  this  character  is  settled  law  in  this 
Jurisdiction.  Bier  y.  Clements,  164  Pac.  82; 
Campbell  Lbr.  Co.  v.  Deep  River  Logging  Co., 
68  Wash.  431,  123  Pac.  696.  The  power, 
however,  is  one  that  wiU  be  exercised  with, 
caution,  and  only  In  those  cases  where  such 
an  order  is  necessary  to  preserve  the  fruits 
of  the  appeal  in  the  event  that  the  appeal 
should  prove  successful. 
'  [2]  The  appellant  contends,  we  think  Just- 
ly, that  the  present  record  presents  such  a 
case.  The  contract  calls  for  the  expendi- 
ture of  very  considerable  sums  of  the  coun- 
ty's money,  which  will  from  the  very  fact  of 
payment  Increase  the  burden  to  be  borne  by 
the  taxpayers  of  the  county.  If  the  payment 
be  unlawful  a  supersedeas  is  the  only  ef- 
fective remedy.  By  the  terms  of  the  con- 
tract a  considerable  portion  of  the  money  is 
to  be  paid  prior  to  the  time  the  merits  of  the 
appeal  can  be  heard  in  this  court.  It  may 
be  that  the  receiver  of  the  money  and  the  of- 
ficers who  caused  its  wrongful  payment 
would  be  liable  for  its  return,  but,  con:;ed- 
ing  this  to  be  so,  the  Injured  parties  ought 
not  to  be  relegated  to  the  remedy  of  an  ac- 
tion to  recover  unless  the  exigencies  of  the 
case  necessarily  demand  it 

On  the  other  side,  it  is  argued  that  the 
county  commissioners  are  convinced  that  a 
large  part  of  the  property  of  the  character 
the  expert  is  hired  to  investigate  is  grossly 
undervalued  on  the  assessment  books  of  the 
county,  rendering  valuations  generally  un- 
equal and  ununiform,  and  that  through  this 
means  the  property  can  be  more  equally  val- 
ued and  taxation  rendered  more  equal  and 
uniform,  a  consummation  which  will  be  de- 
nied if  their  hands  are  to  be  stayed  until  the 
cause  is  determined  in  this  court  But  in  this 
state  by  statute  the  real  property  of  the  sever- 
al counties  is  valued  for  the  purposes  of  taxa- 
tion biennially  on  the  even-numbered  years 
with  reference  to  its  value  on  the  1st  day  of 
March  In  such  years,  and  to  quote  the  language 
of  the  statute,  "in  each  odd-numbered  year  the 
valuation  of  each  tract  for  taxation  shall 
be  the  same  as  the  valuation  *  *  *  as 
equalized  by  the  county  board  of  eqnalizatlon 
in  the  preceding  year."  Rem.  Code,  (  9101. 
Seemingly,  therefore,  the  data  returned  could 
not  be  available  for  any  change  in  the  as- 
sessment for  the  year  1917.  See  Simpson 
Logging  Oa  Y.  ChehaUs  County,  91  Wash- 
656,  158  Pac.  342.  The  appeal  we  tlilnk  can 
be  disposed  of  In  time  to  make  the  matter  ob- 
tained available  for  the  assessment  to  be 
made  in  the  year  1918. 

It  Is  true  the  contract  calls  for  a  list  ol 
"all  improvements  and  appliances  provided  for 
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or  used  In  mining  coal,"  and  It  may  be  tbat 
certain  of  such  property  is  i)ersonal,  wlilch  is 
subject  to  assessment  and  equalization  during 
the  year  1917.  But  such  property  is  within 
the  reach  ot  the  county  assessor,  and  is  not 
of  such  an  extraordinary  character  that  it 
cannot  be  valued  accurately  In  the  usual  way, 
without  danger  of  a  loss  of  revenue  to  the 
county. 

On  the  hearing  the  merits  of  the  contro- 
versy were  to  some  extent  made  a  subject 
of  inquiry  by  counsel  for  the  respective  par- 
ties, malklng  it  necessary  for  us  here  to  dis- 
claim prejudging  tbem.  We  have  inquired 
Into  the  merits  only  so  far  as  to  conclude 
that  the  question  presented  is  debatable,  and 
that  a  more  full  consideration  of  the  case 
should  be  had  before  a  final  decision  is 
reached. 

The  supersedeas  heretofore  issued  ivlll  be 
continued  in  force  and  effect  until  the  final 
disposition  of  the  cause  by  this  court. 

ELLIS,  C.  J.,  and  MOUNT,  nOLCOMB 
and  PARKER^  JJ.,  concur. 


(98  Wash.  172) 

JONES  V.  HOQUIAM  LUMBEB  &  SHINGLE 

CO.    (No.  13927.) 
(Supreme  Court  of  Washington.    Aug.  29,  1917.) 

COBFOBATIONB        ^=544(1)— PbEFEBENCES — IN- 
SOLVENCY—EVIDENCE. 

Where  at  the  time  of  the  conveyance  to  a 
creditor  the  corporation's  assets  equaled  only 
one-half  of  its  debts,  and  it  was  unable  to  pay 
in  the  ordinary  course  of  business,  it  was  in- 
solvent, and  the  conveyance  could  be  set  aside 
at  the  suit  of  the  receiver  for  the  benefit  of  all 
creditors  of  the  same  class,  regardless  of  the 
good  faith  of  the  creditor. 

Department  2.  Appeal  from  Superior 
Court,  Grant  County;   K.  S.  Steiner,  Judge. 

Action  by  J.  W.  Jones,  as  receiver  of  the 
Kllpsun  Lumber  Company,  against  the  Ho- 
qnlam  Lumber  &  Shingle  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Morgan  &  Brewer,  of  Eoquiam,  for  appel- 
lant. Raymond  J.  McMillan  and  Ernest  E. 
Murray,  both  of  Tacoma,  for  respondent 

HOLCOMB,  J.  Respondent  brought  this 
action  as  receiver  to  cancel  and  set  aside 
a  deed  to  certain  real  estate  located  In  Grant 
county,  given  to  the  Hoquiam  Lumber  & 
Shingle  Company  by  the  Kiliwun  Lumber 
Company.  The  deed  was  executed  on  Sep- 
tember 29,  1914.  The  receiver  for  the  Kllp- 
sun Lumber  Company  was  appointed  Au- 
gust-31,  1915.  The  deed  in  controversy  was 
recorded  in  the  proper  county  Augnst  23, 
1915,  only  eight  days  t>6fore  the  app<^ntment 
of  the  recover. 

The  complaint  alleged  that,  on  September 
28,  1914,  and  at  all  times  since  and  prior 
thereto,  the  KUiwun  Luml>er  Company  was 
Insolvent  and  unable  to  meet  Its  debts  as 


they  matured  In  the  ordinary  course  of  busi- 
ness; that  at  the  time  of  the  conveyance  Its 
debts  aggregated  approximately  $10,000  and 
its  assets  at  a  fair  valuation  aggregated  only 
$2,000;  that  at  the  time  of  the  appointment 
of  the  receiver  the  debts  of  the  lumber  com- 
pany aggregated  approximately  $10,000  and 
its  assets  approximately  $1,000,  and  that  It 
had  not  sufflclent  funds,  and  would  not  have 
sufficient  funds,  to  pay  the  claims  of  cred- 
itors in  full ;  that  on  the  date  of  the  deed  the 
lumber  company  was  indebted  to  the  Ho- 
quiam Lumber  &  Shingle  Company  In  the 
sum  of  approximately  $p50,  which  indebted- 
ness wus  unsecured  and  lone  past  due,  and 
the  Kllpsun  Lumber  Company  had  been  un- 
able to  meet  it  when  It  matured  in  the  ordi- 
nary course  of  business ;  that  the  only  consid- 
eration for  the  deed  was  the  indebtedness  of 
$650 ;  that  at  the  time  of  the  execution  of  the 
deed  the  Hoquiam  Lumber  &  Sliiugle  Com- 
pany or  its  agents  acting  therein  knew,  or 
bad  reasonahle  cause  to  believe,  that  the 
Kllpsun  Lumber  Company  was  insolvent  and 
unable  to  meet  Its  debts  as  they  matured  In 
the  ordinary  course  of  business;  that  the 
transfer  of  the  real  estate  in  question  to  the 
appellant  had  the  effect  of  preferring  the  ap- 
peUant  over  the  other  creditors  of  the  Kllp- 
sun Lumber  Company  of  the  same  class,  and 
enabled  it  to  obtain  a  greater  percentage  of 
its-  debt  than  other  creditors  of  the  same 
class. 

Appellant  In  answer  denied  knowledge  or 
information  or  belief  of  the  Insolvency  at  the 
time  of  the  conveyance,  admitted  that  the 
real  estate  in  question  was  a  part  of  the 
assets  of  the  Kllpsun  Lumber  Company  on 
September  28,  1914,  that  it  was  then  of  the 
value  of  $700,  and  admitted  that  on  that  day 
the  Kllpsun  Lumber  Company  was  Indebted 
to  it  for  the  sum  of  approximately  $650, 
which  indebtedness  was  long  past  due  and  un- 
secured, and  that  tBe  Kllpsun  Lumber  Com- 
pany bad  been  unable  to  meet  it  as  It  matured 
in  the  ordinary  course  of  business.  All  other 
allegations  in  the  complaint  were  denied. 

The  court  found  as  a  fact  that,  on  Sep- 
tember 28,  1914,  and  at  all  times  since  and 
prior  thereto,  the  Kllpsun  Luml)er  Company 
was  Insolvent  and  unable  to  meet  its  debts 
as  they  matured  in  the  ordinary  course  of 
business;  that  at  the  time  of  the  convey- 
ance its  debts  aggregated  approximately  $10,- 
000,  and  its  assets  at  a  fair  valuation  did 
not  exceed  $5,000;  that  at  the  time  of  the 
ai^wintment  of  the  receiver  thereof  its  debts 
aggregated  approximately  $10,000  and  its 
assets  approximately  $1,000,  and  sufficient 
funds  had  not,  and  would  not,  come  into  the 
bands  of  the  receiver  to  pay  the  claims  of 
the  creditors  of  the  insolvent  In  full. 

It  is  contended  by  appellant  that  neither  it 
nor  Its  agents  had  any  knowledge  of  the 
condition  of  the  Kllpsun  Lumber  Company 
which  enabled  It  to  know,  or  have  good  rea- 
son to  believe,  or  put  it  upon  its  Inquiry  as 
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to  tbe  tact  of,  tbe  inscdvency  of  that  com- 
pany ;  that  the  transfer  of  the  real  estate  to 
it  was  made  In  satisfaction  of  the  debt  due  It, 
which  then  approximated  $800,  and  that  the 
transfer  was  in  good  faith  on  the  part  of 
both  the  Klipsun  lAiraber  Company  and  it. 
It  is  further  contended  that  there  la  no  evi- 
dence Justifying  the  finding  of  the  court  that 
on  September  28,  1014,  the  Klipsun  Lumber 
Company  was  insolvent,  and  that  the  transfer 
constituted  an  unlawful  preference. 

The  evidence  In  the  record  is  ample  to  Jus- 
tify the  flnding  that  on  September  28,  1914, 
tvhen  the  deed  was  executed,  tbe  Klipsun 
Luml)er  Company  was  not  able  to  pay  its 
debts  in  the  ordinary  course  of  business,  and 
that  the  account  of  appellant  was  of  long 
standing,  and  the  account  of  the  Chehalis 
River  Lumber  &  Shingle  Company,  another 
creditor  of  the  Klipsun  Lumber  Company, 
was  of  long  standing,  and  both  were  of  con- 
siderable size  and  were  unpaid  and  payment 
bad  been  often  demanded.  Tbe  Klipsun  Lum- 
ber Company  was  engaged  In  the  business  of 
buying  and  selling  lumber  as  a  lumber  broker, 
its  only  assets  consisted  of  Its  office  furniture, 
the  real  estate  in  question,  some  accounts  r«- 
ceivable  which  were  always  assigned  to  a 
bank  as  fast  as  received  for  the  purpose  of 
obtaining  money  to  pay  advances  on  lumber 
purchased,  and  possibly  certain  mortgages 
aggregatiug  about  $.3,500,  which  it  disposed  of 
for  $1,800.  But  the  evidence  as  to  the  own- 
ership of  these  mortgages  at  that  time  Is  not 
satisfactory.  It  is  not  dear  whether  these 
mortgages  were  sold  prior  or  subsequent  to 
the  date  of  tbe  deed.  Tbe  court  found  that 
at  that  time  the  Klipsun  Lumber  Company 
had  tangible  property  of  the  face  value  of  "not 
to  exceed  $5,000."  and  that  it  bad  unsecured 
debts  of  approximately  $10,000;  and  this  is 
the  most  favorable  flnding  that  could  be 
granted  appellant  under  the  evidence. 

This  court,  since  the  case  of  Thompson  v. 
Huron  Lumber  Co.,  4  Wash.  600,  30  Pac.  741, 
31  Pac.  25,  haj3  adhered  to  the  doctrine  that, 
although  a  private  debtor  may  prefer  cred- 
itors even  to  the  exhaustion  of  bis  property, 
this  will  not  do  in  the  case  of  an  insolvent 
corporation  no  matter  what  the  good  faith  of 
its  creditor  is;  that  when  a  corporation  has 
reached  a  point  where  its  debts  are  equal  to 
or  greater  than  its  property  and  it  sannot 
pay  in  the  ordinary  course  and  its  business 
is  no  longer  profitable,  it  ought  to  be  wound 
up  and  its  assets  distributed ;  that  no  device 
can  receive  tbe  countenance  of  the  courts 
which  provides  for  an  indefinite  continuance 
of  its  corporate  life  agulnst  tbe  protests  of 
those  who  are  entitled  to  share  in  its  prop- 
erty, be  it  lange  or  little.  The  doctrine  of 
that  case  was  discussed  and  reaffirmed  In 
Conover  v.  Hull,  10  Wash.  673,  39  Paa  166, 
45  Am.  St.  Rep.  810,  and  has  been  repeatedly 
adhered  to  by  this  court  down  to  Benner  v. 
Scandinavian  American  Bank,  73  Wash.  488, 


131  Pac.  1149,  Ann.  Cas.  1914D,  702.    In  the 
last-cited  case  it  was  said: 

"In  tbis  state  it  is  the  rule  that  a  domestic 
corporation  cannot,  after  insolvency,  prefer  its 
creditors;  but,  on  tbe  contrary,  its  property  is 
from  thenceforth  regarded  as  a  trust  fund  for 
the  bcDeBt  of  all  its  creditors,  and  any  transfers 
or  mortgages  thereof  after  insolveuey.  which 
have  tbe  effect  of  preferring  one  creditor  over 
aoutbcr,  are  void." 

The  test  of  insolvency  of  a  domestic  cor- 
poration in  this  state  is  not  the  same  as  tbe 
test  under  the  federal  bankruptcy  acts.  In 
State  ex  rel.  Strohl  v.  Superior  Court,  20 
Wash.  545,  56  Pac.  35,  45  L.  K.  A.  177,  where 
it  was  alleged  that  the  corporation  was  insol- 
vent In  the  sense  that  it  was  wholly  unable 
to  meet  its  obligations  as  they  matured  in 
the  ordinary  course  of  business,  the  court, 
after  citing  the  section  of  the  federal  bank- 
ruptcy act  (Act  July  1,  1898,  c.  541,  30  Stat 
544  [U.  S.  Comp.  St  1916,  |  9585]),  providing 
that,  "A  person  shall  be  deemed  insolvent 
•  •  •  wheneveV  the  aggregate  of  Us  prop- 
erty •  •  «  shall  not,  at  a  fair  valuation, 
b«  sufficient  in  amount  to  pay  his  debts," 
said: 

"It  will  thus  be  seen  that  the  allegations  of 
tbe  complaint  in  the  suit  for  the  receiver  in 
the  case  at  bar  would  not  concluuvely  make  a 
case  under  the  federal  iMUikruptcy  law.  *  •  • 
This  court  has  uniformly  affirmed  the  doctrine 
that  the  assets  of  such  a  corporation  are  always 
a  trust  fund  to  be  administered  in  equity  for 
tbe  benefit  of  the  creditors  ratably  and  equally." 

In  Nixon  t.  Hendy  Machine  Works,  51 
Wash.  419,  99  Pac.  11,  it  was  said: 

"If  the  *  *  *  companv  was  an  independent 
concern,  tbe  evidence  plainly  shows  that  it  was 
insolvent,  in  diat  it  was  not  able  to  pay  its  debts 
in  due  course  of  business,  and  this  is  the  test  of 
insolvency  established  by  this  court  where  the 
rights  of  creditors  are  involved." 

Snch  b^ng  the  rule  in  this  state,  and  it 
being  well  established  by  the  evidence  that 
the  Klipsun  Lumber  Company  was  insolvent 
under  that  rule  at  the  time  tbe  conveyance 
of  the  real  estate  was  made,  the  conveyance 
was  conclusively  a  preference,  and  therefore 
unlawful,  and  can  be  set  aside  at  tbe  suit 
of  tbe  receiver  of  tbe  insolvent  for  the  benefit 
of  all  creditors  of  tbe  same  class. 

The  Judgment  is  afiirmed. 

BLLIS,  C.  J.,  and  MOUNT,  FDLLERTON. 
and  PARKER,  JJ.,  concur. 

~    (>8  Waah.  162) 
BRISKY  et  aL  v.  LAMB-DAVIS  LUMBER 

CO.  et  aL    (No.  13841.) 
(Supreme  Court  of  Washington.    Aug.  29, 1917.) 

1.  Waters,  and  Wateb  Courses  ®=>166  — 
CosTBACTS— Damages  fob  Overflow. 
Under  a  contract  providing  that  defendants 
are  given  the  right  to  back  water  upon  the  lands 
of  .plaintiffs  as  heretofore  done  for  ou-h  year, 
that  defendants  may  continue  to  opprutc  their 
mill  and  overflow  said  lands  so  long  .is  the 
monthly  payments  of  $200  are  made  in  the  man- 
ner provided,  "and  tbe  payment  herein  pruviitfd 
for  will  be  accepted  as  liquidated  damages  f.r 
flooding  the  lands  of  the  parties  of  the  first  ;mrt 
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for  each  year  from  and  after  date  hereof,"  plaln- 
tiffa  were  not  entitled  to  recover  for  months  dur- 
ing which  the  level  of  the  water  was  lowered  be- 
yond the  level  of  plaintiff's  land. 
*i.  Appeal  and  Erbob  <s=>1065  —  Habmless 

EUeor— iNSTBUcnoNS— AnvisoBY  Vebdict. 
A  decree  will  not  be  set  aside  for  fault  in  the 
instructions  where  the  verdict  is  merely  advis- 
ory. 
3.  Cancellation   of   Instbcments  $=»13  — 

Adequate  Remedy-  at  Law  —  Defense  to 

Action-  on  Contract. 
Where  a  contract  stipulated  for  damages  for 
overflowing  plaintiffs'  land,  and  defendants  bad 
removed  the  cause  of  the  flooding,  further  pay- 
ments under  the  contract  were  not  recoverable, 
nud  as  defendants  had  an  adequate  remedy  at 
law  in  an  action  on  the  contract,  cancellation  of 
ihe  contract  wag  erroneous. 

Department  1.  Appeal  from  Superior 
Court,  Chef  an  County:  William  A.  Urim- 
sbaw.  Judge. 

Salt  by  George  W.  Brisky  and  others 
against  the  Lamb-Davis  Lumber  Company 
and  others.  Judgment  for  defendants,  and 
plaintiffs  appeal.    ModiOed  and  affirmed. 

C.  Victor  Martin,  of  Wenatchee,  for  appel- 
lants. Skuse  &  Morrill,  of  Spokane,  and  L. 
J.  Nelson,  of  Leavenworth,  for  respondents. 

CHADWICK,  J.  Prior  to  the  3d  day  of 
January,  1913,  respondents  had  maintained 
a  dam  In  the  Wenatchee  river.  The  lands  of 
appellants  had  been  flooded  from  time  to 
time.  Litigation  followed.  On  the  day  men- 
tioned appellants  wei-e  niaintaluiug  an  ac- 
tion for  dansages  against  respondents.  Nego- 
tiations for  a  settlement  culminated  in  a 
written  .agreement  wherein,  after  reciting 
the  interest  and  ownerships  of  the  parties,  it 
was  stipulated,  inter  alia,  that  the  respond- 
ents wonld  pay  to  apiiellants  accrued  dam- 
ages and  "the  sum  of  ?2,400  per  year  for 
each  and  every  year  that  they  [respondents) 
shall  continue  to  operate  their  mill,  float  logs 
down  said  river,  or  keep  said  dam  in  said 
river,  and  overflow  said  lands,  said  sum  to  be 
paid  in  monthly  payments  of  $200  each," 
which  appellants  agree<I  to  accept  in  full  set- 
tlement of  all  damages  for  future  flooding. 
It  was  agreed  that  the  respondents  would 
not  cause  the  water  to  be  backed  up  on  ap- 
pellants' land  to  any  greater  height  than 
"heretofore"  maintained.  At  the  time  the 
agreement  was  entered  Into  respondents  paid 
appellants  a  judgment  theretofore  obtained  in 
the  sum  of  $7,670  and  $5,000  lu  payment  of 
ell  damages  since  accrued.  Respondents  met 
the  terms  of  the  contract  from  the  13th  day 
of  January,  1913,  up  to  November,  1015.  Ap- 
pellants brought  this  suit  to  recover  the  pay- 
ment due  under  the  contract  for  the  months 
of  November  and  December,  1015.  Respond- 
ents answered,  admitting  the  contract,  but 
alleging  by  way  of  defeiise  that  since  its  ex- 
ecution they  had  dredged  the  millpond  and 
lowered  the  dam  so  that  the  level  of  the  wa- 
ter was  lowered,  and  would  thereafter  be 
lower  than  the  level  of  the  appellants'  land, 


and  that,  tne  cause  of  damage  being  removed, 
they  were  entitled  in  equity  to  a  cancellation 
of  (be  contract  and  relief  from  Its  obligations 
by  appropriate  decree.  Upon  Issue  Joined  the 
court  called  a  Jury  and  took  both  a  general 
and  special  verdict,  upon  which  findings 
were  made  and  a  decree  entered  awarding  a 
recovery  of  $400,  being  the  amount  due  under 
the  contract  for  November  and  December, 
1015,  and  canceling  the  contract.  The  spe- 
cial verdicts  are  as  follows: 

"First.  Did  the  dam  as  maintained  by  the  de- 
fendants across  the  Wenatchee  river,  during  the 
mouths  of  January,  February,  and  March,  1916, 
cause  the  waters  in  Wenatchee  river  and  Icicle 
creek  to  overflow  and  damage  the  lands  in  ques- 
tion of  the  plaintiffs?    No. 

"Second.  Will  the  dam  across  the  Wenatchee 
river,  as  reconstructed  and  now  maintained  by 
defendants,  cause  the  waters  in  Wenatciice  river 
and  Icicle  creek  to  overflow  the  lands  in  ques- 
tion of  the  plaintiffs?    Na    . 

"Third.  Will  the  dam  across  the  Wenatchee 
river,  as  reconstructed  and  now  maintained  by 
defendants,  cause  the  waters  in  Wenatchee  riv- 
er and  Icicle  creek  to  overflow  the  lands  in  ques- 
tion of  the  plaintiffs  to  the  same  extent  as  such 
lands  were  overflowed  by  said  dam,  as  the  same 
was  constructed  and  maintained  prior  to  the 
3d  day  of  January,  1913?    No." 

The  general  verdict  was  simply  a  finding 
for  the  appellants  In  the  sura  of  $400  and  at- 
torne.v's  fees. 

Much  is  made  of  the  record  by  appellants, 
but  unless  their  theory  of  the  case  be  accept- 
ed in  toto,  there  can  be  no  reason  for  deny- 
ing effect  to  the  decree  of  the  court 

[1]  Briefly  stated,  the  contention  of  appel- 
lants is  that  tliey  are  entitled  to  monthly 
pa.vments  under  the  contract  so  long  as  re- 
spondents maintain  a  dam  and  mill  upon  the 
Wenatchee  river  as  they  did  and  now  are 
maintaining  them,  and,  further,  that  the  al- 
teration in  the  dam  Is  not  a  substantial  al- 
teration, or  one  calculated  to  change  the  re- 
lations of  the  parties  or  the  hazards  of  the 
appellants,  in  that  no  more  has  been  done 
than  to  remove  the  splashboards;  that  they 
can  be  immediately  replaced  at  the  will  of 
respondents,  and  so  long  as  this  is  true  and  a 
replacement  likely  to  occur,  they  are  entitled 
to  the  benefit  of  their  contract.  The  whole 
case  d^ends  upon  that  part  of  the  contract 
following  which  we  have  italicized: 

"In  consideration  of  the  payments  above  stip- 
ulated for,  the  parties  of  the  first  part  hereby 
give  and  grant  unto  tbe  said  parties  of  the  sec- 
ond part  the  privilege  of  operating  tbe  said  mill, 
dam  and  pond  a»  hej'etofore  and  to  float  or  drive 
logs  down  the  said  Wenatchee  river  and  store 
them  in  said  Wenatchee  river.  Icicle  creek  and 
pond  at  heretofore,  and  they  are  hereby  given 
the  right  to  back  the  water  up  over  and  upon 
the  lands  of  the  parties  of  tbe  nrst  part  at  here- 
tofore done,  80  long  as  said  payments  are  made, 
if  made  at  the  time  and  in  the  manner  provided 
herein,  and  the  payments  herein  provided  for 
will  be  accepted  at  liquidated  damages  for  flood- 
ing the  lands  of  the  parties  of  the  iirst  part  for 
each  year  from  and  after  date  hereof." 

Placing  ourselves  as  nearly  as  we  may  In 
the  situation  of  the  parties,  it  is  evident  that 
when   the  contract   was   made  they  bad  in 
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mind  a  condition,  a  recurrent  flooding  of  the 
land ;  that  it  bad  caused  a  substantial  dam- 
age; tbat  rather  than  remove  the  cause  ot 
the  damage  respondents  were  willing  to  liq- 
uidate such  damages  as  might  thereafter  ac- 
crue by  agreeing  to  pay  a  sum  certain  from 
month  to  month.  The  condition  to  be  avoid- 
ed was  the  injury  resulting  from  the  mill 
as  "heretofore"  operated,  and  the  remedy  was 
to  liquidate  prospective  damages,  as  respond- 
ents had  presently  satisfied  accrued  damagA 
for  flooding  the  lands. 

We  cannot  follow  appellants  in  their  con- 
tention that  by  the  terms  of  the  contract 
they  are  entitled  to  a  monthly  payment  so 
long  as  respondents  maintain  a  mill  and 
dam  at  the  present  locations,  and  float  logs 
down  the  river;  nor  does  It  follow  that  the 
words  "and  overflow  said  lands"  add  no  new 
element,  or  that  by  their  use  the  agreement 
of  the  parties  that  such  overflow  is  a  neces- 
sary incident  to  the  operation  of  the  mill  is 
emphasized.  To  so  hold  would  be  to  bind 
respondents  to  meet  a  condition  which  may 
have  long  since  been  overcome  and  to  lose 
sight  of  the  real  motive  which  sustained  the 
contract  in  the  flrst  place. 

Bnt  appellants  say  that,  inasmuch  as  a 
part  of  the  consideration  for  the  agreement 
to  take  $200  per  month  in  lieu  of  prospective 
damages  to  be  recovered  at  law  was  the  sur- 
render of  a  right  to  recover  damages  which 
may  have  been  more  substantial  than  the 
amount  accepted  at  the  time  the  contract  was 
made  and  the  suit  dismissed,  respondents  can- 
not now  be  heard  to  deny  its  terms  whatever 
the  condition  may  be.  This  Is  plausible  but 
not  sound.  The  contract  recites  that  the 
pending  action  was  to  be  settled  out  of  court, 
and,  as  we  may  add,  It  Is  not  further  ac- 
counted for  in  the  contract  The  gist  of  the 
contract  is  future  damages;  past  damages 
are  no  part  of  the  subject-matter.  Upon  the 
record  before  us  we  must  assume  that  the 
satisfaction  was  full  and  complete,  and  that 
the  amount  paid  and  received  was  ample 
to  discharge  all  damages  accrued. 

[2]  Other  questions  going  to  facts  and  in- 
structions given  and  refused  are  discussed. 
The  facts  as  found  by  the  Jury  and  confirmed 
by  the  court  are  ample  to  sustain  the  decree 
as  modified.  If  appellants'  theory  be  reject- 
ed, and  this  the  law,  as  we  understand  It, 
compels  us  to  do,  no  fault  can  be  found  with 
the  instructions  of  the  court.  It  is  also  set- 
tled that  a  decree  will  not  be  set  aside  for 
fault  in  the  instructions  where  the  verdict 
is  merely  advisory. 

Counsel  puts  the  question,  "What  is  appel- 
lants' remedy  if  it  transpires  that  their  lands 
are  hereafter  flooded?"  This  may  be  met 
when  such  conditions  arise.  It  is  within  the 
legitimate  scope  of  this  opinion,  however,  to 
say  that  they  have  all  the  remedies  they 
ever  had. 

£8]  The  court  below  decreed  a  cancellation 


of  the  contract  In  this  partlcnlar  we  think 
the  decree  of  the  lower  court  went  too  far. 
If  the  respondents  have  removed  the  cause  of 
the  flooding  of  the  appellants'  land,  there  is 
no  consideration  for  the  payments  under  the 
contract,  and  that  fact  would,  in  the  future, 
as  h«e,  defeat  a  recovery  on  the  part  of  ap- 
pellants. Tbat  being  so,  respondents'  remedy 
at  law  is  ample  and  complete.  No  fraud, 
mistake,  or  undue  influence  being  shown  in 
the  making  of  the  contract,  there  exists  no 
ground  for  its  cancellation  by  a  court  of 
equity. 

With  the  modification  of  the  decree  as  to 
the  cancellation  of  the  contract,  the  Judg- 
ment is  afllrmed. 

ELIilS,  C.  J.,  and  MOUNT,  MAIN,  and 
MORRIS,  JJ.,  concur. 


(»8  Waah.  182) 
STATE  V.  BRUMMETT.     (No.  14012.) 
(Supreme  Court  of  Washington.    Aug.  29, 1917.) 

1.  Salks  ^=9484  —  CoNDiTioitAL  Sales  —  Rb- 

MOVAL   OF   PbOPEBTT— iNFOBMATION— SUFTI- 

OIENCT. 

In  a  prosecution  for  removing  and  secreting 
persona]  property,  held  under  a  cunditional  sale 
in  violation  of  Rem.  Code  1915,  §  2(129,  provid- 
ing that  "in  any  prosecution  under  this  section 
an  allogation  containing  a  description  of  the 
morteage,  lien,  conditional  sales  contract  or 
lease  by  reference  to  the  date  thereof  and  the 
names  of  the  parties  thereto  shall  bo  sufficiently 
definite  and  certain,"  an  information,  charging 
that  B.  and  T.,  being  in  possession  of  a  certain 
Ford  motor  car  under  a  conditional  sales  con- 
tract or  lease  dated  July  24,  1915,  and  entered 
into  between  Automobile  Finance  Company, 
vendor,  and  the  liyast  End  Market,  vendee,  did 
then  and  there  with  intent  to  hinder,  delay,  etc., 
remove  certain  personal  property  from  Fierce 
county,  and  concealed  the  same  from  the  vendor, 
was  not  defective  for  failing  to  specify  the  char- 
acter either  of  the  Automobile  Finance  Com- 
pany or  the  East  Bnd  Market,  or  for  failing  to 
allege  a  partnership  of  defendants. 

2.  Indictuent  and  Infobmation  ®=3l25(20)^ 
DuPLiciTT— Conditional  Sales— Conckai.- 

MENT  AND   REUOVAL  OF  PeOPEBTY. 

Under  Rem.  Code  1915,  g  2B29,  providing 
that  every  person  who  shall  remove,  conceal,  or 
destroy,  etc.,  any  personal  property  upon  which 
a  conditional  sales  contract  or  lease  exists  shall 
be  guilty,  etc.,  the  information  did  not  charge 
more  than  one  crime,  although  it  alleged  both  a 
concealment  and  removal,  as  both  inhere  in  tho 
same  transaction,  and,  though  stated  disjun(y 
tively  in  the  statute,  may  be  charged  conjunc- 
tively in  the  indictment 

3.  Sales    e=»4»4— Conditional    Sales— Rb- 
uovAL  OF  Pbopebtt— Defenses. 

In  a  prosecution  under  Rem.  Code  1915,  | 
2629,  for  removing  and  secreting  personal  prop- 
erty held  under  a  conditional  sale,  defendants 
could  not  urge  that  the  conditional  sales  con- 
tract was  void  because  not  filed  of  record  within 
ten  days  after  the  delivery  of  the  car. 

4.  Witnesses  <S=5393(3) — Impeachment— Tes- 
timony AT  Preliminaet  Hearinq. 

Both  defendants  on  the  stand  denied  that 
they  were  partners  or  had  ever  so  represented 
themselves.  Counsel  for  the  state  on  cross-ex- 
amination laid  the  foundation  for  impeachment 
by  asKine  each  if  be  did  not  testify  upon  pre- 
liminary hearing  that  they  were  partners.    Eadk 
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denied  that  he  so  testified.  In  impeachment  the 
«tate  called  several  witnesses  who  were  present 
auring  that  lienring,  and  all  testified  that  de- 
fendants then  admitted  that  they  were  partners. 
Beid,  that  the  testimony  was  competent  for  the 
purposes  of  impeachment. 
C.  Criminal   Law   <s=3l038(3)— iNSTEUcmoNS 

— Liuni.No  Use  of  Testimont— Absence  of 

Request. 
The  testimony  as  to  what  defendant  stated 
-at  the  preliminary  hearing  should  either  have 
been  introduced  as  a  part  of  the  state's  cnse  in 
chief  or  cuntined  by  instruction  to  its  impeach- 
ing character,  but  where  defendant  asked  no 
such  instruction,  he  cannot  complain  that  the 
«\idonee  was  not  so  coniined. 

6.  Crikinal  Law  ©=>371(1)— Proof  of  Sepa- 

KAIE    CkIME— INIENT. 

in  a  prosecution  under  Rem.  Code  1915,  { 
2629,  for  removing  and  secreting  personal  prop- 
erty held  under  a  conditional  sale,  that  de- 
fendants sold  the  automobile  after  removing  it 
from  the  county  was  competent  for  the  purpose 
of  showing  an  intent  to  defraud,  although  it 
also  disclosed  a  separate  crime. 

7.  Cbiuinal    IaAW   <&=3l  169(3)   —   Obdeb  of 

PBOOP— iXABULESS   ErHOH. 

Although  the  testimony  that  defendant  sold 
the  automobile  should  have  been  excluded  be- 
cause nut  uttered  by  the  state  in  chief,  its  ad- 
mission out  of  order  was  harmless,  where  de- 
fendant afterwards  took  the  stand  and  admit- 
ted the  sale. 

8.  Cbiminal  Law  $=>1172(1)— Bbboneops  In- 
STBUCTlONa— Hevebsible  Kbrob. 

In  a  prosecution  under  Hem.  Code  1915.  § 
2029,  for  removing  and  secreting  personal  prop- 
erty held  under  a  conditional  sale,  where  de- 
fendants' whole  defense  was  to  the  effect  that 
the  conditional  sales  contract  had  been  abrogat- 
ed by  parol,  it  was  reversible  error  for  the  court 
to  instruct  that  under  the  law  a  written  con- 
tract could  not  be  varied  or  changed  by  oral 
agreement,  where  such  instruction  was  not 
confined  to  parol  agr^ments  prior  to  the  sale. 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  Brnest  M.  Card, 
Judge. 

U.  G.  Brumniett  was  convicted  of  removing 
and  (secreting  personal  property  held  under  a 
conditional  bill  of  sale,  and  he  appeals.  Re- 
versed and  remanded  for  new  trial. 

H.  W.  Lueders,  of  Tacoma,  for  appellant. 
Fred  G.  Reroann,  J.  W.  Selden,  and  C.  R. 
Reeves,  all  of  Tacoma,  for  the  State. 

ELLIS,  C.  J.  The  defendant  H.  G.  Brum- 
mett  and  one  L.  C.  Tanggard  were  Jointly 
charged  with  removing  and  secreting  person- 
al property  held  under  a  conditional  bill  of 
sale.  The  charging  part  of  the  Information 
is  as  follows: 

"That  the  said  H.  O.  Brummett  and  L.  0. 
Tanggard  in  the  county  of  Pierce,  in  the  state 
of  Washington,  on  or  about  the  2d  day  of  De- 
cember, 1915,  then  and  there  being  unlawfully, 
and  being  in  possession  of  a  certain  Ford  Motor 
Car  under  a  conditional  sales  contract  or  lease, 
dated  July  24th,  1915,  and  entered  into  between 
Automobile  Finance  Company,  vendor,  and  East 
End  Market,  vendee,  did  then  and  there  and 
with  intent  to  hinder,  delay  and  defraud  the 
holder  of  said  conditional  sales  contract  or  lease, 
remove  said  personal  property  from  Rerce  coun- 
ty, and  conceal  the  same  from  the  vendor,  con- 
trary to  the  form  of  the  statute  in  such  chses 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Washington." 


Defendant  demanded  and  was  accorded  a 
separate  trial.  It  was  the  theory  of  the 
prosecution  that  defendant  and  Tanggard  as 
the  East  End  Market  were  partners  in  the 
purchase  of  the  car. 

Prior  to  the  latter  part  of  June,  1915,  de- 
fendant was  employed  In  his  father's  butcher 
shop,  known  as  the  East  End  Market,  in  Ta- 
coma. During  the  latter  part  of  that  month 
the  father  sold  the  market  to  Tanggard,  exe- 
cuting to  him  a  bill  of  sale,  which  recited  a 
cash  consideration.  Tanggard,  however,  tes- 
tified that  the  real  and  only  consideration 
was  his  agreement  to  pay  the  outstanding  in- 
debtedness of  the  business.  Defendant  con- 
tinued hla  employment  in  the  market  after. 
Tanggard  took  possession. 

About  July  4,  1915,  Tanggard  decided  to 
install  an  automobile  delivery,  and  went  to 
Seattle  for  the  purpose  of  securing  a  deliv- 
ery car.  Before  leaving  he  requested  defend- 
ant to  ascertain  whether  a  suitable  car  could 
be  purchased  In  Tacoma.  During  Tanggard's 
absence  defendant  called  the  K.  &  W.  Auto 
Company,  of  Tacoma,  by  telephone,  and  was 
informed  that  it  could  furnish  a  suitable  sec- 
ondhand car.  E.  S.  Robinson,  then  the  sole 
owner  of  the  R.  &  W.  Auto  Company,  which' 
was  an  agent  of  the  Automobile  Finance 
Company  took  a  car  belonging  to  the  latter 
company  to  the  East  End  Market  for  a  dem- 
onstration. Defendant  then  told  Robinson 
that  It  was  necessary  to  have  Tanggard's  ap- 
proval of  the  car.  On  the  following  day 
liobinson  again  appeared  with  the  car,  and  it 
was  exhibited  to  Tanggard,  defendant  being 
present.  Robinson  testified  that  at  this  time 
defendant  stated  that  Tanggard  and  he  were 
partners  in  the  business.  Both  defendant 
and  Tanggard  deny  that  they  ever  were  in 
fact,  or  ever  represented  themselves  to  be, 
partners.  The  terms  of  sale  agreed  to  were 
as  follows:  Certain  minor  repairs  to  the  ma- 
chine were  to  be  made  by  the  vendor.  The 
purchase  price  was  to  be  $310,  upon  which 
was  to  be  made  an  IniUal  payment  of  $100, 
the  balance  to  be  paid  in  Installments  of  $30 
a  month,  with  interest  at  8  per  cent,  per  an- 
num on  deferred  iwyments,  title  to  remain  In 
vendor  till  final  payment.  The  repairs  hav- 
ing been  made,  the  car  was  returned  to  the 
market  for  delivery,  but  suifident  money  had 
not  yet  been  raised  to  make  the  initial  pay- 
ment of  $100.  Robinson  agreed,  however,  to 
leave  the  automobile  at  the  market  and  ac- 
cept a  payment  of  $30,  the  balance  of  the 
Initial  payment  to  be  made  in  a  few  days. 
Tanggard  made  this  payment  by  giving  Bob- 
inson  his  personal  check.  Subsequently  the 
conditional  sale  contract  was  executed,  nam- 
ing Automobile  Finance  Company  as  vendor 
and  East  End  Market  as  vendee,  and  signed 
"R.  &  W.  Auto  Co.,  Agent  for  Vendor,"  "East 
End  Market,  by  L.  C  Tanggard,  Vendee." 
The  contract,  which  recites  the  receipt  of  a 
$100  payment,  bears  date  of  July  24,  1915, 
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tract,  oi>peUant  oonid  not  be  fonod  gollty  as 
cbarged. 

There  are  many  other  assignments  of  er- 
ror, but  they  are  either  without  merit,  or 
touch  questions  which  will  hardly  arise  upon 
a  retrial. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trlaL 

HOLCOMB,  MOUNT,  FULIiEBTON,  and 
PABKIi^B,  JJ.,  concur. 

(»7  Waah.  »7) 
WAI/TERS  et  nx.  ▼.  CITY  OP  SEATTLE. 
(No.  13938.) 

(Sapreme  Court  of  Washington.    Aug.  17, 
1817.) 

1.  Neolioence  «=>136(26)  —  Takino  Case 
FBOM  JuBT— Contributory  Nkguoknce. 

Before  a  court  will  be  justified  in  taking 
from  tlie  jury  tlie  question  of  contributory  negli- 
gence, the  acts  done  must  be  so  palpably  negli- 
gent that  there  can  be  no  two  opinions  concern- 
ing them. 

2.  MUNICIPAI.    COBPOBATIONS    «=»705(4)— USB 

or  Streets— Neolioencb— Failure  to  Obet 
Obdinanck. 
Failure  to  obey  a  traffic  statute  or  ordinance 
Is  not  negligence  per  se,  unless  the  complain- 
ing party  is  one  for  whose  benefit  the  statute  or 
ordinance  was  enacted. 

8.  MTrMCiPAi,   Corporations  (3=3805(2)— De- 
fective Streets— Injuries— Passino  Oveb 
Defective  Street. 
It  is  not  negligence  per  se  to  pass  over  a 
defective   street   when   there   is  no   convenient 
way  of  going  around  it. 

4.  Appeal  and  Error  ©=»  1001(1)  —  Munici- 
pal Corporations  ®=3821(4)  —  Keview' — 
Jury  Question- Defective  Street. 
Ordinarily   whether   a   street  is   safe   is   a 
question  for  the  jury,  and  their  finding  will  not 
be  disturbed  unless  sbsolutely  unsupported  by 
the  evidence. 

6.  Municipal  Corporations  ®=>821(3,  20)  — 
Personal  Injurirs  —  Defective  Street  — 
Question  fob  Jury. 
In  an  action  for  injuries  from  the  overturn- 
ing of  plaintilT'ti  automobile  truck  due  to  alleged 
condition   of  defcudaut  city's  street,  questions 
of  negligence  and  contributory  negligence  held 
for  jury. 

6.  Municipal  Cobpobations  «=981C(11)— De- 
fective Strekts— I'krsonal  Injuries— Fil- 
ing op  Claim— Sufuciency. 

In  the  claim  of  damages  presented  to  the 
city,  the  noRliKence  of  the  city  in  permitting  the 
defective  planking,  the  hole  in  the  intersection  of 
str(>et8  named,  and  the  precipitous  grade  was  set 
forth.  No  mention  was  made  of  the  wet  and 
slippery  condition  of  the  steep  grade  at  the  time 
of  the  accident,  but  that  condition  was  shown 
over  objections  by  defendant  at  the  trial.  Ileld, 
that  the  evidence  was  admissible,  as  the  claim 
was  not  misleading  and  substantially  complied 
with  the  ordinances. 

7.  Municipal  Corporations  <s=>822(l)— Con- 
tradictory  Instructions— Negligence. 

The  instruction  that,  if  you  find  that  the 
city  was  guilty  of  negligence  which  was  the 
proximate  cause  of  plaintiff's  injury,  plaintiff 
will  be  entitled  to  recover,  although  at  the  time 
that  he  was  operating  his  truck  be  was  negligent 
|n  operating  it  in  excess  of  the  speed  of  the 
state  law,  provided  such  negligence  was  only  a 
remote  cause  or  a  mere  condition  of  the  accident, 
and  the  instruction  that  the  violation  of  a  city 


ordinance,  if  not  proximate  eanse  of  the  injury, 
is  not  such  OMjUgence  as  will  bar  recovery,  were 
not  in  contradiction  of  that  part  of  anouier  in- 
struction that  if  the  negligence  of  the  plaintilf 
is  established,  it  makes  no  difference  how  neg- 
ligent defendant  is,  the  plaintitT  cannot  recover, 
and  that  if  the  negligence  of  plaintiff  contribut- 
ed to,  concurred,  or  coK>perated  with,  or  helped 
to  produce,  the  damage,  it  would  bar  plaintiff 
from  recovery. 

8.  Trial  $=3252(8)  —  Ikjubibb  from  Defec- 
tive Street— iNSfTBuenoNS—CoNFOBinTr  to 
Evidence. 

Where  there  was  nothing  in  the  circum- 
stsnces  showing  that  plaintiff  shooid  have  known 
of  the  dangerous  condition  of  the  street,  an  in- 
struction that  "if  you  further  find  from  the  evi- 
dence that  plaintiff  knew  of  this  condition  and 
attempted  to  descend  the. hill"  with  a  truck  load- 
ed with  feed,  it  was  his  duty  "to  exercise  a  de- 
gree of  care  commensurate  with  conditions  that 
be  knew  existed,"  etc.,  was  not  bad  for  not  in- 
structing on  the  element  of  potential  knowledge. 

9.  Trial  <8=5»252(8),  200(8)  — Requests— In- 
structions Already  Given. 

An  instruction  that,  "If  the  operator  of  the 
machine  knows,  and  in  the  exercise  of  reasonable 
prudence  or  caution  ought  to  know,  the  dan- 
gers attending  upon  the  driving  of  an  automo- 
t>ile  loaded  with  freight  down  a  grade  of  12  per 
cent,  terminating  in  a  level  street.  It  is  his  duty 
to  so  have  his  automobile  under  such  control  that 
he  could  stop  it  upon  the  appearance  of  any  dan- 
ger, it  being  the  rule  that  the  driver  of  a  ma- 
chine must  take  notice  of  the  road,"  was  given 
in  another  instruction  with  the  exception  of  the 
element  of  what  plaintiff  should  have  known, 
and  its  refusal  was  not  error,  where  there  was 
nothing  in  the  case  making  such  knowledge  an 
clement  of  contributory  negligence. 

10.  Trial  <S:s>191(7)— Instbuctionb— Assnic- 
INQ  FACTa 

Instructions  which  assumed  that  an  automo- 
bile was  an  agency  dangerous  to  plaintiff,  where- 
as an  automobile  is  not  necessarily  a  "danger- 
out  device,"  but  an  ordinary'  vehicle  not  to  be 
classed  with  "dangerous  instrumentalities,"  were 
properly  refused. 

11.  Trial  «=>191(7)— Instructions— Assum- 
ing Facts— Negligence. 

Where  the  instructions  requested  assumed 
that  plaintiff  was  chargeable  with  reckless  or 
heedless  use  of  his  automobile  in  a  locality 
where  the  peril  from  its  use  was  obvious,  they 
were  properly  refused,  where  such  assumptions 
were  not  warranted  by  the  evidence. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  John  S.  Jnrey,  Judge. 

Action  by  N.  R.  Walters  and  wife  against 
the  City  of  Seattle.  Judgment  for  plaintiffs, 
and  defendant  appeals.   Affirmed. 

Hugh  M.  Caldwell  and  Frank  S.  Griffith, 
both  of  Seattle,  for  appellant.  Beeler  &  Sul- 
livan, of  Seattle,  for  respondents. 

HOL(X>:hIB,  J.  In  this  action  respondents 
recovered  Judgment  for  damages  for  personal 
Injuries  sustained  by  respondent  N.  R.  Wal- 
ters as  the  result  of  the  overturning  of  his  au- 
tomobile truck,  due  to  the  alleged  dangerous 
condition  of  one  of  the  appellant's  streets. 

The  facts,  briefly  stated,  are  as  follows: 
Lake  Dell  avenue  and  East  Alder  street,  both 
within  the  dty  of  Seattle,  form  what  is  com- 
monly known  as  Lake  Dell  drive.  East  Alder 
street  forms  the  east  end  of  Lake  Dell  drive, 
and  runs  approximately  east  and  west  and 
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Intersects  Brie. street  and  Lakeside  avenne. 
Botb  of  tbe  latter  ran  nortb  and  sonth. 
Lakeside  avenue  parallels  Lake  Washington. 
Erie  street  Is  (Hie  block  west  of  Lakeside  ave- 
nue. Lake  Dell  drive  approaches  Lakeside 
avenne  from  Tblrty-Second  Avenue  South  in  a 
series  of  curves,  turns,  and  grades,  the  grades 
varying  from  2  to  12  per  cent  Bast  Alder 
street  from  Erie  street  to  Lakeside  avenue 
descends  at  a  grade  of  12  per  cent.  Lake 
Dell  drive  Is  the  only  street  or  roadway  that 
can  be  used  by  commercial  vehicles  In  reach- 
ing lieschl  Park  boat  and  ferry  landing,  in 
Ifovember,  1915,  the  appellant  finished  tbe 
work  of  planking  EJast  Alder  street,  save  at 
the  Intersection  of  East  Alder  street  and 
Lakeside  avenue.  Lakeside  avenne  la  a  grav- 
eled and  macadamized  street.  The  planking 
at  the  Intersection  point  was,  according  to 
the  contention  of  the  respondent,  left  broken, 
rough,  and  uneven,  and  there  was  a  hole 
about  50  feet  in  length,  from  6  to  8  inches  in 
depth,  and  IK  to  2  feet  in  width,  which,  at 
the  time  of  the  accident,  was  full  of  water. 
In  order  to  avoid  this  hole  it  was  necessary 
for  vehicles  driving  down  East  Alder  street 
to  turn  oat  of  the  regular  line  of  travel  and 
drive  to  tbe  wrong  side  of  the  street  by  turn- 
ing towards  the  left,  which  respondent  did. 
There  was  a  triangular  space  in  the  Intersec- 
tion about  27  feet  In  greatest  width,  left  an- 
macadamlzed  and  unpaved  and  usually  mud- 
dy and  soft,  over  which  vebldes  at  this  time 
were  unable  to  pass. 

Bespondent  Is  a  resident  of  the  town  of 
Bellevue,  Wash.,  located  upon  the  east  shore 
of  Lake  Washington,  and  there  owns  and  op- 
erates a  feed  store.  In  the  operation  of  this 
business  he  uses  a  one-ton  Ford  automobile 
truck.  At  the  time  of  tbe  accident  he  had 
been  driving  an  antomoblle  about  three 
months.  In  going  to  and  from  Seattle  it  is 
cnstomary  for  residents  of  Bellevue  to  use  the 
ferry  which  has  its  landing  place  at  Leschl 
Park  in  Seattle.  In  getting  to  and  from  this 
landing  it  is  necessary  for  trucks  to  use  tbe 
Lake  Dell  drive  and  Lakedde  avenue.  It 
was  also  customary  for  Walters  to  drive  bis 
truck  to  Seattle  and  purchase  merchandise 
for  his  store.  On  December  4.  1915.  lit-  iimdo 
one  of  these  trips.  After  calling  at  various 
wholesale  places  and  making  purchases  else- 
where, at  about  4  p.  m.  he  started  down  Lake 
Dell  drive.  He  made  the  run  on  the  right 
side  of  tbe  street  without  difficulty  nntil  he 
came  to  the  Bast  Alder  street  section  of  the 
drive,  at  a  point  a  distance  of  about  230  feet 
-west  of  Brie  street.  The  territory  Just  west 
of  Brie  street  for  a  distance  of  four  or  five 
blocks  has  considerable  elevation,  so  that  the 
drainage  during  the  rainy  season  flows  to- 
wards the  east,  and  this  seepage  of  water 
constantly  keeps  the  planking  on  East  Alder 
street  wet  and  slippery,  in  which  condition  it 
was  at  that  time.  At  this  point,  to  use  the 
respondent's  own  language: 

"I   was   going  down   what  is  known   as  the 
liake  DeU  drive  plank  road,  and  had  on  a  load 


of  feed,  and  it  was  pretty  slippery,  and  I  held 
the  truck  under  control  all  right  until  I  came 
down  to  this  last  steep  pitch  on  East  Alder 
street,  and  it  seemed  to  be  steeper  there  than 
any  other  part  of  the  street,  and  my  brakes  fail- 
ed to  hold." 

He  further  testlfled  that  the  brakes  In  the 
car  had  been  renewed  that  day  and  vere  In 
good  condition,  and  that  they  failed  to  bold 
because  of  the  slippery  condition  of  tbe  steep 
descent  to  the  Intersection  of  Lakeside  ave- 
nne. Walters  ran  down  Bast  Alder  stieet, 
and  at  the  time  he  came  to  the  intersection 
with  Lakeside  avenue  be  estimates  that  he 
was  going  at  a  rate  of  speed  of  from  9  to  11 
miles  an  hour.  When  be  came  to  tbe  last 
part  of  the  planking,  where  it  was  rough,  be 
started  to  make  a  turn  to  run  south  on  Lake- 
side avenue.  His  truck  tilted  to  tbe  left  and 
ran  on  two  wheels  until  It  came  to  the  depres- 
sion or  hole,  when  it  tipped  over  on  its  left 
side.  He  was  caught  under  the  truck,  and 
his  leg  so  badly  crushed  that  it  was  neces- 
sary to  amputate  it 

It  would  seem  well  to  note  In  passing  that 
tbe  city  of  Seattle  has  not  seen  fit  to  intro- 
duce evidence  In  denial  of  some  of  tbe  mat- 
ters brought  out  in  the  respondent's  evidence. 
Only  two  witnesses  were  called  on  the  part 
of  the  city,  and  they  were  two  police  officers, 
one  of  wbom  was  the  ambulance  driver  who 
was  sent  out  to  th0  scene  of  the  accident 
when  it  was  reported.  The  only  one  wl;o 
seemed  to  be  able  to  tell  anything  about  what 
happened  wos  a  motorcycle  policeman,  who 
testified  to  having  knowledge  of  the  condition 
of  the  drive  at  this  place;  that  he  bad  been 
down  there  before  on  the  same  afternoon  of 
that  accident,  and  he  Iniew  that  tbe  hole 
was  there.  The  statements  of  this  witness 
would  tend  to  show  that  the  truck  could  not 
have  been  going  at  a  very  excessive  rate  of 
speed,  for  the  car  did  not  appear  to  be  broken 
up.  It  Is  also  to  be  noted  that,  ns  to  the  ques- 
tion of  notice,  tbe  city  did  not  heed  tbe  re- 
quests to  repair  tbe  street  made  by  the  wit- 
ness Ilelgeson  a  few  weeks  before  tills  acci- 
dent It  would  appear  that  tbe  city  of  Seat- 
tle, a  few  weeks  prior  to  the  trial  of  this 
cause,  repaired  the  driveway  at  the  particu- 
lar spot  In  question  herein.  There  was  also 
evidence  that  other  vehicles  had  overturned 
at  this  particular  spot,  and  that  a  man 
drove  over  this  same  block  on  East  Alder 
street,' and  his  horses  were  not  able  to  bold 
back  the  wagon. 

Appellant  requested  the  Court  to  Instruct 
the  Jury  to  return  a  verdict  for  it,  which  was 
refused.  Motion  was  duly  made  for  a  Judg- 
ment non  obstante  veredicto,  filed  before  the 
entering  of  any  Judgment,  and  a  motion  for 
a  new  trial  was  duly  made.  Both  of  these 
motions  were  denied. 

Appellant  gave  nine  assignments  of  error 
on  tbe  part  of  the  trial  court,  grouped  un- 
der three  points. 

[1]  I.  As  to  point  1.  It  has  long  been  the 
rule  of  this  court  that,  before  a  court  will  be 
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justified  In  taking  from  the  Jury  the  question 
of  contributory  negligence,  the  acts  done  must 
be  so  palpably  negligent  that  there  can  be  no 
two  opinions  concerning  them.  McQuillan  r. 
Seattle,  10  Wash.  4G4,  38  Pac.  1119,  45  Am. 
St.  Rep.  799 ;  Traver  v.  Spokane  St  Ry.  Co., 
25  Wash.  225,  65  Pac.  284. 

[2]  The  failure  to  obey  a  traflSc  statute  or 
ordinance  Is  not  negligence  per  se  unless  the 
complaining  party  is  one  for  whose  benefit 
the  statute  or  ordinance  was  enacted.  Seger- 
strom  V.  Lawrence,  64  Wash.  245,  116  Pac. 
876;  Rampon  v.  Wash.  Water  Power  Co., 
162  Pac.  514,  L.  R.  X.  1917C,  998;  Bogdan 
V.  Pappas,  164  Pac.  208. 

The  object  of  a  traffic  ordinance  or  statute 
regulating  speed  of  vehicles  at  crossings  is  to 
protect  pedestrians  and  other  users  of  the 
streets,  and  to  avoid  collisions.  Rampon  v. 
Wash.  Water  Power  Co.,  supra. 

In  the  case  of  Archibald  t.  Lincoln  Coun- 
ty, 50  Wash.  55,  96  Pac.  831,  the  court  adopts 
as  its  view  of  a  correct  statement  of  the  law 
the  following  instruction,  which  was  ap- 
proved by  the  Kansas  Court  of  Appeals  in 
the  case  of  Falls  Township  v.  Stewart,  3 
Kan.  App.  403,  42  Pac.  926: 

"Knowledge  by  a  person  of  a  defective  or  dan- 
gerous condition  of  a  public  highway  and  the  use 
of  it  notwithstanding  such  linowledge  are  not 
of  themselves  negligence.  If  the  necessities  of 
a  person's  business  require  him  to  use  a  defec- 
tive or  dangerous  highway,  he  may  use  it  not- 
withstanding he  Icnows  its  defects  and  dangers. 
Snch  knowledge  only  requires  an  increased  cau- 
tion and  diligence  to  avoid  injury.  In  other 
words,  although  a  person  is  required  to  exercise 
only  ordinary  care  and  prudence,  yet  such  care 
and  prudence  must  be  commensurate  with  the 
necessities  of  the  case,  and  maintain  a  constant 
level  with  the  dangers  of  the  situation." 

[3]  It  Is  not  negligence  per  se  to  pass  over 
a  defective  highway  when  there  is  no  con- 
venient way  of  going  around  it.  Elnseidler 
V.  Whitman  County,  22  Wash.  388.  60  Pac. 
1122. 

[4]  Ordinarily  whether  a  street  is  safe  is  a 
question  for  the  Jury,  and  their  finding  will 
not  be  dlstiirbed  unless  absolutely  uAsup- 
ported  by  the  evidence.  Saylor  v.  Montesano. 
11  Wash.  328,  39  Pac.  653. 

[6]  Under  the  facts  here  we  cannot  say 
that,  as  a  matter  of  law,  the  city  was  not 
negligent,  nor  that  the  respondent  was  guilty 
of  contributory  ncgiigence.  Upon  respond- 
ent's evidence  he  did  all  he  could  be  e.xpected 
to  do  to  avoid  the  defect  In  the  street- cross- 
ing. The  motion  for  Instructed  verdict  for 
the  dty  was  therefore  properly  denied. 

[(]  II.  In  the  claim  of  damage  presented 
to  the  dty  the  negligence  of  the  city  in  per- 
mitting the  defective  planking,  the  bole  in 
the  Intersection  of  ICast  Alder  street  and 
ijakeslde  avenue,  and  the  precipitous  grade 
from  Erie  street  to  Lakeside,  was  set  forth. 
No  mention  was  made  of  the  wet  and  slip- 
pery condition  of  the  steep  grade  on  East 
Alder  street  at  the  time  of  the  accident,  and 
that  condition  was  shown,  over  objections  by 
appellant,  at  the  trial.    It  was  stated,  how- 


ever, that  the  grade  of  the  approaching  street 
was  precipitous  for  a  distance  of  one  block. 
The  purpose  of  the  ordinance,  in  requiring  a 
claimant  to  file  a  claim  giving  notice  of  the 
place  where  the  injury  is  alleged  to  have  oc- 
curred and  the  nature  of  the  defect  or  omis- 
sion causing  the  same.  Is  to  enable  the  dty's 
agents  to  accurately  locate  the  place  of  in- 
jury, and  the  alleged  defects  or  omissions, 
and  so  be  Informed  whether  to  adjust  the 
claim  or  prepare  its  defense  thereto.  Of 
course  the  wet  and  slippery  condition  of  a 
predpltous  approach  to  a  street  intersection 
is  presumably  not  permanent,  and  is  a  defect 
Impntable  not  to  the  city,  but  to  the  phenom- 
ena of  nature:  but  It  Is  a  condition  lutown 
to  occur,  and  it  is  one  which  the  dty  was 
bound  to  consider  in  relation  to  surrounding 
conditions  which  were  under  its  control,  if  It 
had  any  relation  to  a  situation  that  might 
arise  from  the  negligence  of  the  city.  Short 
V.  Spokane.  41  Wash.  257,  83  Pac.  183.  In 
the  case  of  Falldin  v.  Seattle,  50  Wash.  561, 
97  Pac.  658,  Judge  Dunbar,  In  discussing  tlje 
sufficiency  of  the  description  In  a  claim  filed 
with  the  city  of  Seattle  under  the  same  char- 
ter provision  here  in  question,  says: 

"This  court  has  uniformly  held  that  require- 
ments of  this  kind  must  be  reasonable,  and  tliat 
a  reasonable  compliance,  with  such  requirements 
was  all  that  could  be  demanded.  •  •  • " 
Hammock  v.  Tacoma,  40  Wash.  539.  82  Pac. 
893;  Ellis  v.  Seattle,  47  Wash.  5T8.  92  Pac 
431 ;  Mulligan  v.  Seattle,  42  Wash.  264,  84  Pac. 
721 :  Lindquist  v.  Seattle.  67  Wash.  230.  121 
Pac.  449. 

Substantial  compliance  Is  all  that  Is  re- 
quired. Short  V.  Spokane,  supra;  Maggs  v. 
Seattle.  86  Wash.  427,  150  Pac.  612.  The 
claim  here  In  question  was  not  misleading, 
and  substautlally  compiled  with  the  ordi- 
nance. 

III.  Appellant's  third  point  contains  a  dis- 
cussion of  a  number  of  assignments  of  error 
involving  several  propositions,  and  a  group 
of  instructions,  requested  by  appellant  and 
others  and  given  by  the  court,  upon  the  sub- 
ject of  negligence  and  contributory  negli- 
gence. Appellant  requested  the  following  In- 
struction: 

"(2)  A  want  of  caution  to  avoid  injury,  where 
the  duty  of  use  with  caution  is  incumbent,  and 
a  reckless  or  heedless  use  of  dangerous  agencies 
in  localities  where  the  peril  from  their  use  is 
obvious,  is  negligence.  Thc_  degree  of  care  re- 
quired in  the  use  and  operation  of  a  machine  or 
vehicle  upon  the  streets  of  a  city  depends,  not 
only  upon  the  condition  of  the  streets,  but  also 
upon  the  dangerous  character  of  the  machine 
or  vehicle  and  its  iinbility  to  do  injury.  The 
more  dangerous  its  character  and  the  greater 
its  liability  to  do  injury,  the  greater  the  degrea 
of  care  and  caution  required  to  t>^  used  in  its 
use  and  operation.  It  is  therefore  the  duty  of 
a  person  operating  an  automobile  or  any  other 
vehicle  upon  a  public  highway  to  use  reasonable 
care  in  its  operation  to  move  it  at  a  rate  of  Ep(«d 
reasonable  under  the  circumstances  and  cause  it 
to  slow  up  or  stop  if  need  be  when  the  danger 
is  imminent,  or  could  by  the  exercise  of  reason- 
able care  be  seen  or  known  in  time  to  avoid  acci- 
dent. The  person  having  the  management  of 
the  automobile  is  required  to  use  such  reasona- 
ble care,  circumspection,  prudence,  and  discre- 
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tion  as  the  circumfltances  require,  an  increase  of 
care  being  required  wliere  there  is  an  increase  of 
danger." 

Also: 

"(5)  If  the  operator  of  a  machine  knows,  or  in 
the  exercise  of  rensonable  prudence  and  caution 
ought  to  know,  the  dangers  attendant  upon  the 
driving  of  an  automobile  loaded  with  freight 
down  a  grade  of  12  per  cent,  terminating  in  a 
level  street,  it  is  his  duty  to  so  have  his  automo- 
bile under  such  control  that  he  could  stoi)  it  up- 
on the  appearance  of  an;  danger;  it  being  the 
rule  that  the  driver  of  a  macbiae  must  take 
notice  of  the  road." 

Another  instruction  was  requested  as  fol- 
lows: 

"(3)  If  yoa  believe  from  the  evidence  that  the 
^aintiff  at  the  time  of  the  accident  was  rnnning 
bis  automobile  at  such  a  high  rate  of  speed  as 
prevented  him  from  maintaining  control  of  it, 
■ucfa  rate  of  speed  was  unreasonable,  and  the 
plaintiff  cannot  recover  in  this  action." 

Upon  the  question  of  contributory  negli- 
gence the  court  gave  the  following  Instruc- 
tions: 

"(12).  If  you  find  from  a  fair  preponderance 
of  the  evidence  that  Lake  Dell  place  and  East 
Alder  street  consisted  of  a  series  of  curves  up- 
on a  ^ade  reaching  from  the  top  of  the  hill  to 
Lakeside  avenue,  and  if  you  further  find  from 
the  evidence  that  the  plaintiff  knew  of  this  con- 
dition and  attempted  to  descend  the  bill  on 
those  streets  with  a  truck  loaded  with  feed, 
then  I  charge  you  that  it  was  Uie  duty  of  tbe 
plaintiff  to  exercise  a  degree  of  care  commen- 
surate with  the  conditions  that  he  knew  exist- 
ed l>y  reason  of  the  curves  and  grades,  and  if  you 
find  from  a  fair  preponderance  of  the  evidence 
that  the  plaintiff  failed  to  use  such  care  and  cau- 
tion as  tne  curves  and  grades  on  said  street  re- 
quired bim  to  exercise,  and  that  would  be  such 
care  and  caution  as  a  reasonably  prudent  person 
would  have  exercised  under  like  or  similar  cir- 
cumstances, and,  by  the  failure  to  use  such  care 
as  I  have  l>efore  defined  to  you,  caused  or  con- 
tributed to  the  injury  suffered  by  tbe  plaintiff, 
and  was  tbe  proximate  cause  thereof,  then  he 
cannot  recover  in  this  action,  and  your  verdict 
should  be  for  tbe  defendant" 

"(9)  You  are  instructed  that  the  affirmative 
defense  contained  in  the  answer  of  the  defend- 
ant to  the  complaint  is  the  defense  of  contribu- 
tory negligence  on  the  part  of  the  plaintiffs,  and 
that  contributory  negligence  on  tbe  part  of  the 
plaintiffs,  if  established  by  tha  evidence,  under 
tbe  instructions  of  the  court  given  you  in  that 
regard,  is  a  complete  defense  to  the  action  of 
such  plaintiffs,  and  precludes  any  recovery  on 
the  part  of  the  plaintiffs,  and  it  is  immaterial 
to  such  defense,  when  contributory  negligence 
is  established,  to  what  extent  the  defendant  may 
have  been  negligent  also  in  tbe  matter.  You 
are  also  instructed  in  this  regard  that  contribu- 
tory negligence  is  an  affirmative  defense,  and 
that  the  burden  of  proof  is  upon  the  defendant 
alleging  it  to  establish  contributory  negligence 
on  the  part  of  such  plaintiff  by  a  preponderance 
of  the  evidence.  You  are  further  instructed  in 
this  regard  that  the  term  'contributory  negli- 
gence' as  used  in  these  instructions  and  in  the 
case  is  defined  and  explained  to  you  as  fol- 
lows: Such  an  act  or  omission  on  the  part  of  the 
plaintiff,  amounting  to  want  of  reasonable  and 
ordinary  care,  ns  contributing  to.  or  concur- 
ring or  co-operating  with,  the  negligent  act  of 
the  defendant.  Is  the  proximate  cause  of  the  in- 
jury and  damage  complained  of,  tbnt  is.  such 
negligence  on  the  part  of  such  plaintiff  as  helped 
to  produce  the  injury  and  damage  complained 
of." 

"(IS)  Ton  are  instructed  that  if  you  find  that 
the  defendant,  the  city  of  Seattle,  was  guilty  of 
negligence,  as  alleged  in   plaintiffs'   complaint. 


which  negligence  was  tbe  direct  and  proximate 
cause  of  the  injury  that  the  plaintiff  N.  R.  Wal- 
ters sustained,  if  any,  the  plaintiffs  will  be  en- 
titled to  recover,  even  though  the  plaintiff  N.  R. 
Walters  at  the  time  he  was  operating  his  auto 
truck  down  East  Alder  street  may  have  been 
guilty  of  negligence  in  operating  his  automobile 
truck  at  a  rate  of  speed  in  excess  of  tbe  state 
law,  if  you  further  find  that  the  neglisence  of  the 
plaintiff  N.  K.  Walters,  in  this  regard,  was  only 
a  remote  cause  or  a  mere  condition  of  the  ac- 
cident." 

_  "(16)  I  instruct  you  that  the  violation  of  a 
city  ordinance  is  not  such  negligence  as  will  bsr 
recovery,  unless  such  violation  is  the  proximate 
cause  of  an  accident.  And  in  this  regard  I  in- 
struct you  that,  even  though  you  may  find  that 
the  plaintiff  'K.  R.  Walters  drove  his  motor 
truck  around  the  comer  of  East  Alder  street  and 
Lakeside  avenue  at  a  rate  of  speed  in  excess  of 
eight  miles  per  hour,  and  In  violation  of  the  or- 
dinance of  the  city  of  Seattle,  yet,  if  you  further 
find  that  the  speed  at  which  toe  auto  truck  was 
traveling  was  a  remote  cause  or  a  mere  condition 
of  the  accident,  as  alleged  in  plaintiffs'  com- 
plaint, if  you  find  an  accident  did  occur,  and  if 
you  further  find  that  the  defendant  was  negli- 
gent in  tbe  way  and  manner  in  which  it  kept 
and  maintained  East  Alder  street  and  Lakeside 
avenue  at  tbe  intersecting  point  thereof,  and 
the  way  and  manner  in  which  the  city  kept  tbe 
lower  crosswalk,  as  alleged  in  plaintiffs'  com- 
plaint, all  of  which  negligent  act  or  acts,  if 
any,  were  the  direct  and  proximate  cause  of 
the  injury  that  the  plaintiff  N.  R.  Walters  sus- 
tainc<1.  If  any,  then  your  verdict  shall  be  for  tbe 
plaintiffs  and  against  tbe  defendant." 

[7]  It  is  contended  that  the  last  two  In- 
structions contradict  that  part  of  Instruction 
Ko.  9  which  saj's,  if  the  negligence  of  the 
plaintiff  is  estahllshetl.  It  makes  no  difTerence 
how  negligent  the  defendant  is,  the  plaiutllf 
cannot  recover,  and  conflicts  with  that  por- 
tion of  such  Instruction  which  told  the  Jury 
that.  If  the  negligence  of  the  plaintiff  con- 
tributed to,  concurred,  or  co-operated  with, 
or  helped  to  produce  the  damage.  It  would 
bar  the  plnintitr  from  recovery.  We  do  not 
so  consider  them.  Instruction  No.  12  correct- 
ly charged  the  jury  as  to  the  degree  of  care 
incumbent  upon  respondent,  and  that  any 
omission  thereof  which  caused  or  contributed 
to  and  was  the  proximate  cause  of  the  injury 
harred  recovery.  Instruction  No.  9  was  cor- 
rect In  defining  the  law  of  contributory  reg- 
ligence  and  the  burden  of  proof  thereof,  and 
Nos.  15  and  17  are  In  no  way  Inconsistent 
therewith,  but  state  the  law  correctly  as 
stated  in  the  discussion  under  point  No.  1  of 
this  opinion. 

[J]  It  Is  further  contended  that  Instruction 
No.  12  did  not  contain  the  element  of  poten- 
tial knowledge,  but  only  instructed  as  to  the 
necessity  of  actual  knowledge  on  the  part  of 
the  respondent  as  to  the  defective  condition 
of  the  road.  Polk  v.  Spokane  Interstate 
Fair,  73  Wash.  610,  132  Pac.  401,  is  cited  in 
supiwrt  of  the  view  that  the  court  improperly 
limited  the  defense  to  respondent's  actual 
knowledge  In  the  use  of  the  phrase  "and 
plaintiff  knew,"  that  respondent  was  charge- 
able, not  only  with  what  he  knew,  but  with 
what  under  the  given  circumstances  he  Bhould 
have  known.  But  the  defense  referred  to  in 
the  cited  case  was  the  defense  of  assumption 
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of  risk ;  and  the  statement  of  the  case  shows 
that  the  risk  referred  to  was  a  long-standing 
and  dangerous  risk  of  which  the  respondent 
in  that  case  either  had  actual  knowledge  or, 
as  shown  oy  the  circumstances,  should  have 
known.  Neither  is  the  case  of  Zellers  t.  Bel- 
llngham,  83  Wash.  601,  145  Pac.  613,  in  point. 
There  it  was  said  that  the  city  in  its  exercise 
of  control  of  the  operation  of  certain  ma- 
chinery and  apparatus  was  liable  either  for 
actual  knowledge  or  constructive  knowledge. 

[I]  The  substance  of  requested  instruction 
No.  5  was  given  in  instruction  No.  12,  with 
the  exception  of  the  element  of,  what  the  re- 
spondent should  have  knotvn.  There  was 
nothing  in  the  case  which  made  this  an  ele- 
ment of  contributory  negligence  on  the  part 
of  respondent,  since  the  testimony  is  uncon- 
troverted  that  the  respondent  had  seldom 
driven  down  East  Alder  street  and  across  this 
street  Intersection,  that  he  had  not  been  down 
the  street  for  at  least  two  weeks  previous  to 
the  day  In  question,  and  that  the  hole  in  the 
street  crossing  was  usually  filled  with  water 
80  that  its  depth  could  not  be  determined. 

Under  the  Instructions  given  by  the  court 
the  jury  were  required  to  ascertain  and  de- 
termine from  the  evidence  what  was  the 
proximate  cause  of  the  accident;  whether  it 
was  a  defective  condition  in  the  street,  or 
the  way  and  manner  in  which  respondent 
drove  his  auto  truck  down  East  Alder  street. 
The  Instructions  given  were  correct,  and 
were  not  misleading  or  confusing.  Bogdnn  v. 
Pappas,  164  Pac.  208;  Rampon  v.  Wash. 
Water  Power  Co.,  162  Pac.  514,  L.  R.  A. 
1917C,  998. 

[101  The  instructions  2  and  5  requested  by 
appellant  are  incorrect  for  the  reason  that 
they  assume  that  the  automobile  in  itself 
was  an  agency  dangerous  to  the  occupant 
himself.  An  automobile  is  not  necessarily  a 
dangerous  device.  It  is  an  ordinary  vehicle 
of  pleasure  and  business.  It  is  no  more  dan- 
gerous per  se  than  a  team  of  horses  and  a 
carriage,  or  a  gun,  or  a  sailboat,  or  a  motor 
launch.  It  Is  not  to  be  classed  with  what  are 
commonly  called  "dangerous  instrumentali- 
ties," such  as  ferocious  animals,  dynamite, 
gunpowder,  and  other  inherently  dangerous 
contrivances  or  agencies.  While  more  near- 
ly approximating  a  locomotive,  the  ordinary 
automobile  differs  materially  therefrom.  It 
Is  not  an  article  or  a  machine  of  an  inherently 
dangerous  nature.  Alone  and  of  itself  it 
will  not  move,  explode,  or  do  injury  to  any 
one.  Berry  on  Automobiles  (2d  EA.)  pp. 
17,  19. 

[II]  The  instructions  requested  further  as- 
sume that  the  respondent  was  chargeable 
with  reckless  or  heedless  use  of  such  danger- 
ous agency  in  a  locality  where  the  peril  from 
its  use  was  obvious.  None  of  these  assumi>- 
tlons  was  proper  under  the  case  as  presented 
to  the  court  and  Jury.  There  was  no  testi- 
mony, except  that  of  respondent  himself,  as 


to  the  manner  In  which  he  handled  the  auto- 
mobile, and  no  contradiction  of  his  testimony 
that,  but  for  the  precipitous  grade  in  East 
Alder  street  and  the  defective  condition  of 
Lakeside  avenue  at  the  street  intersection, 
he  could  have  controlled  his  car  with  its  load, 
and  the  necessary  inference  therefrom  is  that 
there  would  have  been  no  accident  Ui>on 
these  questions  the  Jury  found  In  bis  favor, 
and,  as  we  consider,  under  proper  Instruc- 
tions as  to  the  law. 
Finding  no  error,  the  Judgment  Is  affirmed. 

ELLIS,  C.  jr.,  and  PARKER  and  MOUNT, 
JJ.,  concur. 

(97  Wash.  <47) 
HEERMANS  t.  BIAKESLEB.  (No.  13452.) 
(Supreme  Court  of  WashinKton.    Aug.  17,  1917.) 

1.  CnATTEL  Mortgages  e=>^ — What  Consti- 
tutes—Assignment OF  Future  Earnings. 

Assignments  of  a  company's  present  and 
future  earningg  and  income  as  security  for  a 
debt  was  simply  an  assignment  of  a  chose  in 
action,  and  not  a  chattel  mortgage. 

2.  Chattel    Mobtoagbs    ®=9ll  —  Property 
Which  mat  be  Mortgaged — Income. 

Rem.  Code  1915.  §  3659,  providing  "all  kinds 
of  personal  property  may  be  mortgaged,  refers 
to  tangible  property  which  may  be  taken  into 
possession,  and  not  to  intangible  property. 

3.  iNJUNcrriON  «=»1]8(2)— Complaint— Suffi- 
ciency. 

Where  a  company  assigned  to  plaintiff  only 
one-bnlf  of  its  income,  the  complaint  in  an  ac- 
tion against  defendant  for  an  accounting,  and 
to  restrain  bim  from  collecting  bis  judgment 
against  the  company  by  garnishment,  was  in- 
sufiioient,  where  it  failed  to  show  tliat  the  sum 
garnished  by  defendant  was  the  property  of 
the  plaintiff,  or  that  defendant  was  taking  more 
than  one-half  of  the  property  of  the  company. 

4.  Garnishment  <S=»51— Pbopkkty  Subject- 
Income. 

As  against  plaintiff,  who  had  an  assignment 
of  one-half  of  the  income  of  the  company,  a 
judgment  creditor  of  the  company  will  be  au- 
thorized to  garnish  the  debts  of  the  compnny 
to  the  extent  of  one-half  of  its  earnings  and  in- 
come. 

FuUerton  and  Chadwidc,  JJ.,  dissenting. 

En  Banc.  Appeal  from  Superior  Court. 
Thurston  County;   John  R.  Mitchell,  Judge. 

On  rehearing.     Judgment  affirmed. 

For  former  opinion,  see  93  Wash.  695,  161 
Pac.  489. 

Frank  C.  Owlngs  anU  Thos.  h,  O'Leary. 
both  of  Olympla,  for  appellant.  Chas.  D. 
King,  of  Olyrapia,  for  respondent  Hughes, 
McMicken,  Dovell  &  Ramsey  and  Peters  & 
Powell,  all  of  Seattle,  Cullen,  Lee  &  Mat- 
thews, of  Spokane,  and  Kerr  &  McCord  and 
Bausman,  Oldham  ft  Goodale,  all  of  Seattle, 
amid  curiae. 

MOUNT,  J.  [1,  2]  The  original  opinion  In 
this  case  may  be  found  in  93  Wash.  595,  161 
Pac.  489.  We  there  affirmed  the  judgment 
of  the  lower  court,  upon  tlte  ground  that  the 
contract  in  question  was.  In  substance,  a 
chattel  mortgage,  and  because  the  same  waa 
not  accompanied  by  an  affidavit  of  good  taltb. 
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and  was  not  acknowledged  and  recorded,  we 
held  that  It  was  void  as  a  chattel  mortgage, 
and,  for  that  reason,  afflrrae'd  the  Judgment. 
A  petition  for  a  rehearing  was  afterwards 
granted,  and  the  case  was  argued  to  the 
court  sitting  en  banc.  A  majority  of  the 
Judges  are  now  of  the  opinion  that  the  con- 
tract here  in  question  Is  simply  an  assign- 
ment of  a  chose  In  action,  and  not  a  chattel 
mortgage,  and  that  section  3650.  Rem.  Code, 
refers  to  tangible  property,  which  may  be 
taken  into  possession,  and  not  to  intangible 
property,  such  as  accounts  an'd  mere  things 
In  action,  which  may  not  be  taken  Into  actual 
possession.  BelUngham  Bay  Boom  Co.  ▼. 
Brlsbois,  14  Wash.  173,  44  Paa  153,  46  Pac. 
238. 

The  facts  are  fully  stated  In  the  former 
opinion,  and  need  not  be  restated  here.  The 
contract  is  there  sufficiently  set  out.  It  pur- 
ports upon  its  face  to  be  an  assignment  of  all 
the  earnings  and  income  from  sales  of  water 
and  from  service  performed  as  a  water  com- 
pany which  shall  become  due  and  payable 
on  or  after  January  1,  1915.  The  contract 
then  recites  that  the  creditor  (the  appellant 
Heennans)  constitutes  the  debtor  (the  Wash- 
ington Public  Service  Company,  which  we 
shall  call  the  water  company)  his  agent  to 
collect  and  receipt  for  all  the  earnings  and 
income  by  the  contract  assigned,  and  the 
creditor  (Mr.  Heennans)  agrees  that,  if  on 
each  day  on  which  such  collections  are  made 
until  the  debt  is  fully  paid  the  water  company 
shall  pay  to  Mr.  Heermans  one-half  of  the 
Income  and  earnings  collected  on  that  day, 
"  •  •  •  and  if  the  debtor  shall  perform 
and  observe  those  agreements  on  its  part 
hereinafter  contained  the  debtor  may  retain 
the  remaining  one-half  of  each  such  days' 
collections  for  Its  own  use,  freed  from  all 
liens  hereby  created  and  freed  from  all  lia- 
bility to  account  to  the  creditor  therefor  as 
his  agent.  And  further,  In  consideration  of 
the  premises,  the  debtor  agrees  with  the 
creditor  that  the  remaining  half  of  its  col- 
lections reserved  to  the  debtor  by  any  of  the 
provisions  of  this  agreement  shall  be  by  It 
promptly  applied  to  the  expense  of  operating 
and  maintaining  Its  water  plant  In  Olympla 
(with  such  minor  additional  service  connec- 
tions and  other  additions  as  may  be  neces- 
sary to  keep  the  plant  in  proper  condition  for 
service),  including  In  such  expense  of  oper- 
ation and  maintenance  a  monthly  salary  list 
not  exceeding  $515.    •    •    •  " 

We  shall  assume,  for  the  purposes  of  this 
case,  that  this  contract  la  simply  one  of  as- 
signment, that  the  future  earnings  and  in- 
come of  the  water  company  had  a  potential 
existence  capable  of  assignment,  and  also 
that  the  water  company  had  the  power  to. 
make  the  contract  of  assignment.  It  is  plain 
from  a  consideration  of  the  contract,  as  here- 
inabove stated,  that  it  was  the  intention  of 
the  parties  that  but  one-half  of  the  earnings 
and  Income  were  assigned  to  Mr.  Ueermaus. 
167P^-» 


The  contract  states:  "The  debtor  hereby 
assigns  to  the  creditor  all  such  present  and 
future  earnings  and  income  from  sales  of 
water.  •  •  • "  It  then  provides  that  the 
debtor  (the  water  company)  shall  collect  the 
revenues  earned  and  shall  pay  one-half  there- 
of to  Mr.  Heermans,  and  that,  if  It  shall  per- 
form those  agreements,  it  may  retain  the 
remaining  one-half  for  its  own  use,  freed 
from  all  Hens  hereby  created.  The  contract 
then  provides  that  this  one-half  so  retained 
by  the  water  company  shall  be  applied  to 
the  expense  of  operating  and  maintaining  its 
water  plant  with  service  connections  and  ad- 
ditions necessary  to  keep  the  plant  in  condi- 
tion, including  In  such  expense  of  operation 
and  maintenance  a  salary  list  not  exceeding 
$515.  So  It  is  apparent  that  but  one-half  of 
the  income  of  the  water  company  is  assigned 
to  Mr.  Heermans. 

[31  The  complaint  shows  the  respondent 
furnished  goods,  wares,  and  merchandise  to 
the  water  company  after  the  date  of  this  as- 
signment, and  obtained  a  Judgment  for  some 
$1,300  against  the  water  company.  Certain 
users  of  the  water  were  garnished,  and  the 
money  owing  by  these  users  was  paid  into 
court  and  afterwards  taken  down  by  the  re- 
spondent in  part  satisfaction  of  the  Judg- 
ment The  complaint  nowhere  shows  the 
amount  of  income  of  the  water  company, 
and  It  does  not  show  that  more  than  one- 
half  of  the  income  of  the  water  company  has 
been  taken  upon  the  Judgment,  or  has  been 
afFected  by  the  garnishments  which  the  re- 
spondent has  levied.  The  complaint  shows 
that  no  specific  it«ns  were  assigned.  The 
assignment  was  one-half  "of  all  the  earnings 
and  Income."  The  complaint  alleges  that  the 
suing  out  of  the  writs  of  garnishment  Is  Im- 
pairing appellant's  contract  of  assignment 
and  impairing  his  said  security,  but  we  find 
no  allegations  in  the  complaint  to  support 
these  conclusions  of  law.  Since  the  contract 
of  assignment  was  an  assignment  In  effect 
of  one-half  of  the  Income  of  the  water  com- 
pany, then  before  the  security  of  the  appel- 
lant could  be  Impaired  it  was  necessary  to  set 
out  facts  which  would  show  that  the  partic- 
ular suras  garnished  were  the  property  of  the 
apiiellant,  or  that  the  ree^ondent,  in  Issuing 
writs  of  garnishment,  was  taking  more  than 
one-half  of  the  Income  assigned  by  the  water 
company  to  the  appellant.  Since  the  com- 
plaint does  not  show  these  facts,  it  is  clearly 
Insufllclent  to  base  a  cause  of  action  upon  for 
an  accounting,  or  for  an  injunction  to  re- 
strain the  respondent  from  collecting  his 
Judgment  against  the  water  company.  The 
water  company  was  authorized  by  the  con- 
tract of  assignment  to  purchase  materials  to 
keep  the  water  plant  In  repair  and  operation. 
It  was  also  authorized  to  pay  Its  salary  list, 
not  exceeding  $515  per  month,  and  to  use 
one-half  of  the  Income  for  these  purposes,  for 
its  own  benefit 

[4]  A  judgment   creditor,   who  famished 
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tfoods,  wares,  and  merchan'dlse  for  the  use 
of  the  water  company,  or  one  employed  at  a 
salary,  would  clearly  be  authorized,  after 
judgment,  to  garnish  the  debtors  of  the  water 
company  to  the  extent  of  one-balf  of  the 
earnings  and  Income.  We  are  satisfied  that 
the  complaint  failed  to  state  a  cause  of  ac- 
tion, an'd  that  the  lower  court  properly  sus- 
tained the  demurrer. 
The  Judgment  Is  therefore  affirmed. 

ELLIS,  0.  J.,  and  MAIN,  MORRIS,  HOL- 
COMB,  and  WEBSTER,  JJ.,  concur.  PAR- 
KER, J.,  concurs  In  the  result.  FULLER- 
TOM  and  CHACWICK,  JJ.,  dissent 


(98  Wasb.  191) 

MITCHELL  et  aL  ▼.  BLUE  STAR  MINING 

CO.  et  al.    (No.  14013.) 
(Supremo  Court  of  Washington.    Aug.  29, 1917.) 

1.  Affkai,  and  Ebbor  «=3901— Pbebuvption 
Favobino  Trial  Court— Burden  to  Show 
Error. 

Error  is  never  presumed,  but  must  affirma- 
tively appear. 

2.  Appeal  akdEbbob  «=9910— Pbebuvftionb 
— Sdppobt  of  Judomeni^Sales  of  Stock 
on  Assessuents— Statute. 

Sales  of  stock  on  assessments  in  the  nature 
of  calls  on  unpaid  subscriptions  being  antborized 
by  Rem.  Code  1915,  S  3694,  it  will  be  presumed 
on  appeal,  in  aid  of  the  judgment,  that  a  sale 
was  made  on  a  form  of  assessment  tliat  was 
lawfuL 
8.  CoBPOBATioNS  «=»93— Sales  of  Stock  or 

Assessments— Statute— "At.'  ' 
A  mining  company  did  not  violate  Rem. 
Code  1915,  §  3694,  prohibiting  the  sale  of  stocic 
on  assessments  at  the  office  of  the  company,  by 
holding  a  sale  on  the  street  by  a  licensed 
auctioneer  in  front  of  one  of  the  doors  to  the 
building  in  which  the  company  had  its  office, 
since  the  Legislature  intended  to  prohibit  only 
sales  of  corporate  stock  for  nonpayment  of  as- 
sessments within  the  office  of  the  company,  "at," 
though  often  having  the  significance  of  "near," 
as  frequently  meaning  "in." 

[Ed.  Note.— For  bther  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  At.] 
4.  Coeporationb  ®=»93 — Sale  of  Stock   on 

Assessment— Naming  Place  in  By-laws- 
Statute. 
Under  Rem.  Code  1915,  |  3694,  relative  to 
the  sale  of  corporate  stock  for  nonpayment  of 
assessments,  it  was  not  necessary  for  the  by-laws 
of  a  mining  company  so  selling  stock  to  name 
the  place  of  sale;  proper  notice  thereof  being 
all  that  was  required. 
6.  Cobpobations  <g=>376— Pubchabe  of  Own 

Stock. 
A   corporation   cannot  ordinarily   purchase 
its  own  stock,  since  such  a  transaction  would 
amount  to  a  reduction  of  its  capital  stock  in  con- 
travention of  statute. 
6.  Cobpobations  «=»376— Purchase  of  Own 

Stock  on  Assessment- "Indebtedness." 
Assessments  levied  upon  the  stock  of  stock- 
holders in  a  mining  company  against  their  un- 
paid stock  subscriptions  constituted  an  "indebt- 
edness" for  which  the  company  could  purchase 
the  stock  at  sale  thereof  by  itself  on  account  of 
the  assessments  not  having  been  paid;  a  corpo- 
ration being  entitled  to  acquire  its  own  stock  in 
settlement  of  an  indebtedness  to  it. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Indebted- 
ness.] 


Department  2.  Appeal  from  Superior 
Court,  Stevens  County ;   Bruce  Blake,  Judge. 

Action  by  Jane  Mitchell  and  others,  and 
George  Canfleld,  as  administrator  of  the 
estate  of  Samuel  Aughey,  deceased,  against 
the  Blue  Star  Mining  Company  and  others, 
as  trustees  of  the  company.  From  a  judg- 
ment dismissing  the  action,  plaintiffs  ai>- 
peal.     Affirmed. 

Tolman,  King  &  Way  and  John  Salisbury, 
all  of  Spokane,  for  appellants.  L.  C.  Jesseph, 
of  Oolvllle,  for  respondents. 

FULLERTON,  J.  The  plaintiffs  were 
stockholders  in  the  Bine  Star  Mining  (Com- 
pany. For  the  purpose  of  paying  certain 
corporate  debts,  the  corporation  named, 
through  Its  board  of  tmstees,  levied  three 
assessments  upon  their  stoclc,  each  assess- 
ment at  the  rate  of  one  mill  per  share,  mak- 
ing the  calls  therefor  in  the  months  of  Au- 
gust, September,  and  October,  1913.  The 
plaintUFs  refusing  to  pay,  their  stock  was 
advertised  for  sale  and  sold,  the  larger 
portion  of  the  stock  being  purchased  by  the 
mining  company  and  placed  in  its  treasury 
stock,  the  balance  being  purchased  by  vari- 
ous Individuals.  The  plaintiffs  brought  this 
action  to  set  aside  the  sale  as  illegal.  After 
a  trial  upon  the  merits  before  the  court. 
Judgment  was  rendered  dismissing  the  ac- 
tion.    The  plaintiffs  appeaL 

The  flrst  contention  is  that  there  is  no  au- 
thority under  the  laws  of  this  state  for  the 
sale  of  stock  upon  default  in  payment  of 
assessments  levied  thereon,  except  in  case 
of  assessments  upon  unpaid  subscriptions  to 
the  capital  stock,  and  that  this  assessment 
was  one  made  upon  fully  paid-up  capital 
stock,  and  was  not  upon  a  call  for  unpaid 
subscriptions.  But  the  record  as  we  read 
it  does  not  suggest  the  Issue.  True,  It  Is  al- 
leged that  the  assessment  was  illegally  lev- 
ied and  is  void  and  of  no  effect.  But,  if 
this  Is  an  allegation  of  fact  at  all,  it  is  as 
applicable  to  the  one  form  of  assessment  as 
the  other.  The  record  Itself  is,  moreover, 
singularly  silent  on  the  question.  We  do, 
however,  find  the  following  in  the  statement 
of  facts : 

"The  Court:  The  whole  question  turns  upon 
whether  or  not  this  assessment  can  be  made  up- 
on the  capital  stock  of  the  corporation,  other 
than  a  subscription  assessment;  is  that  the 
point? 

"Mr.  King  (of  counsel  for  the  plaintiffs):  No; 
our  contention  is  that  the  stock  was  sold  at 
a  place  forbidden  by  statute,  that  the  taking  of 
the  stock  by  the  defendant  company  was  unlaw- 
ful, and  that  the,  amendment  to  the  by-laws 
was  not  legally  passed;  the  statute  prohibitins 
the  sale  of  this  stodc  at  the  office  of  the  com- 
pany." 

[1,  2]  The  evidence  was  directed  to  the  is- 
sues thus  stated  by  counsel  and  the  nature 
of  the  particular  assessments  was  not  made 
to  appear.  But  as  error  is  never  presumed, 
but  must  affirmatively  appear,  this  fact  does 
not  call  for  a  reversal.     Sales  of  gitock  on 
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asses8raents  In  the  nature  of  calls  on  unpaid 
subscriptions  are  authorized  by  statute  (Rem. 
Code,  8  3691),  eyen  If  sales  on  other  forms 
of  assessments  are  not,  and  In  aid  of  the 
Judgment  this  court  wUl  presume  that  the' 
sale  was  made  on  a  form  of  assessment 
In  which  It  could  he  lawfully  made. 

The  second  contention  is  that  the  by-laws 
of  the  corporation  authorizing  a  sale  of 
stock  tor  unpaid  assessments  were  void, 
because  they  provided  for  the  sale  of  the 
stock  at  the  office  of  the  company  In  con- 
trarention  of  the  statute  (Rem.  Code,  S  3694) 
directly  prohibiting  sales  to  be  so  made.  But 
while  the  by-laws  as  originally  enacted  did 
contain  such  a  provision,  they  were  amended 
in  this  respect  long  prior  to  the  sale  here 
In  question.  The  legality  of  this  amend- 
ment is  also  questioned,  but,  without  re- 
viewing the  record,  we  find  that  it  was  made 
at  a  regular  meeting  of  the  stockholders  of 
the  corporation  at  which  a  majority  of  the 
stock  was  repre.sented,  and  is  sufficiently 
regular  in  other  respects. 

[SI  In  making  the  sale  of  plaintiffs'  stock, 
the  sale  was  held  on  the  street  by  a  licensed 
auctioneer,  in  front  of  one  of  the  doors  to 
the  building  in  which  the  mining  company 
bad  its  office.  Appellants  maintain  this  was 
in  fact  a  sale  "at  the  office  of  the  company," 
in  contravention  of  the  statutory  provision 
before  mentioned.  But  It  seems  to  us  that 
the  primary  object  of  this  statute  is  to  se- 
cure publicity  In  the  sales  of  corporate  stock, 
and  to  prevent  sales  behind  the  closed  doors 
of  private  offices.  While  the  word  "at"  oft- 
en has  the  slgniflcance  of  "near,"  It  as  fre- 
quently means  "In."  It  should  be  interpret- 
ed both  with  reference  to  Its  context  where 
used  and  with  reference  to  the  object  sought 
to  be  attained.  In  the  present  case.  It  is 
clear  that  the  statute  requires  a  public  sale, 
where  all  may  feel  free  to  attend  and  where 
the  sale  may  be  conducted  in  the  public 
view;  conditions  not  readily  attainable  in 
a  private  office.  Under  a  statute  of  Missis- 
sippi the  county  board  of  supervisors  was  re- 
quired to  hold  its  meetings  "at  the  court 
house."  The  board  held  a  meeting  at  the 
chancery  clerk's  office,  100  feet  distant  from 
the  courthouse,  at  which  an  election  was  or- 
dered. The  court  held  that  the  word  "at" 
was  synonymous  with  "in,"  and  that  the 
election  order  was  void  because  the  meeting 
was  not  held  in  the  courthouse.  Harris  v. 
State,  72  Miss.  960.  18  South.  387,  33  L.  R. 
A.  85.  For  other  cases  construing  "at,"  as 
meaning  "in"  or  "within,"  see:  Jenkins  v. 
State,  4  Oa.  App.  859,  62  S.  B.  574;  Kaler 
V.  Tufts,  81  Me.  63,  16  Atl.  &W;  Williams 
V.  Ft.  Worth,  etc.,  B.  Co.,  82  Tex.  553,  18  S. 
W.  206;  Halstead  v.  Woods,  48  Ind.  App. 
127,  95  N.  E.  429;  Mohawk  Bridge  Co.  v. 
Utica,  etc.,  R.  Co.,  6  Paige  (N.  Y.)  554.  We 
think  It  evident  that,  as  the  Legislature  only 
Intended  to  prohibit  sales  of  corporate  stock 
for  nonpayment  of  assessments  within  the 
<^ce  of  the  company,  the  company  did  not 


infringe  the  statute  in  holding  such  snle  on 
the  street  In  front  of  their  office  building. 

The  appellants  further  contend  in  this  con- 
nection that,  Inasmuch  as  Rem.  Code,  |  3694, 
provides  every  essential  detail  of  the  sale 
except  that  of  place  of  sale.  It  was  incum- 
bent that  the  by-laws  name  the  place,  since 
the  statute  prescribes  that  "the  sale  of  said 
shares  shall  be  made  as  prescribed  in  the 
by-laws  by  the  company."  In  support  of 
their  position  they  dte  Dearborn  v.  Wash- 
ington Savings  Bank,  18  Wash.  8,  60  Pac. 
575,  where  a  sale  was  held  void  because  no 
provision  therefor  was  made  in  the  by-laws. 
In  that  case  we  said: 

"The  statute  having  provided  that  sales  of 
shares  shall  be  made  as  prescribed  in  the  by-laws 
by  the  company,  it  would  seem  to  be  clearly  the 
intention  of  the  legislature  that  sales  could  not 
be  made  In  any  other  manner,  and  in  this  case 
it  is  conceded  that  there  was  no  by-law  pre- 
scribing the  manner  of  making  such  sales." 

[4]  A -reference  to  the  by-laws  will  show 
that  they  fully  prescribe  the  manner  of  mak- 
ing such  sales,  except  naming  a  place.  The 
statute  does  not  expressly  or  Impliedly  pro- 
vide, in  enumerating  the  necessary  condi- 
tions attending  such  sales,  that  the  place 
thereof  shall  be  named  In  the  by-laws.  Nor 
would  such  a  provision  be  a  reasonable  one, 
since  the  place  as  well  as  the  time  of  such 
sales  is  not  a  matter  of  permanency,  but  is 
subject  to  the  fluctuating  demands  of  ex- 
pediency. The  provision  of  the  statute  re- 
quiring notice  of  such  sales  to  be  published 
contemplates  that  the  notice  shall  name  hoth 
place  and  time,  since  those  are  two  of  the 
essential  factors  necessarily  to  be  included 
in  due  notice.  We  think  there  was  no  neces- 
sity under  our  statute  for  the  by-laws  to 
name  the  place  of  sale,  and  that  proper  no- 
tice thereof  was  all  that  was  required. 
The  final  contention  of  appellants  is  that: 
"The  pretended  purchase  by  the  company  of 
the  shares  of  stock  constituted  a  reduction  of  the 
capital  stock  of  the  company,  and  was  without 
authority  of  law  and  void." 

[5]  It  appears  from  the  evidence  that  the 
assessments  upon  the  corx>orate  stock  were 
made  for  the  purpose  of  liquidating  certain 
Indebtedness  of  the  corporation,  amounting 
to  something  like  $12,000.  On  the  sale  of 
the  shares  of  plaintiffs  for  nonpayment  of 
their  assessments,  some  of  the  stock  was  bid 
In  by  individuals,  but  the  major  portion  was 
taken  by  the  corporation  and  placed  in  Its 
treasury  stock  to  be  disposed  of  for  the 
benefit  of  the  raining  company.  The  rule 
undoubtedly  prevails  In  this  state  that  a 
corporation  cannot  ordinarily  purchase  its 
own  sto<^,  since  such  a  transaction  would 
amount  to  a  reduction  of  Its  capital  stock 
in  contravention  of  our  statute.  Talt  v.  Pig- 
ott,  32  Wash.  344,  73  Pac.  364 ;  Id.,  38  Wash. 
69,  80  Pac.  172 ;  Kom  v.  Cody  Detective 
Agency,  76  Wash.  540,  136  Pac.  1155,  50  I* 
R.  A.  (N.  S.)  1073.  Bat  It  has  been  also 
held  by  this  court  that  a  corporation  may 
acquire  Its  own  capital  stock  In  settlement 
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of  an  Indebtedness  to  It.  Barto  v.  Nix, 
15  Wash.  563,  46  Pac.  1033.  The  general 
rule  Is  .to  the  same  effect  In  7  R.  C.  L. 
562,  It  Is  said : 

"The  power  of  a  corporation  to  take  its  own 
stock  in  payment  of  an  indebtedness  owin^  to  it 
is  generally  recoftnized  even  in  jurisdictions 
which  deny  thst  such  power  impliedly  exists, 
or  where  the  statutes  contain  a  prohibition 
against  so  doing:.  This  exception  is  supposed  to 
rest  on  a  necessity  which  arises  in  order  to  save 
loss"  (citiuK  Schnlte  v.  Boulevard  Gardens  Land 
Co.,  164  Cal.  404,  129  Pac  582,  44  L.  R.  A. 
[N.  S.]  158,  Ann.  Cas.  1914B,  1013;  Crandall 
V.  Lincoln,  62  Cono.  73,  62  Am.  Rep.  660; 
Coppin  V.  Greonlees,  etc.,  Co.,  88  Ohio  St  276, 
43  Am.  Rep.  425). 

[I]  So  far  as  appears  from  the  record  In 
the  case  at  bar,  tbe  assessments  levied  upon 
the  appellants'  stock  were  against  their  un- 
paid stock  subscription.  This  constituted 
an  indebtedness  for  which  the  company  could 
purchase  at  the  sale. 

The  Judgment  is  affirmed. 

ELLIS,  C.  J.,  and  ROLOOMB,  MOUNT, 
and  PARKER,  JJ.,  concur. 

(W  Wash.  177)  ^°°™™ 

BOND  T.  MARR  et  aL 

FISHER   et   al.    v.    SAMB. 

(No.  13994.) 

(Supreme  Court  of  Washington.    Aug.  29. 1917.) 

1.  FRAUOtTLENT      CONVETANCES      ©=»300(4)   — 

EviDENCB — Sufficiency. 
In  an  action  by  judgment  creditors  to  set 
aside  a  deed  given  by  the  judgment  debtor  to  de- 
fendant evidence  held  insufficient  to  show  fraud. 

2.  MoBTOAOEB    «=»314  —  Cancellation    op 
Record— Mebobr. 

Where  a  deed  was  given  in  satisfaction  of 
the  mortgage,  the  mortgage  was  merged  in  the 
deed,  and  it  was  unnecessary  that  the  mortgage 
should  be  satisfied  of  record. 
8.  Costs  <^=>238(1>— On  Appeal— Failure  of 
Respondent  to  Appear. 

Renpondent    not   having   appeared   in   this 
court,  is  not  entitled  to  costs  here. 

Department  2.  Appeal  from  Superior 
Court,  Pacillc  County;  Kdward  H.  Wright 
Judge. 

Consolfdated  actions  by  Fred  M.  Bond  and 
others  against  John  A.  Marr  an'd  others.  Ac- 
tions dismissed,  and  plaintiffs  appeal.  Af- 
firmed. 

Robert  G.  Chambers,  of  Raymond,  and 
Fred  M.  Bond,  of  South  Bend,  for  appellants. 

MOUNT,  J.  These  two  actions  were 
brought  Ih'dependently  by  two  judgment  cred- 
itors of  John  A.  Marr  to  set  aside  a  deed 
upon  the  ground  of  alleged  fraud.  Tbe  deed 
In  question  was  executed  by  defendant  John 
A.  Marr  to  defendant  U.  M.  Walker,  and  cov- 
ered certain  real  estate  In  the  city  of  Ray- 
mond. After  issues  were  Joined,  the  cases 
were  consolidated  anU  tried  together.  At 
the  conclusion  of  the  evidence  tbe  trial  court 
dismissed  the  actions.  The  plaintiffs  have 
appealed. 


The  facts  are  as  follows:  On  November 
18,  1913.  the  defendant  Walker  loaned  to  tbe 
defendant  Marr  $1,000  upon  a  promissory 
note  bearing  interest  at  the  rate  of  10  per 
cent.,  payable  one  year  after  date.  This  note 
was  secured  by  a  mortgage  upon  the  proper- 
ty in  question.  .  Mr.  Marr  at  that  time  was 
conducting  a  grocery  store  In  a  building 
upon  the  property.  He  was  also  living  In 
the  building.  At  tbe  end  of  the  year,  when 
the  note  became  due,  Mr.  Marr  paid  the  in- 
terest,  but  did  not  pay  the  principal.  There- 
after other  creditors  of  Mr.  Mair  were  threat- 
ening to  sue  him  upon  accounts  past  due- 
Mr.  Walker  also  demanded  payment  of  bis 
mortgage  and  placed  the  same  In  the  hands 
of  an  attorney  for  foreclosure.  Mr.  Marr 
thereupon  agree!d  with  Mr.  Walker  that,  in 
consideration  of  the  mortgage  and  $10  addi- 
tional, he  would  convey  the  property  to  him 
by  deed,  and  thus  prevent  a  foreclosure.  On 
the  2d  day  of  November,  1915,  Mr.  Marr  ex- 
ecuted a  deed  and  conveyed  the  property  to 
Mr.  Walker  in  satisfaction  of  the  mortgage 
debt,  and  in  consideration  of  $10  which  was 
then  paid  by  Mr.  Walker  to  Mr.  Marr.  On 
about  the  same  day  the  appellants  brought 
suits  against  Mr.  Marr  to  collect  past-due 
accounts  for  merchandise  sold  to  him.  These 
suits  resulted  in  judgments  against  Mr.  Marr. 
After  executions  had  been  returned  nulla 
bona,  this  action  was  brought  to  set  aside  the 
deed  upon  the  ground  of  fraud.  At  the  time 
the  deed  was  given,  Mr.  Walker  did  not  sur- 
render the  note  and  mortgage,  but  left  these 
[iaiH>rs  with  the  attoniey,  where  they  had 
been  placed  for  collection,  and  told  Mr.  Marr 
that  he  could  obtain  them  when  he  called 
for  them.  Mr.  Marr  was  allowed  to  remain 
in  possession  of  the  building  upon  tbe  real 
estate,  and  he  collected  the  rent  thereafter 
from  one  or  two  persons  who  occupied  rooms 
over  the  store.  After  Mr.  Walker  had  ob- 
tained and  filed  his  deed  of  record,  be  paid 
taxes  on  the  property,  and  also  paid  insur- 
ance and  street  assessments,  so  that  at  the 
time  of  the  trial,  he  had  investeU  in  the  prop- 
erty about  the  sum  of  $1,300.  Various  wit- 
nesses who  testified  as  to  the  value  of  the 
proiH-rty  placed  the  value  at  from  $1,000  to 
$2,000.  Mr.  Walker  testified  that  when  he 
bought  the  property  he  thotight  the  taxes  and 
assessments  had  been  paid  thereon,  and  aft- 
erwards found  out  that  taxes  and  assess- 
ments had  not  been  paid,  and  be  thereafter 
paid  them.  Mr.  Marr  admitted  that  be  had 
received  certain  rents  from  roomers  in  the 
building,  and  that  the  money  he  received  for 
those  rents  he  had  converted  to  his  own  use, 
but  stated  he  Intended  to  pay  the  same  to 
Mr.  Walker.  These  are  substantially  tbe 
facts. 

The  trial  court,  after  bearing  all  the  evi- 
dence, and  having  seen  the  witnesses,  con- 
cluded that  there  was  no  fraud  on  the  part  of 
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Mr.  Walker,  and  apparently  for  that  reason 
dismissed  the  action. 

[1]  It  la  arRued  by  the  appellants  that  be- 
cause Mr.  Walker  purchased  tlie  property 
for  the  amount  of  his  mortgage  and  $10, 
when  the  property  was  of  the  value  of  from 
$1,500  to  $3,000.  this  was  an  Inadequate  con- 
sideration, and  that  because  Mr.  Walker  per- 
mitted Mr.  Mnrr,  the  grantor  In  the  deed,  to 
remain  in  possession  of  the  premises  and  col- 
lect certain  rents  upon  the  building,  and  be- 
cause Mr.  Walker  did  not  Inquire  at  the  time 
the  "deed  was  delivered  to  him  as  to  whether 
taxes  were  due  on  the  property,  and  because 
the  note  and  mortgage  were  not  surren- 
dered, all  these  facts  Indicate  that  the  deed 
was  given  In  order  to  prevent  creditors  from 
collecting  their  debts  from  Mr.  Marr,  and 
was  therefore  fraudulent.  There  is  some 
force  In  these  contentions.  It  is  not  claimed 
that  the  mortgage  which  was  executed  by 
Mr.  Marr  to  Mr.  Walker  In  the  year  1013 
was  not  a  good-faith  transaction.  Mr.  Walk- 
er, on  the  2d  day  of  November,  1915,  ha'd  a 
valid,  subsisting  mortgage  against  the  prop- 
erty. The  mortgage  was  past  due,  and  un- 
paid. He  was  threatening  foreclosure.  He 
had  placed  the  note  and  mortgage  in  the 
hands  of  an  attorney,  with  directions  to  fore- 
close. These  facts  are  not  disputed.  It  is 
claimed  by  the  appellants  that  the  value  of 
the  property,  being  from  $1,500  to  $3,000. 
was  out  of  proportion  to  the  amount  due 
upon  the  mortgage,  and  that  this  indicates 
that  the  transaction  was  fraudulent  Wit- 
nesses who  testified  as  to  the  value  of  the 
property  placed  It  at  from  $1,000  to  $2,000. 
No  witness  placed  the  value  of  the  property 
at  the  time  of  the  transaction  at  more  than 
$2,000.  One  witness  placed  It  at  $1,000.  Oth- 
er witnesses  said  It  was  not  worth  more  than 
the  amount  due  upon  the  mortgage,  and  taxes, 
an'd  street  assessments  against  It.  We  have 
very  carefully  read  the  whole  record  in  the 
case,  and  are  of  the  opinion  that  the  price 
paid  by  Mr.  Walker  to  Mr.  Marr  for  the  proi)- 
erty  was  about  its  value.  There  certainly  can 
be  no  fraud,  either  actual  or  constructive, 
where  property  is  mortgaged  for  about  all  it 
Is  worth,  when  the  mortgagor  and  the  mort- 
gagee agree  that  a  det'd  shall  be  made  in  sat- 
isfaction of  the  mortgage  debt,  in  order  to 
avoid  foreclosure.  That  was  clearly  the 
case  here.  It  Is  true  Mr.  Walker  permitted 
the  grantor  of  the  deed  to  remain  In  posses- 
sion of  the  property;  that  is,  he  permitted 
him  to  live  there,  and  to  conduct  a  store  un- 
til it  was  closed.  Mr.  Marr  also  collected 
some  rent  from  roomers  occupying  rooms 
above  the  store,  but  Mr.  Walker  explained 
that  Mr.  Marr  was  then  in  straitened  cir- 
cumstances; debts  were  owing  to  Mr.  Marr 
which  he  could  not  collect,  and  he  could  not 
p>iy  the  bills  against  him.  Mr.  Walker  tes- 
tified that  because  Mr.  Marr  was  in  strait- 
ened circumstances  he  permitted  him  to  re- 


main in  the  store  and  to  collect  those  rents 
until  he  closed  out  his  store.  While  ihe  fact 
that  Mr.  Marr  remained  In  the  store  and  was 
permitted  to  collect  the  rents  is  some  evi- 
dence of  fraifd.  yet,  when  explained,  it  is 
clearly  not  sufficient  to  Justify  the  conclu- 
sion that  the  transaction  was  fraudulent 

[2]  The  fact  that  the  mortgage  was  not 
delivered  to  Mr.  Marr  or  was  not  satisfied 
of  record  Is  of  no  Importance.  The  testimony 
clearly  is  that  Mr.  Walker  told  Mr.  Marr 
that  he  could  have  his  note  an'd  mortgage 
by  calling  upon  the  attorney  who  had  pos- 
session of  it  and  that  Mr.  Marr  had  neglected 
to  do  so.  The  mortgage  was  merged  in  the 
deed,  and  it  was  therefore  not  necessary  that 
the  mortgage  should  be  satisfied  of  record. 

A  careful  reading  of  the  record  satisfies  us 
that  the  trial  court  properly  dismissed  the 
action,  and  the  Judgment  is  therefore  af- 
firmed. 

[3]  The  respondent  has  not  appeared  in 
this  court,  and  is  therefore  entitled  to  no 
costs  here. 

ELLIS.  C.  J.,  and  HOLCOMB,  FULLER- 
TON,  and  PARKER,  JJ.,  concur. 


(98  Wasli.  207) 
STATE  V.  FABBRI.    (No.  14185.) 

(Supreme  0>urt  of  Washington.    Aug.  29,  1017.) 

1.  Intoxtcatino  Liquors  e=»l37— Manufao- 
TUKE— Illegality— Statute. 

Under  Laws  1915,  p.  3,  J  4.  providing  that 
it  shall  be  unlawful  for  any  person  to  manufac- 
ture, sell,  barter,  exchange,  give  away,  furnish, 
or  otherwise  dispose  of  any  intoxicating  liquor, 
or  to  keep  any  intoxicating  liquor,  with  intent 
to  sell,  barter,  exchange,  give  away,  etc.,  one 
who  manufactures  intoxicating  liquor  solely  for 
bis  own  personal  use,  and  without  intent  to  sell, 
is  guilty,  since  the  words  "intent  to  sell"  in 
the  statute  refer  only  to  that  which  immediatelv 
precedes,  to  wit,  "TsJiep  any  intoxicating  liquor. 

2.  Statutes  «=>200—CoNSTBUcnoN— Punc- 
tuation. 

Punctuation,  being  a  fallible  standard,  is  the 
last  resort  as  an  aid  in  the  interpretation  of  a 
statute,  though  it  ma;  be  resorted  to  when  the 
meaning  of  the  statute  is  doubtful. 

3.  Constitutional  Law  <&=»200(2),  278(1)  — 
Intoxicating  Liquors  «=»17— Prohibition 
of  Manufacture— Due   Process — Statute. 

Laws  1915,  p.  3,  §  4,  making  an  offense 
the  manufacture  of  Intoxicating  liquor  by  any 
person  solely  for  his  own  per.snnal  use,  is  not 
violative  of  Const.  U.  S.  Amend.  14,  providing 
that  no  state  shall  make  or  enforce  any  law 
which  shall  abridse  the  privileges  or  immunities 
of  citizens  of  the  United  States,  and  that  no  state 
shall  deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  etc.,  or  of  Const. 
Wash.  art.  1,  §§  3  and  7,  providing  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  and  that  no 
person  shall  be  disturbed  in  his  private  affairs 
or  his  home  Invaded  without  authority  of  law. 

4.  Intoxicating  Liquors  <g=»I37  —  "Maku- 
factcre"  of  Liquor — Statute. 

Extracting  the  juice  of  grapes  and  allowing 
it  to  ferment,  and  thereby  letting^  it  become  in- 
toxicating liquor,  is  "manufacturing"  intoxicat- 
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ins  liquor  within  Laws  1916,  p.  8,  |  4,  making 
it  an  offense  so  to  do. 

[Ed.  Note. — For  otlier  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Man- 
ufacture.] 

En  Banc.  Appeal  from  SuiJerior  Court, 
Pierce  County;  W.  O.  Chapman,  Judge. 

Mlcliael  Fabbri  was  convicted  of  an  of- 
fense, and  be  appeals.    AOlrmed. 

S.  A.  Gagllardi  and  Bates  &  Peterson,  all 
of  Tacomn,  for  appellant  Fred  G.  Keuiann 
and  George  M.  Thompson,  both  of  Tacoma, 
for  the  State. 

PARKER,  J.  The  defendant,  Fabbri,  was 
charged  with  the  offense  of  manufacturing 
intoxicating  liquor  in  violation  of  the  act 
passed  by  direct  vote  of  the  people  at  the 
general  election  of  1914.  Trial  in  the  supe- 
rior court  without  a  Jury  resulted  In  Judg- 
ment of  conviction  against  him  and  that  he 
pay  a  fine  of  $50,  from  which  be  has  appealed 
to  this  court 

The  facts  are  not  in  controversy,  they  hav- 
ing been  admitted  upon  the  trial.  They  may 
be  briefly  stated  as  follows:  Appellant,  hav- 
ing procured  a  quantity  of  grapes,  took  them 
to  Ills  home  in  Tacoma,  where  there  resided 
only  himself  and  the  Immediate  members  of 
his  family.  He  there  placed  the  Juice  of  the 
grapes  In  a  receptacle  where  be  allowed  It 
to  remain  until  fermentation  took  place, 
forming  alcohol  therein;  the  liquor  so  pro- 
duced being  what  la  commonly  known  as 
grape  wine.  It  was  concededly  intoxicating 
liquor.  At  the  time  of  his  arrest  appellant 
had  In  his  possession  at  his  home  14  gallonsi 
of  the  liquor  so  produced  by  him.  Appellant 
produced  the  liquor  and  had  it  In  his  posses- 
sion for  his  exclusive  personal  use  and  with- 
out any  Intent  on  bis  part  to  sell,  barter,  ex- 
change, or  give  any  of  it  &way. 

The  question  here  for  our  consideration  Is 
whether  or  not  it  is  an  offense  under  the 
terms  of  our  prolilbltlon  law  to  manufacture 
Intoxicating  liquor  for  the  exclusive  use  in 
his  own  home  of  the  one  who  manufactures 
It,  and  whether  or  not  our  prohibition  act 
violates  any  of  the  guaranties  of  our  state 
or  federal  Constitution  In  so  far  as  It  makes 
such  manufacturing  of  Intoxicating  liquor  an 
offense. 

The  offense  which  it  Is  alleged  that  appel- 
lant committed  Is-  defined  as  follows: 

"It  shall  be  unlawful  for  any  person  to  manu- 
facture, sell,  barter,  exchange,  give  away,  fur- 
nish or  otherwise  dispose  of  any  intoxicating  liq- 
uor, or  to  keep  any  intoxicating  liquor,  with  in- 
tent to  sell,  barter,  exchange,  give  away,  fur- 
nish or  otherwise  dispose  of  the  same,  except  as 
in  this  act  provided.'*    Laws  1916,  p.  3,  {  4. 

The  exceptions  appearing  elsewhere  In  the 
act  have  no  application  to  any  question  here 
presented.  It  Is  argued  in  appellant's  be- 
half that  the  words  "with  Intent  to  sell," 
etc.,  refer  to  and  qualify  the  words  '•manu- 
facture •  •  •  any  Intoxicating  liquor," 
as  well  as  the  words  "keep  any  Intoxicating 


liquor."  If  the  words  "with  Intent,"  etc., 
could  with  any  show  of  reason  be  consider- 
ed as  referring  to  all  the  preceding  enumer- 
ated prohibited  acts.  It  could  be  said  that 
the  manufacture  of  Intoxicating  liquor  would 
not  be  unlawful  except  It  be  "with  Intent  to 
sell,  barter,  exchange,  give  away,  furnish,  or 
otherwise  dispose  of  the  same."  But  to  con- 
strue the  words  "with  Intent"  as  referring 
to  "manufacture"  would  also  call  for  the 
reference  of  the  words  "with  Intent,"  etc., 
to  the  preceding  words  "sell,  barter,  ex- 
change, give  away,  furnish,  or  otherwise  dis- 
pose of,"  and  would  bave  the  all  but  absurd 
result  of  having  the  words  "with  Intent  to 
sell,"  etc,  refer  back  to  the  same  words  in 
the  preceding  portion  of  the  section  enumer- 
ating "sell,  barter,"  etc.,  as  offenses  within 
themselves.  It  seems  quite  clear  to  us  that 
the  words  "Intent  to  sell,"  etc.,  refer  only 
to  that  which  Immediately  precedes,  to  wit, 
"keep  any  Intoxicating  liquor." 

[1]  This  results  in  the  words  "manufacture 
*  •  ♦  Intoxicating  liquor"  constituting  a 
complete  definition  of  an  offense,  regardless 
of  the  fact  of  whether  aucb  manufacturing  la 
"with  Intent  to  seH,"  etc.,  or  for  the  per- 
sonal use  of  the  one  so  producing  the  liquor. 
The  only  thing  we  see  In  thi&'  section  whldi 
suggests  the  construction  contended  for  by 
counsel  for  appellant  is  the  fact  that  there 
is  a  comma  preceding  the  words  "with  Intent 
to  sell,"  etc.,  which  It  la  Insisted  means  that 
all  the  preceding  enumerated  acts  are  to  be 
qualified  by  the  words  "with  intent"  etc. 
This,  we  think,  however,  would  be  resorting  to 
punctuation  to  ascertain  the  meaning  of  the 
section  when  its  language  becomes  plain  re- 
gardless of  such  punctuation. 

[2]  It  seems  to  be  the  well-settled  rule  that 
punctuation  Is  a  fallible  standard  and  the 
last  resort  as  an  aid  in  the  Interpretation  of 
a  statute,  though  It  may  be  resorted  to  as 
such  aid  when  the  meaning  of  the  statute 
Is  doubtful.  36  Cyc.  1117;  Sargent  v.  Amer- 
ican Bank  &  Trust  Co.,  80  Or.  16,  164  Pac. 
759,  156  Pac.  431;  Northern  Pacific  Ry.  Co. 
V.  United  States,  227  U.  S.  356,  360,  33  Sup. 
Ct.  368,  67  L.  Ed.  644;  Sterrett  v.  McKtm, 
90  Ark.  620,  119  S.  W.  824.  At  page  523  of 
90  Ark.,  at  page  825  of  119  S.  W.,  In  the  last- 
cited  decision,  Chief  Justice  McCulIocb  speak- 
ing for  the  court  observed: 

"The  rule  in  this  country,  as  well  as  In  Eng- 
land, is  to  disregard  punctuation  in  the  Interpre- 
tation of  statutes,  except  that,  when  all  other 
means  fail,  in  cases  of  doubtful  interpretation 
the  punctuation  may  be  looked  to  as  having 
some  weight  in  determining  the  real  meaning  m 
the  lawmakers.  This  is  said,  however,  to  be  the 
most  fallible  of  standards  by  which  to  interpret 
a  writing." 

We  think  that  the  manufacturing  of  In- 
toxicating liquor,  though  only  wth  Intent  on 
the  part  of  the  manufacturer  to  consume  It 
himself.  Is  an  offense  within  the  plain  lan- 
guage of  this  statute. 

[3]  It  la  contended  In  appellant's  behalf 
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that  this  Interpretation  of  the  language  of 
the  act  renders  It  anconstitntlonal.  While 
counsel  do  not  cite  any  particular  provisions 
of  either  the  state  or  federal  Constitution, 
their  argument  is  In  substance  that  appel- 
lant's constKutlonally  guaranteed  pergonal 
and  property  rights  will  be  Impaired  In  the 
sustaining  of  his  conviction  under  this  act. 
Apparently  counsel  invoke  that  provision  of 
the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States  reading  as  follows: 
"No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law ;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws" 

— and  sections  3  and  7,  art  1,  of  our  state 
Constitution,  reading  as  follows: 

"No  person  shall  be  deprived  of  life,  liberty, 
or  pr(H>erty  without  due  process  of  law." 

"No  person  shall  be  disturbed  in  his  private 
affairs,  or  his  home  invaded,  without  authority 
of  law." 

The  argument  seems  to  be  that  the  produc- 
tion or  possession  of  Intoxicating  liquor  In 
one's  own  home  for  his  exclusive  personal 
consumption  is  a  matter  with  which  the  pub- 
lic has  no  concern,  because  such  possession 
and  use  cannot  Impair  the  health,  morals,  or 
safety  of  the' public.  A  similar  argument  has 
been,  we  thinli,  effectively  answered  by  the 
Supreme  Court  of  Idaho  In  Bx  parte  Crane, 
27  Idaho,  671,  151  Pac.  1006.  In  that  case 
the  accused  was  charged  with  having  In  his 
possession  Intoxicating  liquor.  The  law  of 
Idaho  In  terms  made  &iich  possession  an 
offense,  whether  the  liquor  was  held  for  per- 
sonal Qse  or  any  other  use,  except  It  be  ac- 
quired by  permit  for  some  special  purpose  as 
In  the  statute  provided;  the  defendant  not 
having  any  such  permit  Disposing  of  the 
contention  made  In  appellant's  behalf,  the 
writer  of  the  opinion  says: 

"No  fixed  rule  has  been  discovered  by  which  to 
determine  whether  or  not  a  statnte  of  the  nature 
of  the  one  under  consideration  is  a  proper  exer- 
cise of  the  police  power,  but  it  may  be  said  the 
questions  propounded  to  the  courts  are:  Does 
the  statute  purport  to  have  been  enacted  to  pro- 
tect the  public  health,  the  public  morals,  or  the 
gublic  safety?  Has  it  a  real  and  substantial  re- 
ition  to  those  objects,  or  is  it,  upon  the  other 
hand,  a  palpable  invasion  of  rights  secured  by 
the  Constitution  7  '  Questions  as  to  the  wisdom 
and  expediency  of  such  legislation  address 
themselves  to  the  legislative,  not  to  the  judicial, 
brand]  of  the  government'' 

Then,  following  a  review  of  the  dedsions 
here  relied  upon  by  counsel  for  appellant,  the 
writer  continued: 

"Probably  the  author  of  none  of  these  opinions 
would  hesitate  in  holding  that  the  sale  of  in- 
toxicating liquor  may  be  prohibited  as  a  legiti- 
mate exercise  of  the  police  power,  and  that  such 
a  law  would  not  abridge  any  of  the  privileges 
or  immunities  of  the  citizens  in  such  a  way  as 
to  violate  any  constitutional  provision.  Still  it 
must  be  admitted  that,  if  the  possession  of  such 
liquor  'can  by  no  possibility  injure  or  affect  the 
faealUi,  morals,  or  safety  of  the  public,'  the  sale 
is  equally  harmless;  for  it  only  transfers  the 
possession   from  one  person  to  another.     The 


fact  is  that  the  harm  consists  neither  In  the  ims- 
sessioD  nor  sale,  but  in  the  consumption  of  it. 
Tbat  is  the  evil  which  tlie  people  of  Idaho, 
acting  through  the  Legislature,  are  trying  to 
eradicate.    «    •    •" 

The  court  concluded  that  the  Legislature 
bad  power  to  make  It  an  offense  to  manufac- 
ture liquor  regardless  of  the  fact  that  its 
manufacture  might  be  for  the  personal  use 
of  the  one  manufacturing  It,  upon  the  theory 
that  the  prohibition  of  such  manufacturing 
of  liquor  had  a  real  substantial  relation  to 
the  ultimate  object  to  be  attained  by  the 
law,  which  was  plainly  within  the  field  of 
unrestrained  constitutional  legislation.  The 
decision  In  tbat  case  was  apparently  rested 
largely  upon  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  8  Sup.  a.  273,  31  L.  EM. 
205,  which  was  quoted  from  by  the  Idaho 
court  at  some  length.  In  that  case  one  of 
the  counts  In  the  Indictment  charged  the  de- 
fendant with  having  manufactured  intoxicat- 
ing Uquor  in  Kansas.  The  Kansas  statute 
provided,  among  other  things,  "that  any  per- 
son or  iiersons  who  shall  manufacture 
*  *  *  .Intoxicating  liquors  shall  be  guilty 
of  a  misdemeanor."  One  of  the  contentions 
made  in  the  defendant's  behalf  is  stated  and 
disposed  of  by  Justice  Harlan,  speaking  for 
the  Supreme  Court  of  the  United  States,  as 
follows: 

"It  is,  however,  contended  that  although  the 
state  may  prohibit  the  manufacture  of  intoxi- 
cating liquors  for  sale  or  barter  within  her  lim- 
its for  general  use  as  a  beverage,  'no  convention 
or  Legislature  has  the  right,  under  our  form  of 
government,  to  prohibit  any  citizen  from  man- 
ufacturing for  his  own  use,  or  for  export  or 
storage,  any  article  of  food  or  drink  not  endan- 
gering or  affecting  the  rights  of  others.'  The 
argument  made  in  support  of  the  first  branch 
of  this  proposition,  briefly  stated,  is  tbat  in  the 
implied  compact  between  the  state  and  the  citi- 
zen certain  rights  are  reserved  by  the  latter, 
which  are  guaranteed  by  the  constitutional  pro- 
vision protecting  persons  against  being  deprived 
of  Ufe,  liberty,  or  property  without  due  process 
of  law,  and  with  which  the  state  cannot  inter- 
fere ;  that  among  those  rights  is  that  of  manu- 
facturing for  one's  use  either  food  or  drink ;  and 
that  while,  according  to  the  doctrines  of  the 
Commune,  the  state  may  control  the  tastes,  ap- 
petites, habits,  dress,  rood,  and  drink  of  'the 
people,  our  system  of  government,  based  upon 
the  individuality  and  intelligence  of  the  citizen, 
does  not  claim  to  control  him,  except  as  to  his 
conduct  to  others,  leaving  hira  the  sole  judge 
as  to  all  that  only  affects  himself  •  •  •  It 
is  difficult  to  perceive  any  ground  for  the  judi- 
ciary to  declare  that  the  prohibition  by  Kansas 
of  the  manufacture  or  stue,  within  her  limits, 
of  intoxicating  liquors  for  general  use  there  as 
a  beverage,  is  not  fairly  adapted  to  the  end  of 
protecting  the  community  against  the  evils  which 
confessedly  result  from  the  excessive  use  of  ar- 
dent spirits.  There  is  no  justification  for  hold- 
ing that  the  state,  under  the  guise  merely  of 
police  regulations,  is  here  aiming  to  deprive  the 
citizen  oi  his  constitutional  rights ;  for  we  can- 
not shut  out  of  view  the  fact,  within  the  knowl- 
edge of  all,  that  the  public  health,  the  public 
morals,  and  the  public  safety  may  be  endangered 
by  the  general  use  of  intoxicating  drinks;  nor 
the  fact,  established  by  statistics  accessible  to 
every  one,  that  the  idleness,  disorder,  pauperism, 
and  crime  existing  in  the  country  are,  in  some 
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dpgree  at  least,  traceable  to  this  evil.  //,  there- 
fore, a  ilate  dremx  the  abiolute  prohihition  of 
the  manufacture  and  saie  \rithin  her  timitx  of 
intorirating  U<iuor$  for  other  than  medical, 
scientific,  ami  manufacturinf;  purposes  to  be  ncc- 
e»aary  to  the  peace  mid  gerurity  of  society,  the 
courts  cannot,  trithout  uswpitin  legulntive  func- 
tions, orerride  the  irill  of  the  pnojile  as  thus 
exttrexsed  by  their  chosen  reprcsentalires.  They 
have  nothinR  to  do  with  tlic  mere  policy  of  les- 
islation.  Indeed,  it  is  a  fundatnentnl  principle 
in  oir  institutions,  indispensahie  to  the  preserva- 
tion of  public  liberty,  that  one  of  the  separate 
departments  of  government  shall  not  usurp  pow- 
ers committed  by  the  Constitution  to  another  de- 
partment. And  so  if,  in  the  judgment  of  the 
Legislature,  the  manufacture  of  intoxicating  Ui- 
uors  for  the  maker's  own  use,  as  a  hercrage, 
loould  tend  to  oripple,  if  it  did  not  defeat,  the 
effort  to  guard  the  communitu  against  the  piv/s 
attending  the  ej^e^sirv  use  of  such  liquors,  it  is 
not  for  the  courts,  upon  their  vieirs  of  uhnt 
it  best  and  safest  for  the  community,  to  disre- 
gard the  legis^ulire  determinntitm  of  that  ques- 
tion. So  far  from  such  a  regulation  hai-ing  no 
relation  to  the  general  end  sought  to  be  accom- 
plished, the  entire  scheme  of  prohibition,  as  em- 
bodied in  the  Constitution  and  lairs  of  Kansas, 
might  fail,  if  the  right  of  each  citizen  to  maiit*- 
facture  intoxicating  lu/uors  for  his  otrn  use  a* 
a  beverage  urere  recognized.  Such  a  right  «lo<'8 
not  Inhere  in  citizenship.  Nor  can  it  be  said 
that  government  interferes  with  or  impairs  any 
one's  constitutional  rights  of  liberty  or  of  projv 
erty,  when  it  determines  thiit  the  manufiicture 
and  sale  of  intoxicating  drinks,  for  general  or 
individual  use,  as  a  beverage,  are,  or  may  be- 
come, hurtful  to  society,  and  constitute,  there- 
fore, a  business  in  which  no  one  may  lawfully 
engage.  Those  rights  are  best  secured,  in  our 
government,  by  the  observance  upon  the  part  of 
all  of  such  regulations  as  are  established  by  com- 
petent authority  to  promote  the  common  good. 
No  one  may  rightfully  do  that  which  the  law- 
making power,  upon  reasonable  grounds.  <le- 
Clares  to  be  prejudicial  to  the  general  welfare." 

We  have  Italicized  that  portion  of  the 
leameil  justice's  remarks  which  we  think  l.s 
conclusive  as  ngnlust  the  contentions  made 
in  appellant's  behalf  here.  State  v.  Mara- 
stoni  (Or.)  16.')  I'ac.  1177:  Clark  DLstlllery 
Co.  V.  Western  Alnrylaiul  R.  Co.,  242  U.  S. 
311,  37  Sup.  Ct.  180,  61  L.  Ed.  ,120. 

[4]  Some  contention  Is  made  In  appellant's 
behalf  that  the  extracting  of  the  juice  of  the 
grapes  and  allowing  It  to  ferment,  and 
thereby  letting  It  become  Intoxicating  liquor, 
was  not  manufacturing  within  the  meaning 
of  our  statute.  It  seems  to  us  this  conten- 
tion is  wholly  without  merit.  Of  course.  If 
one  should  put  up  some  kind  of  fruit  Juice, 
and  It,  without  his  knowledge,  should  fer- 
ment and  become  Intoxicating  liquor,  he 
would  probably  be  considered  not  guilty  of 
violating  our  statute  by  that  act  alone.  Hut 
should  he  put  up  some  kind  of  fruit  Juice 
with  the  intent  of  having  it  so  ferment  and 
beccnne  intoxicating  liquor,  or  should  know- 
ingly keep  it  after  it  bad  so  ttecome  intox- 
icating liquor,  we  think  It  could  hardly  be 
contended  with  any  show  of  reason  that  he 
bad  not  violated  the  plain  provisions  of  the 
statute.  Some  argument  is  made  that  such 
a  process  is  not  manufacturing.  Apart  from 
the  fact  of  a  person's  want  of  knowledge 


and  Intent  in  producing  liquor  bj  fermenta- 
tion, we  cannot  agree  with  such   Jontention. 

We  conclude  that  the  Judgmc::t  must  be 
affirmed. 

It  is  so  ordered. 

ELLIS,  C.  J.,  and  MOUNT,  MAIN,  HOI^ 
COMB.  CllADWICK.  FULLERTON,  WEB- 
STER, and  MORRIS,  J  J.,  concur. 


(98  Wash.  134) 

SINGMASTER  et  al.  v.  HALL  et  al 
(No.  14105.) 

(Supreme  Court  of  Washington.    Aug.  20, 1917.) 

1.  Na.mks  €=>10— Assumed  Name— Statute— 

"Dol.NG    BL'SLNESS." 

Tlie  mere  bringing  of  an  action  by  a  non- 
re8i<lent  does  not  constitute  doing  businexs  with- 
in Rom.  Code  1!)15,  S  KWH,  providing  that  no 
person  shall  conduct  business  io  tiie  state  un- 
der an  assumed  name  without  filing  a  certifi- 
cate, etc. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Doing 
Business.] 

2.  Principal  and  Aoent  <S=»22(1)— Evidbncb 
or  Agency— Declakations  of  Agent. 

In  an  action  rm  notes  given  for  a  stallion, 
where  it  was  not  proved  that  the  person  who 
sold  the  horse  to  defendants  was  plaintiffs'  agent, 
the  agency  being  denied,  evidence  that  the  per- 
son who  sold  tlie  horse  represented  himself  an 
plaintiffs'  agent  and  represented  the  horse  as 
being  a  pure-bred  Percheron.  etc.,  and  that  he 
fraudulently  made  such  representations  to  de- 
ceive  defendants,   was    inadmissihle. 

3.  Evidence  ^=»442(6)— Parol  Evidence  Ar- 
FECTtNG  Writing. 

In  such  action,  where  the  bill  of  sale  given 
defendants  stated  that  the  only  guaranty  given 
by  the  vendor  of  the  stallion  was  contained  in 
the  bill  of  s;ile,  the  evidence  was  inndmissiblo, 
since  the  writing  excladed  parol   warranties.  . 

4.  Sales  ®=>12.S— Rescission  on  Contract. 

Where  defendants  purchased  a  pure-bre<l 
Percheron  stallion,  and,  a  year  after  discovering 
that  a  difTerent  horse  had  been  delivered,  they 
wrote  plaintiffs  that  unless  the  latter  would 
allow  an  amount  as  damage,  and  deduct  It  from 
the  purchase  price,  they  would  hold  the  horse 
subject  to  plaintiffs'  order,  there  was  no  rescis- 
sion of  the  contract,  since  rescission  of  a  con- 
tract of  sale  must  be  prom|>t  and  unconditional. 

5.  Sales  ®=113— Dl'ty  to  Rescind. 

If  the  horse  delivered  to  defendants  was  not 
the  one  they  intended  to  purchase  from  plain- 
tiffs, and  if  they  had  been  misleil  as  to  his  con- 
dition and  pedigree,  on  their  discovery  of  the 
facts  it  was  their  duty  to  rescind  the  contract 

6.  Sales  «=>348(1)— Action  on  Notes  fob 
Pkice  —  Set-Off  —  Misrepresentations  of 
Agent. 

lu  an  action  on  notes  given  for  a  stallion, 
judgment  for  plaintiffs  properly  permitted  de- 
fenilants  to  offset  against  the  notes  the  dam- 
ages which  the  court  found  by  reason  of  the 
misrepresentations  of  the  person  who  sold  the 
stallion  to  defendants,  though  plaintiffs'  agent 
sold  to  defendants. 

Department  2.  Appeal  from  Superior 
Court,  Okanogan  County;  E.  K.  Pendergast, 
Judge. 

Action  by  C.  F.  Slngmaster  and  others, 
copartners  doing  business  under  the  firm 
name    and    style    of    Singmaster    &    Sons, 


»For  other  cues  m«  same  topic  and  KEY-NUUBER  ta  all  Key-Numbered  Dlgeita  aad  IndazM 
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against  H.  M.  Hall  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
AHimiedL 

W.  H.  Patterson,  of  Riverside,  and  Chas. 
A.  Johnson,  of  Okanogan,  for  appellants.  P. 
D.  Smith  and  W.  0.  Gresham,  both  of  Okano- 
gan, for  respondents. 

MOUNT,  J.  This  action  *a8  brought  to 
recover  ui)on  three  promissory  notes  for  $1,- 
083  each,  with  interest  and  costs.  These 
notes  were  dated  April  7,  1907,  payable  re- 
spectively In  one,  two,  and  three  years  after 
date.  The  comi>lalnt  is  in  the  ordinary  form, 
alleging  that  the  notes  were  past  due,  non- 
payment, and  praying  for  the  full  amount  of 
the  notes  with  interest,  attorney's  fees,  and 
costs.  In  answer  to  the  complaint,  the  de- 
fendants admitted  the  execution  and  deliv- 
ery of  the  notes.  An  affirmative  defense  was 
pleaded  to  the  effect  that  the  notes  were  giv- 
en as  the  consideration  for  the  sale  of  a  cer- 
tain stallion  by  the  plaintiffs  to  the  defend- 
ants; that  this  stallion  was  offered  for  sale 
to  the  defendants  by  one  GVay,  acting  as 
agent  for  the  plaintiffs;  that  the  stallion 
was  exhibited  to  the  defendants  by  Gray, 
who  represented  the  horse  to  be  a  pure-bred 
Percheron  Imported  from  France  and  regis- 
tered In  that  country  as  a  pure-bred  horse 
under  the  name  of  Bloi,  with  the  number 
44458;  that  the  defendants  relied  upon  the 
representations  so  made;  that  these  repre- 
sentations were  false  and  were  known  by 
Gray  to  be  false;  that  the  horse  exhibited 
and  delivered  to  the  defendants  was  an  en- 
tirely different  animal  and  was  not  a  pure- 
bred Percheron,  but  was  a  grade  horse  regis- 
tered in  a  disreputable  society  under  the 
name  of  Julian,  with  a  different  number; 
that  the  horse  was  afflicted  with  a  disease 
which  made  him  unfit  for  the  purposes  for 
which  he  was  purchased ;  that  as  soon  as 
the  defendants  discovered  that  the  animal 
was  misrepresented  and  that  they  had  been 
defrauded,  they  disaffirmed  the  sale,  notlhed 
the  plaintiffs  that  they  would  not  be  bound 
thereby,  and  tendered  the  stallion  back  to 
the  plaintiffs.  The  reply  denied  the  athrma- 
tlve  matter  of  the  answer.  These  Issues  were 
tried  to  the  cohrt,  without  a  Jury.  Findings 
were  made  in  favor  of  the  plaintiffs;  the 
trial  court  concluded  that  the  plaintiffs  were 
entitled  to  recover  upon  the  notes ;  that,  by 
reason  of  the  fact  that  a  horse  of  a  different 
name  and  registry  number  was  delivered,  the 
defendants  had  been  damaged  thereby  in  the 
sum  of  $1,200,  which  sum  was  deducted  from 
the  amount  due  upon  the  notes  and  a  Judg- 
ment entered  for  the  balance.  The  defend- 
ants have  appealed. 

[1]  It  Is  argued  by  the  appellants  that  the 
respondents  were  not  entitled  to  maintain 
the  action  because  they  were  a  partnership, 
doing  business  In  this  state,  and  that  a  cer- 
tificate of  partnership  was  not  filed  as  re- 
quired by  law.    A  certificate  was  filed  before 


'  the  trial  which  complied  with  the  statute. 
If  we  concede,  however,  that  the  certificate 
;  was  not  filed  In  time,  It  does  not  appear  from 
the  record  that  the  respondents  were  doing 
business  In  this  state  at  the  time  the  action 
was  brought.  The  record  shows  that  the 
respondents  were  In  business  in  Iowa  at  that 
time,  and  there  is  no  evidence  In  the  record 
that,  at  the  time  the  action  was  brought,  they 
were  doing  business  in  this  state.  The  stat- 
ute, at  section  8309.  Rem.  Code,  provides 
that  no  person  or  persons  shall  conduct  or 
transact  business  in  the  state  under  an  as- 
sumed name  unless  such  person  or  persons 
shall  file  a  certificate  in  the  ofilce  of  the 
county  clerk  of  the  county  or  counties  in 
which  said  business  la  to  be  conducted, 
which  certificate  shall  set  forth  the  name 
under  which  said  business  Is  to  be  conducted, 
and  the  true  or  real  name  or  names  of  the 
party  or  parties  conducting  the  same.  This 
court  has  held  In  a  number  of  cases  that  the 
mere  bringing  of  an  action  does  not  consti- 
tute doing  business.  Lilly-Brackett  Co.  v. 
Sonnemann,  50  Wash.  487,  97  Pac.  605; 
Smith  &  Co.  V.  Dickinson,  81  Wash.  465,  142 
I  Pac.  1133. 

I      [2,  31  It  Is  nest  argued  that  the  court  erred 
In  refusing  an  offer  of  proof  to  the  effect  that 
a  Mr.  Gray,  who  sold  the  horse  to  the  ap- 
pellants, represented  himself  as  the  agent  of 
the  respondents,  and,  at  that  time,  repre- 
sented the  horse  which  was  delivered  to  the 
appellants  as  being  a  pure-bred  Percheron 
horse  named  Elol,  when  he  knew  that  the 
horse   was   not   a    thoroughbred    Percheron 
horse,  but  was  another  horse  named  Julian, 
'  and  that  he  fraudulently  made  these  repre- 
'  sentatlons  for  the  purpose  of  deceiving  the 
appellants.     The  court,   we  think,  properly 
excluded    this    evidence    for    two    reasons: 
First  It  was  not  proved  that  Mr.  Gray  was 
the  agent  of  the  respondents.    That  agency 
was  denied.    Respondents  testified  that  they 
had  sold  two  horses  named  Elol  and  Julian 
to  one  Clemans,  who,  in  turn,  sold  the  horse 
Julian  to  the  appellants.     And,  second.  At 
the  time  the  horse  was  delivered  to  the  ap- 
pellants, a  bill  of  sale  was  delivered  to  them, 
,  In  which  It  was  stated  that  the  only  guar- 
■  anty  given  by  the  vendor  was  contained  In 
'  the  bill  of  sale.    It  Is  well  settled  that,  where 
'  a  written  contract  excludes  parol  warranties, 
a  prior  oral  warranty  may  not  be  proved. 
Pacific  Aviation  Co.  v.  Philbrtck,  67  Wash. 
414,  121  Pac.  864;    Eilers  Music  Bouse  v. 
Oriental  Co.,  69  Wash.  618,  125  Pac.  1023. 

[4.  5]  It  is  next  argued  that  the  evidence 
required  a  finding  by  the  trial  court  to  the 
effect  that  the  appellants  had  rescinded  the 
contract  upon  discovering  that  the  horse  they 
purchased  was  a  different  horse  from  the 
one  represented.  The  record  here  clearly 
shows  that  the  name  and  number  given  to 
the  horse  was  a  mistake.  Instead  of  the 
name  of  the  horse  being  Elol,  number  44458, 
his  name  was  Julian,  register  number  3707. 
After  discovering  this  fact,  and  the  fact  that 
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the  horse  Julian  was  not  a  pure  bred  Per- 
cberon,  and  other  defects,  the  appellants 
caused  a  letter  to  be  written  on  the  24th  day 
of  January,  1908,  In  which  they  stated  that, 
because  the  respondents  had  delivered  an- 
other horse  than  the  one  represented,  the  ap- 
pellants had  been  damaged  In  the  sum  of  $1,- 
250,  and  that,  unless  the  respondents  would 
allow  this  damage  and  deduct  It  from  the 
purchase  price  of  the  horse,  they  would  hold 
the  horse  subject  to  the  respondents'  order. 
This  was  clearly  not  a  rescission  of  the  con- 
tract. If  the  horse  was  not  the  one  which 
the  appellants  Intended  to  purchase,  if  they 
had  been  misled  as  to  his  condition  and  pedi- 
gree, when  they  discovered  these  facts  It  was 
their  duty  to  rescind.  Rescission  must  be 
prompt  and  unconditional.  The  record  shows 
that  no  attempt  was  made  to  rescind  for  a 
year  after  they  had  notice  of  all  the  facts. 
When  rescission  was  offered.  It  was  mad<! 
conditional  that  the  respondents  would  al- 
low $1,250  to  be  deducted  from  the  purchasa 
price  of  the  horse.  It  Is  plain  that  this  was 
not  a  rescission  of  the  contract.  In  tirymes 
V.  Sanders  et  aL,  93  U.  S.  55,  23  L.  Ed.  798, 
it  was  said: 

"Where  a  party  desires  to  rescind  upon  tbe 
ground  of  mistake  or  fraud,  be  must,  upon  tbe 
discovery  of  the  facts,  at  ouce  aunounoe  his 
purpose,  arid  adhere  to  it.  If  he  be  silent,  and 
continue  to  treat  the  property  as  his  own,  he 
will  be  held  to  have  waived  the  objection,  and 
will  be  conclusively  bound  by  the  contract,  as 
if  the  mistalce  or  fraud  bad  not  occurred.  He 
is  not  permitted  to  play  fast  and  loose.  Delay 
and  vacillation  are  fatid  to  tbe  right  which  had 
before  subsisted." 

See,  also,  Aurora  I<and  Co.  t.  Keevan,  67 
Wash.  305,  121  Pac.  469:  Dickinson  Fire, 
etc.,  Brick  Co.  v.  Crowe  &  Co.,  63  Wash.  550, 
115  Pac.  1087. 

In  tbe  latter  case  we  said : 

"  •  *  *  A  failure  to  give  notice,  or  to  of- 
fer to  return  the  property  within  a  reasonable 
time  after  discovering  the  defects,  operates  as 
a  waiver  of  the  right  to  rescind,  and  leaves  the 
purchaser  only  the  right  to  recover  or  offset 
damages  to  the  extent  of  the  diminished  value  of 
the  article." 

In  this  case  the  diminished  value  of  the 
property  was  stated,  after  notice  of  the 
facts,  to  be  $1,250.  Tbe  trial  court  allow- 
ed $1,200  of  this  amount  in  reduction  of  the 
amount  sued  for.  The  respondents  have  not 
appealed,  and  are  therefore  bound  to  the 
same  extent  as  though  they  had  sold  the 
horse  to  the  appellants. 

[6]  It  is  argued  by  the  appellants  that  tbe 
llndings  of  fact  and  conclusions  of  law  do 
not  support  the  Judgment,  for  the  reason 
that  tbe  action  was  brought  upon  the  notes, 
and  that  a  Judgment  was  rendered  for  the 
reasonable  value  of  the  horse.  We  are  sat- 
isfied that  this  is  not  tbe  effect  of  tbe  Judg- 
ment. The  Judgment,  in  substance,  permit- 
ted the  appellants  to  offset  against  the  notes 
the  damages  which  the  court  found  by  rea- 
son of  the  misrepresentations  of  the  person 


who  sold  the  horse  to  the  appellants.    Under 
the  case  last  above  dted,  tbe  court  was  clear- . 
ly  Justified  in  so  doing,  even  if  the  agent  of 
the  respondents  sold  the  horse  to  tbe  appel- 
lants. 

We  find  no  error  In  the  record,  and  tbe 
Judgment  is  therefore  affirmed. 

ELLIS,  C.  J.,  and  HOLCOMB,  FULLER- 
TON,  and  PARKER,  JJ.,  concur. 


(175  Cal.  680) 

BORN  r.  CASTLE  et  aL    (8.  P.  7309.) 
(Supreme  Court  of  California.    Aug.  8,  1917.) 

1.  Vendor  ANn  Pcbcoabeb  <8=»31— Riout  to 
Rescin  d— M  istake. 

Where  plaintiff  paid  deposit  required  by 
proposed  contract  of  purchase  of  land,  without 
knowing  that  defendant  had  changed  it  by  re- 
ducing time  allowed  plaintiff  to  examine  title 
from  60  to  30  days,  no  contract  was  ever  made, 
and  plaintiff  may  recover  deposit  on  disoovery 
uf  mistake. 

2.  Vejjdob  and  Pubcuabeb  «=»341(1)— Rioht 
TO  Rescind— Laches. 

Delay  of  plaintiff  in  bringing  action  to  re- 
cover deposit,  mhde  by  him  under  mistaken  be- 
lief that  contract  for  sale  of  land  had  been  en- 
tered into,  was  not  laches,  where  he  did  not  dis- 
cover the  mistake  until,  on  trial  to  enforce  the 
contract,  it  appeared  from  the  evidence  intro- 
duced by  defendant,  and  there  was  no  fault  on 
his  part  in  failing  to  make  the  discovery  sooner, 
and  defendant  knew  of  mistake  and  suffered  no 
prejudice  on  account  of  the  delay. 

3.  Appeal  and  Errob  ®=s>1079— Ebbob  Waiv- 
ed IN  Appellate  Coobt— Failubk  to  Ab- 
OUE  Exceptions.  • 

The  court  will  not  examine  alleged  errors  in 
admission  and  exclusion  of  evidence  where  ap- 
pellants merely  complain  of  them  generally  nnil 
point  out  where  exceptions  relating  to  them  may 
be  found  in  the  record  without  arguing  them. 
1.  Partnebship  i3=3l43— Right  to  Rescind— 
Action— Pasties. 

An  action  to  recover  deposit,  made  by  plain- 
tiff under  mistaken  belief  that  a  contract  for 
purchase  of  land  had  been  entered  into  with 
partnership  of  which  defendant  was  a  member, 
does  not  lie  against  it  where  the  land  belonged 
to  defendant  who  took  and  retained  deposit. 
5.  Costs  «=a71— Rioirr  to  Costs. 

In  an  action  against  a  partnership  to  recov- 
er deposit,  brought  under  the  mistaken  belief 
that  contract  for  the  purchase  of  land  had  been 
made,  not  with  one  of  its  members,  but  with  it, 
partnership  is  not  entitled  to  costs  on  entry  oi 
judgment  in  its  favor  where  it  knew  of  mistake 
when  deposit  was  made,'  and  plaintiff  did  not 
learn  truth  until  after  suit  begun. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Fraudsco; 
Adolphus  E.  Oraupner,  Judge. 

Action  by  S.  A.  Born  against  A.  E.  Castle 
and  others.  From  Judgment  in  favor  of 
plaintiff,  defendants  appeal.  Affirmed  as 
against  defendant  named,  and  reversed  as  to 
other  defendants. 

J.  K.  Johnson,  of  San  Francisco,  for  appel- 
lants. Randolph  V.  Whiting,  of  San  Fran- 
cisco, for  respondent 

LORIUAN,  J.  This  is  the  second  appeal 
taken  in  this  action,  which  was  brought  to 
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recover  the  sum  of  $2,000  paid  by  plaintiff  In 
negotiations  respecting  the  purchase  of  a 
lot  of  land  In  San  Francisco.  The  original 
complaint  was  framed  on  the  theory  that  a 
contract  for  the  sale  and  purchase  of  the 
property  had  been  entered  Into  between  de- 
fendants and  plaintiff;  that  defendants  had 
failed  to  comply  with  its  terms,  and  plaintiff 
was  therefore  entitled  to  the  sum  of  $2,000 
deposited  with  defendants  at  the  time  the 
alleged  contract  had  been  entered  Into'  be- 
tween them.  During  the  trial  of  the  action 
under  the  original  complaint,  however,  it  was 
disclosed  by  evidence  produced  on  the  part  of 
defendants  that  the  contract  alleged,  and 
apon  which  plaintiff  based  his  right  of  ac- 
tion, had  never  been  executed  by  both  par- 
ties: that,  while  a  form  of  contract  for  the 
sale  and  purchase  of  the  property  described 
had  been  prepared  for  signature  by  them  both, 
and  the  $2,000  sued  for  had  been  paid  as  a  de- 
posit by  plaintiff  to  persons  purporting  to  rep- 
.  result  defendants  as  their  agents,  and  said 
sum  paid  over  to  defendants,  still  no  con- 
tract bad  ever  been  executed  between  the 
parties,  nor  was  any  agreement  ever  reached 
between  them  respecting  terms  of  sale  and 
purchase  of  said  property.  In  fact,  it  ap- 
peared clearly  that  the  $2,000  Involved  in  the 
action  was  paid  by  plaintiff  and  accepted  by 
defendants  through  one  purporting  to  act  as 
agent  of  the  latter  under  a  misapprehension 
and  mutual  mistalce  of  both  parties  upon  the 
subject.  When  during  the  trial  this  condl 
tlon  appeared  from  the  evidence,  plaintiff 
moved  the  court  for  leave  to  file  an  amended 
complaint  In  conformity  to  this  proof  and  set- 
ting up  the  facts  showing  such  misapprehen- 
sion and  mutual  mistake  respecting  the  ex- 
ecution of  a  c<mtract  between  them  under 
which  the  deposit  was  paid.  The  court  refus- 
ed to  grant  plaintiff  leave  to  do  so,  and  after 
Judgment  for  defendants  plaintiff  appealed, 
presenting  thereon  the  correctness  of  the 
ruling  of  the  trial  court  in  denying  his  said 
application.  The  appeal  was  heard  by  the 
District  Court  of  Appeal,  wliich  reversed  the 
Judgment,  holding  that  the  trial  court  should 
have  allowed  the  fliing  of  the  amended  com- 
plaint, and  remanded  the  cause,  with  direc- 
tions to  the  lower  court  to  allow  plaintiff  to 
do  so.  Bom  V.  Castle,  22  Cal.  App.  282,  134 
Pac.  347.  On  remission  to  the  trial  court 
said  amended  complaint  was  tiled,  the  cause 
tried,  and  a  Judgment  entered  in  favor  of 
plaintiff.  It  is  from  this  Judgment  and  an  or- 
der denying  their  motion  for  a  new  trial  that 
the  defendants  take  this  appeal. 

The  substantial  points  made  for  a  reversal 
nre  not  many  nor  difilcult  of  disposition.  It 
is  claimed  that  the  finding  of  the  court  that 
there  was  a  mutual  mistake  by  both  parties 
in  believing  that  an  acceptance  bad  been 
made  of  certain  terms  of  sale  and  purchase 
of  the  property,  that  a  contract  in  writing 
had  been  executed  by  the  parties  embodying 
them,  and  the  further  belief  that  the  pay- 


ment of  .the  money  by  plahitiff  to  defendant 
had  been  made  in  conformity  with  such  an 
executed  contract,  was  not  justified  by  the 
evidence.  But  there  can  be  no  doubt  on  this 
subject.  There  is  no  substantial  difference 
between  the  evidence  presented  on  the  first 
trial,  which  it  was  held  on  appeal  clearly  re- 
quired allowing  the  filing  by  plaintiff  on  his 
motion  of  an  amended  complaint  as  to  mutual 
mistake,  and  that  presented  on  this  second 
trial,  resulting  in  the  finding  that  there  was 
such  mutual  mistake  and  in  awarding  a 
Judgment  in  his  favor  based  upon  it. 

Recurring  to  that  evidence  briefly:  It  ap- 
pears that  Baldwin  &  Howell,  real  estate 
agents  in  San  Francisco,  had  applied  to  de- 
fendants for  written  authorization  to  sell 
this  property  for  them,  which  they  refused 
to  give,  informing  them,  however,  that  the 
first  yeal  e.state  agency  that  came  to  them 
with  a  bona  fide  offer  at  a  specified  price 
might  have  the  property  for  sale.  On  the 
same  day  that  this  application  for  authoriza- 
tion to  sell  was  sought  from  defendants  an 
employ^  of  said  Baldwin  &  Howell  called  on 
the  agent  of  plaintiff  at  the  ottice  of  the  lat- 
ter with  a  view  of  effecting  a  sale  to  the 
plaintiff.  The  negotiations  of  these  respec- 
tive agents  on  the  subject  resulted  in  a  form 
of  contract  being  drawn  up  by  them  for  their 
supposed  parties  principal,  whereby  It  was 
agreed  that  plaintiff  was  to  purchase  the 
property  for  a  sum  specified  in  the  prepared 
contract  and  to  pay  to  defendants  $1,000  aa  a 
deposit  on  account;  that  plaintiff  was  to 
have  60  days  to  examine  title  to  the  property, 
and  certain  circumstances  were  specified  re- 
specting this  examination  of  the  title  and  re- 
specting the  title  itself,  under  which  the 
$1,000  was  either  to  be  returned  to  plaintiff  or 
forfeited.  The  contract  also  contained  a  pro- 
vision that  It  was  made  subject  to  the  ap- 
proval of  the  owners  of  the  property.  This 
form  being  thus  prepared,  the  employ^  of 
Baldwin  &  Howell  negotiating  the  contract 
thereupon  'signed  it  for  the  defendants.  The 
agent  of  plaintiff  signed  it  in  his  behalf,  and 
in  conforuiity  to  its  terms  paid  to  the  em- 
ploye of  Baldwin  &  Howell  for  the  defend- 
ants the  $1,000  deposit  called  for.  There- 
after, and  on  the  same  day  this  contract  was 
prepared  and  signed.  It  was  presented  by  the 
said  employ^  of  Baldwin  &  Howell  to  the 
defendants  at  their  office,  and  the  $1,000 
turned  In  there.  Defendants,  however,  re- 
fused to  approve  or  affirm  the  contract.  An- 
other agreement  was  prepared  by  them  in  its 
place  as  to  the  sale  and  purchase  of  the 
property  differing  from  the  first  in  this  that 
it  required  a  deposit  of  $2,000  instead  of  $1,- 
000,  and  allowed  only  30  days  instead  of  60 
for  an  examination  by  plaintiff  of  the  title 
to  the  property.  While  these  were  the  only 
changes,  they  were,  of  course,  changes  in  re- 
gard to  material  matters  from  the  original 
contract.  Defendant  A.  E^  Castle  who  claim- 
ed to  be  the  sole  owner  of  the  property  im- 
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mediately,  with  the  assistance  of  other  mem- 
bers of  the  firm  then  In  the  ofDce  thereof, 
prepared  and  then  signed  and  approved  this 
second  contract  as  thus  drawn,  and  delivered 
It  to  the  agent  of  Baldwin  &  Howell,  as  em- 
bodying his  terms  for  the  sale  of  the  prop- 
erty. Por  some  reason  or  other  this  contract 
was  never  delivered  to  tlie  plaintiff  or  his 
agent  nor  presented  for  his  approval  by  the 
employe  of  Baldwin  &  Howiell  who  took  it, 
or  any  one  else,  and  In  fact  plaintiff  never 
learned  of  the  facts  concerning  the  rejection 
of  the  first  contract  and  the  making  or  ex- 
istence of  the  latter  one  until  these  matters 
were  disclosed  In  the  testimony  produced  by 
defendants  upon  the  first  trial,  some  four 
years  thereafter.  On  the  same  day  that  these 
contracts  were  drawn  and  after  the  prepara- 
tion of  the  second  one  the  employ^  of  Bald- 
win &  Howell  Informed  plaintiff  that  the 
defendants  demanded  a  deposit  of  $2,000  in- 
stead of  $1,000  which  the  plaintiff  forthwith 
made.  This  was  the  only  information  he  did 
give  him  on  the  subject.  He  was  not  inform- 
ed that  there  had  been  any  other  change  in 
the  contract  originally  signed  or  that  it  had 
not  been  approved  by  defendants  or  that  any 
other  contract  had  been  drawn,  but,  on  the 
contrary,  was  permitted  to  believe  that  in 
every  other  respect  than  the  amount  to  be 
deposited  the  contract  stood  as  originally 
drawn. 

[1]  There  can  be  no  question  hut  what 
the  evidence  established  these  facts,  and  as 
a  clear  result  therefrom  it  Is  apparent  that 
there  never  was  any  contract  as  to  the  sale 
and  purchase  of  this  property  entered  into  be- 
tween the  parties;  no  consideration  for  the 
payment  of  the  money  by  plaintiff  nor  justifi- 
cation far  its  receipt  and  retention  by  defend- 
ants. It  was  clearly  a  payment  of  money 
made  under  a  mutual  mistake  of  fact,  and 
which,  under  a  familiar  principle  of  law, 
plaintiff  was  entitled  to  recover  back  on  dis- 
covery of  the  mistake.  It  Is  unnecessary  to 
dte  authorities  to  this  proposition,  which 
is  not  and  cannot  be  questioned.  It  is  fur- 
ther unnecessary  to  consider 'other  evidence 
in  the  case  bearing  on  the  destruction  of  the 
records  in  the  great  fire  of  April  18, 1906,  dur- 
ing  the  period  specified  In  the  contract  for  the 
examination  of  title,  and  its  legal  effect,  the 
seasonableness  of  the  demand  of  plaintiff 
for  the  return  of  the  deposit  and  what  the 
relation  of  the  employ^  of  Baldwin  &  Howell, 
who  secured  the  second  contract,  was  to  the 
respective  parties  to  this  action  in  the  ob- 
taining of  It.  These  matters  would  only 
be  Important  in  the  event  that  there  had 
been  in  fact  a  contract  entered  into  between 
the  parties  plaintiff  and  defendants  and  un- 
der which  the  deposit  was  made.  There 
was  none.  In  fact,  the  action  of  plaintiff 
under  bis  amended  complaint  was  necessarily 
based  on  the  theory  of  the  nonexistence  of 
such  a  contract  and  to  recover  a  paymentmade 
In  the  honest,  but  mistaken,  belief  of  both  par- 


ties that  one  bad  been  executed  between  them. 
As  the  evidence  clearly  supported  this  theory 
and  the  finding  on  it.  It  is  immaterial  to  con- 
sider other  evidence  which  might  have  been 
pertinent  had  a  contract  in  fact  been  made. 

[2]  It  is  further  contended  that  the  plain- 
tiff was  guilty  of  laches  in  bringing  his  ac- 
tion for  the  recovery  of  the  deposit.  This, 
of  course,  can  only  apply  to  the  present 
phase  of  the  action — the  recovery  of  this 
money  on  the  ground  that  it  was  paid  to  de- 
fendants by  mutual  mistake  of  the  parties. 
But  plaintiff  honestly  believed,  as  is  apparent 
from  the  evidence,  that  the  original  contract 
had  been  entered  into  between  himself  and 
the  defendants,  and  was  proceeding  to  en- 
force his  right  under  that  belief,  when  oa 
evidence  produced  by  the  defendants  it  ap 
peared  to  him  for  the  first  time  during  the 
trial  that  the  contract  on  which  he  was 
suing  had  never  been  executed.  The  first 
that  plaintiff  learned  of  the  mutual  mistake 
concerning  this  execution  of  the  contract 
was  at  that  time.  There  was  no  fault  on ' 
his  part  in  failing  to  make  the  discovery 
earlier ;  the  mistaken  belief  was  induced  by 
the  conduct  of  the  employ^  of  Baldwin  & 
Howell,  who,  at  least  after  the  second  con- 
tract was  delivered  to  him  by  defendant  A. 
E.  Oastle,  was  the  agent  of  defendant  to 
communicate  the  fact  of  nonapproval  of 
the  first  and  the  tender  of  the  second  con- 
tract in  its  place.  Defendants,  during  the 
several  years  intervening  between  the  bring- 
ing of  this  suit  and  its  first  trial,  knew  that 
plaintiff  was  depending  in  good  faith  upon 
the  existence  of  a  contract  which  they  knew 
had  never  been  made.  No  prejudice  what- 
ever resulted  to  them  or  any  of  them  from 
the  delay  complained  of.  Under  these  cir- 
cumstances there  was  no  laches  on  the  part 
of  plaintiff.  This  was  so  held  by  the  Dis- 
trict Court  of  Appeal  when  the  same  point 
was  made  by  defendants  there  in  attempted 
justification  of  the  ruling  of  the  trial  court 
denying  plaintiff  leave  to  amend — a  conclu- 
sion which  was  approved  by  this  court  in 
denying  a  rehearing  in  the  case. 

[3]  Complaint  is  made  of  a  large  number 
of  rulings  of  the  trial  court  on  the  admission 
and  exclusion  of  testimony.  But  all  that 
appellants  do  respecting  these  rulings  is  to 
complain  generally  of  them  and  to  point  out 
where  the  exceptions  relating  to  them  may 
be  found  In  the  record.  They  do  not  assert 
In  what  respect  the  rulings  are  objectionable 
or  make  any  argument  concerning  them. 
This  being  so,  we  will  not  examine  points 
thus  perfunctorily  made.  If  counsel  will  not 
discuss  them,  neither  shall  we.  Pigeon  v. 
Fuller,  166  Cal.  702,  105  Pac.  976.  . 

[4]  The  last  point  made  is  that  the  judg- 
ment is  erroneous.  The  court  entered  judg- 
ment against  the  defendants  as  copartners 
under  the  firm  name  of  Oastle  Bros,  and 
against  the  defendant  Albert  E.  Castle  in- 
dividuaUy.    It  Is  claimed  that  the  judgment 
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against  the  copartnership  was  unwarranted, 
and  we  agree  with  appellants  on  this  point. 
It  is  no  doubt  true  that  the  agent  of  Raid- 
win  &  Howell  and  plaintiff's  agent  believed 
that  the  property  belonged  to  the  partner- 
ship when  negotiations  respecting  It  were 
first  opened  up  and  the  original  form  of  con- 
tract prepared,  and  the  $1,000  was  turned 
In  at  the  office  of  Castle  Bros,  by  htin  when 
the  eniplo.vd  of  Baldwin  &  Howell  went  there 
with  reference  to  an  approval  of  the  first 
contract.  The  property,  however,  stood  in 
the  name  of  Albert  E.  Castle,  and  the  de- 
posit paid  in  at  the  office  of  the  partnership 
was  taken  by  blm,  and  he  still  retains  it. 
The  partnership  had  nothing  to  do  in  the 
matter  except  as  we  shall  mention  presently. 
The  Judgment  is  therefore  reversed  so  far 
as  it  runs  against  the  partnership  of  Castle 
Bros. 

[51  Tills  reversal  shall,  however,  be  with- 
out costs  to  this  appellant  partnenihip,  be- 
cause, while  it  did  not  own  the  property  or 
receive  the  deposit  money,  its  members  knew 
that  plaintiff  and  the  employ^  of  Baldwin 
ft  Howell  believed  that  the  partnership  did 
own  it;  that  they  were  conducting  negotia- 
tions on  that  assumption  and  that,  the  de- 
posit was  paid  into  the  office  in  the  belief 
that  the  firm  was  the  proper  person  to  re- 
ceive it;  that  the  several  members  of  the 
firm  were  called  in  and  conferred  with  the 
employ^  of  Baldwin  &  Howell  as  to  the 
terms  and  conditions  which  Albert  B.  Castle 
Inserted  in  the  second  contract;  they  all 
Imew — the  firm  and  A.  E.  Castle — that  plain- 
tiff believed  the  partnership  to  be  the  owner 
of  the  property  and  was  suing  It  to  recover 
the  deposit,  in  the  honest  belief  that  the 
firm  had  signed  the  contract  of  dale  and  re- 
ceived the  money,  a  belief  of  which  at  no 
time,  under  the  pleadings  or  othtrwise.  un- 
til some  time  during  the  first  trial,  did  the 
firm  disabuse  him.  Under  these  cirounistanc- 
es  we  think  it  only  fair  that  the  partnership 
should  bear  the  burden  of  any  expense  it 
may  have  been  put  to  in  this  litigation. 

The  Judgment  and  order  in  favor  of  plain- 
tiff against  A.  E.  Castle  are  aflirmed,  with 
costs.  The  Judgment  and  order  agalnat  the 
partnership  of  Castle  Bros,  are  reversed, 
without  costs. 

We  concur:   HENSHAW,  J.;   MBLVIN.J. 


(175  Cal.  693) 

DUNCAN  V.  DUNCAN.    (L.  A.  4536.) 

(Supreme  Court  of  California.    Ang.  10,  1917.) 

1.  DivoBCE  €=»249(2)— Question  RAissn— Db- 
CBRB  Founded  on  Stipulation. 
Where  decree  for  the  wife  on  her  cross- 
complaint  in  a  husband's  divorce  suit  recited 
that  the  disposition  made  of  both  pieces  of 
property  described  in  the  complaint  was  founded 
on  the  stipulation  of  the  parties  made  in  open 
court,  no  question  could  be  raised  on  the  hus- 
band's appeal  concerning  the  adjudication  of 
property  rights. 


2.  Divorce  igsalTS— STiP0i.ATiOHr— Jpdqment 
AS  Babrino  Appeal. 
Neither  husband  nor  wife,  by  complying  with 
their  stipulation,  made  in  open  court  in  the  hus- 
band's divorce  suit,  as  to  their  property  riehts, 
the_  stipulation  being  carried  into  the  decree, 
waived  the  right  to  appeal  from  other  inde- 
pendent parts  of  the  decree,  since,  to  bar  the 
right  of  appeal  on  the  ground  of  acquiescence, 
the  acts  relied  on  must  be  such  as  to  clearly 
and  unmistakably  show  acquiescence,  and  must 
be  unconditional,  voluntary,  and  absolute,  and, 
where  a  judgment  or  decree  relates  to  distinct 
matters,  acquiescence  as  to  one  will  not  bar  an 
appeal  as  to  the  others. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Charles  Monroe,  Judge. 

Action  by  Hamilton  B.  Duncan  against 
Elizabeth  Duncan.  From  a  Judgment  for 
defendant  on  her  cross-complaint,  plaintiff 
appeals.  On  motion  to  dismiss.  Motion  de- 
nied. 

Peyton  H.  Moore,  of  Los  Angeles,  for  ap- 
pellant Oscar  Lawler  and  A.  I.  McCormlck, 
both  of  Iios  Angeles,  for  respondent 

SLOSS,  J.  Motion  to  dismiss  appeal.  The 
action  is  one  for  divorce  instituted  by  the 
husband.  The  wife  answered,  and  filed  a 
cross-complaint,  asking  that  a  divorce  be 
granted  her.  The  complaint  alleged  that  two 
pieces  of  real  estate  standing  of  record  In  the 
name  of  the  wife  were  community  property, 
and  asked  for  a  decree  so  declaring.  .  The 
answer  claimed  that  all  of  this  property  was 
the  separate  estate  of  the  wife.  Findings 
were  waived,  and  the  court  made  Its  Interloo 
utory  decree,  adjudging  that  the,  defendant 
was  entitled  to  a'  divorce  from  the  plaintiff. 
It  further  adjudged  that  one  of  the  parcels 
described  in  the  complaint  was  the  separate 
property  of  the  wife,  and  that  the  other  was 
the  community  property  of  the  parties.  The 
plaintiff  appeals  from  the  Judgment. 

The  motion  to  dismiss  the  appeal  Is  based 
upon  the  ground  that  the  plaintiff  and  ap- 
pellant has,  since  the  taking  of  bis  appeal, 
accepted  the  fruits  and  benefits  of  the  Judg- 
ment which  he  now  seeks  to  attack.  By  af- 
fidavit it  Is  made  to  appear  that  since  the 
making  of  the  interlocutory  decree,  and  since 
the  taking  of  the  appeal,  the  wife  (respond- 
ent In  this  appeal)  has  been  in  possession  of 
the  property  adjudged  to  be  community  es- 
tate, and  received  the  rents  thereof.  She 
has,  however,  pursuant  to  the  Judgment  and 
the  appellant's  demand,  accounted  to  him 
for  one-half  of  said  rents,  and  has  paid  one- 
half  of  the  Installments  due  on  a  mortgage, 
and  one-half  of  all  other  charges  against  said 
property;  the  other  half  thereof  being  paid 
by  plaintiff. 

[1]  It  appears  that  while  the  notice  of  ap- 
peal is  general  in  Its  terms,  the  only  points 
raised  by  appellant  in  his  brief  relate  to  the 
determination  that  he  is  not,  and  that  de- 
fendant is,  entitled  to  a  divorce.  No  ques- 
tion is  raised  concerning  the  adjudication  of 
property  rights,  and,  when  we  come  to  look 
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at  tbe  decree,  we  see  that  no  sucta  question 
could  be  raised.  Tlie  decree  recites  that  the 
disposition  made  of  both  pieces  of  property 
described  In  the  complaint  is  founded  upon 
the  stipulation  of  the  parties  made  In  open 
court  The  payments  mentioned  In  the  af- 
fidavits of  tbe  moving  party  were  payments 
called  for  by  tbe  terms  of  the  stipulation 
thus  carried  Into  tbe  decree. 

[2]  In  order  to  bar  the  right  appeal  on 
tbe  ground  of  acquiescence,  "the  acts  relied 
upon  must  be  such  as  to  clearly  and  unmis- 
takably show  acquiescence,  and  It  must  be 
unconditional,  voluntary,  and  absolute;  and, 
where  a  judgment  or  decree  relates  to  two 
or  more  distinct  matters  or  demands,  ac- 
quiescence therein  as  to  one  of  such  matters 
or  demands  will  not  bar  an  appeal  as  to  t^he 
others."  3  C.  J.  665,  660;  Coffman  v.  Bush- 
ard,  164  Cal.  663,  130  Pac.  425.  Tbe  Issues 
regarding  the  status  of  the  property  were  re- 
moved from  controversy  by  the  agreement  of 
the  parties,  and  were  thus  severed  from  the 
dispute  over  the  right  to  a  divorce.  The  de- 
cree, and  the  stipulation  carried  Into  it,  evi- 
dently contemplated  that  the  terms  of  the 
agreement  were  to  be  carried  into  effect  at 
once.  It  cannot  fairly  be  held  that  either 
party,  by  complying  with  this  agreement, 
waived  the  right  to  appeal  from  other  and 
Independent  parts  of  tbe  decree. 

Tbe  motion  to  dismiss  Is  denied. 

We  concur:  ANGELLOTTI,  C.  J.;  SHAW, 
J.;  VICTOR  E.  SHAW,  Judge  pro  tem.; 
HENSHAW,  J.;    MELVIN,  J. 


(175  Cal.  6S6) 
TREMBLE  v. 


TUMAN  et  «1.     (S.  P.  7071.) 


(Supreme  Court  of  California.     Aug.  10,  1917.) 

1.  CONTBACTS   «=s>354  —   Inconsistknct  Be- 
TWEKN  General  and  Special  Vebdicts. 

In  an  action  b.v  the  owner  of  land  against 
tbe  contractor  to  erect  a  building  thereon  and 
the  latter'g  surety,  special  verdicts  that  the  con- 
tractor did  not  have  men  working  on  the  build- 
ing every  working  day  between  two  dates,  that 
on  tbe  latter  date  the  job  was  taken  away  from 
the  contractor  and  finished  by  the  owner,  and 
that  the  contractor  agreed  with  the  owner,  etc., 
that  she  might  complete  the  job,  were  not  incon- 
sistent with  general  verdict  against  both  defend- 
ants, tbe  contractor  and  his  surety,  abandon- 
ment being  squarely  an  issue  in  the  case,  and 
the  general  verdict  construable  as  a  finding  of 
such  abandonment,  while  the  special  verdicts 
could  be  reconciled  with  the  general  verdict 

2.  Tmal  (8=3359(1)  —  Infehenckb  Favobino 
General  Verdict. 

All  inferences  and  intendments  favor  the 
general  verdict,  so  that  answers  to  special  in- 
terrogatories cannot  be  enlarged  by  inferences 
to  vitiate  general  verdict. 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County;   W.  S.  Wells,  Judge. 

Action  by  C.  E.  Tremble  against  G.  E.  Tu- 
man  and  the  United  States  ITidelity  &  Guar- 
anty Company.  E^rom  a  judgment  for  plain- 
tiff against  defendant  Tuman,  be  appeals. 
Reversed,  with  directions  to  enter  judgment 


for  defendant  Tuman  and  against  tbe  Guar- 
anty  Company. 

Stetson  tt  Koford,  of  Oakland,  for  appel- 
lant Thomas,  Beedy  &  Lenagan,  of  San 
EVandsco,  for  respondent 

HENSHAW,  J.  Plaintiff,  tbe  owner  of 
land  upon  which  tbe  defendant  Tuman  had 
contracted  to  erect  a, building,  brought  this 
action  against  that  contractor  and  against 
bis  codefendant.  United  States  Fidelity  4 
Guaranty  Company,  surety  upon  the  under- 
taking given  by  tbe  contractor  conditioned 
upon  tbe  due  and  faithful  perfomtance  of 
his  contract 

Th6  complaint  charged  a  failure  and 
breach  of  the  contract  upon  the  part  of  Tu- 
man, an  abandonment  of  tbe  contract,  and 
tbe  taking  over  and  completion  of  tbe  work 
by  the  plaintiff. 

Tbe  fourteenth  clause  of  the  building  con- 
tract under  which  the  work  was  done  made 
provision  as  follows : 

"Should  the  contractor,  at  any  time  daring 
tbe  progress  of  the  work,  refuse  or  neglect,  with- 
out the  fault  of  the  owner,  architect,  or  su- 
perintendent, to  supply  a  sufficiency  of  materials 
or  workmen  to  complete  the  contract  within  the 
time  limited  herein,  or  any  lawful  extension 
thereof,  for  a  period  of  more  than  three  (3)  days 
after  having  been  notified  by  the  owner  in  writ- 
ing to  furnish  the  same,  the  owner  shall  have 
power  to  furnish  and  provide  said  materials  or 
workmen  to  finish  the  said  work;  and  tbe  rea- 
sonable expenses  thereof  shall  be  deducted  from 
the  amount  of  tbe  contract  price." 

Upon  this  tbe  complaint  charged  in  para- 
graph 5  of  the  amended  complaint  as  follows: 

"That  Mr.  Tuman  failed  to  complete  tbe 
apartment  house  within  tbe  time  provided  in  the 
contract,  and  refused  to  supply  a  sufficiency  of 
materials  or  workmen  to  complete  the  contract 
within  the  time  limited;  that  Mrs.  Tremble  no- 
tified Tuman  in  writing  to  furnish  such  materi- 
als and  workmen,  but  that  Tuman  continued 
for  a  period  of  four  days  after  notice  to  refuse 
and  neglect  to  furnish  such  materials  and  work- 
men ;  that  plaintiff  thereafter  immediately  com- 
menced the  completion  of  the  said  contract  and 
apartment  house  building,  and  continued  so  to 
do  diligently  and  with  all  possible  dispatch,  and 
completed  the  same  at  the  earliest  possible  date. 

*  •    • " 

Tbe  complaint  also  charged : 

That  after  the  construction  of  the  building 
had  progressed  beyond  the  time  provided  io  the 
contract  for  the  second  payment  "the  contrac- 
tor abandoned  said  buildmg,  said  building  con- 
tract,   and    the    construction    of    said    building, 

•  •  *  and  thereafter  did  nothing  towards 
the  completion  or  construction  of  said  building; 
that  prior  to  said  abandonment  by  said  defend- 
ant Tuman  said  plaintiff  delivered  to  said  de- 
fendant," etc. 

Tbe  Fidelity  &  Guaranty  Company  In  its 
answer  denied  this  abandonment.  The  is- 
sue of  abandonment  was  thus  directly  In  the 
case.  Moreover,  the  jury  was  speciflcally  in- 
structed upon  Uie  question  of  abandonment 
thus: 

"You  are  instructed  that,  if  you  find  from  the 
evidence  that  the  defendant  Tuman  abandoned 
his  contract  for  the  construction  of  the  apart- 
ment house  at  any  time  l>efore  the  completion 
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thereof  by  him,  70a  may  retnm  a  yercUct  for 
the  plaintiff." 

Special  Interrogatoriee  were  submitted  to 
the  Jury,  which.  In  addition  to  the  answers 
thereto,  returned  Its  general  verdict  against 
both  defendants.  Because  of  the  conceived 
inconsistency  t)etween  the  special  verdicts 
and  the  general  verdict,  the  court  refused  to 
enter  judgment  in  favor  of  the  plaintllT 
against  the  defendant  bonding  company  and 
gave  Judgment  against  the  contractor  alone. 
The  soundness  of  its  ruling  in  this  regard  is 
the  question  presented  on  this  appeal. 

The  special  issues  upon  which  the  lower 
court  gave  judgment  for  the  defendant  cor- 
poration are  the  following: 

"Question:  Between  October  24,  1911,  and  No- 
vember 14,  1911,  did  Mr.  Tnman  have  men 
worlang  on  the  building  every  working  day? 
Answer:  No. 

"Question:  Did  Mrs.  Tremble  or  Mr.  Reed  take 
the  job  away  from  the  defendant  contractor 
and  finish  the  building  herself?  If  so,  when 
did  she  take  over  the  job?  Answer:  Yes;  No- 
vember 14,  1911. 

"Question:  Did  Mr.  Tnman  or  Mr.  Graves 
agree  with  Mr.  Reed  that  Mrs.  Tremble  or  Mr. 
Beed  might  take  the  job  out  of  their  hands  and 
complete  it  herself?    Answer:  Yes." 

[1,  2]  There' is  no  inconsistency  between 
these  special  verdicts  and  the  general  ver- 
dict under  which  the  Jury  held  the  bonding 
company  liable.  It  is  the  rule  that  all  in- 
ferences and  intendments  favor  the  general 
verdict,  and,  this  being  so,  the  answers  to 
special  interrogatories  cannot  be  enlarged  by 
such  inferences  and  intendments  so  as  to 
vitiate  the  general  verdict  Clementson, 
Special  Verdicts,  pp.  134,  135.  This  court 
has  said: 

"The  rule  is  that  the  general  verdict  imports  a 
finding  in  favor  of  the  plaintiff  on  all  the  aver- 
ments of  the  complaint  material  to  his  recov- 
ery."   Merritt  v.  WUcox,  52  Cal.  238. 

As  we  have  said,  abandonment  was  square- 
ly to  Issue  in  the  case.  The  general  verdict 
is  to  be  construed  as  a  finding  of  such  aban- 
donment, and  it  Is  in  the  light  of  this  finding 
that  the  special  verdicts  are  to  l>e  read  and 
reconciled  with  the  general  verdict  tf  rea- 
sonably possible.  It  is  not  only  reasonably 
possible,  but  no  difficulty  arises  in  so  doing. 
In  narrative  form  the  special  verdicts,  read 
In  connection  with  the  general  verdict, 
amount  to  this:  For  nearly  a  month. before 
Novemlier  14,  1911,  the  contractor  had  ceas- 
ed to  work  on  the  building.  Then  on  Novem- 
ber 14th  plaintiff,  holding  that  the  contractor 
has  thus  abandoned  his  contract,  decided  to 
take  over  the  work  .of  construction.  A  con- 
ference was  had  between  the  plaintiff  and 
her  architect,  upon  the  one  hand,  and  the 
contractor,  on  the  other,  and  the  contractor 
agreed  to  this.  Such  is  not  only  the  fair  and 
reasonable  construction  of  these  special  ver- 
dicts, but  it  is  the  most  obvious  one. 

Wherefore  the  judgment  appealed  from  is 
reversed,  with  directions  to  the  trial  court 
to  enter  judgment  In  favor  of  appellant  and 


against  respondent.  United  States  Fidelity 
&  Guaranty  Company,  under  the  general  ver- 
dict of  the  jury. 

We  concur:  ANGELLOTTI,  0.  J.;  MEL- 
VIN,  J.;  IX>RIGAN,  J.;  SHAW,  J.;  SLOSS, 
J.;   LAWLOR,  J. 

(175  Cal.  719) 

BERGBR  V.  SUPERIOR  COURT  OP  SAC- 
RAMENTO COUNTY.     (Sac.  2623.) 

(Supreme  Court  of  California.    Aug.  14,  1917.) 

1.  Contempt  «=»B4(4)  —  AmDAvrr  —  Bvm- 

CIENCT. 

The  affidavit  by  which  a  contempt  proceed- 
ing  is  instituted  must  state  facts  constituting 
the  offense  in  order  to  support  an  adjudication 
of  contempt. 

2.  Injunction  ^=>22&  —  Violation  —  (Con- 
tempt—Pebsons  Liable. 

Petitioner,  who  was  not  a  member  of,  or 
connected  as  aider  or  abettor  or  in  any  other 
way  with  defendant  union,  and  not  a  party  to 
the  suit  enjoining  it  and  certain  ofiioers  thereof 
from  picketing  plaintiff's  place  of  business,  could 
not  be  adjudged  guilty  of  contempt  for  a  viola- 
tion  of   the  mandate. 

3.  Injunction  «=>228  —  Violation  —  Con- 
TEUPT— Pebbons  Liable. 

Where  an  injunction  runs  also  to  a  class  of 
persons  through  whom  the  enjoined  party  may 
act,  such  persons,  though  not  parties  to  the  ac- 
tion, may  be  adjudged  guilty  of  contempt  for  a 
violation  of  the  injunctiin. 

In  Bank.  Certiorari  by  (Charles  E.  Berger 
against  the  Superior  Court  of  Sacramento 
0>unty,  Hon.  Chas.  O.  Buslck,  Judge,  to  re- 
view an  order  adjudging  petitioner  guUty  of 
contempt.  '  Order  annulled. 

Henry  B.  Lister,  of  San  Francisco,  and 
Charles  B.  Harris,  of  Sacramento,  for  peti- 
tioner. W.  T.  Phipps,  of  Sacramento,  for  re- 
spondent. 

ANGBLLOTTI,  C.  J.  This  is  a  proceeding 
In  certiorari  to  review  an  order  of  the  su- 
perior court  of  Sacramento  county,  adjudg- 
ing petitioner  guilty  of  contempt  for  viola- 
tion of  the  terms  of  a  final  judgment  of  said 
court,  enjoining  certain  parties  therein  nam- 
ed, "their  officers,  members,  agents,  clerks, 
attorneys  and  servants"  from  "picketing"  or 
causing  to  be  picketed  the  place  of  business 
of  the  plaintiffs  in  the  action  with  any  plac- 
ard or  device  having  on  it  words  and  figures 
as  follows:  "This  theater  Is  unfair  to  organ- 
ized labor.  Indorsed  by  (Central  Labor  Coun- 
cil"— or  any  other  placard  or  device  having 
words  of  similar  import  and  form,  or  from 
displaying  any  such  placard  or  device  in 
front  of  or  in  the  Immediate  vicinity  of  said 
place  of  business.  The  parties  named  in  the 
judgment  as  so  enjoined  were  all  the  defend- 
ants in  the  action,  being  a  Motion  Picture 
Operators'  Union  and  certain  officers  there- 
of. The  petitioner,  Berger,  was  not  a  party 
to  the  action,  and  was  not  named  in  the 
judgment  The  affidavit  on  which  the  con- 
tempt proceeding  was   based   shows   merely 
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the  following:  Some  five  months  after  the 
judgment  was  given  he  did  "picketing"  In 
front  of  plaintiff's  place  of  business,  "by 
walking  and  parading  back  and  forth  in 
front  of  Bald  premises,  and  carrying  on  hia 
person  a  conspicuously  displayed  sash,  which 
sash  bore  words  conspicuously  displaying  in 
large  letters,  to  wit:  'Unfair  to  organized 
labor.' "  He  was  then  personally  served  with 
a  copy  of  said  Judgment,  but  nevertheless 
continued  his  acts.  It  was  for  this  alleged 
disobedience  to  the  terms  of  the  Judgment 
that  be  was  adjudged  guilty  of  contempt  by 
the  court  and  punishment  was  imposed. 
There  was  no  allegation  whatever  in  the  af- 
fidavit, which  constitutes  the  foundation  of 
the  contempt  proceeding,  to  the  effect  that 
petitioner  was  a  member  of  the  defendant 
Motion  Picture  Operators'  Union,  or  that 
there  was  any  connection,  either  as  aider, 
abettor,  or  In  any  other  way,  between  him 
and  any  of  the  enjoined  parties,  or  that  he 
was  an  ofllcer  or  member  or  agent  or  clerk 
or  attorney  or  servant  of  any  such  party.  So 
far  as  appears  therefrom  or  from  the  find- 
ings of  the  Judge  of  the  superior  court  he 
was  an  absolute  stranger  to  the  proceedings, 
having  no  connection,  direct  or  indirect,  with 
any  of  the  parties,  and  not  acting  in  concert 
with  any  of  them.  The  claim  that,  although 
an  entire  stranger  to  tSe  proceedings,  he  was 
guilty  of  contempt,  is  based  entirely  on  the 
fact  that  he  had  actual  notice  of  the  terms 
of  the  injunction,  by  reason  of  the  service  of 
a  copy  thereof  upon  him,  and  because  of 
this  actual  notice  is  bound  by  its  terms  equal- 
ly with  those  against  whom  it  runs. 

;Hy  It  is  thoroughly  settled  In  this  State 
that  the  affidavit  by  which  a  contempt  pro- 
ceeding is  instituted,  in  order  to  sufficiently 
support  an  adjudication  of  contempt,  must 
state  facts  constituting  the  offense.  It  Is 
the  complaint  in  such  a  case,  and  if  defective 
in  that  respect,  the  adjudication  cannot 
stand.  So  we  are  not  concerned  here  with 
any  question  whether  the  lower  court  might 
properly  Infer,  as  mere  matter  of  evidence, 
from  the  facts  set  forth  In  the  affidavit,  that 
petitioner  was  acting  In  concert  with  the  en- 
joined parties  as  an  agent  or  servant  of 
some  kind  or  as  an  alder  or  abettor,  or  in 
support  of  their  claims.  Such  was  neither 
the  charge  against  him  nor  the  conclusion  of 
the  lower  court.  The  Judgment  of  contempt 
was  based  solely  on  the  fact  that  he  did  the 
specified  thing,  with  actual  notice  that  other 
jiersons  were  enjoined  from  doing  the  same 
thing  by  a  Judgment  in  a  civil  action  to 
which  he  was  not  a  party,  and  which  did  not, 
by  its  terms,  prohibit  him  from  doing  any- 
thing. 

[2,  3]  It  seems  manifest  on  principle  that 
this  affidavit  did  not  ciiarge  a  disobedience 
of  the  Judgment.  The  Judgment  enjoining 
was  not  a  Judgment  in  rem,  of  course,  but 
strictly  one  in  personam.  Ordinarily  only 
the  parties  to  an  action  and  their  successors 


are  bound  by  a  Judgment  given  in  an  action 
inter  partes.  In  matters  of  Injunction,  how- 
ever, it  has  been  a  common  practice  to  make 
the  injunction  run  also  to  classes  of  persons 
through  whom  the  enjoined  party  may  act, 
such  as  agents,  servants,  employ^,  alders, 
abettors,  etc.,  though  not  parties  to  the  ac- 
tion, and  this  practice  has  always  been  up- 
held by  the  courts,  and  any  of  such  parties 
violating  its  tenys  with  notice  thereof  are 
held  guilty  of  contempt  for  disobedience  of 
the  Judgment  But  the  whole  effect  of  this 
Is  simply  to  make  the  injunction  effectual 
against  all  through  whom  the  enjoined  party 
may  act,  and  to  prevent  the  prohibited  actioa 
by  persons  acting  in  concert  with  or  in  sup- 
port of  the  claim  of  the  enjoined  party,  who 
are  in  fact  his  aiders  and  abettors.  As  we 
have  said,  this  practice  is  thoroughly  settled 
and  approved  by  the  courts,  and  there  is  a 
fair  foundation  for  a  conclusion  that  persons 
so  co-operating  with  the  enjoined  party  are 
guilty  of  a  disobedience  of  the  injunction. 
But  despite  expressions  In  some  authorities 
that  at  first  blush  lend  support  to  the  con- 
tention of  respondent,  it  Is  generally  held 
that  a  theory  of  disobedience  Qf  the  injunc- 
tion cannot  be  predicated  on  the  act  of  a 
person  not  In  any  way  included  in  Its  terms 
or  acting  In  concert  with  the  enjoined  party 
and  In  support  of  his  claims.  Most  of  the 
cases  dted  by  learned  counsel  for  respondent 
relate  to  a  person  so  included  or  so  acting. 
The  situation  as  to  the  law  in  this  regard 
Is,  as  we  think,  correctly  set  forth  in  the 
opinion  of  the  New  York  Court  of  Appeals  In 
Rlgas  v.  Livingston,  178  N.  Y.  20,  70  N.  B. 
107,  In  which  It  was  said: 

"It  is  true  that  persona  not  parties  to  the  ac> 
tion  mny  be  bound  by  an  injiinctinn  if  they  have 
knowledge  of  it,  provided  they  are  sprvants  or 
agents  of  the  defendants  or  act  in  collusinn  or 
cnmbinatioo  with  them.  •  •  «  Authorities 
illustrating  the  rule  might  be  cited  to  an  indefi- 
nite extent,  "bnt  the  underlying  principle  in  all 
cases  of  this  class,  on  which  is  founded  the  pow- 
er of  the  court  to  punish  for  the  violation  of  its 
mandate  persons  not  parties  to  the  action,  is 
that  the  parties  so  pnnished  were  acting  either 
as  the  agents  or  servants  of  the  defendants  or 
in  oombinatinn  or  collusion  with  them  or  in  as- 
sertion of  their  rights  or  claims." 

This  was  approvingly  quoted  by  the  samo 
court  In  People,  etc..  t.  Marr,  181  N.  Y.  463, 
74  N.  E.  431,  106  Am.  St  Rep.  562,  3  Ann. 
Cas.  25,  and  we  think  it  is  unquestionably 
correct.  Even  in  the  federal  cases  relied  on 
as  establishing  that  under  the  practice  of  the 
federal  courts  an  absolute  stranger  to  the 
proceedings  having  actual  notice  of  the  In- 
junction may  be  punished  as  for^a  contempt 
in  the  event  of  action  by  him  in  contraven- 
tion of  its  terms.  It  is  recognized  that  his 
contempt  is  not  for  disobedience  of  the  in- 
junction. The  only  theory  upon  which  sudi 
decisions  declare  be  may  be  held  at  all  under 
such  circumstances  is  set  forth  in  the  opin- 
ion iu  Garrigan  r.  United  States,  163  Fed.  16, 
89  C.  C.  A.  494,  23  U  R.  A.  (N.  S.)  1295, 
where  It  was  said  that  "be  is  not  chargeable 
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for  breach  or  violation  of  tbe  Injunction,  in 
tbe  well-recognized  sense  of  those  terms  ap- 
plicable to  parties,"  and  therefore  no  reme- 
dial contempt  proceedings,  "for  the  benefit 
and  enforcement  of  the  rights"  of  parties  to 
the  snlt  could  be  maintained  against  him, 
and  that  the  proceedings  and  conviction 
must  be  regarded  as  "distinctly  criminal  in 
their  nature,"  and  solely  "to  punish  for  acts 
In  contempt  of  the  power  and  dignity  of  the 
court."  We  think  it  manifest  there  can  be 
no  disobedience  of  an  injunction  by  a  person 
who  is  not  included  in  the  mandate  of  the 
court,  either  by  name  or  as  a  member  of  a 
dass  of  persons  which  la  properly  included, 
and  who  is  not  acting  as  an  aider  and  abet- 
tor of  one  so  Included  in  the  assertion  of 
his  claims.  The  injunction  here  was  not  one 
prohibiting  the  picketing  of  plaintifTs  prem- 
ises by  any  and  all  persons,  one  running 
against  the  whole  world,  as  it  were,  but  sim- 
ply one  prohibiting  certain  persons  and 
classes  of  persons  from  picketing,  and  only 
those  who  may  fairly  be  held  to  be  included 
In  its  terms  can  disobey  the  same. 

We  are  entirely  at  a  loss  to  see  bow,  there 
being  no^  disobedience  of  the  injunction  charg- 
ed, as  we  have  shown,  there  can  be  any  con- 
Tlction  of  contempt  based  on  the  theory  that 
the  affidavit  or  complaint  shows  acts  "in  con- 
tempt of  the  power  and  dignity  of  the  court," 
acts,  as  referred  to  in  Garrigan  v.  United 
States,  supra,  in  defiance  of  tbe  "command 
of  the  court,"  and  constituting  an  "Interfer- 
ence with  or  obstruction  of  the  administra- 
tion of  Justice."  There  was  no  "command" 
of  the'  court  addressed  to  petitioner  in  any 
way,  by  name  or  as  a  member  of  any  class, 
and  it  was  not  charged  that  he  was  acting 
In  concert  or  connection  with  or  in  aid  of 
any  party  to  whom  the  command  was  ad- 
dressed. How  then  can  it  be  said  that  he 
was  acting  in  defiance  of  the  command  of 
the  court,  or  in  any  way  interfering  with  the 
execution  of  that  command  against  those  to 
whom  it  was  addressed?  Nor  can  we  see  in 
the  matters  charged  any  interference  with 
"the  process  or  proceedings  of  a  court." 
Code  Civ.  Proc.  {  1209,  subd.  9.  We  are 
firmly  of  the  opinion  that  the  only  logical 
view  in  such  cases  as  the  one  at  bar  is  that 
we  have  set  forth  from  Rigas  v.  Mvingston, 
■upra,  and  that  far  such  acts  as  are  describ- 
ed in  the  affidavit  herein  there  can  be  no 
adjudication  of  contempt  unless  the  same 
constitute  a  disobedience  of  the  injunction. 

A  similar  question  was  presented  to  us  in 
the  matter  of  Otto  et  al.  v.  Superior  Court, 
S.  P.  No.  8121,  which  was  decided  from  the 
bench  on  March  5,  1917,  against  the  claim 
here  made  by  respondent  The  views  of  the 
court  were  then  orally  stated,  and  no  written 
opinion  was  filed. 

As  we  have  already  suggested,  what  we 
bave  said  bears  not  at  all  upon  the  right  of 
a  court,  in  a  case  where  contempt  is  suffi- 


ciently charged  by  complaint  or  affidavit,  to 
make  such  reasonable  Inferences  from  the 
evidence  as  to  the  character  in  which  a  party 
acted  as  are  warranted  by  such  evidence. 
But  in  this  case,  as  already  shown,  we  have 
neither  charge  nor  findings  by  the  lower 
court  of  matters  showing  what  amounts  to  a 
disobedience  of  the  injunction  by  the  peti- 
tioner. 

In  view  of  our  conclusion  on  this  point, 
other  points  made  by  petitioner  need  not  be 
considered. 

The  order  adjudicating  petitioner  guilty  of 
contempt  and  prescribing  a  penalty  therefor 
is  annulled. 

We  concur:  SLOSS,  J.;  SHAW,  J.;  VIC- 
TOR E.  SHAW,  Judge  pro  tern. ;  MELVIN, 
J. ;  HEN  SHAW,  J. 

aT6  Cal.  740) 
MAUNDER  T.  POZZO  et  al.    (L.  A.  3993.) 

(Supreme  Court  of  California.    Aug.  16,  1917^ 
Rehearing  Denied  Sept.  13,  1917.) 

1.  Trial  <S=»68(1)— Reopening  Case. 

Refusal  after  suhmisaion  to  reopen  case  for 
newly  discovered  evidence  is  not  error,  it  being 
cumulative,  and  there  being  no  satisfactory 
showing  that  it  could  not  bave  been  procured  at 
the  trial  by  ezercise  of  due  diligence. 

2.  Masteb  ano  Servant  ®=>208(1)— Assump- 
tion OF  Risk— Express  Agreement. 

Where  the  employer  expressly  assumes  ob- 
ligations as  to  safe  place  to  work,  tbe  empIoy6 
does  not  assume  all  the  risks  ordinarily  incident 
to  his  employment. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frank  R.  WUlls, 
Judge. 

Action  by  R.  S.  Maunder  against  Etall  A. 
Pozzo  and  another,  partners  as  the  I'ozzo 
Construction  Company.  Judgment  for  plain- 
tiff, and  defendants  appeal.     Affirmed. 

Haas  &  Dunnlgan,  of  Los  Angeles,  for  ap- 
pellants. Wilbur  Bassett  and  W.  G.  Van 
Pelt,  t>oth  of  Los  Angeles,  for  respondent 

MELVIN,  J.  Defendants  appeal  from  a 
Judgment  for  damages  for  personal  Injuries 
and  from  an  order  denying  their  motion  for 
a  new  trial. 

Defendants  were  general  contractors  en- 
gaged in  the  erection  of  a  building.  Plain- 
tiff was  a  subcontractor  who  had  undertaken- 
the  construction  of  the  stairs  in  the  building. 
While  he  was  employed  about  his  task  he 
was  struck  by  a  piece  of  brick  falling  from 
the  floor  above  the  temporary  stairway  upon 
which  he  was  at  work.  The  result  was  an 
injury  which  caused  the  loss  of  one  of  plain- 
tiff's eyes.  Judgment  was  given  in  his  favor 
for  $1,200. 

Before  the  findings  were  signed,  but  after 
the  taking  of  lestimdny  had  closed,  and  the 
Utigants  on  both  sides  had  rested,  defendants 
moved  to  reopen  the  case  for  the  taking  of 
further  testimony  relative  to  the  defense  of 
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the  statute  of  Umltatlona.  The  court  denied 
the  inotioD,  and  such  denial  is  specified  by 
appellant  as  error.  The  complaint  set  forth 
the  date  of  the  alleged  accident  as  the  lOtb 
day  of  January,  1912,  while  in  the  answer  It 
was  described  as  havingr  happened  during 
the  month  of  December,  1911,  and  a  defense 
was  pleaded  which  was  based  upon  the  al- 
leged bar  of  subdivision  3  of  section  340  of 
the  Code  of  Civil  Procedure;  the  complaint 
having  been  filed  on  January  4,  1913.  The 
court  found  that  the  accident  happened  on 
the  10th  of  January,  1912,  and  this  finding 
was  supported  by  the  testimony  of  plaintiff, 
together  with  that  of  his  daughter  and  the 
statement  of  his  physician,  who  said  that  he 
first  treated  plaintlif's  Injury  on  January  11, 
1912.  Defendants  offered  testimony  in  con- 
flict with  that  of  plaintiff  and  his  witnesses, 
but  the  newly  found  evidence  described  in 
the  affidavits  supporting  the  motion  to  re- 
open the  case  was  offered  upon  the  theory 
that  the  records  of  the  plumbing  inspector's 
office  showed  completion  and  inspection  of 
the  rough  plumbing  in  the  building  prior  to 
the  date  mentioned  by  plaintiff,  and,  that 
other  evidence  proved  that  one  ijherfln,  ad- 
mittedly an  eyewitness  to  the  accident,  did 
no  work  In  tlie  building  after  the  rough 
plumbing  bad  been  finished. 

[1  ]  But  the  newly  discovered  evidence  was 
merely  cumulative.  It  is  a  matter  of  com- 
mon knowledge  that  records  of  inspection  of 
plumbing  are  kept,  and  of  course,  if  these 
records  tended  to  contradict  the  plaintiff  In 
the  present  case,  due  diligence  on  the  part 
of  defendants  would  have  developed  that  fact 
before  the  close  of  the  trial  quite  as  easily  as 
at  a  later  time.  Because,  therefore,  the  of- 
fered evidence  was  cumulative,  and  because 
defendants  did  not  satisfactorily  show  that 
they  could  not  have  procured  It  at  the  trial 
by  the  exercise  of  due  diligence,  there  was  no 
error  committed  by  the  trial  court  in  the  de- 
nial of  the  motion  to  reopen  the  case  for 
further  trial.  Estate  of  Walker,  148  Cal. 
162,  82  Pac.  770;  Chalmers  v.  Sheehy,  132 
Cal.  459,  64  Pac.  709,  81  Am.  St.  Rep.  62; 
Wood  v.  Moulton,  146  Cal.  317,  80  Pac.  92. 

The  evidence  showed  that  certain  men  in 
the  employ  of  defendants  were  removing  rub- 
bish consisting  partly  of  broken  bricks  from 
a  floor  of  the  building.  Plaintiff,  who  had 
constructed  a  rough  stairway,  was  carrying 
a  timber  up  to  the  floor  where  the  men  were 
at  work  when  a  piece  of  brick  was  impelled 
into  the  space  left  for  the  stairway.  The 
fragment  struck  him  and  inflicted  the  injury 
described  in  his  complaint. 

[21  The  court  found  that,  upon  plalnticrs 
objection  that  he  was  in  danger  when  other 
workmen  were  employed  on  the  parts  of  the 
building  above  him,  defendants  promised  to 
exercise  care  and  provide  a  safe  place  for 
him  to  work.  It  is  evident  from  his  pleading 
thut  plaintiff  did  not  rely  solely  upon  the 


duty  imposed  by  law  upon  defendants  to 
provide  him  with  a  safe  place  in  which  to 
perform  his  labor,  but  he  alleged  and  the  oourt 
found  that  his  employers  had  expressly  as- 
sumed such  obligation.  Under  the  pleading 
and  proof  there  was  no  sufficient  support  to 
the  theory  of  defendants  that  plaintiff  had 
assumed  all  of  the  risks  ordinarily  inddeut 
to  his  employment,  and  that  the  accident  was 
the  result  of  one  of  such  usual  dangers.  The 
proof  of  the  removal  of  the  rubbish  In  the 
manner  and  at  the  time  shown  was,  under 
all  of  the  drcnmstances,  snfSclent  to  support 
the  finding  of  negligence. 

No  other  alleged  errors  require  discussion. 

The  judgment  and  order  are  affirmed. 

We  concur:  HBNSHAW,  J.;  LORIOAN,  J. 

an  Cal.  737) 
SARGENT  V.  PALACE  CAFfi  CO. 
(L.  A.  3981.) 
(Supreme  Court  of  California.    Aug.  16,  1917.) 

1.  CORPOBATIONS    «=>312(4)     —    DiBECTOKS    — 

Deauno  wrTH  Pbopebtt  to  Own  Advan- 

TAGS. 

S.,  a  director,  bad  been  owner  of  all  the 
stock  of  a  corporation,  but  two  shares  were  held 
respectively  by  K.  and  W.  solely  to  qualify  them 
as  directors.  S.  entered  into  a  contract  with  K. 
whercLy  be  agreed  to  sell  him  all  the  stock  of  the 
corporatioa.  Pursuant  to  the  agreemeDt  the 
shares  were  transferred  to  K.,  part  of  the  pur- 
chase price  being  paid  in  cash,  and  notes  given 
by  the  corporation  for  the  balance.  All  the 
directors  and  stockholders  shared  in  the  transac- 
tion whereby  the  notes  were  given,  but  S.  and 
K.  were  the  only  real  parties  in  interest.  Held, 
in  an  action  by  the  assignee  after  maturity  of 
one  of  the  notes,  that  the  note  was  not  subject 
to  the  rules  making  void  actions  of  directors  in 
dealing  with  the  property  or  credit  of  a  corpora- 
tion to  their  own  advantage. 

2.  CORFOBATIONS  <g=>467  —  NoTES  —  ACCOMMO- 
DATION  Indorsements. 

A  private  corporation  having  a  capital  stock 
may  with  the  consent  of  all  directors  and  stock- 
holders become  the  accommodation  indorser  of 
a  commercial  paper,  provided  corporate  credi- 
tors are  paid. 

3.  COBFOBATIONS  4=»467—M0TE8— INDEBTED- 
NESS OF  Stockholder. 

A  corporation  may  execute  its  note  for  the 
personal  indebtedness  of  its  sole  stockholder,  and 
no  one  but  the  creditors  can  complain. 

4.  cobporations  ®=»316(1)  —  transactions 
between  dibectobs  and  corporation  — 
Purchase  of  Dibectobs'  Pbopkbty. 

A  sale  to  a  corporation  by  its  directors  of 
tbeir  own  proper^  at  their  own  price  is  not  void 
at  the  instance  of  the  corporation  itself  if  at 
the  time  of  the  transaction  the  directors  were 
the  only  stockholders  and  only  beneficiaries. 

5.  CoBPORATioNs  ®=999@ — Private  Corpora- 
tions— PUBCHASE    OB   DIRECTORS'    PBOPERTY. 

The  principle  that  a  corporation  may  issue 
all  of  its  stock  in  payment  for  property  which 
it  has  received  is  applicable  to  a  case  where  the 
individual  who  is  the  alter  ego  of  a  corporation 
transfers  his  entire  holding  of  stock  to  another. 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;  W.  A.  Sloaue, 
Judge. 

Action  by  James  Sargent  against  the  Palact^ 
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Cnt6  Company.    Judgmeut  for  plaintiff,  and 
defendant  appeals.    Afllruied. 

Lane  D.  Webber,  of  Sau  Diego,  and  Walter 
T.  Gunn,  of  Danville,  111.,  for  appellant.  Mor- 
ganstern,  McGee,  Henning  &  Hendee,  of  San 
Diego,  for  respondent. 

MELVIN,  J.  James 'Sargent,  as  assignee 
of  his  brother,  Nicholas  F.  Sargent,  success- 
fully sued  on  a  promissory  note  given  by  the 
defendant  corporation.  The  assignment  was 
made  after  the  maturity  of  the  (usti-ument. 
Defendant  appeals  from  the  Judgment 

The  defendant  Interposed  three  defenses 
to  the  action.  The  first  was  improi>er  exe- 
cution of  the  note  by  the  corporation  founded 
upon  the  claim  tliat  the  payee  was  one  of  the 
three  directors  who  pretended  to  authorize 
the  execution  of  the  note;  that  without  bis 
vote  and  that  of  other  interested  persons  the 
resolution  of  authorization  could  not  have 
been  passed;  that  in  bis  fiduciary  capacity 
aa  a  director  he  could  not  deal  with  the 
corporation  to  his  own  advantage;  and  that, 
the  contract  being  void,  the  note  based  upon 
It  should  not  be  enforced.  The  second  de- 
fense was  alleged  lack  of  consideration  for 
the  note,  and  the  third  that  the  note  was 
merely  an  accommodation  paper,  the  issuance 
of  which  by  the  corporation  was  ultra  vires. 

[1]  It  clearly  appears  from  the  testimony 
and  the  findings  that  Nicholas  F.  Sargent  bad 
been  the  owner  of  all  of  the  stock  of  the  Pal- 
ace Caf£  Company  (a  corporation),  but  that 
two  shares  were  held  re&pectiveb'  by  Otto 
Kessler  and  J.  E.  Wadham  solely  to  qualify 
them  as  directors.  At  the  time  of  the  trans- 
action In  question  Nicholas  F.  Sargent  and 
Otto  Kessler  entered  into  a  contract  whereby 
tbe  former  agreed  to  sell  to  the  latter  all  of 
the  stock  of  the  corporation  for  $17,000.  Ten 
thousand  dollars  of  this  sum  was  paid  in 
cash,  and  the  balance  was  evidenced  by  twu 
promissory  notes  of  the  corporation,  one  for 
$3,000,  which  was  subsequently  paid,  and  one 
for  $4,000,  the  note  involved  in  this  litigation. 
The  sole  consideration  for  the  execution  and 
delivery  of  said  note  was  the  sale  of  the  stock 
of  the  corporation  In  part  payment  for  which 
the  note  was  given.  While  it  is  true  that  all 
of  the  director^  and  stockholders  shared  in 
the  transaction  whereby  the  notes  were  given, 
Sargent,  who  owned  the  stock  before  the 
transfer,  and  Kessler,  who  owned  It  after- 
wards, were  both  parties  to  the  negotiation, 
and  were  the  only  real  parties  In  Interest, 
the  Palace  Caf6  Company  being  a  "one-man 
corporation."  The  purchaser  and  seller  of 
the  business  preferred  to  act  through  the  cor- 
poration; no  one  was  deceived;  the  bargain 
was  partly  consummated  even  to  three  pay- 
ments of  interest  on  the  note  here  in  litiga- 
tion; and  we  find  no  proper  excuse  in  the 
record  for  the  attempt  to  interpose  technical 
defenses  to  the  payment  of  the  note  exe- 
cuted as  a  part  of  the  purchase  price. 


It  appears  that  after  the  payment  of  the 
installment  of  $10,000  In  cash  Mr.  Sargent 
caused  all  of  his  stock,  198  shares,  to  be 
transferred  to  Mr.  Kessler.  Upon  the  latter's 
request,  one  share  was  issued  to  Mr.  Wad- 
bam  and  one  to  Mr.  Sargent,  and  while  thus 
repre.seuting  the  owner  of  all  of  the  stock  as 
mere  nominal  stockholders,  these  two  joined 
with  him  in  the  unanimous  action  of  the  di- 
rectory by  which  the  notes  were  made  and 
given  by  the  corporation.  To  hold  that  under 
such  circumstances  they  were  subject  to  the 
rules  making  void  the  actions  of  directors  in 
dealing  with  the  prc^erty  or  credit  of  a  cor- 
poratioh  to  their  own  advantage  would  be  to 
sacrifice  substance  to  form.  Justice  to  artifice. 
Shortly  after  the  formal  action  by  which  this 
note  came  into  existence,  the  plaintiff  and 
Mr.  Wadham  resigned  from  the  directory, 
surrendered  their  stock,  and  were  succeeded 
by  two  other  persons  selected  by  the  owner 
of  the  "one-inan  corporation."  When  the 
note  for  $3,000  was  paid,  Mr.  Sargent  was 
not  a  stockholder,  nominal  or  otherwise,  nor 
did  he  hold  such  relation  to  the  corporation 
when  the  paj'ments  of  interest  were  made  on 
the  note  here  involved. 

12,  3.1  Tuis  is  not  the  case  of  an  ofiicer  and 
director  of  a  corporation  as  such,  dealing 
with  himself  as  an  Individual.  It  is  one  In 
which,  there  being  no  adverse  interest  of 
creditors  Involved,  all  of  the  ofilcers  and  all 
of  the  stockholders  dealt  with  Sargent  as  an 
Individual  and  issued  to  him  a  note  the  con- 
sideration of  which,  so  far  as  he  was  con- 
cerned, was  bis  parting  with  something  uf 
value.  The  rule  covering  transactions  of  this 
sort  is  tbus'  stated  by  a  distinguished  writer: 

"The  theory  of  a  corporation  is  that  it  has  no 

{jowers  except  those  expressly  given  or  necessari- 
y  implied.  But  this  theory  is  no  longer  strict- 
ly applied  to  private  corporations.  A  private 
corporation  may  exercise  many  extraordinary 
powers,  .provided  all  of  it*  stockholders  assent 
and  none  of  its  creditors  are  injured.  There  is 
no  one  to  complain  except  the  state,  and,  the 
business  being  entirely  private,  the  state  does 
not  interfere.  »  »  •  There  is  no  rule  of 
public  policy  which  prohibits  a  private  corpo- 
ration having  a  capital  stock  from  becoming  tbe 
accommodation  iiidorscr  of  comiaercial  paper, 
provided  such  indorsement  is  made  with  the 
knowledge  and  assent  of  all  the  directors  and 
stockholders,  and  provided  corporate  creditors 
are  paid.    »     ♦     » 

"A  corporation  may  execute  its  note  for  the 
personal  indebtedness  of  its  sole  stockholder,  and 
no  one  but  the  creditors  of  the  corpurntion  can 
complain." 

Cook  on  Corporationt  (7th  Ed.)  vol.  1,  c  1, 
8  3. 

[4]  This  statement  of  the  law,  supported 
by  abundant  authority,  is  a  complete  answer 
to  all  of  appellant's  contentions.  This  court 
has  repeatedly  held  that  a  sale  to  a  corpora- 
tion by  Its  directors  of  their  own  property 
at  their  own  price  is  not  void  nor  voldalile 
at  tbe  instance  of  tbe  corporation  Itself  if  at 
the  time  of  the  transaction  the  directors  were 
the  only  stockholders  and  the  only  benefi- 
darles  of  the  trust    Kellerman  v.  Maler,  116 
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Cal.  416,  48  Pac  377;  Garretson  v.  Pacific 
Crude  Oil  Co.,  146  Cal.  184,  70  Fac.  838; 
Smith  V.  Martin,  135  Cal.  247,  67  Pac.  779; 
Turner  v.  Fldelty  Loan  Concern,  2  Cal.  App. 
122,  83  Pac.  62,  70. 

15]  This  court  has  also  decided  that  it  Is 
quite  within  the  power  of  a  corporation  to 
Issue  all  of  its  stock  in  payment  for  the 
property  which  it  has  received  (Whltten  v. 
Dabney,  171  Cal.  621-624,  154  Paa  312 ;  Lum 
V.  American  ^Vheel  &  Vehicle  Co.,  165  Cal. 
657,  133  Pac.  303,  Ann.  Cas.  1015A,  816),  and 
where,  as  here,  the  individual  who  is  the 
alter  ego  of  a  corporation  transfers  his  en- 
tire interest  to  another  per&on  the  same  prin- 
ciples apply.  Nor  is  there  any  failure  of 
consideration  because  the  corporate  entity  as 
such  does  not  receive  assignment  of  the  pur- 
cliased  stock  for  which  it  becomes  bound  to 
pay.  Indeed,  the  practical  result  of  a  trans- 
fer of  all  of  the  stock  of  a  corporation  to  It- 
fself  might  be  to  leave  it  without  officers  to 
conduct  its  affairs.  In  the  matter  of  consid- 
eration as  well  as  that  of  corporate  power  the 
court  will  equitably  look  through  the  mere 
form  to  the  reality  of  the  transaction,  and 
will  treat  it,  in  a  case  like  this,  as  a  sale  and 
purchase  of  a  business  by  Individuals. 

The  judgment  is  affirmed. 

We  concur:  HEXSIIAW,  J.;  LORI- 
GAN,  J. 


(175  Cal.  691) 

ATOUA  MINING  CO.  et  al.  ▼.  INDUSTRIAL 
ACC.  COMMISSION  et  al.    (L.  A.  4978.) 

(Supreme  Court  of  California.    Aug.  10,  1917.) 

1.  Master  and  Servant  <Ss>375(l)  —  Work- 
uen's  Compensation  Act  —  Scope  of  Em- 
ployment. 

Where  it  was  the  approved  custom  in  mines 
similar  to  defendant's  for  departing  shift  of  shot 
firers  to  return  within  a  reasonable  time  after 
firing  shots,  where  all  had  not  exploded^  to  in- 
vestigate and  prevent  injury  to  next  shift,  and 
miner  was  injured  after  having  returned  for  that 
purpose  after  hours,  by  negligence  of  mine  guard 
In  performance  of  his  duties,  injur;  grew  out  of 
and  occurred  in  the  course  of  his  employment 
within  Workmen's  Compensation  Act  (St.  1913, 
p.  279),  since  custom  manifestly  makes  for  pro- 
tection of  owners  in  lessening  liability  of  injury 
from  unexploded  blasts  b;  oncoming  shifts,  and 
miner  was  in  performance  of  duty  to  his  em- 
ployfer. 

2.  Master  and  Sebvant  «=»373— Wobkmen'b 
Compensation  Act— Cause  of  Injury. 

Where  miner,  in  returning  to  his  home  after 
hours,  is  shot  by  mine  guard  who  believed  he 
was  justified  in  so  doing,  he  is  entitled  to  re- 
cover under  Workmen's  Compensation  Act,  since 
he  was  injured  by  negligent  performance  by 
fellow  employ^  of  an  act  within  general  scope  of 
his  duties. 

Id  Bank.  Proceedings  under  the  Work- 
men's Compensation  Act  by  J.  D.  Mason  to 
obtain  compensation  for  personal  injuries, 
opposed  by  the  Atolia  Mining  Company,  the 
employer,  and  the  California  Casualty  Com- 
pany, the  Insurer.  Compensation  was  award- 
ed and  a  writ  of  review  prayed  by  the  em- 


ployer and  the  Insurance  Company  against 
the  Industrial  Atx;ident  Commission.  Award 
sustained,  and  writ  dlstdiarged. 

Gavin  McNab  and  Oliver  B.  Wyman,  both 
of  San  Francisco,  for  petitioners.  Christo- 
pher M.  Bradley,  of  San  Francisco,  for  re- 
spondent. 

HENSHAW,  J.  .  Review  to  consider  an 
award  of  the  Industrial  Accident  Commis- 
sion. J.  D.  Mason  was  employed  as  a  miner 
by  the  Atolia  Mining  Company,  petitioner 
herein.  He  was  working  on  a  night  shift. 
His  hours  of  labor  ended  at  2  o'clock  a.  m. 
It  was  a  part  of  the  duty  of  the  men  of  the 
shift  to  drill  blasting  holes,  load  them  with 
explosives,  and  fire  the  shots  at  the  end  of 
their  work.  Upon  the  morning  of  his  injury 
he  and  two  of  his  fellows  had  drilled  14  holes, 
had  loaded  them,  and  when  upon  the  point  ot 
leaving  the  mine  had  lighted  the  fuses  and 
ascended  the  shaft  about  100  feet,  where 
they  waited,  listened,  and  counted  the  ex- 
plosions, as  it  was  their  duty  to  do.  They 
counted  but  12  explosions  instead  of  14.  The 
evidence  shows  that  it  Is  the  mining  practice 
under  such  circumstances  either  to  report  the 
missed  shots  to  the  superintendent,  or  for  the 
miner  to  safeguard  the  property  and  prevent 
injury  to  the  next  shift  working  in  the 
same  place,  by  making  investigation  and 
doing  something  toward  remedying  the  condi- 
tions. It  Is  further  in  evidence  that  in  small 
mines  such  as  the  Atolia  the  established 
mining  practice  is  for  one  or  another  of  the 
departing  shift  which  has  fired  the  Shots  to 
investigate,  and,  if  possible,  remedy  the  dan- 
gerous situation  left  by  the  charges  which 
have  not  exploded;  also  that  because  of  the 
smoke,  gas,  and  fumes  caused  by  these  ex- 
plosions it  is  prudent  to  wait  a  reasonable 
length  of  time  for  their  dissipation  before 
visiting  their  locality.  Under  these  circum- 
stances it  is  shown  that  plaintiff,  an  expert- 
enced  miner,  who  declares  that  it  was  "sec- 
ond nature  for  me  to  do  those  things;  I 
have  done  it  aU  my  life,"  went  to  his  tent 
about  200  yards  away,  washed  bis  face  and 
hair,  for  he  worked  bareheaded,  and  returned 
to  the  mine.  His  fellows  on  the  shift  lived  a 
longer  distance  from  the  mine,  and  they 
went  on  home.  He  revisited  the  scene  of 
the  explosions  about  20  minutes  after.  Els 
investigation  disclosed  that  all  of  the  shots 
Iiad  been  fired,  which  not  infrequently  oc- 
curs, as  sometimes  two  or  more  of  them  go 
off  simultaneously,  and  the  detonation  sounds 
as  one  discharge.  So  he  ascended  the  shaft, 
and,  carrying  his  miner's  light,  proceeded  to 
his  tent.  Guards  had  been  placed  around  the 
mine  to  prevent  theft  of  its  ores  ("high-grad- 
ing," as  this  form  of  theft  is  called  by  the 
miners).  WhUe  he  was  walking  to  his  tent 
he  was,  without  warning  and  while  still 
carrying  his  light,  shot  from  the  rear  by  one 
of  the  guards  employed  by  defendant 
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Tbe  contention  onder  this  writ  is  that,  bis 
hours  of  labor  having  ceased,  even  though  he 
was  engaged  in  protecting  his  master's  prop- 
erty, he  was  but  a  volunteer  and  cannot  re- 
cover. Again  It  is  contended  that  the  evi- 
dence sbows  that  Mason  was  the  victim  of 
a  premeditated  and  unjustifiable  assault,  and 
therefore  cannot  recover. 

[1]  Upon  neither  of  these  grounds  can  this 
award  be  annulled.  Tlie  recognized  custx)m 
of  miners,  carried  out  with  the  knowledge 
and  approval  of  the  mine  owners  (a  custom 
wMch  manifestly  makes  for  the  protection  ot 
the  mine  owners  themselves,  In  lessening  the 
liability  of  injury  from  unexploded  blasts  by 
the  oncoming  new  shift.  Ignorant  of  the  con- 
ditions), becomes  in  all  essentials  for  this 
award  a  part  of  the  duty  of  the  miner  In  the 
performance  of  his  work,  and  his  injuries 
thus  resulting  grew  out  of  and  occurred  in 
the  course  of  his  employment. 

[2]  Upon  the  second  proposition,  while  un- 
questionably it  was  a  heedless  and  reckless 
thing  for  tbe  guards  thus  to  have  shot  a 
man  without  more  investigation  as  to  hLs 
character,  and  intentions  than  was  here 
shown  to  have  taken  place,  yet  every  legal 
presumption  favoring  innocence,  the  argu- 
ment will  not  be  sustained  that  these  guards 
deliberately  perpetrated  an  assault  to  commit 
murder.  To  the  contrary,  it  will  be  held  that 
the  man  who  fired  the  shot,  himself  tbe 
chief  guard,  believed  that  the  circumstances 
Justified  him  in  so  doing,  and  that  thus  he 
was  acting  within  tbe  line  of  his  own  em- 
ployment, and  under  this  view  Mason,  hav- 
ing been  injured  by  the  negligent  perform- 
ance of  an  act  within  the  general  scope  of  the 
duties  of  the  employe  inflicting  the  injury,  is 
entitled  to  liis  recovery. 

The  award  is  sustained,  and  tbe  writ  dis- 
cliarged. 

We  concur:  ANGELLOTTI,  C.  J.;  SLOSS, 
J.;   SHAW,  J.;   MEI^VIN,  J.;  LAWLOE,  J. 


aiS  Cal.  724) 

In  re  EMERSON'S  ESTATE.     (K  A.  6012.) 

(Supreme  Court  of  California.    Aug.  15,  1917.) 

1.  exeeutobs  and  administrators  €=»122(3) 

—  Fees  —  Expenses  in  Making  Applica- 
tion. 

A  special  administrator  is  not  entitled  to 
credit  on  his  account  for  railroad  fare  and  ex- 
penses in  journeying  from  another  state  wherein 
Be  lives  lor  the  purpose  of  procuring  the  ap- 
pointment. 

2.  EXECVTOBS  AND  Administbators  $=3 122(3) 

—  Fees  —  Expenses  in  Makino  Applica- 
tion. 

The  special  administrator  was  not  entitled 
to  expenses  incurred  in  going  from  this  state  to 
Iowa  to  withdraw  moneys  there  belonging  to 
the  estate,  where  he  did  not  show  a  necessity  for 
the  trip. 

8.  Executors  and  Aduinibtratobs  «=952  — 
Monet  Due  fboh  Administbatob  —  Evi- 
dence. 

The  tmsupported  testimony  of  administrator 
that  there  was  an  oral  agreement  between  him 


and  deceased  under  which  he  was  discharKed 
from  liability  for  money  due  deceased  being 
aelf-serving  and  tbe  testimony  of  oral  admissions 
against  interest  by  a  man  since  deceased  held 
insufficient  to  show  that  the  $9,000  owed  by  the 
administrator  to  the  brother  bad  been  accepted 
by  him  in  payment  of  all  demands  against  the 
administrator,  in  view  of  Code  Civ.  Proc.  ( 
2061,  subd.  4,  providing  that  oral  admissions  of 
a  party  ought  to  be  received  with  great  caution. 

4.  Witnesses  «=»133  —  Competenct— Tbanb- 
actions  with  decedent. 
An  administrator  who  is  sought  to  be  charg- 
ed with  a  sum  of  money  borrowed  by  him  from 
deceased  cannot  testify  thnt  .such  sum  wns  re- 
ceived in  settlement  of  a  long-standing  indebted- 
ness on  the  theory  that  he  is  not  seeking  to  en- 
force a  claim  against  the  estate,  but  merely  re- 
sisting a  claim  made  by  the  estate  against  him, 
in  view  of  Code  Civ.  Proc.  f  1880,  subd.  3,  for- 
bidding the  admission  in  evidence  upon  a  claim 
against  the  estate  of  a  deceased  of  any  matter 
occurring  before  his  death. 

"Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  James  C.  Rives, 
Judge. 

In  the  matter  of  the  estate  of  Thomas  B. 
Emerson,  deceased.  Appeal  from  an  order 
and  decree  of  the  court  of  probate  settling  the 
first  and  final  account  of  Collins  P.  Emerson, 
special  administrator.  Reversed,  with  in- 
structions. 

James  W.  Miller,  John  E.  Carson,  and 
Hanson,  Hackler  &  Heath,  all  of  Los 
Angeles,  for  appellants.  Irwin,  Smith  & 
Rosecrans  and  Fred  N.  Arnoidy,  all  of  Los 
Angeles,  for  respondent. 

HKNSHAW,  J.  This  is  an  appeal  from  an 
order  and  decree  of  the  court  in  probate  set- 
tling the  first  and  final  account  of  Collins  P. 
Emerson,  special  administrator  of  the  es- 
tate of  Thomas  B.  Emerson,  deceased.  Thom- 
as B.  Emerson  died  intestate,  a  resident  of 
th^  county  of  Los  Angeles.  Collins  P.  Emer- 
son is  his  brother.  He  came  from  Iowa  to 
California,  applied  for  and  received  letters  of 
special  administration  npon  tbe  estate  of  the 
deceased.  He  qualified  and  acted.  Thereafter 
he  sought,  under  section  1339  of  the  Code  of 
Civil  Procedure,  to  procure  the  probate  of  a 
will  of  bis  brother  which  he  averred  was  de- 
stroyed after  his  death.  Failing  in  this,  he 
moved  for  a  new  trial,  and  appealed  from  the 
order  denying  It  This  appeal  is  considered 
in  Estate  of  Emerson,  170  Cal.  81,  148  Pac. 
523.  For  the  present  purpose  it  is  sufficient 
to  say  that  he  produced  a  writing  which  he 
asserted  was  a  copy  of  this  destroyed  will. 
His  testimony  concerning  It  was  thoroughly 
discredited,  and  it  is  perhaps  unnecessary  to 
add  that  by  its  terms  he  was  a  beneficiary  of 
his  brother's  bounty  to  the  extent  of  one-third 
of  his  estate,  Tlie  widow  of  Thomas  B. 
Emerson,  deceased,  then  applied  for  general 
letters  of  administration,  and  her  'applica- 
tion was  opposed  by  this  special  administra- 
tor, who  also  petitioned  for  general  letters. 
The  widow  received  the  appointment,  and  the 
special  administrator  filed  his  first  and  final 
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account  of  Us  Bpecial  ajdmlnlstratioD  of  the 
affairs  of  the  estate. 

The  account  as  first  presented  jset  forth 
the  amounts  of  money  belonging  to  the  es- 
tate of  his  brother  which  he  had  drawn  from 
several  banks,  and  it  is  noteworthy  that  in 
each  instance  he  failed  to  report  the  anxtunts 
over  the  face  of  these  bank  accounts,  which 
lie  had  received  from  the  banks  by  way  of 
interest  in  addition  to  the  principal  sums.  He 
only  did  so  after  Ms  account  as  first  present- 
ed was  attacked  for  these  as  well  as  for  other 
reasons.  His  explanation  as  to  why  he  had 
failed  to  charge  himself  with  these  additional 
moneys  thus  received  as  interest  may  be  giv- 
en in  his  own  language: 

"T  charged  myself  with  |1,576.68  from  the 
City  Ndlioual  Bank  of  Clinton.  Iowa.  That 
was  not  the  exact  amount  which  I  withdrew 
from  that  bank.  There  was  $1,912.88.  1  left 
out  the  interest  in  my  account.  I  do  not  know 
why  I  did  not  charge  myself  with  it.  I  re- 
ceived the  money." 

[1]  Upon  filing  his  revised  or  amended  ajc- 
count  these  interest  charges  were,  of  course, 
Included,  and  they  were  all  allowed  but  one, 
for  the  sum  of  $48.04,  which  unauestionably 
and  aamittedly  he  received  by  way  of  interest 
upon  bis  Intestate's  account  in  the  German- 
American  Trust  &  Savings  Bank.  Respond- 
ent, indeed,  admits  that  the  failure  of  the 
court  to  charge  the  special  administrator  with 
this  amount  was  due  to  oversight,  and,  this 
being  recognized,  we  may  pass  on  to  certain 
other  minor  items  before  we  come  to  a  con- 
sideration of  the  principal  sum  in  controversy. 
These  minor  items  are  two.  The  special  ad- 
ministrator claimed,  and  the  court  allowed 
him,  a  credit  of  $116.13  for  railroad  fare  and 
expenses  in  his  journey  from  Cedar  Rapids, 
Iowa,  where  he  lived,  to  California,  made 
for  the  purpose  of  applying  for  letters  of 
special  administration.  The  expense  was  In- 
curred before  he  was  appointed  and  for  the 
purpose  of  procuring  the  appointment  Had 
the  services  of  the  special  administrator  prov- 
ed even  of  great  value  to  the  estate — and 
here  quite  the  reverse  is  true — this  would 
not  have  been  an  allowable  item.  This  was 
expressly  decided  in  Estate  of  Byrne,  1T2 
Cal.  260,  54  Pac.  957,  1015,  and  the  item 
should  therefore  have  been  disallowed. 

[2]  The  second  minor  item,  also  allowed'  by 
the  court,  is  for  $143.36  for  railroad  fare 
and  expenses  incurred  by  the  special  admin- 
istrator in  going  from  Los  Angeles  to  Cedar 
Rapids  to  withdraw  the  moneys  belonging 
to  the  estate  on  deposit  in  banks  at  Cedar 
Rapids,  Iowa,  and  at  Clinton,  Iowa.  Not  one 
word  is  shown  as  to  the  necessity  for  this 
trip.  It  is  plainly  inferable,  the  special  ad- 
ministrator having  personal  interests  of  his 
own  in  Jowa,  that  the  trip  was  made  in  fur- 
therance of  those  interests,  and  the  benefit 
of  the  estate  was  made  an  excuse  therefor. 
But  aside  from  this,  it  is  beyond  controversy 
that  everything  which  the  administrator  did, 
be  could  have  done  by  requests  upon  these 
banks  to  transfer  these  deposits  upon  for- 


warding to  them  certified  letters  showing 
his  authority  In  the  matter  of  the  estate,  and 
such,  as  this  court  Is  well  advised,  is  the 
usual  practice  of  prudent  administrators.  To 
Imlster  up  this  claim  the  administrator  tes- 
tifies that: 

On  this  trip  "I  succeeded  in  getting  $257.25 
as  interest  from  the  bank.  I  also  succeeded  in 
finding  a  contract  on  some  property  that  my 
brother  owned,  which  I  formerly  owned  and  sold 
him.  and  afterwards  I  sold  it  for  him  and  the 
contract  had  not  been  fulfilled  ;  the  payments 
had  .not  been  made,  and  the  balance  on  that 
payment  was  $495.00.    That  contract  I  got" 

The  remainder  of  his  evidence  dealt  with 
inconclusive  Journeys  and  inquiries  which  he 
made,  prompted,  as  he  says,  "for  the  reason 
that  there  was  a  large  shrinkage  in  my 
brother's  estate  that  he  was  reputed  to  be 
worth."  It  strains  credulity  to  believe  that 
he  succeeded  in  getting  $257.25  as  interest 
from  the  bank  because  the  president  was 
his  "personal  friend,"  and  not  because  it  was 
interest  due  on  the  deposit.  It  would  require 
more  convincing  e^'idence  to  lead  -us  to  be- 
lieve that  the  president  of  a  national  bank 
thus  Juggled  with  and  Illegally  dissipated  its 
depositors'  funds.  But  it  is  quite  notewortliy 
in  this  connection  to  observe  that  this  $257.2^ 
interest  which  he  thus  secured  as  fruits  of 
his  Journey  east  was  a  part  of  the  money 
which  he  did  not  account  for,  which  he 
would  have  retained  if  his  first  account  had 
not  been  attacked,  and  which,  upon  attack, 
be  admitted  belonged  to  the  estata  And 
finally,  whatever  may  have  been  the  easteru 
shrinkage  in  the  value  of  his  brother's  es- 
tate, it  suffered  a  very  marked  and  decided 
shrinkage  at  the  special  administrator's  own 
hands  in  California,  as  we  shall  see  when  we 
pass  on  to  the  next  item. 

[3]  The  heirs  of  the  deceased  sought  to 
<diarge  this  special  administrator  with  $9,000, 
admitted  by  him  to  have  been  borrowed  from 
his  brother  shortly  before  that  brother's 
death.  The  special  administrator  sought  to 
relieve  himself  from  this,  not  under  any  de- 
nial of  the  receipt  of  these  moneys,  which  he 
admitted,  but  by  bis  own  unsupported  testi- 
mony that  after  having  received  these  moneys 
there  was  a  business  settlement  of  bis  affairs 
with  his  brother,  who  was  and  for  a  long  time 
had  been  owing  him  money,  under  which  set- 
tlement the  $9,000  was  accepted  by  him  In 
payment  of  all  his  demands  against  his  broth- 
er, so  that  at  the  time  of  his  brother's  death 
neither  stood  indebted  to  the  other  in  any 
sum  whatsoever.  This  unsupported  evidence 
of  an  oral  agreement,  made  in  the  presence  of 
nobody  and  evidenced  by  no  writing,  the 
court  accepted  to  the  fullest  extent  and  ruled 
accordingly.  It  did  this,  we  regret  to  state, 
in  violation  of  positive  law  and  against  the 
overwhelming  weight  of  the  counter  showing. 

This  subject-matter,  as  indicated,  falls  un- 
der two  heads:  First,  the  weight  of  the  evi- 
dence Itself,  assuming  its  admissibility;  and, 
second,  the  question  of  its  admissibility'. 
First  as  to  the  weight  of  evidence.     Prelim- 
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Inarily  It  Is  to  be  noted  that  the  evidence  is 
self-serving,  in  that  it  exonerates  the  witness 
id\*iug  it  from  a  liability  to  the  estate  of  bis 
deceased  brother  In  the  sum  of  $9,000  with 
interest,  which  liability,  saving  for  bis  own 
testimony,  is  fixed  against  him.  Second,  the 
evidence  is  of  oral  admissions  against  inter- 
est by  a  man  whose  lips  are  sealed  in  death. 
What  then  does  the  law  say  of  such  evidence 
(assuming  now  its  admissibility)?  The  Code 
of  Civil  Procedure  declares  (2061,  subd.  4) 
that  the  evidence  of  oral  admissions  of  a 
party  ought  to  be  received  with  caution  by 
the  Jury.  In  Mattlngly  v.  Pennle,  105  Cal. 
514,  39  Pac.  200,  45  Am.  St.  Bep.  87,  this 
court  in  bank  said,  "no  weaker  kind  of  tes- 
timony could  be  produced."  Again  in  bank 
(Austin  V.  WUcoxson,  140  OL  24,  84  Pac.  417) 
this  court  has  said: 

"It  is  not  stating  it  too  strongly  to  say  that 
evidence  so  given  under  sncli  circumstances  must 
appear  to  any  court  to  be  in  its  nature  the  weak- 
est and  most  unsatisfactory." 

Says  Lord  Romilly,  Master  of  the  Rolls, 
In  Crouch  v.  Hooper,  16  Beaven,  182: 

"It  is  always  necessary  to  remember  that  in 
these  cases,  from  the  nature  of  the  evidence  giv- 
en, it  is  not  subject  to  any  worldly  sanction,  it 
being  obviously  impossible  that  any  witness 
should  be  convicted  of  perjury  for  speaking  of 
what  he  remembers  to  have  been  said  Id  a  con- 
versation with  a  deceased  person." 

Therefore,  proceeds  the  learned  Judge,  he 
has  never  experienced  any  difficulty  in  reject- 
ing and  disregarding  such  evidence.  And,  as 
Vice  Chancellor  Van  Fleet  of  New  Jersey 
said  fLehlgh  Coal  &  Navigation  Co.  v.  Cen- 
tral Railroad  Co.,  41  N.  J.  liq.  167,  3  Atl.  134), 
8{)eaklng  of  such  witnesses  as  this  special 
administrator: 

"It  is  obvious  that  their  position  in  the  case 
makes  it  the  duty  of  the  court  to  examine  their 
testimony  with  a  jealous  care,  and  to  scan  it 
with  a  watchful  scrutiny.  They  are  masters  of 
the  situation,  and  swear  without  fear  of  contra- 
diction. •  •  •  The  sate  administration  of 
justice  demands  that  in  such  a  case  there  should 
be  either  satisfactory  corroborative  evidence,  or 
that  the  evidence  of  the  living  party  should  be 
ao  full  and  convincing  as  to  persuade  the  court 
of  its  entire  truth." 

And,  finally,  the  text-writers  show  that  the 
courts  are  all  in  accord  in  thus  weighing  such 
evidence,  and  here  suffice  it  to  cite  2  Moore 
on  I'acts,  U  877,  1150,  1166;  1  Taylor,  Evi- 
dence. $  648 ;   Wigmore  on  Evidence. 

What,  then,  is  the  evidence  of  the  spe- 
cial administrator,  and  what  is  the  weight 
to  be  accorded  to  it  under  these  well-settled 
rules,?  In  its  essence  It  was  that  as  a  result 
of  business  transactions  bad  with  his  brother 
In  1870,  bis  brother  owed  him  $2,800.  "My 
l>rotber  was  owing  me  from  a  transaction 
dated  back  In  1870."  As  to  this  transaction 
be  and  his  brother  never  had  a  settlement, 
and  this  principal  sum  with  accrued  interest 
formed  the  basis  of  the  claim  which  he  put 
forth  In  his  account,  and  the  basis  of  the 
oral  settlement  which  he  says  he  bad  with 
his  brother  Just  previous  to  the  latter's  death. 
Second,  he  conveyed  to  his  brother  farming 


lands  for  $5,800  for  a  debt  owed  by  blm  to 
his  brother.  This  conveyance  was  made  sub- 
ject to  an  oral  agreement  with  his  brother, 
wherennder  his  brother  promised  when  he 
sold  these  lands  to  restore  to  this  admin- 
istrator all  over  the  amount  of  $5,800  which 
he  might  receive  therefor.  Third,  in  some 
evasive  and  not  wholly  comprehensible  way, 
he  owned  a  half  interest  in  a  bank,  which 
nominally  his  brother  owned,  and  which  bis 
brother  had  sold  at  a  profit  So  much  for 
the  special  administrator's  evidence  in  out- 
line. Upon  the  other  hand,  it  was  shown  by 
the  records  of  the  deceased,  by  letters  In  the 
voluminous  correspondence  which  bad  passed 
between  the  two,  that  this  administrator  was 
and  for  long  years  had  been  a  most  persistent 
and  Importunate  borrower  of  moneys  from 
his  brother,  evidencing  in  many  instances  his 
debts  to  his  brother  by  his  promissory  notes ; 
that  from  time  to  time  his  brother  forgave 
blm  these  debts  and  returned  the  notes  with 
no  dollar  of  principal  or  Interest  paid  there- 
on, in  one  instance  the  amount  of  the  notes 
so  returned  with  interest  easily  amounting 
to  $10,000.  This  administrator  testitles  that 
he  paid  every  dollar  of  those  notes,  but  upon 
examination  It  appears  that  he  meant  that 
he  paid  them  because  they  were  canceled 
against  this  vague  Indebtedness  existing 
since  1870,  and  even  as  to  that  indebtedness, 
originating,  as  he  says  in  1870,  and  resting 
for  its  authenticity  solely  upon  the  testimony 
of  this  witness,  when  asked,  "Your  brother 
owed  you  at  that  time  (1870)?"  he  replied, 
"No,  he  owed  me — yes  sir,  practically 
owed  me  $2,800."  And  elsewhere  he  declares 
that  his  brother's  "Indebtedness  arose  In  1874 
in  the  sum  of  $2,800."  It  has  been  .^ald  that 
during  all  of  these  .%  or  40  years  he  was  a 
perslst'—t  and  importunate  borrower  from 
his  brother.  The  evidence  la  abundant  that 
his  brother  forgave  him  these  debts.  There 
is  not  the  .slightest  evidence  that  he  ever 
paid  any  of  them,  saying  as  he  said  he  paid 
them  by  canceling  them  against  bis  brother'? 
indebtedness  to  him.  Not  only  do  his  letters 
abundantly  bear  this  out.  but  he  testifies 
that  he  borrowed  from  his  brother  "hundreds 
of  times,"  though  elsewhere  he  declares  in 
flat  contradiction  to  this  statement  that  "it 
is  not  a  fact  that  I  was  a  constant  borrower 
from  my  brother  up  to  his  dentb."  But  more 
significant  than  this  is  the  drctimstance 
that  his  letters,  covering  all  of  these  years, 
requesting  and  even  begging  his  brother  to 
lend  him  money,  speaking  of  his  financial 
difuculties  and  the  importunate  demands  of 
his  creditors,  never  in  one  instance  (saving 
as  hereinafter  will  be  noted)  contained  the 
slightest  claim,  reference,  or  suggestion  that 
his  brother  owed  blm  anything,  and  when 
interrogated  upon  this  the  record  shows  the 
following: 

"If  your  brother  was  owing  you  at  that  time, 
why  did  you  not  say  something  to  him  about  his 
indebtedness?  A.  Well,  that  is  a  matter  which 
we  have  always  left  unsettled." 
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MoreoTer,  repeatedly  In  his  letters  to  his 
deceased  brother  are  fonud  such  expressions 
as  this  from  one  of  them: 

"I  trnst  that  I  may  be  spared  in  health  to 
fully  pay  you  every  cent  with  interest  that  I 
owe  you."  "I  hope  to  be  in  shape  to  return,  be- 
fore 1910  rolls  round,  a  portion  of  these  loans." 

The  one  Instance,  to  'which  reference  has 
just  been  made.  Is  the  following:  The  spe- 
cial administrator  testified  that  In  the  spring 
of  1911  he  did  write  to  his  brother,  suggest- 
intr  a  settlement  of, this  long-standing  open 
account  between  them,  and  formal  demand 
Is  made  upon  the  administratrix  and  heirs 
to  produce  this  letter  which  the  witness  says 
he  mailed  to  his  brother  and  to  which  he 
asserts  ue  received  a  reply.  The  response 
by  the  contestants  Is  that  they  had  no  such 
letter.  Then  the  special  administrator  pro- 
duced a  carbon  copy  of  It  which  was  admitted 
In  evidence. 

Here  It  may  not  be  amiss  to  remember  that 
he  produced  a  similar  copy  of  the  destroyed 
will  of  his  brother,  by  which  he  was  devised 
one-third  of  the  estate.  This  letter  is  as 
follows:  ' 

"Now  Brother  Bent,  I  thinlc  that  we  should 
get  our  mnttors  fixed  up  and  Itnow  whore  we 
stand  in  event  thnt  we  should  meet  with  some 
misfortune.  We  should  fix  the  Seville  sale 
which  ynu  made  up,  as  the  matter  has  never 
been  settled.  You  have  the  books  and  Icnow 
the  amount  which  wns  credited  on  them  just  be- 
fore we  closed  out  the  bani:.  I  think  that  the 
notes  which  .vou  have  and  also  Collins'  paper 
should  be  canceled  and  returned  to  me  and  cred- 
ited on  this  account,  which  would  leave  a  bal- 
ance due  me  on  the  deal.  Yon  also  have  some 
notes  which  belong  to  me  and  which  you  hold 
the  security  for." 

What  tne  special  administrator  says  was 
the  reply  to  that  letter  is  here  given: 

"T^s  Angeles.  Cal.    May  2,  1911. 

"Bro.  Coll — If  1  am  as  well  as  I  am  now  will 
start  for  Cedar  Rapids  about  the  15th  and  as 
we  are  all  liable  to  meet  with  accidents  so'  we 
shoi'ld  be  prepared  to  a  certain  extent,  so  you 
will  find  your  notes  inclosed  which  I  have  can- 
celed and  pnid  in  full.  I  shall  also  cancel  the 
other  note  of  ?3.8!!C.OO  that  is  in  snfetv  box  in 
bank:  iilso  the  one  aeainst  Collins  P.  f^merson, 
Jr..  paid.  Hope  weather  will  be  settled  by  the 
time  I  Ket  there.  May  this  find  you  all  well, 
and  don't  worry  about  mc,  as  I  am  far  from  be- 
ing on  my  last  legs.  Benton." 

It  is  most  slgnlflcnnt  that  this  so-called 
reply  makes  no  reference  to  the  letter  re- 
questing a  settlement,  makes  no  reference  to 
a  settlement,  and  upon  the  face  of  it  is  but 
another  example  of  the  dead  brother's  gen- 
erosity in  forgiving  the  special  administra- 
tor's debts  and  returning  to  him  the  evidenc- 
es of  them.  But  in  addition  to  the  fact  that 
the  notes  thus  returned  with  Interest  upon 
them  (vrtnlnly  equaled  $10,000,  we  find  the 
witness  still  Importuning  his  brother  to  lend 
him  money,  and  never  intimating  that  the 
moneys  which  he  received  and  hoped  to  re- 
ceive are  anything  other  than  loans.  Thus 
on  December  30,  1912,  after  he  has  begged 
his  brother  to  lend  him  money,  bis  brother 
sends  him  $8,000  "to  square  him  up,"  and 
aslcs  him  whether  this  will  be  sufficient    In 


reply  the  witness  writes  an  effusive  letter  of 
thanks,  and  continues: 

"Now  you  ask  me  the  question  whether  th« 
amount  sent  ($S,000)  was  sufiiricnt  to  square  up. 
In  reply  would  say  that  I  could  use  five  hundred 
more,  but  I  am  ashamed  to  ask  it.  That  would 
place  me  out  of  the  clutches  of  every  individual 
and  leave  my  indebtedness  entirely  with  you." 

Upon  this  he  Is  sent  another  thousand  dol- 
lars, and  these  two  sums  make  up  the  $9,000 
In  controversy. 

It  has  been  said  that  while  the  adminis- 
trator's claim  Is  based  upon  an  indebtedness 
of  $2,800,  which  he  asserts  was  owing  to  him 
by  his  brother  In  1870,  and  which  with  ac- 
crued interest  compounded  he  further  says 
makes  up  the  Indefinite  amount  which  be 
declares  his  brother  owed  him,  he  also  tes- 
tified to  a  land  transaction  whereby  bis 
brother  took  over  the  title  to  a  farm  which 
the  witness  owned,  for  $5,800,  agreeing  to 
pay  him  when  he  disposed  of  the  farm  the 
difference  between  $5,800  and  the  selling 
price;  that  bis  brother  sold  the  farm  for 
something  like  $9,000,  which  left  about  $3,- 

000  due  to  the  witness.  Here  again  It  Is  note- 
worthy that  while  he  testifies  that  he  never 
had  a  settlement  with  his  brother  over  the 
$2,800,  he  did  make  over  this  farm  to  him 
"for  the  sum  of  $5,800  in  some  of  our  settle- 
ments." Elsewhere  he  testifies  that  his  de- 
ceased brother  did  not  pay  him  for  the 
farm — 

"except  in  the  way  I  owed  him  and  turned  the 
farm  over  to  him  for  what  I  was  owing  to  him. 

1  deeded  the  farm  to  him  in  partial  payment  for 
what  I  was  owing  to  him." 

Therefore  this  transaction,  too,  had  its 
origin  In  a  debt  due  from  the  witness  to  bis 
deceased  brother.  The  nature  of  the  trans- 
action, according  to  the  special  administra- 
tor's testimony,  has  been  sufficiently  Indicat- 
ed. The  agreement.  If  there  were  an  agree- 
ment, was  oral.  It  was  entered  Into  In  1904, 
and  the  deceased  brother,  who  thus  took  the 
title  to  the  ranch,  sold  It  for  $8,600,  taklns 
a  mortgage  for  $7,800  on  account  of  the  pur- 
chase price.  The  Interest  on  this  mortgage 
it  appears  indisputably  was  year  by  year 
turned  over  to  this  witness,  not  as  his  due, 
but  as  loans  from  his  brother,  who  took  the 
witness'  promissory  note  for  $429  for  sever- 
al years,  this  sum  representing  the  Interest 
upon  the  mortgage.  In  the  end  the  deceas- 
ed gave  back  to  his  brother  these  canceled 
notes  without  payment  thereon.  It  was  not 
until  September  20,  1912,  that,  after  fore- 
closure of  this  mortgage  for  $7,800,  the  de- 
ceased received  through  his  attorney  in 
Iowa  $9,078.65,  which  was  deposited  to  his 
credit  In  an  Iowa  bank.  It  was  $9,000  ot 
this  money  which  the  special  administrator 
secured  as  a  loan,  and  which  Is  the  amount 
here  In  controversy.  It  is  the  difference  be- 
tween this  $5,800  and  this  $9,000  which  he 
says  was  his.  But  this  witness  was  with  his 
brother  after  the  proceeds  of  the  foreclosure 
had  been  placed  to  the  latter's  credit  and 
there  was  introduced  in  evidence  a  statement 
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which  the  special  administrator  admitted 
was  In  his  deceased  brother's  handwriting. 
That  statement  showed  "Paid  C.  P.  E.  (Col- 
lins P.  Emerson)  for  farm  $8,500"  Instead  of 
$5,800.  It  showed  the  proceeds  from  the 
farm  and  the  expenditures  on  account  there- 
of, in  ^ort  it  was  a  complete  statement  of 
profit  and  loss  in  connection  with  the  pur- 
chase, and  it  showed  a  loss  to  the  deceased, 
which  by  his  statement  he  threw  off,  of  |1,- 
039.70,  and  in  the  deceased's  own  handwrit- 
ing It  finally  bore  the  declaration,  "Settle- 
ment between  C.  P.  and  T.  B.  E."  Notwith- 
standing the  witness'  denial  that  there  had 
been  such  settlement.  It  will  not  be  denied 
that  the  statement  has  evidentiary  value. 

The  third  element  of  indebtedness  lies  in 
the  fact  that  the  deceased  brother  purchased 
an  interest  in  a  bnnk  In  Miles,  Iowa,  and 
was  for  a  time  in  partnership  with  Mr. 
Miles,  the  original  owner  of  the  bank.  In 
time  Mr.  Miles  sold  his  interest  to  Thomas 
B.  Emerson  for  about  $12,000,  the  bill  of  sale 
of  all  that  interest  running  to  Thomas  B. 
Emerson,  with  no  reference  whatsoever  to 
Collins.  Notwithstanding  the  fact  that  this 
special  administrator's  account  charges  upon 
an  unsettled  indebtedness  due  to  his  brother 
from  him  in  1870,  which  had  Increased  by 
1874  to  $2,800,  his  evidence  upon  these  mat- 
ters is  that  he  was  a  secret  partner  with  bis 
brother  in  this  purchase,  and  that  his  money, 
this  $2,800,  was  a  part  of  the  purchase. 
Even  more  than  that,  he  says  that  when  his 
brother  came  to  buy  out  Mr.  Miles  for  $25,- 

000  (though  the  purchase  price  declared  in 
the  bill  of  sale  and  transfer  from  Miles  was 
about  $12,000),  he  took  his  payment  of  one- 
half  of  the  $25,000,  $12,000.  in  a  valise  and 
gave  it  to  his  brother.  Here  again  the  writ- 
ings of  the  brother  are  In  flat  contradiction 
to  the  statement.  Thus  he  writes  to  bis 
brother: 

"Bro.  Coll.  How  will  you  be  fixed  for  money 
about  the  first  of  March?    I  may  need  a  little. 

1  shall  make  Mr.  Miles  a  proposition  when  we 
come  to  settle  up.  to  Rive  or  take.  Dun't  think 
he  will  sell,  but  should  he  do  so  will  want  to  pay 
him  every  cent  and  I  ^migbt  want  $10,000,  at 
least  what  is  coming  to  me." 

LAter  be  writes  to  his  brother  to  the  same 
effect,  saying  that  he  will  not  want  to  ex- 
ceed $3,000,  but  asking  him  to  be  prepared 
to  let  him  have  that  should  necessity  require 
it,  and  he  adds: 

"Smith  wrote  me  saying  be  would  loan  me 
$3,000,  but  I  don't  want  to  borrow." 

Thus  it  appears  that  the  debt  founded  up- 
on the  interest  in  the  bank  Is  quite  as  shad- 
owy and  unsubstantial  as  that  asserted  to 
be  founded  upon  the  sale  of  the  farm. 

This  review  of  the  evidence  serves  to  es- 
tablish the  nature  of  the  claims  and  demands 
which  the  special  administrator  declared 
existed  against  his  brother  and  which  form 
the  basis  of  the  settlement  of  their  open  ac- 
count, dating  back  to  1870. 

What,  then,  was  that  settlement?  The  evi- 
dence of  It  Is  the  wholly  uncorroborated  tes- 


I  tlmony  of  a  conversation  had  with  his  brotb- 
|er  when  the  latter  was  on  his  deathbed. 
The  special  administrator  gives  two  versions 
of  this  oral  settlement  had  with  his  brother 
by  which  his  admitted  debt  of  $9,000  was  ex- 
tinguished. He  was  present  at  his  brother's 
house  In  Los  Angeles  when  that  brother  was 
in  bed  with  his  last  Illness.  While  there  the 
latter's — 

"wife  went  down  town,  and  while  she  was  gone 
we  bad  an  opportunity  of  talking  our  matters 
over,  and  I  said  to  him,  'Benton,  how  will  we 
arrange  for  this  money  you  have  let  me  have?' 
lie  R.iid,  'I  owe  vnii  on  the  Estherville  land  ileal 
a  little  over  $.3.0(X).  I  have  paid  to  you,  turn- 
ed over  to  you  in  May  when  I  was  in  Cedar 
Rnpids,  your  notes,  which  was  applied  upon  my 
a<;count,  and  toRether  with  this  $6,000:  will 
wipe  out  what  I  owe  you  and  what  you  owe  me.' 
He  says,  'Is  that  satisfactory?'  I  says,  'Entirely 

BO.'" 

Some  weeks  after,  testifying  again,  he 
gives  the  following  version: 

"I  said  to  him,  'How  do  you  want  this  matter 
fixed  that  we  have,  this  mimey  that  you  have 
let  me  have?'  I  said,  'Do  you  want  me  to  give 
a  note?'  He  said,  'No,  you  don't  need  to  give 
nip  any  note.'  He  said,  'I  owe  you  on  the  Se- 
ville Manufacturing  matter,  and  I  owe  you  on 
the  Estlierville  farm,  and  what  you  owe  me  on 
the  $9,000  one  should  offset  the  other.'  He  had 
turned  me  over  some  notes  on  May  11, 1903.  and 
he  said,  'Is  that  satisfactory?'  and  I  said  it 
was." 

The  "Seville  Manufacturing  matter"  is  the 
asserted  original  $2,800  indebtedness  which 
we  have  heretofore  considered.  The  "Esther- 
vlUe  land  deal"  Involves  the  asserted  debt 
of  $3,000  due  from  the  deceased  to  this  plain- 
tiff which,  as  before  shown.  Is  wholly  dis- 
proved by  the  deceased's  own  records,  as  la 
the  evasive  testimony  of  the  special  admin- 
istrator concerning  his  interest  In  the  bank. 
A  slight,  but  unnecessary,  computation, 
moreover,  would  show  that,  treating  the  $2,- 
800  as  a  debt  existing  and  continuing  to  ex- 
ist since  1870,  and  compounding  interest  up- 
on it,  the  total  amount  would  not  e<iual  the 
moneys,  aside  from  the  $9,000.  which  this 
special  administrator  bad  received  from  uis 
brother,  which  moneys  were  clearly  gifts, 
though  described  by  tlie  special  administra- 
tor as  being  partial  settlements  of  their  af- 
fairs. But  this  is  by  no  means  all.  After 
his  brother's  death  he  made  out  to  and  in 
his  brother's  name  his  promissory  note  for 
$6,000,  apparently  niion  the  theory  that  be 
might  be  able  to  cancel  the  remaining  $3,000 
of  the  $9,000  Indebtedness  by  his  testimony 
of  his  deceased  brother's  indebtedness  to  him 
in  the  sum  of  $3,000  on  the  "Esthel^ille  farm 
deal."  He  not  only  writes  this  note  and 
hands  It  to  the  widow,  but  enters  It  as  an 
asset  of  the  estate,  and  only  upon  the  settle- 
ment of  his  account  does  he  seek  to  avoid  its 
legal  effect  by  this  showing  previously  con- 
sidered of  the  settlement  with  his  brother, 
accompanied  by  the  following  extraordinary 
explanation  of  the  reasons  for  which  he  gave 
the  note:  His  brother  was  dead;  the  widow 
brought  to  him  a  large  envelope  containing 
a  number'  of  his  papers;  it  contained  notes, 
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and  be  sat  down  and  proceeded  to  make  a 
list  of  them.  The  widow  left  the  room  and 
returned.  "She  had  a  blank  note  with  her, 
and  she  says,  'This  Is  $6,000,'  and  I  started 
In  to  make  It  up,  and  after  reading  the  ac- 
count— to  make  It  In  ten  years  without  In- 
terest. Of  course,  I  supposed  it  would  be 
settled  at  any  time,  and  I  started  in  to  make 
It,  and  she  said,  'No,'  she  said,  'Don't  make 
it  that  way.'  She  was  crying,  feeling  bad, 
and  I  turned  around  and  made  it  payable 
when  the  Benton  county  farm  was  sold. 
That  Is  the  history  of  the  note."  This  note  he 
handed  to  the  widow.  This  Is  all  the  explana- 
tion offered  for  his  execution  and  acknowl- 
edgment of  an  indebtedness  of  at  least  $6,- 
000,  made  without  the  slightest  pressure  or 
coercion,  and  made  immediately  after  he  tes- 
tifies there  had  been  a  complete  settlement 
with  his  brother,  under  which  he  owed  his 
brother  nothing — a  settlement  which  itself 
was  made  neither  in  the  presence  nor  with 
the  knowledge  of  any  other  person. 

The  testimony  of  this  special  administra- 
tor stands  alone.  It  is  not  corroborated  In 
the  slightest  particular,  for  the  testimony  of 
his  wife  to  the  effect  that  she,  too,  under- 
stood that  her  husband  was  to  have  all  the 
sale  price  of  the  farm  over  $5,800,  is  negli- 
gible, and  on  the  face  of  this  record  it  is 
plain  that  this  evidence  is  inherently  im- 
probable, and  is  as  thoroughly  discredited  as 
it  is  discreditable. 

[4]  The  second  consideration  touching  the 
admissibility  of  the  evidenee  requires  but 
brief  consideration.  Subdivision  3,  i  1880,  of 
the  Code  of  Civil  Procedure,  in  terms  forbids 
the  admission  of  evidence  in  any  proceeding 
against  an  executor  or  administrator  upon  a 
claim  or  demand  against  the  estate  of  a  de- 
ceased person  as  to  any  matter  or  fact  oc- 
curring before  the  death  of  such  deceased 
person.  Eliminating  from  consideration  for 
the  moment  the  fact  that  the  man  who  was 
admittedly  debtor  to  the  estate  in  the  sum  of 
$9,000  happened  also  to  be  its  special  ad- 
ministrator, apart  from  that  relationship  the 
case  presented  is  an  admitted  claim  due  to 
the  estate,  the  validity  of  which  the  debtor 
seeks  to  destroy  by  a  showing  of  an  oral  set- 
tlement and  extinguishment  of  that  claim. 
The  theory  of  respondent,  adopted  by  the 
court,  is  that  the  special  administrator  was 
not,  within  the  meaning  of  the  statute,  seek- 
ing to  enforce  a  claim  against  the  estate,  but 
was  merely  resisting  a  claim  made  by  the 
estate  against  himself.  Such  is  entirely  too 
narrow  a  construction  to  be  given  of  the  stat- 
ute. His  method  of  resistance  is  to  assert 
a  counterclaim,  and  the  mere  fact  that  he 
is  satisfied  to  ask  for  a  cancellation  of  his 
indebtedness  without  asserting  a  right  to  re- 
covery under  this  settlement  in  no  wise  mili- 
tates against  the  fact  that  his  evidence  Is 
essentially  the  evidence  of  a  counterclaim. 
He  declares  that  he  had  such  a  counterclaim: 


bis  account  shows  that  it  was  a  counterclaim 
upon  a  debt  of  $2,800  arising  tn  1870,  and 
with  the  lips  of  his  brother  sealed  by  death 
he  is  permitted  to  testify  to  a  settlement  ex- 
onerating him  from  liability  upon  a  claim 
barred  for  years  by  the  statute  of  limitations. 
This  case  in  principle  Is  controlled  by  Moore 
V.  Schofleld,  96  Cal.  486,  31  Pac.  532,  and 
Stuart  V.  Lord,  138  Cal.  672,  72  Pac.  142. 
It  appears  therefore  tJiat  the  court  in  pro- 
bate erred  as  seriously  In  admitting  the  evi- 
dence as  It  did  in  giving  weight  to  It,  and  for 
both  reasons  the  decree  appealed  from  is  re- 
versed, with  instructions  to  the  court  in  pro- 
bate to  disallow  the  contested  items  and  to 
charge  the  special  administrator  with  the 
amounts  of  them. 

We  concur:    LORIGAN,  J.;    MELVIN,  J. 

'^^'°°°°  (175  Cal.  ni) 

BOWDEN  V.  BOWDBN.     (I*  A.  8985.) 

(Supreme  Court  of  California.    Aag.  13,  1917.) 

Contracts  ®=3lll  —  Aobeeuent  to  Rbsuuk 
Mabital,  Relations— Vauditt. 
Where  a  wife  sued  for  divorce,  and,  on  her 
agreeing  to  dismiss  the  action,  her  husband 
promised  to  pay  her  $3,000  should  he  at  any 
time  in  the  future  do  any  act  which  would  be  a 
cause  for  divorce,  the  agreement  providing  that 
the  $3,000  was  payable  on  the  date  of  any  such 
act,  but  that  no  part  should  be  paid  to  the  wife 
should  she  give  the  husband  any  cause  for 
divorce,  such  agreement  was  valid  and  based  on 
good  consideration. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County:  Willis  I.  Mor- 
rison, Judge. 

Action  by  Ottlllie  K.  Bowden  against  Ro- 
landus  F.  Bowden.  From  Judgment  for 
plaintiff  and  an  order  denying  new  trial,  de- 
fendant appeals.  Judgment  and  order  af- 
firmed. 

John  C.  Stick,  of  Los  Angeles,  for  appel- 
lant. Trippet,  Chapman  &  Biby,  of  Los  An- 
geles, for  req[>ondent. 

HEXSHAW,  J.  DtflTerences  had  arisen  be- 
tween Ottillle  K.  Bowden,  plaintiff  herein, 
and  Kolandus  F.  Bowden,  defendant  herein, 
which  resulted  in  an  action  for  divorce  com- 
menced by  the  wife  agnlnst  her  husband  in 
October,  1909.  At  the  time  thejr  held  com- 
munity Interests  in  property,  real  and  per- 
sonal. While  this  action  was  pending,  on 
November  4.  1909,  the  spoases  entered  Into 
an  agreement  wbereunder  the  community 
property  was  divided  between  them.  The 
wife  agreed  to  dismiss  the  pending  action  for 
divorce  and  together  they  agreed  as  follows: 

"The  undersigned,  Kolandus  F.  Bowden,  does 
hereby  promise  to  pay  his  wife,  Ottillie  K. 
Bowden.  the  sum  of  three  thousand  dollars, 
should  bo  at  any  time  in  the  future  cruelly 
treat,  abandon,  desert,  or  cease  to  live  with  the 
said  Ottillie  K.  Bowden,  as  husband  and  wife, 
or  do  any  other  act  which  would  be  a  cause 
for  a  divorce;  the  three  thousand  dollars  to  be 
due  and  payable  on  the  date  of  any  such  cruel 
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treatment,  desertion,  or  abandonment  on  the 
l>iirt  of  Itolandns  F.  Bowden  of  his  wife  to 
tiike  place  or  when  he  should  commit  any  act 
giving  her  cause  for  a  divorce:  Provided,  how- 
ever, that  no  part  of  this  sum  shall  be  paid  to 
the  snid  Ottillie  K.  Bowden  should  she  cruelly 
treat,  desert,  or  abandon  or  cease  to  live  with 
the  said  Rolandus  F.  Bowden  or  do  any  other 
action  which  would  bo  a  cause  for  a  divorce." 

Thereafter,  on  the  13th  day  of  May,  1010, 
the  wife  commenced  a  second  action  for  di- 
vorce against  her  husband  upon  the  ground 
of  cruelty.  The  husband  defaulted,  an  Inter- 
locutory decree  in  favor  of  the  wife  was  en- 
tered, and  it  became  final  on  March  18,  1012. 
Thereafter,  on  February  13,  1D13,  Uie  wife 
commenced  this  action,  demanding  payment 
of  $3,000  under  the  written  agreement  above 
set  forth.  The  husband  answered,  the  cause 
was  tried,  Judgment  was  entered  for  plaiutlS, 
and  the  husband  has  appealed. 

Upon  the  appeal  the  single  proposition  urg- 
ed Is  that  a  contract  such  as  this  is  agalust 
the  policy  of  our  law  under  the  decisions  of 
this  and  other  courts.  The  California  cas- 
es upon  which  reliance  is  placed  are  Lover- 
en  V.  Loveren,  106  Cal.  500,  39  Pac.  801,  and 
Perelra  r.  Perelra,  156  Cal.  1,  108  Pac.  488, 
23  U  R.  A.  (N.  S.)  880,  134  Am.  St.  Rep.  107. 
Loreren  t.  Loveren  Is  not  even  remotely  in 
point.  There  the  agreement  between  the 
spouses  was  in  the  nature  of  a  collusive  ar- 
rangement, based  upon  a  division  of  the  com- 
munity property,  under  which  it  was  to  be 
made  easy  for  one  of  the  spouses  to  secure 
a  divorce  from  the  other,  and  this  court  very 
properly  declared  that: 

"The  authorities  are  nnifonn  in  holding  that 
any  contract  between  the  parties  having  tor  its 
object  the  dissolution  of  the  marriage  contract, 
or  facilitating  that  result,  •  *  *  is  void  aa 
contra  bono*  mores." 

In  the  Perelra  Case,  while  the  facts  are 
somewhat  dliferent,  the  principle  controlling 
tbe  construction  of  the  agreement  is,  and  is 
said  to  be,  tbe  same  as  that  declared  and 
above  quoted  from  Loveren  v.  Loveren.  The 
wife  bad  brought  her  action  for  a  divorce 
upon  the  ground  of  extreme  cruelty  against 
her  husband.  While  the  action  was  pending 
tbe  parties  became  reconciled  and  resumed 
marital  relations.  Then  on  a  certain  date, 
in  pursuance  of  negotiations  which  were 
pending,  they  entered  Into  a  contract  which 
recited  the  pendency  of  tbe  action  for  di- 
▼opce,  declared  an  express  waiver  by  plain- 
tiff of  her  grounds  of  divorce  and  an  agree- 
ment to  dismiss  the  action,  and  it  then  pro- 
ceeded to  declare: 

"That  if  the  husband  should  thereafter  so 
conduct  himself  aa  to  give  the  wife  a  new  cause 
of  action  for  divorce,  and  she  should  establish 
tbe  same  in  a  subsequent  action  against  him, 
*  *  *  the  husband  should  thereupon  pay  to 
tbe  wife  $10,000,  which  should  be  a  full  satis- 
faction, settlement,  and  discharge  of  all  claims 
of  the  wife  in  such  action  'for  alimony,  costs, 
counsel  fees,  support,  maintenance  of  herself, 
homestead,  homesteact  right,  property,  and  bene- 
fit of  every  kind  and  character;' "  still  further, 
tbat  the  wife  (regardless  of  any  increase  in  the 
fortone  of  the  husband)  waived,  abandoned,  and 
relinqidshed  all  claima  and  demands  by  her  on 


her  part  in  or  to  any  or  all  of  the  husband's 
property  or  property  rights,  whether  then  own- 
jed  or  thereafter  acquired. 

Tbe  opinion  points  out,  among^  other 
things,  that  this  amount  was  wholly  dispro- 
portiounte  to  the  value  of  the  husband's  for- 
time,  that  for  certain  grounds  of  divorce  tbe 
wife  could  Justly  be  awarded  much  more 
than  tbe  $10,000,  and  tbat  the  existence  of 
such  a  contract  could  not  be  a  deterrent  to 
the  husband  from  violating  bis  marriage 
vows  and  giving  bis  wife  cause  for  divorce, 
but  would  only  "encourage  lilm  to  yield  to 
bis  baser  inclination  and  inflict  tbe  injury." 
Wherefore,  says  this  court,  quoting  from 
Loveren  v.  Loveren,  supra: 

"Any  contract  between  the  parties  having  for 
its  object  the  dissolution  of  the  marriage  con- 
tract, or  facilitating  that  result,  •  •  •  is 
void  OS  contra  Eonos  mores." 

Of  exactly  tbe  same  character  Is  tbe  case 
of  Newman  v.  Freitas,  129  Cal.  283,  61  Pac. 
907,  50  L.  R.  A.  548,  which  therefore  calls  for 
no  more  than  this  mention. 

Manifestly,  then,  these  cases  cannot  be' 
successfully  Invoked  to  defeat  the  contract 
here  before  us;  for  precisely  what.  In  its 
essence,  is  this  contract?  Postnuptial  dif- 
ferences bad  arisen  between  the  spouses 
which  bad  resulted  In  an  action  for  divorce 
brought  by  tbe  wife  against  the  husband. 
They  were  the  owners  of  community  proper- 
ty, real  and  personaL  The  husband  sought 
a  reconciliation,  and  It  was  accorded  him. 
Tbe  law ,  favors  such  reconciliation,  unless 
it  be  effected  upon  terms  expressly  forbidden 
or  upon  terms  expressly  disapproved,  or,  In 
other  words,  unless  the  term  be  against  the 
express  mandate  of  the  law  or  against  pub- 
lic policy.  Did  tbe  wife  In  this  contract 
surrender  any  of  her  marital  rights?  None 
whatever.  Did  she  In  any  way  make  it  easi- 
er for  her  husband  to  Inflict  on  her  any  mari- 
tal wrongs?  Not  In  the  least.  Did  she  ex- 
tend, actually  or  Impliedly,  any  Inducement 
to  him  to  commit  such  wrongs,  either  upon 
tbe  theory  tbat  she  would  get  a  divorce  be- 
cause of  them,  or  that  he  would  be  less  mulct 
flnancially  than,  saving  for  the  contract,  he 
would  be  (which  Is  the  Perelra  Case)  If  he 
did  commit  such  wrongs?  Nothing  of  this 
appears  In  tbe  contract  In  brief,  what  the 
contract  does  do  Is  to  reserve  to  tlie  wife 
without  impairment  all  of  her  marital  rights, 
to  reserve  to  tbe  husband  without  Impair- 
ment all  his  marital  rights,  to  waive  upon 
the  part  of  neither  their  legal  or  equitable 
rights  for  any  wrong  which  either  might 
commit  against  tbe  marriage  status,  but 
simply  to  Impose  upon  the  husband  tbe  duty, 
In  addition  to  tbat  which  the  law  imposes, 
of  observing  his  marital  vows  and  obliga- 
tions, or,  falling  to  do  so,  to  pay  to  tbe 
mistreated  wife  something  in  addition  to  that 
which  the  law  would  award  her  in  her  action 
based  upon  such  mistreatment  either  for  di- 
vorce or  for  separate  maintenance.  It  Is 
impossible  to  read  this  contract  In  any  other 
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light  So  for  from  the  consideration  being 
base,  it  is  worthy  and  commendable.  It  nei- 
ther asks  nor  invites  the  husband  to  do  a- 
wrong.  It  endeavors  to  deter  him  from  do- 
ing wrong  by  making  him  liable  to  a  penalty 
in  addition  to  that  Imposed  by  law  if  he  does 
do  wrong. 

On  principle,  therefore,  we  hold  that  nei- 
ther the  consideration  nor  the  purpose  of  this 
contract  is  base,  but  that  both  are  worthy, 
and  that,  whatever  may  be  said  touching  the 
Invalidity  for  lack  of  consideration  only  of 
such  a  contract,  if  It  be  an  antenuptial  con- 
tract, it  is  not  without  consideration  where 
a  wife  has  suffered  such  wrongs 'from  her 
husband  and  has  condoned  bis  offenses,  has 
resumed  with  him  the  marriage  relation,  and 
re-established  the  marriage  status,  all  of 
which  the  law  favors,  upon  condition,  not 
improperly  Imposed  by  virtue  of  sad  experi- 
ence, that  he  shall  not  again  offend.  Such  a 
wife  has  found  the  legal  obligation  to  be  in- 
sutflclent.  It  would  indeed  be  a  harsh  rule 
which  after  such  an  experience  should  say 
that  she  may  not  invoke  other  aids  In  her 
efforts  to  Induce  her  husband  thereafter  to 
remain  true  to  his  marriage  vows.  The  cases 
that  bold  that  an  antenuptial  agreement  to 
this  effect  is  without  consideration  are  bas- 
ed ujKin  the  view  that  at  the  outset  of  the 
relatlouKhlp  the  law  itself  Imposes  the  pre- 
scribed duty  upon  both  spouses,  and  that 
therefore  there  is  no  consideration  where  one 
spouse  agrees  that  if  he  does  offend  In  tlie 
future  he  will  pay  a  penalty  in  addition  to 
that  which  the  law  may  exact  We  need  not 
discuss  nor  even  collate  these  cases,  as  they 
are  not  addressed  to  the  situation  here  be- 
fore us.  But,  upon  the  other  hand,  cases 
which  are  addressed  to  the  situation  here 
presented  are  numerous,  and  overwhelming- 
ly they  uphold  the  validity  of  contracts  such 
aa  this.  It  uiuy  be  well  to  consider  briefly 
a  few  of  them.  Thus  in  Terkelseu  v.  Peter- 
son, 216  Mass.  531,  101  N.  E.  351,  the  hus- 
band and  wife  had  separated  because  of  his 
faults.  An  agreement  was  entered  into 
thruuKh  the  medium  of  a  trustee  looking  to 
the  resumption  of  marital  relations,  and  un- 
der this  agreement  it  was  covenanted  that  the 
husband  would  comport  himself  in  all  re- 
spects as  it  was  his  duty  to  do,  and  that,  in 
the  "event  of  his  drinking  or  ill  treating  the 
wife  resulting  in  her  leaving  him  again,  he 
would  be  liable  for  her  comfortable  mainte- 
nance and  support."  The  Supreme  Court  of 
Massachusetts,  In  an  opinion  written  by 
Rugg,  Chief  Justice,  held  that  the  considera- 
tion for  such  an  agreement  was  not  the  per- 
formance by  either  tha  husband  or  wife  of 
their  marital  duty,  nor  was  it  invalid  as  an 
agreement  to  separate,  but  that  it  would  be 
sustained  as  an  agreement  for  the  re-estab- 
lishment of  the  family  and  to  make  better 
provision  for  the  wife's  support  in  the  event 
that  the  husband  again  offended.  In  Duffy 
T.  Whiter  116  Ml<*.  264,  73  N.  W.  363,  the 


Supreme  Court  of  Mldilgan  was  called  upoa 
to  consider  the  same  question.  There  the 
husband  discovered  his  wife's  infldeli^  and 
had  separated  from  her.  Afterward,  by  mu- 
tual agreement  the  parties  resumed  marital 
relations  under  a  written  trust  in  pursuance 
of  which  a  portion  of  the  separate  property 
of  the  wife  was  conveyed  by  her  through  a 
trustee  to  the  husband,  the  trust  providing 
that  out  of  the  Income  the  husband  should 
deposit  monthly  to  his  wife's  account  one- 
half  of  the  income,  and  the  remaining  one- 
half  should  be  used  for  the  maintenance  of 
their  minor  child  and  for  himself.  Later  the 
wife  eloped  with  another  man,  and  subse- 
quently sought  to  avoid  this  agreement  up- 
on the  ground  that  its  consideration  was 
without  validity.  The  Supreme  Court  of 
Michigan  declared: 

"It  has  been  held  in  this  state  that  a  convey- 
ance of  property  by  a  husband  to  hig  wife  in 
cousideration  of  the  discontinuance  of  a  meri- 
torious suit  for  divorce,  and  the  resumpdon  of 
marital  relations,  was  upon  a  valid  and  suffi- 
cient consideration;  and  the  same  has  been  held 
elsewhere,  almost  without  exception.  •  •  • 
In  Burkholder's  Appeal,  106  Pa.  tS3,  the  con- 
tract provided  among  other  things,  for  the  pay- 
ment of  certain  sums  in  case  of  a  subsequent 
separation.  The  case  arose  after  the  termina- 
tion of  the  marriage  by  death,  and  the  con- 
tract was  enforced." 

The  court  said  upon  this  point: 
"The  provision  in  the  contract  in  the  present 
case  is  peculiar.  It  does  not  offer  any  premium 
to  the  wife  to  bring  about  a  separation.  On  the 
contrary,  it  places  a  penalty  upon  it  So  it 
cannot  be  said  to  be  a  contract  'looking  to  and  ■ 
favoring  a  separation'  at  her  instance.  As  to 
the  husband,  it  does  not  enlarge  his  right  to  a 
separation  beyond  that  given  by  law,  if  we 
construe  the  contract  in  the  light  of  surrounding 
circumstances.  A  proper  inference  from  its  pro- 
visions, and  the  circumstances  under  which  it 
was  made,  justify  us  in  a  restriction  of  the  term 
'flagrant  misbehavior  or  desertion'  to  such  as 
would  be  ground  for  divorce.  If  this  claim 
does  not  enlarge  his  rights  beyond  those  existing 
by  law,  wo  do  not  see  how  it  can  be  said  that 
the  provision  was  illegal  and  void  as  against 
poblic  policy." 

Changing  the  sex  of  the  spouses,  .the  lan- 
guage of  the  Pennsylvania  case  baa  direct 
applicability  to  the  present  one.  In  Elite  v. 
Hite,  136  Ky.  529,  124  S.  W.  815,  the  hus- 
band, when  intoxicated,  beat  and  maligned 
his  wife,  giving  her  ground  for  divorce.  Slie 
bad  separated-  from  him  aiid  resiuned  mari- 
tal relations,  he  promising  to  make  suitable 
provision  for  her  support  if  his  course  of 
conduct  again  compelled  her  to  leave  him. 
This  agreement  was  based  upon  her  waiving 
or  condoning  his  past  offenses  and  living 
again  with  him  as  bis  wife.  The  agreement 
was  In  writing,  and,  says  the  Supreme  Court 
of  Kentucky: 

"This  was  ample  consideration  to  support 
the  contract.  •  •  •  It  [the  law]  favors  the 
reconciliation  of  husband  and  wife.  A  contract 
for  the  re-establishment  of  a  ruined  home  is 
one  which  equity  is  swift  tp  approve.  Whether 
the  contract  in  question  is  contrary  to  public 
policy  is  not  to  be  determined  from  one  clause 
of  it,  but  from  the  whole  instrument.  The  con- 
tract as  a  whole  does  sot  tend  to  produce  es- 
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'jangement  between  husband  and  wife.  They 
were  already  estranged.  The  contract  brought 
them  together,  and,  taken  as  a  whole,  it  is  in 
aid  of  the  marital  relation,  and  is  therefore  not 
opposed  to  public  policy,  but  in  accord  with  it. 
TTjus  it«  execution  is  sanctioned  by  the  law.  and 
it  should  be  upheld,  unless  appellant's  conten- 
tion that  be  was  deceived  in  its  execution  is 
supported  by  the  proof." 

In  Montgomery  r.  Montgomery,  142  Mo. 
App.  481,  127  S.  W.  118,  the  Supreme  Court 
of  Missouri  was  called  upon  to  consider  an 
antenuptial  contract  entered  into,  of  course, 
before  offense  given  by  the  husband  and  be- 
fore the  possibility  of  reconciliation  or  con- 
donation. The  Supreme  Court  of  Missouri 
npbdd  this  contract,  boldlQg  that  It  was  not 
without  consideration,  notwithstanding  that 
It  obliged  the  husband  to  do  no  more  than 
the  law  Itself  declared  be  should  do,  and 
that  such  a  contract  would  not  tend  by  its 
▼ery  nature  to  create  an  estrangement  be- 
tween the  spouses,  and  it  based  its  concln- 
don  upon  cases  such,  as  the  one  before  us, 
declaring  that  as  to  those  cases,  where  the 
end  is  tbe  reconciliation  and  the  re-establish- 
ment of  a  ruined,  home,  "contracts  looking  to 
that  end  are  guarded  with  zealous  care."  In 
Howell  ▼.  HoweU,  42  Okl.  286,  141  Pac.  412, 
there  had  been  a  disagreement  between  tbe 
spouses  and  a  threat  of  divorce.  A  recon- 
ciliation was  effected  under  contract  which 
declared: 

"It  is  understood  that  the  consideration  of  this 
agreement  is  that  said  Minnie  H.  Howell  return 
and  again  assume  the  marital  relations  with 
William  T.  Howell,  intending  to  live  with  him 
as  long  aa  he  shall  abstain  from  the  nse  of  alco- 
holic beverages," 

Tbe  familiar  grounds  of  invalidity  were 
urged  against  this  contract,  but  the  Supreme 
Court  of  Oklahoma  declared: 

"As  we  view  it,  the  contract  was  in  contempla- 
tion of,  and  for  tbe  very  purpose  of,  effecting 
a  "reunion  rather  than  of  ^jroviding  or  looking 
forward  to  another  separation;  in  fact,  it  had 
this  result,  and  for  three  years  thereafter  they 
lived  together.  Having  this  view  of  the  con- 
tract, it  is  not  open  to  the  objection  urged." 

In  Reamey  v.  Bayley,  11  AU.  438,  the  Su- 
preme Court  of  Pennsylvania  held  that  a 
bond  given  by  a  husband  In  pursuance  of  a 
postnuptial  agreement  between  him  and  his 
wife,  which  agreement  stipulated  that  the 
bond,  whose  penalty  only  became  due  on  tbe 
contingency  of  the  busband  not  treating  his 
wife  kindly  and  faithfully,  Is  not  void,  and 
tipon  maltreatment  of  tbe  wife  by  the  hus- 
tmnd  payment  of  the  bond  may  be  enforced 
by  action.  In  Sommer  v.  Sommer,  87  App. 
Div.  434,  84  N.  Y.  S.  444,  the  Supreme  Court 
of  New  Tork  held  that,  a  contract  looking  to 
reconciliation  and  a  resumption  of  the  mar- 
riage relations  which  provided  that,  If  the 
busband  should  desert  the  wUe  or  fall  to 
support  ber,  she  should  Immediately  become 
▼ested  with  ber  dower  Interest  In  his  realty, 
Is  not  against  public  policy,  but  In  harmony 
with  it.    Bishop  (1  Bishop,  Marriage  and  Di- 


vorce, 8  76)  declares  the  principles  of  tbe  ad- 
judications to  be  that: 

"An  agreement  to  abandon  the  pending  di- 
vorce suit  and  renew  cohabitation,  being  in  aid 
of  marriage,  accords  with  public  policy,  and  the 
courts  will  enforce  a  promise  founded  upon  It 
as  a  consideration." 

Under  the  conviction  that  enough  has  been 
said  to  establish  the  validity  of  this  agree- 
ment and  to  render  unnecessary  any  further 
discussion,  the  judgment  and  order  appealed 
from  are  affirmed. 

We  concur:  LORIGAN,  J.;  MBLVIN,  J. 


(175  Cal.  W»y 

In  re  LiOTD'S  ESTATE  (two  cases). 

HICKS  ▼.  LOYD  et  al.  (two  cases). 

(U  A.  4488,  4489.) 

(Supreme  Coort  of  California.    Aug.  11,  1017.) 

1.  Executors  and  Advinibtbators  ^s»358(2> 
— Sale  of  Land — Appkali— Statutb. 

Under  Code  Civ.  Proc.  {  963.  subd.  3,  grant- 
ing right  of  appeal  from  an  order  for  sale  or 
conveyance  of  real  property,  tbe  objection  to  an 
appeal  from  an  order  of  the  probate  court  di- 
recting the  executors  of  a  decedent  to  sell  all 
of  the  lands  ovmed  by  him  in  another  state,  and 
to  transmit  the  proceeds  to  California  for  dis- 
tribution, that  the  order  was  not  appealable  be- 
cause Dot  an  order  to  sell  real  estate,  but  an 
order  requiring  the  executor  to  execute  the  will 
or  show  cause  why  they  should  not  be  removed, 
was  frivolous. 

2.  Executors  AND  Administrators  «=»138(8) 
—Power  to  Convert  Rbaltt— Election  bt 
Devisees. 

An  election  by  all  tbe  devisees  of  realty  to 
take  the  realty  in  kind  destroyed  the  power  of 
the  executors  under  the  will  to  convert  the  land 
into  money. 

3.  Descent  and  Distribution  ®=4  —  State 
Law  Controluno  Disposition  or  Dece- 
dent's Realty. 

Lands  owned  by  a  California  decedent  in  the 
state  of  Iowa  at  the  time  of  his  death  were  con- 
trolled as  to  their  disposition  by  the  laws  of 
Iowa,  the  laws  of  the  state  governing  the  trans- 
mission of  title  to  realty  within  the  state,  save 
only  when  and  as  the  laws  of  the  state  in  terms 
permit  their  modification. 

4.  Descent  and  Distribution  ^=947(1)  — 
Omitteit  Child— Statute. 

Tinder  Civ.  Code.  §  1.S07,  providing  that  a 
child  omitted  from  testator's  will  has  the  surae 
share  in  the  estate  as  if  testator  had  died  in- 
testate, an  omitted  child  cannot  take  under  the 
will,  since  he  is  permitted  to  take  at  all  because 
he  has  been  omitted  therefrom. 

5.  CosvEBSioN  @=>1,  2— Equitable  Conver- 
sion— Statute. 

Civ.  Code,  g  1338,  providing  that,  when  a 
will  directs  conversion  of  real  property  into 
money*  such  property  and  all  its  proceols  may 
be  deemed  personal  property  from  the  time  of 
testator's  death,  is  merely  declaratory  of  the 
doctrine  of  equitable  conversion,  and  as  to  lands 
in  Iowa  of  the  decedent,  a  resident  of  California, 
is  governed  by  the  laws  of  Iowa. 

6.  Conversion  €=15(2)— Equitable  Conver- 
sion—Constructive Conversion. 

Where  the  will  of  a  California  decedent  pro- 
vided that  his  Iowa  lands  should  be  sold  and  the 
proceeds  distributed,  there  was  not  an  actnal 
conversion,  but  a  constructive  conversion  mere- 
ly; the  distributees  all  electing  before  sale  to 
take  the  property  in  kind. 


^aVoT  other  cases  see  Mm*  topic  and  KKY-NUMBKR  In  »U  Key-Numbered  OliesU  and  Indexes 
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7.  CoNVEBSioN  «=»2,  22(3) -EQtJiTABLit  Con- 
version—Recon  TKBSION. 

Where  the  will  of  a  Califoniia  decedent  pro- 
vided that  his  Iowa  realty  should  be  sold  and 
the  proceeds  distributed  amongst  his  12  children, 
and  the  children  and  the  widow,  who  had  elect- 
ed to  take,  not  under  the  will,  but  under  the 
laws  of  California  and  of  Iowa,  elected  to  take 
the  property  in  kind,  the  Iowa  court  confirming 
the  election  and  decreeing  title  to  the  Iowa  lands 
in  the  children  and  the  widow,  the  children  and 
the  widow  effected  a  reconversion  wholly  super- 
seding the  equitable  conversion  of  the  Iowa 
lands  by  the  will,  which  reconversion  destroyed 
all  powers  of  sale  vested  in  the  executors,  and 
left  the  beneficiaries  the  owners  of  the  whole 
legal  and  equitable  title ;  the  law  controlling  be- 
ing the  Iowa  law. 

8.  Executors  and  Administbatobs  «=»138(1) 
—Power  to  Sell  Realty— Title  Acquired 
BT  Executor. 

Where  testator  conferred  power  to  sell  lands 
on  his  executor,  regardless  of  who  acquired  title 
to  the  land,  the  executor  took  exactly  the  quan- 
tity of  interest  which  the  purpose  of  his  trust 
required,  and  in  whomsoever  title  vested,  wheth- 
er it  was  allowed  to  desceud  by  operation  of  law, 
or  was  transferred  to  the  executor,  or  descended 
to  the  devisees,  it  was  for  the  purpose  speci- 
fied by  the  will. 

9.  CONVERBION  «=s>22(3)— Equitabuc  Conveb- 
8I0N— ReCON  VERSION. 

The  reconversion  of  a  decedent's  realty  di- 
rected by  his  will  to  be  sold,  that  the  proceeds 
may  be  distributed,  may  take  place  at  any  time 
during  the  period  of  constructive  conversion  and 
prior  to  actual  conversion  by  sale,  and  is  effected 
when  all  the  parties  beneficially  interested,  by 
some  explicit  and  binding  action,  elect  to  take 
the  property  in  its  original  form. 

10.  Conversion  «=»22(3)  —  Reconvebsiom  — 
Parties. 

The  joinder  of  a  pretermitted  heir  with  the 
dei'isees  of  the  will  in  the  reconversion  of  real 
estate  converted  by  the  will  into  personalty  is 
unnecessary. 

11.  CoNVBBSiON  «=322(3)  —  Eqcitablb  Con- 
version— Recon  version. 

Where  there  is  a  failure  of  all  oarties  in  in- 
terest to  join  in  an  election  to  take  in  kind 
lands  directed  by  testator  to  be  sold  for  distribu- 
tion, no  reconversion  takes  place,  and  the  eq- 
uitable conversion  worked  by  the  will  still 
stands,  but  the  failure  is  no  bar  to  a  subsequent 
reconversion  by  act  of  all  the  parties  in  interest 
before  sale. 

12.  EiXECTTTOBS  AND  ADMINISTBATOBS  4s>3u(l) 

—Reuoval— Suspension  or  Obdb'b  bt  Ap- 
peal. 
Where  executors  appealed  from  an  order  of 
the  probate  court,  but  the  court  nevertheless  re- 
voked their  letters  testamentary  for  failure  to 
observe  the  order,  the  revoking  order  was  illegal, 
since  the  appeal  suspended  its  operation. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;    W.  H.  Thomas,  Judge. 

Petition  by  Charles  Hicks  against  Eliza- 
beth J.  Loyd  and  others,  executors  of  fhe  es- 
tate of  George  B.  Loyd,  deceased,  to  comiiel 
the  executors  to  sell  all  the  lands  owned  by 
deceased  in  a  certain  state  at  the  time  of 
bis  death,  etc.  From  an  order  directing  the 
executors,  and  from  decree  removing  them 
for  disobedience  of  the  order,  the  executors 
appeal.    Order  and  decree  reversed. 

M.  F.  Harrington,  of  O'Neill,  Neb.,  R.  C. 
Noleman  and  Hammack  &  Hammack,  all  of 
Los  Angeles,  and  M.  W.  Frick,  of  Rockwell 


City,  Iowa,  for  appellants.  Valentine  & 
Newby,  of  Los  Angeles,  and  T.  W.  Duck- 
worth, of  San  Bernardino,  for  respondent 

HBNSHAW,  J.  By  the  first  of  these  ap- 
peals this  court  is  asked  to  review  an  order 
made  by  the  court  in  probate,  in  terms  di- 
recting the  executors  of  the  estate  of  George 
B.  Loyd.  deceased,  who  died  testate,  who  at 
the  time  of  his  death  was  a  resident  of  the 
state  of  California,  and' whose  will  was  pro- 
bated in  this  state — 

"to  sell  all  of  the  lands  owned  by  said  deceased 
at  the  time  of  his  death  in  the  state  of  Iowa,  - 
and  to  transmit  the  proceeds  arising  from  the 
sale  thereof  to  the  county  of  Los  Angeles,  state 
of  California,  for  distribution  in  accordance 
with  the  laws  of  the  state  and  in  pursuance  of 
the  last  will  and  testament  of  said  George  E. 
Loyd,  deceased.  Be  it  further  ordered  that,  if 
the  said  executors  fail,  neglect,  or  refuse  to  sell 
the  said  land  situated  in  the  state  of  Iowa  own- 
ed by  the  said  George  E.  I^yd  at  the  time  of 
his  death,  they  show  cause  in  this  court  on  or 
before  the  1st  day  of  September,  1915,  at  10 
o'clock  a.  m.  of  that  day,  why  they  should  not 
be  removed  as  executors  of  the  last  will  and  tes- 
tament of  George  B.  Loyd,  deceased,  and  why 
an  administrator  with  the  will  annexed  should 
not  be  appointed  in  their  stead  to  execute  the 
power  of  sale,"  etc 

The  appeal  in  L.  A.  No.  4489  is  from  the 
decree  of  the  court  removing  the  executors 
for  disobedience  of  the  order  above  quoted. 
The  questions  presented  upon  both  appeals 
are  interrelated.  Wherefore  one  con^dera- 
tion  will  do  for  both. 

[11  Respondent's  objection  addressed  to 
appeal  la  L.  A.  No.  4488.  that  the  order  it- 
self is  not  appealable  because  "It  la  not  an 
order  to  sell  real  estate,  but  is  an  order  re- 
quiring the  executors  to  proceed  to  execute 
the  will  or  to  show  cause  why  they  should 
not  be  removed,"  is  frivolous.  Section  963, 
subd.  3,  Code  of  Civil  Procedure,  grants  a 
right  of  appeal  from  an  order  "against  or  in 
favor  of  directing  the  partition,  sale  or  con- 
veyance of  real  property,"  precisely  such  oi^ 
der  as  was  here  made. 

(ieorge  B.  Loyd,  deceased,  married  in  the 
state  of  Iowa  and  accumulated  property 
therein.  Twelve  children  were  born  to  him. 
and  they  and  his  wife,  who  also  survived 
htm.  are  all  recognized  as  devisees  under  his 
will.  Eight  or  nine  years  before  his  death 
Ix>yd  and  his  wife  moved  to  California,  and 
here  resided  until  his  death.  He  acquired 
property  in  this  state;  It  was  his  domicile, 
and  his  will  was  here  probated.  Besides  his 
property  in  California  be  left  properties  of 
large  value — some  of  it  real  estate — ^In  the 
state  of  Iowa.  Charles  Hicks,  not  mention- 
ed in  the  will,  entered  proceedings  in  the  es- 
tate to  have  his  status  declared  as  that  ot  a 
bastard  son  of  the  deceased,  who,  in  writing, 
signed  in  the  presence  of  a  competent  wit- 
ness, had  acknowledged  himself  to  be  the 
father  of  the  child.  He  prevailed  in  his  ef- 
fort (Estate  of  Loyd,  170  Cal.  85,  148  Pac. 
.'i22),  and  was  thus  instituted  as  a  preterm 
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mltted  heir  of  the  deceased,  since  his  name 
was  not  mentioned,  nor  was  be  In  any  way 
referred  to  in  the  will. 

[2, 3]  All  of  the  property  In  California  tes- 
tator gave,  devleed,  and  bequeathed  to  bis 
wife,  with  the  provision  that  whatever  re- 
mained at  the  time  of  her  death  should  be 
divided  amongst  his  children.  All  of  the 
property  in  the  state  of  Iowa  the  will  direct- 
ed should  be  "sold  by  my  executors  for  such 
price  as  they  deem  proper,  at  public  or  pri- 
vate sale,  without  order  or  orders  of  sale 
from  any  court,  but  subject  to  approval  of 
the  court  having  jurisdiction  of  such  matters 
in  the  county  wherein  such  property  is  situ- 
ated." The  proceeds  arising  from  this  dis- 
position of  the  Iowa  properties  were  to  be 
distributed  equally  amongst  his  12  children. 
The  realty  in  Iowa  was  and  is  of  large 
TElue.  The  widow  made  her  election  to  take 
not  under  the  will,  but  under  the  laws  of 
California  and  the  laws  of  Iowa.  This  de- 
termination gave  her  an  estate  in  the  real 
property  in  Iowa.  All  the  devisees  of  the 
Iowa  real  property  under  the  will,  including 
the  widow,  elected  to  take  the  Iowa  lands  in 
Und.  This  election,  if  good,  destroyed  the 
power  of  the  executors  under  the  will  to  con- 
vert these  lands  into  money.  When  the  ex- 
ecutors were  cited,  to  show  cause  and  order- 
ed to  make  the  sale  of  the  Iowa  real  estate, 
tbey  answered,  With  evidence,  establishing 
this  election  of  the  devisees  and  the  widow 
to  take  In  kind.  But  .it  being  conceded,  or 
at  least  not  successfully  questioned,  that  the 
laws  of  Iowa  do  not  recognize  any  right  of 
inheritance  In  a  pretermitted  heir,  as  do  the 
California  laws,  and  as  under  no  ancillary 
proceedings  could  Charles  Hicks  by  inherit- 
ance succeed  to  any  interest  in  the  Iowa  real 
estate  as  such,  its  disposition  being  uaquea- 
tionably  controlled  by  the  laws  of  that  state, 
It  is  at  once  apparent  that  it  became  great- 
ly to  the  interest  of  Charles  Hicks  to  cause 
the  Iowa  real  estate  to  be  sold,  and  the  pro- 
ceeds of  the  sale  brought  to  California  for 
distribution,  as  thus  only,  if  at  all,  he  could 
obtain  a  share  of  it  To  this  end,  therefore, 
these  proceedings  were  directed  in  the  pro- 
bate court,  and  resulted,  so  far  as  that  court 
was  concerned,  in  the  success  of  Ills  efforts. 
Thus  having  sufficiently  outlined  the  matter 
in  controversy,  we  may  proceed  to  a  consid- 
eration of  the  merits. 

1.  The  status  of  Charles  Hicks  as  a  pre- 
termitted heir  is  completely  determined  by 
section  1387  of  the  Civil  Code,  and  his  rii;bts 
as  such  pretermitted  heir  are  wholly  defined 
by  sections  1306  and  1307  of  the  same  Code. 
Section  1306  deals  with  the  rights  of  a  child 
twm  after  the  making  of  a  will ;  section  1.307 
with  the  rights  of  an  omitted  child  (or  chil- 
dren of  a  deceased  child).  But  in  their  es- 
sence the  rights  are  identical,  so  that  it  is 
for  convenience  merely  that  they  have  been 
defined  in  separate  sections.  Section  1307 
deals  spedflcally  with  the  rights  ot  Charles 
HickA,  bat  in  both  sections  the  language  of 


the  Code  defining  those  rights  is  practically 
Identical,  so  that  the  constructions  put  by 
this  court  upon  1306  have  direct  applicabil- 
ity upon  the  question  of  the  meaning  of 
1307.  By  1306  the  after-born  child  "succeeds 
to  the  same  portion  of  the  testator's  real  and 
personal  property  that  he  would  have  suc- 
ceeded to  if  the  testator  had  died  intestate." 
By  1307  the  omitted  child  "has  the  same 
share  in  the  estate  of  the  testator  as  if  he 
had  died  Intestate,  and  succeeds  thereto  as 
provided  in  the  preceding  section,"  the  lan- 
guage of  which  we  have  Just  quoted. 

[4]  It  is  manifest  that  upon  reason  alone 
such  a  child  does  not  and  cannot  take  under 
the  will,  since  he  Is  permitted  to  take  be- 
cause he  has  been  omitted  from  the  will. 
The  intent  of  the  testator  as  expressed  in 
such  a  will  is  clear.  It  is  to  give  his  prop- 
erty to  others  to  the  exclusion  of  the  omit- 
ted heir,  and  this  intent  is  not  atTected  by  the 
fact  that  the  omission  to  name  the  preter- 
mitted heir  was  or  was  not  intentional.  As 
the  omitted  heir,  in  contemplation  of  thelaw 
entitling  him  to  inherit,  was  never  in  the 
testator's  mind,  by  no  stretch  of  imagination 
can  it  l>e  said  that  the  testator  designed  any 
of  the  provisions  of  his  will  to  apply  to  that 
heir.  In  accordance  with  this  reasoning  our 
cases  all  hold,  as  necessarily  they  must,  that 
such  an  beir  do6s  not  and  cannot  take  under 
the  will,  but  takes  (wherever  by  will  the  tes- 
tator has  disposed  of  all  of  his  property)  In 
opposition  and  in  hostility  to  that  will. 
Pearson  v.  Pearson,  46  Cal.  609;  Estate  of 
Warden,  57  Cal.  484 ;  In  re  Grlder,  81  Cal. 
671,  22  Pac.  908;  Smith  v.  Olmstead,  88  Cal. 
682,  26  Pae.  521,  12  I..  H.  A.  48,  22  Am.  St. 
Rep.  336;  Painter  v.  Painter,  113  Cal.  371, 
45  Pac.  689;  Estate  of  Smith.  145  Cal.  118, 
78  Pac.  369.  In  Smith  v.  Olmstead,  supra, 
it  is  said: 

"We  are  unable  to  construe  these  sections  oth- 
erwise than  as  declaring  that  the  pretermitted 
child  succeeds  immediately  by  operation  of  law 
to  the  same  portioa  of  the  testator's  real  prop- 
erty as  if  no  will  had  been  made;  that  as  to 
such  portion  the  testator  is  to  be  regarJeil  as 
dying  intestate,  and  its  succession  is  directed 
by  law,  and  not  by  the  will." 

In  the  later  case  of  Estate  of  Smith,  su- 
pra, the  same  unescapable  doctrine  is  de- 
clared, and  it  is  said: 

"And,  so  far  as  such  child  is  concerned,  the 
will  is  to  be  considered  as  not  existing." 

Respondent  herein  advances  the  utterly 
fallacious  argument  that  tbU  doctrine  niid 
rule  of  construction  have  been  changed  by 
amendments  added  to  sections  1306  and  1307 
in  1905  (St.  1905,  p.  606),  which  amendments, 
identical  in  both  sections,  are  found  in  the 
addition  to  each  of  its  final  sentence.  But 
by  this  amendment  the  rule  that,  so  far  as 
concerns  a  pretermitted  child,  "the  will  is 
to  be  considered  as  not  existing,"  was  not  and 
could  not  have  been  changed.  The  amend- 
ment merely  changed  the  embarrassing  con- 
clusion to  which  this  court  had  been  forced, 
that  the  rights  of  such  pretermitted  child  to 
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real  property  were  not  divested  by  the  sale 
of  such  property,  even  though  the  sale  In  all 
other  respects  was  legal  and  valid. 

[6]  2.  The  doctrine  of  equitable  conver- 
sion Is  fully  recognized  In  this  state.  Sec- 
tion 1338  of  the  Civil  Code  Is  but  declaratory 
of  that  equitable  doctrine.  In  saying: 

"Whea  a  will  directs  the  conversion  of  real 
property  into  money,  such  property  and  all  its 
proceeds  must  be  deemed  personal  property  from 
the  time  of  the  testator's  death." 

And  such  cases  as  In  re  Walkerly,  108  Cal. 
627.  41  Pac.  772,  49  Am.  St.  Rep.  97, 
Fatjo  V.  Swasey.  Ill  Cal.  628,  44  Pac.  225, 
and  Bank  of  Uklah  v.  Rice,  143  Cal.  205,  76 
Pac.  1020,  101  Am.  St  Rep.  118,  recognize  the 
doctrine  to  the  fullest  extent.  Nevertheless, 
bearing  In  mind  that  the  land  which  Is  to  b^ 
or  Is  not  to  be  affected  by  the  application  of 
this  doctrine  Is  land  In  the  state  of  Iowa, 
that  the  will  provides  for  the  approval  of  any 
sale  of  the  Iowa  lands  by  the  appropriate 
courts  of  that  state,  and  that  even  without 
sucb  provision  the  descent,  devise,  distribu- 
tion. In  short,  the  whole  question  of  the  dev- 
olution of  title  of  Iowa  lands.  Is  wholly  sub- 
ject to  the  Jurisdiction  of  the  Iowa  courts 
under  the  Iowa  law.  consideration  must  be 
paid  to  thnt  law  In  reviewing  the  facts  touch- 
ing conversion,  nonconverslon,  or  reconver- 
sion which  are  here  presented  and  argued. 
Preliminarily,  however,  it  may  be  said  that 
so  well  established  Is  the  doctrine  that  the 
laws  of  the  state  govern  the  transmission  of 
title  to  land  wltblu  the  state  that  In  passing 
we  need  do  no  more  than  direct  attention 
to  such  cases  as  SlcCormlck  v.  SulUvant,  10 
Wheat.  202,  6  L.  EJd.  300;  Clarke  v.  Clarke, 
178  U.  S.  186.  20  Sup.  Ct  873,  44  U  Ed.  1028; 
Clopton  V.  Booker,  27  Ark.  4SZ ;  Van  Wlckle 
v.  Van  Wlckle,  59  N.  J.  Eij.  317,  44  Atl.  877 ; 
Cuarantee  Trust,  etc.,  Co.  v.  Maxwell  (N.  J. 
Ch.)  30  Atl.  3.19;  Lynch  v.  Miller,  54  Iowa. 
ei6,  6  N.  W.  740.  It  may  be  added  that  no 
principle  of  law  Is  better  founded  nor  more 
firmly  established  than  the  foregoing,  and 
that  it  Is  subject  to  no  modification  saving 
when  and  as  the  laws  of  the  state,  locus  rel 
slttt.  In  terms  permit  such  modification.  It 
is  Idle  for  respondent  to  argue  that  such  a 
modification  iA  found  In  a  statute  of  Iowa 
which  provides,  touching  the  execution  of 
wills  alone,  that  the  laws  of  Iowa  will  rec- 
ognize a  will  as  having  been  duly  executed 
provided  It  be  In  writing,  subscribed  by  the 
testator,  and  be  executed  In  the  mode  pre- 
scribed by  the  law  of  the  place  of  execution. 
Iowa  Code,  g  3309.  For  it  Is  too  plain  to 
call  for  discussion  that  this  section  of  the 
Iowa  Code  was  designed  merely  to  give 
authenticity  and  validity  to  wills  in  so  far 
as  their  execution  Is  concerned,  and  has  not 
the  slightest  reference  to  the  meaning  and 
construction  of  such  wills. 

[6]  In  setting  forth  the  facts  touching  the 
asserted  conversion  and  reconversion  of  this 
f  owa  real  estate,  it  will  be  assumed  that  an 


equitable  conversion  was  worked  by  virtue  of 
the  language  of  the  testator's  will,  for  this 
assumption,  as  we  shall  see.  Is  borne  out 
by  the  law  of  Iowa.  Nevertheless,  it  was 
not  an  actual  conversion,  but  a  constructive 
conversion  merely,  and  nil  the  devisees  of 
this  land,  the  12  children  and  the  widow — all 
the  parties,  In  short,  who  were  recognized  by 
the  will — elected  to  take  the  property  in  kind. 
They  did  this  not  only  before  there  was  any 
actual  conversion  by  sale  (for  such  actual 
conversion  has  never  taken  place),  but  even 
before  Hicks  filed  his  petition  which  result- 
ed in  the  orders  and  decrees  here  under  re- 
view. After  the  admission  to  probate  In  Cali- 
fornia of  the  will  of  the  deceased  it  was  like- 
wise duly  admitted  to  probate  in  the  state 
of  Iowa  In  the  district  court  of  Monona  coun- 
ty, where  these  lands  were  situated,  and 
within  a  very  short  time  after  the  death  of 
Loyd  the  devisees  of  these  lands  elected  to 
take  the  land  as  land.  In  due  time  the 
widow  Joined  therein.  The  written  election 
so  to  take  was  filed  in  the  district  court  of 
Monona  county,  Iowa,  and  that  court  on  the 
3d  day  of  September,  1913,  entered  Its  Judg- 
ment and  decree  confirming  this  election,  and 
decreed  full  and  complete  title  to  these  lands 
in  the  12  children  and  tbe  widow.  By  this 
decree  Charles  Hicks,  at  all  times  a  resident 
of  and  domiciled  within  the  state  of  Iowa, 
was  denied  any  interest  in  or  to  any  part  of 
these  lands.  Thereafter  certain  of  the  diU- 
dren,  owners  of  undivided  Interests  in  these 
lands  and  tenants  in  common  with  the  others. 
Instituted  their  action  In  i»rtltlon  and  to 
quiet  title,  and  made  Charles  Hicks  a  party 
defendant,  under  allegations  asserting  bia 
claim  of  ownership  to  a  portion  of  the  land 
and  denying  the  validity  of  his  claim. 
Charles  Hicks  appeared  and  asserted  title, 
and  at  the  time  when  the  probate  court  in 
California  made  the  orders  here  In  question 
this  action  to  quiet  title  was  pending  in  the 
Iowa  court,  which  subsequently  entered  Its 
decree  conclusively  adjudicating  that  neither 
Charles  Hicks  nor  the  executors  of  the  last 
will  and  testament  of  George  H.  Loyd,  de- 
ceased, had  any  title  or  Interest  in  or  to  the 
Iowa  lands,  and  fully  establishing  the  title 
to  these  lands  In  the  widow  and  tbe  12  chil- 
dren. This  last  statement  of  fact  is  not 
made  as  having  any  bearing  upon  the  deter- 
mination, which  must  here  be  based  upon 
facts  existing  at  the  time  the  orders  appealed 
from  were  made.  But  it  tends  to  establish 
the  improvident  nature  of  those  orders  of 
the  probate  court  of  California  in  attempting 
to  force  the  executors  to  do  what  the  courts 
of  Iowa  would  not  have  recognized,  and  to 
punish  them  by  ousting  them  from  their  of- 
fices for  their  refusal  to  obey  the  first  order 
directing  them  to  sell  the  lands,  from  whldi 
order  they  had  duly  taken  their  appeal. 

17,  8]  These,  then,  are  the  facts,  and  under 
them  not  the  slightest  doubt  can  be  enter- 
tained but  that  tbe  parties  In  Interest  and 
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owners  of  this  land  under  the  will  of  the  de-J 
ceased  effectuated,  as  they  had  the  right  to 
effectuate,  a  reconversion  which  wholly  su- 
perseded the  equitable  conversion,  which  de- 
stroyed all  power  of  sale  vested  In  the  ex- 
ecutors and  left  the  beneficiaries  under  the 
■will  the  owners  of  the  whole  legal  and  equi- 
table title.  The  law  controlling  the  foregoing 
statement  Is,  of  course,  the  Iowa  law,  but 
the  decisions  of  the  Iowa  courts  leave  the 
matter  In  no  doubt.  Thus  in  Atlee  v.  Bul- 
lard,  123  Iowa,  274.  98  N.  W.  889,  the  ques- 
tion presented  was  whether  the  will  effectu- 
ated an  equitable  conversion  and  whether 
the  election  of  the  devisees  under  the  will  to 
take  the  land  as  land  reconverted  it  into  land 
and  vested  the  fee  title  In  the  devisees,  not- 
withstanding the  power  and  order  of  sale 
contained  In  the  will.  In  the  Atlee  Case  the 
devisees  bad  all  elected  to  take  the  land  as 
land  and  not  to  have  It  sold.  One  of  the 
questions  presented  was  whether  a  Judgment 
was  a  lien  on  this  land.  If  the  equitable  con- 
version obtained,  the  land  was  personal  prop- 
erty and  not  subject  to  the  Judgment  lien. 
If  the  reconversion  back  into  land  obtained, 
It  was  argued  that  the  Judgment  lien  would 
attach.    Says  the  Supreme  Court  of  Iowa: 

"The  parties  to  this  action,  beine  all  who  have 
any  riKht  to  claim  under  the  will  of  the  testa- 
tor, having  elected  to  treat  the  property  as  real 
estate  instead  of  personalty,  must  be  held  to 
have  effected  a  reconversion,  if,  indeed,  an  eq- 
uitable conversion  ever  took  place.  We  must 
therefore  hold  that  the  judgment  in  favor  of  the 
German-American  Bank  and  George  Marshall 
became  liens  upon  the  interest  or  share  of  Fan- 
nie Ballard  in  said  lands." 

And  the  conclusion  was  that  the  Uen  of 
the  judgment  attached.  In  Boland  v.  Tier- 
nay,  118  Iowa,  59,  91  N.  W.  836,  the  devisees, 
a  brother  and  sister,  had  elected  to  take  the 
land,  and  the  brother  had  transferred  his 
Interest  In  one  of  the  80  acres  to  his  sister. 
The  estate  was  closed,  but  the  executor, 
deeming  it  his  duty  to  do  so  under  the  power 
conferred  upon  him  by  will,  made  a  sale  of 
the  land  and  accounted  for  the  proceeds  of 
the  sale.  It  was  contended  by  the  sister  that 
the  sale  was  null  and  void.  The  Supreme 
Court  of  Iowa,  with  elaboration  and  approv- 
al, reviews  many  authorities  from  other 
states  In  harmony  with  the  Iowa  cases,  and 
declares: 

"The  80  acres  of  land  in  Plymouth  county, 
though  constructively,  was  not  actually,  couveit- 
ed.  The  title,  by  the  terms  of  the  will,  passed 
to  the  beneficiaries,  with  the  power  of  sale  by 
the  executor  added.  That  power  was  for  the 
purpose  of  administration  only,  and  failure  to 
exercise  it  cannot  be  permitted  to  defeat  the 
devise.  As  said  in  Greenland  v.  Waddell,  116 
N.  T.  242.  22  N.  B.  367,  15  Am.  St.  Rep.  400: 
The  executors  took  no  title  in  the  real  estate 
as  such.  They  were  vested  with  a  power  to 
deal  with  it  as  personal  estate  for  the  purpose 
of  the  execution  of  the  trust  created  by  the 
will.'  Appellant  seems  to  think  that  conferring 
the  power  of  sale  on  the  executor  necessarily 
passed  the  title  to  him.  Regardless  of  who  ac- 
quired the  title,  he  took  'exactly  that  quantity 
of  interest  which  the  purposes  of  the  trust  re- 
quired.'   In  whomsoever  the  title  vested,  whetb- 
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er  it  was  allowed  to  descend  by  operation  of  law, 
or  was  transferred  to  the  executor,  or  descend- 
ed to  the  devisee,  it  was  for  the  purpose  speci- 
fied. Ehey  v.  Adams,  135  111.  80.  25  N.  E.  1013, 
10  U  R.  A.  162;  2  Jarm.  Wills,  305,  306. 
The  language  used  by  the  court  in  Eneberg  v. 
Carter,  98  Mo.  647,  12  S.  W.  522,  14  Am.  St. 
Rep.  604,  is  particularly  applicable:  'In  the 
present  case  there  was  certainly  no  express  de- 
vise in  fee  to  the  executor,  nor  are  there  any 
such  words  in  the  will  as  to  raise  a  4ee  in  him 
by  force  of  a  strong  implication.  Therefore  the 
fee  remained  in  the  heirs  at  law,  both  by  the 
devise  to  them  as  well  as  by  the  statute  of 
descents,  until  it  should  be  devested  by  a  sale 
by  the  executor  under  the  terms  of  tie  will ; 
and  until  such  sale  no  conversion  could  occur.' 
Nothing  has  happened  to  divest  the  plaintiff  of 
the  title  to  this  land,  acquired  under  the  will 
and  the  conveyance  of  her  brothers.  [This  hold- 
ing that  the  lee  title  in  such  a  case  passes  to 
the  beneficiaries,  subject  only  to  the  power  of 
sale,  which  may  be  defeated  by  a  reconversion, 
is  supported  by  the  courts  of  other  states.] 
•  •  •  If  those  who  take  under  a  will  may 
thus  dispose  of  their  interests  by  conveyance  or 
sale,  as  is  conceded  by  appellant,  we  can  think 
of  no  reason  for  depriving  them  of  the  right  to 
elect  to  take  the  thing  devised  themselves,  rather 
than  the  proceeds  derive<l  from  its  sale.  If  the 
right  to  the  proceeds  depends  upon  some  contin- 
gencies, of  course,  the  election  before  may  not 
take  eSect  until  such  contingency  is  ended." 

We  have  quoted  thus  at  length  from  the 
decisions  of  the  Supreme  Court  of  Iowa  be- 
cause, for  the  reasons  already  given,  Its  law 
is  controUiug  upon  this  question.  But  that 
It  is  the  universal  law  wherever  the  prin- 
ciples of  English  equity  obtain  will  be  es- 
tablished beyond  peradventure  by  reference 
to  such  cases  as  Bank  of  Ukiah  v.  Rice,  143 
Cal.  265,  76  Paa  1020,  101  Am.  St  Rep.  118; 
Harris  v.  Ingalls,  74  N.  'H.  342,  68  AU.  34; 
Griffith  y.  Wltten,  252  Mo.  627,  161  8.  W.  713 ; 
Howell  T.  Tompkins,  42  N.  J.  Eq.  305,  11  AtL 
333 ;  Duckworth  v.  Jordan,  138  N.  0.  520,  51 
S.  E.  109;  Meeklns  v.  Branning  Mfg.  Co. 
(D.  C.)  224  Fed.  202. 

[9]  This  reconversion  may  take  place  at 
any  time  during  the  period  of  constructive 
conversion  and  prior  to  the  actual  conver- 
sion tiy  sale.  Griffith  v.  Wltten,  supra.  It 
is  effected  when  all  the  parties  beneficially 
interested  in  the  property,  by  some  explicit 
and  binding  action,  direct  that  no  actual 
conversion  shall  take  place  and  elect  to  take 
the  property  In  its  original  form.  Duckworth 
V.  Jordan,  supra. 

Did  all  the  parties  beneficially  Interested 
so  indicate  their  election ;  or  Is  Charles  Hicks 
such  a  party  beneficially  Interested,  for  whose 
nonjoinder  the  reconversion  could  not  in  law 
or  equity  take  place?  What  has  previously 
ueem  said  touching  the  well-settled  doctrine 
that  a  pretermitted  heir  does  not  take  under 
a  will,  but  in  hostility  to  it,  should  be  in  and 
of  Itself  a  sufficient  determination  against 
this  asserted  right  of  Hicks.  But  the  cases 
are  numerous  and  uniform  to  like  effect.  The 
question  has  more  often  arisen  when  a  wid- 
ow has  been  put  to  her  election  between 
her  legal  dower  or  other  rights  and  the  rights 
I  conferred  upon  her  by  will,  and  It  Is  univer- 
[  sally  held  that  she  Is  bound  by  her  election. 
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[1 0]  If  she  takes  under  the  law,  she  can  In- 
Toke  the  will  in  no  way.  If  she  takes  under 
the  win,  she  can  have  no  recourse  to  her  rights 
under  the  law,  and  many  of  these  cases  have 
to  do  v\ith  attempts  to  enforce  equitable  con- 
versions. Thus  in  Cunningham's  Hastate,  137 
Pa.  621.  20  AtL  714,  21  Am.  St.  Rep.  901,  the 
testator  directed  his  real  property  to  be  con- 
verted into  cash  and  distributed.  The  widow 
elected  not  to  take  under  the  will.  Under  the 
law  she  was  entitled  to  take  a  larger  percent- 
age of  the  personalty  than  the  realty.  She 
contended  that  the  will,  notwithstanding  her 
election  to  take  under  the  law,  effectuated 
an  equitable  converslcxi  of  the  realty,  and  that 
one-half  of  the  proceeds  inured  to  her  benefit 
Said  the  court: 

"The  election  which  the  widow  is  required  to 
make  is  between  rights,  not  between  benefits. 
She  has  the  right  to  abide  by  her  husband's  dis- 
position of  his  property,  or  the  right  to  override 
it  and  claim  under  the  intestate  law.  These 
rights  are  inconsistent  and  .  cannot  coexist. 
*  *  *  The  law  does  not  permit  her  to  say 
there  is  a  will  for  conversion,  and  no  will  as  to 
her  share." 

The  Supreme  Court  of  Kentucky  in  Har- 
nett's Administrator  ▼.  Bamett's  Administra- 
tor, 1  Mete.  (58  Ky.)  2K4,  reaffirming  the  same 
doctrine,  gives  an  added  reason  in  the  follow- 
ing language: 

"Although  a  new  character  may  have  been  in 
the  most  unequivocal  terms  impressed  upon 
property  by  means  of  the  trust  for  c(mversion, 
yet  such  constructive  character  is  liable  to  be 
determined  by  the  act  of  the  persons  beneficially 
entitled,  who  may  at  any  time  before  the  conver- 
sion actually  occurs  elect  to  take  the  property 
in  its  then  condition.  This  right  is  wnolly  in- 
consistent with  that  claimed  on  behalf  of  the 
widow.  For  if  the  devisees,  before  a  conversion 
of  the  lands,  should  elect  to  take  the  property 
on  its  actual,  instead  of  its  destined  state,  a 
conversion  would  be  thereby  prevented,  and  the 
character  of  the  property  be  changed  from  that 
impressed  upon  it  by  the  testator  to  that  which 
it  actually  possesses." 

In  Ashelford  t.  Oiapman,  81  Kan.  312,  105 
Pac.  534,  It  is  said: 

"If  the  widow  take  under  th$  statute,  the 
principle  that  there  is  no  will  as  to  her  for- 
bids that  she  should  enlar^je  any  of  her  rights 
under  the  statute  by  an  appeal  to  the  will.  She 
is  a  stranger  to  it,  and  has  no  standing  to  com- 
pel others  who  take  under  the  will  to  comply 
with  provisions  which  might  increase  her  dis- 
tributive share  of  the  estate." 

To  the  same  effect  are  Gelger  v.  Bltzer, 
80  Ohio  St.  65,  88  N.  E.  134,  22  L.  R.  A,  (N.  S.) 
285,  17  Ann.  Cas.  151,  Northrop  v.  Mar- 
quam,  16  Or.  173,  18  Pac.  449,  and  James  v. 
Hanks,  202  111.  114,  66  N.  E.  1034,  where  the 
husband,  as  heir  of  his  wife,  was  insisting 
upon  the  same  doctrine  as  Is  urged  by  re- 
spondent, and  it  is  said: 

"If  a  testatrix  directs  her-  lands  to  be  sold 
for  the  particular  purpose  of  paying  certain  nfts 
to  legatees,  the  conversion  does  not  give  •  •  • 
the  proceeds  the  quality  of  personalty  for  the 
benefit  of  her  husband,  as  her  heir  at  law." 

Underlying  all  of  these  cases  is  the  same 
principle,  of  strict  applicability  to  this  re- 
siwndent — the  principle  that  one  who  does  not 


take  imder  a  will  can  claim  no  benefits  from 
that  will.  So  here  the  testator's  clear  and 
unmistakable  design  was  that  his  children 
and  widow  should  have  the  Iowa  property 
to  the  exclusion  of  Charles  Hicks.  What  the 
law  gives  him  as  a  pretermitted  heir  he  takes 
outside  of  and  in  hostility  to  the  will,  and  it 
is  not  open  to  him  to  invoke  nor  to  ask  the  aid 
of  the  court  in  probate  to  enforce  any  of  tlie 
provisions  of  the  will  for  his  benefit 

But  it  is  next  said  that  the  respondent 
had  the  right  to  Invoke  the  provisions  of  the 
will  because  he  was  a  party  Interested  in  tlie 
subject-matter,  and  in  this  reliance  is  placed 
upon  Atlee  v.  Bullard,  supra.  A  reading  of 
the  case  demonstrates  how  fallacious  respond- 
ent's effort  is  to  detach  a  single  phrase  from 
its  context,  for  only  those  are  Interested  in 
the  subject-matter  who  are  the  beneficiaries 
of  the  particular  devise  under  the  wilL  And 
Anally  It  is  said  that  the  election  of  the  dev- 
isees and  widow  was  nugatory  because  there 
was  a  time  when  one  of  the  children,  a 
Mrs.  Gent,  did  not  Join  in  the  formal  election 
to  take  the  land  as  land,  though  subsequently 
she  did  so.  The  sole  effect  of  a  failure  of 
all  the  parties  in  interest  to  Join  in  the  elec- 
tion is  ttiat  no  reconversion  takes  place  and 
the  equitable  conversion  still  stands. 

[11]  But  this  is  no  bar  to  a  subsequent  re- 
conversion by  the  act  of  all  the  parties  in 
interest  before  sale,  since,  being  all  of 
the  parties  in  interest,  no  one  has  or  can 
have  legal  or  equitable  right  to  complain  of 
the  election  when  finally  made. 

[12]  3.  It  appears,  therefore,  that  the' order 
of  the  court  directing  these  executors  to  sell 
the  lands  in  Iowa  was  improvidently  made, 
and  should  never  have  been  made,  by  virtue 
of  the  fact  that  all  of  the  parties  In  Interest 
bad  elected  to  take  those  lands  in  kind.  It 
appears  further  that  the  executors  duly  ap- 
pealed from  this  order,  as  they  had  the  right 
to  do,  and  that  their  appeal  suspended  the 
operation  of  the  order,  and  that  nevertheless 
the  court  revoked  their  letters  testamentary. 
Nothing  need  be  added  to  these  facts,  whidi 
in  and  of  themselves  condemn  as  illegal  this 
last  order  and  decree  appealed  from. 

Wherefore  the  order  appealed  from  in  L. 
A.  No.  4488  and  the  decree  appealed  from  in 
L,  A.  Na  4489  are  both  and  each  is  reversed. 

We  concur:  ANGELLOTTI,  O.  J.;  SHAW, 
J.;  SLOSS,  J.;  MELVIN,  J.;  LAWLOR,  J. 

""""^         (14  c^.  xpp.  184) 

ROWLEY  V.  DAVIS.     (Civ.  2232.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    June  25,  1917.     Rehearing  Denied 
by  Supreme  Court  Aug.  23,  1917.) 

1.  AnvBBSE  Possession  ®=>16(1),  21— Chaeac- 
TEB  of  Possession— Statute. 
Under  Code  Civ.  Proc.  g  323,  providing  when 
land  is  deemed  to  be  adversely  possessed  and  oc- 
cupied, the  planting  to  grain  and  part  to  orchard 
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constitated  an  advene  possession,  but  the  rent- 
ing of  part  of  the  land  as  a  camping  ground  did 
not  comply  with  the  statute. 

2.  Adverse  Possession  «=3ll4(l)— Sufficien- 
CT  or  Evidence. 

Evidence  in  an  action  to  quiet  title  held  not 
to  sustain  plaintiff's  claim  oi  title  by  adverse 
possession  as  to  part  of  lot. 

3.  QulETINO   TlTLB  «=s>42  —  Afteb-Aoquibed 
TiTLB— Supplemental  Complaint. 

I'lajntiff  in  an  action  to  quiet  title  had  no 
r^ht  to  file  a  supplemental  complaint  showing 
after-acquired  title,  if  in  fact  he  had  no  title  at 
the  commencement  of  the  action. 

4.  Quieting  Title  <s=»39— Cross-Complaint 
— Defense-^After-Acquired  Title. 

In  an  action  to  quiet  title,  a  cross-complaint 
filed  bj  defendant,  after  plaintiff  had  acquired 
the  title  of  a  defendant  and  cross-defendaut, 
tenilorml  new  issues  and  set  up  a  cause  of  action 
relating  to  the  date  of  filing  the  cross-complaint, 
and  the  fact  that  plaintiff  bad  then  acquired  a 
title  was  available  to  him  as  a  defense  to  the 
cross-action,  and  was  provable  under  his  claim 
of  ownership  as  pleaded  by  his  answer  to  the 
cross-complaint. 
B.  Vendor  and  Purcrabeb  i3=>227  —  Bona 

FiDK  PUBCHASEB — NOTICE. 

In  an  action  to  quiet  title,  wherein  plaintiff 
claimed  under  a  deed,  which  was  in  fact  intend- 
ed as  a  mortgage,  a  declaration  of  the  grantor 
that  her  deed  was  intended  as  a  mortgage,  no- 
where defining  an;  instrument  affecting  the  ti- 
tle to  any  part  of  the  lot,  could  not  impart  ac- 
tual notice  of  an  interest  claimed  therein,  even  if 
read  by  a  person  purchasing  from  her  grantee. 
<l  tk7dor  and  purchaser  «=s>231(2)— bona 
Fide  Purchaser— Notice— Statute.    ' 

Under  Civ.  Code,  g  2950,  providing  that  a 
purported  absolute  conveyance  intended  to  be 
defeasible  on  certain  conditions  is  not  affected, 
as  against  any  person  other  than  the  grantee,  or 
his  heirs  or  devisees,  or  persons  having  actual 
notice,  unless  an  instrument  of  defeasance  is 
recorded  in  the  county  where  the  property  is  sit- 
nated,  subsequent  purchasers  from  such  grantee, 
who  were  neither  heirs  nor  persons  having  ac- 
tual notice  of  the  conditions  affecting  the  deed, 
were  not  bound  to  search  the  records  to  ascer- 
tain whether  a  purported  declaration  of  de- 
feasance had  been  made. 

7.  Vendor  and  Pubchaser  ^=>229(e,  7)  — 
Bona  Fide  Purchaser- Notice — Recobd. 
The  recording  laws  are  intended  as  a  protec- 
tion, and  not  as  a  menace,  to  existing  titles, 
and  It  is  against  the  policy  of  the  law  to  permit 
tiie  use  of  the  public  records  as  a  means  by 
which  strangers  to  existing  titles  may  cloud 
those  titles  and  impair  the  values  thereof  to  their 
owners,  and  hence  a  sheriff's  sale  of  a  judgment 
debtor's  interest  in  certain  lands  did  not  consti- 
tute any  assertion  of  rights  against  her  grantee, 
having  apparent  title  under  a  deed,  though  in- 
tmded  as  a  mortgage. 

AH)eal  from  Superior  Court,  Los  Angeles 
County;  S.  E.  Crow,  Judge. 

Action  to  quiet  title  by  Q.  J.  Rowley  against 
W.  J.  Davis  and  others,  with  cross-complaint 
by  defendant  Davis.  Judgment  for  plalntlfF, 
motion  for  new  trial  denied,  and  defendant 
Davis  appeals.    Ju'dgment  and  order  affirmed. 

Charles  Lantz  and  Davis,  Lantz  &  Wood, 
•11  of  Los  Angeles,  for  appellant  Kendrlck 
&  Ardls  and  Geo.  W.  Adams,  all  of  Loe  An- 
geles, for  respondent 

CONREY,  P.  J.  The  defendant  appeals 
from  the  Judgment  an'd  from  an  order  deny- 


j  Ing  his  motion  for  a  new  trial.  The  com- 
plaint stated  a  cause  of  action  against  de- 
fendant Davis  and  others  to  quiet  the  platn- 
tUFs  title  to  land  In  Los  Angeles  county,  de- 
scribed as  lot  38  of  the  Monte  Vlsta  tract, 
containing  20  acres,  as  shown  by  a  recorded 
map.  The  answer  of  defendant  Davis  denied 
plaintiff's  ownership  of  the  west  3  acres  of 
the  north  one-half  of  said  lot,  and  alleged 
that  said  defendant  is  the  owner  of  those  3 
acres.  By  cross-complaint  the  same  defend- 
ant alleged  that  he  Is  the  owner  of  said  west 
3  acres,  and  set  forth  the  transactions  by 
virtue  of  which  he  claims  to  have  acquired 
title.  Crosa-complalnant's  claim  of  title  is 
based  upon  a  sherUTs  deed.  Issued  to  him  as 
the  purchaser  at  a  sherUTs  sale  made  pur- 
suant to  a  writ  of  execution  upon  a  Judgment 
rendered  against  F.  H.  Barclay  anid  A. 
G.  Hupp.  The  sherifTs  sale  took  place  on 
September  5,  1906,  and  the  deed  to  cross- 
complainant  was  made  on  Septembei  10, 1907. 
The  cross-complaint  further  alleged  that 
Anna  G.  Hupp,  on  March  6,  1899,  executed 
an  Instrument  in  the  form  of  a  deed  to  Oscar 
Doollttle,  which  deed  was  recorded  July  3, 
IdOO,  au<d  Included  2^  acres  along  the  west- 
erly side  of  the  north  half  of  said  lot  38 ;  that 
said  deed  was  In  fact  a  mortgage  made  to  se- 
cure the  payment  of  an  Indebtedness  to  said 
Doollttle,  and  that  the  cross-defendants,  be- 
fore receiving  a  deed  to  said  property,  had 
notice  of  this  fact;  that  at  the  time  of  said 
levy,  sale,  and  deed  said  property  stood  of  rec- 
ord in  the  name  of  Oscar  Doollttle.  Cross- 
complalnant  prayed  Judgment  that  plaintiff 
take  nothing  by  his  action,  except  as  to  those 
portions  of  lot  38  not  Including  said  west  3 
acres;  that  If  said  Instrument  executed  to 
Oscar  Doollttle  be  determined  to  be  a  mort- 
gage, the  court  ascertain  the  amount  of  mon- 
ey loaned  by  Doollttle  to  Anna  G.  Hupp,  and 
the  amount.  If  any,  which  Is  due  to  said  Doo- 
llttle, or  his  successors  In  Interest,  upon  said 
loan ;  and  that  plaintiff  be  enjoined  from  as- 
serting any  claim  to  said  3  acres  adversely  to 
cross-complainant  The  plaintiff  answered 
the  cross-complaint,  and  made  denials  which 
covered  the  material  Issues  tendered  there- 
by. The  findings  and  decree  confirm  the 
plaintiff's  title  as  clalmekl  by  him  and  nega- 
tive the  claims  asserted  by  the  defendant. 

[1,2]  The  evidence  Includes  the  plalntHTB 
chain  of  title  as  shown  by  recoi'ded  conveyanc- 
es. From  that  evidence  it  appears  that  at  the 
time  of  commencement  of  this  action  on  Oc- 
tober 17,  1911  (assuming  that  said  Instru- 
ment executed  by  Anna  G.  Hupp  to  Oscar 
Doollttle  was  a  'deed  of  grant  and  was  not  a 
mortgage),  the  title  to  the  west  156  feet  of  the 
north  half, of  lot  38,  amounting  to  a  little 
more  than  2^  acres  of  land,  was  vested  In 
one  Alice  Huse,  and'  not  In  the  plaintiff,  and 
that  the  plaintiff  was  the  owner  of  all  othei 
portions  of  said  lot  The  plaintiff,  Rowley, 
also  claimed  title  by  adverse  possession,  as 
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well  as  under  deeds  of  transfer.  He  tes- 
tlfleld  that  be  bad  possession  of  the  property 
described  In  the  complaint  since  December, 
1901.  "My  use  of  the  tract  which  I  occupied 
consisted  of  planting  to  grain,  and  part  ta 
orchard,  and  I  rented  part  as  a  camping 
ground.  My  claim  of  title  is  under  a  deed 
from  J.  H.  F.  Jarchow.  I  have  paid  all  taxes 
levied  against  that  property  since  I  purchas- 
ed It  down  to  the  present  time,  and  I  occupi- 
ed it  during  all  said  time,  claiming  It  as  my 
own  against  all  persons  an'd  the  whole  world." 
Tax  receipts  were  produoed  by  the  witness 
for  the  5  years  beginning  with  1907,  and  for 
<»e  other  year,  on  portions  of  lot  38;  but 
none  of  them  included  the  west  2^  acres. 
Later  in  his  testimony  he  said  that  he  Iiad 
possession  of  the  whole  tract  "until  the  ad- 
verse possession  of  Mr.  Hansen  and  then  Mr. 
Huse,"  and  that  the  strip  claimed  by  Mr- 
Huse  extended  back  a  depth  of  140  feet  on 
the  west  side.  "The  balance  of  the  tract  I 
had  undisputed  possession  of  during  the  past 
10  or  11  years."  Section  323  of  the  Code  of 
ClvU  Procedure  provides  that : 

"For  the  purpose  of  constitating  an  adverse 
possession  by  any  person  claiming  a  title  found- 
ed npon  a  written  instrument,  or  a  judgment  or 
decree,  land  is  deemed  to  have  been  possessed 
and  occnpied  in  the  following  cases:  1.  Where 
it  has  been  usually  cultivated  or  improved.  2. 
Where  it  has  been  protected  by  a  substantial  in- 
dosure.  3.  Where,  although  not  inclosed,  it  has 
been  used  for  the  supply  of  fuel,  or  of  fencing 
timber  for  the  purposes  of  husbandry,  or  for 
pasturage,  or  for  the  ordinary  use  of  the  •occu- 
pant   •    •    ••• 

There  is  no  evidence  that  the  land  was 
protected  by  an  Inclosure,  or  that  it  had  been 
useld  for  any  of  the  purposes  named  In  sub- 
division 3.  All  of  the  testimony  heard  was 
directed  to  show  that  the  land  had  been 
"usually  cultivated  or  Improved"  by  the  plain- 
tiff. To  the  extent  that  his  use  of  the  tract 
consisted  in  "planting  to  grain  and  part  in 
orchar'd,"  he  complied  with  the  requirements 
of  the  statute.  To  the  extent  that  he  "rented 
part  as  a  camping  ground,"  such  use  of  the 
property  did  not  comply  with  the  statute.  In 
his  testimony  the  plalntlfC  did  not  say  how 
much  of  the  land  was  used  as  camping 
ground;  but  other  testimony  in  tbe  case  in- 
dicates in  a  general  way  that  the  camping 
groun'd  was  located  on  the  western  side  of 
lot  38.  We  think  that  the  evidence  was  not 
sufficient  to  sustain  Rowley's  claim  of  title 
by  adverse  possession,  so  far  as  tbe  west  156 
feet  of  the  north  half  of  lot  38  is  concerned. 
Although,  as  we  have  stated,  the  record  title 
to  tbe  west  156  feet  of  the  north  half  of  lot 
38  at  the  time  of  commencement  of  this  ac- 
tion apparently  was  vested  in  Alice  Huse, 
and  not  in  the  plalntift,  it  should  here  be  not- 
ed that,  without  objection  from  the  defend- 
ant, the  court  received  In  evidence  a  deed 
dated  April  3,  1012,  recorded  June  2S,  1912, 
whereby  Alice  Huse  conveyeJd  to  the  plaintiff, 
Q.  J.  Rowley,  all  of  her  interest  In  said  lot  38. 

(S,  4]  Referring  to  the  record  thus  present- 
ed, appellant  insists  that  the  Judgment  should 


be  reversed,  because  the  action  must  be  de- 
termined upon  the  facts  as  they  existed  at 
the  time  of  the  commencement  of  the  suit; 
"Rowley  not  having  pleaded  any  after-acquir- 
ed title."  It  Is  true  that  the  plalntllT  did  not 
attempt  to  supplement  his  complaint  by  a 
statement  showing  title  acquired  after  the  ac- 
tion was  commenced ;  also  It  is  the  law  that 
he  would  not  have  a  right  to  file  a  supplemen- 
tal complaint  showing  after-acquired  title,  if 
in  fact  be  had  no  title  at  the  commencement  of 
the  action.  Imperial  Land  Co.  v.  Imperial 
Irrigation  District,  173  CaL  668,  161  Paa 
116,  L.  R.  A.  1916D,  676,  note.  But  tbe  cross- 
complaint  of  the  'defendant  Davis  was  not 
filed  until  after  plaintiff  Rowley,  had  ac- 
quired the  title  of  the  defendant  and  cross- 
defendant  Alice  Huse.  By  filing  that  cross- 
complaint  the  cross-complainant  tendered  new 
Issues,  whereby  he  set  up  a  cause  of  action 
which  relates  to  the  date  of  filing  the  cross- 
complaint  This  he  had  the  right  to  dow 
Johnson  v.  Taylor,  150  Cal.  201,  208,  88  Pac 
003,  10  L.  R.  A.  (N.  S.)  818,  119  Am.  St.  Rep. 
181.  The  fact  that  Rowley  had  at  that  time 
acquired  tbe  title  of  Mrs.  Huse  was  available 
to  hlro  as  a  defense  to  tbe  cross-action,  and 
was  provable  under  his  claim  of  ownership  aa 
pleaded  by  his  answer  to  the  cross-complaint 
If  this  were  not  so,  a  defendant  by  filing  a 
cross-complaint  would  be  able  to  prevent  the 
plaintiff  from  dismissing  an  action  which  had 
been  prematurely  brought,  and  might  thereby 
obtain  "on  the  merits"  a  judgment  which  pos- 
sibly would  permanently  cut  out  the  Just 
rights  of  the  plaintiff,  by  preventing  blm 
from  thereafter  litigating  the  title  with  the 
cross-complainant  We  therefore  are  of  the 
opinion  that  the  Judgment  should  be  sustain- 
ed, If  tbe  evidence  Is  sufficient  to  support 
Rowley's  title  as  existing  at  the  time  of  filing 
the  cross-complaint 

From  the  deeds  shown  in  evidence  we  are 
satisfied  that,  at  the  time  of  the  execution 
of  the  deed  by  which  it  Is  claimed  that  Anna 
6.  Barclay  <who  afterwards  became  Anna 
G.  Hupp)  purported  to  convey  to  Oscar  Doo- 
llttle  21/^  acres  along  the  west  side  of  the 
north  half  of  lot  38  of  the  Monte  Vista  tract, 
she  was  not  the  owner  thereof.  But  for  the 
purposes  of  this  decision  tbe  situation  may 
be  considered  to  be  the  same  as  if  she  had 
been  such  owner.  On  July  30,  1896,  there 
had  been  recorded  a  deed  dated  March  23, 
1890,  whereby  Mary  L.  Barclay  (a  sister  of 
Anna  G.  Barclay)  purported  to  convey  to 
Anna  G.  Barclay  the  west  156  feet  of  the 
north  half  of  said  lot  38.  At  that  time  the 
title  thereof  apparently  was  vested  in  Mary 
M.  Barclay,  their  mother.  Later,  however, 
by  mesne  conveyances,  the  title  of  Mary  M. 
Barclay  to  said  west  156  feet  passed  to 
Mary  L.  Barclay,  and  that  title  inured  ta 
the  benefit  of  her  previous  grantee,  Anna 
G.  Barclay.  The  apparent  title  of  Oscar  Doo- 
Uttle  having  passed  by  successive  conveyanc- 
es to  Alice  Huse,  and  from  her  to  the  plain- 
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tiff,  Rowley,  It  follows  that  Rowley  la  en- 
titled to  recover  herein  as  against  the  cross- 
complainant,  aniess  it  can  be  shown  that  the 
deed  of  Anna  G.  Barclay  to  DooUttle  was  In 
fact  a  mortgage,  as  alleged  by  the  cross- 
complaint,  and  unless  It  can  be  shown,  far- 
ther, that  Homer  A.  Hansen,  In  purchasing 
the  property  from  DooUttle,  and  that  Mrs. 
Hose  In  purchasing  the  same  from  Hansen, 
and  Rowley  In  taking  his  deed  from  Mrs. 
Hose,  had  actual  or  constructive  notice  of 
the  fact  that  the  title  really  was  not  vested 
In  DooUttle.  The  purchases  by  Hansen  and 
by  Mrs.  Huse  were  for  value,  and  the  deed 
from  Mrs.  IIu!%  to  Rowley  was  made  upon  a 
valuable  consideration,  in  this:  that  it  was 
"In  consideration  of  clearing  the  title." 
Rowley's  testimony  Is  that,  after  settlement 
of  this  controversy,  he  is  to  reconvey  to  Mrs. 
Huse  the  west  140  feet  of  the  north  half  of 
lot  38. 

[61  In  the  transaction  by  which  Hansen 
obtained  a  quitclaim  deed  from  Oscar  Doo- 
Uttle, he  was  acting  at  the  request  of  George 
Hose,  the  husband  of  AUce  Huse,  who  de- 
sired to  obtain  the  property.  Hansen,  how- 
ever, procured  the  deed  In  bis  own  name,  in 
February,  1907,  and  paid  the  consideration 
with  bis  own  money.  Thereafter,  and 
for  a  separate  consideration,  he  conveyed 
to  Mrs.  Huse.  Neither  Hansen  nor  Mr. 
or  Mrs.  Huse  or  Rowley  ever  had  actual 
knowledge  of  any  mortgage  transaction 
affecting  the  deed  made  by  Anua  G.  Bar- 
clay to  Oscar  DooUttle.  Hansen's  testi- 
mony was  that  before  he  obtained  his  deed 
from  DooUttle  he  procured  from  a  title  com- 
pany a  report  "of  all  the  instruments  affect- 
ing the  title  of  the  property"  from  the  time 
of  the  subdivision  of  the  tract  to  the  time 
of  the  scnrcli.  A.  L.  Rhodes,  vice  president 
of  the  Title  Abstract  &  Trust  Company  by 
which  said  report  was  made,  testified  that 
bis  company  made  an  examination  of  all 
transactions  and  in.strumeuts  of  record  in 
the  county  "affecting  the  title"  of  said  lot  38 
subsequent  to  the  subdivision  of  the  tract  In 
1S87  to  the  time  of  search  in  November,  1006; 
that  that  report  was  furnished  by  tlie  com- 
pany to  Dr.  Hansen  for  his  examination. 
The  evidence  shows,  without  conflict,  that 
the  deed  to  DooUttle  was  in  fact  intended 
as  a  mortgage,  to  secure  a  loan. 

Cross-complainant  offered  in  evidence  the 
record  of  a  document,  signed,  "Anna  Gladys 
Hupp,  formerly  known  as  Annie  G.  Barclay, 
Annie  Gladys  Barclay,  and  Anna  Gladys  Bar- 
day,"  with  an  annexed  certificate  of  acknowl- 
edgment by  a  notary  public,  which  document 
^as  recorded  In  the  record  of  deeds  of  the 
county  recorder's  office  of  Los  Angeles  county 
on  February  20,  1906.  In  this  document  Mrs. 
Hupp  refers  to  certain  recorded  instruments 
previously  executed  by  her  to  Oscar  DooUttle, 
and  declares  that  said  Instruments  were 
mortgages  to  secure  the  payment  of  money, 
and  were  not  Intended  to  convey  any  title  In 


or  to  said  premises.  The  plaintiff  objected  to 
said  instrument  being  received  or  considered 
in  evidence,  and  the  objection  was  sustained. 
Appellant  claims  that  in  that  ruling  the  court 
was  in  error,  and  that  thereby  be  was  pre- 
vented from  establishing  a  fact  which,  to- 
gether with  the  other  evidence,  necessarily 
would  sustain  his  title.  In  support  of  this 
contention,  he  further  claims  that  Hansen 
and  Huse  by  reason  of  the  document  in  ques- 
tion had  actual  as  well  as  constructive  notice 
that  the  Rui^DooUttle  deed  was  in  fact  only 
a  mortgaged  Here  we  must  take  note  that 
the  said  recorded  declaration  made  by  Mrs. 
Hupp  does  not  contain  any  description  of 
the  premises  in  controversy.  It  refers  to  a 
recorded  instrument  purporting  to  convey  to 
DooUttle  described  portions  of  lot  39  of  the 
Monte  Vista  tract,  and  then  refers  also  to 
"that  certain  instrument  in  writing,  in  form 
a  deed,  bearing  date  March  6,  1899,  made  by 
Anna  Gladys  Barclay  to  Oscar  DooUttle, 
and  being  the  same  deed  last  above  men- 
tioned, and  recorded  July  3',  1900,  in  said 
county  recorder's  offloe,  recorded  in  Book 
1374,  page  154,  of  Deeds,  Los  Angeles  County 
Records,  after  certain  alleged  corrections 
were  purported  to  be  made  in  said  deed." 
Thus  we  see  that  the  declaration  nowhere 
defines  any  Instrument  affecting  the  title  to 
any  portion  of  lot  38.  On  these  facts  the 
declaration  could  not  In  any  event  impart 
actual  notice  of  an  interest  claimed  in  lot 
38,  even  If  It  had  been  read  by  a  person  pur- 
chasing from  DooUttle. 

[61  We  are  further  of  the  opinion  that  the 
recorded  declaration  of  the  grantor,  made  as 
above  stated,  even  if  the  "alleged  correc- 
tions" referred  to  the  land  in  controversy, 
did  not  impart  the  notice  imputed  by  law, 
usually  called  constructive  notice.  Section 
2950  of  the  Civil  Code  reads  as  follows: 

"When  a  erant  of  real  property  purports  to 
be  an  absolute  conveysnce,  but  is  intended  to 
be  defeasible  on  the  performance  of  certain  con- 
ditions, such  grant  is  not  defeated  or  affected 
as  against  any  person  other  than  the  ^antee  or 
his  heirs  or  devisees,  or  persons  having  actual 
notice,  unless  an  instrument  of  defeasance,  duly 
executed  and  acknowledced,  shall  have  been  re- 
corcied  in  the  office  of  the  county  recorder  of  the 
county  where  the  property  is  situated." 

As  we  view  the  evidence,  neither  Han.sen 
nor  Mrs.  Huse  nor  the  plaintiff  comes  with- 
in any  of  the  classes  specified  in  the  fore- 
going section.  They  are  neither  heirs  nor 
devisees,  nor  persons  having  actual  notice 
of  the  alleged  conditions  affecting  the  deed 
made  to  DooUttle.  As  to  thMU,  that  deed 
must  be  regarded  as  being  what  in  its  terms 
It  purported  to  be,  namely,  a  conveyance  of 
land.  Payne  v.  Morey,  144  Cal.  130,  77  Pac. 
831.  Appellant  admits  that  the  aUeged  dec- 
laration did  not  have  the  effect  of  a  defeas- 
ance, and  only  seeks  to  use  it  as  a  means  of 
charging  Hansen  and  Huse  with  actual  notice 
of  its  contents.  Since  there  was  no  defeas- 
ance, and  since  the  recorded  deed  showed 
that  the  grantor,  Anna  O.  Barclay,  bad  part- 
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ed  with  her  title,  she  was  without  power  to 
destroy  the  effect  of  her  deed  by  merely 
recording  a  declaration  repudiating  the  In- 
strument aa  a  transfer  of  title.  Subsequent 
purchasers  from  her  grantee  were  not  bound 
to  search  the  records  to  ascertain  whether 
some  such  declaration  had  been  made.  On 
the  facts  shown  herein  appellant  gains  no 
advantage  from  the  rule  stated  In  section  10 
of  the  Civil  Code  that: 

"Every  person  wbo  has  bad  actual  notice  of 
clrcumstDDces  sufficient  to  put  a  prudent  man 
upon  inquiry  as  to  a  particular  fact,  has  con- 
structive notice  of  the  fart  itself  in  all  cskps  in 
which,  by  proseoutinjr  such  inquiry,  he  might 
have  learned  such  fact." 

'Here  is  no  evidence  that  the  Hupp  dec- 
laration ever  was  known  to  Hansen,  or  to 
Mr.  Huse,  or  Mrs.  Huse,  or  to  Rowley,  prior 
to  the  time  of  receiving  their  conveyances. 
The  testimony  on  this  point  is  limited  to 
the  statements,  above  noted,  that  the  ab- 
stract company's  report  included  all  instru- 
ments "aflfectlng  the  title"  of  the  property. 
Hie  tiupp  declaration  was  not  an  instrument 
affecting  the  title;  and  It  may  not  be  pre- 
sumed that  it  was  in  the  abstract  company's 
report.  The  ruling  of  the  court  below,  ex- 
cluding the  record  of  that  declaration,  was 
without  error. 

[7]  Appellant  claims  that  Hansen,  Huse, 
and  Rowley  were  liliewise  charged  with  no- 
tice of  title  vested  in  Anna  G.  Hupp  at  the 
time  of  the  levy  and  sale  by  the  sheriff  under 
the  execution  issued  on  a  Judgment  against 
Mrs.  Hupp.  The  levy  was  made  in  August, 
1906.  The  sheriff's  sale  to  appellant  Davis 
was  made  on  September  6, 1906,  and  recorded 
October  11,  1906,  which  was  prior  to  the  deed 
of  DooUttle  to  Hansen.  The  levy  was  upon 
"the  Interest  of  the  defendants  In  the  west 
3  acres  of  the  north  half  of  lot  38,"  etc., 
"standing  of  record  In  the  name  of  Oscar 
DooUttle."  The  sale,  as  recited  in  the  sher- 
iff's certificate  of  sale,  was  of  the  same  west 
8  acres,  "standing  of  record  In  the  name  of 
Oscar  DooUttle."  The  sherifTs  deed  to  Davis 
bears  date  September  10,  1907,  which  was 
subsequent  to  the  deed  of  DooUttle  to  Han- 
sen, and  prior  to  Hansen's  deed  to  Mrs.  Huse. 
Appellant  claims  that  by  virtue  of  the  facts 
stated  Hansen  and  Huse  and  the  plaintiff 
were  charged  with  notice  that  the  purported 
deed  to  DooUttle  was  In  fact  a  mortgage. 
We  find  no  merit  in  this  contention.  The 
recording  laws  are  intended  as  a  protection, 
and  not  as  a  menace,  to  existing  titles.  It  is 
against  the  policy  of  the  law  to  permit  the 
use  of  the  public  records  as  a  means  by 
which  strangers  to  existing  titles  may  dond 
those  titles  and  impair  the  values  thereof  to 
their  owners.  Thus  it  Is  held  that  an  at- 
taching creditor  takes  only  whatever  Interest 
the  debtor  has.  "The  creditor  is  entitled  to 
the  same  rights  as  the  debtor  had,  and  to  no 
more."  Bank  of  Ukiah  v.  Petaluma  Savings 
Bank,  100  Cal.  590,  35  Pac.  170.     So  here 


the  act  of  the  sheriff,  wbo,  at  the  instance 
of  the  Judgment  creditor  of  Mrs.  Hupp,  made 
sale  of  her  "Interest"  in  the  described  land, 
did  not  constitute  any  assertion  of  rights 
against  her  grantee,  DooUttle,  who  had  ap- 
parent title  under  a  deed  of  the  kind  referred 
to  in  section  2952  of  the  Civil  Code.  After 
the  sheriff's  sale  to  appellant,  as  well  as  be- 
fore that  transaction  (in  the  absence  of  some 
appropriate  proceeding  to  a-ssert  the  rights 
of  thL'  mortgagor  or  of  cross-complainant 
Davis,  or  'to  enforce  the  mortgage,  accom- 
ftanied  by  notice  as  required  by  law),  an  in- 
nocent purchaser  for  value  might  accept  a 
conveyance  from  DooUttle  as  safely  as  if 
the  deed  made  had  been  In  fact  a  grant  and 
not  a  mortgage. 
The  Judgment  and  order  are  affirmed. 

We  concur:    JAMES,  J.;    WORKS,  Judge 
pro  tem. 

(34  Cal.  App.  2jiii 

THOITS  et  a1.  y.  BTXBEE,  City  Superintend- 
ent of  Streets.     (CSv.  1961.) 

(District  Court  of  Appeal,  First  District.  CaU- 

fornia.     July  2,  1917.     Rehearing  Denied 

Aug.  1.  1917.) 

1.  MAROAuns  ®=>92  —  Supebintendxnt  of 
City  Stbeets— Refusal  to  Make  Contbact. 

Mandamus  will  lie  to  compel  a  dty  superin- 
tendent of  streets  to  enter  into  a  contact  with 
the  successful  bidder  for  street  work  to  be  done 
under  Vrooman  Act  (St  1SS5,  p.  160),  as  amend- 
ed by  St  1913,  p.  402. 

2.  Municipal    Cobporations    <8=>293(1)    — 
Stbext    Imfkovements— Rksolutionb — ^Va- 

LIWTT. 

In  proceedings  for  street  improvements  un- 
der Vrooman  Act,  as  amended  by  St  1913,  p. 
402,  providing  that  the  city  council  may  make 
the  expenses  of  work  or  improvement  chargeable 
upon  the  district  and  that  the  resolution  of  in- 
tention shall  in  general  terms  describe  said 
district  and  refer  to  a  plat  or  map  approved  by 
the  city  council,  which  shall  indicate  the  extent 
of  territory  to  be  included,  and  Improvement 
Bond  Act  1915  (St  1915,  p.  1441)  !  4,  providing 
that  the  city  council  shall  declare  in  its  reso- 
lution of  intention  the  exterior  boundaries  of 
the  district  the  property  to  be  assessed  to  pay 
the  costs  and  expenses  of  the  work,  a  resolution 
of  intention  of  the  city  council  was  not  insuffi- 
cient because  a  legend  on  the  map  to  which  it 
referred  states  that  the  property  colored  in  red 
is  the  property  affected ;  such  statement  not  be- 
ing a  declaration  Uiat  other  property  included 
within  its  boundaries  was  not  benefited  and 
would  not  be  assessed. 

3.  Evidence  ®s>1(K1)  ^  Judicial  Notice  — 
Elevations. 

It  is  a  matter  of  common  knowledge  that 
in  Palo  Alto  elevations  are  above. sea  level  and 
are  indicated  in  feet. 

4.  Municipal  Corpobations  «=9290  —  Im- 

PBOVEMENTS  —  (JHABTBB  —  CoNBTBUCnON  — 

Incobfobation  op  Statx  LiAwa— "E<xi8TiMa 

Laws." 
Under  Palo  Alto  Charter,  |  10,  as  amended 
in  1911,  providing  that  in  the  erection,  improve- 
ment, and  repair  of  all  public  buildings  and 
works,  in  all  street  and  sewer  work  done  under 
and  by  authority  of  the  laws  of  the  state,  or 
done  under  and  by  authority  of  any  of  the  street 
laws  of  the  state,  which  laws  are  hereby  made 
a   part  of  this  charter,  the  council  shall  have 
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power  to  adopt  ordinances  for  the  purpose  of 
carrying  out  these  prorisions,  and  such  ordi- 
nances shall  be  Bupplemental  to  the  "existing 
laws"  of  the  state,  the  adoption  of  the  general 
street  laws  of  the  state  is  not  confined  to  laws 
existing  at  the  date  thereof,  and  proceedings  for 
street  improvements  were  not  invalid,  because 
not  taken  under  the  general  laws  of  the  state  as 
they  existed  in  1911;  the  word  "existing"  not 
confining  the  operation  of  the  charter  to  exist- 
ing state  laws. 

[Ed.  Note. — For  other  definitions,  sec  Words 
aiid  Phrases,  Existing  I.<aw8.] 

6.  Municipal  Corpobationb  €=>304<6)  — 
Street  Iuproveuxnts  —  Pbockedinob  — 
Specifications. 

Proceedings  in  a  street  improvement  project 
pursuant  to  Vrooman  Act,  as  amended  by  St. 
1913,  p.  402,  and  the  Improvement  Bond  Act 
of  1915,  were  not  invalid  because  the  specifica- 
tions with  reference  to  the  concrete  to  be  used 
authorized  the  superintendent  to  change  the 
proportions  of  sand  and  rock  and  determine  the 
number  of  revolutions  of  the  drum  for  mixing 
each  batch  of  concrete; 

e.  Municipal  Cobpobations  <8=s>33G(5)  — 
Street  Improvements  —  Bids  —  Findino  of 
Council— Result. 

A  finding  of  the  council  that  a  certain  bidder 
for  street  improvement  work  was  the  lowest 
responsible  bidder  is  conclusive,  in  the  absence 
of  fraud  or  collusion. 

7.  Mandamus  €=314(1)  —  Conditions  Prkob- 
DENT — Deman  d. 

The  duty  of  the  superintendent  of  streets  to 
execute  a  contract  for  street  improvement  work 
was  a  public  duty,  and  a  demand  by  property 
owners  was  not  a  condition  precedrnt  to  their 
right  to  a  writ  of  mandamus  compelling  him  to 
execute  the  contract. 

8.  Mandamus  ®=>23(2)^Parties  BENEnciAL- 
LT  Intebesied. 

The  owners  of  lots  that  are  to  be  improved 
may  petition  for  a  writ  of  mandamus  to  compel 
the  superintendent  of  streets  to  execute  a  con- 
tract for  street  improvements;  they  being  bene- 
ficially interested,  within  Code  Civ.  Proc.  ( 
1066,  providing  that  the  writ  of  mandate  shall 
issue  only  on  petition  of  the  party  beneficially 
interested. 

Application  for  a  writ  of  mandamas  by  W. 
0.  Tholts  and  another  against  J.  F.  Byxbee, 
Jr.,  Superintendent  of  Streets  of  the  City  of 
Palo  Alto.    Writ  granted. 

Norman  B.  Malcolm  and  Kirkbrlde  &  Gor- 
don, of  San  Mateo,  for  petitioners.  Raymond 
Benjamin,  of  San  Francisco,  and  Frederick 
Schneider,  for  Interveners.  £Sarl  D.  White, 
of  Oakland,  for  respondent. 

PER  CDRIAM.  This  is  a  proceeding  In 
mandamus,  brought  by  petitioners,  owners  of 
certain  lots  in  the  dty  of  Palo  Alto,  included, 
among  others,  within  a  project  of  street  Im- 
provement, against  the  superintendent  of 
streets  of  said  city,  to  compel  him  to  enter 
into  a  contract  with  the  successful  bidder 
for  said  work.  Other  property  owners'  in- 
tervened in  the  suit  and  Joined  with  the  re- 
spondent in  resisting  the  demand  of  the  pe- 
titioners that  said  respondent  be  compelled 
to  enter  into  such  contract  Issues  of  fact 
being  raised  by  the  pleadings,  the  matter  was 
by  this  court  referred  for  the  taking'  of  tes- 
timony and  the  making  of  findings  thereon. 


The  referee  has  made  his  report,  and  the 
bame  is  hereby  adopted. 

[1]  The  respondent  and  interveners  raise 
various  points  which  they  urge  as  grounds 
for  denying  the  relief  sought,  the  first  of 
which  is,  stated  in  the  language  of  one  of 
the  interveners,  that  "the  present  mandamus 
proceedings  cannot  be  used  to  test  the  valid- 
ity of  the  proposed  contract  or  the  validity 
of  the  street  work  proceedings  already  bad," 
for  the  alleged 'reason  that  the  respondent, 
as  superintendent  of  streets,  acts  purely  in  a 
ministerial  capacity  In  executing  a  contract 
with  the  successful  bidder  for  street  work  to 
be  done  under  the  provisions  of  the  so-called 
Vrooman  Act,  and  that  if  he  refuses  to  per- 
form such  duty  there  Is  a  direct  remedy  at 
band  by  his  removal  from  office  and  the  ap- 
pointment of  another  person,  who  will  not 
refuse  to  do  his  duty.  In  support  of  this  con- 
tention the  cases  of  City  of  Lios  Angeles  ▼. 
Lelande,  157  Cal.  SO,  106  Paa  218,  aud  Marin 
Municipal  Water  District  ▼.  Dolge,  172  Cal. 
724,  158  Pac.  187,  are  dted.  In  those  cases, 
however,  the  officer  whose  action  was  sought 
to  be  compelled  was  under  the  direct  author- 
ity of  the  board  or  corporation  asking  for  the 
writ  of  mandamus';  and  it  appearing  to  the 
court  In  those  cases  that  the  object  of  the 
proceedings  was  simply  to  get  the  opinion  of 
the  court  upon  the  validity  of  proceedings  in 
which  the  particular  sought  to  be  compelled 
was  an  incident,  and  that  there  was  no  real 
controversy  between  the  parties  to  the  pro- 
ceeding, it  denied  the  relief  sought.  We 
think  those-  cases  have  no  application  here. 
The  petitioners  in  this  case  have  no  authority 
over  the  respondent,  nor  have  the  interven- 
ers'; and  the  controversy,  to  judge  by  the 
earnestness  of  opposing  counsel  in  urging 
their  contentions  upon  this  court,  is  a  very 
real  one.  Moreover,  it  cannot  be  said  that 
the  duty  of  the  respondent  to  enter  into  the 
contract  here  involved  is  purely  ministerial. 

[2]  The  next  contention  In  opposition  to 
the  issuance  of  the  writ  Is  that  the  proceed- 
ings taken  thus  far  In  the  matter  of  the  street 
Improvement  are  invalid,  because  not  based 
on  any  valid  resolution  of  intention.  It  is 
alleged  that  the  resolution  of  intention  is 
ambiguous  and  fails  to  show  the  district  to 
be  assessed  for  the  cost  of  the  work.  These 
proceedings  are  taken  under  the  Vrooman 
Act  and  the  Improvement  Bond  Act  of  1015 
(St.  1915,  p.  1441).  Section  3  of  the  former 
act,  as  amended  by  Stats.  1013,  p.  402,  t  2, 
declares  that: 

The  "dty  council  may  make  the  expense  of 
such  work  or  improvement  chargeable  upon  a 
district,  which  said  dty  council  shall  in  its 
resolution  of  intention,  dedare  to  be  assessed 
to  pay  the  •  •  •  expenses  thereof.  Said 
resolution  of  intention  shall  in  general  terms 
describe  said  district,  and  refer  to  a  plat  or 
map,  approved  by  the  dty  council,  which  shall 
indicate  by  a  boundary  line  the  extent  of  the 
territory  to  be  included  in  said  assessment  dis- 
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trict,  which  plat  or  man  •  •  *  shall  povem 
for  all  details  as  to  the  extent  of  the  said  as- 
sessment district." 

Section  4-  of  the  Improvement  Bond  Act  of 
1915  provides: 

"Tho  city  council  shall  also  declare  in  said 
resolution  of  intention  the  exterior  boundaries 
of  the  district,  the  property  within  which  is  to 
be  assessed  to  pay  the  cost  and  expenses  of  said 
worlc." 

In  the  resolution  of  intention  adopted  by 
the  council  it  Is  declared: 

"That  said  proposed  work  and  improvements 
are  of  more  than  local  or  ordinary  public  benefit, 
and  uiTect  and  benefit  the  lanils  and  district 
hereinafter  described,  which  suid  district  is  here- 
by declared  to  be  the  district  benefited  by  said 
work  and  improvements,  and  to  have  the. ex- 
terior boundaries  hireinnfter  described  as  'the 
boundary  thereof.  That  therefore  the  entire  cost 
and  expenses  of  said  work  and  improvement 
shall  be  and  are  hereby  made  chargealilc  against 
and  shall  be  as.sessed  upon  said  lauds  uud  dis- 
trict, which  district  is  within  the  city  of  I'ulo 
Alto,  county  of  Santa  Clara,  state  of  California, 
and  is  particularly  bounded  and  described  as 
foUowB.'' 

Then  follows  a  description  of  the  exterior 
boundary  of  said  district.  In  said  resolution 
of  Intention  the  council  also  referred  to  the 
plan  and  diagram  of  the  district  made  by  the 
city  engineer,  which  showed  the  extent  and 
boundaries  of  said  district,  and  which  by  said 
resolution  it  adopted. 

The  point  of  attack  on  this  resolution  of 
Intention  is  that  it  creates  an  assessment 
district,  describes  its  boundaries,  refers  to  a 
map  thereof,  and  that  said  map  shows  that 
it  includes  therein  property  that  is  not  to  be 
assessed.  B^rom  an  examination  of  the  map, 
however,  we  think  no  such  conclusion  can  be 
drawn  from  It.  In  addition  to  the  boundary 
line  of  the  district,  the  map  shows-  In  detail  the 
streets  to  be  Improved  colored  in  yellow,  the 
property  abutting  on  those  streets  colored  In 
pink,  and  other  streets  already  improved  and 
upon  which  no  work  is  to  be  done  under  this 
resolution.  A  legend  on  the  map  states  that  the 
property  colored  in  red  is  th6  property  "af- 
fected," and  from  this  the  Interveners  argue 
that  the  map  thus  shows  that  only  the  prop- 
erty so  colored  in  red  is  to  l>e  assessed.  But 
the  statement  In  the  legend  on  the  map  that 
the  property  colored  in  red  Is  the  property 
affected  is  by  no  means  a  declaration  that 
the  remaining  property  is  not  benefited  and 
not  to  t>e  assessed;  and  the  plain  declaration 
In  the  resolution  of  intention  itself  is  that  all 
the  property  included  within  the  district  will 
be  subject  to  assessment.  A&'  the  assessment 
must  be  according  to  benefits.  It  is  evident 
that  the  property  which  is  stated  in  the  map 
to  be  "afTected"  will  bear  a  higher  assessment 
than  the  property  not  so  colored.  We  think 
It  clear  that  the  word  "affected,"  as  used  in 
the  legend  on  the  map,  merely  means  that 
such  property  Is  directly  adjacent  to  the  pro- 
posed work.  The  resolution  of  Intention, 
therefore,  is  not  invalid  for  the  reason  urged. 

The  next  point  of  invalidity  alleged  is  that 
no  official  grade  has  been  established  In  Palo 


Alto.    On  this  point  the  finding  of  the  ref- 
eree is: 

"That  at  all  of  the  dates  and  times  mentioned 
in  the  petition,  all  these  portions  of  those  certain 
streets  in  the  city  of  I'alo  Alto  described  and 
mentioned  in  the  resolution  of  intention  hereaft- 
er referred  to  were  open  and  located  streets  in 
the  said  city  of  Palo  Alto,  dedicated  to  public 
use,  with  established  grades  and  width,  and  that 
the  official  grades  thereof  were  estalilisbcd  by 
the  board  of  trustees  of  the  town,  not  the  city, 
of  Palo  Alto  by  resolution  of  the  board  of  trus- 
tees of  said  towQ  adopted  July  7,  1900,  wherein 
Siiid  boai-d  of  trustees  resolved:  'That  the  grades 
of  the  town  of  I'lilo  Alto  be  and  they  are  hereby 
established  as  shown  on  the  map  entitled  "Map 
Showing  the  Established  Urades  for  the  Town 
of  Palo  Alto,"  prepared  by  C.  E.  Moore,  and 
that  all  sidewalks  and  street  improvements  con- 
form thereto.' " 

The  referee  further  found  that  the  board 
of  town  trustees  of  Palo  Alto  adopted  a  map 
prepared  by  the  town  engineer  showing  bench 
marks  and  monuments,  wliich  map  was  in- 
troduced in  evidence.  The  grade  map  shows 
that  there  are  certain  elevations  marked  up- 
on every  street  intersection  upon  the  map, 
and  that  O.  E.  Moore,  the  civil  engineer  who 
prepared  the  map,  placed  correbpoudiug 
marks  and  figures  for  elevations  upon  hy- 
drants and  manholes  in  various  parts  of  the 
dty,  and  notably  upon  a  rail  In  the  circle  ot 
Palo  Alto, -so  that  any  engineer  could  take 
this  grade  map,  together  with  the  monuments 
established  at  various  places  in  the  city,  and 
determine  the  exact  grade  of  streets  at  any 
given  point. 

[3]  The  objection  that  the  figures  do  not 
specify  inches,  feet,  or  miles,  or  whether 
above  or  below  sea  level,  is  not  serious.  It 
is  matter  of  common  knowledge  that  in  ttiis 
part  of  the  state  elevations  are  above  sea 
level  (Federal  Construction  Co.  v.  Wold,  30 
Cal.  App.  363,  15S  Pac.  340),  and  are  in- 
dicated in  feet. 

[4]  It  is  next  contended  that  the  street 
proceedings  taken  In  this  case  are  invalid, 
because  not  authorized  by  the  charter. o( 
Palo  Alto.  It  is  argued  that  the  proceedingsi 
should  have  been  taken  under  the  general 
laws  of  the  state  as  they  existed  In  1911,  be- 
cause in  section  10  of  the  charter  of  Palo 
Alto  as  amended  in  1911  it  Is  provided  tliat: 

"In  the  erection,  improvement  and  repair  of 
all  public  buildings  and  works,  in  all  street  and 
sewer  work,  done  under  and  by  authority  of  the 
laws  of  the  state  of  California  creating  a  bond- 
ed indebtedness  of  the  municipality,  or  done  un- 
der and  by  authority  of  any  of  the  street  laws 
of  the  state  of  California,  which  laws  are  here- 
by made  a  part  of  this  charter,  the  work  shall 
be  let  to  the  lowest  bidder.  The  connc-il  shall 
have  power  to  adopt  ordinances  for  the  purpose 
of  carrying  out  these  provi.sions,  and  such  ordi- 
nances shall  be  supplemental  to  the  existing 
laws  of  the  state.    •     •    •  " 

By  this  section  the  general  street  laws  of 
the  state  are  adopted  as  a  part  of  the  char- 
ter of  Palo  Alto.  Such  adoption  is  not  to  be 
confined  to  the  particular  laws  existing  at 
the  date  thereof.  The  rule  of  statutory  con- 
struction with  regard  to  the  adoption  of  stat- 
utes by  reference  Is  thus  stated  in  2  Suther- 
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land  on  Statutory  Construction  (2d  Ed.)  p. 
787: 

••Where  one  statute  adopts  the  particular  pro- 
visious  of  another  b;  specific  and  descriptive 
reference  to  the  statute  or  provision  adopted, 
the  efTect  is  the  s&me  as  though  the  statute  or 
provision  adopted  had  been  incorporated  bodily 
into  the  adopting  statute.  When  so  adopted 
only  such  portion  is  in  force  as  relates  to  the 
particular  subject  of  the  adopting  act  and  as  is 
applicable  and  appropriate  thereto.  Such  adop- 
tion takes  the  statute  as  it  exists,  and  does  not 
include  subse<iueut  additions  or  moditicatiuns  of 
the  statute  so  taken  unless  it  does  by  express 
intent.  When,  however,  the  adopting  statute 
makes  no  reference  to  any  particular  act  by  its 
title  or  otherwise,  but  refers  to  the  general  law 
relating  to  the  subject  in  hand,  the  reference  will 
be  regarded  as  including  not  only  the  law  in 
force  at  the  date  of  adopting  the  act,  but  also 
the  laws  in  force  when  action  is  taken  or  pro- 
ceedings are  resorted  to." 

Nor  can  the  word  "existing,"  found  In  the 
last  clause  of  the  section  quoted,  hare  the 
effect  of  taking  this  case  from  the  general 
rule.  The  word  Is  used  In  connection  with 
the  power  given  to  the  council  to  enact  ordi- 
nances relating  to  street  matters,  and  de- 
clares that  such  ordinances  when  enacted 
shall  be  supplemental  to  existing  laws,  that 
Is,  supplemental  to  the  laws  existing  when 
such  ordinances  shall  be  enacted.  We  can 
discover  no  Intention  from  the  use  of  this 
language  to  confine  the  adoption  of  the 
general  laws  of  the  state  relating  to  street 
Improvement  to  the  particular  laws  existing 
at  the  time  of  the  enactment  of  this  section ; 
and  the  reason  for  making  such  an  adoption' 
is  equally  applicable  to  general  laws  later 
enacted  which  come  within  the  description 
employed. 

[SJ  The  next  objection  to  these  proceedings 
Is  that  they  are  Invalid  "because  the  speclll- 
catlons  do  not  definitely  Inform  the  owners 
of  the  work  to  be  done,  and  vest  In  the  su- 
perintendent of  streets  an  Illegal  discretion  to 
favor  or  Injure  the  contractor."  This  objec- 
tion Is  aimed  at  the  following  specifications 
(speaking  of  the  concrete  to  be  used  In  the 
work) : 

'•It  shall  be  composed  of  Portland  cement, 
sand,  and  broken  rock,  mixed  ordinarily  in  the 
proportions  of  one  cubic  foot  cement  to  two 
cubic  feet  of  sand  and  four  cubic  feet  of  broken 
rock.  A  change  may  be  made  in  the  proportions 
of  sand  and  rock  in  the  concrete  aggregate  as 
the  street  superintendent  may  direct,  when  in 
his  opinion  the  voids  in  the  material  used  are 
not  satisfactory  for  mixing  in  the  above  propor- 
tions." 

"The  nnmber  of  revolutions  of  the  drum  for 
mixing  each  batch  of  concrete  shall  be  as  de- 
termined by  the  street  superintendent." 

As  against  the  validity  of  the  first  of  these 
provisions  of  the  specifications.  It  is  urged 
that  the  superintendent  of  streets  Is  given 
such  wide  power  to  change  the  proportions 
of  sand  and  rock  in  the  concrete  aggregate 
that  the  cost  of  the  work  could  be  materi- 
ally Increased  or  decreased  by  the  superin- 
tendent, thus  rendering  favoritism  or  op- 
pression on  the  part  of  the  superintendent 
possible,  and  introducing  such  uncertainty 
into  the  q)ecUications  as  to  compel  bidders 


for  the  work  to  name  a  higher  price  than 
they  otherwise  would,  to  the  detriment  of  the 
property  owner  paying  for  the  work. 

The  evidence  taken  in  this  case  shows 
that,  by  employing  the  sand  and  rock  ordi- 
narily used  in  the  vicinity  of  Palo  Alto  for 
the  character  of  work  to  be  done  under  these 
proceedings,  the  prescribed  mixture  of  one 
cubic  foot  of  cement  to  two  cubic  feet  of 
sand  and  four  cubic  feet  of  broken  rock  wlU 
make  a  concrete  of  proper  density,  and  that 
the  faculty  given  to  the  street  superintend- 
ent of  changing  the  proportions  of  sand  and 
rock  in  the  concrete  aggregate  is  for  the 
purpose  of  preserving  this  density  of  charac- 
ter. It  also  appears  that  the  cost  of  sand 
and  broken  rock  around  Palo  Alto  Is  practi- 
cally the  same,  so  that  a  change  In  the  pro- 
portions of  those  elements  would  not  affect 
the  cost  of  the  work  so  far  as  those  ingredi- 
ents are  concerned,  but  might  affect  it  by 
Increasing  or  decreasing  the  quantity  of  ce- 
ment required  In  the  making  of  the  concrete. 
Thus,  if  the  rock  furnished  should  show  a 
materially  larger  percentage  of  voids  than 
the  average,  that  condition  could  be  correct- 
ed by  increasing  the  proportion  of  sand,  with 
a  resultant  Increase  in  the  area  covered  by 
the  mixture  thus  produced;  the  amount  of 
cement  added  to  the  newly  determined  pro- 
portions of  sand  and  rock  not  being  changed, 
less  cement  would  be  required  for  the  entire 
work,  which  might  result  in  a  considerable 
saving  to  the  contractor.  On  the  other  hand, 
if  the  rock  furnished  should  show  a  materi- 
ally smaller  percentage  of  voids  than  the 
average,  that  condition  could  be  corrected  by 
decreasing  the  proportion  of  sand,  with  a 
resultant  decrease  in  the  spread  furnished 
by  such  mixture,  and  a  consequent  Increase 
In  the  quantity  of  cement  used,  entailing  a 
greater  outlay  on  the  part  of  the  contractor. 

It  is  argued  that.  In  the  presence  of  sudi 
possibilities  under  the  specifications  upon 
which  the  bids  were  to  be  made,  the  con- 
tractor, in  order  to  guard  himself  from  loss, 
would  necessarily  name  a  higher  price.  As 
against  this  view  it  was  shown  that  if  the 
contractor  furnished  uniformly  graded  rock, 
as  required  by  another  of  the  specifications 
for  this  work,  the  variation  in  the  voids 
would  be  negligible,  so  that  it  would  be  un- 
necessary for  the  street  superintendent  to 
exercise  the  power  in  question.  Witnesses 
testified  that  if  this  power  were  not  given 
to  the  superintendent  he  would  be  compelled. 
In  order  to  preserve  the  required  quality  o£ 
density  In  the  concrete,  to  Insist  upon  a 
rigid  adherence  to  the  requirement  of  uni- 
form grading  in  the  rock — a  condition  much 
more  onerous  upon  a  contractor  than  oxnpli- 
ance  with  the  superintendent's  directions  to 
change  the  proportions  of  sand  and  rock  for 
the  purpose  of  filling  voids,  and  that  this 
discretion  allowed  to  the  superintendent  was 
a  positive  advantage  to  the  contractor.  It 
was  also  testified  that  a  contractor,  in  pre- 
paring his  bid  upon  such  a  specification,  ei- 
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ther  would  not  give  It  any  consideration,  or 
would  regard  it  as  a  desirable  element,  and 
would  not  increase  his  bid  on  account  of  its 
presence.  One  of  the  witnesses  produced  la 
opposition  to  the  speciticatloD  testified  that 
he  liliiiself  preiMired  the  flgures  of  one  of  the 
competitors  for  this  work,  and  that  he  did  not 
take  this  provision  of  the  specification  attack- 
ed Into  consideration. 

Mxpert  evidence  as  to  the  construction  of 
this  specification  in  the  shape  of  testimony  of 
engineers  was  also  introduced.  The  prepon- 
derance of  this  testimony  showed  that  the 
correct  construction  thereof  Is  that,  since 
only  a  change  in  the  proportions  of  sand  and 
rock  Is  permitted,  the  proportion  of  cement 
to  the  whole  must  be  maintained,  and  it  'is 
found  by  the  referee  that  this  result  can  be 
readily  eCtected ;  that  if  it  should  be  desira- 
ble to  increase  the  proportion  of  sand  to 
rock,  and  at  the  same  time  maintain  the  con- 
stant of  one  part  of  cement  to  six  parts  of 
concrete  aggregate  In  the  mixture,  it  could 
readily  be  done  by  making  the  change,  not  in 
one  only  of  those  ingredients,  but  in  both — 
i.  e.,  increasing  the  sand  and  decreasing  the 
rock.  We  think,  moreover,  that  this  last 
method  is  the  one  required  by  a  natural  con- 
struction of  the  language  of  the  specification. 
Bearing  in  mind  that  a  mixture  of  one  part 
of  cement  to  two  parts  of  sand  and  four 
parts  of  rock  has  been  prescribed,  and  that  a 
change  is  permitted  in  the  proportions  of 
only  two  of  those  ingredients,  we  think  it 
follows  that  the  change  must  be  made,  if  pos- 
sible, without  affecting  the  third  proposition. 
We  have  seen  that  this  Is  not  only  possible, 
but  very  easily  accomplished,  by  varying  the 
quantity  of  both  the  sand  and  the  rock,  in- 
stead of  confining  the  change  to  one  of  those 
ingredients. 

Even  if  this  construction  be  not  the  cor- 
rect one,  it  is  still  apparent  that  the  discre- 
tion given  to  the  street  superintendent  under 
tills  specification  is  for  one  purpose  only,  viz., 
for  filling  voids  in  the  concrete  aggregate, 
and  that  the  occasion  for  the  exercise  of  this 
limited  discretion  is  in  the  hands  of  the  con- 
tractor, who  can  practically  obviate  its  exer- 
cise by  supplying  rock  uniformly  graded  as 
required  by  the  specification.  For  these  rea- 
sons we  think  that  this  ialleged  ground  of  in- 
validity must  be  rejected. 

As  to  the  discretion  given  to  the  superin- 
tendent to  prescribe  the  number  of  revolu- 
tions of  the  drum  of  the  mechanical  mixer, 
the  evidence  sliowed  that  the  presence  of  this 
provision  in  the  specification  would  not  intro- 
duce any  material  uncertainty  in  the  cost  of 
the  work,  The  number  of  revolutions  of  the 
drum  bears  priucipally  upon  the  question  of 
time  employed  in  the  work.  The  testimony 
showed  that  there  is  an  average  number  of 
revolutions  which  is  practically  standard, 
and  that  if  this  number  should  be  somewhat 
Increased  the  drum  could  be  speeded  up,  and 
thus  no  difference  in  time  result.  Moreover, 
this  discretion  is  not  greater  than  that  con- 


ferred upon  the  superintendent  expressly  by 
the  Vrooman  Act  itself,  wherein,  in  section  2 
thereof,  it  is  provided  that  the  work  must  be 
done  under  the  direction  and  to  the  satisfac- 
tion of  the  superintendent  •  of  streets.  We 
think  this  clause  clearly  broad  enough  to 
vest  in  him  the  authority  to  prescribe  the 
number  of  revolutions  of  the  drum  when  ex- 
ercised within  the  other  requirement  of  this 
specification  that  the  concrete  mixture  shall 
have  a  uniform  consistency  and  color. 

[6]  It  Is  next  urged,  as  going  to  the  in- 
validity of  the  proceedings  attacked,  that  the 
award  of  the  contract  is  invalid  "because  the 
lowest  bidder  was  given  no  notice  that  his 
responsibility  was  in  issue,  nor  was  he  ac- 
corded a  hearing  upon  that  point"  The  evi- 
dence shows  that  one  F.  K.  Ultchle  was  the 
lowest  bidder,  and  that  he  was  present  Ht 
the  meeting  of  the  council  when  it  publicly 
opened,  examined,  and  declared  the  bid.s,  uiiil 
was  present  at  the  meeting  at  which  the  con- 
tract was  awarded ;  that  members  of  the 
council  and  other  otficers  of  the  municipality 
made  au  Investigutiuu  concerning  the  Quan- 
clal  responsibility  of  Ritchie,  and  reported 
to  the  council  that  the  Ritchie  Company  had 
failed  to  perform  a  contract  for  the  construc- 
tion of  a  portion  of  the  state  highway  of  the 
state  of  California,  and  that  the  bondsmen  of 
said  concern  had  been  compelled  to  complete 
the  same ;  that  Ritchie  was  in  fact  the  Rit- 
chie Company ;  that  he  was  given  a  hearing 
by  the  council  at  the  meeting  at  which  tlie 
contract  was  awarded,  at  which  time  he  re- 
fused to  answer  questions  asked  by  members 
of  the  council,  and  declared  that  he  would 
refuse  to  answer  any  and  all  questions  asked 
him  by  members  of  the  council  until  he  could 
be  represented  by  an  attorney.  After  consid- 
ering the  reports  and  acting  upon  advice,  the 
council  found  that  F.  R.  Ritchie  was  not  the 
lowest  responsible  bidder,  and  awarded  tlie 
contract  to  the  lowest  regular  responsible 
biddei^Paul  &  Caldwell.  The  findhig  of  the 
council.  In  the  absence  of  fraud  and  collusion 
(neither  of  which  was  alleged  nor  claimed  in 
this  proceeding)  Is  conclusive.  Butler  v. 
Printing  Com'rs,  68  W.  Va.  493,  70  S.  E.  119, 
38  U  R.  A.  (N.  S.)  653 ;  3  McQuUUn  on  Mu- 
nicipal Corporations,  S  1228. 

[7j  It  is  next  claimed  that  the  petitioners 
are  not  entitled  to  the  writ  of  mandamus 
"because  there  was  not  a  demand  and  refu- 
sal." In  this  case  the  contract  executed  by 
the  firm  to  which  it  was  awarded  la  In  evi- 
dence, together  with  a  proper  bond.  Demand 
was  made  upon  the  respondent  to  execute  the 
contract  by  said  firm,  and  was  refused.  So 
far  as  the  petitioners  are  concerned,  the  du- 
ty of  the  respondent  to  execute  the  contract 
was  not  one  owing  specifically  to  them,  but 
was  a  public  duty.  Under  such  circumstanc- 
es we  think  a  demand  from  the  petitloueni 
was  unnecessary.  Wilson  v.  Board,  138  Cal. 
67,  70  Pac.  1050. 

[8]  It  is  finally  urged  as  a  reason  why  the 
writ  should  be  denied  that  the  petitioners 
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are  not  beneficially  Interested  In  tbe  contract 
the  execution  of  which  Is  sought  to  be  com- 
pelled. Section  1086  of  the  Code  of  Civil  Pro- 
cedure provides  that  the  writ  of  mandate 
shall  Issue  only  on  the  petition  of  tbe  party 
beneficially  interested.  While  it  may  be  true 
that  tbe  successful  bidders  have  a  greater 
Interest  in  the  signing  of  this  contract  by 
ihe  respondent  than  have  tbe  petitioners,  yet 
the  beneficial  interest  of  the  latter  is  undeni- 
able, since  they  are  the  owners  of  lots  that 
are  to  be  improved  under  the  contract.  We 
think  tbe  interest  of  tbe  petitioners  here  is 
Just  as  certain  and  direct  as  that  of  the  pe- 
titioner In  the  case  of  Eby  v.  School  Trus- 
tees, 87  Cal.  166,  25  Pac.  240.  That  was  a 
proceeding  to  compel  the  school  trustees  to 
proceed  to  reconstruct  a  scboolhouse  on  an 
old  site,  and  the  interest  of  the  petitioner 
was  that  of  a  resident  elector  having  a  fami- 
ly of  minor  children. 

Tills  disposes  of  the  questions  raised  in  op- 
position to  tbe  issuance  of  the  writ  It  is 
ordered  that  said  respondent,  J.  F.  Byxbee, 
Jr.,  as  superintendent  of  streets  of  tbe  city 
of  Palo  Alto,  forthwith  sign  and  execute  the 
contract  with  Paul  &  Caldwell  referred  to  in 
the  petition  herein,  and  fix  a  date  for  tbe 
commencement  of  the  work  to  be  done  under 
said  contract,  and  that  tbe  petitioners  recov- 
er their  costs. 

(34  Cal.  App.  no) 

STEPHENS  et  al.  t.  WEYL-ZUCEERMAN 

ft  CO.     (Civ.  1560.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    June  28,  1917.) 

1.  Appeal  and  Brrob  «=»  185(1)— Objections 
Not  Made  Below— Jubibdiction. 

Jnrisdiction  of  tbe  trial  court  may  be  ques- 
tioned for  the  first  time  on  appeal. 

2.  COUBTS    «=»120— SUPEBIOB     CoUBT-^TIElS- 
DICTlOPf. 

Tbe  superior  court  is.  under  Const,  art  6,  | 
5,  without  jurisdiction;  tbe  money  demand  being 
for  less  than  $300,  and  it  being  without  jurisdic- 
tion to  enforce  tbe  lien  invoked. 

3.  MABTrnnE  Liens  iS=37l  —  Enfobcement — 
Nature  or  Proceeding. 

The  proceeding  to  enforce  the  lien  given  by 
Code  Civ.  Proc.  {  813,  declaring  vessels  liable 
for  their  repair,  and  declaring  the  demand  there- 
for liens  on  them,  is  one  in  rem,  or  quasi  in 
rem,  though  it  is  eo  nomine  against  tbe  owner 
only,  tlie  remedies  of  attachment  and  execution 
not  being  invoked. 

4.  MABiTrME    IJENB    ^;=>7I4^-Enforcbuent— 

JVBISDICTION. 

Act  Cong.  Juno  23,  1910,  e.  373,  36  Stot 
604  (U.  S.  Comp.  St  1916,  «§  778.3-7787)  giving 
for  repairs  of  a  vessel  a  maritime  lien  thereon 
enforceable  by  a  proceeding  in  rem,  and  pro- 
viding that  tbe  act  shall  supersede  all  state  stat- 
utes conferring  liens  on  vessels  in  so  far  as  they 
purport  to  create  rights  of  action  to  be  enforced 
by  proceedings  in  rem  against  vessels  for  repairs, 
takes  from  tbe  state  courts  all  jurisdiction  of 
inch  proceedings,  as  to  repairs  of  a  vessel  al- 
ready in  maritime  use. 

Appeal  from  Superior  Court,  San  Joaquin 
County ;  C.  W.  Norton,  Judge. 
Action  by  Theodore  J.  Stephens  and  an- 


Ather,  partners  as  Stephens  Bros.,  against 
Weyl-Zuckerman  &  Co.,  a  corporation.  Judg- 
ment for  plalntiifs,  and  defendant  appeals. 
Reversed. 

Campbell,  Weaver,  Shelton  &  Levy,  of  San 
Francisco,  and  Arthur  L.  Levlnsky,  of  Stock- 
ton, for  appellant  D.  V.  Marceau,  of  Stock- 
ton, for  respondents. 

HART,  J.  The  complaint  Is  in  three 
counts ;  it  being  alleged  in  each  that  the  de- 
fendant requested  the  plaintiffs  to  furnish 
certain  materials  and  perform  certain  work 
upon  a  certain  gasoline  launch  belonging  to 
the  defendant  and  "plying  tbe  waters  of  tbe 
San  Joaquin  river  and  the  tributaries  there- 
of." It  is  aUeged  that  the  plaintiffs  furnished 
tbe  materiala  for  and  performed  tbe  work 
upon  said  launch  as  so  requested,  that  tbe 
aggregate  value  of  the  same  is  the  sum  of 
$296.94,  and  that  although  often  requested  to 
do  so,  tbe  defendant  has  failed  and  refused, 
and  still  falls  and  refuses,  to  pay  tbe  plain- 
tiffs the  said  sum  of  money.  A  lien,  purport- 
ing to  be  that  authorized  by  section  813  of 
the  Code  of  Civil  Procedure,  U  expressly 
claimed;  the  prayer  of  the  complaint  being 
in  accordance  with  the  allegation  asserting 
the  right  of  lien,  and  is  as  follows: 

"Wherefore  plaintiflfs  pray  that  judgment  be 
given  in  their,  favor,  agamst  said  defendant  for 
tbe  sum  of  two  hundred  ninety-six  and  'Vioii 
dollars  ($296.94),  together  with  costs  of  suit  in- 
curred herein,  and  that  in  due  course  plaintiffs 
may  have  said  launch,  'Weyl-Zuckerman  Co.,' 
commonly  known  as  'Old  Boat'  together  with 
its  tackle,  apparel,  and  furniture,  attached,  to 
satisfy  said  demand ;  that  said  sums  and  costs 
be  adjudged  a  first  lien  upon  said  launch ;  and 
for  such  other  relief  as  may  be  meet  and  proper 
in  the  premises." 

Tbe  answer  denied  generally  tbe  allega- 
tions of  the  complaint  and  for  a  separate  de- 
fense, and  by  way  of  cross-complaint  alleged 
that  tbe  labor  and  matet>ials  set  forth  in  the 
second  count  of  the  complaint  were  perform- 
ed and  furnished,  if  at  all,  upon  a  boat  there- 
tofore constructed  by  plaintiffs  for  defendant 
under  a  written  g^uaranty  for  one  year;  that 
within  a  year  said  boat  developed  faults,  due 
to  plaintiffs'  defective  materials  and  work- 
manship; and  that  said  materials  and  labor 
were  furnished  and  performed  without  agree- 
ment or  expectation  of  further  compensation. 
There  is  also  a  separate  defense  to  tbe  third 
alleged  cause  of  action,  to  the  effect  that  tbe 
labor  and  materials  therein  mentioned  were 
defective,  and  that  to  remedy  such  defects, 
defendant  was  compelled  to  pay  the  sum  of 
$15.40.  Tbe  court  found  in  favor  of  plain- 
tiff on  each  cause  of  action  set  up  in  tbe 
complaint,  and  found  in  tavot  of  defendant 
in  tbe  sum  of  $15.40  on  its  cross-complaint. 
It  was  decreed  that  plaintiffs  have  a  lien  up- 
on tbe  launch  in  question,  and  that  tbe 
sheriff  sell  the  same  and  apply  the  proceeds 
to  the  payment  of  plaintiffs'  Judgment,  enter- 
ed for  $202.84.  The  appeal  is  by  defendant 
from  said  Judgment. 


4=3 For  other  casea  aee  aame  topic  and  KET-NUMBBB  In  all  Kejr-Numberad  Dlgeats  and  Indexaa 


Digitized  by 


Lioogle 


172 


187  PACIFIC  EEPOBTEB 


(CaL 


As  grounds  for  reversal  appellant  contends: 
(1)  There  is  no  evidence  to  justify  the  finding 
of  the  court  in  so  far  as  are  concerned  the 
first  and  second  counts  of  the  complaint  (2) 
The  court  had  no  Jurisdiction  of  the  subject- 
cnatter  of  the  action,  and  the  Judgment  and 
proceedings  upon  which  it  is  based  are  void. 

[1]  The  Jurisdiction  of  the  court  is  for  the 
first  time  challenged  on  this  appeal,  and  It  is 
«iow  objected  that  the  right  to  raise  that 
question  was  waived  by  failure  to  raise  it 
In  the  court  below.  The  specific  contention 
of  tlie  defendant  upon  the  question  of  Juris- 
diction is  that  the  lien  claimed  by  the  plain- 
tiff is  maritime  in  Its  nature,  and  therefore 
on4  of  which  the  federal  courts,  sitting  in 
admiralty,  have  sole  and  exclusive  Jurisdic- 
tion by  virtue  of  the  provisions  of  an  act  of 
Congress,  approved  by  the  President  on  June 
23,  1910  (Act  Cong.  June  23,  1910,  c.  373,  3(5 
Stat.  604  [Comp.  St.  1916,  ff  77&3-7787]),  and 
entitled  "An  act  relating  to  liens  on  vessels 
for  repairs,  supplies,  or  other  necessaries," 
providing,  among  other  things,  that: 

"This  act  shall  supersede  the  provisions  of  all 
state  statutes  conferring  lions  on  vessels  in  so  far 
as  the  same  purport  to  create  rights  of  action 
to  be  enforced  by  proceedings  in  rem  against  ves- 
sels for  repairs,  supplies,  and  other  necessaries." 

Of  course.  If  this  contention  be  sound,  the 
mere  failure  to  object  in  the  court  below  to 
Its  Jurisdiction  in  this  action  could  not  have 
the  effect  of  conferring  Jurisdiction  of  the 
action  upon  that  court.  Jurisdiction,  definite- 
ly prescribed  to  certain  courts  to  the  exclu- 
sion of  all  other  courts,  cannot  be  conferred 
upon  the  latter  by  the  consent  or  agreement 
of  the  parties,  and  in  such  case,  manifestly, 
an  estoppel  cannot  be  set  up  as  against  the 
right  of  the  defendant  to  raise  that  question 
at  any  time. 

[2]  It  is,  of  course,  an  obvious  proposition 
that,  unless  a  party  is  entitled  to  invoice  some 
equitable  or  other  permissible  remedy  for 
the  Judicial  enforcement  of  a  money  demand, 
arising  on  contract,  under  the  sum  of  $300, 
the  superior  court  is  wholly  without  Jurisdic- 
tion to  entertain  an  action  for  recovery  upon 
such  demand.  Const,  art.  6,  {  5.  In  the  pres- 
ent case,  therefore,  the  plaintiffs  have  plainly 
sued  in  the  wrong  forum,  unless,  for  the  en- 
forcement of  their  demand,  they  are  entitled 
to  invoke  the  lien  provided  by  section  813  of 
the  Code  of  CivU  Procedure.  So  much  of 
said  section  813  as  is  pertinent  to  the  inquiry 
here  reads  as  follows: 

"All  steamers,  vessels,  and  boats  are  liable: 
♦  •  •  (8)  For  work  done  or  materials  fur- 
nished in  this  state  for  their  construction,  repair 
or  equipment" 

It  is  the  contention  of  the  defendant,  as 
we  have  shown,  that  the  effect  of  the  act  of 
Congress  above  referred  to  was  to  take  from 
the  state  courts  and  exclusively  vest  In  the 
United  States  courts  Jurisdiction  to  enforce 
ilens  for  the  satisfaction  of  demands  grow- 
ing out  of  contracts  for  the  performance  of 
labor  and  the  furnishing  of  materials  in  the 
repair  of  steamers,  vessels,  and  boats  plying 


navigable  waters.     The  text  of  said  act  of 
Congress  is  as  follows: 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled,  that  any  person  fur- 
nishing repairs,  supplies,  or  other  necessaries, 
including  the  use  of  dry  dock  or  marine  rail- 
way, to  a  vessel,  whether  foreign  or  domestic, 
upon  the  order  of  the  owner  or  owners  of  such 
vessel,  or  of  a  person  by  him  or  them  authoriz- 
ed, shall  have  a  maritime  lien  on  the  vessel 
which  may  be  enforced  by  a  proceeding  in  rem, 
and  it  shall  not  be  necessary  to  allege  or  prove 
that  credit  was  given  to  the  vessel. 

"Sec.  2.  That  the  following  persons  shall  be 
presumed  to  have  authority  from  the  owner  or 
owners  to  procure  repairs,  supplies,  and  other 
necessaries  for  the  vessel:  The  managing  own- 
er, ship's  husband,  master,  or  any  person  to 
whom  the  management  of  the  vessel  at  the  port 
of  supply  is  intrusted.  No  person  tortiously 
or  unlawfully  in  possession  or  cliarge  of  a  vessel 
shall  have  authority  to  bind  the  vessel. 

"Sec.  3.  That  the  officers  and  agents  of  a  ves- 
sel specified  in  section  two  shall  be  taken  to  in- 
clude such  officers  and  agents  when  appointed 
by  a  charterer,  or  by  an  owner  pro  hac  vice, 
or  by  an  agreed  purchaser  in  possession  of  the 
vessel,  but  nothing  in  this  act  shall  be  construed 
to  confer  a  lien  when  the  furnisher  knew,  or  by 
the  exercise  of  roasoaable  diligence  could  have 
ascertained,  that  because  of  the  terms  of  a  char- 
ter party,  agreement  for  sale  of  the  vessel,  or 
for  any  other  reason,  the  person  ordering  the  re- 
pairs, supplies,  or  other  necessaries  was  with- 
out authority  to  bind  the  vessel  therefor. 

"Sec.  4.  That  nothing  in  this  act  shall  be  con- 
strued to  prevent  a  furnisher  of  repairs,  sup- 
plies, or  other  necessaries  from  waiving  his 
riglit  to  a  lien  at  any  time,  by  agreement  or  oth- 
erwise, and  this  act  shall  not  be  construed  to 
affect  the  rules  of  law  now  existing,  either  in  re- 
gard to  the  right  to  proceed  against  a  vessel 
for  odvances,  or  in  regard  to  laches  in  the  en- 
forcement of  liens  on  vessels,  or  in  regard  to  the 
priority  or  rank  of  liens,  or  in  regard  to  the 
right  to  proceed  in  personam.. 

"Sec.  5.  That  this  act  shall  supersede  the  pro- 
visions of  all  state  statutes  conferring  liens  on 
vessels  in  so  far  as  the  same  purport  to  create 
rights  of  action  to  be  enforced  by  proceedings 
in  rem  against  vessels  for  repairs,  supplies,  and 
other  necessaries." 

It  is  needless  to  suggest  that,  while  the 
intention  in  the  enactment  of  the  above  act 
was  to  vest  in  the  federal  courts.  In  the  exer- 
cise of  their  admiralty  powers,  exclusive  Ju- 
risdictlon  of  maritime  Hens,  enforceable  by 
proceedings  in  rem,  it  was  not  thereby  In- 
tended as  an  obstacle  to  the  maintenance  of 
suits  In  state  courts  against  the  owners  of 
vessels  for  repairs  thereof  and  the  attach- 
ment of  such  vessels  ia  a  means  of  enforcing 
Judgments  obtained  In  such  suits. 

[3]  The  Important  question,  then,  whictt 
arises  in  this  case.  Is  whether  a  proceeding 
for  the  enforcement  of  the  lien  provided  by 
section  813  of  the  Code  of  OivU  Procedure  la 
one  In  rem  or  against  the  vessel  itself.  To 
our  minds,  it  .Is  very  clear  that  the  proceed- 
ing authorized  by  section  813  is  strictly  one 
In  rem.  In  legal  effect  it  is  analogous  to  a 
libel  in  admiralty,  and  its  object  and  pur- 
pose precisely  the  same.  It  necessarily  in- 
volves an  action  against  the  rem  or  property 
itself,  and  the  selling  of  that  rem  to  satisfy 
the  debt  sued  for.  The  property  itself  Is,  in 
other  words,  made  liable  for  the  debt 
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It  la  claimed  by  the  plaintiffs,  however, 
that  the  action  here  Is  strictly  In  personam, 
since  It  Is  the  owner  of  the  launch,  and  not 
the  launch  Itself,  who  Is  proceeded  against, 
and  that  the  effect  of  the  lien  claimed  Is  noth- 
ing more  than  that  of  an  attachment  or  an 
execution  upon  the  Judgment.  It -Is  true  that 
the  action  Is,  eo  nomine,  directly  against  the 
owner  only,  and  Is  not  so  against  the  launch 
itaelf.  But  the  plaintiffs  have  not  invoked 
the  ancillary  law  remedies  of  attachment  and 
execution  to  enforce  their  Judgment  As 
shown,  they  claim  the  right  to  have  their  de- 
mand satisfied  through  a  lien  attaching  to  the 
vessel  by  operation  of  law — that  is,  the  lien 
purporting  to  be  created  by  the  provisions  of 
the  Code  section  above  named,  and  in  doing 
eo  they  necessarily  proceed  against  the  vessel 
Itself,  and  thus,  as  suggested,  the  questions 
arise:  Is  not  the  action  one  in  rem,  as  well 
as  one  In  personaui,  or,  as  some  of  the  ad- 
judicated cases  characterize  such  a  proceed- 
ing, is  It  not  quasi  in  rem?  And  (2)  if  so.  In 
view  of  the  provisions  of  the  above  act  of 
Congress,  is  it  wlthhi.  the  Jurisdiction  of  the 
state  courts,  in  a  case  for  recovery  upon  a  de- 
mand for  labor  performed  and  materials  fur- 
nished in  the  repair  of  a  vessel  or  steamer  or 
boat,  to  enforce  satisfaction  of  such  demand 
through  a  remedy  necessarily  the  product  of 
a  proceeding  tn  rem  against  the  vessel?  In 
other  words,  have  the  state  courts  the  Juris- 
diction to  enforce  the  Ilea  invoked  in  thi^ 
case,  or  has  the  Jurisdiction  thns  attempted 
to  be  conferred  upon  those  tribunals  been  di- 
vested by  the  act  of  Congress  in  question  and 
by  said  act  vested  exclusively  In  the  United 
States  courts  sitting  In  admiralty? 

[4]  The  language  of  the  fifth  section  of 
said  act  would  seem  to  lend  support  to  no 
other  conclusion  than  that  the  intention  of 
tlie  Congress  was,  by  that  act,  to  establish  a 
general  system,  to  operate  uniformly  through- 
out the  nation,  for  the  enforcement  of  liens 
by  proceedings  in  rem  against  vessels  for 
"repairs,  supplies  and  necessaries,"  and  that 
under  the  system  so  established  the  federal 
courts,  in  the  exercise  of  their  powers  in  ad- 
miralty, were  to  be  and  are  thus  clothed  with 
sole  and  exclusive  Jurisdiction  of  such  pro- 
ceedings. And  that  this  is  the  correct  view 
of  the  act,  and  that  Its  effect  Is  to  take  from 
the  state  courts  all  Jurisdiction  of  such  pro- 
ceedings, is  abundantly  established  by  the 
cases.  See  the  Ha-Ha  (D.  C.)  195  Fed.  1013; 
The  EHna  (D.  C.)  185  Fed.  206,  207,  209; 
The  Saratoga.  201  Fed.  952,  123  C.  C.  A.  274 ; 
New  York  Co.  v.  Bermuda-Atlantic  Co.  (D. 
C.)  2U  Fed.  989,  997 ;  The  Towanda  (D.  C.) 
215  Fed.  232,  234;  The  Edith  (D.  C.)  217 
Fed.  300,  301;  The  Geisha  (D.  C.)  200  Fed. 
865 ;  The  Easby  (D.  C.)  201  Fed.  585. 

'In  an  elaborate  and  able  review  of  said 
act,  in  which,  among  other  things,  he  con- 
etrues  the  effect  thereof  upon  state  stat- 
utes giving  liens  for  labor  and  materials  per- 
formed and  furnished  in  the  repair  of  ves- 


sels, Fitz-Henry  Smith,  Jr.,  in  24  Harvard 
Law  Review,  182,  187,  188,  has  this  to  say: 
"It  will  at  once  be  observed  that,  generally 
speakioK,  tbe  act  does  three  things:  (1)  It  does 
away  with  the  artificial  distinction  between  for- 
eign and  domestic  vessels  in  the  matter  of  liens 
for  necessaries ;  (2)  removes  the  presumption 
of  credit  to  the  owner ;  and  (3)  supersedes  the 
state  statutes  in  so  far  as  they  confer  liens  for 
supplies,  repairs,  and  other  necessaries." 

Tbe  cases  above  cited  likewise  construe  the 
act  It  hence  follows  that  the  state  superior 
court  Is  whpUy  without  Jurisdiction  to  en- 
force the  lien  purporting  to  be  authorized 
in  a  case  of  this  character  by  section  813  of 
the  Code  of  Civil  Procedure. 

In  this  case,  although  the  action,  so  far  as 
Its  title  is  concerned,  is  directly  against  the 
owner  of  the  launch  only,  yet  the  plaintiffs 
have  In  their  complaint  gone  farther,  and 
proceeded  in  rem,  or  against  the  res  or 
launch  itself,  as  effectually  as  though  they 
had  done  so  directly,  or  eo  nomine,  by  al- 
leging their  right  to  the  lien  provided  by  sec- 
tion 813  of  the  Code  of  Civil  Procedure,  and 
praying  for  the  sale  of  the  launch  under  the 
foreclosure  of  the  lien  for  the  satisfaction 
of  the  debt  sued  for.  Call  the  action  what 
we  may — quasi  In  rem,  if  that  be  the  proper 
designation  of  an  action  in' which  both  the 
person  and  the  rem  itself  are  proceeded 
against — it  cannot  be  denied  that,  since  by 
such  action  it  is  sought  to  make  the  proper- 
ty or  thing  itself  liable  for  the  debt  growing 
out  of  a  contract  for  the  repair  thereof,  the 
action  involves  a  proceeding  in  rem  In  the 
sense  and  to  the  extent  that  Jurisdiction  to 
enforce  the  lien  is,  under  the  terms  of  the 
federal  statute  in  questicm,  entirely  and  sole* 
ly  In  the  federal  courts  of  admiralty. 

The  cases  relied  upon  by  the  plaintiffs  in 
support  of  their  asserted  right  to  the  bene- 
fit of  a  Hen  under  the  section  of  tbe  Code 
named,  viz.,  Olsen  v.  Birch,  133  Cal.  483, 
65  Pac.  1032,  85  Am.  St  Rep.  215,  and  Jen- 
sen V.  Dorr,  23  CaL  App.  702,  139  Pac.  659, 
are  not  pertinent  to  the  situation  presented 
by  this  appeal.  Both  those  cases  were  where 
the  liens  were  claimed  for  labor  and  mate- 
rials performed  and  furnished  in  tbe  con- 
struction of  vessels  and  before  the  latter  had 
been  put  in  commission  or  to  a  maritime  use. 
An  obvious  distinction  exists  between  those 
cases  where  liens  are  sought  to  be  enforced 
for  the  satisfaction  of  debts  arising  from 
the  construction  of  vessels  and  prior  to  tbe 
launching  of  and  putting  them  to  use  for 
navigation  purposes  and  those  cases  in  wliicb 
the  debts  are  created  for  repairs  of  vessels 
already  in  maritime  use.  To  the  former 
class  the  act  of  Congress  in  question  does 
not  apply,  for  the  reason  timt,  as  the  above 
statement  of  the  distinction  implies,  tbe  labor 
and  materials  used  in  the  construction  of  a 
vessel  are  performed  and  furnished  before 
the  vessel  becomes  Impressed  with  a  mari- 
time character.  See  Perkins  v.  The  GrOlden 
Girl,  185  Mich.  200,  151  N.  W.  660;  Olsen  v. 
Birch,  133  Cal.  479,  65  Pac.  1032,  85  Am.  St 
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Rep.  215;  Jensen  t.  Dorr,  23  CaL  App.  701, 
139  Pac.  659. 
But  the  plaintiffs  further  argue: 
"If,  as  is  claimed  by  appellant,  the  act  of 
Congress  'supersedes  the  proTisions  of  all  state 
statutes  coDterring  liens  on  vessels,  in  so  far 
as  the  game  purport  to  create  a  right  of  action 
to  be  enforced  by  proceedings  in  rem  against  ves- 
sels for  repairs,  supplies  and  other  necessaries,' 
it  would  at  most  only  deprive  plaintiffs  of  their 
ri^bt  to  have  the  vessel  sold  in  satisfaction  of 
said  judgment,  and  would  in  no  wise  affect 
the  personal  judgment  against  defendant,  or  the 
right  of  plaintiffs  to  satisfy  ttie  judgment  out  of 
other  property  belonging  to  defendant." 

But  the  obvious  reply  to  this  proposition  Is 
that,  the  demand  sued  for  being  less  than 
that  for  which  the  superior  court  has  Juris- 
diction, the  Judgment  of  said  court  in  favor 
of  the  plaintiffs  for  the  amount  of  said  de- 
mand is  coram  non  Judice  and  void,  unless 
the  plaintiffs,  to  seoure  satisfaction  of  their 
demand,  may  legally  claim  and  invoke  the 
lien  purporting  to  be  authorized  by  section 
813  of  the  Code  of  Civil  Procedure. 

Since  it  is  our  conclusion  that  the  supe- 
rior court  is  without  Jurisdiction  to  enter- 
tain this  action,  it  is  obviously  unnecessary 
to  consider  the  question  whether  the  evi- 
dence supports  the  flndlnga 

The  Judgment  Is  reversed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 

(34  Cel.  App.  200)  —— 

SAXON  V.  BUCKEYE  MFG.  CO.    (Civ.  1919.) 
(District  Court  of  Appeal,  Second  District,  Calii 
fornia.    June  26,  1917.) 

1.  contbacts  ®=>280(1)— aobeiment  to  loan 
— Failukb  to  Deliveb  Pbofeb  Mortoagb — 
Recovery  of  Money. 

Defendant,  desiring  to  sell  a  truck  to  C, 
agreed  with  plaintiff  that  if  she  would  advance 
$500  to  C.  to  enable  bim  to  malce  the  purcbase. 
plaintiff  should  l>e  protected  by  a  first  chattel 
mortgage  on  the  truck,  and  the  receipt  issued  to 
plaintiff  when  she  delivered  her  check  for  $500 
to  defendant,  provided  that  the  monqy  shonld  be 
returned  to  her  if  the  loan  was  not  made.  The 
sale  was  made,  and  defendant  got  full  payment, 
but  the  mortgage  on  the  truck  forwarded  by  de- 
fendant to  plaintiff  was  executed  informally  and 
was  unacknowledged,  C.  having  failed  to  sign  in 
the  usual  place,  though  the  mortgage  as  between 
the  parties  could  be  enforced  by  action,  field, 
that  plaintiff  was  justified  in  refusing  to  accept 
it,  having  a  right  to  insist  on  the  correction 
of  its  execution,  and,  this  not  having  been  done, 
she  could  recover  her  $500  from  defendant. 

2.  CoNTBACTS  €=>322(2)— Evidence— Matehi- 
alftt.       , 

In  plaintifTs  action,  the  court  properly  ad- 
mitted the  correspondence  which  passed  between 
her  attorney  and  the  automobile  company,  touch- 
ing the  matter  of  the  execution  of  the  mortgage, 
it  being  competent,  material,  and  pertinent  to 
show  the  continued  objection  made  by  plaintiff 
to  the  mortgage  tendered  her,  and  that  she  did 
not,  by  acquiescence,  accept  it  as  sufficient, 
while  the  reply  correspondence  from  defendant 
was  competent  to  make  a  complete  statement  of 
the  matters  discussed,  etc. 

3.  Trial  ®=>39o(l)— Necessity  for  Findings. 

Where  the  court  by  its  findings  determined 
that  the  contract  in  suit  was  as  plaintiff  had  al- 


leged it  to  be,  It  was  unnecessary  to  make  partic- 
ular findings  as  to  matters  touching  the  same  is- 
sue  which  were  set  forth  in  defendant's  answer. 

Appeal  fA>m  Superior  Court,  Los  Angeles 
.County;   Sidney  N.  Reeve,  Judge. 

Action  by  Cora  Saxon  against  the  Buckeye 
Manufacturing  Company,  a  corporation. 
From  a  Judgment  for  plaintiff,  and  an  order 
denying  new  trial,  defendant  appeals.  Judg- 
ment and  order  afUrnied. 

Edward  M.  Selby,  of  Los  Angeles,  for  ap- 
pellant Leaf  it.  Pugh  and  James  B.  Sbelton, 
all  of  Los  Angeles,  for  respondent. 

JAMES,  J.  Appeal  by  the  defendant  from 
a  Judgment  entered  in  accordance  witb  the 
prayer  of  plaintiff's  complaint,  and  from  an 
order  made  on  the  trial  court  denying  to  the 
defendant  a  new  trial.  The  Judgment  roll  Is 
Included  in  the  transcript,  and  the  evidence 
heard  at  the  trial  is  presented  bjr  bill  of  e.\- 
ceptions. 

Plaintiff  by  this  suit  sought  to  recover  the 
sum  of  $500,  with  Interest,  alleged  to  have 
been  deposited  with  the  defendant  under  the 
terms  of  a  certain  agreement.  The  cause 
of  action  Is  in  the  main  stated  in  paragraph 
2  of  plaintiff's  complaint,  which  paragraph 
reads  as  follows: 

"That  on  the  26th  day  of  July,  1912,  in  the 
city  of  Los  Angeles,  county  of  Los  Angeles,  state 
of  California,  plaintiff  deposited  in  the  hands  of 
defendant  the  sum  of  $500,  and  authorized  de- 
fendant to  lend  said  $500  to  one  Ray  S.  Car- 
rothers,  upon  the  defendant  procuring  and  de- 
livering to  plaintiff  the  promissory  note  of  said 
Ray  S.  Carrothers,  executed  to  plaintiff,  for 
$500,  payable  six  months  from  the  date  of  the 
execution  thereof,  and  secured  by  a  chattel 
mortgage  on  a  certain  automobile  truck  that  de- 
fendant informed  plaintiff  was  to  be  purchased 
by  said  Ray  S.  Carrothers  from  defenoant;  and 
defendant  agreed  to  make  said  loan  in  the  man- 
ner above  stated,  and  not  otherwise,  and  agreed 
to  return  said  sum  of  $500  to  plaintiff  within  a 
reasonable  time  after  July  26,  1912,  if  said  loan 
was  not  made  in  the  manner  alrave  stated." 

It  is  claimed  in  the  first  place  that  the 
evidence  Is  insufficient  to  support  the  findings 
made  by  the  trial  Judge.  The  evidence  show- 
ed that  in  1912  the  plaintiff,  having  thereto- 
fore entered  into  a  contract  with  the  defend- 
ant by  which  the  plaintiff  acquired  the  right 
to  market  automobiles  manufactured  by  de- 
fendant within  certain  territory  In  the  state 
of  California,  desired  to  bring  to  an  end  her 
business  relations  with  defendant  The  full 
time  fixed  by  the  agreement  between  the  par- 
ties had  not  then  expired,  and  defendant  seui 
to  California  its  agent  for  the  purpose  of  en- 
deavoring to  adjust  matters  with  the  plain- 
tiff so  that  her  desire  to  be  released  from 
her  contract  might  be  accomplished.  This 
agent,  dealing  mainly  with  the  attorney  for 
the  plaintiff,  arrived  at  an  agreement,  which 
was  reduced  to  writing.  This  agreement  em- 
bodied a  number  of  provisions  which  related 
to  the  disposition  to  be  made  of  automobiles 
and  trucks  theretofore  ordered  from  the  de- 
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fendant  by  the  plaintiff.  The  cause  of  action 
here  sued  upon  arose  by  reason  of  the  claim 
of  the  plaintiff  that  the  defendant  had  failed 
to  comply  with  certain  conditions  made  re- 
specting the  matter  set  forth  in  paragraph  7 
of  the  settlement  agreement  We  <iuote  that 
paragraph: 

"(7)  Inasmuch  as  said  Buckeye  Manufactur- 
ing Company  is  dispoaing  of  or  is  intending  to 
dispose  of  the  truck  included  in  said  carload 
above  mentioned,  Mrs.  Saxon  agrees  to  make  a 
loan  to  the  purchaser  of  said  truck,  Mr.  Ray  S. 
Carrothers,  in  the  sum  of  |500,  so  that  said  Cai^ 
rothers  can  pay  to  said  Buckeye  Manufacturing 
Company  the  balance  of  the  purchase  price  of 
said  truck  in  full,  said  loan  to  be  represented 
by  a  promissory  note  made  by  said  Carrothers, 
due  six  months  after  its  date,  bearing  interest  at 
7  per  cent,  per  annum  from  its  date,  which 
promissory  note  shall  be  secured  by  chattel 
mortgage  on  said  truck,  executed  by  said  Car- 
rothers in  the  form  already  agreed  upon  and  al- 
ready executed  by  said  Carrothers." 

The  evidence  showed  that  as  to  the  par- 
ticular truck  mentioned  in  the  foregoing  the 
defendant  company  desired  to  complete  the 
sale  thereof  to  Carrothers,  but  were  not  pre- 
pared to  do  so  until  $1,100,  in  addition  to  the 
$500  to  be  advanced  by  the  plaintiff,  was  paid 
oa  account  of  the  purchase  price.  On  July 
ae,  1912,  the  plaintiff  delivered  her  check  for 
$500  to  the  defendant,  and  the  following  re- 
ceipt was  Issued  to  her: 

"Received  from  Mrs.  Cora  Saxon  check  to  the 
order  of  Buckeye  Mfg.  Company  for  five  hun- 
dred dollars,  being  the  amount  agreed  to  be 
loaned  by  Mrs.  Saxon  to  Ray  S.  Carrothers,  for 
riz  (6)  months  at  7  per  cent,  interest,  on  note  to 
be  secured  by  chattel  mortgage  on  Lambert 
truck  in  accordance  with  agreement  dated  July 
24,  1912.  In  case  said  loan  is  not  made  to  Car- 
rothers, said  check  for  $500.00  shall  be  returned 
to  Mrs.  Saxon. 

"[Signed]    The  Buckeye  Mfg.  Co., 

"J.  E.  Burke." 

At  the  time  this  receipt  was  issued  the 
defendant  had  not  completed  the  deal  with 
Carrothers,  in  that  Carrothers  had  not  yet 
aecnred  the  $1,100  which  he  was  to  pay  in 
ouh,  and  which  he  was  arranging  to  borrow 
on  the  security  of  some  real  estate.  Mean- 
while plaintiff's  attorney,  being  consulted  by 
the  agent  of  defendant,  had  furnished  to  the 
defendant's  agent  a  form  of  chattel  mortgage 
to  be  executed  by  Carrothers.  The  testimony 
of  the  attorney  for  the  plaintiff  who  acted  in 
the  negotiations  with  defendant's  agent,  was 
to  the  effect  that  be  did  not  superintend  the 
further  making  of  the  chattel  mortgage  in 
any  way;  that  be  prepared  the  form  and  de- 
livered it  to  defendant's  agent  that  the  lat- 
ter might  have  it  executed  in  such  a  way  as 
to  furnish  to  the  plaintiff  the  security  for 
$500  in  accordance  with  the  agreement  here- 
inbefore referred  to.  There  was  some  con- 
flict in  the  testimony  upon  this  point,  the  de- 
fendant's agent  claiming  that  the  attorney 
did  supervise  and  direct  the  further  attach- 
ing of  the  signature  of  Carrothers  to  the 
document;  but  In  view  of  the  conflict  we 
must  assume  the  correctness  of  the  testimony 
introdnced  by  the  plaintiff  on  all  points.    It 


does  appear  that  after  the  plaintiff  bad  de- 
livered her  check  for  $500  to  the  defendant 
and  the  form  of  chattel  mortgage  had  been 
placed  In  defendant's  hands  for  execution  by 
Carrothers,  the  latter  document  was  not  de- 
livered to  the  plaintiff  or  her  attorney  until 
September  of  the  same  year.  At  that  time 
defendant  wrote  to  the  plaintiff: 

"We  are  inclosing  yon  herewith  the  Ray  S. 
Carrothers  mortgage  notes,  Mr.  Carrothers  hav- 
ing Just  sent  in  the  remainder  of  his  settlement 
on  the  truck.  We  are  sending  yon  this  in  care 
of  Mr.  Bacheler  and  presume  it  will  be  necessary 
for  you  to  have  the  same  recorded  at  once. 
Yours  very  truly,  The  Buckeye  Mfg.  Company, 
J.  E.  Burke." 

Upon  examining  the  documents  forwarded 
by  defendant  with  the  letter  above  qnoted, 
the  attorney  found  that  Carrothers  had  sign- 
ed on  the  face  of  the  mortgage  the  note  set 
out  therein,  that  he  had  not  attached  his 
signature  in  the  usual  place  at  the  foot  of  the 
mortgage  at  all,  and  that  the  only  other 
place  where  his  signature  appeared  was  as 
attached  to  the  aflSdavit  at  the  foot  of  the 
.mortgage,  made  in  accordance  with  the  provi- 
sions of  section  2957,  Civil  Code.  While  that 
matter  has  not  been  specially  adverted  to  in 
the  briefs,  we  also  note  that  the  document 
did  not  have  attached  at  that  time  any  ac- 
knowledgment by  the  mortgagor  which  would 
entitle  it  to  be  recorded.  Immediately  upon 
receiving  the  letter  and  the  inclosures  from 
the  defendant,  plaintiff's  attorney  wrote  to 
defendant,  calling  attention  to  the  fact  that 
the  note  of  Carrothers  should  have  been 
executed  in  separate  form  from  the  mort- 
gage, and  that  Carrothers,  In  order  to  prop- 
erly attest  the  mortgage,  should  have  signed 
it  in  the  usual  place.  Ue  further  called  at- 
tention to  the  fact  that  the  mortgagee  had 
not  Joined  in  the  affidavit  required.  The 
plaintiff  at  that  time  not  being  a  resident  of 
California,  her  attorney  gave  In  this  letter 
her  address,  which  was  at  a  place  in  Colora- 
do. In  this  letter,  which  was  dated  Septem- 
ber 10th,  the  attorney  stated  to  defendant: 

"I  do  not  think  you  are  authorized  to  use  Mrs. 
Saxon's  money  until  a  duly  executed  mortgage 
has  been  recorded  here  and  the  note  referred 
to  in  the  mortgage  delivered  to  Mrs.  Saxon." 

The  mortgage  was  returned  to  the  defend- 
ant, and  the  defendant  forwarded  It  to  Mrs. 
Saxon  In  Colorado  and  she  signed  the  atilda- 
vit,  which  had  previously  been  signed  by  Car- 
rothers. The  mortgage  was  still  without  the 
signature  of  Carrothers  afllxed  In  the  usual 
place :  and  there  was  no  separate  note  aside 
from  that  appearing  in  the  mortgage  itself. 
On  September  16th  defendant  wrote  to  plain- 
tifTs  attorney  In  Los  Angeles: 

"Replying  to  yours,  we  have  to-day  sent  the 
mortgage  to  Mrs.  Saxon  at  Colorado  Springs, 
and  requested  her  to  follow  instructions  in 
your  letter  which  accompanies  same  and  return 
it  to  you  promptly.  Mr.  Carrothers'  address  is 
Surrey,  Cal.,  and  as  soon  as  you  receive  the 
mortgage  back  from  Mrs.  Saxon  will  you  kindl.v 
address  a  letter  to  Carrothers  requesting  him  to 
come  in  and  sign  same  and  st  the  same  time  a 
note  in  conformity  with  the  note  in  the  mort- 
gage and  turn  same  over  to  Mrs.  Saxon." 
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The  r^ly,  made  early  In  October,  to  this 
letter  by  plaintiff's  attorney  was  that  he  had 
written  to  Carrothers,  but  that  Carrothers 
had  not  appeared.    He  added: 

"Of  course,  we  are  holding  the  Buckeye  Man- 
ufacturing Company  untii  the  note  and  also  the 
chattel  mortgage  are  fully  completed." 

Conslderaule  correspondence  followed  be- 
tween defendant  and  the  plaintiff.  Carroth- 
ers never  did  appear  and  sign  the  documents. 
Plaintiff's  attorney  at  all  times  insisted  in 
Ms  letters  to  the  defendant  that  he  would  re- 
fuse to  accept  the  mortgage  in  the  condition 
It  was,  but  would  insist  upon  the  $500  being 
returned  to  the  plaintiff.  Defendant  finally 
insisted  on  its  part  that  it  had  fully  com- 
plied with  its  agreement,  whereupon  this  ac- 
tion was  commenced.  We  have  already  indi- 
cated that  there  was  some  conflict  between 
the  testimony  given  by  defendant's  agent 
Burke  and  that  given  by  the  attorney  for  the 
plaintiff  as  to  the  circumstances  relating  to 
the  matter  of  the  execution  of  the  chattel 
mortgage  at  the  time  the  form  was  prepared 
by  the  attorney.  The  letters  written  by  the 
defendant  during  the  time  that  the  matter 
was  in  the  stage  of  active  dispute  Indicated 
that  it  had  not  considered  its  duty  at  an  end 
when  it  offered  to  the  plaintiff  the  mortgage 
of  Carrothers  in  Its  Imperfect  condition. 

[1J  However,  .we  agr^e  wholly  with  the 
contention  of  respondent  as  to  the  obllga- 
tioua  assumed  by  the  defendant  under  its 
agreement  with  the  plaintiff.  At  the  time 
the  agreement  was  entered  into  respecting 
the  loan  of  $500  to  be  made  by  the  plaintiff 
to  Carrothers,  the  defendant  had  the  truck  In 
its  possession.  It  had  not  completed  the  sale 
to  Carrothers,  and  was  wholly  in  a  position 
to  protect  itself  from  loss.  It  assumed  the 
duty  voluntarily.  In  consideration  that  the 
plaintiff  would  make  the  $500  loan,  of  seeing 
to  it  that  the  plaintiff  was  protected  by  se- 
curity in  the  form  of  a  first  chattel  mortgage 
against  the  truck.  The  making  of  the  mort- 
gage was  in  the  hands  of  the  defendant,  and, 
according  to  the  testimony  offered  for  the 
plaintiff,  the  only  thing  the  latter's  attorney 
did  was  to  indicate  a  form  of  mortgage  which 
would  be  satisfactory  to  his  client.  The  re- 
ceipt issued  to  the  plaintiff  wheb  she  deliver- 
ed her  check  for  $500  provided  tliat  the  mon- 
ey should  be  returned  to  her  in  the  event  the 
loan  was  not  made,  and  this  condition  was 
one  which  was  clearly  impressed  upon  the 
whole  transaction,  as  shown  by  other  evi- 
dence. There  was  no  material  dispute,  but 
that  under  the  agreement  as  made  the  $500 
of  Mrs.  Saxon  was  not  to  be  applied  on  ac- 
count of  the  purchase  by  Carrothers  of  the 
truck  from  the  defendant,  unless  Carrothers 
secured  more  cash  to  put  with  that  money. 
If  he  had  not  secured  the  additional  cash, 
there  would  have  been  no  sale  of  the  truck, 
and  consequently  there  would  be  no  transac- 
tion upon  which  the  $500  o£  the  plaintiff 
could  properly  be  applied.  Necessarily  In 
that  contingency  it  was  understood  that  Mrs. 


Saxon  should  have  her  check  returned.  As  It 
developed,  however,  Carrothers  did  raise  the 
additional  $1,100,  and  the  defendant  got  full 
payment  for  the  truck.  Did  it  on  its  behalf 
properly  secure  the  plaintiff  for  her  advance-, 
ment  in  the  way  it  agreed  to  do?  Counsel 
for  appellant  argues  that  the  mortgage  as 
made  by  Carrothers  was  good  in  law  and 
could  be  enforced.  Assuming  the  correctness 
of  this  position,  we  do  not  think  that  the 
plaintiff  was  obliged  to  accept  a  mortgage 
executed  In  such  an  Informal  way  as  this 
one  was,  particularly  as  to  the  failure  ot 
Carrothers  to  sign  the  mortgage  in  the  ordi- 
nary and  usual  place.  There  is  no  doubt  that 
the  note,  being  signed  In  the  body  of  the 
mortgage,  was  a  good  note  and  enforceable, 
and  yet  in  the  ordinary  and  usual  completion 
of  such  a  mortgage  transaction  the  mort- 
gagee is  given  the  original  note  separately 
and  a  copy  thereof  Is  embodied  In  the  mort- 
gage. We  have  said,  and  we  repeat,  that  we 
think  that,  even  though  it  be  admitted  that 
the  mortgage  as  between  the  parties  could  be 
enforced  by  action  (and  counsel  for  appellant 
has  some  substantial  authority  sustaining 
such  a  position),  the  mortgagee  was  wholly 
justified  in  refusing  to  accept  an  Instrument 
executed  in  a  way  so  divergent  from  the 
common  and  ordinary  method.  She  had  a 
right  to  Insist,  as  she  did,  upon  the  correc- 
tion of  the  document,  and  the  burden  rested 
upon  the  defendant  under  Its  agreement  to 
see  that  her  request  was  complied  with.  We 
have  called  attention  to  the  fact  that  the 
chattel  mortgage  was  not  acknowledged  by 
the  mortgagor.  This,  under  the  provisions  of 
section  2957,  Civil  Code,  would  have  prevent- 
ed its  recordation,  and  so  deprived  the  plain- 
tiff of  the  protection  given  her  by  the  notice 
which  such  recordation  would  afford  as 
against  further  Incumbrancers  or  purchasers 
from  Carrothers.  The  property  involved  was 
property  peculiarly  susceptible  of  being  trans- 
ferred from  one  place  to  another,  and  which 
could  easily  be  disposed  of  or  further  Incum- 
bered. 

(2, 31  Counsel  for  appellant  Insists  that  the 
court  committed  error  in  admitting  the  cor- 
respondence which  passed  between  plaintiff's 
attorney  and  the  defendant  touching  the  mat- 
ter of  the  execution  of  the  mortgage.  That 
correspondence  was  competent,  material,  and 
very  pertinent  to  show  the  continued  objec- 
tion made  by  the  plaintiff  to  the  mortgage 
tendered  her,  and  that  she  did  not,  by  any 
form  of  acquiescence,  accept  the  same  as  suf- 
ficient. The  correspondence  from  the  defend- 
ant In  reply  was  competent  to  make  a  com- 
plete statement  of  the  matters  discussed  and 
to  show,  by  Inference  at  least,  that  the  de- 
fendant did  not,  until  very  late  in  the  course 
of  the  correspondence,  contend  but  that  a 
duty  still  rested  upon  it  to  see  that  the  mort- 
gage was  executed  In  form  as  required  by  the 
plaintiff.  The  court  by  its  findings  deter- 
mined that  the  contract  as  made  was  as 
plaintiff  had  alleged  It  to  be.     Necessarily 
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this  conclusion  excludes  all  notion  or  idea 
tbat  the  contract  was  of  any  other  kind,  or 
that  the  breach  alleged  to  have  been  commit- 
ted by  the  defendant  was  of  any  different 
kind  than  the  affirmative  findings  showed  it 
to  be.  It  was  therefore  unnecessary  to  make 
particular  findings  as  to  certain  matters 
touching  the  same  issue,  and  which  were  set 
forth  in  the  answer  made  by  the  defendant 

We  have  examined  all  of  the  points  pre- 
sented by  appellant  from  which  it  is  argued 
that  a  reversal  should  be  ordered,  and  we 
cannot  concede  that  they  possess  the  merit 
claimed  for  them. 

The  Judgment  and  order  are  affirmed. 

We  concur:  CONRET,  P.  J.;  WORKS, 
Judge  pro  tem. 

(34  Cal.  App.  164) 

HOWARD  T.  ANGLO-CALIFORNIA 
TRUST  CO.  et  al.    (Civ.  2039.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   June  21,  1817.    Rehearing  Denied 
by  Sapreme  Court  Aug.  20,  1917.) 

1.  Tbusts  ®=»  140(1)— Waivkb  of  Rights  bt 

BENEriCIABT. 

Decedent  transferred  to  a  trust  company  for 
trust  purposes  bis  shares  in  the  investment  com- 
pany be  had  formed  to  manage  his  properties, 
requiring  that  out  of  net  dividends  the  trustee 
should^  pay  after  decedent's  death  i(250  a  month 
to  plaintiff,  and  providing  that  such  payments 
should  constitute,  when  received,  a  waiver  of 
all  compensation  for  all  services  plaintiff  might 
render  to  the  investment  company.  The  trustee 
made  one  payment  of  $250  to  plaintiff,  but  liti- 
gation aruse,  and  no  further  diviOenils  were  paid. 
Later  the  investment  company  adopted  a  resolu- 
tion that  since  plaintiff,  its  president,  had  been 
devoting  bis  time  to  it,  be  should  be  paid  a  sal- 
ary of  $250  per  month,  that  the  trustee  should 
be  notified  that  plaintiff  was  receiving  such  sal- 
ary, and  that  from  such  date  any  dividends  due 
plaintiff  under  the  trust  agreement  should  be 
retaiued  in  accordance  with  the  provision  of  the 
agreement  whereby,  should  plaintiff  receive  a 
salary,  it  should  be  in  lieu  ot  dividends.  Beld, 
that  plaintiff,  having  accepted  $16,760  as  salary 
from  the  investment  company  under  the  resolu- 
tion, waived  bis  right  to  recover  of  the  trustee 
the  aggregate  amount  otherwise  payable  to  him 
by  the  trustee  under  the  trust. 

2.  CoNTKACTS  «=s  187(1)— Contract  for  Bkn- 
EriT  OF  Third  Person- Statutb. 

Under  Civ.  Code,  f  1559,  providing  that  a 
contract  made  expressly  for  the  benefit  of  a 
third  person  may  be  enforced  by  him  at  any  time 
before  the  parties  rescind  it,  the  contract  be- 
tween an  investment  company  and  its  president, 
embraced  in  a  resolution  of  the  company,  pro- 
viding that  a  specified  salary  to  the  president 
should  be  in  lieu  of  his  rights  under  a  trust  in- 
strument of  which  shares  in  the  investment  com- 
pany were  the  subject-matter,  was  a  contract 
which  the  trustee  and  the  other  beneficiaries 
could  enforce,  and  successfully  assert  the  ben- 
efits of  in  the  president's  action  against  the 
trustee  to  recover  his  benefidal  interest,  despite 
his  having  received  salary. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  A.  Sturte- 
Tant,  Judge. 

Action  by  Frederick  Pazson  Howard 
against  the  Anglo-California  Trust  Company, 


a  corporation,  and  others.    From  a  Judgment 
for  defendants,  plaintiff  appeals.     Affirmed. 

Aldrlch  &  Gentry,  of  Oakland,  and  A.  E. 
Shaw,  of  San  Francisco,  for  appellant.  F. 
A.  Denlcke  and  H.  S.  Toung,  both  of  San 
Francisco,  for  respondent  Anglo-Callfornla 
Trust  Co.  C.  W,  Slack,  of  Sun  Francisco, 
for  respondents  Whitney  and  others. 

RICHARDS,  J.  This  Is  kn  appeal  from  a 
Judgment  in  favor  of  the  defendants. 
Charles  Webb  Howard,  in  the  course  of  the 
management  of  his  accumulated  properties, 
caused  to  be  created,  prior  to  the  year  1003, 
a  corporation  known  bs  the  Howard  Invest- 
ment Company,  with  a  capital  stock  of  5,(X)0 
shares,  of  which  he  retained  the  ownership 
of  4,995.  In  the  month  of  October,  1903,  the 
said  Charles  Webb  Howard  caused  to  be 
transferred  to  Central  Trust  Company  of 
San  Francisco  his  said  4,995  shares  of  the 
capital  stock  of  the  Howard  Investment  Com- 
pany for  certain  trust  purposes,  among  which 
was  the  requirement  that  out  of  the  net  divi- 
dends declared  upon  such  shares  of  stock 
and  collected  by  said  trustee  the  latter  was 
to  pay,  after  the  death  of  said  Charles  Webb 
Howard,  certain  sums  of  money  to  certain 
designated  beneficiaries,  among  whom  was 
the  plaintiff  in  this  action,  who  was  to  re- 
ceive the  sum  of  $250  per  month  from  such 
source.  The  trust  direction  as  to  said  plain- 
tiff contained  the  following  proviso: 

"Provided  that  such  payments  to  said  Freder- 
ick Paxson  Howard  personally  and  while  living 
shall  be  and  constitute,  when  received  by  him, 
a  waiver  of  all  compensation  for  any  and  all 
services  which,  as  an  officer  or  otherwise,  he  per- 
sonally may,  from  time  to  time,  render  to  said 
Howard  Investment  Company." 

It  was  further  provided  by  said  trust  tbat 
upon  the  termination  of  the  trust  the  said 
shares  of  stock  which  were  Its  subject,  to- 
gether with  the  balance  ot  the  income  there- 
from remaining  in  the  hands  of  the  trustee, 
were  to  go  in  certain  specified  proportions  to 
the  plaintiff  and  to  three  of  the  individual 
defendants,  who  were  subsequently  made  par- 
ties to  this  action  by  order  of  the  court. 
Charles  Webb  Howard  died  in  1908.  Shortly 
thereafter  a  dividend  was  declared  upon  said 
stock,  out  of  which  the  trustee  was  enabled 
to  make  one  payment  of  $250  to  the  plain- 
tiff; but,  litigation  immediately  arising  over 
the  validity  and  subject  of  the  trust,  no  fur- 
ther dividends  were  declared  or  paid  to 
plaintiff.  In  the  month  of  .  October,  1908, 
the  Howard  Investment  Company  adopted 
the  following  resolution: 

"Whereas,  F.  P.  Howard,  the  president  of 
this  company,  has  been  devoting  his  time  to  the 
affairs  of  the  company,  and  for  such  time  and  at- 
tention no  compensation  has  been  paid  him: 
Now,  therefore,  be  it  resolved  tbat  the  said  F. 
P.  Howard,  as  president  of  this  company,  be 
paid  a  salary  of  $250  per  month,  commencing 
the  1st  day  of  October,  1908 ;  and  be  it  further 
resolved  that  the  Central  Trust  Company  of 
California  be  notified  that  the  said  F.  P.  Howard 
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IB  receiving  a  salary  of  $250  per  month  for 
services  rendered  to  tne  company,  and  that  from 
and  after  October  1,  1908,  any  dividends  which 
may  be  due  him  under  that  certain  trust  agree- 
ment made  and  executed  by  the  late  Charles 
Webb  Howard  be  retained  in  accordance  with 
the  provisions  made  therein  by  which,  should 
said  F.  P.  Howard  receive  a  salary  for  services 
rendered,  said  salary  should  be  in  lieu  of  divi- 
dends that  he  might  receive  from  the  said  C«i- 
tral  Trust  Company  under  the  aforesaid-  trust 
agreement." 

At  the  time  of  the  adoption  of  this  resolu- 
tion the  plaintiff  was  president  of  the  How- 
ard Investment  Company,  and  prior  to  Its 
passage  was  made  familiar  with  Its  terms, 
The  evident.  If  not  expressed,  purpose  of  the 
resolution  was  to  provide  the  plaintiff  with 
an  income  of  $250  during  the  time,  at  least, 
that  the  shares  of  the  Howard  Investment 
Company  were  so  tied  up  tn  litigation  that  no 
dividends  were  being  declared  or  paid  to  the 
trustee  which  could  in  turn  by  it  be  paid  over 
to  the  plaintiff  under  the  terms  of  the  trust. 
The  plaintiff  accepted  and  acted  upon  the 
terms  of  the  foregoing  resolution,  continuing 
to  perform  the  duties  of  president  of  the 
Howard  Investment  Company  and  regularly 
receiving  the  monthly  salary  named  therein 
until  he  had  received  the  sum  of  $16,750  on 
account  of  his  salary  as  provided  In .  said 
resolution.  In  the  month  of  May,  1914,  the 
plaintiff  Instituted  this  action  against  the 
Anglo-California  Trust  Company,  which  had 
been  substituted  for  the  original  trustee,  to 
tecover  the  sum  of  $17,750,  alleged  to  be 
due  blm  as  the  accumulated  monthly  pay- 
ments under  the  terms  of  said  trust.  Said 
trustee  caused  the  other  beneflciaries  of  the 
trust,  Including  the  individual  respondents 
herein,  to  be  Interpleaded  for  the  purpose 
of  defending  against  the  plaintiff's  claim, 
which,  if  allowed,  would  have  depleted  their 
respective  shares  of  the  properties  and  funds 
In  the  hands  of  said  trustee.  The  trial  of 
the  cause  resulted  in  a  Judgment  tn  favor 
«f  the  respondents,  and  from  such  Judgment 
plaintiff  prosecutes  this  appeal. 

The  sole  question  presented  upon  this  ap- 
peal Is  as  to  whether  the  plaintiff,  having 
accepted  the  salary  as  president  of  the  How- 
ard Investment  Company  under  the  terms 
and  conditions  specified  in  the  resolution  pro- 
viding for  the  payment  of  such  salary,  must 
be  held  to  have  thereby  waived  his  right  to 
receive  and  recover  the  aggregate  amount 
which  would  otherwise  have  been  payable  to 
him  by  the  trostee  under  the  terms  of  the 
trust. 

[1, 4]  We  are  of  the  opinion  that  the  trial 
court  rightly  resolved  this  question  In  favor 
of  the  respondents.  It  is  true  that  under 
the  peculiar  wording  of  the  proviso  in  the 
trust  instrument  above  8e(  forth  the  plain- 
tiff cannot  be  held  to  have  wOjived  any  right 
which  he  might  otherwise  have  to  receive 
I  ompeusation  for  his  services  as  an  officer  of 
<he  Howard  Investment  Company  until  such 


time  as  he  had  actually  received  the  pay- 
ments coming  to  him  as  a  benefldary  of  said 
trust;  and  had  the  Howard  Investment  Com- 
pany voted  to  pay  and  paid  the  plaintiff  said 
salary  during  the  period  when  be  was  not  re- 
ceiving the  monthly  payments  due  him  aa 
such  beneficiary,  without  the  limitations  at- 
tending the  allowance  and  receipt  of  such 
salary  In  the  foregoing  resolution,  the  plain- 
tiff's right  of  recovery  In  this  action  would 
have  been  unassailable.  But  audi  was  not 
the  case ;  and  while  it  Is  true  that  the  origi- 
nal trustee  and  the  individual  respondents 
herein  were  not  parties  to  the  contract  con- 
tained in  the  resolution  providing  for  the 
payment  of  a  salary  to  plaintiff  as  president 
of  the  Howard  Investment  Company,  yet  the 
interrelation  of  the  parties  was  such  that 
said  resolution  cannot  be  otherwise  construed 
than  as  Intended  to  substitute  the  monthly 
salary  which  the  plaintiff  was  to  receive  there- 
under for  the  monthly  sum  he  was  otherwise 
entitled  to  receive,  but  was  not  as  yet  receiv- 
ing, from  the  trustee,  and  that,  when  plaintiff 
undertook  to  perform  the  duties  of  president  of 
the  Howard  Investment  Company  for  the 
monthly  salary  to  be  allowed  him  under  the 
limited  terms  of  said  resolution,  be  must  be 
understood  to  have  agreed  to  waive  his  right 
to  receive  his  monthly  stipend  from  the  trus- 
tee while  3Uch  salary  was  being  paid,  and,  in 
view  of  the  interrelation  of  the  parties,  it 
must  also  be  held  that  this  was  a  waiver 
made  expressly  for  the  direct  benefit  of  the 
trustee  and  of  the  other  ultimate  benefici- 
aries of  the  funds  and  properties  of  the  trust. 
This  being  so,  the  contract  embraced  In  said 
resolution  was  one  the  terms  and  limitations 
of  which  the  said  trustee  and  the  other  bene- 
ficiaries of  the  trust  would  be  entitled  to 
enforce,  and  successfully  assert  the  benefits 
of  In  this  action.  Section  1559,  Civ.  Code; 
Bacon  v.  Davis,  9  Cal.  App.  83,  98  Pac.  71; 
Washer  v.  Independent  M.  ft  D.  Co.,  142  CaL 
702,  78  Pac.  654 ;  Gofl  v.  Ladd,  161  Cal.  257, 
118  Pac.  792. 

For  the  foregoing  reasons,  the  Judgment  is 
affirmed. 

We   concur:     LENNON,    P.    J.;     KERRI- 
GAN, J. 


(34  Cal.  App.  239) 
OAPUCHINO    LAND    CO.    v.    BOARD    OF 
TRUSTEES  OP  CITI  OF  SAN  BRUNO 
et  al.    (Civ.  1984.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   July  5,  1917.    ReheariuK  Denied 
by  Supreme  Court  Sept.  1,  1917.) 

1.  Municipal  Cobpobations  <3=533(8)  —  An- 
nexation Pkoceedings  —  Writ  of  Review. 
Under  St.  1889,  p.  358,  with  reference  to  in- 
clusion of  inhabited  territory  within  corporate 
limits,  the  actions  of  the  board  of  trustees  of  a 
city  in  determining  whether  a  petition  for  annex- 
ation is  sufficient  are  judicial,  and  may  be  re- 
viewed by  a  writ  of  review. 
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2.  MuNiciPAi.   CoBFORATioNS   «=>33(8)— AN-  I  The  city  of  San  Bruno  was  Incorporated  as  a 


NKXATioN.  Pboceedinos— Writ  ok  Review. 
Whether  territory  sought  to  be  brought  with- 
in the  boundaries  of  the  city  by  on  annexation 
election  is  inhabited  territory  within  St.  1889, 
p.  358,  is  a  question  which '  the  electors  ought 
rightly  be  left  to  decide,  but  when  a  case  is  pre- 
sented in  which  the  tract  sought  to  be  included 
has  not  a  bouse  upon  it,  and  consists  of  grazing 
or  marsh  land  and  falls  clearly  without  the  stat- 
ute, the  determination  of  the  governing  officers 
of  the  adjacent  municipality  bringing  such  an 
area  witbin  its  boundaries  should  be  a  subject  of 
inquiry  through  a  writ  of  review. 

3.  Municipal  Cobpobations  €=>29(4)— An- 
nexation—"Inhabited  Tebbitoby." 
A  compact,  uninhabited,  rectangular  body 
of  land  embracing  1,890  acres,  consisting  entire- 
ly of  grazing,  marsh,  and  tide  lands,  separated 
from  inhabited  parts  of  the  city  by  railroads, 
and  not  subdivided  or  intersected  by  streets,  is 
not  "inhabited  territory"  within  the  meaning  of 
St.  1889,  p.  358,  providing  for  the  annexation  of 
inhabited  territory. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Inhabited  Terri- 
tory.) 

Appeal  from  Superior  Court,  San  Mateo 
CDnnty;  John  L.  Hudner,  Judge. 

Writ  of  review  by  the  Oapuclilno  Land 
Company  against  the  Board  of  Trustees  of 
the  City  of  San  Bruno  and  others.  Judgment 
for  petitioner,  and  defendants  appeal.  Af- 
flrmed. 

Mason  ft  Locke,  of  San  EYanclsco,  and 
Kirbride  ft  Gordon,  .of  San  Mateo,  for  ap- 
pellants. Arthur  H.  Redington,  of  San  Fran- 
cisco, for  respondent. 

RICHARDS,  J.  This  is  an  appeal  from 
the  Judgment  In  petitioner's  favor  upon  a 
bearing  of  its  application  for  a  writ  of  re- 
view, wliereln  the  petitioner  sought  to  have 
reviewed  and  annulled  the  action  of  the 
board  of  tru&tees  of  the  city  of  San  Bruno 
In  calling  and  holding  an  election  for  the 
proposed  annexation  of  certain  territory  to 
and  its  inclusion  within  the  corporate  bound- 
aries of  said  niunidpality. 

The  election  was  called  and  held  under  the 
provisions  of  the  act  of  1889  (Stats.  1880,  p. 
35S)  providing  a  method  for  the  Inclusion  of 
outside  Inhabited  territory  within  the  cor- 
porate Ihuits  of  municipalities.  The  lands  of 
the  |;etitloner  sought  to  be  made  the  sub- 
ject of  such  inclusion  within  the  corporate 
limits  of  the  city  of  San  Bruno  consisted  of 
a  tract  of  land  lying  adjacent  to  the  eastern 
boundary  of  its  present  corporate  limits,  com- 
prising 1,890  acres  in  one  rectangular  piece, 
and  extending  thence  eastward  to  and 
some  distance  into  the  tidewaters  of  the  bay 
of  San  Francisco.  This  particular  tract  Is 
entirely  uninhabited,  but  adjacent  to  it,  lying 
across  the  railroad  tracks  which  run  along  a 
-  portion  of  its  western  line,  is  another  and 
separate  tract  of  land  comprising  62  acres 
and  known  as  Lomita  Park,  which  has  been 
subdivided  and  sold  in  small  lots,  and  which 
Is  inhabited  by  a  population  of  190  persons. 


city  of  the  sixth  class  in  December,  1914. 
In  the  month  of  June,  1915,  the  board  of 
trustees  of  the  said  city  received  a  petition 
containing  111  signatures  of  persons  assert- 
ing themselves  to  be  and  constitute  the  nec- 
essary one-fifth  of  the  qualified  electors  of 
the  municipality  required  by  the  statute, 
which  petition  described  the  territory  sought 
to  be  included  within  the  limits  of  the  mu- 
nicipality through  the  holding  of  an  annexa- 
tion election,  and  which  description  embraced 
the  lands  of  the  petitioner.  The  board  of 
trustees  of  said  city  entertained  said  petition, 
decided  that  it  was  sufficient  in  point  of  sig- 
natures and  description  to  require  the  call- 
ing of  such  election,  and  then  proceeded  in 
accordance  with  the  directions  of  the  statute 
to  call  and  bold  the  same.  The  jurisdiction 
of  said  board  so  to  do  was  the  subject  of 
successful  assault  in  this  proceeding  before 
the  trial  court,  and  from  its  judgment  an- 
DuIUug  the  proceedings  for  the  calling  and 
holding  of  such  election  the  present  appeal 
lias  been  taken. 

The  chief  and  vital  point  urged  by  the  pe- 
titioner before  the  trial  court  and  insisted 
upon  on  this  appeal  is  that  the  face  of  the 
record  discloses  and  the  fact  Is  that  the  said 
lands  of  the  petitioner  constitute  a  segre- 
gated uninhabited  territory  which  is  of  such 
comparative  area  and  so  situated  as  not  to 
be  susceptible  of  being  brought  within  the 
intent  and  meaning  of  the  term  "uninhabited 
territory"  as  employed  in  the  statute  of  1889, 
and  hence  that  its  annexation  either  by  it- 
self, or  by  the  attempted  inclusion  within  the 
same  description  with  itself  of  another  and 
separate  inhabited  area,  was  beyond  the  ju- 
risdiction of  said  board  of  trustees  of  the 
city  of  San  Bruno. 

The  ans\ver  which  the  appellants  make  to 
this  contention  is  twofold;  the '  first  being 
that  the  action  of  the  said  board  of  trustees 
in  the  matter  of  the  calling  and  holding  of 
the  election  tat  question  is  not  judicial  in  its 
character  but  is  purely  administrative,  and 
hence  not  the  subject  of  review  of  this  pro- 
ceeding, and  this  for  the  reason  that  the 
statute  under  which  the  election  was  called 
and  held  gives  to  the  governing  bodies  of 
municipalities  no  discretion  in  the  matter  of 
calling  and  holding  an  annexation  election 
upon  the  presentation  of  a  proper  petition 
therefor;  signed  by  the  requisite  quota  of 
electors,  and  containing  the  proper  descrip- 
tion of  the  territory  to  be  embraced  within 
the  boundaries  of  the  city,  and  it  is  there- 
fore argued  that  the  writ  of  quo  warranto 
would  be  the  proper  and  only  remedy  for  the 
acts  of  the  appellants  of  which  the  petitioner 
herein  complains. 

[1]  As  to  this  contention  we  are  clearly 
of  the  opinion  that,  while  it  is  true  that  the 
statute  in  question  reposes  no  discretion  in 
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the  board  of  trustees  as  to  the  matter  of 
Issuhig  its  call  for  an  annexation  election  up- 
on the  presentation  of  a  properly  signed  and 
worded  petition  therefor,  and  that  Its  acts 
in  the  premises  from  that  time  forth  would 
be  administratire,  and  hence  not  the  proper 
subject  of  review  in  this  proceeding,  yet  the 
initial  action  of  the  board  of  trustees  in  de- 
termining whether  a  petition  in  all  respects 
sufficient  to  set  in  motion  the  compulsions  of 
the  statute  in  the  matter  of  calling  and  hold- 
ing such  election  had  been  presented  before 
It  was  essentially  Judicial  in  its  nature,  and 
hence  was  and  is  the  proper  subject  of  review 
in  this  proceeding.  The  controlling  author- 
ities sustaining  this  view  are  Stumpf  v.  Bd. 
of  Supervisors,  131  Cal.  364,  63  Pac.  663, 
82  Am.  St.  Rep.  350;  Great  Western  Power 
Co.  V.  PiUsbury,  170  Cal.  180,  149  Pac.  35; 
People  V.  Oakland,  123  Cal.  598.  56  Pac.  445; 
Levee  District  v.  Farmer,  101  Cal.  178,  35 
Pac.  5C9,  23  L.  R.  A.  3SS;  People  v.  Ontario, 
148  Cal.  625,  84  Pac.  205. 

Tlie  ca.«:e  of  Frederick  v.  City  of  San  Luis 
Obispo,  118  Oal.  392,  50  Pac.  681,  cited  in  the 
closing  brief  of  appellants,  is  not  in  conflict 
with  the  rule  adhered  to  in  the  foregoing 
cases,  for  that  was  a  proceeding  in  manda- 
mus to  compel  the  holding  of  an  election  aft- 
er the  presentation  of  a  proper  petition  there- 
for; and  the  question  of  the  nature  of  the 
action  of  the  city  officials  in  passing  upon 
the  sufficiency  of  the  petition  itself  was  not 
the  subject  of  inquiry  or  decision  in  that  case. 

[2]  The  second  and  final  contention  of  the 
appellants  is  that  the  question  as  to  whether 
or  not  the  territory  sought  to  be  brought 
within  the  boundaries  of  the  city  by  the  an- 
nexation election  is  Inhabited  territory  with- 
in the  meaning  and  intent  of  the  statute  of 
1889  is  a  purely  political  question,  to  be  de- 
termined in  the  first  instance  by  the  electors 
presenting  the  petition,  by  the  board  of  trus- 
tees in  their  adoption  of  the  proposed  bound- 
aries of  the  enlarged  city,  and  finally  by  the 
voters  themselves  within  the  prescribed  ter- 
ritory sought  to  be  annexed,  and  that  as  to 
such  determination  the  courts  have  no  right 
to  interfere. 

While  it  is  true  that  the  question  as  to 
whether  certain  territory  lying  adjacent  to  a 
municipality  and  sought  to  be  embraced 
within  its  boundaries  is  or  is  not  inhabited 
territory  within  the  intent  and  meaning  of 
the  statute  of  1889  would,  in  many  cases, 
be  a  difficult  question  to  determine,  owing  to 
the  fact  that  the  suburbs  of  cities  frequently 
embrace  areas  more  or  less  thinly  populated, 
with  considerable  stretches  sometimes  of  va- 
cant lots  or  lands,  and  that  in  such  cases  the 
determination  of  the  question  as  to  whether 
the  aread  sought  to  be  embraced  witliin  the 
city  are  sufficiently  Inhabited  so  as  to  be 
properly  Included  within  it,  is  one  which  the 
electors  occupying  said  areas  should  rightly 
be  left  to  decide,  still,  when  a  case  is  pre- 
sented in  which  the  particular  tract  of  land 


sought  to  be  included  Is  of  such  size,  area, 
location,  isolation,  and  state  of  unlnhabltan- 
cy  as  to  render  It  perfectly  apparent  that  it 
falls  clearly  without  and  beyond  the  scope 
and  intent  of  the  statute  of  1889  permitting 
only  inhabited  areas  to  be  embraced  within 
its  provisions  for  the  holding  of  annexation 
elections,  in  such  a  case  we  are  satisfied  that 
the  determination  of  the  governing  officials 
of  the  adjacent  municipality  to  bring  such  an 
area  within  its  civic  boundaries  should  be 
the  subject  of  Inquiry  through  the  writ  of 
review. 

[3]  The  record  seems  to  us  to  show  that 
this  is  one  of  those  cases.  The  tract  of  land 
sought  to  be  included  within  the  expanded 
boundaries  of  the  city  of  San  Bruno  is  a 
compact  rectangular  t)ody  of  land  embracing 
1,890  acres,  which  has  apparently  never  been 
subdivided  or  intersected  with  streets,  has 
not  a  house  upon  it,  and  consists  entirely  of 
grazing,  marsh,  and  tide  lands.  It  is  sepa- 
rated  from  the  Lontita  Parle  tract  by  the 
tracks  of  the  Southern  Pacific  Railroad  and 
of  the  San  Francisco  &  San  Jose  Railroad, 
so  that  the  inhabitants  of  the  Lomita  Park 
tract  cannot  by  any  stretch  of  reasoning  be 
said  to  be  inhabitants  of  the  larger  area  ad- 
jacent In  no  reasonable  sense  can  it  be  said 
that  this  tract  of  land,  which  from  the  map 
appears  to  be  almost  if  not  quite  as  large  as 
the  present  city  of  San  Bruno,  when  regarded 
as  a  unit,  be  said  to  be  inhabited,  nor  to 
have  any  electors  within  its  boundaries  to 
whom  the  question  of  its  annexation  to  the 
city  of  San  Bruno  could  have  been  submitted 
under  the  terms  of  the  statute  of  1889.  Thia. 
being  so,  there  is  no  room  tfit  the  applicatiou 
of  the  principles  enunciated  in  the  case  oC 
the  People  v.  City  of  Los  Angeles,  154  CaL. 
220,  97  Pac.  311,  to  the  facts  of  the  case  at 
bar.  On  the  other  hand,  the  language  of  the 
Supreme  Court  in  the  very  recent  case  of 
People  V.  Van  Nuys  Lighting  District,  173 
Cal.  792,  162  Pac.  97.  has  a  very  apt  and 
direct  bearing  on  the  facts  of  the  instant 
case: 

"The  only  fair  and  reasonable  conatruction  of 
the  act  is  that  districts  for  which  it  provides 
are  intended  to  be  limited  territorially  to  the 
town  or  village  whose  residents  and  taxpayers 
petitioned  therefor.  Doubtless  the  board  of  su- 
pervisors  would  have  much  discretion  upon  the 
question  whether  or  not  an^  particular  parcel 
of  land  could  reasonably  be  mduded  as  part  of 
such  town  or  village.  The  courts  should  be  loth 
to  set  aside  the  proceeding  for  error  in  this  par- 
ticular, and  would  not  do  so  unless  the  unwar- 
ranted inclusion  is  clear.  Here  there  can  be  no 
doubt.  The  area  included  without  authority  ia 
so  vast  that  it  can  only  be  regarded  as  a  plain 
disregard  of  the  statute." 

The  foregoing  views  gain  an  added  force 
from  consideration  of  the  fact  that  the  state 
legislature  has  provided  two  distinct  meth- 
ods for  the  incorporation  of  additional  terri- 
tory within  the  boundaries  of  municipalities. 
One  of  these  is  embraced  in  the  statute  of 
1889  under  which  the  city  of  San  Bruno  at- 
tempted to  act  in  the  proceeding  under  xe> 
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riew.  That  statute,  as  we  have  seen,  Is  con- 
fined in  Its  application  to  territory  which, 
caken  as  a  whole,  may  be  fairly  said  to  be 
Inhabited.  The  other  method  is  to  be  found 
embraced  within  the  terms  of  the  act  of  1S99 
(Stats.  1899,  p.  37),  which  has  application  to 
the  annexation  of  uninhabited  lands  to  mn- 
niclpalltles,  and  which  provides  for  a  pro- 
ceeding before  the  board  of  supervisors  of 
the  county  wherein  such  lands  are  located. 
In  which  proceeding  the  owner  or  owners  of 
the  acreage  proposed  to  be  included  may  be 
heard  to  protest  effectively,  If  they  so  desire, 
against  the  inclusion  of  such  lands.  It  seems 
to  us  clear  that  the  lands  of  the  petitioner 
in  this  proceeding  are  of  such  a  character  as 
to  the  state  or  want  of  their  Inhabitancy  as. 
to  be  only  the  subject  of  inclusion  within 
the  corporate  boundaries  of  the  city  of  San 
Bruno  through  the  operation  of  this  latter 
act,  and  that  the  attempt  of  the  board  of 
trustees  of  said  city  to  bring  them  within 
the  scope  of  the  operation  of  the  statute  of 
1SS9  was  beyond  the  Jurisdiction  of  said 
board,  and  that  it  was  within  the  proper 
scope  and  power  of  the  court  to  annul  their 
proceedings  taken  In  that  behalf  through  the 
medium  of  a  writ  of  review. 

This  conclusion  renders  unnecessary  a  con- 
sideration of  the  other  points  relied  upon  by 
the  respondents  herein. 

Judgment  affirmed. 

We  concur:  KERRIGAN,  J.;  BBASLT, 
Judge  pro  tern. 


(34  Cal.  App.  269) 

PEOPLE  V.  CALIFORNIA  SAFE  DEPOSIT 
&  TRUST  CO.  et  al.     (Civ.  2066.) 

(District  (3ourt  of  Appeal,  First  District,  Cali- 
fornia.   July  7.  1917.) 

1.  (ToBPORATioNs  «=>566(1)  —  Liens  «=94  — 
Ci.Ani8 — Prefkrences. 

By  agreement  a  lease  was  canceled  and  a 
new  lease  issued  to  a  corporation  which  agreed 
Id  writing  to  pay  the  former  lessee  an  agreed 
amount  per  month.  The  corporation  became  in- 
solvent and  the  lessor  compromised  her  claim 
against  the  corporation  and  secured  a  cash  pay- 
ment. Beld,  that  the  former  lessee's  claim  to 
the  monthly  installments  was  not  a  preferred 
claim,  nor  could  a  lien  be  imposed  therefor  on 
the  lessor's  property. 

2.  cospobations   <3=>56s  —   insolverct  — 
Claims— Interest. 

Where  the  assets  of  the  insolvent  corpora- 
tion will  pay  its  obligations  in  full,  a  creditor 
ahoald  be  allowed  interest  upon  hig  claim  on  a 
'written  contract,  from  the  date  of  the  respective 
sums,  in  view  of  Civ.  Code,  i  1917,  providing 
for  interest  upon  all  moneys  which  have  t>ecome 
dee  upon  any  instrument  in  writing. 

Appeal  from  Superior  Court,  City  and 
Ck>unty  of  San  Francisco;  J.  M.  Scawell, 
Judge. 

Action  by  the  People,  etc.,  against  the 
California  Safe  Deposit  &  Trust  Company, 
acoi-poration,  and  others,  in  wliich  George  S. 
Smith  intervened.    From  the  Judgment  the 


intervener  appeals.    Modified,  and  cause  re- 
manded. 

Arthur  Crane,  of  San  Francisco,  for  ap- 
pellant. De  Levenga  &  Magee,  of  San  B^n- 
clsco,  for  respondents. 

RICHARDS,  J.  In  this  action,  originally 
instituted  for  the  purpose  of  having  the  de- 
fendant California  Safe  Deposit  &  Trust 
Company  declared  ah  Insolvent  con^oratlon 
and  for  the  administration  of  its  assets,  the 
appellant  herein  intervened,  setting  up  cer- 
tain facts  upon  which  he  claimed  to  be  enti- 
tled to  recover  judgment  for  the  sum  of  $2,- 
000  and  Interest,  and  to  have  certain  other 
and  further  relief. 

The  facts  out  of  which  his  claim  arose 
are  substantially  undisputed,  and  are  as  fol- 
lows: During  the  month  of  July,  1906,  the 
appellant  was  a  lessee  for  a  term  of  years 
of  one  Leonide  G.  Auzerais  of  certain  prem- 
ises described  In  his  petition.  The  Califor- 
nia Safe  Deposit  &  Trust  Company  desired 
to  secure  a  lease  of  said  premises  for  its  own 
uses.  Accordingly  Mrs.  Auzerais,  the  appel- 
lant, and  the  representatives  of  said  corpo- 
ration came  together  in  an  understanding 
whereby  the  appellant's  lease  was  canceled 
and  a  new  lease  was  made  by  Mrs.  Auzerais 
to  the  corporation  for  a  term  of  five  years 
with  certain  privileges  of  renewal.  As  the 
consideration  for  the  cancellation  of  the  ap- 
pellant's lease  the  said  corporation  entered 
into  an  agreement  with  him,  whereby  it 
agreed  to  pay  him  |200  per  month  for  the 
period  of  the  five-year  term  of  Its  lease,  and 
in  the  event  of  its  renewal  to  pay  him  said 
sum  of  $200  per  month  during  the  further 
period  of  five  years.  There  were  certain 
other  agreements  not  material  to  this  con- 
troversy in  view  of  later  developments.  In 
the  latter  part  of  the  year  19VI,  the  said 
corporation  became  insolvent,  and  this  ac- 
tion was  instituted  by  the  state  of  California 
for  the  administration  of  its  affairs.  Not 
long  thereafter  Mrs.  Auzerais  applied  to  the 
court  in  which  said  proceeding  was  pending 
for  leave  to  bring  an  action  in  ejectment 
against  said  insolvent,  alleging  the  termi- 
nation of  its  lease  through  the  insolvent's 
failure  to  comply  with  its  terms.  The  court 
denied  her  petition,  but  permitted  the  receiv- 
er to  compromise  the  matter  with  her  by  a 
surrender  of  the  premises  and  a  cash  pay- 
ment of  $4,000.  Thereafter  the  appellant 
filed  his  petition  in  said  court,  asking  for 
certain  relief  tmder  the  terms  of  his  foregoing 
agreement  His  first  prayer  was  for  the 
payment  to  him  of  a  sum  of  $2,000,  with  in- 
terest at  the  rate  of  7  per  cent  per  annum 
from  the  dates  of  the  respective  monthly 
payments  aggregating  said  sum  fell  due ;  and 
for  an  accounting  as  to  such  further  amounts 
as  might  be  found  due  under  his  agreement 
with  the  insolvent  corporation;  that  such 
sums  should  constitute  and  be  a  preferred 
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claim  against  said  insolTent,  and  sliould  also 
be  decreed  to  be  a  lien  on  the  said  property 
of  Mrs.  Auzerals.  The  trial  court  found 
that  there  was  due  to  the  appellant  the  prin- 
cipal sum  of  $1,535  upon  his  agreement  with 
said  corporation,  and  gave  Judgment  for  said 
amount  as  a  common  claim,  to  be  paid  in  the 
same  manner  as  other  common  claims  in  due 
course  of  the  liquidation  of  the  affairs  of  the 
corporation;  but  the  trial  court  refused  to 
allow  the  appellant  any  Interest  on  the  sums 
of  monthly  accruing  payments  aggregating 
the  said  sum  for  which  it  gave  its  Judgment 
in  appellant's  favor,  and  also  denied  the 
prayer  of  the  appellant  to  have  the  said 
claim  made  a  preferred  claim  or  to  have  the 
same  Imposed  as  a  lieu  upon  the  property  of 
Mrs.  Auzerals. 

[1]  We  are  entirely  satisfied  that  in  so  far 
as  the  Judgment  of  the  trial  court  refused  to 
give  preference  to  the  appellant's  claim,  and 
declined  to  impose  it  as  a  lien  upon  Mr& 
Auzerals'  property,  its  Judgment  was  correct, 
and  hence  will  not  be  disturbed  upon  this 
appeal;  and  in  so  far  as  its  said  Judgment 
aw^arded  to  the  appellant  the  sum  of  11,535 
and  no  more  as  the  principal  sum  due  him 
upon  his  agreement  with  the  corporation,  its 
conclusions  are  also  correct;  but  as  to  the 
right  of  the  appellant  to  have  interest  allow- 
ed upon  his  claim  we  tliink  the  trial  court 
was  in  error. 

[2]  The  appellant's  right  to  interest  is 
based  upon  section  1917  of  the  Civil  Code,  by 
which  interest  at  the  legal  rate  of  7  per 
cent.  Is  payable  upon  all  moneys  that  have 
become  due  upon  any  Instrument  in  writing. 
This  right  of  the  appellant  ia  as  substan- 
tial as  his  right  to  receive  the  principal  sum 
due  him  upon  such  written  agreement  The 
Bank  Act  of  California  is  silent  upon  the 
subject  of  the  power  of  the  court  in  the  mat- 
ter of  the  allowance  of  interest  upon  claims 
against  an  insolvent  corporation.  The  cases 
to  which  we  are  referred  by  the  respondent 
are  cases  arising  either  under  statutes  ex- 
pressly providing  that  no  Interest  shall  be 
allowed  upon  such  claims,  or  dealing  with 
instances  where  the  assets  of  the  insolvent 
are  shown  to  be  Insutlicient  to  meet  its  ob- 
ligations In  full,  including  Interest.  In  the 
case  before  us  the  record  nowhere  discloses 
that  the  assets  of  the  insolvent  coriwratlon 
win  not,  under  prudent  management,  pay  its 
obligations  in  full;  and,  this  being  so,  we 
think  the  better  rule  is  that  adhered  to  in 
the  case  of  American  Iron  &  Steel  Co.  v. 
Seaboard  Railroad  Co.,  233  U.  S.  261,  34  Sup. 
Ct.  502,  58  !>.  Ed.  949,  that  interest  should  be 
allowed  on  all  claims  during  receivership, 
and  that  if,  as  a  result  of  good  fortune  or 
good  management,  the  estate  shall  finally 
prove  sufllcient,  both  Interest  and  principal 
.should  be  and  would  be  paid  in  full. 

In  the  case  before  us  the  Judgment  merely 
establishes   the  status   and   amount  of   the 


claim,  leaving  Its  settlement  to  await  the 
ultimate  distribution  of  the  assets  of  the 
corporation.  We  are  therefore  of  the  opin- 
ion that  the  Judgment  should  be  so  modified 
as  to  provide  for  the  allowance  of  interest 
upon  the  appellant's  claim  from  the  date 
the  respective  sums  making  up  its  aggregate 
became  due  and  payable,  and  that  the  cause 
be  remanded  to  the  trial  court  for  the  pur- 
pose of  making  such  modification,  and  that 
otherwise  the  Judgment  should  be  aflOrmed. 
It  is  so  ordered. 

We  concur:  KERRIGAN.  J.;  BEASLT, 
Judge  pro  tem. 

(84  Cat.  App.  168) 
McGAVIN   ▼.   SAN   FRANCISCO   PROTES- 
TANT ORPHAN  ASYLUM  SOC. 
etaL    (Civ.  2041.) 

(District  Court  of  Appeal,  First  District.  Cali- 
fornia.   June  22, 1917.    Rebearins  Denied 
by  Supreme  Court  Aug.  20,  1917.) 

1.  EXKCITTOBS  AND  ADHINISTBATOBS  9=a315(4) 

— Decbkb  of  DiSTBiBTTTion— Sbttino  Aside 

—Mistake. 
A  decree  of  distribution  of  an. estate  will 
not  be  set  aside  unless  the  fraud  or  mistake  on 
account  of  which  the  relief  is  prayed  is  extrin- 
sic or  collateral  to  matter  which  was  tried  by 
court 

2.  ExEcxrroBS  and  Administbatobs  «=i»315(4) 
— Dkcbee  of  Distbibution — Sbttino  Aside 
—Mistake  as  to  Extbinbio  Maitkb. 

Where,  owing  to  negligent  failure  of  attor- 
ney for  executors  to  apprehend  effect  of  Civ. 
Code,  I  1313,  making  charitable  bequest  void  be- 
cause testator  died  within  80  days  of  making 
will,  and  negligence  of  executors  who  knew  of 
that  effect,  but  signed  petition  for  distribution 
without  reading  it,  estate  was  distributed  ac- 
cording to  will,  decree  of  distribution  will  not 
be  set  aside  at  suit  of  heir,  where  she  knew  that 
provisions  were  void,  but  did  not  object  relying 
on  executors  and  their  attorney  to  procure  prop- 
er distribution,  'since  her  inattention  does  not 
constitute  excusable  neglect  from  consequence  of 
which  court  will  grant  relief. 

3.  Executors  and  Administbatobs  ^3>315(6) 
—  Dkcbee  or  Distbibution  —  Conoldbive- 
ness. 

Decree  of  distribution  of  an  estate  is  a  judg- 
ment in  rem,  and,  though  erroneous,  is  as  con- 
clusive against  one  who  fails  to  appear,  having 
opportunity  to  do  so,  as  it  is  against  party  whose 
fault  produced  the  error. 

Appeal  Irom  Superior  Court,  Alameda 
County:    William  H.  Waste,  Judge. 

Action  by  Kate  McGavin  against  the  San 
Francisco  Protestant  Orphan  Asylum  Society 
and  others.  From  Judgment  for  plalntifr,  de- 
fendants appeal.    Reversed. 

Charles  W.  Slack  and  Cbauncey  S.  Good- 
rich, both  of  San  EVandsco,  for  appellant 
San  Francisco  Protestant  Orphan  Asylum 
Soc.  Aaron  I>.  Sapiro,  of  San  Francisco,  for 
appellant  Pacific  Hebrew  Orphan  Asylum  & 
Home  Soc.  W.  H.  Barrows,  of  San  Francis- 
co, for  appellant  Roman  Catholic  Orphan 
Asylum  of  San  Francisco.  Gibson  &  Wool- 
ner,  of  Oakland,  for  respondent  Fitzgerald, 
Abbott  &  Beardsley,  of  Oakland,  for  defend- 
ants I*'itzsimmons  and  Barry. 
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KERRIGAN,  J.  This  Is  an  appeal  from  a 
Judgment  setting  aside  a  decree  of  distribu- 
tion, and  from  an  order  denying  a  motion 
for  a  new  trial.  On  March  6,  1909,  Charles 
Louis  Scrlmger  died,  leaving  surrivlng  him 
as  his  only  heirs  Nancy  Scrlmger,  his  moth- 
er, and  Kate  McGavln,  his  sister,  the  plain- 
tiff. On  February  20th  of  the  same  year — 
less  than  30  days  prior  to  his  death — he  ex- 
ecuted his  will,  by  the  terms  of  which  he  be- 
queathed the  bulk  of  his  estate  to  his  execu- 
tors as  trustees  under  a  trust  created  thereby. 
The  trust  thus  created  was  to  terminate  upon 
the  death  of  either  the  mother  or  sister,  when 
two-thirds  of  the  trust  estate  was  to  be  dis- 
tributed to  the  surviTor  of  them,  and  the 
remaining  third  to  certain  charitable  insti- 
tutions, three  of  which  are  the  appellants 
herein.  Admittedly  these  charitable  bequests 
failed  by  reason  of  the  testator  dying  with- 
in a  period  of  30  days  of  the  making  of  his 
win,  but  nevertheless  the  probate  court,  on 
January  5,  1911,  distributed  the  estate  of 
Charles  Louis  Scrlmger  in  accordapce  with 
the  terms  of  his  will,  Including  those  ren- 
dered void  by  reason  of  the  provisions  of  sec- 
tion 1313  of  the  Civil  Code.  Prom  this  de- 
cree no  appeal  was  taken.  On  March  20, 
1012.  Nancy  Scrlmger  died.  Thereafter  de- 
mand was  made  by  Kate  Scrlmger,  the  sur- 
vivor under  the  terms  of  the  trust,  that  the 
whole  of  the  estate  be  given  to  her  by  the 
trustee.  This  demand  was  refused,  and  this 
suit  was  brought  by  her,  praying  for  a  decree 
declaring  void  the  provisdon  of  the  decree  of 
distribution  theretofore  made  and  <;ntercd, 
by  which  one-third  of  the  estate  was  decreed 
to  go  to  said  charitable  institutions,  and 
that  the  trustees  be  declared  to  hold  such  In- 
terest in  trust  for  plaintiff.  The  trustees  an- 
swered, admitting  the  allegations  of  the  com- 
plaint, and  prayed  for  such  a  decree  as  might' 
be  proper  in  the  premises ;  but  the  charitable 
Institutions  by  their  answer  denied  plaintiff's 
right  to  any  relief,  and  claimed  ownership 
of  said  one-third  of  said  estate.  Judgment 
was  rendered  for  the  plaintiff,  by  which  it 
was  declared  that  the  decree  of  distribution 
In  the  estate  of  Charles  Louis  Scrlmger.  in 
so  far  as  It  purported  to  distribute  one-third 
of  such  estate  to  charitable  Institutions,  was 
void.  From  such  Judgment  and  the  order 
denying  a  new  trial  this  appeal  is  taken  by 
the  three  Institutions  above  named. 

The  respondent's  claim  to  the  equitable  re- 
lief thus  granted  is  based  upon  allegations 
to  the  effect  that  she  and  her  mother.  In  the 
latter's  lifetime,  believed  that  the  probate 
conrt,  the  executors  and  their  attorney  would 
secure  a  proiier  distribution  In  accordance 
with  law.  and  not  as  the  testator  had  at- 
tempted to  provide  in  his  void  bequest,  and 
upon  the  contention  that  their  neglect  In  fall- 
ing to  make  an  examination  to  see  if  this 
had  been  done  Is  excnsable.  The  evidence 
shows  that  the  plaintiff  and  her  mother  were 
represented  by  attorneys  in  the  probate  of 


the  Scrlmger  estate  for  a  year  and  a  half 
after  the  probate  proceedings  were  institut- 
ed; and  the  trial  court  in  its  findings  de- 
clared" that  the  attorney  for  the  executors  at 
all  times  knew  that  the  testator  died  within 
30  days  after  the  making  of  his  will,  but  did 
not  realize  the  effect  of  this  fact  on  the  be- 
quest until  after  the  death  of  Nancy  Scrlm- 
ger. The  findings  disclose  further  that  at 
the  date  of  the  probate  of  the  will  it  was 
known  to, the  executors,  to  Nancy  Scrlmger 
and  the  plaintiff  herein,  as  also  to  the  attor- 
neys of  these  ladles,  that  the  will  contained 
a  void  provision.  It  thus  affirmatively  ap- 
pears that  all  of  the  interested  parties,  ex- 
cept the  attorney  for  the  executors,  knew 
both  the  fact  and  the  legal  effect  thereof. 
Notwithstanding  this,  the  attorney  for  the 
executors,  unaware  of  or  not  realizing  the 
invalidity  of  the  bequest,  prepared  and  pre- 
sented a  petition  for  final  distribution  con- 
forming to  the  provisions  of  the  will,  which 
petition  was  signed  by  the  executors  without 
having  been  first  read  by  them.  No  fraud 
Is  charged  or  found  in  the  procurement  of 
the  decree,  the  Judgment  of  the  trial  court 
herein  being  based  solely  on  the  mistake 
of  the  attorney  for  the  executors  as  above 
narrated. 

[1]  It  Is  the  contention  of  the  appellants 
that  equity  will  not  relieve  against  an  er- 
roneous Judgment  or  decree  on  the  ground 
that  it  is  erroneous  unless  it  appears  that 
the  parties  seeking  such  relief  could  not 
avail  themselves  of  their  defense  In  an  ac- 
tion at  law,  or  that  they  were  prevented  from 
doing  so  by  fraud,  accident,  or  mistake  with- 
out fraud  or  negligence  on  their  part.  Under 
what  circumstances  a  decree  of  distribution 
Is  subject  to  review  In  equity  is  elaborately 
pointed  out  by  Mr.  Justice  Shaw  in  Bacon  v. 
Bacon,  150  Cal.  477.  89  Pac.  317,  where  the 
cases  In  this  and  other  Jurisdictions  are  care- 
fxiUy  reviewed  and  considered.  Plaintiff's 
attorneys  have  cited  us  to  that  case  as  au- 
thority In  support  of  the  Judgment.  We  can- 
not subscribe  to  their  Interpretation  of  that 
authority.  As  we  read  the  decision  the  con- 
clusion reached  by  the  learned  Justices  Is  to 
the  effect  that,  while  a  distributee  under  on 
erroneous  Judgment  may.  In  a  proper  case, 
be  held  as  an  Involuntary  trustee,  the  fraud 
or  mistake  forming  the  basis  of  that  relation 
and  warranting  the  granting  of  equitable  re- 
lief by  setting  aside  a  decree  must  be  extrin- 
sic or  collateral  to  the  matter  which  was 
tried  and  determined  by  the  court,  and  not 
intrinsic.  It  Is  true  that  the  relief  prayed 
for  here  was  granted  in  that  case,  but  upon 
the  sole  ground  that  the  mistake  was  a  com- 
mon one  shared  in  by  all  the  parties,  and 
not  caused  as  here  by  negligence  of  a  rather 
pronounced  -character.  The  California  de- 
cisions, as  pointed  out  In  the  Bacon  Case, 
are  uniform  upon  the  subject.  Pico  v.  Cohn, 
01  Cal.  1,35,  25  Pac.  970,  27  Pac.  637,  13  L. 
R.  A.  336,  25  Am.   St  Rep.  158.     See,  also. 
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Rountree  t.  Montague,  30  CaL  App.  ITO,  ISl, 
15T  I'ac.  623.  llie  rule  is  the  same  in  the 
case  of  either  fraud  or  mistake.  Bacon  t. 
Bacon,  supra. 

[2]  AS  Instancing  what  extrinsic  fraud  or 
mistake  may  consist  of,  our  Supreme  Court 
has  said  that  It  may  result  from:  (1)  Keep- 
ing the  unsuccessful  party  away  from  the 
court  by  a  false  promise  of  a  compromise; 
(2)  purposely  kee|)lng  him  In  Ignorance  of  the 
suit ;  (3)  where  an  attorney  fraudulently  pre- 
tends to  represent  a  party  and  connives  at  his 
defeat;  (4)  being  regularly  employed,  cor- 
ruptly sells  out  his  client's  Interests.  Pico  t. 
Cohn,  supra:  Rountree  v.  Montague,  supra. 
No  such  situation  Is  presented  here.  The 
mistake  complained  of  was  one  made  by  the 
attorney  for  the  executors,  and  was  due 
solely  to  his  failure  to  apprehend  the  effect 
of  a  provision  of  our  Civil  Code  when  applied 
to  the  facts  within  his  knowledge,  which 
failure  must  be  held  to  constitute  negligence. 
Plaintiff  was  not  Induced  by  said  attorney  or 
any  one  else  to  refrain  from  appearing  In 
the  proceeding.  It  is  admitted  that  both  she 
and  he"  mother  at  all  times  knew  of  their 
rights,  nnd  they  had*  both  been  represented 
by  an  attorney,  who  correctly  advised  them 
as  to  the  Invalidity  of  the  provision  of  the 
will  In  question,  yet  they  both  failed  to  fol- 
low tiie  proceedings  In  the  estate,  and  at 
the  distribution  thereof  neglected  to  object, 
either  In  person  or  by  attorney.  This  cannot 
be  said  to  constitute  a  mistake  which  may 
be  corrected  by  this  proceeding.  The  one  ex- 
planation given  by  the  plaintiff  as  an  excuse 
for  not  so  appearing  Is  that  she  had  a  right 
to  believe  that  the  executors  and  their  attor- 
ney would  procure  a  proper  and  legal  dis- 
tribution of  the  estate.  In  this  connection 
we  are  reminded  by  the  respondent  that  the 
executors  exercised  a  trust  relation  towards 
the  legatees,  and  were  bound  to  the  utmost 
good  faith  In  their  transactions  with  the 
beneficiaries.  While  this  is  true.  It  Is  suf- 
ficient to  sny  In  answer  thereto  that  It  Is  not 
claimed  that  they  were,  at  any  time,  guilty 
of  fraud,  or  that  they  misrepresented  any 
fact  to  the  respondent,  or  that  she  was  pre- 
vented from  availing  herself  of  the  invalidity 
of  the  bequest.  She  was  In  po.<!session  of  all 
of  the  facts,  and  gross  Inattention  and  negli- 
gence contrilmted  to  the  situation  of  which 
she  complains.  Such  conduct  cannot  be  said 
to  constitute  excusable  neglect  from  the  con- 
sequence of  which  a  court  of  equity  will 
grant  the  relief  here  sought 

[31  It  must  he  remembered  that  a  decree  of 
distribution  Is  a  Judgment  In  rem,  and,  al- 
though erroneous.  Is  as  conclusive  against 
one  who  falls  to  appear,  having  the  oppor- 
tunity so  to  do,  as  it  Is  against  a  party  whose 
fault  produced  the  error.  Smith  v.  Vande- 
peer,  3  Cal.  App.  300,  85  Pac.  136;  Lynch  v. 
Ro<jney,  112  Cal.  279,  44  Pac.  565. 

In  conclusion  it  may  be  said  that,  In  the 


absence  of  the  explanation  given  by  the  plain- 
tiff, the  conduct  of  the  parties  Is  inexplicable, 
except  upon  the  theory  that  the  mother  and 
sister  of  the  deceased  had  originally  conclud- 
ed that  the  orphanages  designated  In  the 
Invalid  provision  of  the  will  should  receive- 
the  benefit  of  the  bounty  of  their  relative, 
regardless  of  its  vulnerability  to  attack,  and 
that  the  present  suit,  instituted  after  the 
death  of  the  mother.  Is  the  result  of  an  after- 
thought and  a  changed  attitude  on  the  part 
of  the  plaintiff.  However  this  may  be,  for 
the  reasons  heretofore  given  we  are  of  the 
opinion  that  the  plaintiff  under  the  facts  pre- 
sented Is  not  entitled  to  the  relief  granted 
by  the  judgment  of  the  court  below. 

In  view  of  the  conclusion  reached.  It  be- 
comes unnecessary  to  determine  the  question 
of-  procedure  raised  by  the  appellants. 

The  judgment  and  order  are  reversed. 

We  concur:  USNNON,  P.  J.;  RICH- 
ARDS, J. 

(34  Cftl.  App.  290) 
Ex  parte  HOI/T.     (Cr.  WW.) 
(District    Court    of   Appeals,    Second    District, 
California.     July  10,  1917.) 

Habeas  Corpus  «=»120— CusronT  of  Ciul* 
DREN— Res  Adjtjdicata. 
A  Jiidgmrnt  of  the  superior  cnnrt  denying  a 
writ  of  habeas  corpus  to  obtain  the  cii8to<ly  of 
petitioner's  minor  children  and  remanding  them 
to  the  custody  of  the  rcsTKindents  was  res  ad- 
judicata  in  a  subseqiieTit  habeas  corpus  petition 
in  the  appellate  district  court  to  obtain  their 
custody  on  the  same  grounds  and  the  same  facts, 
as  the  proceeding  is  in  its  nature  civil  and  not 
criminal. 

Petition  for  habeas  corpus  by  David  F. 
Holt  on  behalf  of  Joseph  Holt  and  others, 
minors.  Writ  discharged,  and  the  minors  re- 
manded to  the  custody  of  respondents. 

N.  C.  Peters,  of  San  Bernardino,  and  W. 
R  Cinder,  of  San  Diego  (F.  Ix>uls  Zimmer- 
man, of  Phoenix,  Ariz.,  of  counsel),  for  peti- 
tioner. W.J.  Bailey,  of  Needles,  and  Allison 
&  Dickson,  of  San  Bernardino,  tor  respond- 
ents. 

JAMES,  J.  David  F.  Holt  presented  the 
petition  herein  seeking  a  writ  under  which 
to  have  restored  to  him  the  custody  of  his 
three  diUdren,  Joseph,  Marie,  and  Catherine^ 
aged  respectively  10,  9,  and  6  years.  It  was 
set  forth  In  the  petition  that  the  minors  were 
In  the  custody  of  Kit  Carson  and  Lou  C. 
Carson,  his  wife,  the  latter  being  a  sister  of 
the  deceased  wife  of  petitioner.  It  was  fur- 
ther set  forth  that  petitioner's  wife  died 
about  41^  years  ago,  and  that  the  minor 
children  were  left  in  the  custody  of  the 
Carsons  at  and  during  the  pleasure  of  peti- 
tioner, and  for  such  period  of  time  as  might 
be  required  by  him  to  establish  a  suitable 
home  within  which  he  might  place  and  care 
for  them;  that  petitioner  had  to  the  best  of 
his  ability  supported  the  children  during  the 
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time  tbey  bad  remained  wltli  the  Carsons, 
and  bad  expended  as  niucb  as  $500  in  that 
behalf;  that  petitioner  had  remarried  and 
had  established  a  home  and  had  ample 
means  with  which  to  support  his  minor  chil- 
dren; that  the  said  children  were  not  be- 
inir  properly  educated  and  instructed;  and 
that  they  were  kept  at  a  place  remote  from 
<>hurches  and  schools  and  were  living  In 
tents.  Further  alleged  facts  were  set  forth 
tending  to  show  that  Kit  Carson  was  not  a 
suitable  person  to  have  part  in  the  raising 
of  the  children.  Petitioner  alleged  that  the 
Carson!),  uiion  his  demand,  refused  to  relin- 
quish the  children  into  his  care  and  custody. 
It  further  appeared  by  the  petition  that  a 
proceeding  of  this  same  kind  was  heretofore 
instituted  in  the  superior  court  of  the  county 
of  San  liernardlno  for  the  same  cause  and 
upon  the  same  alleged  facts,  and  that  the 
court  denied  the  application  and  remanded 
the  children  to  the  custody  of  the  Carsons. 
Upon  the  filing  of  the  petition  here  the  writ 
was  issued  and  the  children  were  brought 
Into  court  with  the  return  as  made  by  their 
■  custodians.  The  resiwndents  preliminarily 
presented  to  the  court  for  consideration  and 
in  an  appropriate  way  the  objection  that,  as 
the  matters  presented  by  the  petition  had 
heretofore  been  considered  in  a  habeas  cor- 
pus proceeding  before  the  superior  court  in 
San  Bernardino  county,  the  writ  could  not 
be  maintained  here,  for  the  reason  that  the 
order  as  made  by  the  superior  court  had 
become  res  adjudlcata.  Authorities  were  cit- 
ed sustaining  that  position.  It  was  admitted 
by  respondents'  counsel  that  in  the  ordinary 
case  where  a  person  is  actually  Imprisoned 
under  criminal  process,  a  decision  on  habeas 
corpus  rendered  in  one  court  Is  not  a  bar  to 
the  prosecution  of  a  proceeding  of  the  same 
kind  In  another  court  having  original  juris- 
diction to  issue  the  writ.  It  was  argued, 
however,  that  in  the  matter  of  the  custody 
of  children,  where  the  writ  is  sought  to  de- 
termine primarily  the  right  to  their  custody, 
the  question  involved  is  in  its  nature  civil, 
and  that  a  ditferent  rule  Is  then  to  be  recog- 
nized. The  authorities  cited  sustain  this  po- 
sition, and  our  attention  has  been  called  to 
none  which  raise  a  serious  dispute  with  that 
holding.  In  State  v.  Bechdel,  37  Minn.  360, 
34  N,  W.  334,  5  Am.  St.  Rep.  8.54,  the  court 
was  considering  the  same  question.  In  that 
decision  it  is  said: 

"It  is  trne  that  the  charge  is,  that  the  child 
b  unlawfully  restrained,  etc.;  but  the  gist  of 
this  charge  is  not  that  the  child  is  unlawfully 
deprived  of  its  liberty,  but  that  such  restraint  is 
in  prejudice  of  the  right  of  the  relators  to  its 
custody.  The  case  is  really  one  of  private  par- 
ties contesting  private  rights,  under  the  form  of 
proceedings  on  habeae  corpus.  In  our  judg- 
ment, in  such  cases,  both  principle  and  consid- 
erations of  nubile  policy  require  the  applica- 
tion of  the  doctrine  of  estoppel  to  judicial  pro- 
ceedings. We  therefore  hold  that  a  former  ad- 
judication on  the  question  of  the  right  to  the 
c:iRto<iy  of  an  infant  child,  brought  up  on  habeas 


corpus,  may  be  pleaded  as  res  judicata,  and  is 
conclusive  upon  the  same  parties,  upon  the 
same  state  of  facts." 

The  decision  dtes  as  sustaining  the  text. 
Freeman  on  Judgments,  $  324;  Church  on 
Habeas  Corpus,  §  387.  The  question  was 
also  considered  in  Re  Harriet  King,  66 
Kan.  6»i5,  72  Pac.  263,  67  L.  II.  A.  783,  97 
Am.  St.  Rep.  399,  under  which  case  may  be 
found  an  extensive  note  collecting  a  number 
of  authorities.  Also  in  the  case  of  Cormack 
V.  Marshall,  211  111.  519,  71  N.  E.  1077,  67 
L.  R.  A.  at  page  787,  1  Ann.  Cas.  256.  No 
facts  different  from  those  which  were  pre- 
sented to  the  superior  court  are  brought  be- 
fore us  by  tUe  petition ;  in  fact,  the  petition 
negatives  any  such  suggestion.  The  question 
involved  In  the  hearing  before  the  superior 
court  was  as  to  the  right  of  the  parent  to 
the  custody  of  his  children,  and  in  deciding 
that  question  it  was  necessary  for  the  court 
to  determine  as  to  what  the  best  Interests  of 
the  children  required  In  the  circumstances  of 
the  case. 

Our  conclusion  is  that  the  petitioner  is 
not  entitled  to  have  retried  here  the  matters 
upon  which  decision  was  asked  and  made  in 
the  superior  court.  We  do  not  wish  to  be 
understood  as  declaring  that  petitioner  might 
not,  in  a  proper  court,  In  a  different  proceed-- 
ing,  as  by  petition  for  giurdianship,  have 
such  questions  as  would  be  material  to  bis 
application  tried  and  determined. 

The  writ  is  discharged,  and  the  minors  re- 
manded to  the  custody  of  respondents  imtil 
it  is  otherwise  legally  adjudged. 

We  concur:  CONBET,  P.  J.;  WORKS, 
Judge  pro  tern. 


(34  Cal.  App.  180) 
BBATTT  et  al.  t.  RIANDA  et  al.    (Civ.  2053.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   June  25,  1917.) 

CORFOBATIONS  €=>298(3)  —  SPECIAI,  MEETING 

OF  Directors— Notice— Sufficiency. 
Under  by-laws  of  a  corporation,  providing 
that  special  meetings  of  the  board  may  be  called 
at  the  option  of  the  president  or  two  directors 
upon  notice  in  writing  at  least  three  days  prior 
to  the  meeting,  or  upon  two  day's  personal  no- 
tice to  each  director,  and  that  such  service  of 
notice  shall  be  entered  on  the  minutes,  a  spe- 
cial meeting  called  by  four  directors  was  illegal, 
where  no  notice,  either  written  or  oral,  was  serv- 
ed by  the  secretary  upon  the  directors  calling  the 
meeting,  and  an  assessment  levied  pursuant  to 
such  meeting  was  void. 

Appeal  from  Superior  Court,  Monterey 
County;  B.  V.  Sargent,  Judge. 

Action  by  Margaret  Jane  Beatty  and  bus- 
band  against  Andrea  Rlanda  and  another. 
Judgement  for  plaintiffs,  and  defendants  ap- 
peal.    Affirmed. 

Daugherty  &  Lacey,  of  Salinas,  for  ap- 
pellants. Wyckoff  &  Gardner,  of  Watson- 
ville,  for   respondents. 
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KERRIGAN,  J.  The  plaintiff  Margaret 
Jane  Beatty,  Joining  with  her  husband, 
brought  suit  to  have  declared  null  and  void 
the  sale  by  defendant  Clark  Colony  Water 
Company  of  stock  owned  by  her  In  said 
corporation  made  by  reason  of  the  nonpay- 
ment of  an  assessment  levied  by  the  corpora- 
tion upon  the  stock.  Andrea  Rianda,  the  co- 
defendant,  was  the  purchaser  at  such  sale. 
Judgment  was  rendered  in  favor  of  plain- 
tiffs annulling  said  sale  and  reinstating 
Margaret  Jane  Beatty  as  a  stockholder  of 
the  corporation,  from  which  the  defendants 
have  appealed. 

The  principal  ground  of  attack  upon  said 
delinquent  sale  is  that  the  special  meeting 
at  which  the  assessment  was  levied  >vas  not 
regularly  called  In  accordance  with  the  by- 
laws of  the  corporation.  In  that  behalf  one 
of  said  by-laws  provides:' 

"Article  XIII.  •  •  •  Special  meetlnp  of 
the  board  may  be  called  at  the  option  of  the 
preaideDt  or  two  directors,  upon  notice  in  writ- 
mg  being  mailed  at  Greenfield  at  least  three 
days  prior  to  the  day  of  meeting,  or  upon  two 
days  personal  notice  to  each  director.  Such 
service  of  notice  shall  i>e  entered  upon  the  min- 
utes of  the  corporation,  and  the  said  minutes 
upon  being  read  and  approved  at  a  subsequent 
meeting  of  the  board  shall  be  conclusive  upon 
the  question  of  service." 

The  facts  as  to  the  call  of  the  special 
meeting  as  found  by  the  court  are:  A  regu- 
lar meeting  of  the  board  of  directors  of  the 
corporation  was  held  on  October  8,  1912. 
After  the  adjournment  of  the  meeting  the 
four  directors  present  decided  to  call  a  spe- 
cial meeting  for  October  11,  1912.  The  sec- 
retary thereupon  sent  a  written  notice  to  one 
Whiting,  a  director  of  the  corporation,  who 
was  not  present  at  said  regular  meeting,  but 
served  no  notice  whatever  upon  any  of  the 
other  four  directors,  under  the  impression, 
apparently,  that  as  they  had  ordered  the 
calling  of  the  special  meeting  it  would  be 
superfluous  to  serve  upon  them  any  notice 
thereof.  One  of  these  four  who  received 
no  notice.  Director  Franscionl,  was  not  pres- 
ent at  the  special  meeting,  nor  was  Director 
Whiting.  The  remaining  three  directors  at- 
tended and  levied  the  assessment  under  at- 
tack. 

The  holding  of  special  meetings  of  direc- 
tors or  stockholders  of  corporations,  is  of 
such  importance  in  the  conduct  of  corporate 
business  that  it  has  been  made  the  subject 
of  express  statutory  regulation.  Section 
320  of  the  Civil  Code  provides: 

"When  no  provision  is  made  in  the  by-laws 
for  regular  meetings  of  the  directors  and  the 
mode  of  calling  special  meetings,  all  meetings 
must  be  called  by  special  notice  in  writing,  to 
be  given  to  each  director  by  the  secretary,  on 
the  order  of  the  president,  or  if  there  be  none, 
on  the  order  of  two  directors." 

It  will  thus  be  seen  that  a  duty  is  laid 
upon  a  particular  ofiScer  of  the  corporation 
to  issue  the  notices  of  special  meetings  of 
the  board  of  directors,  and  that,  In  the  ab- 
sence of  a  by-law  provision  to  the  contrary, 
such  notices  must  b«  In  writing  and  must 


be  personally  served  on  each  director.  The 
obvious  reason  for  this  particularity  lies 
in  the  fact  that  each  director  of  a  corpora- 
tion is  the  iiersonal  trustee  of  those  of  its 
stockholders  whose  cumulative  votes  have 
selected  him  for  that  office,  and  as  such  he 
is  entitled  to  be  present  at  every  special 
meeting  of  the  ixtard,  and  to  have  the  precise 
formula  of. the  statute  or  by-laws  followed 
in  giving  him  notice  thereot  The  above- 
quoted  section  of  the  Civil  Code  is  specific 
in  its  requirement  that,  unless  otherwise 
provided  in  the  by-laws,  all  special  meetings 
shall  be  called  by  special  notice  In  wrltintr 
given  to  each  director  by  the  secretary; 
and  the  following  section,  320a,  emphasizes 
this  particularity  by  providing  that  the  writ- 
ten consent  of  the  directors  shall  be  entered 
on  the  record  of  the  meeting  if  requirements 
of  the  statute  or  of  the  by-laws  have  not 
been  followed  In  the  method  of  calling  or 
giving  notice  of  it.  It  is  true  that  section 
320  of  said  Code  does  permit  a  departure 
from  its  precise  lequirements  to  be  made  by 
a  provision  in  the  by-laws  defining  the  mode 
of  calling  special  meetings;  but  It  Is  our 
view  that  such  provisions  should  be  strictly 
construed  with  a  view  to  preserving  the  rea- 
sons for  strictitude  In  the  method  of  calling 
special  meetings  of  the  directors  of  corpora- 
tions. Had  there  been  no  provisimi  in  the 
by-laws  of  this  corporation,  it  could  not  be 
concluded  that,  notwithstanding  the  fact 
that  four  directors  of  the  cori>oration.  In- 
cluding the  secretary  thereof,  at  the  con- 
clusion of  a  regular  meeting  had  decided 
upon  the  calling  of  a  special  meeting  for  a 
later  date,  such  meeting  would  have  been 
legal  without  "a  special  notice  in  writing," 
given  by  the  secretary  to  each  of  said  di- 
rectors. Their  fullest  knowledge  of  the  time 
and  place  and  fact  of  such  meeting  would 
not  have  sufficed  to  do  away  with  this  statu- 
tory requirement.  The  provision  In  the  by- 
law under  review  preserves  the  statutory 
requirement  that  the  secretary  must  give  no- 
tice to  each  director  of  the  time,  place,  and 
fact  of  all  special  meetings  of  the  board. 
The  utmost  that  can  be  claimed  for  it  is 
that  it  dispenses  with  the  requirement  that 
the  notice  which  the  secretary  is  required  to 
give  to  the  directors  when  given  personally 
shall  be  In  writing;  but  this  does  not  per- 
mit that  the  knowledge  which,  the  said  di- 
rectors have  as  to  the  time  and  place  an() 
fact  of  such  meeting  derived  from  their 
order  calling  it  shall  suffice  to  take  the  place 
of  the  notice,  written  or  oral,  which  Iwth 
the  statute  and  the  by-law  require  the  secre- 
tary to  give  of  such  meeting.  This  Is  made 
doubly  plain  by  the  fact  that  the  secretary 
is  expressly  required  by  such  by-law  to  make 
an  entry  of  the  fact  of  such  service,  wheth- 
er written  or  oral,  In  his  minutes.  In  the 
case  at  bar  no  such  entry  could  have  been 
truthfully  made  by  the  secretary  for  the  sim- 
ple reason  that  no  such  notice  as  the  by-law 
requires  was  given  by  him  to  the  four  dl- 
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rectors  who  called  the  meeting;  and  eren 
If  It  be  conceded  that  the  by-la'w  dispenses 
wltb  the  statutory  reqiiirement  that  the 
notice  of  the  special  meeting  shall,  when 
given  pcrsoualiy,  be  in  writing,  the  fact  re- 
mains that  the  secretary  did  not  comply 
with  the  by-law  in  respect  to  his  serrlce  of 
notice  of  the  meeting,  and  that  he- could  not 
therefore  comply  with  the  by-law  In  certify- 
ing to  such  service  of  notice  In  his  minutes 
of  such  meeting. 

But  beyond  this  it  is  not  to  be  conceded 
that  the  by-law  dispenses  with  the  statu- 
tory requirement  of  written  notice  of  all 
special  meetings  of  the  board  whether  served 
by  mail  or  served  personally  upon  each  di- 
rector. The  by-law  does  not  expressly  so 
declare.  Its  meaning  and  intent  are  uncer- 
tain. The  use  of  the  word  "written"  in  re- 
gard to  the  notice  when  served  by  mall 
might  lead  to  the  inference  that  the  notice 
when  personally  served  on  the  directors  need 
not  be  written ;  but  the  requirement  that 
the  notice,  whether  written  or  oral,  must 
be  "served"  and  so  certified  by  the  secretary 
in  bis  minutes  would  seem  to  negative  this 
Inference.  In  view  of  these  uncertainties 
in  construing  this  particular  by-law  we  deem 
It  better  to  give  it  a  construction  in '  har- 
mony with  the  plain  and  wise  Intendment 
of  the  statute  requiring  notices  of  special 
meetings  of  the  board  of  directors  to  be  In 
writing,  and  to  interpret  whatever  change 
this  by-law  makes  in  the  statutory  require- 
ment to  have  reference  to  the  method  of 
giving  the  notice  Itself.  To  do  other\vise 
might  lead  to  the  Introduction  of  a  danger- 
ous laxity  In  the  calling  and  holding  of  spe- 
cial meetings  of  the  directors  of  conmra- 
tions. 

We  are  of  the  opinion  therefore  that  the 
conclusion  of  the  trial  court  that  the  as.ses8- 
ment  levied  upon  the  sto<^  of  said  plaintiff 
was  invalid  by  reason  of  the  informality 
In  the  calling  of  the  special  meeting  at  which 
the  levy  was  made  was  correct. 

This  view  renders  unnecessary  a  discus- 
sion of  the  other  points  urged  by  respond- 
ent. 

The  Judgment  is  afSrmed. 

We  concur:  RICHARDS,  J.;  BEASLT, 
Jadge  pro  tern. 


(M  Cal.  App.  208) 

<yDONNEt.L  v.  SUPERIOR  COURT  OF 

CALIFORNIA  IN  AND  FOR  IiOS 

ANOEI.B&  COUNTY  et  al. 

(Civ.  2380.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   June  26,  1917.    Rehearing  Denied 
by  Supreme  Court  Aug.  23,  1917.) 

JVSTICKS   OF  THE   PkaCK  «=»159(6)— ApPEAIr- 

BowD— Exception— TncB  to  Justify. 

Where  the  sureties  on  an  appeal  bond,  on 

the  sixth  day  after  notice  of  exception  to  the 

sufficiency  of  the  bond  was  mailed  to  appellant, 

appeared  before  the  justice  who  found  them  in- 


sufficient, the  justice  had  no  power  to  continue 
the  matter  of  justification  to  the  next  day  which 
was  beyond  the  time  specified  by  Code  Civ.  Proc. 
f  978a,  for  justification  after  notice  of  excep- 
tion. 

Petition  for  writ  of  prohlblUon  by  F.  J. 
O'Donuell  against  the  Sui)erlor  Court  of  the 
State  of  California  In  and  for  the  County  of 
Los  Angeles  and  the  Honorable  Grunt  Jack- 
son, Judge  thereof.  Peremptory  writ  ordered 
to  issue. 

John  N.  Swenson,  for  petitioner.  H.  E. 
Gleason,  of  Los  Angeles,  for  respondents. 

JAME.S,  J.  In  this  proceeding  a  writ  of 
prohibition  is  sought  requiring  the  superior 
court  to  desist  from  proceeding  further  In  a 
certain  cause  which  was  attempted  to  be 
brought  Into  said  superior  court  by  appeal 
from  the  Judgment  of  a  Justice  of  the  peace. 
The  petition  sets  forth  that  after  Judgment 
had  been  entered  in  the  Justice's  court  In 
favor  of  this  petitioner  as  plaintiff,  the  de- 
fendant In  that  action,  the  Molander  Power 
Company,  a  corporation  on  the  5th  day  of 
4prll,  1617,  served  and  filed  notice  of  appeal, 
and  on  the  same  day  filed  an  undertaking  on 
appeal ;  that  on  the  same  day  the  plaintiff, 
this  i)etltloner,  served  on  the  attorney  for 
the  defendant  there  a  notice  In  writing,  ex- 
cepting to  the  sufflclency  of  the  sureties; 
that  the  attorney  for  that  defendant  resided 
in  the  city  of  Long  Beach,  which  was  a  dis- 
tance of  about  20  miles  from  the  city  of  Los 
Angeles,  and  that  the  notice  of  exception  to 
sureties  was  served  by  being  deposited  In  the 
United  States  post  office  in  the  city  of  Los 
Angeles,  properly  addressed  and  the  postage 
prepaid;  that  thereafter,  on  the  11th  day  of 
April,  1917,  being  the  sixth  day  after  the 
mailing  as  aforesaid  of  the  notice  of  excep- 
tion, the  sureties  on  the  undertaking  appear- 
ed in  the  Justice's  court  aud  were  examined 
as  to  their  property,  and  were  found  to  be 
Insufficient;  that  no  other  sureties  were  of- 
fered at  that  time  by  the  defendant,  and  that 
the  undertaking  was  rejected  by  the  Justice, 
and  that  the  Justice  thereupon  made  an  order 
continuing  the  matter,  for  the  purpose  of 
allowing  a  new  undertaking  to  be  fll6d,  to 
April  12,  1917;  that  on  the  last-named  date 
the  defendant  there.  In  lieu  of  undertaking, 
deposited  a  sum  of  money,  which  was  accept- 
ed by  the  Justice  and  transmitted  to  the  su- 
perior court;  that  thereafter  a  motion  was 
made  In  the  superior  court  to  dismiss  the  ap- 
peal on  the  ground  that  no  sufficient  under- 
taking had  been  given  to  support  the  appeal; 
that  thereafter  this  motion  was  heard,  and 
by  the  superior  court  denied.  In  the  petition 
here  presented  it  Is  alleged  that  the  superior 
court  threatens  to  and  will,  unless  prohibit- 
ed from  so  doing,  proceed  to  try  the  action 
anew,  treating  the  appeal  as  having  been 
properly  perfected.  Alternative  writ  was  Is- 
sued herein,  and  by  way  of  answer  a  demur- 
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rer  has  been  filed,  raising  only  the  Issue  of 
law  as  to  the  sufficiency  of  the  facts  stated 
In  the  petition  to  warrant  the  relief  demand- 
ed. We  think  that  the  motion  to  dismiss  the 
appeal  should  have  been  granted.  If  we  as- 
sume, as  is  contended  by  respondent,  that  the 
sureties  appeared  within  time  after  service 
of  notice  of  exception  to  their  sufficiency  (It 
being  claimed  that  the  fact  that  service  was 
made  by  mall  to  a  point  20  miles  from  the 
city  of  Los  Angeles  entitled  the  appealing 
party  to  one  day  more  than  the  live  speciticd 
in  section  978a,  Code  of  Civil  Procedure), 
still  there  was  no  Justification  of  safflcient 
sureties  made  even  within  six  days.  It  Is 
shown  that  when  the  sureties  did  appear  on 
the  11th  day  of  April  they  failed  to  Justify, 
and  the  undertalcing  was  found  by  the  Jus- 
tice to  be  wholly  insufficient  and  no  other 
sureties  or  any  form  of  undertalcing  was  pre- 
sented on  that  day  in  lieu  of  the  one  first  of- 
fered. We  thinlc  that  the  justice's  court  was 
without  power  to  make  the  pretended  order 
continuing  the  matter  of  Justification  until 
April  12th.  We  doubt  the  power  of  the  Jus- 
tice to  make  such  an  order  of  continuance 
where  the  sureties  have  been  fully  examined 
and  found  to  be  insufficient,  even  though  the 
date  fixed  in  the  order  of  continuance  would 
still  fall  within  the  five  days  allowed  by  the 
statute  within  which  the  appealing  party  was 
required  to  furnish  a  good  undertaking. 
However,  the  Justice  here  attempted  to  con. 
tinue  the  matter  to  April  12th,  which  would 
be  the  seventh  day  after  notice  of  exception, 
according  to  the  computation  of  the  petition- 
er, and  the  sixth  day  according  to  the  com- 
putation of  respondent.  In  either  case  the 
time  fell  without  the  limit  fixed  by  law,  and 
there  was  no  authority  left  In  the  Justice's 
court  to  receive  an  undertaking  or  cash  In 
lieu  thereof  for  the  purpose  of  security  on  the 
appeal. 

Peremptory  writ  Is  ordered  to  be  Issued; 
petitioner  to  have  his  costs. 

We   concur:    CONREY,   P.   J.;    WORKS, 
Judge  pro  tern. 


(34  CA.  App.  174) 

FARMERS'  WAREHOUSE  CO.  ▼.  PIERCE- 
INGRAM-ABBOTT  CO.     (Civ.  1931.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   June  22,  1917.) 

SAI.E8  €=>71(1)— Construction  op  Contract 
— Admission  as  to  Condition. 
Contract  for  sale  of  hay,  providing  that  it 
shall  be  of  same  lot  as  that  inspected  by  officer 
of  purchaser,  serves  merely  to  identify  hay,  and 
is  not  admission  that  purchaser  had  inspected 
all  the  hay  sold,  so  as  to  estop  it  from  raising 
any  question  as  to  its  quality. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Sidney  N.  Reeve,  Judge. 

Action  by  the  Farmers'  Warehouse  Com- 
pany against  the  Plerce-Ingram-Abbott  Com- 


pany. From  Judgment  for  plaintiff,  defend- 
ant appeals.'   Reversed. 

Hanson,  Hackler  &  Heath,  of  Los  Angeles, 
for  appellant.  Loeb,  Walker  &  Loeb,  of  Log 
Angeles,  for  respondent 

JAME^S,  J.  Plaintiff  sued  to  recover  upon 
a  written  contract  for  the  sale  of  a  lot  of 
baled  hay.  Judgment  was  in  Its  favor,  from 
which  Judgment  this  appeal  is  taken. 

On  October  31,  1913,  the  following  agree- 
ment was  made  between  the  parties  hereto: 

"This  agreement,  made  this  31  day  of  Oct., 
1913,  by  and  between  Pierce-Ingram-Abbott  Co., 
a  corporation  of  the  city  of  Los  Angeles,  party 
of  the  first  part,  and  the  Farmers  WareDouse 
Co.,  party  of  the  second  part,  witnesseth:  That 
tlie  party  of  the  first  part  agrees  to  buy,  and 

the  part of  the  second  part  agree 

to  sell  approximately  50  tons  of  first-class  oat 

hay,  at  $17.50  per  ton,  and tons  of  first 

class hay  at  $ per  ton,  all  f.  o.  b. 

cars  in  the  field  at  Santa  Barbara  and  Western 
Aves.  station,  payment  to  be  made  for  said  hay 
by  said  party  of  the  first  part  as  follows:  $250.- 
00  cash,  receipt  of  which  is  hereby  acknowledg- 
ed by  said  party  of  the  second  part,  and  the 
balance  Nov.  10,  1913,  days  after  hay  has  been 
shipped.  Settlement  to  be  made  according  to 
Trans.  Con.  Trf  Bu  on  Hardestys  scales  weights 
at  Los  Angeles. 

"All  cars  to  be  loaded  to  capacity  required  by 
railroad  company.  Said  hay  shall  be  well  baled, 
sound  and  of  good  merchantable  quality,  and 
of  the  same  lot  as  that  inspected  Mr.  Pierce  and 
now  located  at  Santa  Barbara  Western  Ave.  and 
is  at  risk  of  said  party  of  the  second  part  as  to 
damage  by  fire  or  water  until  hay  is  delivered 
f.  o.  b.  cars  for  said  party  of  the  first  part. 

"Said  hay  shall  be  shipped  discretion  of  party 
of  first  part  and  if  not  shipped  as  herein  stated 
first  party  shall  have  the  right  to  cancel  this 
agreement.  If  hay  shipped  is  not  first-class 
quality,  first  party  shall  report  same  to  second 
party  as  soon  as  possible,  and  unless  otherwise 
ordered  may  sell  said  hay  for  the  account  of  said 
second  party." 

The  evidence  Showed  that  at  the  time  in 
question  plaintiff  was  the  owner  of  a  stack  of 
baled  hay  located  in  a  field.  Plaintiff  by  one 
of  Its  agents  made  inquiry  of  defendant  as  to 
whether  defendant  would  purchase  the  hay, 
and  after  some  negotiation  a  price  was 
agreed  upon  and  the  writing  above  set  forth 
executed.  In  the  afternoon  of  the  same  day, 
after  inspecting  the  stack  of  hay,  the  defend- 
ant stopped  payment  on  the  check  for  $250 
delivered  by  It  at  the  time  of  the  signing  of 
the  contract,  and  refused  to  accept  the  hay 
for  the  alleged  reason  thaf  it  was  third-class 
hay  and  not  such  hay  as  the  contract  pro- 
vided should  be  delivered  to  it  Plaintiff  in- 
sisted that  the  sale  had  been  completed,  and 
brought  this  suit  to  recover  the  purchase 
price.  It  will  be  noted  that  the  contract  re- 
cited: First,  that  the  hay  subject  to  the  sale 
was  "first-class  oat  hay";  again,  that  "said 
bay  shall  be  well  baled,  sound  and  of  good 
merdiantable  quality,  and  of  the  some  lot 
as  that  Inspected  Mr.  Pierce.  *  *  •"  It 
appeared  first  in  evidence  that  prior  to  en- 
tering Into  the  written  contract  or  agree- 
ment for  sale,  and  prior  to  any  negotiations 
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being  had  with  the  plaintiff,  two  of  the  of- 
ficers of  the  defendant  had  Inspected  a  single 
bale  of  hay  located  at  some  distance  from 
the  main  stack.  This  bale  was  said  by  one 
of  these  witnesses  to  be  "second  quality  hay." 
A  witness  for  the  plaintiff  testified  that  when 
the  negotiations  with  defendant  were  taken 
np  looking  to  sale  being  made  of  the  hay  in 
qnestion,  defendant's  ofllcer  was  a.sked  If  he 
bad  seen  the  hay,  and  he  replied  "Yes."  Tes- 
timony was  offered  by  competent  witnesses  to 
show  that  the  hay  was  found  to  be  "third 
class,"  and  to  establish  the  Talue  of  It  at  the 
date  of  making  the  contract  All  of  this 
eTldence  was  refused  by  the  trial  Judge,  who 
stated  that  the  contract  Itself  showed  that 
th«  hay  bad  been  Inspected,  and  therefore 
the  defendant  was  estopped  from  raising  any 
question  thereafter  as  to  its  quality.  One  of 
defendant's  officers  testified  that  when  he 
negotiated  for  the  hay  it  was  understood  that 
he  was  to  visit  the  stack,  which  he  had  not 
theretofore  examined,  in  the  afternoon  of  the 
same  day  upon  which  the  contract  was  sign- 
ed, and  that  if  the  bay  was  of  satisfactory 
quality,  the  deal  would  be  completed;  other- 
wise not.  This  preliminary  showing  of  the 
Bttoatlon  as  to  the  hay  and  the  conditions 
nnder  which  the  contract  was  made  was 
competent,  although  we  agree,  as  the  trial 
Judge  concluded,  that  the  obligations  of  the 
parties  in  the  main  was  governed  by  the 
terms  of  the  writing  which  was  entered  into 
deliberately  at  the  end  of  the  negotiations. 
We  cannot  agree,  however,  with  the  conclu- 
sion of  the  lower  court  that  the  writing  show- 
ed that  all  of  the  bay  had  been  Inspected  at 
the  time  the  writing  was  made.  As  to  the 
matter  of  inspection,  the  contract  only  recited 
tliat  the  hay  should  be  "of  the  same  lot  as 
tliat  inspected  by  Mr.  Pierce,"  which  serves 
no  more  than  to  identify  the  hay,  and  does 
not  amount  to  an  admission  that  defendant 
bad  inspected  all  of  the  hay.  Under  the 
terms  of  the  contract  the  hay  was  required 
at  least  to  be  "sound  and  of  good  merchant- 
able quality."  The  evidence  tendered  by  the 
defendant  would  have  been  material  as  show- 
ing whether  or  not  this  condition  of  the  agree- 
ment was  satisfied.  If  the  parties-  were  mak- 
ing a  sale  of  hay  already  examined  by  the 
defendant,  then  it  must  have  been  that  the 
defendant  knew  fully  the  character  of  tho 
liay  bargained  for,  and  there  would  hav9 
been  no  purpose  at  all  of  Inserting  the  terms 
declaring  what  the  condition  of  the  hay 
should  be  and  defining  its  quality.  For  error 
in  refusing  to  receive  the  testimony  offered 
by  the  defendant  for  the  purpose  of  proving 
the  quality  of  the  hay,  we  think  a  new  trial 
should  be  had. 

The  Judgment  is  reversed. 

We  concur:     OONRET,  P.   J.;    WORKS. 
Judge  pro  tern. 


(34  9al.  App.  228) 

STEINBACH  v.  SMITH  et  aL    (C5v.  1972.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   June  30,  1917.  Rehearing  Denied 
by  Supreme  Court  Aug.  28,  1917.) 

1.  Partnekship  $s»285 — Acthobitt  of  Pabt- 
NEB  Afteb  Dissolution— Statute. 

Civ.  Code,  §  2462,  providing  ttiat  a  copart- 
ner authorized  to  act  in  liquidation  cannot  cre- 
ate new  obligations  in  the  nalne  of  the  partner- 
ship, expresses  the  general  rule  that  a  partner 
has  no  implied  authority  to  bind  liis  partners  to 
new  obligations  after  dissolution. 

2.  Pabtnebskip  iS=j286— Authobitt  of  Liq- 

UIDATINO  PABTNEB^SIGNINQ  NOTES. 

A  liquidating  partner  has  no  authority  after 
dissolution  to  sign  notes  in  the  name  of  the 
copartnership,  even  for  money  borrowed  to  pay 
partnership  debts. 

3.  Pabtnership  «=»285— Liabilitt  of  Pabt- 
NEB  Afteb  Dissolution— Bobbowino  Mon- 
ey-' 'Obligation.  ' ' 

In  view  of  Civ.  Code.  §  1427,  providing  that 
an  obligation  is  a  legal  duty  by  which  a  person 
is  bound  to  do  or  not  to  do  a  certain  thing, 
where,  after  dissolution  of  a  partnership,  the 
liquidating  partner  borrowed  money  with  which 
he  paid  debts  of  the  firm  contracted  before  dis- 
solution, the  partner  who  had  left  the  firm  was 
liable  for  the  money  borrowed,  though  he  was 
not  liable  on  the  notes  given  therefor,  since  no 
change  had  been  made  in  the  partnership  obliga- 
tion, but  merely  in  the  person  to  whom  it  was 
owing. 

[Ed.  Note.— For  other  definitions,  see  Words 
anu  Phrases,  First  and  Second  Series,  Obliga- 
tion.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  W.  B,  Guy,  Judge. 

Action  by  Henry  Steinbach  against  F.  C. 
Smith  and  another.  From  a  Judgment 
against  both  defendants,  Smith  appeals.  Af- 
firmed. 

W.  H.  Morrlssey,  of  San  BYandsco,  for  ap- 
pellant. Sidney  Schleslnger,  of  San  Fran- 
cisco, for  reiqtondent. 

BBASL^,  Judge  pro  tern.  During  the 
period  between  the  16th  day  of  March, 
1914,  and  the  15th  day  of  April,  1914,  the 
defendants,  F.  C.  Smith  and  George  W. 
Metlar  were  copartners  owning  and  operating 
a  ranch  In  Stanislaus  county.  The  partner- 
ship was  dissolved  on  the  last  named  day. 
The  business  was  conducted  at  all  times  in 
the  name  of  George  W.  Metlar  alone.  After 
the  dissolution  Metlar,  without  the  knowl- 
edge or  consent  of  Smith — ^unless  Smith's 
consent  must  be  implied — borrowed  from  his 
father,  Edwin  F.  Metlar,  three  sums  of  mon- 
ey, aggregating  $497.75,  giving  notes  for 
these  sums  signed  by  himself  alone.  The 
trial  court  found  that  these  sums  were  loaned 
to  the  defendants  as  copartners,  but  at  the 
request  of  George  W.  Metlar,  and  that  the 
funds  were  used  in  payment  of  indebtefdness 
of  the  firm  incurred  l>efore  the  dissolution 
of  the  copartnership.  Edwin  F.  Metlar  died 
before  the  trial.  The  claim  against  the  part- 
nership was  assigned  by  Metlar  to  thp  plain- 
tiff, who  brings  this  action  against  both  the  de- 
fen'dants.    The  action  was  not  brought  upon 
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the  notes,  but  directly  for  the  money  loaned 
to  the  defendants.  Judgment  went  against 
both  defendants,  and  Smith  appeals. 

[1,2]  Upon  these  facts  the  appellant  con- 
tends that  George  W.  Metlar  was  In  no  way 
authorized  to  borrow  this  money,  anld  In  sup- 
port of  this  contention  relies  upon  section 
24(i2  of  the  Civil  Code,  which  provides  that 
a  copartner  authorized  to  act  In  liquidation 
cannot  create  new  obligations  in  the  name  of 
the  partnership.  This  section  of  the  Code  is 
an  expression  of  a  general  rule  that  a  partner 
has  no  Implied,  authority  to  bind  his  copart- 
ners to  new  oblisatlons  after  dissolution.  In 
the  application  of  this  rule  the  courts  have 
almost  universally  held  that  a  liqufdatlng 
partner  has  no  authority  after  dissolution 
to  sign  notes  In  the  name  of  the  copartner- 
ship, even  for  money  borrowed  to  pay  part- 
nership debts.  But  this  Is  the  full  extent  to 
which  this  doctrine  has  been  carried  so  far 
as  any  case  cited  to  us  Indicates.  The  case  of 
Curry  v.  White,  51  Cal.  KJO,  goes  no  further 
than  this. 

[S]  The  evidence  in  this  case  shows  that 
the  only  change  made  in  the  liability  of  this 
partnership  by  the  borrowing  of  this  money 
for  the  purpose  of  paying  its  pre-existing 
Uebts  was  a  change  in  the  person  to  whom 
the  amount  of  the  debts  was  to  be  paid.  The 
court  found — and  the  evidence  sustains  the 
finding — that  the  money  borrowed  from  Ed- 
win F.  Metlar  was  used  to  pay  debts  oontract- 
eia  by  the  copartnership  before  Its*  dissolu- 
tion. In  fact  this  finding  Is  not  challenged. 
An  obligation  is  thus  defined  In  section  1427 
of  the  Civil  Code :  "An  obligation  Is  a  legal 
duty  by  which  a  person  is  bound  to  do  or 
not  to  do  a  certain  thing."  Under  this  def- 
inition the  identity  of  the  person  to  whom  the 
duty  Is  owing  may  be  changed  without  chang- 
ing the  obligation  itself  or  creating  a  new 
obligation.  In  this  case  no  change  whatever 
was  made  in  the  obligation  itself,  that  Is,  in 
what  the  partnership  was  in  duty  bound  to 
do,  for  the  debts  were  certain  in  amount,  and 
were  due  when  the  money  was  borrowed  to 
pay  them.  The  only  change  was  that  of  the 
person  to  whom  the  obligation  was  owing. 
The  court  gave  Judgment  for  the  money  ac- 
tually loaned  by  Edwin  F.  Metlar  to  the  part- 
nership, without  interest,  and  for  nothing 
more.  The  notes  which  George  F.  Metlar  at- 
tempted to  give  were  not  valid,  because  he 
bad  no  authority  to  make  them.  These  notes 
purported  to  change  the  obligation  by  provid- 
ing that  Interest  should  be  paid  thereon,  and 
in  one  instance  at  least  that  an  attorney's 
fee  sliould  be  payable  if  an  action  should  be 
begun  on  the  note.  Under  a  long  line  of  au- 
thorities this,  as  has  been  said,  the  liquidat- 
ing partner  ha'd  no  authority  to  do;  but  by 
the  borrowing  of  the  money  and  payment 
therewith  of  these  partnership  debts — as  was 
said  of  a  somewhat  similar  transaction  in 
Estate  of  Davis  &  Desaugue,  6  Whart.  (Pa.) 


531,  34  Am.  Dec.  574 — "there  Is  no  new  debt 
or  obligation  created;  the  responsibility  of 
the  firm  is  precisely  the  same ;  and  the  only 
alteration  Is  as  to  the  person  of  the  creditor." 
And  it  may  be  added  that  if  Edwin  F.  Met- 
lar had  purchased  these  claims  from  the  cred- 
itors of  the  copartnership  and  taken  assign- 
ments thereof  to  himself  no  question  could 
have  been  raised  as  to  his  right  to  enforce 
the  obligations  against  the  copartners,  al- 
though the  result  so  far  as  partnership  lia- 
bility Is  ccncemed  woul'd  have  been  precisely 
the  same. 

For  the  foregoing  reasons,  the  Jadgment 
must  be  affirmed:  and  it  is  so  ordered. 

We  concur:  KERRIGAN,  J.;  RICH- 
ARDS, J. 

(34  Cal.  App.  284) 
PEOPJ.E  V.  EVANS  et  aL     (Cr.  369.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   July  9,  1917.) 

1.  (Tbuiinal  Law  «=»1104(7)— Appeal— Fub- 

THEB  TbANSCRIPT   OF   TESTIMONT. 

Ad  application  under  Pen.  Code,  |  1247c. 
for  a  "further  transcription  of  the  testimony 
will  be  denied  where  it  appears  from  the  affida- 
vit in  support  thereof  that  the  testimony  sought 
to  be  transcribed  was  not  introduced  at  the 
trial  nor  on  motion  for  i^ew  trial. 

2.  Cbiminai.   Law    «=»1  134(2)— Appeai^-Tes- 
TiMONT  Not  Relied  on  Below. 

Testimony  not  introduced  in  the  prosecution 
against  appellant  and  not  made  a  part  of  the 
affidavit  in  support  of  a  new  trial  cannot  be  con- 
sidered for  any  purpose  in  disposing  of  the  ap- 
peaL 

3.  Cbiminal  Law  <Ss>939(1),  958(4)  —  New 
Triai.— Newly  Discovebbd  Evidence. 

Where  counsel  filed  no  affidavits  of  tlie  wit- 
nesses (lisclosinff  the  nature  of  their  testimony 
as  required  by  Pen.  Code,  |  1186,  and  admitted 
tliiit  he  knew  of  the  witnesses  before  the  trial 
had  closed,  but  misunderstood  bis  client  as  to 
what  they  could  testify  to,  the  motion  for  a  new 
trial  for  newly  discovered  evidence  was  properly 
denied. 

4.  BuROLABT  «=941(1)  —  Evidence  —  Sxjm- 

CIENCT. 

In  a  prosecution  for  burglary,  evidence,  re- 
gordless  of  the  testimony  of  an  alleged  accom- 
plice, held  sufficient  to  support  a  verdict  of 
guilty. 

5.  Criminal  Law  «=s»507(5)— Evidencb— "Ao- 
complice." 

One  who  bad  no  part  in  the  burglary,  but 
received  the  property,  would  not  be  an  "accom- 
plice" within  St.  1915.  p.  700,  providin|:  "An 
accomplice  is  hereby  defined  as  one  who  is  liable 
to  prosecution  for  the  identical  offense  charged 
against  the  defendant  on  trial  in  which  the  tes- 
timony of  the  accomplice  is  given." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

Appeal  from  Superior  Court,  Stanislaus 
County ;  W.  H.  Langdon,  Judge. 

Charles  Evans  was  convicted  of  hurgiary, 
and  appeals  from  the  Judgment  and  from  an 
order  denying  him  a  new  trial.    Affirmed. 

A.  li.  Johnson,  of  Modesto,  for  appellant 
U.  8.  Webb,  Atty.  Gen.,  and  J.  Chas.  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 
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HART,  J.  Tbe  defendant  Charles  Evans, 
a  colored  man,  Jointly  with  three  other  per- 
sons, to  yrlt,  John  Mackle,  Toney  Paresl,  and 
Pnrthenia  Hughson,  a  colored  woman,  was 
informed  against  by  the  district  attorney  of 
Stanlslans  county  for  the  crime  of  burglary. 
Evana  was  glren  a  separate  trial,  which  re- 
sulted li)  his  conviction  of  the  crime  as  so 
charged,  and  he  prosecutes  this  appeal  from 
the  judgment  and  tbe  order  denj'ing  blm  a 
new  trial. 

[1]  A  proposition  which  should  first  be  dis- 
posed of  is  Involved  in  tbe  application  of  tbe 
defendant  foe  a  "further  transci-iption  of 
the  testimony";  said  application  being  made 
under  section  1247c  of  the  Penal  Code,  and 
supported  by  the  affidavit  of  tbe  attorney 
for  the  accused. 

Said  affidavit  reads  in  part: 

"The  defendant  requests  that  all  the  phono- 
graphic reporter's-  notes  be  transcribed  in  the 
case  against  Charles  Evans,  and  also  the  tes- 
timony of  tbe  codefendants,  Paresi,  Mackie,  and 
Stella  Huston,  in  the  trials  of  Toney  Paresi,  and 
John  Mackie;  that  tbe  phonographic  reporter 
of  said  court,  N.  E.  Leak,  Esq.,  failed  and  neg- 
lected to  transcribe  'the  testimony  of  the  code- 
fendants, Paresi,  Mackie,  and  Stella  Huston, 
in  the  trials  of  Toney  Paresi  and  John  Mackie, 
although  asked  for  in  said  application  and  not 
excepted  to  by  the  district  attorney;  that  tbe 
final  work  of  transcribing  said  notes  and  type- 
writing the  same  was  performed  by  Mr.  Leak's 
assistant  at  a  time  when  said  Leak  was  in  the 
Sierra  Nevada  Mountains  on  a  vacation  trip, 
and  incapable  of  being  reached  by  any  form  of 
eommunicatioB  before  the  statutory  time  had 
elapsed  for  filing  said  transcription  with  your 
honorable  court;  that  therefore  this  deponent, 
relying  upon  section  1247c  of  the  Penal  Code  of 
tbe  state  of  California,  hereby  makes  this  appli- 
cation for  a  further  transcription  of  the  testi- 
mony in  said  case,  namely,  the  testimony  of  John 
Mackie,  Toney  Paresi,  and  Stella  Huston,  and 
this  deponent  further  states  that  in  his  belief 
such  testimony  is  expedient  and  necessary  for 
the  prosecution  of  the  appeal  in  tbe  above-enti- 
tled action,  and  further  that  the  omission  of  the 
testimony  of  these  three  witnesses,  upon  which 
new  evidence  Toney  Paresi  and  .John  Mackie, 
codefendants  of  this  defendant,  were  acquitted, 
is  absolutely  necessary  to  properly  present  de- 
fendant's case  to  this  court." 

Thus  it  will  be  noticed  that  tbe  testimony 
whicb  tbe  defendant  asks  be  transcribed  and 
certified  to  this  court  is  testimony  which 
was  not  Introduced  into  this  case,  either  by 
way  of  Impeachment  of  the  persons  whose 
testimony  Is  desired,  in  which  case  it  would 
liave  been  necessary  that  they  should  have 
testified  in  this  case,  or  otherwise.  The  only 
other  way  we  can  conceive  of  in  which  said 
testimony  might  have  properly  beeu  brought 
to  our  notice  would  have  been  by  incorporat- 
ing it  Into  or  making  it  a  part  of  an  afiidavlt 
filed  and  used  In  support  of  the  motion  for 
a  new  trial  on  the  ground  of  newly  discov- 
ered evidence.  This  course  was  not  adopted, 
however. 

[2]  It  would  seem  to  be  unnecessary  to 
suggest  that  said  testimony,  even  if  the  appli- 
cation for  its  transcription  and  certification 
to  this  court  were  allowed,  could  not  be  con- 
sidered for  any  purpose  In  disposing  of  these 


appeals.    The   application   must   be   denied, 
and  it  is  so  ordered. 

[3]  There  is,  however,  another  point  in 
connection  with  the  order  denying  a  new 
trial  which  may  now  be  appropriately  con- 
sidered. In  presenting  his  motion  for  a  new 
trial,  counsel  for  the  defendant  stated  to 
the  court  that  he  had  learned  of  some  other 
witnesses  than  those  who  had  testified  in  the 
case  whose  testimony  would  tend  to  establish 
an  alibi  for  the  accused,  and  he  admitted  that 
Information  concerning  said  witnesses  had 
been  conveyed  to  him  during  the  progress  of 
the  trial  and  before  it  had  closed,  although, 
he  declared,  he  understood  then  that  those 
witnesses  would  merely  testify  to  the  good 
character  of  the  defendant  rather  than  to 
facts  which  would  go  toward  showing  that 
bis  client  was  in  no  position  or  situation 
at  the  time  the  crime  was  committed  to  have 
taken  any  part  in  the  commission  thereof. 
But  counsel  filed  no  affidavits,  made  by  said 
witnesses  disclosing  the  nature  of  the  testi- 
mony they  would  give  and  so  showing,  If  thus 
he  could,  that  such  testimony  would  l)e 
material  to  the  defendant's  case,  and  that  h& 
could  not,  with  reasonable  diligence,  have 
discovered  and  produced  such  evidence  at  the 
trial.  Pen.  Code,  {  1181,  subd.  7.  Besides,  it 
la  quite  probable  that  the  defendant  would 
have  experienced  much  difficulty  on  the  ques- 
tion of  diligence,  for  it  is  evident,  as  tbe 
learned  trial  court  suggested,  in  disposing  of 
the  motion,  that  the  defendant  must  have 
known,  or  at  least,  by  tbe  exercise  of  rea- 
sonable diligence,  could  have  known,  of  the 
evidence  referred  to.  In  fact,  as  before 
shown,  his  learned  counsel  admitted  before 
the  court,  when  pressing  his  motion  for  a 
trial  de  novo,  that  the  defendant  told  him  of 
the  said  evidence,  but  that  be  (counsel) 
misunderstood  his  client  as  to  the  nature  of 
the  evidence  to  which  the  accused  referred, 
and  so  obtained  the  erroneous  impression  that 
It  Involved  character  testimony  rather  Than 
proof  of  a  more  substantial  nature  in  its 
bearing  upon  tbe  case. 

Upon  the  alleged  groimd  of  newly  discov- 
ered evidence  the  motion  for  a  new  trial  was 
properly  denied. 

[4]  It  is  contended,  however,  that  the  evi- 
dence does  not  Justify  the  verdict,  and  that 
upon  this  ground  a  new  trial  should  have 
beeu  granted,  and  that  the  refusal  to  grant 
said  motion  calls  for  a  reversal. 

The  facts  which  the  evidence  appears  to 
have  Justified  the  Jury  in  finding  may  t-hus 
be  stated:  The  hardware  store  of  the  firm  . 
of  Lewis  &  Byrd,  at  the  town  of  Newman,  in 
Stanislaus  county,  was  entered  at  some  time 
between  the  hours  of  half  past  8  of  the  Sat- 
urday evening  of  June  24,  191G,  and  half 
past  8  o'clock  the  following  morning,  Sunday, 
tbe  25tb  of  June,  and  a  large  number  of  arti- 
cles, including  shotguns,  pocketknives,  razors, 
and  other  small  articles  of  hardware,  was 
taken  therefrom.  Lewis,  one  of  the  members 
of  the  firm,  having  been  tbe  first  person  to  go 
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to  tlie  store  on  Sunday  morning,  was  the 
first  to  dlscoTer  that  the  store  had  been  bur- 
glarized. On  Investigation  he  found  that  a 
window  In  the  rear  of  the  store  had  been 
pried  open,  and  that  evidently  entrance  Into 
the  building  had  been  made  through  said 
window. 

The  local  officers  were  immediately  upon 
the  discovery  of  the  crime  informed  of  the 
<'ommission  thereof,  and  at  once  proceeded 
upon  a  search  for  the  perpetrators  and  kept 
up  the  search  until  Monday,  the  26th  day  of 
June,  when  they  overtook  the  defendants  at 
a  point  two  or  three  miles  south  of  the  vil- 
lage of  Dos  Palos  in  said  county,  and  a  con- 
siderable distance  from  Newman.  The  four 
defendants  were  traveling  together  In  a 
spring  wagon,  drawn  by  a  pair  of  horses. 
The  officers  placed  the  quartet  under  arrest, 
and  on  Investigation  found  the  stolen  arti- 
cles In  the  possession  of  the  defendants. 
Some  of  these  articles  were  in  an  old  suit 
case  belonging  to  Evans  and  the  woman. 
Each  of  the  male  defendants  had  on  his 
person,  in  the  pockets  of  his  pantaloons, 
from  two  to  four  of  the  pocketknlves  stolen 
from  the  store.  The  woman  had  in  her  pos- 
session two  of  the  stolen  pocketknlves  and  a 
cheap  watch,  which  she  claimed  were  given 
her  by  Paresl.  The  gims,  which  were  also 
identified  as  having  been  taken  from  the 
store,  were  in  the  wagon,  covered  over  with 
a  quantity  of  old  sacks. 

It  was  shown  that  on  the  morning  of  the 
24th  of  .Tune  the  defendant  and  his  code- 
fendant  Paresi,  an  Italian,  were  in  the  hard- 
ware store  and  there  purchased  some  fish- 
hooks. 

It  was  further  shown  that  at  about  the 
hour  of  11  o'clock  on  the  night  of  June  24tb 
a  citizen  of  Newman  saw  a  colored  and  a 
white  man  coming  out  of  an  alley  near  which 
the  hardware  store  is  situated. 

For  the  purpose  of  using  the  colored  wo- 
man as  a  witness  for  the  people  against  the 
other  defendants,  the  district  attorney  mov- 
ed to  dismiss  the  charge  against  her,  and  the 
motion  was  granted.  From  her  testimony  it 
appears  that  she  and  Evans  were  living  to- 
gether, and  that  she  was  known  as  ''Mrs. 
Evans";  that  late  in  the  month  of  May,  1916, 
she  and  Evans  started  out  for  a  fishing  trip 
near  Firebaugh,  Stanislaus  county;  that 
Evans  was  engaged  in  gathering  and  selling 
old  Junk,  and  that  in  their  meanderings  they 
came  across  Mackle  and  Paresl,  who  Join- 
ed them  in  their  travels  and  went  with  them 
to  Newman.  She  further  testified  that,  when 
they  camped  for  the  night,  she  and  Evans 
slept  in  the  wagon,  and  that  on  the  night  of 
the  burglary,  at  about  9  o'clock,  after  Evans 
had  retired,  Paresi  and  Mackle  came  to  the 
wagon  and  called  for  Evans;  the  latter  arose 
and  stepped  to  the  ground  from  the  wagon, 
and  the  three  men  for  a  few  moments  held 
a  conversation,  the  purport  of  which  she  did 
not  hear;  that  the  three  men  then  left  the 
"camp"  together,  and  returned  thereto  sev- 


eral hours  thereafter.  The  next  morning  at 
an  early  hour  they  broke  up  camp  and  pro- 
ceeded on  their  way.  When  they  reache-i 
the  suburbs  of  Los  Banos,  a  small  town  in 
Stanislaus  connty,  they  stopped,  and  it  was 
at  this  place  where  for  the  first  time  the 
woman  saw  the  articles  referred  to  and 
where  the  goods  were  divided  between  the 
parties.  She  testified  that  Paresi'  superin- 
tended the  matter  of  division.  Among  the 
articles  displayed  on  the  ground  pending  the 
division  were  several  empty  razor  boxes. 
The  woman  asked  how  it  was  that  eo  many 
empty  boxes  were  there,  to  which  Paresi  in 
effect  replied  that  it  was  so  dark  in  the  store 
when  they  were  taking  the  goods  that  tuey 
could  not  tell  precisely  what  they  were  get- 
ting away  with. 

The  defendant  testified  In  his  own  behalf, 
but  introduced  no  other  testimony.  He  de- 
clared that  on  Saturday,  the  24th  of  June, 
be  went  to  bed  in  the  wagon  near  the  hour 
of  8  o'clock  p.  m.,  and  that  he  did  not  leave 
his  'bed  until  aroused  from  his  slumbers  at 
an  early  hour  Sunday  morning  by  Kiackie 
and  Paresl,  who  had  apparently  Just  reach- 
ed the  camp,  they  having  been  absent  dur- 
ing most  of  the  night.  This,  he  said,  was  the 
first  he  knew  of  the  possession  by  Mackle 
and  Paresl  of  the  stolen  goods.  He  said  that 
be  knew  nothing  of  the  fact  of  the  entrance 
into  the  store  by  Mackle  and  Paresi  luitll 
then,  and  that  prior  to  the  perpetration  of 
the  crime  he  did  not  know  that  they  contem- 
plated or  Intended  committing  the  act 

The  foregoing  statement  embraces  a  brief 
recital  of  all  the  facts  brought  out  at  the 
trial. 

The  defendant  claims:  (1)  That  the  Hugh- 
son  woman  was  an  accomplice  to  the  crime, 
and  that  there  is  no  other  evidence  in  tlie 
record  which  corroborates  her  testimony; 
(2)  that.  If  the  defendant  is  shown  by  the 
evidence  to  be  guilty  of  any  crime  at  all,  it 
is  that  of  receiving  stolen  property,  with 
knowledge  at  the  time  of  receiving  it  that  it 
had  been  stolen,  and  not  that  of  burglary. 

[5]  1.  There  is  no  evidence  in  the  record, 
except  the  mere  circumstance  that  she  waa 
the  traveling  companion  of  the  other  defend- 
ants and  the  circumstance  that  she  received 
a  portion  of  the  stolen  property,  tliat  Mrs. 
Hughson  had  anything  to  do  with  the  bur- 
glary or  that  she  knew  that  It  was  to  be  com- 
mitted or  in  any  way  aided  and  abetted  In  its 
commission.  Her  own  testimony  is  to  the 
effect  that  she  knew  nothing  about  the  crime 
or  of  any  intention  to  commit  it  until  after 
it  was  committed.  It  Is,  though,  quite  mani- 
fest that,  when  she  received  the  two  pocket- 
knives  and  some  other  articles  from  Paresl 
and  the  other  two  men,  she  knew  that  the 
articles  received  by  her  were  stolen  proper- 
ty, and,  of  course,  in  that  case,  if  she  was 
guilty  of  any  crime.  It  was  that  of -receiving 
stolen  property,  then  knowing  it  to  have  been 
stolen.  If  this  be  true,  then  under  the  de- 
scription of  an  accomplice  as  defined  by  the 
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liCglslature  of  ldl$.  In  an  amendment  to  sec- 
tion 1111  of  the  Penal  Code  (Stats.  1915,  p. 
760),  abe  Is  not  an  accomplice,  assuming,  of 
conrse,  that  the  evidence  sufiiclently  shows 
that  Erans  was  a  party  to  the  crime  of  bur- 
glary.    The  amendment  referred  to  reads: 

"An  accomplice  is  liereby  defined  as  one  wbo  is 
liable  to  prosecution  for  the  identical  offense 
charged  against  the  defendant  on  trial  in  the 
cause  in  which  the  testimony  of  the  accomplice 
is  given." 

But,  even  If  It  were  true  that  Mrs.  Uugh- 
Bon  was  an  accomplice  of  Evans,  still  there 
can  be  no  doubt  that  there  was  other  evi- 
dence than  that  of  the  testimony  of  the  wo- 
man tendlnf;  to  connect  the  defendant  with 
the  commission  of  the  offense  charged  and 
corroborative  of  Mrs.  Hughson's  testimony. 
Pen.  Code,  §  1111,  supra.  A  brief  repetition 
only  of  certain  circumstances  disclosed  by 
the  proofs  will  be  sufficient  to  reaffirm  con- 
viction that  the  verdict  Is  legally  well  for- 
tified: Qe,  with  Paresl,  was  seen  In  the  store 
'  which  was  entered  on  the  morning  of  the  day 
the  crime  was  committed. ,  A  -colored  and  a 
white  man  were  seen  coming  out  of  an  alley 
near  the  building  entered  at  a  late  hour  on 
the  night  of  the  burglary.  The  stolen  ar- 
ticles were  fonnd  In  the  possession  of  the  de- 
fendant and  his  companions.  These  circum- 
stances surely  corroborate  Mrs.  Hughson's 
testimony.  Indeed,  in  our  judgment,  they 
not  only  tend  to  connect  the  defendant  with 
the  commission  of  the  crime,  but  are  them- 
selves or  alone  sufficient  to  support  the  ver- 
dict returned  by  the  Jury.  With  the  testi- 
mony of  Mrs.  Hughson,  they  certainly  satis- 
factorily establish  the  guilt  of  the  defend- 
ant. 

No  other  points  are  made. 

The  Judgment  and  the  order  appealed  from 
are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 

<34  Cal.  App.  237)         === 

GILLB  V.  ANDERSON,    (Civ.  1952.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    July  3,  1917.) 

1.  Appbai.  and  Ebbob  «=>204(3)— Secondabt 
Evidence — Failube  to  Object. 

Where  defendant  did  not  object  to  the  intro- 
duction of  certain  evidence  at  the  trial,  he  can- 
not complain  on  appeal  that  such  evidence  was 
■eoondary. 

2.  Account  Stated  4s>&— Evidbncb— Sufti- 

CIXNCT. 

In  an  action  upon  an  open  book  account,  a 
statement  made  by  defendant  to  the  effect  that 
be  was  liable  for  "part  of  these  bills"  was  in- 
snfficient  to  show  an  account  stated. 
8.  Account    ®=»22— Evidence— SurFicnsNCT. 

In  an  action  on  a  book  account,  held,  under 
the  evidence,  that  finding  that  defendant  was 
liable  individually  for  the  entire  debt  was  jus- 
tified. 

Appeal  from  Snperlor  Court,  City  and 
County  of  San  Francisco ;  Bernard  J.  Flood, 
Judge. 


Action  by  Henry  G.  Gllle,  doing  business  as 
the  Gllle  Show  Printing  Company,  against 
G.  M.  Anderson.  Jndg:nent  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Herbert  Choynskl  and  James  R.  Kelly,  both 
of  San  Francisco,  for  appellant,  Walter  H. 
Robinson,  of  San  Francisco,  for  respondent. 

BEASLY,  Judge  pro  tem.  This  is  an 
action  In  which  the  plaintiff  declared  upon  an 
ope;i  book  account,  and  was  given  judgment 
for  $1,211.50.  The  defendant  appeals,  and 
insists  that  "there  Is  no  evidence  of  an  open 
book  account." 

[1]  At  the  trial  the  accounts  of  the  plain- 
tiff were  In  court,  and  the  plaintiff  read  the 
items  from  them  In  giving  his  testimony,  or 
they  were  read  to  him  by  his  attorney.  No 
objection  was  made  to  this  method  of  prov- 
ing the  plaintiff's  claim.  Having  failed  to 
object  at  the  trial  to  this  method  of  proof, 
the  defendant  cannot  now  be  heard  to  com- 
plain of  it;  for  it  is  well  settled  that,  If  a 
party  i>ermits  his  adversary  to  prove  his 
case  by  secondary  evidence,  he  cannot  after- 
wards object  that  better  evidence  should  have 
been  produced.  The  secondary  evidence  is 
under  the  circumstances  sufficient.  Wright 
V.  Roseberry,  81  Cal.  87,  22  Pac.  336;  Wil- 
liams V.  Hawley,  144  Cal.  102,  77  Pa&  762. 

[2]  Defendant  makes  the  further  point  that 
"the  evidence  shows  that,  if  there  was  any 
account,  the  account  ^vas  stated  between  the 
parties."  To  establish  this  he  relies  upon  a 
statement  made  by  himself  at  one  time  to 
the  effect  that  he  was  liable  for  a  part  of 
these  bills;  but  this  statement  was  not  made 
under  circumstances  which  showed  such  a 
meeting  of  minds  as  to  establlsih  an  account 
stated  between  the  parties;  at  lea^t,  consid- 
ering the  other  evidence,  the  court  was  Justi- 
fied in  finding  that  the  account  was  not 
stated. 

[3]  The  appellant  also  claims  that  this  was 
not  his  debt,  but  the  debt  of  the  G.  M.  Ander- 
son Company.  The  items  were  charged  to 
tlie  defendant,  either  under  his  own  name  or 
under  the  name  of  the  Gaiety  Theater  Com- 
pany. Anderson  personally  ordered  the  open- 
ing of  this  account.  The  account  was  for 
printing  done  by  the  plaintiff  for  various 
shows  produced  at  the  Gaiety  Theater.  The 
defendant  was  the  only  i>erson  who  opened 
the  account  or  made  any  arrangements  for 
this  printing.  He  told  the  plaintiff  that  be 
was  opening  the  Gaiety  Theater,  and  would 
require  a  great  deal  of  printing,  and  arrang- 
ed with  the  plaintiff  to  furnish  it  He  also 
instructed  the  plaintiff  to  take  orders  from 
his  managers.  He  paid  some  money  on  the 
account  personally,  and  never  suggested  that 
he  was  not  responsible  individually  for  the 
bills  so  contracted.  He  now  claims  that,  aft- 
er giving  two  shows,  be  retired  from  the 
theater,  and  that  the  theater  was  thenceforth 
conducted  b.v  the  O.  M.  Anderson  Company. 
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However,  there  was  evidence  that  he  later 
admitted  his  liability  for  the  account;  and, 
from  the  evidence  taken  as  a  whole,  the  court 
was  Justlfled  in  finding  that  Anderson  was 
personally  liable  for  the  entire  Indebtedness. 
Ko  good  purpose  would  be  served  by  a 
lengthy  analysis  of  this  evidence.  Defend- 
ant's methods  of  doing  business  may  be  said 
to  have  been  loose;  be  apparently  contract- 
ing bills  in  the  name  of  the  Gaiety  Theater 
Company,  the  G.  M.  Anderson  Company,^  and 
under  bis  own  name ;  and  the  court '  waa 
amply  JustiUed  In  finding  that  all  these  ac- 
eonnts  were  chargeable  to  him  personally. 

lliere  was  no  error  as  to  any  of  the  rulings 
Of  the  court  in  the  admission  of  evidence  as 
to  wbiclt  the  defendant  complains. 

The  judgment  is  attirmed. 


We    concur: 
ABDS,  J. 


KEBRIGAN.    J.;      BICH- 


(M  Cal.  App.  26S) 

Bx  parte  KEENE.    (Cr.  653.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   July  6, 1917.) 

1.  Abbest   9=>27— Affidavit— Statement  or 
Facts. 

The  statement  of  facts  in  an  information 
and  belief  afiidavit,  to  authorize  an  order  of  ar- 
rest under  Code  Giv.  Proc.  {  481,  must  be  posi- 
tive and  clear,  and  must  be  such  evidence  as 
would  be  competent  and  receivable  upon  the 
trial  of  an  action  to  justify  an  ordinary  judg- 
ment for  money. 

2.  Abbest   9=>26—AmDAVrr— Statement    of 
Facts. 

The  affidavit  for  an  order  of  arrest  in  a  civil 
action  filed  onder  Code  Civ.  Proc.  f  481,  need 
not  state  the  evidentiary  facts  upon  which  the 
principal  tact  rests,  if  it  follows  the  statutes  and 
positively  declares  that  such  principal  fact  ex- 
ists, though  if  the  facts  stated  in  the  affidavit 
show  that  affiant  is  necessarily  acting  only  on 
his  information  and  belief,  the  evidentiary  facts 
must  be  stated. 

S.  Abbest  <s=>29— Affidavit— Suffjciency  of 
Statement — Feaud  in  Contbactino  Debt. 

Statements  in  affidavits,  filed  under  Code 
Civ.  Proc.  i  481,  to  obtain  order  for  arrest  of 
defendant,  wliicli  aside  from  possible  conclu- 
sions of  the  affiant  were  substantial  statement 
of  facts  apparently  within  the  affiant's  linowl- 
edge,  to  the  effect  that  defendant  represented 
himself  to  be  a  reputable  business  man  when  in 
fact  he  was  not,  and  was  doing  business  under 
an  assumed  name  to  defraud  creditors,  and 
that  he  had  stopped  payment  on  a  checli  given 
in  part  payment,  authorized  an  arrest  under  sec- 
tion 479  for  fraud  in  contracting  the  debt  on 
which  the  action   was  brought. 

In  the  matter  of  the  application  of  Maurice 
Keene  whose  true  name  is  Maurice  Chauey, 
for  a  writ  of  habeas  corpus.  Writ  discharg- 
ed, and  petitioner  remanded. 

WiUedd  Andrews,  of  l/)s  Angeles,  for  peti- 
tioner. W.  J.  Ford  and  Henry  O.  Bodkin, 
both  of  Los  Angeles,  for  respondent 

CONBBX,  P.  J.  Habeas  corpus.  The  peti- 
tioner is  In  custody  of  the  sheriff  of  Los 
Angeles  county  pursuant  to  an  order  of  ar- 


rest issued  In  accordance  with  certain  provi- 
sions of  the  Code  of  Civil  Procedure.  Sec- 
tion 479  of  that  Code  provides  that  the  de- 
fendant may  be  arrested  in  certain  cases, 
one  of  which  is  "when  the  defendant  has 
been  guilty  of  a  fraud  in  contractiug  the  debt 
or  incurring  the  obligation  for  which  the  ac- 
tion Is  brought"  Section  481  provides  that 
an  order  for  the  arrest  of  the  defendant  may 
be  made  whenever  It  appears  to  the  Judge, 
by  the  affidavit  of  the  plaintiff,  or  some  other 
person,  that  a  sufficient  cause  of  action  ex- 
ists, and  that  the  case  is  one  of  those  men- 
tioned in  section  479.  "The  affidavit  must  be 
either  positive  or  upon  information  and  be- 
lief ;  and  when  upon  Information  and  beUef, 
It  must  state  the  facts  upon  which  the  Infor- 
mation and  belief  are  founded." 

The  commitment  presented  with  the  sher- 
ifTs  return  shows  that  a  Judge  of  the  supe- 
rior court,  in  an  action  against  the  petition- 
er herein  and  one  other  person,  ordered  the 
arrest  of  the  petitioner.  In  that  order  it  was 
stated  that  it  appeared  to  the  judge  from  the 
verified  complaint  on  file  and  from  the  affi- 
davit submitted  on  the  part  of  the  plaintiff 
that  a  sufficient  cause  of  action  exists  against 
the  defendants,  and  that  the  case  is  one  ot 
those  mentioned  in  section  479,  Code  of  Civil 
Procedure,  and  that  the  defendants  and  each 
of  them  have  been  guilty  of  fraud  in  con- 
tracting the  debt  for  which  the  action  is 
brought.  The  petition  for  the  writ  contains 
copies  of  the  affidavits.  One  of  those  affida- 
vits states  that  a  copy  of  the  complaint  is 
thereto  annexed  and  made  a  part  thereof. 
The  petition  does  not  negative  the  fact  tliat 
a  copy  of  the  complaint  was  annexed  to  the 
original  affidavit ;  therefore  we  presume  that 
the  complaint  was  before  the  judge  when  he 
made  his  order  of  arrest,  and  that  it  does 
state  a  cause  of  action.  The  affidavits  also 
directly  show  that  the  defendants  purchased 
from  the  plaintiff  merchandise,  to  wit,  cer- 
tain quantities  of  butter,  of  a  value  exceed- 
ing $3,000,  which  was  delivered  to  the  defend- 
ants, that  the  defendants  have  not  paid  tbe 
purchase  price  or  any  part  thereof,  and  that 
the. same  is  due,  owing  and  unpaid.  The 
affidavit  of  Axel  Whitefleld,  a  recent  employe 
of  the  defendants,  states  that  the  defendants 
Maurice  Chaney  and  Albert  Chaney  have 
been  doing  business  under  the  name  of  Keene 
Butter  Company,  and  have  represented  them- 
selves in  all  business  transactions  as  Maurice 
Keene  and  Albert  Keene,  respectively;  that 
Maurice  Chaney  was  convicted  of  using  the 
United  States  mails  to  defraud,  in  the  dis- 
trict court  of  the  United  States  in  the  dty  of 
San  Francisco,  Cal.,  in  1912,  and  sentenced  for 
a  term  of  four  years,  of  which  term  he  served 
three  years  and  one  month,  and  was  released 
from  the  penitentiary  at  McNeil's  Island  on 
or  about  November  1,  1915;  that  the  defend- 
ants have  been  guilty  of  fraud  in  contracting 
their  indebtedness  with  the  plaintiff,  in  that 
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the  defendants  represented  tbemselves  to  be 
reputable  business  men,  whereas  In  lact  the 
defendant  Maurice  Cbaney  was  a  man  of 
bad  repute  and  doing  budness  under  an  as- 
sumed name,  "and  each  of  said  defendants 
assumed  said  fictitious  name  In  order  that 
they  might  defraud  plaintiff  herein,  and  oth- 
er creditors";  that  defendants  have  fraudu- 
lently concealed,  removed,  and  disposed  of 
certain  of  said  butter  to  prevent  Its  being 
found  or  taken  by  the  sheriff  in  any  action 
commenced  by  the  plaintiff  herein,  or  any  of 
the  other  creditors  of  sold  defendants;  that 
defendants  stated  to  affiant  that  they  would 
not  deposit  any  further  money  In  the  bank, 
for  the  reason  that  they  were  afraid  that 
plaintiff  herein  would  attach  said  money  and 
that  said  defendants  would  keep  their  money 
In  other  places. 

The  affidavit  of  R.  F.  Bennett,  the  presi- 
dent of  the  plaintiff  company,  states,  that  on 
or  about  the  7th  day  of  June,  1917,  the  de- 
fendants ordered  a  consignment  of  butter  to 
be  shipped  to  them  to  the  city  of  Los  An- 
geles; that  the  defendants  at  that  time  repre- 
sented to  the  plaintiff  that  in  case  said  but- 
ter was  shipiied  to  them  they  would  Immedi- 
ately forward  check  to  plaintiff  for  the 
amount  of  money  due  to  date  and  for  said 
consignment;  that  relying  upon  such  repre- 
sentations the  plaintiff  shipped  said  butter, 
of  the  value  of  $1,000  or  thereabouts,  to  the 
defendants  In  accordance  with  such  agree- 
ment; that  the  defendants  thereupon  mailed 
a  check  to  the  plaintiff  for  the  sum  of  $1,000 
or  thereabouts ;  that  thereafter,  after  the  re- 
ceipt of  said  butter  by  the  defendants,  they 
caused  payment  to  be  stopped  on  the  check  so 
received,  and  said  check  was  dishonored  by 
tbe  bank  upon  which  the  check  was  drawn; 
that  no  money  has  been  paid  by  the  defend- 
ants, or  either  of  them,  to  the  plaintiff  on 
account  of  said  butter  so  furnished  as  afore- 
said; that  tbe  plaintiff  would  not  have  fur- 
nished and  delivered  said  butter,  or  any 
part  thereof  to  tbe  defendants  or  either  of 
tliem  if  it  were  aware  of  the  true  name  of  de- 
fendants herein,  and  if  it  were  not  for  the 
fact  that  said  defendants  had  forwarded  said 
dieck  to  the  plaintiff.  The  check  was  an- 
nexed to  Che  affidavit.  It  was  drawn  on  June 
7,  1917,  for  $1,061.87  in  favor  of  the  plaintiff, 
signed  "The  Keene  Butter  Co.,  by  M.  Keene." 
It  bears  tlie  indorsement,  "Payment  stopped," 
and  Is  marked,  "Canceled  June  L3,  1917." 

[1]  Counsel  for  petitioner  claims  that  the 
affidavits  do  not  tend  to  show  and  furnish  no 
foundation  upon  which  tbe  Judge  of  the  su- 
perior court  was  authorized  to  find  that  It 
appeared  thereby  that  the  petitioner  had 
been  guilty  of  a  fraud  in  contracting  the  debt 
or  incurring  the  obligation  for  which  the  ac- 
tion was  brought  He  claims  that  the  only 
statements  made  pertinent  to  that  charge  are 
upon  Information  and  belief,  and  that  the 
facts  apon  which  such  Information  and  be- 


lief were  founded  are  not  stated.  We  agree 
that  tbe  statement  of  facts  upon  which  an 
information  and  belief  allegation  is  founded, 
to  authorize  on  order  of  arrest,  must  be 
positive  and  clear,  and  must  be  such  evidence 
as  would  be  competent  and  receivable  upon 
tbe  trial  of  an  action  to  lustll^  an  ordinary 
Judgment  for  money.  £x  i>arte  Fkumoto,  120 
Cal.  316,  52  Pac.  726;  Fkumoto  v.  Marsh, 
130  Cal.  66,  62  Pac.  303,  609,  80  Am.  St. 
Rep.  73. 

[2]  It  is  also  true  that  the  affidavit  upoi. 
which  an  order  of  arrest  In  a  clvU  action  is 
asked  need  not  state  the  evidentiary  facts 
upon  which  tbe  principal  fact  rests,  if  in- 
stead thereof  the  affidavit  follows  the  statute 
and  declares  In  positive  terms  that  such  prin- 
cipal fact  exists.  Matter  of  Caples,  26  Cal. 
App.  786,  148  Pac.  793.  This  is  subject,  of 
course,  to  the  qualification  that  if  the  facts 
stated  in  the  affidavit  show  that  necessarily 
affiant  Is  acting  only  on  Information  and  be- 
lief other  than  actual  knowledge,  then  the 
evidentiary  facts  must  be  stated. 

[3]  In  the  present  Instance  those  portions 
of  tbe  affidavits  to  which  we  have  referred  in 
the  foregoing  statement  do  not  purport  to 
have  been  made  on  Information  and  belief. 
Willie  some  of  the  expressions  therein  con- 
tained may  be  construed  as  stating  the  coa- 
elusions  of  the  affiant,  there  remain  sub' 
stsi,ntlal  stateuients  of  lacts,  apparently  withr 
in  the  knowledge  of  Whltefleld  and  of  Ben- 
nett,  which  we  think  are  legally  sufficient  tp 
have  authorized  the  order  of  arrest. 

The  writ  is  discharged  and  petitioner  It 
remanded. 

We  concur:  JAMES,  J.;  WORKS,  Judge 
pro  tem. 

(S4  Cal.  App.  Zm 

MILLER  v.  LANETItE;B  et  aL    (MURPHT, 

Intervener.)    (Civ.  1908.) 

(District  Court  of  Appeal,  First  District  Call- 
fornia.  July  10,  1917.  Rehearing  Denied 
Aug.  9,  1917;  Denied  by  Supreme  Court 
Sept  6,  1917.) 

1.  MoBTOAOKS    €=9606— -RZOEMFTIOR— TbrDKB 

—Acceptance. 
\\'here  one  entitled  to  redeem  in  any  ca- 
pacity tendered  the  amount  required  by  tbe  stat- 
ute to  effect  a  redemption,  tbe  holder  of  the  cer- 
tificate of  foreclosure  sale  was  bound  to  accept 
the  tender,  and  was  not  entitled  to  be  informed 
as  to  the  particular  capacity  in  which  the  re- 
demptioner  was  acting. 

2.  Appeai,  and  Error  «=»1011(1)— Finding 
ON  Conflicting  Evidence— Review. 

Tbe  trial  court's  finding  on  conflicting  evi- 
dence on  the  question  of  good  faith  in  tendering 
tbe  amount  necessary  to  redeem  from  a  mort- 
gage foreclosure  will  not  be  reviewed  on  appeal. 

Appeal  from  Superior  Court,  Alameda 
County;    J.  J.  Trabucco,   Judge. 

Mandamus  by  William  Miller  against  J.  B 
Lanktree  and  William  M.  Roberts;  Ella  M. 
Murphy,  intervener.  Judgment  for  defend- 
ants and  Intervener,  and  plaintiff  appeals 
Affirmed. 
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Dnolel  O'Connell,  of  San  Francisco,  for 
appellant  E.  0.  Harrison  and  M.  E.  Harri- 
son, both  of  San  Francisco,  and  Tbomas  C> 
Huxley,  of  Oakland,  for  respondents. 

RICHARDS,  J.  Tliis  is  an  appeal  by  th( 
plaintifF  from  the  Judgment  of  the  trial 
court  refusing  to  issue  a  writ  of  mandate  up- 
on the  plaintiff's  application  therefor  to 
compel  the  defendant  J.  B.  Lanktree,  as  the 
commissioner  upon  a  foreclosure  sale,  to  is- 
sue a  commissioner's  deed  to  the  plaintiff  as 
the  purchaser  at  said  sale,  upon  the  ground 
that  no  redemption  of  the  property  Involved 
in  such  sale  bad  been  made  within  the  time 
required  by  law.  The  defense  to  this  appli- 
cation urged  l)oth  by  said  commissioner  and 
by  the  defendant  W.  M.  Roberts  and  the 
intervener,  Ella  M.  Murphy,  was  that  a  re- 
demption of  the  property  had  been  accom- 
plished within  the  time  provided  by  law. 

The  facts  of  the  case  essential  to  its  deci- 
sion are  these:  The  original  action  for  the 
foreclosure  of  a  mortgage  out  of  which  this 
proceeding  arose  was  begun  by  Berkeley 
Bank  of  Savings  &  Trust  Company  against 
Herman  Murphy,  Klla  M.  Murphy,  his  wife, 
and  several  other  defendants.  Prior  to  the 
judgment  In  said  action  the  plaintiff  herein 
was  substituted  for  the  plaintiff  in  that  ac- 
tion, and  thereupon  judgment  went  in  tils 
favor  against  all  of  the  defendants  for  the 
foreclosure  of  said  mortgage  and  the  sale  of 
the  property  involved  therein  by  J.  B.  Lank- 
tree,  who  was  appointed  commissioner  of  the 
court  for  that  purpose,  and  who,  having  duly 
qualified,  proceeded  to  sell  the  same  for  the 
satisfaction  of  the  judgment,  amounting  to 
the  sum  of  $7,837.35.  The  plaintiff  was  the 
purchaser  at  said  foreclosure  sale,  bidding 
therefor  the  sum  of  $6,500.  The  record 
shows  that  prior  to  the  rendition  of  said 
judgment  in  the  foreclosure  proceeding  the 
defendant  Herman  Murphy  had  conveyed  the 
premises  in  question  to  his  wife,  Ella  M. 
Murphy,  by  deed  of  gift ;  that  Ella  M.  Mur- 
phy had  thereafter  conveyed  the  same  to  a 
corporation  known  as  the  Progressive  Invest- 
ment Company,  which  had  later  reconveyed 
the  property  to  her.  It  further  appears  that 
William  M.  Roberts,  named  as  a  defendant 
in  the  present  proceedUig,  was  a  judgment 
creditor  of  said  Herman  Murphy  by  virtue 
of  assigned  claims  of  several  other  Judg- 
ment creditors  having  accrued  liens  upon  the 
property  subsequent  and  subject  to  the  lien 
or  liens  of  the  plaintiff.  Within  the  time  re- 
quired by  law  to  effect  a  redemption  of  the 
property  sold  by  the  commissioner  upon  fore- 
closure sale  Ella  M.  Murphy,  one  of  the  de- 
fendants in  the  original  action  and  the  in- 
tervener in  the  present  proceeding,  tendered 
in  cash  the  sum  of  $7,416.19  to  effect  a  re- 
demption of  the  property.  This  sum  covered 
the  amount  of  the  purchase  price  by  the 
plaintiff  at  the  foreclosure  sale,   with  ac- 


crued interest  and  taxes,  and  was,  It  is  con- 
ceded, sufficient  in  amount  to  have  effected  a 
redemption  of  the  property  by  said  Ella  M. 
Murphy  in  her  capacity  as  an  original  judg- 
ment creditor;  but  the  plaintiff,  in  bis  ca- 
pacity as  purchaser  at  the  foreclosure  sale, 
refused  to  accept  said  tender,  claiming  at  the 
time  thereof,  and  still  insisting,  that  be 
was  entitled  to  require  that  the  said  Ella  M. 
Murphy,  the  proposed  redemptioner,  should 
make  a  disclosure  as  to  whether  she  was 
tendering  said  sum  and  offering  to  redeem 
the  property  in  her  capacity  as  an  original 
Judgment  creditor,  or  as  the  successor  in  in- 
terest of  her  codefendant,  Herman  M.  Mur- 
phy, the  original  owner  and  mortgagor  of  tho 
property. 

[1]  We  think  there  is  no  merit  tn  this  con- 
tention. If  the  defendant  Ella  M.  Murphy 
In  the  former  action  was  entitled  to  redeem 
in  any  capacity,  and  tendered  to  the  pur- 
chaser at  the  foreclosure  sale  the  amount  re- 
quired by  the  statute  to  effect  such  redemp- 
tion, the  holder  of  the  certificate  of  sale  was 
bound  to  accept  such  tender,  and  was  not  en- 
titled to  be  informed  in  what  particular  ca- 
pacity the  redemptioner  was  acting.  Pollard 
v.  Harlow,  138  Cal.  390,  71  Pac.  454,  648. 

[2]  This  practically  disposes  of  the  case. 
The  appellant  undertakes  to  argue  at  con- 
siderable length  the  evidence  educed  at  the 
trial  as  to  the  tacts  and  circumstances  at- 
tending the  making  of  the  tender  in  quescion 
as  tending  to  show  a  want  of  good  faith  in 
the  proposed  redemption  in  making  the 
same;  but  as  to  this  we  are  of  the  opinion 
that,  at  most,  a  conflict  in  the  evidence  was 
presented  which  it  was  the  proper  province 
of  the  trial  court  to  resolve  in  favor  of  ei- 
ther of  the  parties  to  the  proceeding,  and  his 
discretion  in  making  his  findings  thereon  in 
the  defendants'  and  intervener's  favor  will 
not  be  reviewed  upon  this  appeah 

The  same  rule  applies  to  the  attack  made 
by  the  appellant  upon  the  sufficiency  of  the 
proof  of  Ella  M.  Murphy's  title  as  the  assert- 
ed successor  in  interest  of  her  husband,  al- 
though, in  view  of  what  has  heretofore  been 
said,  this  is  not  a  material  issue  in  the  case. 

Neither  do  we  regard  the  points  made  by 
the  appellant  toudilng  the  sufficiency  of  the 
alleged  tender  of  William  M.  Roberts  in  his 
effort  at  a  redemption  of  the  property  im- 
I)ortant  to  this  decision,  in  view  of  our  hold- 
ing as  to  the  sufficiency  of  the  tender  made 
by  Ella  M.  Mun>hy,  which  had  the  effect  o£ 
defeating  the  right  of  the  plaintiff  In  the 
original  action  to  have  issued  to  him  in  his 
capacity  of  purchaser  at  the  foreclosure  sale 
a  commissioner's  deed,  or  to,  now  comiiel  in 
this  proceeding  the  issuance  of  such  deed  to 
him. 

Judgment  affirmed. 

We  concnr:  BBASLT,  Jndge  pro  tern.; 
KERRIGAN,  J, 
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(M  Cal.  App.  282) 

HARRIS  ▼.  ROBINETT.    (Civ.  2105.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. July  9,  1917.  Rehearing  Denied 
Aug.  8,  1917;  Denied  by  Supreme  Court 
Sept.  6,  1917.) 

loxiTATiON  OP  Actions  ®=»127(18)— Amend- 
ment OF  Pleading — New  Causr  of  Action. 
In  an  action  on  an  assigned  claim  for  goods 
sold  and  delivered,  an  amendment  to  the  com- 
plaint by  adding  a  count  upon  an  account  stated 
based  on  the  same  transaction  was  properly  al- 
lowe«l  over  the  objection  that  it  stated  a  new 
cause  of  action  against  which  the  statute  of 
limitations  bad  run. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Franit  J.  Mu- 
rasky.  Judge. 

Action  by  Matthew  A.  Harris,  as  special 
administrator,  etc.,  substituted  in  place  and 
stead  of  E.  S.  Chandler,  deceased,  against 
Thomas  W.  Roblnett.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Atflrmed. 

W.  C.  Cavltt,  of  San  Francisco,  for  appel- 
lant. Charles  S.  Peery  and  R.  H.  McGowan, 
both  of  San  Francisco,  for  respondent 

RICHARDS,  J.  This  is  an  appeal  from  a 
Judgment  in  plaintiff's  favor  In  an  action 
brought  to  recover  upon  an  assigned  claim 
for  merchandise  sold  and  delivered.  The 
original  complaint  was  for  the  recovery  of 
$1,035.38,  claimed  to  be  due  the  plaintiff's 
assignor  as  a  balance  npon  an  open  book  ac- 
count. The  plaintiff  recovered  judgment  up- 
on that  complaint  and  the  issues  joined 
tbereon;  but  npon  appeal  said  judgment  was 
reversed,  and  a  new  trial  ordered.  Chan- 
dler V.  Roblnett,  21  Cal.  App.  334,  131  Pac. 
891.  Upon  the  retrial  of  the  case  the  plain- 
tiff, over  the  defendant's  objection,  was  per- 
mitted to  amend  his  complaint  by  adding,  a 
second  count  thereto  alleging  an  account 
stated.  The  Judgment  was  again  in  plain- 
tiff's favor,  and  from  it  the  defendant  has 
again  appealed. 

The  first  contention  urged  by  the  appel- 
lant is  that  the  court  erred  In  permitting  the 
plaintiff  to  amend  his  complaint  by  adding 
to  it  a  cause  of  action  on  an  account  stated, 
upon  the  ground  that  this  constituted  a  new 
cause  of  action,  against  which  the  statute  of 
limitations  had  run. 

We  find  no  merit  in  this  contention.  It  is 
admitted  that  both  the  original  complaint 
and  the  amendment  thereto  refer  to  the  same 
transaction,  and  that  each  is  for  the  recov- 
ery of  the  same  indebtedness  arising  out  of 
said  transaction.  This  being  conceded,  no 
new  cause  of  action  is  stated  by  the  amend- 
ment to  the  original  complaint.  Union  Lum- 
ber Co.  V.  Schouten  &  Co.,  25  Cal.  App.  80, 
142  Pac.  910;  Bom  v.  Castle,  22  Cal.  App. 
282,  134  Pac.  347;  Bogart  v.  Crosby,  91  Cal. 
278,  27  Pac.  603;  Smullen  v.  Phillips,  92  Cal. 
408,  28  Pac.  442. 

The  next  contention  of  the  appellant  is 
that  the  evidence  is  InsufBcient  to  sustain 


the  findings  and  Judgment.  In  support  of 
this  contention  the  appellant  devotes  much 
space  to  a  discussion  of  the  evidence  in  the 
case;  but,  after  a  careful  reference  to  the 
portions  of  the  record  to  which  his  various 
strictures  are  directed,  we  are  satisfied  that 
there  is  In  each  instance  sufficient  evidence 
to  support  the  findings  and  judgment  of  the 
trial  court,  and  that  the  numerous  objections 
made  during  the  trial  to  the  introduction  of 
such  evidence  were  not  well  taken.  Without 
reviewing  in  detail  these  alleged  deficiencies 
and  errors,  it  will  be  sufficient  to  say  that,  in 
our  opinion,  upon  the  second  trial  of  the 
cause  the  court  avoided  or  corrected  the  er- 
rors which  led  to  a  reversal  of  this  case  up- 
on the  former  appeal. 
Judgment  affirmed. 

We  concur:  BEASLT,  Judge  pro  tem. ; 
KERRIGAN.  J. 

(34  Cal.  App.  317) 
IIALLER  V.  TOTX>  WATER  &  POWER  CO. 
et  al.     (Civ.  1653.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   July  13,  1917.     Rehearing  Denied 
by  Supreme  Court  Sept.  11,  1917.) 

1.  Trial  «=>404(1)— Findings  —  Construc- 
tion. 

The  trial  court's  findings  are  to  receive  such 
a  construction  as  will  uphold  rather  than  defeat 
its  judgment. 

2.  Tbial  €=396(1)— -Fikdinos—Fobm. 

It  is  not  necessary  that  findings  should  be 
in  the  exact  language  of  the  pleadings. 

3.  Trial    ®=3395((9— Findings  —  Rbfekencb 
to  complai.vt. 

If  a  complaint  is  sufficient,  a  finding  by 
reference  to  it   will  be  Bufflcient. 

4.  Trial  *=>404(2)— Findings  —  Construc- 
tion. 

In  an  action  against  a  company  and  an  in- 
dividual for  the  loss  of  crops  from  their  negli- 
gent flooding  of  plaintiff's  land,  a  finding  that 
the  facts  alleged  in  the  complaint,  as  amended 
at  the  trial,  were  true  as  against  the  company, 
and  were  untrue  as  against  the  individual  de- 
fendant, will  be  construed  to  mean  that  the 
company  did,  and  that  the  individual  defend- 
ant did  not.  "negligently  and  carelessly  turn 
into  lateral  ditch  large  and  unusual  quantities 
of  water,"  etc.,  as  alleged  in  the  complaint. 

5.  Judgment  iS=>237(1)— Judgment  Against 
One  or  Mohe  Pasties. 

Code  Civ.  Proc.  |  578,  providing  that  judg- 
ment may  be  given  tor  or  against  one  or  more 
of  several  defendants,  etc.,  modifies  the  com- 
mon-law rule  thatj  where  an  entire  judgment 
against  several  joint  tort-feasors  must  be  re- 
versed as  to  one,  it  must  be  reversed  as  to  all, 
so  that  a  judgment  against  defendant  company 
sued  with  an  individual  defendant  for  crops  lost 
by  the  negligent  flooding  of  plaintiff's  laud 
would  be  upheld. 

Appeal  from  Superior  Court,  Xolo  County; 
W.  A.  Anderson,  Judge. 

Action  by  Fred  Haller  against  the  Yolo 
Water  &  Power  Company  and  Gottlob  Ploch- 
er.  Judgment  for  plaintiff  against  the  de- 
fendant company  and  judgment  that  he  take 
nothing  against  defendant  Plocher,  and  the 
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defendant  company  appeals  on  tbe  Judgment 
roll.    Affirmed. 

Arthur  C.  Huston,  ot  Woodland,  for  ap- 
pellant. E).  E).  Gaddis,  of  Woodland,  for  re- 
spondent Haller.  C.  W.  Thomas  and  C.  W. 
Thomas,  Jr.,  both  of  Sacramento,  for  respond- 
ent Plocher. 

HART,  J.  Plaintiff  brought  the  action 
against  the  defendants  to  recover  damages 
suffered  by  him  In  tlie  loss  of  certain  crops, 
alleged  to  have  been  caused  by  the  negligent 
flooding  by  defendants  of  plaintiff's  land. 

The  court  made  the  following  Qnding  and 
conclusion  of  law: 

"(1)  TLat  as  against  the  defendant  Yolo  Wa- 
ter &  Power  Company,  a  corporation,  all  of  the 
facts  set  forth  in  plaintiff's  complaint,  as 
amended  in  court  at  tbe  trial  of  this  action,  are 
true,  and  the  same  are  now  found  to  be  true, 
and  that  as  against  tbe  defendant  Gottlob 
Plocher  the  facts  set  forth  in  plaintiff's  com- 
plaint, as  amended  in  court  during  the  trial  of 
this  action,  are  untrue,  and  the  same  are  by 
the  court  found  to  be  untrue. 

"Conclusion  of  Law. 

"As  a  conclusion  of  law  from  the  foregoing 
facts,  the  court  finds  that  plaintiff  is  entitled  to 

i'udgment  against  the  defendant  Yolo  Water  & 
'ower  Company,  a  corporation,  for  tbe  sum  of 
$299  in  United  States  gold  coin  and  for  costs  of 
suit,  and  it  is  ordered  that  judgment  be  entered 
accordingly,  and  that  as  against  the  defendant 
Oottlob  Plocher,  the  plaintiff  in  this  action  take 
nothing." 

Judgment  was  accordingly  entered  In  fa- 
vor of  plaintiff  against  the  defendant  cor- 
poration, and  the  appeal  is  by  tbe  latter  on 
tbe  Judgment  roll. 
1.  Appellant  makes  tbe  point  that: 
"The  court  has  not  made  any  finding  whatever 
on  the  issues  raised  by  the  pleadings;  also  the 
findini^  are  contradictory,  inconsistent,  and  ir- 
reconcilable beciuse  it  is  manifestly  impossible 
that  the  allegations  of  tbe  complaint  are  true 
as  against  the  defendant  Yolo  Water  &  Power 
Company  and  untrue  as  against  the  defendant 
Plocher/' 

While  prolixity  In  the  drafting  of  pleadings 
or  other  papers  nece&sary  in  an  action  or 
proceeding  may  not  be  in  conformity  with  tbe 
well-nigh  universal  utilization,  in  almost 
every  activity,  of  time  and  labor-saving  ex- 
pedients, the  compression  of  essential  state- 
ments into  so  few  words  that  the  ascertain- 
ment of  their  meaning  is  rendered  extremely 
difficult  is  not  to  be  commended.  We  may  well 
say  of  the  finding  before  us,  as  was  said  by 
our  Supreme  Court,  in  Ladd  v.  Tully,  SI  Oal. 
277,  that  It  tends  to  "lead  to  most  serions 
perplexities."  The  use  of  but  very  few  ad- 
ditional or  different  words  would  have  dis- 
solved tbe  obscurity  complained  of  by  the 
appellant. 

[1,  2]  But,  bearing  in  mind  that  the  find- 
ings of  the  trial  court  are  to  receive  such  a 
construction  as  will  uphold  rather  than  de- 
feat its  Judgment  (Breeze  v.  Brooks,  97  Cal. 
72,  31  Pac.  742,  22  L.  R.  A.  257;  Warren  v. 
Hopkins,  110  Cal.  506,  42  Pac.  986;    Gould 


V.  Eaton,  111  Cal.  639,  44  Pac.  319,  62  Am. 
St.  Rep.  201),  and  that  it  is  not  necessary 
that  findings  should  be  in  tbe  exact  language 
of  the  pleadings  (Millard  v.  Legion  of  Honor, 
81  Cal.  340,  22  Pac.  864;  Mott  v.  Ewing,  90 
Cal.  231,  27  Pac.  194;  Clary  v.  Hazlitt,  67 
Cal.  286,  7  Pac.  701),  we  think  the  intended 
meaning  of  the  findings  can  be  arrived  at. 

[3]  If  a  complaint  be  sufficient,  a  finding  by 
reference  to  it  will  be  sufficient.  Gwinn  v. 
Hamilton,  75  Cal.  265,  17  Pac.  212. 

[4]  It  is  alleged  in  tbe  complaint  that  ad- 
joining plaintiff's  land  the  defendant  corpora- 
tion maintained  and  operated  a  ditch  for  the 
purpose  of  conveying,  selling,  and  delivering 
to  its  patrons  water  for  irrigation;  that,  on 
the  west  boundary  of  plaintiff's  lauds  tbe  de- 
fendant Plocher  owned  a  right  of  way  for 
ditch  purposes,  which  connected  with  tbe 
ditch  of  the  defendant  corporation.  The  fifth 
allegation  of  the  complaint  is: 

"That  on  or  about  the  7th  day  of  September, 
1015,  the  said  defendants  negligently  and  care- 
lessly turned  into  said  lateral  or  tributary  ditch 
large,  unusual,  and  inordinate  quantities  of  wa- 
ter, and  mure  water  than  said  lateral  or  tribu- 
tary ditch  would  accommodate  and  hold,  in 
consequence  of  which  large,  unusual  and  in- 
ordinate quantities  of  water  flowed  onto  plain- 
tiff's lands,  causing  the  same  to  become  inun- 
dated and  submerged." 

We  think  the  finding  must  be  held  to  mean 
that  appellant  did  and  that  defendant  Ploch- 
er did  not  "negligently  and  carelessly  tnrn 
into  said  lateral  or  tributary  ditch  large,  un- 
usual, and  inordinate  auantlties  of  water," 
etc.,  and,  as  thus  construed,  the  finding  sup- 
ports tbe  Judgment 

[I]  2.  Appellant  makes  the  further  point 
that,  as  the  action  was  instituted  against  two 
joint  tort-feasors  upon  a  Joint  tort,  and  the 
judgment  is  against  one  of  -them  on  a  sev- 
eral tort,  the  judgment  cannot  be  upheld. 

Section  678  of  tbe  Code  of  Civil  Procedure 
reads: 

"Judgment  may  be  given  for  or  against  one 
or  more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants;  and  it  nay, 
when  the  justice  of  the  cage  requires  it,  deter- 
mine the  ultimate  rights  of  the  parties  on  each 
side,  as  between  themselves." 

In  Zibbell  v.  S.  P.  Co.,  160  Cal.  237,  Ue 
Pac.  513,  it  is  said: 

"But  tbe  contention  of  appellant  that  from 
this  the  whole  judgment  must  be  reversed,  un- 
der the  common-law  rule  that,  where  an  entire 
judgment  against  several  joint  tort-feasors  must 
be  reversed  as  to  one,  it  must  be  reversed  as  to 
all,  is  not  sound.  The  early  rule  has  been  re- 
lazed  by  judicial  decision  and  modified  by  stat- 
ute.   And  in  this  state  it  does  not  exist." 

Appellant  claims  that  "the  court  did  not 
find  that  a  joint  tort  had  been  committed  and 
render  Judgment  against  appellant  as  one 
of  the  Joint  tort-feasors,"  but  "that  appel- 
lant alone,  and  not  acting  either  in  concert 
or  otherwise  with  Plocher,  committed  the 
wrong,"  and  the  case  of  Miller  v.  Highland 
Ditch  Co.,  87  Cal.  431,  25  Pac.  550,  22  Am. 
St.  Rep.  254,  is  relied  upon.  Therein  it  was 
held,  as  stated  in  the  syllabus,  that: 
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"Several  tort-feasors,  not  acting  in  consent  or 
by  unity  of  design,  are  not  liable  to  a  joint  ac- 
tion for  damages,  although  the  consequences  of 
the  several  torts  have  united  to  produce  an  in- 
jury to  the  plaintiff." 

The  distinction  betvreen  tbat  case  and  tbu 
one  at  bar  Is  obvious.  In  tbe  former  there 
were  Independent  torts  committed  by  differ- 
ent defendants,  while  here  but  one  tort  was 
rommltted,  and,  as  the  coart  found,  by  one 
defendant   only. 

In  Dow  T.  City  of  Oroville,  22  Cal.  App. 
215.  134  Pac.  197,  we  said: 

"It  is  *  •  •  well  settled  in  this  state  that, 
in  actions  upon  tort^  where  two  or  more  per- 
sons have  been  concerned  in  the  commission  of 
the  tort,  the  plaintiff  may  proceed  either  jointly 
or  severally  against  such  joint  tort-feasors, 
Who  are  both  jointly  and  severally  liable,  and, 
although  the  complaint  may  allege  a  joint  act 
of  negligence  on  the  part  of  the  joint  tort- 
feasors, it  would  nevertheless  state  a  complete 
and  separate  individual  liability  against  each 
party  so  sued  on  account  of  the  single  act  com- 
plained of."  ■ 

In  tbat  case  tbe  city  and  a  construction 
company  were  jointly  sned,  a  demurrer  to 
tbe  complaint  as  to  tbe  city  was  sustained, 
and  Judgment  was  rendered  against  tbe  con- 
struction company.    We  held: 

"Assuming  tbat  the  court's  order  sustaininir 
the  demurrer  as  to  the  city  was  correct,  still 
the  entire  complaint  stands  so  far  as  the  com- 
pany is  concerned,  and  if,  therefore,  the  act  or 
omission  charged  against  both  defendants  is 
sufficient  to  make  a  case  of  negligence  against 
the  company  alone,  the  order  overruling  the  de- 
murrer as  to  the  latter  must  l>e  sustained." 

It  Bbonld  be  explained,  in  view  of  the  fact 
tliat,  according  to  the  ad  damnum' clause  of 
the  complaint,  tbe  Jurisdiction  of  tbe  alHive- 
entitled  case  is  in  the  Justice's,  and  not  in 
the  superior,  conrt,  tbat  we  learn  de  hors  the 
record  tbat  tbe  title  to  tbe  land  alleged  to 
have  l>een  damaged  was  brought  in  question 
at  tbe  trial  in  tbe  Justice's  conrt,  in  which 
the  action  was  originally  instituted,  and  that 
thus  tbe  superior  court  acquired  Jurisdiction 
of  the  action.  Section  838,  Code  Civ,  Proc. 
The  appeal  bere,  as  shown  by  tbe  above 
opinion,  is  from  tbe  Judgment  on  the  Judg- 
ment roll  alone,  and  the  record  does  not  show 
tbe  certification  of  tbe  pleadings  to  tbe  su- 
perior court,  pursuant  to  said  section  838,  In 
such  cases.  But  no  objection  was  raised  to 
the  bearing  of  tbe  appeal  by  this  court. 

Tbe  Judgment  la  affirmed. 


We    concur: 
NBTT,  J. 


CHIPMAN,    P.    J.;     BTJK- 


(32  CaL  App.  184) 

MONO  COUNTY  IRK.  CO.  v.  STATE  et  al. 

(Civ.  1460,  1461,  1462.) 
(District  Conrt  of  Appeal,  Third  District,  Cal- 
ifornia.   Nov.  24,  1916.) 
Appe&i,  and  Erbob  ®=»781(1)— Rioht  to  Ap- 

PEAIy— PABnES. 

An  ap(ieal  by  the  state  from  a  judgment  in 
condemnation  proceedings  to  which  i\  was  made 
»  party  defendant  with  certain  fictitious  parties 


will  be  dismissed  where  the  state  disclaims  on 
appeal  anv  interest  in  the  property  or  the  judg- 
ment, although  tbe  trial  court  found  against 
such  claim  and  awarded  the  state  compensation, 
as  to  review  such  proceedings  would  be  to 
consider  a  mere  abstract  proposition  of  law,  the 
determination  of  which  would  be  in  no  measure 
an  adjudication  of  the  rights  of  the  real  parties 
in  interest 

Appeal  from  Superior  Court,  Mono  Coun- 
ty ;   W.  S.  Wells,  Judge. 

Several  condemnation  proceedings  by  tbe 
Mono  County  Irrigation  Company  against 
the  State  of  California  and  others.  Prom 
the  judgments  entered,  the  State  appeals. 
Appeals  dismissed. 

See,  also,  31  Cal.  App.  710,  162  Pac.  641. 

U.  S.  Webb,  Atty.  Gen.,  and  John  T. 
Nourse,  Deputy  Atty.  Gen.,  for  appellant 
W.  O.  Parker,  of  Bridgeport,  and  J.  D.  Mur- 
phy, of  Berkeley,  for  respondent 

BURNETT,  J.  These  cases  involve  the 
same  principle,  and  may  therefore  be  consid- 
ered together.  Each  was  an  action  brought 
in  the  superior  court  of  Mono  county  for  the 
pnrix>sr  of  condemning  certain  lands  for  res- 
ervoir purposes,  and  alleged  to  be  owned  by 
the  state  of  California  and  situated  within 
the  boundaries  of  a  United  States  forest  re- 
serve, to  wit,  the  Mono  forest  reserve,'  in 
said  Mono  county.  The  lands  were  reserved 
and  set  apart  as  reserved  forest  lands  by  the 
act  of  Congress  approved  October  1,  1890  (26 
Stata.  at  Large,  p.  650,  c.  1263  [U.  S.  Comp. 
St  1916,  n  5209-5211]).  The  United  States 
township  plat  of  the  survey  of  said  section 
was  approved  by  the  United  States  surveyor 
general  on  May  29,  1895. 

In  its  brief  appellant  states: 

"These  lands  were  therefore  unsurveyed  lands 
at  the  time  they  were  included  within  the  res- 
ervntion.  They  were  thus  lost  to  the  state  of 
California  'and  the  state  had  received  indemnity 
in  lieu  of  its  loss.'  •  •  •  ^e  lands  sought 
to  be  condemned  in  this  action  being  unsurveyed 
lands  at  the  time  of  the  creation  of  the  forest 
reserve  in  1890,  the  state  of  California  at  that 
time  lost  all  interest  in  these  lands." 

In  view  of  tbe  foregoing  affirmation,  the 
inquiry  naturally  arises:  Why  is  the  state 
of  California  complaining  of  the  Judgment? 
Why  should  it  be  concerned  over  tbe  condem- 
nation of  land  to  which  admittedly  it  bad 
and  has  no  title,  legal  or  equitable? 

That  there  may  be  no  mistake  as  to  the 
attitude  of  appellant,  we  quote  further  from 
Its  brief: 

"Since  October  1,  1890,  the  state  of  California 
has  not  had  the  title,  possession,  or  right  to 
possession  of  the  lands  sought  to  be  condemned, 
but  ever  since  said  time  the  title  to  said  lands 
has  been  vested  in  the  United  States  of  America, 
and  the  United  States  has  also  since  said  date 
had  the  i>ossession  and  control  of  the  lands 
sought  to  be  condemned.  *  •  *  If  the  state 
has  no  title  to  the  lands,  it  should  not  accept 
the  money  awarded." 

And  in  tbe  closing  brief  the  final  declara- 
tion is  as  follows: 


4^»For  other  eases  see  ssm«  topic  sod  KBT-NUMBER  In  sll  Key-Numbered  Digests  and  Indexes 
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"The  result  is  therefore  that  the  state  of  Cal- 
ifomio  did  not  acquire  any  legal  or  equitable  ti- 
tle in  this  section  of  land  and  was  ni)t  a  proper 
party  to  this  action,  but  that  the  complete  legal 
and  equitable  title  ig  now  and  at  all  times  has 
been  in  the  United  States.  Such  being  the  case, 
the  federal  officers  are  fully  authorized  under 
the  provisions  of  sections  2275  and  2276  of  the 
Revised  Stiitutes  of  the  United  States  [U.  S. 
Comp.  St.  101(1,  IS  4860,  48(ilJ  to  exchanse  this 
section  for  other  lauds  outside  of  the  forest  re- 
serves." 

Moreover,  In  the  answer  to  the  complaint, 
It  Is  alleged: 

"That,  by  reason  of  the  facts  hereinbefore  set 
forth,  the  state  of  California  is  imiiroperly  join- 
ed as  a  party  in  said  action,  and  that  the  whole 
fee,  estate,  and  interest  in  the  land  describerl  in 
paragraph  IV  of  said  complaint  is  in  the  United 
States  of  America,  and  not  in  the  state  of  Cal- 
ifornia." 

Under  this  allegation  the  court  helow 
could,  no  doubt,  have  dismissed  the  action  as 
to  Jippellnnt,  but  the  cause  proceeded  to  trial 
without  objection.  It  is  true,  however,  that 
while  the  trial  was  in  progress  appellant 
stated  its  position,  concluding  with  the  dec- 
laration: 

"The  state  has  absolutely  no  title  to  the  land 
whatever." 

The  court  then  said: 

"What  is  the  state's  interest  in  it,  then^  sup- 
posing it  is  condemned?  It  is  only  the  inter- 
est in  the  state ;  you  have  no  right  to  .complain 
if  it  is  in  the  United  States ;  the  condemnation 
would  not  be  good  for  anything,  to  go  and  sell 
it  if  somebody  else  owned  the  property." 

The  court,  however,  found  that  the  state 
did  own  an  interest  in  the  land,  and  decreed 
its  condemnation,  awarding  the  state  there- 
for the  sum  of  $1,200.  It  was  in  view  of 
this  finding  and  the  fact  that  the  briefs  on 
the  merits  had  not  been  filed  that  a  former 
motion  to  dismiss  the  appeal  was  denied. 
Rut  how  can  there  l>e  any  question  now  as 
to  the  proper  course  to  pursue?  Appellant 
continues  to  disclaim  any  interest  in  the 
property  and  any  interest  in  the  judgment. 
Its  rights  cannot  po.ssibly  be  affected  preju- 
dicially by  a  judgment  affecting  (he  title  to 
pr<q)erty  in  which  api)ellant  has  no  interest 
whatever.  And  it  must  be  remembered  that 
we  must  consider  this  appeal  now  upon  the 
basis  of  appellant's  claim  and  admission, 
and  not  upon  the  basis  of  the  court's  finding. 
In  other  words,  where  a  party  appeals  from 
a  judgment  which  apparently  may  affect  him 
Injuriously,  and  upon  the  hearing  of  the  ap- 
peal he  openly  and  emphatically  declares 
that  he  Is  not  Interested  in  the  subject-mat- 
ter of  the  action,  he  assumes  an  attitude 
from  which  we  must  conclude  that  he  is  not 
and  cannot  be  aggrieved  by  the  judgment, 
and  his  contention  thus  set  forth  must  be  the 
guide  for  the  appellate  court's  action  as  to 
the  disposition  of  the  appeal. 

Apparently  the  only  pretense  for  justifica- 
tion in  prosecuting  the  appeal  is  tor  the  pro- 
tection of  the  interest  of  the  United  States. 
Rut,  no  doubt  that  august  power  is  fully 
able  to  protect  Its  own  interests  In  the  mat- 
ter and  there  is  nothing  to  show  that  the 


state  of  California,  as  trustee,  guardian,  or 
otherwise,  is  in  a  position  to  press  the  litiga- 
tion on  behalf  of  the  United  States. 

Besides,  what  is  manifestly  true  may  be 
said,  that  the  United  States,  not  being  a 
party  to  the  proceeding,  is  in  no  wise  bound 
by  the  action  nor  is  its  interest  in  the  land 
at  all  affected  by  the  judgment.  This  was 
clearly  seen  by  the  learned  trial  judge,  and 
while  there  Is  no  statement  made  as  to  the 
ground  upon  whUrh  he  bused  his  judgment 
as  to  the  state,  it  certainly  seems  very  plain 
that  aiipelluiit  cannot  claim  that  it  is  ag- 
grieved by  said  judgment. 

It  is  fair  to  aK.sume  that  since  appellant 
has  no  interest  in  the  judgment,  it  will  not 
accept  the  $1,200  that  was  awarded  it. 
When  plaintiff  finds,  indeed,  that  It  wonld 
be  virtually  getting  nothing  for  the  monc.v, 
it  will  hardly  insist  upon  making  the  pay- 
ment. 

That  our  position  may  not  apiiear  arbi- 
trary, we  quote  from  certain  cases  Involving 
a  similar  question. 

In  People  v.  Wilson,  20  Cal.  128,  It  was 
said  tliat: 

The  appellant  "is  entitlefl  to  assiprn  for  error 
only  such  proceedings  in  the  court  below  as  in- 
juriously affect  him,  without  regard  to  errors  of 
which  others  might  comnlain." 

In  Palmer  v.  Merrill,  70  Iowa,  227,  30  X. 
W.  401.  It  was  held: 

"Where,  in  an  action  to  foreclose  a  roechnnic's 
lien,  the  complaint  alleges  a  claim  in  one  who  is 
not  the  owner,  and  who  is  made  a  codefendant 
with  the  owner,  and  the  owner  makes  default, 
while  the  codefendant  makes  a  genernl  denial, 
without  allpRing  any  interest  in  himself,  the 
default  of  the  owner  estahlLshes  plaintiffs'  right 
to  recover,  as  against  him ;  and  the  omlefend- 
ant's  general  denial,  denying  the  allegation  in 
the  complaint  of  his  ownership,  estHlilishps  his 
want  of  interest,  and  incapacity  to  appeal." 

In  Myers  v.  Mahoney,  43  Neb.  208,  61  N. 
W.  580.  it  was  held  that  in  an  action  to  fore- 
close a  mortgage  persons  who  were  made  de- 
fendants cannot  be  heard  to  comjilaln  of  the 
judgment  nlTectlng  merely  the  land  when  by 
their  pleadings  they  have  disclaimed  all  in- 
terest therein. 

In  Illnton  v.  Winsor,  2  Wyo.  206,  the  ap- 
pellant, having  filed  in  the  court  below  a 
disclaimer,  was  held  to  be  esto|>i)ed  from  as- 
serting any  interest  in  the  Supreme  Court 
and  to  have  no  standing  therein  to  complain 
of  the  decree  below. 

In  Page  t.  Havens,  9  Kan.  App.  888,  GO 
Pac.  1096,  it  was  held  that: 

"Where,  on  foreclosure,  the  defendant  dis- 
claims any  interest  in  the  mortgaged  premises, 
he  has  no  ground  to  complain  of  the  judgment." 

In  Rrigham  City  v.  Toltec  Ranch  Co.,  101 
Fed.  85,  41  C.  C.  A.  222,  the  conclusion  was 
reached  that: 

"A  defendant  in  an  action  in  ejectment  can- 
not maintain  a  writ  of  error  to  review  a  judg- 
ment therein  awarding  possession  to  the  plain- 
tiff, on  the  ground  that  the  title  is  in  a  third 
person,  where,  by  his  answer,  he  disclaimed  any 
interest  in 'the  property  affected  by  such  judg- 
ment, and  has  therefore  no  legal  interest  in  the 
question  he  seeks  to  have  reviewed." 
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Therein  are  clte;l  two  cases  from  the  Unit- 
ed States  Supreme  Court,  wherein  the  prin- 
ciple Is  hu-ldly  set  forth. 

Thus  upon  the  admissions  of  appellant  for 
ns  to  review  the  questions  attemiitcd  to  be 
presented  by  this  ni)pcal  would  be  merely  to 
consider  a  mere  abstraet  proposition  of  law, 
the  determination  of  which  would  be  In  no 
measure  an  adjudication  of  the  rights  of  the 
real  parties  In  interest.  We  may  say, 
though,  that  the  finding  of  the  court  as  to 
the  ownership  of  the  state  probably  had  Its 
origin  In  the  failure  to  observe  the  distinc- 
tion between  surveyed  and  unsurveyed  school 
lands  Included  within  the  exterior  bounda- 
ries of  a  federal  reservation.  The  difference 
is  pointed  out  in  Hlbberd  v.  Slack  (C.  C.)  84 
Fed.  574.  However,  that  is  beside  the  ques- 
tion here,  ns  the  situation  is  confessedly 
this:  The  United  States  Is  not  affected  by 
the  Judgment,  since  It  was  not  a  party  to  the 
action.  The  state  has  no  authority  to  repre- 
sent It  in  the  proceeding  or  to  urge  on  ap- 
peal (|uestlons  which  affect  only  the  rights  or 
Interest  of  the  said  United  States.  There  is 
no  personal  Judgment  against  the  state,  and 
since  it  confessedly  owns  no  interest  in  the 
land.  It  Is  not  an  aggrieved  party,  and  there- 
fore It  is  not  entitled  to  an  apiwai. 

The  appeal  In  each  of  the  said  causes  la 
dismissed. 

We  concur:   CHIPMAX,  P.  J.;    HART,  J. 


(14  Okl.  Cr.  684) 

WADE  V.  ST.\TE.    (So.  A-2819.) 

(Criminal   Court   of   Appeals  of    OUlahomn. 
Oct.  20.  1017.) 

Appeal  from  County  Court,  Tulsa  County ; 
John  R.  Ramsey,  Judge. 

Henry  Wade  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  he  appeals.  Af- 
firmed. 

Pat  Malloy,  of  Tulsa,  for  plaintiff  in  error. 
R.  McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Henry  Wade,  plaintiff  in 
error,  was  convicted  In  the  county  court  of 
Tulsa  county  for  the  offense  ot.  having  pos- 
session of  intoxicating  licjuors  with  Intent  to 
violate  provisions  of  the  prohibitory  law,  and 
•was  sentenced  to  serve  a  term  of  30  days' 
Imprisoniiieut  in  the  county  jail  and  to  pay  a 
fine  of  $50  and  co.sts,  and  in  default  of  the 
payment  of  said  fine  that  the  same  be  satis- 
fied as  provided  by  law. 

From  the  Judgment  an  appeal  was  taken  by 
filing  in  this  court  on  August  11,  1916,  a  pe- 
tition In  error  with  case-made.  The  petition 
alleges  ten  assignments  of  error,  to  all  of 
which  we  deem  it  a  sufficient  answer  to  say 
that  the  Infoi-matlon  properly  charges  the  of- 
fense and  the  proof  on  the  part  of  the  prose- 
cution Is  conclusive  as  to  the  guilt  of  the  de- 
fendant. Suffice  to  say  that  we  have  exam- 
ined the  record  and  find  no  prejudicial  error. 

The  Judgment  of  the  county  court  of  Tulsa 
county  Is  altlrmed.    Mandate  forthwith. 


a*  Okl.  Cr.  680) 
JIILLER  V.  STATE.    (No.  A-2811.)      ' 

(Criminal   Couit   of   Appeals   of   Oklahoma. 
Oct.  13,  1917.) 

Appeal  from  District  Court,  Carter  Coun- 
ty; W.  F.  Freeman,  Judge. 

A.  O.  Miller,  alias  Mike  Miller,  was  con- 
victed of  a  violation  of  the  prohibitory  law, 
and  he  appeals.  Order  that  proceedings 
abate. 

Wm.  Pfelffer,  of  Oklalioma  City,  and  J.  H. 
Mathers,  of  Ardmore,  for  plaintiff  In  error. 
The  Attorney  General  and  R.  McMillan,  Asst. 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error,  A. 
U.  Miller,  was  tried  and  convicted  in  the  dis- 
trict court  ot  Carter  county  upon  an  Informa- 
tion charging  that  he  did  maintain  a  place  in 
the  town  of  Wirt,  Carter  county,  for  the  un- 
lawful sale  of  Intoxicating  llqnor,  and  In  ac- 
cordance with  the  verdict  of  the  jury  he  was 
on  the  9th  day  of  March,  1916,  sentenced  to 
be  confined  In  the  county  jail  for  30  days  and 
to  pay  a  fine  of  $50.  To  reverse  the  judg- 
ment the  defendant  appealed,  by  filing  in  this 
court  on  May  5, 1916,  a  petition  In  error  with 
case- made. 

Counsel  for  the  state  has  filed  a  motion  to 
abate  the  proceedings,  and  attached  to  said 
motion  are  the  affidavits  of  A.  J.  Hardy, 
connty  attorney  of  Carter  county,  and  J.  W. 
Brooks,  deputy  sheriff  of  said  county,  where- 
in affiants  state  that  A.  O.  Miller,  alias  Mike 
Miller,  whose  case  Is  now  pending  before  this 
court,  was  shot  and  killed  by  Steve  Talking- 
ton,  and  that  they  viewed  ills  dead  body  a 
few  hours  after  he  was  shot 

It  Is  therefore  adjudged  and  ordered  that 
all  proceedings  In  this  prosecution  be  abated 
by  reason  of  the  death  of  the  plaintiff  in  er- 
ror, and  the  record  is  remanded  to  the  dis- 
trict court  of  Carter  county,  with  direction 
to  enter  its  appropriate  order  to  that  effect. 


04  Okl.  Or.  679) 
JANES  V.  STATE.    (No.  A-2805.) 

(Criminal  Cojirt  of  Appeals  of  Oklahoma. 
Oct  15,  1917.) 

Appeal  from  County  Court,  Garfield  Coun- 
ty;  E.  L.  Swlgert,  Judge. 

Berry  Janes  was  convicted  In  the  county 
court  of  Garfield  connty  of  the  offense  of 
selling  Intoxicating  liquors,  and  he  appeals. 
Judgment  affirmed. 

H.  J.  Sturgis,  of  Enid,  for  plaintiff  in  error, 
S.  P.  FreelIng,  Atty.  Gen.,  and  R.  McMillan. 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  Is  an  appeal  from 
the  county  court  of  Garfield  county,  wherein 
the  plaintiff  in  error  was  convicted  of  the 
crime  of  selling  intoxicating  liquors  and 
his  punishment  fixed  at  the  minimum  fine 
of  $50  and  imprisonment  for  30  days  in  the 
county  jail.    Mo  brief  has  been  fil^  in  be- 

Digitized  by  VjOOQIC 


202 


167  PACIFIC  REPORTER 


(OkL 


halt  of  the  pluiiitiff  In  error,  uiid  the  cause 
was  submitted  on  the  motion  by  the  Attor- 
ney General  to  afflno  the  same  for  want  of 
prosecution.  An  examination  of  the  record 
discloses  that  the  proof  on  the  part  of  the 
state  fully  sustains  the  allegations  of  the 
information  and  no  defense  was  Interposed, 
although  the  proof  of  the  sale  was  positively 
sworn  to  by  two  witnesses. 

The  judgment  is  affirmed.    Mandate  forth- 
with. 


(89  Colo.  67) 

HACKKTUAL  v.  HACKETHAU 

(No.  9255.) 

(Supreme  Court  of  Colorado.     Oct.  8,  1917.) 

Error  to  District  Court,  City  and  County 
of  Denver;  H.  P.  Burke,  Judge. 

Action  between  Theodore  Hacketbal  and 
Mary  Hacketbal.  To  review  the  Judgment 
rendered,  Theodore  Hackethal  applies  for 
supersedeas  and  brings  error.  Application 
denied,  and  Judgment  affirmed. 

Mllnor  E.  Cleaves,  of  Denver,  for  plain- 
tut  in  error.  Morrissey,  Mahoney  &  Sco- 
Beld,  of  Denver,  for  defendant  in  error. 

PER  CURIAM.  We  iiave  carefully  exam- 
ined the  record  in  this  case,  and  find  no  error 
therein.  The  application  for  a  supersedeas 
is  therefore  denied,  and  the  Judgment  af- 
firmed. . 

Judgment  affirmed. 

Mr.  Justice  SCOTT  sitting  for  Chief  Jus- 
tice WHITE. 


(14  Okl.  Cr.  6S1) 

BUTLER  V.  STATE.    (No.  A-2816.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Oct.  15,  1917.) 

Appeal  from  County  Court,  Okmulgee 
County;   Mark  L.  Bozarth,  Judge. 

O.  E.  Butler  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  be  appeals.  Af- 
firmed. 

E.  M.  Carter,  of  Okmulgee,  for  plaintifT  in 
error.  B.  McMillan,  Asst.  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Plaintiff  In  error,  C.  E. 
Butler,  was  convicted  of  selling  one-halt  pint 
of  alcohol  to  one  Walter  Farrls,  and  was 
sentenced  to  be  imprisoned  for  60  days  In  the 
county  Jail  and  to  pay  a  fine  of  $150  and 
costs,  taxed  at  |44. 

From  the  Judgment  an  appeal  was  perfect- 
ed by  filing  in  this  court  on  August  8,  1916, 
a  i>etitlon  in  error  with  case-made.  No  brief 
has  been  filed.  An  examination  of  the  record 
discloses  that  the  evidence  is  sufficient  to 
sustain  the  verdict,  and  that  the  appeal  is 
absolutely  without  merit. 

The  judgment  is  therefore  aflirmed.  Man- 
date forthwith. 


(66  Okl.  S7) 

BECKER  et  al.  r.  FITCH.     (No.  7247.) 
(Supreme  Court  of  Oklahoma.    Aug.  14,  1917.) 

(SvHalua  6y  the  Court.) 

1.  GxiTiNQ    ®=32C(5)  —  Recovery   o»    Monet 
Lost— 1'arties  Liable. 

A  third  person  whose  money,  without  his 
consent  or  connivance,  has  been  lost  at  gam- 
bling by  another,  may  recover  game  in  an  action 
at  law  against  the  person  or  persons  winning 
and  receiving  the  same;  and  all  persons  con- 
cerned in  conducting  a  system  of  gambling, 
whether  as  principals  or  agents,  by  which  such 
money  is  so  lost,  may  be  made  to  respond  in 
damages  to  the  owner  of  the  money  to  the  ex- 
tent of  the  amount  so  lost. 

2.  Gauinq  «=»49(1)  —  Recovebt  of  Monet 
Lost— Right  of  Tuisd  Person. 

Before  a  third  person  can  recover  money 
lost  by  another  at  gambling,  the  evidence  must 
show  that  the  money  belonged  to  such  third  i-'er- 
son ;  that  it  came  into  the  possession  of  another 
who  wagered  or  bet  the  money  and  lost  the 
same;  that  the  person  sued  won  the  money, 
cither  as  principal  or  as  agent;  and  that  the 
complaining  party  did  not  consent  to  or  con- 
nive at  the  money  being  bet  or  wagered. 

3.  Appeal  anu  Ebbob  «=»1050(1)— Habuless 
Ebrob— Evidence. 

It  is  error  for  the  trial  court  as  a  part  of 
the  case  in  chief  of  the  plaintiff  in  the  trial 
of  an  action  brought  for  money  alleged  to  be- 
long to  plaintiff  and  to  have  been  lost  by  an- 
other at  gambling  to  permit  a  witness  for  plain- 
tiff, over  the  objection  of  the  defendants,  to 
testify  that  the  person  alleged  to  have  bet  and 
lost  the  money  told  the  witness  that  at  one 
time  be  had  lost  $20  and  at  another  time  $50 
in  a  gambling  transaction  with  the  defendants, 
and  under  the  evidence  in  the  instant  case  such 
error  is  prejudicial. 

4.  Gaminq  «=349(1)  —  Action  to  Recovxb 
Monet  Lost — Pboof— Amount. 

In  an  action  for  damages  for  money  alleged 
to  have  been  bet  and  lost  by  another,  there 
should  be  some  evidence  of  a  definite  amount 
lost ;  the  jury  ought  not  to  be  permitted  to 
speculate  as  to  the  amount,  but  their  verdict 
should  represent  an  iutelligent  finding  as  to 
the  amount  based  upon  legal  and  competent 
testimony  in  the  case. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;  John  W.  Hayson,  Judge. 

Action  by  Mrs.  Benlah  Fitch  against  C.  A. 
Becker  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed,  witb 
instructions. . 

Ames,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  for  plaintiffs  in  error.  Geo. 
H.  Giddlngs,  E.  J.  Glddlngs,  and  J.  T. 
Dortch,  all  of  Oklahoma  City,  for  defendant 
in  error. 

STEWART,  C  The  parties  will  herein- 
after be  styled  as  they  were  in  the  court  be- 
low as  plaintiff  and  defendant.  The  plain- 
tiff sought  to  recover  from  the  defendants 
the  sum  of  $253,  and  intorest,  for  money  al- 
leged to  belong  to  the  plaintiff,  to  come  into 
the  possession  of  plaintiff's  husband,  Harry 
Fitch,  and  to  be  lost  by  her  said  husband 
In  a  turf  exchange  or  poolroom  conducted 
'  by    the   defendants  in    Oklahoma    City,    by 


«=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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means  of  certain  bets  and  wagers  made  by 
(he  said  Harry  Fitch  on  horse  races,  which 
bets,  it  is  alleged,  were  made  with  the  de- 
fendants in  such  place  of  business.  The  is- 
sues were  Joined,  and  upon  trial  the  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  and 
against  the  defendants  for  the  sum  sued  for, 
and  the  court  accordingly  rendered  Judg- 
ment. Motion  for  a  new  trial  was  duly  filed 
and  overruled,  and  defendants  duly  appeal 
to  this  court. 

tU  There  is  no  doubt  as  to  the  legal  prop- 
osition that  a  third  i)erson  whose  money  has 
been  lost  by  another  at  gambling  may  re- 
cover the  same  in  an  action  at  law  against 
the  person  or  persons  winning  and  receiving 
the  same.  Those  conducting  a  gambling  in- 
stitution, either  as  principals  or  as  agents, 
where  money  of  a  third  person  Is  thus  lost, 
are  liable  in  such  an  action  to  the  extent  of 
the  money  lost  and  received.  Unquestion- 
ably the  transaction  described  in  the  peti- 
tion by  means  of  which  it  is  alleged  the 
money  was  lost  is  gambling.  The  petition 
states  a  cause  of  action. 

It  Is  contended  by  the  defendants  that 
they  were  entitled  to  an  instruction  to  the 
effect  that  the  conducting  of  an  exchange 
upon  wMch  bets  are  made  on  foreign  races 
was  not  a  violation  of  the  statutes  of  Okla- 
homa at  the  time  named  in  the  petition.  It 
is  not  necessary  for  us  to  determine  wheth- 
er such  business  was  at  the  time  a  violation 
of  an  express  statute.  It  was  contrary  to 
good  morals  and  sound  public  policy,  and,  if 
the  allegations  are  supported  by  the  evi- 
dence, the  plaintiff  is  entitled  to  recover. 
There  are,  however,  two  questions  presented 
In  the  brief  of  defendants  which  we  think 
worthy  of  serious  consideration.  One  con- 
cerns the  admission  of  hearsay  testimony, 
and  the  other  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  of  the  Jury, 

[2,  31  The  defendants  demurred  to  the  evi- 
dence offered  by  plaintiff.  The  demurrer 
was  overruled  with  exceptions,  and  defend- 
ants rested  their  case.  In  addition  to  her 
own  testimony,  the  plaintiff  used  as  witness- 
es Frank  Owen  and  the  defendants  Keisel 
and  Becker.  The  evidence  may  be  summar- 
ized as  follows: 

The  plaintiff  testified  ttiat  she  and  ber 
husband  for  a  number  of  years  had  been 
traveling  from  place  to  place,  the  business 
of  her  husband  being  ttiat  of  preparing  time- 
tables for  railroad  men,  and  incidentally 
procuring  advertisements  in  connection  with 
such  time-tables:  that  they  had  been  in 
Oklahoma  City  for  a  short  time;  that  the 
plalatlff  had  something  more  than  $260  of 
her  own  money,  which  she  stated  she  had 
earned  at  dressmaking;  that  she  furnished 
ber  husband  at  three  separate  times  the  fol- 
lowing amounts:  $50,  $30,  and  $35 — making 
a  total  of  $11S, 'which  money  was  to  be  used 
by  her  husband  In  payment  of  doctor  bills, 
printing,  and  ot^ier  necessities;  that  shortly 
after  furnishing  her  husband  with  this  mon- 


ey ber  husband  took  from  her  trunk  $140: 
that  she  did  not  miss  the  money  at  the  time 
it  was  taken,  and  did  not  know  that  her 
husband  had  token  the  money  until  she 
found  out  that  he  had  l>een  gambling.  She 
gave  no.  competent  testimony  showing  that 
her  husband  took  the  $140,  and,  so  far  as 
the  record  shows,  the  statement  that  ber 
husband  took  the  money  was  merely  ber 
opinion  based  upon  no  actual  knowledge  of 
the  taking.  Her  testimony  shows  that  she 
had  no  actual  knowledge  of  his  gambling; 
the  only  Information  she  bad  coming  from 
statements  of  ber  husband  and  others.  She 
testified  tliat  on  one  occasion  he  came  to 
their  room  in  the  hotel,  sat  down  on  a  chair, 
and  said,  "I  have  lost  all  of  my  money;" 
that  be  threw  down  a  lot  of  tickets,  which 
tickets,  over  the  objection  of  the  defend- 
ants, were  offered  in  evidence  as  Exhibits  1 
to  38,  inclusive.  The  court,  on  motion  of 
the  defendants,  properly  excluded  the  above 
statement  of  her  husband  in  which  he  said 
that  be  bad  lost  all  of  his  money,  as  being 
hearsay.  Two  of  the  tickets  introduced  in 
evidence  appear  to  be  Issued  by  a  hotel,  and 
have  no  connection  with  the  matter  in  con- 
troversy. 'Exhibit  2,  which  is  a  fair  sample 
of  the  form  of  the  tickets  urged  to  be  mate- 
rial, reads  as  follows: 


"K. 


O.  K.  Brokerage  &  Com.  Co. 
"O.  A.  Becker. 
"Oklahoma  City,  OkU. 


"B.    Chilton  (3). 
"    2%-%.       " 

Plaintiff  testifies  that  after  tbe  act  of  ber 
husband  in  throwing  down  the  tickets  sbe 
talked  to  tbe  defendant  Oates  and  told  Urn 
that  ber  husband  had  lost  her  money,  and 
that  her  husband  was  not  responsible  more 
than  half  the  time;  that  she  asked  Oates  if 
he  did  not  tUnk  he  could  give  the  m<Hiey 
back,  and  tltat  Oates  refused  to  do  so ;  .that 
afterwards  she  talked  to  tbe  defendant  Kei- 
sel  and  that  be  told  ber  to  talk  to  Becker ; 
that  Kelsel  said:  "Well  I  guess  that  none 
of  us  are  afraid  of  you.  You  do  not  need 
to  think  that  any  of  us  are  running  from 
you."  Sbe  further  testified  that  she  asked 
Oates  that  if  be  did  not  know  Harry  (mean- 
ing her  husband)  bad  lost  some  money  there, 
and  that  Oates  admitted  that  be  knew  blm; 
that  she  further  said  to  Oates,  "You  know 
that  you  and  Mr.  Keisel  are  running  this 
place,"  and  that  Oates  first  said  that  Mr. 
Becker  was  running  it,  and  sbe  said,  "Well, 
then,  you  are  going  to  pay  back  this  money 
of  mine;"  that  Oates  replied  tliat  they  were 
not  going  to  do  anytliing  at  all,  were  not 
going  to  give  back  any  money,  and  told  her 
to  go  ahead  and  do  what  she  could;  that  she 
told  Oates  the  money  was  hers,  and  that 
Harry  was  not  responsible  all  of  tbe  time, 
and  Oates  said  that  he  did  not  see  It  that 
way,  and  for  her  to  go  ahead  and  do  what 
she  liked,  they  were  not  afraid  of  ber.  She 
further  testified  that  Keisel  arranged  at  one 
time  to  meet  ber  at  tbe  Bristol  Hotel  and 
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talk  with  her;  that  she  waited  two  or  three 
hours,  and  that  Keisel  did  not  appear;  that 
she  talked  to  Keisel  over  the  telephone,  and 
he  said,  "Well  if  Mr.  Fitch  lost  his  money, 
he  was  over  21  years  old,  and  was  able  to 
take  care  ot  himself,"  and  that  he  was  not 
goin;;  to  give  any  money  back  lost  by  a 
grown-up  man,  and  that  he  further  said 
that,  if  any  one  had  lost  any  money  and 
was  21  years  old  and  had  gambled  their 
money  eway,  he  was  not  going  to  have  any- 
thing to  do  with  it.  She  testified  that  she 
did  not  consent  to  her  husband  using  the 
money  In  "playing  the  ponies,"  or  gambling; 
that  at  one  time  she  asked  Oates  if  be  did 
not  know  that  Harry  had  lost  some,  money 
there,  and  he  said,  "Yes;  he  knew  that." 

The  next  witness  introduced  by  the  plain- 
tiff was  the  defendant  Keisel,  who  merely 
testified  to  the  handwriting  on  the  tickets 
introduced  and  to  some  Irrelevant  matters 
concerning  the  ownership  of  the  Bristol  Ho- 
tel. He  was  not  asked  concerning  any  mon- 
ey bet  or  lost  by  Harry  Fitch,  and  did  not 
give  testimony  In  such  respect 

The  plaintiff  then  introduced  the  deposi- 
tion of  Ii'irank  Owen,  who  testified  that  he 
was  a  cook,  had  been  living  in  Oklahoma  city, 
but  was  removing  to  Ardmore;  that  he 
knew  Harry  Mtch,  had  met  him  at  the  Stag 
Pool  Hall,  conducted  by  the  defendants.  He 
described  the  arrangements  in  the  interior  of 
the  pool  hall,  and  testified  that  a  turf  ex- 
change was  operated  there  for  the  pui-pose 
of  betting  on  horse  races.  He  explained  to 
some  extent,  how  such  bets  were  made  and 
the  way  the  business  was  conducted;  said 
that  he  had  made  and  won  bets  there ;  that 
he  had  seen  Harry  Fitch  at  one  time  put  up 
his  watch  for  $10  and  bet  on  the  races,  and 
that  tickets  such  as  had  been  introduced  in 
evidence  were  issued  to  those  maklug  the 
bets;  that  he  had  seen  Fitch  make  bets 
about  fifteen  times,  bad  seen  him  make  three 
or  four  a  day;  that  he  had  seen  him  there 
four  days ;  that  he  did  not  know  how  much 
he  had  bet  In  those  three  or  four  days  except 
what  Fltch  told  him  that  he  lost  Over  the 
objection  of  the  defendants,  the  testimony  of 
this  witness  was  admitted  by  the  trial  court 
to  the  effect  that  Fitch  bad  told  him  that  he 
had  lost  $20  one  day  and  $50  another  day ; 
the  defendants  saving  exceptions. 

The  next  witness  offered  was  the  defend- 
ant Becker,  who  testified  that  the  O.  K. 
Brokerage  &  Commission  Company  sold  pools 
on  foreign  races ;  that  when  they  got  returns 
on  the  foreign  races  they  received  a  com- 
mission and  they  paid  the  bets  of  those  who 
won ;  that  Oatea  and  Keisel  were  interested 
with  him  in  the  business,  that  he  recognized 
Kelsel's  handwriting,  and  also  that  of  Oates, 
on  some  of  the  tickets  shown  talm  which  had 
been  Introduced  in  evidence;  that  he  had 
given  Fltch  at  one  time  an  advertisement  to 
be  placed  in  a  hook  being  prepared  for  the 
railroad  men;  that  he  had  paid  Fltch  for 
the  advertisement;  that  In  the  turf  exchange 


conducted  by  defendants,  on  the  presentation 
of  a  ticket  by  the  holder,  in  case  the  holder 
won,  the  same  was  paid  by  defendants,  but 
that  tickets  were  not  returned  unless  the 
holder  won. 

The  foregoing  Is  a  substantial  statement  of 
the  testimony  in  the  most  favorable  light  to- 
ward the  plaintiff. 

There  Is  no  competent  evidence  that  Fltch 
ever  received  more  than  $115  of  plaintiff's 
money.  The  fact  that  the  plaintiff  missed 
$140  from  her  trunk  in  a  room  at  the  hotel 
does  not  tend  to  prove  her  husband  took  the 
same.  The  plaintiff  testifies  she  delivered  to 
Fitch  $115;  hence  his  receiving  such  sum 
may  be  considered  as  establLslied  by  the  ev- 
idence, and  If  there  Is  proof  that  any  of  such 
amount  was  lost  by  him  in  the  gambling  in- 
stitution conducted  by  the  defendants,  the 
plaintiff  would  be  entitled  to  recover  from 
defendant's  to  the  extent  of  the  amount  so 
lost  It  has  been  suggested  by  counsel  In  one 
of  the  briefs,  by  way  of  surmise,  that  the 
figures  in  i>areMtlie«es  on  each  of  the  tickets 
introduced  in  evidence  may  represent  bets 
made  In  each  particular  instance.  The  tick- 
ets on  thi-'ir  face  do  not  purport  to  show  any 
money  bet  or  lost,  and  no  testimony  was  in- 
troduced explaining  their  meaning.  Assum- 
ing that  they  were  admissible  in  evidence  in 
the  first  Instance,  and  that  the  experience  of 
counsel  is  sufficient  to  give  weight  to  the  sur- 
mise ventured,  we  find  the  total  sum  of  the 
parenthetical  numbers  to  be  105.  If,  then, 
the  possession  of  the  tickets  by  Fltch  shows 
that  the  bets  were  lost,  as  claimed  by  couavel 
for  plaintiff,  Fltch  lost  only  $105.  In  order 
for  plaintiff  to  recover  this  amount,  there 
should  be  evidence  tending  to  sliow  that  the 
money  lost  belonged  to  plaintiff.  We  cannot 
speculate  as  to  what  the  tickets  represent. 
The  courts  do  not  take  judicial  notice  of  the 
meaning  of  signs  and  characters  used  by  the 
gambling  profession.  The  plaintiff  called  to 
the  stand  two  of  the  defendants,  who  identi- 
fied the  tickets  as  those  used  in  their  busi- 
ness, but  they  were  not  asked  to  explain 
their  meaning.  Such  proof  should  have  been 
made  In  some  manner.  In  order  for  the 
plaintiff  to  recover,  it  Is  necessary  that  there 
be  some  evidence  to  show  that  Eltdi  lost 
money  belonging  to  the  plaintiff,  without  her 
consent  or  connivance,  by  bets  or  wagers 
made  on  horse  races  in  the  turf  exchange 
conducted  by  the  defendants,  and  that  the 
defendants  received  the  money  either  for 
themselves  or  their  principal.  There  should 
also  be  evidence  to  show  the  amount  lost. 

There  is  no  competoit  evidence  In  the  re- 
cord showing  that  Harry  Fitch  ever  bet  or 
lost  any  definite  or.  even  approximate  sum  of 
money  exc^t  $10  of  his  own  for  which  he 
pawned  his  watch.  Oates  admitted  that 
Fitch  lost  some  money,  but  there  Is  no  com- 
petent testimony  as  to  wiMtf  amount  or  to 
whom  the  money  belonged.  In  the  absence 
of  evidence  to  the  contrary,  jthe  presumpdoQ 
is  that  Fitch  lost  bis  own  money. 
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[4]  It  Is  apparent  that  there  is  not  snffl- 
dent  evldMice  to  sustain  the  verdict  for  the 
amount  awarded,  and  there  Is  slight.  If  any, 
evidence  to  support  a  verdict  in  any  sum, 
but  it  will  not  be  necessary  to  pass  upon  this 
question,  as  this  case  must  be  reversed  and 
a  new  trial  ordered  because  of  error  in  the 
admission  of  testimony.  The  witness  Owen 
testified  that  Fltcb  told  him  that  he  had  lost 
$20  at  one  time  and  $50  at  another.  Proper 
exceptions  were  reserved  by  defendant  to  the 
action  of  the  court  in  admitting  this  testi- 
mony. We  cannot  conceive  upon  what  theory 
the  court  admitted  this  purely  hearsay  evi- 
dence. We  may  add  here  that  the  policy  of 
this  court  to  disregard  errors  not  prejudicial 
is  not  intended  as  a  grant  of  license  to  trial 
courts  to  trample  under  foot  and  wholly  dls- 
r^ard  established  procedure  and  rules  of  ev- 
idence meant  for  the  protection  of  all  citizens 
aUke. 

The  duty  rests  upon  trial  courts  to  conduct 
trials  in  accordance  with  law,  and  not  to  ex- 
periment as  to  how  many  rules  may  be  Wo- 
lated  without  committing  prejudicial  error. 
The  example  of  the  wayward  schoolboy  who 
attempts  to  gauge  with  precision  Just  what 
infractions  of  discipline  will  be  indulged  by 
the  teacher  without  .invoking  the  rod  of  chas- 
tisement ought  not  to  be  followed  by  trial 
courts.  The  evidence  is  not  only  Incompe- 
tent, but  its  admission  in  connection  with 
the  weakness  of  plaintiCTs  proof  is  prejudi- 
cial. The  undisputed  evidence  in  this  case 
sbows  that  the  defendants  were  engaged  In 
an  immoral  and  unlawful  business  which 
should  be  suppressed.  The  law  provides  am- 
ple means  to  suppress  the  business  and  pun- 
ish the  culprits.  We  would  not  discharge 
our  duty  If  we  permitted  any  citizen,  even  a 
gambler,  to  be  deprived  of  property  except 
In  a  manner  authorized  by  law. 

The  judgment  of  the  trial  court  is  revers- 
ed, with  instructions  to  grant  the  defendants 
a  new  trial  and  proceed  otherwise  in  a  man- 
ner not  inconsistent  with  this  opinion. 

PER  OURIAM.    Adopted  in  whole. 

(66  ou.  SI) 

B6AN  V.  VOWBLL  et  aL    (No.  8211.) 

(Supreme  Court  of  Oklahoma.    Aug.  14,  1917.) 

(SyUabut  by  the  Court.) 

1.  Abatement  and  Revival  9=380— Pbeha- 

TUBE    COUUENCEVENT    OF    AOTION  —  WAIVEB 

OF  Objection. 

Objection  that  suit  is  prematurely  brought 

Is  waived,  unless  presented  to  the  trial  court, 

either  by  demurrer  or  answer.     Such  objection 

cannot  be  raised  for  the  first  time  in  this  court. 

2.  GUABDIAN    AND    WaBD    €=>180    —    GUABD- 

iAN'8  Bond— Liability  of  Subeties. 
Sureties  on  a  guardian's  bond  are,  in  the 
absence  of  fraud,  concluded  by  the  decree  of 
the  county  court  duly  entered  on  a  hearing  of 
an  accounting  or  final  settlement,  as  to  the 
amount  of  the  principal's  liability,  although 
the  sureties  are  not  parties  to  the  accounting. 


3.  GnABDIAN    AND    WaBD    «=>180    —    QOABD- 

ian's  Bond— AcconNTiNO  —  Liabilitt  of 

Subeties. 
When  a  guardian  files  an  account  and  up- 
on the  hearing  of  such  account  the  county  court 
fixes  by  decree  the  amount  due  from  the  guard- 
ian to  the  ward  and  decrees  a  removal  of  the 
guardian  for  gross  mismanagement  of  the  estate 
of  the  ward  and  incompetency,  the  sureties  up- 
on such  guardian's  bond  are  concluded,  in  the 
absence  of  fraud,  by  such  decree,  whether  the 
account  so  settled  by  the  county  court  be 
denominated  an  annual  account  or  a  final  ac- 
count. 

4.  Gdabdiar  AND  Wabd  «=»182(6)— Action 
on  Bond— -Judomknt^— Sufficiency  op  Ev- 
idence. 

Evidence  examined,  and  held  to  be  sufficient 
to  sustain  the  judgment  of  the  trial  court. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Hughes  County; 
Geo.  C.  Crump,  Judge. 

Action  by  Earl  Lafayette  Vowell  and 
Joseph  Ijeroy  Vowell  by  their  guardian,  W. 
T.  Anglln,  against  James  Egan  and  others. 
Judgment  for  plaintiffs  and  defendant  James 
Egan   brings  error.     Affirmed. 

Harry  H.  Diamond,  of  Holdenvllle,  for 
plaintift  in  error.  J.  L.  Skinner  and  W.  T. 
Anglln,  both  of  iloldenviUe,  for  defendants 
In  error. 

BUMMONS,  C.  Tills  is  an  action  com- 
menced by  the  defendants  in  error  by  their 
duly  appointed  guardian  against  Rosa  O. 
Crabtree,  nie  Vowell,  thMr  former  guardian, 
and  her  sureties,  upon  her  guardian's  bond. 
The  parties  will  be  hereinafter  designated 
as  they  appeared  In  the  court  below.  The  de- 
fendant James  B)gan  demurred  to  the  petltloD 
of  plaintiff,  which  demurrer  wad:  ovemdedt, 
and  said  defendant  failed  to  except'theietD.; 
Said  defendant  filed  his  snsnrer,' '  fldmitf':! 
ting  the  execution  of  the  bond'set'Ontilav  ttiai 
petition  of  plaintiffs,  but  deifying,  that'  thai 
district  court  of  Hughes  county  had  any  Jutia^. 
diction  or  authority  to  settle  said  account  of' 
the  said  Rosa  C.  Crabtree,  nie  Vowell,  for 
the  reason  that  said  court  never  obtained 
jurisdiction  of  said  action.  He  further  de- 
nied that  said  account  was  a  final  account 
upon  whldi  plalntllfs  could  base  their  action. 
He  then  pleaded  a  set-off  or  counterclaim 
against  the  plaintiffs  in  the  sum  of  $1,058.91. 
At  the  trial  defendant  Egan  was  given  leave 
to  amend  his  answer  by  adding  the  allega- 
tion that  said  order  of  the  county  court  was 
not  a  final  order  and  void,  and  fixes  ho  lia- 
bility upon  which  the  plaintiffs  could  main- 
tain an  action.  Plaintiffs  had  Judgment, 
and  defendant  Egan  brings  error. 

The  record  shows  that  Rosa  Crabtree,  for- 
merly Vowell,  was  duly  appointed  and  quali- 
fied as  guardian  of  the  plaintiffs  in  the  year 
1908,  and  that  as  such  guardian  she  executed 
the  bond  sued  upon  in  this  action.  On  May 
4,  1915,  she  filed  a  report,  purporting  to 
cover  her  actions  as  such  guardian  from  the 
time  of  her  appointment  until  May  1,  191S. 
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The  county  court  of  Hughes  county  set  said 
report  down  for  hearing,  and  on  May  10, 
1915,  heard  said  report,  and  found  that  such 
guardian  was  Indebted  to  Joseph  Leroy  Vow- 
ell  In  the  sum  of  $1,761  and  to  Harl  Lafayette 
Vdwell  in  the  sum  of  $2,081.  The  court  fur- 
ther found  upon  the  testimony  of  said  guard- 
ian that  she  had  no  money  with  which  to 
repay  said  funds,  and  that  she  bad  spent 
such  money.  The  court  further  found  that 
said  guardian  had  grossly  mismanaged  the 
estate  of  her  wards,  and  was  Incompetent  to 
act  as  such  guardian.  The  court  then  adjudg- 
ed said  guardian  to  be  indebted  to  said  warda 
in  the  sums  abov<>.  mentioned,  and  ordered 
that  she  be  removed  as  such  guardian.  W. 
T.  Anglln,  who  was  appointed  as  guardian 
to  succeed  her,  commenced  this  action  upon 
her  guardian's  bond  on  May  25,  1915. 

[1]  The  first  assignment  of  error  presented 
by  the  defendant  urges  that  this  action  was 
prematurely  brought,  in  that  the  time  for  ap- 
peal trom  the  order  of  the  county  court  ad- 
judging the  former  guardian  to  be  indebted 
to  her  wards  and  ordering  her  removed  had 
not  expired  when  this  action  was  commenced. 
If  the  cause  of  action  upon  the  guardian's 
bond  did  not  mature  until  the  expiration  of 
the  statutory  time  allowed  to  appeal  from 
the  order  adjudging  tlie  guardian  to  be  in- 
debted to  the  ward,  which  we  do  not  concede, 
yet  the  defendant  is  not  In  a  position  to  take 
advantage  of  ttiat  fact  in  this  court,  for  the 
reason  that  such  error,  if  error  there  be,  is 
not  properly  before  us  for  review.  Objection 
that  an  action  is  premature  must  be  present- 
ed in  the  trial  court  by  demurrer,  if  it  ap- 
pear upon  the  face  of  the  petition,  «r  by  an- 
swer. The  defendant  did  not  raise  the  ques- 
tion of  the  premature  bringing  of  this  suit  In 
his  answer.  He  demurred  to  the  petition, 
but  he  failed  to  except  to  the  overruling  of 
such  demurrer,  and  he  does  not  predicate  er- 
ror in  the  overruling  of  such  demurrer  in  his 
petition  in  error.  The  objection  urged  in  the 
brief  of  counsel  for  defendant  has  therefore 
been  waived.  1  C.  J.  1152.  i  399;  Western 
Reciprocal  Underwriters'  E]xcbange  v.  Coon, 
38  Ok).  453, 134  I'ac.  22. 

[2,  31  In  the  next  assignment  of  error  the 
defendant  urges  that  there  was  not  sufficient 
evidence  to  sustain  the  Judgment  of  the  trial 
court.  In  his  petition  In  error  the  defendant 
assigns  as  error  the  overruling  of  his  demur- 
rer to  the  evidence  of  plaintiff,  but  the  record 
does  not  disclose  any  demurrer  to  the  evi- 
dence. However,  we  have  examined  the  rec- 
ord, and  find  no  merit  in  this  assignment 
The  defendant  bases  this  assignment  upon 
the  theory  that  the  report  upon  which  the 
county  court  rendered  its  judgment  finding 
the  guardian  Indebted  to  her  wards  was  not 
n  final  report  of  such  guardian,  but  an  annual 
report.  It  appears  from  the  order  of  the 
county  court  that  the  guardian  was  present 
at  the  hearing  of  said  report,  and  that  at 
puch  hearing  she  was  removed  as  guardian, 


so  that  so  far  as  she  was  concerned  the  same 
was  her  final  r^Mrt.  Brewer  v.  Ferryman, 
162  Pac.  791.  In  the  case  of  Southern  Surety 
Co.  V.  Bumey,  34  Okl.  552,  126  Pac.  748,  43 
U  R.  A.  (N.  S.)  308,  It  appears  that  in  that 
case  the  ward  became  dissatisfied  with  her 
guardian's  conduct,  filed  a  petition  for  an  ac- 
counting, a  citation  Issued  out  of  the  county 
court,  and  the  guardian  was  compelled  to 
render  an  account  of  his  doings  as  guardian. 
After  the  hearing  an  order  was  entered  find- 
ing him  indebted  to  his  ward  in  the  sum  of 
$1,570,  and  directing  him  to  pay  said  amount 
at  once,  and  also  removing  him  from  his 
ofiice.  Action  was  brought  upon  his  guard- 
ian's bond,  and  judgment  was  rendered  there- 
on, whldi  was  afiJrmed  by  this  court.  In 
the  syllabus  the  court  says: 

"Sureties  on  a  guardion's  bond  are.  In  the 
absence  of  fraud,  concluded  by  the  decree  of 
tEe  county  court,  difly  entered  on  a  hearing  on 
an  accounting  or  final  settlement,  as  to  the 
amount  of  the  principal's  liability,  although 
the  sureties  are  not  parties  to  the  acoountinp.*' 
Title  Guaranty  &  Surety  Co.  v.  Slinker.  35 
Okl.  128,  128  Pac.  606. 

Whether  or  not  this  account  upon  which 
the  county  court  acted  was  an  annual  or  a 
final  account  is  immaterial  so  far  as  this  case 
Is  concerned.  The  county  court  found  the 
amount  due  from  the  guardian  to  her  wards 
from  the  report  made  by  such  guardian,  and 
while  annual  accounts  are  not  conclusive  as 
against  the  Ward,  they  are  practically  conclu- 
sive against  the  guardian  except  as  to  mat- 
ters of  mistake  or  omission  by  oversight. 
12  R.  C.  L.  1154.  The  accounts  of  a  guard- 
ian, whether  annual  or  final,  when  settled  by 
the  probate  court,  are  prima  facie  evidence 
of  their  correctness.  The  defendant  offered 
no  evidence  impeaching  the  correctness  of 
the  account  settled  by  the  county  court,  and 
such  account,  constituting  prima  facie  evi- 
dence, was  sufllclent  evidence  to  sustain  the 
judgment  of  the  trial  court 

[4]  In  his  third  assignment  of  error,  coun- 
sel for  the  defendant  urges  that  it  does  not 
sufficiently  appear  that  the  defendant  Rosa 
C.  Crabtree  and  Rosa  C.  Vowell.  who  was 
appointed  guardian  of  th^  plaintiff,  are  one 
and  the  same  person.  The  files  of  the  county 
court  In  the  matter  of  this  guardianship, 
offered  in  evidence  by  the  defendant,  show 
that  they  were  signed  by  the  guardian  as 
Rosa  Vowell.  now  Crabtree.  In  the  absence 
of  any  evidence  disputing  the  identity  of  the 
guardian  with  the  Rosa  C.  Crabtree,  who  was 
made  a  defendant  in  this  action,  the  records 
offered  by  the  defendant  are  suflBcient  to 
support  the  judgment  of  the  trial  court  It 
Is  true  that  this  defendant  was  somewhat 
Inaptly  designated,  but  this  Inaptness  Is  not 
suflldent  to  give  any  merit  to  the  hypercriti- 
cal contention  made  by  the  defendant 

Finding  no  error  In  the  record,  the  JudK- 
ment  of  the  court  below  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 
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FARMERS'  STATB  BANK  OF  ADA  r. 
KEENetal.    (No.  6677.) 

(Supreme  Court  of  Oklahoma.    Aug.  14,  1917.) 

(Svttahiu  hii  tJie  Court.) 
t.  Pleading   «=9422— Irtbrtentioit— Veriti- 

CAITON — WaIVEB. 

If  the  plaintiff  falls  -to  make  objection  to 
an  unverified  plea  of  intervention'  before  pro- 
ceeding to  trial,  either  by  filing  a  motion  to 
strike  ase  in  some  other  proper  manner,  he  is 
deemed  to  have  waived  any  objection  to  the  plea 
on  the  groand  of  failure  to  verify  the  same. 
2.  Appeal  and  Erbob  «=3206(2)— Objections 
—Time. 

Objections    to    leading    and    argumentative 
questions  propounded  in  the  trial  of  a  cause  can- 
not, for  the  first  time,  be  made  in  this  court. 
8.  PtBADiNG  «=>165  —  Answer  to  Flea  or 
Intervention— Deniau 

When  an  answer  to  a  plea  of  intervention 
sets  forth  a  general  denial  and  also  affirmative 
matter,  and  such  affirmative  matter  amounts 
tnbetantially  to  a  denial  only  of  the  matters  set 
up  by  the  plea  of  intervention,  it  is  not  neces- 
sary for  the  intervener  to  file  denial  of  such 
affirmative  matter. 
4.  Husband  and  Wife  «=>68,  69,  79,  91,  131 

8),  208— Status  of  Wife— Pbopebty  and 
dntbacts. 

In  this  state  a  married  woman  occupies  the 

same  status  as  her  husband  with  respect  to  the 

right  to  contract,  maintain,  and  defend  actions, 

engage   in    business,    and    acquire   and    convey 

property.     Title  to  her  property  is  not  clouded 

with  any  presumption  that  such  proiwrty  was 

acquired  by  the  efforts  or  means  of  her  husband. 

6.  EsTOPPEi,  ®=sl07  —  Husband  and  Wife 

^s>149(l,  2,  3)— Wife's  Separate  Property 

-Payment  of  Husband's  Debts  — Plead- 

ino. 

The  wife's  separate  property  cannot  be  sub- 
jected to  the  payment  of  her  husband's  debts; 
bat  if,  with  her  knowledge  and  consent,  he  is 
permitted  to  deal  with  it  as  his  own  and  obtain 
credit  upon  it,  such  acts  on  her  part  amount 
to  an  estoppel  in  pais.  For  such  estoppel  to  be 
effective  in  favor  of  a  creditor  of  her  husband 
in  an  action  to  subject  her  property  to  the  pay- 
ment of  her  husband's  debts,  the  facts  showing 
such  estoppel  must  be  specifically  pleaded,  and 
mast  be  established  by  the  weight  of  the  evi- 
dence. 

6.  Limitation  of  Actions  «s>100(1)  —  Run- 
ning OF  Statute— Fraud. 

In  cases  of  fraud,  the  statutes  of  limitation 
ran  only  from  the  time  of  the  discovery  of  the 
frand,  or  from  such  time  as  the  defrauded  party, 
with  ordinary  diligence,  might  have  discovered 
the  frand. 

7.  Limitation  of  Actions  «s»100(18)— Fraud 
—DiBCOVEBY— Notice. 

When  a  relation  of  trust  or  confidence  ex- 
ists, making  it  the  duty  of  the  defrauder  in 
the  trust  capacity  to  disclose  the  true  state  of 
facta,  the  defrauded  party  is  not  charged  with 
constructive  discovery  of  the  fraud  on  account 
of  the  &cts  being  a  matter  of  public  record. 

8.  Attachment  €=3l7S— Judgment  4=9780(5) 
—Lien— Legal  Title. 

A  judgment  or  an  attachment  lien  does  not 
reach  the  mere  legal  title  of  property  in  the 
debtor,  when  the  equitable  title  is  in  another. 

9.  Fraudulent  Conveyances  ©=>57(5)— Hus- 
band's Gift  to  Wife— Validity. 

At  a  time  when  the  husband  is  not  indebted, 
be  may  make  a  gift  of  property  to  his  wife. 
Such  gift  is  valid,  and  vests  the  title  to  such 
property  In  his  wife. 


10.  Husband  and  Wife  «=s>135— Wife's  Sep- 
abate  Estate— Husband  as  Trustee. 

When  a  husband  acquires  the  legal  title  to 
land  belonging  to  his  wife's  separate  estate,  he 
is  deemed  to  hold  it  in  trust  for  her  benefit,  in 
the  absence  of  direct  evidence  tbat  she  intended 
to  make  a  gift  of  the  property  to  him. 

11.  Fraudulent  (^nveyances  «=»95(2)  — 
Husband's  Conveyance  to  Wife— Vaud- 
ity. 

When  irreconcilable  differences  arise  be- 
tween the  husband  and  wife,  a  conveyance  by 
him  of  property  to  her  for  the  protection  and 
support  of  herself  and  their  children,  in  consid- 
eration of  articles  of  separation,  is  valid,  and 
vests  title  in  her  as  against  creditors  of  the  hus- 
band not  holding  a  lien  against  such  property. 

Commissioners'  Opinion,  Division  No.  1. 
E3iTor  from  District  Court,  Pontotoc  County ; 
Tom  D.  McKown,  Judge. 

Consolidated  actions  by  the  Farmers'  State 
Bank  of  Ada,  Okl,,  against  O.  H.  Keen,  in 
whlcli  Sadie  E.  Ke«i  is  intervener.  Judg- 
ment for  intervener,  and  plaintiff  brings  er- 
ror,   Afilrmed. 

C.  F.  Green,  of  Ada,  for  plaintiff  in  error. 
J.  F.  McKeel,  of  Ada,  for  defendant  in  error 
Sadie  E.  Keen. 

STEWART,  O.  PlalnUff,  Farmers'  State 
Bank  of  Ada,  sought  to  sell  under  execution 
as  the  property  of  G.  H.  Keen  certain  lots 
in  the  city  of  Ada  claimed  by  the  intervener, 
Sadie  E  Keen.  In  another  action  plaintiff 
sought  to  take  such  property  in  attachment 
to  satisfy  another  claim  upon  which  suit  was 
brought  against  G.  H.  Keen.  By  agreement 
of  parties  the  actions  were  consolidated,  and 
the  issues  were  tried  between  the  plaintiff 
and  the  intervener  as  to  the  title  of  the  prop- 
erty, resulting  in  a  verdict  of  the  jury  and 
judgment  of  the  court  in  favor  of  the  inter- 
vener for  the  title  and  possession  of.  the 
property.  From  such  judgment  of  the  court 
the  plaintiff  duly  appeals. 

[1]  The  plaintiff  urges  as  one  of  the  rea- 
sons wliy  the  intervener  should  not  recover 
that  the  plea  of  intervention  in  the  attach- 
ment proceedings  was  not  verified  as  requir- 
ed by  statute.  On  an  examination  of  the  rec- 
ord we  find  that  the  plaintiff  made  no  objec- 
tion to  the  plea  of  intervention  for  the  rea- 
son that  the  same  was  not  verified ;  that  no 
motion  to  strike  was  made,  and  no  ezcep 
Uons  were  preserved,  to  be  considered  by  thin 
court;  hence  the  plaintiff  cannot  avail  it- 
self of  this  objection.  IXiughty  v.  Funk,  24 
Okl.  312, 103  Pac.  634. 

[2]  The  plaintiff  also  asks  for  reversal  be- 
cause of  certain  testimony  elicited  from  the 
intervener  by  leading  and  argumentative 
questions  on  the  part  of  her  counsel ;  the 
plaintiff  in  its  brief  admits  that  no  objection 
was  made  to  this  testimony.  It  is  now  too 
late  to  urge  the  admission  of  such  testimony 
as  error.  On  examination  of  the  testimony, 
however,  we  do  not  find  that  the  same  was 
prejudicial,  and  we  are  of  the  opinion  that 
(he  judgment  of  the  court  would  have  been 
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the  same,  Irrespective  of  the  admission  of 
"such  testimony. 

[3]  It  is  further  contended  by  the  plalntifT 
that  the  response  of  the  plaintiff  to  the  plea 
of  interrention  was  not  denied  by  any  plead- 
ing filed  by  the  intervener,  and  for  such  rea- 
son, under  our  statutes,  every  material  allega- 
tion of  new  matter  in  the  response  should 
have  been,  for  the  purpose  of  the  action,  tak- 
en as  true.  We  have  examined  the  response 
and  the  pleas  of  intervention,  and  find  that 
the  intervener  fully  sets  up  her  claim  of  ti- 
tle ;  that  the  response  in  legal  effect  amounts 
to  no  more  than  a  general  denial  on  the  part 
of  the  plaintiff.  There  are  no  material  alle- 
gations of  new  matter  set  forth  in  such  re- 
sponse, which  were  not  placed  in  issue  by  the 
plea  of  Intervention  and  the  general  denial 
contained  in  the  response ;  hence  this  conten- 
tion of  the  plaintiff  in  our  opinion  is  without 
merit 

The  undisputed  evidence  in  this  case  shows 
that  Q.  H.  Keen  and  the  intervener  had  been 
husband  and  wife;  that  shortly  after  their 
marriage,  and  in  November,  1907,  a  farm  was 
purchased  by  the  intervener;  that  she  fur- 
nished about  $275  of  the  money,  being  money 
given  to  her  by  her  father;  that,  as  a  gift, 
her  husband  furnished  the  remainder  of  the 
money  to  purchase  the  farm,  the  same  being 
conveyed  to  the  Intervener ;  that  on  Septem- 
ber 14,  1000,  the  farm  in  question  was  traded 
by  her  husband  for  the  lots  In  the  city  of 
Ada  Involved  in  this  suit  and  for  other  prop- 
erty; that,  without  the  knowledge  or  consent 
of  the  intervener,  her  husband  took  the  deed 
to  th^  lots  in  his  own  name;  that  in  1911 
domestic  trouble  arose  between  G.  H.  Keen 
and  the  intervener;  that  their  differences 
were  irreconcilable,  and  that  the  intervener 
and  her  husband  agreed  to  separate ;  that  on 
May  11,  1911,  she  first  discovered  that  the 
lots  In  question  had  been  conveyed  to  her 
husband.  Instead  of  to  herself,  and  on  such 
day  her  husband  made  and  executed  a  con- 
veyance of  the  lots  to  her  which  deed  was 
duly  recorded ;  that  such  deed  recites  as  a 
consideration  "articles  of  separation  and  ?1, 
cash  in  hand  paid."  The  testimony  of  the  In- 
tervener, which  is  not  disputed  by  the  evi- 
dence, is  to  the  effect  that  the  real  considera- 
tion was  the  fact  that  her  property  had  been 
traded  for  the  lots,  and  that  It  was  her  de- 
sire and  that  of  her  husband  to  vest  In  her 
the  legal  title  of  the  property  which  equita- 
bly belonged  to  her,  and  further  that,  her 
husband  and  she  having  agreed  to  separate, 
he  desired  to  be  relieved  from  further  pe- 
cuniary obligations  to  her,  and  she  agreed  to 
sign  articles  of  separation,  which  were  not 
executed  at  the  time,  but  afterwards  were 
duly  signed  by  her.  It  further  appears  from 
the  evidence  that  the  plaintiff  on  the  8th  day 
of  iFebruary,  1912,  obtained  a  Judgment 
against  G.  H.  Keen,  and  certain  property  of 
G.  H.  Keen  was  sold  under  execution  and  ap- 
plied on  such  judgment;  that  in  February, 
1913,  an  alias  execution  was  issued  in  such 


case,  and  the  lots  were  advertised  to  be  sold 
imder  such  execution  as  the  property  of  G. 
H.  Keen,  In  which  proceeding  the  intervener 
appeared  and  filed  her  plea.  It  further  ap- 
pears that  the  intervener  built  a  house  upon 
the  lots  In  question  out  of  her  own  funds, 
and  that  in  February,  1912,  she  moved  with 
her  two  minor  children  Into  the  house  on 
Buch  lots.  The  plaintiff  on  the  15th  day  of 
January,  1913,  filed  another  suit  against  O. 
H.  Keen  for  the  sum  of  $57,  and  sought  to 
take  the  same  property  In  attachment  on  the 
ground  that  6.  H.  Keen  was  a  nonresident  of 
the  state.  In  this  proceeding  Sadie  E.  Keen 
also  Intervened,  and,  as  before  stated,  the 
two  actions  were  consolidated  by  agreement. 

[4]  The  plaintiff  urges  several  legal  prop- 
ositions In  support  of  the  assignment  of  er- 
ror that  the  verdict  is  not  supported  by  the 
evidence  and  is  contrary  to  law.  A  number 
of  authorities  are  cited  to  sustain  the  prop- 
osition that,  when  a  married  woman  pur- 
chases property,  the  presumption  is  that  it 
was  paid  for  with  funds  of  her  husband,  and 
that  one  who  would  establish  title  In  a  mar- 
ried woman  has  the  burden  of  proving  that 
the  means  were  not  furnished  by  her  husband. 
We  do  not  find  that  such  authorities  support 
the  proiiositlon  made  by  plaintiff,  especially 
in  view  of  the  statutes  of  our  state  which  ac- 
cord to  a  married  woman  the  same  legal 
status  and  the  same  freedom  of  contract  en- 
Joyed  by  the  husband.  In  this  state  the 
husband  and  wife  are  authorized  to  enter  in- 
to engagements  and  contracts  with  each  other, 
and  the  wife  may  convey  her  own  property 
without  the  consent  of  her  husband ;  she  baa 
the  right  to  engage  In  business  for  herself,  and 
to  maintain  and  defend  actions  without  Join- 
ing her  husband ;  her  separate  property  is  not 
liable  for  the  debts  of  her  husband,  and  it 
is  provided  by  section  3363,  R.  L.  1910,  that: 

"Woman  shall  retain  the  same  legal  existence 
and  legal  personality  after  marriage  as  before 
marriage,  aud  shall  receive  the  same  protection 
of  all  her  rights  as  a  woman,  which  her  husband 
does  as  a  man." 

It  would  place  an  unusual  hardship  upon  a 
married  woman  to  permit  her  to  engage  in 
business,  acquire  property  for  herself,  and 
dispose  of  same,  and  at  the  same  time  have 
her  property  Interests  clouded  by  the  pre- 
sumption that  the  same  were  acquired  with 
money  of  her  husband,  thus  Impeding  trans- 
fers of  the  property  and  subjecting  her  to 
harassing  litigation,  handicapped  by  burdens 
in  establistiing  her  title  not  Imposed  up<Mi 
others.  But  assuming  that  the  contention  of 
plaintiff  is  correct,  we  are  Inclined  to  believe 
from  the  evidence  in  this  case  that  the  inter- 
vener has  overcome  such  presumption  by  the 
weight  of  the  evidence. 

[S]  It  Is  next  urged  by  plaintiff  that  the 
wife's  separate  property  may  become  subject 
to  the  debts  of  her  husband,  in  case  he  is  per- 
mitted to  deal  with  it  as  his  own  and  obtain 
credit  upon  it,  with  her  knowledge  and  con- 
sent. This  is  unquestionably  a  correct  state- 
ment of  the  law,  but  In  our  opinion  does 
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not  apply  to  the  pleadings  nor  to  the  facts  In 
this  case.  The  authority  cited  by  plaintiff 
on  this  proposition,  to  wit,  De  Votle  et  al.  v. 
McGerr,  15  Colo.  467,  24  Pac.  923,  22  Am.  St. 
Rep.  426,  supports  the  proposition  of  law  an- 
nounced, but  in  the  opinion  it  is  further 
stated: 

"An  estoppel  in  pais  cannot  be  proved  under 
the  general  or  specific  denial  provided  by  the 
Oode,  but  must  be  specially  pleaded  as  new  mat- 
ter, in  order  to  be  available  as  a  defense." 

That  an  estoppel  in  pais  must  be  specially 
{•leaded  and  proven  is  in  accord  with  the  gen- 
eral current  of  authorities  in  Code  states, 
and  Is  supported  by  the  following  autboritiks: 
Walt  on  Fraudulent  Conveyances  (3d  I^.) 
p.  534;  8  PI.  &  Pr.  p.  11;  4  Am.  &  Eng. 
267.  And  such  is  the  uniform  holding  of  this 
court,  as  shown  by  the  following  cases: 
Nance  v.  Okl.  Fire  Ins.  Co.,  81  Okl.  208,  120 
Pac.  friS,  38  L.  R.  A.  (N.  S.)  426;  Sapulpa  v. 
Sapulpa  Oil  &  Gas  Co.,  22  Okl.  347,  97  Pac. 
1007:  Blakemore  v.  Johnson,  24  Oki.  544, 
108  Pac.  554;  American  Jobbing  Ass'n  t. 
James,  24  Okl.  460,  103  Pac.  670;  Holt  v. 
Holt,  23  Okl.  639,  102  Pac.  187;  Cooper  y. 
Flesner,  24  Okl.  47,  103  Pac.  1016,  23  L.  R.  A. 
(N.  S.)  1180,  20  Ann.  Gas.  29;  Deming  Iny. 
Co.  y.  Shawnee  Fire  Ins.  Co.,  16  Okl.  1,  83 
Pac.  918,  4  L.  R.  A.  (N.  S.)  607;  Tonkawa 
Milling  Co.  v.  Tonkawa,  15  Okl.  672,  83  Pac. 
915.  There  is  nothing  either  in  the  pleadings 
or  the  testimony  in  this  case  to  show  that 
G.  H.  Keen  obtained  any  credit  from  the 
bank  or  any  one  else  upon  the  property  in 
question,  nor  does  it  appear  that  the  inter- 
vener permitted  him  to  hold  out  snch  prop- 
erty as  his  in  order  to  obtain  credit.  . 

(•,  7]  The  plaintiff  quotes  from  decisicms 
of  this  court  construing  our  statute  requiring 
an  action  on  the  ground  of  fraud  to  be 
brought  within  two  years  from  the  discovery 
of  fraud,  and  contends  that  the  record  shows 
that  the  title  to  the  lots  in  -question  were  in 
Mr.  Keen,  and  that  defendant  is  charged 
with  constructive  notice  from  the  date  of  the 
record  of  such  deed.  We  do  not  understand 
that  an  action  has  been  brought  by  the  inter- 
vener on  the  ground  of  fraud.  She  did  not 
sue  to  cancel  any  deed  or  instrument  on  such 
ground.  We  suggest  that  in  less  than  two 
years  before  the  recording  of  the  deed  to  Mr. 
Keen  embracing  the  lots  involved  he  conveyed 
the  lots  to  the  intervener,  thus  rendering  un- 
necessary the  bringing  of  an  action  on  her 
part. 

Since  the  plaintiff  has  raised  this  question, 
we  deem  it  proiier  to  distinguish  the  anthori- 
tles  cited-  by  the  plaintiff.  Generally  speak- 
ing, when  a  fraudulent  transaction  is  a  mat- 
ter of  public  record,  so  that  a  party  interest- 
ed has  abundant  means  of  finding  out  the 
facts  of  such  record,  he  is  charged  with  no- 
tice of  the  record  facts ;  and,  though  he  may 
not  have  actual  notice,  be  is  held  to  have 
constructively  discovered  the  acts  consti- 
tuting the  fraud.  However,  a  different  rule 
prevails  when  a  relation  of  trust  and  conU- 
dence  exists.  The  rule,  correctly  stated,  is 
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that  In  case  of  fraud  the  statutes  of  limita- 
tion begin  to  run  only  from  the  time  of  the 
discovery  of  the  fraud,  or  from  such  time  as 
the  defrauded  party,  with  ordinary  diligence, 
might  have  discovered  the  fraud.  If  one 
acts  as  agent  for  another  in  a'  transaction, 
ordinary  diligence  does  not  require  that  pub- 
lic records  be  searched  in  order  to  find  out 
whether  or  not  the  trust  relationship  was 
abused.  The  principal  in  such  a  case  has  a 
right  to  rely  upon  the  fidelity  of  the  agent, 
and  the  agent  is  charged  with  the  dut?  of  re- 
vealing the  facts  to  the  principal.  It  Is 
especially  true  that  one  spouse  may  and 
should  confide  in  the  other,  and  it  is  not 
reasonable  to  charge  the  wife  with  notice  of 
public  records  in  transactions  in  which  the 
husband  acts  as  her  agent.  In  Vigus  v. 
O'Bannon,  118.111.  334,  8  N.  E.  778,  It  is  said: 

"But  this  failure  to  use  diligence  will  be  ex- 
cused where  a  relation  ot  trust  or  confideiice  ex- 
isted, making;  it  the  duty  of  the  defrauder  in  the 
trust  capacity  to  disclose  the  true  state  of 
facts,  and  the  defrauded  party,  confiding  in 
such  duty,  was  prevented  from  discovering  it." 

It  is  said  by  Chief  Justice  Ilorton  in  Duf- 
fltt  y.  Tuhan,  28  Kan.  293  (208): 

"In  a  case  like  this,  the  statute  does  not  begin 
to  run  until  the  fraud  is  discovered.  For  this 
purpose  there  is  no  constructive  discovery.  If 
an  agent  or  tenant  should  fraudulently  allow  the 
lands  of  his  principal  or  landlord  to  he  sold  for 
taxes,  and  take  the  deed  himself  and  put  it  on 
record,  this  would  not  be  notice  to  the  principal 
or  landlord  that  would  set  running  the  statute 
that  would  bar  him  from  'an  action  for  relief 
against  the  fraud." 

See,  also,  McMahon  y.  McGraw,  26  Wis. 
622;  Duff  y.  Duff,  71  Cal.  613,  12  Pac.  670; 
Bradford  y.  McCormlck,  71  Iowa,  129,  32  N. 
W.  93 ;  Losch  y.  Pickett,  36  Kan.  216,  12  Pac. 
822. 

[I,  •]  It  is  weU  settled  in  this  state  that 
the  lien  of  a  judgment  does  not  attach  to  the 
mere  legal  title  to  land,  when  the  equitable 
estate  is  in  another,  and  that  an  attachment 
or  a  Judgment  lien  reaches  only  ttie  interest 
of  the  Judgment  debtor  In  real  estate.  .  Gil- 
breath  et  al.  V.  Smith,  150  Paa  719;  Scott- 
Baldwin  &  Co.  y.  McAdams,  43  Okl.  161,  141 
Pac.  770;  Lunn  v.  Kellison,  153  Pac.  1136; 
J.  I.  Case  Threshing  Mach.  Co.  v.  Walton 
Trust  Co.  et  al.,  89  OkL  749,  130  Pac  769. 
Hence  in  this  case  it  must  follow  that.  Ir- 
respective of  the  deed  made  by  G.  H.  Keen 
to  the  intervener,  If  the  evidence  shows  that 
the  actual  title  at  all.  times  since  making  the 
deed  to  G.  H.  Keen  was  in  the  intervener, 
the  lots  cannot  be  reached  either  by  execu- 
tion or  by  attachment  as  the  property  of  G. 
U.  Keen. 

The  plaintiff  admits  that  the  intervener  has 
a  $275  interest  in  the  lots,  being  the  $275 
which  the  testimony  shows  she  originally 
furnished  to  buy  the  farm  conveyed  to  her,  in 
exchange  for  which  the  title  to  the  lots  in 
question  was  acquired;  and  the  plaintiff 
offers  to  pay  to  the  Intervener  this  sum  of 
money  on  the  condition  that,  after  payment 
of  same,  the  lots  be  subjected  to  payment  of 
its  claims.     Unquestionably,  the  intervener 
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only  furnished  $276  at  the  time  the  farm 
was  purchased;  bnt  the  undisputed  testimo- 
ny Is  that  her  husband  made  her  a  gift  of 
the  additional  amount  necessary  to  purchase 
the  farm.  It  does  not  appear  that  her  hus- 
band at  that  time  was  Indebted  to  any  one, 
and,  there  being  no  evidence  that  he  was  so 
indebted,  we  must  conclude  that  be  had  a 
right  at  that  time  to  make  a  gift  to  his  wife 
or  to  any  one  else,  and  that  the  Intervener 
acquired  both  the  legal  and  equitable  title 
to  the  farm.  The  farm  being  her  property 
and  traded  for  the  lots  involved,  the  deed  to 
the  lots  being  taken  In  the  name  of  her  hus- 
band without  her  knowledge  or  consent,  she 
became  the  equitable  owner  of  the  lots. 

[10]  At  pa«e  536,  Wait  on  Fraudulent  Con- 
veyances, the  author  says: 

"Whenever  a  husband  acquires  possession  of 
the  separate  property  of  his  wife,  whether  with 
or  without  her  consent,  be  must  be  deemed  to 
hold  it  in  trust  for  her  benefit,  in  the  absence  of 
any  direct  evidence  that  she  intended  to  make 
a  gift  of  it  to  him." 

Section  6660,  R.  U  1910,  reads: 

"When  a  transfer  of  real  property  is  made  to 
one  person,  and  the  consideration  therefor  is 
paid  by  or  for  another,  a  trust  is  presumed  to 
result  in  favor  of  the  person  by  or  for  whom 
such  payment  is  made." 

The  law  of  this  state  as  to  resulting  trusts 
la  admirably  expounded  In  the  well-consid- 
ered opinion  of  Chief  Justice  Sharp  in  J.  I. 
Case  Threshing  Mach.  Co.  v.  Walton  Trust 
Co.  et  al.,  supra.  In  that  case  the  court 
holds: 

"Resulting  trusts  are  not  within  the  statute 
of  frauds,  and  may  therefore  be  established  by 
parol  evidence,  when  not  otherwise  incompe- 
tent." 

See,  also,  McCoy  v.  McCoy,  30  Okl.  380, 
121  Pac.  176,  Ann.  Cas.  1013C,  146,  an  able 
opinion  by  Commissioner  Harrison. 

In  Brisco  et  al.  v.  Norris  et  al.,  112  N.  C. 
671,  16  S.  E.  850,  the  creditors  of  the  husband 
sought  to  set  aside  a  deed  made  by  him  to 
his  wife,  and  it  appeared  that  the  deed  was 
executed  after  the  maturity  of  the  husband's 
obligation  and  recorded  immediately  after 
the  attorneys  for  the  creditors  had  been  urg- 
ing payment  of  the  debt  The  Jury  found 
that  the  land  conveyed  was  purchased  with 
the  wife's  separate  estate  and  that  the  legal 
title  was  placed  In  her  husband  by  her  con- 
sent, with  an  agreement  that  he  would  con- 
vey the  land  to  her  when  requested.  It  was 
beld  that  It  was  Immaterial  with  what  Intent 
the  deed  was  made  to  the  husband  and  by 
him  to  bis  wife.  The  court  in  Its  opinion 
said: 

"Upon  this  state  of  facts,  the  husband  beld  the 
land  as  trustee  for  the  wife  (Lyon  v.  Akin,  78 
N.  C.  258;  Kirkpatrick  v.  Hofmes.  108  N.  O. 
206,  12  S.  E.  1037),  and  her  rights  in  it 
were  in  effect  the  same  before  the  execution  of 
the  deed,  which  is  alleged  to  have  been  made 
with  fraudulent  intent,  as  they  were  after  its 
execution  and  delivery.  Its  effect  was  merely 
to  vest  in  her  the  legal  title  to  the  land  of  which 
she  was  before  the  equitable  owner,  her  title  be- 
ing such  as  to  enable  her,  upon  the  strength  of 
it,  to  recover  the  land  from  her  husband,  or 


from  any  one  purchasing  of  him  with  notice  of 
her  rights  (I^on  v.  AUn,  supra),  or  from  any 
one  who  had  bought  the  land  at  a  sale  under  exe- 
cution against  her  husband ;  for  such  purchaser 
would  acquire  only  such  title  as  the  husband 
had.  Hence,  these  facts  being  established,  it 
became  immaterial  to  inquire  with  what  intent 
the  deed  was  made  and  accepted,  for  the  substan- 
tial rights  of  none  of  the  parties  have  been 
changed  thereby." 

[11]  We  are  also  of  the  opinion  that  tbo 
articles  of  separation  constitute  a  valid  con- 
sideration, even  as  against  creditors.  In 
Pippin  V.  Tapia  et  al.,  148  Ala.  353,  42  South. 
645,  the  question  arose  as  to  whether  a  deed 
made  by  the  husband  to  the  wife  was  volun- 
tary  as  to  creditors.  Hie  court  in  the  syl- 
labus uses  this  language: 

"Where  a  wife,  having  commenced  divorce 
proceedings  against  her  husband  and  obtained 
an  injunction  against  bis  disposing  of  his  prop- 
erty, enters  into  a  contract  with  him  whereby 
he  agrees  to  cease  drinking  and  to  properly  sup- 
port her,  and  to  execute  to  her  a  deed  to  be 
placed  in  escrow,  to  be  delivered  to  her  on  his 
breaking  his  agreement,  she  agreeing  to  continue 
her  suit  and  live  with  him,  such  deed  is  not  vol- 
untary to  any  extent,  as  regards  the  question  of 
fraudulent  conveyance,  though  the  property  con- 
veyed was  worth  more  than  she  could  have  re- 
covered as  alimony." 

For  a  long  time  it  was  the  holding  of  the 
English  courts  that,  the  separation  of  bus- 
band  and  wife  being  against  public  policy,  a 
conveyance  of  property  In  consideration  of 
articles  of  separation  was  void.  It  was  also 
a  theory  of  the  ancient  common  law  that  ttae 
being  of  the  wife  was  absorbed  in  that  of 
her  husband,  and  therefore  the  wife  and 
husband  could  not  contract  with  each  other. 
But  as.  domestic  troubles  continuously  re- 
curred. In  which  It  was  necessary  to  take 
cognizance  of  actual  conditions  and  circum- 
stances arising  from  separation  of  husband 
and  wife,  rather  than  of  idealistic  theories, 
correct  ethically  and  morally,  but  sometimes 
impracticable  of '  application.  It  became  the 
custom  of  husbands  separating  from  their 
wives  to  place  the  legal  title  of  property  la 
trustees  for  the  use  and  benefit  of  their 
wives,  and  such  conveyances  were  upheld  by 
the  courts.  The  modem  policy  is  well  ex- 
pressed In  the  language  of  Dr.  Schooler  on 
page  330  of  his  work  on  Domestic  Relations: 

"Inasmuch,  then,  as  separation  deeds  are  not 
enforced  either  in  England  or  the  United  States, 
at  the  present  day,  without  regard  to  the  policy 
of  stipulations  or  covenants  in  question,  the  lim- 
it of  judicial  support  may  be  drawn  at  the  sup- 
port of  provisions  which,  supposing  separation 
inevitable,  carry  the  fulfillment  of  conjugal  du- 
ties and  rights  after  a  reasonable,  and  becoming 
manner  into  that  relation.  For  equity  can  only 
sanction  what  is  fair  and  beneficial;  and  here 
cognizance  is  taken,  not  of  the  separation,  but 
of  circumstances  and  a  settlement  attending  that 
state." 

As,  under  our  statutes,  the  husband  and 
wife  may  contract  with  each  other,  the  inter- 
vention of  trustees  is  not  necessary  In  cases 
of  separation.  Section  3354,  R.  U  1910,  pro- 
vides that,  while  the  hnsband  and  wife  can- 
not by  contract  alter  their  legal  relations  ex- 
cept as  to  property,  they  may  agree  in  writ- 
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tag  to  an  Immediate  separation  and  make 
provisions  for  tbe  support  of  either  and  tbelr 
children  during  the  separation.  Section  3355, 
R.  U  1910.  reads: 

"The  mutual  consent  of  the  parties  is  a  suf- 
Gcient  consideration  for  such  an  ogreement  as  is 
mentioned  in  the  last  section.'' 

We  do  not  hold  that  the  statutes  to  which 
reference  is  made  or  the  judicial  trend  en- 
courages separations  between  husband  and 
wife.  Existing  marital  relations  cannot  be 
altered  by  contract ;  but,  in  view  of  the  fact 
that  such  separations  inevitably  take  place, 
the  statute  Is  meant  to  give  legal  effect  to 
necessary  agreements  for  the  protection  of 
each  spouse,  and  to  define  and  enforce  the 
duties  of  one  toward  the  other — not  to  leg- 
alize the  separation  itself,  but  to  meet  the  at- 
tendant condition.  In  executing  such  a  con- 
tract, it  is  assumed  that  a  breach  of  conju- 
gal relations  exists,  and  that,  In  effect,  a 
separation  has  already  happened. 

On  either  theory  of  consideration  present- 
ed, we  think  the  deed  from  Keen  to  his  wife 
must  be  upheld,  and  that,  after  the  execution 
of  such  deed,  she  had  both  the  legal  and 
equitable  title  to  the  lots  Involved.  EK-en  if 
no  deed  had  been  made  by  Keen  to  the  inter- 
vener, she  would  have  the  equitable  title, 
and  the  property  could  not  be  taken  for  her 
husband's  debts. 

The  Judgment  of  the  trial  court  Is  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


«6  ou.  S&) 

FIRST  NAT.  BANK  OF  MADIIX  v.  ROSS. 
(No.  8234.) 

(Supreme  Ooort  of  Oklaboma.    Aug.  14,  1017.) 

(Syllabut  hv  the  Court.) 
Bnxs  ANo  Notes  ®=>53S(7)— Pabt  Payment 

— iNSTBnCTION. 
In  an  action  by  a  bona  fide  holder  of  a  ne- 
gotiable promissory  note,  where  there  is  d  plea 
of  part  paj'inent  and  of  tender  of  the  balance, 
it  is  error  to  refuse  a  rcqaested  instruction  that, 
if  the  jury  find  that  the  defendant  paid  to  the 
original  nayee  of  said  note  any  sum  of  money 
after  the  sale  of  said  note  by  the  payee  to  the 
plaintiff,  such  payment  could  not  be  considered 
as  a  credit  on  such  note,  unless  the  payee,  when 
receiving  payment,  acted  as  agent  tor  the  plain- 
tiff, nnless  they  further  find  that  said  payment 
was  afterwards  paid  on  said  note  to  the  plain- 
tiff, or  that  the  receipt  of  such  pnyment  by  the 
original  payee  was  ratified  by  the     '  lintiff. 

(Commissioners'  Opinion,  Division  No.  1. 
.  Error  from  (County  Court.  Carter  (County ; 
Thomas  W.  Champion,  Judge. 

Replevin  by  the  First  National  Bank  of 
Madlll  against  W.  F.  Ross.  Judgment  for 
plaintiff  for  the  sura  of  $T0,  and  in  favor  of 
the  defendant  for  costs,  and  plaintiff  brings 
errOE.    Reversed  and  remanided. 

Geo.  S.  March,  of  MaVlill,  for  pialntUT  in 
error.  J.  B.  Champion,  of  Ardmore,  for  de- 
fendant In  error. 


RUMMONS,  C.  This  Is  an  action  in  re- 
plevin brought  by  the  plaintiff  In  error 
against  the  defendant  in  error^  for  the  pos- 
session of  certain  chattels  described  in  a 
chattel  mortgage  executed  by  the  defendant 
in  error  to  secure  the  payment  of  a  prouis- 
sory  note  upon  which  there  was  claimed  to 
be  a  balance  due  of  $105,  together  with  in- 
terest and  attorney's  fees.  The  parties  will 
be  hereinafter  designated  as  they  appear  in 
tlie  court  below.  The  defendant  answered 
the  petition  of  plaintiff,  pleading  payment  of 
the  sum  of  $350,  and  a  tender  to  plaintiff  of 
a  balance  of  $70,  upon  said  promissory  note. 
The  cause  was  tried  to  a  jury,  resulting  in 
a  verdict  for  the  defendant  for  the  possession 
of  the  property,  directing  that  the  defendant 
pay  to  plaintiff  $70,  without  Interest  or  costs 
of  suit.  Upon  this  verdict  the  court  entered 
judgment  for  the  plaintiff  for  the  sum  of  $70, 
and  for  the  defendant  for  the  costs  of  the 
action.  Plaintiff,  having  unsuccessfully 
moved  for  a  new  trial,  prosecutes  this  pro- 
ceeding in  error. 

The  only  assignment  of  error  necessary  to 
be  consi'dered  complains  of  the  refuiial  by  the 
court  of  the  following  instruction  requested 
by  plaintiff : 

"That  if  tbey  find  that  the  defendant  paid  to 
one  R.  H.  Chowning  any  sum  of  money  after 
the  sale  of  the  said  note  in  question  by  said 
Chowning  to  the  plaintiff  herein,  and  said 
Chowning  was  not,  when  receiving  said  sum, 
acting  as  agent  for  the  plaintiff,  then  and  in 
that  event  said  payment  could  not  be  considered 
as  a  credit  on  the  note,  unless  they  further  find 
that  said  payment  was  afterwards  paid  on  said 
note  to  the  plaintiff,  or  that  said  payment  to 
said  Chowning  was  ratified  by  the  plaintiff 
herein." 

The  record  discloses  that  the  promissory 
note  executed  by  the  defendant  was  negoti- 
able and  was  executed  on  November  24, 1013, 
payable  to  R.  H.  Chowning  or  order,  on  Oc- 
tober 15,  1914;  that  Chowning  negotlateSd 
said  not«  to  the  plaintiff  ou  December  29. 

1913.  The  defendant  testified  that  he  paid  R. 
H.  (Chowning  $125  on  this  note  in  May.  1914; 
that  in  November,  1014,  he  paid  or  causetl 
to  be  paid  to  plaintiff  the  sum  of  $22.5,  in  two 
payments  of  $125  and  $100,  respectively; 
that  afterwards,  in  November,  1914,  he  ten- 
dered plaintiff  the  sum  of  $70  as  the  balance 
on  said  note.  Thei-e  was  no  attempt  on  the 
part  of  the  defendant  to  dispute  the  fact  that 
plaintiff  was  a  bono  fide  holder  of  the  prom- 
issory note.  The  plaintiff's  evidence  denied 
the  receipt  of  any  payment,  except  the  pay- 
ment of  $125  and  $100  in  November,  1914. 
There  was  no  evidence  tliat  Chowning  repre- 
sented the  plaintiff  in  any  way,  or  that  plain- 
tiff in  error  received  the  payment  of  $125 
claimed  to  have  been  made  to  him  in  May, 

1914,  or  that  it  had  ever  ratified  the  accept- 
ance of  said  payment 

This  note  being  negotiable,  the  defendant 
was  bound  to  take  notice  of  the  fact  that  his 
obligation  was  liable  to  be   transferred  to 


>Por  other  comb  see  same  toplo  and  KBT-NUMBEK  in  sU  Key-Numbered  DIgwU  and  Indexes 


Digitized  by 


Lioogle 


212 


167  PACIFIC  BEPOBTEB 


(Old. 


some  otber  person  than  the  payee  before  ma- 
turity, and  it  was  bis  duty  to  see  to  it,  upon 
making  payment,  that  the  note  was  in  the  pos- 
session of  the  person  to  whom  payment  was 
made.  In  the  case  of  Smith  t.  First  National 
Bank  of  Cadiz,  23  Okl..  411,  104  Pac.  1080,  29 
L.  B.  A.  (N.  S.)  576,  Mr.  Justice  Kane,  who 
delivered  the  opinion  of  the  court,  quotes 
with  approval  from  the  case  of  IloUlnshead 
V.  .!<;.  II  Stuart  &  Co.,  8  N.  D.  35,  77  N.  W.  89, 
42  I..  R.  A.  659,  as  follows: 

"With  respect  to  negotiable  paper  the  rule  is 
difTerent.  The  maker  must,  at  bis  peril,  ascer- 
tain at  the  time  of  payment  whether  the  payee 
is  still  the  owner  thereof.  Although  the  pur- 
chaser of  such  paper  does  not  notify  the  debtor 
of  the  fact  of  such  purchase,  and  although  the 
latter  is  igiionint  thereof,  still  he  is  in  law 
chargeable  with  notice  of  the  rights  of  the  pur- 
chaser, and  therefore  he  pays  the  original  credi- 
tor at  his  own  risk." 

The  ln.st!'uction  rc<iuested  by  plaintiff  em- 
bodied a  correct  statement  of  law,  though  it 
is  possibly  more  favorable  to  the  defendant 
than  the  record  warrants.  The  court,  in 
the  instructions  jjiven  the  Jury,  nowhere  ad- 
vises the  Jurj'  as  to  the  law  with  respect  to 
payments  made  upon  a  negotiable  promissory 
note  to  one  other  than  the  actual  holder 
thereof.  The  court  instructed  the  Jury  uiion 
the  question  of  payment  us  follows: 

"If,  upon  the  other  hand,  you  believe  from  a 
fair  preponderonce  of  the  evidence  that  the  de- 
fendant, W.  P.  Boss,  paid  said  note,  all  but 
$70,  at  the  time  of  the  institution  of  this  suit, 
that  prior  to  the  institution  of  this!  suit  he  ten- 
dered and  offered  to  pay  the  $70,  with  its  ac- 
cumulated interest,  and  that  the  plaintiff,  the 
First  National  Bank  of  Madill.  refused  to  ac- 
cept same,  then  in  that  event  you  will  find  for 
the  plaintiff  the  sum  of  *70.  now  due,  and  which 
wos  tendered,  if  you  find  there  was  only  $70  due 
at  that  time." 

"The  payments  which  the  defendant  claims 
to  have  mode  upon  said  note 'must  be  shown  by 
a  fair  preponderance  of  the  testimonv  You 
will  apply  the  evidence  to  these  instructions, 
which  is  the  law  of  this  cose,  and  return  your 
verdict  accordingly." 

The  plaintiff,  having  by  its  requested  In- 
stmctioD  called  the  attention  of  the  trial 
court  to  its  theory  of  the  case,  was  entitled 
to  have  the  court  instruct  the  jury  upon  the 
law  applicable  to  such  theory,  and  the  fail- 
ure of  the  court  to  so  Instruct  constitutes  re- 
versible error. 

The  Judgment  of  the  court  below  should  be 
reversed,  and  this  cause  remanded  for  a  new 
trial. 

PEB  CUBIAM.    Adopted  in  whoI& 

(66  Okl.  (.!)• 

In  re  OABDNEB'S  ESTATE.    (No.  6465.) 
(Supreme  Court  of  Oklahoma.    Aug.  14,  1917.) 

fByllalut  ly  <Ae  Court.) 

Appeal  ano  Erbob  «=9770(1)— Examination 

OF  Record — Revebsal. 

Where  the  plaintiff  in  error  filed  a  brief, 

and  the  defendants  in  error  have  failed  to  file 

brief,  and  have  given  no  excuse  for  their  fail- 


ure, and  on  an  examination  of  the  record  it 
appears  that  the  errors  asserted. are  well  found- 
ed, this  court  is  not  required  to  search  for  some 
theory,  or  for  anthoritieB,  that  might  possibly 
save  the  judgment  appealed  from. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  McCTurtaln  (boun- 
ty;   Summers  Uardy,  Judge. 

In  the  matter  of  the  estate  'of  Anderson 
Gardner,  deceased.  From  an  adverse  judg- 
ment, proponents  appeal.  Reversed  and  re- 
manded, with  instructions  to  the  probate 
court  to  grant  the  prayer  of  the  proponents. 

Chas.  E.  McPherren  and  Chas.  B.  Coch- 
ran, both  of  Durant,  and  Warren  B.  PhUlips, 
of  Idabel,  for  plaintiff  in  error. 

PEB  CURIAM.  This  case-made  was  ffled 
in  this  court  May  20,  1914.  The  plaintiffs  in 
error  filed  brief  June  24,  1916.  The  defend- 
ants in  error  have  not  filed  a  brief,  and  have 
given  no  reason  for  not  doing  so. 

We  have  examiued  the  errors  assigned  In 
the  brief  of  plaintiff  in  error,  and  the  record 
upon  which  they  are  predicated,  and  the 
grounds  urged  for  a  reversal  appear  to  be 
well  taken.  Under  such  a  condition  this 
court  is  not  required  to  bunt  authorities  to 
support  contention  of  defendants  in  error, 
or  search  the  record  to  find  some  theory  up- 
on which  the  Judgment  below  may  be  sus- 
tained; but,  where  the  brief  filed  appears 
reasonably  to  sustain  the  assignments  ot 
error,  the  court  will  reverse  the  Judgment,  In 
accordance  with  the  prayer  of  the  petition  of 
the  plaintift  in  error.  Miles  v.  Bird,  41  OkL 
428,  138  Pac.  789,  and  cases  cited. 

This  case  Is  therefore  reversed  and  re- 
manded, with  Instructions  to  the  probata 
court  to  grant  the  prayer  of  proponents. 

(«$  Okl.  69) 
BRANDON  et  al.  v.  STATE.    (No.  7928.) 
(Supreme  Court  of  Oklahoma.    Aug.  14,  1917.) 

(Eyllahut  ly  the  Court.) 

Commerce  9=>33  —  Intebstatb  Shipment  ov 
Liquors— Seizuke  and  Confiscation. 
An  interstate  shipment  'of  intoxicating  liq- 
uors unless  such  transportation  is  concluded  by 
delivery  of  such  liquor  to  the  consignee,  is  not 
subject  to  seizure  on  the  day  of  its  arrival  at  the 
point  to  which  shipped,  and  confiscation  by  the 
state. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  CJonrt,  Pawnee  County: 
Geo.  El.  Merritt,  Judge. 

Search  warrant  and  seizure  proceeding  by 
the  State  against  B.  L.  Brandon  and  others, 
interpleaders  and  claimants.  Judgment  for 
the  State,  motion  for  new  trial  overruled, 
and  claimants  bring  error.  Beversed  and  re- 
manded, with  instructions. 

Redmond  S.  Cole,  of  Pawnee,  for  plaintifFs 
In  error.  S.  P.  Freeling,  Atty.  Gen.,  and 
Hunter  I*  Johnson,  Asst  Atty.  Gen.,  for  tlie 
State. 
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COLLIER,  C.  The  proceeding  In  this  case 
was  instituted  by  the  issue  of  a  search  war- 
rant and  seizure  thereunder  of  certain  Uq- 
oors,  consisting  of  11  barrels  of  beer,  con- 
signed to  the  respective  persons  claiming  to 
own  said  l>eer,  who  filed  interpleaders  in 
this  case.  The  undisputed  evidence  is  that 
the  11  barrels  of  beer  were  shipped  by  the 
Joplin  Manufacturing  Company,  of  Joplin, 
Mo.,  by  Wells  Fargo  express,  prepaid  from 
Joplin,  Mo.,  to  Keystone,  Okl.;  that  no  ship- 
ment contained  in  excess  of  one  barrel  of 
beer,  or  more  than  one  barrel  of  beer  ship- 
ped to  any  one  of  said  interpleaders;  that 
same  arrired  in.  the  original  package,  on  the 
outside  cover  of  which  was  plainly  stamped 
the  name  of  the  consignor,  the  name  of  the 
consignee,  and  the  character  and  quantity  of 
liquor  contained  therein;  that  the  liquor 
was  seized  on  the  day  of  its  arrival  at  Key- 
stone, without  tlie  knowledge  or  consent  of 
the  consignee;  that  the  Interpleaders  are  each 
residents  of  Pawnee  county,  Okl.,  residing  in 
or  near  Keystone,  Okl.;  that  they  ordered 
said  lieer  by  writing  the  company  a  letter  and 
inclosing  in  that  letter  a  money  order  for 
the  purchase  price  of  said  beer,  and  express 
charges  from  Joplin  to  Keystone,  Okl.,  and 
prior  to  its  delivery  to  any  one  of  the  Inter- 
pleaders. On  trial  of  the  cause  the  court 
made  a  finding  against  the  said  Intei-pleaders 
plalnliffs  In  error,  and  in  favor  of  the  state, 
defendant  in  error,  and  ordered  the  sherifT 
to  destroy  the  beer.  Thereupon  plaintiffs  in 
error  each  filed  his  motion  for  a  new  trial, 
which  was  overruled  and  duly  excepted  to, 
and  error  brought  to  this  court. 

The  material  question  involved  in  this 
cause  is  whether  or  not  said  beer  was  subject 
to  seizure,  which  question  is  not  an  open  one 
In  this  jurisdiction;   this  court  having  held: 

"In  order  to  have  the  state  laws  attach  to  an 
faterstate  sbipment  of  liquor,  it  must  affirma- 
tively appear  from  the  evidence  that  such  ahip- 
ment,  or  such  part  thereof  as  is  sought  to  be 
confiscated,  has  been  delivered  by  the  carrier 
or  its  a^ent  to  the  consignee  or  his  agent. 
Where  it  is  admitted  by  the  state,  shown  by  the 
uncontradicted  evidence,  or  found  by  the  court 
from  evidence  reasonably  tending  to  support 
such  finding,^  that  intoxicating  liquors  seized 
were  at  the  time  of  the  seizure  in  the  possession 
of  an  interstate  carrier,  such  liquors  cannot  le- 
gally be  seized  or  confiscated,  so  long  as  such 
■hipment  retains  its  interstate  character."  Rob- 
ertson V.  State,  46  Okl.  601,  149  Pac.  194,  and 
the  authorities  there  cited. 

The  state  has  filed  In  this  case  a  confes- 
sion of  prejudicial  error  by  the  trial  court  in 
holding  that  said  beer  was  at  the  time  of 
Its  seizure  subject  to  seizure;  but  error  is 
not  confessed  as  to  other  errors  assigned  in 
the  case.  As  the  conclusion  reached  by  us  is 
fully  decisive  of  the  case  upon  its  merits, 
we  deem  it  unnecessary  to  review  the  other 
errors  assigned,  and  express  no  opinion  in 
regard  to  same. 

This  ca'Use  is  reversed  and  remanded,  with 


Instructions  to  the  trial  court  to  vacate  and 
set  aside  its  order  of  confiscation  of  said 
beer  and  Its  order  directing  the  same  to-be 
destroyed,  quash  the  search  warrant  and  the 
proceedings  had  thereunder,  and  award  the 
plaintiffs  lu  error  their  costs. 

PER  CURIAM.    Adopted  In  whole. 


l64  OU.  238) 
NORMAN  V.  LAMBERT.     (So.  5574.) 
(Supreme  Court  of  Oklahoma.     May  15,  1917. 
Rehearing  I>enled  Aug.  14,  1917.) 

(Syllabus  iy  the  Court.) 

1.  Appeal  and  Errob  ^=>210,  212— Suffi- 
ciency OF  Evidence  —  Motion  fob  New 
Trial. 

AVhere  the  plaintiff  submits  bis  case  to  the 
jury,  without  demurring  to  the  evidence  or  ask- 
ing un  in.slructed  verdict,  or  otherwise  legally 
attacking  its  sutHciency,  the  question  whether 
there  is  any  evidence  reasonably  tending  to  sup- 
port the  defense  is  not  presented  for  review  by 
plaintiff's  motion  for  a  new  triaL 

2.  New  Tbial  €=>12S(5)— Motion  fob  New 
TbiaI/— Construction. 

A  motion  for  a  new  trial  upon  the  ground 
"that  the  verdict  is  contrary  to  law,"  Mcanse 
of  the  insufficiency  of  the  evidence  (considered 
for  the  purposes  oi  the  case  as  sufficient  to  raise 
the  question),  adds  nothing  to  the  further 
ground,  urged  in  connection  therewith,  that  the 
verdict  is  not  sustained  by  sufficient  evidence. 

3.  Trial  4=>337  —  "Vebdiot  Conibaby  to 
Law." 

Ordinarily  a  verdict  is  contrary  to  law  when 
it  is  returned  in  disobedience  or  disregard  of 
the  court's  instructions. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  I<^8t  and  Second  Series,  Against 
Law.] 

4.  Appeal  and  Ebbob  €=3263(1)- Review— 
Instructions— Exceptions. 

Where,  after  the  submission  of  the  instruc- 
tions to  the  jury,  tho  court  stated  that  both 
plaintiff  and  defendant  would  be  allowed  to  ob- 
ject, and  were  entitled  to  an  exception,  to  the 
giving  of  each  of  the  instructions  submitted  to 
the  jury,  but  no  objections  were  made  or  excep- 
tions taken  during  the  trial,  and  where  there 
was  induded  in  the  court's  charge  numerous 
correct  instructions  of  law,  to  which  no  objec- 
tions were  ever  made,  this  court,  in  reviewing 
the  judgment,  will  not  consider  alleged  errors 
in  a  part  of  the  instructions,  because  of  the 
failure  of  the  losing  party  to  except,'  as  requir- 
ed in  section  5003,  Rev.  Laws  1910. 

Error  from  District  Court,  Alfalfa  County; 
James  W.  Steen,  Judge. 

Action  by  EX  -M.  Norman  against  Sam  C. 
Lambert  Judgment  for  defendant,  and 
plaintitt  brings  error.    Affirmed. 

See,  also,  153  Pac.  1097. 

Walter  L.  Owen,  of  Cherokee,  for  plalntlil 
in  error.  A.  J.  Titus,  of  Cherokee,  for  de- 
fendant in  error. 

SHARP,  O.  J.  [1]  The  first  ground  urged 
for  reversal  of  the  judgment  of  the  trial 
court  is  that  the  verdict  is  not  sustained  by 
sufficient  evidence,  and  is  contrary  to  law. 
At  the  trial  plaintiff  neither  demurred  to  the 
evidence,  nor  asked  for  a  directed  verdict. 
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and  it  Is  vigorously  urged  that  he  cannot  in 
this  court  raise  the  question  that  the  verdict 
was  unsupported  by  the  evidence.  It  is  a 
rule  very  generally  followed  tliat  questions 
not  presented  in  the  trial  court  in  some  ap- 
propriate manner  "will  not  be  considered  by 
proceedings  in  error;  that  objections  must  be 
made  in  the  trial  court  in  order  to  reserve 
questions  for  review;  also  that  questions  re- 
specting sufflciency  of  the  evidence  to  au- 
thorize the  submission  of  the  cause  to  the 
jury  must  be  raised  by  proper  objection  in 
the  trial  court,  and  will  not  be  considered  if 
rtdsed  for  the  first  time  on  appeal:  that 
whether  there  la  any  evidence  tending  to  sup- 
port a  verdict  cannot  be  raised  for  the  first 
time  on  appeal.  The  proper  mode  of  raising 
the  objection  that  the  evidence  is  insufilcient 
to  authorize  a  recovery  is  by  demurrer  to 
the  evidence,  or  by  motion  or  request  for  a 
directed  verdict  in  favor  of  the  party  ob- 
jecting, or,  in  some  Jurisdictions,  by  motion 
for  a  nonsuit  or  dismissal.  As  a  rule,  such 
demurrer,  request,  or  motion  is  necessary  in 
order  that  the  objection  may  be  considered 
on  appeal.  Muskogee  Electric  Traction  Co. 
V.  Reed,  35  Okl.  334,  130  Pac.  157;  Bank  of 
Cherokee  v.  Sneary,  46  OkL  186,  148  Paa 
157;  Reed  v.  Scott,  151  Pac.  484;  Oaks  v. 
Samples,  157  Pac.  739;  Rutledge  v.  Jarvls 
et  al.,  168  Pac.  586. 

As  counsel  for  plaintiff  In  error  contends 
that  the  decisions  of  this  court  defining  the 
proper  practice  in  such  cases  have  been  er- 
roneously decided,  we  have  made  independ- 
ent investigation  of  the  question,  with  the  re- 
sult that  we  are  firmly  convinced  of  the 
soundness  of  the  rule  requiring  that  advant- 
age of  the  point  be  taken  during  the  trial  as 
held  in  the  former  opinions  of  the  court  A 
great  number  of  cases  in  harmony  with  our 
former  opinions  may  be  found  In  3  Corpus 
Juris,  p.  839  et  seq.,  and  Bayless  on  New 
Trials  and  Appeals,  p.  503.  The  fundamental 
principle  upon  which  the  proceedings  of  a 
trial  court  are  brought  to  this  court  for  re- 
view is  to  ascertain  whether  such  trial  court 
erred  in  passing  on  questions  presented  to  it 
during  the  trial,  or  some  proceeding  in  con- 
nection therewith.  If  the  questions  were  not 
raised  in  the  trial  court,  and  no  ruling  had 
thereon,  it  cannot  be  said  that  the  trial  court 
committed  error.  Nor  can  hardship  arise 
from  an  observance  of  this  rule.  It  is  a  very 
simple  procedure  for  counsel  either  to  demur 
to  the  evidence  or  to  request  the  trial  court 
to  direct  a  verdict  in  their  favor.  When 
this  is  done,  the  court  determines  as  a  mat- 
ter of  law,  whether  or  not  the  motion  or  re- 
quest should  be  sustained;  and,  if  not  sus- 
tained, by  proper  exception  the  court's  ac- 
tion is  saved  for  review.  To  remain  passive 
is  not  sufficient,  for  counsel  may  not  specu- 
late on  the  result  of  the  verdict  without  be- 
ing bound  thereby,  in  the  event  it  should 
prove  to  be  adverse. 

[2, 8]  The   second   ground    of   the    assign- 


ment, "that  the  verdict  is  contrary  to  law." 
does  not  appear  to  be  based  upon  the  claim 
that  the  Jury  in  reaching  a  verdict  disre- 
garded the  court's  instmcUona,  but  that,  on 
account  of  the  insufficiency  of  the  evidence 
on  the  part  of  defendant,  plaintiff  was  en- 
titled to  a  verdict  in  his  favor  "as  a  matter 
of  law."  We  are  unable  to  make  any  sub- 
stantial distinction  between  an  assignment 
based  upon  the  allegation  that  the  verdict  is 
not  sustained  by  sufficient  evidence  and 
where — because  of  Insufficiency  of  the  evi- 
dence— ^the  verdict  is  contrary  to  law.  In 
such  circumstance  the  latter  furnishes  no 
additional  ground  for  a  nevv  trial;  neither 
does  it  strengthen  the  ground  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence. 
This  assignment,  it  must  be  kept  in  mind, 
does  not  deal  with  the  court's  instructions, 
but  instead  arg;ues,  as  though  before  a  trial 
court,  abstract  propositions  of  law,  which  it 
is  claimed  determined  the  rights  of  the  par- 
ties under  the  evidence.  By  it  we  are  asked 
to  say,  in  effect,  that  notwithstanding  the 
neglect  of  the  plaintiff  to  demur  to  the  evi- 
dence, or  to  ask  a  peremptory  instruction, 
and  thereby  afford  the  trial  court  an  oppor- 
tunity to  rule  upon  the  sufficiency  of  the  evi- 
dence offered  by  the  defendant,  it  is  our  duty 
to  examine  the  evidence  and  determine  its 
sufficiency  to  support  the  verdict,  because  of 
the  action  of  the  trial  court  in  refusing  to 
grant  plaintiff  a  new  trlaL  Such  is  not  the 
province  of  a  reviewing  court,  under  the  cir- 
cumstances disclosed  by  the  record.  Statutes 
authorizing  trial  courts  to  grant  a  new  trial 
of  an  issue  of  fact,  after  a  verdict  of  the 
Jury,  Including  as  ground  therefor  that  the 
verdict  rendered  is  contrary  to  law,  have  not 
received  an  harmonious  construction.  A 
number  of  authorities  bold  that  the  phrase 
"contrary  to  law,"  as  used  in  such  statutes, 
means  "contrary  to  the  instructions,"  and 
that,  to  obtain  a  new  trial  upon  that  ground, 
it  must  be  made  to  appear  that  there  was  an 
instruction  which  was  disregarded;  that  It 
is  not  enough  that  a  principle  of  law,  not 
embodied  in  an  Instruction,  was  disregarded 
by  the  Jury.  Hayne's  New  Trial  and  Appeal, 
i  99;  Valerius  v.  Richard  et  al.,  57  Minn. 
443,  59  N.  W.  534;  Emerson  v.  Santa  Clara. 
40  Cal.  543.  As  it  is  obvious  that,  in  the  as- 
signment under  consideration,  the  phrase 
"contrary  to  law"  refers  only  to  the  insuffi- 
ciency of  the  evidence  to  supi>ort  the  verdict 
as  a  matter  of  law,  and  not  to  the  fact  that 
the  verdict  is  contrary  to  or  In  disregard  of 
the  court's  instructions,  it  is  unnecessary  that 
the  objection  be  given  further  consideration. 
This  we  say,  notwithstanding  the  former 
opinion  of  this  court  In  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Groves,  20  Okl.  101,  93  Pac.  755, 
22  L.  R.  A.  (N.  S.)  802,  which  apparently 
announces  a  different  rule. 

[4]  It  Is  next  urged  that  the  court  erred 
in  giving  instructions  numbered  4  to  9,  inclu- 
sive.   Turning  to  the  record,  we  find  that 


Digiti 


zed  by  Google 


Okl.) 


HALLASI  ▼.  CLAQGETT 


216 


defendant  neglected  either  to  ask  any  in- 
structions or  to  except  to  the  Instructioiis 
given.  Section  5003,  Rev,  Laws  1910,  re- 
quires that  It  shall  be  sufficient  for  a  party* 
excepting  to  the  giving  of  instructions  to 
«  rite,  ut  the  close  jf  each  instruztiou,  "Given 
and  excepted  to,"  which  shall  be  signed  by 
the  Ju'lge.  liere  there  was  nothing  to  indi- 
cate u  desire  on  the  purt  of  the  plaintiff  to 
except  to  any  of  the  instructions  submitted 
by  the  court.  After  the  court  had  charged 
the  Jury,  the  following  transpired:   . 

"By  the  Court:  To  the  giving  of  each  of  the 
instructions  of  the  court,  both  tiie  plaintiff  and 
the  defendant  will  be  allowed  to  object  and  are 
entitled  to  an  exception." 

Bnt,  as  no  exception  was  taken,  though 
opportunity  therefor  was  ^ecially  called  to 
the  attention  of  counsel,  it  cannot  be  said 
that  the  mere' gratuitous  offer  of  the  court 
will  of  itself  answer  the  requirements  of  the 
statute.  The  latter  appears  to  contemplate 
some  affirmative  act  on  the  part  of  counsel — 
something  that  will  indicate  that  the  in- 
structions are  not  acceptable  to  counsel  and 
that  he  excepts  to  them.  We  have  repeat- 
edly held  that,  before  this  court  will  review 
'the  correctness  of  Instructions  given  by  the 
trial  court,  the  record  must  affirmatively 
show  an  exception  to  the  giving  of  such  in- 
structions at  the  time  they  were  given.  Car- 
ter V.  Missouri  Min.  Co.,  6  Okl.  11,  41  Pac. 
356;  Everett  v.  Aklns,  8  Okl.  184,  56  Pac. 
1062;  Harness  v.  McKee-Brown  Lbr.  Co.,  17. 
Okl.  624,  89  Pac.  1020;  Territory  v.  Choc- 
taw, O.  &  W.  R.  Co.,  20  Okl.  663.  95  Pac. 
420;  Taylor  v.  Johnson,  23  Okl.  50,  99  Pnc. 
645;  Finch  v.  Brown,  27  Okl.  217.  Ill  Pac. 
391 ;  Duncan  Cotton  Oil  Co.  v.  Cox,  41  OkL 
633,  139  Pac.  270.  Also  that  a  general  ex- 
ception to  a  charge  containing  several  dis- 
tinct instructions,  some  of  which,  are  not 
ubjectionable,  will  not  be  available  as  error. 
Shelby  v.  Shaner.  28  Okl.  606,  105  Pac.  785, 
34  U  R.  A.  (N.  S.)  621 ;  ESsminger  v.  Beman. 
32  OkL  818, 124  Pac.  2S9.  The  court's  charge 
contained  13  separate  paragraphs,  to  but 
6  of  which  objections  are  even  now  urged. 
It  may  be  helpful  in  this  connection  to  quote 
from  the  language  of  the  Supreme  Court  of 
the  United  States,  in  Holloway  v.  Dunham. 
170  U.  S.  615,  18  Sup.  Ct.  784,  42  I*  Ed.  1165, 
affirming  the  decision  of  this  court  in  3  OkL 
244,  41  Pac.  140,  upon  the  general  question  of 
the  purpose  of  the  rule  requiring  objections 
to  the  court's  charge.  The  opinion  reads  In 
part: 

"The  statement  in  the  record  in  regard  to  the 
manner  in  which  the  defendant  took  exceptions 
to  the  charge  of  the  judge  leaves  the  fact  quite 
plain  that  tnose  exceptions  were  taken  generally 
and  in  a  lump,  and  were  not  in  reality  taken 
separately  or  applied  specifically  to  any  particu- 
lar instructions.  It  was  a  general  statement  that 
the  whole  charge  of  the  judge  was  specifically 
excepted  to.  No  specifications  were  given;  noth- 
ing was  said  in  the  way  of  calling  the  attention 
of  the  judge  to  any  particular  portions  of  his 
charge  which  the  defendant  objected  to.  When 
various  paragraphs,  we  see  that  in  many  of 
them  there  are  two  or  more  different  proposi- 


tions of  law,  and  that  a  general  exception  taken 
to  any  of  such  paragraphs  would  be  msufficient, 
if  one  of  the  several  propositions  were  correct. 
Should  one  general  exception  to  13  different 
Instructions  be  considered  sufficient,  when  each 
instruction  consists  of  different  propositions  of 
we  look  at  the  instructions  contained  in  these 
law  and  of  fact,  and  many  of  them  are  clearly 
correct?  We  think  not.  The  wholesale  man- 
ner of  taking  exceptions  is  unfair,  both  to  the 
judge  and  the  opposite  party.  After  a  judge 
has  given  a  long  charge  to  the  jury,  consisting 
of  many  different  propositions  of  law  and  fact 
involved  in  tiie  trial,  a  general  exception,  noted 
at  the  end  of  the  charge,  to  each  proposition 
separately  of  law  or  fact  announced  therein,  is 
not  sufficient,  if  any  proposition  of  law  contain- 
ed in  the  charge  is  correct.  Those  propositions 
in  regard  to  the  correctness  of  which  there  is  a 
real  controversy  should  be  at  least  called  to  the 
attention  of  the  judge  so  that,  if  he  thought  it 
proper,  he  might  correct,  modi^,  or  explain 
them." 

So  that,  even  were  we  to  consider  the  offer 
of  the  court  at  the  conclusion  of  its  charge 
the  equivalent  of  an  objection  on  the  part 
of  plaintiff,  yet,  under  the  rule  announced, 
being  general,  and  there  being  Instructions  to 
which  no  objections  were  urged,  it  conld  not 
be  made  the  foundation  for  reversal  of  the 
Judgment  of  the  trial  court. 

Upon  the  remaining  grotmd,  that  of  error 
in  the  admission  of  the  evidence,  we  are 
unable  to  say,  froip  an  examination  of  the 
record,  that  any  reversible  error  was  com- 
mitted.'  The  answer  set  up  fraud  and  mis- 
representations on  the  part  of  the  payee  and 
comaker  of  the  note  in  procuring  Lambert's 
execution  thereof.  This  defense  was  abun- 
dantly established  by  the  evidence;  In  fact, 
shown  beyond  all  controversy.  The  testimo- 
ny to  which  objection  was  made  tended  to 
establish  the  circumstances  under  which 
Lambert  executed  the  note,  and  was,  we 
think,  competent  for  that  purpose 

Finding  no  error,  the  Judgment  of  the  trial 
court  is  affirmed.  All  the  Justices  concur- 
ring. 

(£6  Ok.  7S) 
HALLAM  et  aL  v.  OLAGGBTT.  (No.  6751.) 
(Supreme  Court  of  Oklahoma.     Sept.  4,  1917.) 

(Syllabut  hy  the  Court.) 

Same  as  in  No.  6754.  Alfred  Hallam  et  al. 
V.  Rose  E.  Bailey,  166  Pac.  874. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Nowata  County; 
T.  L.  Brown,  Judge. 

Action  by  Willie  Claggett  against  Alfred 
Hallam  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Sears  &  Snyder,  of  Sioux  CSty,  Iowa,  and 
Glass  &■  Weaver,  of  Nowata,  for  plaintiffs  In 
error.  J.  C.  Denton,  of  Muskogee,  for  defend- 
ant in  error. 

STEWART,  C.  J.  C.  Denton  and  J.  H. 
Keith  were  counsel  for  plaintiff,  Willie  Clag- 
gett in  the  trial  court.  The  plaintiff's  case 
was  ably  briefed  and  argued  on  its  merits  in 
this  court  by  J.  0,  Denton  as  counsel.    How- 
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ever,  we  find  a  moUon  to  dismiss  defendants' 
nppeal  tiled  later  hy  another  attorney  on  the 
ground  that  the  case-made  Is  Incomplete.  It 
appears  that  the  record,  being  voluminous, 
the  case-made  was  prepared  In  two  volumes, 
Nos.  1  and  2.  For  some  reason  No.  2  could 
not  be  found  In  the  flies  at  the  time  the  motion 
was  made,  but  afterwards  it  appeared.  The 
retord  in  this  court  shows  It  was  duly  filed. 
The  appeal  was  regularly  taken.  The  motion 
to  dismiss  Is  overruled,  and  this  case  will 
be  determined  upon  the  record  and  the  briefs 
oriprlnally  filed. 

This  case  Involves  the  same  transaction 
apd  practically  the  same  facts  as  No.  6754, 
Alfred  Hnllam  et  al.  v.  Rose  B.  Bailey,  166 
Pac.  874,  in  which  case  opinion  has  Just  been 
rendered  by  this  court  affirming  the  Judg- 
ment TTjIs  ca.se  and  No.  6752,  166  Pac.  880, 
No.  675.3.  166  Pac.  879.  No.  6754,  166  Pac. 
874,  and  No.  6755,  166  Pac.  879,  though  not 
consolidated,  were  determined  In  the  court 
below  upon  the  same  evidence  so  far  as  ap- 
pllcnole  to  the  respective  cases.  The  only 
substantial  diffprenoe  as  to  the  facts  in  this 
case  and  the  facts  In  the  other  cases  is  that 
the  plaintiff.  Willie  Claggett,  received  $3,800 
from  Fred  D.  Bailey  in  connection  with  the 
land  deal  between  Charles  C.  Claggett  and  the 
Crystal  Lake  Distillery  Company.  The  trial 
court  finds  that  the  defendants  did  not  fur- 
nish this  money,  but  that  the  money  belonged 
to  Bailey,  and  rendered  Judgment  for  plain- 
tiff as  prayed  for,  but  made  order  requiring 
the  plaintifT  to  deposit  the  sum  of  $.3,800  In 
the  registry  of  the  court  to  be  held  for  one 
year  in  order  to  protect  the  bondsmen  of 
Charles  C.  Claggett  in  case  suit  was  filed 
against  such  bondsmen ;  no  suit  being  filed  in 
one  year,  the  monpy  to  he  paid  to  Fred  D. 
Bailey,  we  find  that  the  trial  court  was  cor- 
rect in  holding  that  this  money  belonged  to 
Fred  D.  Bailey.  The  power  of  the  court  to 
make  the  order  mentioned  is  not  presented 
In  the  appeal,  and  we  express  no  opinion  on 
that  question.  For  the  reason  that  such  por- 
tion of  the  court's  Judgment  la  not  complain- 
ed of.  and  for  the  further  reason  that  the  Is- 
sues raised  and  the  facts  in  the  case  are 
substantially  the  same  as  in  No.  6754,  the 
Judgment  of  the  trial  court  Is  afiirmed. 

PER  CURIAM.    Adopted  In  whole. 


(«e  Okl.  70) 

PURCT-Ti  BANK  &  TRHRT  CO.  OF  PUR- 

CKI>Ij  et  al.  v.  BYARS.    (No.  8227.) 
(Supreme  Court  of  Oklahoma.    Aug.  14,  1917.) 

(Svllahus  by  the  Court.) 

1.  Kminejit  Domain  ©=»2.'?S(4)  —  Railboad 
Right  of  Wat— Award— Appeal. 
In  order  to  perfect  an  apppal  from  an  award 
of  damages  by  referees,  under  the  provisions  of 
section  15,  Act  Cong.  Feb.  28,  1902.  c.  134,  32 
Stat.  43,  a  petition  must  be  filed  by  the  party 
dissatisfied  with  such  award  in  a  court  of  com- 


petent jurisdiction,  and  summons  to  the  adverse 
party  issued  thereon  within  ten  days  from  tb» 
return  of  such  award. 

2.  Limitation  of  Actions  <@=»57(4)— Uiabil- 
iTT  OF  Clerk  of  Coubt. 

A  cause  of  action  against  a  clerk  of  the  dis- 
trict court  for  moneys  of  litigants  receiveti  by 
him  in  his  official  capacity  accrues  and  the  stat- 
utes of  limitation  begin  to  run  upon  the  con- 
version of  such  moneys  by  the  clerk ;  the  per.son 
entitled  thereto  being  under  no  disability.  Such 
conversion  may  arise  upon  bis  refusal  to  turn 
over  the  money  upon  demand  or  upon  his  fail- 
ure to  turn  over  the  money  to  his  successor  upon 
going  out  of  office. 

3.  Limitation    of   Actions   4=>66(15)  —  Db- 
MAND — Delay. 

Where  a  demand  is  required  to  perfect  & 
cause  of  action,  such  demand  must  be  made 
within  a  reDsounble  time,  and  the  party  entitled 
to  make  demand  cannot  extend  the  running  of 
the  statutes  of  limitation  by  delay  in  making 
demand. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  McClaln  County; 
F.  B.  Swank,  Judge. 

Action  by  Catherine  Byars  against  tbe 
Purcell  Bank  &  Trust  Company  of  Purcell 
and  A.  F.  Tooley.  Judgment  for  plaintltr, 
and  defendants  bring  error.    Reversed. 

Cbas.  G.  Moore,  of  Purcell,  and  Cbas.  li. 
Moore,  of  Oklahoma  City,  for  plaintiffs  in 
error.  Franklin  &  Mauldin,  of  Purcell,  for 
defendant  In  error. 

RUMMONS,  C.  This  Is  an  action  against 
the  sureties  upon  the  official  bond  of  J.  G. 
Slier  as  clerk  of  the 'district  court  of  Mc- 
Claln county.  The  record  discloses  that  the 
defendant  in  error,  hereinafter  styled  the 
plaintiff,  was  the  owner  of  a  tract  of  land 
situate  in  the  Indian  Territory  and  what  is 
now  McClaln  county;  that  on  April  18,  1916, 
the  Oklahoma  Central  Railway  Company  in- 
stituted proceedings  in  the  United  States 
Court  foi*  the  Southern  District  of  the  In- 
dian Territory,  at  Purcell,  to  condemn  a 
right  of  way  across  tbe  lands  of  plaintiflF. 
Tlie  United  States  Court  appointed  referees 
to  appraise  the  damages,  and  such  referees 
awarded  to  the  plaintiff  the  sum  of  $657.17. 
The  report  of  the  referees  was  filed  May  14, 
1906.  The  Oklahoma  Central  Railway  Cona- 
pany  forthwith  deposited  with  the  deputy- 
clerk  of  the  United  States  Court  at  Purcell 
the  amount  of  tbe  award.  On  May  22,  1906, 
tbe  plalntlir,  being  dissatisfied  with  the 
amount  of  the  award,  undertook  to  ai)peal 
therefrom  by  filing  what  is  denominated  an 
original  petition  in  tbe  United  States  Court 
for  the  Southern  District,  at  Purcell.  Sum- 
mons issued  on  the  petition  NovemI)er  13, 
1906.  Tbe  cause  was  transferred  to  the  dis- 
trict court  of  McClaln  county  at  the  time  of 
statehood,  and  on  October  15,  1908,  the  serv- 
ice of  summons  was  quashed  by  the  district 
court  of  McClaln  county.  No  alias  summons 
was  ever  issued.  On  May  18, 1915,  the  plain- 
tiff caused  this  action  to  be  dismissed,  and 
on  May  19,  1915,   brought  the  instant  suit 
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apon  the  bond  of  J.  G.  Siler.  Siler  was  elect- 
ed clerk  of  tbe  district  court,  qualified  by 
executing  the  Imnd  herein  sued  on,  and  took 
office  on  November  16,  1907.  His  term  of 
office  expired  on  January  9,  1911,  and  be  died 
in  February,  1911.  The  amount  of  the  award 
to  plaintiff  was  turned  over  to  Slier  upon  his 
taking  office  by  the  clerk  of  the  United  Staten 
Court  of  the  Southern  District.  Siler  failed 
and  neglected  to  turn  the  money  over  to  his 
8Ucops,<ior  upon  retiring  from  office.  The  de- 
fendants demurred,  and  such  demurrer  was 
overruled,  defendants  excepting.  The  de- 
fendants then  pleaded  the  general  issue,  but 
admitted  tbe  execution  of  the  bond  sued  on 
and  the  incumbency  of  Siler  as  clerk  of  the 
district  court  of  McClain  county  during  the 
period  above  stated.  The  defendant  further 
pleaded  the  statutes  of  limitation  as  a  bar 
to  this  action;  pleaded  that  the  plaintiff  by 
her  act  in  filing  her  original  petition  in  the 
United  States  Court  did  not  take  an  appeal 
from  tbe  award  of  the  referees  in  the  con- 
demnation proceeding,  for  the  reason  that  no 
Eummons  was  issued  upon  said  petition  with- 
in ten  days  from'  the  filing  of  tlie  report  of 
the  referees.  The  defendants  further  plead- 
ed as  a  bar  to  this  action  the  failure  of  the 
plaintiff  to  file  a  claim  with  the  administra- 
tor of  tbe  estate  of  3.  Q.  Siler,  deceased, 
within  the  period  of  limitation  for  filing  such 
claims.  The  plaintiff  demurred  to  that  part 
of  the  answer  of  the  defendant  which  plead- 
ed the  statutes  of  limitation,  the  failure  to 
take  an  appeal,  and  the  failure  to  file  a 
claim  with  the  administrator.  This  demur- 
rer was  sustained,  to  which  the  defendants 
excepted.  Plaintiff  had  judgment,  to  reverse 
which  defendants  prosecute  this  proceeding 
In  error. 

The  question  necessary  to  be  determined 
In  this  case  is  whether  the  action  of  plaintiff 
was  barred  by  the  statutes  of  limitation. 
There  seems  to  be  no  controversy  between 
plaintiff  and  defendants  that  the  action 
would  be  barred  three  years  after  the  cause 
of  action  arose.  The  time  when  the  cause  of 
action  arose  Is  tbe  point  In  controversy.  It 
Is  contended  on  behalf  of  the  defendants  tliat 
plaintiff  was  entitled  to  demand  this  money 
at  any  time  after  the  approval  by  the  United 
States  Court  of  the  report  of  the  referees, 
which  was  on  May  13,  1907,  and  that  In  any 
event  plaintiff's  cause  of  action  arose  upon 
tbe  failure  of  SUer  to  turn  this  money  over 
to  his  successor  when  be  retired  from  office 
on  January  9,  1911,  and  that  the  statutes  of 
limitation  were  then  set  in  operation.  On 
the  other  band,  it  ia  contended  on  behalf  of 
tbe  plaintiff  that  her  cause  of  action  did  not 
arise  until  a  demand  was  made  by  her  for 
the  delivery  of  this  money,  and  that  she 
could  not  rightfully  demand  the  money  from 
the  derk  during  the  pendency  of  an  appeal 
from  the  award  made  by  the  referees  In  the 
condemnation  proceeding;  that  this  appeal 
was  pending  until  dismissed  on  May  IS,  1916; 


and  that  the  statutes  of  limitation  did  not 
commence  to  run  until  that  date. 

[1]  The  condemnation  proceedings  were  In- 
stituted under  the  provisions  of  the  act  of 
Congress  of  February  28,  1902  (.32  Stat.  43), 
commonly  known  as  the  Eluid  &  Anadarko 
Act  Section  15  of  said  act,  among  other 
things,  provides: 

"Any  party  to  the  proceedinss  who  is  dissat- 
isfied  with  the  award  of  tlie  referees  shnll  have 
the  right,  within  ten  dnys  nfter  tbe  making  of 
tbe  award,  to  appeal,  by  oricinal  petition,  to 
the  United  States  court,  or  [any]  other  court 
of  competent  jurisdiction,  sitting  at  the  place 
nearest  and  most  convenient  to  the  property 
sought  to  be  taken,  where  the  question  uf  the 
damages  occasioned  by  the  taking  of  tlie  lands 
in  controversy  siiall  be  tried  de  novo,  and  tlie 
judgment  rendered  by  the  court  shall  be  final 
and  conclusive,  subject,  however,  to  appeal  as 
in  other  cases." 

Said  section  further  provides: 

"When  the  award  of  damages  is  filed  with  the 
clerlj  of  the  court  by  the  referees,  the  railway 
company  Bhall  deposit  the  amount  of  such  award 
with  tbe  clerk  or  the  court,  to  abide  the  judg- 
ment thereof,  and  shall  then  have  the  right  to 
enter  uiwn  and  take  possession  of  the  property 
sought  to  be  condemned." 

This  act  of  the  Congress  granted  the  right 
of  way  through  Oklahoma  Territory  and  In- 
dian Territory  to  the  Enid  &  Anadarko  Rail- 
way Company  and  made  spedflc  provisions 
as  to  that  company.  The  act  proceeds  in  sec- 
tions 13  to  23,  inclusive,  to  enact  general 
provisions  to  enable  any  railway  company 
to  secure  right  of  way  for  the  construction 
of  Us  railroad  through  the  Indian  Territory. 
The  provisions  of  tbe  act  as  to  assessment  of 
damages  occasioned  by  the  construction  of 
the  Enid  &  Anadarko  Railway  through  lands 
held  by  Individual  occupants  Is  found  In  sec- 
tion 3  of  said  act.  It  is  provided  that  three 
referees  are  to  be  appointed,  one  by  tbe  Sec- 
retary of  the  Interior,  one  by  the  principal 
chief  of  the  nation  to  which  the  occupant  be- 
longs, and  one  by  said  railway  compatiy.  It 
Is  also  provided  that: 

"Either  party  being  dissatisfied  with  the  find- 
ing of  the  referees  shall  have  the  right,  within 
90  days  after  the  making  of  the  award  and  no- 
tice of  the  same,  to  appeal  by  original  petition 
to  the  United  States  Court  for  the  Indian  Ter- 
ritory, which  court  shall  have  jurisdiction  to 
hear  and  determine  the  subject-matter  of  said 
petition,  according  to  the  laws  of  the  [Indian] 
Territory  in  which  tbe  same  shall  be  beard 
provided  for  determining  tbe  damage  when  prop- 
erty is  taken  for  railroad  purposes." 

It  appears  that  in  this  act  the  word  "ap- 
peal" is  used  In  describing  the  action  to  be 
taken  by  tbe  parties  dissatisfied  with  the 
award  of  the  referees,  both  in  the  provisions 
with  reference  to  the  Enid  &  Anadarko  Rail- 
way and  In  the  provisions  wttti  reference 
to    other    railway    companies.      The    same 
method  of  action  by  the  party  dissatisfied, 
that  Is,  by  filing  an  original  petition.  Is  pro- 
vided in  both  cases.     In  tbe  one  case  oc- 
clusive Jurisdiction  is  given  to  the  United 
States  court,  while  In  the  other  concurrent 
Jurisdiction  is  given  to  any   other  court  of 
competent  Jurisdiction   most   oonvenlent   to 
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the  property  sought  to  be  taken.  It  is  con- 
tended on  behalf  of  the  plaintiff  that  she, 
having  filed  her  petition  within  the  time 
limited,  has  done  all  that  was  required  of 
her  to  do  to  take  her  appeal  from  the  award 
of  the  referees,  and  that  she  was  not  re- 
quired to  cause  summons  to  be  issued  in 
order  to  have  the  appeal  pending.  Counsel 
for  defendants,  however,  contend  that  the 
word  "appeal"  as  used  in  the  Enid  ft  Ana- 
darko  Act  has  not  its  technical  legal  mean- 
ing, but  that  it  means  to  apply  or  ask  and 
that  the  act  contemplated  that  an  Independ- 
ent action  should  be  commenced  by  the  par- 
ty aggrieved  by  the  award.  We  think  the 
construction  contended  for  by  counsel  for 
defendants  is  correct.  It  Is  apparent  that 
the  word  "appeal"  is  not  used  in  its  techni- 
cal sense  in  th^  act,  since  the  method  pro- 
vided consists  of  the  filing  of  the  original 
petition  by  the  party  aggrieved,  and  not 
by  filing  a  transcript  of  the  proceedings  of 
the  referees.  As  to  the  Enid  ft  Anadarko 
Railway  Company,  the  act  provides  that 
upon  the  filing  of  the  original  petition  It 
shall  be  heard  and  determined  according  to 
the  laws  of  the  Indian  Territory  in  which 
the  same  shall  be  heard.  As  to  other  rail- 
way companies,  the  act  is  silent  as  to  the 
procedure.  The  laws  of  Arkansas  were 
In  force  in  the  Indian  Territory  at  that 
time,  and  It  Is  provided  In  section  4967, 
Mansfield's  Digest,  that: 

"A  civil  action  is  commenced  by  filing  In  the 
office  of  the  clerk  of  the  proper  court  a  com- 
plaint and  causing  a  summons  to  be  issued 
thereon." 

We  take  the  view  that  in  either  case  It 
is  necessary  for  the  party  aggrieved  by  the 
award  to  commence  an  action  to  have  the 
amount  of  the  damages  ascertained  by  the 
court.  In  the  case  of  Enid  ft  Anadarko 
Railway  Company  Reeking  to  condemn  lands 
for  right  of  way,  there  was  no  action  in  any 
court  provided  for  until  after  the  award  of 
the  referees,  so  that  It  is  apparent  that  it 
would  l>e  necessary  for  the  party  aggrieved 
by  the  award  to  bring  the  adverse  party  In- 
to some  court  of  competent  Jurisdiction  un- 
der the  procedure  In  force  In  the  Indian 
Territory.  This  necessarily  contemplated  the 
commencement  of  an  action  involving  the 
Issuing,  of  a  summons.  In  the  case  of  other 
railway  companies  condemning  right  of  way, 
the  same  language  as  to  appeal  is  used,  and 
It  is  apparent  from  the  language  of  the 
act  that  the  original  petition  provldtiKl  for 
is  not  to  be  filed  In  the  action  by  the 
railway  company  to  condemn  right  of  way 
and  to  appoint  referees  to  appraise  the  dam- 
ages, but  that  It  Is  to  be  an  Independent  ac- 
tion, since  jurisdiction  is  granted  not  only 
to  the  United  States  Court  Which  has  juris- 
diction of  the  condemnation  proceedings,  but 
to  other  courts  of  competent  jurisdiction  as 
well.  So  that  in  order  to  give  the  court  in 
which  the  petition  was  filed  jurisdiction,  it 
was  necessary   that  summons  issue  to  the 


adverse  party.  If  the  act  provided  that 
the  petition  for  appeal  be  filed  in  the  ac- 
tion for  condemnation,  the  adverse  party 
would  be  required  to  take  notice  of  such  ap- 
peal, but  they  cannot  be  required  to  take 
notice  of  the  filing  of  a  petition  In  another 
action  and  in  another  court.  In  the  Instant 
case  the  condemnation  case  was  docketed  as 
No.  862,  and  the  original  petition  of  plain- 
tiff was  docketed  as  No.  8W.  We  conclude 
that  it  was  the  duty  of  the  plaintiff,  being 
dissatisfied  with  the  award  of  the  referees, 
in  order  to  have  the  amount  of  her  damages 
determined  -by  a  oourt,  to  commence  an  ac- 
tion seeking  such  damages  as  she  might  be 
entitled  to  against  the  railway  company 
within  ten  days  from  the  making  of  the 
award.  In  so  commencing  an  action  it  was 
necessary  that  she  cause  summons  to  be  is- 
sued upon  her  petition,  l^ere  having  been 
no  summons  Issued  upon  such  petition  until 
after  the  expiration  of  the  time  allowed 
by  the  act  of  Congress,  there  never  was  an 
action  pending,  and  the  running  of  the 
statutes  of  limitation  was  not  suspended 
thereby. 

[2]  Upon  the  question  of  when  a  cause  of 
action  accrues  in  favor  of  an  individual 
against  the  clerk  of  a  court  or  an  officer 
who  holds  money  of  an  Indlvidnal  in  his 
official  capacity  the  authorities  are  not  en- 
tirely harmonious.  We  think,  however,  that 
the  consensus  of  opinion  of  the  courts  of 
last  resort  Is  that  the  cause  of  action  nc- 
crues  and  the  statutes  of  limitation  begin 
to  run  upon  the  conversion  of  the  funds  by 
the  clerk  or  officer.  Furman  v.  Timberlake, 
93  N.  C.  66;  McDonnell  v.  Branch  Bank,  20 
Ala.  31.3;  Bantley  v.  Baker,  61  Neb.  92,  84 
N.  W.  603;  Barker  v.  Wheeler.  60  Neb. 
470,  83  N.  W.  678,  83  Am.  St  Rep.  541; 
Lower  v.  Miller,  66  Iowa,  408,  23  N.  W.  897. 
The  conversion  of  the  funds  by  the  clerk 
or  officer  may  arise  upon  his  refusal  to 
turn  over  the  money  upon  demand  or  upon 
his  failure  to  turn  over  the  money  to  hla 
successor  upon  going  out  of  office.  The  rule 
is  also  well  established  that  the  failure  of 
an  officer  to  pay  over  moneys  In  his  hands 
to  the  party  entitled  thereto  at  the  time  he 
Is  required  by  law  so  to  pay  the  same  con- 
stitutes a  conversion  of  such  funds,  and  that 
In  such  case  the  cause  of  action  accrues,  and 
that  the  statutes  of  limitation  Vgln  to  run 
without  a  demand.  Little  v.  Richardson,  51 
N.  C.  305;  Moore  v.  State,  55  Ind.  360; 
State  V.  Dailey,  4  Mo.  App.  172. 

Section  4286,  R.  L,  1910,  provides: 
"Upon  the  death,  resignation,  suspension  or 
removal  from  office  of  any  officer,  or  upon  the 
expiration  of  his  term,  ail  public  moneys,  books, 
records,  accounts,  papers,  documents  and  prop- 
erty of  other  kind  in  his  bauds  or  held  by  him 
by  virtue  of  his  office,  shall  be  delivered  to  his 
successor." 

This  section  of  our  statutes  imposed  tlie 
duty  upon  J.  0.  Slier  to  turn  over,  at  the 
expiration  of  his  term,  to  his  successor  in 
office,  all  public  moneys,  all  books,  records, 
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documents  and  property  In  his  hands  by 
virtue  of  his  office.  It  thereby  became  the 
duty  of  Slier  upon  the  expiration  of  his 
term  of  office  to  turn  over  to  his  successor 
the  money  deposited  with  him  for  the  use 
and  benefit  of  the  plaintiff.  Not  having 
done  so  he  thereby  converted  the  same  and 
became  liable  to  an  action  therefor.  At 
this  time  he  Is  presumed  to  have  converted 
the  money,  and  the  statutes  of  limitation  be- 
gan to  run. 

[3]  It  Is  urged  by  counsel  for  plaintiff  that 
Siler  In  the  Instant  case  was  a  trustee  for 
plaintiff,  and  that  he  held  the  money  sought 
to  be  recovered  under  an  express  trust,  and 
that  the  rules  of  Inw  as  to  the  limitation  of 
actions  between  cestui  que  trust  and  trustee 
should  be  applied  to  the  instant  case.  We 
think  counsel  for  plaintiff  Is  In  error  as  to 
the  proposition  that  Slier  held  these  funds 
In  tmst.  It  Is  generally  held  that  the  clerk 
of  a  court  holds  funds  paid  to  him  in  an 
ofBclal  capacity  for  litigants  as  a  bailee, 
and  that  he  Is  a  depositary  of  the  funds. 
5  R,  O.  I/.  630.  The  distinction,  however. 
Is  not  material,  since  either  in  case  of  a 
trustee  or  a  bailee  a  demand  would  set 
the  statutes  of  limitation  in  motion,  and  the 
rule  Is  that,  when  a  demand  is  required 
to  perfect  a  cause  of  action,  such  demand 
most  be  made  within  a  reasonable  time. 
The  party  entitled  to  make  demand  cannot 
extend  the  running  of  the  statutes  of  limi- 
tation toy  delay  In  making  demand.  First 
National  Bank  v.  King,  60  Kan.  733,  67  Pac. 
932;  Atchison,  Topeka  &  S.  P.  Ry.  Co.  v. 
Burllngame,  36  Kan.  628,  14  Pac.  271,  69 
Am.  Rep.  678;  Rork  v.  Commissioners  of. 
Douglas  County,  46  Kan.  175,  26  Pac.  391; 
Relzenstein  v.  Marquardt  (Iowa)  1  !>.  R.  A. 
818,  note.  So  that  In  the  Instant  case  the 
plaintiff,  having  permitted  the  funds  to  re- 
main In  the  re^stry  of  the  court,  when 
she  was  entitled  to  demand  the  same,  for 
a  period  of  nine  years,  cannot  now  avoid 
the  bar  of  the  statutes  of  limitation  because 
she  neiB^ected  and  failed  during  that  period 
to  make  a  demand  for  her  money. 

The  trial  court  erred  in  overruling  the  de- 
marrer  of  defendants  to  the  petition  and 
snstainlng  the  demurrer  of  plaintiff  to  the 
answer  of  defendants,  and  In  overraling 
the  demurrer  of  the  defendants  to  the  evi- 
dence. 

The  Judgment  ,  should  therefore  be  re- 
versed. 

PER  CURIAM.    Adopted  In  whole. 

(««  Okl.  74)  " 

DILL  V.   MAIiOT.     (No.   7910.) 
(Supreme  Court  of  Oklahoma.    Aug.  28,  1917.) 

(SyUabut  by  the  Court.) 

1.  Bit,t8  AND  Notes  <3=»489(6)— Evidence- 
Note. 
Where  the  answer  admits  the  execution  of 
the  note   sued   upon   and  pleads   payment  and 


set-off,  it  is  not  necessary  to  the  recovery  by 
the  plaintiff  that  the  note  sued  upon  l>e  intro- 
duced in  evidence. 

2.  Pleading    <8=s»261— Tbial   Amenduent  — 

DiSCBETlON    OF    CoUBT. 

While  amendments  are  favored  in  the  fur- 
therance of  justice,  the  granting  or  refusal  of 
permission  to  amend  rests  largely  within  the 
discretion  of  the  trial  court,  and  It  is  not  an 
abuse  of  such  discretion  to  refuse  to  permit, 
after  trial  is  begun,  an  amendment  of  an  an- 
swer, which  would  substantially  change  the  de- 
fense. 

3.  Appeal  and  Errok  (S=>1011(1)— Judgment 
— Conflicting   Evidence. 

In  a  case  tried  to  the  court;  where  the  evi- 
dence is  in  conflict,  the  judgment  of  the  court 
will  not  be  disturbed  if  there  is  any  evidence 
reasonably  tending  to  support  the  judgment. 

Commissioners'  Opinion,  Division  No.  I. 
Error  from  District  Court,  Okfuskee  County ; 
Geo.  C.  Crump,  Judge. 

Action  by  Dona  0.  Malot  against  W.  H. 
Dill..  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

B.  B.  Blakeney  and  J.  H.  Maxey,  Jr.,  both 
of  Tulsa,  for  plaintiff  In  error.  J.  B.  Pat- 
terson, of  Okemah,  for  defendant  in  error. 

COLLIER,  C.  This  Is  an  action  brought  by 
the  defendant  In  error  against  plaintiff  in 
error  to  recover  upon  a  promissory  note  for 
$700  executed  by  W.  H.  Dill  and  H.  G.  Malot, 
the  husband  of  defendant  in  error,  which  said 
note  was  Indorsed  by  H.  G.  Malot  as  fol- 
lows: "Pay  to  Dona  C.  Malot  H.  G.  Malot" 
Hereinafter  the  parties  will  be  styled  as  they 
were  In  the  trial  court 

The  petition  avers  that  on  the day 

of ,  1914,  and  before  maturity  of  said 

note,  for  a  valuable  consideration,  and  in  due 
course  of  trade,  said  H.  G.  Malot  indorsed, 
transferred  and  delivered  said  note  to  this 
plaintiff,  and  this  plaintiff  Is  now  the  legal 
owner  and  holder  of  said  note,  that  there  la 
Justly  due  and  owing  on  said  note  the  full 
principal  sum  thereof,  together  with  Interest 
at  the  rate  of  6  per  cent  per  annum  from    . 
the  Ist  day  of  January,  1916,  and  that  she 
is  entitled  to  recover  of  and  from  the  defend- 
ant said  sum  of  money.    The  defendant  filed 
an  unverified  answer,  denying  each  and  ev- 
ery material  allegation  of  said  petition,  ex- 
cept such  as  are  hereinafter  specifically  ad- 
mitted, and  admitted  the  execution  of  the 
note  described  In  plaintiff's  petition,  and  the 
delivery  of  the  note  to  H.  G.  Malot,  but  al- 
leges that  same  has  been  fully  paid,  tliat 
plaintiff  had  full  knowledge  at  the  time  she 
became  the  holder  of  said  note  that  same  was 
fully  paid,  and  denies  that  plaintiff  is  the 
holder  of  said  note  for  a  valuable  considera- 
tion, but  alleges  that  she  found  said  note 
among  the  papers  of  H.  G.  Malot,  and  that 
the  same  was  never  delivered  to  plaintiff  by 
H.  G.  Malot    For  further  answer  and  coun- 
terclaim defendant  alleges  and  says  that  on 
tlie  5th  day  of  June,   1912,    for   value,   the 
plaintiff  executed  and  delivered  to  defendant 
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her  promissory  note  of  that  date,  together 
with  H.  G.  Malot,  In  the  sum  of  $300,  with 
Interest  at  the  rate  of  8  per  cent,  per  annum 
from  the  date  thereof,  together  with  a  rea- 
sonable attorney's  fee  in  case  said  note  was 
placed  in  the  hands  of  an  attorney  for  col- 
lection, and  alleges  that  there  is  now  due  and 
unpaid  on  said  note  the  said  sum  of  $300, 
and  interest,  together  with  an  attorney's 
fee  of  $50.  Defendant  further  answering, 
and  for  his  further  counterclaim,  alleges  and 
says:  That  on  the  3d  day  of  March,  1913, 
plaintiff,  being  indebted  to  defendant  in  the 
sum  of  $335,  made,  executed,  and  delivered, 
together  with  H.  G.  Malot,  her  promissory 
note  in  the  sum  of  $335,  with  interest  there- 
on at  the  rate  of  6  per  cent,  per  annum  from 
that  date,  and  a  reasonable  attorney's  fee  in 
case  said  note  should  be  placed  in  the  hands 
of  an  attorney  for  collection.  Copies  of  said 
notes  are  attached  as  exhibits  to  said  answer. 

The  plaintiff  filed  a  motion  to  strike  the 
counterclaim,  which  motion  was  overruled  by 
the  court,  after  which  plaintiff  filed  a  reply 
denying  the  allegations  of  plaintiff's  answer, 
and  alleged  that  she  was  the  owner  and 
holder  of  the  note  sued  upon,  and  had  re- 
ceived the  same  for  a  valuable  consideration, 
and  denied  the  execution  of  the  notes  declar- 
ed on  in  the  defendant's  cross-action,  but 
alleges  that,  if  the  same  were  executed  and 
delivered,  all  of  the  affairs  existing  between 
her  husband  and  defendant  had  been  fully 
settled  and  compromised,  and  that  said  two 
notes  declared  on  by  the  defendant  had 
been  included  in  said  compromise.  On  the  is- 
sues thus  Joined  a  jury  was  waived,  and  the 
case  was  tried  to  the  court. 

After  the  introduction  of  evidence  had  be- 
gun, the  defendant  asked  to  be  allowed  to 
amend  his  answer  to  show  want  of  considera- 
tion, to  which  plaintiff  objected,  which  objec- 
tion was  sustained,  to  which  defendant  duly 
excepted.  The  trial  resulted  in  judgment  for 
the  plaintiff  for  $710.25,  to  which  the  defend- 
ant duly  excepted. 

Timely  motion  was  made  for  a  new  trial, 
which  was  overruled  and  duly  excepted  to. 
To  review  the  judgment  rendered  the  de- 
fendant brings  error. 

The  evidence  in  this  case  is  very  volumi> 
nous,  and  no  good  could  be  accomplished  by 
setting  it  out  in  full,  or  even  by  setting  out 
an  abridgment  of  same.  The  most  favor- 
able and  charltaWe  view  that  can  be  Indulg- 
ed for  the  defendant  is  that  the  evidence  Is 
in  conflict  as  to  all  the  Issues  In  the  case. 
The  only  errors  argued  In  brief  of  defendant 
Which  we  deem  necessary  to  consider  are: 
First,  refusal  of  the  court  to  allow  the  an- 
swer of  defendant  to  be  amended  so  as  to 
show  want  of  consideration;    second,  that 


to  entitle  the  plaintUT  to  recover  in  this  case 
it  was  necessary  to  introduce  the  note  which 
is  the  basis  of  the  action. 

[1,2]  We  are  unable  to  agree  with  either 
of  these  contentions  of  the  defendant.  We 
think  the  coiurt  was  not  guilty  of  abuse  of 
discretion  in  refusing  to  permit  said  amend- 
ment, for  the  reason  that  said  hmendment 
would  have  substantially  changed  the  de- 
fense in  this  case.  Again,  if  the  plaintiff,  in 
due  course,  for  a. valuable  consideration,  be- 
came the  owner  of  said  note,  the  question 
of  whether  or  not  tlie  same  was  given  with- 
out consideration  would  not  affect  her  right 
to  recover  In  this  case.  If  the  refusal  of  the 
court  to  allow  the  answer  to  be  amended  so 
as  to  set  up  the  defense  of  want  of  consider- 
atlon  was  an  error,  such  error  was  without  in- 
Jury.  Jones  v.  S.  H.  Kress  ft  Co.,  153  Pac.  655 ; 
Elliott  V.  CoggsweU,  156  Pac.  1146;  E.  Van 
Winkle  Gin  &  Machine  Works  v.  Brooks,  156 
Pac.  1152.  The  defendant  having  admitted 
the  execution  of  the  note  and  proved  by  his 
evidence  the  indorsement  thereof  to  the  plain- 
tiff, it  was  not  necessary  for  a  recovery  that 
the  note  sued  upon  be  Introduced  In  evidence. 

Doughty  V.  Funk,  24  Okl.  312, 103  Paa  634, 
cited  and  relied  upon  by  defendant  in  support 
of  his  contention  that  it  was  necessary  to 
introduce  the  note  -in  evidence.  Is  not  in 
point.  The  facts  in  said  case  are  entirely 
different  from  the  facts  In  the  Instant  case. 
In  said  case  of  Doughty  v.  Funk,  "nothing 
appears  by  way  of  indorsement  or  otherwise 
to  indicate  the  ownership  of  the  plaintiff" 
in  the  note  sued  upon,  while  in  the  instant 
case  the  defendant  admits  the  execution  of 
the  note  sued  upon,  and  it  is  pleaded  and 
proved  that  same  was  indorsed  to  plaintiff. 

The  case-made  having  been  amended  so  as 
to  correct  the  errors  shown  by  the  original 
case-made,  that  the  petition  admitted  that 
there  was  a  creoii  of  $675  upon  the  note  sued 
upon,  and  such  credit  not  being  shown  by  ths 
case-made  as  amended,  and  there  being  no 
evidence  of  any  admission  on  the  part  of  tho 
plaintiff  admitting  such  credit,  the  conten- 
tion and  argument  of  the  defendant  that  the 
plaintiff  is  bound  by  the  admission  made  up- 
on said  petition  of  said  credit  is  without 
force. 

[3]  The  evidence  being  in  conflict  as  to 
all  the  issues  in  the  case,  and  there  being  suf- 
ficient evidence  to  support  the  Judgment  ren- 
dered by  the  trial  court,  we  are  powerless  to 
disturb  It  C,  B.  I.  &  P.  By.  Co.  v.  Brown, 
154  Pac.  1161;  Thompson  v.  Vaiight,  160 
Pac.  625;  Gilkeson  v.  Callahan,  161  Pac 
789. 

This  cause  is  affirmed. 

PER  OUBIAM.    Adopted  In  wholeu 
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Ex  parte  PHILLIPS.    (No.  8649.) 

{Supreme  Court  of  Oklahoma.    July  10,  1017. 
Rehearing  Denied  Sept  11,  1917.) 

(Sjillabua  hv  the  Oourt.) 

laCKVSBB  «=>7(8)  —  LiciKSE  Tax  — Automo- 
biles—Validity  OF  Ordinance. 
Revised  Laws  1910,  {  681,  authorized  the 
«lty  of  Oklahoma  City  to  levy  and  collect  a  li- 
<xnee  tax  on  certain  occupations,  of  which  the 
<Mx:upation  of  petitioner  was  not  one,  and  also 
m  license  tax  on  omnibuses,  carts,  wagons,  and 
other  vehicles.  Pursuant  to  section  1,  art.  4, 
of  the  city  charter,  the  city  passed  an  ordinance 
levying  a  license  tax  upon  certain  occupations, 
and,  among  other  things,  provided:  "Sec.  740. 
Qlie  license  tax  hereby  levied  under  this  ordi- 
xaance  shall  be  in  the  following  amounts,  to  wit. 
•  •  •  ••  "Sec.  753.  Each  automobile  offered  or 
Tised  on  the  streets  of  said  city  for  hire,  twenty- 
five  ($25.00)  dollars  per  year.  *  •  * "  held, 
-thnt  such  tax  is  not  an  occupation  tax  on  the 
business  of  petitioner,  but  a  license  tax  upon 
tlie  owners  of  automobiles  for  the  privilege  of 
operating  upon  the  public  streets  of  the  city,  and 
-tbat,  he  having  paid  the  state  tax  imposed  by 
Oeneral  Highway  Law  1915,  c.  173,  upon  the 
SLUtomobiles  used  in  his  business  of  transporting 
passengers  and  their  baggage  for  hire,  said  sec- 
tion of  the  ordinance  was  annuUled  by  section  8 
of  said  act,  and  petitioner  is  discharged. 

Original  habeas  corpus  by  R.  I.  Phillips 
against  W.  B.  Nichols,  Chief  of  Police  of  the 
City  of  Oklahoma  City.  Writ  granted,  and 
I>etltloner  discharged. 

Geo.  H.  Glddlngs,  of  Oklahoma  City,  for 
petitioner.  B.  D.  Shear,  A.  T.  Boys,  and 
Frank  N.  Watson,  all  of  Oklahoma  City,  tot 
respondent 

TURNER,  J.  This  is  an  original  action 
for  writ  of  habeas  corpus,  brought  by  peti- 
tioner, R.  I.  Phillips,  against  W.  B.  Nichols, 
cblef  of  police  of  the  city  of  Oklahoma  City. 
Tbe  facts  are  substantially: 

Revised  Laws  1910,  {  581,  authorized  the 
city  to  levy  and  collect  a  license  tax  on  cer- 
tain occupations,  but  not  the  occupation  of 
petitioner,  and  also,  among  othpr  things,  to 
levy  a  lict>n8e  tax  on  omnibuses,  carts,  wag- 
ons, and  other  vehicles.    Petitioner  owns  and 
operates  four  or  Ave  automobiles  In  connec- 
tion with  his  transfer  business,  known  as  the 
Phillips  O.  K.  Bus,  Baggage  &  Carriage  Com- 
pany.   These  automobiles  are  used  by  peti- 
tioner for   hire   in    transporting   passengers 
and  their  baggage  to  and  from  trains.     Pe- 
titioner   was    arrested    by    respondent,    and 
charged  with  so  doing  without  paying  the 
license  tax  imposed  thereon  by  a  certain  or- 
dinance of  tbe  city  (revised  In  1913)  passed 
pursuant  to  section  1,   art.  4,   of  the  city 
charter,  which  reads: 

"The  legislative  powers  of  the  city  are  vested 
In  tbe  board  composed  of  tbe  mayor  and  four 
commissioners,  sitting  as  a  board  of  commission- 
ers. They  shall  have  the  same  power  to  enact 
all  Ixws  end  ordinances  for  the  city  possessed 
hy  the  city  council  of  a  city  of  the  first  class 
under  the  Constitution  and  laws  of  the  state  of 
Oklahoma  at  tbe  time  of  the  adoption  of  this 


charter  granted,  and  all  powers  hereafter  confer- 
red by  the  Constitution  and  laws  of  this  state." 

^e  pertinent  parts  of  tbe  ordinance  read: 
"Sec.  731.  That  no  person,  firm  or  corporation, 
either  as  principal  or  agent,  shall  in  the  city  of 
Oklahoma  City,  conduct,  pursue,  carry  on  or 
operate  any  calling,  trade,  profession  or  oc- 
cupation hereinafter  named,  without  first  pay- 
ing in  advance  to  the  city  treasurer  the  license 
tax  hereinafter  prescribed  and,  by  presenting  the 
receipt  for  the  same  to  the  city  clerk  of  said 
city,  procuring  a  license  therefor,  which  receipt 
shall  be  filed  with  the  city  clerk  and  be  preserv- 
ed for  a  period  of  three  years. 

"Sec.  7.H2.  There  is  hereby  levied  a  license  tax 
on  the  callings,  trades,  business,  avocations,  and 
occupations  hereinafter  named,  in  the  follow- 
ing sums,  respectively  mentioned  herein:  •  •  • 
Sec.  753.  Each  automobile  offered  or  used  on 
the  streets  of  said  city  for  hire,  twenty-five 
($25.00)  dollars  per  year,  payable  annually,  no 
license  transferable  or  for  less  than  one  year. 
•    •    • 

"Sec.  831.  Every  person,  whether  as  principal 
or  agent,  clerk  or  employ^,  or  as  officer  of  a  cor- 
poration, or  otherwise,  violating  any  provision 
of  this  ordinance  shall  be  deemed  guilty  of  an  of- 
fense, and  upon  conviction  thereof,  shall  be  pun- 
ished by  a  fine  of  not  exceeding  one  hundred 
($100)  dollars,  or  by  imprisonment,  in  the  city 
jail  not  to  exceed  thirty  days,  or  by  both  sncb 
fine  and  imprisonment,  and  each  day  any  per- 
son shall  continue  to  operate  any  business  herein 
named  in  violation  of  the  provisions  of  this  ordi- 
nance shall  constitute  a  separate  and  distinct 
offense." 

At  the  time  of  his  arrest  petitioner  had 
paid  tbe  state  tax  on  said  automobiles  and 
had  taken  out  licenses  thereon  from  the  de- 
partment of  highways,   as   required   by   the 
state,  and  contends  that  section  753  of  said 
ordinance  seeks  to  levy  a  license  tax  upon 
the  owners  of  automobiles  for  the  privilege 
of  operating  upon  the  public  streets  of  the 
dty,  and  is  unenforceable  because  annulled 
by  the  General  Highway  Law  passed  by  the 
Legislature  In  1915  (Sess.  Laws  1915,  p.  306). 
Respondent  contends  that  the  tax  levied  by 
said  ordinance  Is  an   "occupation  tax"  for 
the  privilege  of  carrying  on  petitioner's  busi- 
ness.    We  are  of   opinion  that  petitioner's 
contention  Is  correct,  and  that  the  tax  sought 
to  be  exacted  la  a  tax,  not  on  petitioner's  oc- 
cupation or  business,  but  on  the  privilege  o 
operating  upon  the  public  streets  of  *^*.*^ J^g 
and  Is  unenforceable  by  reason  of  sectio 
(article  4)  of  the  General  Highway  ^^'^'v^q^ 

Examining   the    ordinance.  It  seems      ^^^^ 
section  731,  when  It  ordains,  as  U  ^?®^.vt\v\t\ 
no  person,  firm,  or   corporation  shall.       ,^Ytv«' 
the  confines  of  the  dty,  carry  on  any  c       ^^y. 
trade,  profession,  or  occupation  '''l'^"*"\jee»** 
Ing   a   license    tax    and   procuring   a        fyarft- 
therefor,  that  It  was   the  Intent  of    ^^cvipa-- 
ers  to  thereby  proceed  and  levy  «»  -tivi.'EO«'^' 
tlon  tax  upon  some  80  subsequently  ®      g^       o* 
atcd    callings,    trades,    and    P"""^®      „ot'o^®- 
which  the  business  of  petitioner  was  »  ^^xt 

And  the  Intent  so  to  do  Is  made  <=*®*^*",_  pr-se 
nest  section,  -wlilch  levies  such  ^^^.  islr»e»' 
sentl  upon  certain  "callings,  trades.o  xi»-^ 

avocations  and  occupations  herelnatte  ^^^^^^ 
ed.  In  the  following  sums,  respectively^ 


charter,  together  with  all  other  powers  by  this 
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ed  herein."  Omitting  several  sections  imma- 
terial to  the  question  before  ds,  section  740 
provides : 

"The  license  tax  hereby  levied  under  this  ordi- 
nance ohall  be  in  the  following  amounts,  to  wit: 

"(Section  7S0.  All  persons,  companies  or  cor- 

g orations  owning,  controlling  or  conducting  the 
usiness  of  advertising  in  street  cars,  each  per 
annum,  $100.     All  persons,  companies  or  cor- 

e orations  owning,  controlling  or  conducting  the 
usiness  of  advertising  in  railroad  cars,  each 
per  annum  $50. 

"All  persons,  companies,  or  corporations  own- 
ing, controlling  or  conducting  the  business  of  ad- 
vertising in  railroad  depots,  each  per  annum, 
$10." 

So  far,  it  seems  the  ordinance  is  one  pur- 
porting to  Impose  an  occupation  tax  upon 
certain  specified  callings,  trades,  professions, 
etc.,  carried  on  within  the  municipality. 
And  this  idea  Is  further  carried  out  in  the 
next  section,  in  which  a  tax  of  $2  per  day  is 
levied  upon  the  business  of  advertising  solic- 
itors. But  what  can  we  say  of  the  next  sec- 
tion, which  reads: 

"Sec.  753.  Each  automobile  offered  or  used  on 
the  streets  of  said  city  for  hire  twenty-five 
($25.00)  dollars  per  year,  payable  annually,  no 
license  transferable  or  for  less  than  one  year." 

Had  this  section  meant  to  levy  an  occu- 
pation tax  on  the  business  of  petitioner,  it 
would,  after  the  manner  of  section  750,  su- 
pra, have  probably  read : 

"All  persons,  companies  or  corporations  con- 
trolling or  conducting  the  business  of  transport- 
ing passengers  and  their  baggage  for  hire,  shall 
pay  a  license  tax  on  said  business  equal  to  $25 
on  each  automobile  used  in  such  business." 

But  such  this  section  did  not  do  or  at- 
tempt, but  levies  $25,  not  as  a  tax  on  any 
calling,  trade,  business,  avocation,  or  occu- 
pation, but  as  a  license  tax  upon  the  owners 
of  automobiles  for  the  privilege  of  operating 
ttaem  upon  the  public  streets  of  the  city,  and 
which,  if  not  paid,  subjects  "any  person"'  to 
a  fine  of  $100  for  each  day  he  shall  operate 
In  violation  of  the  provisions  of  the  ordi- 
nance. 

In  Harder's  Fireproof  Storage  &  Van  Co. 
V.  City  of  Chicago,  235  III.  68,  85  N.  B.  245, 
14  Ann.  Cas.  536,  the  facts  were  that  the  city, 
pursuant  to  a  statute,  passed  an  ordinance 
section  1  of  which  made  it  unlawful  for  any 
person,  firm,  or  corporation  to  use,  or  .cause 
to  be  used,  any  wagon  or  other  vehicle  In 
the  transportation  of  persons  or  property 
upon  the  streets  of  the  city,  unless  3uch  wag- 
on or  vehicle  be  licensed  as  in  the  ordinance 
provided.  After  section  2  had  provided  the 
procedure  for  obtaining  the  license,  section 
3  provided  for  a  license  tax  payable  an- 
nually to  the  city  as  follows:  One,  two, 
three,  four,  and  six  horse  or  more  wagons, 
$5,  $10,  $15,  and  $35,  respectively;  and  auto- 
mobiles with  seats  for  two  persons  $12,  and 
with  more  seats  than  that,  $20.  Section  5 
provided: 

That  any  person,  firm  or  corporation  yiolat- 
ing  any  of  the  provisions  of  this  ordinance  shall 
tie  fined  not  less  than  five  dollars  ($5)  nor  more 
than  one  hundred  dollars  ($100)'  for  each  and 
every  offense ;  and  each  day  any  wagon  or 
vebicl*  is  used  upon  the  streets,  avenues  01  al- 


leys of  the  city  without  having  procured  a  li- 
cense and  without  having  compliea  with  the  pro- 
visions of  this  ordinance  shall  be  considered  a 
separate  and  distinct  offense." 

The  suit  was  brought  to  enjoin  the  en- 
forcement of  the  ordinance  on  the  ground 
that  the  same  was  void.  But  the  Supreme 
Court,  afflrmlng  the  Judgment  of  the  trial 
court,  held  not  so.  And,  after  stating  that 
the  owner  of  vehicles  used  upon  the  pub- 
lic streets  may  be  required  to  pay  an  ad  va- 
lorem tax  upon  such  vehicle  as  property,  and 
also  may  be  required  to  pay  a  tax  upon  the 
right  or  privilege  of  using  such  vehicle  in 
his  business — that  is,  an  occupation  tax- 
declared  the  question  before  the  court  to  be 
whether,  In  addition  to  the  ad  valorem  tax 
on  the  vehicle  as  property  and  a  license  tax 
on  the  right  to  pursue  an  occupation  in 
which  vehicles  may  be  used,  there  might  be 
Imposed  also,  by  the  ordinance  in  question, 
a  license  tax  upon  the  right  or  privilege  of 
using  vehicles  upon  the  public  streets.  From 
which  we  learn,  as  there  is  no  suDstantial 
difference  between  the  Intent  of  the  ordi- 
nance there  and  here,  that  the  license  tax  in 
question  falls  within  the  class  of  a  tax  upon 
the  right  or  privilege  of  using  automobiles 
upon  the  public  streets  for  hire,  and  is  not 
a  tax  upon  the  occupation  of  the  petitioner. 
See,  also.  City  of  Ft.  Smith  v.  Scmggs,  70 
Ark.  549,  69  S.  W.  679.  58  Ia  R.  A.  921,  91 
Am.  St.  Rep.  100. 

This  being  true,  this  case  is  ruled  by  Ex 
parte  Shaw,  157  Pac.  900.  There,  as  here, 
a  certain  ordinance  of  the  city  of  Tulsa,  as 
amended  by  another  ordinance,  imposed  a 
license  tax  upon  the  owners  of  automobiles 
for  the  privilege  of  operating  upon  the  pub- 
lic streets  of  the  city.  The  question  there 
arising  upon  habeas  corpus  was,  ob  here, 
whether  section  8  of  article  4,  c.  173,  Gen- 
eral Highway  Law  1915,  which  provided: 

"Subject  to  the  express  provisions  of  this  arti- 
cle local  authorities  shall  nave  no  power  to  pass, 
enforce  or  maintain  any  ordinance,  rule  or  re^ 
ulation  requiring  from  any  owner  to  whom  thui 
article  is  applicable  any  tax,  fee,  license  or  per- 
mit for  the  free  use  of  the  public  highways,  or 
e.\cliu1ing  or  prohibiting  any  motor  vehicle  regia- 
tere«l  in  compliance  with  this  article  from  the 
free  usf  of  the  public  highways  or  the  acces- 
sories used  thereon,  and  no  ordinance,  rule  or 
regulation  in  any  way  contrary  to  or  inconsist- 
ent with  the  provisions  of  this  article,  now  in 
force  or  hereafter  enacted,  shall  have  any  forc« 
or  effect" 

— annulled  the  ordinance:  the  petitioner  bar- 
ing paid  a  registration  tax  and  taken  out  a. 
license  from  the  department  of  highways, 
which  had  issued  him  a  certificate  of  regis- 
tration and  number  plate  which  he  had  dis- 
played on  the  rear  of  his  car,  as  required 
by  that  act.  In  holding  that  the  act  annul- 
led the  ordinance.  In  the  syllabus  we  said: 

"Article  2,  {  3,  par.  30,  of  the  charter  of  th« 
city  of  Tulsa,  which  gave  power  to  tbat  city 
to  regulate  the  use  of  automobiles,  and  to  issue 
permits  for  the  use  of  such  vehicles,  and  to  re- 
quire the  numbering  thereof,  pursuant  to  which 
the  city,  by  Ordinance  No.  1165,  as  amended  by 
Ordinance  No.  1250,  imposed  a  license  fee  upoo 
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the  owners  of  automobiles  for  the  privilege  of 
operating  upon  the  public  streets  of  the  city 
and  providing  a  penalty,  was  repealed  by  sec- 
tion 8,  art  4,  c.  173,  General  Highway  Law 
1915,  providing,  among  other  things,  that  local 
municipal  authorities  should  have  no  power  to 
pass  any  ordinance  requiring  from  any  such 
owner  any  fee,  license,  or  permit  for  the  use  of 
the  highways,  or  excluding  any  motor  vehicle 
registered  in  compliance  with  the  act  from  the 
free  use  of  the  public  highways,  and  that  'no  or- 
dinance, rule  or  regulation  in  any  way  contrary 
to  or  inconsistent  with  the  provisions  of  this 
article,  now  in  force  or  hereafter  enacted,  shall 
have  any  force  or  effect.'  Hence  said  ordinance, 
imposing  a  tax  as  stated,  is  void  and  unenforce- 
able." 

We  are  therefore  of  opinion  that,  as  tbe 
ordinance  in  question  seeks  to  impose  a  li- 
cense tax,  not  upon  ttie  business  of  petition- 
er, but  npon  him  as  the  owner  of  automobiles 
for  the  privilege  of  operating  them  upon  the 
public  streets  of  the  dty,  said  ordinance,  in 
elTect,  prohibits  those  vehicles  from  the  free 
use  of  the  public  streets,  in  contravention  of 
section  8,  supra,  of  the  Highway  Lew,  and 
hence  is  unenforceable,  and  that  petitioner 
should  be  discharged.  AU  the  Jtistlces  con- 
car,  except  KANE,  J.,  absent  and  not  par- 
ttdpatlng. 

(M  Okl.  271) 

CULVEB  et  al.  v.  DIAMOND  et  al. 
(No.  6831.) 

(Supreme  Court  of  Oklahoma.     May  22,  1917. 
Behearing  Denied  Sept  11,  1917.) 

fSvtUibiu  by  the  Court.) 

1.  psocess  «=62 — nonbesident  defendant 
— ^Pkbsonal  Service— Jurisdiction. 

In  an  action  against  a  nonresident  for  the 
determination  of  a  right  or  interest,  and  to 
establish  a  trust  in  real  property  situated  in 
this  state,  personal  service  out  of  the  estate  is 
suffi<Hent  to  pve  the  court  jurisdiction  of  that 
cause.  The  jurisdiction  for  that  purpose  is  not 
defeated  because  the  cause  of  action  upon  which 
such  relief  is  sought  is  united  in  the  same  peti- 
tion with  another  cause  of  action  separately 
stated  in  which  such  service  would  not  be  sum- 
cient  to  confer  jurisdiction. 

2.  Attobnkt  and   Ghent  i8=»147  —  Contin- 
OBNT  Fee  Contbact. 

A  valid  covenant  in  a  contract  based  upon 
a  legal  consideration  is  enforceable,  thougn  a 
separable  covenant  for  the  same  consideration 
is  void  as  being  contrary  to  public  policy. 

8.  Attobnet  and  Cubnt  «=»  131  — Lien  — 
Statute. 
Rights  and  remedies  of  an  attorney  under 
chapter  4,  Session  Laws  1900,  p.  117,  existing 
prior  to  the  time  the  Kevised  Laws  1910  became 
effective,  were  not  affected  by  the  adoption  there- 
of, but  continued  and  existed  in  all  respects  as 
if  tbe  same  had  not  been  adopted. 

4.  Attobnet  and  Client  «=»192(2)— Contin- 
gent F'ek— Action. 
In  an  action  by  an  attorney  to  enforce  the 
liability  for  contingent  fee  imposed  by  chapter 
4,  Seas.  Laws  1909,  p.  117,  against  an  adverse 
party  who  has  compromised  and  settled  with 
bis  client  without  his  knowledge  or  consent,  he 
must  establish  that  his  client  had  a  meritorious 
cause  of  action,  and  the  amount  his  client  would 
have  been  entitled  to  recover,  if  same  had  been 
prosecuted  to  judgment 


5.  Indians  ^=»18(1)— Lands— Auenation. 

When  the  validity  of  a  deed  executed  by  a 
Creek  freedman  prior  to  the  time  Act  Cone. 
May  27,  1908,  c.  199,  35  Stat  312,  became  ef- 
fective, conveying  lands  allotted  to  him,  is  called 
in  question  on  the  ground  that  he  was  a  minor 
at  the  time,  bis  age  is  a  question  of  fact,  and 
may  be  determined,  as  is  the  age  of  any  other 
person,  upon  any  evidence  which  is  competent 
under  general  rules. 

6.  Indians  ®=»15(1)  —  Conveyancb— Vajud- 
iTY — Evidence. 

When  the  validity  of  a  conveyance  of  a  por- 
tion of  the  allotment  of  an  enrolled  Creek  freed- 
man executed  subsequent  to  the  time  Act  May 
27,  1908,  c.  199,  35  Stat  312,  became  effective, 
is  in  issue  on  the  ground  that  he  was  a  minor 
at  the  time,  the  portion  of  the  "rolls  of  citizens" 
and  the  "census  card,"  if  not  certified  as  tbe 
entire  or  complete  "enrollment  records"  of  the 
commissioner  to  the  Five  Civilized  Tribes  per- 
taining to  sucii  citizen,  or  received  in  evidence 
without  objection  as  such,  is  not  sufficient  evi- 
dence to  sustain  a  finding  that  the  conveyance  is 
void  and  did  not  pass  title. 

7.  Champebtt  and   Maintej«ance   *=»7(5)— 
Grant  of  Land  Held  Adversely. 

A  conveyance  of  lands  made  by  the  rightful 
owner  in  contravention  of  section  2259  or  sec- 
tion 2260,  Rev.  Laws  1910,  while  good  as  be- 
tween the  parties  thereto,  is  void  as  against  the 
person  holding  adversely,  and  will  not  defeat  an 
action  by  tbe  grantor  or  in  his  name  to  recover 
the  land  from  the  adverse  bolder. 

Error  from  District  Court,  Hughes  Coun- 
ty;  John  Caruthers,  Judge. 

Action  by  H.  H.  Diamond  against  Joel  A, 
Culver,  I.  J.  Culver,  and  B.  C.  Aldrldge. 
Judgment  for  plaintiff  and  defendants  Cul- 
ver bring  error.  Affirmed  In  part,  and  re- 
versed in  part,  and  cause  remanded  for  new 
trial. 

W.  L.  McFall  and  Lewis  C.  Lawson,  both  of 
HoldenvUle,  for  plaintiffs  In  error.  Geo.  L. 
Mann,  of  Sapulpa,  for  defendants  in  error. 

MILBT,  J.  Jeffrey  Paldo,  an  enrolled 
Creek  freedman,  employed  the  defendant  in 
error  H.  H.  Diamond,  a  licensed  and  practic- 
ing attorney  at  law  of  this  state,  to  file  and 
try  all  suits  necessary  to  cancel  all  deeds 
and  remove  all  clouds  created  thereby,  and 
to  clear  the  title  to  the  land  which  had  been 
allotted  to  the  said  Paldo,  as  such  Creek 
freedman,  which  deeds  he  claimed  were  void 
because  executed  by  him  while  he  was  a  mi- 
nor. 

The  contract  of  employment  was  In  writliis, 
and  bore  date  of  August  1, 1912,  and  contained 
the  following  provision  with  reference  to 
compensation  of  the  attorney: 

"It  is  agreed  and  understood  that  the  party  of 
the  first  part  (Paldo)  will  pay  the  party  of  the 
second  part  (Diamond)  for  his  services  in  and 
about  said  land  one-half  of  said  land  when  the 
title  is  clear,  and  that  said  party  of  the  lirst 
part  win  not  sell  or  convey  said  land  without 
the  consent  of  said  party  of  the  second   part. 

The  contract  was  on  the  same  day  proi>erly 
acknowledged,  filed  and  recorded  In  the  of- 
fice of  the  register  of  deeds  of  the  county 
where  the  land  is  situated. 

Pursuant  to  this  contract  of  employment. 
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the  defendant  In  error  Diamond  instituted 
suit  in  tbe  proper  court  for  tlie  said  Paldo 
against  the  plaintiffs  in  error,  Joel  A.  Cul- 
ver and  I.  J.  Culver,  and  another,  to  recover 
possession  of  the  land  from  the  Culvers  and 
for  damages  for  unlawfully  keeping  the  said 
Paldo  out  of  possession,  and  to  quiet  title 
against  the  other  defendant.  On  August  14, 
1912,  an  amended  petition  prepared  by  the 
said  Diamond  was  tiled  in  that  action  in 
which  various  otlier  persons,  includiug  the 
defendant  In  error,  E.  C.  Aldrldge,  were  made 
additional  parties  defendant,  and  In  w^hlch  it 
was  alleged  that  the  various  defendants  were 
asserting  title  or  some  Interest  In  the  land 
under  conveyances  and  leases  which  were 
exhibited  to  the  amended  petition,  and  which 
deeds  and  leases  it  was  alleged  were  void, 
because  tbe  said  Paldo  was  a  minor  at  the 
time  the  same  were  executed  by  blm,  and 
prayed  for  the  possession  of  the  land  and  for 
damages  for  withholding  the  same,  and  that 
the  title  be  quieted  as  against  the  claims  of 
the  defendants,  ^^1ltle  this  action  was  pend- 
ing, and  on  the  21st  day  of  February,  1013, 
the  plaintiffs  in  error,  Joel  A.  and  I.  J.  Cul- 
ver, cumprumised  and  settled  with  the  said 
Jeffrey  I'aldo  without  the  knowledge  or  con- 
sent of  his  attorney,  and  procured  the  said 
Paldo  to  execute  to  them  another  convey- 
ance of  the  laud  for  a  consideration  of  |10 
then  paid  him. 

On  March  31,  1913,  the  second  amended 
petition  was  Bled  in  that  action.  In  which  it 
was  alleged,  hi  addition  to  the  allegations  of 
the  former  amended  petition,  that  E.  O. 
Aldrldge,  one  of  tbe  defendants  therein,  was 
asserting  title-  to  the  laud  under  deed  duly 
recorded  dated  September  30,  101.2,  and 
which  deed  it  was  alleged-  was  void,  and 
passed  no  title  by  reason  of  facts  therein 
alleged,  and  prayed  for  relief  as  In  the  first 
amended  petition.  The  petition  and  each  of 
the  amended  petitions  bore  the  following  in- 
dorsement, "Attorney  lien  claim,  by  Harry 
H.  Diamond,  Attorney  for  Plaintiff."  There- 
after, upon  April  9,  1913,  Joel  A.  Culver  and 
I.  J.  Culver,  defendants  in  that  action,  filed 
separate  answers  In  which  they  denied  tbe 
title  of  Jeffrey  Paldo,  and  asserted  title  in 
themselves,  setting  forth  the  various  convey- 
ances under  which  they  claimed  title,  and 
among  others  being  the  conveyance  they  had 
procured  as  aforesaid  from  the  said  Jeffrey 
Paldo  on  February  21,  1913,  and  by  cross- 
petition  against  the  said  Aldrldge  sought  the 
cancellation  of  the  deed  executed  by  Paldo 
to  him  on  September  30,  1912,  upon  tbe 
ground  that  the  same  was  champertous  and 
void  as  to  them. 

Thereafter  Joel  A.  Culver  and  I.  J.  Culver 
filed  separate  motions  for  judgment  on  the 
pleadings  against  the  said  Jeffrey  Paldo,  for 
tbe  reason  that  the  pleadings  disclosed  that 
the  plaintiff  had  sold  and  conveyed  to  them 
for  a  valuable  consideration  all  of  tbe  said 
lands  by  the  deed  dated  February  21,  1913, 
the  execution  of  which  stood  as  admitted  by 


tbe  pleadings.  The  court  rendered  Judgment 
on  the  motions  In  favor  of  the  Culvers,  upon 
the  ground  that  any  right  which  the  said 
Jeffrey  Paldo  might  have  had  passed  to  the 
Culvers  since  tbe  commencement  of  tbe  ac- 
tion, and  quieted  their  title  against  tbe  said 
Jeffrey  Paldo.  The  defendant  in  error  II. 
n.  Diamond  thereupon  commenced  this  ac- 
tion in  the  court  below  against  the  plaintiffs 
in  error,  Joel  A.  Culver  and  I.  J.  Culver,  and 
the  defendant  in  error  E.  C.  Aldrldge.  The 
petition  contained  two  counts.  The  first  was 
to  establish  title  to  an  undivided  one-half 
interest  in  the  land,  which  he  claimed  under 
his  contract  of  employment  with  Paldo,  and 
prayed  for  a  decree  that  tbe  defendants 
therein  hold  title  to  an  undivided  one-half 
interest  as  trustees  for  blm.  Tbe  second 
count  was  against  the  Culvers  for  posse»- 
sion  and  damages.  Subsequently  tbe  plain- 
tiff dismissed  as  to  the  cause  of  action  at- 
tempted to  be  stated  in  tbe  second  count. 
The  plaintiffs  in  error  filed  answer  in  which 
they  exhibited  all  tbe  deeds  executed  by 
I'aldo,  including  those  executed  before,  as 
well  as  after  the  commencement  of  the  ac- 
tion, which  Paldo  bad  employed  Diamond 
to  prosecute,  and  claimed  title  thereunder. 
The  cause  was  tried  to  the  court  without  a 
Jury,  and  Judgment  was  rendered  in  favor  of 
tbe  defendant  in  error  Diamond  against  tbe 
plaintiffs  in  error,  Joel  A.  Culver  and  I.  J. 
Culver,  adjudging  him  the  owner  of  an  un- 
divided one-half  Interest  in  the  land,  and 
that  tbe  title  thereto  was  held  by  plaintiffs 
in  error  tn  trust  for  blm,  and  also  quieting 
the  title  of  plaintiffs  in  error  as  against  tbe 
defendant  in  error  Aldrldge. 

The  Culvers  bring  the  cause  here,  and, 
to  secure  a  reversal  of  the  Judgment  in  fa- 
vor of  the  defendant  In  error  Diamond  for 
one-half  interest  in  the  land,  urge  numerous 
assignments  of  error. 

[1]  It  is  first  contended  that  the  court  did 
not  acquire  Jurisdiction  to  render  Judgment 
against  Joel  A.  Culver,  and  erred  In  overrul- 
ing his  motion  to  quash  the  summons  and 
service  thereof  on  htm.  He  was  a  nonresi- 
dent of  tbe  state,  and  was  personally  served 
in  Marshall  county  in  tbe  state  of  Iowa,  by 
the  sheriff  thereof.  To  obtain  this  service, 
the  plaintiff.  Culver,  filed  an  aflidavlt  which 
appears  to  be  in  substantial  compliance  with 
section  4723,  R.  L.  1910,  and  the  sufficiency 
of  tbe  form  of  which  is  not  challenged.  But 
it  is  claimed  that  this  is  not  one  of  the  class 
of  cases  In  which  personal  service  out  of  the 
state  Is  authorized.  Such  service  may  bo 
made  in  all  cases  where  service  may  be  made 
by  publication,  and  has  the  same,  but  no 
greater,  force  and  effect  as  service  obtained 
by  publication.  Section  4727,  R.  L.  1910. 
The  cause  of  action  set  up  in  the  first  count 
of  the  petition  and  that  for  possession  In 
tbe  second  count  are  clearly  of  the  classes 
enumerated  in  section  4671,  R.  h.  1910, 
among  which  are  actions  "for  the  recovery 
of  real  property,  or  of  any  estate,  or  Interest 
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Ibereln,  or  the  determlnatloii  In  any  form  of 
any  such  right  or  Interest,"  and  "to  establish 
a  trust  In  *  •  •  real  property."  The 
part  of  the  second  count  which  sought  a  per- 
sonal Judgment  for  damages  for  withholding 
possession,  and  for  rents  and  profits,  is,  of 
course,  not  of  the  classes  In  which  such  serv- 
ice Is  authorized,  and  the  court  could  not 
acquire  Jurisdiction  by  personal  service  out 
of  the  state  to  render  valid  Judgment  there- 
on. That  cause  of  action  and  that  for  poa> 
session  were  later  dismissed  by  the  plaintiff, 
and  Judgment  was  not  rendered  thereon, 
but  only  on  the  cause  alleged  in  the  first 
count.  The  mere  fact  that  the'  plaintiff  at- 
tempted to  separately  state  a  cause  of  action, 
in  which  personal  service  out  of  the  state  is 
not  authorized,  and  upon  which  valid  Judg- 
ment could  not  be  rendered,  does  not  invali- 
date the  process  as  to  the  other  cause  of  ac- 
tion in  which  such  service  is  proper,  or  de- 
feat the  Jurisdiction  of  the  court  to  hear  and 
render  Judgment  thereon.  Reeves  v.  Pierce, 
«4  Kan.  602,  67  Pac  1108 ;  Hook  v.  Hoffman, 
16  Ariz.  540,  147  Pac.  722.  There  was  no  er- 
ror in  overruling  the  motion  to  quash  this 
summons  and  service  thereof,  and  the  court 
acquired  Jurisdiction  thereby  to  render  the 
Judgment  it  did  against  the  plaintiff  in  error 
Joel  A.  Culver. 

The  plaintiffs  in  error  demanded  and  were 
refused  a  trial  by  Jury,  and  this  Is  assigned 
as  error.  The  only  statement  made  In  the 
brief  In  support  of  this  assignment  is  that 
"the  action  was  brought  to  recover  a  money 
Judgment  for  (250  and  one-half  of  the  land 
specifically  described."  It  is  true  that  such 
relief  was  asked  upon  the  second  cause  of  ac- 
tion, but  the  suit  was  dismissed  as  to  that 
cause  of  action,  before  the  case  was  trans- 
ferred from  the  Jury  to  the  nonjury  assign-' 
ment.  The  case  was  tried  upon  the  first 
cause  of  action,  and  Judgment  rendered  only 
for  the  relief  asked  thereon.  The  claim  is 
not  made  in  the  brief  that  the  parties  were 
entitled  to  a  Jury  trial  as  a  matter  of  right 
on  that  cause  of  action;  hence  this  assign- 
ment is  without  merit. 

{2]  It  Is  COTitended  that  the  defendant  in 
error  was  not  entitled  to  recover,  because  the 
contract  of  employment  is  contrary  to  pub- 
lic policy,  and  therefore  illegal  and  unen- 
forceable, by  reason  of  the  clause  therein  in 
which  the  client  agreed  not  to  sell  or  convey 
the  land  without  the  consent  of  the  attome.v. 
It  is  argued  that  this  clause  was  in  effect 
one  forbidding  the  client  the  right  to  com- 
promise the  suit  without  the  consent  of  the 
attorneys,  and  that  sucb  agreements  are  con- 
trary to  public  policy.  We  doubt  if  that  con- 
struction of  the  clause  is  correct.  But  if  it 
be  assumed  that  it  is,  and  that  such  agree- 
ments are  contrary  to  public  policy  and  void. 
Is  the  entire  contract  for  that  reason  invalid? 
We  think  not  By  the  terms  of  the  contract 
the  attorney  agreed  to  render  certain  serv- 
ices, which  were  entirely  proper  and  legal. 
In  consideration  thereof,  the  client  agreed  to 
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do  two  things:  First,  pay  the  attorney  one- 
half  the  land  when  the  title  is  clear;  and, 
second,  not  to  sell  or  convey  the  land  without 
the  consent  of  the  attorney.  The  agreement 
to  pay  a  contingent  fee  was  not  contrary  to 
public  policy,  but  was  authorized  by  law  at 
the  time  it  was  made.  Section  2,  c.  4,  Laws 
1909,  p.  117.  The  suit  was  to  enforce  this 
portion  of  the  agreement,  and  it,  as  we  have 
seen,  was  founded  on  a  legal  and  valid  con- 
sideration. The  validity  of  that  promise  Is 
in  no  wise  dependent  on  the  promise  which 
it  Is  contended  was  illegal,  and  is  separable 
and  severable  therefrom.  Mot  effort  Is  being 
made  by  the  attorney  to  enforce  the  alleged 
Illegal  clause,  and  his  right  to  recover  is  in 
no  wise  dependent  thereon.  Section  921,  B. 
L.  1910,  defines  the  object  of  a  contract  as: 

"The  thing  which  it  is  agreed,  on  the  part  of 
the  party  receiving  the  consideration,  to  do  or 
not  to  do." 

And  by  section  925  it  Is  provided: 

"Where  a  contract  has  several  distinct  objects, 

of  which  one  at  least  is  lawful  and  one  at  least 

is  unlawful  in  whole  or  in  part,  the  contract  is 

void  aa  to  the  latter,  and  valid  as  to  the  rest" 

Numerous  authorities  are  cited  in  9  Cyc. 
565,  to  support  the  proposition  as  therein 
stated  as  follows: 

"The  rule  is  that  a  lawful  promise  made  for 
a  lawful  cousideratioD,  is  not  m valid  merely  be- 
cause an  unlawful  promise  was  made  at  the  same 
time  and  for  the  same  consideration." 

See,  also,  Davis  v.  Great  Northern  By. 
Co.,  128  Minn.  364,  161  N,  W.  128. 

It  necessarily  follows  that  even  If  plain- 
tiffs In  error  are  correct  In  their  construc- 
tion of  the  clause  mentioned  and  as  to  Its 
illegality,  for  the  reasons  stated  the  other 
promise  or  object  of  the  contract  which  Is 
the  basis  of  the  suit  Is  nevertheless  valid 
and  enforceable.  It  Is  unnecessary  to  treat 
the  question  further. 

[3, 4]  Plaintiffs  in  error  further  contend 
that  under  the  provisions  of  section  249,  R. 
It.  1910,  they  would  in  no  event  be  liable  for 
the  full  fee  contracted  to  be  paid  the  attor- 
ney, but  only  for  such  fee  "to  the  extent  at 
reasonable  compensation  for  all  services  per- 
formed by  him  In  connection  with  said  ac- 
tion or  contemplated  suit."  This  section  Is 
a  revision  made  by  -the  code  commission  of 
section  3,  c.  4,  Laws  1900.  Under  the  origi- 
nal section,  it  was  provided  that,  where  the 
adverse  party  settles  or  compromises  the 
action  with  the  client  without  the  attor- 
ney having  notice  and  an  opportunity  to  be 
present  at  the  settlement  "such  adverse  par- 
ty shall  thereupon  become  liable  to  such  at- 
torney for  the  fee  due  him,  or  to  become 
due  him  under  his  contract  of  employment" 
The  settlement  was  made  by  the  plaintiffs 
in  error  and  the  cause  of  action  of  the  attor- 
ney accrued  February  21,  1913.  The  Revis- 
ed Laws  1910  did  not  become  effective  until 
May  16,  1913.  It  was  provided  In  the  act 
adopting  the  Bevlaed  Laws  (Laws  1910-11,  p. 
71}  that: 
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"All  general  or  public  laws  of  the  state  of 
Oklahoma  not  contained  in  said  revision,  are 
hereby  repealed:  Provided,  that  this  act  shall 
not  be  construed  •  •  •  to  affect  •  •  • 
any  existing;  rights  or  remedies,  •  •  •  but  all 
*  *  *  rights  and  remedies  shall  continue  and 
exist  in  all  respects  as  if  this  act  had  not  been 
passed." 

Hence  we  conclude  that  the  rigbts  and 
remedies  of  the  defendant  in  error  were  prop- 
erly determined  under  the  law  as  it  existed 
prior  to  the  time  the  Revised  Laws  becatbe 
effectiTe,  and  that,  as  was  held  by  this  court 
In  Herman  Constr.  Co.  v.  Wood,  35  Okl.  103, 
128  Pac.  309,  construing  the  act  before  the 
revision  became  effective,  it  "is  for  the  fee 
measured  by  the  stipulated  percentage  of  the 
Judgment  his  client  was  entitled  to  recover." 

[5,  8]  The  cause  was  tried  in  the  court  be- 
low upon  the  theory  that  it  was  Incumbent 
on  the  defendant  in  error  to  establish  the 
merits  of  bis  client's  cause  of  action  and. the 
amount  be  would  have  been  entitled  to  re- 
cover had  the  same  not  been  compromised 
and  settled.  Herman  Constr.  Co.  v.  Wood, 
supra;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Williams, 
152  Pac.  395.  The  evidence  and  pleadings 
of  the  parties  disclosed  that  the  plaintiffs  in 
error  had  been  in  possession  of  all  the  land 
since  1909,  claiming  title  thereto  under  sev- 
eral deeds  executed  by  the  allottee; 'all  of 
them,  except  the  one  executed  pursuant  to 
the  settlement  of  the  suit,  purporting  to  con- 
vey the  part  of  the  allotment  other  than  the 
homestead  having  been  executed  and  deliv- 
ered on  various  dates,  but  all  prior  to  May 
27,  1908.  These  deeds  were  void,  and  plain- 
tiffs acquired  no  title  thereunder  if  the  al- 
lottee was  a  minor  at  the  time  the  same 
were  executed  and  delivered.  Act  March  1, 
1901,  c.  676,  $  4,  31  Stat.  L.  861;  Jefferson 
V.  Winkler,  26  Okl.  653,  110  Pac.  755;  Texas 
Co.  V.  Henry,  34  Okl.  342,  126  Pac.  224.  The 
court  admitted  the  parol  testimony  of  wit- 
nesses to  facts  and  circumstances  tending 
to  establish  the  date  of  the  blrtb  of  the  al- 
lottee, as  a  basis  for  determining  whether 
he  had  attained  his  majority  at  the  dates  of 
the  execution  of  these  several  deeds.  This 
evidence  was  competent  for  that  purpose. 
Grayson  v.  Durant,  43  Okl.  799,  144  Pac. 
592;  Phillips  v.  Byrd,  43  Okl.  656,  143  Pac. 
684;  Charles  v.  Thornburgh,  44  Okl.  379,  144 
Pac.  1033;  Malone  v.  Alderdice,  129  C.  C.  A. 
204,  212  Fed.  668.  And  we  think  was  suffi- 
cient to  warrant  a  finding  that  the  allottee 
was  a  minor  at  the  time  of  the  execution  of 
each  of  these  conveyances. 

The  evidence  as  to  the  part  of  the  allot- 
ment designated  as  the  homestead  disclosed 
that  plaintiffs  in  error  were  claiming  title 
under  deeds  executed  by  the  allottee  subse- 
quent to  the  time  Act  May  27,  1908,  c.  199. 
35  Stat.  L.  312,  became  effective.  These  con- 
veyances, not  being  authorized  by  the  county 
court  in  the  exercise  of  probate  Jurisdiction, 
were  void,  and  did  not  pass  title  if  the  allot- 
tee was  under  the  age  of  21  years  at  the 
time  they  were  executed.    McKeever  t.  Car- 


I  ter,  157  Pac.  56;  Truskett  v.  Closser;  286  U. 
'  S.  223,  35  Sup.  Ct.  385,  59  L.  Ed.  549.  By 
section  3  of  the  act  of  May  27,  1908,  supra, 
the  enrollment  records  of  the  commissioner 
to  the  Five  Civilized  Tribes  having  been  made 
conclusive  evidence  as  to  age,  it  is  necessary 
to  first  resort  thereto  to  determine  the  a^e 
and  the  validity  of  the  deeds  purporting  to 
convey  that  portion  of  the  allotment  desig- 
nated as  the  homestead.  Ail  that  appears  in 
the  record  la  a  certified  copy  of  the  portion 
of  the  approved  roll  of  Creek  freedman  ap- 
pearing at  No.  266  and  of  the  Creek  Censas 
Card  No.  70.  It  was  not  certified  or  shown 
that  these  cimstltuted  the  entire  "enrollment 
record,"  nor  offered  and  received  in  evidence 
as  such,  and,  as  we  have  repeatedly  held, 
are  not  sufficient  proof  of  age  as  to  transac- 
tions after  the  date  the  act  of  May  27,  1908, 
became  effective.  Scott  v.  Brakel,  43  Okl. 
655,  143  Pac.  510;  Campbell  v.  McSpadden, 
44  Okl.  138,  143  Pac.  1138 ;  GUbert  v.  Brown. 
44  Okl.  194,  144  Pac.  859;  AUeo  r.  Dod- 
eghey,  152  Pac.  810.  The  evidence  therefore 
did  not  establish  that  Paldo  had  a  meritori- 
ous cause  of  action,  and  that  he  could  have 
succeeded  in  the  original  action  in  canceling 
the  conveyance  affecting  the  portion  of  the 
allotment  designated  as  the  homestead.  This 
case  was  tried  prior  to  the  announcement  Ot 
the  decisions  of  this  court  defining  "the  en- 
rollment records,"  and  at  a  time  when  many 
attorneys  believed  that  a  certified  copy  of 
the  "rolls  of  citizens"  or  the  "census  card" 
was  sufficient  evidence,  and  defendant  in  er- 
ror should  have  an  opportunity  to  eBtabllsh 
his  case  under  the  present  holdings  of  this 
court,  if  he  can  do  so. 

[7]  There  is  no  merit  in  the  contention 
that  the  deed  executed  by  the  allottee  to 
Aldridge  subsequent  to  the  employment  of 
the  attorney  and  the  commencement  of  the 
action  by  him  would  have  defeated  a  recov- 
ery by  the  plaintiff  against  the  Culv^^.ln 
the  original  action.  That  deed  appears  to  be 
champertous  and  void  as  to  the  plaintiffs  in 
error,  and  as  against  them  Aldridge  acquired 
no  title  thereunder.  As  to  them,  the  legal 
title  remained  in  Paldo,  and  the  action  could 
have  been  continued  by  Paldo,  or  in  his 
name,  to  recover  the  land  from  the  plain- 
tiffs in  error,  and  the  alleged  champertous 
deed  would  not  have  been  a  defense.  Gan- 
non V.  Johnson,  40  Okl.  695,  140  Pac.  430, 
Ann.  Cas.  1915D,  522 ;  Tyler  v.  Ro^rts,  156 
Pac.  201;  Buckhalter  v.  Vann,  157  Pac.  1148; 
Buell  V.  TJ-par-har-ha,  159  Pac.  507.  It  ia 
true  the  recovery  by  Paldo  or  in  his  name  in 
such  action  would  have  Inured  to  the  benefit 
of  the  champertous  grantee,  unless  that  con- 
veyance had  also  been  set  aside  In  that  or 
some  subse<iuent  action,  let  had  Paldo  fail- 
ed to  cancel  the  Aldridge  deed  and  had  the 
recovery  against  the  Culvers  Inured  to  the 
benefit  of  Aldridge,  he  would  have  taken  the 
;and  so  recovered  charged  with  the  right  of 
the  attorney  to  his  compensation  under  the 
contract     The  deed  to  Aldridge  by  Paldo, 
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being  sabaeqnent  and  with  notice  of  the  con- 
tract of  the  attorney,  was  Inferior  to  his 
rights  thereunder.  That  conveyance  was  no 
more  valid  as  against  the  attorney  than  was 
the  snbseqnent  conveyance  to  the  plaintiffs 
in  error. 

We  think  the  suit  Instituted  by  the  de- 
fendant in  error  for  Paldo  was  in  substan- 
tial compliance  with  his  contract  of  employ- 
ment. The  record  Is  not  clear  as  to  the  pro- 
ceedings had  on  the  demurrer  to  the  amend- 
ed petition.  If  the  same  was  urged  against 
the  first  cause  of  action  for  want  of  suffi- 
cient facts  and  overruled,  an  exception  was 
Dot  taken,  and  hence  we  cannot  consider  the 
assignment  relating  thereto.  As  against  the 
objection  to  the  introduction  of  any  evidence 
thereon,  we  think  the  amended  petltlou  was 
sufficient  Nor  do  we  find  merit  In  any  of 
the  other  assignments. 

It  was  stipulated  at  the  trial  that  the  land 
in  controversy,  the  northwest  quarter  of  sec- 
tion 13,  township  9  north,  range  8  east,  was 
the  entire  allotnient  of  Jeffrey  Paldo,  and 
that  the  northwest  quarter  of  the  northwest 
quarter  of  said  section  bad  been  designated 
as  the  homestead.  We  think  the  Judgment 
of  the  court  as  to  the  portion  of  the  allot- 
ment other  than  \he  homestead  is  correct, 
and  as  to  that  land  should  be  affirmed,  but, 
for  the  reasons  given,  the  Judgment  must  be 
reversed  as  to  the  part  designated  as  the 
homestead. 

Therefore  the  Judgment  of  the  lower  court 
is  affirmed  as  to  the  south  half  of  northwest 
quarter  and  northeast  quarter  of  the  north- 
west quarter,  section  13,  township  9  north, 
range  8  east,  and  reversed  as  to  the  north- 
west quarter  of  the  northwest  quarter  of 
said  section,  and  the  cause  remanded  for 
new  trial  as  to  that  tract  All  the  Justices 
concur,  except  SHARP,  0.  X,  not  partici- 
pating. 


(«6  Okl.  15) 

JACKSON  V.  BOARD  OP  COUNTY  COM'RS 

OF  GARVIN  COUNTY. 

(No.  7883.) 

(Supreme  Court  of  Oklahoma.    Aug.  28,  1917.) 

(8yllabu$  by  the  Court.) 

1.  CouHTiES  i8=»ll3(l)— County  Commission- 

KKB— CONTBACTS. 

The  board  of  county  commissioners  cannot 
make  a  binding  contract  with  any  one  to  perform 
any  service  for  the  county  which  contract  is 
not  specifically  authorized  by  law  or  necessarily 
incidental  to  the  performance  of  some  duty  spe- 
cifically lodged  by  law  in  the  board  of  county 
commissioners. 

2.  Counties  «=s>ll3(6)— County  Tbkasubeb— 
Additional  EitPLOYts— Power  of  County 
ComciseioNERS. 

In  case  it  becomes  necessary  for  the  office 
of  connty  treasurer  to  have  additional  clerical 
force,  the  board  of  county  commissioners  may 
upon  application  of  the  county  treasurer  employ 
necessary  clerk  or  clerks  in  addition  to  the  res- 
ulnr  clerical  force  and  fix  their  compensation, 
provided  that  such  additional  employes  are  ap- 
proved by  the  county  treasurer,  but  any  other 


contract  entered  into  by  the  board  of  county 
commissioners  for  the  performance  of  any  duty 
by  law  incumbent  on  the  oflSce  of  county  treas- 
urer not  specifically  authorized  by  statute  is 
void. 

3.  Counties  ®=»129— Action  ros  Sebvices— 
SuFnciENCY  or  Petition. 
The  allegations  of  the  plaintiff  as  set  forth 
in  the  opinion  in  the  instant  case  examined,  and 
held  not  to  state  a  cause  of  action  in  favor  of 
the  plaintiff  and  against  the  defendant 

Commissioners'  Opinion,  Division  No.  1. 
Appeal  from  District  Court,  Garvin  County; 
F.  B.  Swank,  Judge. 

Action  by  W.  K.  Jackson  against  the  Board 
of  County  Oommlssloners  of  Garvin  County. 
From  a  Judgment  sustaining  a  demurrer  to 
plaintifTs  second  cause  of  action,  plaintiff 
appeals.     Affirmed. 

Stanley  &  Osbom,  of  Pauls  Valley,  for 
plaintiff  in  error.  L.  H.  Hampton,  of  Pauls 
Valley,  for  defendant  in  error. 

STEWART,  C.  The  plaintiff  In  the  sec- 
ond cause  of  action  In  his  petition  sets  up 
a  claim  against  defendant  in  the  sum  of 
$1,250  for  alleged  services  performed  be- 
tween October  1,  1913,  and  April  1,  1914,  on 
oral  contract  with  the  defendant  board  of 
county  commissioners.  The  substantial  aver- 
ments are  that  |28,740  has  been  refunded  by 
Garvin  county  to  taxpayers  for  taxes  col- 
lected under  the  erroneous  Impression  that 
Indian  allotments  were  taxable,  such  money 
being  refunded  by  authority  of  section  14,  c 
152,  S.  L.  1911,  and  paid  by  the  county  out 
of  the  sinking  fund  and  funding  bonds;  thai 
various  claims  have  been  erroneously  allow- 
ed out  of  the  sinking  fund  and  bond  issue; 
that  when  the  taxes  were  originally  paid  the 
pro  rata  part  of  the  state,  various  town- 
ships and  school  districts,  had  been  remitted 
by  the  county  treasurer  in  each  case  to  such 
political  entities;  that  in  order  for  the  coun- 
ty treasurer  to  withhold  from  such  political 
entitles  the  pro  rata  part  of  each  of  said 
erroneous  tax  payments,  it  was  necessary  that 
each  tax  receipt  be  examined  for  the  infor- 
mation of  tlie  county  treasurer,  and  that  In 
cases  where  taxes  had  been  refunded  more 
than  once  the  f&cts  should  be  ascertained, 
and  such  payments  collected  from  the  per- 
sons to  whom  made;  that  the  work  was  of 
such  a  character  that  It  required  the  serv- 
ices of  an  expert  accountant ;  that  the  anom- 
alous condition  which  gave  rise  to  the  ne- 
cessity for  said  work  was  not  contemplated 
by  the  Legislature,  and  no  specific  provisions 
had  been  made  for  having  such  work  per- 
formed; that  the  same  could  not  be  perform 
ed  by  the  county  treasurer  or  county  clerlr 
with  the  assistance  of  deputies  allowed  bj 
law;  that  the  plaintiff  is  an  expert  account- 
ant and  peculiarly  fitted  for  such  work;  that 
he  was  employed  by  the  defendant  to  perforut 
the  same,  and  did  perform  such  work  and 
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place  the  results  of  this  labor  In  the  bands 
of  the  county  treasurer;  that  Oarrin  county 
would  have  suffered  loss  bad  not  the  board 
of  county  commissioners  employed  some  one 
to  perform  such  work;  that  the  board  of 
county  commissioners  were  Tested  with  the 
authority  as'  the  fiscal  managers  of  the  coun- 
ty, and  in  the  exercise  of  a  wise  discretion 
as  such  bad  authority  to  enter  into  such  con- 
tract; that  the  amount  claimed  by  plaintiff 
was  a  reasonable  compensation  for  the  serv- 
ices performed;  and  that  the  claim  has  been 
duly  presented  to  the  board  of  county  com- 
missioners and  disallowed  for  want  of  funds. 

The  court  sustained  a  general  demurrer  to 
such  allegations  as  not  stating  a  cause  of 
action  in  favor  of  the  plaintiff,  and,  excep- 
tions being  properly  saved,  the  plaintiff  ap- 
pealed, and  such  action  of  the  trial  court  is 
presented  for  review. 

[1]  Plaintiff  in  bis  brief  states  his  conten- 
tion to  be  as  follows: 

"It  is  the  contention  of  plaintiff  that,  if  the 
employment  of  plaintiff  to  perform  such  gervic- 
ea  be  not  authorized  by  specific  statutory  provi- 
sions, the  commissionera,  aa  the  fiacal  agents  of 
the  county,  in  the  exercise  of  their  supervisory 
discretion  over  the  business  concerns  of  the  coun- 
ty, had  authority  to  make  such  contract." 

We  have  examined  the  authorities  present- 
ed by  plaintiff.  If  the  rule  in  this  state  were 
the  same  as  that  of  the  states  from  which 
such  authorities  are  collated,  there  would  be 
some  merit  in  the  plaintiff's  contention. 
However,  we  do  not  think  that  the  authorities 
dted  go  so  far  as  to  hold  that,  when  a  county 
officer  is  charged  by  law  with  the  performance 
of  certain  duties,  the  board  of  county  com- 
missioners, as  the  fiscal  agents  of  the  county, 
have  the  power  to  employ  others  to  perform 
such  duties  or  to  assist  therein  in  the  ab- 
sence of  express  statutory  authority  there- 
for. In  the  Board  of  County  Commissioners 
of  Washita  County  v.  Brett,  32  Okl.  853,  124 
Pac.  57,  Commissioner  Brewer  announces  the 
rule  in  this  Jurisdiction  as  follows : 

"One  who  demands  payment  of  a  claim  against 
a  county  must  show  some  statute  authorizing  it, 
or  that  it  arises  from  some  contract,  express  or 
implied,  which  finds  authority  of  law;  and  it 
is  not  sufficient  that  the  services  performed  for 
which  payment  is  claimed  were  beneficial." 

Section  3,  c.  186,  Session  Laws  1913,  reads : 
"Any  member  of  the  board  of  county  commis- 
sioners, township  board,  city  council,  board  of 
trustees  of  incorporated  town  knowingly  wilfully 
and  intentionally  allowing  any  claims  or  enter- 
ing into  any  contract  on  the  part  of  such  county, 
township,  city  or  incorporated  town,  not  specif- 
ically authorized  by  law,  shall  be  deemed  guilty 
of  a  felpny  and  upon  conviction  shall  be  punish- 
ed by  imprisonment  in  the  penitentiary  for  a 
term  not  to  exceed  five  years,  and  the  official 
bond  of  said  officer  shall  in  any  event  be  liable 
for  the  amount  or  amounts  of  money  so  unlaw- 
fully expended  or  misappropriated." 

The  foregoing  section  was  in  force  at  the 
time  of  the  alleged  making  of  the  contract  in 
question  with  the  iward  of  county  commis- 
sioners. Unless  the  contract  under  considera- 
tion was  at  the  time  specifically  authorized 


by  law,  the  same  cannot  be  enforced.  If  mem- 
bers of  the  board  of  county  commissioners 
can  be  prosecuted  criminally  for  .willfully 
and  intentionally  entering  into  such  a  con- 
tract. It  must  necessarily  follow  that,  if  en- 
tered into,  the  same  would  not  bind  the  coun- 
ty. We  do  not  find  that  there  iS  any  specific 
authority  in  our  statutes  for  the  making  of 
such  a  contract  by  the  board  of  county  com- 
missioners, nor  can  it  be  Urged  that  the  con- 
tract was  merely  Incidental  to  the  carrying 
out  of  duties  incumbent  upon  the  board  ot 
county  commissioners  in  matters  for  whicb 
there  is  specific  statutory  authority.  Under 
some  clreimistances  auditors  may  be  employ- 
ed for  the  purpose  of  going  over  the  books 
and  files  of  county  officers  and  making  re- 
ports for  the  Information  of  the  board  of 
county  commissioners  and  for  the  public,  but 
the  statutes  do  not  vest  the  board  .with  dis- 
cretion to  employ  any  one  to  perform  work  or 
discharge  duties  incumbent,  under  the  law, 
upon  the  officers  of  the  coui}ty.  In  this  state 
It  Is  the  duty  of  the  county  treasurer  to  re- 
ceive all  moneys  belonging  to  the  county 
from  .whatever  source  they  may  \)e  derived, 
and  to  pay  out  all  moneys  received  by  hina 
for  the  use  of  the  county  <«  warrants  of  the 
board  of  county  commissioners  drawn  accord- 
ing to  law.  It  is  his  duty  to  keep  accounts 
showing  disbursements  made  by  him,  the 
amounts  paid,  and  all  facts  connected  there- 
with. His  books  shall  be  arranged  so  as  to 
show  in  separate  columns  the  amount  paid 
on  each  separate  and  distinct  account  or  ap- 
propriation, and  at  the  end  of  each  calendar 
month  he  shall  apportion  ail  collections  for 
said  month  and  distribute  the  same  to  the 
funds  to  which  they  belong  and  furnish  the 
county  clerk  with  a  statement  showing  the 
amounts  .  apportioned  to  each  municipality, 
whereupon  warrants  payable  to  such  munici- 
palities may  be  drawn  by  the  clerk.  The  al- 
leged contract  between  the  plaintiff  and  the 
board  of  county  commissioners  of  Garvin 
county  therefore  invades  the  province  of  the 
county  treasurer;  the  work  which  plalntUT 
claims  to  have  performed,  if  necessary  at  all, 
belonged  to  the  office  of  the  county  treasurer. 
It  is  not  legitimate  argument  to  urge  that 
the  duties  were  so  technical  and  intricate 
that  they  could  not  be  performed  by  the  treas- 
urer's office.  It  is  not  to  be  presumed  that 
the  county  treasurer  and  bis  deputies  are  so 
ineffideut  as  not  to  I)e  able  to  make  such  or- 
dinary computations,  and  the  presumption  is 
that  the  county  has  selected  persons  capable 
of  performing  the  duties  imposed  upon  them 
by  statute.  There  are,  as  a  matter  of  fact, 
no  intricacies  connected  with  the  work  al- 
leged to  be  performed  by  plaintiff  which  can- 
not be  solved  by  persons  of  ordinary  Intel- 
ligence accustomed  to  accounting  and  book- 
keeping. 

[2]  To  meet  the  possible  contingency  of  the 
county  treasurer  at  times  being  burdened 
with  duties  which  tiie  ordinary  clerical  force 
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may  not  be  sufficient  to  discharge,  onr  liCg- 
islatnre  has  enacted  the  following  statute : 

"The  county  commissioners  in  all  counties  in 
this  state  are  hereby  given  power  and  author- 
ity to  employ  additional  clerks  for  the  office  ol 
the  county  treasurer  upon  application  of  the 
treasurer  where,  in  their  judgment,  they  consid- 
er such  additional  clerk  or  clerks  necessary, 
and  fix  their  compensation  in  addition  to  clerk 
hire  now  prescribed  by  law:  Provided,  that  such 
additional  employes  are  approved  by  the  county 
treasurer."    Section  1737,  R.  L.  1910. 

It  does  not  appear  from  the  allegations  In 
the  petition  that  the  plaintiff  was  employed 
as  an  additional  clerk  for  the  county  treasur- 
er, or  that  his  employment  was  approved  by 
such  officer,  and  It  Is  not  urged  that  he  was 
acting  under  such  authority.  The  work  per- 
formed by  him  had  no  official  standing.  If 
the  plaintiff.  In  good  faith,  has  performed  sev- 
eral months'  work  for  the  county  for  which 
service  the  law  does  not  authorize  payment. 
It  Is  unfortunate,  but  persons  dealing  with 
public  officers  are  charged  with  notice  of  the 
limitations  to  contract  which  the  law  Im- 
poses. Men  claiming  to  be  expert  In  auditing 
county  affairs,'  as  the  plaintiff  claims  to  be, 
should  al.so  have  some  actual  knowledge  of 
the  powers  of  boards  of  county  commission- 
ers. We  suggest,  at  any  rate,  that  a  little 
forethought  on  the  part  of  the  plaintiff  and 
the  board  In  seeking  advice  from  the  county 
attorney  or  Attorney  General,  no  doublj 
would  have  prevented  the  trouble. 

[3]  We  are  of  the  opinion  that  the  allega- 
gatlonsof  plaintiff  as  set  forth  herein  do  not 
state  a  cause  of  action.  As  In  line  with  the 
views  expressed,  we  call  attention  to  the  fol- 
lowing decisions  of  this  court:  Thels  v. 
Board  of  County  Commissioners,  22  Okl.  833, 
97  Pac.  973;  Anderson  v.  Board  of  County 
Commissioners,  44  Okl.  164,  143  Pac.  1145; 
Zelgler  v.  Board  of  County  Commissioners, 
44  Okl.  266,  144  Pac.  381 ;  Morrow  v.  Board 
of  Commissioners.  31  Okl.  636, 122  Pac.  168. 
The  Judgment  of  the  trial  court  is  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


(13  Okl.  Cr.  £75) 

ENNIS  V.  STATE.     (No.  A-2427.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept. 

7,  1917.) 

(Syllabu*  ly  the  Oomrt.) 

1.  Depositions  «=s>7— Crimihal  Cabb— Time 
FOB  APPUCATioN— Statute. 

Under  the  provisions  of  sections  G03C.  6037, 
6038,  and  6039,  R.  L.  1910,  one  who  is  charged 
with  crime  has  the  right  to  apply  to  the  trial 
court  for  permission  to  take  depositions  after 
an  issue  of  fact  is  joined  and  not  before. 

2.  CaiMiNAL  Law  <s=>594(1)— Contindancb— 
APPUCATION— Denial. 

When  an  application  for  continuance  for 
sufficient  time  to  take  the  depositions  of  non- 
resident witnesses  is  made  in  accordance  with 
these  provisions,  it  is  error  to  deny  the  same  if 
the  showing  made  discloses  the  materiality  of 
the  testimony  and  the  necessity  of  the  same  to 
fairly  present  the  defense  of  the  accused,  unless 


on  appeal  it  appears  from  the  record  that  the 
facts  sought  to  be  established  were  available 
from  other  witnesses  within  the  jurisdiction  of 
the  court,  or  that  the  application  was  intended 
merely  to  delay  the  proceedings  and  not  in  or- 
der that  justice  may  be  done. 

3.  Criminal  Law  «=>594(1)— Continuance- 
Application  TO  Take  Depositionb  —  Al- 
lowance. 

When  an  application  for  continuance  to  take 
depositions  complies  in  all  particulars  with  the 
statute  and  when  the  showing  made  clearly  en- 
titles the  accused  to  take  the  depositions  and  no 
issue  is  made  by  the  state  that  the  testimony  is 
not  essentially  material  to  the  defense  of  the  ac- 
cused, a  postponement  or  a  continuance  should 
be  allowed,  and  proper  orders  made  by  the 
court  for  the  taking  of  the  depositions  as  pro- 
vided unless  counsel  for  the  state  offer  to  ad- 
mit that  the  absent  witnesses  would  testify  to 
the  facts  set  out  in  the  application,  and  that 
such  application  could  be  read  in  evidence  in 
lieu  of  the  depositions  sought. 

4.  Criminal  Law  ®=»1134(2)— Appeal— Dis- 
cretion or  Trial  Court— Application  fob 
Continuance. 

Under  the  doctrine  promulgated  in  this  opin- 
ion a  different  state  of  the  case  would  be  pre- 
sented and  a  different  rule  would  apply  were 
there  any  question  about  the  competency  of 
the  testimony  sought  or  the  good  faith  of  the 
representations  made,  or  the  materiality  of  the 
same,  as  would  be  the  case  also  if  the  testimony 
desired  was  merely  cumulative  and  other  wit- 
nesses were  within  the  jurisdiction  of  the  court 
by  whom  the  facts  songht  by  the  depositions 
could  be  established.  When  any  issue  is  made 
as  to  these  latter  propositions,  this  court  will 
consider  all  of  the  record  on  appeal  to  determine 
whether  or  not  there  was  abuse  of  discretion 
upon  the  part  of  the  trial  court  on  the  applica- 
,tion  for  continuance  and  permission  to  take  dep- 
ositions under  these  sections  of  the  statute. 

5.  Embezzlement  «=>4— Larceny  (3=»15(1)— 
"Larceny  by  Fraud"— Elements. 

To  constitute  "larceny  by  fraud,"  the  alle- 
gations in  the  information  must  set  out  and  the 
facts  disclosed  at  the  trial  must  show  the  ex- 
istence of  a  fraudulent  purpose  and  intent  upon 
the  part  of  the  taker  to  appropriate  the  property 
to  his  own  use  and  deprive  the  owner  thereof  at 
the  time  the  same  comes  into  his  possession,  and 
that  fraudulent  representations  were  made  to  the 
owner  to  induce  him  to  part  with  the  possession 
of  the  property.  If  this  condition  is  not  shown, 
hut,  on  the  contrary.  It  appears  that  the  owner 
parted  with  the  possession  of  his  property  and 
the  taker  received  the  same  in  good  faith  with- 
out any  fraudulent  intent  upon  his  part  to  de- 
prive the  owner  thereof  and  appropriate  the 
same  to  his  own  use,  but  after  receiving  the  same 
into  his  possession,  fraudulently  converted  it 
to  his  use  and  benefit  and  deprived  the  owner 
thereof,  the  crime  would  be  embezzlement. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Embezzle- 
ment.] 

6.  Embezzlement  ®=5>4 — Larceny  ^=>15(1) — 
Appropriation — Intent. 

The  distinction  between  larceny,  where  the 
taking  is  by  fraud,  and  embezzlement  is  deter- 
mined with  reference  to  the  time  when  the 
fraudulent  intent  to  convert  the  property  tothe 
taker's  own  use  occurs.  In  larceny,  the  criminal 
intent  must  exist  at  the  time  of  the  taking  of 
the  property,  and  it  must  be  taken  with  intent 
to  deprive  the  owner  thereof  at  that  time.  In 
embezzlement  the  taker  receives  the  property  in- 
tending at  the  time  a  compliance  with  the  termj 
of  the  agreement  under  which  it  is  received,  or 
with  the  intent  to  conform  to  the  owner's  wishes 
concerning  the  property,  and  after  obtaining  pos- 


«s»For  other  ease*  sea  wune  topic  and  KEY-NUUBBE  In  all  Key-Numbered  Dlge»U  and  Indexes 


Digitized  by 


Lioogle 


230 


167  PACIFIC  REPORTER 


(Okl. 


seasion  of  tbe  same  he  fraudulently  appropriates 
it  to  his  own  use,  with  intent  to  deprive  the  own- 
er thereof. 

Error  from  District  Court,  Texas  County; 
R.  McMillan,  Special  Judge. 

Israel  U.  Ennis  was  convicted  of  larceny, 
and  he  brings  error.  Reversed,  and  cause 
remanded. 

Harris  &  BresUn,  of  Guymon,  J.  P.  Mc- 
Laughlin, of  Osage  City,  Kan.,  and  S.  A.  Hor- 
ton,  of  Oklahoma  City,  for  plnlntifT  tn  error. 
Jno.  B.  Harrison,  Asst  Atty.  Gen.,  for  the 
State. 


ARM.STROXG,  J.  The  plaintiff  In  error, 
Israel  U  Knnls,  was  convicted  In  the  district 
court  of  Texas  county,  at  the  November, 
1914,  term,  on  a  charge  of  larceny,  and  his 
punishment  fixed  at  imprlsounient  in  the 
state  penitentiary  for  one  year  and  one  day. 

Numerous  assignments  of  error  are  urged 
In  the  brief,  most  of  which  are  based  upon 
propositions  that  are  not  Ukely  to  arise 
again  should  this  cause  be  retried.  We  find 
it  necessary  to  discuss  only  two  assignments 
of  error  for  the  purpose  of  disposing  of  the 
present  appeal. 

[1]  The  first  Is  set  out  in  tbe  petition  In 
error  as  assignment  Na  6,  and  Is  based  upon 
tbe  proposition  that  the  court  erred  In  re- 
fusing to  grant  a  continuance  for  sufficient 
time  to  permit  counsel  for  the  plaintiff  in 
error  to  take  the  depositions  of  certain  non- 
resident witnesses,  and  upon  the  ground  that 
the  court  refused  to  permit  the  taking  of 
these  depositions.  It  appears  that  the  plaln- 
tifl  in  error  was  brought  before  tbe  bar  of 
tbe  district  court  of  Texas  county  to  be  ar- 
raigned upon  the  information  in  this  cause; 
that  he  filed  a  demurrer  to  the  information, 
and  at  tbe  same  time  filed  an  application  to 
disqualify  the  resident  judge.  The  resident 
Judge,  W.  C.  Crow,  certified  his  disqualifica- 
tion, and  Judge  R.  McMillan  was  ordered  by 
tbe  Chief  Justice  to  preside  at  the  trial  of 
the  cause.  Upon  the  convening  of  the  court 
with  Judge  McMillan  presiding,  the  demur- 
rer was  beard  and  by  tbe  court  overruled. 
A  petition  for  a  change  of  venue  was  also 
heard  and  overruled,  as  was  a  motion  to 
quash  the  Jury  panel.  A  plea  of  not  guilty 
was  entered  on  tbe  25tb  day  of  November, 
1914,  and  on  tbe  same  date  notice  was  serv- 
ed upon  the  county  attorney  that  applica- 
tion would  be  made  to  tbe  court  to  take  the 
depositions  of  five  witnesses  who  were  non- 
residents of  the  state  of  Oklahoma.  The 
application  for  continuance.  In  addition  to 
setting  up  the  grounds  upon  which  it  was 
based,  includes  a  long  statement  of  the  plain- 
tiff in  error,  setting  forth  the  reasons  that 
tbe  testimony  of  tbe  nonresident  witnesses 
was  desired,  and  detailed  facts  disclosing  the 
materiality  thereof  and  the  necessity  of  this 
testimony  for  his  proper  defense.  The  ap- 
plication for  continuance  and  exhibits  are  too 
lengthy  to  be  Included  In  this  opinion,  and 


are  not  necessary  for  the  dLq)osiUon  of  tbe 
proposition.  The  application  for  permission 
to  take  the  depositions  was  filed  on  the  same 
date.  This  application  Is  supported  by  affi- 
davits setting  forth  tbe  facts  to  which  the 
witnesses  are  expected  to  testify  In  their 
deiK>$itions,  and  shows  that  one  of  these  wit- 
nesses lived  In  Cincinnati,  Ohio,  one  in  Buck- 
lln,  Kan.,  one  in  Leavenworth,  Kan.,  one  In 
Kansas  City,  Mo.,  one  in  Little  Rock,  Ark., 
and  one  at  Rusk,  Tex.  The  court  denied  tbe 
continuance  and  the  application  for  itermis- 
sion  to  take  the  depositions,  and  forced  the 
plaintiff  lu  error  to  immediate  trial  over  bis 
objections  and  exceptions.  The  evidence  ad- 
duced at  tbe  trial  emphasizes  the  necessity 
and  importance  of  the  testimony  which  the 
plaintiff  in  error  sought  In  the  application  to 
take  the  depositions  of  these  witnesses.  Sec- 
tion 0036,  R.  L.  1910,  provides: 

"When  an  issue  of  fiict  is  joined  upon  an  in- 
dictment or  information,  the  defendant  may  have 
any  material  witness  residing  out  o£  the  state 
examined  in  his  behalf  as  prescribed  in  this  ar- 
ticle Had  not  otherwise." 

This  Is  the  section  which  gives  a  person 
charged  with  crime  the  right  to  take  deposi- 
tions of  nonresidcQt  witnesses.  Section  6037, 
R.  L.  1910,  provides: 

"When  a  material  witness  for  tbe  defendant 
resides  out  of  the  state  the  defendant  may  ap- 
ply for  an  order  that  the  witness  be  examined 
on  a  commission  to  be  issued  under  the  seal  of 
the  court,  and  the  signature  of  the  clerk,  di- 
rected to  some  party  designated  as  -commission- 
er, authorizing  him  to  examine  the  witness  upon 
oath  or  interrogatories  annexed  thereto,  and  to 
take  and  certify  the  deposition  of  the  witness 
and  return  it  according  to  the  instructions  given 
with  the  commission." 

Section  6038,  R.  L.  1910,  sets  forth  the  man- 
ner in  which  the  application  for  permission  to 
take  depositions  shall  be  made,  and  is  as  fol- 
lows: 

"Application  must  be  made  upon  affidavit  stat- 
ing: 

"First.  The  nature  of  the  offense  charged. 

"Second.  The  state  of  the  proceedings  in  the 
action  and  that  in  issue  of  fact  has  been  joined 
therein. 

"Third.  The  name  of  tbe  witness  and  that  hia 
testimony  is  material  to  the  defense  of  the  ac- 
tion. 

"Fourth.  That  the  witness  resides  out  of  the 
state." 

Section  6039,  R.  L.  1910,  is  as  follows: 

"Tbe  a|)plication  may  be  made  to  the  court  or 
judge  himself,  and  must  be.upon  five  days'  notice 
to  the  county  attorney." 

These  sections  contain  the  statute  law  gov- 
erning the  right  of  an  accused  to  avail  him- 
self of  testimony  of  nonresident  witnesses, 
and  the  manner  in  which  the  same  may  be 
lawfully  had.  Under  the  provisions  of  these 
sections,  the  accused  had  no  right  to  apply 
for  permission  to  take  depositions  until  all 
demurrers  and  motions  were  disix>sed  of  and 
a  plea  of  not  guilty  entered.  The  record 
discloses  the  fact  that  the  notice  to  take 
the  depositions  was  served  upon  the  county 
attorney  uiton  the  same  day  that  the  plea  of 
not  guilty  was  entered.  It  therefore  follows 
that  the  notice  was  served  upon  tbe  earliest 
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possible  date  after  the  Issue  of  fact  was  join- 
ed In  the  case. 

[2,  3]  The  motion  for  continuance  asked, 
first,  that  the  cause  be  delayed  until  the  five 
days  had  expired  within  which  the  notice 
served  up<«  the  county  attorney  to  take  the 
depositions  should  run.  The  court  Indicated 
that  he  would  not  allow  this  continuance, 
and  thereupon  counsel  filed  the  application 
for  the  appointment  of  a  commissioner  to  take 
depositions,  which  fully  conforms  to  all  the 
provisions  of  the  statute.  The  court,  there- 
fore, had  before  It  all  the  matters  and  things 
Involved  In  the  proposition.  The  matter  was 
argued  pro  and  con  before  the  court.  The 
county  attorney  and  special  counsel  declined 
to  waive  tlte  five  days'  notice.  Counsel  for 
the  accused  .argued  to  the  court  that  they 
were  Justly  entitled  to  have  the  five  days  ex- 
pire, and  upon  the  showing  made  Justly  en- 
titled to  the  commission  to  take  the  deposi- 
tions, and  that  the  case  should  be  continued 
until  the  depositions  were  made  available. 
Counsel  for  the  state  argued  to  the  trial  court 
that  the  depositions  could  have  been  taken 
at  any  time  after  the  examining  trial  was 
had,  and  therefore  the  order  prayed  for 
should  be  denied.  The  court  apparently 
followed  the  argument  of  counsel  for  the 
state,  and  denied  the  continuance  and  the 
perrnlssion  to  take  the  depositions. 

There  was  no  contention  made  by  counsel 
for  the  state  at  the  trial  of  this  cause  that 
the  facts  set  forth  in  the  application  for  con- 
tinuance and  the  application  to  take  the  dep- 
ositions were  not  founded  In  truth.  There 
can  be  no  question  but  that  the  showing  dls- 
doeed  essential  materiality  of  the  testimony 
desired.  In  fact,  it  tended  to  establish  com- 
plete exoneration  of  the  accused  upon  this 
dttarge.  The  record  also  discloses  that  this 
proceeding  was  not  Instituted  for  more  than 
two  years  after  the  date  the  crime  is  alleged 
to  have  been  committed. 

Section  6010,  R.  U  1010,  is  as  follows: 

"If  the  coart  or  the  judge  to  whom  the  appli- 
cation, is  made,  is  satisfied  of  tbe  truth  of  the 
facts  stated  and  that  the  examination  of  tbe 
witness  Is  necessary  to  the  attainment  of  justice, 
an  order  must  be  made  that  a  commission  be  is- 
sued to  take  his  testimony,  and  that  court  or 
Judge  may  inset  in  the  order  a  direction  that  the 
trial  be  stayed  for  a  sifecified  time  reasonably 
■ufiicient  for  the  execution  of  the  commission 
and  retam  thereof,  or  tbe  case  may  b«  con- 
tinued." 

Under  this  section  of  the  statute  It  was  the 
duty  of  the  court  to  grant  a  continuance  of 
tbe  case  and  to  make  necessary  orders  for  the 
taking  of  the  depositions.  Bis  failure  to  do 
so  was  prejudicial  error. 

In  Smith  v.  State,  10  Okl.  Cr.  544,  139  Pac. 
709,  Smith  was  Indicted  on  a  charge  of  lar- 
ceny. Within  nine  days  from  the  date  the 
Indictment  was  filed  the  case  was  called  for 
trial.  Counsel  had  applied  for  subpoenas,  and 
bad  had  them  served  upon  certain  witnesses 
who  In  the  meantime  bad  left  tbe  jurisdiction  I 
of  tbe  court   The  application  for  continuance  > 


was  based  upon  the  ground  that  due  diligence 
bad  been  shown  In  an  effort  to  secure  the 
attendance  of  the  witnesses,  and,  since  they 
had  left  the  jurisdiction  of  the  court,  suffi- 
cient time  to  take  the  depositions  had  not 
elapsed.  The  court  overruled  tbe  motion  for 
continuance,  and  the  trial  resulted  in  a  judg- 
ment of  conviction.  Upon  appeal  tbe  judg- 
ment was  reversed.  In  the  opinion  it  is  said: 
"It  is  the  settled  rule  in  this  state  that  a  mo- 
tion for  continuance  is  adilrcssed  to 'the  sound 
discretion  of  the  triol  court  under  all  the  cir- 
cumstances of  tbe  case,  and  its  action  thereon 
will  not  be  disturbed,  unless  an  abuse  of  discre- 
tion appears.  In  the  instant  case,  we  think  a 
clear  abuse  of  discretion  appears.  There  can  be 
no  question  but  that  the  absent  testimony  as 
set  forth  in  defendant's  affidavit  was  material 
and  indispensable  to  his  defense,  and  tbe  evi- 
dence adduced  on  the  trial  does  not  render  it  im- 
probable that  It  is  true.  In  view  of  the  fact 
that  there  was  no  preliminary  complaint  filed 
against  defendant,  and  it  appearing  that  the  in- 
dictment was  not  returned  until  more  than 
ei^rhteen  months  after  the  alleged  offense  was 
committed,  it  would  seem  that  defendant  was  en- 
titled to  reasonable  time  to  prepare  for  trial, 
and  it  was  error  in  the  court  to  overrule  his  mo- 
tion for  a  continuance." 

In  Hopkins  v.  State,  9  Okl.  Cr.  104,  13Q 
Pac.  1101,  this  question  was  raised  on  a  mo- 
tion for  continuance  and  overruled  by  tbe 
trial  court  Upon  appeal  the  judgment  of  the 
trial  court  was  affirmed  on  the  ground  that 
the  diligence  required  by  tbe  statute  had 
not  been  disclosed.  In  tbe  opinion  it  is  said: 
"In  the  affidavit  for  continuance  the  defendant 
stated  that  C.  R.  Long,  who  resided  at  Rolfe, 
Mo.,  is  a  material  witness,  and,  if  present,  would 
testify  that  on  tbe  day  of  tbe  killing  the  defend- 
ant was  at  his  own  home  at  the  time  the  killing 
is  alleged  to  have  taken  place;  that  defendant 
has  only  been  recently  released  from  jail ;  that 
he  has  used  every  possible  efEort  to  locate  said 
witness,  and  he  has  only  been  able  to  locate  said 
witness  in  the  past  few  days ;  that  immediately 
he  caused  his  attorney  to  see  said  witness  and 
he  (the  said  O.  R.  Long)  has  promised  to  be  pres- 
ent at  the  next  term  of  this  court  and  testify 
and  thot  he  believes  the  testimony  so  to  be  given 
to  be  true.  Evidently  the  trial  court  was  satis- 
fied that  due  diligence  was  not  shown,  and  the 
absent  witness'  promise  to  be  present  at  the  next 
term  of  court  was  simply  a  subterfuge  to  secure 
a  continuance.  If  the  defendant  bad  exercised 
due  diligence,  be  could  have  procured  tbe  deposi- 
tion of  this  nonresident  witness  under  the  provi- 
sions of  article  17,  Procedure  Criminal.  'The 
application  lacks  the  evidence  of  good  faith,  as 
well  as  that  of  due  diligence." 

The  same  question  was  raised  in  Owen  v. 

State,  12  Okl.  Cr. ,  163  Pac.  548.    In  the 

opinion  it  is  said: 

"When  the  case  was  called  for  trial  the  defend- 
ant filed  and  presented  a  motion  for  continuance 
based  on  the  absence  of  material  witnesses  in 
his  behalf,  without  whose  evidence  it  is  alleged 
defendant  could  not  safely  proceed  to  trial.  His 
affidavit  for  continuance  contained  all  the  for- 
mal allegations  required  by  law,  and,  among  oth- 
ers, the  following  statements:  That  Dr.  Thos. 
Shinn,  of  Yardell,  Ark.,  was  acquainted  with  de- 
fendant for  many  years  and  acted  as  his  physi- 
cian when  he  resided  in  the  state  of  Arkansas, 
and,  if  present,  would  testify  that  defendant's 
mother  was  subject  to  fits  of  melancholia,  and 
that  he  treated  defendant  for  a  form  of  epilep- 
sy, known  in  medicine  as  psychoepiiepsy,  and 
that  the  general  effect  of  such  epileptic  condi- 
tion was  to  weaken  the  mind,  judgment,  reason. 
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and  the  ability  to  differentiate  between  what  is 
morally  right  and  what  is  morally  wrong;  that 
Dr.  T.  J.  Shinn  of  Wagoner,  Okl.,  would  testify 
that  defendant  was  afflicted  with  said  disease, 
which  is  a  progressive  disease  of  the  mind ; 
that  Andrew  J.  Foster  of  Moodys,  Okl.,  was 
duly  served  with  a  subpo-na  to  appear  as  a  wit- 
ness, but  is  now  confined  to  his  bed  with  fever, 
and  is  too  sick  to'  attend  the  trial ;  that,  if 
present,  he  would  testify  that  be  was  with  de- 
fendant in  the  fall  of  1015,  near  the  town  of 
Hulbert.  Okl.,  when  defendant  was  attacked 
by  a  spell  or  fit  of  epilepsy.  The  application  for 
continuance  was  overruled,  exception  allowed, 
and  the  trial  proceeded. 

"Counsel  for  the  defendant  contend  that:  'The 
overruling  of  the  motion  for  a  continuance  was 
a  denial  of  defendant's  constitutional  right  to 
have  compulsory  process  for  witnesses  in  bis  be- 
half, and  in  contravention  of  defendant's  con- 
stitutional guaranties  within  the  meaning  of  our 
Bill  of  Rights.'  No  rule  is  more  firmly  estab- 
lished in  this  state  than  that  this  court  will  not- 
reverse  a  judgment  of  the  trial  court  upon  the 
ground  that  it  refused  to  grant  a  continuance 
unless  it  appears  that  such  court  has  manifestly 
abused  its  discretion  in  refusing  it.  However, 
it  is  the  ridht  of  every  person  accused  of  crime 
to  have  a  fair  and  impartini  trial  and  compul- 
sory process  to  compel  the  attendance  of  bis  wit- 
nesses, and  that  involves,  as  a  matter  of  course, 
the  time  reasonably  necessary  to  prepare  for 
trial,  and  to  find  and  produce  testimony  in  bis 
defense.  It  is  not,  however,  a  matter  of  which 
the  defendant  can  complain  that  the  trial  is 
speedy,  if  he  has  had  time  for  preparation  and 
is  ready  for  his  defense.  Continuance  ought 
always  be  granted  when,  from  the  showing  mode 
justice  requires  it,  this  to  enable  the  defendant 
to  procure  all  legal  and  competent  evidence  nec- 
essary for  the  fair  presentation  of  his  defense, 
if  he  has  used  due  diligence  to  obtain  the  same. 

"Under  our  Procedure  Criminal  the  defendant 
has  the  right  to  take  the  deposition  of  any  ma- 
terial witness  residing  out  of  the  state,  and  this 
only  when  an  issue  of  fact  is  joined,  upon  an 
indictment  or  information.  Section  6036,  Rev. 
Laws.  The  application  must  be  made  upon  af- 
fidavit (section  6038,  Rev.  Laws),  and  must  be 
upon  five  days'  notice  to  the  county  attorney 
(section  6039,  Rev.  Laws).  It  is  further  pro- 
vided that  upon  a  motion  for  continuance  on 
account  of  the  absence  of  evidence,  if  the  state 
will  consent  that  on  the  trial  the  facts  alleged 
in  the  afiidavit  shall  be  read  and  treated  as  the 
deposition  of  the  absent  witness,  no  continu- 
ance shall  be  grante<l  on  the  ground  of  the  ab- 
sence of  such  evidence.  Section  5045,  Rev. 
I/aws. 

"When  a  defendant  desires  the  testimony  of  a 
witness  who  is  a  nonresident  of  the  state,  and 
therefore  not  amenable  to  the  process  of  the 
conrt,  hfe  cannot  rely  upon  such  nonresidcnce  of 
his  witness  as  a  cause  for  a  continuance,  un- 
less he  shows  that  be  desires  to  take  the  deposi- 
tion of  such  nonresident  witness.  Here  the 
defendant  stated  in  his  affidavit  that  he  desired 
the  presence  of  the  nonresident  witness.  How- 
ever, technical  objections  should  not  ordinarily 
prevent  the  granting  of  a  motion  for  a  contin- 
uance, if  it  IS  necessary  to  the  proper  presen- 
tation of  the  defendant's  case.  And  in  this  case 
we  think  the  county  attorney  should  have  ad- 
mitted that  the  witnesses,  if  present,  would  tes- 
tify as  stated  in  the  defendant's  affidavit,  and 
that  said  affidavit  might  be  read  and  treated  as 
the  depositions  of  the  absent  witnesses,  and, 
failing  to  do  this,  the  trial  should  have  been 
postponed  at  least  ten  days." 

[4]  In  the  case  under  consideration,  as 
has  been  stated,  counsel  for  the  accused  ex- 
hausted all  the  avenues  provided  by  law  for 
securing  the  testimony  of  the  absent  wit- 
nesses, and  compiled  strictly  In  every  resi)ect 


with  the  requirements  of  the  statute.  No  is- 
sue was  made  by  counsel  for  the  state  as  to 
the  sufficiency  of  the  showing.  The  state 
stood  solely  upon  the  proposition  that  the 
depositions  could  have  been  taken  at  any 
time  after  the  examining  trlaL  As  said  in 
the  Owen  Case,  supra,  these  depositions  could 
not  be  taken  until  after  an  issue  of  fact  was 
joined.  It  therefore  follows  that  the  conten- 
tion  of  the  state  in  the  trial  court  that  the 
depositions  coul'd  be  taken  at  any  time  after 
the  examining  trial  is  without  foundation. 
The  law  does  not  so  provide.  The  trial  court 
was  In  error  in  following  this  line  of  reason- 
ing. It  wns  his  duty  to  grant  the  continu- 
ance and  enter  proper  orders  for  the  taking 
of  the  depositions.  His  failure  so  to  do  un- 
der the  showing  mode  and  under  the  facts 
disclosed  by  the  record  constitutes  reversible 
error.  The  county  attorney  refused  to  waive 
anything,  even  the  five  days'  notice  provided 
for  by  the  statute.  This  brings  the  direct  is- 
sue before  us  as  to  whether  or  not  a  person 
accused  of  crime  can  be  arbitrarily  denied 
the  legal  right  to  secure  testimony  of  nonres- 
ident witnesses.  Unquestionably  the  right 
e.xlsts,  and  it  Is  the  duty  of  this  court  to  up- 
bold  the  snine.  A  different  state  of  the  case 
would  be  presented  were  there  any  question 
about  the  competency  of  the  testimony  sought 
or  the  good  faith  of  the  representations  made, 
or  the  materiality  of  the  same.  A  different 
situation  would  also  be  presented  if  the  rec- 
ord before  US  disclosed  that  the  testimony 
desired  was  merely  cumulative,  and  that  the 
plaintiff  in  error  liad  other  witnesses  by 
whom  the  facts  sought  to  be  obtained  by  the 
'depositions  could  be  established.  No  Issue 
of  this  kind  having  been  made  at  the  hearing 
before  the  trial  court  and  none  being  dis- 
closed by  the  record, '  there  was  really  no 
question  of  discretion  arising. 

[6.  8]  The  only  other  proposition  necessary 
to  discuss  is  based  upon  the  contention  that 
the  facts  disclosefU  at  the  trial  do  not  support 
the  allegations  of  larceny  by  fraud,  but  tlint 
instead,  they  establish  the  crime  of  embezzle- 
ment if  anything.  The  information  charges, 
or  attempts  to  charge,  the  defendant  and 
two  others  with  the  larceny  of  bruom  com. 
The  facts  disclosed  indicate  that  a  number 
of  people  in  Texas  county,  consigned  broom 
corn  to  the  Detroit  Broom  Corn  Company  at 
Kansas  City,  Mo.;  that  J.  W.  Rolilwrtson 
was  the  person  with  whom  they  'dealt  and 
who  had  charge  of  the  matter.  A  few  of  the 
shippers  went  to  the  office  of  I.  L.  lunula  in 
Guymon  and  inquired  of  him  concerning  the 
company.  Some  of  these  witne.sses  say  tliat 
he  told  them  the  company  was  all  right. 
Others  say  tliat  he  told  them  he  had  a  tele- 
gram from  the  company  which  they  could 
have  if  they  'desired,  but  none  of  them  asked 
for  the  telegram  and  none  of  theiu  saw  the 
same ;  that  Robbertson  was  to  ship  the  broom 
corn,  sell  the  same,  pay  himself  the  commis- 
sion agreed  upon,  and  account  to  them  for 
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the  remainder  of  the  money.  The  state 
brought  Robbertson  before  the  court  to  tes- 
tify against  Ennls.  and  dismissed  this  charge 
a^nlnst  him.  and  used  him  as  a  witness  In 
chief.  He  testified,  among  other  thlntrs.  that 
at  the  time  the  broom  corn  was  received  and 
at  the  time  It  was  shipped  away  none  of 
the  parties  charged  with  this  offense  had 
any  Intention  to  defraud  the  owners  In  any 
manner ;  that  It  was  their  purpose  to  ship  the 
broom  corn,  sell  it,  and  account  to  the  owners 
for  every  penny  due  them.  The  record  further 
discloses  that  after  the  broom  com  was  shlp- 
p««  to  Kansas  City,  It  was  reconslgned  under 
the  direction  of  Robbertson  and  sold,  and 
that  the  proceeds  were  received  by  him  and 
another  codefendant  And  by  them  embezzled. 
Robbert.ooii  testified  that  Ennls  secured  a 
part  of  these  proceeds.  This,  Ennls  denies, 
saying  that  he  never  received  a  penny  of  It 
ahd  had  nothing  whatever  to  do  with  the 
transaction. 

In  order  to  constitute  larceny  by  fraud  the 
facts  must  show  the  existence  of  the  fraudu- 
lent purpose  and  intent  at  the  time  the  prop- 
erty was  received  from  the  owner  by  the 
talser.  If  the  property  was  received  from  the 
owner  In  good  faith  with  the  intention  exist- 
ing upon  the  part  of  the  receiver  at  the  time 
to  handle  the  same  in  a  lawful  manner  an'd 
account  fully  for  the  value  thereof  to  the 
owner,  less  the  compensation  agreed  upon, 
the  crime  of  larceny  by  fraud  would  not  ex- 
ist. Under  this  state  of  the  case.  If  the  prop- 
erty was  so  received,  and  by  the  receiver 
fraudulently  converted,  the  crime  would  be 
embezzlement  Embezzlement  differs  from 
larceny  In  that  the  original  taking  of  the 
property  was  lawful  or  with  the  consent  of 
the  owner,  while  in  larceny  the  felonious  In- 
tent must  have  existed  (it  the  time  of  the  tak- 
ing. See  15  Cyc.  488.  In  Blvena  v.  State,  6 
Okl.  Cr.  621.  l-'O  Pac.  1033,  It  is  said: 

"The  distinctioD  between  larceny,  where  the 
taking  is  by  fraud,  and  embezzlement  is  deter- 
mined witti  reference  to  the  time  when  the  fraud- 
ulent intent  to  convert  the  property  to  the  tak- 
er's own  use  occurs.  In  larceny  the  criminal 
intent  must  exist  at  the  time  of  taking  the  prop- 
erty, and  it  must  be  taken  with  intent  to  deprive 
another  thereof.  If,  on  the  other  hpnd,  the  taker 
receives  the  property  as  a  bailment,  intending 
at  the  time  a  compliance  with  the  terms  of  the 
bailment,  or  to  conform  to  the  owner's  wishes 
concerning  the  property,  and  he  afterwards 
fraudulently  appropriates  the  property  to  bis 
own  use,  intending  to  deprive  the  owner  thereof, 
the  crime  is  embezzlement." 

This  principle  was  also  laid  down  in  the 
case  of  nohr  et  al.  v.  Territory,  14  Okl.  477. 
78  Pac.  665.  A  part  of  the  language  used 
abOTv  is  used  in  the  syllabus  of  that  case 
wherein  the  court  safd: 

"The  distinction  between  larceny,  where  the 
taking  is  fraudulent,  and  embezzlement  is  de- 
termined with  reference  to  the  time  when  the 
intent  to  wrongfully  convert  the  property  to  the 
taker's  use  occurs.  If  the  property  in  the  hands 
of  the  taker  amounted  to  a  bailment,  or  if  the 
property  went  into  the  possession  of  the  taker 


with  knowledge  of  the  owner  on  account  of  any 
fraudulent  representation  by  the  taker,  and 
the  taker  received  the  same,  intending  at  the 
time  of  its  receipt  to  convert  the  same  to  his 
own  use  and  deprive  the  owner  thereof,  the 
crime  is  larceny.  If,  on  the  other  hand,  the  tak- 
er receives  the  property  as  a  bailment  of  the 
same,  or  with  the  knowledge  and  consent  of  the 
owner,  intending  at  the  time  a  compliance  with 
the  terms  of  the  bailment,  or  to  conform  to  the 
owner's  wishes  concerning  the  property  in  his 
possession,  and  afterwards  converts  the  proper- 
ty to  his  own  use  and  fails  to  account  for  the 
same  upon  demand,  the  crime  is  embezzlement." 

The  proof  offered  In  this  case  on  the  part 
of  the  state  by  witnesses  who  consigned  the 
broom  corn  upon  this  proposition  goes  to 
one  point  only,  and  that  is,  that  they  inqulretd 
of  plaintiff  In  error,  Ennls,  whether  or  not 
the  Detroit  Broom  Corn  Company  was  re- 
sponsible, and  that  he  replied  that  It  was. 
No  question  was  asked  him  concerning  the 
responsibility  of  Robbertson,  who  It  seems 
had  been  living  in  Texas  county  for  many 
years  and  had  been  engaged  In  the  hardware 
business  In  Texahoraa;  nor  does  there  ap- 
pear to  have  been  any  questions  asked  con- 
cerning the  responsibility  of  Rathburn  by  any 
of  those  owning  the  broom  corn  involved  in 
the  transactloa  Some  witnesses  use  the 
word  "reliable."  Considering  this  testimony, 
together  with  the  state's  witness,  Robbertson, 
that  no  purpose  existed  upon  the  part  of 
himself  nor  any  of  his  associates  to  unlawful- 
ly deprive  the  owners  of  the  broom  com  of 
their  property  at  the  time  the  same  was  re- 
ceived, and  shipped,  the  case  falls  short  of 
necessary  proof  to  establish  larceny  by  fraud. 
That  there  was  a  crime  committed  there  can 
be  no  aoubt,  but  that  crime,  under  the  record, 
was  embezzlement  and  not  larceny  by  fraud. 

For  the  reasons  Indicated,  the  Judgment  of 
the  trial  court  Is  reversed,  and  the  cause  re- 
manded to  the  district  court  of  Texas  county. 

DOYLE,  P.  J.,  and  MATSON,  J.,  conoor. 


(13  Okl.  Cr.  6«8) 
SMITH  T.  STATE.    (No.  A-28ei.) 

(Criminal  Coxirt  of  Appeals  of  Oklahoma.    Sept 
11,  1917.) 

(Byllahu$  iy  the  Covrt.) 

CEiifiNAi.  Law  ®=»1131(5)—AppeaI/— Escape 
FROM  Custody — Dismissal. 
Where  a  defendant  has  been  convicted  and 
sentenced,  and  perfects  an  appeal,  this  court 
will  not  consider  his  appeal,  unless  defendant  is 
where  he  can  be  made  to  respond  to  any  judg- 
ment or  order  which  may  be  rendered  in  the 
case.  And  where  a  defendant  makes  bis  escape 
from  the  custody  of  the  law  and  becomes  a  fu- 
gitive from  justice,  the  appeal  will  be  dismissed. 

Appeal  from  County  Court,  Oklahoma 
County;  William  H.  Zwlck,  Judge. 

Ernest  Smith  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  appeals.  Appeal 
dismissed,  and  cause  remanded. 
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D.  S.  Levy  and  Loyal  J.  Miller,  both  of 
Oklahoma  City,  for  plaintiff  In  error.  IL 
McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

DOi'liB,  P.  J.  The  plaintiff  in  error, 
Ernest  Smith,  was  convicted  in  the  county 
court  of  Oklahoma  county  upon  an  informa- 
tion charging  that  he  did  have  in  his  posses- 
sion Intoxicating  liquors  with  the  Intent  to 
sell  the  same.  On  the  29th  day  of  June,  1916, 
he  was  senteno^  to  be  contlned  In  the  county 
Jail  of  Oklahoma  county  for  a  period  of  six 
months  and  to  pay  a  fine  of  $500  and  costs. 
From  which  judgment  and  sentence  an  ap- 
peal was  perfected  by  filing  in  this  court  on 
October  26,  1916,  a  petition  in  error  with 
case-made. 

A  motion  to  dismiss  the  appeal  has  been 
filed  by  the  Attorney  General,  which,  omlt- 
Ung  the  formal  parts,  Is  as  follows: 

"Defendant  in  error  wonld  further  show  that 
subsequent  to  the  conviction  In  cause  No.  4204 
in  the  county  court  of  Oklahoma  county,  as 
hereinbefore  stated,  the  plaintiff  was  SKain 
charged  with  the  violation  of  the  prohibitory 
laws  of  the  state  of  Oklahoma,  and  was  on  the 
Ist  day  of-  August,  1917,  tried  before  a  jury 
in  said  county  court  on  said  clinrge,  and  a  ver- 
dict of  guilty  again  rendered  asaiiist  pliiintiff  in 
error.  Smith,  the  punishment  being  left  to  the 
court,  upon  which  said  verdict  the  county  court 
did,  on  the  15th  day  of  August,  1917,  sentence 
the  said  Ernest  Smith  to  six  months  in  jail  and 
to  pay  a  fine  of  $500;  that  thereafter,  and  in 
pursuance  of  said  last  Judgment  and  sentence 
the  plaintiff  in  error  was  committed  to  jail,  and 
was  from  said  jail  taken  to  the  county  road  to 
there  work  out  the  said  judgment  and  sentonce 
pursuant  to  law-  that  on  August  25,  1917,  while 
io  the  custody  of  Mike  Casey,  the  duly  constitut- 
ed superintendent  of  the  road  gang  and  deputy 
iheriff  of  Oklahoma  county,  the  said  plaintiff  in 
error,  Ernest  Smith,  did  in  the  nighttime  bvpak 
away  from  the  said  road  camp  and  did  leave  the 
same,  and  has  departed  the  jurisdiction  of  this 
court,  and  since  said  time  has  been  a  fugitive 
from  justice,  the  manner  of  his  escape  being 
get  forth  in  full  and  shown  in  the  affidavit  of  the 
uaid  Mike  Casey  hereto  attached ;  that  by  rea- 
jion  of  the  said  plaintiff  in  error,  Ernest  Smith, 
Qow  being  a  fugitive  from  justice,  the  defendant 
in  error  aslis,  under  the  well-established  rule  on 
this  conrt,  that  his  appeal  herein  pending  on 
said  first-namjed  conviction  be  dismissed  by  rea- 
son of  bis  being  a  fugitive  from  justice,  and  that 
a  mandate  issue  from  this  court  to  the  court 
clerk  of  Oklahoma  county,  Okl." 

Attached  to  said  motion  are  the  affidavits 
Of  H.  D.  Grant,  undersberiff  of  Oklahoma 
county,  .and  Mike  Casey,  superintendent  of 
Road  Gang  No.  1,  Oklahoma  county,  to  the 
effect  that  the  said  Ernest  Smith,  without 
permission  or  consent,  broke  away  from  tlie 
guards  and  left  said  road  gang  on  the  25th 
day  of  August,  1917,  and  that  since  said 
time  he  has  been  a  fugitive  from  justice. 

We  are  of  the  opinion  that  this  case  comes 
within  the  rule  d<!clared  by  this  court  in  nu- 
merous decisions  that  this  court  will  not 
consider  an  appeal,  unless  the  plaintiff  in 
error  is  where  he  can  be  made  to  respond  to 
any  Judgment  or  order  which  may  be  render- 
ed in  the  case,  and  where  the  plaintiff  In  er- 
ror makes  his  escape  from  the  custody  of  the 


<  law  and  is  at  large  as  a  fugitive  from  Justice 
(his  court  will,  on  motion,  dismiss  the  appeal. 
Belcher  v.  State,  9  Okl.  Cr.  50,  130  Pac.  515. 
Xlie  motion  to  dismiss  the  appeal  herein  is 
therefore  sustained,  the  appeal  dismissed,  and 
the  cause  remanded  to  the  trial  court. 

ARMSTRONG  and  MATRON,  JJ.,  coucor. 


a76  Cal.  353) 
WIEZOHEK  T.  FERRIS.     (L.  A.  3815.) 

(Supreme  Court  of  California.    Oct  19,  1917.) 

1.  Appeal  and  Error  ©=»1002  —  Review  — 
CoNFLiCTiNo  Evidence. 

Where  the  evidence  substantially  supported 
the  verdict,  the  Supreme  Court  could  not  dis- 
turb it  because  of  contradictions  in  the  testi- 
mony. 

2.  Appeal  and  Erbob  <S=>882(12)— Review- 
Invited  Ebbor. 

Where,  in  an  action  for  the  death  of  a  per- 
son struck  by  an  automobile,  thoujrb  the  an- 
swer limited  the  afiirmative  defense  to  the  plea 
that  the  accident  was  caused  exclusively  by  the 
negligence  of  deceased,  this  position  was  aban- 
doned and  the  case  tried  on  the  theory  that 
contributory  nexligenre  was  in  issue  and  defend- 
ant invoked  instructions  on  this  issue,  he  could 
not  complain  that  the  court  charged  thereon. 

3.  Municipal  Corporations  <S=  700(8)  —  In- 
juries ON  Streets— Ins-.  RUCTIONS. 

In  an  action  for  the  death  of  a  child  struck 
by  an  automobile,  it  was  not  error  to  charge 
that  defendant's  claim  of  contributory  negli- 
gence on  the  part  of  the  decea.sed  child  presup- 
posed the  existence  of  nesriigence  on  the  part  of 
defendant,  especially  where  from  the  charge  as 
a  whole  the  ]ury  mast  have  understood  its  im- 
port and  purpose. 

4.  Municipal  Cobporationh  €=3705(10)— In- 
juries ON  Streets— CoNTHiBUTOBY  Neoli- 

QENCE. 

A  pedestrian  crossing  a  street  has  a  right 
to  assume,  until  the  contrary  reasonably  ap- 
pears, that  drivers  of  automobiles  will  keep  a 
reasonable  lookout  ahead  and  exercise  ordinary 
care  to  avoid  causing  him  injury,  but  is  bound 
generally  to  look  after  his  own  safety,  and 
when  crossing  a  highway  where  vehicles  are  to 
be  looked  for  most  use  due  care  and  caution  to 
see  that  be  is  not  in  danger. 

6.  Death  €=s>58(2)  —  Bubden  or  Paoor  — 
Amount  of  Loss. 
In  an  action  for  the  death  of  a  child  6H 
years  old,  proof  of  the  cost  of  hia  care,  main- 
tenance, and  schooling,  big  probable  future  earn- 
ings and  the  pecuniary  advantages  which  the 
I>arent8  might  have  enjoyed,  was  not  necessary 
to  support  a  recovery,  as  such  proof  is  in  it* 
nature  impossible  in  the  cose  of  a  child  of 
tender  years. 

6.  Appeal  and  Ebbor  $=31004(1)— Review— 

EXCKSSIVENESa  OF  Damaoes. 
While  the  power  of  the  Supreme  Court  over 
excessive  damages  exists  only  when  the  facts  are 
such  that  the  excess  appears  as  a  matter  of 
law,  or  is  such  as  to  suggest  at  first  blush  pas- 
sion, prejudice,  or  corruption,  if  the  amount  of 
damages  is  obviously  so  disproportionate  to  the 
injury  proved  as  to  justify  the  conclusion  that 
the  verdict  Is  not  the  result  of  the  cool  and  dis- 
passionate discretion  of  the  jury,  the  verdict 
must  be   held   excessive. 
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7.  Death  ®=399(3)  —  Excessive  Damaoes  — 
Death  of  Cuti.d. 
A  verdict  of  ?10.000  for  the  death  of  a  child 
6%  years  old  was  excessive  where  there  was 
no  shoninR  of  special  damage  or  anything  to 
show  tliat  the  pecuniary  value  of  the  child  to 
his  parents  would  have  been  any  greater  than 
that  of  the  ordinary  boy  of  bis  age. 

Departmeut  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frederick  W. 
Houser,  Judge. 

Action  by  Martin  Wiezorek  against  Ralph 
Ferris.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Paua  W.  Schenck,  Joseph  Citron,  and  Rich- 
ard Kittrelle,  all  of  Los  Angeles,  for  appel- 
lant Morton,  HoUzer  &  Morton,  of  Los  An- 
geles, for  respondent 

LAWLOR,  J.  Plaintiff  brought  this  action 
under  section  376  of  the  Code  of  Civil  Pro- 
cedure to  recover  damages  for  the  death  of 
Mieczyslaw  Wiezorek,  his  only  child,  a  boy 
of  6%  years  of  age,  who  was  run  down  and 
killed  by  the  defendant's  automobile.  The 
Judgment  entered  upon  the  verdict  was  for 
$10,000.  A  witness,  who  had  been  driving  an 
automobile  ahead  of  appellant's  on  the  occa- 
sion of  the  accident  saw  deceased,  as  he 
started  to  cross  Ninth  street  In  the  city  of 
Los  Angeles,  pause  In  front  of  a  truck  stand- 
ing alongside  of  the  curb  to  let  the  witness 
drive  by.  Immediately  afterwards  the  truck 
commenced  to  move,  and  deceased  was  seen 
to  mn  forward  Into  the  street  where  he  was 
struck  by  appellant's  automobile,  which,  as 
several  witnesses  testified,  was  traveling  at  a 
hl^  rate  of  speed  close  behind  that  of  the 
first  machine. 

The  defense  was  in  part  based  upon  the 
theory  that  the  damage  to  plaintiff  was  the 
result  of  an  unavoidable  accident  Much 
of  the  evidence  of  the  defense  was  to  this  ef- 
fect Appellant  himself  testified  that  he  was 
traveling  "at  not  more  than  15  miles  an 
hour"  at  the  time  of  the  collision,  and  that 
when  "the  little  boy  came  running  from  In 
front  of  the  truck  •  ♦  •  there  wasn't  a 
possible  chance  to  get  away  from  striking 
hint."  But  the  evidence  tending  to  establish 
defendant's  negligence  Is  sufficiently  con- 
vincing to  support  the  verdict  It  shows  that 
appellant  was  actually  traveling  very  fast; 
that  as  he  neared  the  truck  he  swerved  to 
the  left  to  pass  it  by ;  that  "thereupon  seeing 
the  boy  in  a  position  of  danger  he  suddenly 
made  some  effort  to  dodge  him,  but  notwith- 
standing the  Immediate  application  of  the 
brakes  dragged  him  about  36  feet  beyond  the 
point  of  collision.  Indeed,  there  Is  testimo- 
ny that  defendant  and  the  driver  of  the  au- 
tomobile which  had  first  passed  the  boy  were 
racing  along  Ninth  street  at  about  35  miles 
an  hrmr,  coneededly  a  dangerous  and  exces- 
sive rate  of  speed.  As  is  admitted  by  the 
pleadings,  the  maximum  speed  permitted  by 


the  city  ordinance  was  only  20  miles  per 
hour. 

[11  Witnesses  for  defendant  testified  that 
deceased  was  a  boy  of  a  reckless  and  ven- 
turesome disposition,  who  was  allowed  to 
play  ball  and  jackstones  on  the  streets,  and 
to  climb  on  the  back  of  passing  wagons.  That 
his  parents  were  very  poor  people  who  work- 
ed by  the  day,  the  father  as  a  cabinet  maker 
and  the  mother  as  a  laundress,  and  that  the 
child  was  left  in  the  charge  of  a  Mrs.  Anna 
Whypyhowskl,  one  of  their  neighbors,  who 
was  ordinarily  not  very  diligent  In  look- 
ing after  her  charge.  Is  •  quite  clear.  But 
It  does  not  appear  that  the  accident  was 
proximately  caused  by  any  n^lect  of  Mrs. 
Wliypyhowskl,  or  by  the  negligence  or  care- 
lessness of  the  deceased  child,  at  the  par- 
ticular time  of  the  collision.  The  evidence, 
as  submitted.  Is  sufficient  to  support  the 
verdict  of  the  Jury  that  on  that  occasion 
he  was  exercising  such  reasonable  care 
of  his  own  safety  as  a  child  of  his  age 
and  capacity  under  similar  circumstances 
would  ordinarily  exercise.  He  was  not  then 
playing  on  the  street,  but  having  Just  c<Hn- 
pleted  an  errand  for  Mrs.  Whypyhowskl,  was 
crossing  the  street  to  Join  some  of  his  boy 
friends  at  play  in  a  vacant  lot.  As  In  most 
Instances  where  certain  witnesses  of  the 
transaction  attempt  to  describe  it,  the  testi- 
mony regarding  the  accident  contains  many 
contradictions,  but  as  the  evidence  substan- 
tially supports  the  verdict,  we  cannot  disturb 
it  on  that  ground. 

[2, 3]  Although  appellant  had  Introduced 
evidence  to  show  negligence  on  the  part  of 
the  deceased  boy  and  had  asked  for  a  num- 
ber of  instructions  upon  the  law  of  contrib- 
utory negligence,  which  were  given,  he  now 
contends  that  the  court  erred  In  Instructing 
that  "the  defendant's  claim  of  contributory 
negligence  on  the  part  of  the  deceased  child 
presupposes  the  existence  of  negligence  on  the 
part  of  defendant  •  •  ♦  "  It  is  first  claim- 
ed that  the  instruction  bad  no  proper  place 
in  the  case  for  the  reason  that  the  pleadings 
raise  no  issue  of  contributory  negligence. 
True,  the  answer,  after  specifically  denying 
the  allegations  of  the  complaint  concern- 
ing defendant's  alleged  negligence,  limits  the 
affirmative  defense  to  the  plea  that  the  acci- 
dent  was  caused  exclusively  by  the  negligence 
of  the  boy.  This  position,  however,  was 
abandoned  by  appellant,  and  the  case  tried 
upon  the  theory  that  contributory  negligence 
was  in  issue.  He  cannot  now  be  heard  to 
complain  that  the  court  gave  instructions  on 
an  issue  which  he  had  Introduced  Into  the 
trial,  and  upon  which  he  invoked  instruc- 
tions. Under  the  issues  as  presented,  there- 
fore, the  Jui*y  was  entitled  to  find  not  only 
that  the  proximate  cause  of  the  death  of  de- 
ceased was  either  the  defendant's  negligence 
or  the  negligence  of  the  deceased  child,  but 
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also  the  joint  or  coexisting  negligence  of  both 
himself  and  defendant.  That  contributory 
negligence  must  as  matter  of  law  be  predi- 
cated upon  the  existence  of  negligence  on  the 
part  of  defendant  Is  freely  conceded.  In  fact, 
an  Instruction  containing  identically  the  same 
language  has  received  the  approval  of  this 
court.  Liuforth  v.  S.  F.  Gas  &  Elec.  Co.,  156 
Cal.  58,  66.  103  Pac.  320,  19  Ann.  Cas.  1230. 
But  appellant  argues,  in  the  light  of  the  dis- 
senting opinion  in  Mulholland  v.  Western  Gas 
constructing  Co.,  21  Cal.  Aiip.  44,  131  Pac. 
110,  113,  that  such  an  instiuctlou  in  effect 
Informed  the  jurj-  that  he  had  directly  ad- 
mitted his  own  negligence,  and  that  therefore 
the  single  remainlns  Issue,  notwithstanding 
he  had  Interjwsed  other  defenses,  was  the 
question  of  deceased's  contributory  negli- 
gence. Regarding  the  instruction  as  simply 
pertaining  to  the  issue  of  contributory  negli- 
gence, we  find  no  objection  to  it.  And  that 
the  jury  must  so  have  understood  Its  import 
and  purpose  seems  clear  from  a  study  of  the 
Instructions  as  a  whole.  There  is  no  merit 
to  the  point  that  the  jury  was  erroneously 
Instructed  upon  the  rule  of  preponderance  of 
evidence. 

[4]  Tlie  law  Is  well  settled  that  a  pedes- 
trian crossing  a  street  has  a  right  to  assume, 
until  the  contrary  reasonably  appears,  that 
drivers  of  automobiles  will  keep  a  reason- 
able lookout  ahead  and  exercise  ordinary  care 
to  avoid  causing  him  Injury.  The  pedestrian 
likewise  Is  bound  generally  to  look  after  his 
own  safety,  and  In  that  behalf  a  duty  is  Im- 
I>osed  upon  him,  when  crossing  a  highway 
where  vehicles  are  to  be  looked  for,  to  use 
due  care  and  caution  to  see  tliat  he  is  not 
In  danger.  Scott  v.  San  Bernardino  Valley, 
etc.,  Co.,  152  Cal.  C04,  93  Pac.  677.  We  find 
this  general  rule  is  fully  covered  by  the  in- 
structions, and  the  criticism  made  in  that  be- 
half by  api)eliant  is  without  merit 

[5]  The  main  ground  urged  for  reversal 
Is  that  the  verdict  Is  excessive.  Our  atten- 
tion is  called  to  the  fact  that  the  evidence 
at  the  most  merely  shows  that  the  deceased 
was  a  healthy  child,  both  physically  and 
mentally,  and  of  a  loving  and  dutiful  dispo- 
sition towards  his  parents.  No  evidence  was 
Introduced  regarding  the  cost  of  his  care, 
maintenance,  and  schooling,  bis  probable  fu- 
ture earnings  and  the  pecuniary  advantage 
which  the  parents  might  have  enjoyed  had  he 
been  spared  to  tl>em.  But  where,  as  here, 
the  child  Is  of  tender  years,  such  proof  is  In 
Its  nature  Impossible,  and  therefore  not  re- 
quired. It  was  said  in  Houghkirk  t.  Presi- 
dent, etc.,  D.  A  H.  C.  Co.,  92  N.  Y.  219,  44 
Am.  Rep.  370,  an  action  for  the  death  of  a 
six  year  old  girl,  wherein  the  maximum  sum 
fixed  by  statute  was  recovered: 

"The  evidence  showed  that  she  was  about  six 
years  old:  an  only  child:  bright,  intelligent, 
and   healthy,    and    the   daughter    of   a   market 

§ardencr.     This,  and  the  circumstances  of  bcr 
eatb,  constituted  the  only  proof  bearing  on  the 


question  of  damages,  and  which  served  as  a 
b.isis  for  the  judgment  of  the  jury  in  estimat- 
ing the  pecuniary  loss  suffered  by  the  next  of 
kin.  •  *  •  fThc  age  and  sex,  the  fsencral 
health  and  intelligence  of  the  person  killed,  the 
situation  and  condition  of  the  survivors  and 
tlieir  relation  to  the  deceased,  these  elements 
furnish  some  basis  for  judgment.  That  it  is 
slender  and  inadequate  is  true;  •  *  ♦  but  it 
is  all  that  is  possible,  and  while  that  should 
be  given,    *    ♦    ♦    more  cannot  be  required." 

See,  also,  IVhitmer  v.  EI  Paso  &  S.  W.  Co., 
201  Fed.  ISS.  198,  119  C.  C.  A.  637;  Little 
Rock,  etc.,  Ry.  Co.  v.  Barker,  39  Ark.  491, 
511;  Cnty  of  Chicago  v.  Hosing,  Adm>,  83 
111.  204,  25  Am.  Rep.  378 ;  A.,  T.  &  S.  P.  Ry. 
Co.  V.  Fajardo,  74  Kan.  314,  86  Pac.  301.  6 
U  R.  A.  (N.  S.)  681 ;  Gorham  v.  N.  X.  C.  & 
H.  R.  R.  Co.,  23  Hun  (N.  Y.)  449. 

The  jury,  upon  being  Instructed  that  "such 
damages  may  be  given  as  under  all  the  cir- 
cumstances of  the  ca.se  may  be  just"  (Code 
Civ.  Proc.  8  .377),  were  duly  cautioned  that 
the  verdict  "must  be  limited  to  such  amount, 
if  any,  •  *  •  as  plaintiff  has  suffered 
financially  by  reason  of  the  death  of  his 
child."  Other  instructions  explained  that 
among  the  circumstances  to  be  considered 
was  the  loss,  if  any,  of  the  comfort,  society, 
and  protection  of  the  deceased  child.  Bond 
V.  United  Railronds,  159  Cal.  277.  113  Pac. 
.366,  48  I..  R.  A.  (N.  S.)  0vS7,  Ann.  Cas.  1912C. 
50;  Bergen  v.  Tulare  County  Power  Co..  173 
Cal.  709,  719,  161  Pac.  209.  See,  also,  Miller 
V.  Southern  Pacific  Co.,  26C  Mo.  19,  178  S. 
W.  885,  891. 

[6,  7]  In  every  case  of  this  character  the 
soundness  of  the  verdict  must  be  determined 
by  its  own  peculiar  facts  and  circumstances. 
It  is  true,  also,  as  said  In  Bond  v.  United 
Railroads,  supra,  that  "our  power  over  exces- 
sive damages  exists  only  when  the  facts  are 
such  that  the  excess  appears  as  a  matter  of 
law,  or  is  such  as  to  suggest  at  first  blush, 
passion,  prejudice,  or  corruption  on  the  port 
of  the  jury  [citing  cases].  Practically,  the 
trial  court  must  bear  the  whole  responsibility 
in  every  case."  But  if  "the  amount  of  the 
damages  is  obviously  so  disproportionate  to 
the  Injury  proved  as  to  justify  the  conclusion 
that  the  verdict  is  not  the  result  of  the  cool 
and  dispassionate  discretion  of  the  jury" 
(Morgan  v.  Southern  Pac.  Co.,  ^  Cal.  510, 
30  Pac.  608,  17  L.  R.  A.  71,  29  Am.  St.  Rep. 
143),  the  verdict  must  be  held  excessive.  We 
are  of  the  opinion  that  the  award  of  ^10,000 
In  this  case  is  excessive.  There  was  no  aver- 
ment or  proof  of  special  damage,  nor  any- 
thing to  show  that  the  pecuniary  value  of  the 
child  to  his  parents  would  have  been  any 
greater  than  that  of  the  ordinary  boy  of  his 
age.  For  a  number  of  years  to  come  he 
would  have  been  a  source  of  expense  to  them ; 
his  pecuniary  value  to  his  parents  after  that 
could  by  no  permissible  rule  of  compensation 
have  equaled  the  award  made  by  the  Jury. 
Even  conceding  that  the  child  would  have 
been  of  help  to  his  parents  after  minority. 
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whicli  is  only  conjectural,  tbe  verdict  is  still 
excessive. 

For  this  reason,  the  Judgment  must  be  re- 
versed.    So  ordered. 

We  concur:  SHAW,  J.;  SLOSS,  J. 


(IS  Okl.  Cr.  7U) 

WAGGONER  ▼.  STATE.     (No.  A-3128.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept 
12,  1917.) 

(SyUalut  ly  the  Court.) 
1.  CsiMiNAi,  Law  «=»10(>4— Appeal— Proce- 

nUBE. 

An  appeal  may  be  taken  by  the  dcfendnnt, 
U  a  matter  of  right,  from  a  juclfrment  of  con- 
viction, but  the  manner  of  tnkin:;  and  perfecting 
such  appeal  is  a  proper  matter  of  legislative  con- 
trol. 

%  Cbihikai.  Law  <S=>1075—Appeai/— Costs. 
Cos-«. 
The  plaintiff  in  error  having  failed  to  pay  to 
the  clerk  the  statutory  $15  advance  fees,  and 
having  failed  and  refused  to  file  the  proper  af- 
fidavit showing  that  be  is  vrithout  menns,  and  by 
reason  of  his  poverty  unable  to  pay  the  costs  of 
the  appeal,  a  motion  to  dismiss  will  be  sus- 
tained. 

Appeal  from  District  Court,  Washita  Coun- 
ty;  James  B.  Cullison,  Judge. 

W.  H.  Waggoner  was  convicted  of  bur- 
glary, and  be  appeals.    Appeal  dismissed. 

Smith,  Jones  ft  Smith,  of  Cordell,  for 
plaintiff  in  error.  The  Attorney  General 
and  R.  McMillan,  Asst  Atty.  Oen.,  for  the 
SUte. 

DOYLB,  P.  J.  The  plaintiff  to  error,  W. 
H.  Waggoner,  was  convicted  In  the  district 
court  of  Washita  county  upon  an  informa- 
tion charging  burglary  of  the  Kom  State 
Bank  by  the  use  of  explosives,  and  his  pun- 
ishment assessed  at  imprisonment  in  the 
penitentiary  for  the  term  of  25  years.  In 
pursuance  of  the  verdict,  on  the  13th  day 
of  October,  1916,  Judgment  was  rendered. 
From  this  Judgment  and  sentence  an  appeal 
was  attempted  to  be  taken  by  filing  in  this 
court  on  March  21,  1917,  a  petition  to  error 
with  case-made. 

Hie  Attorney  General  moved  the  dismissal 
of  the  appeal  for  the  reason  that  the  plain- 
tiff In  error  had  not  paid  to  the  clerk  the 
$15  advance  fees,  or  had  not  to  lieu  of  such 
payment  filed  a  proper  aflidavlt  showing  that 
he,  plaintiff  in  error.  Is  a  poor  person  who 
by  reason  of  his  poverty  is  unable  to  make 
the  statutory  deposit  or  pay  the  costs  of  the 
appeal. 

Counsel  for  plaintiff  to  error  to  response 
to  the  motion  to  open  court  stated  that  the 
plaintiff  in  error  had  refused  to  sign  an  a£B- 
dant  to  proper  form. 

[1, 1]  In  Claraday  v.  State,  9  Okl.  Cr.  552, 
132  Pac.  691,  it  was  held  that : 


"A  poor  person,  one  who  is  without  means  with 
which  to  pay  costs,  and  who  is  unable  to  pro- 
cure the  means  from  friends  or  relatives,  by 
filing  a  proper  affidavit  and  making  a  satisfac- 
tory showing  is  permitted  to  appeal  without  the 
payment  of  costs :" 

— and  further  held  that: 

"The  right  to  appeal  is  subject  to  reasonable 
statutory  regulations.  Such  right  does  not  con- 
template an  appeal  for  delay  or  at  tbe  expense 
of  the  people,  except  in  the  case  of  paupers." 

See,  also,  Wainwright  v.  State,  11  OkL 
Cr.  547,  149  Pac.  914. 

It  follows  that  the  motion  on  the  part  of 
the  state  to .  dismiss  this  appeal  should  be 
sustained;    and  it  is  so  ordered. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 


(50  Utah.  139) 
STEGGELL  v.  SALT  T,AKE  &  V.  R.  CO. 

(No.  3032.) 
(Supreme  Court  of  Ttah.     Aug.  1,   1917.) 

1.  RAitJiOADs   «=s>.577— Persons   on   Tback— 
DnTT  OF  Train  Operatobs. 

The  operators  of  a  train  have  a  right  to  as- 
mimc  that  a  person  of  mnture  years,  sound  of 
body  and  mind,  who  is  walking  on  the  track,  on 
a  briffht  day,  with  an. unobstructed  view,  toward 
the  rapidly  approaching  train,  which  on  his  en- 
tering on  the  track  was  more  than  a  mile  away, 
will  see  and  hear,  as  is  his  duty,  the  approach- 
in?  train,  and  will  he  timely  to  removing  him- 
self to  a  place  of  safety. 

2.  Negligence     iS=>136(9)  —  Contributobt 
Nfoligencb— Question  fob  CiotrRT. 

Where  there  is  but  one  reasonable  inference 
to  be  drawn  from  the  facts  and  circumstances 
disclosed  by  the  testimony,  namely,  that  the  ac- 
cident was  solely  and  primarily  due  to  deceased's 
contributory  negligence,  without  opportunity  on 
defendant's  part,  in  time  to  have  avoided  the 
nccidcnt,  contributory  negligence  becomes  a  ques- 
tion for  the  court,  and  is  not  within  the  province 
of  the  Jury.i 

Appeal  from  District  Court,  Utah  County; 
A.  B.  Morgan,  Judge. 

Action  by  Alvlna  Steggell  against  the  Salt 
Lake  &  Dtah  Railroad  Company.  Jtidgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Moore,  Mitchell  ft  Maginnis,  of  Salt  Lake 
(Tity,  for  appellant  S.  A.  Ktog,  of  Salt  Lake 
City,  for  respondent. 

CORFMAN,  J.  This  was  an  action  brought 
by  plaintiff  to  recover  damages  for  the  death 
of  her  husband,  alleged  to  have  l>een  caused 
by  the  defendant's  negligence.  Trial  was 
had  to  a  Jury,  resulting  to  a  Judgment  for 
plaintiff.     Defendant  appeals. 

The  complaint,  In  substance,  alleges  the 
corporate  existence  of  the  defendant;  that 
at  all  times  mentioned  therein  the  defendant 
was  engaged  in  operating  a  railroad;  that 
while  Alfred  Steggell,  the  hus^and  of  the 
plaintiff,  was,  on  the  25th  day  of  September, 


■  Johnson  v.  R.  O.  Ry.,  19  UUh,  77,  67  Pac.  17 ; 
Holland  v.  O.  S.  L.  R.  R.  Co.,  26  Utah,  209,  72  Pac 
940;  Wilkinson  y.  O.  8.  L.  R.  R.  C!o.,  36  Utah,  110, 
99  Pac.  «e. 


■  ^BsPor  other  ease*  tee  sam«  toDlc  ana  KBY-NUUBKR  In  all  Key-Numbered  Digests  and  IndezM 


Digitized  by 


Google 


238 


167  PACIFIC  BBPOBTEB 


(Utah 


1914,  returning  from  bis  work  at  Lehi  sugar 
factory  to  his  home  in  American  Fork  City, 
tlong  the  public  highway  upon  which  the 
railroad  track  of  the  defendant  had  been  law- 
fully laid,  be  was  met  by  one  of  defendant's 
trains  while  walking  upon  a  used  footpath 
between  the  rails  of  defendant's  track,  and 
run  over  and  killed ;  that  the  train  was  be- 
ing operated  at  a  high  and  dangerous  rate 
of  speed,  without  the  ringing  of  a  bell,  blow- 
ing of  a  whistle,  or  the  ^ving  of  other  warn- 
ing of  approach ;  that  the  acts  of  defendant 
were  careless,  wanton,  and  negligent,  and 
with  reasonable  diligence  on  the  part  of  the 
defendant  the  accident  would  not  have  hap- 
pened. The  answer  denies  all  liability  for 
the  accident,  through  negligence  or  otherwisie, 
and  afiirmatlTely  alleges  trespass  and  con- 
tributory negligence  on  the  part  of  the  de- 
ceased. 

The  testimony  given  at  the  trial,  briefly 
stated,  shows,  without  conflict,  that  Alex- 
ander Steggell,  the  husband  of  plaintiff,  prior 
to  his  death,  lived  in  American  Fork  City, 
and  had  been  employed  at  the  Lehi  sugar  fac- 
tory, about  3  miles  westerly  from  his  borne  in 
American  Fork  City.  The  defendant  owned 
and  operated  an  electric  railroad  running 
from  Salt  Lake  City  to  Provo.  Between  the 
sugar  factoiy  and  American  Fork  City  the 
defendant's  track  was  laid  upon  a  public 
highway,  and  the  main-traveled  road  from 
the  sugar  factory  to  American  Fork  City,  go- 
ing east,  runs  parallel  to  the  defendant's 
track  on  the  south  side  to  a  point  about  one- 
half  mile  west  of  the  central  portion  of  Amer- 
ican Fork  City,  where  it  crosses  defendant's 
track  to  the  north  side,  and  then  again  runs 
parallel  to  defendant's  track  through  Ameri- 
can Fork  City.  At  the  place  of  the  accident 
there  was  a  slough  on  each  side  of  defend- 
ant's track.  North  of  the  track  the  slough 
came  to  the  end  of  the  ties.  South  of  the 
track  was  a  dry  wagon  road  witliln  a  foot  or 
18  inches  of  the  railroad  ties,  and  Just  be- 
y<Mid  the  wagon  road  was  the  south  slough. 
On  the  day  of  the  accident  the  deceased  had 
left  the  sugtLT  factory  for  his  home,  walking 
east  toward  American  Fork  City  along  de- 
fendant's track.  The  track  was  unobscured 
and  ran  in  a  straight  line,  practically  due 
east  and  west  on  a  1  or  IV^  per  cent,  grade, 
fr(Hn  the  east.  The  defendant's  train  was 
running  west  from  American  Fork  City,  and 
consisted  of  two  cars,  a  motorcar,  being  a 
flat  car  with  a  motor  and  a  cab  <m  the  rear 
or  west  end,  and  a  tower  car,  also  a  flat  car, 
with  a  tower  built  up<«  the  top  of  uprights 
some  distance  apart,  with  cross-arms.  The 
train  was  running  at  about  25  or  30  miles  per 
hour,  the  tower  car  to  the  front,  the  motorcar 
to  the  rear,  of  the  train.  The  trainmen  ob- 
served the  deceased  approaching  on  the  track 
from  the  west  for  a  distance  of  about  a  half 
mile,  and  continued  to  observe  him  until  be 
was  struck  by  the  train.  No  attempt  was 
made  to  check  the  speed  or  stop  the  train  un- 


til after  it  was  too  late  to  avoid  striking  tl»e 
deceased.  At  the  time  of  the  accident  the 
deceased  was  39  years  of  age,  in  good  health, 
strong  and  able-bodied,  with  the  exception 
tliat  his  eyes  were  somewhat  affected  through 
the  lime  used  at  the  factory  where  he  was 
working,  but  his  eyesight  and  hearing  were 
good,  nnd  generally  he  was  pos-sessed  of  all 
his  faculties.  On  the  public  road  close  be- 
hind the  deceased  were  several  of  his  fellow 
workmen  in  vehicles,  w^o  had  observed  the 
deceased  walking  on  the  track  and  the  train 
approaching  him.  The  deceased  had  his  hat 
pulled  down,  as  if  to  shade  his  eyes  from  the 
rising  sun.  They  shouted  at  him.  He  turned 
his  head,  looked  Iwck  toward  them,  threw  up 
his  hand,  and  was  almost  instantly  struck  by 
the  train  and  killed. 

Irving  'Rltchins,  a  witness  on  behalf  of  the 
plaintlfr,  testifled  that  at  the  time  of  the  ac- 
cident he  and  Edward  Robinson,  also  a  wit^ 
ness  in  plaintiff's  behalf,  were  riding  in  a 
buggy  on  their  way  to  American  Fork ;  that 
when  be  flrst  saw  the  deceased  he  was  about 
3  poles  ahead  of  them,  and  they  were  watch- 
ing him  ail  the  time.    He  testified: 

"I  did  not  realize  Mr.  Steggell  was  in  danger 
until  he  was  pretty  dosa  He  was  ^-Biking 
with  his  bead  down  pretty  low.  That  was  his 
customary  way  of  walking.  With  his  head  so 
low  that  he  coiilrln't  sec  nnythinK,  just  the 
ground  in  front  of  him.  He  always  liad  his  hat 
down  kind  of  low  on  his  forehead.  I  didn't  call 
out  n  warning  because  I  thought  he  would  step 
off  the  track;  because  I  thought  he  would  see 
the  train  and  step  off  the  track  I  did  not  tr> 
to  warn  him,  and  until  I  saw  he  was  not  gmng 
to  get  off.  I  was  watching  bim  and  the  train.  It 
was  clear  weather." 

Edward  Robinaon,  a  witness  for  the  plain- 
Uff,  testifled: 

"Mr.  Rltchins,  who  just  testified,  rode  with 
me  in  a  single  buggy  when  we  left  the  factory 
that  morning.  I  first  saw  Mr.  Steggell  ahead 
of  us,  walking  up  the  railroad  track  of  the  Orem 
Company  about  50  rods  ahead.  I  saw  the  train 
u^  in  town.  About  a  block  from  the  depot.  I 
could  sec  the  train  all  the  time.  We  were  about 
115  feet  behind  Mr.  Steggell  when  he  was 
struck.  I  never  noticed  the  train  much  after 
it  passed.  I  never  estimated  the  speed  of  trains 
or  cars.  I  think  when  this  train  passed  it  was 
going  35  or  40  miles  an  hour.  I  am  just  guess- 
ing at  it.  I  didn't  hear  any  whistle.  I  wasn't 
paying  much  attention  to  the  whistle.  The  rattle 
of  the  buggy  might  have  prevented  me  from 
hearing  the  whistle.  I  was  giving  most  of  my 
attention  to  my  horse.  I  heard  Mr.  Ritchins 
holler  to  Mr.  Steggell,  and  saw  Mr.  Steggell 
turn  his  bead  and  look  towards  the  west.  Then 
he  looked  back  and  turned  his  head  to  the  front 
and  threw  up  his  hand.  I  did  not  know  whether 
Mr.  Steggell  was  in  danger  of  being  hit  by  the 
train,  and  thought  he  would  step  off  any  minute. 
That  is  the  reason  I  didn't  yell.  There  was 
nothing  in  Mr.  Steggell's  appearance  that  would 
indicate  to  me  that  he  was  not  going  to  step 
off  the  track." 

William  Bush,  also  a  witness  on  behalf  of 
plaintiff,  testifled: 

"The  train  was  pretty  dose  to  Mr.  Steggell  be- 
fore I  became  alarmed  myself.  Maybe  a  couple 
of  hundred  feet.  I  got  scared  when  he  kept  on 
along  the  track.  I  was  afraid  he  did  not  see 
the  train.  I  was  afraid  be  was  going  to  get 
struck.  I  yelled  at  him  just  before  the  train 
struck  Um.     I  didn't  yell  before  because  I  did 
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not  have  any  Idea  but  that  Mr.  Steggell  would 
step  oif  oat  of  the  way.  I  thought  he  had 
the  train." 


Darld  OcmdOT,  a  witness  tor  the  plaintiff, 
tesafled: 

"Mr.  Stefrsell  continned  to  walk  straight  np 
the  track.  I  did  not  nee  him  vary  his  course  at 
aU.  When  I  first  saw  the  train  it  had  got 
pretty  close  to  the  crosning.  It  was  going  fast 
then.  I  was  watching  Mr.  Steggell  particularly. 
I  did  not  bear  any  whistle  blow  or  bell  sounded. 
Somebody  hollered  b^ore  Mr.  Steg);ell  was 
struck,  and  he  turned  hi^  head  and  looked  back 
and  threw  his  hand  up,  and  by  that  time  he 
•was  gone.  The  train  had  struck  him.  There 
was  a  man  on  the  front  of  the  car.  I  noticed 
him  just  before  the  train  struck  Mr.  Steggell. 
I  saw  him  give  the  edgnaL  He  threw  his  hands 
quick.  Gave  the  washout  signal.  There  were 
several  men  on  the  car  on  the  back.  Just  as 
quick  as  the  signal  was  given  they  stopped  the 
train.  The  train  weiit  about  4%  telephone  poles 
before  they  got  it  stopped.  I  did  not  observe  the 
speed  of  the  train  slacken  before  the  man  gave 
the  washout  signal.  I  was  watching  Mr.  Steg- 
rell,  following  him  with  my  eye  for  some  time. 
Towards  the  Inst  I  became  alarmed  for  hi» 
safety,  when  the  man  hollered.  I  did  not  be- 
come' alarmed  until  he  got  pretty  close.  Tf  I 
had  become  alarmed  before  I  would  have  given 
him  some  warning  by  yelling  or  wliistling.  TJp 
to  the  time  that  he  got  to  about  100  to  50  feet 
of  the  train  T  thwneht  he  would  step  off  out  of 
the  way.  I  figured  that  at  any  time  within  100 
to  50  feet  he  would  have  plenty  of  opportunity  to 
step  off  the  track." 

Frank  Lanb,  a  witness  for  the  defendant, 
tesHfled: 

"I  was  on  the  train  going  west  at  the  time  of 
the  accident,  Mr.  lYankland  was  at  my  right 
side.  I  saw  Mr.  Steggell  walking  up  the  track 
toward  us  as  we  were  going  west  that  day.  He 
was  walking  at  a  goo<l  rate  of  speed  for  a  man. 
When  we  got  about  50  to  30  feet  from  him,  I 
gave  a  violent  stop  signal.  I  watched  him  aa 
he  came  toward  us,  and  I  should  judge  about  200 
feet  away  he  made  a  turn  halfway  around  with 
his  head,  still  walking.  Stepped  to  the  north 
ride  of  the  track  and  over  the  rail  with  his 
foot,  then  came  hack  and  threw  up  his  hands 
and  went  under.  He  was  on  the  south  side  of 
the  track.  The  motion  of  his  body  looked  as 
though  he  was  going  off  the  south  side  by  his 
actions,  and  then  stepped  off  to  the  north  side, 
and  then  looked  as  though  he  was  going  to  step 
off  the  north  side,  and  then  he  stepped  back 
to  the  track.  I  gave  the  stop  signal  as  he  step- 
ped back  from  the  south  side  of  the  track.  I 
gav«  a  shout  myself,  and  Mr.  Fraukland  whistled 
a  violent  whistle,  and  then  there  was  a  shout 
from  the  vehicle  as  near  as  I  can  recall  all 
about  the  same  time.  The  train  was  going  then 
at  the  time  it  stnink  Mr.  Steggell,  or  just  be- 
fore, about  20  or  25  miles  an  hour.  It  ran  ISO 
feet  as  nenr  as  I  can  recall,  after  it  struck  him. 
1  have  a  distinct  recollection  of  the  whistle  blow- 
ing just  before  the  accident.  The  train  whistled 
good  and  loud  400  feet  before  it  got  to  Mr.  St^- 
Kell.  and  blew  before  it  got  to  the  crossing.  It 
blew  for  the  crossing." 

Ronold  Nicholes,  another  witness  for  the 
defendant,  teatifled: 

"I  was  on  the  motorcar  just  at  the  west  end 
of  the  cab.  I  saw  a  man  coming  up  the  track, 
at  first,  about  a  mile  and  a  quarter  west  of  the 
station.  He  was  walking  straight  up  the  mil- 
road  track.  As  he  got  close  to  the  car,  he  moved 
to  the  north  side;  that  is,  the  north  rail.  It 
looked  as  though  be  had  seen  the  ear  and  made 
for  the  north  side  of  the  track.  Mr.  Ijaub  and 
Mr.  lYanklnnd  were  on  the  front  end  at  the  time 
of  the  accident." 


Heber  Frankland,  defendaat's  witness,  tes- 
tified: 

"I  was  on  the  train  when  Mr.  Steggell  was 
struck  at  American  Fork.  We  were  going  from 
American  Fork  to  Lehi  that  morning.  We  had 
20  minutes  to  go  a  distance  of  3  miles.  I  saw 
a  man  on  the  track  when  we  were  about  the 
second  street  east  of  the  crossing.  The  whis- 
tle was  blown  for  the  crossing  when  the  train 
was  about  150  or  200  feet  away.  The  man  was 
walking  directly  toward  us,  and  we  got  pretty 
close  to  him.  I  naturally  thought  he  was  going  to 
step  off,  and  when  I  got  about  200  feet  from  him, 
I  was  standing  right  on  the  edge  of  the  car.  I 
yelled  and  I  whistled,  and  the  same  time  a  yell 
and  a  whistle  came  from  the  other  way.  It 
sounded  to  me  it  came  from  the  team.  The 
man  turned  his  head.  At  that  time  he  was  walk- 
ing close  to  the  south  rail,  right  along  inside 
and  at  that  time  I  gave  the  emergency  signal. 
He  took,  I  should  judge,  about  three  steps  di- 
agonally across  the  track,  came  to  the  rail,  step- 
ped over  with  his  left  foot,  took  one  more  step, 
and  throwed  his  hands  up.  I  reached  down  to 
try  and  catch  him,  but  my  grasp  was  not  strong 
enough.  At  the  time  1  gave  the  signal  to  stop  the 
train  was  going  about  20  to  25  miles  an  hour.  .  I 
know  the  signal  was  obeyed  by  the  jar  of  the 
train  and  the  sound  of  the  brakes  immediately. 
I  bad  already  heard  a  short  blast  of  the  whistle. 
I  counted  the  rails  from  the  train  back  to  where 
the  body  was,  and  it  was  between  six  and  seven 
rail  lengths.  The  condition  of  the  roadway  on 
either  side  of  the  railroad  track  at  that  point 
was  such  that  Mr.  Steggdl  could  have  stepped 
off  on  either  side  and  been  safe." 

At  the  conclusion  of  plaintiff's  testimony 
the  defendant  moved  for  a  nonsuit  on  the 
grounds:  (1)  That  no  negligence  on  the  part 
of  the  defendant  had  been  shown ;  and  (2) 
should  the  court  conclude  that  negligence  had 
been  proven,  then  the  evidence  established 
that  the  deceased  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  The 
motion  was  denied.  The  defendant  also 
requested  the  trial  court  to  instruct  the 
Jury  to  return  a  verdict  against  the  plain- 
tiff in  favor  of  the  defendant,  "no  cause  of 
action."  ■  This  request  was  refused.  Mo- 
tion for  a  new  trial  was  made  and  denied. 

The  foregoing  rulings  of  the  trial  court, 
together  with  the  court's  refusal  of  admls- 
sion  and  rejection  of  certain  testimony,  are 
assigned  as  error,  and  are  apparently  the 
principal  grounds  contended  for  and  relied 
upon  by  the  defendant  for  a  reversal  of  the 
Judgment  of  the  trial  court. 

Having  carefully  reviewed  the  record,  we 
do  not  deem  it  necessary  to  here  enter  upon  a 
discussion  of  the  questions  raised  under  the 
rulings  of  the  court  in  the  admission  nor 
In  the  exclusion  of  testimony  at  the  trial 
other  than  to  say  we  do  not  think  that,  in 
that  regard,  the  defendant  was  precluded 
from  having  a  fair  trial,  nor  that  the  trial 
court  in  Its  rulings  committed  errors  prej- 
udicial to  the  defendant  The  more  serious 
questions  arise  from  defendant's  contention 
that  the  trial  court  committed  error  in 
denying  defendant's  motion  for  a  nonsuit, 
and  In  refusing  defendant's  request  for  a 
peremptory  instruction  to  the  Jury  to  re- 
turn, under  the  evidence,  a  verdict  against 
the  defendant  and  in  favor  of  the  plaintiff, 
no  cause  of  action.     These,  practically,  in- 
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volve  but  one  question :  Whether  or  not  tbe 
plaintiff,  luider  the  facts  and  circtunstances 
disclosed'  by  the  record,  Is  precluded  as  a 
matter  of  law  from  claiming  damages  at  the 
bands  of  the  defendant 

[1]  After  reviewing  all  the  evidence  and 
Quoting  at  some  length  the  testimony  of  wit- 
nesses, both  for  plaintiff  and  defendant,  as 
premises  for  this  court's  decision,  we  do  not 
feel  called  upon-to  discuss  at  any  great  length 
the  facts  and  circumstances  surrounding  the 
accident  complained  of  by  the  plaintiff  in 
this  action.  Conceding,  as  contended  for 
IV  plaintiff,  that  the  deceased  and  others 
were  acoistomed  to  walk  upon  the  defend- 
ant's track,  with  a  knowledge  and  acquies- 
cence on  the  part  of  the  defendant,  confessed- 
ly the  track  Itself  was  a  place  of  great  dan- 
ger, necessarily  and  rightfully  used  by  tbe 
defendant  in  the  operation  of  Its  trains. 
The  uncontradicted  testimony  of  the  defend- 
ant's train  crew  testifying  at  the  trial  shows 
that  the  deceased  was  In  plain  vtew,  and  ob- 
served by  them-  for  at  least  a  half  mile  while 
the  defendant's  train  and  the  deceased  were 
approaching  each  other;  that  the  day  was 
bright  and  the  view  unobstructed.  They 
testified,  as  did  the  witnesses  for  the  plain- 
tiff, that  they  assumed  the  deceased  would 
step  off  the  track  In  time  to  avoid  injury  to 
himself.  It  is  conclusively  shown  that  the 
deceased  was  able-bodied,  of  sound-  mind, 
and  possessed  of  all  his  faculties;  that  he 
oould  have  readily  avoided  the  accident  by 
taking  a  step  or  two  either  to  the  right  or 
left  of  the  track  to  a  place  of  perfect  safet.v, 
an  absolute  and  continuing  duty  we  think 
he  owed  to  himself  rl^rht  up  to  the  time 
he  met  and  was  run  against  by  defendant's 
train ;  a  duty,  we  think,  the  defendant  mo- 
mentarily expected  he  would  perform,  as 
did  the  many  witnesses  who  observed  him 
walking  on  the  track  while  the  defendant's 
train  was  approaching  him. 

To  say  that,  under  the  circumstances  and 
conditions  surrounding  this  accident,  as  dis- 
closed by  the  undisputed  testimony,  tbe  de- 
fendant was  negligent,  or,  seeing  the  plaln- 
tllTs  position  and  conduct  while  walking 
toward  the  approaching  train.  It  recklessly 
or  wantonly  failed  In  Its  duty  toward  the 
deceased,  1«  to  say  that,  In  every  case  where 
a  footman  is  seen  approaching  a  moving 
train  it  becomes  the  duty  of  the  train  crew 
or  operators  in  charge  to  at  once  assume  that 
no  duty  rests  upon  the  footman  to  take  any 
responsibility  on  himself  or  to  ezerdse  any 
care  or-  precaution  for  his  own  personal  safe- 
ty and  protection ;  that  the  (H^erators  of  the 
train  must  bring  it  to  a  standstill  until  tbe 
footman  becomes  mindful  of  the  fact  that  he 
has  placed  himself  in  a  dangerous  position 
and  concludes  to  step  aside  and  permit  the 
train  to  pass  and  subserve,  in  some  measure, 
the  convenience  and  safety  of  the  public. 
Where,  as  here,  the  undisputed  facts  are 
the  deceased,  being  of  mature  age,  sound  of 


body  end  mind,  without  necessity  chooses 
to  enter  and/  walk  upon  the  defendant's 
track  when  the  day  was  bright,  tbe  view  un- 
obstructed for  more  than  a  mile  before  him, 
and  deliberately  walk  along  the  track  la 
view  of  a  rapidly  approaching  train  which 
was,  upon  his  entering  the  track,  more  than 
a  mile  away,  by  every  reasonable  hypothesis 
tbe  defendant  had  tbe  right  to  assume  that 
he  would  see  and  hear,  as  it  was  bis  duty 
to*  see  and  hear,  the  approaching  train,  and 
that  he  would  be  timely  In  removing  himself 
to  a  place  of  safety  and  avoid  Injury.  El- 
liott on  Railroads,  vol.  3,  {  1095;  Louisville 
&  N.  B.  Co.  V.  Weiser's  Adm'r,  lft4  Ky.  23, 
174  S.  W.  734. 

The  plaintiff  strenuously  contends  that  the 
defendant  was  negligent  In  falling  to  ring 
the  bell,  blow  the  whistle,  or  to  give  other 
warning  or  signal  of  approach;  but  as 
against  the  testimony  of  witnesses  in  behalf 
of  plaintiff,  who  at  most  merely  undertook 
to  say  they  did  not  hear  any  signal,  positive 
and  convincing  testimony  appears  in  the  rec- 
ord that  the  whistle  was  blown  and  tbe 
liell  sounded  in  ample  time  to  have  warned 
the  deceased  of  the  approaching  train.  Con- 
ceding, for  argument  sake,  no  signal  was  giv- 
en of  the  approaching  train,  under  the  at- 
tending circumstances  as  disclosed  by  the 
record  it  still  remains  inconceivable  that 
plaintiff  would,  after  placing  himself  in  the 
perilous  position  of  walking  upon  a  railroad 
track  with  which  he  was  familiar,  knowing 
that  trains  were  liable  to  be  passing  at  any 
time,  remain  wholly  indifferent  to  the  at- 
tending risk  and  fail  to  exercise  any  precau- 
tion whatever  for  his  own  safety. 

Necessarily,  after  carefully  reviewing  all 
the  testimony  and  the  authorities  cited  by 
both  parties,  we  are  forced  to  the  conclusion 
that  the  application  of  the  defendant  for  a 
nonsuit  in  this  action  should  have  been 
granted  by  the  trial  court,  as  should  likewise 
the  defendant's  request  for  a  directed  ver- 
dict, "no  cause  of  action,"  been  complied 
with. 

[2]  We  have  carefully  examined  the  au- 
thorities cited  in  respondent's  brief,  and  not 
Id  a  single  case  are  the  facts  and  circum- 
stances, as  disclosed,  found  to  be  analogous 
to  the  case  at  bar,  nor  does  the  law  as  there 
announced  divert  ttom  the  well-established 
doctrine  that  where  there  is  but  one  reason- 
able inference  to  be  drawn  from  the  facts 
and  circumstances  disclosed  by  the  testi- 
mony, and  that  is  the  accident  complained  of 
was  solely  and  primarily  due  to  the  contrib- 
uting negligence  of  the  deceased,  without 
opportunity  on  the  part  of  the  defendant 
in  time  to  have  avoided  the  accident,  con- 
tributory negligence  at  once  becomes  a  ques- 
tion of  law  for  the  court,  and  is  not  within 
the  province  of  the  Jury  to  pass  upon.  John- 
son y.  R.  G.  Ry.,  19  Utah,  77,  57  Pac.  17; 
Holland  v.  O.  S.  L.  R.  R.  Co.,  26  Utah,  2n9, 
72  Pac.  940;  Wilkinson  v.  O.  S.  L.  R.  R. 
Co.,  35  Utah,  110,  99  Paa  406;    Glascock 
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r.  RaUroad  Co.,  73  CaL  137,  14  Paa  518; 
Imler  v.  Northern  Pac.  Ry.  Co.,  80  Wash. 
527,  154  Pac.  1086,  L.  R.  A.  1916D,  702.  Ann. 
Cas.  1917A,  »33;  Barber  v.  East  &  W.  R. 
Co.,  Ill  Ga.  838,  36  S.  B.  50;  Ward  v.  Atlan- 
tic Coast  Line,  167  N.  C.  148,  S.'i.  S.  B.  326 ; 
Iowa  Central  R.  Oo.  v.  Walker,  203  Fed. 
685,  121  C.  C.  A.  579;  Campbell  v.  Kansas 
aty.  Ft  S.  &  M.  R.  Co.,  55  Kan.  536,  40 
Pac.  997;  nart  v.  Northern  Pac.  R.  R.,  196 
Fed.  180,  116  C.  C.  A.  12. 

It  is  ordered  that  the  Judgment  ot  the  trial 
court  be  reversed.    Costs  to  appelant. 

FRICK,  C.  J„  and  McCARTT,  THURMAN, 
and  GIDEON,  JJ.,  concur. 


(SO  Utab,  U4) 

RIO   GRANDE   LUMBER    CO.   v.   DARKE 
etal.    (No.  3051.) 

(Sopreme  Court  of  Utah.    July  28,  1917.) 

L  Constitutional  Law  <S=>39— Validity  of 

Statutes. 
The  court  will  not  declare  a  statute  unconsti- 
tutional and  void  because  of  unjust  and  oppres- 
sive provisions,  or  because  it  is  supposed  to  vio- 
late the  natural  social,  or  political  rights  of  the 
citizen,  unless  such  injustice  is  prohibited  or  the 
rights  are  guaranteed  by  the  Constitution. 
2.  Constitutional    Law    <8=>70(3)  .Judicial 

Functions— PoLiOT     of     E}xfedienct     ok 

Statutb. 
In  construing  a  statute  when  its  validity  is 
attacked  on   constitutional  grounds,  the  courts 
will  not  consider  questions    of  policy  or  expedi- 
ency. 
8.  Constitutional  Law   «=5»39— Legislative 

Powers. 
Except  where  the  Constitution  hag  imposed 
limits  upon  the  legislative  power,  it  is  absolute, 
whether  it  operates  according  to  natural  justice 
or  not 
4.  CoNSTiTtrnoNAL     Law     <^=48— Pbesump- 

TiONS  IN  Favor  or  Constitutionality. 
All  reasonable  doubts  as  to  the  constitution- 
ality of  a  statute  must  be  resolved  in  its  favor.^ 
6.  Constitutional  Law  ®=3299 — Mechanics' 

Liens  ®=>313— Due  Process  of  Law— Con- 
tractors' Bonds. 
Laws  1915,  c.  91,  requiring  the  owner  of 
land  desiring  to  make  a  contract  for  construc- 
tion of  a  building  for  a  price  exceeding  $600  to 
obtain  a  bond  payable  to  the  owner  in  a  sum 
equal  to  the  contract  price  conditioned  for  faith- 
ful performance  of  the  contract,  and  payment  of 
accounts  for  labor  and  material,  is  not  unconati- 
tntionnl  as  depriving  the  landowner  of  due  pro- 
cess of  law. 

Appeal  from  District  Court,  Salt  Lake 
County;  M.  L.  Ritchie,  Judge. 

Action  by  the  Rio  Grande  Lumber  Compa- 
ny against  B.  W.  Darke  and  others.  Judg- 
ment for  plaintiff,  and  defendants '  appeal. 
Affirmed. 

Richards,  Hart  &  Van  Dam,  of  Salt  Lake 
City,  for  appellants.  James  Ingebretsen,  of 
Salt  Lake  City,  for  respondent. 

>  state  ex  rel.  Breeden  v.  Lewis,  36  Utah,  120,  72 
Pac.  38S:  Toung  v.  Skit  Lake  City,  U  Utah,  321, 
e7  Pac.  1066;  State  ez  rel.  V.  of  U.  v.  Caadland, 
36  UUh,  40«,  104  Pac.  2S5,  24  L.  R.  A.  (N.  8.)  1260, 
140  Am.  St.  Rep.  834. 


THURMAN,  J.  Appellants,  by  this  appeal, 
challenge  the  constitutionality  of  an  act  of 
the  Legislature  "relating  to  the  performance 
of  building  contracts."  Chapter  91,  Sess. 
Laws  1915.  For  the  reason  that  the  consti- 
tutionality of  the  act  Is  brought  In  question 
the  case  assumes  an  Importance  it  otherwise 
would  not  attain.  The  act,  In  substance,  pro- 
vides that  any  person  making  a  contract  for 
the  construction  of  a  building  or  structure 
on  his  laud,  for  a  price  exceeding  $500,  sball 
obtain  from  the  contractor  »  good  tmd  suffi- 
cient bond  with  sureties  payable  to  the  own- 
er for  the  benefit  of  himself  and  any  parties 
Interested,  In  a  sum  equal  to  the  contract 
price  conditioned  for  the  faithful  perform- 
ance of  the  contract  and  the  payment  of  ac- 
counts for  labor  and  material  used  In  the 
structure.  The  statute  further  provides  that 
any  person  furnishing  labor  or  material  has 
a  direct  right  of  action  against  the  sureties 
for  the  amount  due,  and  further  provides 
that  a  failure  on  the  part  of  the  owner  to 
procure  said  bond  renders  him  liable  for  the 
payment  of  said  obligations.  Other  provi- 
sions of  the  statute  are  not  material  to  this 
opinion. 

The  complaint  of  the  plaintiff,  which  is 
brought  under  the  provisions  of  the  act,  In 
substance,  states:  That  plaintiff  Is  a  corpora- 
tion; that  defendant  E.  W.  Darke  Is  and 
was  a  general  contractor  In  Salt  Lake  City ; 
that  on  the  31st  day  of  October,  1915,  de- 
fendant Webb  and  wife  entered  Into  a  con- 
tract with  Darke  by  which  Darke  was  to 
construct  a  building  for  them  on  their  land 
situated  In  Salt  Lake  City  for  a  sum  not  ex- 
ceeding $500;  that  Webb  ajid  wife  did  not 
obtain  from  Darke  a  bond  for  the  benefit  of 
the  owners,  Webb  and  wife,  and  of  other 
parties  Interested  In  any  manner,  or  at  all; 
that  defendant  Darke  was  insolvent,  and  de- 
pended for  necessary  labor  and  materials  up- 
on such  credit  as  he  might  obtain  from  la- 
borers and  materialmen  upon  their  reliance 
of  right  to  a  mechanic's  lien  and  a  bond  con- 
ditioned for  the  payment  of  their  accounts; 
thut  defendants  Webb  and  wife  made  no  in- 
quiries concerning  the  solvency  and  responsi- 
bility of  Darke,  and  each  of  them  knew  of 
his  Insolvency  and  Irrespousibdlity ;  that 
plaintiff  extended  credit  to  defendant  Darke 
and  delivered  materials  to  him,  believing 
that  Webb  and  wife  had  either  procured  a 
bond,  as  provided  In  the  act,  or  that  they 
would  themselves  be  responsible  for  the  val- 
ue of  materials  furnished  by  plaintiff;  that 
the  contract  price  for  constructing  said  build- 
ing, stipulated  for  between  the  defendants,  If 
devoted  entirely  to  the  payment  of  labor  and 
materials,  would  have  paid  said  accounts  In 
full ;  that  said  building  could  have  been  erect- 
ed for  the  price  stipulated,  leaving  a  profit  to 
the  contractor;  that  Webb  and  wife,  during 
the  progress  of  the  work,  paid  Darke  a  sum 
in  excess  of  the  amount  due  plaintiff,  but 


4ts»For  otber  cases  i 
167  P.— 16 


I  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indezat 

Digitized  by 


Google 


242 


167  PACIFIC  REPORTER 


(Utah 


tKX^  tiO  precautions  to  have  Darke  pay  any 
part  of  plaintiff's  account,  and  Darke  ap- 
propriated all  of  It  to  his  own  use;  tbat 
thereafter  Darke  defaulted  In  the  perform- 
ance of  his  contract,  leaving  the  building 
anflnished,  and  Webb  and  wile  were  com- 
pelled to  complete  It ;  tbat .  by  reason  of 
Webb  and  wife  falling  to  procure  a  bond 
from  Darke,  as  provided  by  the  statute,  they 
were  unable  to  compel  Darke,  or  his  sureties, 
to  complete  the  contract ;  that  by  reason  of 
the  foregoing  conditions  plaintiff  has  no 
means  of  collecting  Its  accounts,  except  from 
the  defendants  Webb  and  wife.  Then  fol- 
lows a  statement  of  materials  furnished, 
with  the  price  thereof  and  credits  allowed, 
leaving  a  "balance  due  plaintiff  of  $479.45,  for 
which  plaintiff  prays  judgment,  with  Interest 
and  costs.  To  this  complaint  defendants 
Webb  and  wife  Sled  and  served  a  general  de- 
murrer, which  was  overruled  by  the  court, 
and,  upon  their  refusal  to  further  plead. 
Judgment  was  entered  against  all  of  the  de- 
fendants. 

Defendants  Webb  and  wife  appeal  to  this 
court  and  assign  as  error  the  overruling  of 
the  demurrer  and  the  entry  of  judgment 
thereon.  The  point  of  appellants'  demurrer, 
as  appears  from  their  brief,  is  that  the  legis- 
lative act  in  question  is  in  contravention  of 
article  1,  {  7,  of  the  state  Constitution,  which 
reads  as  follows: 

"No  person  shall  be  deprived  of  life,  liberty 
or  property,  without  due  process  of  law." 

It  is  likewise  urged  that  the  statute  con- 
flicts with  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  which  pro- 
vides inter  alia: 

"Nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property,  without  due  process 
of  law;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 

Appellants  characterize  the  act  of  the  Leg- 
islature as  vicious,  and  charge  that  it  de- 
prives the  owner  of  his  property  by  interfer- 
ing with  its  use,  and  that  it  Is  an  unneces- 
sary and  unreasonable  restriction  on  the 
power  to  contract.  To  challenge  the-  consti- 
tutionality of  a  solemn  and  deliberate  act  of 
legislation  by  the  lawmaking  power  of  a  sov- 
ereign state  always  presents  a  serious  ques- 
tion, however  trifling  or  insignificant  may  be 
the  amount  involved  in  tiie  particular  case. 
The  citizens  of  a  free  government  are  Justly 
Jealous  of  their  constitutional  rights  and 
privileges,  and  this  should  be  attributed  to 
them  as  a  virtue  rather  than  a  fault.  It 
keeps  them  on  the  alert  and  inspirea  them 
with  courage  and  determination  in  their  ef- 
forts to  resist  the  aggressions  of  arbitrary 
power.  It  is  Just  as  obligatory  upon  the  citi- 
zen to  resist  encroachments  upon  his  rights 
and  liberties  guaranteed  by  the  Constitution 
as  it  is  for  him  to  uphold  and  maintain  its 
integrity.  It  is  therefore  to  be  expected  that 
whenever  one  of  the  co-ordinate  departments 
of  the  government  impinges  upon  the  pre- 
rogatives of  another,  or  transcends  the  limits 


of  its  constitutional  authority,  the  citizen 
who  is  immediately  and  directly  affected  will 
resist  the  encroachmrat  and  challenge  the 
authority  of  the  department  thus  transcend- 
ing its  power.  Not  only  will  he  do  so  when 
the  department  actually  transcends  its  pow- 
er, but  oftentimes,  as  the  annals  of  Jurispru- 
dence show,  he  does  so  before  it  has  reached 
that  point,  if  it  approaches  near  the  border 
line.  No  fault'  can  be  found  with  this  pru- 
dent watchfulness  on  the  part  of  the  citizen ; 
indeed,  it  oftentimes  happens  tbat  every  o(h- 
er  citizen  of  the  commonwealth  becomes  deep- 
ly indebted  to  him  whose  watchfulness  and 
courage  prompt  him  to  contest  the  authority 
for  the  exercise  of  the  disputed  power.  When 
such  questions  arise  in  judicial  proceedings 
it  is  the  duty  of  the  court  to  deal  with  them 
In  the  light  of  those  fundamental  rules  of 
construction  which  are  recognized  and  estab- 
lished, and  which  are  themselves  as  rigid 
and  binding  as  the  constitutional  provision  it 
is  called  upon  to  determine.  As  stated  by 
one  of  the  most  eminent  exponents  of  consti- 
tutional law: 

"It  must  be  evident  to  any  one  that  the 
power  to  declare  a  legislative  enactment  void 
18  one  which  the  judge,  conscious  of  the  fallibil- 
ity of  the  human  judgment,  will  shrink  from 
exercising  in  any  case  where  he  can  conscien- 
tiously and  with  due  regard  to  duty  and  official 
oath  decline  the  responsibility.  The  legislative 
and  judicial  are  co-ordinate  departments  of  the 
government,  of  equal  dignity;  each  is  alike 
supreme  in  the  exercise  of  its  proper  functions, 
and  cannot  directly  or  indirectly,  while  acting 
within  the  limits  of  its  authority,  tw!  subjected 
to  the  control  or  supervision  of  the  other,  with- 
out an  unwarrantable  assumption  by  that  other 
of  power  which,  by  the  Constitution,  is  not 
conferred  upon  it."  Cooley's  Constitutional 
Limitations  (6th  Ed.)  192. 

Continuing  the  subject  on  tbe  next  page, 
the  same  author  says: 

"The  task  is  therefore  a  delicate  one,  and 
only  to  be  entered  upon  with  reluctance  and 
hesitation.  It  is  a  solemn  act  in  any  case  to 
declare  that  that  body  of  men  to  whom  tbe 
people  have  committed  the  sovereign  function 
of  making  the  laws  for  the  commonwealth  have 
deliberately  disregarded  the  limitations  imposed 
upon  this  delegate  authority,  and  usurped  pow- 
er which  the  people  have  been  careful  to  with- 
hold." 

These  considerations,  as  before  stated,  have 
led  to  the  establishment  of  certain  positive 
and  flxed  rules  of  construction  by  which  tbe 
courts  are  bound  in  determining  whether  or 
not  a  particular  statute  Is  unoonstitutionaL 

Lt]  One  of  the  fundamental  rules  to  be  ap- 
plied in  determining  a  question  of  this  kind 
is  that  a  court  will  not  declare  a  statute  un- 
constitutional and  void  solely  on  the  ground 
of  unjust  and  oppressive  provisions,  or  be- 
cause it  is  supposed  to  violate  the  natiirnl. 
social,  or  political  rights  of  the  citizen,  unless 
it  can  be  shown  that  such  injustice  is  pro- 
hibited or  such  rights  are  guaranteed  or  pro- 
tected by  the  Constitution.  Same  author,  p. 
197.  See,  also,  R.  C.  L.  vol.  6,  pp.  104-101!. 
Inclusive. 

[2]  Furthermore,  it  is  a  fundamental  rule 
in  construing  a  statute  when  its  validity  is 
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challenged  on  constitutional  grounds  that  tbe 
courts  will  not  consider  mere  questions  of 
policy  or  expediency.  These  are  matters  of 
legislation,  and  belong  to  the  legislative  de- 
partment of  the  government.  R.  C.  L.  pp. 
101-111,  inclusive;  Cooley's  Constitutional 
Limitations,  pp.  200-203,  inclusive.  For  the 
Judiciary  to  dictate  in  matters  of  policy  and 
expediency  and  seek  to  nullify  acts  of  the 
lawmaking  body,  because  it  conceives  that 
such  acts  are  impolitic  or  unnecessary,  would 
be  Just  as  flagrant  a  violation  of  the  Consti- 
tution as  would  be  an  act  of  the  Legislature 
whldi  would  deprive  a  person  of  life,  liber- 
ty, or  property  without  due  process  of  law. 

[3]  Another  rule  of  construction  in  cases 
of  this  kind  must  not  be  overlooked,  and 
that  is  tliat  except  where  the  Constitution, 
either  federal  or  state,  has  imposed  limits 
upon  the  legislative  power,  it  must  be  con- 
sidered as  practically  absolute,  whether  it 
operate  according  to  natural  Justice  or  not, 
in  any  particular  case.  Courts  are  not  the 
guardians  of  the  rights  of  the  people  of  the 
state,  except  as  those  rights  are  secured  by 
some  constitutional  provision  which  comes 
within  judicial  cognizance. 

[4]  These  considerations  finally  lead  up  to 
another  rule  of  construction  where  the  con- 
stitutional validity  of  a  statute  is  involved 
which  is  equally  binding  upon  the  courts 
with  the  other  rules  we  have  mentioned,  and 
that  is,  that  after  fully  and  fairly  consider- 
ing the  i)0)ren)  of  the  legisiatlTe  body  and 
the  limitations  of  its  power  under  the  Consti- 
tution, if  there  is  a  reasonable  doubt  in  the 
mind  of  the  court,  that  doubt  must  be  cast  in 
favor  of  the  validity  of  tlie  act.  Cooley's 
ConsUtntlonal  Umitations,  pp.  216,  217.  Mr. 
Justice  Washington,  of  the  Supreme  Court  of 
the  United  States,  upon  this  point,  uses  the 
following  language: 

"But  if  I  could  rest  my  opioion  in  favor  of 
the  coDstitationality  of  the  law  on  which  tbe 
question  arises,  on  no  other  fround  tbau  this 
donbt  so  felt  and  acknowledged,  that  alone 
would,  in  iby  estimation,  be  a  satisfactory 
vindication  of  it  It  is  but  a  decent  respect 
due  to  the  wisdom,  the  integrity,  and  tbe 
patriotism  of  the  legislative  body  by  which  any 
law  is  passed  to  presume  in  favor  of  its  valid- 
ity until  its  violation  of  tbe  Constitution  is 
proved  beyond  all  reasonable  doubt.  That  has 
always  been  the  language  of  this  court  when 
that  subject  hag  called   for  its  decision." 

This  exposition  of  the  rule  was  made  in 
one  of  the  most  important  cases  that  has 
arisen  under  the  federal  Constitution.  Og- 
den  V.  Saunders,  12  Wheat.  213,  6  L.  Ed. 
«06;  U.  C.  L.  97-101,  inclusive.  See,  also. 
State  ex  rel.  Breeden  v.  Lewis,  26  Utah,  120, 
72  Pac.  388;  Young  v.  Salt  Lake  City,  24 
Utah,  321,  67  Pac.  1066:  State  ex  rel.  U.  of 
U.  V.  Candland.  36  Utah,  406,  104  Pac.  285, 
24  L.  R.  A.  (N.  S.)  1260,  140  Am.  St  Rep. 
8.34.  Any  other  rule  than  this  would  be  In- 
consistent and  untenable  from  every  point  of 
view,  and  would  be  a  reflection  upon  the  wis- 
dom and  motives,  and  an  interference  with 
the  prerogatives,  of  an  independent  co-ordi- 


nate department  These  rules  are  fnnda- 
>  mental  and  elementary.  It  is  perhaps  unnec- 
essary to  cite  authority  in  their  support 

Appellants,  In  their  contention  against  the 
validity  of  the  statute  in  question,  rely  for 
authority  upon  decisions  of  the  California 
Supreme  Court  construing  statutes  passed  hy 
the  Legislature  of  that  state.  Appellants 
have  quoted  in  their  brief  the  statute  which 
was  declared  unconstitutional,  for  the  pur- 
pose, we  assume,  of  showing  the  similarity  to 
the  Utah  statute  now  under  review  and  to 
give  force  and  effect  to  the  decisions  upon 
which  they  rely.  For  a  clearer  understand- 
ing of  this  opinion,  and  in  fairness  to  appel- 
lants, who  rely  Implicitly  on  the  decisions  of 
the  courts  of  that  state  construing  the  Cali- 
fornia statute,  we  here  briefly  state  its  sub- 
stance. It  provides  that  every  building  con- 
tract when  filed  shall  be  accompanied  by  a 
good  and  sufficient  bond  for  the  security  of 
all  persons  who  perform  labor  or  furnish  ma- 
terials to  the  contractor.  Any  of  such  per- 
sons have  a  right  of  action  on  tbe  bond.  Any 
failure  to  furnish  such  bond  renders  both  tlie 
owner  and  contractor  liable.  Immaterial 
provisions  are  omitted. 

The  leading  case  cited  by  appellants  is 
Gibbs  V.  Tally,  133  Cal.  373,  65  Pac.  970,  60 
L.  R.  A.  815.  The  action  was  by  the  as- 
signee of  certain  persons,  who  had  perform- 
ed labor  and  furnished  materials,  against  the 
defendant,  owner  of  the  property,  for  failure 
to  cause  a  bond  to  be  filed  in  accordance 
with  the  statute.  A  bond  was  filed,  but  was 
defective  in  form  and  treated  as  no  bond  at 
all,  so  that  the  form  of  action  and  the 
grounds  alleged  are  sufficiently  analogous  to 
the  case  at  bar  to  make  it  a  case  In  point  as 
far  as  the  nature  of  the  action  Is  concerned. 
In  reviewing  the  statute  and  criticizing  It 
at  page  375  of  133  Cal.,  at  page  97l  of  63 
Pac,  60  L.  R.  A.  815,  the  court,  by  Mr.  Jus- 
tice Temple,  said: 

"Tbe  statute  doe's  not  say  who  shall  cause 
this  bond  to  be  executed,  nor  to  wliom  it  shall, 
in  form,  be  made  payable.  It  does  aot  under- 
take that  the  contractor  shall  faithfully  per- 
form his  cuntiact.  In  short,  there  is  ia  it 
nothing  which  can  be  of  advantage  to  tbe  own- 
er in  any  possible  event." 

By  an  examination  of  the  entire  opinion 
It  will  be  seen  that  the  points  made  in  the 
above  quotation  constitute  the  prluclpal  ob- 
jections upon  which  the  statute  was  declared 
to  be  unconstitutional.  We  think  we  are  not 
unfair  at  this  point  if  we  remark  that  uo 
portion  of  the  above  criticism  can  be  justly 
applied  to  the  Utah  statute  In  even  the 
slightest  particular,  for,  in  the  particulars 
mentioned,  the  Utah  statute  is  unlike  tbe 
California  statute  in  every  respect  Tbe 
Utah  statute  does  say  who  shall  cause  the 
bond  to  be  executed,  namely,  the  owner  of 
the  land  shall  procure  it  from  the  contractor; 
It  doe*  say  to  whom  it  shall  be  made  pay- 
able, namely,  the  owner  of  the  land,  for  the 
benefit  of  the  owner  or  any  party  interested  : 
It  does  provide  that  the  bond  shall  be  con- 


Digitized  by 


Google 


244 


167  PACIFIC  BEPORTEB 


(Utah 


dltloned  for  the  faithful  performance  of  the 
contract  and  for  the  payment  of  the  accounts 
contracted  for  material  furnished  and  labor 
performed;  and,  finally,  it  does  provide  for 
something  which  can  be  of  advantage  to  the 
owner.  If  the  owners,  appellants  in  this 
case,  had  procured  a  bond  from  the  contrac- 
tor Darke,  payable  to  the  appellants  for  their 
benefit  and  the  benefit  of  others  that  might 
be  interested,  as  required  by  the  statute,  the 
appellants  would  have  been  fully  protected 
against  the  defaulting  contractor,  and  every- 
body concerned  would  have  likewise  been 
protected.  So  that,  so  much  of  the  criticism 
of  the  California  court  as  we  have  quoted 
above — ^and  we  have  quoted  its  strongest  ob- 
jections— is  without  application  so  far  as  the 
Utah  statute  and  the  case  at  bar  are  COU' 
cerned.,  If  tlie  learned  justice  who  wrote  the 
opinion  from  which  we  have  quoted  had  been 
criticising  the  Utah  statute  instead  of  the 
statute  of  his  own  state,  his  criticism  would, 
of  necessity,  if  made  at  all,  have  been  en- 
tirely different  because  of  the  striking  dis- 
siuillarity  of  tlie  statutes  in  nearly  every  es- 
sential particular.  His  criticism  of  that  stat- 
ute may  have  been  entirely  just  and  proper, 
and  the  statute  may  have  been  invalid  and 
obnoxious  to  the  objections  pointed  out,  but 
it  does  not  follow  that,  anotlier  statute  not 
containing  these  objectionable  features  might 
not  be  unassailable  from  a  constitutional 
point  of  view. 

[6]  The  aim  and  purpose  of  our  mechanic's 
lien  law  manifestly  has  been  to  protect,  at 
all  hazards,  those  who  perform  the  labor 
and  furnish  the  materials  which  enter  into 
the  construction  of  a  building  or  other  im- 
provement. The  result  has  been  that  the 
owner  of  the  premises,  at  whose  Instance  and 
for  whose  benefit  the  improvement  is  made, 
has  been  the  one  most  likely  to  suffer  loss. 
He  pays  at  his  peril  the  original  contractor, 
who  generally  needs  it  and  demands  it  as  the 
work  progresses.  If  he  does  not  reserve 
enough  of  the  fund  in  his  own  hands  to  pay 
for  the  labor  of  subcontractors  and  employes, 
and  the  price  of  materials,  he  incurs  the  risk 
of  having  to  pay  over  again  for  at  least  a 
part  of  these  items.  The  original  contractor, 
as  in  this  case,  often  defaults,  with  his  com- 
pensation overdrawn  and  with  subcontrac- 
tors, employes,  and  materialmen  unpaid.  The 
owner  of  the  premises  suffers  in  consequence 
because  bis  property  Is  pledged  for  the  pay- 
ment of  these  obligations.  This  case  is  <»>l7 
one  of  man}'.  In  view  of  these  facts  and  con- 
ditions, more  or  less  prevalent,  owing  to  the 
vast  amount  of  building  and  improvement 
of  various  kinds  going  on  in  the  communities 
of  the  state,  is  It  manifestly  unreasonable, 
harsh,  or  oppressive,  or  in  contravention  of 
any  provision  of  the  Constitution,  for  the 
Legislature  to  require  by  law,  as  it  has  done 
in  this  ease,  that  every  person  who  contem- 
plates the  erection  of  a  building  or  struc- 
ture, such  as  are  mentioned  In  the  statute. 


shall  exact  of  his  contractor,  the  person  to 
.whom  he  lets  the  work,  a  good  and  suSi- 
ci^it  bond  for  the  performance  of  his  con- 
tract, the  payment  of  laborers  and  material- 
men, and,  upon  his  failure  to  procure  such 
bond,  that  he  himself  shall  pay  the  impaid 
bills  and  accounts?  Can  It  be  said  that  this 
is  even  an  unreasonable  regulation,  much 
less  a  violation  of  the  Constitution?  The 
purpose  and  object  is  for  the  protection  of 
all  parties  concerned,  except  the  original 
contractor,  who,  as  experience  has  demon- 
strated, has  less  need  of  protection  than  any 
one  else  concerned  in  the  business.  It  has 
not  been  made  to  appear  to  our  satisfaction 
that  the  statute,  requiring  a  bond  in  case  of 
this  kind,  deprives  any  one  of  "his  property 
without 'due  process  of  law  by  interfering 
with  its  use,"  or  that  It  Is  an  "unnecessary 
or  unreasonable  restriction  on  the  power  to 
contract."  Besides,  as  we  have  shown,  the 
fact  that  legislation  may  be  unnecessary, 
unreasonable,  or  even  harsh  will  not  justify 
this  court  in  declaring  it  unconstitutional  un- 
less the  provision  violated  Is  clearly  pointed 
out.  It  certainly  does  not  deprive  the  owner 
of  the  premises  of  his  property,  but  is  rather 
for  his  protection,  as  we  believe  we  have 
shown. 

The  decision  of  the  California  court,  above 
referred  to,  was  approved  by  later  decisions. 
Shaughnessy  v.  American  Surety  Co.,  138 
Cal.  543,  69  Pac.  250,  71  Pac.  701;  Snell  v. 
Bradbury,  139  Cal.  379,  73  Pac.  150;  Mon- 
tague v.  Furness,  145  Cal.  205,  78  Pac  640. 
All  of  these  cases  are  cited  In  appellants* 
brief  and  relied  on  In  support  of  their  conten- 
tion. We  do  not  deem  It  necessary  to  review 
them  at  length,  In  view  of  our  expressed 
opinion  concerning  the  leading  case  and  the 
striking  dissimilarity  between  the  statutes 
of  the  two  states. 

But  whatever  may  be  the  Just  and  proper 
view  to  take  of  the  California  statute  above 
referred  to  and  the  line  of  decisions  holding 
it  to  be  unconstitutional,  a  more  recent  de- 
cision by  the  Supreme  Court  of  that  state 
construing  a  later  statute,  and  holding  it  to 
be  constitutional,  is  somewhat  Illuminating 
upon  the  question  presented  before  the  court. 
As  suggested  by  respondent  in  its  brief,  our 
statute  evidently  was  not  modeled  after  ei- 
ther the  old  or  the  new  statute  of  California, 
but  in  Its  essential  features  corresponds  with 
the  later  statute.  That  statute  prescribes 
who  shall  furnish  the  bond,  and  makes  It 
payable  to  the  owner  as  well  as  to  the  labor- 
ers and  materialmen.  It  is  conditioned  for 
the  faithful  performance  of  the  contract  as 
well  as  the  payment  of  accounts  for  labor 
and  material.  It  limits  the  bond  to  the  con- 
tract price,  and  for  the  payment  only  of  labor 
and  materials  used  in  the  building  or  struc- 
ture. If  the  owner  neglects  or  fails  to  ob- 
tain the  bond  from  the  contractor,  he  be- 
comes directly  liable  to  those  who  perform 
the  work  and  furnish  the  materials.    In  all 
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these  respects  the  statute,  as  far  as  tb|e  bond 
feature  Is  concerned.  Is  substantially  the 
same  as  ours.  The  California  court  has  con- 
strued this  statute  after  a  vigorous  contest 
challenging  its  constitutionality,  and  held  it 
to  be  constitutional.  Roystone  Co.  v.  Darling, 
171  Cal.  526,  154  Paa  16.  The  act  was  In- 
corporated into  the  mechanic's  lien  law  of 
the  state  and  made  part  of  it.  Some  special 
virtue  Is  claimed  for  it  by  appellants  on  that 
account,  but  we  are  constrained  to  agree  with 
respondent  that  this  contention  Is  without 
merit  If  the  principle  of  exacting  a  bond  In 
such  cases  Is  wrong  and  In  violation  of  the 
Constitution,  It  could  not  be  purged  of  Its 
illegality  by  Incorporating  It  Into  another 
law  and  making  it  a  part  thereof.  The  fact 
that  the  Constitution  of  California  makes 
express  provisions  for  a  mechanic's  lien  law 
does  not  alter  the  case.  The  Utah  mechan- 
ic's lien  law  Is  not  made  in  pursuance  of  any 
express  requirement  of  the  Constitution ;  but 
the  law  may,  nevertheless,  be  constitutional 
because  the  Constitution  does  not  prohibit  It. 
The  statute  of  Utah  now  under  review  is 
auxiliary  to  our  mechanic's  lien  law,  and 
Just  as  much  In  aid  of  it  as  if  it  had  been 
made  a  part  of  It  and  lncori)orated  in  the 
same  diapter. 

The  Roystone  Case,  supra,  is  one  in  wbicli 
suit  was  brought  for  foreclosure  of  mechan- 
ic's liens,  and  the  owner  of  the  premises  and 
the  surety  on  the  contractor's  bond  were 
made  defendants.  Judgment  was  fo.und 
against  defendants,  but  the  surety  only  ap- 
pealed. The  surety  urged  the  objection  that 
the  statute  was  unconstitutional,  relying 
upon  decisions  In  the  Glbbs  and  other  cases 
heretofore  referred  to.  Substantially  the 
same  obJecti<»8  were  made  by  aroeliants  as 
were  made  in  tlie  Glbbs  and  subsequent  cas- 
es. After  stating  some  fundamental  difFer- 
ences  and  objectionable  provisions  that  had 
existed  in  previous  statutes,  at  page  540 
of  171  CaL,  at  page  21  of  154  Pac,  the  court, 
speaking  of  the  later  statute,  says: 

"Tbe  law  of  1911  here  involved  does  not  de- 
prive the  owner  of  the  right  to  contract  for 
the  improvement  of  his  property.  It  allows 
him  to  contract  freely  for  such  improvement  and 
upon  such  terms  as  he  may  deem  for  bis  best 
interests.  All  it  exacts  from  him,  as  a  condi- 
tion of  such  exemption  from  liability,  and  in 
order  to  make  bis  contract  effective,  is  that  he 
shall  provide  a  reasonable  security  for  the 
constitutional  lien  given  for  labor  and  ma- 
terials famished  to  bis  contractor.  It  is  not 
an  unreasonable  burden.  It  is  one  which  we 
tUnk  the  people  have  the  power  to  impose  and 
which  we  believe  to  be  within  the  scope  of  the 
constitutional  mandate  in  the  section  conferring 
•Dcb  liens,  and  of  the  police  power." 

Tbe  court  then  cites  the  cases  under  the 
old  law  holding  it  to  be  unconstitutional, 
and  proceeds  to  a  more  detailed  statement  of 
the  provlslong  of  the  old  law  and  the  facts 
Involved  In  tbe  Oibbs  Case  in  which  the  un- 
constitutionality of  the  statute  was  determin- 
ed, after  wbldi,  on  the  same  page,  the  court 
says: 


"The  facts  involved  in  the  case  have  no  nec- 
essary bearing  upon  the  question  whether  or 
not  the  l/egislature  could,  in  any  case,  require 
the  contractor  to  file  a  bond  for  the  benefit^  of 
persons  having  claims  against  hini  regarding 
the  same  l>efore  entering  upon  the  work?' 

Again,  at  page  542  of  171  Cal.,  at  page  22 
of  154  Pac.,  the  court  says: 

"We  are  unable  to  perceive  any  constitution- 
al objection  to  the  expedient  of  providing  that 
by  the  execution  and  filing  of  such  bond  tbe 
owner  may  be  protected  against  the  delinquen- 
cies of  his  contractor  while,  at  the  same  time, 
lien  claimants  are  afforded  a  security  for  the 
payment  of  their  claims.  We  therefore  bold 
that  the  foregoing  decisions  are  not  applicable, 
and  that  the  provision  for  requiring  this  bond 
is  not  unconBtltutional  or  invalid." 

Tbe  court,  in  other  portions  of  Its  opinion, 
undertakes  to  distinguish  the  Gibbs  Case 
from  the  case  then  under  review,  and  unfor- 
tunately. In  oup  Judgment,  assigns  confusing 
reasons  for  an  otherwise  good-  opinion.  It 
could,  with  perfect  consistency,  have  stated 
that  tbe  Legislature  In  the  new  law  bad 
cured  the  defects  in  the  old  law  speclflcally 
pointed  out  in  the  Glbbs  and  subsequent  cas- 
es, thus  meeting  every  objection  made  as  to 
the  constitutionality  of  the  act.  Had  It  done 
so  It  would  have  avoided  attempted  explana- 
tions and  distinctions  having  more  the  char- 
acteristics of  an  apology  than  of  a  plain, 
courageous  statement  of  the  obvious  reasons 
for  Its  opinion.  The  old  statute  of  Cali- 
fornia, by  Implication  at  least,  required  tbe 
owner  to  furnish  a  bond  to  secure  the  pay- 
ment of  obligations  he  did  not  contract,  and 
that  to  strangers  with  whom  he  bad  no  con- 
tractual relations  whatever.  Such  an  act 
would  seem  to  be  obnoxious  to  the  constitu- 
tional inhibition  relied  on.  For  that  rea- 
son we  are  not  disposed,  as  before  stated, 
to  find  fault  with  the  decision  In  the  Gibbs 
Case,  nor  with  the  decisions  In  the  other  cas- 
es holding  the  same  view.  But  the  new  stat- 
ute of  California,  under  which  the  Roystone 
Case  was  tried,  and  the  Utah  statute  under 
review,  obviating  the  objections  to  the  old 
statute,  simply  require  the  owner  who  con- 
templates erecting  a  building  or  structure  to 
require  his .  contractor  to  furnish  a  bond  to 
secure  the  contractor's  debts  and  obligations 
Incurred  In  respect  to  the  building  or  other 
structure.  If  the  owner  neglects  to  take  this 
precaution  for  his  own  safety  he  becomes 
liable  for  the  price  of  the  labor  and  materials 
entering  Into  the  erection  of  the  structure, 
even  though  the  amount  may  exceed  his 
original  contract  Hence  the  old  statute  was 
declared  unconstitutional  while  the  consti- 
tutionality of  tbe  new  statute  by  the  same 
court  was  upheld.  The  Roystone  Case,  al- 
though dted  and  distinguished  by  appellants, 
in  our  Judgment,  strongly  supports  the  valid- 
ity of  the  statute  which  is  the  subject  of  this 
appeal. 

The  mechanic's  lien  laws  as  found  in  most 
of  the  states  are  referred  to  by  respondent 
by  way  of  analogy,  inasmuch  as  the  claims  of 
laborers  and  materialmen  for  labor  and  ma- 
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terlals  used  in  the  building  or  ImproTement 
are,  by  the  law,  without  the  owners  consent, 
made  liens  upon  the  property  improved.  It 
la  claimed  that  these  laws  are  generally  held 
to  be  not  obnoxious  to  the  constitutional  In- 
hibition relied  on  in  the  case  at  bar,  and  that 
it  suc^  laws  are  not  obnoxious  to  such  con- 
stitutional inhibition  there  Is  no  logical  rea- 
son for  holding  a  bond  requirement  uncon- 
stitutional. Without  passing  upon  the  ques- 
tion whether  or  not  the  ordinary  mechanic's 
lien  laws  are  constitutional,  as  that  identical 
question  is  not  involved,  we  are  nevertheless 
forced  to  admit  that  there  appears  to  be  a 
strong  analogy  in  essential  particulars.  The 
mechanic's  lien  laws  providing  for  Hens  upon 
the  property  Improved  without  the  owner's 
consent,  even  beyond  the  contract  price, 
where  the  owner  falls  to  hold  the  fund  for 
the  payment  of  labor  and  materials,  have 
generally,  though  not  always,  been  upheld  as 
constitutionul,  principally  upon  two  grounds: 
(1)  That  the  labor  and  materials  used  in  the 
building  are  a  direct  benefit  to  the  owner  for 
which  the  property  Improved  should  be  11a- 
hle;  (2)  that  he  is  presumed  to  contract  with 
full  knowledge  of  the  law,  and  he  has  the 
power  to  protect  himself  against  loss  by  safe- 
guarding the  fund  necessary  to  pay  for  labor 
and  materials.  These  are  generally  the  an- 
swers made  to  every  attack  made  upon  the 
constitutionality  of  these  laws.  We  are  un- 
able to  see  why  the  same  answer,  in  principle 
at  least,  may  not  be  made  where  the  validity 
of  a  statute  requiring  a  bond  is  brought  in 
question.  The  bond,  as  in  this  case  is  condi- 
tioned for  the  faithful  performance  of  the 
contract  and  securing  the  payment  of  labor- 
ers and  materialmen.  If  the  owner  requires 
the  contractor  to  procure  the  statutory  bond, 
he  la  protected  against  loss.  If  he  does  not, 
he  becomes  liable  to  laborers  and  material- 
men if  the  contractor  fails  to  pay  them,  even 
though  he  may  have  paid  the  contractor  in 
fulL  He  has  his  remedy  In  his  own  hands. 
Under  the  mechanic's  lien  law.  If  he  fails  to 
hold  the  fund  for  the  payment  of  laborers 
and  materialmen,  the  same  misfortune  may 
occur.  To  use  the  epigrammatld  expression 
of  respondent's  brief: 

"Under  the  bond  statute  he  must  take  care 
to  exact  the  bond,  and  under  the  lien  statute 
he  must  take  care  to  hold  the  fund.'' 

We  are  unable  to  And  any  reason  for  de- 
claring the  statute  in  question  unconstitu- 
tional. Certainly,  to  say  the  least,  reasonable 
doubts  as  to  its  unconstitutionality,  after 
thoroughly  considering  the  question,  are  such 
as  to  render  it  the  imperative  duty  of  the 
court  to  declare  the  statute  valid  as  against 
the  objections  made.  It  Is  ordered  by  the 
court  that  the  Judgment  be  affirmed.  Ke- 
spondent  to  recover  costs. 

FKICK,  C  J.,  and  McCABTY,  CORPMAN, 
and  GIDEON,  JJ.,  concur. 


(BO  Utah,  167) 
DEB  V.  SAN  PBDBO,  L.  A.  &  S.  L.  R.  CO. 
(No.  3035.) 

(Supreme   Court  of  Utah.     Aug.  6,   1917.) 

1.  Venue  ^=s27— Assignment   of  Cadse  of 
Action— Assignor's  Besidence. 

Whenever  a  cause  of  action  is  assigned 
without  consideration,  the  assignor  continuing 
to  be  the  real  party  in  interest,  the  assignee 
is  merely  a  trustee  or  collection  agent,  and  the 
assignor,  the  real  party  in  interest,  is  the  per- 
son in  whose  favor  the  cause  of  action  arose 
within  Comp.  Lows  1907,  {  2931x1,  proviiUng 
that  all  transitory  causes  of  action  arising  with- 
out the  state  in  favor  of  residents  shall  be 
brought  and  tried  in  the  county  where  such 
resident  resides,  in  the  county  where  the  prin- 
cipal defendant  resides,  or,  if  the  latter  is  a 
corporation^  in  the  county  where  such  resident 
resides,  or  in  the  county  where  euch  corporation 
has  its  principal  place  of  business,  etc. 

2.  Venue  «s>27— Chanob  —  FicTirrous  As- 
signment. 

'  An  assignment  of  a  caube  of  action,  with 
or  without  consideration,  made  solely  to  confer 
jurisdiction  on  the  court  in  which  the  action  is 
commenced,  thereby  depriving  defendant  of  a 
privilege  afforded  by  the  statutes  relating  to 
venue,  will  not  prevail  against  a  proper  pro- 
ceeding to  change  the  place  of  trial. 

3.  Corporations   «=3508(4)— Venue— Person- 
al Phivii,ege— Waiver — Statute. 

Comp.  Laws  1907,  |  2031x1,  conferred  a 
mere  personal  privilege  on  a  corporation  sued 
on  a  cause  of  action  arising  without  the  state 
which  could  be  waived  by  the  corporation. 

4.  Corporations    «=»608(4)— VEWtnt  — Pbivi- 
uige— I N  vocation — Statute. 

It  required  a  seasonable  objection  or  motion 
in  some  form  on  the  part  of  defendant  corpora- 
tioDi  sued  on  a  cause  of  action  arising  without 
the  state,  to  invoke  its  privilege,  under  Comp. 
Laws  1907,  I  2931x1,  to  b«  sued  in  the  county 
where  it  had  its  pnndpal  place  of  business, 
etc.,  and  to  bring  it  within  the  cognizance  of 
the  court. 
6.  Venue  9s>68— Application  roR  Charge. 

If  the  application  for  change  of  venue  is 
baaed  on  the  ground  that  the  action  is  brought 
in  the  wrong  county,  it  should  negative  any 
facts  and  circumstances  under  which  such  coun- 
ty would  be  the  proper  one. 

6.  CoBPOBATioNi^   «=>503(4)— Venus  — Right 
TO  Change— Waiver. 

Where  defendant  corporation  moved  for 
change  of  venue  without  negativing  the  fact 
that  plaintiff  was  a  bona  fide  purchaser  rst  the 
cause  of  action,  in  which  case  the  action  was 
commenced  in  the  proper  county,  and  thereaft- 
er it  develoi>ed  on  cross-examination  of  a  wit- 
ness that  plaintiff  was  not  a  bona  fide  purchas- 
er, but  detendant  did  not  renew  its  motion,  as- 
signing specifically  the  newly  discovered  ground, 
defendant  waived  its  privilege  of  change  of  the 
place  of  trial. 

7.  Appeal  and  Error  «=9l061(3)— Harmless 
Error. 

In  an  action  for  damage  to  a  shipment  of 
horses,  error  in  overruling  defendant  railroad's 
motion  for  nonsuit  on  the  ground  that  there 
was  no  proof  of  the  terms  and  stipulations  of 
the  contract  of  transportation  sued  upon  was 
rendered  harmless  by  defendant's  introducing 
the  contract  in  evidence,  thereby  obtaining  the 
full  benefit  of  its  terms.' 

8.  Appeal  and  EIrror  «=»1068(4)— Harmless 
Error— Evidence. 

In  an  action  against  a  railroad  for  dam- 
ages to  a  shipment  of  horses,  where  the  jury 
did  not  allow  as  damages  for  any  one  of  the 
horses  a  sum  greater  than  the  value  agreed  up- 
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on  between  the  partieB  in  the  written  contract, 
the  road  was  not  prejudiced  by  the  court's  rul- 
ing permitting  proof  of  value  at  destination  in- 
stead of  at  shipping  point,  as  provided  in  the 
contract. 

9.  Plcaoino  9=>252(1)  —  Aickndmert  of 
CoMPLAiNT— Effect. 

In  an  action  against  a  railroad  for  damnges 
to  a  shipment  of  horses,  where  the  original 
complaint  declared  for  damages  in  the  sum  of 
$665,  and  was  afterwards  amended  to  limit 
the  territory  within  which  damages  were  claim- 
ed to  the  states  of  Nevada  and  California,  and 
a  horse,  which  afterwards  died,  having  been  in- 
jured in  Utah,  was  worth  at  least  $150,  ver' 
diet  for  $580  was  not  excessive  on  the  ground 
that  the  amendment  removed  the  horse  from  the 
cause  of  action  and  reduced  the  ad  damnum  of 
the  complaint  to  $506. 

10.  Carriebs  «=>218(7)— Carriage  of  Stock 
— LmiTATioN  OF  Liability— Effect. 

Where  a  contract  for  the  transportation  of. 
horses  limited  claim  for  damages  on  account 
of  any  one  animal  to  $100.  fixed  as  the  declared 
value,  and  the  shipper  sold  an  injured  mare  for 
$75.  the  shipper  could  recover  $S0  damages  on 
account  of  injuries  to  the  mare,  less  than  the 
declared  value,  and  was  not  limited  to  a  recov- 
ery of  $2o.» 

11.  Carriers  «=3211  —  Carriage  of  Live 
Stock — Liability  for  Damage  by  Reason 
OF  Deprivation  of  Pood  and  Water. 

A  railroad,  not  having  provided  facilities 
for  feeding  horses  shipped  while  they  were  in 
its  charge,  and  before  delivery  to  the  consignee, 
became  liable  for  any  damage  sustained  by  the 
shipper  by  reason  of  the  animals  having  been 
deprived  of  food  for  a  period  in  excess  of  36 
hours,  whether  the  horses  were  in  the  cars  nr 
in  the  stockyard  awaiting  delivery,  the  federal 
atatnte  permitting  the  confinement  of  live  stocli 
without  food  and  water  by  request  of  the  ship- 
per for  36  hours. 

12.  Appbai,  and  Brrob  «=»1001(1)— Review 
—Verdict. 

The  Supreme  Court  cannot  disturb  the  ver- 
dict of  a  jury  sustained  by  substantial  evidence. 

13.  Carriers  (S=>22S(5)  —  Cabriaok  of  Lite 
Stock— Damages  —  Sufficiency  of  Evi- 
dence. 

In  an  action  against  a  railroad  for  injuries 
to  a  shipment  of  horses,  evidence  held  to  sustain 
an  award  uf  damages  of  $20  per  head  from  the 
horses  having  been  deprived  of  food  during 
more  hours  than  was  permissible  under  federal 
regulation. 

14.  Appeal  and  Error  «=>930(2)— Pbesump- 

TION— INSTKUCTIONS   FOLLOWED. 

Unless  it  can  be  shown  that  the  jury  con- 
sidered otlier  ranses  of  damage  than  that  sub- 
mitted to  it  by  the  coui't,  it  must  be  presumed 
that  it  followed  the  court's  instruction,  and  that 
the  damages  awarded  were  exclusively  for  the 
injuries  limited  by  the  instruction. 

Appeal  from  Distrfct  Court,  Weber  Coun- 
ty; J.  A.  Howell,  Judge. 

Action  by  Claude  M.  Dee  against  the  San 
Pedro,  Los  Angeles  &  Salt  Lake  Railroad 
Company,  a  corporation.  From  a  judgment 
for  plaintiff,  defendant  appeals.    AflSrmed. 

Dana  T.  Smith,  of  Salt  Lake  City,  for  ap- 
ivllant.  C.  C.  Richards,  of  Ogden,  for  re- 
spondent. 

THUBMAN,  J.  Appeal  from  a  Judgment 
of  the  district  court  of  Weber  county.  The 
action  is  for  damages  caused  by  injuries  to 


certain  horses  transported  by  appellant  as  a. 
common  carrier. 

The  complaint.  In  substance,  alleges  tbat 
one  Sbeffer  delivered  the  horses,  the  prop- 
erty of  Shetfer  and  Stewart,  to  defendant  at' 
Salt  Lake  (Mty,  to  be  transported  to  Stewart 
at  Los  Angeles  under  a  written  agreement 
executed  by  the  parties  for  safe  transport 
and  delivery;  .that  there  were  23  horses,  of 
the  value  of  $4,000;  that  Sheffer  and  Stewart 
agreed  to  paly  for  the  transportation  $216; 
that  the  defendant  did  not  safely  deliver 
said  animals  according  to  agreement,  but  In 
a  negligent  and  careless  manner,  so  tbat 
while  on  board  the  train  outside  of  Utah,  and 
In  the  states  of  Nevada  and  California,  and 
prior  to  their  delivery,  3  of  the  horses  were 
Injured  and  thereafter  died,  and  the  remain- 
ing 20  head  were  deprived  of  food  and  water 
and  became  starved,  shrunken,  and  emaci- 
ated, all  to  the  damage  of  the  owners  In  the 
sum  of  $665;  that  the  cause  of  action  was 
thereafter  assigned  to  the  plaintiff. 

The  original  complaint  did  not  allege  that 
the  damages  occurred  outside  of  Utah,  and 
the  defendant  appeared  and  demurred  to  the 
complaint,  and  at  the  same  time  filed  an 
affidavit  to  the  effect  that  defendant  is  a 
corporation  with  its  principal  place  of  busi- 
ness at  Salt  Lake  City,  Salt  I.ake  county, 
Utah:  also  an  affidavit  of  merits  with  de- 
mand in  writing  that  the  trial  of  the  action 
be  had  in  Salt  Lake  county,  under  the  pro- 
visions of  chapter  93,  Sess.  Laws  Utah  1913. 
Thereafter  the  demurrer  and  application  for 
a  change  of  venue  came  on  for  hearing,  and 
the  plaintiff  was  permitted  to  amend  his' 
complaint  so  as  to  show  that  the  cause  of 
action  arose  outside  of  the  state  of  Utah. 
The  demurrer  was  overruled,  and  the  motion 
for  a  change  of  venue  denied. 

Defendant  filed  an  answer  admitting  that 
It  received  the  horses  under  a  written  agree- 
ment to  transport  them  to  Los  Angeles;  that 
some  of  the  horses  were  injured.  For  want 
of  knowledge  defendant  denied  the  assign- 
ment to  plaintiff,  and,  generally,  denied,  the 
remaining  allegations  of  the  complahit  Fur- 
ther answering,  defendant  pleaded,  in  effect, 
the  terms  of  the  written  agreement,  the  ma- 
terial parts  of  which  will  be  referred  to  as 
the  same  become  necessary  in  the  course  of 
this  opinion.  Defendant  also  alleged  the 
court  bad  no  Jurisdiction. 

Plaintiff  filed  a  reply  admitting  and  deny- 
ing certain  allegations  of  new  matter  in  the 
answer. 

The  case  was  tried  to  a  Jury,  resulting  In 
a  verdict  for  plaintiff  in  the  sum  of  $712.02, 
Including  Interest,  for  which  sum  judgment 
was  entered. 

ApiJellant  has  alleged  numerous  assign- 
ments of  error.  Such  as  have  not  been 
waived  will  be  considered  and  disposed  of  in 
the  order  presented  in  appellant's  brief. 
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I'he  application  for  a  change  of  venue  was 
made  under  tbe  provisions  of  chapter  93, 
Seas.  Laws  Utah  1913.  Tbe  statute  re-enacts 
sections  2932  and  2933  of  the  Revised  Stat- 
utes of  189S,  which  had  been  repealed  by  tbe 
Legislature  In  1901  (Laws  1901,  c.  23).  The 
sections,  as  amended,  provide  In  part: 

"In  all  other  cases  [meaninff  cases  not  in- 
cluded in  the  preceding  scctiuns  of  Comp.  Laws, 
lf)07]  the  action  must  be  tried  in  tlie  county  in 
which  the  defendants,  or  some  of  them,  reside 
ut  tlie  commencement  of  the  action,"  etc. 

The  application,  affidavit  and  demand  for 
change  of  venue  were  regular  and  in  due 
form.  The  proceeding  was  regular  in  every 
respect  and  sufficient,  as  the  case  then  stood, 
to  entitle  defendant  to  have  tbe  action  trans- 
ferred to  Salt  Lake  county.  At  this  stage 
of  the  proceeding,  however,  the  plaintiff  ob- 
tained permission  of  the  court  to  amend  bis 
complaint  by  alleging  that  the  cause  of  ac- 
tion arose  outside  of  Utah  and  in  the  states 
of  Nevada  and  California.  By  this-  amend- 
ment tbe  case  was  brought  within  the  pro- 
visions of  tbe  next  preceding  section  of 
Comp.  lAws  Utah  1907,  viz.  section  2931x1, 
which.  In  part,  provides: 

"All  transitory  causes  of  action  arising  with- 
out this  state  in  favor  of  residents  of  this 
state  shall,  if  suit  is  brought  thereon  in  this 
state,  be  brought  and  tried  in  the  county  where 
such  resident  resides,  or  in  the  county  where 
tbe  princiiial  defendant  resides,  or  if  the  prin- 
cipal defendant  is  a  corporation,  then  in  the 
county  where  such  resident  resides  or  in  the 
county  where  such  corporation  has  its  principal 
place  of  business,  subject  however,  to  a  change 
of  venue  as  provided  by  law,"  etc. 

Tbe  amendment  destroyed  tbe  effect  of 
appellant's  motion  by  materially  changing  tbe 
conditions  which  existed  at  tbe  time  the  mo- 
tion was  ni,ade.  Tbe  record  does  not  disclose 
that  the  motion  was  renewed  or  a  new  one 
filed,  but,  as  respondent  in  bis-  brief  admits 
that  appellant  renewed  its  motion  after  tbe 
complaint  was  amended,  we  will  assume  that 
such  was  the  case.  If  it  was  renewed,  bow- 
ever,  it  must  have  been  in  the  same  form  as 
tbe  one  made  before  tbe  complaint  was 
amended.  The  sufficiency  of  the  motion,  un- 
der tbe  changed  conditions,  is  therefore 
drawn  sharply  in  question. 

Appellant  has  assigned  as  error  the  over- 
ruling of  the  motion  and  earnestly  contends 
that  tbe  motion  should  have  been  granted. 
Before  proceeding  to  a  determination  of  this 
question  it  is  necessary  to  arrive  at  a  ra- 
tional and  intelligent  understanding  of  tbe 
real  point  in  controversy  between  the  parties. 
Appellant  contends  that,  under  the  section  of 
tbe  statute  last  quoted,  tbe  cause  of  action 
arose  in  favor  of  Slieffer,  one  of  tbe  owners 
of  tbe  pr<^)erty,  residing  In  Cache  county, 
and  that  therefore  either  Cache  county  or 
Salt  Lake  county  where  appellant's  principal 
place  of  business  is  located,  was  tbe  county 
in  which  tbe  action  should  have  been  com- 
menced; that,  even  though  the  assignee 
might  have  bad  the  right  to  sue,  as  plaintiff, 


still  be  should  bave  sued  in  one  or  the  other 
of  tbe  counties  named.  On  tbe  other  hand  as, 
we  understand  it,  tbe  respondent  contends 
that  tbe  assignee  is  the  person  in  whose 
favor  the  cause  of  action  arose  in  tbe  sense 
of  tbe  statute  in  question,  and  therefore  tbe 
action  was  properly  commenced  in  the  coun- 
ty of  his  residence,  to  wit,  Weber  county. 
These  contentions  of  tbe  parties  involve  a 
construction  of  tbe  statute  in  question,  and 
for  that  reason  the  question  assumes  an  im- 
portance outside  of  tbe  present  case.  The 
court  is  of  tbe  opinion  that  both  contentions 
are  right  under  certain  conditions  and,  under 
certain  other  conditions  both  are  wrong. 

[1]  We  believe  that  both  reason  and  au- 
thority on  this  subject  support  the  view  that, 
whenever  a  cause  of  action  is  assigned  with- 
out consideration,  the  assignor  remaining  and 
continuing  to  be  tbe  real  party  in  interest, 
the  assignee  is  nothing  more  than  a  trustee 
or  collection  agent,  and  the  assignor,  the  real 
party  in  interest,  is  tbe  person  in  whose  favor 
the  cause  of  action  arose  in  tbe  sense  of  the 
statute,  and  the  county  where  be  resides,  or 
the  county  where  the  defendant  resides,  or, 
if  a  corporation,  where  it  has  its  principal 
place  of  business,  is  the  county  in  wliicb  tbe 
action  should  be  commenced. 

[2]  The  court  is  further  of  the  opinion  that, 
if  it  should  be  made  seasonably  to  appear 
that  an  assignment  of  a  cause  of  action, 
either  with  or  without  consideration,  is  made 
for  the  sole  purpose  of  conferring  Jurisdic- 
tion upon  the  court  in  which  the  action  in 
commenced,  thereby  depriving  defendant  of 
a  privilege  afforded  by  the  statutes  relating 
to  venue,  such  attempt  should  not  be  permit- 
ted to  prevail  against  a  proper  proceedbi? 
to  change  the  place  of  trlaL 

"Colorable,  collusive,  or  fictitious  assignments 
of  causes  of  action  made  merely  to  evade  the 
provisions  of  venue  statutes  being  a  fraud  upon 
the  court  are  void,  and  will  nut  operate  to  give 
the  assignee  the  benefits  accorded  plaintiffs  un- 
der the  statute."    40  Cyc.  103,  and  cases  cited. 

The  foregoing  excerpt  from  Cyc.  is  quoted 
in  appellant's  brief,  as  are  also  tbe  cases 
cited  in  the  note.    They  are  all  in  point. 

Tbe  remainder  of  the  paragraph  from 
which  the  above  is  quoted  reads  as  follows: 

"The  rule  is  otherwise,  however,  as  to  the 
venue  of  an  action  by  a  bona  fide  assignee  for 
a  valuable  consideration  Who  has  been  guilty  of 
no  fraud  or  collusion." 

Bee,  also,  National  Exchange  Bank  v.  Foley 
et  al.,  27  Tex.  Civ.  App.  450,  66  S.  W.  249; 
Leahy  v.  Ortiz,  38  Tex.  Civ.  App.  314,  8S  S. 
W.  824. 

[3-6]  Tbe  district  court  of  Weber  county, 
being  a  conrt  of  general  jurisdiction,  had  Ju- 
risdiction of  the  subject-matter  of  this-  ac- 
tion, l^e  statute  under  review  fixing  tbe 
venue  conferred  a  mere  personal  privilege 
which  could  be  waived  by  tbe  privileged  par- 
ty. 40  Cyc.  110.  It  required  a  seasonable 
objection  or  motion  in  some  form  to  Invoke 
tbe  privilege  and  bring  it  within  tbe  cog- 
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nlzanc^  of  the  court  This  was  done  in  the 
case  at  bar,  as  before  stated,  prior  to  the 
complaint  being  amended,  and  at  that  time 
was  in  due  form,  because,  as  the  case  then 
stood,  it  was  within  the  venue  statute  as 
amended  by  Iiaws  Utah  1913,  c.  93.  But 
when  the  complaint  was  amended,  and  the 
cause  of  action  was  alleged  to  have  arisen 
outside  of  the  state,  the  case  was  then 
brought  within  the  provisions  of  another  and 
ditferent  section  of  the  statute,  and  the  ques- 
tion presented  for  consideration  is:  Was  the 
mutiou  of  defendant  sufilcient  as  an  applica- 
tion for  change  of  venue  in  view  of  the  al- 
tered situation  caused  by  the  amendment? 

"If  tlie  application  is  baaed  on  the  ground 
that  the  action  is  brought  in  the  wrong  county, 
it  should  negative  any  facts  and  circumstances 
under  which  such  county  would  be  the  proper 
one."     40  Cyc.  154. 

See  Adamson  v.  Bergen,  15  Oolo.  App.  396, 
62  Pac.  629;  Grangers'  Union  v.  Ashe,  12 
Cal.  App.  143,  106  Pac.  889;  Pearce  v.  Wal- 
lis,  58  Tex.  Civ.  App.  315,  124  S.  W.  496. 
Appellant's  motion  to  change  the  place  of 
trial  nowhere  negatived  certain  conditions 
under  which  Weber  county  may  have  been 
the  proper  county.  It  did  not  negative  the 
fact  that  plaintiff  may  have  been  a  bona  fide 
purchaser  of  the  cause  of  action,  in  which 
case,  as  we  have  seen,  the  action  was  com- 
menced in  the  proper  county.  It  did  not 
negative  th^  fact  that  Sheffer  was  a  resident 
of  Weber  county,  which  should  have  been 
done  if  appellant's  construction  of  the  stat- 
ute is  correct.  It  Is-  true  respondent  for  some 
reason  supplied  this  omission  by  filing  affi- 
davits showing  that  Sheffer  was  not  a  res- 
ident of  Weber  county,  and  if  we  concede  that 
this  was  sufficient  on  that  point,  still  the 
omission  to  negative  the  fact  that  plaintiff 
w-aa  a  bona  fide  purchaser  was  a  fatal  de- 
fect In  the  proceeding  which  justified  the 
court  in  denying  the  motlou. 

16J  Ouiiug  tlie  trial  of  the  case  before  the 
Jury,  however,  it  developed  on  cross-exam- 
ination of  Sheffer,  a  witness  for  the  plain- 
tiff, that  plaintiff  was  not  a  bona  fide  pur- 
chaser of  the  cause  of  action;  that  he  paid 
no  consideration  for  it  whatever;  that  he 
was  a  mere  collection  agent  for  Sheffer  and 
Stewart,  the  real  parties  in  interest  Appel- 
lant insists  that  inasmuch  as  this  was  the 
first  knowledge  appellant  had  of  the  fact  It 
should  be  permitted  to  avail  Itself  of  the  in- 
formation thus  received  even  at  that  stage 
of  the  case  in  support  of  its  motion  to  change 
the  place  of  trial.  Under  the  view  we  have 
already  expressed,  if  this  fact  had  been 
shown  at  the  proper  time  and  at  the  proper 
stage  of  the  proceeding,  the  aK)ellant  would 
have  been  entitled  to  have  the  cause  trans- 
ferred to  either  Cache  or  Salt  Lake  county ; 
bot  the  serious  question  is:  Can  appellant 
avail  Itself  of  information  obtained  on  the 
trial  of  a  case  on  its  merits  where,  as  in  this 
case,  it  did  not  renew  its  motion  and  assign 
sp^ciflcaUy  the  newly  discovered  ground  for 


the  motion?  No  motion  was  offered,  po 
showing  was  made,  and  no  objection  was  in- 
terposed to  further  proceeding  with  the  trial. 
It  was  not  even  stiggested  in  the  motion  for 
a  nonsuit  which  was  made  after  plaintiff 
rested  bis  case.  Can  a  party  on  a  question 
of  this  kind,  which,  as  before  stated,  is  only 
a  question  of  personal  privilege,  after  he  ob- 
tains information  upon  which  he  might  in- 
voke that  privilege,  proceed  with  the  trial 
upon  the  merits  of  the  cause  without  Jeopar- 
dizing the  privilege  itself?  Can  he  thus 
avail  himself  of  the  chance  of  obtaining  a 
favorable  result  on  the  nterits  of  the  case, 
and  if  he  fail  in  that  then  be  heard  to  com- 
plain on  the  grounds  that  the  trial  was  had 
in  the  wrong  county?  We  think  not.  It  is 
contrary  to  every  rule  of  practice  with  which 
we  are  familiar.  We  do  not  wish  to  be  un- 
derstood as  holding  that,  even  if  appellant 
had  objected  to  proceeding  with  the  trial  un- 
der the  circumstances  mentioned,  it  could 
have  effected  a  change  of  venue  at  that  stage 
of  the  proceedings ;  but  bad  seasonable  steps 
been  taken  as  soon  as  practicable  after  ap- 
pellant became  informed  of  the  fact  a  differ- 
ent question  woul4)  have  been  presented, 
which,  however,  we  need  not  attempt  to  de- 
cide in  this  opinion. 

As  we  undOTstand  the  record,  the  trial 
court  did  not  err  in  denying  appellant's  mo- 
tion for  a  change  of  venue,  and  all  the  as- 
signments based  upon  this  alleged  error  must 
therefore  falL 

The  next  matter  complained  of  by  appel- 
lant in  the  order  of  its  argument  Is  the  omis- 
sion of  plaintiff  to  prove  the  written  agree- 
ment referred  to  in  plaintiff's  complaint  un- 
der which  the  horses  were  shipped  to  Los 
Angeles,  and  the  failure  of  the  court  to  com- 
pel plaintiff  to  malce  such  proof.  Appellant 
raises  this  question  under  its  twelfth  assign- 
ment of  error,  in  which  it  is  alleged  that  the 
court  erred  in  overruling  defendant's  motion 
for  a  nonsuit  to  wliich  ruling  defendant  ex- 
cepted. 

The  principal  grounds  alleged  in  support 
of  defendant's  motion  for  a  nonsuit  were 
that  there  was  no  proof  of  the  terms  and 
stipulations  of  the  contract  sued  upon,  the 
written  contract  alleged  in  the  complaint 
not  having  been  introduced  in  evidence,  and 
no  attempt  to  prove  its  terms  and  stipula- 
tions as  secondary  evidence. 

[7]  The  motion  for  a  nonsuit  was  overrul- 
ed by  the  court  apparently  upon  the  grounds 
that  having  admitted  that  there  was  a  con- 
tract entered  into  for  the  transportation  of 
the  animals,  the  Burden  was  on  the  defendant 
to  prove  any  special  terms  of  the  contract 
that  might  limit  its  liability.  We  need  not 
discuss  the  reasons  assigned  by  the  court 
whether  the  same  were  valid  or  Invalid,  or 
whether  the  ruling  amounted  to  a  reversible 
error  at  the  time  it  was  mada  Whatever 
might  have  been  the  effect  of  the  order  over- 
ruling the  motion  for  a  nonsuit  was  rendered 
entlrdy  harmless  and  nonprejudicial  by  the 
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defendant  Itself.  It  Introduced  the  contract 
in  evidence,  and  thereby  obtained  the  full 
benefit  of  Its  terms.  A  party  to  an  action 
may  not  retain  the  benefit  of  an  exception  to 
the  exclusion  of  evidence  after  he  has  had 
the  full  benefit  of  the  evidence  Itself.  There 
Is  no  difference  between  such  a  case  and  the 
contention  of  appellant  on  the  point  In  ques- 
tion. This  court  has  heretofore  determined 
this  identical  question  in  a  case  in  which  ap- 
pellant was  a  party  defendant  Boyd  v.  S. 
P.,  L.  A.  &  S.  L.  R.  B.  Co.,  45  Utah,  449,  146 
Pac.  282.     This  assignment  must  also  fall. 

Appellant,  under  assignments  7,  8,  9,  10, 
and  11,  excepterl  to  the  rulings  of  the  court 
in  permitting  respondrait,  over  appellant's 
objection,  to  prove  the  value  of  the  animals 
shipped  at  Los  Angeles.  It  was  provided  in 
the  written  agreement  Introduced  by  appel- 
lant that  all  claims  for  loss  or  damage  to 
each  of  the  animals  shipped  should  be  ad- 
justed on  the  basis  of  value  at  the  time  and 
place  of  shipment,  not  exceeding  the  declared 
value  which  had  been  fixed  at  $100  per  head. 

Appellant  contends,  and  with  much  reason 
and  force,  that  jpermltting  respondent  to 
prove  the  value  of  the  animals  at  Los  An- 
geles, the  point  to  which  they  were  shipped. 
Instead  of  at  Salt  Lake  City,  the  place  from 
which  they  were  shipped,  was  in  contraven- 
tion of  the  terms  of  the  contract,  and  there- 
fore error.  We  are  of  the  opinion  that  this 
contention  of  appellant  is  well  founded,  and 
if  the  error  Is  prejudicial,  the  assignments 
of  error  on  this  point  should  prevail.  Was 
the  error  prejudlolal?  The  evidence  admit- 
ted over  am>ellant's  objection  could  by  no 
ttossibility  affect  the  value  of  more  than 
three  of  the  horses  In  question:  (1)  A  horse 
described  as  a  bay  gelding,  injured  in  Utah ; 
(2)  another  horse,  which  died  from  injuries 
received ;  (H)  still  another  Injured,  which 
plaintiff  sold  for  |75.  The  horses  were  of 
the  actual  value  of  $175  per  head. 

[8]  The  court,  by  instruction,  excluded 
from  the  jury  all  consideration  as  to  the 
horse  Injured  In  Utah,  because  it  was  out- 
side the  claim  made  by  plaintiff.  As  to  the 
second,  which  died,  the  jury  allowed  the  sum 
of  $100,  the  declared  value  under  the  con- 
tract. For  the  third  animal'  the  jury  allowed 
the  plaintiff  $80,  which  was  less  than  the 
declared  value,  and,  besides  this,  the  plain- 
tiff had  sold  the  animal  for  $T5.  Thus  it  ap- 
pears the  jury  did  not  allow  for  any  one  of 
said  horses  a  sum  greater  than  the  value 
agreed  upon  between  plaintiff  and  defend- 
ant in  the  written  contract  How  then  was 
appellant  prejudiced  by  the  ruling  of  the 
court  permitting  proof  of  value  at  Los  An- 
geles Instead  of  at  Salt  I^ake  City,  as  pro- 
vided In  the  shipping  contract?  There  was 
no  direct  proof  at  all  as  to  the  value  In  Salt 
Lake  City,  the  place  where  the  value  ought 
to  have  been  established,  but  there  was  In- 
direct proof  of  a  very  satisfying  character. 
It  was  shown  that  the  horses  were  purchased 
at  Pocatello,   idabo^   for  the  sum  of  $125 


each ;  thence  shipped  via  Salt  Lake  tJity  to 
Los  Angeles  to  a  higher  market  They  were 
rebilled  at  Salt  Lake  City.  The  presump- 
tion is  almost  conclusive  that  the  horses  were 
worth  more  in  Salt  Lake  City  than  In  Poca- 
tello, because  they  were  nearer  the  better 
market  In  addition  to  this,  as  stated  by  re- 
spondent appellant  requested  the  court  to  In- 
struct the  jury  as  to  the  animal  that  died 
that  it  could  not  find  a  verdict  for  more  than 
$100,  thus  recognizing  the  right  of  the  jury 
to  find  to  that  extent,  notwithstanding  the 
absence  of  direct  proof  of  the  value  at  Salt 
Lake  City.  The  court  so  Instructed  the  jury, 
and  the  jury  followed  the  Instruction.  We 
are  inclined  to  hold,  if  the  court  erred  at  all 
in  admitting  the  evidence  In  question,  it  was 
error  without  prejudice,  and  therefore  all 
the  assignments  of  error  based  upon  this  rul- 
ing of  the  court  are  without  merit. 

[t]  In  connection  with  the  horse  Injured 
in  Utah,  appellant  complains  that  the  dam- 
ages awarded  by  the  jury  are  excessive.  It 
raises  this  question  on  Its  motion  for  a  new 
trial,  which  was  overruled.  Appellant's  con- 
tentions are  that  plaintiff  alleged  his  entire 
damage  in  the  complaint  at  $6% ;  that  this 
sum  included  the  value  of  the  horse  Injured 
in  Utah,  which  afterwards  died;  that  this 
horse,  under  the  complaint  as  amended,  was 
entirely  outside  the  case,  and  consideration 
thereof  was  taken  from  the  jury  by  an  in- 
struction of  the  court;  that  the  testimony 
showed  that  the  value  of  this  horse  was 
from  $150  to  $180,  and  the  court  should  have 
instructed  the  jury  to  deduct  the  value  of  tbe 
horse  from  the  total  amount  demanded  in  the 
complaint,  but,  Instead  of  so  doing,  the  court 
instructed  the  Jury  that  if  it  found  for  the 
plaintiff  It  could  allow  the  total  amount,  not 
exceeding  $665,  the  amount  demanded  In  the 
complaint  It  Is  then  contended  by  appellant 
that  If  the  jury  had  deducted  the  lowest  val- 
ue, $150,  It  could  not  have  found  a  verdict 
for  more  than  $505,  whereas  the  Jury  found 
$5S0,  exclusive  of  Interest,  which  made  the 
verdict  excessive  to  the  extent  of  $75.  It 
required  an  Ingenious  process  of  reasoning  to 
reach  this  result,  and  we  confess  our  inabil- 
ity to  see  the  logic  of  the  contention.  As  be- 
fore stated,  the  original  complaint  declared 
for  damages  In  the  sum  of  $665,  and  was  af- 
terwards amended,  not  by  changing  the  sum 
prayed  for,  but  by  limiting  the  territory 
within  which  damages  were  claimed,  to  wit 
within  the  states  of  Nevada  and  California. 
Now,  if  the  damages  awarded  by  the  jury 
were  for  injury  done  only  in  the  states  of 
Nevada  and  California,  and  were  within  the 
amount  prayed  for  In  the  amended  complaint, 
and  within  the  evidence,  we  are  unable  to  see 
what  grounds  appellant  has  to  complain  of 
excessive  damages  on  this  account  Plain- 
tiff could  have  amended  his  complaint  by  in- 
creasing the  amount  of  damages  prayed  for, 
if  he  had  desired,  and  the  only  effect  of  the 
amendment  be  did  make  on  the  matter  of 
damages  was  to  eliminate  all  damages  in  the 
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state  of  Utah  and  transfer  tbe  entire  amount 
claimed  to  Injuries  occurring  In  Nevada  and 
California.  Besides  tUs,  we  cannot  under- 
stand what  tbe  injury  done  to  the  horse  In 
Utah,  or  the  value  of  that  horse,  had  to  do 
with  the  case  after  the  plaintiff  amended  his 
complaint,  and  especially  after  the  court,  by 
positive  instruction,  to<^  that  matter  from 
the  Jury.  As  shown  by  the  verdict,  the  juyy 
followed  the  instructions  of  the  court.  Nei- 
ther the  court  nor  the  Jury  erred  in  respect 
to  this  charge  of  excessive  damages. 

Appellant  charges  as  error  the  refusal  of 
the  court  to  instruct  the  Jury  as  requested 
In  the  latter  part  of  Its  request  No.  12,  which 
in  part  reads  as  follows: 

"And  if  yea  find  from  the  evidence  that  the 
mare  which  was  afterwards  sold  for  the  sum 
of  $75  was  injured  in  either  the  state  of  Nevada 
or  the  state  of  California  as  the  result  of  tbe 
negligence  of  the  defendant,  you  can  only  allow 
the  plaintiff  the  sum  of  $25  for  the  damages  to 
ber.' 

The  court  refused  that  portion  of  the  re- 
quest on  account  of  its  limitation  as  to  the 
amount  of  damages  that  might  be  recovered. 

[IB]  As  before  stated,  the  contract  between 
the  parties  limited  the  claim  respondent 
might  make  for  damages  on  account  of  any 
one  animal  to  a  sum  not  exceeding  $100, 
which  had  been  fixed  as  the  declared  value. 
The  mare  referred  to  in  that  portion  of  the 
request  we  have  quoted  was  injured  while  In 
transit,  and  afterwards  sold  by  plaintiff  for 
$75.  Appellant's  request  was  based  upon  the 
assumption  that,  as  the  declared  value  was 
only  $100,  and  the  plaintiff  sold  tbe  mare  for 
$75,  the  Jury  should  not  be  permitted  to 
award  the  plaintiff  a  sum  exceeding  $25. 
The  court  refused  to  instruct  as  requested, 
and  the  Jury  awarded  plaintiff  $80  dam- 
ages on  account  of  injury  to  tbe  mare.  Tbe 
amount  allowed  being  less  than  $100,  the  de- 
clared value  fixed  by  the  parties,  the  ruling 
of  the  court  affords  no  grounds  for  complaint 
on  the  part  of  appellant.  The  sum  of  $100 
per  bead  was  fixed  as  the  greatest  amount 
plaintiff  could  recover  from  the  defendant, 
either  for  injiu^  or  total  loss,  and  it  bad  no 
rdation  whatever  to  what  plaintiff  might 
realize  for  the  animal  from  other  sources. 
Tills  question  has  been  determined  by  this 
court  in  a  recent  case  adversely  to  appel- 
lant's contention.  Balrd  v.  D.  &  R.  Q.  R.  Co., 
182  Pac.  79.  We  see  no  reason  for  departing 
from  the  rule  announced  in  that  case. 

In  the  written  contract  under  which  the 
■ntmaia  were  Shipped  respondent  agreed  "to 
load  said  live  stock  at  point  of  shipment,  un- 
load and  reload  at  resting  places,  and  unload 
at  destination  and  to  feed  and  water  at  his 
expense,  and  to  accompany  and  attend  said 
live  stock  en  route  and  to  destination."  It 
was  known  by  the  evidence  that  the  horses 
were  not  fed  promptly  upon  being  unloaded 
at  Los  Angeles.  The  federal  statute  in  such 
cases  permits  tne  confinement  of  the  animals 
without  food  and  water  for  a  period  of  28 
hours.    By  request  of  the  shipper  this  period 


may  be  extended  to  36  hours.  The  request 
was  made  in  the  present  case.  The  horses 
arrived  at  Los  Angeles  at  11  p.  m.,  having 
then  been  confined  without  food  and  water 
for  a  period  of  33  hours,  which,  as  we  have 
shown,  vvas  permissible  under  the  federal 
statute  and  tbe  request  of  the  shipper  above 
referred  to.  The  horses  were  then  taken  to 
the  stockyard  and  unloaded  at  about  1  a.  m. 
next  morning.  No  food  had  been  provided, 
nor  could  any  be  obtained  by  the  shipper  be- 
fore 7  o'clock  a.  m.  Tbe  shipper  could  not 
procure  a  delivery  of  the  horses  to  him  until 
the  freight  was  paid,  and  he  could  not  pay 
tbe  freight  until  the  office  opened  in  the 
morning.  Tbe  testimony  tends  to  show  the 
horses  were  not  fed  until  about  7  or  8  o'clock 
a.  m.  after  a  confinement  without  food  for 
over  30  hours.  Appellant  contends,  under 
the  provision  of  tbe  shipping  contract  above 
quoted,  that  it  was  not  responsible  for  any 
damages  to  the  animals  after  tbey  were  un- 
loaded at  Los  Angeles;  that  its  duty  as  a 
carrier  ceased  at  tliat  point ;  that  it  owed  no 
duty  to  furnish  food  at  the  stockyards  in  Los 
Angeles,  and  that  the  shipper  had  agreed  fb 
feed  tbe  horses  himself.  Evidence  of  what 
occurred  in  Los  Angeles  after  the  horses 
were  unloaded  was  objected  to  by  appellant 
and  assigned  as  error ;  also  an  instruction  of 
the  court  authorizing  the  recovery  of  dam- 
ages for  failure  to  provide  food  and  tbe 
refusal  of  appellant's  request  to  instruct  that 
the  defendant  was  not  liable  after  the  horses 
were  unloaded  are  likewise  assigned  as  er- 
ror. The  Jury  found  as  damages  for  the 
plaintiff  for  each  of  the  20  head  of  horses  the 
sum  of  $20,  and  under  the  complaint  this 
damage  is  limited  to  injury  done  by  being 
deprived  of  food  and  water  for  the  period  in 
excess  of  36  hours. 

Tbe  contention  of  appellant  on  this  point 
is  that  it  is  not  liable  for  damages  on  this 
account,  inasmuch  as  the  shipper  bad  agreed 
to  feed  and  water  tbe  animals,  and,  further- 
more, that  it  is  not  liable  for  any  damages 
after  the  horses  were  unloaded.  In  support  of 
these  propositions  appellant  cites  Mo.  Pac. 
V.  Texas  {C  C.)  41  Fed.  913;  Ga.  Ry.  &  B. 
Co.  V.  Held,  91  Qa.  877,  17  S.  E.  934;  Cen- 
tral R.  V.  Bryant,  73  Ga.  722 ;  U.  S.  v.  PhU- 
adelphla  R.  R.  Ca  (D.  O.)  223  Fed.  207-211; 
Paul  v.  Pennsylvania  Ry.  Co.,  70  N.  J.  h&vr, 
442,  57  AtL  139;  Ft  Worth  &  Denver  City 
R.  R.  Co.  v.  Daggett,  87  Tex.  322,  28  S.  W. 
525;  Hengstler  v.  FUnt  &  P.  M.  R.  R.,  125 
Mich.  530,  84  N.  W.  1067.  These  cases 
are  nearly  aU  In  point  upon  the  proposition 
that  a  special  contract  whereby  the  shipper 
assumes  the  duty  of  feeding  and  watering 
live  stock  en  route  is  a  valid  stipulation,  not 
against  public  policy,  and  binding  on  thfe 
shipper.  Some  of  them  are  federal  cases  in 
which  the  provisions  are  construed  liberally 
in  favor  of  the  shipper,  and  most  of  them 
are  cases  in  which  the  failure  to  provide  food 
and  water  was  due  to  the  fault  or  negligence 
of  the  shipper  himself.    None  of  the  cases  are 
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tn  point  In  a  case  like  the  one  at  bar  where 
the  carrier  failed  to  provide  facilities  where- 
by the  shipper  could  obtain  food  and  water. 
In  the  Ft.  Worth  &  Denver  City  R.  R.  Case, 
cited  by  appellant,  the  doctrine  which  we  be- 
lieve should  be  applied  to  this  case  is  enun- 
ciated in  a  paragraph  of  the  opinion,  which 
we  quote  in  full: 

"We  are  further  of  the  opinion  that  the  spe- 
cial contract,  as  well  as  the  act  of  ConKreas, 
relieved  the  carrier  of  the  duty  in  the  first  in- 
stance, of  feeding  and  watering  at  such  points 
as  it  furnished  reasonable  facilities  to  the  ship- 
per to  do  so,  but  that  in  the  absence  of  such 
facilities  at  any  point  the  contract  would  be 
unreasonable  as  to  such  point,  and  the  carrier 
would  be  liable  for  any  damage  resulting  from 
the  failure  to  feed  and  water  at  such  point." 

It  does  seem  to  tis  that,  until  the  anlmala 
in  question  could  be  turned  over  and  deliv- 
ered to  the  consignee  in  the  due  course  of 
business,  the  duties  of  the  carrier,  whatever 
they  might  be,  were  continuing  and  did  not 
cease  as  claimed  by  appellant  when  they  were 
turned  into  the  stockyard.  To  the  same  ef- 
fect as  the  language  which  we  have  quoted 
from  the  Texas  case  are  many  of  the  cased 
cited  by  respondent.  In  Groot  v.  Railroad 
Co.,  34  Utah,  161,  96  Pac.  1019,  this  court 
announces  the  same  doctrine,  and,  although 
it  was  an  action  for  a  tort,  the  principle  is 
thoroughly  discussed  and  considered.  In 
Railroad  Co.  v.  Gann,  8  Tex.  Civ.  App.  620, 
28  S.  W.  349,  the  court  says: 

"Where  a  duty  is  imposed  by  law  on  a  rail- 
road company  to  water  and  feed  stocic  in  tran- 
sit, it  is  not  relieved  from  liability  by  showing 
that  the  shipper  bad  undertaken  that  duty,  if 
it  appears  that  by  its  acta  it  prevented  the  ship- 
per from  performing  it." 

Railway  Co.  v.  Crawford  (Tex.  Civ.  App.) 
146  S.  W.  320,  is  to  the  same  effect  Rail- 
way Co.  T.  Cunningham,  51  Tex.  Civ.  App. 
368,  113  S.  W.  767,  holds  that  a  stipulation 
by  the  shipper  whereby  he  assumes  the  duty 
of  feeding  and  watering  live  stock  in  transit 
Is  void  where  the  carrier  does  not  provide 
reasonable  facilities  for  tliat  purpose.  The 
Texas  Court  of  Civil  Appeals  tn  Chicago,  R. 
I.  &  G.  R.  Co.  V.  Scott.  156  S.  W.  297,  holds 
that  a  provision  In  the  shipping  contract 
whereby  the  shipper  assumes  the  risk  and  ex- 
pense of  feeding,  watering,  and  otherwise 
caring  for  live  stock  while  in  cars,  yards, 
and  pens,  etc.,  is  void.  Respondent  cites  also 
Bums  V.  Chicago,  Milwaukee  &  St.  Paul  R. 
Co.,  104  Wis.  646,  80  N.  W.  927,  Reynolds  ▼. 
Great  Northern  Ry.  Co.,  40  Wash.  163,  82 
Pac.  161,  111  Am.  St.  Rep.  883,  Smith  et  al.  v. 
Railway  Co.,  100  Mich.  148,  58  N.  W.  651, 

43  Am.  St  Rep.  440,  Grieve  v.  111.  Cent 
Ry.  Co.,  104  Iowa,  659,  74  N.  W.  192,  Rail- 
way Co.  V.  Bank,  92  Va.  495,  23  S.  E.  035, 

44  L.  R.  A.  449,  Ward  v.  Railway  Co.,  87 
Kan.  824,  126  Pac.  1083,  and  many  other  cas- 
es, all  of  which  are  more  or  less  in  point  on 
the  question  now  under  review. 

[11]  As  we  view  this  question  under  the 
evidence,  appellants,  not  having  provided  fa- 
cilities for  feeding  the  horses  during  the 


time  they  were  in  its  charge,  and  before 
delivery  to  the  consignee,  became  liable  for 
any  damage  sustained  by  the  shipper  by  rea- 
son of  the  animals  being  deprived  of  food  for 
a  period  of  time  in  excess  of  36  hours,  wheth- 
er the  horses  were  in  its  cars  or  in  the  stock- 
yard awaiting  delivery.  Appellant's  assign- 
ments of  error  on  this  account  should  not 
prevail. 

The  only  r^nalning  question  to  be  deter- 
mined is  as  to  the  damages  awarded  by  the 
Jury  for  the  20  head  of  horses  which,  the 
complaint  alleges,  were  starved,  emaciated, 
and  shrunken  in  flesh  by  being  deprived  of 
food  and  water  for  more  than  39  hours  at 
one  time,  while  in  transit  and  prior  to  their 
delivery  at  Los  Angeles.  As  to  these  horses 
the  complaint  did  not  allege  Injury  from 
bruises,  wounds,  lacerations,  etc.,  as  it  did 
concerning  the  other  3  horses  already  con- 
sidered by  the  court.  But,  inasmuch  as  the 
evidence  Introduced  tended  to  show  that  thtf 
horses  were  bruised  and  scarred,  as  well  as 
shrunken  and  emaciated,  appellant  contends 
that  the  Jury  which  awarded  plaintiff  $20 
per  head  as  damages  could  not,  under  the  cir- 
cumstances, ascertain  the  damages,  and  in 
any  event  that  the  damages  are  excessive. 
The  impracticability.  If  not  the  Impossibility, 
of  segregating  the  damages  caused  by  lack 
of  food  and  water  from  the  damages  caused 
by  being  bruised,  wounded,  and  scarred  is 
relied  on  by  appellant  in  support  of  its  con- 
tention. It  is  claimed  by  appellant  that  thd 
Jury  disregarded  the  Instruction  of  the  court 
limiting  it  to  damages  on  account  of  the 
horses  being  deprived  of  food,  and,  without 
attempting  to  segregate  the  damages,  award- 
ed the  plaintiff  damages  for  all  the  injuries 
the  horses  sustained,  including  bruises, 
woimds,  scars,  etc.  For  this  reason  appel- 
lant insists  that  the  damages  are  excessive. 

[12]  This  assignment  of  error  involves  the 
question  as  to  whether  or  not  the  evidence  i^ 
sufficient  to  support  the  verdict  as  to  that 
item  of  damages.  Upon  that  question  this 
court  must  give  heed  to  a  well-established 
rule  by  which  it  cannot  disturb  the  verdict  ot 
a  Jury  if  it  is  sustained  by  substantial  evi- 
dence. It  cannot  examine  the  evidence  with 
the  view  of  determining  what  in  its  Judg- 
ment, the  verdict  should  have  been.  Its  only 
function  is  to  determine  whether  or  not  the 
verdict  is  sustained  by  any  substantial  evi- 
dence. It  therefore  becomes  necessary  to  re- 
view the  evidence  for  that  purpose  before 
considering  the  law  relating  to  a  question 
of  this  kind.  Mr.  Shefler,  one  of  the  owners 
of  the  horses,  and  a  witness  for  plaintiff,  on 
direct  examination,  after  stating  that  the 
horses  were  gaunt  shrunken,  bruised,  and 
scarred,  was  asked  the  question: 

"You  may  state  how  their  condition  compar- 
ed with  what  it  should  have  been  if  they  had 
been  fed  five  or  six  hours  earlier." 

He  answered: 

"Well,  they  wouldn't  have  been  so  gaunt  and 
drawn  if  they  bad  been  fed  earlier." 
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He  then  stated  that  that  would  have  made 
a  difference  In  their  market  value.  He  wa* 
then  asked  what  difference,  In  his  opinion,  it 
woald  baye  made  in  the  market  value  per 
head.     He  answered: 

"Wen,  they  will  run  anywheres  from  $15  to 
$2S  per  head." 

On  cross-examination  the  witness'  answer, 
as  we  read  the  record,  is  a  little  confusing, 
but  tn  answer  to  questions  asked  by  appel- 
lant which  included  Injuries  from  all  sourc- 
es, rough  handling,  deprivation  of  food,  etc., 
the  witness  placed  the  <lamage  at  about  the 
same  figure  as  he  did  on  direct  examination, 
that  is,  %TJi  or  $25  per  bead.  Mr.  Stewart, 
another  witness  for  plaintiff,  testified  the 
market  value  of  the  horses  in  Los  Angeles 
uninjured  would  have  been  $175.  In  the  con- 
dition they  were  In  when  they  came  off  the 
cars,  in  his  opinion,  their  value  would  not 
be  more  than  $140  per  head.  Mr.  Rlcbert, 
another  witness  for  plaintiff,  thought  the  nor- 
mal yalne  of  the  horses  would  have  been 
from  $175  to  $200  per  head,  but  they  were 
shrunken,  skinned  up,  etc.,  and  in  that  con; 
dition  he  placed  the  value  at  $75  per  head. 
Mr.  Dowers  said  the  horses  looked  awfully 
gaunt  They  were  badly  shrunken  and  aw- 
fully skinned  up.  The  average  value  of  such 
horses  should  be  $170  to  $180  per  head.  In 
the  condition  they  were  In  he  placed  the 
value  at  $140  per  head.  Dr.  Hubbell,  anoth- 
er witness,  testified  that  the  horses  were 
badly  shrunken ;  more  than  the  usual  shrink- 
age of  horses.  This  was  due  to  want  of  food, 
water,  and  rest 

The  foregoing  presents  the  principal  and 
most  substantial  features  of  the  evidence  on 
the  point  in  question.  From  this  It  will  be 
seen  that  the  witness  Sheffer  in  the  first  In- 
stance estimated  the  damage  at  $15  to  $25, 
due  to  the  lack  of  feed  during  the  last  few 
hours  while  the  horses  were  in  charge  of  ap- 
pellant. On  cross-examination  by  appellant 
there  was  brought  into  the  case  injury  from 
rough  handling  as  a  basis  for  a  part  of  that 
damage.  Another  witness  put  the  entire 
damage  from  all  causes  at  $100  per  head,  and 
two  other  witnesses  placed  the  damages  at 
$35  per  head.  The  witness  Dr.  Hubbell  says 
they  were  badly  shrunken,  mnch  more  than 
usual,  and  this  was  for  lack  of  food,  water, 
and  rest 

[13]  This  much  Is  manifest,  the  award  of 
$20  per  head  by  the  Jury  was  clearly  within 
the  evidence  and  away  below  the  average  of 
all  the  evidence  by  the  witnesses  as  to  the 
entire  damage  from  all  causes.  It  is  there- 
fore not  clear  by  any  means,  as  claimed  by 
appellant,  that  the  Jury  allowed  the  plaintiff 
"damages  for  the  whole  amount  of  injury 
sustained  by  the  horses  arising  from  all 
causes."  If  the  Jury  had  Intended  so  to  do, 
it  could  have  allowed  $100  per  head,  or  $35 
per  head.  If  the  pleadings  had  permitted  It, 
and  still  have  been  supported  by  substantial 
evidence.  It  does  not  follow  because  we  can- 
not. In  a  case  of  this  kind,  determine  Just 


what  the  process  of  reasoning  was  by  whldi 
the  Jury  arrived  at  Its  verdict,  that  there- 
fore the  verdict  should  be  set  aside.  If  we 
were  governed  by  that  kind  of  rule,  very  few 
verdicts  would  be  permitted  to  stand,  except 
where  the  evidence  could  be  reduced  to  a 
mathematical  certainty.  That  cannot  be  done 
in  a  case  of  this  kind.  As  stated  In  8  B.  C. 
U  p.  441: 

"It  is  evident  that  the  damages  recoverable 
are  nearly  aln'ays  involved  in  gome  uncertainty 
and  contingency,  and  therefore  it  is  a  rule  that 
reasonable  certainty  only  is  required.  Formerly 
the  tendency  was  to  restrict  the  recovery  to 
such  matters  as  were  susceptible  of  having  at- 
tached to  them  a  peciniary  value,  but  it  is 
now  generally  held  that  the  uncertainty  refer- 
red to  is  uncertainty  as  to  the  fact  of  dam- 
agCj  and  not  as  to  its  amount,  and  that  where 
it  is  certain  that  damage  haa  resulted,  mere 
uncertainty  as  to  the  amount  will  not  preclude 
the  right  of  recovery.  This  is  particularly  true 
where,  from  the  nature  of  the  case,  the  extent 
of  the  injury  and  the  amount  of  the  damage  are 
not  capable  of  exact  and  accurate  proof." 

In  the  note,  53  L.  R.  A.  at  page  40,  it  Is 
said: 

"The  rule  that  speculative  damages  cannot  be 
recovered  applies  where  it  is  uncertain  wheth- 
er damages  were  sustained  at  all  from  the 
breach  or  not,  and  not  to  such  as  are  merely 
uncertain  in  amount" 

In  Blagen  v.  Thompson,  23  Or.  239,  .11  Pac 
647,  18  L.  R.  A.  at  page  320,  the  court  says: 

"The  rule  that  damages  which  are  uncertain 
or  contingent  cannot  be  recovered  does  not  em- 
brace an  uncertainty  as  to  the  value  of  the 
benefit  or  gain  to  be  derived  from  the  perform- 
ance of  the  contract,  but  an  uncertainty  or 
contingency  as  to  whether  such  gain  or  benefit 
would  be  derived  at  all." 

In  City  of  Elgin  v.  Welch,  16  IlL  App.,  a 
case  cited  by  appellant,  the  court,  at  page 
488,  says: 

"If  from  the  nature  of  the  case  the  Jury 
could  not  ascertain  with  certainty  the  amount 
of  the  plaintiff's  damages  from  the  water  set 
back  by  the  concrete  sidewalk,  in  contradistinc- 
tiun  from  that  done  by  drainage  in  its  natural 
course  from  other  quarters  or  by  percolation 
from  the  ditches  of  water  other  than  that  so 
set  back,  it  was  their  province  to  estimate 
as  best  they  could  from  the  evidence  how  much 
of  the  whole  amount  was  occasioned  by  it." 

The  point  In  question  Is  not.  How  did  the 
the  Jury  arrive  at  its  conclusion?  but.  Is  its 
conclusion  and  verdict  within  the  evldenbe? 
As  conceded  by  appellant,  the  court,  by  its 
Instruction  No.  3,  limited  the  damage  to  the 
20  head  of  horses  solely  to  their  being  de- 
prived of  food  during  the  last  few  hours,  and 
did  not  submit  to  it  in  any  form  the  right  to 
award  damages  on  any  other  account 

[14]  Unless  It  can  be  shown  that  the  Jury 
considered  other  causes  of  damage  than  that 
submitted  to  It  by  the  court  it  must  be  pre- 
sumed that  it  followed  the  court's  Instructtoh, 
and  that  the  damages  awarded  were  exclu- 
sively for  the  injuries  limited  by  the  In- 
struction. 

We  think  the  damages  awarded  for  injury 
to  the  20  head  of  horses  were  clearly  within 
the  evidence,  and  this  court,  In  such  a  case. 
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has  no  power  to  disturb  the  findings  of  tibe 
Jury. 

We  find  no  error  tn  the  record.  It  is 
therefore  ordered  that  the  Judgment  of  the 
trial  court  be  affirmed;  appellant  to  pay 
costs. 

FRICK,  C.  J.,  and  McCARTY,  OOKF- 
MAN,  and  GIDEON,  JJ.,  concur. 

(60  Utah,  IH)  =« 

ANDERSON  v.  HAMSON  et  ux.     (No.  3015.) 
(Supreme  Court  of  Utah.     Aug.  1,  1917.) 

1.  Wateks  and  Water  Courses  ©=»154(1)— 
Natural  Streams— Conveyance  of  Right. 

In  view  of  Comp.  Laws  1907,  §  1288x32,  a 
deed  to  land  in  statutory  form,  without  reserva- 
tion of  the  water,  conveys  whatever  right  the 
grantor  baa  to  the  water  appurtenant  to  the 
land. 

2.  Waters  and  Water  Courses  €=»152(11)— 
Surface  Streams  — Right  to  Use  — Peb- 
scuiption. 

Where  a  landowner  has  acquired  the'  right  to 
use  all  of  the  water  of  a  stream,  it  is  unneces- 
sary, in  a  suit  to  establish  his  right,  to  deter- 
mine the  exact  quantity  in  second  feet  or  acre 
feet  which  he  was  entitled  to  use.i 

Ai^al  from  District  Ck>urt,  Box  Elder 
County ;    N.  J.  Harris,  Presiding  Judge. 

Suit  by  li.  J.  Anderson  against  Joseph 
Hamson  and  wife.  From  an  order  dismiss- 
ing tlie  action,  plaiutitF  appeala  Remanded, 
with  directions  to  vacate  and  set  aside  the 
Judgment. 

Le  Roy  B.  Young,  of  Brigham  (Xty,  for 
appellant.  B.  C.  Call,  of  Brigham  City,  for 
respondents. 

THURMAN,  J.  This  is  a  controversy  con- 
cerning the  waters  of  a  certain  unnamed 
spring  in  Box  Elder  county.  Both  plaintiff 
and  defendants  claim  title  to  the  water,  and 
seek  by  this  action  to  have  their  respective 
titles  quieted.  The  complaint  and  answer 
are  In  the  form  in  common  use  in  cases  of 
this  kind.  The  evidence  shows  that  the 
plaintiff  is  the  owner  of  about  24  acres  of 
meadow  and  pasture  land  situated  in  the  N. 
B.  %,  Sec.  15,  Tp.  9  north  R.  2  West,  Salt 
Lake  meridian,  in  Box  Elder  county;  that 
defendants  are  the  owners  of  4.09  acres 
aiwut  80  rods  east  of  plaintiff's  land,  and  the 
stream  of  water  In  question  rises  In  meadow 
land  about  the  same  distance  east  of  defend- 
ants' land  and  flows  westerly  through  their 
land  to  the  land  of  plaintiff,  where  the  same 
has  been  used  for  irrigation  by  plaintiff  and 
his  predecessors  In  interest.  The  evidence 
also  tends  to  show  that  all  of  the  lands  above 
described,  both  plaintiff's  and  defendants', 
are  arid  uid  unproductive  without  artificial 

>  Elmer  v.  HcCune,  29  UUh,  320,  81  Pac.  159; 
Nephl  Irrigation  Co.  v.  VIckers,  15  Utah,  374,  49 
Pac.  301;  Id.,  20  Utah.  310,  58  Pac.  836;  Nepbl 
Irrigation  Co.  v.  Jenkins,  8  Utah,  369,  31  Pac.  986 ; 
Salina  Creek  Irr.  Co.  v.  Sallna  Stock  Co.,  7  Utah, 
45$,  27  Pac.  578. 


irrigation,  but  when  irrigated  the  land  pro- 
duces valuable  crops  of  hay  and  grass  for 
pasture. 

At  the  close  of  plain  tltTs  evidence  de- 
fendants moved  for  a  nonsuit  upon  the 
grounds,  in  substance:  (1)  That  the  evidence 
failed  to  show  the  quantity  of  water.  If  any, 
to  which  the  plaintiff  was  entitled;  (2)  that 
plaintiff  came  into  possession  of  his  land  by 
deed  In  1911,  and  that  the  deed  conveyed 
no  water;  and  (3)  that  liis  grantor  did  not 
claim  to  own  any  water  at  the  time  he  exe- 
cuted the  deed.  The  trial  court  granted  the 
motion  and  dismissed  the  action.  Plaintiff 
appeals. 

[1]  The  undisputed  evidence  shovra  that 
plaintiff's  grantor,  one  Craghead  leased  the 
land  in  question,  including  other  lands,  from 
the  Deseret  Savings  Bank  in  1898.  Irrigat- 
ing ditches  were  then  in  existence  upon  the 
lands,  and  Craghead  used  the  same  and  ap- 
plied the  water  in  question  upon  the  land 
for  the  production  of  hay  and  pasture;  that 
he  used  the  water  in  the  same  way  and 
with  the  same  effect  in  1899,  and  in  1900 
purchased  the  land  outright :  that  he  contin- 
ued to  so  use  the  water  upon  the  land  from 
year  to  year  until  1910,  when  he  contracted 
to  sell  the  land  to  the  plaintiff,  and  in  1911 
did  sell  it  to  plaintiff  and  conveyed  the  en- 
tire tract  by  warranty  deed.  The  deed  is  In 
the  statutory  form,  without  reservation  of 
the  water,  and,  by  virtue  of  the  statute,  it 
conveyed  whatever  right  the  grantor  had  to 
the  water  appurtenant  to  the  land.  Comp. 
Laws  1907,  §  1288x32.  The  beneficial  use 
of  the  water  upon  the  land  was  not  only 
proved  by  the  plaintiff,  but  affirmatively  ad- 
mitted by  defendant&  After  the  plaintiff 
purchased  the  land,  as  stated,  he  continued  to 
use  the  water  in  the  same  way  during  each 
and  every  year.  He  sold  part  of  the  tract, 
and  at  the  commencement  of  this  action  had 
only  24  acres  for  which  he  claims  water. 
The  water  in  controversy,  in  the  early  part 
of  the  Irrigation  season,  commingles  with  the 
high  waters  of  Box  Elder  creek,  of  which  it 
is  a  tributary,  during  which  period  plaintiff 
and  his  grantor  were  enabled  to  raise  a  crop 
of  hay.  After  the  waters  of  Box  Elder 
creek  are  diverted  by  other  appropriators  in 
the  spring,  the  water  In  question  is  plain- 
tifTs  sole  reliance  for  irrigation.  By  means 
of  this  he  sometimes  raises  a  second  crop 
of  iiay  and,  in  any  event,  produces  grass 
for  pasturage.  It  appears  from  the  evidence 
that  both  plaintiff  and  his  grantor  used  all 
of  the  water  in  dispute  after  the  waters  of 
Box  Elder  creek  failed  to  reach  the  Innd, 
except  on  rare  occasions,  when  it  was  ob- 
structed and  diverted  by  parties  other  than 
the  defendants.  In  the  instances  referred 
to  plaintiff,  or  his  grantor,  as  the  case  might 
be,  would  remove  the  obstructions  from  the 
stream  and  resume  the  use  of  the  water  to 
the  extent  of  his  necessities.    The  evidence 
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shows  that  ordinarily  all  of  the  water,  and 
sometimes  more,  was  necessary  to  properly 
Irrigate  the  land,  and  that  It  was  all  used 
except  for  the  occasional  Interruptions  and 
during  the  surplus  flow  of  Box  Elder  creek 
above  referred  to. 

In  April,  1915,  the  defendants  for  the  flrst 
time,  as  the  evidence  sbows,  placed  a  dam  in 
the  stream  and  diverted  the  water  to  and 
upon  their  own  land,  and  thereby  prevented 
It  from  flowing  down  to  plaintiff.  Plaintiff 
was  needing  the  water  at  the  time.  He  re- 
moved the  dam  and  let  the  water  down,  but 
defendants  again  obstructed  the  stream  and 
prevented  the  water  from  reaching  plaintiff's 
land.  These  Interruptions  continued  uutU 
finally  this  action  was  commenced  to  deter- 
mine  the  rights  of  the  parties  to  the  water. 
According  to  the  luidisputed  evidence  as  It 
stands  in  the  record,  the  defendants  had  nev- 
er used  the  water  until  the  date  above  men- 
tioned. If  they  had  any  right  to  the  wa- 
ter at  all,  it  is  not  disposed  by  the  evidence 
sutraiitted  to  the  court.  There  is  evidence 
that  third  parties  sometimes  used  a  portion 
of  the  stream,  but  none  that  the  defendants 
ever  did  until  1915,  on  the  occasion  referred 
to. 

[2]  It  is  difficult  to  see  upon  what  grounds 
the  court  sustained  the  motion  for  nonsuit 
It  Is  quite  clear  from  the  evidence  that  plain- 
tiff and  his  grantor,  during  a  period  of  17 
years  prior  to  the  commencement  of  this 
action,  especially  as  against  the  defendants, 
used,  and  acquired  the  right  to  use,  all  of  the 
waters  in  controversy  for  beneflclal  purposes. 
It  is  equally  clear  that  all  of  the  water 
was  necessary  foe.  the  irrigation  of  the  land 
except  when  the  waters  of  Box  Elder  creelc 
would  reach  the  land  and  contribute  to  the 
supply.  Having  acquired  a  right  to  the  use 
of  all  the  water  of  the  spring,  it  was  un- 
necessary at  the  trial  to  establish  the  exact 
quantity  in  second  feet  or  acre  feet  which, 
under  our  law,  are  the  standards  of  meas- 
urement. The  purpose  of  fixing  a  standard 
ot  measurement  is  to°  determine  exactly  the 
quantity  of  water  to  which  a  party  is  enti- 
tled; but  where  a  party  alleges  and  proves 
that  he  is  entitled  to  all  the  waters  of  a 
certain  stream,  certainly,  as  against  bis  ad- 
versary who  proves  no  right  whatever,  such 
allegation  and  proof  is  sufficiently  certain  as 
to  quantity  upon  which  to  base  a  Judguieut. 
It  cannot  be  i>08Blble  in  such  a  case  that  it 
la  necessary  to  use  one  of  the  standards  of 
measurement  above  referred  to,  or  even  de- 
termine the  duty  of  water.  If  a  party 
shows  he  has  acquired  the  right  to  the  use 
of  aU  the  water,  as  against  his  adversary, 
by  applying  it  to  a  beneficial  use,  nothing 
could  be  more  definite  or  satisfactory  as  a 
basis  for  a  decree.  Elmer  v.  McCune,  29 
Utah,  320,  81  Pac.  159. 

Bespoudents  cite  Porter  v.  Pettengill  et 
al.,  57  Or.  44,  110  Pac.  395,  assuming  that  it 
Is  similar  to  the  present  case.  It  is  suffi- 
cient to  say  there  is  no  analogy  between  that 


case  and  the  case  at  bar.  The  decree  in 
that  case  was  indefinite  and  uncertain  in 
several  particulars.  Plaintiff  claimed  all 
the  water  in  the  dry  season.  This  was  indefi- 
nite. The  quantity  of  land  was  not  shown. 
This  was  Indefinite.  Nor  was  there  any 
allegation  or  proof  that  any  particular  land 
needed  irrigation.  Besides  this,  it  has  not 
been  the  practice  of  this  court  to  dismiss  an 
action  or  turn  a  party  out  of  court,  as  was 
done  in  ttiat  case.  If  the  party  established 
the  fact  that  he  was  entitled  to  water, 
however  indefinite  or  uncertain  the  quantity 
might  be.  On  the  contrary,  the  practice  has 
been  in  such  case  to  remand  the  case  with 
directions  to  the  trial  court  to  take  further 
testimony  as  to  the  quantitative  rights  of 
the  parties.  Nephl  Irrigation  C3o.  v.  Vickers, 
15  Utah,  374,  49  Pac.  301;  Id.,  20  Utah, 
310,  58  Pac.  836;  Nephl  Irrigation  Co.  v. 
Jenkins,  8  Utah,  869,  31  Pae  086;  Salina 
Creek  Irrigation  Co.  v.  Salina  Stock  Co..  7 
Utah,  456,  27  Pac.  678.  In  this  case  the 
evidence  is  certain  that  plaintiff  needed  and 
was  entitled  to  all  the  water  in  controversy 
whenever  the  waters  of  Box  Elder  creek 
failed  to  reach  his  land.  This  was  a  definite 
point,  and  clearly  susceptible  of  ascertain- 
ment at  any  season  of  the  year. 

It  is  not  our  province  in  this  case  to  de- 
termine that  plaintiff  is  entitled  to  all  the 
water,  except  as  against  the  defendants.  If 
other  persons  have  acquired  rights,  this 
decision,  of  course,  will  not  in  any  manner 
foreclose  them  or  affect  their  rights.  This 
is  an  equity  case,  and  this  court  has  the 
power,  and  it  is  ite  duty,  to  determine  the 
facto  as  well  as  the  law.  Numerous  cases 
have  been  cited  by  both  plaintiff  and  de- 
fendanta  relating  to  the  question  of  uncer- 
tainty and  indeflnlteness  in  respect  to  the 
quantity  of  water  claimed  or  proven.  These 
cases  are  not  ap(pllcable  to  a  case  like 
this  for  the  reasons  above  stated.  Neither 
is  it  necessary  to  distinguish  or  review  oth- 
er cases  cited  which  merely  go  to  the  ques- 
tion of  beneficial  use  (a  point  not  in  dis- 
pute in  the  case  at  bar)  or  which  confine  the 
appropriator  to  an  economic  use.  These 
are  elementary  principles  In  the  law  of  Irri- 
gation, and  are  no  longer  open  to  contro- 
versy. 

The  conclusions  at  which  we  have  arrived 
are  based  upon  the  conviction  derived  from 
the  evidence  that  the  water  was  applied  by 
plaintiff  and  his  grantor  to  a  beneficial  use; 
that  it  was  all  necessary  when  economically 
used,  and  that,  as  against  the  defendntits, 
plaintiff  had  acquired  n  right  to  oil  of  the 
water  at  the  time  the  defendants  commenced 
interfering  with  his  use. 

The  case  Is  therefore  remanded,  with  di- 
rections to  the  trial  court  to  vacate  and  set 
aside  the  judgment  of  nonsuit  entered  herein, 
and  to  prepare  findings  of  fact  and  conclu- 
sions of  law  in  accordance  with  the  views 
herein  expressed,  and  enter  a  decree  quieting 
the  title  to  all  of  the  waters  of  said  spring 
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In  the  appellant.    Appellant  to  recover  his 
taxable  costs. 

FRIOK,  C  J.,  and  McCARTI,  OORE^AN, 
and  GIDEON,  JJ.,  concur. 

(50  Utah,  207) 

In  re  HANSEN'S  WILL.     (No.  3066.) 
(Supreme  Court  of  Utah.    Aug.  9,  1917.) 

1.  New  Tkial  ig=123— Notice  of  Motion- 
Time  FOB  Piling — Statute. 

Under  Comp.  I^ws  1907,  f  3294,  proTidine 
that  the  party  intending  to  move  for  new  trial 
must  within  five  days  after  verdict,  if  the  ac- 
tion were  tried  by  a  jury,  or  after  notice  of  the 
decision  of  the  court  or  referee,  if  tried  without 
a  jury,  file  with  the  clerk  and  serve  on  the  ad- 
verse party  a  notice  of  bis  intention,  desi«:nating 
grounds,  etc.,  proponents'  second  notice  of  mo- 
tion for  new  trial,  filed  more  than  five  dayS 
after  the  jury  returned  its  special  verdict,  thoiiRh 
within  five  days  after  judfrment  denyjng  probate 
was  entered,  was  properly  stricken  from  the 
files  as  filed  too  late.i 

2.  Trial  i&=>318— Special  and  Genebal  Veb^ 
dicts. 

Where  the  special  verdict  covered  every  is- 
sue, general  verdict  was  unnecessary  to  authorize 
judgment  on  the  verdict. 

8.  Wills  ®=3320— Probate— Contest— Exam- 
ination OF  Witnesses. 

Where  there  is  a  contest  of  a  will  offered  for 
probate,  the  witnesses  may  be  required  to  an- 
swer all  questions  respecting  the  due  execution 
of  the  will  and  the  mental  capacity  of  testator 
at  execution  before  the  jury,  with  the  privileee 
of  cross-examination  by  the  protestant,  so  that, 
in  a  will  contest,  the  court  properly  impanelecj 
the  jury  before  hearing  evidence  respecting  due 
execution. 

4.  Wills  «=>288(1)  —  Contest  —  Bubden  of 
Pboof. 

It  is  the  duty  of  the  proponent  of  a  will  to 
produce  his  proof  respecting  the  mental  capacity 
of  testator  at  execution  and  respecting  due 
execution,  the  burden  of  proof  being  upon  propo- 
nent as  to  such  preliminary  matters,  but  when 
he  has  made  out  a  prima  facie  case  by  such 
proof,  the  bnrdcn  of  proof  is  on  the  protestant 
to  overcome  such  case,  and  to  produce  proof 
respecting  the  matters  presented  in  his  protest. 

5.  Wills  <S=55(1) — Insanitt  of  Testatob— 

'  f^IDENCE. 

In  a  will  contest  on  the  ground  of  insanity, 
contestant  must  establish  the  fact  of  insanity  by 
a  preponderance  of  the  evidence.' 

6.  Wills  «=»163(1)  —  Undue  Inflttencs  — 
Burden  ok  Proof. 

The  burden  of  proof  on  the  issue  of  undue 
influence  rests  with  the  protestant-S 

7.  Tbial  «=a255(.3)— Failure  to  Chaboe— Ne- 
cessity OF  Request^-!' NDUE  Influence. 

Under  Comp.  Laws  1907,  g  3147,  providing 
that,  when  the  evidence  is  concluded,  the  court 
shall  instruct  the  jury  in  writing  upon  the  law 
applicable  to  the  case,  in  a  will  contest,  where 
the  court  ruled  at  the  beginning  of  trial  that  the 
burden  of  proof  was  on  the  proponent,  but,  in 
charging  the  jury,  charged  that  as  to  the  issue 
of  insanity  only  the  burden  of  proof  was  on  the 
protestant,  the  court  erred  in  failing  to  charge 
as  to  the  burden  on  issue  of  undue  influence, 

>  Fisher  T.  Emerson,  15  Utah,  517-622,  50  Pao.  $1$, 
distinguishing  Yerrick  v.  District  Ckiurt,  161  Pae.  56. 

>  In  re  Estate  of  Van  AlsUna,  26  Utah,  U3-208,  71 
Pac.  942. 

'Miller  V.  Livingstone,  31  UUh,  419,  88  Pac.  338; 
Anderson  v.  Anderson,  43  Utah.  26,  134  Pac.  563.     i 


though  proponent's  counsel  did  not  request  an 
instruction  thereon. 

8.  Wills  ®=3l  —  Right  or  Testamektabt 
Disposition. 

If  testator  was  of  sound  and  disposing  mind 
and  memory  when  he  made  his  will,  under  the 
law  he  had  the  sole  right  to  choose  the  objects 
of  his  bounty,  and  it  is  immaterial  whether  what 
he  did  was  approved  or  disapproved  by  court  or 
jury. 

9.  Appeal  and  Error  e=»1001(l)— Review— 
Findings  of  Jury. 

In  a  law  case  the  Supreme  Court  has  no 
right  to  interfere  with  the  jury's  findings  based 
on  any  substantial  evidence,  but  the  court  can- 
not permit  a  judj;ment  to  stand  unless  it  is  based 
on  findings  based  on  some  substantial  legal  evi- 
dence. 

10.  Wills  «s»166(l)  —  Undus  Influence  — 
Sufficiency  of  Evidence. 

In  a  will  contest,  evidence  heM  insufiicient 
to  support  a  jury  finding  of  undue  influence. 

11.  Wills  €=9l66(l)  —  Undue  Influence  — 
Pkoof. 

Though  undue  influence  is  seldom  subject 
to  direct  proof,  but,  as  a  general  rule,  must  be 
established  by  inferences  and  circumstances,  a 
findine  of  undue  infiuence  cannot  rest  on  mere 
auspicioo. 

12.  KviDENCE  «=3501(3)— Sanity  of  Te8tato« 
—Opinion  Testimony. 

Tlioiigh  it  is  proper  to  permit  witnesses, 
testifying  on  probate  of  a  will  on  the  subject  of 
mental  incapacity,  after  detailing  the  tacts  to 
express  an  opinion  respecting  testator's  sanity 
on  the  date  of  execution,  tbe  facts  on  which 
the  opinion  is  based  should  fie  relevant  to  the 
issue,  and  not  too  remote  in  point  of  time,  the 
test  being  whether  testator  bad  testamentary 
i-apacity  when  tlie  will  was  made,  so  that  tbe 
inquiry  should  be  limited  to  a  period  of  time  not 
too  remote  from  that  event, 

13.  Wills  ®=»41— Test  amenta  bt  Capacitt — 
Eccbntbicitieb  and  Idiosyncbasies  —  "In- 
sanity." 

Ekx:entricitie8  and  idiosyncriaaes,  however 
gross,  do  not  constitute  "insanity,"  and  cannot 
incapacitate  one  otherwise  mentally  sound  from 
making  a  valid  wilL 

[Ed.  Note. — For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Insanity.] 

14.  Wills  ^=»55(1)  —  Sanitt  of  Testatob  — 
Sufficiency  of  Evidence. 

In  a  will  contest,  evidence  held  to  support 
the  jury's  special  finding  that  testator  was  not 
insane  when  be  made  the  will. 
16.  Evidence  ®=>474(4) — Capacity  and  Un- 
due Influence— Opinion  Testimony. 

'Though  in  will  contests  great  latitude  is  nec- 
essarily permitted  in  introducing  evidence  on 
the  questions  of  mental  capacity  and  undue  in- 
fluence, courts  should  be  careful  to  confine  the 
evidence  within  reasonable  limits,  and  opinions 
of  lay  witnesses  should  not  be  permitted  unless 
the  witnesses  possess  personal  knowledge  as  to 
the  facts  on  which  their  opinions  are  based. 
16.  Evidence  ®=»501  (3)— Opinion  Testimont 
-Insanity  of  Testatob. 

In  a  will  contest,  opinion  testimony  of  lay 
witnesses  as  to  testator's  insanity,  one  of  the 
witnesses  stating  that  she  based  her  opinion 
simply  on  what  she  saw  and  what  she  beard  her 
mother  say  about  testator,  never  having  herself 
talked  with  testator,  and  having  had  little  to  do 
with  him  since  her  mother's  death,  five  yeara 
ago,  the  other  witness  basing  his  opinion  on  mat- 
ters occurring  10  or  12  years  before  testator's 
death,  was  inadmissible  as  too  remote,  since 
where,  from  the  facts  detailed  by  the  witness, 
tbe  jury  may  draw  an  inference  that  the  sub- 
ject of  the  inquiry  was  of  unsound  mind,  the 
witness  may  also  be  permitted   to  express  hia 
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opinion,  bat  where  no  anch  inferences  are  deduc- 
ible  fTDm  -the  facta,  the  witness  may  not  give  his 
opinion. 

17.  Appbai,  and  Bbbob  <8=>11T5(6)  —  Dibko- 
txon  op  judouxrt. 
In  a  law  case  the  Supreme  Court  is  loth  to 
direct  judgment  on  appeal,  except  in  cases  in- 
Toliing  law  qaestions  only,  but,  though  questions 
of  fact  may  be  involved,  if  each  party  has  had 
•  fair  and  adequate  opportunity  to  present  his 
case,  courts  should  not  permit  the  litigation  to 
proceed  merely  to  satisfy  a  litigious  spirit. 

Appeal  from  District  CJourt,  Salt  Lake 
Cotinty:    M.  L.  Ritchie,  Judge. 

Application  by  Ernest  N.  MacGregor  for 
probate  of  the  will  of  Peter  Hansen.  From 
Jadgment  denying  probate,  the  proponent 
appeals.  Judgment  reversefd,  and  case  re- 
manded, with  directions  to  grant  new  trial. 

Geo.  Y.  Wallace,  Jr.,  of  Salt  Lake  City, 
for  proponent.  Asbby  Snow,  of  Salt  Lak9 
City,  for  contestants. 

FRICK,  C  J.  Peter  Hansen,  a  resident  of 
Salt  Lake  City,  died  testate  on  the  23d  day 
of  May,  1016.  He  left  surviving  him  two 
sons  of  the  ages  of  47  and  33  years,  respec- 
tively, and  three  daughters,  aged  38,  33,  and 
81  years.  His  wife  had  obtained  a  divorce 
from  him  In  1804  and  thenceforth  he  continu- 
ed single,  living  entirely  apart  from  his  fam- 
ily.- On  the  8d  day  of  Novemt)er,  1915,  or  a 
little  more  than  5  months  before  he  died,  he 
executed  what  la  termed  his  "last  will  and 
testament,"  In  which  be  maVle  one  Ernest  N. 
MacGregor  and  one  M.  McConnell  his  resid- 
uary legatees  and  also  named  them  ais  exec- 
ntors  of  his  will.  The  testator  left  the  will 
with  MacGregor's  wife  about  six  weeks  aft- 
er Its  execution.  In  due  time  the  said  Ernest 
N.  MacGregor  produced  the  alleged  will  and 
flleU  an  application  under  our  statute  .to 
have  the  same  admitted  to  probate.  After  the 
application  had  been  filed  three  of  the  chil- 
dren aforesaid,  to  wit,  two  of  the  daughters 
and  the  youngest  s<m,  filed  their  protest 
against  the  admission  of  the  allegeid  will  to 
probate.  The  grounds  alleged  In  the  protest 
were :  (1)  That  at  the  time  of  the  execution 
of  said  will  the  testator  was  of  unsound 
mind ;  (2)  that  said  alleged  will  was  not  exe- 
cuted 'as  provided  by  our  statute ;  and  (3) 
tbat  It  was  obtained  by  fraud  and  undue  In- 
fluoace.  The  last  ground  of  contest  above 
named  was  In  the  folIoMng  words : 

"That  the  said  decedent  at  the  time  of  the 
signing  of  the  said  alleged  will  or  document  was 
Of  feeble  and  unsound  mind,  and  the  said  Ernest 
N.  MacGregor  and  M.  McConnell,  while  the  said 
decedent  was  of  feeble  and  unsound  mind,  for 
the  purpose  of  defrauding  the  heirs  of  the  said 
deceased  of  their  interest  in  hit  estate  by  con- 
stantly associating  themselves  with  the  said  de- 
cedent and  by  gaining  a  predominance  over 
his  will  and  mind  by  persuasion  and  induce- 
ments, did,  as  your  petiboners  are  informed  and 
believe,  by  such  persuasion  and  undue  influence, 
overcome  the  will  of  the  said  decedent,  if  any 
b«  then  possessed,  and  did  fraudulently  and 
^irlckedly  indpce  the  said  decedent  to  sign  his 


name  to  the  said  document  or  alleged  will; 
that  the  said  signature  was  obtained  wholly  by 
the  exertion  as  aforesaid  of  such  undue  influ- 
ence and  fraud  exerted  upon  the  mind  of  the 
decedent,  all  of  which  caused  him  to  sign  his 
name  to  the  said  document;  and  that  except  for 
such  acts  and  undue  influence  the  decedent 
would  not  have  signed  bis  name  thereto." 

The  proponent  of  the  will  filed  an  answer 
to  the  protest  In  which  he  In  effect  denied 
all  the  allegations  contained  In  the  protest, 
and,  on  the  contrary,  averred  that  the  alleged 
will  was  duly  and  properly  executed,  and 
that  the  testator  was  of  sonnd  and  disposing 
mind  at  the  time  of  Its  execution,  and  that  he 
was  not  Influenced,  etc. 

The  Issues  were  submitted  to  a  Jury,  and 
they  made  answer  to  special  findings  sub- 
mitted to  them  as  follows: 
.  "Q.  Were  there  two  attesting  witnesses,  each 
of  whom  signed  his  name  as  a  witness  at  the 
end  of  said  document  at  the  request  of  said 
Peter  Hansen,  in  his  presence  and  in  the  pres- 
ence of  the  other?  A.  Yes.  Q.  If  you  shall 
find  that  said  Peter  Hansen  subscribed  the  said 
document,  was  he  at  the  time  of  so  doing  of 
sound  and  disposing  mind?  A.  Tes.  Q.  Was 
said  alleged  will  procured  to  be  made  by  the 
fraud  or  undue  influence  of  Ernest  N.  MacGregor 
or  M.  McConnell  or  either  of  them?    A.  Yes." 

It  would  seem  that  the  first  special  find- 
ing was  unnecessary  In  view  that  what  la 
therein  contained  was  admitted  In  open  court 
by  the  contestants. 

The  record  discloses  that  the  Jury  were 
polled,  and  that,  while  all  of  the  eight  Jurors 
answered  the  first  two  findings  la  tlie  uuirm- 
atlve,  only  six  of  them  answered  the  third 
finding  In  the  affirmative,  and  two  answered 
It  In  the  negative. 

No  general  veiMlct  was  submitted  to  the 
Jury  or  returned  by  them.  The  court,  how- 
ever, directed  Judgment  to  be  entered  on  the 
special  findings  denying  the  proposed  will 
probate  upon  the  sole  ground  that  "the  same 
was  obtained  by  the  exercise  of  undue  In- 
fiuence."  On  December  30,  1910,  Judgment 
was  entered  accordingly. 

[1]  In  due  time  after  the  Jury  had  returned 
the  special  verdict  the  proponent  filed  his 
notice  of  motion  for  a  new  trial,  and  on  Jan- 
uary 3, 1917,  within  five  days  after  Judgment 
was  entered,  he  filed  a  second  notice  of  mo- 
tion for  a  new  trial.  The  court  overruled  the 
first  motion  for  a  new  trial,  and,  on  motion 
of  the  Protestants,  struck  the  second  motion 
from  the  files.  Counsel  for  the  proponent 
now  Insists  that  the  court  erred  In  striking 
his  second  motl<m.    We  think  not. 

Comp.  Laws  1907,  i  3294,  provides  as  fol- 
lows: 

"The  party  intending  to  more  for  a  new  trial 
must,  within  five  days  after  the  verdict  of  the 
jury,  if  the  action  were  tried  by  a  jury,  or  after 
notice  of  the  decision  of  the  court  or  referee,  if 
the  action  were  tried  without  a  jury,  file  with 
the  clerk,  and  serve  upon  the  adverse  party  a 
notice  of  his  intention,  designating  the  grounds 
upon  which  the  motion  will  be  made,  and  wheth- 
er the  same  will  be  made  upon  affidavits  or  up- 
on the  minutes  of  the  court. 
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It  will  be  obserred  that  under  our  statute 
the  application  for  a  new  trial  Is  directed 
against  the  verdlc-t,  and  not  the  Judgment, 
and  hence  the  notice  of  motion  must  be  given 
<vlthln  the  time  Used  by  statute  after  the 
•  verdict  la  returned,  regardless  of  when  Judg- 
ment Is  entered.  Such  Is  also  ther  holding  of 
this  court  Plsher  v.  Emerson,  16  Utah,  517- 
622,  50  Pac.  619.  Nor  Is  there  anything  to 
the  contrary  In  the  recent  case  of  Terriclc  v. 
District  Court,  161  Pac.  65.  While  the  writ- 
er's views  did  not  prevail  in  that  case,  yet 
there  is  nothing  In  the  majority  opinion 
which  Is  contrary  to  my  views  there  express- 
ed, that  under  our  statute  the  verdict,  and 
not  the  Judgment,  Is  the  thing  that  is  assall- 
eAl  by  a  motion  for  a  new  trial.  Indeed  that 
Is  the  clear  purport  of  our  statute.  Nor  was 
It  necessary  for  the  Jury  to  return  a  general 
verdict  In  addition  to  their  special  verdict, 
as  contended  by  counsel  for  proponent 
Oomp.  Laws  1907,  {  3162,  provides  that  a 
verdict  of  a  Jury  may  be  either  general  or 
special.  In  that  section  the  verdicts  are  de- 
fined thus : 

"A  general  verdict  la  that  by  which  they  [the 
jury]  pronounce  generally  upon  all  or  any  of 
the  Issues,  in  fevor  of  either  the  plaintiff  or  de- 
fendant; a  special  verdict  is  that  by  which  the 
jury  find  the  facts  only,  leaving  the  judgment  to 
the  court" 

t2]  In  this  case  the  special  verdict  covered 
every  issue,  and  therefore  a  general  verdict 
was  unnecessary.  In  case  a  special  verdict 
does  not  cover  every  Issue,  then,  as  a  matter 
of  course,  a  general  verdict  is  necessary  to 
authorize  a  Judgment  on  the  verdict  It  fol- 
lows, therefore,  that  the  district  court  did 
not  err  in  falling  to  have  the  Jury  return  a 
general  verdict  In  this  case. 

[3]  It  Is  next  contended  that  the  district 
court  erred  In  not  permitting  the  proponent 
to  malte  formal  proof  of  the  due  execution  of 
the  will,  etc.,  before  Impaneling  the  Jury  to 
try  the  Issues  presented  by  the  protestants, 
and  In  ruling  that  the  burden  of  proof  was 
on  the  proponent.  Where  there  Is  no  con- 
test the  testimony  of  the  subscribing  wit- 
nesses to  the  will  Is  usually  talcen  either  by 
deposition  or  by  written  answers  In  open 
court,  or  answers  are  made  to  the  formal 
statutory  questions  propounded  to  such  wit- 
nesses. Where  there  Is  a  contest,  however, 
as  In  this  case,  then  the  witnesses  may  be  re- 
quired to  answer  all  questions  respecting  the 
due  execution  of  the  will  and  the  mental 
capacity  of  the  testator  at  the  time  of  Its  ex- 
ecution before  the  Jury,  with  the  privilege  of 
cross-examination  by  the  protestants,  as  in 
other  cases.  In  1  Underbill  on  the  Law  of 
Wills,  i  86,  the  author  approves  tho  method 
Just  outlined.  The  court  therefore  did  not 
err  in  Impaneling  the  Jury  before  hearing 
the  evidence  respecting  the  due  execution  of 
the  will,  etc. 

Upon  the  question  of  burden  of  proof  the 
district  court,  after  announcing  the  purpose 
of  the  several  pleadings,  ruled  as  follows: 


"The  burden  of  proof  will  be  upon  the  propo- 
nent and  be  will  have  the  right  of  opening  and 
closing" 

— to  wbldi  ruling  the  proponent  excepted 
The  court  therefore  proceeded  to  try  the  Is 
sues  upon  that  theory,  but  in  charging  the 
Jury  entirely  omitted  to  charge  respecting  the 
burden  of  proof  upon  the  Issue  of  undue  in- 
fluence, although  it  charged  that  the  burden 
of  proof  on  the  issue  of  insanity  or  mental 
capacity  was  on  the  protestants.  With  re- 
spect to  who  has  the  burden  of  proof  upon 
the  question  of  mental  capacity  when  that  Is 
In  issue  the  authorities  are  in  apparent  con- 
flict. The  divergent  views,  however,  to  a 
large  extent  at  least  are  due  to  the  fact  that 
courts  have  not  always  discriminated  be- 
tween the  trial  of  a  will  case  where  the  con- 
test arises  before  the  will  Is  admitted  to 
probate  and  one  where  the  contest  arises  aft- 
er that  formality  has  talcen  place.  There  Is 
little,  if  any,  conflict  relating  to  the  burden 
of  proof  in  a  case  where  the  contest  Is  in- 
itiated after  the  will  has  been  admitted  to 
probate  except  ui)on  the  ultimate  fact  la  case 
the  mental  capacity  of  the  testator  is  in  is- 
sue. But  there  is  much  confasl<«  In  cases 
like  the  present  where  the  contest  Is  initiat- 
ed before  the  will  is  formally  admitted  to 
probate. 

[4]  In  a  case  like  the  present  we  conceive 
the  great  weight  of  authority  to  be  to  the 
following  effect:  That  In  any  case,  unless 
these  matters  are  admitted  by  the  protestant 
It  is  the  duty  of  the  proponent  to  produce  his 
proof  respecting  the  m»ital  capacity  of  the 
testator  at  the  time  of  the  execution  of  the 
win  and  the  due  execution  thereof.  As  to 
these  preliminary  matters  the  burden  of 
proof  Is,  as  a  matter  of  course,  upon  the  pro- 
ponent; that  Is,  he  is  bound  to  make  n  prima 
facie  case.  He  does  that  by  making  proof 
of  tbe  Cori'Rolng  prelhnlnary  matters.  When 
the  proiranent  has  made  out  a  prima  fbde 
case,  therefore,  then,  and  then  only,  the  real 
legal  battle  begins,  and  the  burden  of  proof 
Is  upon  the  protestaut  to  overcome  the  prima 
facie  case  and  to  produce  proqf  respecting  the 
matters  presented,  in  his  protest  In  Thomp- 
son on  Wills  which  Is  a  recent  work  (191^, 
$498,  It  Is  said: 

"Before  a  will  can  be  probated  proof  mutt 
be  made  of  its  proper  execution,  the  testator's 
signature,  the  attestation  of  the  witnesses,  the 
publication  of  the  will,  and  such  like  matters, 
and  the  burden  of  proving  such  facts  rests  upon 
the  propounder.  The  proof  in  support  of  pro- 
bate must  be  sufficient  to  convince  the  court 
tbat  the  paper  produced  is  the  lawful  will  of 
the  testator. 

"A  prima  facie  case  is  made  when  it  is  shown 
that  all  the  requirements  of  law  have  been  ob- 
served in  the  execution  of  the  will,  and  unless 
such  prima  facie  case  is  made  the  court  should 
refuse  probate  even  where  probate  is  not  con- 
tested." 

[S]  Upon  whom  ultimately  rests  the  burden 
of  proof  In  case  the  mental  capacity  of  the 
testator  Is  made  an  issue  the  authorities  are 
not  in  harmony.  In  some  Jurisdictions  tbe 
same  rule  is  adopted  respecting  the  burdea 
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of  proof  on  the  Issue  of  insanity  In  a  will 
contest  that  prevails  In  a  criminal  prosecution 
where  Insanity  is  a  defense,  which  Is  that  the 
burdcm  ultimately  rests  upon  the  proponent  to 
show  that  the  will  is  the  product  of  a  sane 
mind  by  a  preponderance  of  the  evidence  on 
that  Issue.  Such  Is  the  rule  that  Is  laid 
down  by  Mr.  Schouler  in  his  excellent  work 
on  WUls,  etc.,  In  yolume  1  (5th  Ed.)  |  174. 
There  are,  however,  numerous  authorities 
to  the  contrary  in  which  It  is  held  that  the 
burden  of  proof  rests  upon  him  who  makes 
the  allegation  and  that  he  must  establish  the 
fact  of  Insanity  <by  a  preponderance  of  the 
evidence.  This  court,  in  will  contests,  is 
committed  to  the  latter  doctrine.  In  re  Es- 
tate of  Van  Alstlne,  26  Utah,  193-208,  TO 
Pac.  942.  Such  is  also  the  holding  in  some 
of  our  neighboring  states  where  statutes  like 
ours  are  in  force.  In  re  Wlllianis'  Will,  50 
Mont  142,  145  Pac.  953;  In  re  Murphy's 
Estate.  43  Mont.  353,  116.  Pac.  1004-1010, 
Ann  Cas.  1912C,  380.  In  view  that  this  court, 
under  our  statute,  is  committed  to  the  doc- 
trine before  stated,  it  is  not  necessary  to 
multiply  authorities  upon  that  question.  The 
district  court  followed  the  rule  announced 
in  the  Van  Alstlne  Case,  and  hence  commit- 
ted no  error. 

[I]  With  respect  to  the  issue  of  undue  In- 
flnence,  however,  the  district  court  erred  in 
holding  that  the  burden  of  proof  rests  on 
the  proponent  The  great  weight  of  au- 
thority is  to  the  effect  that  upon  that  Issue 
the  burden  of  proof  rests  upon  the  protestant 
Beforring  again  to  1  Schouler  on  Wills,  etc., 
1 239,  the  author  says: 

"The  burden  of  proving  fraud  or  force  In  the 
procurement  of  a  will  (unlike  the  simple  issue  of 
testamentary  capacity)  lies  upon  those  who  con- 
test the  instrument;  and  anything  which  im- 
putes heinouB  misconduct  to  a  party  concerned 
and  interested  in  its  execution  ought  to  be  fairly 
established  by  a  preponderance  of  proof.  As 
to  undue  influence,  in  the  usual  and  less  offen- 
sive sense,  the  burden  of  proving  affirmatively 
that  it  operated  upon  the  will  in  question  lies 
Mill  on  the  party  who  alleges  it,  either  by  di- 
rect evidence  or  proof  of  circumstances  incon- 
sistent with  fair  dealing.  In  any  such  case, 
however,  we  assume  that  it  has  already  been 
proved  satisfactorily  by  the  nroponents  that  the 
will  bad  t>een  duly  executed  by  a  person  of  com- 
petent understanding  and  apparently  a  free 
agent.  'In  order  to  set  aside  the  will  of  a  per- 
son of  sound  mind,'  observes  Lord  Cranworth, 
It  is  not  sufficient  to  show  that  tbe  circumstanc- 
es attending  its  execution  are  consistent  with 
tbe  hypotbesia  of  its  having  been  obtained  by 
undue  inihience:  it  must  be  shown  that  they  are 
inconsistent  with  a  contrary  hypothesis.'  And 
the  same  holds  true  where  positive  fraud  or 
force  is  the  ground  of  objection.  For  a  testator 
adjudged  competent  to  make  a  will  may  t>e  pre- 
sumed to  liave  known  and  intended  its  contents." 

Our  own  decisions  are  all  to  that  effect 
HlUer  V.  Uvlngstone,  31  Utabi,  419,  88  Pac. 
338 ;  Anderson  v.  Anderson,  43  Utah,  26,  134 
Pac.  553.  In  those  two  cases  It  is  also  thor- 
oughly explained  wliat  is  necessary  to  con- 
stitute undue  influence. 

Willie,  as  before  stated,  at  the  beginning  of 
the  trial  the  district  court  ruled  that  the  bur- 


den of  proof  was  upon  the  proponent,  yet  In 
charging  the  Jury  the  court  charged  that  as 
to  the  issue  of  Insanity  only  the  burden  of 
proof  was  on  the  protestant,  and  as  to  who 
had  the  burden-  of  establishing  the  issue  of 
undue  influence  the  court  did  not  charge 
anything.  Counsel  for  proponent  contends 
the  court's  failure  to  charge  upon  that  issue 
is  error.  He  predicates  his  argument  upon 
Comp.  Laws  1907,  {  3147,  which  provides: 

"When  the. evidence  is  concluded,  the  court 
shall  instruct  the  jury  in  writing  upon  the  law 
applicable  to  the  case." 

'  It  is  contended  that  it  Is  the  duty  of  the 
court  to  ch.'irge  the  jury  upon  all  the  material 
propositions  of  law  "applicable  to  the  case," 
and  that  In  omitting  to  charge  respecting  the 
burden  of  proof  upon  a  principal  or  material 
issue  the  court  has  failed  to  comply  with 
the  provisions  of  the  statute.  '  Counsel  for  the 
Protestants,  however,  answer  tbe  contention 
by  pointing  to  the  fa«t  that  proponent's  coun- 
sel was  himself  derelict  in  not  requesting  an 
instruction  upon  the  question  of  the  burden 
of  proof  respecting  undue  influence.  With 
respect  to  a  party's  right  to  request  instruc- 
tions, section  3148  provides. 

"Either  party  may,  before  the  court  has  in- 
structed the  jury,  or  later  by  consent  of  the 
court,  ask  special  instructions." 

It  has  frequently  been  held  by  this  court 
that,  if  a  party  desires  to  have  tbe  Jury  In- 
structed upon  a  special  matter,  he  cannot 
predicate  error  upon  the  court's  failure  to 
change  unless  he  has  requested  a  proper  in- 
struction upon  the  subject  in  hand.  This  case 
is,  however,  out  of  the  usual  order.  Here 
the  court  at  the  beginning  of  the  trial  In  open 
court  announced  to  counsel  that  the  burden 
of  proof  was  upon  the  proponent  To  that 
ruling  proponent  duly  excepted.  In  view, 
therefore,  that  the  court  had  ruled  respecting 
the  burden  of  proof,  counsel  was  perliaps 
excused  from  a  further  Insistence  upon  his 
views  in  that  regard.  Moreover,  the  instruc- 
tion regarding  the  burden  of  proof,  under  the 
circumstances  of  this  case,  was.  In  our  opin- 
ion, not  a  matter  upon  which  the  "special  in- 
struction" mentioned  In  the  statute  must  be 
asked.  The  instruction  was  upon  a  question 
of  law  "applicable  to  the  case,"  and  hence 
should  have  been  given  by  the  court  in  its  gen- 
eral charge,  and  especially  so  since  it  had  an- 
nounced what  the  rule  was  at  the  beginning 
of  the  trial. 

[7]  While  we  do  not  desire  to  be  under- 
stood as  holding  that  It  would  be  error  under 
all  circumstances  to  omit  to  charge  upon  the 
question  of  burden  of  proof,  yet  in  view  of 
the  peculiar  circumstances  of  this  case,  we 
are  of  tbe  opinion  that  the  court  erred  In 
failing  to  instruct  the  jury  upon  the  question 
of  burden  of  proof  on  the  Issue  of  undue  in- 
fluence, and  that  it  was  not  necessary  under 
all  the  circumstances  of  this  case  tor  the 
proponent  to  offer  an  instruction  upon  that . 
question  in  order  to  predicate  error  on  the 
court's  failure  to  charge.  Indeed,  the  flnd- 
Ing  of  the  Jury  upon  that  subject  as  herein- 
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before  shown,  coDCInslvely  sbows  that  In  this 
case  tbe  proponent  was  grievously  prejudiced 
by  the  court's  failure  to  instruct  the  Jury  re- 
siiectlng  the  burden  of  proof  upon  the  issue 
of  undue  Influence.  We  remark  that  no  hard 
and  fast  rule  can  be  laid  down  with  regard  to 
the  question  of  when  and  under  what  dream- 
stances  it  may  be  prejudicial  error  in  case  a 
court  falls  to  Instruct  upon  a  particular  ques- 
tion, and  especially  upon  the  question  of  bur- 
den of  proof.  Each  case  must,  to  a  large 
extent  at  least,  be  determined  upon  its  own 
peculiar  facts  and  circumstances.  ,  All  we 
bold  Is  that  under  the  circumstances  out- 
lined the  failure  to  instruct  as  before  stated 
constituted  prejudicial  error. 

Counsel,  however,  also  vigorously  insists 
that  the  finding  of  the  jury  that  the  will  in 
question  was  obtained  by  undue  Influence  is 
not  supported  by  any  evidence.  We  have 
read  the  whole  evidence  with  care,  and,  after 
doing  so,  are  forced  to  the  conclusion  that 
there  is  not  a  scintilla  of  evidence  In  support 
of  the  finding  upon  that  issue.  Indeed,  in  this 
case  there  is  not  even  a  syllable  of  evidence 
that  there  was  any  motive,)  inducement,  or 
inclination  to  practice  undue  influence,  or 
any  influence,  upon  the  testator.  Neither 
one  of  the  beneflciarles  named  in  the  will,  not 
even  the  testator's  chUdren,  had  any  knowl- 
edge whatever  that  he  was  possessed  of  any 
property  or  means.  No  one  suspected  that 
he  bad  anything  in  excess  of  what  was  "nec- 
essary to  bury  him,"  as  he  frequently  ex- 
pressed it  to  those  with  whom  he  held  inter> 
course  at  all.  Nor  can  it  be  said  that  the 
residuary  legatees  could  have  Influenced  the 
testator  because  of  their  ill  will  or  feeling 
against  the  children,  since  they  were  total 
strangers  to  all  of  them,  lloreover,  the 
record  shows  beyond  peradventure  that  the 
testator  hoped  to  spend  his  last  days  and  to 
die  in  Denmark,  his  fatherland.  From  bis 
correspondence  with  friends  in  that  country 
it  Is  made  very  clear  that  had  it  not  been  for 
the  breaking  out  of  the  present  European  war 
he  in  all  probability  would  have  gone  to  Den- 
mark to  spend  his  last  days  and  to  die,  and  in 
that  event  he,  as  a  matter  of  course,  would 
have  taken  all  of  his  property,  which  con- 
sisted entirely  of  savings  deposits  in  one  of 
our  savings  banks,  with  him.  From  the  time 
his  wife  obtained  a  divorce  in  1904,  upon 
the  ground  of  nonsupport,  the  testator  lived 
by  himself  as  a  recluse  In  what,  in  the  evi- 
dence, is  called  a  shack.  In  the  last  11  years 
of  his  life  he  always  posed  as  being  entirely 
destitute  of  means,  and  every  one  who  came 
in  touch  with  him  supposed  him  to  be  not 
only  poor,  but  oftentimes  in  abject  want.  The 
proponent,  one  of  the  residuary  legatees,  his 
wife,  and  McConnell,  the  other  resiauary  leg- 
atee, and  hds  wife,  after  the  divorce  afore- 
said, and  after  the  testator  was  separated 
from  his  family,  often  befriended  him  in  one 
way  and  another.  They  gave  him  odd  chores 
to  do  and  frequently  provided  him  with  meals 
and  gave  him  newspapers  and  magazines  to 


read,  which  he  seemed  to  appreciate.  He 
was  afflicted  with  some  throat  trouble,  was 
hard  of  hearing,  and  also  had  some  difficulty 
with  his  eyes.  In  view  of  those  inUrmltiea 
he  was  not  excessively  gregarious,  and  al- 
ways seemed  lacking  in  sociability.  McCon- 
nell, one  of  the  principal  beneficiaries,  had 
not  seen  him  for  six  years  immediately  pre- 
ceding his  death,  and  knew  nothing  about 
the  will  until  he  was  told  about  it  after  the 
testator's  death.  As  before  stated,  the  will 
was  delivered  by  the  testator  to  the  pro- 
ponent's wife,  which  act  of  delivery  occurred 
about  six  weeks  after  it  was  executed.  Nei- 
ther the  proponent  nor  McConnell  knew  that 
the  testator  intended  to  make  a  will,  mndi 
less  that  be  Intended  to  make  them  bis  prin- 
cipal legatees.  And,  what  is  more,  they  did 
not  even  suspect  that  he  had  any  property 
to  bequeath  to  them  or  to  anybody.  True, 
the  ward  bishop  told  the  relief  society  that 
the  testator  had  means  and  that  the  society 
should  not  further  assist  him.  The  testator, 
however,  convinced  that  society  that  be  was 
without  means,  and  it  assisted  him  to  the  ' 
end  of  his  life.  In  his  home  liie  he  was  most 
unhappy.  He  was  clearly  an  eccentric,  and  in 
some  respects  very  much  so,  and  by  reason 
of  his  infirmities,  as  before  stated,  was  at 
times  unfriendly,  always  unsociable,  to  say 
the  least  He  always  seemed  untidy  in  his 
person  and  clothing,  if  not  actnally  filthy, 
and  during  many  years  lived  all  to  himself  In 
the  shack  before  stated.  It  seems  his  cfail- 
drien  did  not  do  anything  for  him  after  he 
was  divorced,  although  one  or  two  sometimes 
called  upon  hdm ;  and  he,  even  before  the 
divorce,  never  did  anything  for  them.  They 
did  not  even  know  of  his  last  sickness.  The 
testator's  feelings  respecting  his  children  is 
clearly  reflected  in  the  following  statement, 
which,  for  some  purpose,  was  Introduced  in 
evidence,  and  which  was  shown  to  be  in  his 
handwriting,  written  in  the  Danish  language. 
This  statement  was  found  by  one  of  the  wit- 
nesses in  the  shack  where  the  testator  lived 
until  the  day  preceding  his  death.    It  reads: 

"They  [his  family]  got  my  home  and  money 
by  false  pretend.  All  this,  together,  I  deem  this 
sufficient  because  of  the  cruel,  unjust  treat- 
ment I  received  while  living  with  them.  After 
making  m.v  life  miserable  it  would  be  an  injus- 
tice to  my  memory  for  thorn  to  share  or  enjoy 
any  part  of  what  I  have  by  the  assistance  of 
kind-hearted  and  upright  friend." 

[I]  The  evidence  also  makes  dear  that  the 
foregoing  statement  was  not  the  result  of 
any  hallucination  or  aberration  of  mind; 
that  it  was  based  upon  the  testator's  actual 
exi>erlences.  True,  his  domestic  troubles 
may  have  been  exaggerated  by  him,  as  is 
often  the  case,  but  that  is  of  no  consequence 
here.  It  is  beyond  dispute,  therefore,  that 
the  testator  left  some  reason  behind  hlna 
showing  clearly  what  induced  him  to  make 
his  will  as  be  did.  If  he  was  of  sound  and 
disposing  mind  and  memory  when  he  made 
It,  and  the  Jury  found  that  he  was,  then,  un- 
der the  law,  he  had  the  sole  right  to  choose 
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the  objects  of  his  bounty,  and  It  is  utterly 
Immaterial  whether  what  he  did  is  approv- 
ed or  disapproved  by  either  court  or  Jury. 
That  right  it  is  the  duty  of  the  courts  to  pro- 
tect and  enforce,  and  not  to  fritter  It  away 
by  entering  a  Judgment  which  perhaps  re- 
flects only  their  own  views,  or  the  views  of 
the  Jury,  regarding  the  disposition  a  testa- 
tor should  have  made  of  his  property. 

(1, 1 1]  This  is  a  law  case,  and,  in  view  of 
that  fact,  we  have  no  right,  nor  have  we  the 
inclination  If  we  had  the  right,  to  interfere 
with  the  findings  of  the  Jury  in  such 'a  case 
where  such  findings  are  based  upon  any  8Ul>- 
stantial  evidence.  We  may,  however,  not 
disregard  both  our  duty  and  our  oaths  of  of- 
fice and  permit  a  Judgment  to  stand,  unless 
It  is  baspd  upon  findings  which  are  tiaseu  up- 
on some  substantial  legal  evidence.  There  is 
no  such  evidence  in  this  case  upon  the  issue 
of  undue  influence,  and  hence  the  finding  of 
the  Jury  is  not  supported  by  evidence  and 
the  Judgment  is  not  sanctioned  by  law.  As 
a  matter  of  law  we  are  required,  therefore, 
to  set  the  findings  and  Judgment  aside. 

[11]  In  what  we  have  said  we  are  not  un- 
mindful of  the  protestants'  contention  that 
undue  influence  Is  seldom  subject  to  direct 
proof,  but,  as  a  general  rule,  must  be  estab- 
lished by  inferences  and  circumstances. 
While  that  Is  true,  it  likewise  is  true  that  a 
finding  of  undue  influence  cannot  rest  upon 
mere  suspicion.  There  mnst  be  some  sub- 
stantial facts  upon  which  the  inferences  and 
deductions  are  based,  and  the  circumstances 
relied  on  should  clearly  point  out  the  person 
who  It  is  alleged  exercised  the  undue  influ- 
ence and  his  acts  constituting  the  alleged  un- 
due influence.  Tliere  is  absolutely  no  fact 
or  circumstance  in  this  case  authorizing  any 
one  to  find  that  the  residuary  legatees,  or 
any  one  of  them,  exercised  the  slightest  in- 
fluence on  the  testator.  Nor  is  there  any 
evidence  whatever  that  the  will  as  written 
was  not  the  sole  product  of  the  testator's 
mind.  Under  such  circumstances  it  would 
constitute  most  flagrant  error  to  permit  the 
Judgment  to  stand. 

While  the  Jury  found  in  favor  of  the  pro- 
ponent upon  the  issue  of  insanity,  yet,  in 
view  that  we  must  reverse  the  Judgment,  we 
feel  I>ound  to  make  a  few  observations  upon 
that  issue.  The  evidence  on  part  of  the  pro- 
testants was  practically  all  directed  to  that 
Issue.  The  testator,  as  appears  from  the  will 
Itself,  was  79  years  of  age  when  the  will  was 
made.  Ue,  in  bis  own  handwriting,  gave  the 
directions  to  the  scrivener,  who  prepared  the 
win  according  to  those  directions.  There  is 
absolutely  nothing  to  Indicate  that  the  testa- 
tor was  not  fully  competent  to  make  a  will 
at  the  time,  and.  If  his  correspondence  with 
bis  friends  In  Denmark  Is  considered,  he  cer- 
tainly possessed  more  than  sufficient  intelli- 
gence to  make  a  valid  will.  The  testimony 
Of  the  scrivener  and  the  other  subscribing 
witness  respecting  the  mental  capacity  of  the 
testator  is  likewise  dear  and  convincing. 


[11]  The  witnesses  testifying  for  the  pro- 
testants upon  the  subject  of  mental  capacity 
were  all  lay  witnesses,  and,  after  detailing 
the  facts,  the  court  in  every  instance  permit- 
ted the  witnesses  to  express  an  opinion  re- 
specting the  testator's  sanity  on  the  date  the 
will  was  executed.  Now,  while  that  is  a 
proper  method  of  procedure,  and  in  many 
cases  the  most  satisfactory  method,  yet  the 
facts  upon  which  the  opinion  is  iMsed  should 
be  relevant  to  the  Issue  and  should  not  be 
too  remote  In  point  of  time.  It  should  al- 
ways be  remembered  that  In  such  cases  the 
test  is  whether  the  testator  had  testamentary 
capacity  at  the  time  the  alleged  will  was 
made,  and  the  inquiry  should  be  limited  to 
a  period  of  time  not  too  remote  from  that 
event.  In  this  case  the  court  permitted  one 
of  the  witnesses  to  express  an  opinion  re- 
specting the  testator's  sanity,  although  the 
witness  testlfled : 

"Never  had  any  conversation  with  him  [the 
testator].  I  base  my  opinion  simply  on  what  I 
saw  and  what  I  heard  my  mother  say  about 
him." 

This,  too,  notwithstanding  the  fact  that 
her  mother  had  been  dead  five  years  when 
the  witness  testified,  and  the  further  fact 
that  after  the  mother's  death  intercourse 
between  the  testator  and  the  witness  prac- 
tically ceased.  Another  witness  based  his 
opinion  upon  what  he  concluded  was  an  un- 
intelligent answer  on  the  part  of  the  testator. 
The  witness  was  asked  on  cross-examination 
to  give  some  Instance  which  induced  him  to 
question  the  testator's  sanity.  He  gave  an 
instance  occurring  perhaps  10  or  12  years 
before  the  death  of  the  testator.  The  in- 
stance is  reflected  in  the  following  questions 
and  answers: 

"Q.  Was  there  anything  irrational  in  hia 
conversation?  When  you  asked  him  a  question 
was  he  able  to  answer  it  intelligently?  A.  Well, 
I  would  not  call  it  intelligent.  Q.  Well,  give  m« 
his  answer  thnt  he  would  make  to  a  question  that 
was  not  intelligent  in  your  opinion.  A.  Why, 
when  I  asked  him  to  |^t  some  gloves  for  his 
hands  to  prevent  freezing  his  fingers,  he  said 
he  didn't  have  any  money.  Q.  That  is  your 
opinion  of  an  nonintelligent  reply  to  the  ques- 
tion? A.  Yes,  sir.  Q.  Did  you  ask  him  why  ho 
did  not  get  any  gloves?  A.  Yes,  air:  1  asked  him 
why  he  did  not  get  any  gloves,  and  be  said  he 
did  not  have  tiie  money.  Q.  Can  you  think  of 
anything  else?    A.  Not  at  this  time." 

[13-15]  It  Is  upon  instances  similar  to 
those  Just  illustrated,  and  upon  the  facta 
that  the  testator  was  untidy  In  his  personal 
habits  and  dress  and  at  home,  and  that  he 
bad  a  miserly  disposition  and  an  entire  lack 
of  afl'ection  for  his  offspring,  which  were  the 
principal  grounds  that  induced  the  witnesses 
to  consider  him  of  unsound  mind.  Indeed, 
the  weight  of  the  evidence  is  to  the  efTect 
that  they  considered  him  'so  because  he  was 
unlike  other  men.  He  was  not  as  they  ol>- 
served  other  men,  and  expressions  of  that 
character.  The  fact  is  that  the  evidence  dis- 
closes eccentricities  on  the  part  of  the  testa- 
tor which  at  times  were  induced  and  ag- 
gravated by  the  fact  that  the  testator  was  af- 
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flicted  wltb  the  physical  Inflrmltles  of  being 
deaf,  of  having  some  ailment  of  the  throat 
and  of  the  eyes.  True,  he  had  twme  other 
physical  defects,  but  those  were  of  minor 
Importance.  Eccentricities  and  Idiosyncra- 
sies, however  gross,  do  not  constitute  Insani- 
ty, and  cannot  Incapacitate  one  otherwise 
sound  from  making  a  valid  will.  The  find- 
ing of  the  Jury  that  the  testator  was  not  In- 
sane at  the  time  he  made  the  will  Is  not  only 
supported  by,  but  It  Is  the  only  conclusion 
permissible  under,  the  evidence.  While  In 
such  cases  great  latitude  Is  necessarily  per- 
mitted in  introducing  evidence  upon  both 
the  questicms  of  mental  capacity  and  undue 
Influence,  yet  courts  should  be  careful  to  con- 
fine the  evidence  within  reasonable  limits, 
and  opinions  of  lay  witnesses  should  not  be 
permitted  unless  such  witnesses  possess  per- 
sonal knowledge  respecting  the  facts  upon 
which  their  opinions  are  based. 

[1 S]  We  think  the  district  court  transcend- 
ed the  bounds  of  reason  and  the  rules  of 
evidence  In  permitting  the  two  witnesses  to 
express  their  opinions  respecting  the  sanity 
of  the  testator  at  the  time  of  the  making  of 
the  will  based  upon  the  facts  detailed  by 
them.  Here  again  let  It  he  understood  that 
no  hard  and  fast  rule  can  be  laid  down  gov- 
erning all  cases.  All  that  can  be  said  is  that 
a  witness  should  be  permitted  to  state  the 
facts  fully,  and  If  from  the  detailed  facts  the 
Jury  may  draw  an  Inference  that  the  sub- 
ject of  the  inquiry  was  of  unsound  mind,  the 
witness  may  also  be  permitted  to  express  hUs 
opinion  respecting  the  sanity,  and  in  that 
way  enlighten  the  Jury  to  some  extent  upon 
tliat  question.  Where,  however,  no  such  in- 
ferences are  legitimately  dedndble  from  tho 
facts  testified  to  by  the  witness,  he  may  not, 
nevertheless,  give  his  opinlMi  respecting  the 
mental  capacity  of  the  testator.  If  that 
were  permitted,  the  witness  would  entirely 
usurp  the  functions  of  the  Jury  in  such  cases. 

From  what  has  been  said  it  follows  that 
the  Judgment  should  l>e,  and  It  accordingly 
is,  reversed.  In  view,  however,  that  there 
is  no  evidence  in  this  case  respecting  the  Is- 
sue of  undue  influence,  and  the  evidence  on 
the  issue  of  mental  capacity  is  so  strong  and 
clear  in  favor  of  the  will,  the  question  arises 
whether  we  should,  as  insisted  by  counsel 
for  the  proponent,  direct  the  court  to  admit 
the  will  to  probate  or  whether  we  should 
merely  reverse  the  Judgment. 

[17]  This  is  a  law  case,  and  in  such  cases 
we  are  very  loth  to  direct  Judgment  except 
in  cases  involving  law  questions  only.  Even 
in  law  cases  sometimes,  although  questions 
of  fact  may  be  Involved,  yet  if  each  party 
has  had  a  fair  and  adequate  opportunity  to 
present  his  side  of  the  case,  courts  should 
not  permit  the  litigation  to  proceed  merely 
to  satisfy  a  litigious  spirit  This  court  is, 
however,  merely  a  reviewing  court,  and  not- 
withstanding the  failure  on  the  part  of  the 
protestants  to  make  a  case,  we  shall  never- 


theless merely  reverse  the  Judgment  and  per- 
mit the  district  court  to  protect  the  interests 
of  all  who  are  Interested  in  this  case. 

The  case  is  therefore  remanded  to  the  dis- 
trict court  of  Salt  Lake  county,  with  direc- 
tions to  grant  the  proponent  a  new  trial; 
costs  to  be  paid  out  of  the  assets  of  the  es- 
tate. 

Mccarty,  corfman,  thukman,  ana 

GIDEON,  J  J.,  concur. 


(60  UUb,  189) 
STATE  ex  rel.  SHIEI/DS  v.  BARKER. 
(No.   3108.) 

(Supreme  Court  of   Utah.     Aug.'  8,  1917.) 

1.  Statutes  9=>'202  —  Surplusaok  —  Dibbb- 

OABD. 

The  preposition  "in,"  in  Laws  1917,  c  107, 
providiug  "tbnt  in  all  cities  of  the  state  having 
a  population  of  more  than  7,5(X)  and  less  than 
50.000  inhabitants  may  create  by  ordinance  a 
court,"  is  mere  surplusage,  and  will  be  disre- 
garded. 

2.  Constitutional  Law  «=»63(2)  —  Cohbts 
^=»42(5)  —  Leg  islati vb  Power  —  Delboa  - 
TioN  of  Poweb  to  Create  Coubts. 

Laws  1917,  c.  107,  providing  "that  in  all 
cities  of  the  state  having  a  population  of  more 
than  7,500  and  legs  than  SO.OOO  inhabitants  may 
create  by  ordinance  a  court  to  be  called,"  etc, 
is  in  violation  of  Const,  art.  8,  f  1,  providing 
that  "the  Judicial  power  of  the  state  shall  be 
vested  in  the  Senate  sitting  as  a  court  of  im- 
peachment, in  a  Supreme  Court,  in  district 
courts,  in  justices  of  the  peace,  and  such  other 
courts  inferior  to  the  Supreme  Court  as  may  be 
established  by  law,"  in  that  it  delegates  the 
power  to  create  the  municipal  courts  mentioned 
to  the  city  authorities. 

3.  CONBTITUTIONAI,     I>AW     4=348 — STATUTKS-r 

Constructiow  in  Favob  of  VALiniTY — Du- 
al Meaning. 
In  case  a  change  In  any  act  admits  of  a  dual 

meaning,  that  meaning  must  be  adopted  which 

upholds  the  act. 

4.  Constitutional  Law  «=948— Preh u uption 

of  CONSTlTUTIONALnr. 

Courts  cannot  declare  an  act  invalid  unless 
it  clearly,  palpably,  and  beyond  a  reasonable 
doubt  contravenes  some  constitutional  provi- 
sions. 

5.  Statutes  «=»64(1)— Invaliditt  in  Part. 

Where  different  sections  of  the  Compiled 
Laws  have  been  amended  so  as  to  make  the 
amendatory  act  conform  to  the  new  condition 
contemplated,  and  the  amendment  is  invalid  as 
to  one  section,  it  must  also  be  held  invalid  as  to 
all. 

6.  Statutos  «=>168  —  Repkai/— Uroonbtitu- 
TioNAL  Statute— Effkct. 

Where  an  amendatory  act  repeals  a  former 
law  upon  the  same  subject  and  the  amendatory 
act  is  held  invalid  on  constitutional  grounds,  the 
amendatory  act  is  impotent  to  repeal  the  whole 
law. 

Original  quo  warranto  proceedings  by  the 
State,  on  the  relation  of  Dan  B.  Shields, 
against  George  S^  Barker.  Petition  dis- 
charged without  costs. 

Stuart  P.  Dobbs  and  A.  G.  Horn,  both  of 
Ogden,  for  plaintiff.  E.  T.  Hulaniskl  and 
John  G.  Willis,  both  of  Ogden,  for  defendant 
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FRIOK,  C.  J.  Hmi.  Dan  B.  Shields,  as 
Attorney  General  of  this  state,  obtained 
leave  of  this  court  to  bring  this  action  In 
quo  warranto  as  an  original  proceeding.  The 
action  Is  Instituted  against  the  defendant 
George  S.  Barker  as  Judge  of  the  municipal 
court  of  Ogden  City  to  determine  bis  right  to 
discbarge  the  duties  as  such  Judge  and  to 
test  the  validity  of  chapter  107,  Laws  Utah 
1917,  p.  377. 

The  defendant  is  the  duly  elected  Judge  of 
the  municipal  court  of  Ogden  City  under  the 
provisions  of  Comp.  Laws  1907,  S  686i37. 
The  I.«gl.slature,  at  the  1917  session,  how- 
ever, amended  section  686x37,  supra,  togeth- 
er with  other  sections  which  we  shall  refer 
to  later  in  this  opinion.  It  is  contended  on 
the  part  of  the  defendant  that  the  amenda- 
tory art  of  1917  is  unconstitutional  and  void, 
and  that  he  is  lawfully  acting  under  the  old 
law.  Upon  the  other  hand,  it  is  insisted  that 
it  said  act  is  not  void,  then  the  old  law  un- 
der which  the  defendant  was  elected  and  is 
acting  has  been  repealed,  and  hence  he  is 
unlawfully  holding  and  exercising  the  func- 
tions of  a  public  oflSce. 

The  defendant  entejed  a  voluntary  appear- 
ance, and,  while  admitting  all  the  allegations 
of  the  complaint,  he,  nevertheless,  insists 
that  chapter  107,  Laws  Utah  1917,  Is  uncon- 
stitutional and  void,  and  for  that  reason  the 
old  law  is  still  in  full  force  and  effect.  The 
part  of  section  686x37  as  originally  enacted, 
and  which  is  material  here,  reads  as  follows: 

"In  all  cities  of  this  state  havinff  a  popula- 
tion of  more  than  lofiOO  and  leia  than  iO.OOO 
inhabiianta,  there  is  hereiy  created  a  court  to 

be  called  'the  Municipal  Court  for  CSty, 

Utah.' "    (Italics  ours.) 

The  section  then  prescribes  the  qualifica- 
tions of  the  Judge,  when  and  how  elected, 
and  the  term  of  ofllce,  etc  That  section  was 
amended  by  chapter  107  aforesaid  to  read  as 
follows: 

"That  in  all  cities  of  the  state  having  a  pop- 
ulation of  more  than  terenty-five  hundred  and 
less  than  fifty  thousand  inhabitants  may  create 
hy  ordinance  a  court  to  be  called  'the  Alunicinal 
Court  for City,  Utah.'  "    (Italics  oursl) 

[11  It  must  be  apparent  to  ail  that  the 
preposition  "in"  in  the  foregoing  quotation 
is  mere  surplusage,  and  it  therefore  will  re- 
ceive no  further  consideration. 

The  same  provisions  that  are  contained  In 
the  original  section  are  then  re-enacted  in 
the  amendatory  act,  except  that  the  first  elec- 
tion under  the  new  act  is  to  be  held  in  No- 
vember, 1917.  Our  Constitution,  article  8, 
1 1,  reads  as  follows: 

"The  judicial  power  of  the  state  shall  be 
vested  in  the  Senate  sitting  as  a  court  of  im- 
peachment, in  a  Supreme  Court,  in  district 
courts,  in  justices  of  the  peace,  and  such  other 
courts  inferior  to  the  Supreme  Court  as  may 
be  established  by  law." 

[2]  The  principal  questions  that  arise  in 
this  controversy  are:  Does  the  amendatory 
,flct  delegate  the  power  to  create  the  munic- 
ipal courts  mentioned  therein  to  the  city  au- 


thorities, of  the  cities  enumerated  in  the  act; 
and,  if  so,  may  that  power  be  delegated  by 
the  Legislature?  When  those  two  proposi- 
tions are  solved,  all  the  other  questions  are 
merely  incidental. 

What  is  meant  by  the  expression  "as  may 
be  established  by  law'*  in  the  constitutional 
provision  we  have  quoted?  To  our  minds 
the  expression  admits  of  but  one  meaning, 
and  that  is,  if,  in  the  Judgment  of  the  Legis- 
lature, It  becomes  necessary  to  e.stabllsh 
courts  in  addition  to  those  enumerated  in  the 
constitutional  provision,  then  the  Legisla- 
ture may,  by  law  duly  passed,  create  such 
other  courts  inferior  to  the  Supreme  Court  as 
In  the  Judgment  of  that  body  may  be  neces- 
sary. To  be  "established  by  law"  means 
Just  what  it  says,  namely,  by  a  law  duly 
passed  by  the  lawmakin.:?  power  of  this  state. 
The  Supreme  Court  of  Michigan  in  Pennell 
V.  Common  Council,  eta,  36  Mich.,  in  refer- 
ring to  what  is  meant  in  the  Michigan  CJonsti- 
tutlon  by  the  term  "law,"  at  page  190,  says: 

"We  have  heretofore  on  more  than  one  occa- 
sion intimated  that  the  penal  laws  referred  to 
in  the  state  C«onstitution  were  the  laws  of  the 
state.  The  term  'law,'  as  defined  by  the  ele- 
mentary writers,  emanates  from  the  sovereign- 
ty and  not  from  its  creatures.  The  legislative 
power  of  the  state  is  vested  in  the  state  Legis- 
lature, and  their  enactments  are  the  only  in- 
struments that  can  In  any  proper  sense  be  call- 
ed laws." 

The  question  in  that  case  waa  whether  cer- 
tain ordinances  ought  to  be  considered  laws 
within  the  purview  of  the  (constitution.  The 
intention  of  the  framers  of  the  constitutional 
provision  we  have  quoted  from  our  CJonsti- 
tutlon,  in  using  the  term  "law,"  Is,  however, 
much  clearer  and  stronger  than  was  the  case 
In  the  decision  Just  quoted  from.  Here  the 
framers  of  the  Constitution,  who  represented 
the  sovereign  people,  were  conferring  an  ex- 
press power  to  create  courts,  which  Is  the 
exclusive  prerogative  of  the  sovereign.  Upon 
whom,  therefore,  did  they  confer  the  power 
to  create  .such  courts?  Manifestly,  upon 
those  who  were  chosen  by  and  who  repre- 
sent the  people,  namely,  the  members  of  the 
Legislature  when  duly  assembled  to  enact 
laws.  How  were  such  courts  to  be  created? 
Most  clearly  by  the  only  method  known  to 
legislative  bodies,  namely,  by  the  passage  of 
a  law  in  due  and  proper  form.  "Inferior 
courts,"  therefore.  If  created  at  all,  must  be 
created  by  the  Legislature  by  the  adoption 
of  a  law  to  that  effect 

We  need  not  pause  to  point  out  that  the 
powers  delegated  to  the  I^eglslature  may  not 
be  redelegated  by  that  body,  and  that  in  no 
event  may  a  law  be  passed  except  by  the 
Legislature,  unless  the  Constitution  provides 
to  the  contrary.  In  this  instance  the  Clonstl- 
tutlon  requires  the  regular  method. 

While  counsel  on  both  sides  have  frankly 
conceded  that  the  amendatory  act  is  prob- 
ably unconstitutional,  yet,  In  view  that  courts 
are  very  reluctant  to  declare  laws  unconsti- 
tutional, they  have  suggested  that  the  amend- 
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atory  act  may  perhaps  be  construed,  so  that 
the  courts  mentioned  in  the  act  are  In  fact 
established  by  a  law  passed  by  the  Legisla- 
ture, and  that  the  act  merely  authorizes  the 
city  authorities  to  adopt  the  act  or  to  refuse 
to  do  so,  as  they  may  elect  Several  cases 
are  cited  In  which,  under  the  peculiar  word- 
ing of  the  acts  there  In  question,  such  acts 
were  so  construed.  Such  was  the  case  in 
State  ex  rel.  Hagestad  v.  Sullivan,  67  Minn. 
379,  69  N.  W.  1094 ;  Lytle  v.  May,  49  Iowa, 
224,  and  In  Page  v.  Millerton,  114  Iowa,  378, 
86  N.  W.  440.  We  could  subserve  no  good 
purpose  In  pausing  here  to  set  forth  the  acts 
that  were  passed  on  In  those  cases.  It  Is 
BUtHcient  to  call  attention  to  the  fact  tbat 
we  have  a  case  here  where  the  change  of  lan- 
guage between  the  original  and  amendatory 
acts  Is  radical  and  irreconcilable.  The 
change  is  not  one  where  there  merely  is  a 
change  of  expression  while  the  original  sense 
is  retained.  If  the  legislature  had  Intended 
to  create  the  courts  In  the  new  act,  there 
would  have  been  no  necessity  whatever  of 
changing  the  language,  in  that  regard,  of  the 
original  act.  That  change  aptly  and  clearly 
expressed  the  legislative  intention.  The  only 
purpose  of  changing  the  language,  therefore, 
was  to  bring  about  a  change  in  the  agency 
creating  the  courts.  Instead  of  the  Legisla- 
ture creating  the  courts,  as  was  done  in  the 
original  act,  that  power  was  conferred  on 
the  cities  In  the  amendatory  act. 

[3]  We  are  not  unmindful  of  the  fact  that 
It  is  our  duty  to  construe  and  apply  all  leg- 
islative acts  so  as  to  make  them  harmonious 
with  the  Constitution,  if  such  a  thing  is  pos- 
sible, and  in  case  a  change  in  any  act  admits 
of  a  dual  meaning,  we  must  adopt  tbat  mean- 
ing which  upholds  the  act 

[4]  Nor  are  we  permitted  to  declare  an  act 
invalid  unless  it  is  clearly,  palpably,  and 
beyond  a  reasonable  doubt  in  contravention 
of  some  constitutional  provision.  To  that 
effect  are  all  of  the  cases  decided  by  this 
court.  The  last  expression  upon  the  subject 
is  found  in  the  case  of  Rio  Grande  Lumber 
Co.  v.  Darke,  167  Pac.  241,  decided  at  this 
term.  In  order  to  hold  the  amendatory  act 
creating  the  courts  therein  mentioned  valid, 
we  would  not  only  have  to  ignore  and  go 
counter  to  every  known  rule  or  canon  of  con- 
struction, but  we  would  also  be  required  to 
disregard  the  manifest  Intention  of  the  Leg- 
islature as  expressed  in  the  amendatory  act. 
Let  us  pause  a  moment  to  examine  the  con- 
trolling words  of  the  amendatory  act  They 
are: 

"That  all  cities  of  the  state  having  a  popula- 
tion of  more  than  seventy-five  hundred  and 
less  than  fifty  thousand  inhabitants  may  create 
by  ordinance  a  court,"  etc. 

The  controlling  words  of  the  original  act 
before  It  was  amended  were: 

"In  all  cities  of  this  state  having  a  population 
of  more  than  15,000  and  less  than  40,000  in- 
habitants there  ia  hereby  created  a  court,"  etc. 


In  amending  the  original  act  the  Legisla- 
ture therefore  intended  to  accomplish  two 
purposes:  (1)  To  enlarge  the  class  and  there- 
by increase  the  number  of  cities  In  which 
municipal  courts  should  be  established ;  and 
(2)  instead  of  creating  such  courts  by  legis- 
lative edict  to  authorize  their  creation  by  the 
several  cities  coming  within  the  class  named 
in  the  act  No  reasonable  person  would 
contend  that  under  any  rule  of  construction 
it  would  be  permissible  to  construe  the  act 
to  the  effect  that  the  Legislature  did  not  in- 
tend to  change  the  number  of  Inhabitants 
and  thereby  to  enlarge  the  class  and  to  in- 
crease the  number  of  cities  to  which  the 
amendatory  act  would  apply  as  compared 
with  what  was  the  effect  in  those  resitects  in 
the  original  act  It  would,  however,  be. Just 
as  reasonable  to  hold  that  as  It  would  be  to 
bold  that  the  Legislature  intended  to  create 
the  courts  rather  than  to  delegate  the  power 
to  the  several  cities.  That  the  legislature 
Intended  to  accomplish  the  latter  purpose 
is  Just  as  clear  from  the  language  ustnl  as 
It  Is  tbat  it  intended  to  accomplish  the  for- 
mer. It  would  be  quite  as  reasonable  to 
hold  that  the  legislature  did  not  Intend  to 
enlarsre  the  clilss  of  cities  to  which  the 
amendatory  act  should  apply  as  It  would  be 
to  hold  that  it  did  not  intend  that  the  cities 
should  create  the  courts  mentioned  In  the 
act  To  hold  either  would  do  violence  to  all 
the  language  that  is  u.sed  in  that  portion  of 
the  act  we  have  quoted  above.  It  is  too 
clear  for  controversy,  therefore,  that  In  pass- 
ing the  amendatory  act  the  legislature  at- 
tempted to  delegate  a  power  which,  by  the 
Constitution,  is  expressly  conferred  on  that 
body;  and  in  doing  that  the  Legislature 
transcen(le<l  the  constitutional  provision  we 
have  quoted. 

It  Is  not  necessary  to  pursue  the  subject 
farther,  except  to  say  that  In  this  case  the 
whole  court  is  not  only  .satisfied  beyond  a 
reasonable  doubt,  but  all  of  us  are  satisfied 
beyond  all  possible  doubt,  that  in  passing 
the  amendatory  act  the  Legislature  Intend- 
ed to  actK>mplish  what  the  Constitution  does 
not  permit,  and  for  that  reason  the  act  is 
unconstitutional,  and  therefore  void  and  of 
no  effect 

[51  As  before  indicated,  the  Legislature  in 
the  same  act  also  amended  Comp.  Laws  1907, 
SS  686x4.1.  686x45,  and  686x46,  all  of  which 
were  parts  of  the  original  act.  The  question, 
therefore,  arises,  Are  those  amendments  so 
connected  with  the  amendatoiy  act  which  we 
have  Just  held  Invalid  that  they,  too,  must 
fall  as  part  of  the  act?  We  think  It  needs 
no  argument  to  show  that  the  latter  amend- 
ments were  adopted  to  make  the  amendatory 
act  as  a  whole  conform  to  the  new  condi- 
tions contemplated  by  the  amendment  of  sec- 
tion 686x37,  and  for  that  reason  the  latter 
three  sections  as  amended  must  also  be  held 
bad. 

[1]  The  amendatory  act,  however,  also  t«- 
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peals  "all  acts  and  parts  of  acts  In  conflict 
herewith."  and  hence  it  is  mooted  whether 
the  old  law  as  it  existed  before  the  amosda- 
tory  act  was  passed  is  not  repealed.  In 
Board  of  Education  v.  Hunter,  159  Pac.  1019, 
we  directly  held  that  where  an  amenda- 
tory act  repeals  a  former  law  upon  the  same 
subject  and  the  amendatory  a'-*  Is  held  in- 
valid on  constitutional  grounds,  the  amenda- 
tory act  is  impotent  to  repeal  the  old  law, 
and  that  the  old  law  remains  in  full  force 
and  efTect  as  though  the  amendatory  act  had 
not  been  passed.  The  law  with  respect  to  the 
municipal  court  in  Ugden  Clt.v  is  therefore  in 
force  precisely  as  it  was  before  the  amenda- 
tory act  was  passed. 

In  conclusion  we  desire  to  add  that  we 
wonid  have  saved  the  act  in  que.stion  had  it 
been  possible  for  ns  to  do  so  without  tran- 
scending the  Constitution,  since  we  are  of  the 
opinion  that  the  cities  included  within  the 
amendatory  act  are  entitled  to  municipal 
courts.  The  Tiegislatnre  should,  however, 
create  the  courts  and  define  their  powers 
and  Jurisidiction,  and  not  attempt  to  confer 
the  power  to  create  them  on  some  other 
agency.  The  Legislature  may  easily  provide 
courts  for  all  of  the  cities  included  in  the 
amendatory  act  by  merely  passing  an  act 
by  which  the  class  of  cities  in  which  such 
courts  are  created  Is  enlarged  as  in  the 
amenuatory  act. 

Oom  what  has  been  said  it  follows  that 
the  defendant  is  not  unlawfully  exercising 
the  functions  of  the  municipal  judge  of  Og- 
den  City,  but  that  he,  in  all  respects,  is  dis- 
charging the  duties  imposed  on  him  as  such 
judge  according  to  law.  It  is  therefore  or- 
dered that  the  petition  of  the  Attorney  Gen- 
eral be,  and  the  same  is  hereby,  dismissed, 
without  costs. 

McCARTT,  CORPMAN,  THURMAN,  and 
GIDEON,  JJ.,  concur. 


(50  VUh,  2E1) 

CAIN  V.  STEWART  et  ur.     (No.  2972.) 

(Supreme  Court  of  Utah.     Aug.  20,  1017.) 

Appeal  and  Error  «=>907(2)— Presumptions 
— Favoring  Trial  Court  —   Support   or 
FiNDiNos  BT  Testimony. 
In   the   absence   of   any   testimony,   if   the 
findings   are   supported   by   the   pleadings,   the 
Supreme  Court  assumes   that   there   whs   testi- 
mony to  support  the  trial  court's  findings. 

Appeal  from  District  Court,  Salt  Lalce 
County:  F.  C.  Loofbourow,  Judge. 

Action  by  Addison  Cain  against  S.  R.  Stew- 
art and  Francis  M.  Stewart,  his  wife.  From 
a  Judgment  for  plaintier,  defendants  appeal. 
Affirmed. 

K  O.  Palmer,  of  Salt  lake  City,  for  ap- 
pellants.   Addison  Cain,  in  pro.  per. 

6IDEX>N,  J.  This  .is  a  second  appeal  in 
this  action.    Reference  is  made  to  the  former 


opinion  of  this  court,  announced  October  6, 
1915.  for  a  statement  of  the  facts.  Cain  v. 
Stewart.  47  Utah,  160,  162  Pac.  465. 

The  judgment  on  that  appeal  was  reversed, 
being  excessive,  and  was  remanded  to  the  dis- 
trict court,  with  directions  to  re-examine  the 
evidence,  calculate  the  amount  due  in  ac- 
cordance with  the  rule  of  partial  payments, 
make  findings  of  fact  and  conclusions  of  law, 
and  to  enter  judgment  That  the  district 
court  did,  and  entered  judgment  on  the  lltb 
day  of  January,  1016.  This  appeal  is  from 
that  judisment  and  is  upon  the  judgment  roll. 

The  testimony  is  not  before  this  court, 
either  on  the  original  appeal  or  on  this  ap- 
peal, and  we  have  no  way  of  determining 
from  the  record  as  to  whether  the  amount 
found  by  the  district  court  is  supported  by 
the  testimony.  In  the  absence  of  any  testi- 
mony, when  the  findings  are  supirarted  by 
the  pleadings,  we  assume  that  there  was 
testimony  to  support  the  findings  of  the  trial 
court.  Under  the  state  of  the  record  all  tliat 
this  court  can  do  is  to  affirm  the  Judgment 

Complaint  is  made  that  the  property  de- 
scribed in  the  complaint  had  been  sold  under 
the  former  Judgment,  and  the  premises  pass- 
ed into  the  possession  of  the  pluintlff,  and 
that  the  district  court  in  entering  the  second 
Judgment,  should  have  taken  into  account 
and  allowed  the  defendants  the  reasonable 
rental  value  of  the  premises  during  the  time 
they  were  occupied  by  the  plaintiff.  That 
the  district  court  was  not  authorized  or  in- 
structed to  do.  Under  the  mandate  of  this 
court  that  court  was  required  to  re-examine 
the  evidence  and  ascertain  the  proper 
amount  due  and  enter  Judgment  for  that 
amount  It  might  be  suggested,  however,  that 
If  the  plaintiff  occupied  premises  belonging  to 
the  defendants  prior  to  his  legal  right  so  to 
do,  plaintiff  would  I)e  liable  to  the  owners 
for  the  reasonable  rental  or  use  of  the  prem- 
ises during  such  time  under  proceedings  to 
recover  such  rental. 

Under  the  state  of  the  record  before  tills 
court  we  are  satisfied  that  it  is  our  duty  to 
afllrm  the  judgment  of  the  district  court 

Such  is  the  order. 

PRICK,  C.  J.,  and  CORPMAN,  McCARTT, 
and  THURMAN,  JJ.,  concur. 

am  Kan.  41«) 

HOLLOW  AY  V.  PEOPLE'S  WATER  CO. 

(two  cases).     (Nos.  18967,  19917.) 

(Supreme   Court   of  Kansas.     May   12,   1917. 

Rehearing  Denied  June  15,  1917.) 

(Byllabut  by  the  Court.) 

1.  Appeal  and  Error  «=»1054(1)— Harmless 
Error— Admission  of  Evidence. 

The  admiasion  in  evidence  of  a  certain  dep- 
osition and  letter,  if  error,  was  immaterial 

2.  Injunction   «=>210— Ordse— Reitainino 
Cau  be— Jurisdiction. 

That  portion  of  the  decree  of  May  IS,  1912, 
retaining  the  cause  "for  further  orders  should 
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the  same  be  deemed  necessary  in  the  future,  to 
in  justice  and  equity  conserve  and  protect  the 
rights  of  res^)ective  parties  hereto,  left  the 
court  with  jurisdiction  to  modify  or  change  such 
decree  at  a  subsequent  term  and  before  final  dis- 
missal of  the  suit 

3.  Injunction  €=>230(3)— Waters  and  Wa- 
ter Courses  «=>20S>— Indirect  Contempt- 
Decree— Sufficiency  OF  Evidence. 

The  evidence  supports  the  findings  and  de- 
crees and  orders  of  the  trial  court. 

4.  Schools  and  School  Dibtrictb '4=917  — 
Funds— Fines  fob  Contempt. 

Under  Const,  art  6,  J  6  (section  208  of  the 
General  Statutes  of  1915),  the  fine  for  contempt 
in  violating  an  injunction  goes  to  the  support 
of  common  schools,  although  the  proceeding  to 
punish  for  such  contempt  Tvas  in  this  case  civil 
rather  than  criminal. 

6.  Injunction  «=>232—Violatioh— "Resti- 
tution." 

"Restitution,"  as  used  in  section  7158  of 
the  General  Statutes  of  1915,  when  applied  to 
the  situation  here  presented,  means  to  restore, 
reimburse,  or  malie  good. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Restitu- 
tion.] 

6.  Injunction  «=»232  —  Violation  —  Fine  — 
Expenses. 

For  violation  of  the  injunction,  it  was  prop- 
er to  fine  the  defendants,  and  also  to  require 
them  to  pay  the  plaintiff  the  sum  named  to  com- 
pensate tier  for  her  expenses  incurred  in  the 
prosecution  of  her  action. 

7.  Contempt  ®=»63(1)— Indibhct  Contempt- 
Payment  OB  Fine.  . 

While  it  was  incorrect  and  therefore  errone- 
ous to  call  such  payment  a  fine,  to  reverse  for 
this  misuse  of  the  word  "fine"  would  be  an  ex- 
cess of  nicety,  and  hence  the  judgment  as  cor- 
rectly construed  is  affirmed. 

Appeal  from  District  Court,  Woodson 
County. 

Action  for  Injunction  by  Mary  J.  IloUoway 
against  the  People's  Water  CJompauy.  In- 
junction granted,  and  cause  retained  for  fur- 
ther orders,  and,  on  plaintiff's  motion,  order 
modified,  motion  for  new  trial  denied,  and 
defendant  appeals,  and  In  wbidi,  on  plain- 
tiff's subsequent  accusations,  the  company 
and  its  president  and  general  manager  were 
found  guilty  of  Indirect  contempt  from  which 
order  they  appeal,  and  the  two  appeals  were 
consolidated.    Judgment  afllrmed. 

G.  R.  Stephenson,  of  Yates  Center,  and 
Frank  O.  Drennlng,  of  Topeka,  for  appellant. 
Lamb  &  Hogueland,  of  Yates  Center,  and  F. 
W.  Casner,  of  Kansas  City,  Mo.,  for  appellee. 

WEST,  J.  The  plaintiff,  who  resides  and 
owns  property  In  block  17  in  the  city  of 
Yates  Center,  sued  the  water  company  to 
enjoin  it,  and  its  officers,  agents,  and  em- 
ployes, frum  permitting  water  to  escape  from 
Its  pipes  and  tank  In  such  a  manner  as  to 
fall  upon  her  property,  alleging  that  on 
numerous  occasions  her  premises  had  been 
Hooded  by  the  overflow  of  the  steel  tank  of 
the  defendant  situated  in  block  17.  The 
court  found  that  the  company  had  repeated- 
ly caused  Its  tank  to  overflow  the  plaintiff's 
premises  to  her  inconvenience  and  damage. 


sometimes  by  the  uiuToidable  clogging  of 
valves  or  other  natural  causes,  and  at  numer- 
ous times  from  lack  of  care  on  the  part  of 
its  employes,  and  ordered  that  the  company, 
its  officers  and  any  one  acting  for  or  on  Its 
behalf,  be  enjoined  to  exercise  due  care  in 
the  furnishing  and  adjustment  of  the  ma- 
chinery and  appliances  at  and  about  the  wa- 
ter plant  and  tank  to  prevent  the  overflow  of 
the  latter  so  as  to  orerflow  or  otherwise  in- 
jure the  property  of  the  plaintiff:  that  if 
by  injury  or  accident  to  the  machinery,  or 
by  failure  of  the  appliances  at  the  power 
bouse  to  register  the  altitude  of  water  in  tlie 
tank,  the  company  and  its  employes  should 
have  no  actual  knowledge  or  .notice  of  such 
overflow,  then,  upon  notice  given  it,  the  de- 
fendant was  required  to  take  proper  steps 
to  place  such  machinery  and  appliances  in 
order  and  stop  and  prevent  such  overflow. 
It  was  further  ordered  that  they  be  restrain- 
ed and  enjoined  from  wantonly,  maliciously, 
recklessly,  or  carelessly  causing  or  permit- 
ting such  overflow.  The  last  paragraph  of 
the  decree  was  In  these  words: 

"It  is  further  considered,  ordered,  adjud:;cd, 
and  decreed  tliut  this  cause  be  retained  by  the 
court  for  further  orders  should  same  be  dcemeil 
necessory  in  the  future,  to  in  justice  and  equity 
properly  conserve  and  protect  the  rights  of  re- 
spective parties  hereto. 

After  the  close  of  the  term  the  plaintiff 
filed  a  motion  to  vacate  and  modify  the  de- 
cree and  to  render  another  in  lieu  thereof, 
setting  up  that  since  May  13,  1912,  the  de- 
fendant had  caused,  suffered,  and  permitted 
its  tank  to  overflow  large  quantities  of  wa- 
ter upon  her  land  12  different  times.  This 
motion  was  supported  by  the  affidavits  of 
two  witnesses,  who  testified  to  numerous 
overflows  since  the  date  of  the  decree.  The 
defendant  sought  to  show  that  Instructions 
had  been  given,  to  its  employes  to  use  more 
than  ordinary  precaution  to  prevent  over- 
flow and  that  the  best-known  appliances  were 
u.sed.  The  decision  on  the  motion  was  ren- 
dered July  14,  1013,  enjoining  the  company, 
its  officers  or  agents,  or  any  one  acting  on  its 
liehalf,  from  so  operating  its  machinery,  ap- 
pliances, and  water  tank  as  to  catKe  an  over- 
uow  upon  the  plaintiff's  premises,  and  modi- 
fying the  decree  of  injunction  rendered  May 
i:^,  1912,  so  as  to  conform  to  the  later  de- 
cree. From  this  an  appeal  was  taken,  the 
record  reciting  the  filing  of  a  motion  for  a 
new  trial  and  Its  denial.  It  Is  contended 
that  no  record  of  such  motion  can  be  found, 
but  owing  to  the  recital  In  the  abstract  and 
the  statements  of  counsel  upon  the  argument 
— and  later  by  affidavits — it  must  be  deemed 
that  such  motion  was  filed  and  overruled. 
March  21,  1914,  the  plaintiff  filed  accusa- 
tions against  the  president  and  general  man- 
ager, charging  them  with  indirect' contempt 
iiy  rei)eatedly  iiermitting  the  tank  to  over- 
flow on  tlie  premises  of  the  plaintiff  on  some 
17  different   dates,   and  charging  that  each 
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of  these  officers  wholly  neglected  to  give 
proper  supervision  to  the  pumping  and  stor- 
ing of  water  In  the  tank  by  neglecting  to 
put  In  an  electric  altitude  gauge,  and  whol- 
ly failed  to  make  any  provision  whatever  to 
prevent  overflow,  and  failed  to  have  an  em- 
ploy4  on  duty  at  all  times,  when  pumping 
water  Into  the  tank,  to  receive  telephone 
calls  when  the  tank  overflowed,  and  failed 
to  prevent  such  overflows  after  being  noti- 
fied on  two  days  mentioned  and  on  other 
days  referred  to.  Respondents  moved  to 
strike  from  the  accusations  certain  portions 
thereof,  which  motion  was  overruled,  where- 
upon they  moved  to  quash  the  accusations, 
which  motion  was  likewise  overruled,  also 
a 'demurrer,  after  which  they  filed  their  veri- 
fied answer,  denying  any  violation  of  the 
court's  Injunction,  or  any  wish  or  desire  to 
violate  It.  and  asserting  their  will  and  wish 
to— 

"sustain  the  general  scheme  of  good  govem- 
ment,  including  respect  and  submission  to  all 
orders  and  judsments  of  all  courts  of  acknowl- 
edged and  accredited  jurisdiction  until  audi  or- 
ders or  jud;;ments  were  and  are  properly  mod- 
ified, set  aside,  or  reversed,  accordine  to  the 
regular  order  and  proceeding  of  law,  and  in  par- 
ticular the  orders  and  judgments  of  this  court 
as  the  court  of  general  jurisdiction  within  and 
for  the  judicial  oistrict  wherein  defendant  com- 
pany is  located  and  operating,  and  that  all  orders 
and  judgments  of  this  court  have  been  complied 
with  to  the  full  and  utmost  extent." 

Further,  that  they  were,  with  the  exerdse 
of  all  human  care,  unable  to  comply  with  the 
decree,  and.  If  there  had  been  a  seeming  vio- 
lation, it  was  because  it  was  not  within  their 
power  to  prevent  such  apparent  noncompli- 
ance. Then  followed  a  statement  as  to  the 
franchise  and  function  of  the  defendant,  its 
duties  and  requirements,  and  an  assertion 
that  the  tank  was  equipped  with  the  most 
practically  scientific  and  perfect  device  for 
automatically  cutting  off  the  service  that 
could  be  procured  or  placed  thereon.  They 
also  alleged  that  the  company  had  appealed 
from  the  decree  on  which  the  accusations 
were  based,  and  charged  that  the  latter 
were  made  from  "spite,  vlciousness  and  an- 
tagOTiism  to  defendant  company  and  the  pub- 
lic in  general.  •  •  •"  The  accusations 
were  heard  by  the  court,  and  the  testimony 
of  five  witnesses  for  the  plaintiff  was  pro- 
duced. Various  overflows  were  described, 
some  of  which  extended  to  the  premises  of 
the  plaintiff,  who  testified  that  the  tank 
overflowed  March  3,  7,  8,  10,  1914,  and  Octo- 
ber 10,  1913. 

"It  ran  over  in  great  quantities:  it  was  so 
wet  ail  over  dly  yard  that  the  children  got  their 
feet  Wet:  water  was  sprinkling  all  over  my 
yard.  My  yard  was  all  covered  with  water  on 
the  7th.  It  ran  over  again  on  the  8th  nnd  twice 
on  Sunday.  That  was  in  March,  1914.  It  de- 
layed me  making  garden.  It  made  it  so  wet  I 
had  to  put  on  my  rubbers  to  get  out" 

A  demurrer  to  the  evidence  was  overruled, 
nnd  respondents  testified  as  to  the  efforts  they 
bad  made  to  prevent  overflow.   The  president 


stated  that  he  had  studied  practically  all  the 
schemes  to  keep  tanks  from  overflowing,  and 
had  tried  very  hard  to  keep  this  tank  from 
overflowing,  and  had  not  knowingly  or  Inten- 
tionally permitted  it  to  overflow.  The  gen- 
eral manager  testifled  that  he  had  received 
no  complaint  from  the  plaintiff  of  any  over- 
flow, that  he  had  the  valve  replaced  on  oc- 
casion of  leakage  at  one  time,  and  had  in- 
structed the  pumpers  that  the  tank  must  not 
overflow,  that  it  was  necessary  to  keep  it 
practically  full  to  give  pressure  for  fire  pro- 
tection, and  he  knew  of  no  mechanical  device 
that  would  absolutely  prevent  overflow.  In 
rebuttal  a  deposition  was  offered  and  objected 
to.  The  ruling  on  the  objection  .was  observ- 
ed and  the  deposition  was  read.  This  de- 
scribed a  certain  valve  the  witness  claimed 
would  prevent  overflow -"as  near  as  anything 
automatic,  can  do  so."  The  plaintiff  then  of- 
fered in  evidence  a  letter  from  the  company 
making  or  selling  this  valve,  which  letter  was 
addressed  to  the  plaintiff's  attorney,  and  set 
forth  the  merits  of  the  device,  which  letter 
was  objected  to  but  read,  the  ruling  on  its 
omission  being  reserved.  The  president  tes- 
tified that  be  bad  never  heard  of  but  one 
valve  of  the  kind  described  in  use  in  this 
coantry,  and  that  that  one  did  not  work  cor- 
rectly. The  abstract  recites  that  no  evidence 
of  negligence,  wantonness,  wilfullness,  or  in- 
tention was  offered  by  the  plaintiff.  The 
court  found  the  company  and  the  respond- 
ent's president  and  general  manager  guilty  of 
indirect  contempt  as  charged. 

"It  is  therefore  considered,  ordered,  and  ad- 
judged that  the  defendants  pay  a  fine  of  one 
hundred  dollars  ($100.00),  and  it  is  further  con- 
sidered, ordered,  and  adjudged  that  of  such  fine 
$75.00  thereof  l>e  paid  to  Mary  J.  Holloway, 
plaintiff,  to  compensate  her  for  expenses  incur- 
red in  the  prosecution  of  her  action." 

From  this  order  the  respondents  appeal, 
and  the  two  appeals,  the  two  causes  having 
been  consolidated,  .were  presented,  and  are 
(Considered  together. 

Twenty  specifications  of  error  are  urged 
covering  the  various  rulings  in  all  the  hear- 
ings referred  to,  including  considerable  com- 
plaint about  the  insufficiency  of  the  accusa- 
tions filed  In  the  contempt  matter.  The  main 
contentions,  however,  center  around  the  no-  - 
tlon  that  the  first  injunction  was  a  finality, 
and  the  attempt  of  the  court  to  hold  the  case 
open  for  future  orders  waa  a  nullity;  the 
alleged  error  in  opening  up  and  modifying 
this  decree  at  a  sub^uent  term ;  the  insuf- 
ficiency of  the  evidence  to  warrant  the  Judg- 
ment rendered  in  the  contempt  proceeding; 
and  the  alleged  invalidity  of  that  portion  of 
the  Judgment  requiring  three-fourths  of  the 
fine  to  be  paid  to  the  plaintiff. 

[1]  Serious  complaint  is  made  of  admission 
in  evidence  in  the  injunction  matter  of  a  dep- 
osition and  letter.  It  is  necessary  only  to 
say  that  in  such  a  trial  before  the  court  with- 
out a  Jury  an  examination  of  their  contents 
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sbowa  that  they  could  not  have  had  any  prej- 
udicial effect,  and.  If  any  error  was  commit- 
ted (Gen.  Stat  1915,  |  3107),  It  was  Imma- 
terlaL 

Stress  is  laid  on  the  public  service  nature, 
functions,  and  requirements  of  the  defendant 
water  company,  and  on  the  doctrine  that  its 
duties  to  the  inhabitants  of  Yates  Center  are 
paramount  to  the  rights  of  adjacent  property 
owners  who  may  in  a  slight  degree  t>e  dam- 
aged or  inconvenienced  by  leakage  or  over- 
flows. On  the  other  hand,  attention  is  called 
to  numerous  decisions  that  the  duties  of  a 
water  company  do  not  authorize  or  Justify 
the  creation  of  a  private  nuisance.  With 
both  these  doctrines  .we  are  in  full  accord, 
and  the  appeals  will  be  considered  in  the 
light  of  both  theories,  which  are  not  only 
well  established  but  harmonious. 

[2]  No  attempt  will  be  made  to  settle  the 
dictionary  question  as  to  whether  Ihe  decree 
of  May  13,  1912,  was  final  or  Interlocutory. 
Definitions  do  not  always  define.  The  journal 
entry  bears  abundant  evidence  on  its  face  of 
Judicial  intention  to  put  the  parties  in  proper 
relation  to  each  other,  or  at  least  require 
them  to  act  in  such  relation,  retaining  full 
Jurisdiction  to  make  other  or  different  orders 
as  future  exigencies  might  arise.  Judge 
Story,  in  bis  work  on  Equity  Jurisprudence, 
vol.  1  (13tb  Ed.)  p.  21,  said : 

"But  courts  of  equity  are  not  so  restrained. 
Although  tbey  have  prescribed  forms  of  proceed- 
ings, the  latter  are  flexible,  and  may  be  suited 
to  the  different  postures  of  cases.  Tbey  may 
adjust  their  decrees  so  as  to  meet  most,  if  not 
all.  of  these  exigencies;  and  they  may  vary, 
qualify,  restrain,  and  model  the  remedy  so  as 
to  suit  it  to  mutual  and  adverse  claims,  con- 
trolling equities,  and  the  real  and  substantial 
rights  of  all  the  parties.  •  ♦  •  So  that  one 
of  the  most  striking  and  distinctive  features  of 
courts  of  equity  is  that  tbey  can  adapt  their 
decrees  to  aU  the  varieties  of  circumstances 
which  may  arise,  and  adjust  them  to  all  the 
peculiar  rights  of  all  the  parties  in  interest. 

"Sometimes  the  character  of  the  decree  as 
final  or  interlocutory  may  be  affected  by  what 
the  decree  itself  declares  in  this  regard,  as  in- 
dicating the  purpose  of  the  court  with  respect 
to  further  proceedings;  but,  if  the  decree  ia 
in  its  effect  necessarily  interlocutory,  it  can- 
not be  made  final  by  any  phraseology  or  style 
tending  to  so  characterize  it."    16  Cyc.  472. 

"The  injunction  should  be  broad  enough  to 
cover  the  whole  case,  but  it  may  be  granted  as 
'to  part  of  the  bill  and  refused  as  to  the  rest. 
It  may,  in  a  proper  case,  provide  for  a  modifica- 
tion of  the  injunction  when  changed  conditions 
require  it"    22  Cyc.  966. 

The  court  is  one  of  general  Jurisdiction, 
and  bad  unquestioned  Jurisdiction  of  the 
parties  and  the  subject-matter,  and,  as  in  any 
other  case,  questions  of  continuance  or  dis- 
missal were  matters  v^ry  largely  of  discre- 
tion, and  it  would  go  counter  to  its  plain  in> 
tmtion  and  equally  plain  prerogative  to  hold 
that  the  order  made  concerning  the  manage- 
ment of  this  plant  by  the  defendant  caused 
the  Jurisdiction  of  the  court  to  end  with  the 
ending  of  the  term. 

[>]  Reading  the  record  in  cold  blood,  nn- 


colored  by  the  manifest  feeling  of  impatience 
with  the  plaintiff  and  with  the  result  of  the 
hearings  possessed  by  the  defendants,  we 
have  no  difficulty  In  holding  that  the  evidence 
warranted  the  court  In  decreeing  the  defend- 
ants to  be  in  contempt  Nothing  has  been 
suggested,  and  nothing  occurs  from  exam- 
ination and  reflection,  constituting  a  sufS- 
dent  excuse  for  the  repeated  interference 
with  the  plaintifTs  premises  by  the  overflow 
of  the  defendant's  tank.  Finding  tliat  she 
had  been  so  many  times  before,  during,  and  . 
after  Judgment  confronted  with  a  condition 
amounting  to  the  maintenance  of  a  nuisance, 
it  was  in  accordance  with  her  rights  and 
no  impairment  of  defendant's  rights  that 
adjudication  of  contempt  was  made. 

[4]  We  cannot  agree  with  the  defendants 
that  the  proceeding  was  criminal  in  its  na- 
ture in  the  sense  of  a  prosecution  for  crime ; 
for,  while  the  statute  provides  that  the  trial 
shall  proceed  "upon  testimony  produced  as 
in  criminal  cases,  and  the  accused  shall  be 
entitled  to  be  confronted  with  the  witnesses 
against  him."  the  proceeding  in  this  case  was 
not  for  the  purpose  of  enforcing  the  criminal 
statutes,  but  for  the  vindication  of  the  plain- 
tiff's rights  to  be  let  alone  and  live  untroubled 
by  repeated  overflows  on  her  property  caused 
by  the  acts  or  carelessness  of  the  defendants. 
The  segls  of  section  6  of  article  6  of  tlie  Con- 
stitution is  raised  and  thus  quoted  in  defend- 
ant's brief: 

'That  all  fines  shall  go  to  the  school  fund 
of  the  county  in  which  the  money  is  paid  or  fine 
collected,  for  the  support  of  the  common 
schools." 

The  correct  reading  is: 

"And  the  proceeds  of  fines  for  any  breach 
of  the  penal  laws,  shall  be  exclusively  applied 
in  the  several  counties  in  which  the  money  is 
paid  or  fines  collected,  to  the  support  of  common 
schools."     Gen.  SUt  1915,  f  2^ 

Violation  of  a  temporary  injunction  was  by 
the  Circuit  Court  of  Appeals  of  the  El^tb 
Circuit  held  to  be  civil  and  not  criminal  con- 
tempt in  Merchants'  Stock  &  Grain  Co.  t. 
Board  of  Trade,  187  Fed.  398,  109  G  C.  A. 
230,  citing  numerous  authorities.  To  a  sim- 
ilar effect  is  Kreplik  v.  Couch  Patents  Co, 
190  Fed.  565,  111  C.  C.  A.  381 ;  Morehouse  v. 
Giant  Powder  Co.,  206  Fed.  24,  124  C.  C.  A. 
158;  and  Bessette  v.  W.  B.  Conkey,  194  U. 
S.  324,  24  Sup.  Ct.  665,  48  L.  Ed.  997.  See. 
also,  Gompers  v.  Buck's  Stove  &  R.  Co..  221 
U.  S.  418,  31  Sup.  Ct  492,  56  L.  Ed.  797.  34 
li.  R.  A.  (N.  S.)  874,  and  O'Brien  t.  People, 
216  III.  354,  75  N.  E.  108,  108  Am.  St  Rep. 
219,  3  Ann.  Cas.  966.  In  Merohants'  Stock 
&  Grain  Co.  v.  Board  of  Trade  case  it  was 
said  in  the  opinion: 

"The  truth  is  that  substantial  benefit  to'  a 
private  party  preponderating  over  that  to  the 
government  is  the  distinguishing  characteristic  of 
a  civil  contempt,  and  that  benefit  is  often  as 
great  and  it  arises  as  frequently  from  judg- 
ments for  contempts  for  disobedience  of  a  pro- 
hibitory as  of  a  mandatory  order  or  judgment" 
187  Fed.  40O,  109  a  a  A.  232. 
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In  the  Bessette  Case  the  Supreme  Court 
quoted  from  Judge  Sanborn's  opinion  In  Re 
NeWtt,  117  Fed.  448,  64  0.  0.  A.  622,  with  ap- 
proval: 

"Proceedings  for  contempts  are  of  two  class- 
cfl — those  prosecuted  to  preserve  the  power  and 
▼indicate  the  dignity  of  the  courts  and  to  pun- 
ish for  disobedience  of  their  orders,  and  those 
instituted  to  preserve  and  enforce  the  rights  of 
private  parties  to  suits  and  to  compel  obedience 
to  orders  and  decrees  made  to  enforce  the 
rights  and  administer  the  remedies  to  which  the 
court  has  found  them  to  be  entitled.  The  for- 
mer are  criminal  and  punitive  in  their  nature, 
and  the  government,  the  courts,  and  the  people 
are  interested  in  their  prosecution.  The  latter 
are  civil,  remedial,  and  coercive  in  their  na- 
ture, and  the  parties  chiefly  in  interest  in  their 
conduct  and  prosecution  are  the  individuals 
whose  private  rights  and  remedies  they  were  in- 
stituted to  protect  or  enforce."  194  U.  S.  328, 
24  Sup.  Ct.  666,  48  L.  Ed.  997. 

"It  may  not  be  always  easy  to  classify  a 
particular  act  as  belonging  to  either  one  of  these 
two  classes.  It  may  partake  of  the  character- 
istics of  both.  A  significant  and  generally  de- 
terminative feature  is  tbat  the  act  is  by  one 
party  to  a  suit  in  disobedience  of  a  special  order 
made  in  behalf  of  the  other."  194  U.  S.  320, 
24  Sup.  Ct  667,  48  L.  Ed.  997. 

Very  recently.  In  Barton  v.  Barton,  99^  Kan. 
727,  163  Pac.  179,  we  had  occasion  to  con- 
sider a  cognate  question — contempt  for  vio- 
lating an  order  made  in  a  divorce  case  for  ex- 
penses and  support  of  a  minor  dilld.  It  was 
there  said  the  primary  object  of  the  proceed- 
ing was  to  protect  private  rights  and  only 
Inddentally  to  vindicate  the  authority  of 
the  law. 

"While  the  pnnishmeut  of  such  contempt  takes 
on  a  criminal  phase,  it  is  really  remedial  in 
character,  and  is  sometimes  designated  as  a  civil 
contempt."    99  Kan.  728,  163  Pac.  180. 

So  it  can  hardly  be  said  that  the  fine  in 
question  was  by  the  constitutional  provision 
referred  to  required  to  be  paid  to  the  coun- 
ty for  the  support  of  common  schools.  But 
in  1868  the  Legislature  enacted  section  8257 
<tf  the  General  Statutes  of  1915,  requiring 
tbat: 

"All  fine*  and  penalties  imposed  and  all  for- 
feitures incurred  in  any  county  shall  be  paid  into 
the  treasury  thereof,  to  be  appUed  to  the  sup- 
port of  the  common  school." 

[S-71  Regardless  of  the  Constitution,  this 
would  reqnlre  any  fine  imposed  to  be  thus 
appUed ;  but  at  the  same  time  the  Legislature 
enacted  section  7158,  a  slight  verbal  change 
being  made  in  1909,  providing  that  for  viola- 
tion of  an  Injnnction  the  guilty  party  may 
be  required — 

"to  pay  a  fine  not  exceeding  two  hundred  dol- 
lars, to  make  immediate  restitution  to  the  party 
injured,  and  give  further  security  to  obey  the 
injunction;  or,  in  default  thereof,  he  may  be 
committed  to  close  custody  until  he  shall  fully 
comply  with  such  requirements,  or  be  otherwise 
legally  discharged." 

Under  this  he  may  be  fined,  the  proceeds 
going  to  the  county  school  fund.  He  may 
be  required  also  to  give  bond  to  obey  the 
injunction  even  when  restitution  is  not  re- 
quired, as  in  State  v.  Lindsay,  85  Kan.  192, 
116  Pac.  209.     Quite  naturally,  it  is  com- 


plained that  in  this  instance  the  court  un- 
dertook to  Impose  a  fine  and  divert  three- 
fourths  of  It  to  the  benefit  of  the  plaintiff. 
This  contention  is  apparently  borne  out  by 
the  language  of  the  Journal  entry.  There 
are  precedents  for  this  sort  of  a  Judgment 
In  Merchants'  Stock  &  Grain  Co.  v.  Board 
of  Trade,  the  defendants  were  adjudged  to 
pay  a  fine,  three-fourths  to  the  complainant 
and  one-fourth  to  the  government  It  was 
there  said  (187  Fed.  402,  109  C.  C.  A.  234) 
that  the  main  effect  as  well  as  the  object  of 
Judgment  for  contempt  was — 
"to  coerce  the  defendants  to  obey  the  injunc- 
tion and  to  cease  their  continuing  appropriation 
of  the  complainant's  property,  and  the  punitive 
element  in  it  is  subordinate,  incidental,  and, 
so  far  as  the  discussion  and  determination  of 
this  question  is  concerned,  negligible." 

In  Kreplik  v.  Conch  Patent  Co.,  190  Fed. 
565.  569,  HI  C.  C.  A.  381,  885,  the  First  Cir- 
cuit Court  of  Appeals  said: 

"The  court  holds  that  the  proper  remedial 
relief  for  a  disohedience  of  on  injunction  in  the 
equity  cause  before  it  would  hsve  been  to  have 
imposed  a  fine  for  the  use  of  the  complainant, 
measured  in  some  degree  by  the  pecuniary  In- 
jury caused  by  the  act  of  disobe<lience." 

In  Morehouse  v.  Giant  Powder  Go.,  206 
Fed.  24,  124  C.  G.  A.  158,  these  rulings  were 
referred  to  with  apparent  approval.  Also 
in  case  of  Independence  Paper  Co.,  228  Fed. 
787.  In  the  Gompers  Case,  221  U.  S.  441, 
449,  31  Sup.  Ct  492,  501  (56  L.  Ed.  797.  34 
L.  R.  A  [N.  S.]  874),  the  Supreme  Court  said: 

"But  as  the  act  of  disobedience  consisted  not 
in  refusing  to  do  what  had  been  ordered,  but  in 
doing  what  had  been  prohibited  by  the  injunc- 
tion, there  could  be  no  coercive  imprisonment 
and  therefore  the  only  relief,  if  any,  which  'the 
nature  of  the  iietitioner's  case'  admitted,  was  the 
imposition  of  a  fine  payable  to  the  Bute's  Stovt 
&  Range  Company," 

In  Stollenwerk  v.  Klevenow,  151  Wis.  366, 
364,  139  N.  W.  203,  206,  attorney's  fees  were 
paid  to  the  plaintiff  as  a  part  of  the  punish- 
ment for  contempt: 

"The  employment  of  attorneys  meant  assum- 
ing an  obligation  that  they  be  paid  for  their  serv- 
ices. Such  employment  resulted  in  loss  and  dam- 
age to  the  plaintiffs  to  the  extent  of  the  amount 
they  were  legally  obliged  to  pay  for  such  serr* 
ices.  Such  loss  was  occasioned  solely  by  the 
contumacious  conduct  of  certain  of  the  defend- 
ants. Actual  loss  and  damage  was  produced  and 
resulted  to  the  plaintiffs  by  reason  of  the  mis- 
conduct of  which  they  complained,  •  *  »  and 
therefore  the  court  was  right  in  awarding  indem- 
nity to  the  plaintiffs." 

High  on  Injunctions  (4th  Ed.)  |  1467,  of 
volume  2,  says : 

"And  it  is  a  proper  punishment  to  require  a 
party  who  has  violated  an  injunction  to  pay  the 
actual  damages  which  have  been  sustained  by 
the  plaintiff  by  reason  of  such  violation,  with  the 
costs  of  the  proceedings  for  contempt.  But 
where  there  had  been  a  clear  and  willful  viola- 
tion of  the  injunction,  it  was  held  proper  to 
punish  by  a  fine  of  the  amount  of  the  taxed 
costs  and  solicitor's  and  counsel  fees  incurred  by 
defendant's  resistance  to  the  proceedings  for  at- 
tachment and  in  the  proceedings  for  the  taking 
of  testimony  as  to  violation,  the  defendant  to 
stand  committed  until  payment  of  such  fine. 
*    *    *    In  the  federal  courts,  however,  the  rule 
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is  well  established  tbat,  in  imposing  a  fine  for 
the  violation  of  an  injunction,  tiie  coort  may  di- 
rect the  payment  of  the  money  or  of  a  portion 
thereof  to  the  aggrieved  party  as  compensation 
for  the  time  and  expense  involved  in  procuring 
the  punishment  for  contempt" 

What  does  the  statute  mean  by  providing 
that  the  guilty  party  may  be  required  to 
make  immediate  restitution  to  the  party  In- 
jured? According  to  Webster's  International 
Dictionary  (Ed.  1911),  "restitution"  means: 

"Act  of  restoring ;  restoration ;  restoration  of 
anything  to  its  rightful  owner;  act  of  making 
good,  or  of  giving  an  equivalent  for  any  loss, 
damage,  or  -injury ;  indemnification." 

At  common  law  the  word  was  used  to  de- 
note the  return  or  restoration  of  a  specific 
thing  or  condition,  and  the  writ  of  restitution 
lay  to  restore  after  reversal  of  a  judgment, 
what  the  party  had  lost.  Black  gives  the 
deflnltion : 

"In  equity. — Restitution  is  the  restoration  of 
both  parties  to  their  original  condition  (when 
practicable)  upon  the  rescission  of  a  contract 
for  fraud  or  similar  cause." 

The  first  meaning  given  by  the  Oxford 
BngUsh  Dictionary  is: 

"The  action  of  restoring  or  giving  back  some- 
thing to  its  proper  owner;  that  of  making  res- 
toration to  one  for  loss  or  injury  previously  in- 
flicted." 

TbU  section  of  the  Code  is  taken  from 
the  Ohio  Cbde,  and  we  have  been  unable 
to  find  any  deflnltion  of  the  word  by  the 
courts  of  that  state.  Our  statute  (Gen.  Stat. 
1915,  f  10073,  subdlv.  2)  requires  words  to 
be  construed  according  to  the  context  and 
the  approved  usage  of  the  language,  but 
technical  words  which  have  acquired  a  pe- 
culiar and  appropriate  meaning  in  law  are 
to  be  construed  according  thereto.  The  lan- 
guage used  is  generic  In  character,  and  does 
not  attempt  to  specify  any  subject,  kind,  or 
instance  of  restitution,  and  It  is  difflcnlt, 
if  not  impossible,  to  give  It  any  significance 
If  it  be  restricted  to  the  technical  common- 
law  use  of  the  term.  If  given  the  ordinary 
law  meaning,  however,  the  expression  would 
mean  that  the  defendant  should  make  the 
plaintiff  whole  for  the  loss  he  had  occasioned 
by  his  violation  of  the  injunction.  This 
seems  less  strained  and  unnatural  than  to 
attribute  to  the  Legislature  the  technical 
meaning  which  leaves  the  expression  as  ap- 
plied to  many  cases  without  any  practical 
meaning  at  all.  It  may  well  be  said,  there- 
fore, and  we  hold,  that  in  an  Instance  like 
this,  in  addition  to  the  fine,  the  violator  of 
the  Injunction  may  be  required  to  reimburse 
the  plaintiff  for  the  loss  sustained  by  the 
violation,  or  at  least  for  her  costs  in  bring- 
ing hlin  before  the  court  to  answer  therefor. 
It  is  true  that,  strictly  speaking,  tnls  resti- 
tution or  reimbursement  Is  no  part  of  a  flne, 
but  something  In  addition  thereto,  and  the 
language  used  in  the  Journal  entry  calling 
it  all  a  flne  is  incorrect,  $25  of  It  only  being 
One  and  the  rest  reimbursement,  the  one  go- 
ing to  the  county  for  the  use  of  the  schools. 


the  other  to  tb<»  plaintiff;  bat  it  would  be 
an  excess  of  nicety  to  order  a  reversal  (m 
account  of  this  incorrect  but  unimportant 
use  of  the  word. 

Construing  It  as  we  have  done,  and  hold- 
ing that  the  Judgment  was  in  reality  that 
the  defendants  pay  a  flue  of  $25  and  reim- 
burse the  plaintiff  to  the  extent  of  $75,  such 
Judgment  is  affirmed. 

AU  the  Justices  concurring. 


(88  Or.  206) 
PORTLAND  &  O.  C.  RT.  CO.  v.  DOYLE  et  al.» 
(Supreme  Court  ot  Oregon.    Sept.  11,  1917.) 

1.  Afpeai.  and    Ebbob  «=9873(1)— Review- 
Questions  Pbesented. 

The  entry  of  judgment  on  plaintiff's  taking 
a  voluntary  nonsuit  made  no  provision  for  costs 
and  disbursements.  Defendants'  motion  Cor 
costs  and  disbursements,  including  the  attoi^ 
ney's  fee  provided  for  in  Laws  1913,  p.  81.  was 
granted  with  the  exception  of  the  fee,  whereu|>- 
on  defendants  filed  a  notice  of  appeal,  which, 
after  setting  out  the  orifcinal  judgment  entry,  re- 
cited that  defendants  appealed  from  so  much  of 
the  judgment  as  failed  to  allow  them  costs  pro- 
vided'for  by  statute.  Held,  that  the  appeal  did 
not  present  for  review  the  question  of  the  denial 
of  the  attorney's  fee  provided  for  by  Laws  1913. 

2.  JuDOMBNT  «=»197— Nonsuit— Recitals. 

As  L.  O.  L.  {  184,  declares  that  a  judg- 
ment of  nonsuit  shall  not  bar  another  action  for 
the  same  cause,  the  recitals  in  the  judgment  en- 
try on  motion  for  nonsuit  that  the  dismissal  was 
without  prejudice  is  surplusage  and  is  no  ground 
for  objection  on  appeaL 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County ;   W.  N.  Catena,  Judge. 

Action  by  the  Portland  &  Oregon  City 
Railway  Company  against  J.  W.  Doyle  and 
others.  There  was  a  Judgment  of  nonsuit, 
from  which  defendants  appeal;  their  motion 
for  entry  of  Judgment  for  costs  being  in  part 
denied.    Appeal  dismissed. 

J.  N.  Hart,  of  Portland,  for  the  motion. 
F.  D.  Chamberlain,  of  Portland,  opposed. 

BENSON,  J.  [1]  Plaintiff  began  this  ac- 
tion to  condemn  real  property  for  railroad 
purposes.  Upon  the  trial  the  court  excluded 
certain  evidence  offered  by  plaintllT,  which 
was  deemed  vital  to  the  case,  whereupou 
plaintiff  asked  for  a  voluntary  nonsuit,  which 
was  granted  by  the  court  without  objection 
from  defendants.  The  entry  of  such  Judg- 
ment was  made  on  February  23,  1917;  such 
entry  being  silent  as  to  costs  and  disburse- 
ments. On  February  27,  1917,  defendants 
filed  a  motion  asking  Judgment  for  their  costs 
and  disbursements.  Including  the  attorney  fee 
provided  in  chapter  49,  p.  81,  Laws  1913.  A 
bearing  was  had  upon  the  motion,  and  on 
April  13th  the  court  entered  a  Judgment  in 
favor  of  defendants  for  their  costs  and  dis- 
bursements, with  the  exception  of  the  attor- 
ney fee.  On  the  18th  day  of  April,  1917,  de- 
fendants filed  their  notice  of  appeal,  which 
sets  out  the  original  Judgment  entry  of  Febru- 
ary 23d  In  full,  and  concludes  as  follows: 


^:9For  other 
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"Said  defendants  appeal  from  ao  much  of  aaid 
order  and  judgment  as  fails  to  give  defendants 
their  costs,  disbursements,  and  the  statutory  at- 
torney fee  provided  for  in  section  6868,  Lord's 
Oregon  Laws,  as  amended  by  Session. Laws  of 
the  State  of  Oregon  for  1913,  p.  81':  and  de- 
fendants further  appeal  from  so  much  of  said 
order  as  provides  for  dismissal  of  said  action 
without  prejudice." 

It  will  be  observed  that  the  appeal  Is  not 
taken  from  the  supplemental  judgment  for 
costs  and  disbursements,  but  from  the  origi- 
nal judgment  entry  of  February  23d.  If  de- 
fendants were  not  satisfied  with  tbe  Judg- 
ment subsequently  entered  for  costs  and  dla- 
bnrsements,  they  should  have  appealed  from 
that  order.  The  attorney  fee  for  which  de- 
fendants contend  is  made  a  part  of  the  costs 
and  disbursements  by  the  statute,  and,  since 
that  subject  Is  not  presented  by  this  appeal, 
It  cannot  be  considered. 

it]  The  other  portion  of  the  Judgment  ap- 
pealed from  is  the  statement  In  the  Judgment 
entry  that  the  dismissal  of  the  .  action  is 
"without  prejudice."  Section  184,  L.  O.  I*, 
reads  thus: 

"When  a  judgment  of  nonstiit  is  given,  the  ac- 
tion is  dismissed ;  but  such  judgment  snail  not 
have  the  effect  to  bar  another  action  for  tbe 
same  cause." 

The  words  "without  prejudice"  are  there- 
fore surplusage,  having  no  legal  effect,  and  an 
appeal  upon  that  ground  Is  frivolous. 

The  appeal  Is  dismissed. 


(8S  Or.  400) 
MAXSON  ▼.  ASHLAND  IRON  WORKS. 
(Supreme  Court  of  Oregon.    Sept.  11, 1917.) 

1.  Action  *=>23— Law  and-  Bquitt. 

Under  a  statute  recognizing  a  dear  distinc- 
tion between  actions  at  law  and  suits  in  equity, 
an  award  of  a  remainder  due  on  a  conditional 
contract  could  not  be  determined  in  replevin. 

2.  Costs  «=»230— On  AppeaI/— Revebsal. 

*  Although  both  parties  appeal,  where  the 
reversal  of  the  judgment  operated  to  defendant's 
advantage,  it  was  entitled  to  costs  and  disburse- 
ments. 

Department  2.    Appeal  from  Circuit  Court, 
Jadison  County;  F.  M.  Callcins,  Judge. 
On  motion  to  retax  costs.    Granted. 
For  former  opinion,  see  166  Pac.  37. 

F.  J.  Newman  and  T.  W.  Miles,  both  of 
Medford,  for  appellant  W.  B.  Crews,  of 
Medford,  for  respondent. 

MOORG,  3.  This  Is  a  motion  to  retax 
costs.  Though  the  plaintiff  and  the  defend- 
ant appealed,  the  Judgment  was  reversed  on 
the  ground  that  an  error  had  been  commit- 
ted In  receiving  testimony  given  by  the  plain- 
tiff tending  to  vary  the  terms  of  the  exchange 
contract  by  showing  that  the  word  "posses- 
sion" as  there  employed  was  inadvertently 
used  for  the  term  'title,"  which  the  plain- 
tiff was  to  retain  until  he  had  received  the 
full  consideration  for  tbe  machinery  that 
he  sold.  As  the  defendant  is  the  successor  In 
interest  of  the  plaintiff  in  respect  to  the  de- 


manded machlnei7,  the  express  language  of 
the  writing  could  not  l>e  changed  in  an  ac- 
tion of  this  kind. 

[1]  What  is  said  in  the  opinion  relating  to 
the  demand  for  a  remission  of  $300,  In  fail- 
ing to  comply  with  which,  the  plalntifTs  Judg- 
ment was  set  aside  and  a  new  trial  ordered, 
was  Intended  to  show  that  under  a  statute 
like  ours,  which  recognizes  a  clear  distinction 
betwem  actions  at  law  and  suits  In  equity, 
an  award  of  the  remainder  due  on  a  condi- 
tional contract  could  not  be  determined  In  a 
r^levln  action. 

[2]  The  reversal  of  the  Judgment  operated 
to  the  advantage  of  the  defendant,  and  it  ia 
entitied  to  the  costs  and  disbursements  which 
it  has  incurred. 

Tbe  mandate  will  therefore  be  recalled  and 
corrected  as  here  Indicated. 

McBRIDB,  C.  J.,  and  BEAN  and  BUR- 
NETT, JJ.,  concur;  McCAMANT,  J.,  taking 
no  part  in  the  consideration  of  this  case. 

(86  Or.  346) 

LEWIS  V.  VABNET,  Constable  of  Salem 

District. 

(Supreme  Court  of  Oregon.     Sept  11,   1917.) 

Statutes  ^=>86 — Special  ob  Local  Leoisla- 
TioN— Punishment  of  Crime. 
Gen.  Laws  1917,  p.  794,  providing  a  license 
tax  for  dogs  to  be  collected  by  the  constables  in 
the  several  counties  declared  to  be  subject  to 
the  law,  etc.,  section  10  providing  that  any  per- 
son violating  the  act  shall  be  deemed  guilty  of 
a  misdemeanor,  which  excepts  from  its  opera- 
tion all  of  the  territory  east  of  the  snmmit  of  the 
Cascade  Mountains,  and  the  counties  of  Jose- 
phine, Jackson,  Coos,  Curry,  Lincoln,  Tillamook, 
Clatsop,  and  Columbia,  is  violative  of  Const, 
art.  4,  i  23,  providing  that  the  Legislature  shall 
not  pass  special  or  local  laws  for  the  punish- 
ment of  misdemeanors. 

In  Banc.  Mandamus  by  Irwin  W.  Lewis 
against  Percy  M.  Vamey,  Constable  of  Salem 
District,  Marlon  County,  Or.  On  demurrer 
to  the  alternative  writ  Demurrer  sustain- 
ed, and  writ  dismissed. 

B.  M.  Page  and  P.  J.  Kunbs,  both  of  Sa- 
lem, for  plaintiff.  Ernest  B.  Bingo,  of  Sa- 
lem, for  defendant 

BENSON,  J.  An  alternative  writ  of  man- 
damus having  issued  out  of  this  court,  di- 
recting the  defendant,  a  constable,  to  enforce 
the  provisions  of  chapter  369,  General  Laws 
of  Oregon  1917,  or  show  cause  why  he  has 
not  80  done,  the  defendant  demurs  to  the 
writ,  the  sufficiency  of  which  Is  the  question 
here  considered.  The  statute  In  relation  to 
which  this  controversy  arises  provides  for  a 
license  tax  for  dogs  to  be  collected  by  the 
constables  In  the  several  counties  which  are 
declared  to  be  subject  to  the  law,  and  to  be 
paid  to  the  several  county  treasurers,  and 
by  them  kept  as  the  "dog  fund,"  and  to  be 
used  in  payment  of  damages  to  those  whose 
sheep,   poultry,   etc.,   have   been   injured   by 
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▼agrant  dogs.    Section  10  of  the  act  reads  as 
follows: 

"Any  person  vioIatinK  any  of  the  provisions  of 
this  act  shall  be  deemed  guilty  of  a  misdemeanor 
and  subject  to  a  fine  not  to  exceed  $50.00  or  by 
Impriaonment  in  the  county  jail  not  to  exceed 
twenty-five  days,  or  by  boUi  such  fine  and  im- 
prisonmept." 

Section  1  of  the  act  excepts  from  Its  Influ- 
ence all  of  the  territory  east  of  the  summit 
^  of  the  Cascade  Mountains,  and  the  counties 
of  Josephine,  Jackson,  Coos,  Curry,  Lincoln, 
Tillamook,  Clatsop,  and  Columbia.  It  will 
therefore  be  observed  that  the  statute  Is  to 
be  enforced  In  a  comparatively  small  portion 
of  the  state.  It  should  also  be  noted  that 
section  10,  quoted  supra,  makes  the  act  & 
criminal  statute.  Article  4,  §  23,  of  the  Con- 
stitution contains  the  following  paragraphs: 

"The  Legislative  Assembly  shall  not  pass  spe- 
cial or  local  laws  in  any  of  the  following  enu- 
merated cases,  that  is  to  say — 

"1.  Iteguliiting  the  jurisdiction  and  duties  of 
justices  of  the  peace,  and  of  constables ; 

"2.  for  the  punishment  of  crimes  and  misde- 
meanors." 

The  act  in  question  is  a  local  law  as  de- 
fined In  Maxwell  v.  Tillamook  County,  20  Or. 
495,  26  Pac.  803,  in  which  Mr.  Justice  Lord, 
speaking  for  the  court,  says: 

"Hence,  if  the  act  in  question  is  local  or  spe- 
cial, obnoxious  to  either  objection,  the  Legis- 
lature was  without  power  to  enact  it,  and  the 
act  is  without  any  validity.  A  local  act  ap- 
plies only  to  a  limited  part  of  the  state;  it 
touches  but  a  portion  of  its  territory,  a  part 
of  its  people,  or  a  fraction  of  the  property  of 
its  citizens." 

Further  comment  Is  unnecessary.  The  act 
is  clearly  In  violation  of  the  constitutional 
inhibition  above  quoted.  There  are  several 
other  points  discussed  in  the  briefs,  but  it  is 
not  necessary  to  notice  them  here. 

The  demurrer  to  the  writ  is  sustained,  and 
the  writ  dismissed.  Ij  accordance  with  a 
stipulation  of  the  parties,  neither  will  recov- 
er oosta. 


(85  Or.  £36) 
ALLEN  T.  PEOPLE'S  AMUSEMENT  CO. 

(Supreme  Court  of  Oregon.    Sept.  11,  1917.    On 
Petition  for  Rehearing,  Oct.  3,  1917.) 

Pleading  €=>193((5)  —  Demtjbber  —  Misjoin- 
deb — l'onibact  and  tobt. 
A  complaint,  pleading  separately  (1)  an  al- 
leged breiich  of  contract  arising  out  of  the  pur- 
chase of  tickets  to  a  theater,  and  (2)  removal  to 
the  lobby  by  the  use  of  force  and  violence,  was 
demurrable  in  view  of  L.  O.  Li  {  6S,  making  a 
demurrer  the  method  of  attacking  a  misjoinder 
of  causes  of  action. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  George  N.  Davis,  Judue. 

Action  by  Wm.  D.  Allen  against  the  I'eo- 
ple's  Amusement  Company.  From  a  judg- 
ment sustaining  a  demurrer  to  the  complaint, 
and  dismissing  the  action,  plaintiff  appeals. 
Affirmed. 


This  is  an  action  wherein  plaintiff  seeks 
to  recover  damages  by  reason  of  the  fact 
that  after  having  purchased  tidLCts  of  general 
admission  to  defendant's  playhouse  be  and 
his  wife,  who  were  colored  people,  were  not 
I>crmitted  to  occupy  seats  on  the  ground  floor, 
but  were  directed  to  seat  themselves  in  the 
gallery.  When  they  refused  to  do  so,  it  la 
alleged  that  they  were  removed  to  the  lobby 
of  the  theater  by  the  use  pf  force  and  vio: 
lence.  The  complaint  sets  out  two  causes  of 
action,  pleaded  separately,  the  first  being 
based  upon  the  alleged  breach  of  the  con- 
tract arising  out  of  the  purchase  of  the  tick- 
ets; and  the  second  Is  founded  upon  assault 
and  battery.  Defendant  demurred  to  the 
complaint  upon  the  ground  that  several 
causes  of  action  are  improperly  united.  Tlia 
demurrer  having  been  sustained,  plaintiff  de- 
clined to  plead  further,  and  a  Judgment  was 
entered  dismissing  the  actloiL  Plaintiff  ap- 
peals. 

McCants  Stewart,  of  Portland,  for  api)el> 
lant.  D.  Soils  Cohen,  of  Portland  (Bernstein 
&  Cohen,  of  Portland,  on  the  brief),  for  re- 
spondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  Plaintiff's  counsel  in  a  very  able  and 
interesting  argument  discusses  many  ques- 
tions which  are  not  liefore  us.  If  the  demur- 
rer was  properly  sustained,  it  is  neither  nec- 
essary nor  proper  for  us  to  go  further  than 
to  so  declare.  By  section  68,  L.  O.  L.,  a  de- 
murrer is  made  the  method  of  attacking  a 
misjoinder  of  causes  of  action.  The  com- 
plaint contains  a  demand  for  relief  based 
upon  a  breach  of  contract,  and  another  upon 
assault  and  battery,  which  is,  of  course,  a 
tort.  In  Smith  v.  Day,  39  Or.  537,  65  Pac. 
1056,  Mr.  Justice  Wolverton  says: 

"It  is  so  well  settled  that  an  action  on  cnp- 
tract  cannot  be  united  with  one  arising  ex  delic- 
to that  it  docs  not  require  a  citation  of  authori- 
ties to  support  the  proposition." 

The  demurrer  was  proper);  sustained,  and 
the  judgment  is  affirmed. 

McBRIDE,  C  J.,  and  BEAN  and  HARRIS, 
JJ.,  concur. 

On  Petition  for  Rehearing. 

BENSON,  J.  Plaintiff  urges  a  rehearing  in 
this  case  because  the  opinion  does  not  discuss 
the  action  of  the  trial  court  in  striking  out  por- 
tions of  the  complaint  before  sustaining  the  de- 
murrer. We  have  held  that  the  demurrer  was 
properly  sustained  and  have  aflirmed  the  judg- 
ment. This  constitutes  a  final  disposition  of  the 
case,  and  sny  comments  which  we  might  now 
make  would  be  mere  dicta  and  not  of  controlling 
force.  Many  interesting  questions  are  discussed 
in  the  briefs,  which  in  a  proper  case  will  be 
considered  by  this  court;  but  there  is  nothing 
in  the  record  before  us  to  justify  a  rehearing, 
and  it  is  therefore  denied. 

McBRIDE,  C.  X,  and  BEAN  and  HARRIS. 
JJ.,  concur. 
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(a  N.  H.  tn) 

ROGERS  ▼.  CRAWFORD.     (No.  1895.) 

(Supreme  Court  of  New  Mexico.    May  19,  1917. 

On  Motion  for  Rehearing,  Sept  18,  1917.) 

(Svaabut  iy  the  Court.) 

1.  PusADiNO  «=»417—I>cifUBBEB— Waives  or 
Erbob. 

The  filinj;  of  an  amended  pleading  waives 
any  error,  other  than  jurisdictional,  in  sustain- 
ing a  demurrer  to  the  original  pleading. 

On  Motion  for  Rehearing. 

2.  PixADiNO  $=>421—AifBNO)iENT— Effect. 

In  every  amendatory  or  supplemental  plead- 
ing filed  by  a  party,  it  is  necessary  for  him  to 
therein  restate  his  entire  cause  of  action,  de- 
fense, or  reply,  and  all  matters  set  forth  in  his 
original  pleading,  and  not  carried  forward  into 
his  amendatury  or  supplemental  pleading,  are 
abandoned. 

Error  to  District  Court,  Cbaves  County; 
McClure,  Judge. 

Suit  by  A.  J.  Crawford  against  W.  E.  Ro- 
gers. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

See,  also,  161  Pac.  1184. 

On  August  22,  1908,  James  W.  Reed  and 
Martha  Ann  Keed  made  and  delivered  to  tlie 
defendant,  W.  E.  Rogers,  three  certain  prom- 
Issor;  notes  in  the  sum  of  $2,000  each,  at  the 
same  time  executing  a  mortgage  upon  certain 
lands  in  Chaves  county  to  secure  the  pay- 
ment of  said  notes.  Sliortly  thereafter,  be- 
fore maturity  and  for  a  valuable  considera' 
Uon,  the  defendant,  Rogers,  by  the  indorse- 
ment of  his  name  in  blank  on  said  notes 
and  delivery  thereof,  assigned  the  same  to 
tbe  plaintiff,  A.  J.  Crawford,  who  is  defend- 
ant in  error  here.  After  the  assignment  of 
said  notes  and  mortgages  to  Crawford  by 
Rogers,  Crawford  loaned  an  additional  sum 
to  the  said  James  W.  Reed,  taking  as  securi- 
ty a  second  mortgage  on  tbe  same  land,  and 
acquired  certain  other  outstanding  liens  upon 
ttae  said  real  estate.  The  three  notes  refer- 
red to  and  secured  by  tbe  first  mortgage  were 
not  paid  at  maturity,  and  at  the  time  of  the 
bringing  of  this  suit  were  long  past  due,  and 
this  suit  brought  by  plaintiff,  Crawford,  sets 
up  three  causes  of  action  predicated  upon  tbe 
tbree  notes,  and  the  suit  was  Instituted 
against  said  Rogers  as  defendant,  without 
seeking  the  foreclosure  of  the  said  first  mort- 
gage. The  notes  sued  upon  waived  demand, 
protest,  and  notice  of  nonpayment  if  not  paid 
at  maturity  and  provided  for  10  per  cent,  of 
tbe  amount  for  attorney's  fees  if  the  notes 
were  placed  In  ttae  bands  of  an  attorney  for 
collection. 

The  complaint  alleged  that  the  makers  of 
tbe  three  promissory  notes  had  removed  to 
tbe  state  of  Texas  and  were  at  the  time  of 
tbe  filing  of  this  suit  insolvent.  The  defend- 
ant answered,  setting  up:  First,  that  the 
makers  of  the  notes  were  not  insolvent ;  tliat 
tbe  plaintiff  had  taken  no  steps  to  enforce 
any  liability  against  the  makers  of  said 
notes,  and  bad  not  instituted  proceedings  for 


foreclosure  of  the  mortgage,  and  praying 
that  the  plaintiff  be  required  to  foreclose  and 
enforce  the  collection  of  the  notes  by  virtue 
of  the  primary  security;  and,  for  a  further 
and  second  defense  by  way  of  new  matter, 
defendant  set  up  that,  after  the  plaintiff  had 
acquired  the  notes  sued  upon,  be  had  ad- 
vanced a  loan  upon  the  same  land,  taking  se- 
curity thereior  by  way  of  a  second  mortgage 
and  had,  in  addition,  secured  various  other 
claims  or  liens,  by  reason  of  which  facts  he 
had  entered  into  an  agreement,  the  nature  of 
which  was  to  the  defendant  unknown,  with 
the  said  James  W.  Keed  and  wife,  whereby 
he  holds  an  instrument  purporting  to  be  a 
deed  on  said  property,  in  consideration  of 
which  he  had  released  said  James  W.  Reed 
and  wife  from  any  indebtedness  whatever  on 
the  account  of  the  claims  sued  upon.  It  was 
further  alleged  that  the  defendant,  without 
the  knowledge  or  consent  of  plaintiff,  had  ex- 
tended the  maturity  of  the  notes  as  to  which 
he  might  have  enforced  the  collection  thereof, 
during  which  time  the  market  value  of  the 
lands  had  declined  until  they  were  not  worth 
50  per  cent,  of  what  they  wodld  have  orougbt 
at  the  time  of  the  maturity  of  said  notes. 
The  third  defense  is  similar  to  the  second, 
and  alleged  again  the  advancing  of  divers 
sums  of  money  to  the  makers  of  the  notes, 
the  taking  of  subsequent  liens  on  said  lands, 
and  by  reason  of  such  conditions  that  plain- 
tiff had  dela}'ed  to  proceed  against  the  mak- 
ers of  said  notes,  or  to  undertake  to  foreclose 
tbe  said  mortgage  for  a  period  of  more  than 
four  years  after  the  maturity  of  the  said 
notes,  but  that  by  reason  of  such  long  delay 
said  property  depreciated  in  value  and  was 
neglected  and  virtually  abandoned ;  all  being 
to  the  damage  and  detriment  of  the  defend- 
ant. To  these  several  defenses  a  demurrer 
was  interposed,  which  was  sustained  by  the 
trial  court  as  to  the  answer  of  the  defendant 
to  plaintiff's  three  causes  of  action,  and  was 
further  sustained  as  to  the  defendant's  first 
and  third  answer  by  way  of  new  matter,  but 
was  overruled  as  to  the  defendant's  second 
defense  by  way  of  new  matter.  The  essen- 
tial error,  and  the  only  material  one,  present- 
ed for  our  consideration,  is  based  upon  this 
action  of  tbe  trial  court  in  sustaining  the  de- 
murrer to  the  defendant's  answer,  for  which 
reason  we  do  not  need  to  ftirther  state  the 
facts  of  the  case.  Judgment  was  given  for 
the  plaintiff  for  the  amount  of  the  three  sev- 
eral notes,  with  interest  and  attorney's  fees, 
as  stipulated  in  the  notes,  from  which  Judg- 
ment this  writ  of  error  was  sued  out. 

W.  E.  Rogers,  of  Roswell,^  for  plaintiff  in 
error.  Gibbany  &,  Epstein, 'of  Roswell,  for 
defendant  in  error. 

HANNA,  C.  J.  (after  stating  the  facts  as 
above).  [1  ]  The  bill  of  exceptions  having  pre- 
viously been  stricken  on  motion,  we  have  left 
for  consideration  but  the  first  three  asslgn- 
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ments  of  error,  wblch  are  predicated  upon 
tbe  court* B  action  In  sustaining  plalntUTs  de- 
murrer to  the  defendant's  answer,  and  tbe 
three  assignments  of  error  complain  of  this 
action  on  the  demurrer  upon  different  grounds. 
We  find,  however,  that  the  defendant  after 
tbe  demurrer  was  sustained  filed  an  amended 
answer  and  later  a  second  amended  answer. 
BV>r  this  reason,  he  has  lost  his  right  to  be 
heard  upon  these  matters  in  this  court  It 
has  been  hetd  that  the  filing  of  an  amended 
pleading  waives  any  error,  other  than  Juris- 
dictional, In  sustaining  a  demurrer  to  tbe 
original  pleading.  161  Paa  1184;  31  Cyc. 
744;  Bremen  M.  &  M.  Co.  v.  Bremen,  13  N. 
M.  Ill,  79  Pac.  806. 

For  tbe  reasons  stated,  the  Judgment  of  the 
district  court  Is  affirmed,  and  It  is  so  or- 
dered. 

PARKER  and  ROBERTS,  JJ.,  concur. 

On  Motion  for  Rehearing. 

HANNA,  C.  J. .  The  plaintiff  in  error  in  his 
motion  for  rehearing  raises  the  point  that 
this  court.  In  its  opinion,  has  overlooUed  the 
exception  to  the  general  rule  upon- which  the 
opinion  in  this  case  was  based,  contending 
that  be  comes  under  the  exception  to  tbe 
rule,  which  Is,  as  stated  In  the  case  of  Ing- 
ham V.  lyudley,  60  Iowa,  16,  14  N.  W.  82, 
that: 

"Where  an  answer  is  held  bad  on  demurrer, 
the  defendant  does  not  waive  bis  exception  to 
tbe  rulings  on  the  demurrer  by  amending  bis 
answer  so  as  to  set  up  new  defenses.'' 

In  other  words,  a  waiver  occurs  only  where 
the  amendment  is  designed  to  supply  an 
omission  or  to  cure  a  defect  pointed  out  by 
the  demurrer. 

[2]  On  re-examlnatlon  of  the  question  we 
find  that  the  demurrer  did  not  attack  tbe  de- 
fense of  tbe  unreasonableness  of  tbe  attor- 
neys' fees.  In  this  tbe  plaintiff  In  error.  In  his 
motion  for  rehearing,  is  correct,  but  his  con- 
tention in  this  respect  avails  him  nothing  by 
reason  of  tbe  fact  that  be  is  confronted  with 
an  apparent  abandonment  of  this  defense  ow- 
ing to  the  fact  that  In  his  amended  answer 
and  his  second  amended  answer  be  has  no- 
where set  out  the  defense  with  respect  to  tbe 
attorneys'  fees,  and  must  now  be  held  to 
have  abandoned  the  same.  This  CQurt  has 
held  In  Pople  v.  Orekar,  22  N.  M.  — ,  161 
Pac.  1110,  that: 

"In  every  amendatory  or  supplemental  plead- 
ing filed  by  a  party,  it  is  necessary  tftr  bim 
to  therein  restate  bis  entire  cause  of  action, 
defense,  or  reply, .  and  all  matters  set  fortb  in 
bis  original  pleading,  and  not  carried  forward 
into  his  amendatory,  or  sApplemental  pleading, 
are  abandoned." 

For  the  reason  stated,  the  motion  for  re- 
hearing is  denied ;  and  It  Is  so  ordered. 

PARKER  and  ROBERTS,  JJ.,  concur. 


(22  N.  H.  8R>) 

CALEDONIAN  COAI,  CO.  v.  YOUNG. 

(No.  1968.) 

(Supreme  Court  of  New  Mexico.    May  24,  191T. 

Rehearing  Denied  Sept.  10,  1917.) 

(BvUaiut  bv  the  Oo»rt.) 

1.  Bankbuptct  ®=s>434 — Dischabox  or  Dcbt 
— Rkvival— Pkomise. 

In  order  to  revive  a  debt  discharged  in  bank- 
ruptcy, a  promise  to  pay  the  same  must  be 
clear,  distinct,  and  unequivocal. 

2.  Bankruftct  (S=>434— Discbabgx  of  Debt 
— Revi  V  ai^-Promise. 

A  statement  of  a  discharged  bankrupt,  made 
to  one  of  bis  creditors  that  be  would  pay  sucb 
creditor's  account  and  all  bis  other  creditors  if 
be  was  able,  does  not  amount  to  a  promise,  either 
conditional  or  otherwise,  and  does  not  revive  tbe 
debt 

'Appeal    from    District    Court,    McKinley 
County ;   H.  F.  Raynolds,  Judge. 

Action  by  the  Caledonian  Coal  Company 
against  J.  H.  Xoung.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

H.  B.  Jamison,  of  Albuquerque,  for  appel- 
lant  Ruiz  &  Overson,  of  Gallup,  for  appellee. 

ROBERTS,  J.  This  action  was  instituted 
by  appellant  against  appellee  in  tbe  court 
below  to  recover  on  a  promissory  note  for 
$650,  alleged  to  have  been  executed  January 
15, 1910,  and  payable  nine  months  after  date, 
tb  the  order  of  appellant,  with  interest.  The 
complaint  further  alleged  that  on  the  30th 
day  of  July,  1913,  appellee  was  adjudged  a 
bankrupt,  and  that  thereafter  he  received 
his  discharge.  It  was  further  alleged  that 
after  the  adjudication  and  discharge  of  the 
appellee  he  promised  appellant  that  he  would 
pay  all  that  was  due  upon  said  note,  with 
which  promise  he  failed  to  comply.  Tbe  an- 
swer set  up  the  adjudication  In  bankruptcy 
and  denied  the  promise  to  pay.  The  case  was 
tried  by  tbe  court  without  a  Jury,  and  flndlngsi 
of  fact  were  made  and  conclusions  of  law 
stated.  The  court  found,  at  tbe  request  of 
the  appellant: 

•'That  on  March  27,  1914,  J.  H.  Young  orally 

Sromised  James  Sneddon,  agent  for  the  Cale- 
ouian  Coal  Company,  that  he  would  pay  the 
Caledonian  Coal  Company  account  and  all  his 
other  creditors  if  he  was  able." 

The  following  conclusion  of  law  was  made 
by  the  court: 

"That  the  conversation  does  not  amount  to  a 
promise,  either  conditional  or  otherwise,  and  is 
not  binding  upon  tbe  defendant  in  this  case." 

Judgment  was  entered  for  the  appellee. 

[1,  2]  The  authorities  uniformly  agree  that 
the  promise  by  which  a  discharged  debt 
is  revived  must  be  clear,  distinct,  and  un- 
equivocal. That  the  promise  may  be  either 
absolute  or  conditional,  but  in  either  case  it 
must  be  unequivocal,  and  the  occurrence  of 
the  condition  must  be  averred  If  tbe  promise 
be  conditional.  Allen  v.  Ferguson,  18  Wall. 
1,  21  L.  Ed.  854.  Other  cases  will  be  found 
in  a  note  to  Cole  v.  Rosene,  38  L.  R.  A.  (N.  S.i 
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577  (66  Wash.  73. 118  Pac.  881),  and  to  Bund- 
ling V.  Wllley,  9  Ann.  Cas.  644  (19  S.  D.  293, 
108  N.  W.  38);  Remington  on  Bankruptcy 
(2d  Ed.)  S  2720.  We  agree  with  the  conclu- 
8l<m  of  law  made  by  the  lower  court  that 
the  language  employed  did  net  amount  to  a 
certain,  dear  and  unequivocal  promliie  to  pay 
the  debt 

Therefore  the  Judgment  will  be  affirmed: 
and  it  is  so  ordered. 

HANNA,  C.  J.,  and  PARKER,  J.,  concur. 


(22  N.  M.  678)  == 

STATE  V.  BABCOCK.     (No.  1925.) 

(Supreme  0)urt  of  New  Mexico.    Aug.  20,  1917. 

Rehearing  Denied  Sept.  10,  1917.) 

(Svllabu*  by  the  Court.) 

1.  CBiun«AL  Law  «s>858(3)  —  Deuberation 

or  JURT— DlAOttAKS  OR  MAPS. 

There  was  no  error  in  denying  the  request 
made  by  the  attorney  for  ihe  defendant  to  let 
the  jury  upon,  retiring  for  deliberation  take 
with  them  diagrams  or  maps  which  bad  been 
used  in  the  trial  of  the  cause  and  offered  in  evi- 
dence. 

2.  Criminal   Law    ^=>1064(1)— Afpeai/— Mo- 
Tio.N  FOB  New  Trial. 

Questions,  not  jurisdictional,  nor  presented 
to  trial  court  in  the  motion  for  new  trial,  will 
not  be  considered  on  appeal. 

3.  Criminal  Law   €=>1159(2)— Verdict— Ap- 
peal. 

Where  a  verdict  is  supported  by  substantial 
evidence,'  it  will  uot  be  uisturbud  upuu  uppuul. 

(Additional  St/Ualut  by  Editorial  Staff.) 

4.  CuiiiNAi,   Law    «=>Sf>8(3)— Delibebatio.h 
OF  Jury  — DiAORAJus  ob  Mai»s  —  •"Instro- 

MKNTB   OF  WBITINO." 

Maps  and  diagrams  showing  the  location 
•nd  scene  of  crime  are  not  "instruments  of  writ- 
ing" within  the  meaning  of  Code  1915,  |  44(i9, 
providing  that  "when  the  jury  retires  to  con- 
sider its  verdict,  it  shall  be  allowed  to  take 
*  *  *  any  iustrumeuts  of  writing  admitted  as 
evidence,  except  depositions." 

Appeal  from  District  Court,  Socorro  Coun- 
ty; Neblett,  Judge. 

Lawrence  R.  Babcock  was  convicted  of  an 
assault  with  a  deadly  weapon,  and  he  ap- 
peals.   Affirmed. 

The  appellant,  Lawrence  R.  Babcock.  was 
Indicted  ut  the  September,  1915,  term  of  the 
district  court  In  the  county  of  Socorro,  charg- 
ed with  assault  with  Intent  to  kill  and  as- 
sault with  a  deadly  weapon  upon  one  Hoy 
Bounett.  Trial  was  bad  at  the  said  term  of 
tlie  district  court  In  said  county,  and  the  ap- 
pellant was  found  guilty  of  assault  with 
deadly  weapon,  and  flned  in  the  sum  of  $500 
and  the  costs  of  the  prosecution.  From 
which  judgment  of  the  district  court  this  ap- 
peal-Is  prosecuted. 

M.  C.  Splcer,  of  Socorro,  H.  A.  Wolford,  of 
Hlllsboro.  and  M.  T.  Dunlavy,  of  Santa  F6, 
for  appellant.-  Harry  S.  Bowman,  Asst.  Atty. 
Gen.,  for  the  State. 

HANNA,  O.  J.  [1]  There  are  several  as- 
!<ignment8  of  error,  only  one  of  which  is  of 


importance.  It  Is  contended  that  the  dis- 
trict court  erred  in  refusing  defendant's  re- 
quest to  allow  certain  exhibits  Introduced  as 
evidence  in  the  case  to  be  taken  to  the  jury 
room  upon  the  retirement  of  the  jury.  These 
exhibits  consisted  of  a  knife  offered  In  evi- 
dence by  the  defendant  and  of  a  map  or 
diagram  offered  by  the  state  for  the  purpose 
of  showing  the  location  and  scene  of  the 
trouble,  also  a  map  or  diagram  offered  by  the 
defendant  for  the  purpose  of  correcting  a 
mistake  which  it  was  alleged  appeared  in 
the  exhibit  offered  by  the  state.  Appellant 
contends  that  under  the  authority  of  section 
4469,  Code  1915,  the  duty  was  mandatory 
upon  the  court  to  send  the  maps  or  plats  and 
other  exhibits  to  the  jury  room  for  the  jury's 
consideration.  The  section  of  the  statute  re- 
ferred to  reads  as  follows: 

"Sec.  4469:  When  the  jury  retires  to  consider 
its  verdict,  it  shall  be  allnwH  to  tnke  the  plead- 
ings in  the  cause,  the  instnirtions  of  the  court, 
and  any  instruments  nf  writing  admitted  as  evi- 
dence, except  depositions." 

[4J  It  is  here  contended  that  the  two  ma|)s 
or  diagrams  showing  the  scene  of  tlie  assault, 
and  which  doubtless  could  only  be  consider- 
ed in  connection  with  the  evidence  of  the 
witness  who  had  prepared  the  same,  if  not 
the  evidence  of  other  witnesses,  are  "instru- 
ments .of  writing,"  which  it  was  the  duty  of 
the  court  to  send  to  the  jury  room,  upon  re- 
quest of  counsel  for  defendant.  Appellant 
relies  very  largely  upon  a  decision  by  the  Su- 
preme Ckturt  of  Washington  in  the  case  of 
Dr.  Jack  v.  Territory,  2  Wash.  T.  101,  3 
Pac.  832,  which  decision  is  based  upon  a  stat- 
ute. It  is  contended,  similar  to  ours.  The 
Washington  statute,  b-wever,  reads  as  fol- 
lows: 

"Upon  retiring  for  deliberation,  the  jury  may 
tnke  with  them  the  pleadings  in  the  cause,  ami 
all  papers  which  have  been  received  as  evidence, 
on  the  trial  (except  depositions),  or  copies  of 
such  parts  of  public  records  or  private  docu- 
ments given  in  evidence  as  ought  not,  in  the 
opinion  of  the  court,  to  be  taken  from  the  per- 
son having  them  in  possession."  Code  1881,  S 
231. 

It  is  to  be  noted  that  the  Washington  stat- 
ute penults  the  taking  of  all  papers  which 
have  been  received  as  evidence  In  the  trial. 
This,  in  our  opinion.  Is  a  broader  term  than 
"instruments  of  writing."  The  term  "instru- 
ment" is  defined  In  the  New  Standard  Dic- 
tionary as  "a  writing  acknowledging  or  cer- 
tifying to  a  claim,  or  recording  the  terms  of 
a  contract,  deed,  'or  grant."  "Bouvier's  Uiw 
Dictionary  defines  "instrument"  in  the  fol- 
lowing language: 

"A  document  or  writing  which  gives  formal 
expression  to  a  legal  act  or  agreement,  for  thi> 
purpose  of  creating,  securing,  modifying,  or  ter- 
minating a  right ;  a  writing  executed  and  deliv- 
ered as  the  evidence  of  an  act  or  agreement 
The  writing  which  contains  some  agreement,  and 
is  so  called  because  it  has  been  prepared  as  a 
memorial  of  what  has  taken  place  or  been  agreed 
upon.  It  includes  bills,  bonds,  conveyances,  leas- 
es, mortgages,  promissory  notes,  and  wills,  but 
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BcarcelT  accounts,   ordinary  letters   or   memo- 
randa." 

The  Territorial  Supreme  Cburt  In  the  case 
ot  Territory  t.  Dick  Eagle,  15  N.  M.  609,  110 
Pac.  862,  30  L.  B.  A.  (N.  S.)  391,  Ann.  Cas. 
19120,  81,  bad  under  consideration  the  ad- 
mission of  a  dying  declaration  in  evidence 
under  the  terms  of  the  statute  referred  to. 
The  dying  declaration  In  question  had  been 
reduced  to  writing  and  was  permitted  to  go 
to  the  Jury.  The  Territorial  Supreme  Court 
said  In  Its  opinion,  speaking  through  Mr. 
Justice  Wright: 

"It  could  not  be  contended  for  a  moment  that 
a  witness  could  be  Introduced  into  the  jury  room 
after  the  case  had  been  closed.  The  same  argu- 
ment would  apply  with  equal  force  to  the  dep- 
osition of  a  witness,  under  the  rule  laid  down 
in  the  Washington  case  cited,  supra  (State  v. 
Moody,  18  Wash.  105,  51  Pac.  359),  a  dying 
declaration  has  all  the  essential  characteristics 
of  a  deposition.  If  permitted  in  the  jury_  ro<im 
for  examination  and  investigation  by  the  jurors, 
being  all  of  the  evidence  of  that  particular  wit- 
ness, it  gives  undue  prominence  and  weight  to 
the  evidence  of  the  deceased,  and  clearly  comes 
within  the  ban  of  the  statute  cited,  supra." 

Our  territorial  court  held  that  It  was  er- 
ror to  permit  the  dying  declaration  wtdcb 
had  been  reduced  to  writing  to  be  taken  to 
the  Jury  room  for  Investigation.  We  appre- 
ciate that  a  map  or  diagram  of  the  scene  of 
the  difficulty  would  not  be  a  deposition,  yet 
it  is  subject  to  all  the  Inamiltles  of  a  depo- 
sition, and  the  same  objections  which  would 
apply  to  the  admission  of  a  deposition  would 
also  apply  to  the  map  or  diagram  in  the 
hands  of  the  jury.  In  the  case  of  I^ytle  v. 
Lytle,  37  Ind.  281,  the  Supreme  Court  said: 

''Deeds,  mortgages,  bonds,  written  contracts, 
promissory  notes,  bills  of  exchange,  etc.,  are 
written  instruments.  .Judgments  are  in  writing, 
but  are  not  usually  called  written  instruments?' 

Mr.  Bishop  In  his  New  Criminal  Procedunj, 
rol.  1,  I  982a,  obserres: 

"The  jury  may  take  to  their  room,  on  retir- 
ing to  determine  their  verdict,  no  hocka  or 
papers,  not  even  those  used  in  evidence  and 
cominented  on  by  counsel  and  the  court,  without 
the  permission  of  the  judge." 

He  concluded  the  paragraph  In  question 
by  the  statement  that  "in  some  «f  the  states, 
the  questions  are  more  or  less  adjusted  by 
statutes."  We  do  not  find,  however,  In  our 
statute  upon  this  subject  an  Intention  to 
broaden  the  rule  further  tban  we  have  ob- 
served, and  we  do  not  believe  that  a  map  or 
diagram  of  the  character  referred  to  falls 
wltbin  a  designation  of  "Instruments  of  writ- 
ing" which  our  statute  provides  should  be  al- 
lowed to  go  to  the  jury.  We  therefore  hold 
that  there  was  no  error  In  denying  the  re- 
quest made  by  the  attorney  for  the  defend- 
ant to  let  the  jury,  upon  retiring  for  deliber- 
ation, take  with  them  diagrams  or  maps, 
which  had  been  used  in  ithe  trial  of  the  cause 
and  offered  in  evidence.  The  appellant  has 
not  argued  the  phase  of  the  question  pertain- 
ing to  the  knife,  and  we  consider  that  he  has 


not  raised  any  objection  to  the  ruling  of  the 
trial  court  with  respect  thereto. 

[2]  The  appeUant  argues  that  the  trial 
court  was  in  error:  First,  In  permitting  a, 
witness  to  testify  that  Bonnett  had  told  him 
that  the  appellant  had  struck  Bonnett,  and 
that  he  was  badly  hurt  and  should  get  a  doc- 
tor; and,  second,  in  refusing  to  sustain  ap- 
pellant's motion  to  take  from  the  jury  the 
testimony  of  a  witness  relative  to  a  telephone 
conversation  between  the  witness  and  the 
daughter  of  the  defendant  Whether  the  ac- 
tion of  the  court  tn  regard  to  these  matters 
was  erroneous  is  not  a  proper  subject  for  our 
consideration,  the  point  not  having  been  pre- 
sented to  the  trial  court  In  the  motion  for  a 
new  trial.  State  v.  Pino,  21  N.  M.  660,  663, 
158  Pac.  131. 

[3]  It  is  finally  urged  that  the  verdict  of 
the  jury  is  contrary  to  the  law  because  the 
evidence  of  the  state  is  insufficient  to  sustain 
the  same  We  cannot  agree  with  this  con- 
tention. The  verdict  Is  supported  by  the  evi- 
dence of  the  complaining  witness.  We  have 
so  frequently  held  that  where  a  verdict  is 
supported  by  substantial  evidence  it  will  not 
be  disturbed  upon  appeal  that  we  do  not 
deem  it  necessary  to  cite  authority. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  trial  court  is  affirmed,  and  it  \a 
so  ordered. 

FAB^EB  and  BOBEBTS,  33.,  concur. 


(23  N.  U.  146) 
MOBBILIi  ▼.  HABBIS.    (No.  2033.) 

(Supreme  Court  of  New  Mexico.    Aug.  23, 1917.) 
(ByllabUB  hy  the  Court.) 

1.  COKPOBATIONS  «=»n0(C)— ISStlANCE  OF  STOCK 

—Subscription— Evidence  —  Abticles  of 

iNCOBPORATIOIt. 

The  articles  of  incorporation  of  a  corpora- 
tion are  competent  evidence  to  establish,  as 
against  such  corporation,  the  recitals  contained 
In  such  articles  as  to  the  number  of  shares  of 
capital  stock  which  such  corporation  is  author- 
ized to  issue,  and  that  the  fall  number  of  shares 
had  been  subscribed  for  at  the  time  of  its  incor- 
poration. 

2.  Banks  and  Banking  «=>39  —  Su3Scbif- 
TioN  TO  Capitai,  Stock— Note — Considera- 
tion. 

Where  the  total  authorized  capital  stock  of  a 
banking  corporation,  organized  under  section 
431,  Code  1915,  is  fully  subscribed,  it  has  no 
power  or  authority  to  solicit  additional  sul)- 
scriptions  to  its  capital  stock,  and  a  note  given 
for  such  additional  subscription  to  its  capital 
stock  is  without  consideration. 

3.- Banks  and  Bankino  €=339  —  Subscrip- 
tion TO  CAVrtAi,  Stock  of  Bank— <!ai?cel- 
i.ATroN  —  Power  of  Officers  and  Dibeo- 

TOBS. 

Corporate  directors  and  officers  have  no 
power  to  agree  with  a  sub8cril>er  to  the  capital 
stock  of  such  corporation  that  his  subscription 
shall  be  canceled  and  his  note  returned,  at  his 
request,  unless  such  power  is  given  tnem  by 
charter  or  statute,  or  the  by-laws  of  the  corpora- 
tion. 
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Appeal  from  District  Court,  Grant  Coun- 
ty;  Neblett,  Judge. 

Suit  by  Charles  B.  Morrill,  receiver  of  the 
People's  Savings  Bank  &  Trust  Company, 
against  Charles  S.  Harris.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

H.  D.  Terrell,  of  Sliver  City,  for  appellant 
Wilson  &  Walton,  both  of  Silver  City,  for 
appellee, 

ROBERTS,  J.  On  January  21,  1916.  ap- 
pellee, Charles  B.  Morrill,  as  receiver  of  the 
People's  Bank  &  Trust  Company,  a  banking 
corporation  organized  under  the  laws  of  the 
state  of  New  Mexico,  instituted  this  suit  In 
the  court  below  against  the  appellant  to  re- 
cover on  a  promissory  note  given  by  appel- 
lant to  the  bank  on  the  4tb  day  of  April, 
1914.  Said  note  was  for  the  principal  sum 
of  $2,500,  and  was  payable  on  or  before  the 
1st  day  of  January,  1915,  with  Interest.  Ap- 
pellant answered  the  complaint,  admitting  he 
executed  and  delivered  the  note  to  the  Peo- 
ple's Savings  Bank  &  Trust  Company  as  al- 
leged, denying  that  the  note  had  not  been 
paid,  and  as  a  further  defense  he  set  up  in 
detail  the  facts  concerning  the  execution  of 
the  note,  alleging  that  on  the  4th  day  of 
April.  1914,  that  the  said  People's  Savings 
Bank  &  Trust  Company,  acting  by  its  agents 
and  officers,  George  F.  Gardner  and  R.  H. 
Boulware,  came  to  the  appellant  and  fraudu- 
lently solicited  his  subscription  for  50  shares 
of  the  capital  stock  of  said  bank  and  corpora- 
tion, and  then  and  there  represented  to  and 
agreed  with  the  defendant  that  If  he  would 
subscribe  for  the  said  shares  of  stock  and 
execute  the  said  note,  the  said  bank  would 
not  negotiate  the  said  note,  but  would  hold 
and  retain  the  same,  and  that  any  time  be- 
A>re  maturity  thereof,  if  he  so  desired,  he 
should  have  the  right  and  privilege  to  cancel 
all  and  any  part  of  said  subscription,  and 
thereupon  said  bank  would  return  to  him  said 
promissory  note;  that  the  appellant  believed 
and  relied  upon  the  representations,  and 
thereupon  executed  and  delivered  the  note  in 
question ;  and  that  thereafter  and  before 
maturity  of  said  note,  the  defendant  notified 
said  bank  to  cancel  his  subscription  and  de- 
manded the  return  of  said  note,  and  that 
thereupon  said  bank  assured  him  that  said 
subscription  would  be  canceled  and  his  note 
destroyed.  Appellant  further  set  up  in-  his 
answer  a  failure  of  consideration,  alleging 
that  the  note  was  executed  without  any  con- 
sideration whatever,  all  of  which  was  known 
to  said  bank.  Appellee  in  his  reply  admitted 
that  the  defendant  on  the  4th  day  of  April, 
1914,  subscribed  for  50  shares  of  the  capital 
stock  of  said  bank,  and  that  sudti  subscrip- 
tion was  the  consideration  for  the  note,  but 
denying  the  other  allegations  set  up  in  the 
answer. 

Upon  the  trial  appellee  introduced  in  evi- 
dence the  note  and  rested.    AppeUant  tbere- 


aiwn  placed  the  receiver  on  the  stand,  who 
Identified  a  certified  copy  of  the  articles  of 
Incorporation  of  the  People's  Bank  &  Trust 
Company,  found  among  the  papers  of  the 
bank.  This  instrument,  among  other  things, 
set  forth  that  the  authorized  amount  of  capi- 
tal stock  of  said  bank  was  $100,000,  divided 
into  ,4,000  shares  of  the  par  value  of  $25 
each ;  that  the  amount  of  capital  stock  actu- 
ally subscribed  for  in  good  faith  at  the  time 
of  the  filing  of  said  articles  of  incorporation, 
to  wit,  February  24,  1914,  was  $100,000,  and 
$50,000  of  the  same  had  been  actually  paid 
up  In  lawful  money  of  the  United  States  and 
In  custody  of  the  persons  named  as  the  first 
board  of  directors.  The  articles  of  incorpo- 
ration further  gave  the  names  and  residences 
of  the  several  shareholders  and  the  number 
of  shares  subscribed  by  each,  and  the  num- 
ber of  shares  so  shown  to  have  been  actually 
subscribed  for  on  February  24,  1914,  was  the 
total  amount  of  capital  stock  of  said  bank, 
to  wit,  4,000  shares.  There  was  an  affidavit 
attached  thereto,  made  by  some  of  the  parties 
applying  for  the  Incorporation  of  the  bank, 
which  set  forth  that  the  entire  capital  stock 
of  said  bank  had  been  actually  subscribed 
for  in  good  faith  and  $50,000  of  the  same  had 
been  actually  paid  In  lawful  money.  The  cer- 
tificate by  the  corporation  commission  show- 
ed that  the  articles  of  incorporation  were 
filed  In  the  office  of  the  state  corporation 
comi/ilsslon  January  27,  1914. 

The  appellant  offered  the  articles  of  in- 
corporation of  said  bank  in  evidence  for  the 
purpose  of  showing  that  at  the  time  the  sub- 
scription of  appellant  was  solicited  by  the  of- 
ficers of  tne  bank,  there  was  no  unsubscribed 
stock,  and  this  being  true,  the  note  was  whol- 
ly without  consideration.  The  appellee  ob- 
jected to  the  introduction  of  the  said  articles 
in  evidence  on  the  ground  that  there  was  no 
issue  where  this  was  materlaL  The  court 
sustained  the  objection  to  the  offer.  Appel- 
lant also  offered  evidence  substantiating  the 
allegations  of  his  answer  relative  to  the 
agreement  by  which  he  was  to  have  the  right 
to  demand  a  return  of  the  note  and  a  can- 
cellation of  the  stock.  This  evidence  was 
stricken  upon  motion  of  the  appellee.  Judg- 
ment was  rendered  for  the  receiver  for  the 
full  amount  of  the  note,  interest,  and  princi- 
pal, from  whl(^  Judgment  this  appeal  is 
prosecuted. 

[1]  Two  propositions  are  presented  by  the 
appellant,  upon  which  be  relies  for  a  rever- 
sal. The  first  is  as  to  the  piopriety  of  the 
action  of  the  court  In  sustaining  the  objec- 
tion to  the  admission  ih  evidence  of  the  arti- 
cles of  incorporation  of  the  bank  This  was 
offered,  as  stated,  for  the  purpose  of  showing 
that  the  note  was  without  consideration  be- 
cause the  note  was  given  In  payment  of  a 
subscription  to  the  capital  stock  of  the  bank, 
and  said  articles  showed  that  prior  to  the  so- 
liciting of  the  subscription  all  the  capital 
stock  of  the  bank  had  been  subscribed  for  by 
others.    In  answer  to  appellant's  contention 
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that  the  articles  were  properly  admissible  In 
evidence  as  proof  of  such  fact,  appellees  ar- 
gue that  the  greatest  weight  that  could  be 
given  to  the  articles  of  incorporation  as  a 
document  of  evidence  would  be  as  an  indica- 
tion that  the  total  authorized  capital  stock 
had  been  subscribed  for,  and  granting  that 
upon  admission  In  evidence  the  certificates 
had  shown  such  total  subscription,  the  ques- 
tion now  is  whether  any  further  subscrip- 
tions would  be  founded  upon  consideration. 
We  believe  that  the  court  should  have  admit- 
ted the  articles  of  Incorporation  In  evidence, 
and  that  such  articles  would  establish  prima 
facie  the  facts  therein  stated.  In  1  Thomp- 
son on  Corporations.  |  880,  It  is  said: 

"Proof  of  subscriptions  to  the  capital  stock  of 
a  corporation  is  not  essentially  different  from 
that  of  the  execution  of  other  written  instru- 
ments. Ordinarily  sucli  proof  is  made  by  intro- 
ducing in  evidence  the  articles  of  the  associa- 
tion containing  tbe  signature  of  the  subscribers 
or  the  subscription  list  or  book." 

Here  the  articles  were  offered  In  evidence, 
not  for  the  purpose  of  binding  the  subscriber, 
but  for  the  purpose  of  showing  as  against 
the  corporation  that  all  its  capital  stock  had 
been  subscribed  for  prior  to  the  subscription 
by  appellant,  which  was  tbe  consideration  for 
the  note. 

[2]  The  bani?  in  question  was  incorporated 
under  the  provisions  of  section  431,  Code 
1915,  under  which  it  was  required  to  have 
a  capital  stock  actually  subscribed  for  of 
not  less  than  $100,000,  $50,000  of  which  must 
be  actually  paid  up  In  lawful  money  of  the 
United  States  at  the  time  of  the  Incorpora- 
tion of  the  bank.  The  act  of  which  such  sec- 
tion forms  a  part  makes  no  provision  for 
oversubscription,  or  for  the  cancellation  by 
the  bank  of  any  subscription  theretofore 
made.  A  later  section  applicable  to  banking 
corporations  (section  909,  Code  1916)  provides 
a  procedure  where  a  subscriber  falls  to  take 
and  pay  for  stock  subscribed  by  him  which 
contemplates  a  public  sale  by  the  corpora- 
tion of  the  stock  so  situated.  Hence  we  see 
that  a  ttank  organized  under  this  section 
had  no  power  to  solicit  additional  subscrip- 
tions after  its  capital  stock  had  once  been 
subscribed,  and  certainly  the  bank  would  be 
estopped  by  its  articles  of  incorporation  from 
denying  that  its  capital  stock  had  been  sub- 
scrit>ed  for  as  represented  and  stated  In  the 
articles  of  incorporation  which  gave  it  its 
life.  No  case  directly  in  point  has  been  cited, 
nor  have  we  been  able  to  find  one.  The  case 
of  Lathrop  v.  Kneeland,  46  Barb.  (N.  T.)  432, 
Is  somewhat  akin  to  the  present  one.  That 
was  a  case  seeking  to  hold  a  subscriber  to 
the  capital  stock  of  the  corporation  liable  for 
its  debts.  The  capital  stock  of  the  company 
had  all  been  subscribed  for  prior  to  the  sub- 
scription by  the  party  sought  to  be  charged. 
The  court  in  discussing  the  question  said: 
"The  principal  place  of  business  of  tbe  corpo- 
ration was  in  Luzerne  county.  Pa.,  and  from  tbe 
testimony  it  appears  that  it  commenced  its  busi- 
ness operations  there  in  April,  ISfiS.  By  tbe 
certificate  of  the  organization  of  tbe  company, 


which  was  filed  in  pursuance  of  the  statute  of 
Pennsylvania  under  which  the  company  was  or- 
ganized, on  tbe  13th  of  April,  1865,  and  which 
was  also  produced  in  evidence,  it  appears  that 
the  capital  stock  of  the  company  was  $50,000, 
divided  into  2,500  shares  of  $20. each,  and  tliat 
the  whole  number  of  shares  had  then  been  sub- 
scribed and  taken,  and  one-fourth  of  the  whole 
amount  actually  paid  in.  There  is  nothing  to 
show  tliflt  any  of  these  shares  thus  subscribed 
and  taken  and  partly  paid  for  had  ever  been  for- 
feited, or  in  any  way  transferred,  after  tbcy 
were  originally  taken.  The  whole  stock  having 
been  subscribed  for  and  taken,  at  the  time  the 
articles  of  incorporation  were  filed  and  the  com- 
pany became  a  legal  being,  it  is  manifest  that 
subsequent  sulwcribers,  by  merely  writing  their 
names  in  tbe  corporation  l>ookB,  and  affixing  a 
number  of  shares  to  their  respective  names, 
could  acquire  no  right  to  any  shares  of  stock,  or 
become  by  such  an  act  stockholders  of  the  cor- 
poration. There  was  then  no  stock  left  for  them 
to  take ;  and  as  they  could  get  nothing,  the 
subscription  would  be  wholly  nugatory.  A  per- 
son who  subscribes  regularly  to  the  stock  of  a 
corporation  becomes  a  stockholder  in  virtue  of 
his  subscription,  and  especially  so  after  he  has 
paid  a  portion  of  his  subscription.  This  was  ex- 
pressly held  in  Spear  v.  Crawford,  14  Wend.  [N. 
Y.]  20  [28  Am.  Dee.  513].  In  that  case  the 
subscriber  had  paid  no  portion  of  his  subscrip- 
tion, nor  had  lie  done  any  act  whatever  as  a 
stockholder,  and  yet  .the  court  held  that  he  was 
a  stockholder,  and  as  such  liable  for  the  debts  of 
tbe  corporation  to  the  amount  of  the  stock  sab- 
scribed  for  by  him.  When  the  stock  is  once  all 
taken,  the  corporation  has  no  more  at  its  dispos- 
al, unless  it  shall  get  back  a  portion  thus  tak- 
en, by  forfeiture.  This  it  is  not  shown  to  have 
done,  in  the  case  l>efore  ns.  If  it  is  taken,  and 
none  of  it  forfeited,  the  only  way  any  person 
could  afterwards  acquire  any  shares,  by  any 
possibility,  would  be  by  transfer  from  some  one 
holding  stock  as  an  original  taker  or  as  trans- 
feree. The  corporation  cannot  increase  its 
capital  stock  at  will,  in  any  manner,  or  to  any 
extent,  unless  it  is  authorized  to  increase  by  its 
charter,  and  then  only  in  the  manner  prescribed. 
It  is  not  shown  or  i>retended  that  the  corpora- 
tion in  question  had  increased  its  capital,  and  it 
wonld  not  be  presumed  to  have  done  so.  It 
appearing  from  the  evidence  that  all  the  capital 
stock  was  taken  nearly  two  years  before  the  sub- 
scription by  the  intestate,  and  there  being  no 
evidence  of  any  forfeiture  of  any  stock  so  taken, 
or  of  any  transfer  to  the  intestate  of  any  stock, 
it  is  not  proved  that  he  was  a  stockholder. 
There  is  no  evidence  to  show  that  he  ever  held 
any  stock,  or  that  the  right  to  any  ever  vest- 
ed in  him.  The  mere  fact  that  he  subscribed 
and  gave  his  note  is  nothing  after  the  stock  had 
all  been  taken  and  the  company  had  no  stock 
which  they  could  issue." 

In  Cook  on  Corporations,  {  58,  the  author 
says: 

"In  general  after  the  full  amount  of  stock 
provided  for  in  the  act  of  incorporation  has  been 
8ul>8cribed,  any  further  subscriptions  are  void." 

If  in  fact  the  full  amount  of  the  capital 
stock  of  the  company  had  been  subscribed 
prior  to  the  solicitation  of  the  appellant's 
subscription,  the  bank  being  without  power 
to  Issue  more  stock,  additional  subscriptions 
to  the  capital  stock  beyond  the  amount  spec- 
ified In  its  articles  of  Incorporation  was  ul- 
tra vires  and  void,  and  consequently  a  sub- 
scription beyond  that  sum  could  not  be  col- 
lected. This  is  decided  by  the  Supreme 
Court  of  Georgia  in  the  case  of  Clark,  As- 
signee, v.  Turner,  73  Ga.  1. 

The  banking  corporation  In  question  would 
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have  the  right  upon  compliance  with  the  law, 
of  course,  to  Increase  Its  capital  stock,  but  It 
would  be  incumbent  upon  It,  or  upon  Its  re- 
<-elver,  to  show  that  It  had  legally  done  so. 
In  the  case  of  Oox  v.  Hardee,  135  Ga.  80,  68 
S.  E.  932,  the  action  was  instituted  by  the 
receiver  of  an  Insolvent  bank  against  stock- 
holders to  recover  amounts  alleged  to  be 
stlU  due  upon  their  subscriptions.  Norton 
and  Knight  had  subscribed  for  certain  stock 
after  the  full  amount  of  the  capital  stock 
had  l>een  subscribed  for  by  others.  The  court 
said: 

"The  demurrers  of  Norton  and  Knight  should 
have  been  sustained,  upon  the  ground,  taken  in 
each,  that  the  subscription  agreement  set  forth 
by  the  petition  shows  that  the  full  amount  of 
the  capital  stock  of  the  corporation,  as  pre- 
scribed in  the  agreement,  had  been  subscribed 
by  others  before  the  demurrant  subscribed  for 
stock  in  the  same,  and  hence  he  was  not  bound 
by  his  subscription.  The  general  rule  is  that 
after  the  full  amount  of  the  capital  stock  of  a 
corporation  provided  for  in  the  charter  has  been 
subscribed,  any  further  subscriptions  are  void. 
1  Cook,  Stock  and  Stockholders,  S  58.  And 
where,  under  statutory  provisions,  commission- 
ers are  appointed  for  the  purpose  of  receiving 
HUbscriptions  to  the  capital  stock  of  a  corpora- 
tion, and  they  receive  subscriptions  in  e.xccss  of 
the  amount  authorized  by  the  charter  or  act  of 
incorporation,  they  cannot,  in  the  absence  of 
statutory  authorit.v,  reduce  proportionally  all 
the  subscriptions  and  apportion  the  stock  among 
the  subscribers.  Their  only  duty  is  to  receive 
subscriptions  to  the  full  amount  of  the  pre- 
scribed capital,  and  to  refuse  anything  beyond 
that  Id.;  1  Thomp.  Corp.  (2d  Ed.)  S  578. 
It  is  obvious  that  none  of  the  subscribers  in  the 
present  case  would  have  been  bound  to  take 
stock  in  the  corporation  if  the  amount  of  its 
capital  stock  bad  been  made  greater  than  that 
which  was  providetl  in  the  subscription  agree- 
ment. In  the  petition  for  incorporation  which 
was  granted  it  was  expressly  provided  that  the 
amount  of  the  capital  stock  should  be  !P30.000, 
the  amount  fixed  in  the  subscription  agreement. 
\Ye  have  no  statute  in  this  state  which  provides 
for  the  apportionment  of  the  stock  of  a  corpora- 
tion among  the  subscribers  thereto,  in  the  event 
the  prescribnd  amount  of  the  capital  stock  has 
been  oversubscribcfl;  and  there  is  nothing  in  the 
subscription  agreement  under  consideration  which 
authorized  this  to  be  done.  Hence,  so  far  as 
Norton  and  Knight  were  concerne<l.  the  sub- 
scription agreement  could  not  be  enforce<l.  either 
in  whole  or  in  part,  by  the  corporation  or  by  the 
subscriber." 

In  the  case  of  M.  &  S.  V.  R.  R.  Co.  v.  Hll- 
dreth,  53  Cal.  123.  the  action  was  instituted 
to  i«cover  dellnnuent  stodt  assessments.  Tlie 
articles  of  Incoi-poratlon  recited  that  Hlldreth 
Iiad  subscribed  for  40  shares  of  the  capital 
«>tocfc  of  the  value  of  54.000.  The  day  before 
the  incorporation  of  the  company  Hlldreth, 
■vritb  many  other  persons,  signed  an  agree- 
ment setting  opposite  his  name  $25,000  as  the 
amount  of  the  stock  he  would  take.  The 
corporation  was  formed  for  the  purpose  of 
building  a  railroad.  The  statute  required 
that  at  least  $1,000  per  mile  must  be  subscrib- 
ed toward  the  Intended  railroad  before  it 
was  Incorporated.    The  court  said: 

"But  it  is  plain  that  the  amounts  subscribed, 
aud  by  whom,  must  be  fully  set  forth  in  the  ar- 
ticles of  incorporation.  Those  who  sign  and  file 
the  articles,  and  thus  bring  the  corporation  into 
existence,  act  for  the  real  snbscribers.    If  the 


statement  contained  In  the  articles,  a«  to  the 
amount  subscribed,  and  by  whom,  is  Incorrect, 
one  of  two  results  must  follow:  Either  the  at- 
tempt to  give  existence  to  the  corporation  is 
abortive,  or  the  corporation  which  comes  into 
life  is  estopped  from  claiming  that  any  other 
person  than  those  named  as  subscribers  became 
a  member  when  the  articles  were  filed,  or  that 
any  person  therein  named  was  a  subscriber  for 
a  larger  sum  than  that  mentioned  in  the  arti- 
cles. In  either  event,  this  action  cannot  be 
maintained." 

Our  statute  requires,  as  stated,  that  the  ar- 
ticles of  Incorporation  shall  set  forth  the 
amount  of  stock  actually  subscribed.  It  was 
competent  for  the  appellant  to  offer  In  evi- 
dence the  articles  of  incorporation  for  the 
purpose  of  establishing  the  fact  that  all  the 
stock  of  the  corporation  had  been  subscribed 
for  at  the  time  his  subscription  was  solicited, 
and  upon  receipt  of  these  articles  in  evidence 
the  burden  would  be  upon  the  receiver  of  the 
corporation  to  explain  away  If  possible  the  re- 
cited facts  contained  therein.  This  might  be 
difficult,  but.  If  so,  or  even  if  actually  impos- 
sible, the  corporation  should  not  be  heard  to 
complain  when  its  own  admitted  culpability 
created  the  dilemma.  In  - 10  Cyc.  44,  it  Is 
sold: 

"After  all  the  authorized  shares  of  a  corpora- 
tion have  been  issued,  any  further  issues  are 
merely  void,  and  the  takers  of  them,  although 
innocent,  do  not. acquire  the  status  or  rights  of 
shareholders.  Such  a  subscriber  is  not  liable 
on  bis  subscription,  and  although  the  president 
and  directors  may  have  power  to  authorize  an 
additional  issue,  yet,  until  they  exercise  this 
power,  any  issue  after  the  original  limit  has  been 
filled  is  void." 

We  concede,  as  contended  by  appellee,  that 
a  mere  subscription  to  the  capital  stock  of  the 
corporation  does  not  make  the  subscriber  a 
stockholder,  but  such  act,  when  his  subscrip- 
tion is  accepted  by  the  corporation,  gives  him 
the  right  as  against  the  corporation  to  de- 
mand and  receive  certificates  of  stock  upon 
compliance  by  him  with  the  conditions  upon 
which  his  subscription  was  made.  Tlie  corpo- 
ration acquires  certain  rights  by  his  subscrip- 
tion. It  is  a  right  to  demand  compliance 
upon  his  part  of  the  terms  thereof.  It  can 
compel  him  to  take  and  pay  for  his  stock.  It 
has  no  right  to  release  him  from  his  sub- 
scription or  to  take  back  and  cancel  stock  is- 
sued thereunder.  Where  a  sulwcriber  falls 
to  comply  with  the  terms  of  his  suhscriptlou 
and  to  meet  the  calls  made  by  the  corpora- 
tion thereon,  the  ptatute  provides  the  remedy 
by  the  corporation.  It  Is  the  duty  of  the 
corporation  under  the  statute  to  sell  the  stock 
so  forfeited  at  public  sale.  It  has  no  right 
under  the  statute  to  go  out  and  solicit  sub- 
scriptions for  such  stock,  and  other  stock- 
h<dders  could  complain  of  the  act  of  the  cor- 
poration In  failing  to  comply  with  the  stat- 
utory provisions  In  regard  to  the  sale.  For 
the  error  In  rejecting  the  offered  proofs  the 
case  must  be  reversed,  but  we  deem  It  advis- 
able to  discuss  the  remaining  point  presented. 

{3]  The  court  upon  motion  withdrew  from 
the  Jury  evldaice  offered  by  appellant  tend- 
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Ing  to  show  an  a^rreement  between  appellant 
and  the  agent  of  the  bank  that  appellant 
should  have  the  right  to  demand  a  return  of 
the  note  and  a  cancellation  ot  the  subscrip- 
tion at  any  time  before  the  note  was  due.  If 
the  corporation  lind  power  to  accept  subscrip- 
tions to  Its  capital  stock  at  the  time  appel- 
lant's subscription  was  accepted  and  for 
which  he  executed  the  note  In  question,  It 
would  not  be  competent  for  appellant  as 
against  the  representative  of  the  creditors  of 
the  bank  to  show  a  secret  agreement  between 
appellant  and  the  bank  that  he  should  have 
the  right  to  demand  a  return  of  his  note  and 
the  cancellation  of  the  subscription  at  his  op- 
tion. When  appellant  became  a  subscriber  to 
the  stock  of  the  bank,  presumptively  he  knew 
that  credit  would  be  extended  to  the  bank 
upon  the  faith  of  the  subscriptions  of  Its  cap- 
ital stock.  In  the  case  of  Atwater  t.  Stroin- 
berg,  75  Minn.  277,  77  N.  W.  963,  the  court 
said: 

"If  the  defendant  can  now  be  allowed  to 
evade  the  payment  of  his  note  given  for  the 
stock  sliares.  he  might  with  equal  propriety 
be  permittod  to  deny  that  he  became  a  stock- 
holder, and  thus  perpetrate  a  fr^ud  upon  cred- 
itors. The  stockholders  of  a  corporation  can- 
not directly  or  indirectly  release  themselves  or 
dischnrge  their  liability  as  such  by  means  of 
agreements  with  one  another  or  with  the  corpo- 
ration. Yet  by  the  writing  relied  upon  by  de- 
fendant this  was  the  very  thing  attempted,  and, 
if  such  a  transaction  could  be  tolerated,  every 
stockholder  in  a  bank  could  protect  himself 
from  liability  or  loss  through  the  medium  of  a 
like  secret  ngrpement.  The  statute  forbids  this, 
and  it  is  clearly  against  public  policy." 

In  Cook  on  Corporations,  {  168,  it  is  said : 
"The  well-established  rule,  however,  is  that 
corporate  directors  have  no  power  to  agree  with 
a  subscriber  that  his  subscription  shall  be  can- 
celed, unless  such  power  ia  given  to  them  by 
charter  or  statute  or  the  by-laws  of  the  corpo- 
ration." 

See  Cyc.  450. 

Hence  the  court  committed  no  error  In  re- 
Jectln.e  this  evidence,  but  for  the  reason.s 
stated,  the  cause  will  be  reversed  and  re- 
manded to  the  dlsitrlct  court  for  further  pro- 
ceedings not  inconsistent  with  this  opinion, 
and  it  is  so  ordered. 

HANNA,  0.  J.,  and  PARKEB,  J.,  concur. 

(23  N.  M.  82)  '    ' 

BOI/IiES  T,  PECOS  IRR.  CO.    (No.  1792.) 
(Supreme  Court  of  New  Mexico.    Aug.  16, 1917.) 

(/Sl/»o6uj»  iy  Vie  Court.) 

1.  Appeai,  and  Error  <e=>1008(3)— Findings 
OF  Trial  Court — Review. 

Where  findings  of  trial  court  are  made  from 
transcript  of  evidence  contained  in  report  of 
referee,  the  same  will  be  reviewed  on  appeal  to 
determine  whether  they  are  supported  by  a  pre- 
ponderance of  the  evidence. 

2.  Waters  and  Water  Courses  ^=>244 — Irbi- 
OATiON  Canal— liiGHT  to  Receive  Watib— 
Easement. 

The  right  to  perpetually  receive  water  from 
a  certain  canal  constitutes  an  easement  in  the 
canal. 


3.  Covenants  *=>70  —  "Covenant  Running 

with  the  tiand" — release. 
A  covenant  by  an  irrigation  company  to  per- 
manently maintain  a  canal  and  the  flow  of  wa- 
ter therein  is  a  covenant  running  with  the  land, 
and  not  a  personal  covenant ;  and,  upon  a 
conveyance  of  the  canal  to  another,  the  cove- 
nantor is  released  from  further  liability  upon 
the  covenant. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  (^venant 
Running  with  the  Land.] 

Appeal  from  District  Court,  Eddy  County; 
McClure,  Judge. 

Action  by  Richard  J.  Bolles  against  the 
Pecos  Irrigation  Company.  Etecree  for  plain- 
tiff, and  defendant  appoals.  Reversed  and 
remanded,  with  Instructions  to  enter  Judg- 
ment tor  defendant 

Bujac  &  Brlce,  of  Carlsbad,  for  appellant. 
James  M.  Dye  and  R.  O.  Reld,  both  of  Ros- 
well,  for  appellee. 

PARKER,  J.  This  Is  an  action  brought  in 
the  dl-strlct  court  of  Eddy  county  by  Richard 
J.  Bolles,  appellee,  against  the  appellant, 
Pecoa  Irrigation  Company,  a  corporation,  to 
recover  $13.2(X)  damages  for  alleged  breach 
of  covenant  From  a  decree  in  favor  of  ap- 
pellee, the  appellant  has  appealed. 

The  complaint  contained  six  separate 
counts,  and  proceeded  upon  the  theory  that 
the  appellant  has  assumed  the  performance 
of  certain  contracts  made  and  entered  into 
between  the  predecessors  in  title  of  both  of 
the  parties  to  this  action.  Those  contracts 
provided.  In  substance,  that  appellant's  pred- 
ecessor in  title,  in  consideration  of  the  pay- 
ment to  it  of  $10,  plus  an  annual  rental 
charge,  per  acre,  would  furnish  and  deliver 
a  stated  quantity  of  water  from  its  Southern 
(3anal  to  the  land  of  appellee's  predecessor 
in  title,  and  would  permanently  maintain  the 
said  canal  and  the  flow  of  water  therein. 
The  complaint  alleged  that  the  appellant  ac- 
quired all  the  right,  title,  and  Interest  of  the 
former  owner  of  said  canal  and  the  irriga- 
tion system  of  which  It  was  a  part;  as- 
sumed to  carry  out  the  terms  of  said  contracts 
and  had  performed  the  obligation  thereof 
until  the  2d  day  of  October,  1904,  when  it 
failed,  neglected,  and  refused  to  furnish  said 
water  to  appellee  and  his  land<  and  then  and 
there  failed  and  continually  since  has  failed 
to  permanently  maintain  said  canal  and  the 
flow  of  water  therein.  It  also  alleged  that 
the  failure  of  the  appellant  to  furnish  and 
deliver  water  to  appellee  for  the  irrigation 
season  of  1905  and  1906  made  It  necessary  for 
the  latter  to  purchase  water  rights  elsewhere^ 
and  then  prayed  damages  equivalent  to  the 
sum  paid  for  the  so-called  water  rights  by 
appellee's  predecessor  In  title,  which  in  the 
aggregate  amounted  to  $13,200. 

The  appellant  filed  an  answer  Of  some 
length.  It  denied  the  assumption  of  such 
contracts  by  it  but  admitted  that  it  furnished 
water    in    pursuance    thereof ;    denied    any 
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breach  of  contract  on  its  part;  alleged  that 
a  flood  of  unprecedented  volume  occurred 
In  the  Pecos  river  on  October  2,  1904,  which 
destroyed  its  Avalon  dam  and  otherwise  In- 
jured the  irrigation  system  to  such  an  ex- 
tent that  it  was  temporarily  unable  to  fur- 
nlsh  water  to  appellee  and  other  water  users 
under  said  system.  It  alleged  that  the  said 
flood  and  the  damage  consequent  thereon  were 
unforeseen,  and  an  act  of  God,  which  excused 
It  from  temporary  performance  under  a  pro- 
vision of  the  contracts  referred  to  in  the  an- 
swer. It  also  alleged,  with  some  elal)oratlon, 
that  immediately  after  said  flood  and  the 
destruction  of  Its  dam  and  other  woriis,  the 
appellant  began  to  make  preparations  for 
the  restoration  of  the  irrigation  plant  and 
would  hare  repaired  the  same  and  then  have 
been  in  a  position  to  fulfill  the  terms  of  said 
<M>ntracts  but  for  the  action  of  appellee  In 
participating  in  a  scheme  looking  to  the  sale 
and  transfer  of  said  property  to  tlie  United 
States  under  the  Reclamation  Act  of  Con- 
gress; that  the  appellee  became  a  member  of 
the  Pecos  Water  Users'  Association,  a  cor- 
poration formed  in  pursuance  of  the  require- 
ments of  the  said  Reclamation  Act,  and  was 
Instrumental  in  consummating,  with  the  as- 
sistance of  other  water  users  and  the  appel- 
lant, a  sale  to  the  United  States  of  said  ir- 
rigation system.  Under  these  and  additional 
facts  too  numerous  to  mention  in  detail  here, 
the  appellant  claimed  that  appellee  was  es- 
topped from  asserting  that  appellant  had 
abandoned  its  irrigation  system  and  the 
said  Southern  Canal  and  had  breached  its 
-contracts  in  that  respect. 

The  cause  was  referred  to  a  referee  with  in- 
structions to  make  "findings  of  fact  and  law" 
and  report  same  to  the  court  Tlie  referee, 
after  trial,  made  bis  findings  of  fact  and  con- 
clusions of  law  and  reported  the  same  to 
the  court  Among  other  things,  he  found  that 
the  proximate  cause  of  the  damage  done  to 
the  Avalon  dam  in  1901  was  the  flood,  with- 
out negligence  on  the  part  of  appellant,  and, 
consequently,  under  a  provision  of  said  con- 
tracts, appellant  was  temporarily  excused 
from  performance  of  the  obligation  to  fur- 
nish and  deliver  water  to  appellee;  that 
after  the  destruction  of  said  dam  the  appel- 
lant diligently  proceeded  to  construct  a  tem- 
porary dam  so  that  water  might  be  delivered 
for  the  irrigation  season  of  1905;  that  this 
temporary  dam  was  destroyed  by  a  flood  on 
June  2,  1905;  that  appellant  would  tiave 
famished  and  delivered  water  thereafter 
from  its  said  irrigation  system  except  for 
the  acts  of  the  appellee  and  others,  wlilch  re- 
sulted in  the  sale  of  the  property  to  the 
United  States.  Upon  those  findings,  and 
others  not  necessary  to  mention,  the  referee 
concluded,  as  a  matter  of  law,  that  awel- 
lant  had  assumed  the  performance  of  the 
covenants  contained  In  the  contracts  entered 
Into  by  its  and  the  appellee's  predecessors  in 
title;  that  the  flood  of  October  2,  1904,  was 
An  act  Ot  God  and  relieved  appellant  of  tem- 


porary performance  of  the  covenants;  that 
the  nonperformance  of  said  covenants  on  the 
part  of  appellant  was  thereafter  caused  by 
the  acts  of  the  appellee  in  (1)  transferring 
his  property  in  trust  to  another,  the  Pecos 
Water  Users'  Association,  thereby  putting 
it  out  of  the  power  of  appellant  to  furnish 
and  deliver  said  water  thereafter  to  appellee, 
and  (2)  in  doing  the  things  pleaded  in  the 
plea  of  estoppel. 

The  trial  court,  upon  exceptions  taken  by 
appellee  to  the  flndings  and  conclusions  of  the 
referee,  set  the  same  aside,  as  well  as  the  re- 
port of  the  referee,  and  thereupon  entered 
findings  and  conclusions  favorable  to  appel- 
lee. Tlie  trial  court  concluded  tliat  the 
amended  answer  of  appellant  was  largely  in 
the  nature  of  confession  and  avoidance,  and 
stated  that  its  merits  depended  principally  on 
three  things,  viz.:  (1)  Was  the  appellant  neg- 
ligent in  malntatuing  the  dam;  (2)  was  the 
proximate  cause  of  the  destruction  of  the 
Avalon  dam  the  act  of  Gbd  or  an  unforeseen 
accident;  and  (3)  was  the  appellee  estopped 
from  asserting  the  claims  set  forth  in  the 
amended  complaint  The  court  stated  that  it 
did  not  agree  with  the  findings  and  conclu- 
sions of  the  referee  after  an  examination  of 
the  pleadings,  evidence,  and  briefs  and  argu- 
ments of  counsel,  and  found  that  while  the 
flood  of  1904  was  of  unprecedented  volume, 
the  dam  would  have  withstood  it  bad  it 
been  properly  and  suitably  maintained;  that 
the  doctrine  of  estoppel  was  not  applicable; 
and  that  the  material  allegations  of  the 
complaint  were  sustained  by  the  evidence. 

Eighteen  errors  are  assigned  by  appellant 
The  argument  made  under  each  assignment 
involves  several  additional  questions  of  law, 
but  we  shall  not  determine  all  the  questions 
presented,  for  the  reason  that  an  analysis  of 
the  case  discloses  that  a  consideration  of 
many  such  questions  is  not  necessary. 

[1]  1.  The  first  question  we  shall  deter- 
mine is,  how  far  we  are  bound  by  the  flndings 
of  the  trial  court  made  under  the  oircuni- 
stances  in  which  the  findings  in  this  case 
were  made.  The  court  made  its  findings  up- 
on matters  of  record  only.  It  did  not  have 
the  opportunity  of  observing  the  conduct  and 
demeanor  of  the  witness,  nor  did  it  have  the 
benefit  of  the  atmosphere  of  the  trial.  Un- 
der such  circumstances  its  findings  will  be 
reviewed  here  to  determine  whether  they  are 
supported  by  a  preponderance  of  the  evi- 
dence, rather  than  by  substantial  evidence. 
Gallup  Electric  Light  Co.  v.  Pacific  Im.  Co., 
16  N.  M.  88,  94,  113  Paa  848;  Warren  v. 
Komegay,  20  N.  AL  225,  147  Pac.  1107. 

The  all^atlons  in  the  complaint  lead  us 
to  the  conduslon  that  the  appellee  sought  to 
recover  damages  not  only  on  account  of  the 
alleged  abandonment  of  the  canal  and  the 
flow  of  water  therein,  but  also  on  account  of 
appellant's  failure  to  deliver  water  for  tlie 
irrigation  season  of  1905  and  1906,  as  a  con- 
sequence of  which  the  appellee  purchased, 
by  compulsion,  water  rights  elsewherew    But 
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the  trial  court  assessed  no  damages  against 
appellant  for  its  failure  to  fumlsb  and  de- 
liver water  for  the  two  years  mentioned,  and 
counsel  for  appellee  deny  that  they  sought  to 
recover  damages  therefor.  Whether  or  not, 
therefore,  the  destruction  of  the  Avalon  dam 
m  1904  was  due  to  the  negligence  of  the  ap- 
pellant, or  to  an  unforeseen  accident,  or  the 
act  of  God,  Is  immaterial.  But  in  this  con- 
nection It  should  be  remarked  that  the  find- 
ing of  the  referee  on  this  question  was  cor- 
rect, and  that  of  the  court  wholly  erroneous. 
The  only  evidence  upon  which  the  trial  court 
made  its  findings  that  the  proximate  cause 
of  the  destruction  of  the  dam  In  1904  was 
the  negligence  of  the  appellant,  as  we  view 
the  record,  is  the  opinion  of  an  engineer  who 
assumed  that  the  dam  was  destroyed  by  wa- 
ter rushing  through  a  hole  made  in  the  dam 
by  some  burrowing  animal.  There  was  no 
evidence  whatever  that  this  was  a  fact,  nor 
that  even  if  it  were  a  fact  that  the  appel- 
lant was  negligent  in  protecting  the  dam 
against  such  casualties.  Opposed  to  that  ev- 
idence is  the  testimony  of  the  engineer  In 
charge  of  the  works  of  the  appellant  com- 
pany that  he  employed  divers  men  to  police 
and  insi)ect  the  dam,  and  that  in  his  expe- 
rience he  had  never  observed  the  presence  of 
burrowing  animals  at  the  dam.  The  proxi- 
mate cause  of  the  destruction  of  the  dam 
was  stated  by  this  engineer  to  have  been  the 
swirling  of  water  under  tremendous  pres- 
sure and  in  great  volume. 

Because  there  is  absolutely  no  evidence  in 
the  record  of  damage  to  appellee  for  appel- 
lant's failure  to  deliver  water  to  bis  land 
for  the  irrigation  seasons  of  1905  and  190(J 
and  because  appellee  specifically  disclaims 
damages  on  that  score,  the  judgment  of  the 
trial  court  must  be  sustained,  if  at  all,  upon 
the  allegation  and  proof  of  breach  of  cove- 
nant to  permanently  maintain  tlie  Southel^ 
Canal  and  the  flow  of  water  therein.  The 
trial  court  found  this  issue  in  favor  of  ap- 
pellee, but  its  finding  on  this  question  was 
general  and  did  not  disclose  the  theory  upon 
which  It  was  made.  The  evidence  is  wholly 
insufficient  to  support  the  finding  that  appel- 
lant, in  fact,  breached  this  covenant.  It  ap- 
pears that  from  the  time  of  the  destruction 
of  its  dam  in  1904  until  December.  1906,  the 
time  when  It  sold  its  irrigation  system  to  the 
Onlted  States,  it  continued  In  possession  of 
the  irrigation  system,  without  intent  to  aban- 
don it.  The  simple  fact  that  it  intermittent- 
ly failed  to  maintain  the  canal  and  the  flow 
of  water  therein  from  June,  1905,  to  Decem- 
ber, 1906,  falls  far  short  of  exhibiting  an  actu- 
al abandonment  of  its  duty  or  an  Intent  to  per- 
manently abandon  the  maintenance  of  the 
canal.  Long  prior  to  this  time  it  bad  t>een 
engaged  in  an  eflTort  to  relieve  itself  of  the 
burdens  incident  to  the  operation  of  this  ir- 
rigation system,  and  with  the  active  assist- 
ance of  the  appellee  finally,  in  1906,  influ- 
enced the  government  of  the  United  States 
to  purchase  the  system  under  the  Beclama- 


tion  Act.  The  record  fails  to  disclose  that 
in  fact  the  appellant  failed  to  permanently 
maintain  the  canal  and  the  flow  of  water 
therein,  unless  the  sale  of  the  irrigation  sys- 
tem by  it  in  December,  1906,  constitutes  a 
breach  of  that  covenant  or  evidences  an  in- 
tention to  no  longer  be  bound  thereby.  But 
we  are  satisfied  that  the  appellant  cannot  be 
held  to  have  violated  the  covenant  by  making 
a  sale  of  its  property  to  the  United  States. 
The  reason  for  this  is  that  it  was  reasonably 
within  the  contemplation  of  the  original  par- 
ties to  the  contract,  which  created  this  bur- 
den, that  the  corporation,  the  predecessor  In 
title  of  appellant,  was  of  limited  duration, 
and  that  the  other  party  to  the  contract,  the 
predecessors  in  title  of  the  appellee,  would 
not  for  all  time  survive.  The  contracts  pro- 
vided, among  other  things: 

That  for  a  named  consideration  the  irriga- 
tion company  "doe»  bargain,  sell.  •  •  •  and 
convey"  a  designated  number  of  "water  rights  in 
said  canal"  to  "be  applied  and  attached  to"  and 
be  used  in  conjunction  with  (designated  lands), 
the.  "intention  of  the  above  conveyance  being 
that  each  of  said  water  rights  shall  be  and  re- 
main a  right  to  receive  and  use,  during  each 
year,  from  said  canal,  upon  the  land  named  in 
connection  therewith,  the  amount  of  water  here- 
in specified,  and  that  each  of  said  rights  shall 
be  and  remain  *  *  *  a  right  incident  and 
appurtenant  to  said  land." 

The  contracts  contained  ttils  further 
clause: 

That  the  irrigation  company  sball  "perma- 
nently maintain  the  said  canal  and  the  now  of 
water  therethrough,"  and  that  the  covenantee 
and  the  "heirs,  assigns,  and  successors  thereof 
in  ownership  of  said  lands"  shall  pay  the  irri- 
gation company  certain  compensation  for  fur- 
nishing water. 

The  contracts  further  provided  that: 
"All  covenants  and  agreements  herein  contain- 
ed and  rights  hereby  granted  to  cither  of  said 
parties  shall  extend  to  and  be  binding  upon  the 
heirs,  assigns,  legal  representatives  and  succes- 
sors of  said  party." 

[2]  2.  Under  these  contracts  it  will  be  seen 
that  appellant's  predecessor  In  title  was 
simply  a  carrier  of  a  stated  quantity  of 
water  for  appellee's  predecessors  in  title. 
The  right  acquired  by  the  appellee  (insti- 
tuted an  easement  in  the  ditch  of  the  appel- 
lant. Stanislaus  Water  Co.  v.  Bachman,  152 
Cal.  716,  93  Pac  858,  15  U  R.  A.  (N.  S.)  359 : 
Wyatt  V.  Larimer  &  W.  U.  Co.,  18  Colo.  298, 
33  Paa  144,  36  Am.  St  Rep.  280;  Beck  v. 
Pasadena  L.,  etc.,  Co.  (Cal.)  58  Pac.  387: 
Chlcosa  Irr.  D.  Co.  v.  El  Moro  0.  Co.,  10 
Colo.  App.  276,  50  Pac.  731. 

[3]  3.  The  Pecos  Irrlgatlou  Company  wns 
not  bound  to  retain  ownership  forever  of  the 
land  upon  which  the  canal  was  situate.  We 
know  of  no  doctrine  of  law  which  would  im- 
press this  duty  upon  it  The  proposition 
seems  clear  that  the  parties  to  these  con- 
tracts did  not  contemplate  that  the  covenan- 
tor should  perpetually  be  required  to  perform 
tJie  covenants  therein  expressed,  regardless 
of  the  ownership  of  the  cantil.  That  they  con- 
templated a  possible  change  in  ownership  and 
hence  a  consequent  shifting  of  the  burden  of 
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performing  the  coTenuats  therein  expressed 
Is  dear  beyond  all  qaeation.  The  corpora- 
tion, the  parties  must  hare  known,  would 
eventually  «xplre  by  statutory  limitation. 
But  the  contracts  negative  all  idea  of  casting 
upon  the  covenantor,  personally,  a  perpet- 
ual duty  by  providing  that  the  covenants 
therein  oon talced  were  binding  upon  the 
■•successors"  of  the  parties.  There  was  no 
occasion  for  the  clause  providing  that  the 
"successors,"  eta,  should  be  bound  by  the 
covenants,  unless  it  was  intended  thereby  to 
Insure  to  the  covenantee,  and  those  acquiring 
t  iUe  from  him,  that  the  covenants  cast  upon 
the  covemantor  would  be  performed  by  who- 
ever became  possessed  of  the  servient  estate. 
The  covenants  were  not  personal  to  the  ir- 
rigation company.  They  were  personal  to  the 
owner  of  the  canal,  in  the  sense  that  they 
required  of  him  the  performance  of  some- 
thing which  could  be  performed  only  by  vir- 
tue of  the  ownership  of  the  canal.  The 
charge  was  upon  the  canal ;  the  execution 
of  the  covenant  being  chargeable  against  the 
owner  thereof. 

A  case  involving  the  pEinclple  decisive  of 
this  proposition  is  that  of  Sexauer  v.  Wilson, 
136  Iowa,  357, 113  N.  W.  5M1, 14  L.  R.  A.  (N.  S.) 
1S5,  15  Ann.  Cas.  64.  There  tlie  covenantor 
agreed  to  maintain  perpetually  a  tight  fence 
t>etweeD  land  granted  to  him  and  land  of  the 
grantor.  He  erected  partition  fences  and 
maintained  them  for  five  years,  when  he 
sold  the  property  constituting  the  servient 
estate  to  the  defendant  Krausa.  The  latter 
Called  to  malmtain  the  fence,  and  in  an  action 
by  the  grantor  against  Wilson  and  Krausa 
it  was  held  that  Wilson  was  relieved  of 
further  responsibility  in  the  premises  after 
his  sale  to  Krausa,  the  covenant  running 
with  the  land.    The  court  said: 

"Having  found  that  the  covenantor's  grantee 
is  bound  by  the  covenant,  the  next  inquiry  Is 
whether  the  covenantor  also  is  liable  thereon 
subsequent  to  parting  with  title.  This  neces- 
sarily depends  on  the  intention  of  the  parties 
to  the  first  deed.  While  the  covenant  is  per- 
sonal in  form,  this  is  not  controlling,  for  the 
deed  mast  have  been  executed  with  the  under- 
standing that:  (1)  Wilson,  the  grantee,  would 
have  no  right  to  enter  on  the  land  after  passing 
title  to  another  in  order  to  repair  ur  replace 
the  fence ;  (2)  that  he  would  enjoy  no  benefit 
therefrom ;  and  (3)  owing  to  the  nature  of  the 
covenant  neither  he  nor  his  representatives  conUI 
perform  by  maintaining  the  fence  perpetually. 
Of  necessity  the  grantor  mtist  have  relied  on  the 
land  with  which  the  covenant  runs  to  secure  its 
performance,  and,  fairly  construed,  Wilson's 
obligation  was  to  make  the  fence  and  maintain 
it  only  during  the  time  he  owned  the  land." 

Tb»  'court  then  stated  why  the  parties 
most  bare  so  intended,  saying: 

"It  conld  not  have  been  bis  intention  to  as- 
sume an  obligation  in  perpetnam,  and,  in  event 
of  disposing  of  the  fee,  to  remain  bound  for  life. 
On  the  other  hand,  the  grantor  naturally  had 
in  mind  recourse  on  those  who  should  own  the 
land  when  the  fence  should  need  repair,  rather 
than  this  grantee  who  might  be  gone  before  this 
would  be  required." 


See,  also,  Hlckey  ▼.  Lake  Shore,  etc.,  B. 
Co.,  51  Ohio  St  40,  38  N.  E.  672,  28  U  E.  A. 
396,  46  Am.  St  Rep.  645,  cited  by  the  court 
in  the  Sesauer-Wilsou  C^se,  supra,  and  the 
notes  to  the  latter  case  as  the  same  appear 
in  L.  R.  A.  and  Am.  St  Kep. 

No  case,  applying  this  principle  as  bctweea 
water  right  owner  and  water  companies,  is 
to  be  found,  but  we  can  see  no  reason  to 
deny  its  application  in  such  cases. 

The  Judgment  of  the  trial  court  Is  there- 
fore reversed,  and  the  cause  is  remanded, 
with  instrucUons  to  enter  judgment  for  aiv 
pellant,  and  it  is  so  ordered. 

HANNA,  G  a„  and  ROBEllTS,  J.,  coj»- 
cur. 

(23  N.  M.  TT) 
STATE  V.  CASON.     (No.  19C5.) 
(Supreme  Court  of  ^'ew  Mexico.    Aug.  20,  1917. 
Rehearing  Denied  Sept.  10,  1917.) 

(Syllabus  hy  the  Court.l 

1.  I/ABCBKT     «=9DC— Corpus     Delicti— Evi- 

OENCX. 
The  corpus  delicti  in  larceny  is  constituted 
of  two  elements,  tbat  the  property  was  lost  by 
the  owner,  and  that  it  was  lost  by  a  felonious 
taking. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Larceny.] 

2.  Laecent     ^=356— Cobpus     Delicti— Evi- 

DE^CE. 

In  a  trial  for  the  larceny  of  neat  cattle,  evi- 
dence that  tended  to  establish  the  identity  of  the 
cattle,  their  ownership  in  the  person  from  whom 
their  taking  is  charged  to  be  larcenous  by  the  in- 
dictment, and  the  possession  of  the  cattle  by  the 
ilcfendnnt  Is  enough  to  make  out  a  prima  facie 
case  of  guilt  and  establish  the  corpus  dplicti. 

3.  Animals    ©=>10  —  Ownership  —  Brand — 

CONSTBDCnON. 

An  instruction  that  proof  of  a  duly  recorded 
brand  is  prima  facie  evidence  that  the  person 
named  in  the  certificate  was  the  owner  of  said 
brand  prior  to  the  date  of  the  recording  of  the 
same  is  not  erroneous. 

4.  Criminal  I^w  4=91159(2)— AppbaXt— Ver- 
dict. 

Where  there  is  substantial  evidence  to  sup- 
port the  verdict  of  the  jury,  it  will  not  be  dis- 
turbed on  appeal. 

Appeal  from  District  Court,  Grant  County ; 
Neblett  Judge. 

Arnold  Cason  was  c(mvlcted  of  the  larceny 
and  branding  of  cattle,  and  he  appeals.  Af- 
firmed. 

Terrell  A  Black,  of  Sliver  City,  for  appel- 
lant. H.  S.  Bowman,  Asst  Atty.  Gen.,  for 
the  State. 

HANNA,  a  J.  The  appellant,  Arnold  Ca- 
son, was  tried  at  the  March,  1916,  term  of 
the  district  court  of  Grant  county  under  an 
indictment  charging  larceny  of  four  head  of 
cattle,  the  property  of  H.  G.  Gabllando,  and 
the  defacing,  or  what  is  commonly  called  the 
burning,  of  a  certain  brand  upon  the  four 
head  of  cattle  referred  to.  The  facts,  so 
far  as  need  be  stated,  are  that  Gabllando 


»Vor  otbtf  easM  «m  mum  topic  and  KKT-NUMBER  in  all  Ke7-Numb«red  DlKwta  and  Induaa 


Digitized  by 


Lioogle 


284 


167  PACIFIC  BBPOBTBR 


(N.H. 


was  tbe  owner  of  a  certain  ranch  in  the 
Btnte  of  Arizona,  not  far  distant  from  the 
New  Mexico  boundary,  and  had  npon  the 
runcb  la  Arizona  and  in  New  Mexico  a  con- 
siderable herd  of  cattle.  His  brand  was 
commonly  known  as  tbe  swastika,  which  was 
not  recorded  in  tbe  state  of  New  Mexico  un- 
til after  the  larceny  of  tbe  cattle  referred  to. 
The  eTldence  discloses  the  fact  that  Gabl- 
lando  had  been  using  this  brand  for  some 
years  prior  to  having  it  recorded  in  this 
state.  In  the  summer  or  fall  of  the  year 
1914  the  appellant,  Arnold  Cason,  was  found 
in  Grant  county  In  the  possession,  and  claim- 
ing to  be  tbe  owner,  of  some  five  or  six  head 
of  cattle  branded  with  Cason's  brand,  which 
was  known  as  the  window  sash.  The  prose- 
cution showed  that  the  cattle  in  question 
were  originally  branded  Mrltb  tbe  swastika 
brand  which  had  been  changed  into  the  win- 
dow sash  brand.  Tbe  appellant  was  found 
guilty  as  charged,  and  sentenced  to  a  term 
in  tbe  state  penitentiary  of  from  three  to 
flTe  years  and  tbe  payment  of  a  fine  of  $600, 
with  costs,  from  which  judgment  he  has 
prayed  this  appeal. 

[1]  Numerous  assignments  of  error  have 
been  taken,  but  only  those  presented  by  ap- 
pellant's brief  will  be  considered  in  the  or- 
der submitted;  the  first  being  that  tbe  evi- 
dence wholly  falls  to  establish  the  corpus 
delicti  of  the  crime  charged.  The  corpus 
delicti  in  larcenjr  is  constituted  of  two  ele- 
ments, that  the  property  was  lost  by  the  own- 
er, and  that  it  was  lost  by  a  felonious  tak- 
ing. 17  R.  0.  L.  64.  Appellant  urges  that 
the  indictment  lays  the  ownership  of  tbe 
cattle  In  H.  B.  Gabilando,  and  that  the  only 
evidence  supporting  this  ownership  was  a 
certified  copy  of  his  recorded  brand.  Gabi- 
lando's  brand,  as  set  out  In  the  Indictment 
and  as  proven  by  tbe  certified  copy  of  his 
brand,  and  commonly  known  as  the  swastika 
brand,  is  made  as  follows:  t^ 

It  is  contended  by  tbe  appellant  that  the 
only  evidence  that  any  specific  brand  had 
been  changed  or  altered,  or  as  to  any  prior 
brand  on  tbe  cattle  In  question,  was  that  a 
brand  made  tbns,  ifi  had  been  changed  so 
as  to  make  it  appear  as  tbe  window  sash 
brand  which  Is  made  as  follows:  Q 

[2]  Appellant  contends  that  there  was  no 
substantial  evidence,  or  any  evidence  what- 
ever, that  the  cattle  ever  belonged  to  or  had 
been  taken  from  the  owner  alleged  in  the  in- 
dictment. The  record,  however,  discloses 
that  tbe  appellant  was  found  In  possession 
of  some  five  or  six  head  of  cattle,  all  of 
which  were  branded  with  his  brand,  L  e., 
the  window  sash,  which  be  at  that  time 
claimed  to  own. 

Witnesses  for  the  state,  with  one  excep- 
tion, testified  that  tbe  cattle  were  originally 
branded  with  the  swastika,  and  that  the 
later  brand  had  been  burned  or  changed  into 
tbe  window  sash.  The  ownership  of  the 
swastika  brand  was  proven  not  only  by  the 


certificate  of  registration,  but  also  by  the 
witness,  Parks,  who  testified  that  be  bad 
known  Gabilando  for  some  years,  and  that 
bis  brand  was  the  swastika  brand.  It  I» 
true  the  witnesses  for  tbe  state  made  tbe  so- 
called  swastika  brand  in  a  different  way 
from  that  set  out  In  tbe  brand  certificate, 
but  this  discrepancy  In  tbe  evidence  was 
corrected  by  recalling  the  witness  Parks, 
and  by  him  proving  the  correct  way  in  which 
the  brand  should  be  made,  wblcb  was,  it  ap- 
pears, as  alleged  In  tbe  indictment,  and  as 
it  appears  in  the  certificate  of  brand  filed  as 
the  State's  Exhibit  B.  The  discrepancy  la 
the  making  of  the  so-called  swastika  brand 
was  a  natural  one,  and  even  though  it  bad 
not  been  corrected,  it  Is  doubtful  if  the  Jury 
would  have  been  misled  by  tbe  difference  in 
the  testimony  in  this  regard,  as  the  brand 
was  universally  identified  by  all  the  wit- 
nesses as  tbe  swastika  brand. 

In  the  case  of  Territory  of  New  Mexico  t. 
Valles,  15  N.  M.  229,  103  Pac.  984,  our  terri- 
torial Supreme  Court  held  that  in  a  trial 
for  the  larceny  of  a  mule  testimony  that 
tended  to  establish'  the  identity  of  the  mule, 
its  ownership  by  the  prosecuting  witness, 
and  tbe  possession  of  the  mule  by  the  de- 
fendant was  enough  to  make  out  a  prima 
fade  case  of  guilt.  We  therefore  conclude, 
applying  this  rule  to  tbe  case  at  bar,  that  in 
a  trial  for  the  larceny  of  neat  cattle  evidence 
that  tended  to  establish  the  identity  of  the 
cattle,  their  ownership  In  the  person  from 
whom  their  taking  is  charged  to  be  larcen- 
ous by  the  Indictment,  and  tbe  possession 
of  the  cattle  by  the  defendant  is  enough  to 
make  out  a  prima  fade  case  of  guilt  and 
establish  the  corpus  delictL 

The  second  point  presented  Is  that  there 
was  a  fatal  variance  between  tbe  allegation 
of  the  first  and  seventh  counts  of  the  in- 
dictment as  to  the  ownership  of  tbe  cattle 
in  question  and  the  evidence  of  ownership 
submitted  by  tbe  prosecution.  It  is  asserted 
that  the  only  evidence  submitted  by  the 
state  to  support  the  allegations  of  the  indict- 
ment that  Gabilando  was  the  owner  of  tbe 
cattle,  which  were  the  subject  of  tbe  larceny, 
was  the  certificate  of  the  recorded  brand  of 
Gabilando  and  the  drawing  of  the  brand  by 
the  witness  Parks.  We  have  already  pointed 
out  the  discrepancy  In  this  evidence,  and 
there  might  be  some  merit  In  tbe  objection 
urged  had  not  the  court  permitted  the  recall 
of  the  witness  Parks,  to  correct  the  matter 
by  drawing  the  swastika  brand,  which  was 
Introduced  as  State's  EiXblbit  H,  amd  from 
which  it  clearly  appears  that  tbe  brand  tes- 
tified to  as  the  swastika  brand  was  the  same 
brand  set  out  in  the  Indictment  and  in  the 
certificate  of  brand  heretofore  referred  to. 
We  therefore  find  that  there  was  no  variance 
between  the  allegations  in  the  Indictment 
and  proof  offered. 

This  leads  us  to  the  next  point  urged  by 
appellant,  wblcb  Is  that  tbe  court  committed 
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error  in  not  sustaining  appellant's  objection 
to  the  state's  motion  tot  leave  to  reopen  tbe 
case.  Tbe  court  jpermitted  tbe  case  to  be 
reopened  by  tbe  state  for  tbe  purpose  of  re- 
calling tbe  witness  Parks  to  tbe  stand,  wbo 
testified  to  tbe  proper  manner  of  making  the 
BOKalled  swastika  brand.  We  deem  it  suffi- 
cient In  tbis  connection  to  say  tbat  it  Is  well 
settled  tbat  tbe  reopening  of  a  case  is  a  mat- 
ter entirely  within  the  discretion  of  tbe  trial 
court,  and  a  ruling  thereupon  will  not  be  di»- 
turbed  unless  a  clear  abuse  of  discretion  is 
shown.  See  State  t.  Mllson,  19  N.  M.  428. 
144  Pac.  10;  State  v.  Rodriguez,  167  Pac. 
426  recently  banded  down,  but  not  yet  of- 
fically  reported. 

[S]  Tbe  next  point  presented  by  appellant's 
brief  is  that  tbe  court  committed  error  in 
refusing  appellant's  requested  Instruction 
No.  12,  giving  in  lieu  thereof  instruction  No. 
13.  In  which  tbe  court  told  the  Jury  tbat  the 
certificate  of  the  record  brand  was  prima 
facie  evidence  that  tbe  person  named  there- 
in was  tbe  owner  of  such  brand  prior  to 
tbe  date  of  tbe  recording  of  the  same.  Ap- 
pellant admits  that  this  point  was  passed  up- 
on in  the  case  of  Territory  v.  Meredith,  14 
N.  M.  288.  91  Pac.  731.  but  questions  the  hold- 
ing in  that  case,  and  contends  that  it  is  not 
supported'  by  authority.  Tbe  court,  in  pass- 
ing upon  this  question  in  tbe  Meredith  Case, 
said: 

"And  it  must  often  happen  that  cattle  came 
into  tbe  territory  whicl^  were  branded  elsewhere 
by  their  owners.  Can  it  be  that  sacb  an  owner 
who  uses  due  diligence  to  record  bis  brand  after 
his  arrival  here  is  forbirtdcn  to  prove  his  owner- 
ship against  a  thief  who  cakes  his  cattle  in  tbe 
time  which  mu8t  elapse  before  his  brand  coald 
arrive  at  tbe  place  of  record?  lliat  certainly 
is  not  a  reasonable  view  to  take  of  the  legisla- 
tive intent." 

We  do  not  desire  to  review  tbe  rule  laid 
down  In  the  Meredith  Case,  and  see  no  rea- 
son to  depart  from  tbe  holding  there  bad. 
We  therefore  conclude  tbat  an  instruction 
tbat  proof  of  a  duly  recorded  brand  is  prima 
facie  evidence  that  the  person  named  In  tbe 
certificate  was  the  owner  of  said  brand  prior 
to  tbe  date  of  the  recording  of  tbe  same  is 
not  erroneous. 

[41  It  is  finally  urged  that  tbe  court  erred 
In  overruling  appellant's  motion  for  a  new 
trial  upon  tbe  grounds  therein  set  forth. 
The  argtunent  in  support  of  this  assignment 
Is  tbat  tbe  record  does  not  contain  substan- 
tial evidence  to  support  tbe  verdict  It  is 
said: 

''The  whole  atmosphere  sorronnding  the  testi- 
mony of  the  witnessps.  Parks,  Roberts,  and  Cook 
is  tainted  with  uncertainty  and  doubt,  if  not 
with  actual  fraud  and  perjury.  The  mere  fact 
that  these  officers  of  the  law  waited  for  many 
months  after  discovery  by  them,  as  they  testify, 
tbat  the  cattle  in  question  were  'burnt  cattle, 
and  that  they  permitted  appellant  to  sell  the 
cattle  to  one  of  their  neighbors  and  friends  be- 
fore they  took  any  action  whatever  discredits 
them." 


I  It  Is  not  for  this  court  to  weigh  tbe  evi- 
dence of  these  or  other  witnesses,  or  to  ques- 
tion whether  or  not  the  evidence  is  perjured. 
These  questions  were  for  the  jury,  which 
found  against  appellant,  and  It  Is  apparent 
from  the  objection  to  the  evidence  of  these 
several  witnesses  that  there  was  substantial 
evidence.  It  Is  needless  to  review  tbe  evi- 
dence of  these  or  other  witnesses,  but  an  ex- 
amination of  tbe  record  discloses  tbat  there 
was,  and  is,  substantial  evidence  to  support 
tbe  verdict,  in  which  event,  as  this  court  has 
so  frequently  held,  the  verdict  will  not  be 
disturoed. 

I'inding  no  error,  In  tbe  record  the  Judg- 
ment of  the  district  court  will  be  aflSrmed; 
and  it  is  so  ordered. 

PARKBR  and  R0BE31TS,  33.,  concur. 


(175  Cat.  743> 
SEGNO  T.   SEGNO.     (No.   4026w) 
(Supreme  Court  of  California.    Aug.  22,  1917.) 

1.  Tenokk  «=»14(1)  —  Statute  —  Bftect  to 

DiSCHABGE    LlABILmr — StTJTICnEXCT. 

A  debt  is  not  extinKuished  by  offer  of  pay- 
ment, under  Civ.  Code,  {  1500,  providing  that 
an  obliKation  to  pay  money  is  extinguished  by 
due  offer  of  payment  if  amount  is  deposited  in 
bank  in  creditor's  name,  if  the  money  is  depcwit- 
ed  in  bank  as  ai;ent  of  debtor  to  pay  it  to  creditor 
on  certain  conditions. 

2.  BTT.T.S  AND  NOTKS  «=>440— Payiosnt. 

Where  defendant  agreed  with  plaintiff,  to 
whom  she  had  executed  a  note  and  mortgaue, 
that  if  plaintiff  did  not  pay  certain  of  his  notes, 
she  might  do  so  and  apply  such  payments  on  a 
certain  note  given  by  her  to  plaintiff,  nhe  cannot 
claim  to  hold  notes  so  paid  as  purchaser  and 
set  off  their  amount  in  suit  on  other  notes  made 
by  her. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  George  L.  Jones, 
Judge. 

Action  by  A.  V.  Segno,  substituted  for  Ar- 
thur S.  Hall,  against  Annie  Dell  Segno. 
From  Judgment  for  plaintltf,  defendant  ap- 
peals.   Affirmed. 

S.  J.  Parsons,  of  Los  Angeles,  for  appel- 
lant. L.  S.  Arnold,  of  liOs  Angeles,  for  re- 
spondent 

LORIGAN,  J.  Tbis  action  was  originally 
brought  by  A.  S.  Hall  as  assignee  of  the  sub- 
stituted plaintiff,  A.  V.  Segno,  to  recover  on 
several  promissory  notes  and  for  money 
loaned.  The  substituted  plaintiff  and  defend- 
ant are  husband  and  wife,  and  tbe  notes 
were  executed  by  her  In  his  favor  and  the 
money  loaned  by  him  to  her.  Tiie  defendant 
did  not  deny  the  execution  of  the  notes  or 
their  validity,  or  the  making  of  the  loan,  but 
set  up  a  variety  of  other  defenses  against 
recovery  upon  any  of  them.  The  court  made 
findings  in  favor  of  the  plaintiff  on  all  tbe 
notes  and  the  loan  sued  on  and  against  de- 
fendant upon  all  her  defenses.    On  this  ap- 
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peal  defendant  qnestionB  only  tbe  validity  of 
two  of  the  findings  in  favor  of  plalntifC.  Hie 
court  found  In  bis  favor  as  to  a  loan  of  |800 
alleged  to  have  been  made  to  defendant  on 
September  22,  1913.  It  appears  that  when 
this  loan  was  made  and  at  the  same  time 
defendant  made  a  bill  of  sale  in  favor  of 
plaintitt  of  certain  personol  property  con- 
sisting of  oflSce  furniture,  books  and  papers 
to  secure  Its  repayment,  he  agreeing  to  re- 
turn or  cancel  tbe  bill  of  sale  on  repayment 
of  the  money  within  30  days.  Defendant 
claims  the  evidence  shows  that  within  the 
30  days  she  tendered  to  plaintiff  tbe  sum  of 
$S03  in  full  payment  of  the  indebtedness  and 
demanded  from  him  a  delivery  of  the  bill  of 
sale  which  he  refused;  that  this  constituted 
a  tender  or  offer  of  payment  extinguishing 
tbe  $800  indebtedness,  and  the  court  should 
have  BO  found  and  held. 

LI]  The  contention  of  the  defendant  is 
based  on  section  1500  of  the  Civil  Code, 
which  provides  that: 

"An  obligation  for  the  payment  of  money  is 
extinguished  by  a  dne  offer  of  payment,  if  tbe 
amount  is  immediately  de|)osite(1  in  the  name  of 
tbe  creditor  with  some  bank  of  deposit  within 
this  state  of  good  repute,  and  notice  thereof  is 
given  to  the  creditor." 

But  tbe  trouble  with  this  claim  of  defend- 
ant is  that  the  evidence  does  not  bring  ber 
within  the  terms  of  this  section.  She  does 
not  allege  In  her  answer,  nor  does  the  evi- 
dence show  that  she  deposited  in  the  name 
of  plaintiff  in  some  bank  of  deposit  In  this 
state  the  amount  due  In  satisfaction  of  the 
obligation.  Defendant  did  talie  some  meas- 
ures respecting  the  payment  of  the  loan  and 
tbe  return  of  ber  bill  of  sale,  and  doubtless 
left  money  with  tbe  Hellman  Bank  in  Los 
Angeles  as  she  testified  for  that  purpose.  So, 
too,  the  bank  by  letter  sent,  notified  plaintiff 
that  it  was  holding  "(a  specified  sum  of  mon- 
ey) to  take  up  a  certain  bill  of  sale."  etc., 
stating  that  said  sum  was  being  "held"  and 
"was  to  be  paid"  on  compliance  with  certam 
conditions  specified  in  the  letter  which  In- 
volved a  surrender  of  the  bill  of  sale.  Plain- 
tiff refused  to  call  for  the  money  or  to  com- 
ply with  the  conditions.  It  is  not  pretended 
that  defendant  did  anything  more  than  have 
the  bank  so  notify  plaintiff.  She  did  not 
deposit  tbe  money  in  tbe  Hellman  Bank,  or 
any  other  bank,  in  the  name  of  tbe  plaintiff 
at  any  time.  It  is  not  clear  that  it  was  de- 
posited with  the  Hellman  Bank  for  any  pur- 
pose, or  If  it  was,  that  the  bank  held  It  In 
any  other  custody  than  as  agent  for  the  de- 
fendant to  pay  it  over  to  the  plaintiff  on  cer- 
tain conditions.  To  effect  tbe  extinguishment 
of  an  obligation  under  the  section  there  must 
be  a  full  compliance  with  the  law.  As  there 
was  no  deposit  of  the  money  in  the  name  of 
the  plaintiff  which  the  section  requires  there 
coald  be  no  extlngulstament  of  tbe  obligation. 


and  tbe  coart  properly  so  held.  "Tbe  de- 
posit contemplated  by  section  1500  of  the  Civ- 
il Cpde,  tbe  effect  of  whlcb  Is  an  extinguish- 
ment of  the  obligation,  is  an  unconditional 
deposit  to  tbe  credit  of  the  owner  or  holder 
of  the  obligation.  •  •  •  Money  dq;K>slted 
under  section  1500  of  tbe  Civil  Code  becomes 
at  once  the  property  of  the  person  to  whose 
credit  it  is  placed."  Blghettl  v.  Blghettl,  5 
Cal.  App.  249,  90  Pac.  60. 
.  [2]  Appellant  complains  because  tbe  court 
failed  to  give  ber  credit  as  an  offset  for 
$2,459.74,  the  aggregate  amount  of  29  notes 
for  small  sums  given  by  plaintiff  to  third 
persons  and  taken  up  by  defendant  as  they 
became  due.  There  Is  no  doubt  but  that 
plaintiff  executed  tbe  notes,  failed  to  pay 
them  when  due,  and  that  they  were  present- 
ed to  defendant,  who  settled  with  tbe  hold- 
ers of  them.  But  all  this  was  provided  to 
be  done  by  the  defendant  in  a  written  con- 
tract between  the  parties.  Defendant  had 
agreed  to  give  plaintiff  a  note  for  $50,000, 
secured  by  mortgage,  which  she  did.  This 
note  and  mortgage  represented  the  purchas- 
ing price  of  a  publishing  business  sold  by 
plaintiff  to  defendant  and  these  outstanding 
29  notes  represented  obligations  of  the  plain- 
tiff theretofore  given  by  bim  to  the  owners 
of  stock  in  said  publishing  company  for  tbe 
purchase  price  thereof.  Contemporaneously 
with  tbe  giving  of  this  note  and  mortgage  a 
written  contract  relative  to  these  outstand- 
ing notes  was  made  by  the  parties  whereby 
it  was  declared  ttiat  tbe  note  and  mortgage 
were  given  in  part  to  secure  payment  of  said 
outstanding  notes  of  the  plaintiff,  the  agree- 
ment providing  that  plaintiff  should  pay 
them  and  that  If  he  did  not  then  that  defend- 
ant might  pay  them  "which  payments  shall 
be  considered  to  be  and  shall  be  payments 
upon  the  note  heretofore  given"  by  defendant 
to  plaintiff  "for  said  sum  of  $50,000."  Plain- 
tiff being  out  of  tbe  state  defendant  took  up 
these  notes  as  they  became  due  and  long 
prior  to  tbe  commencement  of  this  action. 
Her  claim  on  the  trial  was  that  she  had  not 
in  fact  paid  them,  but  had  merely  purchased 
them  from  the  holders  to  assert  as  a  set-off 
against  plaintiff.  There  is  nothing  in  this 
claim.  While  the  defendant  was  not  required 
to  pay  these  notes  at  all  unless  she  chose  to 
do  so  she  did  pay  them  and  did  so  in  liar- 
mony  with  tbe  terms  of  her  contract  and 
they  constituted  partial  payments  on  her  $50,- 
000  note  to  plaintiff.  The  effort  now  to  as- 
sert their  set-ofC  to  the  notes  in  suit  here 
only  occurred  to  the  defendant  after  the 
bringing  of  the  present  action. 

These  are  the  only  points  made  in  the 
brief  of  appellant,  and  as  they  are  entirely 
without  merit,  the  Judgment  appealed  from 
is  afiirmed. 

We  concur:    MELVIN,  3.;  HKNSHAW,  3. 
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(34  Cal.  App.  302) 

WBIHB  et  al.  t.  RATHJEN  MEROANTII.B 
CO.     (av.  2063.) 

(District  Ourt  of  Appeal,  First  District,  Cali- 
fornia.    July  11,  1917.     Rehearing  Denied 
by  Supreme  Court  Sept.  6,  1917.) 

1.  MuNicrPAt  Corporations  #=5>706(7)— "Use 
or   Streets— Automobile   Accident— <3or- 

TKIBUTOEY     NEQLIOEKCE     —     QUESTION     FOB 

Jury. 

In  an  action  for  injuries  when  plaintiff  wag 

struck  by  an  automobile  as  she  stepped  from  the 

sidewalk  in  front  of  it  to  board  a  street  car, 

question  of  contributory  negligence  held  for  the 

2.  Trial  ®=»296(4, 5)  —  Instructions  —  Con- 
sentucnoN  Together. 

Where  the  instructions,  read  together  and 
constmed  as  a  whole,  were  consistent  with  each 
other,  and  not  confusing,  and  fairly  covered  the 
iwne  of  contributory  negligence,  such  instruc- 
tions were  correct,  though  a  single  one  predicat- 
ed defendant's  liability  and  made  no  reference 
to  the  defense  of  contributory  negligence. 

3.  MuniciPAi.  Corporations  <e=>703(3)  — 
Traffic  Ordinance  —  Stopping  Vehicle 
WITH  Left  Side  to  Curb. 

Traffic  Ordinance  of  City  and  County  of 
San  Frandaco,  §  3,  providing  that  no  person 
driving  or  in  charge  of  any  vehicle  shall  stop 
the  same  on  any  street  with  the  left  side  of  the 
vehicle  toward  or  along  the  curb,  prohibits  the 
stopping  as  well  as  the  driving  of  a  vehicle 
wiUi  its  left  side  toward  the  curb. 

4.  MtmiciPAL  Corporations  «=»705(2)  — 
DxJTT  OF  Pedestrian  and  Automobile 
Driver— Ordinary  Care. 

T^io  degree  of  care  exacted  from  a  pedes- 
trian and  from  the  driver  of  a  motor  vehicle 
is  the  same,  being  ordinary  care,  but  the  driver 
of  the  motor  vehicle  is  charged  with  a  greater 
amonnt  of  care  than  the  pedestrian  that  he  may 
be  bound  to  the  same  staikdard  of  ordinary  care; 
"ordinary  care"  and  "negligence"  being  relative 
terms. 

5.  Municipal  Corporations  *=»706(2)  — 
Duty  of  Pedestrian. 

It  is  the  duty  of  a  pedestrian,  traveling  in 
or  crossing  a  street  of  a  city,  to  use  ordinary 
care,  and  to  reasonably  exercise  for  his  personal 
safety  his  natural  faculties  for  his  protection, 
and,  if  injured  by  reason  of  failure  to  do  so, 
be  cannot  recover. 

Appeal  from  Superior  Court,  City  and 
Comity  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  Julia  Florence  Welhe  and  oth- 
ers against  the  Ratbjen  Mercantile  Company. 
From  a  judgment  for  plaintiff  and  an  order 
denying  its  motion  for  new  trial,  defendant 
appeals.    Judgment  and  order  affirmed. 

GUlett  &  Cutler,  of  San  Francisco,  for  ap- 
pellant. H.  U.  Brandenstein  and  Walter 
Perry  Johnson,  both  of  San  Francisco,  for 
respondents. 

KERRIGAN,  J.  This  is  an  appeal  by  de- 
fendant from  an  adverse  Judgment  and  from 
an  order  denying  Its  motion  for  a  new  trial 
in  an  action  for  damages  for  personal  Inju- 
ries suffered  by  the  plaintiff  Julia  Florence 
Weihe  through  being  struck  by  an  automo- 
bile of  the  defendant. 

An  employ^  of  the  defendant,  in  charge  of 
and  (^lerating  said  automobile.  In  effecting  a 
d^very  of  goods,  drove  it  to  the  left  (south) 


side  of  Sacramento  street  in  San  Francisco, 
and  there  stopped  on  that  side  a  short  dis- 
tance from  the  east  line  of  t^lUmore  street. 
The  goods  being  delivered,  the  driver  started 
the  automobile  and  collided  with  the  plaintiff 
Just  as  she  stepped  from  the  sidewalk  at  the 
southeast  comer  of  Sacramento  and  Fillmore 
streets  In  order  to  board  a  street  car  on 
Sacramento  street,  resulting  in  the  Injuries 
to  the  plaintiff  set  forth  in  the  complaint. 

In  support  of  Its  appeal  the  defendant  does 
not  claim  that  the  evidence  is  insufficient  to 
warrant  the  jury  in  finding  that  the  defend- 
ant was  guilty  of  negligence ;  Its  contention 
In  this  respect  being  that  the  case  should 
have  been  taken  from  the  Jury  on  the  ground 
that  the  evidence  showed  the  plaintiff  to  have 
been  guilty  of  contributory  negligence. 
,  [1]  There  is  no  merit  in  this  point.  The 
question  of  whether  or  not  the  plaintiff  was 
guilty  of  contributory  negligence  in  stepping 
from  the  sidewalk  in  front  of  the  automobile 
was,  under  the  attending  clrcun^stances, 
clearly  one  for  the  determination  of  the  Jury. 

The  other  grounds  upon  which  defendant 
relies  for  a  reversal  of  the  Judgment  are  con- 
fined to  instructions  to  the  Jury  given,  modi- 
fled,  or  refused. 

[2]  One  of  the  several  acts  of  negligence 
alleged  in  the  complaint  was  the  violation  by 
defendant  of  a  certain  section  of  what  Is 
commonly  termed  the  traffic  ordinance  of  the 
city  and  county  of  iSan  Francisco,  which  was 
read  in  evidence  to  the  Jury.  Summarized, 
It  required  the  driver  of  a  car  upon  the  pub- 
lic streets  to  drive  in  a  careful  manner,  hav- 
ing in  view  the  safety  of  pedestrians.  An- 
other section  of  this  ordinance  provides  that 
such  driver  shall  on  all  practical  occasions 
travel  on  the  right-hand  side  of  the  street 
and  near  the  right-hand  curb  thereof.  The 
trial  court,  after  briefly  referring  to  the  or- 
dinance, instructed  the  Jury  that,  If  the  em- 
ployd  of  the  defendant  In  the  course  of  his 
employment  violated  either  or  both  of  the 
provisions  of  the  ordinance  Just  referred  to. 
the  defendant  wau  guilty  of  negligeuce,  and 
that  if  in  consequence  of  such  negligence  the 
plaintiff  was  injured  she  was  entitled  to  re- 
cover damages.  This  Instruction  made  no 
reference  to  the  defense  of  contributory  neg- 
ligence on  the  part  of  plaintiff,  which  was 
an  issue  in  the  case,  and  was  therefore  not 
in  itself  a  complete  and  correct  statement  of 
the  law ;  but  the  court  elsewhere  in  its  cunrge 
fully  Instructed  the  jury  on  the  subject  of 
contributory  negligence.  When  the  instruc- 
tions are  read  together  and  construed  as  a 
whole,  they  are  consistent  with  each  other 
and  not  confusing,  and  appear  to  fairly  cov- 
er the  point  discussed.  It  cannot  be  said, 
therefore,  that  the  jury  was  misled.  Ander- 
son V.  Seroplan,  147  Cal.  201,  217,  81  Pac. 
621;  Stephenson  v.  S.  P.  Co.,  102  Cal.  143. 
149,  34  Pac.  618,  36  Pac.  407. 

[3]  The  defendant  requested  the  court  to 
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charge  the  Jury  that  defendant  bad  a  lawful 
right  to  have  Its  automobile  at  the  place 
where  the  accident  happened.  The  ordi- 
nance, In  section  3  thereof,  in  express  terms, 
unlike  section  2931  of  the  Political  Code,  ex- 
amined in  Bauhofer  v.  Crawford,  16  Cal.  App. 
676,  117  Pac.  031,  prohibits  the  stopping  as 
well  as  the  driving  of  a  vehicle  with  its  left 
side  toward  the  curb.    In  part  it  reads: 

"No  person  •  •  •  driving  •  •  •  or 
in  charge  of  any  vehicle  shall  stop  the  same  up- 
on any  street  with  the  left  side  of  such  vehide 
toward  or  along  the  curb." 

The  court  committed  no  error  in  refusing 
to  give  the  requested  instruction,  in  view  of 
the  language  of  the  ordinance. 

[4]  Nor  do  we  think  the  court  misdirected 
the  jury  in  reading  to  them  from  the  case  of 
Raymond  v.  Hill,  168  Cal.  473,  483,  143  Pac. 
743,  747.  as  foUows: 

"While  both  parties  are  charged  with  the  same 
degree  of  care,  •  •  •  the  nmount  of  care  ex- 
acted of  the  driver  of  a  motor  vehicle  ia  fnr 
greater  than  the  amount  of  care  exacted  of  the 
foot  passengers." 

As  said  by  counsel  for  the  plaintiff,  the  de- 
gree of  care  exacted  of  both  users  of  the 
highway  is  the  same;  the  amount  of  care 
must  of  necessity  vary  in  order  that  the  de- 
gree may  not.  The  driver  of  a  motor  vehi- 
cle— a  dangerous  instrumentality  capable  of 
Inflicting  fatal  injuries — is  charged  with  a 
greater  amount  of  care  than  the  i>edestrian, 
in  order  that  he  may  be  bound  to  the  same 
standard  of  ordinary  care.  "Ordinary  care" 
and  "negligence"  are  relative  terms. 

"The  care  required _ must  be  in  proportion  to 
the  danger  to  be  avoided  and  the  eousequencps 
that  might  reasonably  be  anticipated  from  the 
neglect.  The  greater  the  risk  or  danger  the 
greater  must  be  the  care.  What  is  ordinary 
care  in  a  case  of  extraordinary  danger  would  be 
extraordinary  care  in  a  case  of  ordinary  dan- 
ger."   29  Cyc.  428,  429. 

The  point  is  made  in  a  case  cited  by  ap- 
pellant. Minor  V.  Stevens,  65  Wash.  423,  118 
Pac.  313,  42  U  E.  A.  (N.  S.)  1178,  where  It  te 
said: 

"It  is  hardly  possible  to  lay  down  a  fixed 
rule  in  this  class  of  coses;  for,  as  has  been  said, 
negligpnce  is  a  relative  and  comparative  term, 
and  each  case  must  depend  upon  its  own  circum- 
stances. •  •  •  Nevertheless  there  is  a  duty 
on  all  parties  to  exercise  reasonable  care  to 
prevent  accidents  and  collisions.  •  •  •  Al- 
though a  higher  degree  of  care  rests  upon  the 
driver  of  a  vehicle,  because  of  the  dangerous 
instrumentality  which  he  controls,  yet  it  is  uni- 
versally held  that  the  right  to  the  street  lies  ' 
in  both  parties,  and  [that]  their  duty  to  exercise 
due  care  is  reciprocal,  whatever  the  character 
of  the  vehicle  may  be,"  etc. 

[6]  The  court  refused  to  give  a  certain  In- 
struction proffered  by  the  defendant  as  to 
the  duty  of  pedestrians  using  the  public 
streets,  but  the  true  rule  In  that  behalf  was 
fully  covered  In  the  general  charge,  and  nota- 
bly by  the  following  Instruction: 

"I  charge  you  that  it  is  the  duty  of  a  pedes- 
trian traveling  in  or  crossing  a  public  street  of 
a  city  to  use  ordinary  care,  and  to  reasonably 
exercise   for  his   personal   safety   the  faculties 


with  which  he  is  endowed  by  nature  for  self- 
protection;  and  if  he  fails  to  do  so  and  is  in- 
jured by  reason  of  such  failure,  he  cannot  re* 
cover  on  account  of  such  injury." 

The  judgment  and  order  are  affirmed. 

We  concur:  RICHARDS,  J.;  BEASLX, 
Judge  pro  tem. 

(34  CSal.  App.  Sa) 
EASTON  V.  INDDSTEIAI,  AGO.  COMMIS- 
SION et  al.    (Civ.  1699.) 

(District  0>urt  of  Appeal,  Third  District,  Cal- 
ifornia. .  July  14,  1917.     Rehearing  Denied 
by  Supreme  Court  Sept.  11,  1917.) . 

1.  Mastkb  and  Skkvant  «=>41  7(7)— Work- 
men's Compensation  Act— Findinos  of  Iw_ 
DCSTRiAi.  Accident   Commisston— Review. 

if  there  was  evidence  to  justify  the  findings 
of  the  Industrial  Accident  Commission,  the  court 
is  not  at  liberty  to  disturb  the  conclusion  reach- 
ed by  the  commission. 

2.  Mabteb  and  Srsvant  «=s>367— Workmen's 
Compensation  Act— Employment  as  Basis 
OF  Award. 

If  applicant  for  compensation  was  not  an 
employe  or  was  an  independent  contractor,  the 
Industrial  Accident  Commission  had  no  author- 
ity to  award  him  compensation  for  his  injuries. 

3.  Master  and  Servant  «=>405(2)  —  Work- 
men's Compensation  Act  —  Rklationsuip 
Between  Parties — Evidence. 

The  facts  that  a  claimant  for  compensation 
under  the  Workmen's  Compensation  Act  (St 
1913.  p.  279)  choEe  his  own  time  to  go  out  to 
and  return  from  work,  and  was  not  directed  by 
his  employer  where  to  go  or  to  whom  to  sell, 
bad  some  probative  force,  but  was  not  conclusive 
of  the  relation  which  actually  existed  between 
them,  whether  or  not  of  employer  and  employ& 

4.  Master  and  Servant  «=»405(2)  —  Work- 
men's Compensation  Act  — Payment  or 
Commission. 

The  fact  that  an  applicant  for  compensation 
under  the  Workmen's  Compensation  Act  was  to 
be  paid  by  a  per  cent,  of  the  retail  price  of  the 
bread  he  sold  was  not  conclusive  of  the  rela- 
tion which  actually  existed  between  him  and  bis 
claimed  employer ;  the  circumstance  not  creat- 
ing a  distinct  relationship  in  law  other  than  that 
of  employer  and  employ^. 
6.  Master  and  Servant  «==405(2)  —  Work- 
man's Compensation   Act  —  Existence  of 

EMPLOTMENT— SUFFICIENCT   OF   EVIDENCE. 

In  proceedings  under  the  Workmen's  Com- 
pensation Act  by  a  driver  of  a  bakery  wagon,  evi- 
dence held  to  justify  the  findings  of  the  commis- 
sion, and  to  show  that  the  relation  existing  be- 
tween claimant  and  the  proprietor  of  the  oak- 
ery was  that  of  employer  and  employ*. 

Petition  for  writ  of  review  of  an  award  In 
favor  of  A.  0.  Sobn  by  H.  E.  Easton,  doing 
business  as  the  Quality  Bakery,  against  the 
Industrial  Accident  Commission  of  State  of 
California  and  A.  J.  Plllsbury  and  others,  as 
members  of  said  Commission.  Award  af- 
firmed. 

R.  W.  Dodge,  of  Stockton,  for  petitioner. 
Christopher  M.  Bradley,  of  San  Francisco,  for 
respondents. 

CHIPMAN,  P.  J.  This  is  an  aictlon  brought 
by  petitioner  for  a  review  of  an  award  made 
by  the  defendant  in  favor  of  one  A.  C.  Sobn, 
as  an  employ^  of  petitioner.    In  his  appllca- 
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tion  for  adjustment  of  his  claim  said  Sohn 
alleged  that  he  received  the  Injury  complain- 
ed of  on  December  1,  1916,  whUe  In  the  serv- 
ice of  said  petitioner,  and  while  engaged  In 
driving  a  wagon  for  the  purpose  of  delivering 
bread  on  behalf  of  petitioner  In  the  city  of 
Stockton,  Cal.  It  Is  alleged  In  the  application 
that  the  accident  from  which  the  Injury  com- 
plained of  arose  occurred  in  front  of  petition- 
er's bakery  shop  while  said  applicant,  Sohn, 
was  engaged  in  unloading  a  bakery  wagon; 
that,  there  being  no  step  on  the  wagon,  he 
was  obliged  to  use  the  hnb  of  the  wheel  In 
order  to  get  on  and  off;  that  In  thus  using 
the  wheel  for  a  step  his  foot  slipped  and  he 
recdved  a  broken  kneecap.  He  was  asked 
to  explain  how  the  Injury  happened,  and  If 
he  had  stepped  up  on  the  bub  with  the  right 
foot,  and  he  answered: 

"With  the  left  foot,  and  when  that  slipped 
off,  it  threw  the  weight  on  my  right  one,  ana  it 
simply  bent  the  knee  back  and  broke  the  knee- 
cop.  Q.  Were  you  getting  on  the  wagon  or  off 
the  wagon?    A.  I  was  getting  off  the  wagon." 

It  is  contended  that  the  following  findings 
are  not  supported  by  the  evidence: 

"(1)  That  J.  Sohn,  applicant  herein,  was  in- 
jured on  the  1st  day_  of  December,  1916,  at 
Stockton,  Cal.,  while  in  tlie  employment  of  de- 
fendant, H.  R.  Easton,  doing  business  under  the 
name  and  style  of  Quality  Bakery ;  (2)  that  the 
said  employment  of  applicant  was  as  a  sales- 
man and  deliverj'man,  working  upon  a  commis- 
sion basis  on  the  amount  of  goods  sold  by  him, 
and  that  sncb  occupation  by  applicant  was  not 
that  of  an  independent  contractor,  but  was  that 
of  an  employ^  of  defendant;  (3)  that  said  in- 
jury arose  out  of  and  happened  in  the  course 
of  said  employment,  was  proximately  caused 
thereby,  and  occurred  while  the  injured  em- 
ployi  was  performing  service  growing  out  of 
and  incidental  thereto,  In  the  followin|;  mantaer: 
While  alighting  from  his  wagon,  applicant  slip- 
ped and  fell  and  fractured  the  patella  or  knee- 
cap." 

[1,2]  The  sole  question  as  to  which  there 
appears  to  be  any  controversy  Is  whether  or 
not  the  Injured  man  was  an  employ^  of  the  pe- 
titioner or  was  an  Independent  contractor. 
The  nature  of  bis  employment  appears  from 
the  testimony  of  the  applicant,  Sohn,  and 
that  of  the  petitioner,  Easton.  There  is  a 
very  sharp  conflict  in  the  testimony  of  these 
two  witnesses  upon  this  question.  The  find- 
ings of  the  commission  seem  to  have  been 
based  upon  the  testimony  of  the  applicant, 
Sohn,  and  the  circumstances  surrounding  his 
service,  and  if  there  was  evidence  sufticlent 
to  Justify  the  findings,  we  are  not  at  liberty, 
onder  the  rule,  to  disturb  the  conclusion 
reached  by  the  commission  based  upon  such 
findings.  Western  Indemnity  Co.  v.  Plllsbury, 
172  CaL  807,  159  Pac.  721.  If  applicant  was 
not  an  employe  of  petitioner,  or  If  he  was  an 
independent  contractor,  the  commission  had 
not  authority  to  award  compensation.  Car- 
stens  V.  Plllsbury,  172  CaL  672, 168  Pac.  218. 

Applicant,  Sohn,  testified: 

That  be  entered  the  employment  of  petitioner 
on  the  10th  day  of  October,  1916.  *'Q.  What 
wen  the  terms  of  the  contract  of  hire  between 
you?  A.  I  was  guaranteed  $16  per  week.  Q. 
When  you  say  that  you  were  guaranteed  |15 

ie7P^i» 


a  week,  if  you  sold  bread  on  a  commission  basis 
in  excess  of  that  amount,  did  you  receive  the 
amount  over  and  alx>ve  the  $15  per  week?  A. 
I  returned  him  all  that  I  bad  taken  in  cm  this 
commission  and  over  $16  I  give  back  to  him 
at  the  end  of  the  week.  He  kept  track  of  this 
20  per  cent,  commission,  and  at  the  end  of  the 
week  if  that  commission  overrun  the  amount  of 
$15,  I  paid  it  back  to  him." 

Be  testified  that  the  horse  and  wagon  used 
by  him  for  the  distribution  of  the  bread  and 
that  he  was  driving  was  furnished  by  peti- 
tioner at  his  own  cost,  the  arrangement  be- 
ing that  be  was  to  furnish  the  horse  and 
wagon  that  applicant  drove  on  bis  route;  that ' 
this  wagon  had  the  name  of  "The  Quality 
Bakery"  painted  on  It  by  petitioner's  di- 
rection and  the  phone  number  of  bis  place 
of  business.  Witness  was  asked  If  $16  was 
the  average  weekly  wage  of  men  driving 
bakery  wagons  In  Stockton,  and  he  replied: 

That  it  was  not  the  union  wage  and  was  not 
the  average  wage,  which  was  $18  per  week.  "Q. 
Were  you  willing  to  work  for  $15?  A.  When 
I  went  to  Mr.  Baston,  he  told  me  that  he  could 
not  afford  to  pay  over  $16  a  week,  and  so  I  went 
to  work  for  him  because  I  was  not  making 
very  much  money  when  I  was  worlcing  oa  a 
commission.  Q.  I  cannot  see  what  the  neces- 
sity was  for  a  commission  basis  between  you 
and  Mr.  Easton  if  you  had  a  guaranteed  salary 
of  $16  a  week  and  if  you  made  over  that  on  the 
commission  basis  you  returned  it  to  him.  Can 
you  explain  how  that  occurs?  A.  When  I  took 
the  bread  out  of  the  shop  in  the  morning  I  was 
charged  the  full  retail  price  for  that  bread,  and 
when  I  came  back  in  the  evening,  the  bread 
which  I  had  not  sold  ,wa8  checked  out  again, 
back  into  the  shop  again,  and  then  he  give  me 
20  per  cent  discount  on  that  bread  to  cover  my 
day  8  wages.  Q.  But  I  cannot  see  why  there 
was  any  necessity  of  making  any  arrangement 
when  you  were  guaranteed  to  be  paid  $15  a 
week  and  could  not  earn  any  more  than  $16  a 
week.  A.  Well,  it  seemed  to  come  bandy  to 
pay  me  that  way  every  day,  because  1  had  to 
stand  everything  that  I  put  on  the  book.  I 
had  to  trust  people  in  town,  end  he  did  not  stand 
anything.  That  is  the  only  reason  I  know  that 
be  did  that.  Q.  Then  you  say  that  vou  had 
to  stand  whatever  you  put  on  the  book?  Did 
you  keep  an  account  with  your  customers?  A. 
I  did.  Q.  And  Mr.  Easton  had  nothing  to  do 
with  that  account?  A.  No,  sir.  Everything  he 
sold  jne  at  the  time  was,  he  said:  'If  you  trust 
anything  out,  you  will  have  to  stand  that  loss 
yourself.'  Q.  With  that  sort  of  an  explanation, 
it  would  look  like  Mr.  Easton  simply  guaranteed 
that  your  business  would  amount  to  $15  a  week, 
if  you  were  charged  with  the  bread  that  you 
took  out  in  the  morning  and  given  credit  for 
what  you  returned  at  night.  A.  Tes,  sir.  Q. 
And  yo'j  paid  him  for  what  bread  you  had  sold 
during  the  day,  and  took  the  chance  of  collect- 
ing where  you  gave  credit?  A.  I  took  that  on 
my  own  shoulders  to  get  that  money.  Q.  Why 
should  you  take  the  chances  of  getting  the  mon- 
ey for  bread  delivered  if  you  were  not  going 
to  m^ke  anything  by  it?  If  you  were  paid  $16 
a  week  in  wages,  why  should  you  extend  cred- 
it and  take  the  chances  of  collecting?  A.  Be- 
cause I  was  working  for  his  interest  to  get  rid 
of  his  bread,  and  the  more  I  sold  it  was  that 
much  better  for  liim,  because  I  got  the  money. 
I  was  acquainted  with  the  people.  Q.  But  it 
was  distinctljr  understood  between  you  and  Mr. 
Easton  that  if  you  extended  credit  to  any  one 
that  you  took  the  chances  of  collecting?  A.  It 
was.  Q.  And  each  night  you  settled  with  Mr. 
Easton  for  the  bread  that  you  sold  during  the 
day?  A.  Yes;  I  did;  less  the  20  per  cent 
discount.    Q.  And  when  did  yoo  settle  with  him 
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then  for  this  $16  per  week?  A.  At  the  end  of 
the  week  all  that  this  discoiint  ovetrun  $15  I 
give  back  to  him  at  the  end  of  the  week.  The 
discount  ran  up  something  like  $18  every  week 
that  I  had  collected  at  the  end  of  the  week,  and 
I  handed  the  balance  back  to  him.  I  mean  the 
percentage.  Q.  Did  you  have  a  lot  of  customers 
that  you  delivered  bread  to  that  had  it  charged 
■  to  an  account?  A.  There  waa  a  certain  num- 
ber. I  don't  know  just  how  many  there  were. 
Q.  About  how  much  bread  would  you  put  out 
in  the  day  that  you  did  not  get  paid  for?  A. 
Perhaps  $1,  something  like  that;  perhaps  not 
that  much.  Q.  Did  you  go  around  afterwards 
and  collect  that  money?  A.  They  paid  me  every 
week  or  two  or  three  days;  they  would  hand 
me  some  money  on  their  account.  Q.  And  you 
kept  a  record  of  that  in  a  book  that  yon  pro- 
vided for  yourself?  A.  I  have  a  book  at  home. 
?.  Xou  have  a  book  that  you  kept  that  In?  A. 
did;   yes." 

He  testified  that  at  the  end  of  eax^  week 
he  had  to  repay  more  or  less  money  to  Mr. 
Baston  over  and  above  the  $16.  He  testified 
also: 

That  before  entering  into  Sir.  Easton's  service 
under  this  arrangement  he  had  been  distributing 
bread  for  another  bakery,  and  also  at  the  same 
time  for  Mr.  Easton,  and  that  at  that  time 
the  arrangement  was  that  he  was  to  pay  out- 
right for  the  bread  as  he  took  it  from  the  bak- 
ery. "Q.  When  you  went  to  work  for  Mr. 
Biaston,  you  say  that  you  went  to  work  for 
wages?  A.  That  la  what  I  took  to  be  wages. 
Q.  You  are  quite  sure  that  the  arrangement  was 
not  that  your  profits  were  to  be  at  least  $15 
a  week  after  you  had  paid  for  the  bread  that 
you  took  out?  A.  No,  sir;  it  waB  a  guaranty. 
That  was  just  the  words  he  said:  'I  will  guar- 
antee you  $16  a  week.' " 

He  testified: 

That  at  the  time  he  was  working  for  the  two 
bakeries  above  referred  to,  buying  and  selling 
their  bread,  he  had  no  guaranty  whatever.  He 
testified  that  he  had  regular  customers  to  whom 
he  furnished  bread  under  the  earlier  arrange- 
ment, and  when  he  went  to  work  for  Mr.  Easton 
under  the  arrangement  in  question,  be  took  the 
same  route.  "Q.  You  had  certain  regular  cus- 
tomers? A.  I  did.  Also  I  delivered  to  some  of 
his  wholesale  trade— to  three  different  stores. 
Also  I  took  out  bread  to  some  of  his  retail 
trade  on  the  north  side  of  the  town  after  I 
came  in  from  my  route.  Q.  That  is  ddivering 
orders  that  came  into  the  shop?  A.  I  suppose 
so.  They  were  in  there  to  be  taken  out  and  I 
took  tliem  out.  •  •  •  Q.  So,  in  addition  to 
doing  the  work  wherein  you  stated  you  got  20 
per  cent,  for  the  goods  sold  by  you,  you  also 
worked  for  him  in  delivering  to  the  stores  for 
him?  A.  I  did.  Q.  LKd  von  do  it  practically 
every  morning?  A.  I  would  not  swear  to  that, 
that  I  delivered  it  every  morning,  but  I  am 
almost  sure  I  did.  because  after  I  started  in  I 
did.  •  *  *  Q.  Did  you  receive  any  extra 
compensation  over  the  ik)  per  cent?  A.  I  did 
not  Q.  When  you  delivered  bread  for  him  on 
his  retail  orders,  did  you  receive  any  compensa- 
tion?   A.  I  did  not'*^ 

Some  slips  were  Introduced  In  evidence  on 
which  are  recorded  In  pencil  roughly  the 
amount  of  bread  received  daUy  by  applicant 
and  the  amount  returned  for  which  credit 
was  given,  and  showing  the  amount  earned  on 
that  date,  less  20  per  cent.,  and  as  the  entries 
are  explained  by  the  vritness,  they  seem  to 
corroborate  bis  statement  of  the  arrangement 
under  which  he  was  working.    He  testified : 

That  for  the  week,  except  on  Saturday,  his 
compensation,   computed   on   the.  20   per   cent. 


baris,  ran  from  $2.40  up  to  $S  daily ;  that  Sat- 
urday was  bu  best  day,  and  on  that  day  the  bal- 
ance was  struck  for  the  week.  "Q.  And  the 
amount  was  never  under  15?  A.  Not  that  I  re- 
member of.  Q.  And  it  usually  exceeded  by  a  few 
dollars  $15?  A.  Yes,  sir.  Q.  That  amount  you 
returned  to  your  employer,  Mr.  Easton?  A.  I 
did." 

Dr.  h.  R.  Johnson,  who  was  the  attending 
physician  while  applicant  was  In  the  hospital, 
testified  that  petitioner  visited  the  hospital 
several  times  to  see  awUcant  and  to  Inquire 
after  his  condition.     He  testified: 

"Q.  Did  he  make  any  statement  to  you  as  to 
the  manner  of  employment  or  compensation  or 
regular  wages  paid  to  this  man,  Mr.  Sohn?  A. 
Yes;  he  told  me  that  be  worked  on  commis- 
sion. [Objection  was  made  to  the  question  on 
the  ground  that  it  was  a  question  of  law,  but 
it  was  claimed  to  be  admissible  as  a  statement 
made  by  the  petitioner  himself.]  Mr.  Dodge 
(attorney  for  petitioner):  As  far  as  it  is  a  ques- 
tion of  law,  It  is  objected  to.  Referee:  Xou 
will  answer  the  qnestion.  A.  He  told  me  that 
he  worked  for  him  under  a  commission.  I  doo't 
know  as  I  can  remember  the  exact  conversation, 
but  it  seemed  to  be  Mr.  Easton's  idea  tliat  it 
was  a  commission  basis.  It  was  something 
about  Iiis  furnishing  the  horse  and  wagon,  etc. 
Q.  D>id  he  speak  to  you  about  guaranteeing 
him  a  certain  compensation  per  wedi?  A.  No; 
Mr.   Sohn  told  me  that     Q.  Did  he  speak  to 

Jou  about  having  sent  Mr.  Sohn  to  the  St 
oseph's  Hospital?  A.  No;  I  don't  think  so. 
I  think  he  said  that  if  he  was  responsible,  he 
would  pay  the  bills,  and,  if  not  he  would  not 
So  be  seemed  .very  kindly  disposed  towards  him, 
and  he  seemed  inclined  to  help  him,  and  he  was 
solicitous  about  it.  He  did  not  offer  to  pay 
the  bills  unless  he  was  held  for  it  by  the  com- 
mission.    That  is  the  way  I  understood  him.' 

On  his  cross-examination  applicant  testified 
that  he  started  out  in  the  morning  whenever 
he  got  loaded  up  and  went  out  on  his  old 
route,  and  Mr.  Easton  did  not  authorize  him 
to  go  In  any  particular  way;  that  he  came 
back  whenever  he  pleased  after  going  over 
his  route  and  sold  bread  to  whomsoever  he 
wished  to,  and  Easton  credited  him  with  all 
bread  returned. 

Easton's  testimony  was,  in  effect,  that 
Sohn  came  to  him  and  said  he  wanted  to  pur- 
cliase  bis  (witness')  goods  and  go  out  and  sell 
them,  and  that  the  arrangement  made  was 
that  Easton  was  to  give  Sohn  "20  per  cent 
on  the  retail  price  and  6  per  cent,  on  the 
wholesale  stuff."  He  denied  that  he  had 
guaranteed  Sohn  $15  per  week  while  he  was 
working ;  denied  that  he  had  ever  said  any- 
thing to  Sohn  about  wages;  that  the  ar- 
rangement "was  strictly  a  buying  or  selling 
or  a  commission  matter  between"  him  and 
Sohn. 

[3, 4]  The  fact  that  Sohn  chose  his  own 
time  to  go  out  and  return  and  was  not  direct- 
ed by  petitioner  where  to  go  or  to  whom  to 
sell  has  some  probative  force,  but  is  not  con- 
clusive of  the  relation  which  actually  existed, 
nor  is  it  inconsistent  with  the  claim  that  the 
relation  was  that  of  employer  and  employ^. 
The  same  may  be  said  of  the  arrangement  by 
which  the  applicant  was  to  be  compensated 
for  his  services.  The  circumstance  that  these 
services  were  to  be  measured  by  a  per  cent 
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of  the  retail  price  of  the  bread  sold  did  not 
"create  a  distinct  relatlmshlp  In  law"  (Cam- 
eron y.  PUlsboiT  et  al.,  173  Cal.  83,  lfi9  Pac. 
149;  Brown  ▼.  IndnBtrial  Accident  Commls- 
slcm  [Snp.]  163  Pac.  684) ;  and  while  In  the 
cases  cited  there  were  other  circumstances 
tending  to  establish  the  relation,  the  principle 
was  announced  that  the  fact  of  compensation 
being  fixed  by  the  amount  of  the  goods  or  lots 
sold  did  not  in  itself  create  the  relationship 
of  Independent  contractor. 

As  was  said  In  Cameron  t.  PlUsbury,  su- 
pra: 

"It  is  not  an  uncommon  thing  for  retail  mer- 
chants, far  laun^rjrmen,  and  the  like  to  pay  a 
commi.siiion  to  the  drivers  of  their  delivery  wag- 
ons for  all  new  bnainess  which  they  brmg  in. 
It  has  never  been  held-  that  this  circumstance 
creates  a  distinct  relationship  in  law." 

Paying  for  services  by  a  commission  Is  fre- 
quently but  a  means  of  admeasuring  compen- 
sation. We  must  in  the  present  case  assume 
as  the  fact,  for  applicant  so  testified,  that  he 
was  to  receive  and  was  guaranteed  $15  per 
week  for  his  services.  It  appeared  by  the 
testimony  of  applicant  that  he  performed  du- 
ties other  than  of  selling  the  bread ;  that  he, 
by  direction  of  petitioner,  delivered  bread  to 
the  latter's  wholesale  customers  and  to  some 
of  his  retail  customers  which,  while  part  of 
the  services  rendered,  were  not  compensated 
except  by  the  payment  of  the  $15  per  .week 
wage. 

Applicant  bad  previously  performed  for  pe- 
titioner this  same  kind  of  service,  and  peti- 
tioner knew  what  he  could  do  and  applicant 
knew  what  was  expected  of  him  In  order  to 
earn  the  promised  wage.  It  Is  fair  to  assntne, 
and  the  evidence  warrants  the  assumption 
that,  while  petitioner  did  not  direct  applicant 
in  the  performance  of  the  service,  it  was  mu- 
tually understood  that  applicant  surrendered 
his  entire  time  to  the  service  being  performed. 
It  is  not  reasonable  to  suppose  that  petition- 
er wonld  guarantee  payment  of  $15  per  week 
on  any  other  assumption. 

It  is  contended  that  the -terms  "employer"' 
and  "employ^,"  as  defined  by  sections  13  and 
14  of  the  act,  and  as  held  by  the  commission 
In  McCoy  v.  Kilpatrick,  volume  1,  page  601 
of  the  Industrial  Accident  Commission  Be- 
ports,  import  the  relation  of  master  and 
servant,  and  that  the  evidence  herein  does  not 
measnre  up  to  the  definition  of  the  terms 
"master"  and  "servant"  as  defined  by  section 
2009  of  the  Civil  Code,  which  reads  aa  fol- 
lows: 

"A  servant  is  one  who  is  employed  to  render 
personal  service  to  his  employer,  otherwise  than 
Li  the  pursuit  of  an  independent  calling,  and 
who  in  such  service  remains  entirely  under  the 
control  and  direction  of  the  latter,  who  is  called 
his  master." 

Beyond  dispute,  Sohn  was  employed  to  ren- 
der personal  service  to  his  employer  In  un- 
dertaking to  sell  his  employer's  bread  for  a 
fixed  compensation  per  week.    Jnst  why  the 


bread  was  billed  to  him'  at  retail  prices 
and  a  weekly  settlement  was*  made  is  not 
fully  explained.  It  might  have  well  been  for 
the  purpose  of  finding  whether  Sohn  was 
earning  dally  or  weekly  the  pay  guaranteed, 
and  thus  to  determine  whether  it  was  a  profit- 
able arrangement  for  the  master.  We  do 
not  think  the  section  of  the  Code,  In  apply- 
ing it  to  the  administration  of  the  Workmen's 
Compensation  Act,  should  be  construed  to 
mean  that  Sohn  was  not  a  servant  because  his 
master  did  not  specifically  control  his  move- 
ments in  making  sales  of  the  bread.  Sohn 
was  not  only  to  receive  the  bread  and  sell  it, 
but  was  to  report  dally  and  turn  in  any  earn- 
ings in  excess  of  $2.50  per  day,  which  was  the 
daily  pay  at  $15  per  week  of  six  working 
days,  and  he  was  to  report  Saturday  night 
and  settle  up  for  the  week's  sales  and  to 
receive  whatever  was  due  of  his  weekly  wage 
of  $15.  In  the  coarse  of  this  particular  serv- 
ice he  was  also  to  make  deliveries  to  whole- 
sale customers  and  to  retail  customers  who 
made  purchase  at  petitioner's  store. 

[6]  We  think  the  evidence  sufilcient  to  Jus- 
tify the  findings  and  to  show  that  the  rela- 
tion existing  between  petitioner  and  applicant 
was  that  of  employer  and  employ^. 

The  award  Is  afilrmed. 

We  concur:  BURNETT,  J. ;  HART,  J. 


(34  Cal.  App.  296) 
BEaiNING  T.  SUPERIOR  COURT  OF  CAL- 
IFORNIA IN  AND  FOR  SACRAMENTO 
COtNTI  et  aL     (Civ.  1002.) 

(IMstrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   July  10,  1917.    Rehearing  Denied 
by  Supreme  Court  Sept,  6,  1917.) 

1.  EXECUTOBS  AND  Administbatobs  ®='513(9) 

— Obdkk  Settlino  Final  Aooodnt  and  Dk- 
oBEEiNo     DisTBiBunoN— JuDGMSNT— Stat- 

TJTES, 

Under  Code  Civ.  Proc.  S  1637,  providing 
that  the  settlement  of  an  executor's  account  and 
its  allowance  liy  the  court  is  conclusive,  etc., 
and  sectirai  1666,  providing  that  in  the  order 
or  decree  of  distribution  the  court  must  name 
the  persons  and  the  proportions  or  parts  to 
which  each  shall  be  entitled,  etc.,  the  court's 
order  settling  the  final  account  of  an  administra- 
tor, and  decreeing  distribution  of  the  estate,  is 
placed  upon  the  same  footing  as  an  ordinary 
judgment  in  a  civil  action. 

2.  Judgment    «=>336—Nuixification— Stat- 
ute. 

A  judgment  can  be  nullified  by  the  court 
which  rendered  it  only:  First,  on  motion  for 
new  trial ;  second,  by  a  motion  under  Code  Civ. 
Proc.  i  473,  where  the  judgment  is  inadvertently 
made  and  where  application  is  made  to  set  it 
aside  within  six  months;  third,  by  motion 
therefor  at  any  time  where  the  judgment  is  void 
on  its  face,  and,  fourth,  by  an  independent  suit 
in  equity  where  the  judgment  is  regular  on  its 
face,  but  extrinsicallv  void  for  want  of  jurisdic- 
ti<»i  or  by  reason  of  fraud  or  mistake. 
S.  EXECUTOBS  AND  Adiunistbatobs  ®=»509(3) 
—Final  Skttlkmeht— Cobbeotiom  bt  Ap- 
peal. 

Where  the  petition  for  settling  the  final 
account  of  an  aoministrator  and  for  decree  of 
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distribution  alleKed  and  the  court  found  that  all 
claims  against  the  estate  had  been  paid,  the 
court's  adjudication  of  the  fact  of  payment  of 
all  claims,  if  wrong,  was  merely  erroneous,  and 
subject  to  correction  on  appeal,  but  not  by  mo- 
tion to  vacate  the  court's  order  by  an  unpaid 
claimant's  assignee. 

4.  ExECUToaa  and  Administrators  $1=3513(1) 
— PiNAi.    Settlement— False   Testimony — 
Correction  by  Appeal. 
If   false    testimony    was   presented    to   the 
court  at  hearing  of  petition  for  settling  an  ad- 
ministrator's account  and  for  decree  of  distribu- 
tion, and  the  conrt  based  its  decision  settling 
the  account  and  decreeing  distribution  on  such 
testimony,  the  judgment  was  duly  made,  and 
must  stand  unless  an  appeal  is  taxen. 
6.  Executors     and     Administrators     ^=> 
513(11)— Administrator's    Accounts-Omis- 
sion OT  Claim— Reukdy  of  Claimant. 
If  the  superior  court's  order  settling  an  ad- 
ministrator's account  is  not  condusive  as  to  a 
claimant  in  consequence  of  the  claim  not  hav- 
ing been  included  therein,  claimant  should  peti- 
tion the  court  for  an  order  directing  the  ad- 
ministrator to  pay  her  claim,  and,  should  the 
court  refuse  such  order,   she   may  appeal   un- 
der Code  Civ.  Proc.  i  963,  subd.  3. 

Petition  for  writ  of  mandate  by  Anna 
Bennlng  against  the  Superior  Court  of  the 
State  of  CaUfomla  In  and  for  the  County  of 
Sacramento  and  Peter  J.  Shields,  Judge. 
Order  to  show  cause  discharged,  and  writ 
denied. 

Thomas  B.  Leeper,  of  Sacramento,  for  pe- 
titioner. Elliott  &  Atkinson,  of  Sacramento, 
for.  respondents. 

BURNETT,  J.  This  Is  a  petition  for  writ 
of  mandate  to  compel  the  superior  court  In 
and  for  the  county  of  Sacramento  and  the 
Judge  thereof  to  set  aside  an  order  settling 
the  final  account  of  the  administrator  and 
decree  of  distribution  In  the  matter  of  the  es- 
tate of  Manuel  S.  Nevis,  deceased. 

Petitioner  is  the  assignee  of  Charles  Peter- 
son, a  creditor  of  said  estate.  Peterson  duly 
presented  his  claim,  which  was  allowed  by 
the  administrator  and  the  judge  of  the  su- 
perior court,  for  $5)92.  Thereafter  the  ad- 
ministrator paid  petitioner  $607.61,  leaving 
a  balance  of  $331.13.  Thereafter,  and  upon 
the  15th  day  of  October,  1913,  the  adminis- 
trator filed  a  final  account  of  the  administra- 
tion of  said  estate,  accompanied  by  a  report 
and  petition  for  distribution,  wherein  it  was 
alleged,  among  other  things,  that  all  the 
"debts  of  said  deceased,  expenses  of  adminis- 
tration, etc.,  have  been  fully  paid,"  and  that 
said  estate  was  ready  for  distribution.  Aft- 
er notices  bad  been  duly  posted  as  required 
by  law,  stating  that  said  account  was  for 
final  settlement,  a  hearing  was  had,  and  upon 
evidence  being  taken  In  support  of  the  allega- 
tl<Mis  of  said  report  and  petition,  an  order 
was  made  settlijig  said  account  as  the  final 
account  In  said  estate  and  finding  that  all 
debts  of  the  estate  had  been  paid,  and  a  de- 
cree of  distribution  was  made  and  entered. 
Said  final  account  and  order  made  no  mention 


of  the  balance  still  unpaid  to  the  petitioner 
herein. 

Afterwards,  on  the  6th  day  of  December, 
1916,  petitioner  filed  a  petition,  subsequently 
amended.  In  said  superior  court  In  the  matter 
of  said  estate,  whereby  she  sought  to  set 
aside  said  decree  of  distribution,  claiming 
that  she  had  received  no  notice  of  the  settle- 
ment of  said  final  acconnt  and  petition  for 
final  distribution  until  July,  1916;  that  she 
had  been  prompted  to  make  no  inquiry  be- 
cause of  promises  of  Emma  Nevis,  wife  of 
the  deceased,  that  no  settlement  nor  distribu- 
tion would  be  made  of  said  estate  until  Sep- 
tember, 1916,  and  that  petitioner  would  be 
fully  paid. 

Upon  a  demurrer  being  Interposed  to  said 
petition  by  the  distributees  of  said  estate 
and  argument  had,  the  said  superior  court 
denied  the  said  petition  to  set  aside  the  final 
decree  of  distribution,  upon  the  ground  that 
the  decree  of  distribution  and  the  order  set- 
tling the  final  account  had  become  final  and 
conclusive  against  said  petitioner.  Petition- 
er claims  that,  since  the  account  did  not  in- 
clude her  unpaid  claim,  it  is  not  final  nor 
conclusive  as  to  her,  and  that  she  is  enti- 
tled to  have  It  set  aside. 

The  sole  question  for  constderatlon  is, 
therefore,  whether  the  petitioner  here  is  «i- 
titled  to  an  order  of  the  said  superior  court 
setting  aside  the  order  settling  the  final  ac- 
count and  the  decree  of  distribution  thereto- 
fore made  in  the  matter  of  the  estate  of  Man- 
uel S.  Nevis,  deceased. 

As  to  the  force  and  effect  of  the  order 
settling  the  final  account  and  decree  of  dis- 
tribution made  by  the  court  of  the  estate  of 
the  decedent,  the  statute  Itself  Is  plain  and 
conclusive.  As  to  the  former,  section  1637 
of  the  Code  ef  Civil  Procedure  provides: 

"The  settlement  of  the  account  and  the  al- 
lowance thereof  by  the  court,  or  upon  appeal, 
is  conclusive  against  all  persons  in  any  war 
interested  in  the  estate,  saving,  however,  to  all 
persons  laboring  under  any  legal  disability,  their 
right  to  move  for  cause  to  reopen  and  exam- 
ine the  account,  or  to  proceed  by  action  against 
the  executor  or  administrator,  either  individual- 
ly or  upon  his  bond,  at  any  time  before  final 
distribution ;  and  in  any  action  brought  by  any 
such  person,  the  allowance  and  settlement  of 
the  account  is  prima  fade  evidence  of  its  cor- 
rectness." 

And  as  to  the  decree  of  distribution  we  find 
this  language  in  section  1666  of  the  same 
Code: 

"In  the  order  or  decree,  the  court  must  name 
the  persons  and  the  proportions  or  parts  to 
which  each  shall  be  entitled,  and  such  persons 
may  demand,  sue  for,  and  recover  their  respec- 
tive shares  from  the  executor  or  administrator, 
or  any  person  having  the  same  in  possession. 
Such  order  or  decree  'Is  condusive  as  to  the 
rights  of  heirs,  legatees,  or  devisees,  subject 
only  to  be  reversed,  set  aside,  or  modified  on 
appeal" 

[1]  These  provisions  simply  mean  that  the 
order  settling  the  final  account  and  decree- 
ing distribution  of  the  estate  Is  placed  upon 


»ror  oUier  csim  —  wm«  topic  and  KB  f -NUMBER  in  all  Kay-Numbersd  DisMts  sad  Isduas 


Digitized  by 


Uoogle 


CaL) 


BKNNING  V.  SUPERIOR  COURT 


293 


the  same  footing  as  an  ordinary  judgment  In 
a  dTll  action.'  In  support  of  this  statement, 
authority  is  liardly  needed,  but  we  may  refer 
to  the  carefully  considered  case  of  Bacon  t. 
Bacon,  150  CaL  477  on  page  486,  89  Pac.  817, 
on  page  320,  wherein,  in  reference  to  section 
1666.  supra,  it  is  said: 

"The  provision  may  reasonably  I>e  interpreted 
to  mean  no  more  than  that  the  decree  of  dis- 
tribution should  have  tlie  snme  force  and  effect 
as  other  final  judgments;  that  Is  to  say,  thst 
it  should  not  be  subject  to  collateral  attack,  but 
only  to  direct  attack  on  appeal,  or  as  otherwise 
provided  by  law." 

The  orders  settling  the  final  account  and 
decreeing  the  distribution  of  the  estate  in 
the  present  instance,  it  may  be  said,  are  a 
part  of  the  same  document,  and  really  consti- 
tute one  judgment  of  the  court,  and  we  will 
therefore  so  treat  it  in  this  opinion. 

[2]  It  cannot  be  doubted  that  a  judgment 
can  be  nulUtled  by  the  court  which  rendered 
it  only:  I'lrst,  on  motion  for  a  new  trial; 
second,  by  a  motion  under  the  provisions  of 
section  473  of  the  Code  of  Civil  Procedure, 
where  the  judgment  is  inadvertently  made, 
and  where  application  is  made  to  set  it  aside 
within  six  months ;  third,  by  motion  therefor 
at  any  time  where  the  judgment  is  void  on 
its  face;  fourth,  by  an  Independent  suit  in 
equity  where  the  judgment  is  regular  on  Its 
face,  but  extrlnslcally  void  for  want  of  juris- 
diction, or  by  reason  of  fraud  or  mistake. 
In  the  case  at  bar  no  motion  for  a  new  trial 
was  or  could  be  made.  No  application  was 
made  under  the  provisions  of  section  473  to 
have  the  judgment  set  aside,  the  motion 
herein  having  been  made  more  than  three 
years  after  the  Judgment  was  entered,  and 
upon  an  entirely  different  ground  from  those 
contemplated  by  the  section.  The  judgment 
Is  not  void  on  its  face;  on  the  contrary,  it 
Is  made  to  appear  that  the  court  had  juris- 
diction of  the  person  and  jurisdiction  of  the 
subject-matter.  The  statutory  requirements 
as  to  notice  to  be  given  preliminary  to  the 
settlement  of  the  final  account  and  to  the 
order  decreeing  the  distribution  of  the  es- 
tate were  strictly  compiled  with;  in  fact, 
there  is  no  contention  of  the  lack  of  Jurisdic- 
tion on  the  part  of  the  court  to  decree  said 
settlement  and  distribution.  And  likewise 
this  is  not  an  independent  suit  In  equity  to 
set  aside  said  Judgment  on  any  of  the  grounds 
that  are  cognizable  In  equitable  proceedings. 
It  is  quite  apparent,  therefore,  that  petitioner 
has  not  brought  herself  within  any  of  the 
recognized  methods  of  procedure  whereby 
said  judgment  of  the  court  could  be  legally 
avoided  or  nullified.  Ujwn  refiectlon  the 
proposition  seems  so  clear  and  uncontroverti- 
*  ble  that  further  consideration  seems  hardly 
to  be  demanded. 

[31  Indeed,  the  only  error  complained  of, 
as  far  as  the  action  of  the  court  below  is 
concerned,  was  that  the  decree  was  made  be- 
fore all  the  claims  ajs^alnst  the  estate  had 
been  paid,  and  was  therefore  made  premature- 
ly and  without  authority  of  law.    Conceding 


this  to  be  true,  nevertheless  the  petition  for 
settling  the  final  account  and  for  decree  of 
distribution  alleged,  and  the  court  found,  that 
all  claims  against  the  estate  bad  been  paid. 
The  court  therefore  having  adjudicated  this 
fact  in  a  matter  wherein  It  had  jurisdiction, 
its  adjudication,  if  wrong,  was  merely  er- 
roneous and  subject  to  correction  on  appeal. 

[4]  If  false  testimony  was  presented  at 
the  hearing,  and  if  upon  such  testimony  the 
court  based  its  decision,  nevertheless  ttie 
judgment  was  duly  made,  and  must  stand  un- 
less an  appeal  is  made  therefrom.  A  similar 
question  to  that  Involved  herein  was  present- 
ed in  the  case  of  Smith  v.  Jones  (iSup.)  163 
Pae  890,  wherein  a  false  return  of  the  serv- 
ice of  summons  upon  the  defendant  had  been 
made,  and  upon  such  false  return  the  court 
below  gave  judgment  by  default.  More  than 
one  year  after  the  entry  of  the  judgment,  the 
defendant  appeared  and  moved  to  vacate  It 
upon  the  ground  that  he  had  never  been  serv- 
ed with  summons,  and  therefore  that  the 
court  had  never  acquired  Jurisdiction  over  his 
person,  and  that  the  Judgment  was  conse- 
quently void.  The  court  granted  the  motion 
and  vacated  the  Judgment.  The  plaintiff  ap- 
pealed to  the  Supreme  Court,  where  the  or- 
der  was  reversed  upon  the  ground  that  the  su- 
perior court  was  without  authority  to  vax»ta 
Its  judgment  by  motion  therefor  made  more 
than  one  year  after  the  rendition  thereof, 
though  the  court  in  the  first  Instance  had  no 
jurisdiction  to  render  Judginent  In  conse- 
quence of  the  failure  to  serve  the  defendant 
with  summons.  In  the  opinion  in  that  case 
it  was  said: 

"Under  the  views  expressed,  the  motion  of 
respondent  to  set  aside  the  judgment  was  made 
too  late,  and  for  that  reason  the  court  bad  no 
power  to  make  the  order. '  Under  such  circum- 
stances the  respondent  Is  required  to  seek  what- 
ever relief  he  is  entitled  to  through  an  inde- 
pendent action  in  equity  to  set  aside  the  judg- 
ment for  want  of  jurisdiction  in  the  court  to 
pronounce  it.  Bradcett  v.  Banegas,  116  Cal. 
278  [48  Pac.  90,  58  Am.  St.  Rep.  164J;  Parsons 
V.  Weis,  144  Cal.  410  [77  Pac.  10071." 

In  that  case,  it  is  to  be  observed,  there 
was  an  entire  lack  of  Jurisdiction  to  enter 
judgment  by  reason  of  a  failure  of  service, 
and  hence  in  that  particular  there  was  stron- 
ger reason  for  setting  aside  the  Judgment  than 
In  the  case  at  bar.  Herein,  as  we  have  seen, 
there  was,  at  most,  a  mere  error,  an  incor- 
rect conclusion  of  law,  or  Incorrect  finding 
of  fact  which  could  not  operate  to  Invalidate 
the  judgment  except  by  re(?nlar  proceedings 
taken  upon  appeal,  so  that  in  the  present  In- 
stance a  motion  to  vacate  would  not  lie  at  any 
time.  It  is  undoubtedly  trufe  that  the  su- 
perior court  sitting  in  probate  Is  one  of  gen- 
eral power,  and  where  it  has  acquired  Juris- 
diction as  in  the  present  case  by  proper  ap- 
plication and  notice,  its  decree  rendered 
therein  Is  not  void  because  of  errors  commit- 
ted In  the  exercise  of  Its  Jurisdiction,  and  the 
validity  of  Its  Judgment  cannot  be  questioned 
In  a  proceeding  like  this.  Crew  v.  Pratt,  119 
Cal.  131,  51  Pac.  44 ;  Estate  of  Bette,  171  CaL 
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583,  153  Pac.  949.  In  -view  of  aaW  provisions 
of  the  statute  and  tbe  familiar  decisions  of 
the  courts,  we  are  entirely  satisfied  that  no 
reason  exists  for  directing  the  lower  court 
to  set  aside  its  order  and  decree. 

[5]  Assuming  that  said  order  settling  the 
administrator's  account  Is  not  final  and  con- 
clusive as  to  the  petitioner  in  consequence  of 
said  claim  not  having  been  Included  therein, 
then  It  would  follow  that  petitioner  Is  not 
Injured  thereby.  In  that  event  her  remedy 
would  be  to  petition  the  probate  court  for  an 
order  directing  the  administrator  to  pay  her 
claim,  and  should  the  court  refuse  to  make 
such  an  order,  she  may  appeal  therefrom  un- 
der the  provisions  of  subdivision  3  of  sec- 
tion 963  of  the  Code  of  Civil  Procedure.  Or 
If  petitioner  relies  upon  extrinsic  fraud,  as 
Is  in)i>erfectly  intimated  In  her  petition,  she 
must  institute  an  action  In  equity  to  set  aside 
said  Judgment,  as  we  have  hereinbefore  in- 
dicated. 

We  should  properly  confine  ourselves  strict- 
ly to  the  petition  that  Is  before  us,  and  not 
anticipate  any  future  proceedings  that  may 
be  taken  by  petitioner.  We  will  not,  there- 
fore, enter  upon  a  consideration  of  respond- 
ents* earnest  contention  that  petitioner  seeks 
to  enforce  a  stale  demand  and  one  that  is 
entirely  destitute  of  merit. 

There  are  some  cases  cited  by  petitioner 
.  from  other  Jurisdictions  apparently  lending 
some  countenance  to  her  contention.  They 
are  based,  however,  upon  different  statutory 
provisions  from  those  that  prevail  in  this 
state,  and  we  deem  specific  notice  of  them  in- 
advisable. 

The  order  to  show  cause  is  discharged,  and 
the  writ  denied. 

We  concur:    CHIPMAN,  P.  J. ;  HART,  J. 


(34  Gal.  App.  245) 

CLEMENS  V.  GREGG  et  al.     (Civ.  1666.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    July  5,  1917.) 

1.  Attobnet  and  Cubnt  €=>86— Aothoritt 
OF  Attobnet— AoBEEMKNT  as  to  Appeal — 
PowEB  of  Attobneys. 

A  stipulation  entered  into  between  the  at- 
torneys of  parties  to  an  action  to  foreclose  a 
trust  deed,  as  to  conditions  upon  which  decree 
of  foreclosure  and  sale  may  be  entered,  and 
waiving  all  right  of  appeal  therefrom,  is  bind- 
ing on  parties  within  Code  Civ.  Proc.  §  283,  pro- 
viding that  an  attorney  shall  have  authority  to 
hind  his  client  to  any  steps  of  an  action  by 
agreement  filed  with  clerk,  etc. 

2.  Attobnet  and  Client  ®986— Autsobitt 
to   Enteb   into  Stipulations  —  Pbesuuf- 

TIONS. 

A  stipulation  between  attorneys  is  presumed 
to  have  been  authorized  by  client  where  be  rec- 
ognizes its  validity  by  acting  under  it  or  ac- 
quiei?cing  in  action  under  it  for  nearly  four 
years. 

3.  Stipttt-ations   ®=»9— Piling — Statute. 

Stipulation  is  agreement  filed  with  clerk 
within  meaning  of  Code  Civ.  Proc.  §  2S.3,  though 
it  is  not  filed  until  long  after  being  entered  into, , 


though  before  decree  is  entered  pursuant  to  it, 

where  no  one  is  injured  by  delay. 

4.  Appeal  and  E:bbob  «=>125— Decisions  Ap- 
pealable—"Consent  Dechee" — What  Es- 
sential TO. 

A  decree  is  by  consult  within  rule  that  such 
decree  is  not  appealable,  where  stipulation  pur- 
suant to  which  it  is  entered  provides  that  it 
shall  be  entered  upon  determination  of  rights 
of  certain  parties,  though  decree  as  entered  de- 
parts from  form  of  decree  settling  those  rights 
agreed  upon,  where  appellant's  rights  are  not 
injuriously  affected  thereby. 

[EM.  Note. — For  other  definitions,  see  Words 
nnd  Phrases,  First  and  Second  Series,  Consent 
Decree.] 

5.  Stipulations  ®=»9  —  Filing  —  Effect  of 
Delay. 

Mortgagor  is  not  injured  by  delay  in  filing 
stipulation  entered  into  between  parties  to  ac- 
tion to  foreclose  trust  deed  providing  for  lower 
rnte  of  interest  after  decree  entered  than  before, 
where  entering  of  decree  did  not  depend  on  act 
of  filing. 

6.  Appeal    and    Ebbob    «=>125  —  Review  — 
•    "Consent  Decbee." 

A  decree  of  foreclosure  entered  into  pursu- 
ant to  stipulation  is  a  consent  decree,  notwith- 
standing the  stipulation  left  the  amount  due  on 
notes  undetermined  because  time  of  entering 
decree  is  uncertain,  where  it  pointed  out  bow 
amount  is  to  be  ascertained. 

7.  MOBTQAOEB    ig=»575—FOKECL08UBE— EFFECT 

OF  Appeal— Stat— Waives— Stipulation. 
Where,  by  stlpnlation  entered  into  in  fore- 
closure suit,  appeal  from  decree  of  foreclosure, 
and  supplemental  decree  of  sale  is  waived,  tak- 
ing of  appeal  from  decree  of  foreclosure  does 
not  stay  proceedings  on  decree  so  as  to  prevent 
court  from  entering  supplemental  order  of  sale. 

8.  MOBTOAOES  <S=>404— FOBECLOSUBE  BY  AC- 
TION—DecBEB—NaTUBE  and  Essentials. 

Decree  determining  trust  deed  to  be  first  lien 
on  property  and  amount  due  on  notes  secured 
thereby,  directing  sale  of  property  after  ex- 
piration of  time  for  redemption  and  application 
of  proceeds,  barring  equity  of  redemption,  pro- 
viding for  letting  purchasers  into  possession  and 
for  deficiency  judgment,  contains  all  the  ele- 
ments necessary  In  decree  of  foreclosure  of  mort- 
gage. 

9.  MoBTOAGES  «=>575  —  FOBECLOSUBB— Stat 

OF  PbOCEEDINGS— NECESeiTY  FOB  Undebtak- 
INQ — MOBTOAGE   FOBECLOSUBE. 

Where  a  trust  deed  provides  for  foreclosure 
after  condition  broken  and  right  of  redemption 
and  stipulation  between  parties  to  action  to  fore- 
close it,  and  decree  entered  pursuant  thereto, 
gives  full  statutory  period  for  redemption,  appeal 
by  maker  of  trust  deed  in  possession  from  de- 
cree foreclosing  it  does  not  stay  proceedings 
thereunder  unless  written  undertaking  is  execut- 
ed as  provided  by  Code  Civ.  Proc.  §  945,  since 
the  instrument  was  by  consent  of  all  parties  con- 
verted into  and  foreclosed  as  mortgage. 

Appeal  from  Superior  Court,  Inyo  County; 
Wm.  D.  Dehy,  Judge. 

Action  by  Earle  Clemens  against  Wdling- 
ton  Gregg,  Jr.,  as  trustee,  and  others.  From 
judgment  adverse  to  them,  the  plaintiff  and 
the  Eeane-Wonder  Mining  Company  appeal. 
Afilrmed. 

Gavin  McNab,  R.  P.  Hensball,  and  Oliver 
B.  Wyman,  all  of  San  Francisco,  for  appel- 
lants. Morrison,  Dunne  St.  Brobeck,  of  San 
Francisco,  Geo.  S.  Green,  of  Reno,  Nev.,  John 
B.  Cl.iyberg,  of  San  Francisco,  and  Mack  A 
Green,  of  Reno,  Nev.,  for  respondents. 
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CBIPBfAN,  P.  X  The  statement  of  tbe 
case  by  appellants  and  respondents  in  tbelr 
respective  briefs  does  not  differ  materially. 
We  have  followed  that  of  the  respondents 
mainly. 

On  April  IB,  1909,  the  lAalntlff  herein 
brought  salt  against  Wellington  Gregg,  Jr., 
as  tmstee,  under  a  trust  deed  made  to  se- 
cure certain  notes  of  the  Keane- Wonder  Com- 
pany given  to  the  Francis  Mohawk  C!ompany 
and  James  F.  Peck,  to  enjoin  a  sale  of  the 
property  therein  described  imder  an  adver- 
tisement In  execution  of  tbe  power  of  sale 
contained  in  such  trust  deed,  and  for  an  ac- 
counting for  moneys  received  and  paid  on  ac- 
count of  indebtedness,  and  for  other  relief. 
A  preliminary  injunction  was  issued  prohib- 
iting the  trustee  from  making  a  sale  of  the 
property.  The  defendant  Francis  Mohawk 
Mining  A  Leasing  Company  tiled  its  answer 
and  cross-complaint  in  which  it  claimed  that 
it  owned  the  notes  given  to  It  by  the  Keane- 
Wonder  Mining  Company,  and  alleged  that 
the  same,  together  with  certain  notes  given 
to  James  F.  Peck,  were  secured  by  a'  mort- 
gage or  trust  deed  covering  all  the  property 
of  the  Keane-Wonder  Mining  Company.  It 
claimed  that  the  lien  thus  created  was  valid 
and  enforceable  and  prayed  a  foreclosure  of 
the  trust  deed  under  the  equitable  powers  of 
the  court. 

Tbe  defendant  Benjamin  H.  Tatem  who 
had  succeeded  to  the  rights  of  James  F.  Peck, 
filed  his  answer  and  set  forth  his  right  of 
security  nnder  the  trust  deed  in  question, 
and  prayed  that,  If  the  same  be  foreclosed, 
such  foredosure  should  also  be  In  bis  in- 
terest. 

Plaintiff  had  alleged  in  his  complaint  that 
Frank  L.  Wildes,  as  receiver  of  the  State 
Bank  &  Trust  Company  of  Nevada,  claimed 
to  be  the  equitable  owner  of  the  notes  exe- 
cuted by  the  Keane-Wonder  Mining  Company 
to  the  Francis  Mohawk  Mining  Company; 
that  the  Keane-Wonder  Mining  &  Leasing 
Company  was  uncertain  as  to  the  ownership 
of  these  notes,  and  desired  that  the  question 
be  determined  t>efore  it  paid  any  money 
thereon. 

While  the  pleadings  were  in  this  condition, 
all  tbe  then  iwrties  to  the  suit,  by  their 
respective  attorneys,  entered  into  two  stipu- 
lations, for  the  purpose  of  settling  all  mat- 
ters of  controversy  between  them,  and  of 
giving  the  Keane-Wonder  Mining  Company 
tbe  opportunity  to  liquidate  its  Indebtedness 
in  whole  or  in  part,  by  the  operation  of  its 
mining  properties.  In  the  first  stipulation 
It  was  recited  that  Wildes,  as  receiver,  bad 
been  made  a  party  to  the  suit  "with  tbe  pur- 
pose and  object  that  bis  Claim,  if  any,  to 
said  promissory  notes  or  the  money  due 
tbereon.  or  tbe  Indebtedness  represented 
thereby,  should  be  fully  and  finally  determin- 
ed."   Tbe  stipulation  then  proceeded: 

•Tfow,  therefore,  in  consideration  of  the  prem- 
ises and  for  the  purpose  of  enablini;  the  said 
Keane-Wonder  Mining  Company  to  pay  its  said 


indebtedness,  and  of  enabling  its  creditors  to  re- 
ceive payment  thereof  as  speedily  as  possible, 
and  to  avoid  farther  litigation  and  expense  of  all 
parties  thereto,  and  to  finally  determme  this  lit- 
igation, it  is  hereby  stipulated  and  agreed."  etc. 

It  is  also  provided  that  the  Keane-Wonder 
Mining  Company  should  pay  monthly  to  A. 
L.  Meyerstein,  as  trustee,  the  net  proceeds 
of  the  operation  of  its  mines  which  should 
accrue  from  tbe  1st  day  of  November,  1909, 
to  be  held  by  Meyerstein  as  trustee  until  It 
should  be  determined  whether  Wildes,  as 
receiver,  or  the  Francis  Mohawk  Mining 
Company,  was  entitled  to  the  same,  and,  upon 
such  determination  being  reached,  to  pay 
over  this  one-fourth  to  Tatem  and  three- 
fourths  to  the  party  thus  found  to  be  enti- 
tled thereto;  tbe  amount  when  paid  over  to 
the  respective  parties  to  be  credited  on  the 
notes  belonging  to  tbe  respective  parties  as 
of  tbe  date  of  such  payment.  It  then  provided 
how  the  net  proceeds  should  be  determined, 
provided  for  the  Inspection  of  the  mine's 
operation,  records  and  books  of  the  company, 
and  made  further  provisions  Immaterial  to 
tbe  questions  now  before  tbe  court.  It  final- 
ly provided,  however,  that  all  proceedings  in 
the  action  between  the  parties  to  the  stipu- 
lation should  be  stayed  so  long  as  such  net 
proceeds  were  deposited  with  Meyerstein, 
"until  the  question  as  to  tbe  ownerstiip  of  tbe 
Indebtedness  represented  by  the  notes  given 
to  the  Francis  Moliawk  Mining  Company  Is 
finally  decided,  and  It  is  finally  determined 
whether  tbe  same  belong  to  E^nk  L.  Wildes, 
as  receiver  of  the  State  Bank  and  Trust 
Company,  or  said  Meyerstein,  as  receiver  of 
the    Francis   Mohawk    Mining   Company." 

This  stipulation  was  preliminary  to  anoth- 
er entered  into  on  the  same  day  settling  all 
questions  and  controversies  between  the  par- 
ties.    It  recites: 

"Whereas,  it  is  the  desire  and  purpose  of  all 
the  parties  to  this  action  to  compromise  and  set- 
tle all  issues  involved  herein  between  them  and 
to  permit  the  Keane-Wonder  Mining  Company 
to  liquidate  its  indebtedness  ont  of  the  net  pro- 
ceeds of  its  {iroperty,  if  possible,  and  to  avoid 
any  interruption  of  its  own  management  of  said 
property  or  the  sale  thereof." 

It  then  recites  tbe  execution  of  tbe  prelim- 
inary stipulation  above  noted,  and  provides 
that  tbe  second  stipulation  was  entered  into 
in  consideration  of  such  compromise  and  set- 
tlement, for  tbe  purpose  of  carrying  the  same 
into  effect  and  fully  perfecting  the  Intention 
of  tbe  parties.  It  provides  that  there  is  due 
to  tbe  owners  of  the  Francis  Mohawk  Min- 
ing &  Leasing  Company's  notes  the  amount 
thereof,  and  to  Benjamin  H.  Tatem,  tbe 
amount  of  tbe  notes  given  to  Peck;  that  a 
decree  of  foreclosure  should  be  entered  after 
such  litigation  between 'Wildes  and  the  Fran- 
cis Mohawk  Mining  &  Leasing  Company  bad 
been  settled,  and  such  decree  should  find 
that  there  was  due  Wellington  Ore^,  as 
trustee,  under  the  deed,  $500  as  his  compen- 
sation as  trustee  and  $500  for  bis  attorney's 
fees,  and  provided: 
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"Which  by  the  terma  of  said  decree  shall  be 
paid  out  of  the  first  monthly  net  proceeds  of 
the  mines  of  the  Keane-Wonder  Mining  Com- 
pany next  accruing." 

It  then  provides  that  it  should  be  deter- 
mined by  said  decree  that  the  trust  deed 
was  a  valid  and  enforceable  obligation,  and 
that  the  owners  of  the  notes  should  have  and 
be  given  the  first  Hen  upon  all  the  property 
of  the  Keane-Wonder  Mining  Company  as 
described  in  the  trust  deed,  for  the  payment 
of  all  moneys  due  thereon;  that  the  deed  of 
trust  be  foreclosed  in  equity  on  behalf  of  the 
owners  of  the  notes,  and  that  such  owners 
should  be  entitled  to  a  sale  of  all  and  singu- 
lar the  property  of  the  Keane-Wonder  Mining 
Company  described  in  the  deed  or  so  much 
thereof  as  might  be  necessary  to  fully  liqui- 
date the  indebtedness.    It  then  recites: 

"Thus  finally  settling  and  determining  all  mat- 
ters of  issue  in  this  case  between  the  parties  to 
this  stipulation." 

.  It  further  provided  that  no  order  of  sale 
of  the  property  of  the  Keane-Wonder  Mining 
Compony  should  be  made  at  the  time  of  the 
entry  of  such  final  decree,  but  that  the 
Keane-Wonder  Mining  Company  should  have 
the  right  to  pay  the  amount  found  due  by  the 
decree,  in  the  way  and  manner  described  in 
the  stipulation;  that  the  court  in  granting 
the  decree  should  especially  retain  Jurisdic- 
tion, and  if  the  Keane-Wonder  Mining  Com- 
pany did  not  fully  pay  the  amount  so  found 
due,  the  court  should  enforce  the  decree  and 
make  its  terms  effective  by  thereafter  enter- 
ing a  supplementary  decree  or  order  that  all 
property  described  in  the  deed  of  trust,  or  so 
much  thereof  as  might  be  necessary,  be  sold 
in  the  same  manner  as  mortgaged  property 
under  a  decree  of  foreclosure,  and  that  the 
Keane-Wonder  Mining  Company  might  have 
one  year  after  the  sale  to  redeem  the  proper- 
ty. It  provided  the  •  method  whereby  the 
Keane-Wonder  Mining  Company  should  pay 
the  amount  found  due  under  the  decree,  and 
further  provided  that  no  order  of  sale  should 
be  entered  so  long  as  the  Keane-Wonder  Min- 
ing Company  should  deposit  monthly  the 
niit  proceeds  of  the  mine  to  the  credit  of  the 
owners  of  the  notes,  that  company  agreeing 
that  the  total  net  proceeds  for  ony  sis  con- 
tinuous months  should  be  $15,000;  that  if 
the  $15,000  was  not  paid  every  six  months, 
the  owners  of  the  notes  might  apply  to  the 
court  for  an  order  of  sale  of  all  the  property 
described  in  the  trust  deed.  The  stipulation 
made  a  further  provision  that,  if  at  any 
time  the  owners  of  the  notes  should  claim 
that  the  Keane-Wonder  Mining  Company  was 
not  In  good  faith  paying  monthly  to  the  bank 
such  proceeds,  and  should  dalm  the  right  to 
apply  to  the  court  for  an  order  of  sale^  then 
they  should  give  the  parties  to  the  stipula- 
tion 20  days'  notice  previous  to  such  applica- 
tion, and  said  court  should  determine  the 
question.  It  further  provided  for  a  release 
of  all  Injimctlons,  bonds  and  securities.  It 
was  further  "stipulated  and  agreed  that  each 


and  all  of  the  parties  hereto  hereby  directly 
and  distinctly  waive  any  and  all  rl^ts  of 
appeal,  not  only  from  the  original  decree 
herein  provided  for,  but  from  any  supplemen- 
tal decree  or  order  which  may  be  necessary 
to  be  made  and  entered  by  said  court  under 
the  terms  of  this  stipulation."  A  form  of 
the  decree  of  foreclosure  was  attached  to  the 
stipulation. 

After  the  execution  of  these  two  stipula- 
tions Wildes  appeared  in  the  case  and  filed 
his  answer  to  the  complaint,  and  also  joined 
therewith  a  cross-blU  setting  forth  his  rights 
as  receiver  to  the  notes  given  by  the  Keane- 
Wonder  Mining  Company  to  the  BYancls  Mo- 
hawk Mining  Company.  This  answer  and 
cross-complaint  was  amended,  and,  after  such 
amendment,  the  J'^rands  Mohawk  Mining 
Company  filed  its  answer  to  such  cross-bill. 

While  it  is  true  that  WUdes,  in  his  cross- 
complaint,  asked  for  an  accounting  from  de- 
fendant Benjamin  H.  Tatem,  and  sought  to 
recover  Judgment  against  the  Francis  Mo- 
hawk Mining  &  Leasing  Company  for  the 
amount  of  money  which  might  have  been 
wrongfully  paid  to  it  by  the  Keane-Wonder 
Mining  Company,  such  proceedings  were 
thereafter  had  in  court  that  Wildes  waived 
his  claim  for  an  accounting  against  Tatem, 
settled  all  controversies  between  himself  and 
the  Francis  Mohawk  Mining  &  Lieaslug  Com- 
pany, and  became  the  owner  of  one-fifth  of 
the  Indebtedness  held  by  the  Francis  Mohawk 
Mining  Company.  This  was  in  strict  accord 
with  the  stipulation,  and  the  judgment  is  not 
in  question  here.  This  settlement  is  disclosed 
by  the  stipulation  between  the  attorneys  for 
Wildes  as  receiver  and  the  attorneys  of  the 
Francis  Mohawk  Mining  &  Leasing  Company, 
dated  January  16,  1914,  and  the  interlocutory 
decree  entered  by  the  court  on  the  24th  day 
of  January,  1914.  All  controversies  between 
Wildes  as  receiver  and  the  Francis  Mohawk 
Mining  &  lieasing  Company  having  been 
settled  by  the  above  interlocutory  decree,  ap- 
plication was  made  for  a  decree  of  fore- 
closure, as  provided  for  in  the  stipulation  of 
November  6,  1909.  This  decree  was  duly  en- 
tered by  said  court  on  the  26th  day  of  June, 
1014,  and  from  this  decree  plaintiff  and  the 
Keane-Wonder  Mining  Company  filed  a  no- 
tice of  appeal  on  July  23,  1914. 

On  April  14,  1914,  the  owners  of  the  notes 
served  a  notice  of  motion  for  a  supi^emeutal 
decree  or  order  of  sale  accompanied  by  a  pe- 
tition. Tills  motion  came  on  regularly  for 
hearing  on  the  6th  day  of  May,  1914,  and  tlie 
court  made  an  order  that  the  motion  should 
be  at  that  time  denied,  without  prejudice  to 
the  right  of  the  parties  to  renew  their  motion 
and  their  application  for  said  order  on  the 
26th  day  of  July,  1914,  or  at  such  time  there- 
after as  mUht  be  convenient  to  the  court 
-without  further  notice  of  the  motion.  On  tiie 
4th  day  of  August,  1914,  the  motion  was  re- 
newed upon  the  original  and  a  supplemental 
petition,  and  the  application  came  on  ror 
bearing  before  the  court  on  the  27tb  day  of 
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August,  1914.  Attorneys  for  the  plaintiff  and 
the  Keane-Wonder  Mining  Company  appear- 
ed and  filed  demurrer  to  the  petitions,  whlcb 
were  overruled.  They  then  filed  answers 
which  set  forth  certain  objections  to  the 
granting  of  the  application  of  which  counsel 
for  appellants  mentions  the  three  following: 

(a)  That  the  final  judgment  could  not  be 
enforced  for  the  reason  that  it  had  been  ap- 
pealed from  to  the  Supreme  Court,  and  that 
said  appeal  was  pending  and  undetermined; 

(b)  that  the  amount  of  the  judgment  was 
over  $15,000  in  excess  of  what  was  due  from 
the  Keane-Wonder  Mining  Company  to  the 
Francis  Mohawk  Mining  Company,  according 
to  the  terms  of  the  stipulation ;  (c)  that  the 
decree  was  void  on  its  face  for  the  reason  that 
it  was  entered  without  notice  to  any  uue  pur- 
suant to  a  stipulation  of  compromise  and 
signed  by  the  attorney  for  the  parties  which 
they  were  without  authority  to  enter  into. 

After  filing  the  answers,  the  court  proceed- 
ed to  the  bearing  of  the  issues  then  raised 
and  made  an  order  that  the  sale  be  made  as 
prayed  for.    The  order  recites  that: 

"Upon  fun  consideration  of  the  testimony, 
both  oral  and  documentarj,  presented  and  giv- 
en in  open  court  in  behalf  of  the  respective  par- 
ties, and  the  admission  of  the  attorney  and 
solicitor  for  the  plaintiff  nnd  the  defendant 
the  Keane-Wonder  Mining  Company,  made  in 
open  court,  the  court  now  finds  that  said  peti- 
tioners are  entitled  to  the  sale  of  all  and  singu- 
lar the  property,  rights,  and  privileges  describ- 
ed in  the  original  decree  of  foreclosure  duly 
made  and  entered  January  26,  1914.  Now, 
therefore,  in  purauance  of  the  exercise  of  the 
jurisdiction  of  this  court,  especially  reserved  in 
said  original  decree  of  foreclosure  and  as  sup- 
plemental to  said  decree,  it  is  hereby  ordered," 
etc. 

Appeals  were  also  taken  by  eadi  of  the 
apiiellants  from  this  order  of  sale. 

Respondents  have  moved  the  court  to  dis- 
miss each  of  the  appeals  on  the  ground  that 
all  right  of  appeal  was  waived  by  the  stipula- 
tions under  wbicb  the  decree  and  subsequent 
order  were  made.  The  following  Is  the  pro- 
vision relied  upon: 

"It  Is  hereby  further  stipulated  and  agreed 
that  each  and  all  of  the  parties  hereto  hereby 
directly  and  distinctly  waive  any  and  all  rights 
of  appeal,  not  only  from  the  original  decree 
herein  provided  for.  but  from  any  supplemental 
decree  or  order  which  may  be  necessary  to  be 
made  and  entered  by  said  court  under  the 
terms    of    this    stipulation." 

Concededly  both  the  original  decree  and  the 
order  of  sale  were  made  pursuant  to  the 
stipnlatlons,  and  respondents  contend  that, 
bavlng  thus  been  entered  with  the  consent 
of  appellants,  neither  the  decree  nor  order 
■was  appealable  citing  Erlanger  v.  S.  P.  R.  R, 
Co.,  109  Cal.  395,  42  Pac.  31,  and  Pacific  Pav- 
ing Co.  V.  Vlzelich,  1  Cal.  App.  281,  82  Pac. 
82. 

"It  is  the  universal  rule,"  said  the  court,  in 
Bibemia  Savings,  etc.,  Socy.  v.  Waymire,  152 
Cal.  286,  92  Pac.  645,  "that  a  judgment  or  or- 
der will  not  be  disturbed  on  an  appeal  prosecut- 
ed by  a  party  who  expressly  consented  to  the 
making  thereof.  This  doctrine  Is  established 
•  ♦  •  by  a  long  line  of  decisions  [citing  ca»- 
ea].    It  Is  also  settled  in  this  state  tiiat,  where 


a  party  who  has  expressly  consented  to  and 
stipulated  for  the  making  of  a  certain  judg- 
ment or  order,  *  •  *  so  agreed  to  and  made 
in  pursuance  of  the  consent  and  stipulation, 
the  appellate  court  will  not  consider  the  appeal 
at  all,  but  will  dismiss  it  on  motion  in  that 
behalf  [dtlng  cases]." 

It  was  said,  In  the  Erlanger  Case,  supra: 
"A    judgment   under   stipulation    is    a   judg- 
ment by  consent." 

Appellants  advance  several  propositions  in 
answer  to  the  motion.    It  is  contended  that 
the  attorneys  who  signed  the  stipulation  (ir 
eluding,  of  course,  themselves)  bad  no  authot 
ity  to  do  80.    Appellants  say: 

"If  this  decree  bad  been  a  consent  decree 
if  in  open  court  the  parties  bad  appeared  ana 
had  ccmsented  to  the  entry  of  the  decree  appeal 
ed  from,  an  appeal  obviously  would  not  have 
laid  from  it." 

It  Is  urged  that  this  was  not  a  consent  do 
cree,  because  the  terms  of  the  decree,  "in 
great  part,  were  left  thereafter  to  he  settled"  ; 
for  example,  the  amount  due  on  the  notes  was 
left  blank  in  the  proposed  form  of  decree- 
E^irthermore,  the  decree  was  "to  be  entered 
upon  certain  contingencies,"  as  shown  by  the 
following  provision  of  the  stipulation: 

"That  immediately  after  the  happening  of  any 
or  all  of  the  events  mentioned  in  the  attached 
stipulation  •  •  •  a  final  decree  of  foreclo- 
sure of  said  deed  of  trust  under  the  equity  of 
this  court  shall  be  duly  made  upon  the  stipu- 
lation," etc. 

It  is  further  contended  that  the  stipula- 
tion or  agreement  is  not  within  the  purview 
of  section  283  of  the  Code  of  Civil  Procedure, 
which  provides  that  an  attorney  shall  have 
authority  to  bind  bis  client  to  any  of  the 
steps  of  an  action  or  proceeding  "by  his 
agreement  filed  with  the  clerk,  or  entered 
upon  the  minutes  of  the  court,  and  not  other- 
wise." 

[1,2]  Upon  the  point  last  above  mentioned 
we  understand  the  law  to  be  that: 

The  attorney  is  the  "agent  of  the  client  for 
the  management  and  conduct  of  the  cause  while 
it  is  pending  before  the  court  for  determination, 
and,  as  such  agent, '  he  has  authority  to  bind 
hvs  client  in  all  matters  pertaining  to  the  con- 
duct and  management  of  the  suit  *  *  *  As 
a  general  rule,  a  stipulation  of  the  attorneys 
will  be  presumed  to  have  been  authorized  by 
the  client,  as  well  in  order  to  uphold  the  action 
of  the  court,  as  for  the  protection  of  the  other 
party  to  the  stipulation ;  but  when  the  adverse 
party,  as  well  as  the  court,  is  aware  that  the 
attorney  is  acting  in  direct  opposition  to  his 
client's  instructions  or  wishes,  the  reason  of  the 
rule  ceases  and  the  court  ought  not  to  act  upon 
the  stimulation."  Knowlton  v,  Madienzie,  110 
Cal.  183,  188,  42  Pac.  580. 

In  the  present  case  no  sort  of  opposition 
was  Interposed  by  any  of  the  parties  to  the 
stipulations.  On  the  contrary,  appellant 
Keane-Wonder  Mining  Company  recognized 
their  validity  during  a  period  of  nearly  four 
years,  and  acted  under  the  stipulations  by 
payments  to  Meyersteln,  trustee  for  the  own- 
ers of  the  notes;  and  as  to  appellant  plaintiff 
in  the  action,  a  stockholder  in  said  company, 
he  remained  passive,  making  no  move  to  have 
the  action  brought  to  a  final  hearing,  ap- 


Digitized  by 


Google 


298 


167  PACIFIC  R£s>ORTEa 


(Cal. 


parently  acquiescing  in  the  stlpulationB  as 
the  agreement  by  -which  the  controversy  was 
to  be  settled. 

[3]  The  stipulations  were  not  filed  until 
March  13,  1913,  over  three  years  after  they 
were  entered  into,  about  nine  months  before 
the  original  decree  was  entered.  This  was 
sufficient  compliance  with  section  283  of  the 
Code  of  ClTil  Procedure,  for  the  stipulations 
then  became  the  agreement  of  the  parties 
"filed  with  the  clerk."  No  injury  Is  shown 
for  the  delay  in  filing  the  stipulations.  It 
was  not  necessary  to  file  them  immediately. 
Smith  v.  WTilttier,  95  Cal.  290,  30  Pac.  529. 

[4]  As  to  the  alleged  "contingencies"  that 
were  to  happen,  it  appears  that  the  "events 
mentioned  in  the  stipulation"  had  reference 
exclusively  to  the  relative  rights  of  said 
Wildes,  as  receiver  of  the  State  Bank  &  Trust 
Company,  and  of  bald  Meyersteln,  as  receiver 
of  the  Francis  Mohawk  Mining  &  Leasing 
Company,  to  the  indebtedness  of  the  Keane- 
Wonder  Mining  Company.  These  rights  were 
fully  settled  by  the  parties  themselves  and 
their  proportionate  share  determined  before 
the  decree  was  entered.  We  cannot  see  that 
appellants'  rights  were  in  any  wise  injurious- 
ly affected  or,  Indeed,  Involved  In  this  ad- 
justment All  parties  stipulated  that  the. 
Indebtedness  of  the  Keane-Wonder  Mining 
Company,  as  evidenced  by  its  promissory 
notes  referred  to  in  the  stipulations,  was  a 
valid  Indebtedness.  In  the  form  of  decree 
agreed  upon,  these  notes  were  mentioned  as 
belonging  to  the  Francis  Mohawk  Mining 
Company,  while  in.  the  decree  as  'entered 
Wildes,  as-  receiver,  was  recognized  as  own- 
ing a  certain  ascertained  interest  therein. 
But  of  this  departure  from  the  form  agreed 
upon  appellants  cannot  complain,  since  it 
did  not  in  any  way  Increase  or  diminish  the 
liability  imder  the  notes,  the  execution  and 
delivery  of  which  latter  stood  admitted,  and 
that  they  were  secured  by  the  trust  deed. 

[I]  Appellants  further  contend  that  the  de- 
lay In  filing  the  stipulations  resulted  in  the 
commission  of  error  in  the  amount  found 
therein  to  be  due.  The  Tatem  (originally  the 
Peck)  notes  bore  Interest  at  1  per  cent,  per 
monUi,  and  the  stipulation  provided  that  the 
amount  due  Tatem  should  bear  interest  at  T 
per  cent,  per  annum  from  the  date  of  the 
decree.  Appellants  contend  that,  had  the 
stipulations  been  filed  immediately  after  be- 
ing signed,  the  amount  due  at  that  time 
would  have  borne  Interest  at  7  per  cent.,  and 
that  the  Interest  was  erroneously  computed 
at  1  per  cent,  per  month  during  this  period 
of  delay.    The  stipulation  provided: 

"That  a  final  decree  of  foreclosure  of  said 
deed  of  trust  under  the  equity  powers  of  this 
court  shall  be  duly  made  •  *  •  finding  and 
decreeing  that  there  is  doe  and  owing  from  said 
Keane-Wonder  Mining  Company  •  •  •  to 
Benjamin  H.  Tatem  •  ♦  *  on  all  the  notes 
given  by  said  Keane-Wonder  Mining  Company 
to  James  F.  Peck,  •  •  •  together  with  all 
interest  due  thereon.    Said  decree  ahall  be  en- 


tered •  •  •  in  favor  of  Benjamin  H.  Tatem, 
as  successor  in  interest  of  the  said  James  ..F. 
Peck,  *  •  •  and  the  amount  found  due  to 
the  said  Benjamin  H.  Tatem  shall  bear  interest 
from  the  date  of  said  decree  at  the  rate  of 
7  per  cent,  per  annum." 

We  think  what  was  here  meant  was,  with- 
out doul>t,  that  interest  was  to  be  computed 
at  the  rate  fixed  in  the  notes,  and  that  the 
principal,  from  and  after  the  date  of  the 
decree,  was  to  bear  interest  at  7  per  cent, 
per  annum,  and  this  was  done.  The  filing 
of  the  stipulations  could  not  have  had  any 
influence  in  carrying  out  the  terms  of  the 
stipulations.  The  entering  of  the  decree  did 
not  depend  upon  the  act  of  filing  the  stipu- 
lations, but  upon  their  terms,  which  latter 
show  that  the  decree  was  not  to  follow  im- 
mediately upon  making  or  filing  the  stipula- 
tions. 

[6]  It  is  also  urged  that  the  decree  was 
not  a  consent  decree  because  a  part  of  its 
terms  "were  left  thereafter  to  be  settled." 
Necessarily  the  amount  due  upon  the  notes 
was  left  blank,  but  the  stipulations  clearly 
pointed  out  bow  the  amount  was  to  be  ascer- 
tained. The  things  left  to  be  settled  were 
things-  for  the  settlement  of  which  the  stipu- 
lations made  provision. 

We  have  endeavored  to  consider  the  points 
urged  against  the  motion,  and  have  assumed 
that,  while  the  decree  was  entered  under  the 
stipulations,  appellants  have  the  right  to 
show  that  it  was  not  entered  in  accord  with 
the  terms  of  the  stipulations.  We  have  been 
unable  to  discover  that  there  was  any  sub- 
stantial or  material  deviation  from  the  terms 
of  the  stipulations  or  that  there  was  any  de- 
parture therefrom  in  any  way  prejudicU^I  to 
appellants. 

Appellants  contend  that  it  was  error  to 
enter  the  order  of  sale  for  the  reason  that 
an  appeal  was  pending  from  the  decree  of 
foreclosure,  which,  under  section  949  of  the 
Code  of  Civil  Procedure,  stayed  all  proceed- 
ings on  the  decree.  Respondents  reply  that 
appellants  waived  their  right  to  appeal  from 
both  the  decree  and  the  order;  furthermore, 
that  in  their  appeal  from  the  decree  as  well 
as  from  the  order  appellants  filed  only  cost 
bonds  in  the  sum  of  $300,  and  no  application 
was  made  to  fix  the  amount  of  stay  bond  un- 
der section  945  of  the  Code  of  Civil  Pro- 
cedure. 

[7,  8]  We  think  both  points  are  well  taken 
by  respondents.  What  has  been  said  as  to 
the  waiver  of  the  right  to  appeal  applies 
equally  to  the  decree  and  the  order.  The 
decree  contains  all  the  elements  commonly 
regarded  as  necessary  in  a  decree  of  foredo- 
s-ure  of  a  mortgage,  and  it  seems  to  us  that 
the  stipulations  clearly  indicate  that  fore- 
closure proceedings  were  contemplated  as 
the  means  of  finally  bringing  about  a 
settlement  of  the  controversy.  The  decree 
determined  the  validity  of  the  trust  deed  as 
enforceable  and  as  creating  a  first  lieu  on 


Digitized  by 


Google 


Cal.) 


CLEMENS  y.  GREOO 


299 


the  property  to  secure  payment  of  the  notes 
to  the  owners  thereof  and  determined  the 
amount  due  thereon;  It  directed  the  sale  of 
the  property  as  a  whole  and  the  application 
of  the  proceeds  of  the  sale,  and  also  provided 
that  the  property  should  be  sold  by  the  sher- 
iff "after  the  thne.  allowed  by  law  for  re- 
demption has  expired,  to  wit,  one  year  from 
and  after  the  date  of  said  sale";  It  barred 
the  equity  of  redemption,  provided  for  let- 
ting the  purchaser  Into  possession  of  the  prop- 
erty, and  also  provided  for  a  deficiency  Judg- 
ment. We  can  discover  no  element  of  fore- 
closure wanting, 

III  That  the  decree  was  not  followed  by  an 
immediate  sale  does  not  affect  Its  validity. 
In  the  present  case  the  delay  was  expressly 
provided  for  by  the  decree  in  pursuance  of 
the  terms  of  the  stipulation  upon  which  it 
was  based.    Section  945  reads  as  follows: 

"If  the  jadgment  or  order  appealed  from  di- 
rect the  sale  or  delivery  of  possession  of  real 
property,  the  execution  of  the  same  cannot  be 
stayed,  unless  a  written  undertaking;  be  ex- 
ecuted on  the  part  of  the  appellant,  with  two 
or  more  aureties,  to  the  effect,  [then  follow 
certain  things  which  the  appellant  must  refrain 
from  doing],  which  must  be  specified  in  ttie 
undertaking."  And  "when  the  Judgment  is  for 
the  sale  of  mortgaged  premises, '  and  the  pay- 
ment of  a  deficiency  arising  upon  the  sale,  the 
undertaking  must  also  provide  for  the  payment 
of  such  deficiency." 

The  facts  in  this  case,  It  seems  to  us,  dear- 
ly bring  it  within  the  provisions  of  section 
»15. 

In  the  case  of  Owen  v.  Pomona  Land  & 
Water  Co.,  124  Cal.  331,  57  Pac.  71,  cited  In 
Zappettlni  v.  Buckles,  167  Cal.  27,  138  Pac. 
696,  the  latter  dted  by  appellants,  the  court 
held  that  the  decree  taken  In  its  entirety  was 
"In  anbstanoe  an  ordinary  decree  of  fore- 
closure," bnt  the  court  said: 

"If  the  defendant  bad  been  in  possession  of 
the  real  property,  the  bond  to  stay  proceedings 
should  have  secured  to  the  respondent  the  dam- 
ages by  waste,  and  the  value  of  the  use  and 
occupation;  but,  the  plaintiff  being  himself  in 
the  exclusive  possession,  these  clauses  of  the 
statute  (section  945)  have  no  application,  and 
the  case  not  being  one  of  mortgage,  no  under- 
taking for  payment  of  the  defidency  was  re- 
quired." 

In  the  present  case  defendant  Keancr Won- 
der Mining  Company  was  in  possession  at  all 
times  mentioned,  and  still  Is,  so  far  as  ap- 
pears. 

In  Bank  of  Woodland  v.  Stephens,  137  Cal. 
458,  70  Pac.  293,  the  action  was  foreclosure 
of  a  mortgage.  It  was  held  that  a  stay  bond 
was  necessary  where  Judgment  for  a  deficien- 
cy was  waived  and  a  receiver  of  rents,  Is- 
saes,  and  profits  had  been  appointed,  leaving 
the  tenant  of  the  mortgagor  In  possession^ 
that  a  stay  bond  must  be  given  against  waste. 
In  Painter  v.  Painter,  98  Cal.  625,  33  Pac. 
483,  dted  by  appellants,  the  court  stated  that: 
"So  undertaking  to  pay  the  deficiency  is  re- 
quired in  order  to  stay  its  execution  (the  ex- 
iM-ntion  of  the  decree),  because  such  lien  was 


not  created  by  mortgage,  and  it  is  only  in  such 
case  that  an  undertaking  to  pay  the  deficiency 
is  required  by  section  945  of  the  Code  of  Civil 
Procedure.  This  was  so  held  in  Englund  v. 
Lewis,  25  Cal.  354,  in  construing  section  352 
of  the  old  Practice  Act,  which  contained  sim- 
ilar provisions  to  those  found  in  section  945  of 
the  Code  of  Civil  Procedure.  It  was  there  said: 
'Where  the  sale  is  directed  for  the  purpose  of 
satisfying  any  lien  other  than  a  mortgage  lien, 
the  undertaking  need  not  provide  for  the  pay- 
ment of  any  defidency  which  the  judgment  may 
direct  To  this  extent  the  statute  discriminates 
in  favor  of  mortgage,  and  against  all  other 
liens.' " 

Mr.  Jones,  In  his  work  on  Mortgages,  vol- 
ume 1,  i  62,  says: 

"A  deed  of  trust  to  secure  a  debt  is  in  legal 
effect  a  mortgage." 

In  Koch  V.  Briggs,  14  Cal.  257,  73  Am.  Dec. 
661,  It  was  held  that  a  deed  of  trust  is  not  a 
mortgage  requiring  a  foreclosure.  In  that 
case  it  was  insisted  that  the  title  of  defend- 
ant could  not  be  divested  except  by  Judicial 
foreclosure  and  sale.  The  distinguishing  dif- 
ference between  a  trust  deed  and  mortgage 
pointed  out  was  that: 

"Where  there  is  a  mortgage,  there  is  a  right, 
after  condition  broken,  to  a  foreclosure  on  the 
part  of  the  mortgagee,  and  a  right  of  redemp- 
tion on  the  part  of  the  mortgagor." 

In  the  present  case  the  stipulation  made 
provision  for  this  feature,  and  the  decree 
gave  the  full  statutory  period  for  redemption. 
By  consent  of  all  parties  the  instrument  was 
converted  into  and  treated  as  a  mortgage  and 
was  foredosed  as  such. 

Substantially  all  the  points'  urged  in  sap- 
port  of  the  api>eal8  upon  their  merits  have 
been  considered  and  disposed  of  In  dealing 
with  the  foregoing  matters.  What  has  been 
said  in  connection  therewith  suffidently 
shows,  we  think,  that  no  error  prejudicial 
either  to  the  defendant  Keane-Wonder  Mining 
Company  or  Its  stockholders,  for  whom  plain- 
tiff brought  the  action,  appears  either  in  the 
decree  or  order  of  sale,  and  both  the  decree 
and  order  of  sale  are  therefore  afiJrmed. 

We  concur:     HAET,   J.;    BURNETT,   J. 

(34  Cal.  App.  272) 

CLEMENS  V.  GREOO  et  aL    (Civ.  1664.) 

(District  Coart  of  Appeal,  Third  District;  Cali- 
fornia.    July  7,  1917.) 

1.  Apfeai.  and  Ebrob  «=»522(1)— Record  — 

PrEPAKATION— MlNTTIKS  OF  JtTDOE. 

Where  appeal  is  taken  under  (3ode  Civ.  Proc. 
i  9o3a,  record  must  contain  transcript  of  evi- 
dence and  proceedings  prepared  by  phonograph- 
ic reporter,  and  transcript  made  up  by  judge 
from  his  minutes  is  not  suflScient. 

2.  Appeal  anu  Ekbob  <3=>553(2)— Substitute 

FOB    BlIX     or    EXCEI>TIONS    —    Refobteb's 

Transcbipt. 
Where  notice  of  appeal,  request  for  prepa- 
ration of  transcript,  and  trial  judge's  certifi- 
cate show  the  transcript  was  prepared  under 
Code  Civ.  Proc.  §i  953a-953c,  defective  tran- 
script cannot  be  regarded  as  a  bill  of  excep- 
tions contemplated  by  Code  Civ.  Proc.  J  650, 
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though  trial  jodge  certified  that  it  constituted 
a  full,  true,  and  fair  record  of  proceedings 
taken  before  him. 

3.  Affkal  and  Ebbob  ®=>640  —  DisinssAi.  — 
Ghounds— Defective   Record. 

Notice  given  by  appellant  to  clerk  Tests  ap- 
pellate court  with  jurisdiction,  notwithstanding 
defectiveness  of  transcript,  and  it  will  not  be 
dismissed ;  the  remedy  in  such  case  being  a  mo- 
tion to  affirm  for  lack  of  record,  and  not  a 
motion  to  dismiss. 

4.  Appeal   and    Ebbok   «=3548(1)— Recobd— 
Defkctb— Effect. 

Under  Supreme  Court  rule  29  (119  Pac  ziv), 
court  cannot  review  superior  court  order  unless 
evidence  taken  on  hearing  is  authenticated  by 
incorporating  it  in  bill  of  exceptions  or  in  tran- 
script prepared  under  Code  Civ.  Proc  §§  953a- 
053c. 

5.  Judgment   ^=389  —   Corbection— Incon- 
sis1encies. 

Where  a  decree  foreclosing  trust  deed,  entered 
pursuant  to  stipulation  between  the  parties, 
provides  for  payment  of  trustee's  fees  both  from 
special  fund  according  to  stipulation  and  on 
terms  inconsistent  therewith,  the  court  may  cor- 
rect the  decree  on  motion  by  striking  out  re- 
pugnant provisions,  though  more  than  six 
months  have  elapsed  since  it  was  entered. 

Appeal  from  Superior  Court,  Inyo  County; 
William  I).  Dehy,  Judge. 

Action  by  Earle  L.  Clemens  against  Wel- 
lington Gregg,  Jr.,  and  others.  From  judg- 
ment for  plaintiff,  defendant  named  appeals. 
Affirmed. 

Morrison,  Dunne  &  Brobeck  and  Edward 
Lynch,  all  of  San  Francisco,  for  appellant. 
Gavin  McNab  and  R.  P.  Henshall,  both  of 
San  Francisco,  C.  O.  Wblttemore,  of  IjOS 
Angeles,  I^Vank  J.  SoUnsky,  of  San  EYandsco, 
Mack  ti  Green,  of  Reno,  Nev.,  and  John  B. 
Clayberg,  of  San  Francisco,  for  respondents. 

BURNETT,  J.  This  Is  an  appeal  by  WeU- 
ington  Gregg,  Jr.,  as  trustee,  from  an  order 
of  the  superior  court  of  Inyo  county  made 
and  entered  on  December  23,  1914,  which 
modified  a  decree  made  and  entered  on  Janu- 
ary 26, 1914,  ordering  the  sale  of  certain  min- 
ing property  under  the  terms  of  a  deed  of 
trust  executed  by  the  defendant  Keane  Won- 
der Mining  Company. 

Before  proceeding  to  consider  the  merits  of 
the  controversy,  we  deem  It  the  more  orderly 
first  to  dispose  of  a  motion  made  by  the  re- 
spondents other  than  the  Keane  Wonder  Min- 
ing Company  to  dismiss  the  appeal. 

The  record  before  us  is  entitled:  "Clerk's 
and  Judge's  Transcript"  It  contains  copies 
of  certain  documents,  requested  by  appellant 
to  be  inserted  in  the  "clerk's  transcript," 
certified  as  correct  by  the  clerk  in  the  usual 
form.  The  next  following  page  is  entitled 
"Judge's  Certificate  to  Transcripts  on  Ap- 
peal," and  contains  a  certificate  by  Hon.  Wm. 
D.  Dehy,  judge  of  said  superior  court,  who 
presided  at  the  proceedings,  that  the  docu- 
ments Included  in  the  clerk's  transcript  are 
correct  copies,  and  then  proceeds: 

"I  further  certify  that  on  December  23,  1914, 
the   following   proceedings   took   place   in   said 


'  cause:  [Here  follows  a  statement  that  certain 
documentary  evidence,  describing  it,  was  receiv- 
ed in  evidence  and  that  one  witness  testified, 
giving  a  synopsis  of  his  testimony.]" 

The  certificate  concludes  with  the  state- 
ment: 

"I  further  certify  that  said  transcripts  and 
this  certificate  were  prepared  under  the  provi- 
sions of  sections  953a,  953b,  and  953c  of  the 
Code  of  Civil  Procedure,  and  that  said  tran- 
scripts were  duly  presented  to  me  for  approval 
within  the  time  allowed  by  law  and  under  the 
provisions  of  said  sections,"  etc. 

It  appears  from  an  aflldavlt  of  Judge 
Dehy: 

That  "there  was  present  no  stenographer  or 
any  person  acting  in  his  behalf  in  the  takinc  of 
stenographic  or  other  notes  of  the  proceedings 
or  the  evidence  offered  and  received ;  •  *  * 
that  no  transcript  of  the  phonographic  report  of 
the  bearing  of  said  petition  above  referred  to, 
including  therein  copies  of  all  or  any  writings 
offered  or  received  in  evidence  at  said  henrint;, 
or  of  any  matter  or  thing,  was  ever  prepared 
or  filed  with  the  clerk  of  said  superior  court 
of  Inyo  county,  but  that  a  transcript  of  the 
testimony  admitted  on  said  hearing  was  pre- 
pared from  the  notes  of  this  affiant;  •  *  * 
that  the  certificate  to  the  truth  and  correctness 
of  said  transcript  was  made  b^  this  affiant,  as 
such  judge,  upon  the  transcript  prepared  as 
above  stated,  and  not  otherwise." 

The  motion  to  dismiss  the  appeal  is  made 
upon  the  following  grounds:' 

"(1)  That  no  printed  transcript  on  appeal  has 
ever  been  filed;  (2)  that  the  record  or  truii script 
contains  no  proper  or  legal  certification  of  the 
evidence  taken,  or  of  papers  introduced  on  the 
hearing  of  the  proceeding,  which  culminated  in 
the  order  appealed  from;  (3)  that  no  official  or 
other  stenographer  was  present  at  such  hear- 
ing; (4)  that  no  transcript  of  the  notes  of  an 
official  or  other  stenographer  taken  upon  said 
hearing  was  ever  prepared  as  required  by  the 
statutes  of  the  state  of  California,  and  particu- 
larly section  053a,  C.  C.  P.;  (5)"  that  no  legal 
statement  was  ever  settled  by  the  judge  of  the 
superior  court  of  Inyo  county,  sta^e  of  Califor- 
nia, under  the  provisions  of  section  953a,  C. 
C.  P." 

Among  the  reasons  suggested  by  appellant 
for  which,  the  motion  to  dismiss  should  be 
denied  is  the  unreasonable  delay  of  respond- 
ents in  making  the  motion.  The  notice  of 
appeal  herein  was  filed  on  January  4,  1915; 
the  transcript  on  appeal  was  filed  in  the 
Supreme  Court  (to  which  the  appeal  was 
originally  taken)  on  February  27,  1915.  The 
notice  of  motion  to  dismiss  the  appeal  was 
filed  In  tnls  court  on  May  9,  1917. 

[1]  Section  953a,  Code  of  Civil  Procedure, 
under  which  the  appeal  was  taken,  provides: 
That  a  person  desiring  to  perfect  an  appeal 
by  the  method  therein  provided  for  shall  file 
a  request  with  the  clerk  that  a  transcript 
of  the  testimony  taken  at  the  hearing,  aU 
rulings,  acts,  or  statements  of  the  court,  all 
objections  or  exceptions  of  counsel,  and  all 
matters  to  which  the  same  relate,  be  made 
up  and  prepared.  Appellant  attempted  to 
comply  with  this  requirement  But  having 
been  advised  that  the  proceedings  were  not 
taken  by  a  stenographer,  appellant  specified 
In  his  notice  that  the  transcript  shotdd  con- 
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tain  a  copy  of  the  minntes  of  the  coart  with 
particular  reference  to  the  portion  of  the 
order  which  redtea: 

"Coansel  for  the  petitioners  introduced  oral 
and  documentary  evideiice  in  support  of  said 
petition"  with  a  statement  "of  the  substance  of 
said  oral  and  documentary  evidence,  giving  the 
names  of  the  witnesses  and  specifying  the  docu- 
ments used  and  introduced,  and  that  said  copy 
of.  or  statement  of,  the  minutes  of  the  court 
shall  include  copies  of  said  documents  relevant 
to  the  appeal  herein,  which  copy  of  the  minutes 
of  the  court,  or  statement  of  the  minutes  of  the 
court,  shall  be  certified  by  the  judge  of  the 
superior  court  as  provided  by  section  953a  of  the 
Code  of  Civil  Procedure  to  the  effect  that:  The 
judge  shall  thereupon  certify  to  the  truth  and 
correctness  of  said  transcript.'  " 

It  Is  clear  enough  from  the  language  of 
said  section  that  the  statement  is  to  he  pre- 
pared by  the  stenographer,  and  not  by  the 
Judge.  The  purpose  is  to  have  a  literal  and 
exact  record  of  the  proceedings.  There  is  no 
provision  therein  for  the  settlement  of  a 
stntemont  prepared  by  the  Judge  from  his 
own  minutes.  In  order  to  avoid  the  printing 
of  the  record,  appellant  mny  avail  himself 
of  said  alternative  method,  but  that  his  ef- 
fort mny  be  effective  he  must  comply  with 
Its  terms. 

In  Ilarpold  v.  Slocum.  168  Cal.  364,  367, 
143  Pac.  609,  610,  it  is  said: 

"The  appellant  did  not  follow  section  953a, 
and  therefore  be  must  print  the  transcript  and 
serve  and  file  copies  thereof  in  the  manner  pro- 
vided by  those  rules." 

In  Allen  v.  Conrey,  22  Cal.  App.  409,  134 
Pac.  730,  the  Court  of  Appeal  for  the  Second 
District  declared: 

"If  a  party  to  an  action  expects  to  take  his 
appeal  onder  the  alternative  method  and  have 
bis  record  prepared  according  to  the  procedure 
affecting  that  method,  then  he  must  see  to  it 
that  the  olficial  phonosraphic  reporter  is  present 
at  the  trial  in  order  that  a  transcript  of  the 
evidence  and  proceedings  may  be  furnished  by 
the  one  officer  whose  duty  it  is  to  prepare  it." 

In  Bush  V.  Allen,  172  Cal.  102,  155  Pac. 
456,  upon  an  appeal  under  the  alternative 
method,  an  application  was  made  to  the  trial 
Judge  to  affix  his  certificate  to  the  transcript, 
and  an  objection  was  made  by  respondents 
upon  the  ground  that  there  was  no  phono- 
graphic report  of  the  trial,  and  that  the 
Judge's  certificate  is  properly  affixed  only 
when  there  is  a  phonographic  reporter  pres- 
ent at  the  trial,  and  that  phonographic  re- 
porter has  prepared  his  transcript  of  the  evi- 
dence and  proceedings  In  accordance  with 
law.    The  Supreme  Court  said: 

"Snch  is  the  settled  law  npon  this  matter  of 
procedure.  Totten  v.  Barlow,  166  Cal.  378  [132 
Pac  749]." 

And  the  court  approved  the  ruling  of  the 
Court  of  Appeal  in  the  collateral  proceed- 
ing in  the  same  case  (22  Cal.  App.  409,  134 
Pac.  730),  an  application  having  been  made 
thereto  for  a  writ  of  mandate.  It  was  fur- 
ther stated: 

"Under  the  law  of  the  case  thus  made  we  have 
before  uu  a  transcript  under  the  clerk's  cer- 


tificate alone  and   are  empowered  to  consider 
only  the  judgment  roIL" 

Therein  was  an  aK>eal  from  the  Judgment, 
and  hence  there  was  a  separate  record  made 
by  the  clerk  of  the  court  constituting  the 
Judgment  roll  which  seems  to  have  be^n  duly 
authenticated,  but  there  la  no  such  considera- 
tion here  in  the  appeal  from  the  order  made 
after  Judgment,  since  there  is  no  separate 
and  distinct  Judgment  rolL  The  transcript 
settled  as  provided  by  said  secticm  953a  con 
stltutes  the  only  record  of  the  proceedings  In 
the  court  below.  In  other  words,  the  only 
record  cognizable  in  this  appeal  is  the  said 
typewritten  transcript  purporting  to  have 
been  prepared  and  settled  according  to  said 
statute,  but  which,  as  we  have  seen,  falls 
short  of  the  requirement.  Under  the  au- 
thorities we  think  it  must  be  plain,  there- 
fore, that  the  record,  considered  as  a  sub- 
stitute for  or  In  lieu  of  a  bill  of  exceptions 
or  statement  of  the  case,  is  fatally  defective, 
and  must  fail  of  its  purpose. 

[2]  In  the  closing  brief  of  appellant,  how- 
ever, we  find  this  claim: 

"Moreover,  the  lower  court  held  in  this  case 
that  the  transcript  signed  by  bim  constitutes  'a 
full,  true  and  fair  record'  of  the  proceedings 
taken  before  him.  That  is  all  that  the  ordinary 
bill  of  exceptions  amounts  to.  Accordingly  the 
transcript  involved  may  be  regarded  as  a  bill 
of  exceptions  prepared  under  the  old  method 
and  defective  merely  in  that  it  is  not  printed. 
Lang  V.  L.  &  T.  Co..  161  Cal.  205,  119  Pac. 
100.  Certainly  a  failure  to  comply  with  the 
court  rule  requiring  it  to  be  printed  can  be 
waived,  and  was  waived  by  the  court  in  allow- 
ing the  case  to  be  brought  on  for  argument 
without  ever  questioning  the  sufficiency  of  the 
record.  Though  the  transcript  does  not  show 
that  it  was  served  upon  respondents,  and  time 
for  proposed  amendments  allowed,  it  will  be 
presumed  that  this  was  done  in  the  absence  of  a 
showing  to  the  contrary." 

The  presumption  would  be,  probably,  as 
stated  by  appellant,  if  there  were  room  for 
it,  but  it  would  be  flying  in  the  face  of  the 
record  to  hold  that  the  transcript  constitutes 
a  "bill  of  exceptions"  as  contemplated  by 
section  650  of  the  Code  of  Civil  Procedure. 
In  the  notice  of  the  appeal  and  request  for 
the  preparation  of  the  transcript  it  is  recit- 
ed by  appellant  that: 

"Said  transcripts  to  t>e  prepared  as  required 
by  the  laws  of  the  state  of  California,  and 
particularly  as  provided  by  sections  953a,  953b, 
and  953c  of  the  Code  of  Civil  Procedure  of  the 
state  of  California." 

It  is  also  certified  by  the  trial  Judge : 
"l^at  said  transcripts  and  this  certificate 
were  prepraed  under  the  provisions  of  sections 
953a.  953b,  and  953c  of  the  Code  of  Civil  Pro- 
cedure, and  that  said  transcripts  were  duly 
presented  to  me  for  approval  within  the  time 
allowed  by  law  and  nnder  the  provisions  of  said 
sections,  and  that  due  notice  was  given  by  the 
clerk  of  said  court  to  the  attorneys  appearing 
in  said  cause  that  said  transcripts  had  been 
filed  and  would  be  duly  presented  to  me  for  ap- 
proval, and  that  at  the  expiration  of  the  time 
set  in  said  notice  I  have  hereto  affixed  my 
signature." 

The  foregoing  leaves  no  room  for  presumiH 
tion.     It  clearly  appears  that  the  proceed- 
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Inga  were  taken  under  said  sections  of  tbe 
code  and  that  appellant  sought  to  avail  him- 
self of  what  Is  known  as  the  alternative 
method.  To  hold  that  this  record  may  be 
considered  a  bill  of  exceptions  would  be  to 
disregard  utterly  the  distinction  made  by 
the  code  and  to  violate  the  established  rule 
of  appellate  practice. 

Appellant  finds  much  comfort  in  the  con- 
tention that  respondents  should  not  prevail 
by  reason  of  the  great  delay  in  presenting 
bla  motion,  more  than  two  years  having  ex- 
pired since  the  appeal -was  taken. 

In  Dietrich  v.  L.  &  N.  W.  H,  Co.,  13  Neb. 
500,  14  N.  W.  628,  In  considering  a  motion 
to  quash  a  bill  of  exceptions  for  defects  in 
its  execntion,  the  Supreme  Court  of  Nebras- 
ka said: 

"Objections  to  a  bill  of  exceptions  most  be 
filed  before  the  case  is  submitted,  and  should 
be  at  the  earliest  opportunity.  Such  objections 
are  not  favored,  and  usually  are  merely  tech- 
nical; and  he  who  objects  upon  merely  tech- 
nical grounds  must  himself  be  free  from  fault. 
Besides,  it  is  but  justice  to  the  adverse  party 
that  the  objections  should  be  made  at  the 
earUest  opportunity,  so  that,  if  it  is  apparent 
that  they  are  well  taken  and  the  case  depends 
upon  tile  biU  of  exceptions,  no  further  expense 
will  be  incurred  in  continuing  the  prosecution." 

In  McDermott  v.  Hacker,  109  Iowa,  239,  80 
N.  W.  338,  a  similar  ruling  was  made  by  the 
Sunreme  Court  of  Iowa  on  a  motion  to  dis- 
miss the  appeal  on  the  ground  that  the  tran- 
script was  not  filed  within  the  time  requir- 
ed by  the  Code  of  Rules  and  Practice.  Oth- 
er analogous  cases  which  appellant  cites  are 
Walker  v,  HUl,  111  Ind.  228,  12  N.  E.  387; 
Jones  T.  Henderson,  149  Ind.  458,  49  N.  E. 
443;  Garr,  Scott  &  Co.  v.  Nelson,  106  Ma 
App.  51.  148  S.  W.  417. 

The  delay  here  Is  as  reprehensible  as  In 
any  of  said  cases,  and,  if  a  proper  case  for 
it.  the  doctrine  of  laches  should  be  applied. 
As  we  have  seen,  the  transcript  was  filed  in 
the  Supreme  Court  In  February,  1915,  and 
appellant's  opening  brief  was  filed  in  April 
following.  The  brief  of  respondents  was  filed 
In  June  and  the  final  brief  of  appellant  in 
July,  1015.  Onie  case  was  transferred  to  this 
court  in  March,  1917,  and  set  down  for  oral 
argument  for  April  10th.  It  was  continued 
by  consent  to  April  12th,  and  on  that  day  an 
order  was  made  allowing  respondents  15  days 
to  file  another  brief  and  appellant  10  days 
to  reply,  the  cause  then  to  stand  submltteid. 
Respondents,  however,  failed  to  file  their 
brief,  and  on  May  9th,  for  the  first  time,  they 
made  tbe  motion  to  dismiss  the  appeal. 

[3]  It  Is  not  necessary,  though,  to  deter- 
,  mine  the  question  whether  tbe  motion  to  dis- 
miss should  be  denied  by  reason  of  such  de- 
lay; as  It  is  apparent  that  no  sufficient  rea- 
son has  been  shown  for  a  dismissal.  Not- 
withstanding said  infirmity  In  tbe  transcript, 
the  court  has  jurisdiction  of  the  appeal.  The 
notice  given  by  appellant  to  the  clerk  under 
the  new  system  vests  tbe  higher  court  with 
authority  to  consider  the  cause.     Hlbernla 


Savings  A  Loan  Society  y.  Doran,  181  Cal. 
118,  118  Pac.  626.  The  consequence  of  tbe 
defective  authentication  of  the  record  in  tbe 
present  case  may  be  substantially  the  same 
as  though  a  dismissal  were  bad,  but  respond- 
ents' motion  should  be  denied.  As  suggest- 
ed In  the  Hlbernla  Case,  supra,  the  proper 
motion  would  be  for  an  order  to  affirm  the 
Judgment  for  lack  of  a  record,  and  not  to 
dismiss  the  appeal.  -  "This  may  sound  ex- 
tremely technical,"  as  said  by  the  late  Chief 
Justice  Beatty,  in  Dennis  v.  Bint,  122  Gal. 
49,  54  Pac  378,  68  Am.  St  Rep.  17  "but  such 
is  the  nature  of  tbe  case."  Respondents'  con- 
tention is  somewhat  technical,  and  it  is  not 
Improper  to  meet  it  with  a  technicality. 

[4]  But,  as  before  stated,  this  concession 
can  be  of  no  real  service  to  appellant.  It 
would  seem  that  we  have  no  legally  authen- 
ticated record  to  enable  us  to  review  the  ac- 
tion of  the  court  Rule  29  of  the  Supreme 
Court  (110  Pac  xlv)  provides: 

"In  all  cases  of  appeal  from  the  orders  of  the 
superior  courts,  the  papers  and  evidence  used 
or  taken  on  the  hearing  of  the  motion  must  be 
authenticated  by  incorporating  the  same  in  a 
bill  of  exceptions,  except  where  another  mode 
of  authentication  is  provided  by  law." 

We  have  before  us  no  blU  of  exceptions, 
and  the  otlier  "mode  of  authentication"  has 
not  been  pursued.  The  situation  is  therefore 
like  that  described  in  161  Cal.  118,  118  Pac. 
626,  as  follows: 

"Appellant,  therefore,  having  pursued  neither 
method  to  perfect  his  appeal,  it  results  that 
that  appeal  stands  here  upon  a  record  making  it 
impossible  for  the  court  to  review  the  order 
appealed  from." 

[6]  But  assuming  that  the  record  before  na 
may  be  consulted,  what  conclusion  naturally 
and  legally  follows?  The  application  upon 
which  the  order  complained  of  was  based 
prayed  for  a  coastructlon  of  said  decree,  and 
particularly  that  It  be  determined  whether 
the  provision  of  said  decree  "to  pay  Welling- 
ton Gregg,  Jr.,  as  trustee,  provided  at  that 
time  the  said  Wellington  Gregg,  Jt.,  as  trus- 
tee, has  not  been  paid  the  $1,000  hereby  de- 
clared to  be  owing  to  him  by  the  Keane  Won- 
der Mining  Company  under  and  by  virtue  of 
the  terms  of  the  stipulations  hereinabove  re- 
cited, or  any  balance  of  said  11,000  wbidi 
may  be  then  due  and  unpaid,"  be  not  "Inoper- 
ative and  void  and  of  no  force  and  effect  un- 
der the  terms  of  the  stipulations  upon  which 
the  decree  was  based  and  the  form  of  final  . 
decree  attached  to  said  stipulation  and  agreed 
to  by  the  parties."  Furthermore,  the  prayer 
was  that,  if  the  court  should  hold  said  pro- 
vision to  be  Inoperative  and  void,  the  decree 
be  amended  by  striking  out  from  the  same 
said  clause. 

There  can  be  no  doubt  that  said  provision 
was  utterly  at  variance  with  the  stipulation 
of  the  parties  and  the  agreed  form  of  the  de- 
cree, and  therefore  the  order  of  the  court 
striking  out  said  provision  was  altogether 
Just,  even  though  the  action  of  the  court  can- 
not be  sustained  by  the  technical  rules  of  law. 
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Tbat  It  was  so  InoonsiBtent  Rppeara  from  tlila 
cUraae  of  tbe  stlpalatioii : 

"That  said  decree  shall  find  that  there  is 
due  to  Wellington  Oregg,  Jr.,  as  trustee  nnder 
the  deed  of  trust,  the  sum  of  $500,  as  his  fees 
and  compensation  as  traatee,  and  the  further 
snm  of  $000  as  and  for  his  attorney's  fees, 
which  by  the  terms  of  said  decree  it  shall  be 
provided  shall  be  paid  oat  of  tile  first  net 
mraitbly  proceeds  of  the  mines  of  the  Keane 
Wonder  Mining  Company  next  accruing;  that 
it  shall  alio  be  found,  decided,  and  determined 
in  and  by  said  decree  that  said  deed  of  trust  ia 
a  Talid  and  enforceable  obligation  against  the 
said  Keane  Wonder  Mining  Company,  and  that 
the  said  A.  tu  Meyerstein,  as  receiver  of  the 
Francis-Mohawk  Mining  &  Leasing  Company, 
and  the  said  Benjamin  H.  Tatem  have  and  are 
given  a  first  lien  upon  all  of  the  property  of  the 
Keane  Wonder  Mining  Company  which  is  de- 
scribed in  said  deed  of  trust,  for  the  payment 
of  all  the  moneys  decreed  to  be  due  upon  any 
and  all  of  said  notes,  as  above  provided." 

It  may  b?  said  also  that  the  agreed  form  of 
decree  corresponded  with  the  stipulation. 

It  Is  thns  to  be  seen  tiiat,  by  stipulation  of 
the  i>artles,  appellant's  claim  was  to  be  satis- 
fled  ont  of  a  special  fund,  and  the  property 
cox-ered  by  the  trust  deed  was  to  be  Impress- 
ed with  a  lien  exclusively  for  the  benefit  of 
Meyerstein  as  receiver  and  of  Tatem,  and 
that  the  modlflcatlon  of  the  decree  made  by 
the  court  would  operate  to  give  effect  to  their 
Btlpnlatlon. 

Moreoiver,  notwithstanding  the  objections 
to  the  court's  order  made  by  appellant,  we 
think  the  correction  could  be  legally  made,  al- 
though more  than  six  months  bad  elapsed 
slnoe  tbe  decree  was  signed. 

There  was  an  inconsistency  In  tbe  terras  of 
tbe  final  decree,  one  part  providing  for  the 
payment  of  appellant  as  agreed  upon,  and  the 
other  giving  an  additional  remedy  not  con- 
templated by  the  stipulation  of  tbe  parties. 
While  it  is  hardly  a  case  of  clerical  mispri- 
sion, nor  does  It  aeem  to  fall  strictly  witbln 
tbe  category  of  tbe  cases  dted,  we  think 
there  Is  such  repngnance  between  the  two 
said  provisions  as  to  justify  tbe  court  In  con- 
sidering the  stipulation  to  determine  whether 
the  provision  In  controversy  did  not  constl- 
tnte  redundancy,  tbe  result  of  Inadvertence, 
and  should  be  disregarded.  Otherwise,  In 
consequence  of  conflicting  provisions,  a  decree 
might  be  unintelligible  and  unenforceable, 
and  the  court  powerless  to  correct  tbe  mani- 
fest Infirmity.  We  do  not  see  why  tbe  case 
should  not  be  regarded  as  similar  to  tbe  in- 
stances of  doubt,  obscurity,  and  ambiguity 
referred  to  In  Atlantic,  etcOo,  v.  Wright, 
11  Cal.  App.  179, 104  Pac.  460;  Clay  v.  Hilde- 
brand,  34  Kan.  694,  9  Pac.  466,  and  Walker's 
Ex.  V.  Page,  21  Grat.  (Va.)  636. 

In  tbe  first  of  these  tbe  rule,  as  gathered 
from  tbe  authorities,  is  stated  as  follows : 

"In  case  of  ambiguity,  a  judgment  should  be 
construed  with  reference  to  the  pleadings,  end 
when  it  admits  of  two  constructions,  tbe  one 
will  be  adopted  which  is  consonant  with  the 
judgment  which  should  have  been  rendered  on 
the  facts  and  the  law  of  the  case." 


The  other  two  cases  are  to  the  same  effect, 
tbe  first  referring  to  an  obscure  Judgment, 
and  tbe  other  to  an  Instance  of  doubtful  sig- 
nification. 

Tbe  only  serious  question,  we  think,  la 
whether  respondents  should  not  have  resort- 
ed to  a  suit  in  equity  to  correct  the  mistake. 
That  such  course  oould  have  been  successfully 
pursued  admits  of  no  doubt  in  view  of  tbe 
clear  exposition  of  tbe  subject  in  Bacon  v.  Ba- 
con, 150  CaL  477,  89  Pac.  317.  However,  we 
are  of  tbe  (H>lnion  that  the  error  was  of  such 
character  tbat  It  could  be  corrected  on  mo- 
tion, and  if  we  are  right  in  this  conclusion, 
there  can  be  no  question,  of  course,  that  ref- 
erence may  be  bad  t6  tbe  stipulation  of  the 
parties.  Thayer  v.  McGee,  20  Mich.  195.  It 
must  be  true  also  that  tbe  only  way  to  make 
the  decree  consonant  with  said  stipulation 
and  form  of  decree  agreed  upon  is  either  to 
treat  said  provision  as  of  no  force  and  effect 
or,  what  Is  in  effect  the  same  thing,  to  strike 
it  out 

We  think  tbe  order  should  be  affirmed; 
and  it  is  so  ordered. 

We  concur:  CHIPMAN,  P.  J,;   HABT,  J. 


(34  Cal.  App.  314) 
AHEABN  V.  LANE  et  aL    (Civ.  1648.) 

(District  Court  of  Appeal,  Third  District,  Oali- 
fornia.    July  13.  1917.) 

1.  Pbincipai.  and  Aoent  «»23(4)— BIxist- 
ekce  op  aoency— sofficierct  of  evi- 
DENCE. 

In  an  action  by  the  lessee,  on  failure  to  get 
possession,  to  recover  payments  to  the  lessor's 
alleged  agent  and  for  damages,  evidence  held  to 
support  tbe  findings  of  the  trial  court  that  de- 
fendant lessor  rented  to  plaintiff  and  tbat  the 
lessor's  agent  was  in  fact  such. 

2.  Pbincipai.  and  Agent  ®=9lS9(l)— Plxad- 

INO. 

In  an  action  to  recover  payments  made  to 
an  agent,  the  complaint,  alleging  that  the  said 
agent  represented  to  plaintiff  tbat  he  was  the 
agent  of  the  owner  of  property,  and  tbat  it  was 
agreed  between  plaintiff  and  defendant  (naming 
the  agent)  that  tbe  purchase  price  of  tbe  furni- 
ture should  be  $350,  $150  to  be  paid  by  plain- 
tiff to  defendant  (naming  the  agent)  "as  the 
agent  for  said  defendant''  (naming  him),  suffi- 
ciently stated  a  cause  of  action  against  defend- 
ant owner,  though  not  directly  alleging  that  his 
agent  was  such,  nor  tbat  he  was  authorized  to 
represent  the  owner. 

3.  Appeal  and  Ebbob  «=»193(5)— Pbeseeva- 
•noN  OF  Objections— DkFECTiVE  Allega- 
TION— Waiveb. 

Though  advantage  may  be  taken  at  any  time 
of  the  entire  absence  of  a  material  averment  in 
a  complaint,  the  privilege  of  challenging  a  de- 
fective allegation  may  be  waived,  and  the  com- 
plaining party  be  deprived  of  the  right  to  urge 
the  imperfection  as  a  ground  of  reversal,  by  fail- 
ing to  file  demurrer,  and  by  making  no  objec- 
tions to  tbe  introduction  of  evidence. 

Appeal  from  Superior  Court,  Biunboldt 
County ;   Denver  Sevier,  Judge. 

Action  by  Eisther  Ahearn  against  Jaok 
Lane  and  Wllliajn  Boltana.     From  a  Judg- 
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meat  for  plaintiff  asalnst  both  defendants, 
defendant  LAne  appeala  Judgment  afflrmed. 
G.  M.  Pittman,  of  Eureka,  for  appellant. 
B.  M.  Frost,  of  Enreka  (L.  M.  Burnell,  of 
Ehireka,  of  counsel),  for  respondent 

BURNETT,  J.  This  Is  an  appeal  by  Jack 
Lane  from  a  Jndgment  of  the  superior  court 
in  and  for  the  county  of  Humboldt  against 
the  two  defendants  for  $1S0. 

William  Boltana,  representing  himself  to 
be  the  agent  of  defendant,  Jack  Lane,  indue- 
ed  plalntlfr  to  rent  a  lodging  house  belonging 
to  said  Lane  and  purchase  the  furniture 
therein.  To  this  em}  plaintiff  paid  said 
Boltana  $60  rental  and  $150  toward  the  fur- 
niture, receiving  receipts  therefor  signed  by 
Boltana.  Thereafter  plaintiff  was  refused 
possession  of  the  premises,  and  she  brings  this 
action  for  the  recovery  of  the  sum  of  $210 
paid  by  her  to  Boltana  and  for  $375  damages 
due  to  loss  of  rental  profits. 

[1]  In  his  brief  appellant  declares: 

"The  only  material  question  at  issue  is  as  to 
whether  or  not  the  defendant  and  appellant. 
Jack  Liane,  rented  the  property  to  the  respond- 
ent or  to  the  defendant  William  Boitana,  and 
was  the  defendant  William  Boitana  the  agent  of 
appellant  Jack  Lane." 

It  may  be  said  that  the  complaint  of  the 
plaintiff  is  based  upon  the  theory  that  he 
was  such  agent  and  that  plalntlfTs  dealing 
was  directly  with  said  William  Boitana.  It 
is  earnestly  claimed  by  appellant  that  there 
is  no  proof  of  such  agency.  Plaintiff,  how- 
ever, testified  that  before  entering  Into  the 
contract  with  Boltana  she  telephoned  to  said 
Lane  and  he  informed  her  that  "he  was  act- 
ing through  Mr.  Boitana."  It  is  true  that 
other  portions  of  the  plaintiff's  testimony  are 
rather  Inconsistent  with  this  declaration,  and 
that  the  showing  of  the  appellant  to  the  con- 
trary is  quite  strong  and  persuasive,  but  these 
were  considerations  for  the  trial  court,  and  we 
cannot  say  that  the  conclusion  oA  the  trial 
Judge  was  entirely  unsupported.  He  had  the 
legal  right  to  accept  at  its  full  value  the 
said  statement  of  plaintiff  and  to  act  upon  It, 
and  It  Is  not  within  our  province  to  dispute 
the  correctness  of  his  conclusion. 

As  to  the  other  proix>sltlon  contended  for 
by  appellant  that  the  property  was  not  rented 
to  plaintiff,  the  testimony  of  plaintiff  is  posi- 
tive and  unequivocal  that  she  had  such  agree- 
ment with  Wllllam«Boltana,  and  In  pursuance 
thereof  paid  him  said  sum  of  money,  and,  as 
before  suggested,  this  was  supplemented  by 
tlie  testimony  as  to  agency  based  upon  said 
conversation  with  appellant. 

[2]  Another  -poiat  is  made  by  the  appellant 
for  the  first  time  in  his  closing  brief  to  the 
effect  that  the  complaint  falls  to  state  a  cause 
of  action  against  said  Jack  Lane.  It  must  be 
said  that  the  complaint  is  Inartifldally 
drawn,  and  It  Is  quite  defective  In  the  respect 


suggested.  There  la  no  direct  allegation  that 
Boitana  was  the  agent  of  Lane,  nor  that  he 
was  authorized  to  represent  the  latter  in  the 
transaction  relied  upon.  The  direct  allega- 
tion is  that: 

"The  said  William  Boitana  represented  to  said 
plaintiff  that  be  was  the  a^ent  of  the  owner  of 
said  furniture  in  said  lodging  and  rooming  bouse 
at  said  No.  236  Second  street  in  said  dty  of  Eu- 
reka, said  county  of  Humboldt,"  etc. 

An  allegation  that  he  r^nresented  himself 
to  be  the  agent  is,  of  course,  not  an  allegation 
of  the  fact  of  agency.  However,  It  Is  further 
alleged: 

"That  it  WHS  then  and  there  orally  agreed  to 
by  and  between  said  plaintiff  and  the  said  de- 
fendant, _  said  William  Boitana,  that  the  pur- 
chase price  of  said  furniture  should  be  the  sum 
of  $3.'>0.  $150  to  be  then  and  there  paid  by  said 
plaintiff  to  said  defendant  William  Boitana  as 
the  agent  for  said  defendant  said  Jade  Lane."  etc. 

We  think  It  thus  appears  that  an  attempt 
was  made  to  allege  that  the  defendant  Bol- 
tana was  the  agent  of  Lane  In  the  transac- 
tion. It,  of  course,  falls  short  of  the  direct 
and  explicit  averment  that  should  be  found  In 
a  pleading  of  this  character,  but  we  think  U 
may  be  regarded  as  an  Instance  of  an  Imper- 
fect allegation  of  a  material  element  rather 
than  an  utter  failure  to  make  an  essential 
averment  of  a  cause  of  actloiL 
.  In  this  connection  It  may  be  said  that  no 
demurrer  was  filed  to  the  complaint;  that  no 
objection  was  made  to  the  Introduction  of  evi- 
dence on  the  ground  that  the  complaint  fail- 
ed to  state  a  cause  of  action  against  the  ap- 
pellant; furthermore,  that  the  action  seems 
to  have  been  tried  upon  the  theory  that  the 
complaint  was  sufilcient  In  the  respect  Indi- 
cated, and  that  no  attention  was  called  to 
this  defect  until  the  closing  brief  of  appellant 
was  presented  in  this  court. 

[3]  Whiler  of  course,  advantage  may  be 
taken  at  any  time  of  the  entire  absence  of  a 
material  averment  in  a  complaint,  yet  It  is 
well  settled  that  the  privilege  of  challenging 
a  defective  allegation  may  be  waived,  and 
the  complaining  party  be  thereafter  deprived 
of  the  right  to  urge  such  imperfection  as  a 
ground  of  reversal.  The  Infirmity  herein 
suggested  could  have  been  easily  remedied, 
and  appellant  should  have  called  attention  to 
It  Manifestly  plaintiff  was  quite  careless  in 
drafting  her  complaint,  but  this  did  not  Justi- 
fy appellant  in  remaining  silent  until  the 
last  word  was  about  to  be  spoken  in  the  ap- 
pellate court  and  then,  with  no  opportunity 
for  respondent  to  reply,  demanding  a  reversal 
for  a  defect  that  in  no  wise  operated  to  tils 
prejudice. 

We  think  under  the  drcamstances  that  the 
complaint  should  not  be  held  so  radically  de- 
fective as  to  demand  a  retrial  of  the  cause. 

Thejudgment  Is  therefore  affirmed. 

We  ooncnr:   OHIPMAN,  P.  J.;    HABT,  J. 
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WILDE2«IAYN  v.  JUSTICE'S  COURT  OP 
CITX  AND  COUNTY  OF  SAN  FRAN- 
CISCO.    (Civ.  1948.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   July  13,  1917.) 

1.  Justices  of  tot:  Peack  «=»138(12)— Rec- 
OBO— Amen  DUENTs. 

A  justice's  court  has  the  right  to  amend  its 
records  so  as  to  make  them  speak  the  truth  with 
respect  to  the  actual  orders  which  it  makes. 

2.  Justices  or  the  Peace  «=»138(12)— Reo- 
OBD — Amerdkents. 

A  justice's  court  granting  an  order  to  set 
aride  a  default  judgment,  and  thereafter  recit- 
ing by  an  order  that  its  former  order  failed, 
through  inadvertence,  to  contain  the  terms  of 
the  actual  order,  had  power  to  order  the  min- 
utes of  bis  court  to  be  corrected. 

3.  Justices  of  the  Peace  «=»208(1)— Review 
—Cebtiobabi— Finding. 

The  finding  and  decision  of  a  justice's  court 
that  its  order  liad  been  inadvertently  entered  in 
the  minutes  was  conclusive  upon  the  trial  court 
on  a  writ  of  review,  as  its  only  power  was  to 
review  jurisdiction  of  justice's  court  to  make 
sndi  order  in  any  case. 

Appeal  from  Superior  C<ourt,  City  and 
County  of  San  Francisco;  James  M.  Seawell, 
Judge. 

Application  by  Ernest  Wildenhayn  for  a 
writ  of  certiorari  against  the  Justice's  Court 
of  the  City  and  County  of  San  Francisco. 
From  a  Judgment  of  the  superior  court  an- 
nulling an  order  of  the  Justice's  Court  vacat- 
ing and  setting  aside  a  default  Judgment  in 
an  action  before  it,  defendant  appeals.  Re- 
versed. 

Pierce  Coombes,  of  San  Francisco,  for  ap- 
pellant. Samuel  B.  Russell,  of  San  Francis- 
co, for  respondent. 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  rendered  upon  an  application  for  a 
writ  of  certiorari  whereby  the  trial  court  an- 
nulled an  order  of  the  Justice's  court  of  the 
city  and  county  of  San  FYanclsco  vacating 
and  setting  aside  a  default  Judgment  in  an 
action  before  it. 

The  record  shows  the  following  to  be  the 
facts:  On  or  about  Septembee  15,  1915,  the 
plaintiff  herein  commenced  an  action  in  said 
Justice's  court  against  C.  E.  Herrick,  Incor- 
porated, to  recover  the  sum  of  $142,  and 
caused  summons  therein  to  be  forthwith  is- 
sued and  served.  On  September  23,  1915, 
Judgment  by  default  was  rendered  against 
said  defendant  On  September  28,  1915,  the 
defendant  moved  for  an  order  vacating  and 
setting  aside  said  default  Judgment  and  per- 
mitting said  defendant  to  appear  and  plead 
therein.  Said  motion  was  heard  on  October  1, 
1915,  by  Justice  Frank  T.  Deasy,  in  whose 
court  said  action  was  pending,  and  on  said 
last-named  day  the  Justice  made  an  order 
granting  said  motion.  The  said  order,  as  it 
was  then  entered  In  the  clerk's  record  of  said 
court,  did  not  contain  any  provision  for  the 


payment  of  costs  by  the  defendant  as  a  con- 
dition of  granting  said  motion,  as  required 
by  section  859  of  the  Code  of  Civil  Proce- 
dure. The  defendant  thereupon  filed  its  an- 
swer. On  October  6,  1915,  the  plalntlfl  mov- 
ed said  Justice's  court  for  an  order  setting 
aside  its  last  above  named  order  vacating 
the  default  Judgment,  upon  the  sole  ground 
that  the  court  had  not  Jurisdiction  to  make 
the.same  in  the  form  in  which  It  appeared  to 
have  been  made  on  the  records  of  the  court ; 
It  being  the  .contention  of  the  plaintiff  that 
such  order.  In  the  absence  of  a  condition  re- 
quiring the  payment  of  costs  by  the  defend- 
ant, was  void.  On  February  3,  1916,  Justice 
Frank  T.  Deasy  made  and  entered  an  order 
redtlng  that  its  order  of  October  1,  1915,  at 
which  the  motion  was  aimed,  as  entered  in 
the  minutes  of  said  court,  failed  through  in- 
advertence to  contain  the  terms  of  the  actual 
order  as  given  by  the  court  upon  the  date 
thereof.  In  that  from  the  said  minute  order 
was  omitted  the  requirement  as  to  the  pay- 
ment of  costs  which  the  actual  order  made 
in  open  court  had  contained ;  and  the  Justice 
therefore  ordered  the  minutes  of  his  court  to 
be  corrected  in  that  regard,  and  thereupon 
denied  the  plaintiff's  said  motion ;  whereup- 
on the  plaintiff  applied  to  the  superior  court 
for  a  writ  of  review,  and  the  said  court,  with 
the  record  of  the  Justice's  court  showing  the 
above  facts  before  it,  annulled  the  last-nam- 
ed order  of  the  Justice's  court,  the  effect  of 
which  was  also  to  work  an  annulment  of  the 
former  order  of  the  Justice's  court  as  the 
same  appeared  upon  Its  unamended  minutes. 
From  that  Judgment  the  defendant  prose- 
cutes this  appeal. 

[1]  The  first  and  in  foct  the  only  question 
presented  upon  this  appeal  is  as  to  whether 
or  not  a  Justice's  court  has  the  right  to 
amend  its  records  so  as  to  make  them  speak 
the  truth  with  respect  to  the  actual  orders 
which  it  makes.  This  Inherent  povver  courts 
of  record  have  always  possessed  and  exer- 
cised, and  their  action  In  so  doing  has  In  this 
state  been  uniformly  upheld.  Hall  v.  Polack, 
42  Cal.  218;  Bostwlck  v.  McEvoy,  62  Cal. 
496;  Wlggin  v.  Superior  Court,  68  Cal.  398, 
9  Pac.  646;  Crim  v.  Kessing,  89  Cal.  486, 
26  Pac.  1074,  23  Am.  St  Rep.  491;  Ggan  t. 
Egan,  90  Oal.  15,  27  Pac.  22;  Kaufman  v. 
Shain,  111  Cal.  16,  43  Pac.  393,  52  Am.  St 
Rep.  139;  Dickey  t.  Gibson,  113  Cal.  26.  45 
Pac.  16,  64  Am.  St  Rep.  321 ;  People  v.  C!nr- 
tls,  113  Cal.  68,  45  Pac.  180;  People  v.  Dur- 
rani, 116  Cal.  179,  48  Pac.  75;  Scamman  v.. 
Bonslett,  118  Cal.  93,  50  Pac.  272.  62  Am.  St. 
Rep.  226;  Homeseekers'  L.  Ass'n  v.  Oleeson, 
133  Cal.  312,  65  Pac.  617.  We  can  discover 
no  reason,  and  we  are  referred  to  no  author- 
ity, denying  the  possession  of  a  like  Inher- 
ent power  in  courts  not  of  record  in  proper 
cases. 

[2]  Upon  the  record  before  us  this  would 
seem  to  have  been  a  proper  case  for  the  ez- 
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erdse  of  snch  a  ri^ht  by  the  jndge  of  the  Jus- 
tice's court;  and  his  finding  and  dedslon 
that  the  order  In  question  was  Inadvertently 
entered  In  the  ndnutes  of  his  court  In  an  er- 
roneous form  was  conclusive  up<ni  the  trial 
court  upon  the  hearing  on  a  writ  of  review, 
whose  only  power  was  that  of  reviewing  the 
Jurisdiction  of  the  lower  tribunal  to  make 
such  an  order  In  any  case. 

[3]  It  must  be  conceded  that.  If  In  fact  the 
order  as  made  by  the  Justice  In  open  court 
did  comply  with  the  requirements  of  section 
869  of  the  Code  of  Civil  Procedure,  and  If  in 
fact  the  order  as  entered  In  the  minutes  of 
the  court  inadvertently  omitted  a  condition 
essential  to  Its  validity  which  the  actual  or- 
der contained,  a  grave  and  irremediable  in- 
jury would  be  done  the  defendant  in  the  de- 
nial to  it  of  the  right  to  have  a  hearing  upon 
the  merits  of  the  case. 

Judgment  reversed. 

We  concur:  KERRIGAN,  J.;  BEASLY, 
Judge  pro  tern. 


m  Cnl.  App.  309) 

TAFT  et  al.  v.  HAAS  et  aL    (Civ.  2386.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   July  13,  1917.) 

1.  Mandamus  <S=»23(2)— Petitionees  "Benk- 
FiciALLY  Intebebted"— Statute. 

Taxpayers  of  a  city  were  "beneficially  in- 
terested," within  Code  Civ.  Proc.  §  1086,  pro- 
viding tliat  writ  of  mandate  must  be  issued  on 
the  verified  petition  of  the  party  beneficially 
interested,  in  a  proceeding  to  compel  the  board 
of  trustees  of  a  city  to  canvass  the  returns  of 
an  election  thei:ein  to  determine  whether  the 
city  should  be  consoUdated  with  the  cit^  of  T>o8 
Angeles,  since  the  question  of  consolidation  bore 
a  direct  relation  to  the  question  of  tlie  amount 
of  taxes  to  be  paid  in  future  by  petitioners,  etc 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bene- 
ficially Interested.] 

2.  Elections  €=>244 — Failubb  to  Sior  Ros- 
TEB  OF  Election  Precinct. 

The  roster  kept  at  an  election  precinct  be- 
ing in  charge  of  the  precinct  oliicials,  it  is  their 
duty  to  require  electors  to  sign  it,  and  neither 
the  vote  of  a  nonsiening  elector  nor  that  of  the 
precinct  ia  invalidated  by  their  failure  to  dis- 
ciiarge  the  duty. 
S.  Elections  ®=>259— Canvass— Covflbtion. 

Where  the  board  of  trustees  of  a  dty,  can- 
vassing the  returns  of  an  election,  threw  out 
the  entire  vote  of  two  precincts,  consolidated  for 
the  particular  election,  because  the  number  of 
names  on  the  precinct  roster  fell  short  b^  three 
of  the  .number  of  names  on  the  polling  list  and 
the  number  of  ballots  cast,  the  canvass  was  not 
■complete;  die  board's  action  in  throwing  out 
the  vote  of  the  precincts  being  improper. 

4.  Mandamus  «=»74(4)— Completion  of  Can- 
vass— Pbopbiety  of  Remedt. 
Mandamus  on  the  petition  of  taxpayers  of 
the  city  was  the  proper  remedy  to  require  the 
board  of  trustees  to  complete  the  canvass  by 
counting  the  vote  of  the  thrown-out  precincts; 
the  statute  providing  for  election  contests  hav- 
ing no  application  to  the  particular  election, 
which  was  on  the  question  of  consolidation  with 
another  city. 


Application  for  writ  of  mandate  by  S.  U. 
Taft  and  others  against  William  Haas  and 
others.  Peranptory  writ  directed  to  issue  as 
prayed. 

Tanner,  Odell  &  Taft,  of  Los  Angeles,  for 
petitioners.  J.  W.  Ballard  and  Charles  D. 
Ballard,  both  of  Lios  Angeles,  for  respond- 
ents. 

WORKS,  Judge  pro  tern.  The  respondents 
are  the  dty  deik  and  the  meml>ers  of  the 
board  of  trustees  of  the  dty  of  Sawtelle,  and 
In  this  proceeding  we  are  asked  to  require 
the  trustees  to  canvass  the  returns  of  a  cer- 
tain election  held  in  the  dty,  to  require  the 
clerk  to  enter  the  result  of  the  canvass  upon 
the  minutes  of  the  trustees,  and  to  direct  all 
the  respondents  to  perform  certain  other 
acts  required  by  law  in  the  premises.  The 
petitioners  are  taxpayov,  property  owners, 
and  registered  voters  and  electors  of  Saw- 
telle. 

[1]  The  respondents  contend  that  the  peti- 
tioners are  not  l>eneflclally  Interested  In  the 
relief  sought,  section  1086  of  the  Code  of 
Civil  Procedure  providing  that  the  writ  of 
mandate  "must  be  issued  upon  the  verified 
petition  of  the  party  benefldally  Interested," 
and  that,  for  that  reason,  the  petitioners  have 
not  legal  capadty  to  sue.  The  election  in 
question  was  held  for  the  purpose  of  deter- 
mining whether  the  dty  of  Sawtelle  should 
be  consolidated  with  the  dty  of  Los  Angeles. 
Whether  the  former  city  Is  to  become  one 
with  the  latter  bears  a  direct  relation  to  the 
question  of  the  amount  of  taxes  in  future  to 
be  paid  by  petiticmers,  and  dther  consolida- 
tion or  no  consolidation  with  Los  Angeles  is 
bound  to  affect  the  value  of  all  property  in 
Sawtelle.  The  petitioners  are  therefore  ben- 
efldally interested  in  tills  proceeding.  Eby 
V.  Board  of  School  Trustees,  87  Cal.  166,  26 
Pao.  240 ;  Frederick  v.  San  Luis  Obispo,  118 
Cal.  391,  50  Pac.  061. 

It  becomes  necessary  now  to  state  more 
fully  the  facts  upon  which  this  controversy 
is  based  and  as  to  which  there  is  no  dispute. 
On  the  day  of  the  election  300  votes  were 
cast  at  one  of  the  election  predncts,  which 
we  may  designate  as  precinct  A,  as  shown  by 
the  tally  list  and  by  the  certificate  of  the  pro- 
duct election  board.  Of  these  163  voted  for 
consolidation  and  147  against  consolidation. 
While,  however,  300  voters  adually  registered 
a  choice  at  precinct  A,  the  roster  signed  by 
the  electors  showed  a  total  only  of  297  sig- 
natures. Three  who  voted  did  not  sign.  In 
that  part  of  Sawtelle  not  Including  precinct 
A  the  total  vote  for  consolidation  was  366 
and  against  consolidation  369.  Thus  without 
precinct  A  the  result  was  against  consolida- 
tion with  a  margin  of  3  votes.  The  total 
vote,  including  the  vote  of  precinct  A,  was, 
for  consolidation  619,  against  consolidation 
516;  a  direct  reversal  of  the  situation,  also 
with  a  majority  of  3  votes.    When  the  board 
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of  tmatees  came  to  caoTasa  the  result  of  tbe 
election,  the  vote  of  precinct  A  was  rejected 
from  consideration  upon  the  advice  of  the  dty 
attorney  of  Sawtelle  that  the  discrepancy 
between  the  tally  list  and  certificate,  on  the 
one  hand,  and  the  roster,  on  the  other,  had 
the  effect  to  ntiUify  the  vote  of  the  precinct. 

[2]  The  first  question  to  he  determined  Is 
whether  the  trustees  were  Justified  In  casting 
out  the  vote  of  precinct  A.  They  were  not. 
The  dty  attorney's  advice  to  them  in  that  re- 
gard is  indefensible.  The  roster  kept  at  an 
election  precinct  is  In  the  charge  of  the  pre- 
cinct officials.  It  is  their  duty  to  require 
electors  to  sign  It,  and  neither  the  vote  of  a 
nonsigning  elector  nor  that  of  the  precinct  Is 
invalidated  by  their  failiure  to  discharge  that 
duty.  Hayea  v.  Klrkwood,  136  Cal.  300,  69 
Pa&  30;  Starkweather  v.  Dawson,  14  Cal. 
App.  666,  112  Pac.  736;  People  v.  Butler,  20 
CaL  An*.  379,  129  Pac.  600.  The  showing  of 
the  tally  list  and  of  the  certificate'  of  the 
election  officers  controlled  the  showing  made 
by  the  roster. 

Notwithstanding  the  palpable  fact  that  the 
electors  of  Sawtelle  have  indicated  a  desire 
that  their  municipality  be  consolidated  with 
Los  Angeles,  we  are  confronted  with  the 
question  whether  we  can  relieve  them  from 
an  apparent  showing  of  record  that  their  de- 
sire Is  exactly  the  reverse.  Tbe  respondents 
contend  that  the  board  of  trustees  has  ex- 
hausted its  functions  as  a  canvassing  body, 
and  that  mandate  will  not  issue  to  compel 
its  further  action  In  that  behalf.  The  action 
takoi  by  the  trustees  tn  their  canvass  of 
votes  is  shown  by  their  minutes.  In  them 
mention  ts  made  of  precincts  3  and  5.  These 
were  really  consolidated  for  the  election  in 
question  and  constituted  the  precinct  we  have 
called  precinct  A.  This  is  the  showing  made 
by  the  minutes,  and  the  recital  presents  ev- 
erything that  the  trustees  did  In  the  prem- 
ises: 

"Tbe  board  canvassed  tbe  returns  of  the  an- 
nexation election.  In  precinct  Ko.  3  a  dis- 
crepancy was  found,  the  number  of  names  on  the 
roster  falling  short  by  3  of  the  number  of  names 
on  the  polling  list  and  of  tbe  number  of  ballots 
cast.  The  city  attorney  said  the  law  required 
.  that  these  must  agree,  and  that  only  such  num- 
ber be  reported  aa  were  found  on  tbe  roster  of 
votera  Oledhill  and  Aldrich  moved  that  pre- 
cincts Nos.  3  and  5  be  thrown  out  owing  to  the 
fact  that  the  o^cial  roster  did  not  correspond 
wiUi  the  tally  sheets  or  the  number  of  votes 
reported,  as  required  by  the  Supreme  Court 
of  the  state.  The  vote  stood:  Wallter,  Gledbill, 
Aldrich,  and  Haas  voting  'Aye';  noes  none; 
absent,  one.  The  returns  of  the  remaining  pre- 
cincts were  then  considered.  They  showed  a  to- 
tal of  735  votes  cast,  of  which  366  were  yeas 
and  860  were  nays." 

[3]  The  contention  of  respondents  Is  that 
the  minutes  show  that  the  board  acted  upon 
the  entire  returns  before  them,  that,  accord- 
ingly, the  work  of  the  canvass  was  complet- 
ed, and  that  nothing  further  can  be  required 
of  tbe  board  by  the  mandate  of  this  court. 
Section  2  of  the  act  under  which  the  elec- 
tion was  held  (Stats.  1913,  p.  S78)  contains  a 


provision  requiring  the  legislative  body  of 
a  city  In  which  such  an  election  takes  place, 
at  the  time  of  its  regular  meeting  next  after 
the  election,  to  meet  and  canvass  the  returns 
thereof.    The  section  further  provides: 

"Such  canvass  shall  be  completed  at  such 
meeting,  if  practicable,  and  in  any  event,  as  soon 
as  practicable,  avoiding  adjournment  or  adjourn- 
ments, until  said  canvass  is  completed." 

This  provision  places  no  time  limit  upon 
tbe  labors  of  the  canvassing  board.  In  ef- 
fect, its  only  requirement  is  that  the  canvass 
be  completed,  and  that  the  work  be  perform- 
ed as  soon  as  practicable.  Did  the  respond- 
ents trustees  complete  the  canvass  of  the 
votes  of  the  Sawtelle  election?  They  did  not 
include  the  vote  of  precinct  A  in  tbe  result 
stated  by  them  in  their  minutes.  As  we  have 
seen,  that  vote  was  properly  cast  and  was  a 
legal  and  necessary  part  of  the  entire  vote  of 
the  city,  from  which  the  choice  of  the  electors 
was  to  be  determined.  In  rejecting  tbe  vote 
of  the  precinct  the  trustees  assumed  to  decide 
a  legal  question  and  decided  it  wrongly,  act- 
ing, of  course,  upon  the  advice  of  the  city 
attorney.  They  tabulated  and  added  togeth- 
er a  part  of  the  vote  and  rejected  a  part 
which  was  equally  unimpeachable  as  a  decla- 
ration of  the  choice  of  a  considerable  body 
of  the  electorate.  Under  such  circumstances 
tbe  conclusion  seems  inevitable  that  their 
work  of  canvassing  was  not  completed  and 
that  It  yet  remains  undone. 

[4]  The  question  now  left  to  be  determined 
Is:  Will  our  mandate  issue  to  require  the 
completion  of  the  canvass?  It  Is  conceded 
that  the  statute  of  the  state  providing  for 
election  contests  has  no  application  to  an 
election  such  as  the  one  with  which  we  are 
now  concerned.  That  being  so,  it  would 
seem  that  mandate  is  the  proper  remedy  for 
tbe  situation  here  disclosed.  We  will  natu- 
rally be  diligent  to  discover  some  remedy  for 
tbe  existing  ill,  as  it  is  shocking  to  a  sense 
of  justice  to  contemplate  the  possibility  of  a 
considerable  electorate  being  disfranchised 
through  the  action  of  a  canvassing  board  and 
of  the  result  of  an  election  being  finally  de- 
clared by  such  board  to  be  the  opposite  of  the 
true  result. 

The  courts  of  California  have  spoken  on 
questions  clodely  related  to  the  present  one. 
The  respondents  rely  upon  Gibson  v.  Twad- 
dle, 1  Col.  App.  126,  81  Pac.  727.  Tliat  case 
was  like  the  present  in  some  of- its  particu- 
lars. There  a  board  of  supervisors  had  re 
fused  to  canvass  the  returns  of  a  certain 
precinct,  but  had  tabulated  those  of  all  the 
other  precincts  in  the  county.  The  court  was 
asked  to  require  the  supervisors,  by  mandate, 
to  include  the  returns  from  the  omitted  pre- 
cinct The  writ  was  refused,  but  upon  the 
express  grounds  that  the  supervisors  had  con- 
cluded the  canvass  by  certifying  that  one 
of  the  parties  to  the  controversy  had  been 
elected  to  the  office  in  question,  that  his 
certificate  of  election  had  been  issued  to  him, 
and  that  section  1111  et  seq.  of  tbe  Code  of 
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Civil  Procedure,  aa  to  election  contests,  pro- 
vided a  plain,  speedy,  and  adequate  remedy 
for  tbe  petitioner.  It  is  true  that  there  Is 
some  general  language  In  the  opinion  which, 
upon  a  cursory  reading,  seems  opposed  to  tbe 
vlenr  of  the  petitioners  In  this  proceeding, 
A  careful  study  of  the  case,  however,  con- 
vinces that  It  does  not  really  so  stand  In 
opposition.  The  case  of  Cerinl  v.  De  Long, 
T  Cal.  App.  398,  94  Pae.  582,  Is  authority  for 
resort  to  tbe  remedy  by  mandate  in  sucb  a 
case  as  tbe  present  There  the  canvassing 
board  declared  an  election  void,  refused  to 
canvass  any  part  of  the  vote,  and  ordered  a 
new  election.  Tbe  board  was  required,  by 
mandate,  to  make  the  canvass.  People  v. 
Murpby,  20  Cal.  App.  398,  129  Pac.  608,  de- 
serves mention  in  this  connection.  There  tbe 
writ  of  mandate  was  refused  In  a  case  In 
which  It  was  asked  for  the  purpose  of  re- 
quiring a  canvassing  board  to  disregard 
a  certificate  of  election  and  to  canvass  re- 
turns solely  upon  tbe  showing  made  by  tbe 
tally  lists ;  but  much  of  the  language  of  the 
opinion  is  favorable  to  the  use  of  the  writ 
where  a  plain  case  of  violation  of  duty,  with 
a  consequent  Injury  to  the  rights  of  tbe  elec- 
torate, is  shown.  People  v.  Butler,  20  Cal. 
App.  379,  129  Pac.  600,  is  authority,  in  gen- 
eral, for  the  use  of  the  writ  of  mandate  to 
compel  a  canvassing  board  to  perform  its 
duty. 

A  peremptory  writ  of  mandate  will  issue 
as  prayed  for. 

We  concur:  CONBBY,  P.  J.;  JAMES,  J. 

(85  Or.  3S4)  "°°°'°'°" 

KRUSE  V.  BUSH  et  aL 
(Supreme  Court  of  Oregon.    Sept.  11, 1917.) 

1.  Vendor  and  Purchaseb  <S=»334(2)— Rem- 
edies OF  Pcbchaseb—Fbacd— Action  to 
Recover  Considebatxon. 

One  induced  by  fraudulent  representations 
to  purchase  land  under  an  executory  contract 
upon  discovering  the  fraud  may  rescind  tlie  con- 
tract absolutely,  and  sue  in  an  action  at  law  to 
recover  the  consideration  paid. 

2.  Vendor  and  Purchaser  *=a334(l)— Fraud 
— Recovebt  of  Purchase  Money. 

In  the  absence  of  fraud  or  some  other  ground 
for  rescission,  tbe  purchaser  cannot  escape  his 
contract  obligation  or  recover  back  the  purchase 
money  paid,  though  the  rule  is  otherwise  where 
the  purchaser  is  entitled  to  rescind. 

3.  Vendor  and  Pubohabeb  «=»119— Fraud- 
Rescission— Time. 

Where  a  purchaser  and  his  assignee  might 
disaffirm  an  executory  contract  of  sale  for 
fraudulent  representations,  they  were  required 
to  do  80  promptly  on  discovery  of  the  fraud. 

4.  Vendor  and  Purchaser  «=»338— Fraud- 
Action  to  Recover  Consideration— Right 
or  Absionee. 

Where  a  purchaser  under  an  executory  con- 
tract elected  to  rescind  on  tbe  discovery  of  the 
vendor's  fraudulent  representations  and  quit- 
claimed the  property  to  defendant  and  demanded 
a  repayment  of  the  money  paid  on  the  contract, 
she  became  entitled  to  sue  for  money  had  and  re- 
cnved,  and  such  claim  might  be  asserted  by  her 
assignee. 


6.  Vendor  and  Purchaser  9=3341(4)— RkmE" 
dies  of  Purchaser- Action  to  Recovxb 
Consideration— Instruction. 
In  an  action  by  a  purchaser's  assignee  for 
money  paid  under  an  executory  contract  dF  sale 
rescinded  on  the  gronnd  of  the  vendor's  firandn- 
lent  representations,  an  instruction  that  plain- 
tiff need  not  prove  all  the  alleged  representations 
to  be  false,  and  that  it  was  sufficient  to  prove 
that  a  single  representation  wag  false,  that  tbe 
fraud,  as  defined  by  the  instruction,  must  tie 
clear  and  convincing,  was  not  objectionable  as 
permitting  the  jury  to  find  for  plnintiff  if  the 
alleired  representations  were  fraudulent  in  a 
single  respect,  even  though  the  falsity  was  in- 
consequential. 

6.  Vendor  and  Purchaser  <8=3334(2)— Reme- 
dies OF  Purchasek— Recovebt  of  Consid- 
eration. 
PlaintifP  was  not  required  to  show  a  total 
failure  of  consideration. 

Department  2,  Appeal  from  Circuit  Court, 
Multnomah  County;  George  N.  Davis, 
Judge. 

Action  for  money  bad  and  received  by  M. 
Kruse  against  H.  P.  Bush  and  another. 
Judgment  for  plalntUT,  and  defendants  ap- 
peal.   Affirmed. 

This  Is  an  action  for  money  had  and  re- 
ceived, brought  by  plaintiff  in  her  own  rlgbt 
and  as  assignee  of  Mrs.  D.  E.  Tanna.  Tbe 
first  count  in  the  amended  complaint  alleges 
tbe  execution  of  two  contracts  by  plaintiff 
with  tbe  defendant  Borthwick  for  the  pur- 
chase of  two  tracts  of  land  in  Multnomah 
county,  and  that  the  execution  of  these  con- 
tracts by  plaintiff  was  Induced  by  fraudu- 
lent representations  made  by  the  defendant 
Bush,  as  agent  of  the  defendant  Borthwick. 
Tbe  falsity  of  the  r^resentatlons  Is  averred, 
and  It  is  charged  that  on  discovering  tbe 
alleged  fraud  plaintiff  notified  defendants  of 
her  election  to  rescind,  tendering  a  quitclaim 
deed  to  tbe  property.  This  quitclaim  was 
deposited  in  court  on  tbe  bringing  of  tbe 
action.  Plaintiff  prays  for  Judgment  for  the 
amounts  which  she  has  paid  on  account  of 
tbe  purchase  price. 

Tbe  second  count  is  similar  In  purport. 
It  alleges  a  contract  entered  into  by  D.  E. 
Tanna  with  the  defendant  Borthwick  for  tbe 
purchase  of  a  tract  of  land  in  the  same 
neighborhood.  Induced  by  the  same  represen- 
tations.  It  is  alleged  that  Mrs.  Tanna  elect- 
ed to  rescind,  quitclaimed  the  property  to 
defendants,  and  assigned  her  rlgbt  of  action 
to  plaintiff. 

The  defendants  demurred  separately  to 
tbe  counts  In  the  amended  complaint.  This 
demurrer  was  overruled,  and  tbe  defendants 
then  answered.  Tbe  answer  admits  the 
marketing  of  tbe  property  by  the  defendant 
Borthwick,  the  refusal  of  the  defendants  to 
treat  tbe  contracts  as  rescinded,  and  to  pay 
plaintiff  the  sums  demanded.  It  also  admits 
the  assignment  of  Mrs.  Tanna's  claim  to 
plaintiff.  Tbe  other  allegations  of  the 
amended  complaint  are  denied. 

A  judgment  was  entered  in  favor  of  plaln- 
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tiff  on  a  verdict  recovered  by  ber,  and  de- 
f«adant8  appeal. 

Charles  E.  I^non,  of  Portland  (Clinton  A. 
Ambrose,  of  Portland,  on  the  brief),  for  ap- 
pellants. B.  O.  Skulason,  of  Portland  (Wal- 
ter Hayes  and  Clark,  Skulason  &  Clark,  all 
of  Portland,  on  the  brief),  for  respondent. 

McCAMANT.  J.  (after  stating  the  facts  as 
above).  [1]  The  defendants  challenge  the 
right  of  plaintlfr  to  maintain  her  action  for 
money  had  and  received,  claiming  that  re- 
scission is  an  equitable  remedy,  and  that 
plaintifT  has  no  remedy  at  law  except  an 
action  for  damages.  This  contention  is  re- 
served by  the  demurrer  to  the  amended  com- 
plaint and  by  motions  for  a  nonsuit  and  for 
a  directed  verdict ;  exceptions  being  taken  to 
the  denial  of  these  motions,  it  is  said  in  30 
Cj-c.  1253,  with  reference  to  contracts  for 
the  purchase  of  real  estate,  that: 

"Fraud  renders  the  contract  voidable  at  the 
option  of  the  injured  party  and  entitles  him  to 
rescission  of  the  game  at  law  so  long  as  it  is 
expcntory." 

The  contracts  with  which  we  are  concern- 
ed were  executory.  The  quitclaims  were  re- 
quired only  because  plaintiff  and  her  assign- 
or had  recorded  their  contracts. 

In  39  Cyc.  1097,  it  is  said: 

"One  who  has  been  inflnccil  by  fraudulent  rep- 
resentations to  become  the  purchaser  of  property 
has,  upon  the  discovery  of  the  fraud,  three  reme- 
dies open  to  him,  either  of  which  he  may  elect: 
He  may  rescind  the  contract  ahsolutely  and  sue 
in  nn  action  at  law  to  recover  the  consideration 
parted  with  upon  the  fraudulent  contract ;  be 
may  brine  an  action  in  eqHity  to  rescind  the  con- 
tract, and  in  that  action  have  full  relief;  lastly, 
he  may  retain  what  he  has  received  and  bring 
an  action  at  law  to  recover  the  damages  sus- 
tained." 

Plaintiff  in  this  case  has  elected  to  pursue 
the  first  of  these  remedies.  Her  right  to  do 
so  Is  recognized  by  Warvelle  on  Vendors,  S 
91S ;  Mael  v.  Stutsman,  60  Or.  66,  69, 117  Pac. 
1003;  Koehler  v.  Dennison,  72  Or.  362,  366, 
143  Pac.  649 ;  T.  B.  Potter  Co.  v.  Breitling, 
79  Or.  293,  305,  155  Pac.  179. 

[2,  3]  Defendants  also  claim  that  plaintiff 
has  no  remedy  so  long  as  she  and  her  as- 
signor have  not  paid  all  the  purchase  price 
called  for  by  their  contracts  and  the  defend- 
ants are  still  willing  to  consummate  the  sales. 
None  of  the  authorities  cited  by  defendants 
on  this  branch  of  their  contention  were  cases 
involving  fraud.  In  the  absence  of  fraud  or 
some  other  ground  for  rescission,  the  vendee 
cannot  escape  the  obligations  he  has  assumed 
In  the  contract  of  purchase,  nor  can  he  re- 
cover back  the  purchase  money  which  he  lias 
paid.  But  the  rule  is  otherwise  when  the 
vendee  is  entitled  to  rescind:  Livesley  v. 
Muckle,  46  Or.  420,  423,  80  Pac.  901 ;  Jeffreys 
T.  Weekly,  81  Or.  140, 158  Pac.  522.  If  plain- 
tiff and  her  assignor  were  to  disaOlrm  the 
contracts  it  was  necessary  for  them  to  act 
promptly  on  discovery  of  the  fraud.  The 
continued  payment  of  the  installments  called 
tor  by  the  contracts  would  have  been  evi- 


dence of  a  ratification  of  the  ctontracts,  and 
would  probably  have  defeated  the  remedy 
here  invoked:  T.  B.  Potter  Co.  v.  Breitling, 
79  Or.  293,  305,  155  Pac.  179. 

[4]  Defendants  challenge  the  right  of 
plaintiff  to  sue  on  the  second  cause  of  action 
set  up,  on  the  ground  tliat  Mrs.  Tanna's 
claim  was  not  assignable.  It  is  clearly  al- 
leged and  proved  that  Mrs.  Tanna  elected  to 
rescind  on  the  discovery  of  the  alleged 
fraud;  that  she  quitclaimed  the  proi)erty  to 
defendants  and  demanded  the  repayment  to 
her  of  the  sums  paid  the  defendant  Borth- 
frick  on  the  contract  The  pleadings  admit 
that  she  then  assigned  ber  cause  of  action  to 
plaintiff.  The  claim  was  assignable  within 
the  principles  announced  by  Mr.  Justice 
Moore  in  Sperry  v.  Stennick,  64  Or.  96,  129 
Paa  130.  If  after  making  discovery  of  the 
alleged  fraud  Mrs.  Tanna  had  merely  assign- 
ed her  contract  to  plaintiff,  or  if,  without 
exercLsing  her  election  to  rescind,  she  had 
merely  assigned  her  litigous  right,  the  case 
would  come  within  the  rule  laid  down  by  Mr. 
Justice  Harris  in  Cooper  v.  Hillsboro  Gar- 
den Tracts,  78  Or.  74,  86-88,  152  Pac.  488. 
But  here  plaintiff's  assignor  exercised  her 
right  to  rescind,  demanded  repayment  of  the 
money  she  had  paid,  and  put  defendants  in 
statu  quo  by  quitclaiming  the  property  to 
them.  Having  thus  become  entitled  to  sue 
for  money  had  and  received,  she  assigned 
her  claim  to  plaintiff,  and  plaintiff  Is  entitl- 
ed to  assert  it. 

[5J  The  court  Instructed  the  Jury  as  fol- 
lows: 

"It  is  not  necessary  that  the  plaintiff  should 
prove  that  all  the  representations  she  claims 
were  made  and  were  false.  It  is  sufficient  if  she 
proves  that  a  single  one  of  such  representations 
was  made,  and  that  it  was  false,  and  that  the 
other  elements  which  will  be  described  to  you 
were  present.  However,  because  of  the  seri- 
ousness of  the  charge  of  fraud,  the  law  says 
that  the  proof  of  fraud  must  be  dear  and  con- 
vincing, and  yon  must  so  find  in  this  ease  be- 
fore you  can  say  that  there  was  fraud.  Now,  in 
order  to  constitute  fraud,  there  are  certain  ele- 
ments which  must  be  established  by  the  plain- 
tiff. Ton  must  find,  first,  that  the  defendants 
made  the  representatio  is,  or  at  least  one  ot 
them.  You  must  find  further  that  the  defend- 
ants made  those  representations  for  the  purpose 
of  circumventing  or  deceiving  this  plaintiff. 
You  must  further  find  that  the  representations 
were  made  for  the  purpose  of  induang  the  plain- 
tiff to  act  upon  them,  and  you  must  find  that 
the  plaintiff  did  rely  and  act  upon  them  and  was 
induced  by  them  to  enter  into  the  transaction  in 
this  case.  Then  you  must  find  as  a  further  ele- 
ment that  the  further  representations  were  false, 
if  you  find  they  were  made,  and  you  must  find 
either  that  the  defendants  knew  them  to  be 
false,  or  else  made  them  recklessly  and  with  a 
disregard  to  the  truth  or  falsity  of  them,  and 
you  must  further  find  that  the  defendants  made 
them  for  the  purpose  of  inducing  the  plaintiff 
to  act  upon  them  as  I  said  before.  Now,  if  you 
find  that  there  was  fraud,  as  it  has  been  de- 
fined to  you  by  the  court,  then  such  fraud  would 
justify  the  plaintiff  in  rescinding  these  contracts, 
plaintiff  and  her  assignor  in  the  second  cause  of 
action,  and  she  would  be  entitled  to  recover  the 
money  which  she  had  paid,  or  her  assignor  has 
paid  on  account  of  these  contracts,  with  inter- 
est from  the  dates  of  payment." 
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Defendants  'complain  that  this  charge  per- 
mitted the  Jury  to  find  for  plalntUT  If  in  a 
sltigle  respect  the  representations  of  defend- 
ants were  false  and  fraudulent,  even  though 
the  departure  from  the  truth  was  Inconse- 
quential. The  Jury  was  not  authorized  under 
the  above  charge  to  find  for  plaintiff  unless 
It  found  that  the  fraudulent  representations 
were  the  inducing  cause  of  the  contracts. 
•  This  portion  of  the  charge  covered  the  ques- 
tion of  the  materiality  of  the  representa- 
tions. 

[6]  Plaintiff  was  not  required  to  show  a 
total  failure  of  consideration.  Her  right  of 
action  was  based  on  fraud  and  her  testimony 
was  sufficient  to  take  the  case  to  the  Jury. 

We  have  patiently  examined  the  author- 
ities cited  by  counsel  for  defendants,  but  it  Is 
not  considered  necessary  to  review  them  in 
this  opinion.  The  questions  mooted  are  for 
the  most  part  settled  by  the  decisions  of  this 
court 

We  find  no  error,  and  the  Judgment  is  af- 
firmed. 

In  Justice  to  the  defendant  Borthwlck  it 
should  be  said  that  the  evidence  falls  to 
connect  him  personally  with  any  of  the  rep- 
resentations leading  up  to  the  execution  of 
these  contracts. 

McBRIDE,  C.  J.,  and  MOOBB  and  BEAN, 
33.,  concur. 

(88  Or.  436) 

ENNEBER6  v.  STATE  INDUSTRIAL  ACO. 
COMMISSION. 

(Supreme  Court  of  Oregon.     Sept  11,  1917.) 

1.  Master  and  Sebvart  ^=>418(^  —  Wobe- 
men's  Compensation— Appeai/— Motion  to 
Dismiss— FiNALiTT  of  Judgment. 

Notice  of  appeal  reading,  "Please  take  no- 
tice that  the  defendant  above  named  hereby 
appeals  from  the  whole  of  the  certain  judgment 
made  and  rendered  in  this  action  by  said  court 
on"  a  date  named,  "a  copy  of  which  judgment 
is  hereto  annexed,  shows  an  appealable  jndg- 
ment,  and  claimant's  motion  to  dismiss  because 
the  appeal  is  from  an  order  of  the  circuit  court 
dismissing  an  appeal  is  not  sustained  by  the 
record. 

2.  Master  and  Sebvant  «=s>418(3%)— Work- 
men's Compensation— AppbiaI/—Tban8CBipt 
or  Testimony. 

An  appeal  can  be  prosecuted  by  the  State 
Industrial  Accident  Commission  from  judgment 
ou  appeal  in  the  Circuit  Court  without  filing  in 
the  ^'upreme  Court  a  complete  transcript  of  the 
evidence  taken  in  the  trial  court 
8.  Appeai  and  Ebbob  «=»374(4)— Bond— Ne- 
cessity—Appeai,  BY  Inddstbiai,  Accident 
Commission. 
Where  the  State  Industrial  Accident  C<Mn- 
mission  appeals,  it  is  not  required  to  file  an 
undertaking. 

In  Banc.  Appeal  from  Circuit  Court  Col- 
umbia County ;  James  A.  Eakin,  Judge. 

Proceeding  for  compensation  under  the 
Workmen's  Compensation  Act  by  O.  Enne- 
berg  against  the  State  Industrial  Accident 
Commission.     From  Judgment  for  claimant 


in  the  circuit  court,  the  Commission  appeals 
on  claimant's  motion  to  dismiss.  Motion 
denied. 

Mllo  C.  King,  of  Gresham,  for  the  motion. 
George  M.  Brown,  Atty.  Gen.,  and  J.  A. 
Benjamin,  Asst  Atty.  Gen.,  opposed. 

BENSON,  J.  Plalntlfr  moves  to  dismiss 
the  appeal  upon  three  grounds:  (a)  That 
an  order  denying  defendant's  motion  to  dis- 
miss an  appeal  in  the  circuit  court  is  not  an 
appealable  order ;  (b)  that  an  appeal  cannot 
be  prosecuted  unless  appellant  flies  In  this 
court  a  complete  transcript  of  the  evidence 
taken  In  the  trial  court;  (c)  that  defendant 
has  not  filed  an  undertaldng  on  appeaL 

[1]  Considering  these  In  their  order,  we 
observe  that  the  notice  of  appeal  reads  as 
follows: 

"Please  take  notice  that  the  defendant  above 
named  hereby  appeals  from  the  whole  of  the  cer- 
tain judgment  made  and  rendered  in  this  action 
by  said  court  on  the  24th  day  of  January,  1917, 
a  copy  of  which  judgment  is  hereto  annexed." 

The  Judgment  is  a  final  one  for  the  re- 
covery of  money,  and  the  point  raised  by 
plaintifF  Is  not  supported  by  the  record. 

[2]  As  regards  the  second  ground,  we  are 
not  aware  of  any  statute  compelling  an  ap- 
pellant to  bring  up  a  transcript  of  the  tes- 
timony, and  our  attention  Is  not  called  to 
any  authority  Justifying  such  contention. 

[3]  Finally,  it  was  setUed  in  MlUer  v. 
State  Industrial  Accident  CJommission,  1S9 
Pac.  1150,  that  when  the  commission  ap- 
peals. It  is  not  required  to  file  an  undertak- 
ing. 

The  motion  is  therefore  denied. 

"°°°°°"™  (M  Or.   X8J) 

LOMBARD  T.  GOOD  et  al. 
(Supreme  Court  of  Oregon.     Sept  11,  1917.) 

1.  Appeal   and   Ebrob   «=»801(1)— Stipula- 
tion—Ruus  OF  CouBT— Obax.  Aroument. 

In  view  of  rule  22  of  the  Supreme  Court 
(56  Or.  623,  117  Pac  xii),  providing  that  ail 
motions,  unless  otherwise  ordered,  must  be  sub- 
mitted without  oral  argument,  and  on  printed 
or  typewritten  briefs,  where  the  records  of  the 
Supreme  Court  fail  to  show  that  any  applica- 
tion has  been  made  or  order  granted  permitting 
oral  argument  of  the  motion  to  dismiss  appeals 
when  the  cause  is  heard  or  at  any  other  time, 
the  attorneys'  stipulation  that  the  motion  be 
argued  in  the  Supreme  Court  when  the  cause 
is  heard   on   the  merits  will  be  disregarded. 

2.  Afpb:al  and   EIbbob   €=3l54(4)— Acquies- 
cence IN  Decbke— Statute. 

Under  L.  O.  L.  {  649,  providing  that  any 
party  to  a  decree  other  than  one  given  by  con- 
fession or  for  want  of  an  answer  may  appeal, 
in  suit  to  foreclose  a  real  estate  mortgage, 
where  a  defendant  denied  that  he  had  any  or 
claimed  to  have  any  interest  in  the  property, 
also  consenting  that  decree  might  be  rendered 
on  the  pleadings  against  him,  bis  acquiescence 
having  been  acted  upon,  be  had  no  appealable 
interest  in  the  final  decree. 

Department  2.    Appeal  from  Circuit  Court, 

Multnomah  County ;  J.  P.  Kavanaugh,  Judge. 

Suit  by  B.  M.  Lombard  against  Wanda 
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Bletan  and  others.  From  a  decree  foreclos- 
ing a  mortgage,  defendant  Oood  and  another 
app<>al,  and  plaintiff  moves  to  dismiss.  Mo- 
tion to  dismiss  allowed  as  to  the  unnamed 
appellant. 

This  is  a  suit  to  foreclose  a  real  estate 
mortgage  executed  by  the  defendant  Wanda 
Bietau  to  the  plaintiff,  B.  M.  Lombard,  on 
account  of  which  lien  there  remained  due, 
when  this  suit  was  Instituted,  $1,405,  with 
interest  at  6  per  cent,  per  annum  from  June 
29,  1915.  The  complaint  is  In  the  usual  form, 
and  alleges  that  the  defendants  E.  W.  A. 
Peake,  Ursula  E.  Young,  George  R.  Hog- 
shlre,  and  Jane,  his  wife,  have  or  claim 
some  Interest  in  the  real  property  so  mort- 
gaged, but  that  the  estate  of  either  therein, 
if  any,  is  Inferior  to  the  lieu  of  the  plaintiff. 
The  defendants  Wanda  Bietau  and  E.  W.  A. 
Peake  separately  answered,  admitting  most 
of  the  ayerments  of  the  complaint,  but  deny- 
ing that  either  of  the  original  defendants  had 
or  claimed  any  interest  or  estate  In  the  mort- 
gaged premises.  Harriet  E.  Good  was  subse- 
quently made  a  party  defendant.  The  de- 
fendants Ursnla  E.  Young,  George  R.  Hog- 
shire,  and  J&.ne,  his  wife,  though  duly  served 
with  process,  failed  to  appear  or  answer,  and 
the  default  of  each  was  entered  of  record. 
Harriet  EJ.  Good  separately  answered,  alleg- 
ing the  execution  to  her  by  Wanda  Bietau  of 
a  first  mortgage  of  the  premises  to  secure 
the  payment  of  ?3,750,  with  iftterest  at  7% 
per  cent,  per  annum  from  May  29, 1915,  to  re- 
cover which  amount  a  decree  was  prayed  for 
directing  a  foreclosure  of  the  latter  mortgage 
and  a  sale  of  the  real  property.  Replies  by 
the  plaintiff  put  In  issue  the  allegations  of 
new  matter  In  the  separate  answers.  The 
court,  on  April  23,  1916,  upon  motion  of  the 
defendant  Harriet  E.  Good,  rendered  a  de- 
cree upon  the  pleadings  against  Wanda  Bie- 
tau and  E.  W.  A.  Peake;  the  latter  defend- 
ants consenting  thereto.  The  cause  was  tried 
and  a  final  decree  given  November  14,  1916, 
foreclosing  both  mortgages,  but  making  Har- 
riet E.  Good's  lien  inferior  to  that  of  the 
plaintiff.  From  this  decree  she  and  E.  W.  A. 
iPeake  undertake  to  appeal.  The  transcript 
having  been  sent  up,  plaintiff's  counsel  move 
to  dismiss  the  appeal  as  to  Peake  on  the 
ground  that  he  consented  to  the  decree  which 
was  given  on  the  pleadings.  The  attorneys 
for  the  respective  parties  stipulate  that  the 
motion  may  be  argued  in  this  court  when  the 
cause  is  heard  on  the  merits. 

Howlnnd  &  Nolan  and  Guy  C.  H.  Corliss, 
all '  of  Portland,  for  appellants.  Littlefield 
tc  Magnire,  of  Portland,  for  respondent. 

MOORE,  J.  (after  stating  the  facts  as 
above).    [1]  Rule  22  of  this  court  reads: 

"All  motions,  unless  otherwise  ordered,  must 
be  submitted  without  oral  argument  and  on 
printed  or  typ<;written  briefs,  ropies  of  which 


shall  be  served  In  the  manner  and  within  the 
time  prescribed  by  rule  28."  66  Or.  623,  117 
Pac.  ziL 

Our  records  fail  to  show  that  any  applica- 
'  tion  has  been  made  or  order  granted  permit- 
ting an  oral  argument  of  the  motion  when 
the  cause  is  heard  or  at  any  other  time. 
Such  being  the  case,  the  stipulation  will  be 
disregarded. 

[2]  Considering  the  motion  filed  in  this 
court,  the  statute,  so  far  as  involved  herein, 
reads : 

"Any  party  to  a  judgment  or  decree  other 
than  a  judgment  or  decree  given  by  confession, 
or  for  want  of  an  answer,  may  appeal  there- 
from."   L.  O.  L.  J  549. 

The  answer  of  Wanda  Bietau  and  E.  W.  A. 
Peake  contains  a  clause  as  follows : 

"Deny  that  these  defendants,  or  either  of 
them,  have,  or  claim  to  have,  any  interest  in 
the  real  property  described  in  said  complaint." 

It  wUl  also  be  remembered  that  Peake  con- 
sented that  a  decree  might  be  rendered  on  the 
pleadings  agUnst  him.  Such  acquiescence 
having  been  acted  upon,  be  has  no  appealable 
interest  in  the  final  decree.  As  to  him  the 
motion  to  dismiss  should  be  allowed ;  and  it 
Is  so  ordered. 

McCAMANT,  J.,  taking  no  part  in  consid- 
eration of  case. 

(86  Or.  78) 
MATTX)CK  V.  MATLOCK.* 
(Supreme  Court  of  Oregon.    Sept  19,  1917.) 

1.  DivoKCB  i8=>171— Decbeb— Res  Judicata. 

Where  in  a  former  decision  the  Supreme 
Court  in  a  divorce  suit  between  the  parties  ad- 
judged that  both  were  to  blame  for  the  domes- 
tic infelicity,  the  wife  must  fail  in  her  suit  for 
separate  maintenance  as  far  as  it  is  based  upon 
matters  occuring  prior  to  the  commencement 
of  the  divorce  suit. 

2.  DivoBCE  (&=>171  —  Ke8  Judicata  — Evi- 
dence—Divorce  Decree. 

In  a  suit  by  the  wife  for  separate  mainte- 
nance the  testimony  in  a  former  divorce  suit 
between  the  parties  was  admissible  to  sliow  the 
identity  of  the  question  involved  and  its  intnr- 
dnctlon  was  not  a  waiver  of  the  right  to  insist 
that  the  divorce  suit  was  res  judicata. 

3.  Husband  and  Wife  «=>297  —  Suit  fob 
Mainte.nancb— Evidence— SuFFiciENCT. 

In  a  wife's  suit  for  separate  maintenance, 
held  that  testimony  showed  nothing  occurring 
since  the  decision  in  the  former  divorce  suit  be- 
tween the  parties  which  would  justify  plain- 
tiff in  living  apart  from  her  husband. 

Department  1.  Appeal  from  Ciroait  Court, 
Multnomah  County;   W.  N.  Gatens,  Judge. 

Suit  for  separate  maintenance  by  Mary  F. 
W.  V.  Matlock  against  J.  D.  Matlock.  De- 
cree for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  suit  dismissed. 

This  is  a  suit  by  a  wife  against  her  hus- 
band for  separate  maintenance.  She  alleges 
their  marriage  April  30,  1911,  recites  in  de 
tail  many  of  the  troubles  of  the  wedded  llfi 
of  about  nine  months,  and  says  that  she  ha> 
been  compelled,  on  account  thereof,  to  li^e 


<3=9Par  other  cases  see  saue  topic  aad  KBT-NUMBER  In  all  Ker-Nnmbered  Digests  and  Indexes 
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separate  from  the  defendant  without  any 
fault  on  her  part  The  answer  traverses  all 
the  plaintiff's  accusations  against  the  defend- 
ant and  pleads  in  estoppel  a  decree  In  a  for- 
mer divorce  case  between  these  parties,  where- 
in sulistantlally  all  the  allegations  in  the  pres- 
ent complaint  were  relied  upon  by  this  plain- 
tiff, and  in  which  this  court  found  that  both 
parties  were  to  blame  for  the  matrimonial 
difficulties  between  them,  and  dismissed  the 
suit  The  defendant  also  pleads.  In  sub- 
stance, that  the  plaintiff  abandoned  him,  but 
that  after  the  final  decree  of  the  Supreme 
Court  dismissing  the  former  suit  on  account 
of  the  equal  fault  of  both  parties,  he  offered 
the  plaintiff  a  comfortable  home  and  suitable 
separate  Mipport  in  Eugene,  which  she  de- 
clined. On  the  printed  abstract  before  us 
the  denials  and  admissions  of  the  reply  are 
unintelligible  because  they  are  phrased  with 
reference  to  words  and  lines  as  they  prob- 
ably appear  In  the  original  answer  on  file  In 
the  cir'ilt  court.  That  tribunal  refused  to 
be  bouna  by  the  final  decree  of  this  court  in 
the  former  divorce  case,  deciding  that  both 
parties  were  to  blame  in  their  marital  dis- 
putes, went  into  the  evidence  taken  in  that 
trial,  and  concluded  the  case  by  a  decree  In 
favor  of  the  plaintiff,  requiring  the  defendant 
to  pay  her  $100  a  month  for  her  separate 
maintenance.    The  defendant  appeals. 

John  M.  Pipes,  of  Portland  (L.  Bilyeu,  of 
Eugene,  on  the  brief),  for  appellant.  B.  A. 
Burt  and  James  N.  Davis,  both  of  Portland, 
for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  principal  question  to  t>e  de- 
termined is  the  effect  of  the  decree  in  the 
suit  for  divorce.  In  the  decision  reported  (72 
Or.  330.  143  Pac.  1010)  the  issue  between 
thehe  same  i>arties  In  that  litigation  was 
carefully  considered,  and  It  is  there  stated 
by  Mr.  .Justice  McNary: 

"Believinpr,  from  a  studious  review  of  the  rec- 
onl  thtit  both  parties  are  to  blame  for  their  do- 
mestic infelicity,  a  decree  for  a  divorce  must  be 
withheld." 

Tills  was  a  direct  adjudication  that  the 
plaintiff  here  was  not  without  fault  in  the 
disturbniice  of  the  marriage  relation  exist- 
ing lietween  the  parties.  This  fact  was  thus 
conclusively  determined  as  between  them, 
and  constitutes  a  datum  or  landmark  control- 
ling tfaeiii  as  to  ail  matters  in  which  it  was 
involved  up  to  that  time.  Either  party  Is 
thereafter  entitled  to  any  legal  conclusion 
which  rightly  may  be  deduced  frmn  the  fact 
thus  estal)lished.  The  fault  or  Innocence  of 
the  rdaintiff  here  was  directly  drawn  in  ques- 
tion in  that  litigation,  and  it  was  there  decid- 
ed that  she  was  at  fault  In  Ruclcman  v. 
Union  Ry.  Co.,  45  Or.  678,  78  Pac.  748,  68  L. 
R.  A.  480,  Mr.  J^istice  Bean  lays  'down  the 
rule  thus : 

"It  is  settled  law  in  this  state,  as  elsewhere, 
that  a  Judgment  or  decree  rendered  upon  the 


merits  is  a  final  and  condnsive  determination  of 
the  rights  of  the  parties,  and  a  bar  to  a  sulise- 
quent  proceeding  between  them  upon  the  same 
claim  or  cause  of  suit,  not  only  as  to  the  mat- 
ter actually  determined,  but  ns  to  every  other 
matter  which  the  parties  might  have  litigateil 
and  had  decided  as  incident  to  or  essentially 
connected  therewith,  either  as  a  matter  of  claim 
or  defense,  ♦  »  ♦  but  that  when  the  action 
is  upon  a  different  claim  or  demand,  the  former 
judfrment  can  only  operate  as  a  bar  or  an  estop- 
pel as  atrainst  matters  actually  litigated  or  ques- 
tions directly  in  issue  in  the  former  action. 
•  •  *  This  distinction  should  always  be  Itept 
in  mind  in  considering  the  effect  of  a  former 
judgment  or  decree.  If  the  second  action  or  de- 
fense is  upon  the  same  claim  or  demand,  ttie 
former  judgment  is  a  t>ar,  not  only  as  to  mat- 
ters actuolly  determined,  but  such  as  could 
have  been  litigated ;  but,  if  it  is  upon  another 
claim  or  demand,  the  former  judgment  is  not  n 
liar,  except  as  to  questions  actually  determined 
or  directly  in  issue"  (citing  authorities). 

Applying  thia  rule  to  the  present  Juncture, 
it  Is  plain  that  the  conduct  of  this  plaintiff 
was  of  necessity  considered  In  the  former 
litigation,  and  the  Issue  there  was  decided 
adversely  to  her.  It  must  have  the  same  ef- 
fect tn  this  case  between  the  same  parties 
where  the  same  fact  la  again  directly  in- 
volved. 

The  plaintiff  asks  us  to  reconsider  the  tes- 
timony In  the  divorce  suit  for  the  purpose  of 
determining  anew  whether  or  not  she  was  at 
fault  In  the  separation  of  the  parties.  We 
answer  that  we  have  carefully  traversed 
that  path  before,  and  that  we  will  not  re- 
trace our  steps  nor  make  the  same  Journey 
again.  Our  conclusion  as  voiced  by  Mr.  Jus- 
tice McNary  must  stand  as  a  final  utterance 
upon  that  point,  an'd  it  must  be  given  Its  le- 
gal effect  tn  this  Instance  between  the  same 
parties  on  the  same  subject  It  being  thus 
established  that  the  plaintiff  was  at  fault  In 
the  rupture  of  the  marriage  relation,  she 
mtist  fail  In  this  suit  so  far  as  her  contention 
Is  based  upon  matters  occnrriug  prior  to  the 
commencement  of  the  divorce  case,  for  the 
reas<«  that  she  must  show  here  that  she  Is 
living  apart  from  her  husband  without  her 
ffttilt  Fowler  v.  Fowler,  31  Or.  66,  49  Pac 
589;  Ivanhoe  v.  Ivanhoe,  68  Or.  297,  136 
Pac.  21,  40  L.  R.  A.  (N.  S.)  86.  Other  prece- 
dents on  the  matter  of  estoppel  are  these: 
Harding  v.  Harding,  198  V.  S.  317,  25  Sup. 
Ct  679,  49  li.  Ed.  1066;  Cromwell  v.  County 
of  Sac,  94  U.  S.  351,  24  I*  Ed.  195;  Miller  v. 
Miller.  150  Mass.  Ill  ;i  White  v.  Ladd,  41  Or. 
324, 68  Pac.  739, 93  Am.  St  Rep.  732 ;  Saloie 
V.  Isherwood,  74  Or.  35,  144  Pac.  1175;  Ool- 
gan  V.  Farmers?,  etc..  Bank,  69  Or.  357,  138 
Pac.  1070;  CSampbell's  Gas  Burner  Co.  v. 
Hammer,  78  Or.  612,  153  Pac.  475;  Loeper  v. 
Loeper.  81  Wash.  464,  142  Pac  1138;  In  re 
CTlfford,  37  Wash.  460,  79  Pac.  1001,  107  Am. 
St  Rep.  820;  Averbuch  v.  Averbuch,  80 
Wash.  257,  141  Pac.  701,  Ann.  Cas.  1916B, 
873 ;  Kallsch  v.  Kallsdi,  9  Wis.  529. 

The  fallacy  of  the  plaintiff's  argument  Is 

that  the  Issues  were  not  Identical  and  that 

hence  the  estoppel  will  not  result  The  Issue 

as  to  the  fault  or  innocence  of  the  plaintiff 
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Is  the  game.  In  both  cases  it  was  a  subject 
«f  Inquiry  whether  she  had  been  loyal  to  the 
marriage  relation  in  her  conduct  towar*ds  her 
husband.  The  conclusion,  having  been  ad- 
Terse  to  her  on  this  point,  when  the  fact  Iras 
questioned  in  the  former  case,  must  be  the 
same  when  the  same  fact  is  up  for  Investiga- 
tion here.  We  are  not  unmindful  of  the 
cases  of  Wahle  v.  Wahle,  71  III.  513,  and  Um- 
laut V.  Umlaut  117  111.  581.  6  N.  E.  455,  57 
Am.  St  Rep.  880.  These  precedents  are  very 
ably  reviewed  by  Mr.  Chief  Justice  White  In 
Harding  v.  Harding,  198  U.  S.  317,  26  Sup. 
Ct.  679,  49  L.  Ed.  1066,  where  he  shows  that 
they  are  not  applicable  to  a  contention  like 
the  one  at  bar.  The  essence  of  the  first  case 
Is  that  proof  of  fault  in  one  is  not  evidence 
of  correct  deportment  in  the  other,  and  in 
the  second  it  is  laid  down  in  effect  that  the 
determination  of  a  Question  will  be  deemed 
final  and  conclusive  between  the  parties  and 
their  privies  In  all  future  litigations  in  which 
the  same  questions  arise.  They,  therefore, 
Are  not  by  the  mark  In  the  present  contention 
so  as  to  support  plaintiff's  case. 

[21  Neither  is  the  matter  of  estoppel  waiv- 
ed by  the  introduction  of  the  testimony  re- 
ported in  the  divorce  case.  That  was  admis- 
sible for  the  purpose  of  showing  the  identity 
of  the  question  invcdved,  and  not  to  retry  the 
Issue  there  rais^.  On  this  point  it  is  said  in 
1  Freeman  on  Judgments  (4tb  Ed.)  §  259: 

••The  best  and  most  Invariable  test  a«  to 
-whether  a  former  judgment  is  a  bar  is  to  in- 
iiuire  whether  the  same  evidence  will  sustain 
both  the  present  and  the  former  action.  If  this 
identity  of  evidence  is  found,  it  will  make  no 
difference  that  the  form  of  the  two  actions  is 
not  the  same." 

Applying  that  to  the  Instant  suit.  It  can 
make  no  difference  that  the  former  was  for  a 
divorce  and  the  latter  for  separate  mainte- 
nance. The  same  evidence  is  relied  upon  by 
the  plaintiff  that  she  Introduced  there,  and 
the  same  fact  Is  drawn  in  question.  The  re- 
sult achieved  In  the  first  case  must  be  con- 
trolling in  the  second  on  the  same  Issue. 

[3]  The  plaintiff,  however,  further  relies 
npon  an  occurrence  at  Vancouver,  Wash. 
vrlUIe  she  lived  there  separate  from  her  hus- 
band, concerning  which  she  charges  that  be 
was  spying  upon  an  apartment  bouse,'  in  part 
of  which  she  lived,  and  was  arrested  by  the 
police  of  that  city.  The  version  of  the  mat- 
ter by  her  and  her  witnesses  is  substantially 
this:  A  woman  living  in  part  of  the  house 
discovered  a  man  looking  in  at  an  open  win- 
dow after  dark,  and  caused  the  police  to  be 
notified.  An  officer  came  and  arrested  a  man 
whom  he  fonnd  lying  down  by  a  shade  tree  In 
the  vldnity.  The  officer  described  him  as 
having  a  mustache,  and  other  policemen  said 
be  pawned  his  watch  with  one  of  them  for 
a  dollar  with  which  to  procure  a  night's 
lodging,  and  that  he  was  without  a  collar. 
After  having  taken  him  to  the  police  station 
he  was  discharged  without  further  detention. 
Hearing  of  the  incident  a  day  or  two  after, 


the  plaintiff  carried  to  the  police  station  a 
photograph  of  the  defendant  made  some  years 
before,  in  which  he  appears  as  having  a  mus- 
tache. The  officers  concerned  in  making  the 
arrest  at  once  identified  it  as  a  picture  of 
the  one  they  had  taken  into  custody.  The 
woman  who  discovered  the  man  looking  In 
at  the  window  was  a  witness  at  the  hearing 
of  this  case,  and  although  she  had  seen  that 
person  but  for  a  moment  after  nightfall,  she 
unhesitatingly  pronounced  the  defendant  as 
that  Individual.  The  policeman  also  testified 
he  was  the  same  man,  but  without  the  mus- 
tache he  wore  when  arrested.  The  plaintiff 
left  the  photograph  with  the  Vancouver  po- 
Ace,  and  It  was  posted  in  the  rqgues'  gallery 
of  that  city.  On  behalf  of  the  defendant  he 
himself  testifies  that  lie  was  not  in  Van- 
couver at  the  time  mentioned,  or  at  any 
time  near  that;  that  then  and  for  several 
years  next  prior  thereto  he  had  been  smooth- 
shaven  and  did  not  wear  any  mustache;  that 
on  the  date  when  the  plaintiff  claims  these 
things  happeneu  In  Vancouver,  he  was  at 
Eugene  in  Lane  county.  He  is  corroborated 
in  this  by  entries  in  his  books  made  at  that 
time  and  by  entries  in  the  books  of  a  tenant 
who  paid  him  rent  on  that  date,  and  by  the 
testimony  of  the  tenant  himself  that  be  had 
the  transaction  with  the  def'jndant  in  Kugene 
on  that  date.  Other  persons  who  knew  him  In- 
timately testified  that  at  the  time  claimed  for 
the  Vancouver  episode,  and  for  several  years 
prior  thereto  and  afterwards,  the  defendant 
did  not  have  a  mustache,  but  was  smooth- 
shaven.  We  deem  it  improbable  that  a  man 
of  the  property  ascribed  to  him  by  the  plain- 
tiff in  her  pleadings  would  go  to  Vancouver 
without  money  so  that  be  would  be  com- 
pelled to  pawn  his  watch  for  the  pittance 
of  a  dollar.  In  our  Judgment  the  great 
weight  of  the  testimony  is  against  the  identi- 
ty of  the  defendant  with  the  man  arrested  in 
Vancouver.  Moreover,  no  act  of  violence  or 
threat  of  the  same  Is  ascril>ed  to  the  defend- 
ant in  connection  with  that  occurrence.  He 
does  not  seem  to  have  violated  any  munici- 
pal regulation  there,  for  the  oQicers  dis- 
charged him  without  trial  or  imprisonment. 
Besides  all  this,  conceding  that  be  was  the 
party  who  was  arrested,  there  is  nothing  In 
his  conduct  any  more  culpable  than  that  of 
the  plaintiff  In  rushing  to  the  police  station 
some  days  afterwards  and  causing  him  to 
be  posted  in  the  rogues'  gallery,  in  short,  tbe 
testimony  shows  nothing  occurring  since  the 
decision  of  the  former  divorce  case  that 
would  Justify  tbe  plaintiff  in  living  a(>art 
from  her  husband,  nor  overcome  the  estoppel 
worked  out  by  the  decision  of  this  court  that 
she  In  common  with  the  defendant  here  was 
to  blame  for  their  matrimonial  infelicities. 

The  conclusion  is  that  the  decree  of  the 
circuit  court  is  reversed,  and  the  suit  dis- 
missed. 

McBBIDE,  G.  J.,  and  BB2NSOM  and  Mc- 
CAMANT,  JJ.,  concur. 
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PINCOUNI  et  aL  y.  STEAMBOAT  CANAL 
CO.    (No.  2258.) 

(Supreme  Court  of  Nevada.     Sept.  6,  1917.) 

Waters  akd  Water  Coubses  4=3263— Ibrioa- 
noN— Action  for  Damages. 
In  a  suit  for  partial  loss  of  growing  crops 
Uleged  to  have  been  occasioned  by  defendant's 
refusal  to  deliver  to  plaintiffs  the  amount  of  wa- 
ter for  irrigation  which  they  claimed,  and  to  es- 
tablish tbefr  rights,  evidence  held  not  to  estab- 
lish plaintiffs'  contentious  as  to  the  amount  of 
water  claimed,  and  to  necessitate  a  reversal  of 
judgment  in  their  favor  which  awarded  damages 
and  provided  for  an  injunction. 

Appeal  frcnn  District  Court,  Washoe  Coun- 
ty;   R.  0.  Stoddard,  Judge. 

Action  by  L.  Plncollnl  and  others  against 
the  Steamboat  Canal  Company,  a  corpora- 
tion. There  was  a  judgment  for  plaintiff, 
and  its  motion  for  a  new  trial  being  denied, 
defendant  appeals.  Reversed,  and  new  trial 
granted. 

Summerfleld  &  Richards,  of  Reno,  for  ap- 
pellant Mack  &  Green  and  A.  A.  Heer,  all 
of  Reno,  for  respondents. 

COLEMAN,  J.  Defendant,  being  dissat- 
isfied with  the  judgment  of  the  trial  court 
and  the  order  denying  its  motion  for  a  new 
trial,  has  appealed. 

This  was  a  suit  for  damages  for  partial 
loss  of  growing  crops  in  the  years  1900  to 
1912,  inclusive,  alleged  to  have  been  occa- 
sioned to  respondents  by  appellant  because 
of  its  refusal  to  deliver  to  respondents  the 
amount  of  water  to  which  they  alleged  they 
were  entitled  with  which  to  irrigate  their 
lands.  Damages  were  alleged  in  the  sum  of 
$5,870,  and  awarded  in  the  sum  of  $4,500. 

It  is  alleged  in  the  complaint  that  the 
amount  of  water  which  plaintiffs  received 
from  the  ditch  of  appellant  each  year  In  the 
complaint  mentioned,  except  as  hereinafter 
stated,  was  a  flow  of  145  inches.  The  com- 
plaint further  alleges  that  for  many  years 
prior  to  the  year  1909  defendant,  appellant 
herein,  had  conveyed  to  and  upon  the  land  of 
respondents  and  their  grantors,  and  there 
delivered  for  a  valuable  consideration,  a  flow 
of  145  inches  of  water.  This. case  was  ap- 
parently tried  uiion  the  theory  that  the  plain- 
tiffs had  the  same  rights  to  water  transport- 
ed in  the  ditch  owned  by  appellant,  by  reason 
of  prior  appropriation  in  themselves  and 
their  predecessors  in  Interest,  as  would  be 
the  case  were  they  appropriators  direct  from 
a  natural  stream.  Assuming  for  the  purposes 
of  the  case,  hereinafter  discussed,  that  this 
theory  is  applicable,  the  question  of  the  time 
and  the  amount  of  appropriation  becomes  of 
prime  importance.  The  respondents  are  the 
owners  of  a  tract  of  land  which  formerly  com- 
prised two  ranches,  one  known  as  the  Sturges 
ranch  and  the  other  as  the  Barney  ranch.  It 
is  their,  contention  that  they  are  entitled  to 
receive  from  the  appellant  company  45  inch- 


es of  water  for  the  Sturges  rancb  and  100 
Inches  of  water  for  the  Barney  ranch. 

It  appears  from  the  evidence  that  the  ditdi 
known  as  the  Steamboat  (Tanal  was  first  con- 
structed by  a  number  of  farmers  who  desired 
to  take  water  tlierefrom,  among  whom  was 
one  E^hralm  Barney,  the  original  proprie- 
tor of  the  Barney  ranch.  The  witness  A. 
M.  Lamb  testified  that  the  iltOi  in  its  orig- 
inal farm  was  completed  in  the  year  1881, 
and  that  for  two  years  thereafter,  he  had 
charge  of  it;  that  during  the  first  year  be 
was  in  charge  thereof  the  Barney  ranch  took 
40  inches  and  the  next  year  60  inches  of 
water;  that  be  did  not  know  the  amount  of 
water  thereafter  taken  by  this  ranch.  It  ap- 
pears that  about  this  time  litigation  was  in- 
stituted on  account  of  the  ditch  and  the  own- 
ership passed  to  one  Hampton,  and  that  from 
that  time  up  to  the  present  the  water  users 
were  not  owners  of  the  ditdi  itself,  but  paid 
to  the  ditch  owner  a  certain  sum  annually 
for  each  inch  of  water  used. 

L.  Prosole,  a  witness  tor  the  res^iondents, 
testified  that  Barney  was  at  one  time  using 
100  Indies  of  water  from  the  ditch  in  ques- 
tion. How  long  a  time  this  continued  does 
not  appear.  In  the  year  1880  the  ranch  was 
acquired  by  one  Nick  Sorgl,  who  thereafter 
held  It  unUI  the  year  1904.  He  testified  that 
he  took  80  inches  of  water  for  the  period  that 
he  held  the  ranch,  excepting  the  last  year, 
when  he  took  no  water.  He  also  testified 
that  he  secured  the  ranch  from  Mrs.  Barney, 
and  that  she  informed  him  at  that  time  that 
she  was  taking  80  Inches  of  water.  This  wit- 
ness further  testified  that  he  paid  $400  a 
year  for  the  use  of  the  water,  at  the  rate  of 
$5  per  inch.  S.  H.  Wheeler,  manager  of  the 
appellant  company,  testified  that  this  was  the 
amount  of  water  taken  by  Sorgi,  excepting 
the  year  that  he  took  no  water  for  the  ranch, 
and  the  books  of  the  company  show  that  $400 
was  the  amount  annually  pafd  by  Sorgi  for 
80  inches  of  water.  There  is  also  testimony 
to  the  effect  that  Sorgl's  measuring  box  was 
&xe&  so  as  to  apportion  SO  inches  to  the 
ranch. 

The  witness  A.  G.  Plncollnl,  who  purchased 
the  Barney  ranch  for  $2,750,  in  the  year  1904, 
testified  that  before  purchasing  the  ranch  he 
bad  heard  that  it  was  "short  of  water,"  and 
that  he  went  to  see  S.  H.  Wheeler  relative  to 
the  matter  of  water,  and  that  "he  [Wheeler] 
said  at  first  the  Barney  ranch  used  to  have 
the  right  to  100  Inchea  And  then  he  saya 
when  Mr.  Sorgi  came,  he  said  he  got  80  inch- 
es all  the  time.  He  says  now  it  went  down  to 
about  40,  I  think  40,  that  year."  The  witness 
Sorgi  testified  that  in  the  year  1903  be  told 
Mr.  Wheeler  to  "give  the  water  to  anybody 
who  wanted  it;  I  don't  want  any  more  wa- 
ter tor  that  ranch,"  and  that  the  following 
year  he  took  no  water  for  the  ranch.  Sorgi 
further  testified  that  the  next  year  he  sold 
the  ranch  to  Mrs.  Candler,  and  that  at  the 
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time  be  sold  tbe  same  to  her  he  told  her, 
"Don't  have  no  more  water ;  they  have  to  go 
see  Mr.  Sam  Wheeler  If  he  wants  to  get  any 
more  water  or  not" 

The  Sturgea  ranch  first  received  15  Inches 
of  wafer.  That  was  about  the  year  1894  or 
1805.  It  was  not  until  the  year  1905  or  1906 
that  the  Sturges  ranch  was  receiving  a  total 
of  45  Inches  of  water.  There  Is  no  definite 
finding  as  to  when  the  water  rights  for  the 
Sturges  and  Barney  ranches,  resiKictlvely, 
were  Initiated,  but  It  Is  clear  that  30  of  the 
45  Inches  claimed  to  belong  to  the  Sturges 
ranch  did  not  date  back  more  than  about 
ten  years,  prior  to  the  trial  of  the  eaae. 

[1]  The  undisputed  evidence  shows  that  If 
the  Barney  ranch  was  ever  entitled  to  more 
than  80  Inches  of  water,  the  right  to  such  ex- 
cess was  abandoned  prior  to  the  acquisition 
of  the  ranch  by  Sorgl,  and  continued  so  aban- 
doned up  to  the  time  of  the  purchase  by  re- 
spondents, it  is  also  urged  by  respondents 
that  conceding  that  abandonment  is  shown, 
appellant  is  estopped  from  urging  it  As  to 
this  contention  we  may  say:  (1)  Bstopi)el  Is 
not  pleaded;  (2)  that  Issue  was  not  determin- 
ed by  the  trial  court ;  and  (3)  we  do  not  think 
the  evidence  is  clear  and  strong  enough  to 
sustain  the  contention. 

Cpon  the  issue  of  damages,  the  questions 
were  propounded  to  the  witnesses  based  upon 
the  theory  that  plaintifTs  were  entitled,  as  a 
matter  of  right,  superior  to  certain  others 
receiving  water  from  the  ditch,  to  water  in 
the  amount  ot  145  Inchea  The  witness  Pin- 
collnl  was  asked  the  question:  "Now,  how 
much  would  you  tiave  raised  if  you  had  wa- 
ter amoootlng  to  145  inches?  All  of  the  tes- 
timony relative  to  the  amount  of  damages  is 
4)ased  npon  the  theory  that  plaintiffs  were 
entitled  to  145  inches  of  water,  and  that  the 
rights  of  plaintiffs  to  this  water  were  prior 
in  time  to  certain  other  later  water  nsera 
The  instructions  given  to  the  Jury  apparently 
allowed  no  'discretion  to  determine  the 
amonnt  of  water,  if  any,  that  plaintiffs  were 
oititled  to  over  other  prior  approprlators. 
For  example,  the  following  excerpt  is  taken 
from  instruction  No.  2 : 

"If  the  jury  find  *  •  •  that  the  plaintiffs 
bad  for  many  years  prior  to  the  year  1909  re- 
ceived from  said  Steamboat  Canal  145  inches  of 
water  for  the  irrigation  of  their  said  land  and 
had  applied  the  same  to  that  purpose,  •  *  * 
the  jury  will  find  tbe  issues  in  favor  of  the 
pUlntiffa." 

A  number  of  other  Instructions  embodied 
this  same  feature.  There  Is  not  in  the  entire 
record  any  proof  whatever  that  this  land  in 
any  one  year  had  received  from  said  ditch 
the  amount  of  145  inches  of  water.  The 
Stnrges  ranch  did  not  receive  45  inches  until 
aboat  the  year  1905  or  1906.  If  100  inches  of 
water  was  ever  used  npon  the  Barney  ranch, 
it  must  have  been  for  a  short  time  some  20 
years  earlier  than  the  time  when  tbe  Sturges 
ranch  bad  increased  the  amount  of  its  use 
to  46  Inches.  UnQer  no  theory  o<  the  case 
can  It  be  said  that  tbe  Barney  ranch,  as  a 


matter  of  right  Is  entitled  to  more  than  80 
inches  of  water.  While  it  is  conceded  that 
the  Sturges  ranch  received  46  inches  of 
water  one  year,  the  nse  of  such  amount  is  of 
comparatively  recent  date  with  reference  to 
other  water  users.  While  an  atterairt  was 
made  to  prove  that  the  appellant  company 
had  diverted  water  to  later  water  users,  so 
as  to  affect  the  rights  with  reference  to  the 
Barney  ranch,  little,  tf  any,  attempt  was 
made  to  establish  tbe  fact  that  these  later 
water  users  were  subsequent  in  time  when 
compared  with  the  Sturges  ranch. 

Assuming  th.-it  the  evidence  shows  that  the 
Barney  ranch  Is  entitled  to  80  inches  of  wa- 
ter and  the  SturKes  ranch  to  45  inches,  the 
way  the  questions  relative  to  damages  were 
profwunded,  it  is  Impossible  for  this  court  to 
say  what  the  amount  of  damages  would 
have  been  unless  we  should  resort  to  a  mat- 
ter of  pure  speculation  or  attempt  to  exer- 
cise the  functions  of  the  Jury.  There  is  no 
proof  whatever  that  the  Barney  ranch  ever 
took  100  Inches  of  water,  except  that  given 
by  ar  witness  who  was  a  stranger  to  the  title 
and  who  did  not  fix  the  time  of  use.  In  or- 
der to  recover  damages  for  tbe  deprivation  of 
water,  and  to  obtain  an  injunction  against 
further  Interference  therewith,  there  must 
be  establlshe'd  an  appropriation  prior  in  time 
to  other  water  users,  and  a  right  to  the  con- 
tinuous use  thereof. 

It  is  ordered  that  the  judgment  and  order 
appealed  from  be  reversed,  and  that  a  new 
trial  be  granted. 

SANDERS,  J.  (concurring).  I  concur  in 
tbe  conclusions  announced  by  my  Associate, 
but  upon  grounds  different  from  Uiose  stated. 
Because  of  the  cpi)osite  views  expressed  by 
counsel  as  to  the  character  of  this  action  it  is 
made  necessary  to  determine,  in  the  first  in- 
stance, respondents'  right  under  the  plead- 
ings, and  what  were  tbe  Issues  to  be  deter- 
mined npon  the  triaL  It  Is  the  contention  of 
appellant  that  tbe  action  was  in  equity,  and 
tbe  contention  of  the  respondents  that  it 
was  an  action  at  law  for  damages,  and  for  an 
injunction  to  prevent  further  Injuries. 

This  action  was  a  mixed  action,  appealing 
to  both  the  equity  and  law  side  of  the  court 
The  primary  object  and  purpose  of  the  suit 
was  to  establish  and  protect  respondents' 
right  to  the  nse  and  enjoyment  of  145  inch- 
es of  water  for  tbe  irrigation  of  their  land, 
flowing  in  the  Steamboat  Canal,  a  water 
ditch  used  and  oi)erated  tor  many  years 
by  tbe  appellant  company,  and  its  pred- 
ecessors in  interest,  for  conveying  waters  ap- 
propriated from  the  Truckee  river  to  lands 
situate  under  its  system,  and  delivering  tbe 
same  for  a  valuable  consideration.  In  ad- 
dition to  tbe  equitable  relief  sought  respond- 
ents, In  substance,  allege  that  their  crops 
had  been  greatly  damaged  during  the  years 
1909,  1910,  1911,  and  1912,  by  reason  of  tbe 
appellant's  failure  or  refusal  to  deliver  to 
respondents  tbe  specified  amount  of  water; 
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that  the  api)eI1ant  threatens  to  and,  uAIess 
restrained,  will  divert,  and  continue  to  di- 
vert, the  water  flowing  In  said  canal  to  other 
Qsers  subsequent  In  right  to  that  of  respond- 
ents, to  their  Irreparable  Injury  and  damage. 
They  allege  damages  In  the  sum  of  $5,870, 
and  pray  Judgment  for  said  sum,  and  for  an 
injunction.  Appellant  denies  the  averments 
of  the  complaint,  and  for  an  affirmative  de- 
fense alleges  that  the  land  of  respondents, 
being  situate  at  the  extreme  end  of  the  canal, 
approximately  32  miles  from  Its  source,  has 
never  been  supplied  with  any  specified 
amount  of  water,  for  the  reason  that  it  was 
impossible  so  to  do  "because  of  the  situation 
of  the  land,  and  that  by  reason  of  its  situ- 
ation It  was  always  understood  that  respond- 
ents Aiiould  receive  such  amount  of  water  as 
appellant  could  furnish,  and  should  pay 
therefor  irrespective  of  any  particular  or 
spet-ifled  amount;  that  such  bad  been  the 
entire  course  of  dealing,  and  that  at  no  time 
was  there  any  understanding,  contract,  or 
agreement  otherwise  or  different  Upon  this 
averment  the  respondents  J(dned  issue,  and 
by  way  of  defense  alleged: 

"But  In  this  behalf  plaintiffs  allege  that  de- 
fendant promised  and  agreed  to  supply  plain- 
tiffs with  145  inches  of  water  through  its  ditch." 

The  manner  In  which  the  case  was  tried 
is  not  to  be  commended.  Simpson  v.  Harris, 
21  Nev.  375,  31  Pac.  1009.  The  whole  case 
was  submitted  to  a  jury  without  request 
for  special  findings.  Where  legal  and  equi- 
table issues  are  raised  by  the  pleadings  the 
latter  can  be  tried  with  or  without  a  Jury 
(Treadway  v.  Wilder,  12  Nev.  108),  but  it  is 
conceded  to  be  proper  in  such  cases  to  in 
some  manner  keep  the  issues  separate  (Low 
V.  Crown  Point  Mln.  Co.,  2  Nev.  75).  The 
Jury  returned  a  general  verdict  in  favor  of 
respondents  and  assessed  their  damage  at 
$4,500.  The  court  made  full  flndliigs  of  fact 
and  "established  and  sanctioned"  the  verdict 
by  making  it  a  part  of  its  findings  (DulTy  v. 
Moran,  12  Nev.  04),  and  decreed  that  the  ap- 
pellant be  enjoined  from  diverting,  or  per- 
mitting to  be  diverted,  the  specified  amount 
of  water,  or  any  part  thereof,  so  that  the 
sauie  shall  not  flow  to  and  upon  respondents' 
hind  for  the  irrigation  thereof. 

It  is  the  contention  of  the  ai^ellant  that 
the  cause  being  one  in  equity  the  case 
should  be  reversed  for  want  of  findings,  or 
for  the  failure  of  the  court  to  find  npou  the 
evidence  adduced  in  support  of  its  affirma- 
tive defense,  be  it  true  or  false.  Warren  t. 
Quill,  9  Nev.  259.  I  am  impressed  that  this 
defense  was  framed  and  directed  to  meet  the 
issue  of  damages.  It  was  certainly  no  de- 
fense to  respondents'  right  to  an  injunction. 
If  the  understanding  between  the  parties,  at 
the  time  of  the  purchase  of  the  Barney  tract 
in  1904,  be  considered  as  a  contract  binding 
the  respondents  for  all  time  because  of  the 
situation  of  the  land  to  receive  such  amount 
of  water  as  appellant  could  furnish,  it  was 
without  consideration.  The  verdict  of  the 
jury  and  the  court's  adoption  thereof  was  a 


sufficient  finding-  against  the  appellant  upon 
this  issue,  and  It  was  not  prejudiced  by  the 
court's  failure  or  refusal  to  make  a  special 
finding.  Furthermore,  the  case  was  tried  by 
a  jury.    Section  5346,  Revised  Laws. 

I  concur  in  the  view  taken  by  my  Associ- 
ate that  the  record  fails  to  show  a  clear,  le- 
gal right  in  the  respondents  to  the  use  of  the 
full  quantity  of  145  inches  of  water  flowing 
In  the  canal  at  the  periods  named  in  the  com- 
plaint but  I  am  satisfied  that  the  record  does 
show  the  respondents  to  be  entitled  to  the 
flow  of  125  Inches  of  water.  But  being  en- 
titled to  an  injunction  establishing  a  right 
to  the  use  of  125  inches  of  water,  it  does  not 
necessarily  follow  that  they  are  entitled,  as 
a  matter  of  law,  to  damages  for  past  inju- 
ries. It  is  obvious  from  the  testimony  of  A. 
G.  Pincolini,  a  witness  for  respondents,. and 
from  the  testimony  of  A.  Pincolini,  one  of 
the  respondents,  that  the  origin  or  source  of 
their  damage  was  attributed  to  the  breach 
or  nonperformance  of  the  appellant's  agree- 
ment or  promise  to  supply  respondents  with 
145  Inches  of  water,  and  not  the  breach  of  a 
duty  imposed  by  law.  The  cause  of  action 
being  for  breach  of  contract,  and  the  trial 
being  in  form  tort  for  appellant's  failure  to 
perform  a  duty  Imposed  by  law,  such  error, 
though  unasslgned,  requires  reversal  of  the 
Judgment  Oalveston,  H.  &  S.  A.  Ry.  Co.  v. 
Hennegan,  33  Tex.  Civ.  App.  314,  76  S.  W. 
452.  But  I  do  not  reverse  the  judgment  up- 
on this  ground,  for  the  reason  that  it  ap- 
pears from  the  instructions  given  the  jury  at 
the  request  of  respondents  that  the  trial 
court  took  the  view  that  the  action  was  a 
breach  of  a  public  duty,  a  duty  imposed  by 
law,  though  involving  in  this  breach  a  breach 
of  contract  also.  Central  R.  &  B.  Co.  t. 
Roberts,  91  Ga.  513,  18  S.  EX  315.  But  it  ap- 
pears that  the  court  was  called  upon  to  deal 
with  another  state  of  facts  before  it  could 
Instruct  that  the  appellant  was  liable  for 
such  damages  as  were  the  natural  conse- 
quence of  appellant's  failure  or  denial  to  de- 
liver the  water.  There  was  much  evidence 
adduced  which  clearly  tended  to  show  that 
respondents,  by  their  acts  and  conduct  waiv- 
ed the  duty  imposed  by  law  upon  the  api>cl- 
lant  to  supply  the  specified  amount  of  water. 
This  court,  in  the  case  of  Prosole  against  the 
ai>pellant  company,  37  Nev.  154,  140  Pac. 
720,  144  Pac.  744,  declared  that  it  was  the 
duty  of  the  diverting  corporation  in  cases  of 
this  kind,  where  a  consumer  has  established 
his  right  to  the  use  of  water,  to  continue  the 
service,  provided  the  con.sumer  has  never 
waived  his  rights  nor  forfeited  the  same.  It 
is  a  maxim  of  jurisprudence  "that  he  who 
consents  to  an  act  is  not  wronged  by  it" 
and  certainly  one  cannot  waive  a  tort  and 
sue  for  it  in  the  same  action.  Judge  Cooley 
says: 

"Consent  is  generally  a  full  and  perfect  shield 
when  that  is  complamed  of  as  a  civil  injury 
which  was  consented  to.  •  •  •  A  man  may 
not  even  complain  of  the  adultery  of  bis  wife, 
which  he  connived  at  or  assented  to.    If  he  con- 
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can  in  the  dishonor  of  his  bed,  the  law  will  not 
give  him  redress,  becanse  be  is  not  wronged," 
CkMley  on  Torts  (3d  Ed.)  p.  282. 

When  an  action  Is  tried  as  an  action  at 
law,  and  so  treated  by  the  court  and  parties, 
It  shonld  at  least  be  fairly  submitted  to  the 
Jury  and  the  law  correctly  stated  to  them. 
This  was  not  done,  taking  into  consideration 
the  evidence  tending  to  show  that  the  re- 
spondents by  their  acts  and  conduct  waived 
the  duty  imposed  by  law  upon  the  appellant 
to  supply  respond«its  with  a  specified 
amount  of  water  diylng  the  periods  named 
In  the  complaint 

McOARRAN,  C.  J.  1  have  not  participated 
In  the  foregoing  opinion,  nor  in  the  consid- 
eration of  the  case  as  it  stood  before  this 
tribunal,  for  the  reason  that  the  resirandents 
here  were  at  one  time  parties  to  a  suit  in- 
volving a  subject  somewhat  related  to  the 
matter  at  bar  and  in  which  I  appeared  as 
attorney  for  the  parties.  This  matter  being 
brought  to  my  attention  by  the  learned  coun- 
sel for  appellant,  I  deemed  it  proper  to  re- 
train from  participation. 


(40  Not.  537) 

CSITT  OP  HENO  v.  STODDARD  et  aL 
.  (No.  2293.) 

(Supreme  Court  of  Nevada.     Sept  13,  1917.) 

1.  MVNICtPAI.  COBPOBATIONS  «=>fl4— NaTDBK 
or  POWKBS— CONTBOL  BT  LEOISLATUBE. 

Cities  are  mere  instrumentalities  of  the 
iftate  for  the  convenient  administrntion  of  gov- 
ernment, and  tbcir  powers  may  be  qualified,  en- 
larged, or  withdrawn  at  the  pleasure  of  the 
I^egislature. 

2.  MUNICIPAI,  COBPOBATIONS  «:373— PUNDS— 
CONTBOL  BT  LeqISLATUBE. 

The  revenues  of  a  city  raised  by  taxation, 
though  levied  for  specific  public  purposes,  may 
be  applied  by  the  Legislature  to  other  municipal 
usee,  subject  to  constitutional  limitations. 

5.  Municipal  Cobpoeationb  €=»26(J— Repeal 
—Omission  in  Auendino  Act. 

St  1915,  c.  184,  §  5,  amending  Charter  of 
City  of  Reno  of  March  16,  1903  (St  1903,  c. 
X02  as  amended  by  St  1906,  c.  71)  art  12,  i 
10,  by  empowerinK  the  city  council  to  levy  and 
collect  for  general  purposes  a  certain  tax  on 
the  assessed  value  of  real  and  personal  proper- 
ty, 15  per  cent,  of  which  should  be  set  aside  in 
a  special  fund  to  provide  for  a  sewerage  dis- 
posal plant  or  system  for  the  city,  wan,  as  to 
such  special  fund,  repealed  by  St.  1917,  c.  76, 
amending  section  5  "to  read  as  follows,"  and 
omitting  the  provision  for  such  special  fund. 
4.  Municipal  Cobpobationb  ®=>965  —  Spe- 
cial B*DND — Repeal  of  Statute— Effect. 

The  provision  of  the  last  amendatory  act 
that  all  moneys  held  in  any  special  fund  might 
be  transferred  to  the  city's  general  fund  author- 
ized the  transfer  of  the  special  sewerage  dis- 
posal fund  created  by  St  1915,  c.  184,  j  5,  to 
the  city's  general  fund. 

6.  Constitutional  Law  «s>70(3)  —  Motive 
ob  Policy  pr  Legislatube  —  Poweb  of 
Coubt. 

The  motives  of  the  Legislature  are  not  snb- 
iect  to  Judicial  inquiry,  and  its  will  is  above 
the  judgment  of  the  courts  as  to  the  wisdom  or 
policy  of  legislation. 
McCarran,  C.  J.,  dissenting. 


Original  mandamus  by  the  C3ty  of  Reno 
against  C.  H.  Stoddard,  as  ex  officio  City 
Auditor,  and  D.  W.  Dunkle,  as  ex  officio  C!lty 
Treasurer,  of  the  City  of  Reno.  Writ 
granted. 

L.  D.  Summerfield,  City  Atty.,  of  Reno,, 
for  petitioner.  James  T.  Boyd  and  Roy  W. 
Stoddard,  both  of  Reno,  for  respondents. 

SANDERS,  J.  The  dty  of  Reno  petitions 
this  court  for  a  writ  of  mandamus  to  compel 
C.  H.  Stoddard,  as  ex  officio  auditor  of  said 
dty,  and  D.  W.  Dunkle,  as  ex  officio  treasur- 
er thereof,  to  forthwith  transfer  all  moneys 
held  in  a  special  fund  to  provide  a  sewage 
disposal  plant  or  system  for  the  said  dty  to 
the  general  fund  of  said  dty.  The  facts  are 
as  follows: 

The  Legislature  in  1915  (Stats.  1915,  p. 
256)  amended  subdivision  3  of  section  10  of 
article  12  of  the  diarter  of  the  dty  of  Reno. 
Sedion  5  of  the  amendatory  ad  declares: 

That  section  10  of  article  12,  with  other  sec- 
tions of  the  act  entitled  "An  act  to  incorporate- 
the  town  of  Reno,  and  to  establiRh  a  dty  gov- 
ernment therefor, '  approved  March  16,  1903, 
as  amended  by  St.  1906,  p.  112,  "are  hereby 
amended  so  as  to  read  as  follows: 

"Sec.  10.  The  city  coundl,  among  other 
things,  shall  have  power:     •     •     • 

"Third.  To  levy  and  collect  annually  for 
general  purposes  a  tax  of  not  to  exceed  three- 
quarters  of  one  per  cent,  upon  the  assessed  value 
of  all  real  and  personal  property  within  the 
city,  and  which  is  by  law  taxable  for  state  and 
county  purposes,  fifteen  per  cent,  of  which  shall 
be  set  aside  in  a  special  fund  to  provide  for  a 
sewage  disposal  plant  or  system  for  the  city, 
and  for  no  other  purpose,  until  such  time  as 
said  sewage  disposal  plant  or  system  shall  be 
actually  installed  and  paid  for;  and  in  addition 
thereto  to  levy  and  collect  annually  a  tax  of 
not  to  exceed  one-quarter  of  one  per  cent  upon 
the  assessed  value  of  all  real  and  nersonal  prop- 
erty within  the  city,  which  is  by  law  taxable 
for  state  and  county  purposes,  to  provide  a 
fund  for  the  payment  of  the  interest  on  the 
bonds  of  the  city  outstanding,  and  that  may  be 
lawfully  issued  and  sold  hereafter,  and  to  pro- 
vide a  fund  for  the  payment  of  the  principal 
of  such  bonds,  and  for  the  redemption  thereof 
as  they  shall  mature,  and  for  no  other  purpose." 

The  Legislature  in  1917  (Stata.  1017,  p. 
102)  again  amended  subdivision  3  of  section 
10  of  article  12  of  said  act  by  declaring: 

That  said  section  "is  hereby  amended  so  as  to 
read  as  follows: 

"Sec.  10.  The  city  council,  among  other 
things,  shall  have  power:    *    •    * 

"Third.  To  levy  and  collect  annually  for  gen- 
eral purposes  a  tax  of  not  to  exceed  three- 
quarters  of  one  per  cent,  upon  the  assessed  value 
of  all  real  and  personal  property  within  the  city 
and  which  is  by  law  taxable  for  state  and  coun- 
ty purposes;  and  in  addition  thereto  to  levy  and 
collect  annually  a  tax  of  not  to  exceed  one- 
quarter  of  one  per  cent  upon  the  assessed  value 
of  all  real  and  personal  property  within  the 
dty,  which  is  by  law,  taxable  for  state  and  coun- 
ty purposes,  to  provide  a  fund  for  the  payment 
of  the  interest  on  the  bonds  of  the  dty  out- 
standing, and  that  may  be  lawfully  issued  and 
sold  hereafter,  and  to  provide  a  fund  for  the 
payment  of  the  principal  of  such  bonds  and  for 
the  redemption  thereof  as  they  shall  mature, 
and   for  no  other   purpose:    Provided,   that  nil 
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moneya  now  held  in  any  «pecial  fund  not  here- 
in provided  for  may  be  transferred  to  the  gen- 
eral fund  of  the  city." 

It  is  admitted  that  from  March  22,  1916, 
there  has  been  set  aside  by  respondents,  as 
ex  officio  officers  of  said  city,  from  taxes 
levied  and  collected  for  general  purposes,  in 
a  special  fund  to  provide  for  a  sewage  dis- 
posal plant  or  system  for  the  city,  In  pursu- 
ance of  the  amendment  of  1915,  the  sum  of 
$25,895.40,  and  that  this  sum  still  remains 
in  said  special  fund.  It  is  admitted  that  no 
steps  have  been  taken  by  the  city  since  said 
date  to  erect  a  sewage  disposal  plant  or  sys- 
tem ;  that  there  are  no  creditors  or  persons 
who  have  any  vested  interest  in  or  to  said 
moneys  so  set  aside;   that  from  March  22, 

1916,  to  and  including  March  13,  1917,  the 
date  of  the  last  amendment,  there  were  no 
funds  of  the  city  in  its  treasury,  or  else- 
where, derived  from  the  levy  or  coUetcion  of 
a  tax  or  taxes  upon  the  assessed  value  of  the 
real  and  personal  property  within  said  city, 
and  segregated  in  accordance  with  the  char- 
ter of  said  city,  save  and  except  such  funds 
as  were  so  derived  and  segregated  in  accord- 
ance with  subdivision  3,  {  10,  of  article  12. 
as  amended  by  the  Legislature  in  1915  and 

1917.  On  July  9,  1917,  the  city  council  of 
Reno  ordered  respondents  to  transfer  all 
moneys  held  in  said  special  fund  to  provide 
n  sewage  disposal  plant  or  S3'stem  for  said 
city  to  the  general  fund.  The  respondents 
refused,  and  still  refuse,  to  make  the  trans- 
fer. The  petitioner  bases  its  claim  for  the 
transfer  of  said  moneys  upon  the  amenda- 
tory act  of  1917.  The  respondents  Justify 
their  refusal  to  make  the  transfer  upon  the 
amendatory  act  of  1916,  and  are  of  the  opin- 
ion that  said  moneys  of  right  belong  to  said 
special  fund,  and  under  the  limitations  im- 
posed by  the  act  of  1915  cannot  be  trans- 
ferred. 

[1,2]  Cities  are  mere  instrumentalities  of 
the  state,  for  the  convenient  administration 
of  government;  and  their  powers  may  be 
qualified,  enlarged,  or  withdrawn  at  the 
pleasure  of  the  Legislature,  and  the  revenues 
of  a  city  raised  by  taxation,  though  levied 
for  speclflc  public  purposes,  are  so  far  sub- 
ject to  the  legislative  will  that  by  it  they 
may  be  applied  to  other  uses  of  the  munic- 
ipality, subject,  of  course,  to  constitutional 
limitations.  Board  of  Commissioners  v.  Lu- 
cas, 93  U.  S.  108,  23  L.  Ed.  822;  People  ex 
rel.  V.  Power,  25  111.  187;  State  ex  rel.  v. 
Board  of  Education,  141  Mo.  45,  41  S.  W. 
924;  Cooley's  Mun.  Corps,  i  25,  p.  76;  Dill. 
Mun.  Corps.  Si  1381,  1382  {5th  Ed.). 
Our  Constitution  provides  that: 
"The  Legislature  shall  provide  for  the  organi- 
zation of  cities  and  towns  by  general  lows; 
and  restrict  their  powers  of  taxation,  assess- 
ment, borrowing  money,  contracting  debts,  and 
loaning  their  credit,  except  for  procuring  sup- 
plies of  water."  Section  8,  art.  8,  Const. 
Nevada ;  section  345,  Revised  Laws. 

[3]  It  Is  obvious  that  the  restrictions  im- 
posed by  the  amendatory  act  of  1915  are  re- 


tained in  the  amendatory  act  of  1917,  except 
the  requirement  that  15  per  cent,  of  the  tax 
levied  and  collected  for  general  purposes 
shall  be  set  aside  in  a  special  fund  to  pro- 
vide for  a  sewage  disposal  plant  or  system 
for  the  city,  which  is  omitted. 

It  is,  no  doubt,  a  well-settled  rule  In  the 
construction  of  statutes  that,  where  a  stat- 
ute provides  (as  In  tliis  case)  that  a  certain 
former  statute  "is  hereby  amended  so  as  to 
read  as  follows,"  any  provision  of  such  for- 
mer statute  which  is  not  found  in  the  new 
statute  is  repealed.  Th^re  is  a  negative  nec- 
essarily Implied  that  such  eliminated  portion 
shall  no  longer  be  in  force.  1  Sutherland, 
Stat.  Const.  |  246;  Black  on  the  Int.  of 
Laws,  I  133;  23  Am.  and  E>ng.  Enc.  p.  735; 
State  V.  Horton,  21  Nev.  306,  30  Pac.  876 
(concurring  opinion);  Ratcliff  v.  People,  22 
Colo.  75,  43  Pac  553;  State  v.  Kouth,  61 
Minn.  205,  63  N.  W.  621;  Helena  v.  Rogan. 
27  Mont.  135,  69  Pac.  709;  Ouaranty  Trust 
Co.  V.  Troy  Steel  Co.,  33  Misc.  Rep.  484,  68 
N.  Y.  Supp.  915;  Fargo  v.  Boss,  11  N.  D. 
369,  92  N.  W.  449;  Somers  v.  Common- 
wealth, 07  Va.  759,  33  S.  B.  384;  Mudgett  v. 
Liebes,  14  Wash.  482,  45  Pac.  19;  Ashland 
Water  Company  v.  Ashland  County,  87  Wis. 
209,  58  N.  W.  235. 

[4]  The  omitted  provision  being  repealed 
or  abrogated  by  its  omission  from  the  act  of 
1917,  the  question  arises:  What  becomes  of 
the  special  fund  of  $25,895.40  already  set 
aside  to  provide  for  a  sewage  disposal  plant 
or  system  for  the  city?  This  is  answered  by 
the  proviso  Ingrafted  on  the  amendatory  act 
of  1917: 

"Provided,  thnt  all  moneya  now  held  in  any 
special  fund  not  herein  provided  for  may  be 
transferred  to  the  general  tund  of  the  city." 

It  is.  In  effect,  admitted  by  the  pleadings 
that  the  language  of  the  proviso  can  relate 
only  to  the  "special  fund"  authorized  by  the 
act  of  1915.  The  proviso  therefore  is  an  af- 
firmative declaration  to  the  effect  that  the 
city  may  transfer  the  fund  in  question  to 
the  general  fund,  anU  it  is  so  manifesly  incon- 
sistent with  and  repugnant  to  the  former  act. 
when  the  city  council  has  acted,  that  the  two 
amendments  cannot  stand  together. 

fS]  It  is  unnecessary  to  extend  this  opin- 
ion, but  it  is  insisted  by  respondents  that  by 
reason  of  contemporaneous  legislation  the 
dty  is  brought  under  the  ban  of  the  general 
law  relative  to  the  pollution  of  the  public 
streams  of  this  state  by  the  towns  and  cities 
thereof,  and  that,  if  the  said  special  fund  be 
tran.<?ferred  to  the  general  fund,  the  city  will 
be  subjected  to  a  suit  to  restrain  it  from  pol- 
luting the  waters  of  the  Truckee  river 
(Stats.  1917,  p.  61),  and  will  wQrk  great  barm 
anld  threaten  the  health  of  the  residents  and 
public  in  general  c*  the  dty  of  Reno. 

The  anti-pollution  statutes  are  not  involved 
in  this  proceeding,  except  as  an  Incident  to 
the  cause  which  may  have  moved  the  Legis- 
lature In  1915  to  exercise  Its  prerogative  and 
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amend  the  cbarter  of  the  (Atj  so  as  to  pro- 
vide a  sewage  dl^>08al  plant  or  system  for 
the  benefit  of  the  Inhabitants  of  the  mnnld- 
pallty,  or  prevent  the  pollution  of  the  waters 
of  the  Trackee  river.  However  provident  the 
I^lslatlon  of  191S  may  have  been,  or  how- 
ever Improvident  the  legislation  of  1917  may 
be  in  the  opinl<«  of  req>ondents,  it  consti- 
tutes no  defense  to  this  aK^licatlon  for  a 
•writ  of  mandamus.  The  motives  of  the  liCg- 
islatare  are  not  subject  to  Judicial  Inquiry. 
Its  will  is  supreme  to  that  of  the  Ju'dgment 
of  courts  as  to  the  wisdom  or  policy  of  its 
legislation. 

The  writ  should  be  granted. 

It  is  so  ordered. 

COLimAN,  J.  (concurring).  There  Is  no 
donbt  but  that  it  was  the  intention  of  the 
Legislature,  by  the  act  of  1917,  to  repeal  that 
portion  of  the  act  of  1915  which  provided  for 
tlie  setting  aside  of  a  certain  portion  of  the 
revenne  collected  from  property  within  the 
dty  of  Bene  as  a  fund  to  pay  for  the  con- 
sAmction  ot  a  sewage  disposal  plant  The 
dissenting  opinion  of  the  learned  Chief  Jus- 
tice concedes  as  mndi.  This  much  being 
conceded,  It  seems  to  me  that  the  force  of  the 
argument  presented  in  the  dissenting  opinion 
Is  lost  In  other  words,  if,  notwithstanding 
the  policy  of  the  state  as  to  preventing  the 
pollution  of  the  public  streams,  the  T.egls1n- 
tnre  repealed  the  provision  In  the  act  of  1915 
providing  for  the  creation  of  the  fund  for 
the  construction  of  the  sewage  disposal  plant, 
why  should  that  general  policy  enter  into  con- 
sideration in  determining  the  force  and  effect 
of  the  portion  of  the  amendatory  act  of  1917 
which  empowers  the  city  to  transfer  the  spe- 
cial fund  to  the  general  fund?  The  Legis- 
lature, having  decided  to  repeal  that  portion 
of  the  act  of  191.5  providing  for  the  creation 
of  a  fund  for  a  sewage  disposal  plant,  for  rea- 
sons which  no  doubt  seemed  good  to  it,  con- 
duded  to  leave  to  the  discretion  of  the  city 
what  disposition  should  be  made  of  the  mon- 
ey theretofore  raised  and  placed  In  the  fund. 
This  seems  to  me  to  have  been  the  clear  inten- 
tion of  the  Legislature. 

The  learned  Chief  Justice  contends  that 
die  acts  of  1915  and  1917  amending  the  chai^ 
ter  of  the  city  of  Reno  and  the  various  gen- 
eral acts  relative  to  the  pollution  of  the  pub- 
lic streams  of  the  state  are  in  pari  materia, 
and  should  be  read  together.  I  cannot  agree 
with  this  view.  In  my  opinion,  they  are  not 
In  pari  materia.  The  acts  dealing  with  the 
qnestion  of  the  pollution  of  the  public 
streams  relate  to  one  general  subject,  while 
tbe  acts  amending  the  charter  of  the  city  of 
Beno  pertain  to  another. 

HcGARRAN,  C.  J.  I  dissent  The  ques- 
tion presented  here  is  one  which  turns  entire- 
ly npon  a  construction  of  statutes.  Sub- 
division 3  of  section  10  of  article  12  of  the 
charter  of  the  city  of  Reno,  as  amended  in 


1916,  in  dealing  with  the  powers  and  duties 
of  the  city  council,  provides:      • 

"Third.  To  levy  and  collect  annually  for  gen- 
eral parposes  a  tax  of  not  to  exceed  three- 
quarters  of  one  per  cent  npon  the  assened  value 
of  all  real  and  personal  property  within  the  dty, 
and  which  is  by  law  taxable  for  state  and  coun- 
ty parposes,  fifteen  per  cent,  of  which  shall  be 
■ot  aside  in  a  special  fund  to  provide  for  a 
sewage  disposal  plant  or  system  for  the  city, 
and  for  no  other  purpose,  until  such  time  as 
said  sewage  disposal  plant  or  system  shall  be 
actually  installed  and  paid  for;  and  in  addition 
thereto  to  levy  and  collect  annually  a  tax  of 
not  to  exceed  one-quarter  of  one  per  cent,  upon 
the  assessed  value  of  all  real  and  personal  prop- 
erty within  the  city,  which  is  by  law  taxable  for 
state  and  county  purposes,  to  provide  a  fund  for 
the  payment  of  the  interest  on  the  bonds  of  the 
city  outstanding,  and  that  may  be  lawfully  is- 
sued and  sold  hereafter,  and  to  provide  a  fund 
for  the  payment  of  the  principal  of  such  bonds, 
and  for  the  redemption  thereof  as  they  shall  ma- 
ture, and  for  no  other  purpose."  Session  Acts 
1916,  p.  266. 

It  appears  that,  pursuant  to  the  provisions 
of  this  statute,  there  was  collected  by  way 
of  taxation  and  placed  in  the  special  fund 
the  snm  of  $25,895.40.  This  money  is  now 
held  by  the  respondents,  in  their  official  ca-  ' 
padty.  In  the  special  fund  to  provide  for  a 
sewage  disposal  plant  or  system  for  the  city 
of  Reno;  and  It  Is  the  refusal  of  the  re- 
spondents to  transfer  these  moneys  to  the 
general  fund  that  gives  rise  to  these  extraor- 
dinary proceedings. 

Subdivision  3  of  section  10  of  article  12  of 
the  charter  of  the  city  of  Reno  was  again 
amended  by  the  Legislature  of  1917,  and  by 
the  amended  section  it  is  provided  that  the 
city  council  of  the  dty  of  Reno  shall  have 
power: 

"To  levy  and  collect  annually  for  general  pur- 
poses a  tax  of  not  to  exceed  three-quarters  of 
one  per  cent,  upon  the  assessed  value  of  all 
real  and  personal  property  within  the  city  and 
which  is  by  law  taxable  for  state  and  county 
purposes;  and  in  addition  thereto  to  levy  and 
collect  annually  a  tax  of  not  to  exceod  one- 
quarter  of  one  per  cent,  upon  the  assosspd  value 
of  all  real  and  personal  property  within  the 
city,  which  is  by  law  taxable  for  state  and 
county  purposes,  to  provide  a  fund  for  the  pay- 
ment of  the  interest  on  the  l^onds  of  the  city 
outstanding,  and  that  may  be  lawfully  issned 
and  sold  hereafter,  and  to  provide  a  fund  for 
the  payment  of  the  principal  of  such  bonds,  and 
for  the  redemption  thereof  as  they  shall  mature 
and  for  no  other  purpose:  Provided,  that  all 
moneys  now  held  in  any  special  fund  not  heroin 
provided  for  may  be  transferred  to  the  general 
fund  of  the  city.''    Session  Acts  1917,  p.  102. 

The  contention  of  petitioner  here  Is  based 
entirely  upon  the  latter  part  of  the  section 
of  the  charter  as  amended  In  1917: 

"Provided,  that  all  moneys  now  held  in  any 
special  fund  not  herein  provided  for  may  be 
transferred  to  the  general   fund  of  the  city." 

Respondent  asserts  that  there  is  no  other 
spedal  fund,  and  that  the  language  here  used 
refers  by  Implication  to  the  special  fund  cre- 
ated by  the  amendment  of  1915,  by  reason  of 
which  said  amendment  the  moneys  so  col- 
lected are  now  held  in  the  special  sewage 
fund. 

We  are  here  asked  to  interpret  the  statute. 
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and  from  sncfa  Interpretation  we  are  asked 
to  construe  the  amendment  of  1917  to  the  ef- 
fect that,  Inasmuch  as  the  Legislature  dls' 
continued  the  tax  for  the  special  purpose, 
or  discontinued  the  segregation  of  a  percent- 
age of  the  tax  collected  for  general  purposes 
into  a  special  fund  for  a  special  purpose, 
therefore  by  Implication  we  are  to  say  that 
the  fund  so  established  was  Intended  to  be 
transferred  to  the  general  fund. 

In  order  to  ascertain  the  Intention  of  the 
Legislature,  we  may  with  propriety  consider 
other  laws  existing  on  correlative  subjects  at 
the  time  this  amendment  to  the  city  charter 
was  enacted. 

With  a  view  to  arriving  at  the  intention 
of  the  Legislature,  we  deem  it  proper  to 
dwell  at  some  length  upon  the  history  of  leg- 
islation in  this  state  bearing  upon  the  sub- 
ject for  which  the  special  fund  was  in  this 
instance  created,  namely,  the  removal  of  the 
sewage  of  the  city  of  Reno  from  the  Truckee 
river. 

In  1903  the  Legislature  passed  an  act  en- 
•  titled: 

"An  act  to  prevent  the  pollution  or  contami- 
natioD  of  the  waters  of  the  lakes,  rivers,  streams 
and  ditches  in  the  state  of  Nevada,  prescribin); 
penalties,  and  making  an  appropriation  to  carry 
out  the  provisions  of  this  act." 

The  A'?t,  inter  alia,  provides: 
"Section  1.  Any  pe?attii  OP  T5BBIBfiS."<finn,  com- 
pany, corporation  or  association  in 

the  managing  agent  of  any  person  or  r^.„. 
firm,  company,  corporation,  or  association  „ 
this  state,  or  any  duly  elected,  appointed  or  law- 
fully created  state  officer  of  this  state,  or  anv 
duly  elected,  appointed  or  lawfully  created  offi- 
cer of  any  county,  city,  town,  municipality,  or 
municipal  government  in  this  state,  who  shall 
deposit,  or  who  shall  permit  or  allow  any  per- 
son or  persons  in  their  employ  or  under  their 
control,  management  or  direction  to  deposit  in 
any  of  the  waters  of  the  lakes,  rivers,  streams 
and  ditches^  In  this  state  any  sawdust,  rubbish, 
filth,  or  poisonous,  or  deleterious  substance  or 
substances,  liable  to  affect  the  health  of  per- 
sons, fish,  or  live  stock,  or  place  or  deposit  any 
such  deleterious  substance  or  substances  in  any 
place  where  the  same  may  bo  washed  or  in- 
filtered  into  any  of  the  waters  herein  named, 
shall  be  deemed 
upon  conviction 

tent  jurisdiction  shall  be  fined  in  anv"«um"not 
less  than  fifty  dollars  nor  more  than' five  thou- 
sand dollars,  exclusive  of  court  costs:  Provid- 
ed, that  in  ease  of  state  institutions,  municipali- 
ties, towns,  incornorated  towns  or  cities,  when, 
owiuB  to  the  magnitude  of  the  work,  immediate 
correction  of  the  evil  is  impracticable,  then  in 
such  cases  the  authorities  shall  adopt  all  new 
work,  and  as  rapidly  as  possible  reconstruct  the 
old  systems  of  drainage,  sewerage  and  so  as  to 
conform  with  the  provisions  of  this  act:  And 
provided  further,  that  all  such  new  and  recon- 
structed systems  shall  be  completed  within  four 
years  from  the  date  of  passage  hereof.  •  •  *  •> 
Session  Acta  1903,  p.  214. 

In  1907  the  Legislature  amended  the  act 
by  inserting  in  section  1  thereof  the  follow- 
ing: 

"Provided,  that  in  cases  of  state  institutions, 
municipalities,  towns,  incorporated  towns  or 
cities,  when,  owing  to  the  magnitude  of  the 
work,  immediate  correction  of  the  evil  is  im- 
practicable, then  in  such  cases  the  authorities 
shall  adopt  all  new  work,  and  as  rapidly  as  pos- 


sible reconstruct  the  old  systems  of  drainBg« 
sewerage  so  as  to  conform  with  the  provision 
of  this  act:  And  provided  further,  that  all 
such  new  and  reconstructed  systems  shall  be 
completed  before  March  20,  1911.  •  •  •" 
Session  Acts  1907,  p.  IM. 

The  Legislature  of  1909  again  amended  the 
act  by  extending  the  time  within  which  the 
reconstructed  sewage  systems  should  be  com- 
pleted to  March  20,  1913.  Session  Acts  1909, 
p.  306. 

The  Legislature  of  1911  again  amended  the 
act  by  extending  the  time  within  which  the 
reconstructed  sewage  systems  should  be  com- 
pleted to  March  20,  1915.  Session  Acts  1911, 
p.  56. 

The  Legislature  of  1913  again  amended  the 
act  by  extending  the  time  within  which  the 
reconstructed  sewage  systems  should  be  com- 
pleted to  January  1, 1916.  Session  Acts  1913, 
p.  405. 

The  Legislature  of  1915  amended  the  act 
by  extending  the  time  within  which  the  re- 
constructed sewage  systems  should  be  com- 
pleted to  January  1,  1918.  Session  Acts  1915, 
p.  361. 

The  Legislature  of  1917  passed  two  sepa- 
rate and  distinct  acts,  each  of  which  had  to 
do  with  the  subject  of  the  removal  of  sew- 
age and  other  poisonous  and  deleterious  sub- 
stances from  the  waters  of  the  lakes,  rivers, 
streams,  and  ditches  of  the  state.  The  act 
of  March  8,  1917  (Session  Acts  1917,  p.  51), 
made  It  the  duty  of  the  Attorney  General, 
the  consent  of  the  Governor,  to  com- 
such  action  or  actions,  suit  or  suits, 
againsfr.^^y  »°'l  ^U  persons,  municipalities, 
towns,  c'^^s,  corporations,  or  associations, 
as  may  be  necessary  to  prevent  or  restrain 
the  pollution  .<>'  ""y  public  stream  or  streams 


running  in,  iriiP'  or  through  the  state  of  Ne- 
^he  "       

■■>, 


vada,    whether  Y^^  source  of  pollution  be 


within  or   without-^®  ^^^  <>'  Nevada. 

The  Act  of  Marchv^'^'  ^^^"^  (Session  Acts 
1917,  p.  412),  repealed  ^l^»«  »<*  «'  March  20, 
1903,  with  Its  several  am  °n^™e'itS'  *"><!  ™*de 
no  provision  for  time  durlt?^  which  cities  or 

/ullty  Va'mlsdemeano^Tndl  t^'^n^  ^^^^^  P^Pa^  'o""  o^^'V^^XlZ^l 
thereof  in  any  court  of  compe-    removal  of  sewage  or  the  like.  v"y  '"®  latter 

act  It  is  provided,  inter  alia:      \ 

"Any  person  or  persons,  firm,  cor^*"^?  *^'5*** 
ration  or  association,  city  or  town  wV°  ^""'^  °^ 
posit,  or  who  shall  permit  or  allow  1^7  .person 
or  persons  In  their  employ  or  under  OC."'  "*"' 
trol,  management  or  direction  to  deposivi"*  ""? 
of  the  waters  of  the  lakes,  rivers,  streaiT.^'  f" 
ditches  in  or  running  into  or  through  th\,?'^ 
of  Nevada,  or  cause  to  be  washed  or  infY'*"^ 


into  any  of  said  waters,  or  place  or  dilj  - 
where  the  same  may  be  washed  or  infilteret\°" 
to  any  of  said  waters,  any  sawdust,  pulp  xi^ 
rubbish,  filth,  or  poisonous  or  deleterious  3P  # 
stance  or  substances  which  affects  the  health 
persons,  fish  or  live  stock,  or  renders  said  -^ 
tere  unpalatable  or  distasteful,  shaU  be  deemS 
guilty  of  a  misdemeanor  and  upon  convietio 
thereof  in  an^  court  of  competent  jurisdictiol 
shall  be  fined  in  a  sum  not  less  than  fifty  (%'^n\ 
dollars,  nor  more  than  five  hundred  (SSOOV  dni' 
lars,  exclusive  of  court  costs." 

Here  we  find  successive  legislative  act* 
bearing  upon  and  having  to  do  with  the  sub- 
Ject  of  the  removal  of  sewage  and  other  dele- 
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terions  and  polsonons  substances  from  the 
paUlc  waters  of  the  state.  The  several -ses- 
sion acts  amending  the  statute  of  1903  ex- 
tended the  time  during  which  the  work  of 
reforming  and  reconstructing  sewage  systems 
of  the  cities  affected  should  be  accomplished. 

It  is  admitted  that  the  city  of  Reno,  sltn- 
ated  as  it  is  upon  the  Truckee  river,  is  one 
of  the  cities  directly  afFected  by  the  act  of 
1903  and  its  several  amendments. 

The  Legislature  of  1915,  evidently  with  a 
view  to  the  accomplishment  of  the  matter 
sought  to  be  brought  about,  not  only  fixed 
the  time  at  which  the  city  of  Reno  should 
have  Its  sewage  removed  from  the  Truckee 
river,  but,  to  Insure  the  accomplishment  of 
this  object,  amended  a  section  of  the  city 
charter,  and  therein  directed  the  city  council 
of  the  dty  of  Reno  to  segregate  a  portion  of 
the  tax  raised  for  general  purposes  and 
place  the  same  In  a  special  fund  to  be  used  for 
that  purpose,   "and  for  no  other  purposci" 

The  language  of  subdivision  3  of  section 
10  of  article  12  of  the  city  charter,  as  amend- 
ed in  1915,  is  direct,  positive,  explicit.  It  re- 
quires 15  per  cent  of  the  taxes  imposed  for 
general  purpose  and  levied  ui)on  all  real 
and  personal  property  within  the  city  oF 
Reno  to  be  set  aside  in  a  special  fund  to  pro- 
vide .for  a  special  thing,  to  wit,  a  sewage  dis- 
posal plant  or  system  for  the  city,  and  direct- 
ed that  the  money  thus  raised  and  funded 
should  be  used  for  "no  other  purpose."  If 
the  Legislature  of  1917  had  been  less  emphat- 
ic in  its  enactments  requiring  cities  of  the 
class  of  which  Reno  is  admitted  to  be  one 
to  remove  their  sewage  from  the  public  wat- 
ers, the  contention  of  petitioner  here  might 
be  received  with  more  favor. 

Mr.  Sutherland,  in  his  work  on  Statutory 
Construction,  tells  us,  and  the  text  of  the 
learned  author  is  supported  by  splendid  au- 
thority, that: 

"Subsequent  legislation  repeals  previous  in- 
consistent legislation,  whether  it  expressly  de- 
clares such  repeal  or  not.  In  the  nature  of 
things  it  would  be  so,  not  only  on  the  theory 
of  intentioii,  but  because  contradictiops  cannot 
stand  toffetber.  The  intention  to  repeal,  how- 
ever, will  not  be  presumed,  nor  the  effect  of  re- 
peal admitted,  unless  the  inconsistency  is  un- 
avoidable, and  only  to  the  extent  of  the  repug- 
nance. Implied  repeals  are  not  favored.  One 
statute  is  not  repugnant  to  another  unless  tbey 
relate  to  the  same  subject  and  are  enacted  for 
the  aame  purpose.  When  there  is  a  difference 
in  the  whole  purview  of  two  statutes  apparently 
relating  to  the  same  subject,  the  former  is  not 
repealed."  Sutherland  on  Statutory  Construc- 
tion, f  138,  p.  180. 

Keeping  this  rule  In  mind,  let  ns  examine 
the  amendment  of  1915  and  compare  It  with 
that  of  1017. 

The  amended  charter  of  1915,  carrying  out 
a  specific  and  consistent  policy,  created  by 
plain  and  unmistakable  language  a  specific 
fund,  and  with  the  emphasis  of  plain  lan- 
guage limited  the  use  and  purpose  of  the  mon- 
ey therein.  The  purview  of  that  statute  re- 
mained intact  and  the  purpose  for  the  fund 
created  remained  uppermost  even  after  the 
enactment  of  the  1917  statute. 
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The  act  of  1915  amending  the  dty  charter 
of  the  city  of  Reno,  creating,  as  it  did,  a 
special  fund,  must  be  .regarded  as  existing 
co-operatively  with  the  act  of  the  same  Leg- 
islature extending  the  time  within  which 
the  thing  for  which  this  special  fund  was 
created  should  be  accomplished.  Moreover, 
It  must  be  regarded  as  a  part  of  the  general 
plan  adopted  by  the  Legislature  for  the  ac- 
complishment of  a  given  purpose  and  policy. 
In  view  of  the  fact  that  the  Legislature  of 
this  state  continued  Its  policy  of  requiring 
sewage  and  deleterious  matter  to  be  removed 
from  the  public  streams  as  evidenced  by  the 
acts  of  1917,  we  would  not  be  justified  in  say- 
ing that  by  an  implication  found  in  another 
act  of  the  same  Legislature  it  Intended  to 
take  away  the  means  whereby  the  thing 
sought  to  be  made  effective  could  be  accom- 
plished. In  view  of  the  policy  of  our  Leg- 
islature written  into  the  several  session  acts 
from  1903  until  the  present  time,  and  in  view 
of  the  absence  of  specific  legislation  bearing 
upon  a  fund  directly  created  for  the  purpose 
of  carrying  out  this  policy.  It  would,  in  our 
judgment,  do  violence  to  every  rule  of  statu- 
tory construction  to  say  that  by  Implication 
the  Legislature  did  the  idle  thing  of  direct- 
ing a  city  to  remove  its  sewage  from  a  public 
stream,  directing  the  Attorney  General  of 
the  state  to  commence  an  action  for  the  ac- 
complishment of  such  a  result,  and  at  the 
same  time  and  In  the  same  session  pass  an 
act  taking  from  the  city  the  means  whereby 
such  a  result  might  be  accomplished  and  such 
a  suit  avoided. 

The  effects  and  consequences  of  a  statute 
must  be  considered  and  weighed  in  its  con- 
struction where  the  precise  Intent  Is  not  plain 
or  where  the  language  Is  obscure  or  ambigu- 
ous. We  must  not  lose  sight  of  the  object 
sought  to  be  accomplished  by  the  fund  spe- 
cifically created  by  the  amendment  of  1915. 
If  In  1917  the  Legislature  had  Intimated  that 
it  had  abandoned  its  persistrait  policy  In  fur- 
therance of  which  this  fund  was  created,  then 
Indeed  there  might  be  some  room  for  de- 
claring that  the  Legislature  intended  to  do 
away  with  this  fimd  and  permit  the  money  to 
be  devoted  to  another  use. 

"The  Legislature,"  says  Mr.  Sutherland,  "are 
presumed  to  know  existing  statutes,  and  the 
state. of  the  law,  relating  to  the  subjects  with 
which  they  deal.  Hence  that  they  would  ex- 
pressly abrogate  any  prior  statutes  which  are  in- 
tended to  be  repealed  by  new  legislation.  Where 
there  is  no  express  repeal,  none  is  deemed  to  be 
intended,  unless  there  is  such  an  inconsistency 
as  precludes  this  assumption  ;  then  it  yields  only 
to  the  extent  of  the  conflict.  Regard  must  be 
had  to  all  the  parts  of  a  statute,  and  to  the  other 
concurrent  legislation  in  pari  materia;  and  the 
whole  should,  if  possible,  be  made  to  harmonize; 
and  if  the  sense  be  doubtful,  such  construction 
should  be  given,  if  it  can  be,  as  will  not  conflict 
with  the  general  principles  of  law,  which  it  rnay 
be  assumed  the  Legislature  would  not  intend  to 
disregard  or  change."  Sutherland  on  Statutory 
Construction,  i  287,  p.  371.. 

See  State  v.  Donnelly,  20  Nev.  214, 19  Pac. 
680;  In  re  WaU^'s  Eatate^  U  Ner.  aea 
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In  the  case  of  Abel  t.  Bggers,  86  Nev.  381, 
136  Pro.  108,  we  said: 

"It  U  aUo  a  well-cecognized  principle  that 
Btatntea  relatine  to  the  aame  matter  which  can 
stand  together  should  be  construed  ao  as  to  make 
each  effective.  State  ▼.  Donnelly,  20  Nev.  214 
ri9  Pae.  680];  State  v.  Rogers,  10  Nev.  819; 
State  V.  Hoover,  6  Nev.  141.  In  the  interpre- 
tation of  statutes  the  courta  so  construe  them  as 
to  carry  out  the  manifest  purpose  of  the  Legis- 
lature, and  sometimes  this  baa  been  done  in 
opposition  to  the  words  of  the  act  Gibson  ▼. 
Mason,  S  Ner.  283." 

The  Legislature  created  the  fund  here  In 
question  by  specific  terms,  using  language 
certain,  positlTe,  unmistalcable.  The  Legis- 
lature of  1917  discontinued  the  source  from 
which  this  special  fund  derived  its  moneys. 
Nowhere  in  the  amendatory  act  of  1917  does 
the  Legislature  specifically  or  directly  de- 
clare that  the  moneys  now  in  this  special 
fund  shall  be  Interfered  with.  The  fund  In 
which  this  money  was  held  Is  not  mentioned. 
Does  a  repeal  of  the  diversion  of  revenue  dis- 
pose of  moneys  already  collected  and  held  In 
fecial  assignment  for  a  specially  legislated 
purpose?  The  Legislature  of  1915  provided 
for  the  collection  of  this  money,  for  Its  diver- 
sion, and  for  its  being  "set  aside  in  a  special 
fund  to  provide  for  a  sewage  disposal  plant, 
etc"  Did  the  Legislature  of  1917  at  any 
place  in  their  enactments  say  that  this  mon- 
ey theretofore  collected  and  "set  aside  in  a 
special  fund  to  provide  for  a  sewage  disposal 
plant"  might  be  transferred  to  the  general 
fund  of  the  city?  Did  the  Legislature  of 
1917  anywhere  mention  this  specially  created 
sewage  disposal  fund  or  the  moneys  therein 
contained?  The  answer  to  this  must  be  in 
the  negative.  How,  then,  can  the  prevailing 
opinion  find  comfort  in  the  language — where 
does  it  find  support  for  the  expression: 

"The  proviso,  therefore,  is  an  affirmative  dec- 
•  laration  to  the  effect  that  the  city  may  transfer 
Uie  fund  in  question  to  the  general  fund." 

The  most  that  can  be  said  of  the  language, 
and  indeed  the  most  that  is  claimed  by  the 
argument  of  counsel,  is  that  by  implication 
the  Legislature  referred  to  this  fund. 

The  prevailing  opinion  loses  its  force  be- 
cause it  rests  in  its  entirety  on  a  statement 
unfounded,  unsupported.  Tiie  Legislature  no- 
where made  an  affirmative  declaration  as  to 
this  specific  fund;  and  even  If  it  were  ad- 
mitted by  the  pleadings  that  the  "language 
of  the  proviso  can  relate  only  to  the  special 
fund  authorized  by  the  act  dl  1915,"  such 
admission,  if  it  could  be  found,  would  not 
malce  an  afiirmative  declaration  out  of  that 
which  is  in  fact  only  language  of  indirection 
and  uncertainty. 

The  matter  before  us  is  not  one  which 
deals  primarily  with  the  question  of  repeal. 
It  is  rather  one  which  calls  for  the  considera- 
tion of  the  effect  of  an  independent  enact- 
ment by  way  of  proviso.  The  amendatory 
statute  of  1917  deals  in  futuro,  not  in  pras- 
senti.  It  does  away  with  the  futuie  segrega- 
tion of  revenue  to  the  special  fund.  The 
special  fund,  as  It  existed  at  the  time  of  the 


enactment  of  the  amendatory  statute,  is  not 
mentioned,  and  reference  to  it  can  only  be 
presumed  by  Implication.  If  the  legislative 
policy  and  contemporaneous  legislation  re- 
fute the  presumption  that  the  Legislature  by 
the  proviso  here  in  question  Intended  to  af- 
fect the  special  fund  previously  created  for 
sewage  disposal  purposes,  then  it  is  our  duty 
to  so  hold.  The  very  fact  that  the  Legisla- 
ture of  1917  so  framed  the  pollution  statute 
heretofore  quoted  as  -to  declare  by  specific 
language  that: 

"Any  •  •  •  city  or  town  who  shall  de- 
posit, or  who  shall  permit  or  allow  any  person 
or  persons  in  their  employ  or  under  their  coo- 
troL  *  *  *  to  deposit  in  any  of  the  waters 
•  *  *  of  the  rivers  •  •  •  any  •  •  • 
filth,  •  •  •  which  affecta  the  health  of  per- 
sons, fish  or  live  stock,  or  renders  said  waters 
unpalatable  or  distasteful,  shall  be  deemed 
guilty  of  a  misdemeanor    •    *    • " 

— the  very  fact  that  this  legislation  was  en- 
acted without  giving  the  cities  or  towns  there- 
by affected  time  to  adjust  their  sewage  sys- 
tems as  had  been  done  by  previous  Legisla- 
tures, speaks  emphatically  as  to  the  policy  of 
the  Legislature  of  1917  on  the  question  of 
sewage  disposal.  This  of  itself  refutes  the 
Idea  that  the  Legislature  Intended  to  tatce 
away  the  funds  already  segregated  by 
special  legislation  for  the  special  pur- 
pose of  sewage  dl.spoeal.  Did  the  Legisla- 
ture make  a  mandatory  order  as  to  .sewage 
disposal  and  at  the  same  time  take  away  from 
the  city  the  specially  provided  means  where- 
by that  order  could  be  complied  with?  If  it 
had  done  tills  by  specific  legislation,  using 
plain  and  unmistakable  language  as  to  the 
transfer  of  the  fund  in  question,  it  would  be 
an  iqconsisteut  thing,  to  say  the  least.  But 
where  Implication  only  is  relied  on,  we  are 
not  allowed  to  indulge  In  other  than  the  as- 
sumption of  consistency  by  the  legislative 
branch  of  our  government.  Was  the  Legisla- 
ture of  1917  guilty  of  indulging  in  contra- 
dictory policies?  Did  it  provide  for  the  bring- 
ing of  suits  by  the  Attorney  General  to  pro-  . 
hibit  stream  pollution,  and  at  the  same  time 
authorize  doing  away  with  a  special  fund 
specially  segregated  for  the  special  pur[)ose  of 
sewage  disposal  and  which  was  held  by  a 
city  for  that  and  for  no  other  puriwse? 

Again,  did  the  repeal  of  the  act  of  1915  by 
a  subsequent  Legislature  repeal  by  implica- 
tion or  otherwise  the  pollution  statute,  to 
comply  with  which  this  special  fund  was 
alone  usable?  The  only  answer  to  the  lat- 
ter is  that  the  Legislature  of  1917  made  the 
policy  against  stream  pollution  more  emphat- 
ic and  peremptory.  It  thereby  made  the  use 
and  purpose  to  which  this  special  fund  was 
alone  applicable  one  of  immediate  existence 
rather  than  of  future  emergency,  one  which 
required  the  Immediate  application  of  the 
fund  to  the  special  purpose  for  which  it  was 
specially  created.  Was  this  fund  as  it  stood 
sufficient  to  accomplish  the  thing  for  which 
it  was  created?  We  do  not  know.  Was  the 
money  already  in,  the  fund  an:q;>le  to  complete 
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a  ayeban  of  sewage  disposal  already  ad- 
vanoed,  and  hence  In  the  judgment  of  the 
I/eglslatore  the  segregation  of  revenue  pro- 
vided for  by  the  former  Legislature  should  be 
discontinued?  We  are  not  advised.  What 
we  do  know  Is  that  the  purpose  to  be  ac- 
complished by  the  fund  was  a  thing  re-enun- 
ciated by  the  legislature  of  1917. 

The  fund  existed.  The  object  for  which 
the  fund  was  specially  created  was  still  pres- 
ent and  unaccomplished.  Contemi>oraneous 
legislation  required  this  special  object  to  be 
accomplished.  If  there  Is  any  presumption 
to  be  Indulged  In,  it  must  be  resolved  by  the 
court  on  the  side  of  consistency,  and  we  are 
bound  to  construe  the  language  of  the  legis- 
lature, in  view  of  the  failure  of  that  body  to 
specifically  designate  the  fund,  to  have  no 
reference  to  this  special  sewage  disposal  fund 
which  was  declared  by  tlie  Legislature  that 
created  It  as  one  expendable  for  no  other 
purpose. 

The  assertion  of  the  prevailing  optnloo  as 
to  cities  being  Instrumentalities  of  the  state 
Is  elementary;  that  question  Is  not  before 
us.  We  are  asked  here  to  construe  an  indi- 
rect, uncertain  proviso  which  falls  to  mention 
the  speclllc  fund  which  respondents  In  their 
official  capacity  refuse  to  transfer.  If  the 
special  sewage  disposal  fund  were  specific- 
ally mentioned  in  the  proviso,  this  contro- 
versy, I  apprehend,  would  not  be  hera 
Moreover,  contemporaneous  legislation  sup- 
ports the  assumption  that,  if  the  proviso 
found  lu  the  statute  of  1917  had  specifically 
named  the  special  sewage  disposal  fund  of 
the  dty  of  Reno,  It  would  not  be  found  to-day 
upon  the  statute  books,  and  we  would  not 
Iiave  been  called  upon  to  construe  or  inter- 
pret   The  prevailing  opinion  says: 

"It  is  obvious  that  the  restrictions  imposed 
by  the  amendatory  act  of  1915  ore  retained  in 
the  amendatory  act  of  1917,  except  the  require- 
ments that  15  per  cent,  of  the  tax  levied  and 
collected  for  general  purposes  shall  be  set  aside 
in  a  special  fund  to  provide  for  a  sewage  dis- 
posal plant  or  system  for  the  city,  which  is 
omitted." 

What  has  this  to  do  with  the  thing  already 
existent?  What  has  this  to  do  with  the 
money  already  segregated  and  funded  in  ac- 
cordance with  previous  law?  Did  the  mere 
discontinuance  of  the  segregation  of  15  per 
cent,  of  the  tax  levy  in  any  way  affect  the 
fund  already  established?  True,  the  fund 
would  not  grow  in  amount  after  the  passage 
of  the  statute  of  1917,  but  this  in  no  wise 
affected  the  money  already  in  the  fund  col- 
lected at  a  former  time.  If  the  Legislature 
of  1917  had  intended  to  provide  for  the  di- 
version of  this  fund,  why  did  it  not  mention 
socb  si>eclal  sewage  disposal  fund?  Are  we 
not  bound,  in  view  of  contemporaneous  leg- 
islation, to  construe  the  absence  of  such  spe- 
cific mention  or  designation  as  the  very 
strongest  manifestation  in  favor  of  the  leg- 
islative Intent  being  to  leave  this  sewage 
diqitosal  fund  to  be  devoted  to  the  purpose 


for  which  it  was  created?    nte  prevailing 
opinion  says: 

"It  is,  no  doubt,  a  well-settled  rule  in  the  con- 
struction of  statutes  thot,  where  a  statute  pro- 
vides, as  in  this  case,  that  a  certain  former  stat- 
ute is  'hereby  amended  so  as  to  read  as  follows,' 
any  provision  of  such  former  statute  which  is 
not  found  in  the  new  statute  is  repealed." 

Admitting  all  this,  What  has  it  to  do  with 
the  situation?  The  statute  of  1917  admit- 
tedly repealed  the  statute  which  provided 
for  the  diversion  of  15  per  cent,  of  the  tax 
levy.  Hence  that  diversion  was  to  be  no 
longer  made  by  the  financial  department  of 
the  city  government.  If  the  Legislature  of 
1917  had  in  specific  language  discontinued 
the  segregation  of  revenue  to  the  state  sink- 
ing fund  for  the  redemption  of  outstanding 
state  bonds,  would  that  of  Itself  authorize 
the  state  controller  to  transfer  moneys  al- 
ready held  in  such  sinking  fund  to  the  gen- 
eral fund  of  the  state?  The  language  of  the 
proviso  is: 

"That  all  moneys  now  held  in  «ny  special 
fund  not  herein  provided  for  may  be  transfer- 
red to  the  general  fund  of  the  city." 

What  word,  I  ask,  in  this  proviso  'wnyeys 
the  sense  of  "aflBrmative  declaration"?  -What 
word  in  this  proviso  points  specificaily  to 
the  fund  in  question?  Shall  we  read  some- 
thing into  this  statute  not  specifically  found 
there?  My  understanding  was  that  we  were 
called'  upon  to  construe  a  statute,  not  to 
legislate. 

The  acts  of  the  respondents  in  their  ofiida' 
capacity  as  city  auditor  and  city  treasurer 
in  segregating  15  per  cent  of  the  tax  collect- 
ed pursuant  to  the  1915  statute  was  not  ona 
Involving  discretion  on  their  part,  but  rather 
was  it  expressly  commanded  by  law.  The 
creation  of  the  fund  was  mandatory,  and  was 
directed  for  a'  given  and  ^eclflc  purpose. 
That  purpose  was  of  a  public  nature,  one  in 
which  the  entire  state  was  Interested.  It 
was  a  purpose  growing  out  of  a  prescribed 
and  long-continued  policy.  This  policy  was 
made  more  emphatic  by  the  acts  of  the  Leg- 
islature of  1917.  The  purpose  for  which  this 
special  fund  had  been  created  has  never  been 
accomplished.  No  other  means  of  accom- 
plishing this  purpose  has  been  expressly  pro- 
vided. These  are  the  salient  facts  which 
refute  the  Idea  that  the  Legislature  of  1917 
intended  to  dissipate  this  fund.  The  con- 
struction of  the  sewage  disposal  plant  was 
not  a  matter  in  which  the  dty  alone  was 
interested.  The  state,  by  whose  repeated 
mandate  the  pollution  of  the  river  was  de- 
dared  obnoxious,  was  an  interested'  party. 
The  state  had  directed  the  segregation  of 
this  money  into  a  special  fund  to  be  devoted 
to  the  eradication  of  the  evil.  It  would 
seem  to  require  more  than  a  mere  omission 
of  the  mention  of  this  fund  In  the  statute  of 
1917  to  Induce  the  conclusion  that  the  Leg- 
islature Intended  the  fund  to  be  devoted  to 
another  purpose.    This  Is  especially  true  in 
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view  of  the  failure  of  the  Legislature  of  1917 
to  make  even  the  slightest  mention  of  this 
special  fund.  The  state,  and  not  the  city, 
created  this  fund.  The  state,  and  not  the 
dty,  declared  the  object  to  which  it  should 
be  devoted.  The  state  is  a  party  interested 
in  this  tani  so  long  as  the  object  is  unaccom- 
plished. This  being  true,  it  would,  in  view 
of  the  policy  of  the  state,  seem  to  require 
more  than  mere  words  of  indirection  to  war- 
rant a  conclusion  which  would  authorize  the 
application  of  this  fund  to  another  purpose. 

In  the  concurring  opinion  of  Mr.  Justice 
COLEMAN  I  find  the  query: 

"In  other  words,  if,  notwithstanding  the  pol- 
icy of  the  state  as  to  preventing  the  pollunon 
of  the  public  streams,  the  Legislature  repealed 
the  provision  in  the  act  of  1915  providing  for 
the  creation  of  the  fund  for  the  construction  of 
the  sewage  disposal  plant,  why  should  that  gen- 
eral policy  enter  into  consideration  in  determin- 
ing the  force  and  effect  of  the  portion  of  the 
amendatory  act  of  1917  which  empowers  the 
city  to  transfer  the  special  fund  to  the  general 
fund?" 

It  is  evident,  from  a  reading  of  both  the 
prevailing  and  concurring  opinions,  that  my 
learned  Associates  fail  to  distinguish  be- 
tween that  principle  of  law  which  holds  stat- 
utory provisions  to  be  in  pari  materia  and 
that  cardinal  principle,  elementary  in  stat- 
utory construction,  which  requires  a  court 
in  its  attempt  to  arrive  at  the  intention  of 
the  Legislature  to  look  to  contemporaneous 
acts.  It  is  not  a  question  here  as  to  whether 
the  statutes  relative  to  stream  pollution  and 
that  relative  to  the  creation  or  elimination 
of  tills  particular  fund  are  in  pari  materia. 
We  are  construing  a  statute,  and  we  have  a 
right  and  it  is  our  duty  to  perform  this  judi- 
cial act  guided  by  cardinal  rules  and  prin- 
ciples laid  down  by  text-writers  and  author- 
ities applicable  to  the  question.  The  lan- 
guage of  the  proviso  in  the  statute  under 
consideration  has  been  treated  in  both  the 
prevailing  and  concurring  opinions  as  though 
it  were  specific  direct,  positive,  when,  as  a 
matter  of  fact,  the  most  that  is  contended 
for  it  by  the  brief  and  argument  of  most  able 
counsel  is  that  it  is  inferential,  implicative. 

The  writ  should  have  been  denied. 

(«  Nev.  170) 

WREN  et  aL  ▼.  DIXON.    (No.  2259.) 
(Supreme  Court  of  Nevada.    July  6,  1917.) 

1.  (30UBT8  <S=»396(e)— Federal  Supbems 
Court— Review  or  State  Coubt— Federal 
Question. 

To  suggest  (»  set  up  a  federal  question  for 
the  first  time  in  a  petition  for  rehearing  in  the 
highest  court  of  the  state  is  not  in  time. 

2.  CouBTs  €=»397— Review  by  Federal  Su- 
preme Court — Federal  Question. 

In  an  action  to  quiet  title  to  a  mining  daim 
and  mill  site  claimed  under  a  United  States  pat- 
ent duly  recorded,  where  the  agreed  statement  of 
facts  asserted  defendant's  adverse  possession  un- 
der a  certificate  of  tax  sale,  and  precluded  the 
idea  of  plaintiff's  possession,  the  court's  asser- 


tion that  plaintiff  had  never  taken  possession 
was  within  the  record,  especially  where  the 
judgment  for  defendant  did  not  turn  upon  sudi 
assertion,  and  a  petition  for  a  writ  of  error  to 
the  United  States  Supreme  Court  on  the  ground 
that  the  court's  opinion  raised  a  federal  ques- 
tion would  be  denied. 

Appeal  fix>m  District  Court,  Eureka  Coun- 
ty;  Peter  Breen,  Judge, 
i    Petition  for  writ  of  error  to  United  States 
Supreme  Court    Petition  denied. 

For  former  opinion,  see  161  Pac.  722. 

Sweeney  &  Morehouse,  of  Reno,  for  ap- 
pellants. Henderson  &  Caine  and  R.  Carey 
Van  Fleet,  all  of  Elko,  for  respondent 

McCARRAN,  O.  J.  The  earnestness  with 
which  this  petition  for  writ  of  error  was 
presented  has  caused  me  to  give  it  more  than 
usual  attention.  Especially  is  this  true  in 
view  of  the  fact  that  a  similar  application 
may  be  made  to  any  of  the  justices  of  the 
Supreme  Court  of  the  United  States. 

(1,21  It  must  be  understood  that  in  the 
-first  instance  no  federal  question  or  matter 
of  which  the  federal  court  would  take  cog- 
nizance was  presented  to  this  tribimal.  It 
was  only  on  petition  for  rehearing  that  a 
federal  question  was  suggested.  The  Su- 
preme Court  of  the  United  States  has  on  a 
number  of  occasions  laid  down  the  rule  that 
to  suggest  or  set  up  a  federal  question  for 
the  first  time  in  a  petition  for  rehearing  in 
the  highest  court  of  the  state  is  not  in  time. 
Encyclopedia  of  United  States  Supreme  Court 
Reports,  voL  1,  p.  624.  Petitioner  here  con- 
tends that  the  authorities  supporting  the 
text  here  cited  are  not  pertinent  or  binding 
in  the  matter  at  bar,  inasmuch  as  the  fed- 
eral question  sought  to  be  raised  was  not  in 
existence  until  after  the  filing  of  our  opinion 
and  decision.  In  other  words,  petitioner  con- , 
tends  that  by  the  decision  of  this  court  the 
federal  question  was  created. 

This  case  was  tried  in  the  court  below, 
and  came  to  this  court  upon  an  agreed  state- 
ment of  facts,  one  phase  of  which  was  that 
defendant,  respondent  here,  held  the  property 
in  question  by  adverse  possession  as  against 
appellants,  and  the  agreed  statement  of  facts 
in  that  respect  sets  forth  as  follows: 

"That  immediately  after  the  receipt  by  the 
said  Thomas  Dixon  of  the  certificate  of  sale  of 
said  patented  mine  and  mill  site  for  the  nonpay- 
ment of  taxes  for  the  year  1009,  he,  the  said 
Thomas  Dixon,  defendant  herein,  entered  into 
the  possession  of.  said  patented  mine  and  mill 
site,  and  has  remained  in  the  actual,  continued, 
open,  notorious,  and  exclusive  possession  there- 
of, claiming  the  same  adversely  to  all  persons, 
since  the  month  of  January,  1910;  that  during 
the  years  1910,  1911,  1912,  and  1914  the  county 
assessor  assessed  said  property,  to  wit,  said  pat- 
ented mine  and  mill  site,  to  the  defendant  herein 
in  the  manner  provided  by  law,  and  the  defend- 
ant herein  paid  all  of  the  taxes  so  levied  and  as- 
sessed against  the  said  property  for  the  years 
1910,  1911,  1912,  and  1914  to  the  county  treas- 
urer and  ex  officio  tax  receiver  of  Eureka 
county,  state  of  Nevada." 
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Here  was  an  agreed  statement  of  a  fact, 
the  elements  of  which  were  Intended  to  sup- 
port the  claim  of  adverse  possession.  This 
statement  of  fact,  couched  In  the  language  in 
which  we  find  it,  asserting  posaesslon  In  tlie 
respondent,  Dixon,  precluded  the  Idea  of  pos- 
session In  the  appellant  Mary  Wren,  either 
as  an  Individual  or  in  her  official  capacity 
as  executrix.  This  statement  was  to  my 
mind  sufficient  to  warrant  the  assertion 
found  in  the  opinion  of  tliis  court  that  the 
property  In  -question  here  had  never  been  tak- 
en possession  of  by  the  executrix.  If  posses- 
sion had  ever  been  taken  of  the  property  by 
the  executrix,  the  record  is  slleut,  save  and 
except  that  by  this  statement  of  fact  it  Is 
said  that.  If  possession  had  ever  been  taken 
of  the  property  by  the  executrix.  It  was  at  a 
time  so  far  remote  that  the  statute  of  limi- 
tation had  run  in  establishment  of  adverse 
possession  in  favor  of  the  respondent.  Ab- 
sence of  possession  by  the  executrix  was  the 
basis  of  one  of  the  defenses  urged  by  peti- 
tioner. 

The  assertion  of  this  court  to  the  effect 
that  the  executrix  had  never  taken  posses- 
sion of  the  prc^)erty  was,  as  I  view  it,  but 
minor  and  insignificant ;  however,  it  did  not 
go  beyond  the  record  for  the  fact  asserted. 
The  assertion  of  this  court  in  this  respect 
may,  in  my  Judgment,  be  said  to  rest  square- 
ly upon  the  agreed  statement  of  fact  as  to 
the  actual,  continuous,  open,  notorious,  and 
exclusive  possession  of  the  respondent. 

It  is  my  conclusion:  First,  that  there  be- 
ing no  federal  question  presented  to  this 
court  In  the  first  Instance,  the  suggestion  of 
such  comes  too  late  on  petition  for  rehearing ; 
secondly,  this  court  in  making  the  assertion 
that  the  property  in  question  had  never  been 
taken  possession  of  by  the  executrix  did  not 
go  outside  the  record,  but,  even  should  it  be 
conceded,  for  argument's  sake,  that  in  making 
this  assertion  this  court  did  find  beyond  the 
record,  the  final  conclusion  and  Judgment  of 
the  court  did  not  turn  upon  that  assertion, 
nor  was  the  assertion  a  vital  or  essential 
element  In  arriving  at  the  conclusion  which 
led  to  the  judgment  In  this  case.  In  other 
words,  the  law  as  laid  down  in  the  opinion 
and  decision  warranted  the  conclusion  ar- 
rived at,  regardless  of  the  question  as  to  pos- 
session by  the  executrix. 

Petition  for  a  writ  of  error  is  denied. 

(66  Okl.  94) 

BliAOKWBLL  v.  HARTS  et  al.     (No.  7872.) 

(Supreme  Court  of  Oklahoma.     July  31,  1917. 

Rehearing  Denied  Sept.  IS,  1917.) 

(Syllalut  by  the  Court.) 

1,  Indians  <8=>15(1)  —  Lands  —  Residence 

—Conveyance. 

Until  a  Mississippi  Choctaw  Indian  has,  in 

good   faith,   resided  for  three  years  upon  land 

certified  to  him,  and  made  proof  thereof  as  re- 

?oired   by   act  of  CJongress,   approved   July   1, 
002  '.^2  Stat.  641,  c.  1362),  commonly  called 


the  "Supplemental  Treaty,"  of  said  continuons 
bona  fide  residence,  no  alienable  interest  is  ac- 
quired by  such  Indian  to  the  lands  certified  to 
him,  and  cannot  legally  convey  the  eame. 

2.  Taxation  €=3181  —  Indians  —  Aixotted 
Land. 

Lands  certified  to  a  Mississippi  Choctaw  In- 
dian under  the  act  of  Cong,  of  July  1,  1902. 
commonly  called  the  "Supplemental  Treaty, 
are  not  subject  to  be  taxed  until  after  proof  of 
bona  fide  residence  upon  said  land,  as  rec}uired 
by  said  act,  is  made  and  lands  are  alienated  by 
such  allottee  after  the  making  of  such  proof  and 
the  sale  of  said  lands  for  taxes,  prior  to  the 
expiration  of  tho  time  such  lands  are  exempted 
from  taxation,  is  void. 

3.  Lis  Pendens  ®=>24(4)— Bona  Fide  Pub- 
CHASEB — Record. 

Where  pending  an  action  for  the  recovery  of 
land  the  defendant  acquires  deeds  from  the  for- 
mer owners  of  said  land,  he  is  put  upon  inquiry 
as  to  the  title  of  the  plaintiS,  and  if  such  in- 
quiry would  disclose  that  the  plaintiff  had  valid 
prior  unrecorded  deeds  to  the  lands  in  contro- 
versy from  the  defendant's  grantors,  such  un- 
recorded deeds  of  plaintiff's  evidence  a  superior 
tide  in  plaintiff  to  the  title  of  the  defendant, 
and  defendant  is  not  an  innocent  purchaser. 

4.  Sufficiency  of  Evidence. 

The  evidence  in  this  case  has  been  carefully 
examined,  and  the  weight  thereof  found  to  be 
clearly  against  the  judgment  rendered,  and 
hence  such  judgment  must  be  reversed. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Carter  CJounty; 
W.  F.  Freeman,  Judge. 

Action  by  A.  P.  Blackwell  against  H.  B. 
Harts  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Reversed  and  re- 
manded, with  instructions. 

Hatchett  &  Ferguson,  of  Durant,  for  plain- 
tiff in  error.  H.  B.  Harts,  L.  S.  Dolman, 
of  Ardmore,  for  defendants  in  error. 

COLLIER,  0.  This  is  an  action  brouj^t 
by  the  plaintiff  in  error,  hereinafter  styled 
plaintlfl!,  against  defendants  in  error,  here- 
inafter styled  defendants,  to  remove  cloud 
upon  the  titles  to  lands  described  In  the 
petition,  and  to  recover  possession  of  said 
lands. 

On  the  trial  the  plaintiff  testified  as  fol- 
lows: 

"I  was  living  in  Durant,  Bryan  county,  Okl., 
during  the  years  1908,  1909,  (?),  1912,  1913, 
and  1914,  and  am  living  there  now.  I  purchas- 
ed the  lands  in  controversy  from  George  A. 
Dees  and  Mary  E.  Wood  during  the  year  1908, 
the  date  as  shown  by  the  deeds  being  August 
15,  1908.  I  paid  the  consideration  as  shown  in 
the  deeds.  I  identify  the  deed  executed  by 
George  A.  Dees  as  Plaintiff's  Exhibit  A,  and 
same  is  offered  in  evidence  as  part  of  my  testi- 
mony. After  I  purchased  the  lands  I  rented 
same  to  Mr.  Gill,  who  has  had  charge  of  the 
lands  for  me  since  that  date.  There  was  only  a 
small  part  of  the  lands  in  cultivation.  Most  of 
the  laud  was  outside  land.  Mr.  Gill  cultivated 
what  was  in  cultivation,  and  had  a  contract  to 
place  some  more  of  the  land  in  cultivation,  and 
during  the  year  1912  placed  in  cultivation 
enough  to  make  in  all  about  37  acres  in  culti- 
vation, and  during  the  same  year  Mr.  Gill  fenc- 
ed the  150-acre  tract,  which  is  the  land  purchas- 
ed from  George  A.  Dees.    A  part  of  the  100- 
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acre  tract  wa«  already  in  CDltivation  and  had 
been  cultivated  by  Chas.  Marshall,  nnder  a 
contract  with  Mr.  Gill,  who  acted  as  my  agent. 
I  had  no  notice  whatever  of  the  fact  that  these 
lands  had  been  taxed,  and  had  no  notice  what- 
ever of  the  amount  of  the  taxes  or  that  the 
same  was  to  be  sold  for  taxes  prior  to  the  sale. 
I  was  not  notified  personally  of  the  application 
for  a  tax  deed,  and  I  did  not  know  that  such  ap- 
plication had  been  made.  I  did  talk  with  Mr. 
Harts  about  redoeming  the  land  after  same  had 
been  sold  for  ta.xes,  and  he  agreed  that  if  1 
would  pay  what  he  had  been  out  and  the  ex- 

Eense  of  the  sale,  he  would  convey  what  interest 
c  had  in  the  lands  to  me.  I^ter  I  offered  to 
pay  him  the  money,  but  at  this  time  he  refused 
to  accept  it.  and  refused  to  convey  me  the  lands. 
When  I  talked  with  him  about  paying  the  taxes 
and  redeeming  the  land  the  tax  deed  had  not 
been  issued,  and  so  far  as  I  knew  no  applica- 
tion had  been  made  for  a  tax  deed.  At  the 
time  I  purchased  these  lands  from  George  A. 
Dees  and  Mary  E.  Wood  die  lands  had  been 
designs tiKl  as  their  allotment,  but  they,  beins 
Mississippi  Choctaws,  who  had  not  at  that  time 
completed  their  residence,  had  not  received  their 
patents  to  the  land.  Later  on,  after  the  patents 
had  been  issued,  I  secured  new  deeds  from  each 
of  them.  The  deed  fi-om  George  A.  Dees  is 
identified  as  PlaintiiT's  Exhibit  C,  and  is  here- 
with introduced  in  evidence  as  part  of  my  testi- 
mony. The  deed  from  Mary  E.  Wood  and  hus- 
band W.  C.  Wood  is  identified  as  Plaintiff's 
Exhibit  D  and  is  herewith  introduced  as  part 
of  my  testimony.  These  last  deeds  were  taken 
by  me  after  the  grantors  George  A.  Decs  and 
MaiT  El.  Wood  bad  proven  up  their  continuous 
residence.  There  was  a  small  additional  con- 
sideration paid.  I  do  not  remember  the  exact 
amount.  When  I  talked  with  him  about  paying 
the  taxes  and  redeeming  the  land,  the  tax  deed 
had  already  been  issued  and  recorded.  I  made 
no  actual  tender  of  the  money.  I  told  him  I 
would  pay  him  what  he  had  been  out,  but  made 
no  further  tender.  I  took  the  last  deeds  dated 
in  1911,  after  the  grantors,  Geo.  A.  Dees  and 
Mary  B.  Wood,  had  proven  up  their  three  years' 
continuous  residence.  I  took  these  deeds  to  cor- 
rect any  defect  that  might  exist  because  of  the 
fact  that  the  first  deeds  were  taken  before  they 
had  proved  their  three  years'  residence.  There 
was  only  a  small  consideration  paid  by  me  for 
these  last  deeds;  they  having  been  executed  pri- 
marily for  the  consideration  paid  when  the  first 
deeds  were  executed." 

A  Mr.  Gill,  witness  for  plaintiff,  testifies- 
as  follows: 

"My  name  is  GilL  I  live  west  of  Ardmore  in 
Carter  county,  Okl.,  near  the  lands  in  contro- 
versy. I  looked  after  these  lands  for  Mr. 
Blackwell  after  he  purchased  same  in  the  year 
1908.  I  rented  the  part  in  cultivation  to  Mr. 
Marshall  for  Mr.  Blackwell  to  place  a  part  of 
same  in  cultivation,  and  also  fenced  a  part  of 
the  land.  During  the  year  1912  I  fenced,  or 
had  fenced,  the  150-acre  tract;  the  land  culti- 
vated by  Mr.  Marshall  being  the  100-acre  tract 
I  received  rents  from  the  land,  but  do  not  know 
just  what  the  amount  was.  Mr.  Blackwell  own- 
ed other  land  adjoining  the  land  in  controversy. 
I  had  charge  of  his  other  lands  as  well  as  the 
land  in  controversy.  The  27  acres  of  land  that 
I  placed  in  cultivation  mentioned  by  Mr.  Black- 
well  in  his  testimony  was  largely  on  the  other 
land,  and  not  on  the  land  in  controversy.  I  am 
not  sure  that  any  of  the  field  in  cultivation  was 
on  the  land  in  controversy,  as  X  have  not  meas- 
ured it  and  do  not  know  exactly  where  the  lines 
run.  I  received  notice  from  defendant  H.  B. 
Harts  that  he  (H.  B.  Harts)  claimed  the  land 
under  a  tax  deed.  I  received  this  notice  at  the 
time  I  was  attempting  to  fence  the  land.  At 
this  time  the  land  was  not  fenced  and  outside 
land." 


The  defendant  In  hla  own  behalf  testified 
as  follows: 

"My  name  is  H.  B.  Harts.  I  live  at  Ardmore, 
Carter  county.  Okl.  I  am  an  attorney  at  law. 
I  purchased  the  lands  in  controversy  when  they 
were  offered  for  sale  for  taxes,  and  paid  the 
amount  of  taxes  required,  as  5a  shown  by  tax  re- 
ceipts and  certificate  of  purchase.  I  have  since 
paid  the  taxes  on  said  lands  from  year  to  year 
as  same  has  been  assessed.  After  having  "pur- 
chased the  land  I  went  out  to  where  it  was  lo- 
cated, and  did  not  find  any  one  in  possession, 
and  1  went  upon  the  land  and  posted  signs  of- 
fering same  for  sale  or  rent,  and.  attached  my 
name  to  the  siifn.  It  was  after  I  had  posted 
these  signs  during  the  .vear  1912  that  Mr.  Gill 
attempted  to  fence  the  150-acro  tract.  I  gave  him 
notice  that  the  land  belonged  to  me  and  told 
liiin  that  1  did  not  want  him  to  fence  it  The 
fence  was  later  completed  and  repaired  by  F. 
C.  Sullivan,  with  whom  I  had  made  a  rental 
contract  I  now  introduce  in  evidence,  as  De- 
fendants' Exhibit  1.  the  rental  contract  between 
myself  and  Mr.  Sullivan,  and  make  same  a  part 
of  my  te.stiniDny.  I  also  made  a  rental  contract 
with  Chas.  Marshall  for  the  100-acre  tract  be- 
ing Mary  E.  Wood's  land,  under  date  of  August 
28,  1912,  and  said  contract  is  given  in  evidence 
herewitli  and  marked  'Defendant's  Exhibit  2.' 
I  collected  a  small  rental  from  said  lands  from 
the  said  parties.  I  have  been  in  possession  of 
the  lands  under  tenants  since  that  time.  None 
of  the  land,  to  the  best  of  my  knowledge,  was 
in  cultivation  at  the  time  I  made  the  contract 
with  the  two  tenants  Sullivan,  and  Mr.  Mar- 
shall put  in  part  of  the  land  after  I  had  made 
the  contract  with  him.  I  had  a  conversation 
with  Mr.  Blackwell  subsequent  to  my  purchas- 
ing the  land  in  1912  at  the  tax  sale,  and  he  stat- 
ed that  he  had  taken  no  deeds  to  this  land  sub- 
sequent to  the  first  deeds  he  secured  in  1908. 
Later  I  wont  to  the  allottees  George  A.  Dees 
and  Mary  E.  Wood,  and  secured  from  them  quit- 
claim deeds  to  this  land,  which  I  give  as  pairt 
of  my  evidence  marked  'Defendant's  Exhibit 
3,'  being  quitclaim  deed  from  Mary  E.  Wood 
and  W.  C.  Wood  her  husband,  dated  February 
25,  1914.  These  deeds  each  recite  a  considera- 
tion of  $1  and  other  good  and  valuable  consid- 
eration. I  do  not  remember  the  exact  amount 
I  paid,  bat  I  think  it  was  $5  or  f  10  to  each  of 
these  parties.  At  the  time  I  took  these  quit- 
claim deeds  I  did  not  know  that  Mr.  Blackwell 
had  his  deeds  executed  in  1911.  They  had  not 
been  recorded,  and  I  had  no  knowledge  that  he 
had  any  such  deeds.  1  talked  with  A.  P.  Black- 
well,  the  plaintiff,  after  the  tax  deeds  had  been 
executed  and  recorded  in  1912;  in  that  conver- 
sation Blackwell  stated  to  me  that  he  was  not 
satisfied  with  his  title,  and  in  some  instances 
he  had  taken  new  deeds  to  perfect  the  same,  bat 
that  he  had  not  taken  new  deeds  to  the  land  in 
controversy.  I  also  talked  with  Mary  E.  Wood 
and  her  husband  at  the  time  the  quitclaim  deeds 
that  I  have  introduced  in  evidence  were  execut- 
ed, and  they  stated  to  me  that  no  new  deeds  bad 
been  executed  by  them  to  A  P.  Blackwell,  and 
I  had  no  notice  that  the  deeds  that  I  have  in- 
troduced in  evidence  were  executed,  and  they 
stated  to  mc  that  no  new  deeds  had  been  execut- 
ed by  them  to  A.  P.  Blackwell,  and  I  had  no  no- 
tice that  the  deeds  introduced  by  the  plaintiff 
and  dated  in  1911  had  ever  been  executed  until 
they  were  offered  in  evidence.  I  paid  more  than 
$5  or  $10  for  the  quitclaim  deed.  My  best  rec- 
ollection is  that  I  paid  between  $25  and  $50  for 
each  deed." 

The  case  was  tried  to  the  court,  and  It  was 
found  by  the  court  that  the  defendant  is  the 
legal  owner  in  the  possession  of  the  lands 
described  in  the  petition,  and  bis  title  is 
valid,  perfect,  and  superior  to  any  rights  or 
Interests  claimed  by  the  plaintiff,  that  plain- 
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tiff  had  no  right  title,  claim,  or  interests  to 
the  said  premises,  and  jndgment  was  ren- 
dered accordingly.  Plaintiff  timely  moved 
for  a  new  trial,  which  was  overruled,  except- 
ed to,  and  error  brought  to  this  court 

[1]  The  title  of  said  Mississippi  Choctaw 
Indians  is  based  vpon  the  act  of  Oongress  of 
Jnly  1,  1902,  cmnmoDly  called  the  "Supple- 
mental Treaty,"  parts  of  which  leaO.  as  fol- 
lows: 

"Sec.  41.  All  persons  duly  identified  by  the 
Commission  to  the  Five  Civilized  Tribes  under 
the  provisions  of  section  21,  of  the  act  of  Con- 
gress approved  June  28,  1898  (30  Stats.  495), 
as  Mississippi  Choctavrs  entitled  to  benefits  un- 
der article  14  of  the  treaty  between  the  United 
States  and  the  Choctaw  Nation  concluded  Sept. 
27,  1830,  may,  at  any  time  within  six  months 
after  the  date  of  their  identification  as  Missis- 
sippi Choctaws  by  the  said  Commission,  make 
bona  fide  settlement  within  the  Choctaw-Chick- 
asaw country,  and  upon  proof  of  such  settlement 
to  such  Commission  within  one  year  after  the 
date  of  their  said  identification  as  Mississippi 
Choctaws  shall  be  enrolled  by  such  Commission 
as  Mississippi  Choctaws  entitled  to  allotment  as 
herein  provided  for  citizens  of  the  tribes,  sub- 
ject to  the  special  provisions  herein  provided  as 
to  Mississippi  Choctaws,  and  said  enrollment 
shall  be  final  when  approved  by  the  Secretary 
of  the  Interior,  ^e  application  of  no  person 
for  identification  as  a  Mississippi  Choctaw  shall 
be  received  by  said  Commission  after  six  months 
subsequent  to  the  date  of  the  final  ratification 
of  this  agreement  and  in  the  disnosition  of  such 
applications  in  full-blood  Mississippi  Choctaw 
Indians  and  the  descendants  of  any  Mississippi 
Choctaw  Indians  whether  of  full  or  mixed  blood 
who  received  a  patent  to  land  under  the  said 
fourteenth  article  of  the  said  treaty  of  1830 
who  bad  not  moved  to  and  made  bona  fide  settle- 
ment in  the  Choctaw-Chickasaw  country  prior 
to  Jtme  28,  1808,  shall  be  deemed  to  be  Missis- 
sippi Choctaws,  entitled  to  benefits  under  arti- 
cle 14  of  the  said  treaty  of  Sept.  27.  1830.  and 
to  identification  as  such  by  said  Commission, 
but  this  direction  or  provision  shall  be  deeme<i 
to  be  invoked  by  or  operate  to  the  advantage  of 
any  applicant  yho  is  not  a  Mississippi  Choctaw 
of  the  full  blood,  or  who  is  not  the  descendant 
of  a  Mississippi  Choctaw  who  received  a  patent 
to  land  under  said  treaty,  or  who  is  otherwise 
barred  from  the  richt  of  citizenship  in  the  Choc- 
taw Nation,  all  of  said  Mississippi  Choctaws  so 
enrolled  by  said  Commission  shall  be  upon  a  ^p- 
arate  rolL 

"Sec.  42.  When  any  such  Mississippi  Choctaw 
shall  have  in  good  faith  continuously  resided 
upon  the  lands  of  the  Choctaw  and  Chickasaw 
Nations  for  a  period  of  three  years,  including 
his  residence  thereon  before  and  after  such  en- 
rtdlment,  he  shall,  upon  due  proof  of  such  con- 
tinuous, bona  fide  residence,  made  in  such  man- 
ner and  before  such  officer  as  may  be  designated 
by  the  Secretary  of  the  Interior,  receive  a  patent 
for  his  allotment,  as  provided  in  the  Atoka 
agreement,  and  he  shall  hold  the  lands  allotted 
to  him  as  provided  in  this  agreement  for  citizens 
of  the  Choctaw  and  Chickasaw  Nations. 

"Sec.  43.  Applications  for  enrollment  as  Mis- 
sissippi Choctaws,  and  applications  to  have  land 
set  apart  to  them  as  such,  must  be  made  person- 
ally before  the  Commission  to  the  Five  Civilized 
Tnbes.  Fathers  may  apply  for  their  minor  chil- 
dren ;  and,  if  the  father  be  dead,  the  mother  may 
apply;  husbands  may  apply  for  wives.  Ap- 
pUcations  for  orphans,  insane  persons,  and  per- 
sons of  unsound  mind  may  be  made  by  duly  ap- 
pointed guardian  or  curator,  and  for  aged  and 
mfirm  persons  and  prisoners  by  agents  duly  au- 
thorised thereunto  by  power  of  attorney,  in  th? 
discretion  of  said  Commission. 

"Sec.  44.  If  within  four  years  after  such  en- 


rollment any  such  Mississippi  Choctaw,  or  Bis 
heirs  or  representatives  if  he  be  dead,  fails  to 
make  proof  of  such  continuous  bona  fide  resi- 
dence for  the  period  so  prescribed,  or  up  to  the 
time  of  the  death  of  such  Mississippi  Choctaw, 
in  case  of  bis  deatl^  after  enrollment,  he,  and  his 
heirs  and  representatives  if  be  be  dead,  shall  be 
deemed  to  have  acquired  no  interest  in  the  lands 
set  apart  to  him,  and  the  same  shall  be  sold  at 
public  auction  for  cash,  under  rules  and  regula- 
tions prescribed  by  the  Secretary  of  the  Interior, 
and  the  proceeds  paid  into  the  treasurer  <}f  the 
United  States  to  the  credit  of  the  Choctaw  and 
Chickasaw  Tribes,  and  distributed  [as]  per  cap- 
ita with  other  funds  of  the  tribes.  Such  lands 
shall  not  be  sold  for  less  than  their  appraised 
value.  Upon  payment  of  the  full  purchase  price 
patent  shall  issue  to  the  purchaser." 

It,  therefore,  plainly  appears  that  a  con- 
dition precedent  to  a  ri^ht  to  a  l^al  aliena- 
tion of  said  lands  was  the  fact  of  prior 
residence  of  said  Mississippi  Choctaw  Indi- 
ans in  the  Choctaw-Chickasaw  country,  and 
it  being  undisputed  that,  the  deeds  first  ex- 
ecuted to  the  plaintiff  having  been  executed 
prior  to  the  expiration  of  the  three  years  ot 
actual  residence  required  by  said  act  of  C<hi- 
gre«s,  the  safd  deeds  conveyed  no  tltie  to 
said  plaintiff,  as  is  held  In  the  case  of  Criner 
V.  Farve  et  al.,  44  Okl.  618,  140  Paa  10,  in 
the  well-considered  case  by  Commissioner 
Rlttenhouse. 

[2]  The  lands  having  been  sold  for  the  tax- 
es of  1909,  prior  to  the  expiration  of  the 
three  years'  residence  by  the  said  Mississippi 
Choctaws,  who  at  the  time  only  had  a  con- 
ditional right  to  said  lands,  and  which  said 
lands  were  in  fact  still  a  part  of  the  Choctaw- 
Chickasaw  Tribal  Lands,  were  not  subject  to 
taxation,  and  the  deeds  executed  under  said 
tax  sale  are  absolutely  void,  and  conveyed 
no  title  upon  the  defendant,  as  under  the  un- 
broken  line  of  decisions  of  this  court  and  the 
Supreme  Court  of  the  United  States,  the 
lands  in  controversy  were  not  subject  to  tax- 
ation at  the  time  assessed,  and  for  which  said 
tax  the  same  was  sold,  and  it  is  entirely  un- 
necessary to  consider  the  contention  of  the 
plaintiff  as  to  the  Irregularities  in  the  tax 
sale. 

[3]  The  deeds  subsequently  executed  by  the 
sold  Mississippi  Choctaws  to  the  plaintiff 
were  not  recorded,  and  therefore  we  think 
that  the  pivotal  question  In  this  case  la 
whether  or  not  the  defendant  by  the  quit- 
claim deeds  secured  from  the  said  Mississippi 
Choctaw  Indians  acquired  a  superior  tltie 
to  the  title  secured  by  the  plaintiffs  by  the 
said  quitclaim  deed  secured  from  safd  Mis- 
sissippi Choctaw  Indians  after  they  had  re- 
ceived patents  for  said  land.  The  said  deeds 
of  the  plaintiff  executed  after  the  said  Mis- 
sissippi Choctaws  had  secured  the  patents  to 
said  lanUs  not  having  been  recorded,  a  ma- 
terial question  that  presents  itself  Is,  "Was 
the  plaintiff  in  possession,  either  in  person  or 
by  his  agent,  of  the  said  lands  at  the  time 
the  quitclaim  deeds  were  executed  by  said 
Mississippi  Choctaw  Indians  to  the  defend- 
ant? If  the  plaintiff  was  in  possession  of 
the  lands  at  the  time  of  the  execution  of 
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said  deed,  tben  It  was  tbe  d^endant's  duty 
to  Iiave  ma^e  Inquiry  as  to  the  title  under 
which  the  plaintiff  held  title  to  said  landa 
and  failing  in  this,  must  be  regarded  as  hav- 
ing notice  of  said  deeds  acquired  by  plaintiff 
after  said  Mississippi  Choctaw  Indians  had 
secured  patents  to  said  land.  In  short,  tbe 
evidence  is  in  irreconcilable  conflict  upon 
the  question  of  possession.  If  possession  of 
the  land  in  controversy  was  the  only  ground 
to  require  the  defendant  to  make  Inquiry  as 
to  the  tlUe  of  the  plaintiff,  we  think  that  the 
Judgment  of  the  trial  court  should  be  sus- 
tained. 

Under  the  deed  acquired  by  plaintiff  from 
the  said  Mississippi  Choctaw  Indians,  subset- 
quent  to  proof  by  them  of  their  l)ona  flde 
residence  upon  said  lands  and  issue  of  the 
patent  to  them,  and  subsequent  to  the  act 
of  Congress  of  May  27,  1908  (35  Stat.  312, 
C  199),  the  plaintiff  acquired  title  by  said 
after-acquired  deeds  regardless  of  the  inad- 
equacy of  the  consideration  paid  for  said 
lands  in  absence  of  fraud  or  duress  In  se- 
curing said  lands.  In  Henley  v.  Davis  et  aL, 
156  Pac.  337,  it  Is  held : 

"A  Creek  freedman  citizen  who,  subsequent  to 
the  taking  effect  of  the  act  of  Congress  of  May 
27,  1908,  while  a  minor,  by  deed  void  under  tbe 
provisions  of  said  act,  attempted  to  convey  her 
allotted  lands,  may  upon  arriving  at  majority 
convey  said  lands  to  the  grantee  named,  in  her 
former  void  deed.  Such  latter  conveyance,  made 
when  she  is  an  adult,  if  regularly  and  voluntarily 
executed  and  without  fraud  or  duress,  is_  valid 
and  binding  upon  her.  Generally  mere  inade- 
quacy of  consideration,  in  the  absence  of  fraud 
or  duress,  is  not  sufficient  ground  to  void  a  deed 
voluntarily  and  regularly  executed." 

See,  also.  Bell  v.  Mills  et  al.,  158  Pac.  1172, 
and  Welch  v.  Ellis,  lOS  Pac.  321. 

It  consequently  follows  that  the  pivotal 
question  Involved  In  this  case  is.  Did  the  de- 
fendant have  notice  of  the  existence  of  the 
deeds  of  the  plaintiff  acquired  after  the  pat- 
ents had  issued  to  said  Mississippi  Choc- 
taw Indians,  or  did  such  facts  exist  as  to  put 
upon  Inquiry  which,  If  followed  up,  would 
have  given  him  such  Information. 

The  petition  in  this  case  was  filed  In  the 
district  court  of  Carter  county  on  February 
12,  1014,  and  the  deeds  acquired  from  said 
Mississippi  Choctaw  Indians  by  the  defend- 
ant were  executed  respectively  February 
23,  1914,  and  February  25,  1914 ;  said  deeds 
being  executed  after  the  Institution  of 
this  action  whldi  material  fact  is  not  re- 
ferred to  in  the  briefs  of  either  party  and 
probably  was  not  called  to  the  attention  of 
tbe  trial  court  That  these  deeds  were  ex- 
ecuted after  the  commencement  of  this  action 
in  our  opinion,  and  we  so  hold.  Is  the  turn- 
ing point  in  this  case. 

The  petition  in  this  case  avers  that  the 
plaintiff  owns  the  lands  in  controversy,  and, 
the  defendant  having  acquired  tbe  deeds 
from  the  said  Mississippi  Choctaw  Indians, 
after  the  institution  of  this  suit,  be  was  put 
upon  inquiry  as  to  the  title,  under  which 


tbe  plaintiff  claimed  to  own  the  said  lands, 
and,  had  such  Inquiry  been  properly  pursued, 
tbe  defendant  would  have  been  Informed 
that  the  plaintiff  had  perfect  title  to  said 
lands,  and  hence  have  had  constructive  notice 
at  the  time  he  secured  the  said  quitclaim 
deeds  of  the  title  of  plaintiff  and  vrtll  be  con- 
sidered a  purchaser  with  notice,  and  by  said 
quitclaim  deeds  not  to  have  acquired  any 
Interest  in  the  lands  tn  controversy  as  against 
the  plaintiff: 

"Pendency  of  the  action  is  notice  of  every  fact 
contained  in  the  pleadings  which  is  pertinent 
to  the  issue,  •  •  •  and  also  such  other  facts 
as  those  facts  necessarily  put  him  upon  inquiry 
for,  and  as  such  inquiry,  pursued  with  ordinary 
diligence .  and  prudence,  would  bring  to  his 
knowledge."    25  Cyc.  1476. 

In  Ray  v.  Itoe,  2  Blackf.  (Ind.)  258,  18  Am. 
Dec.  159.  it  Is  held: 

"Pendency  of  an  action  is  constructive  notice 
of  the  matter  involved  in  the  suit,  and  a  pur- 
chaser of  the  property  which  is  the  immediate 
object  of  the  pending  action  will  be  affected  by 
it,  as  a  purchaser  with  notice." 

In  Center  v.  P.  &  M.  Bank  et  aL,  22  Ala. 
743.  it  is  lield: 

"If  a  subsequent  purchaser  is  put  in  posses- 
sion of  such  facts  concerning  the  title  of  the 
vendor  as  would  cause  a  prudent  man  to  make 
further  inquiry  before  completing  his  purch.ise. 
he  cannot  invoke  the  statutes  of  registrntinn 
against  a  prior  bona  fide  purchaser  for  valuable 
consiileration,  but  is  chargeable  with  tbe  notice 
required  by  the  statute,  and  entitleil  to  no  pro- 
tection. •  •  •  ijis  pendens,  which  in  a  chan- 
cery suit  begins  with  the  filing  of  the  bill  and 
service  of  subpopna,  and  continues  until  the 
final  orders  are  taken  in  the  case,  is  notice  of 
every  fact  contained  in  the  plpadings  which  is 
pertinent  to  the  issue,  and  of  the  contents  of 
exhibits  to  the  bill  which  are  produced  and 
proved." 

In  Thomas  H.  Allen  ▼.  William  F.  Poole 
and  Wife.  54  Miss.  32.S.  it  is  held: 

"One  who  buys  an  estate  pendirtR  a  suit  involv- 
ing a  question  of  title  thereto  will  be  considered 
a  purchaser  with  notice,  although  no  party  to  the 
suit.  Lis  pendens  is  notice  of  every  tact  aver- 
re<l  in  the  pleadings,  pertinent  to  the  mattfr  in 
issue  or  tbe  relief  sought,  and  of  the  contents 
of  the  exhibits  filed  and  proved." 

The  contention  of  the  plaintiff  that  at  the 
time  plaintiff  received  his  first  deed.x  to  said 
land  said  Mississippi  Choctaw  Indians  hud 
an  equity  In  said  lands  which  passed  to 
plaintiff,  and  that,  said  Mlssls.'<l|)pl  Choctaws 
having  upon  receipt  of  the  patents  fur  said 
landa  acquired  perfect  title  to  said  lands, 
such  perfect  title  inured  to  plaintiff  is  based 
upon  the  wrong  premise  "that  said  Missis- 
sippi Choctaw  Indians  had  an  equity  in  said 
lauds  at  the  time  of  the  execution  of  said 
deeds,"  and  is  untenable. 

"To  permit  an  Indian  deed  void  when  made 
to  opernte  as  a  conveyance  of  title  to  lun<<s  sub- 
sequently allotted  would  be  to  disregard  the  ex- 
press language  of  the  statute  and  defeat  tbe  pro- 
tective" purpose  for  which  the  law  was  passed. 
Starr  v.  Long  Jim,  227  U.  S.  624,  33  ?up.  Ct. 
358,  57  L.  Kd.  675;  Franklin  v.  Lynch  et  al., 
233  U.  S.  269,  34  Sup.  Ct.  505,  66  L.  Ed.  954. 

This  being  an  equity  case  we  have  care- 
fully considered  tbe  evidence,  and  find  that 
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U>e  welfeht  thereof  Is  clearly  agalust  the  judg- 
ment rendered. 

This  cause  Is  reversed  and  remanded,  with 
Instructions  to  the  trial  court  to  render  a 
judgment  in  accord  with  the  views  expressed 
in  this  opinion. 

PER  CURIAM.    Adopted  In  whole. 

(66  Okl.  8S)  ' 


BLAKE  et  al.  v.  BAKER,  County  Treasurer, 

et  al.    (No.  8004.) 

(Supreme  Court  of  Oklahoma.     July  24,  1917. 

Rehearing  Denied  Sept.  18,  1917.) 

(Syllabus  ly  the  Court.) 

1.  jTJnoMz.-^T  <s=»34l,  342(3)— Vacation— Mo- 
tion—Time. 

Courts  of  general  common-law  jurisdiction 
have  control  of  all  judgments,  decrees,  or  other 
orders,  however  conclusive  in  their  character 
during  the  term  at  which  they  are  renderrd,  and 
may  set  aside,  vacate,  and  modify  them  during 
said  term,  an<l  a  motion  invoking  tliis  inherent 
equitable  power  filed  during  the  term  at  which 
judgmeuts,  decrees,  or  other  orders  are  made  in- 
vests such  court  with  full  power  to  act  at  a 
subsequent  term,  and  tlie  aotiun  of  the  court  in 
the  premises  at  sueh  subi^equent  term  has  the 
same  legal  eCfect  as  if  such  rulings  had  been 
made  at  the  term  at  which  the  motion  was  filed. 

2.  JuDOMKNT  €=»344 — Vacation — Gbounds. 

Action  of  trial  court  in  setting  aside  certain 
orders  and  judgments  on  application  filed  at 
same  term  they  wero  made  and  entered  examin- 
ed and  approved. 

Commissioners'  Opinion,  Division  No.  2. 
E^ror  from  District  Court,  Oklahoma  (boun- 
ty; John  W.  Hayson,  Judge. 

Suit  for  Injunction  by  C.  B.  Blake  and 
others  against  George  Baker,  as  County 
Treasurer  of  Oklahoma  Ounty,  and  others; 
O.  P.  Murray,  Intervener.  Judgment  for 
plaintiffs,  and  from  an  order  vacating  and 
setting  aside  the  judgment  as  to  part  of  the 
plaintiffs,  they  bring  error.    Affirmed. 

E.  E.  Blake,  Shirk  &  Danner,  and  Loyal 
J.  Miller,  all  of  Oklahoma  City,  for  plaln- 
tlffs  in  error.  John  Embry,  of  Oklahoma 
City,  for  defendants  In  error. 

WEST.  C.  This  is  an  appeal  from  the  ac- 
tion of  the  district  court  of  Oklahoma  coun- 
ty vacating  and  setting  aside  Judgment  ren- 
dered In  said  cause  on  the  27th  day  of  Jan- 
uary, 1915.  Plaintiffs  in  error,  plaintiffs  be- 
low, instituted  suit  against  defendants  Ip 
error,  defendants  below,  to  restrain  the  col- 
lection of  certain  taxes  assessed  against 
certain  property  described  In  their  petition 
for  the  years  1910,  1911,  1912,  1913.  To  pe- 
tition filed  by  plaintiff  the  defendant  by  the 
county  attorney  filed  a  demurrer  alleging 
general  and  special  grounds  therefor.  The 
court  overruled  said  demurrer,  and  there- 
upon defendant  elected  to  stand  thereon, 
and  judgment  was  rendered  In  favor  of 
plaintiffs.  Some  days  later,  and  during  the 
same  term  of  the  court,  defendants  filed  mo- 
tion to  set  aside  said  judgment,  which  was 
by  the  court  at  the  next  term  thereof  sus- 
tained as  to  certain  of  the  plaintiffs  and 


overruled  as  to  others;  and  this  action  of 
the  court  is  brought  here  for  review.  For 
convenience  the  parties  will  be  designated 
here  as  they  were  below. 

It  Is  contended  by  plaintiffs  that,  not- 
withstanding the  action  of  the  court  in  va- 
cating Its  judgment  was  upon  motion  filed 
at  the  same  term  of  court  at  which  the  judg- 
ment was  entered,  the  court  was  without 
authority  and  right  even  in  the  exercise  of 
its  inherent  equitable  power  to  vacate  its 
judgment. 

In  case  of  Barnes  et  al.  v.  Bruce  et  al., 
165  Pac.  405,  the  first  and  second  paragraphs 
of  the  syllabus  are  as  follows: 

"Judnment— Opening  or  Vacating— Disereiion 
of  Coiirt  During  Term.— For  the  purpose  of  ad- 
ministering justice,  the  district  court  has  very 
wide  and  extendpd  discretion  in  opening  judg- 
ments and  in  settin?  aside,  vacating,  or  modify- 
ing proceedings  had  before  it,  if  it  does  so  at 
the  same  term  at  which  the  judgment  or  pro- 
ceedings were  had,  if  all  the  parties  are  present 
in  court,  and  no  advantage  is  taken  of  either 
party. 

"2.  New  Trial— Denial  of  Motion  for  New 
Trial — Vacation  and  Oranting  of  Motion. — A 
trial  court,  after  hearing  a  case  and  rendering 
judgment  in  favor  of  one  of  the  parties  and  aft- 
er the  motion  for  a  new  trial  has  been  filed, 
heard,  and  overruled,  and  extension  of  time 
granted  to  make  and  serve  a  case-made,  at  the 
same  term  at  which  all  such  proceedings  and 
orders  were  rendered,  may  in  its  discretion  en- 
tertain a  motion  to  set  aside  its  former  order 
densdng  a  new  trial  and  grant  a  new  trial  of 
said  cause." 

The  principal  question  presented  and  de- 
cided la  the  case  supra,  as  stated  In  the 
body  of  the  opinion,  is  as  follows,  to  wit: 

"The  right  of  the  court  to  entertain  a  motion 
to  set  aside  its  order  overniling  a  motion  for  a 
new  trial,  and  having  granted  an  extension  of 
time  in  which  to  make  and  serve  case-made,  it 
had  no  further  jurisdiction,  and  therefore  no 
right  to  pass  upon  any  judgment  or  order  made 
in  the  case,  although  all  of  the  judgments  and 
orders  and  proceedings  were  had  at  the  same 
term  of  said  district  court." 

In  the  body  of  the  opinion  the  court  cites 
the  case  of  (Jeorgia  Home  Ins.  O).  v.  Hal- 
sey,  37  Okl.  678,  133  Pac.  202,  as  follows: 

"A  court  has  control  of  its  judgments  during 
the  term  at  which  they  are  rendered,  and  may 
set  them  aside  of  its  own  motion,  if  they  are 
erroneous" 

— and  citing  the  case  of  Shallenberger  v. 
Brady,  37  Okl.  440,  131  Pac.  1096,  quoting 
the  following  language : 

"The  judgment  was  set  aside  at  the  same  term 
at  which  it  was  rendered.  A  court  has  control 
of  its  proceedings  during  the  term  and  may  set 
aside  a  judgment  upon  motion  or  upon  its  own 
motion,  in  proper  cases,  at  any  time  during  the 
term.  When  a  court  sets  aside  a  judgment  dur- 
ing the  term  at  which  it  was  rendered,  the  only 
question  upon  appeal  is  whether  the  judgment 
should  have  been  set  aside,  not  whether  the 
court  had  jurisfliction  to  set  it  aside.  Of  course. 
In  order  for  a  party  to  take  advantage  of  the 
court's  refusal  to  set  aside  a  judgment,  he  must 
have  complied  with  the  statute  with  reference 
to  motions  for  new  trials;  but  his  failure  to  do 
so  does  not  affect  the  jurisdiction  of  the  court 
to  act." 
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In  the  case  of  Todd  et  aL  v.  Orr,  44  Old. 
459,  145  Pac.  3»3,  Chief  Justice  Sharp  In 
the  syllabus  lays  down  the  following  rules 
In  the  first,  second,  and  third  paragraphs  of 
the  syllabus: 

"1.  2Veie  Trial-Power  to  Orant— Statute.— 
Courts  of  general  common-law  jurisdiction  have 
the  inherent  power  upon  their  own  motion  to 
set  aside  a  verdict  and  crant  a  aew  trial  on 
nccount  of  prejudicial  error,  when  done  at  the 
same  term  of  court  at  which  the  verdict  was 
returned  or  judgment  rendered;  and  the  power 
will  not  be  deemed  to  have  been  talten  away  by 
statute,  unless  intent  to  do  so  ia  clear.  Long  v. 
Board  of  County  Commissioners,  6  Okl.  127 
[128],  47  Pac.  100  [1063],  announcing  a  con- 
trary rule,  overruled. 

"2.  Jv4gment—Prooedure— Vacation  During 
Term.— A  court  of  ^neral  jurisdiction  has  con- 
trol over  oiders  or  judgment  during  the  term  at 
which  made,  and  for  sufficient  cause  may  modify 
or  set  them  aside  at  that  term,  and,  when  so 
set  aside,  the  parties  are  remitted  back  to  such 
rights  and  remedies  as  they  formerly  bad,  the 
same  as  though  the  order  or  judgment  vacated 
had  not  been  made  in  the  first  instance. 

"3.  Trial— Jurisdiction — Correction  of  Errors. 
— The  power  to  correct  errors  in  their  own  pro- 
ceeding is  inherent  in  all  courts  of  general  ju- 
risdiction, and  in  the  exercise  of  that  discretion 
they  are  governed,  not  alone  by  their  solicitude 
for  the  rights  of  litigants,  but  also  by  the  con- 
siderations of  justice  to  themselves  as  instru- 
ments provided  for  the  impartial  administration 
of  the  law." 

In  the  body  of  the  opinion,  after  an  ex- 
haustive review  of  the  power  and  authority 
of  the  court  in  the  exercise  of  their  inherent 
equitable  power  over  Judgments  during  the 
term  at  which  they  were  rendered,  the  court 
uses  the  following  language: 

"The  power  of  a  court  of  record,  during  the 
term  at  which  rendered,  to  control  its  orders, 
judgments,  and^  decrees,  made  during  the  term, 
IS  of  far-reaching  importance.  That  such  au- 
thority should  be  possessed  by  trial  courts  of 
general  jurisdiction  must  be  conceded.  Any 
othrr  view  would  so  fetter  and  paralyze  the 
power  of  tho  courts  that  they  must  frequently 
do  wrong,  from  mere  inability  to  do  right" 

In  the  case  of  Barnes  et  al.  v.  Bruce,  su- 
pra. Chief  Justice  Sharp,  in  passing  upon 
motion  for  rehearing,  uaea  the  following  lan- 
guage: 

"Except  in  so  far  as  the  opinion  prepared  by 
the  learned  commissioner  commends  the  rule 
contained  in  Lookabaugh  v.  Cooper,  5  Okl.  102, 
48  Pac.  09,  it  is  approved.  The  rule  announced 
in  that  case  is  in  conflict  with  the  principle 
involved  in  a  number  of  later  decisions  of  this 
court,  including  those  cited  in  the  commission- 
er's opinion.  That  opinion  proceeds  upon  the 
theory  that,  ijefore  the  trial  court  can  vacate 
or  modify  its  own  order  granting  or  denying  a 
motion  for  a  new  trial,  even  though  at  the 
same  terra,  some  statute  must  be  found  author- 
izing such  procedure;  that,  when  tho  court  has 
acted  upon  a  motion  for  a  new  trial,  it  is  with- 
out power,  though  at  the  same  term  of  court, 
to  reconsider  its  action,  however  erroneous  it 
may  be.  The  opinion  in  Lookabaugh  v.  Cooper, 
it  will  be  seen,  wholly  overlooks  the  well-recog- 
nized rule  that  the  judgments^  decrees,  and  or- 
ders of  a  court  of  general  jurisdiction,  however 
conclusive  in  their  character,  are  under  the  con- 
trol of  tho  court  which  pronounces  them,  during 
the  term  at  which  they  are  rendered,  and  that 
they  may  be  then  set  aside,  vacated,  or  annulled 
by  that  court." 

In  case  of  Philip  Carey  Co.  v.  Vlckers,  38 
OU.  643,  134  Pac.  851,  JnsUce  Kane  in  the 


first,  second,  and  third  paragraphs  of  the 
syllabus  lays  down  the  following  rules: 

"1.  Judgment — Motion  to  Vacate  or  Modify — 
Jurisdiction.— H  is  a  general  rule  of  law  that  all 
the  judgments,  decrees,  or  other  orders  of  the 
court,  however  conclusive  in  their  character,  are 
under  the  control  of  the  court  wtiich  pronounces 
tliem,  during  the  term  at  which  they  are  ren- 
dered or  entered  of  record,  and  may  Uien  be  set 
aside,  vacated,  or  modified  by  the  court. 

"2.  Same. — It  is  equally  well  established  that 
after  the  term  has  ended  all  final  orders  or  de- 
crees of  the  court  pass  beyond  its  control  unlesa 
steps  be  taken  during  the  term,  by  motion  or 
otherwise,  to  set  aside,  modify,  or  correct  them. 

"3.  Same— Jurisdiction  to  Entertain. — A  mo- 
tion invoking  the  inherent  equitable  power  of 
tho  superior  court  to  vacate  one  of  its  own  judg- 
ments was  filed  during  the  term  at  which  such 
judgment  was  rendered,  but  was  not  ruled  upon 
until  the  succeeding  term,  when  it  wag  s^istain- 
ed,  and  the  judgment  set  aside.  Held,  that  the 
discretionary  power  of  the  court  was  not  lost 
by  the  continuance  of  the  motion  to  the  next 
term,  and  when  sustained  at  that  term  the 
action  of  the  court  in  the  premises  was  the  same 
in  legal  effect  as  if  the  ruling  had  been  made  at 
the  term  at  which  the  motion  was  filed." 

In  the  body  of  the  opinion  Justice  Kane, 
speal^ing  for  the  court,  uses  the  following 
language: 

"To  every  lawsuit  the  state  is  a  party,  as 
well  as  the  plaintiffs  and  the  defendants  in 
whose  names  the  Same  is  bein^  prosecuted.  The 
state  pays  the  salary  of  the  judges  and  a  large 
portion  of  the  other  expenses  of  what  upon  the 
face  of  the  pleading  appeals  to  be  merely  pri- 
vate litigation,  and  this  munificence  is  justified 
upon  the  theory  that  it  is  a  matter  of  public 
concern  that  every  justiciable  cause  shall  be 
decided  according  to  right  and  justice.  The 
duty  of  the  court  is  not  merely  that  of  an  um- 
pire, to  mark  the  fine  points  made  by  counsel 
tor  the  respective  parties,  and  then  decide  the 
cause  in  favor  of  the  party  whose  lawyer  bos 
the  more  points  to  his  credit.  The  court  must 
keep  in  mind  the  interest  of  tho  state  in  the 
controversy,  and  eo  direct  the  cause  that  the 
interest  of  the  state,  as  well  as  that  of  the  real 
parties,  will  be  subserved." 

[1  ]  It  therefore  appears  to  be  the  establish- 
ed law  in  this  jurisdiction  that  a  trial  court 
has  the  Inherent  equitable  power  to  correct, 
modify  or  set  aside  its  own  orders  or  Judg- 
ments, however  conclusive  in  their  diaracter 
during  the  term  at  which  they  are  rendered, 
or  at  a  subsequent  term,  where  a  motion  Is 
filed  invoking  this  inherent  equitable  power 
during  the  term  at  which  such  Judgment,  de- 
cree, or  orders  are  made ;  and  the  only  ques- . 
tlon  presented  in  reviewing  the  actimi  of  the 
trial  court  in  setting  aside  its  Judgment  or 
order  as  was  done  In  this  case  Is  whether  or 
not  it  should  have  been  done. 

[2]  This  was  an  extraordinary  remedy  jHir- 
sued  by  plaintiffs  in  an  effort  to  evade  what 
they  alleged  to  be  an  illegal  tax.  The  real 
parties  in  interest  to  be  affected  by  this  liti- 
gation were  the  state,  county,  and  school  dis- 
trict, who  alone  will  suffer  the  loss  of  these 
taxes  should  the  collection  thereof  be  defeat- 
ed, and  it  appears  that  the  exercise  of  this 
Inherent  equitable  power  of  the  court  in  the 
instant  case  was  all  that  stood  between  what 
otherwise  would  have  been  a  successful  legal 
assault  by  a  mere  formal  application  on  part 
plaintiffs  disabling  the  constituted  author- 
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itles  in  tbelr  efforts  to  collect  four  years' 
taxes  on  certaiD  of  the  properties  of  the 
plaintiffs,  and  this  would  have  been  accom- 
plished •without  requiring  plaintiff  to  prove 
the  allegations  of  their  petition  or  giving  the 
defendants,  who  were  the  agents  of  the  real 
parties  in  Interest  their  day  in  court  or  af- 
fording them  the  opportunity  to  combat  the 
efforts  on  the  i>art  of  plaintiffs  to  show  that 
said  taxes  were  illegal,  and  that  the  collec- 
tion thereof  would  Inflict  an  Irreparable  in- 
jury to  them.  The  situation  was  one  that 
strongly  appealed  to  the  legal  discretion  of 
the  court  invoking  this  Inherent  equitable 
power  to  supplant  the  inefficiency  and  in* 
competency  of  those  having  in  charge  the 
interest  of  the  state,  county,  and  school  dis- 
trict. In  this  case  a  situation  was  presented 
to  the  trial  court,  where  the  exercise  of  this 
inherent  equitable  power  by  the  court  alone 
could  protect  the  state,  county,  and  school 
district  In  their  efforts  to  have  the  disputed 
taxes  in  question  fairly  litigated. 

If  the  plaintiffs  are  correct  in  their  con- 
tention that  the  taxes  sought  to  be  collected 
are  illegal,  they  will  be  afforded  ample  op- 
portunity to  establish  their  .claims.  On  the 
other  hand.  If  their  claims  are  unfounded,  the 
Interests  of  the  governmental  agendes  in- 
volved will  not  suffer  on  account  of  the  mis- 
conception of  their  legal  rights  by  those  being 
charged  with  the  duty  to  safeguard  those 
rights.  All  parties  concerned  under  the  rul- 
ing of  the  court  con^lalned  of  in  the  premis- 
es will  be  afforded  an  opportunity  to  establish 
tlieir  respective  claims,  and  the  court,  after  a 
fair,  full,  and  complete  hearing,  will  be  able 
to  protect  and  safeguard  and  guarantee  the 
legal  rights  of  all  the  parties  to  this  contro- 
versy. 

It  appears  to  us  that  the  trial  court  was 
eminently  correct  in  the  exercise  of  Its  In- 
herent equitable  po^er  In  the  instant  case, 
and  that  the  same  was  exercised  in  the  Inter- 
est of  Justice  and  right. 

Finding  no  error  in  the  action  of  the 
trial  court  In  vacating  said  Judgment  com- 
plained of,  the  same  is  hereby  affirmed. 

P£]R  CURIAM.    Adopted  in  whole. 

(13  Okl.  Cr.  724) 

CRADDOCK  V.  STATE.    (No.  A-2662.)  * 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept 

15,  1917.) 

(Syllabus  by  the  Court.) 
Cbiktnai.  Law  <S=9957(1)— TbiaI/— Vebdiox^ 

iMPEACnitENT  sr  JUBORS. 

Jurors  will  not  be  permitted  to  impeach  or 
contrndict  their  verdict  by  affidavits  or  other- 
wise after  they  have  been  discharged  from  the 
jury  and  mingled  with  the  public. 

Appeal  from  District  Court,  Oklahoma 
County ;  John  W.  Hayson,  Judge. 

Durling  S.  Craddock  was  convicted  of  man- 
slaughter in  the  first  degree,  end  he  appeals. 
Affirmed. 


Chas.  H.  Ruth,  of  Oklahoma  City,  for 
plaintiff  in  error.  8.  P.  Freeling,  Atty.  Gen., 
and  R.  McMillan,  Asst  Atty.  Gen.,  for  the 
State. 

MATSON,  J.  This  Is  an  appeal  from  the 
district  court  of  Oklahoma  county  wherein 
the  plaintiff  in  error  was  convicted  of  the 
crime  of  manslaughter  in  the  first  degree 
and  his  punishment  fixed  at  the  minimum 
of  four  years'  imprisonment  in  the  state  pen- 
itentiary. There  is  but  one  assignment  of 
error  relied  upon  for  a  reversal  of  this  Judg- 
ment, viz.: 

"Misconduct  of  the  jury,  in  that  the, verdict 
was  decided  by  lot  and  other  means  and  is  not  a 
fair  expression  of  the  opinion  on  the  part  of  the 
jury  and  each  member  ther^f  in  this,  that  be- 
fore the  verdict  was  arrived  at  and  as  a  consid- 
eration thereof,  and  as  a  condition  prece<Ieut  for 
a  verdict  ot  guilty  with  four  years'  imprison- 
ment, the  jury  unanimously  signed  a  writing  and 
caused  same  to  be  delivered  to  the  court,  which 
in  substance  provides  for  a  recommendation  to 
the  Governor  of  the  state  to  remit  or  commute 
the  four  years'  to  one  year's  imprisonment ;  and 
liad  it  not  been  for  the  agreement  and  recom- 
mendation the  jury  would  not  have  agreed  upon 
a  verdict  of  guilty." 

This  alleged  error  was  presented  to  the 
trial  court  In  tl:e  motion  for  a  new  trial 
supported  by  the  affidavit  of  the  Juror,  H.  B. 
Robinson,  which  said  affidavit  Is  as  follows: 

"H.  B.  Robinson,  of  lawful  age,  on  oath  and 
being  first  duly  sworn,  deposes  and  says  that  he 
was  a  member  of  the  jury  which  tried  the  case 
above  entitled  and  rendered  a  verdict  therein  on 
June  14,  1915 ;  that  at  least  8  members  of  said 
jury  were  constantly  holding  out  for  a  verdict  of 
not  guilty,  and  their  consent  to  a  four-year  ver- 
dict and  of  guilty  of  manslaughter  was  obtained 
in  the  following  way:  That  Wore  said  verdict 
was  agreed  to  and  signed,  it  was  agreed  by  the 
jury  as  a  condition  precedent  to  the  said  ver- 
dict that  all  12  members  of  the  iury  would  sign 
a  written  recommendation  to  the  Governor  of 
the  state  of  Oklahoma  to  reduce  the  four-year 
sentence  to  one  prison  year;  that  this  recom- 
mendation was  signed  by  all  the  jury  before  the 
verdict  was  announced  to  the  bailiff  to  be  an- 
nounced to  the  court;  that  the  said  8  jurymen 
would  not  have,  under  any  circumstances,  con- 
sented to  any  verdict  ot  guilty  had  it  not  been 
for  the  agreement  of  all  the  jury  to  sign  said 
recommendation,  and  had  it  not  been  that  they 
believed  in  good  faith  that  such  a  recommenda- 
tion was  proper  and  would  to  a  moral  certainty 
be  complied  with;  that  the  said  written  paper 
to  the  Governor  was  filed  by  three  members  of 
the  jury  with  the  Hon.  John  W.  Hayson  soon 
after  the  jury  was  discharged,  who  was  district 
judge  who  tried  the  case ;  that  bad  it  not  been 
for  this  method  of  arriving  at  a  verdict  and  the 
said  recommendation,  the  said  jurymen  would 
have  voted  not  guilty  until  a  verdict  of  not  guil- 
ty was  had  or  a  mistrial  was  declared. 

"H.  E.  Robinson. 

"Subscribed  and  sworn  to  before  me  this  20th 
day  of  July,  1915." 

This  is  not  a  question  of  first  Impression 
with  this  court  The  question  of  whether 
Jurors  may  impeach  or  contradict  their  ver- 
dict after  they  have  been  discharged  and 
have  mingled  with  the  public  was  first  pass- 
ed upon  in  the  case  of  Petitti  v.  State,  2  Okl. 
Cr.  131,  100  Pac.  1122,  wherein  It  was  held: 
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"When  the  jury  have  returned  into  court  a 
verdict  finding  the  defendant  not  ^ilty,  it  is  er- 
ror, after  the  jury  have  been  discharged  and 
mingled  with  the  public,  for  the  court  to  recall 
the  members  of  the  jury  and  require  or  permit 
them  to  impeach  the  verdict  returned  into  court 
by  testifying  that  they  really  intended  to  find 
the  defendant  guilty." 

The  question  was  next  passed  upon  In  tbe 
case  of  Spencer  v.  State,  6  Okl.  Or.  page  7, 
113  Pac.  page  224,  where  the  Petittl  Case 
was  followed.  In  the  Spencer  Case  this 
court  said: 

"If,  after  being  discharged  and  mingling  with 
the  public,  jurors  are  permitted  to  impeach  ver- 
dicts which  they  have  rendered,  judgments  based 
upon  verdicts  of  juries  would  rest  upon  a  very 
uncertain  foundation.  Litigants  against  whom 
verdicts  had  been  rendered  would  be  continually 
importuning  jurors  and  attempting  to  obtain 
from  them  affidavits  upon  which  such  verdicts 
could  be  assailed.  This  would  result  in  perjury 
and  bribery.  There  would  he  no  end  of  litica- 
tion  in  cases  tried  bofore  juries.  Therefore,  for  j 
the  security  of  litisrants,  and  to  prevent  fraud 
and  perjury,  as  well  as  for  the  pretention  of  the 
jurors  themselves,  courts  will  not  allow  jurors 
to  impeach  their  own  verdict  unless  they  are 
permitted  to  do  so  by  the  express  provisions  of 
the  statute.  We  have  no  statute  permitting  tliis 
to  be  done." 

And  again  in  the  case  of  Vanderburg  v. 
State,  6  Okl.  Cr.  485,  120  Pac.  .Wl,  where  the 
question  was  again  presented,  the  Spencer 
and  Petittl  Cases  were  followed.  In  the 
Vanderburg  Case  It  was  said: 

"Id  support  of  a  motion  for  a  new  trial  the 
testimony  of  one  of  the  jurors  was  taken,  where- 
in he  testified  in  substance  that  the  verdict  of 
the  Jury  was  not  unanimous,  and  that  he  did  not 
vote  for  a  conviction.  Two  other  jurors  were 
permitted  to  testify  that  the  question  of  taxes 
was  discussed,  and  that  the  costs  would  be 
thrown  on  the  state,  if  they  did  not  stick  the  de- 
fendant. It  will  be  Riiflicient  to  say  on  this 
question  that  jurors  will  not  be  allowed  to  im- 
peach their  verdict  by  their  affidavits  or  testi- 
mony after  they  have  been  discharged.  Spencer 
V.  State,  5  Okl.  Cr.  7,  113  Pac.  224." 

Also  In  the  case  of  Overton  v.  State.  7  Okl. 
Cr.  203,  114  Pac.  1132,  123  Pac.  175,  where 
it  was  again  held  that  Jurors  would  not  be 
permitted  to  impeach  tbelr  verdicts  by  affl- 
dayits  or  testimony  to  the  effect  that  they 
were  influenced  by  anything  in  arriving  at  a 
verdict  except  the  law  and  the  testimony. 

And  in  tbe  case  of  Keith  t.  State,  7  Okl. 
Cr.  156,  123  Pac.  172,  tbe  sole  question  pre- 
sented was  wbetber  or  not  a  verdict  could 
be  impeached,  by  tbe  affidavits  or  testimony 
of  Jurors  showing  misconduct  on  their  part 
in  arriving  at  tbe  verdict  It  was  again  held 
tliat  a  verdict  conld  not  be  so  impeached.  lu 
the  Keith  Case  all  the  decisions  of  this  court, 
together  with  tbe  decisions  of  tbe  courts  of 
numerous  other  states,  were  cited  and  quot- 
ed from,  tbe  court  distinguishing  between  tbe 
statutes  of  those  states  which  permit  a  ver- 
dict to  be  impeached  In  this  manner  and  the 
law  governing  in  Oklahoma.  In  the  Keith 
Case  this  court  said : 


"As  was  well  said  by  Chief  Justice  Mansfield, 
if  a  verdict  can  be  impeached  by  the  affidavit 
or  testimony  of  a  juror,  then  in  any  criminal 
case  tried  in  the  state,  no  matter  how  conclusive 
the  testimony  and  how  regular  the  trial  may 
have  been  in  other  respects,  it  will  be  in  the 
power  of  one  juror  to  secure  a  reversal  of  a  con- 
viction, and  at  the  same  time  do  it  in  such  a 
manner  as  to  conceal  the  purpose  for  which  it 
was  done,  and  thereby  exempt  himself  from  pun- 
ishment. Such  a  juror  could  insist  that  the 
amount  of  punishment  should  be  arrived  at  by 
lot,  or  he  could  make  statements  to  the  other 
jurors  highly  damaging  to  the  defendant;  then 
afterwards  it  would  not  be  necessary  for  him  to 
file  an  affidavit  as  to  how  the  verdict  was  reach- 
ed in  the  case,  for,  if  the  right  to  impeach  a 
verdict  by  affidavit  of  a  juror  exists,  the  right 
to  have  the  entire  jury  summoned  and  placed  on 
the  stand  and  examined  as  to  what  occurred  in 
the  jury  room  also  exists;  and  when  a  verdict 
was  rendered,  as  above  indicated,  such  juror 
might  have  been  the  most  zealous  for  conviction, 
when,  as  a  matter  of  fact,  he  was  working  solely 
in  the  interests  of  the  defendant.  If  this  can  be 
done,  it  places  in  the  hands  of  a  defendant  the 
power  to  set  aside  any  verdict  that  n.ight  be  ren- 
dered against  him.  provided  only  he  can  find  a 
juror  who  will  be  willing  to  carry  out  the  pro- 
pram.  It  may  be  stated  that  this  is  an  extreme 
illustration :  but  it  must  be  remembered  that  t''o 
extreme  rase  is  the  test  of  the  rule.  We  m^ght 
fill  a  volume  by  quoting  from  authorities  sup- 
porting our  views  on  this  question;  but,  as  it 
has  been  decided  three  times  by  this  court,  we 
do  not  deem  it  necessary  to  quote  further  from 
authorities." 

Numerous  authorities  are  collated  In  the 
Keith  Case,  and  we  deem  it  unnecessary  to 
embody  them  in  this  opinion. 

See,  also,  Starr  ▼.  State,  9  OkL  Cr.  210, 
131  Pac.  542. 

It  has  been  clearly  established  in  this  state 
that  a  juror  wlU  not  be  permitted  to  impeach 
bis  verdict,  after  be  has  been  discharged  and 
mingled  with  the  public,  either  by  affidavit 
or  oral  testimony. 

We  have  read  the  testimony  in  this  case, 
and  conclude  that  tbe  defendant  is  to  be  con- 
gratulated upon  receiving  tbe  minimum  pun- 
ishment for  manslaughter  in  the  first  degree. 
Under  the  state's  evidence  be  is  clearly  guil- 
ty of  murder,  and  the  testimony  of  his  own 
witnesses  does  not  tend  to  reduce  this  offense 
to  manslaughter.  There  is  sligbt  evidence  of 
self-defense,  but  the  Jury  undoubtedly  were 
led  to  lighten  the  punislunent  because  of  an 
alleged  assault  by  the  deceased  upon  the 
wife  of  the  defendant  the  day  previous  to 
the  bomidde.  Defendant  did  not  take  the 
witness  stand  In  bis  own  behalf.  What  was 
really  tbe  actuating  cause  of  tills  killing, 
therefore,  has  never  been  told  by  him.  After 
an  examination  of  the  entire  record,  however, 
we  are  convinced  that  he  has  been  dealt  wltb 
most  leniently. 

The  Judgment  of  the  district  court  of  Ok- 
lahoma county  is  therefore  affirmed. 

DOYLE,  P.  J„  and  ARMSTRONG,  J.,  con- 
cur. 
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(U  OU.  Cr.  aso) 

NBALt.  STATE.    (No.  A-2631.) 

(Grimiiial  Ooart  of  Appeals  of  Oklahoma. 

March  27,   1917.     Rehearine   Denied 

Sept.  22,  1917.) 

(Syllalnu  by  the  Court.) 
CxntTNAi.  Law  «=>1172(1)— Habuless  Ebbob 

— INSTBUCTIOKS. 

Where  it  is  manifest  that  the  jury  were  not 
misled,  nor  the  accused  prejudiced,  by  a  defect 
in  an  instruction,  the  error  will  be  deemed  harm- 
less. 

Error  from  County  Court,  Washington 
County ;  Robert  D.  WaddlU,  Judge. 

C  W.  Neal  was  convicted  of  having  pos- 
session of  Intoxicating  liquor  with  intent  to 
violate  the  law,  and  be  brings  error.  Af- 
flnned. 

Charlton  &  Farrell,  of  Bartlesville,  for 
plaintlfT  in  error.  R.  McMillan,  Asst  Atty. 
Gen.,  for  tbe  State. 

BRETT,  J.  The  plaintiff  In  error,  C.  W. 
Neal,  was  convicted  In  the  county  court  of 
Washington  county  of  having  possession  of 
Intoxicating  liquor  with  Intent  to  violate  the 
prohibitory  law,  and  sentenced  to  a  term  of 
six  months  in  the  county  Jail  and  to  pay  a 
fine  of  $500. 

The  testimony  of  the  sheriff  Is  that  he 
found  49  quarts  of  whisky  under  two  beds 
In  a  room  in  the  residence  of  the  plaintiff 
in  error.  Some  of  the  whisky  was  In  a  sack 
under  one  bed,  and  the  remainder  lying  loose 
on  tbe  floor  under  another  bed.  The  plaintiff 
in  error  did  not  testify  in  his  own  behalf; 
bat  one  Charles  Pearson  testified  that  be 
was  boarding  with  plaintiff  in  error,  and 
that  a  friend  of  his  by  the  name  of  Buddy 
was  passing  through  Bartlesville  with  this 
whisky  in  an  automobile,  and  broke  down  on 
tbe  outskirts  of  town,  and  asked  him  to 
take  care  of  the  whisky  for  him,  until  be 
could  get  bis  automobile  repaired.  He  claims 
that  he  then  went  with  his  friend  Buddy 
out  to  the  edge  of  Bartlesville,  where  he  bad 
this  whisky  hid  under  some  weeds,  and  as- 
sisted him  In  bringing  it  to  tbe  borne  of  the 
plaintiff  in  error,  to  be  stored,  only  until 
Buddy  could  get  his  car  repaired ;  that  tbis 
was  In  tbe  nighttime,  and  tbe  next  day,  be- 
fore Buddy  called  for  tbe  whisky,  the  of- 
ficers seized  it  He  was  In  a  measure  cor- 
roborated by  the  wife  of  plaintiff  In  error; 
but  tbe  Jury  did  not  accept  this  theory,  and 
found  tbe  plaintiff  in  error  guilty. . 

Tbe  only  error  complained  of  is  that  the 
conrt  omitted  an  element  In  tbe  Instruction 
defining  tbe  crime,  and  te<^nlcally  speak- 
ing this  is  true;  but  tbe  plaintiff  in  error 
did  not  offer  a  correct  instruction,  supplying 
this  omission,  and  tbe  verdict  of  tbe  jury 
shows  that  they  bad  a  correct  understanding 
of  the  offense  charged  and  proven.  The  In- 
struction told  tbe  Jury,  that  the  plaintiff 
In  error  was  charged  with  "knowingly,  wlll- 
fully,  and  unlawfully  having  in  bis  posses- 


sion" this  whisky,  but  omitted  saying  for  the 
purpose  and  with  tbe  intent  of  unlawfully 
disposing  of  same.  If  tbis  was  a  case  bi 
which  the  evidence  left  the  question  as  to 
the  Intent  and  purpose  for  which  the  whisky 
was  had  in  doubt,  then  there  might  be  merit 
in  tbe  contention  of  the  plaintiff  in  error; 
but  In  this  case  the  intent  and  purpose  was 
so  dear  and  manifest  that  the  Jury  were  not 
misled,  nor  was  the  plaintiff  In  error  preju- 
diced by  this  omission  in  the  Instruction. 
For  the  Jury  could  not  have  arrived  at'  any 
other  conclusion,  with  or  without  an  instruc- 
tion on  the  question,  than  that  tbe  plaintiff 
In  error  bad  tbe  whisky  for  tbe  purpose  of 
violating  tbe  law. 
Tbe  Judgment  Is  therefore  affirmed. 

DOYLE,  P.  J.,  and  ARMSTRONG,  J,  con- 
cur. 

'  (13  Okl.  Cr.  700) 

WILLIS  V.  STATE.     (No.  A-232t).) 
(Oriminal  Court  of  Appeals  of  Oklahoma.    Sept. 
11,  1917.) 

(Syllahu$  hv  the  Court.) 

1.  AVrrNESSES  <S=3270(1),  405(1)  —  Impbach- 
MENT— Collateral  Fact. 

When  a  witness  is  cross-examined  on  a 
matter  collateral  to  the  issue,  his  answer  is 
conclusive  and  cannot  be  subsequently  contra- 
dicted by  way  of  impeachment  by  the  pnrty  put- 
ting the  question.  The  test  of  whether  a  fact 
inquired  of  in  cross-examination  is  collateml  is 
this:  Would  the  cross-examining  party  be  enti- 
tled to  prove  it  as  a  part  of  his  case  tending  to 
establish  his  plea? 

2.  Criminal    Law    €=>1170%(1)— WrrNEssES 
«=>270(2)— Cross- Examination  —  CoiiLAT- 

EBAI,   Fact— iMPEACUIdENT   —    ApfKAi;   junp 

Ebbob. 

The  state  was  permitted  on  cross-exalnina- 
tion  to  ask  Walter  Clifford,  the  defendant's  wit- 
ness, if  he  did  not  state  at  a  certnin  place  and 
time  in  the  presence  of  one  John  Williama  that, 
"Green  is  juRt  as  good  as  a  dead  man ;  I  know 
that  fellow  Willis,  and  he  will  kill  him."  The 
witness  having  denied  making  the  statement, 
John  Williams  was  intrmluced  over  the  defend- 
ant's objection  and  testified  that  the  witness 
Walter  Clifford  did  make  said  statement,  held, 
that  the  admission  of  such  impeaching  evidence 
over  the  defendant's  objection  was  prejudicially 
erroneous.  The  matter  involved  in  the  cross- 
examination  of  the  witness  and  about  which  h« 
was  contradicted  was  not  matter  admissible 
as  criminative  evidence ;  it  tended  only  to  prove 
the  opinion  or  conclusion  of  the  impugned  wit- 
ness, and  was  a  matter  collateral  and  irrele- 
vant to  the  issue  being  tried. 

Appeal  from  District  Court,  Pawnee  Coun- 
ty;  L.  M.  Poe,  Judge. 

W.  W.  Willis  was  convicted  of  manslaugh- 
ter, and  be  appeals.  Reversed  and  remand- 
ed for  a  new  trlaL 

This  is  an  appeal  from  an  action  in  tbe 
district  court  of  Pawnee  county,  state  of 
Oklahoma,  wherein  W.  W.  Willis  was  con- 
victed of  the  crime  of  manslaughter  and  sen- 
tenced to  Imprisonment  In  the  state  peniten- 
tiary for  a  period  of  15  years.  The  evidence 
discloses  that  H.  E.  Green,  the  deceased,  was 
a  man  between  45  and  50  years  of  age,  wbo 
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weighed  about  200,  and  wbo  came  to  Okla- 
homa about  the  time  of  the  opening  of  the 
strip  and  purchased  a  homestead,  the  land 
vrhereon  he  met  his  death  on  the  23d  day  of 
August,  1913.  The  deceased  had  had  con- 
siderable trouble  with  his  neighbors.  He 
had  previously  been  adjudged  Insane  and 
sent  to  the  asylum  at  Ft.  Supply,  Okl.,  and 
there  remained  for  several  years.  His  gen- 
eral reputation  In  the  vicinity  wherein  he 
resided  as  to  being  quarrelsome,  dangerous, 
and  violent  was  bad.  The  defendant  In  the 
case  became  acquainted  with  Green  prior  to 
his  being  sent  to  the  asylum.  At  that  time 
the  defendant  and  his  family,  which  consist- 
ed of  his  wife  and  some  five  or  six  small 
children  by  his  second  wife,  together  with  a 
couple  of  boys  by  a  former  marriage,  re- 
sided on  Green's  place  in  a  small  log  cabin 
and  picked  cotton.  The  parties  got  along 
very  well,  and  no  trouble  was  encountered. 
The  defendant  had  lived  In  that  vicinity 
since  that  time ;  some  7  or  8  years  prior  to 
the  death  of  Green.  The  defendant  was 
about  54  years  of  age,  whose  physical  condi- 
tion, according  to  the  testimony  of  an  attend- 
ing physician,  was  "below  par."  The  defend- 
ant WEU3  a  man  without  means,  and  he  and 
his  family  farmed  with  different  people  in 
that  vldnity,  the  landlord  fumishli^  the 
horses  and  the  Implements  and  sharing  the 
crop.  During  the  fall  or  winter  of  1912, 
the  deceased  Green  came  to  the  defendant, 
who  was  living  close  to  the  Green  farm,  and 
desired  to  rent  him  his  place,  to  furnish  the 
horses  and  to  make  provisions  for  the  de- 
fendant, to  care  for  certain  stock  to  be  left 
on  the  place  by  Green.  Green  said  that  he 
expected  to  leave,  and  was  looking  either  for 
a  position  at  Ft.  Supply  at  the  asylum  or  at 
an  Insane  asylum  In  Kansas. 

The  defendant  rented  the  place  where 
Green  lived.  The  house  was  located  almost 
in  the  center  of  the  160  acres  of  land,  to- 
gether with  the  other  improvements,  con- 
sisting of  barns  and  outbuildings  surround- 
ing the  same.  Green  boarded  with  the  de- 
fendant from  some  time  In  the  month  of 
December,  1912,  and  continued  to  live  in 
the  same  house  with  defendant  and  his  fam- 
ily. Green  failed  to  obtain  a  position,  but 
stayed  on  and  lived  with  defendant  until 
about  the  month  of  April,  1913,  at  which  time 
defendant  was  called  to  Springfield,  Mo.,  as 
a  witness.  Up  to  that  time  no  trouble  had 
ever  occurred.  While  the  defendant  was 
away,  he  left  at  the  place  Green,  and  defend- 
ant's wife,  and  five  or  six  small  children,  the 
oldest  being  a  boy  12, or  13  years  of  age.  Im- 
mediately after  the  defendant  went  to  Mis- 
souri, trouble  arose  between  Green  and  the 
defendant's  wife,  a  scuffle  occurred,  and  con- 
siderable difficulty  arose  over  the  same. 
The  woman  phoned  to  the  officers  at  Pawnee, 
and  an  officer  went  down  to  the  place  and 
brought  Mrs.  Willis  and  Green  to  Pawnee. 

Mrs.  Willis  conversed  with  the  county 
attorney,  related  her  facts,  and  was  advised 


as  to  Green's  mental  condition,  went  over 
the  situation  that  he  had  been  once  adjudged 
crazy,  and  the  woman,  although  not  satis- 
fled  with  the  advice  received,  returnpd  to 
Mannford.  On  the  afternoon,  as  they  re- 
turned to  Mannford,  the  closest  station  to 
the  home  where  these  parties  resided,  the 
defendant  having  arrived  at  Manniord  from 
Missouri  something  like  an  hour  or  two  be- 
fore his  wife  and  Green  arrived  from  Paw- 
nee, and  being  advised  of  the  circumstances 
of  his  wife's  and  Green's  trouble,  went  to 
the  depot  to  meet  his  wife.  EVom  there 
they  went  to  the  hardware  store  of  Walter 
Cllfl'ord;  the  defendant  having  oraered  a 
team  to  take  his  wife  and  baby  to  their 
home,  and  Green  appeared  in  front  of  the 
hardware  store  and  called  the  defendant 
out.  Some  words  were  spoken  and  a  flst 
fight  occurred.  In  which  the  woman  also  en- 
gaged; both  Green  and  the  defendant  were 
arrested,  the  defendant  pleaded  giillty  and 
paid  his  fine,  but  Green  pleaded  no't  guilty. 
Some  parties  interceded  for  Green  the  next 
day  for  the  reason  they  claimed  Green  had 
been  once  adjudged  insane.  The  defendnnt 
Willis  was  sent  tor  the  next  day  and  the 
differences  settled,  and  it  was  agreed  that 
Green  should  go  t>a<±  to  the  house,  and 
there  stay  until  a  certain  portion  of  work 
was  done  or  the  crop  which  he  was  planting 
could  be  attended  to,  and  then  ho  was  to 
leave  the  place. 

Prior  to  leading  the  place  some  trouble 
again  occurred  between  Green  and  the  de- 
fendant's wife;  Green  having  undressed 
himself  one  day  out  in  the  yard  before  the 
woman  and  the  little  girl.  Green  left  the 
place  some  time  in  May.  The  defendant 
came  to  the  county  attorney  upon  two  oc- 
casions to  consult  biro  regarding  the  facts 
in  the  case,  stating  that  he  did  not  desire 
to  have  trouble,  but  that  all  that  he  had  of 
this  world's  goods  was  his  interest  In  the 
crop.  He  desired  only  the  protection  of 
himself  and  family  from  the  indignity  and 
abuse  of  Green.  Several  letters  were  passed. 
He  made  two  visits  to  the  county  attorney's 
office.  He  was  advised  of  the  abnormal  con- 
dition of  Green,  and  also  advised  the  coun- 
ty attorney  that  there  had  never  been  any 
trouble  between  Green  and  him;  that  the 
trouble  all  arose  between  Green  and  the 
family.  Nothing  was  done  during  this  visit 
to  the  county  attorney.  Green  was  not  then 
on  the  place,  but  the  defendant  anticipated 
that  he  would  return  at  any  time,  and  that 
perhaps  trouble  might  ensue.  Green  returned 
home  some  time  in  July.  As  soon  ns  he  re- 
turned, it  was  not  long  untU  trouble  again 
ensued. 

The  defendaiit,  although  having  the  place 
leased,  and  supposed  to  have  the  use  and  oc- 
cupancy of  the  house  and  the  use  of  the 
team,  finding  that  be  was  unable  to  agice 
or  get  along  with  Green,  and  Green  Insisted 
upon  staying  on  the  place,  the  defendant 
decided  that  be  would  move,  and  he  went  to 
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Maniiford  and  made  arrangements  with  Wal- 
ter Clifford,  the  owner  ot  the  hardware 
store,  to  purdiase  a  tent  and  to  move  on  the 
40  acres  owned  by  the  said  Walter  Clifford 
adjoining  the  Green  land.  On  or  about  the 
13th  day  of  August,  1913,  be  moved  his 
wife  and  six  dilldren  from  the  bouse  on 
Green's  place  and  began  living  in  a  tent  on 
Clifford's  place.  At  the  time  of  moving 
from  the  place  to  the  tent,  Green  again  had 
trouble  with  the  family,  and  on  that  occasion 
assaulted  a  little  boy  about  13  years  of  age, 
and  had  a  difficulty  with  Mrs.  Willis, 
T^ile  the  defendant  was  away  from  the 
house  moving  the  belongings  to  the  tent.  A 
day  or  two  afterwards  the  defendant  again 
came  to  the  coonty  attorney  and  informed 
him  of  the  trouble,  and  informed  him  that 
he  bad  just  moved  and  taken  his  family 
from  the  house  to  a  tent,  and  moved  in  the 
tent  for  the  purpose  of  avoiding  trouble. 
After  talking  it  over  with  the  county  attor- 
ney, he  stated  that  as  far  as  he  was  con- 
cerned he  had  always  got  along  with  Green, 
but  the  trouble  always  arose  between  Green 
and  his  family,  and  that  he  and  Green  bad 
agreed  on  a  division  of  the  crop.  No  action 
was  taken  at  that  time,  as  it  was  thought 
furtber  trouble  might  be  avoided  because 
of  the  separation  of  the  parties. 

The  defendant  and  Green  did  not  see  each 
other,  or  there  is  no  evidence  that  they  ever 
met,  from  the  day  the  Willises  left- until  the 
day  Green  met  bis  death.  The  evidence  dis- 
closes that  upon  that  Saturday  afternoon 
the  defendant,  with  bis  son  Brooks  Willis 
(a  son  of  bis  first  wife,  and  about  19  years 
of  age)  and  Marion  Clifford,  an  old  gentle- 
man, who  was  staying  with  Willis,  took  a 
bucket,  a  half  bushel,  and  a  gunny  sack  or 
two  and  started  to  the  Green  home  for  the 
purpose  of  gathering  some  vegetables  that  be- 
longed to  the  defendant ;  a  sufficient  amount 
to  last  them  over  Sunday.  As  they  went 
across  to  the  Green  place,  which  was  adjoin- 
ing the  place  where  the  tent  was  situated,  the 
defendant  with  bis  son  Brooks  and  the  old 
gentleman,  Marlon  Clifford,  started  across 
the  place  through  the  woods  and  pasture  to 
the  garden.  In  going  to  the  place  very  close 
to  the  bouse  they  met  Mr.  Green,  who  was 
then  plowing.  They  stopped  and  talked 
Mendly  with  Green.  Green  suggested  that 
he  bad  some  cider  at  the  bouse;  that  he 
would  drive  up  and  they  could  all  have  a 
drink.  Be  drove  bis  team  to  the  north  of 
the  bouse,  and  they  all  walked  across  the 
plowed  ground  to  a  large  tree  located  some  20 
or  30  feet  from  the  house,  where  there  was  a 
keg  partly  filled  with  cider.  They  all  seat- 
ed themselves  around  the  keg,  and  Green 
poured  out  some  apple  dder,  and  they  drank ; 
after  taking  a  drink  they  sat  down  and  again 
talked  about  the  crops  and  general  condi- 
tions, and  Green  poured  out  some  more  ci- 
der, and  part  of  them  took  a  second  drink. 
Willis  got  up  and  suggested  they  had  better 
go  and  get  their  vegetables  as  he  had  ex- 


pected to  go  np  and  look  about  some  corn  on 
tbe  Green  place.  Apparently  no  quarrel 
arose  and  nothing  was  said.  The  old  man 
Clifford,  who  has  lived  in  that  vldnlty  for 
many  years  and  knew  the  mental  condition 
of  Green,  a  few  moments  before  the  tragedy 
occurred  got  up  and  started  home,  and  when 
the  defendant  got  up  and  started  around  the 
tree  Green  got  up  and  jerked  a  knife  out 
of  bis  pocket  and  told  him  he  was  going  to 
cut  his  heart  out  The  boy.  Brooks,  ran 
around  the  tree.  Green  also  ran  around  tbe 
other  side  where  the  old  man  was  standing. 
Brooks  stepped  in  between  Green  and  defend- 
ant and  pushed  Green  back,  and  Green  knock- 
ed him  immediately  on  the  south  side  of  the 
tree,  where  they  were  both  standing,  and 
started  for  the  old  man  Willis,  and  was  only 
a  few  feet  from  blm.  Willis  told  him  to  stop, 
but  Green  refused  and  kept  rushing  at  him 
with  a  knife  in  his  hands;  the  defendant 
pulled  the  gun  and  shot  Four  shots  were 
fired,  and  Green  fell  immediately  south  of  the 
tree.  The  defendant  and  his  son  got  up,  and 
after  talking  a  little,  the  defendant  suggested 
to  the  boy  to  go  to  a  neighbor's  and  phone  for 
the  doctor  and  the  sheriff,  and  the  defendant 
started  home.  This  the  boy  did  not  do,  but 
followed  his  father  home. 

After  the  defendant  arrived  home  he  went 
to  a  nelgbbor's  himself  and  told  him  the 
conditions  and  trouble,  told  what  he  had 
done,  and  asked  the  neighbor  to  phone  for 
the  doctor  and  for  the  sheriff.  This  was 
done.  The  neighbors  took  care  of  Green. 
The  defendant  met  the  deputy  sheriff  of 
Creek  county,  went  with  him  to  Mannford, 
and  came  on  the  next  day  to  Pawnee,  and 
was  placed  in  JaiL 

The  foregoing  account  of  the  facts  and 
circumstances  Is  necessarily  taken  from  state- 
ment Jot  the  defendant  and  his  witnesses. 
There  was  no  eyewitness  to  this  tragedy  fa- 
vorable to  the  state.  After  mistrial  the  case 
was  again  set  for  trial,  and  in  February,  1914, 
the  jury  returned  a  verdict  of  finding  Willis 
guilty  of  manslaughter  in  the  first  degree, 
and  fixing  his  punishment  at  15  years  in  the 
state  penitentiary. 

McNeill  &  McNeill,  of  Pawnee,  for  plaintiff 
in  error.  S.  P.  B^eling,  Atty.  Gen.,  and  R. 
McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

MATSCXN,  J.  (after  sUtlng  the  facts  as 
above).  [11  It.  is  contended  that  the  court 
erred  in.  permitting  the  state  to  impeach  the 
witness  Walter  Clifford  on  a  collateral  and 
Irrelevant  matter  over  the  objection  and 
exception  of  plaintiff  in  error  and  to  his  sub- 
stantial prejudice.  The  record  on  this  ques- 
tion shows  the  following: 

"Q.  Do  you  know  John  Williams?  A.  Yes,  sir, 
Q.  Do  you  remember  the  circumstance  of  saying 
to  John  Williams  after  Ed  Russell  walked  away 
with  these  two  men  that  Green  is  ju.st  as  good 
as  a  dead  man ;  I  know  that  fellow  Willis,  and 
he  will  kill  him?  .  A.  Did  I  say  that  to  John 
Williams?     Q.  Did  you  say  that  to  John  Wil- 
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Hams?    A.  Jolin  WilliainB?    Q.  John  Williams. 
A.  No,  for  I  don't  talk  to  John  Williams  at  all." 

Over  the  objection  and  exception  of  the 
defendant,  the  witness  John  Williams  was 
permitted  to  give  the  following  testimony : 

"Q.  Mr.  Williams,  I  wiU  ask  you  if  near 
the  entrance  of  the  Mannford  Hardware  Store 
on  the  occasion  of  the  row  between  Mr.  Green 
and  Mr.  Willis,  if  Mr.  Walter  Clifford  made 
the  statement  in  your  presence  that  Green  is 
just  as  K<x>d  as  a  dead  man?  A.  Yes,  sir.  Q. 
(Continuing)  I  know  that  fellow  Willis,  and  he 
will  kill  him. 

"Mr.  McNeill :  We  object  to  that  question  as 
incompetent,  irrelevant,  and  immaterial,  not 
made  in  the  preseiice  of  this  defendant  and  not 
binilini;  upon  the  defendant,  not  proper  rebuttal 
testimony. 

"Tlie Court:  Overruled. 

"Mr.  McNeill:   IDxception. 

"Q.  Did  he  make  that  statement?     A.  Tes, 

The  court  instructed  the  jury  aa  follows: 
"The  court  permitted  the  witness- John  F.  Wil- 
liams to  testify  in  this  case  relative  to  a  cer- 
tain conversation  had  with  Walter  Clifford  as 
follows:  Q.  Mr.  Williams,  I  will  ask  you  if 
near  the  entrance  of  the  Mannford  Hardware 
Store  on  the  occasion  of  the  row  between  Mr. 
Green  and  Mr.  Willis,  if  Mr.  Walter  Clifford 
made  the  statement  in  your  presence  that  Green 
is  just  ns  goo<i  as  a  dead  man ;  I  know  that  fel- 
low Willis,  and  he  will  kill  him.  Did  he  make 
that  statement?  A.  Yes,  sir.  The  court  there- 
fore charges  you  that  tBe  purpose  of  this  ques- 
tion and  answer  was  for  the  exclusive  purpose 
of  impeachment,  and  it  is  not  to  be  considered 
by  you  for  any  other  purpose  in  arrivlnK  at  a 
verdict  in  this  case,  nor  must  you  suffer  or  per- 
mit the  same  to  prejudice  you  in  the  lightest 
degree  or  consider  the  same  in  connection  with 
ascertainine  the  fnxWt  or  innocence  of  the  de- 
fendant. Tf,  however,  you  believe  that  said 
stfltemest  was  made,  then  the  same  may  be  con- 
sidered by  you  in  testing  the  credibility  of  the 
evidence  given  by  the  said  Walter  Clifford,  and 
must  not  be  considered  for  any  other  purpose 
whatsoever  in  this  case." 

In  the  case  of  Payne  t.  State,  10  OU.  Cr. 
314.  1.16  Pac.  201,  It  was  held: 

"When  a  witness  is  cross-examined  on  a  mat- 
ter collateral  to  the  issue,  his  answer  is  con- 
clusive and  cnnnot  be  subsequently  contradict- 
ed by  w.iy  of  impeachment  by  the  party  putting 
the  question." 

It  Is  thoroughly  established  In  all  Juris- 
dictions that  if  a  witness  is  permitted  to  an- 
swer an  Impeaching  question  on  a  collateral 
matter  the  party  asking  the  question  Is  bound 
by  the  answer  given.  So  in  this  instance 
there  can  be  do  question  of  doubt  that  the 
matter  Inquired  into  of  the  witness  Clifford 
was  purely  a  collateral  one.  The  state  there- 
fore was  bound  by  his  answer,  and  It  was 
error  for  the  trial  court  to  permit  him  to  be 
impeached  upon  that  issue.  Not  only  was  it 
error  to  permit  the  witness  Clifford  to  be 
impeached  upon  this  issue,  but  the  fact  that 
the  trial  court  Instructed  the  Jury  that  it 
was  an  issue  upon  which  the  witness  could 
be  Impeached  was  also  erroneous.  In  the 
case  .of  Drake  v.  State,  29  Tex.  App.  265,  15 
S.  W.  728,  the  Supreme  Court  of  Texas  in 
passing  upon  a  question  almost  Identical  with 
this  said : 

"James  Drake,'  Jr.,  fL  witness  who  testified 
in  bdialf  of  the  defendant,  was  asked  upon  crosa- 


examination  the  following  question:  'On  the 
evening  or  night  of  August  27,  18S7,  the  day 
Guinn  was  shot  by  your  father,  at  or  near  the 
store  of  Charles  Rast,  on  Austin  street  in  the 
city  of  Waco,  Tex.,  and  in  the  presence  of  Hugo 
Robinson,  Street  Bacon,  Bob  Fleming,  and  Todd 
Zeigler,  did  you  not  say  that  yon  knew  your 
father  was  going  to  kill  Guinn  before  you  left 
your  father's  house  that  momine?*  The  wit- 
ness answered  that  he  had  not  made  any  such 
statement.  Thereafter  the  state  proved  by  Hngo 
Rnbtnson,  Street  Bacon,  Bob  Fleming,  and  Todd 
Zeiffler  that  the  witness  James  Drake,  Jr.,  did 
make  the  statement  set  forth  in  the  question, 
in  their  prpsence,  at  the  place  and  time  specified 
in  said  question.  Defendnnt  objected  to  the 
question,  and  objected  to  the  testiraon.v  of  the 
witnesses  Robinson,  Bscon,  Fleming,  and  Zeig- 
ler. His  objections  to  the  question,  briefly  stat- 
ed, were  that  if  the  witness  rvrske  had  mn'^e 
Biieh  statement  it  was  a  mere  opinion,  was  not  ad- 
missible against  the  defendant,  was  criminative 
evidence,  and  that  the  auesrinn  was  not  permis- 
sible fnr  the  pumose  of  laying  a  prdicate  to 
impeach  the  witness  Drake,  beoause  it  related 
to  a  matter  collateral  to  the  main  issne,  and 
called  for  a  statement  which,  if  made,  was  a^ 
mere  opinion  of  the  witness.  The  obi'Vtion- 
made  to  the  imneaohiTie  testimony  was  that  it 
related  to  a  matter  collateral  to  the  main  issue: 
a  matter  of  opinion,  and  not  of  fact.  It  cannot 
be  orest'oned  that  the  statenient  which  the  wit- 
nesses Robinson.  Bacon,  Flemine.  and  Zeigler 
testified  was  made  by  the  witness  Drake  was  in- 
admifwihle  as  criminative  evidence  against  the 
defendant.  It  was  not  introduced  or  admitted 
as  criminative  evidence,  but  for  the  sole  pur- 
pose of  impeaching  the  crodibility  of  the  wit- 
ness Drake,  Jr.,  and  the  jury  was  plninlv  and 
emphatically  instructed  in  the  charge  of  the 
court  ss  to  the  purpose  for  which  said  testimony 
was  admitted,  and  that  it  could  not  be  consid- 
ered for  anv  o^Ver  pumn^e.  Drn'''o  v.  State, 
25  Tfex.App.  293,  7  S.  W.  868.  Was  it  com- 
petent to  impeach  the  witness  Drake,  .Tr..  in  the 
msnner  permitted?  This  same  testimony  was 
before  this  court  on  the  former  appeal,  but  it 
does  not  appear  from  the  report  of  the  case  that 
it  was  objected  to  on  tl-e  trial.  We  presume 
that  the  objectioris  now  presented  to  it  were  not 
presented  on  the  former  appeal,  as  we  find  no 
reference  in  the  opinion  to  any  objection.  Our 
former  opinion,  therefore,  does  not  answer  the 
question  above  prononnded,  and  we  a''"  now 
called  upon  to  consider  and  answer  It  "When  a 
witness  is  cross-examined  on  a  matter  collateral 
to  the  issue  his  snswer  cannot  be  snbseonently 
contradicted  by  the  party  putting  the  question.* 
Nor  is  it  proper  to  allow  a  witness  to  be  cross- 
examined  as  to  any  matter  which  is  collateral 
and  irrevelant  to  the  issue  merdy  for  the  pur- 
pose of  contradicting  him  by  other  evidence. 
Whart.  Crim.  Ev.  (9^h  Rd.)  $  484;  Rainey  v. 
State,  20  Tex.  App.  473 ;  Hart  v.  State,  15  Tex. 
App.  202  [49  Am.  Rep.  1SSV.  Johnson  ▼.  State, 
22  Tex.  App.  206,  2  S.  W.  609;  Brite  ▼.  State, 
10  Tex.  Anp.  368;  Stevens  v.  State,  7  Tex. 
App.  89.  What  is  collateral  and  irrelevant  mat- 
ter within  the  rules  above  stated?  In  his  work 
on  Criminal  Evidence  (9th  Ed.  {  484)  Mr.  Whar- 
ton, quoting  from  the  opinion  in  Hildebnm  v. 
Curran,  65  Pa.  6.1,  says :  'The  test  of  whether  a 
fact  inquired  of  in  cross-examinationB  is  collat- 
eral is  this :  Would  the  cross-examining  party 
be  entitled  to  prove  it  as  a  part  of  this  case 
tending  to  establish  his  plea?'  This  test  has 
been  quoted  and  adopted  by  this  court  in  Hsrt 
V.  State.  15  Tex.  App.  202  [49  Am.  Rep.  188], 
and  in  Johnson  v.  State,  22  Tex.  App.  206.  2  R. 
W.  609.  Having  this  plain  and  approved  test,  it 
only  remains  for  us  to  apply  it  correctly  to  the 
impeachment  of  the  witness  Drake,  Jr.,  as  per- 
mitted in  this  case,  and  thereby  ascertain  wheth- 
er or  not  that  impejichment  was  legal. 
"What  was  the  fact  inquired  about?    A  state- 
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ment  made  by  the  witness  Drake,  Jr.,  that  be 
knew  that  his  father  (the  defendant)  was  going 
to  kill  Uuinn  (the  deceased)  before  he  (the  wit- 
ness) left  home  that  morning— the  morning  of  the 
day  of  the  homicide.  Would  the  state  Jiave  been 
entitled  to  prove  as  a  part  of  its  case  by  the 
wiuieds  Drake,  Jr.,  or  by  other  evidence,  that 
said  witness  knew  on  the  morning  of  and  prior 
to  tlie  homicide  that  his  father  intended  to  kill 
the  deceased?  Could  such  knowledge  of  the  wit- 
ness be  considered  a  fact,  and  a  relevant,  ma- 
terial fact?  Suppose  the  witness  Drake,  Jr., 
while  upon  the  stand,  bad  been  a^ked  by  either 
puny  the  question :  'What  was  defendant's  in- 
tention towards  the  deceased  before  you  left 
home  on  the  morning  of  and  prior  to  the  homi- 
cide?' Would  such  a  question,  if  objected  to 
upon  the  ground  that  it  called  for  the  opinion 
or  conclusion  of  the  witness,  and  not  for  facts, 
have  been  allowed  by  the  court?  We  do  not 
think  the  question  would  have  been  legitimate 
and  permissible.  How  could  the  witness  know 
aa  a  fact  the  intention  of  the  defendant?  That  a 
certain  intent  existed  is  a  conclusion  deduced 
from  facts ;  from  the  words  and  conduct  of  the 
individual  to  wliom  the  intent  is  imputed.  It 
is  for  the  jury,  and  not  *  *  *  the  witness,  to 
deduce  the  conclusion,  and  that  they  may  do  this 
the  witness  must  state  the  facts  from  which 
the  conclusion  as  to  the  intent  is  sought  to  be 
deduced.  Upon  the  facts  the  conclusion  deduced 
by  a  jury  as  to  intent  might  be  the  very  opposite 
of  that  reached  by  the  witness.  Suppose  coun- 
sel for  the  state  on  cross-examination  had  ask- 
ed the  witness  Drake,  Jr.,  the  question,  'Did  you 
know  on  the  morning  of  and  prior  to  the  homi- 
cide that  the  defendant  was  going  to  kill  the 
deceased?'  would  the  question  have  been  le- 
gitimate? We  think  it  would  not  have  been. 
It  was  calculated  to  elicit  from  the  witness  his 
conclusion  merely,  his  conclusion  as  to  the  in- 
tention of  the  defendant.  How  could  the  wit- 
ness know  that  defendant  was  going  to  kill  the 
deceased?  He  could  not  know  it.  He  could 
merely  conclude  that  it  was  the  defendant's  in- 
tention to  do  the  act,  and  this  conclusion  he 
would  deduce  from  facts  within  his  knowledge. 
An  affirmative  answer  to  the  question  would  not 
be  evidence  of  a  fact,  but  merely  the  opinion  of 
the  \iitne8s  as  to  the  intention  of  the  defend- 
ant. Knowledge  of  what  the  defendant  was  go- 
ing to  do  could  be  nothing  more  than  the  wit- 
ness' opinion  or  conclusion  deduced  from  the 
words  and  acts  of  the  defendant.  Such  knowl- 
edge is  not  a  fact.  If  the  question  had  been, 
'Did  the  defendant  on  the  morning  of  and  prior 
to  the  homicide  tell  you  that  he  was  going  to 
kill  the  deceased?*  it  would  have  been  legitimate. 
It  would  have  been  an  inquiry  for  a  fact:  a 
fact  relevant  and  material  to  the  main  issue; 
n  fact  which  the  state  would  have  been  entitled 
to  prove  as  a  part  of  its  case.  If  in  laying  the 
predicate  to  impeach  the  witness  Drake,  Jr.,  be 
bad  been  asked,  'Did  you  not  state  in  the  pres- 
ence of  Hugo  Robinson,  Street  Bacon.  Bob 
Fleming,  and  Todd  Zei^ler,  on  the  evening  or 
night  of  August  27,  18S7,  the  day  that  Guinn 
was  shot  by  your  father,  and  at  or  near  the 
■tore  of  Chas.  Rast,  in  Waco,  that  your  father 
told  you  on  that  morning  before  the  homicide 
that  be  was  going  to  kill  Guinn?'  the  question 
would  have  been  proper,  would  have  been  as  to 
a  fact  relevant  and  material  to  the  main  issue; 
a  fact  with  respect  to  which  the  witness  could 
be  imi>eached  by  proving  that  he  did  make  such 
statempnt.  And  so  of  any  other  fact  of  like 
character.  As  we  have  before  stated,  we  regard 
the  matter  about  which  the  witness  Drake,  Jr., 
was  contradicted  as  a  matter  of  opinion  mere- 
ly, a  conclusion  of  the  witness,  and  not  a  fact. 
Opinions  of  witnesses,  as  a  general  rule,  are  not 
admissible  in  evideuce.  Witnesses  must  be  con- 
fined to  a  statement  of  the  facts  within  their 
knowledge,  from  which  facts  the  jury  are  to 
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deduce  their  own  concIuslon&  Wilson  Crim.  St. 
S  2502.  There  are  well-established  exceptions  to 
this  general  nila  One  of  these  exceptions  is 
where  the  facts  from  which  the  opinion  proceeds 
as  an  effect  are  of  a  character  that  they  cannot 
be  so  detailed  and  presented  to  the  minds  of  a 
jury  as  to  impart  to  them  the  knowIe<lge  which 
the  witness  actually  possesses.  Whenever  a 
condition  of  things  is  such  that  it  cannot  be  re- 
produced and  made  palpable  in  the  concrete  to 
the  jury,  or  when  language  is  not  adequate  to 
such  realization,  then  the  witness  may  describe 
it  by  its  effect  upon  his  mind,  even  though  such 
effect  be  opinion.  Powers  v.  State,  23  Tex.  App. 
42,  5  S.  W.  153.  But  the  opinion  or  conclu- 
sion of  the  witness  Drake,  Jr.,  as  to  the  inten- 
tion and  purpose  of  the  defendant  to  kill  the  de- 
ceased, cannot  be  brought  within  this  or  any 
other  exception  to  the  general  rule." 

See,  also,  WUson  v.  State,  37  Tex.  Cr.  R. 
64,  38  S.  W.  610;  Morton  v.  State.  43  Tex. 
Cr.  R,  533,  67  S.  W.  115 ;  State  v.  Dunn,  58 
Or.  301,  99  Pac.  278,  100  Pac.  258 ;  Parker  v. 
State,  46  Tex.  Cr.  R.  461,  80  S.  W.  1008,  108 
Am.  St  Rep.  1021,  3  Ann.  Cas.  893 ;  Justice 
T.  Commonwealth  (Ky.)  46  S.  W.  499. 

[2]  W^as  the  admission  of  this  testimony 
injurious?  Clearly  so.  The  witness  Walter 
Clifford  was  one  of  the  main  witnesses  for 
the  defendant  In  this  case.  He  had  known 
the  defendant  for  a  number  of  years,  even 
prior  to  the  time  when  he  moved  to  that  com- 
munity. The  fact  that  Clifford  was  intimate- 
ly acquainted  with  the  defendant,  bad  known 
him  for  so  long  a  time,  would  necessarily 
Impress  the  jury  with  the  fact.  If  It  were 
true,  that  Clifford  believed  old  man  Willis 
to  be  a  dangerous  and  desperate  man,  al- 
though be  had  testified  In  his  favor,  and  as 
to  his  general  good  reputation  for  peace  and 
quietude  in  that  community.  Also  In  view  of 
the  fact  that  the  court  Instructed  the- Jury 
that  the  witness  Clifford  might  be  Impeached 
by  testimony  of  this  kind  the  Jury  would 
naturally  conclude  that  having  been  Impeach- 
ed by  such  testimony  he  could  not  be  be- 
lieved In  any  statement  that  he  had  made. 
The  Instruction  therefore  was  very  prejudi- 
cial. The  Impeachment  of  the  witness  should 
not  have  been  permitted.  In  view  of  the 
fact  that  this  Is  a  close  case  In  which  the 
testimony  for  the  defendant  clearly  makes 
out  a  case  of  self-defense^  and  In  which  a 
former  Jury  was  unable  to  agree,  this  court 
Is  Impressed  with  the  fact  that  this  testi- 
mony must  have  had  considerable  influence 
upon  the  Jury  In  reaching  a  verdict  of  guilty. 
We  believe  It  Is  our  plain  duty  therefore  to 
reverse  this  Judgment  of  conviction  upon 
this  ground  alone. 

Other  errors  are  complained  of,  but  they 
are  either  lacking  In  merit  or  are  such  as 
are  not  likely  to  arise  npon  a  retrial  of  the 
case.  We  deem  It  unnecessary  therefore  In 
view  of  the  conclusion  that  we  have  herein 
reached  to  pass  upon  them. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

DOYLBk  P.  3..  and  ARMSTRONG,  J.,  con- 
cnc 
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CU  Okl.  Cr.  717) 

HUTCHINS  T.  STATK     (No.  A-2e75.) 

(Criminal  <3ourt  of  Appeals  of  Oklahoma.    SepL 

13,  1917.) 

(ByUabiu  bp  the  Court.) 

1.  Ceiminal  Law  «=>10T7— AppkaI/— Co8t& 

In  a  criminal  prosecution,  where  the  defend- 
ant has  been  convicted  and  desires  to  appeal,  up- 
on a  proper  showing  made  to  the  trial  court  that 
he  is  unable  to  pay  the  court  reporter  for  a  tran- 
script of  the  testimony,  or  the  court  clerk  for  a 
transcript  of  the  record,  it  is  the  duty  of  the 
trial  court  to  make  an  order  directing  that  this 
be  done  without  expense  to  the  defendant. 

2.  Criminal  Law  iS=»1077— Appeaij— Cost  of 
Tranbcript. 

On  appeal  by  transcript  from  •  conviction 
for  murder,  it  appearing  from  the  record  that 
the  plaintiff  in  error  wag  denied  his  constitu- 
tional and  statutory  right  to  perfect  an  appeal 
by  case-made  as  a  poor  person,  by  reason  of 
the  refusal  of  the  court  to  order  the  court  re- 
porter to  furnish  him  with  a  transcript  of  the 
proceedings,  and  the  testimony  taken  upon  the 
trial,  the  judgment  is  reversed  and  a  new  trial 
awarded. 

Appeal  from  District  Court,  Jackson  Coun- 
ty ;    Geo.  C.  Oump,  Judge. 

Ed.  Hutcbins  was  convicted  of  murder,  and 
be  appeals.  Heversed  and  remanded  for  new 
trial. 

W.  T.  McConnell,  of  Oklahoma  City,  for 
plaintiff  in  error.  The  Attorney  (jeneral  and 
R.  MlcMUlan,  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  The  plaintiff  In  error  was 
tried,  convicted,  and  sentenced  to  life  im- 
prisonment, upon  an  information  charging 
him  with  the  crime  of  murder  in  the  killing 
of  his  wife,  Mary  Hutcbins,  by  shooting  her 
with  a  pistol.  The  case  comes  before  this 
court  upon  a  petition  in  error  with  a  certi- 
fied transcript  of  the  record.  The  errors 
assigned  are  as  follows: 

"First.  The  court  erred  in  overruling  the  de- 
murrer to  the  information. 

"Second.  The  court  erred  in  the  admission  of 
testimony  against  the  defendant. 

"Third.  The  court  erred  in  its  instructions  to 
the  jury. 

"Fourth.  The  court  erred  in  failing  to  instruct 
the  jury  as  to  all  the  law  applicable  to  the  facts 
proven, 

"Fifth.  The  court  erred  in  failing  to  instruct 
the  jurv  in  the  law  as  to  the  different  degrees  of 
homicide. 

"Sixth.  The  court  erred  in  its  statements  in 
the  presence  of  the  jury. 

"Seventh.  The  court  erred  in  overruling  the 
defendant's  motion  for  a  new  trial. 

"Eighth.  The  court  erred  in  overruling  the 
defendant's  motion  for  a  transcript  of  the  tes- 
timony, statements,  objections,  rulings  of  the 
court  (not  of  record),  exceptions,  and  record 
proper  of  the  entire  proceedings  had  in  said 
cause  in  said  court  before,  at  and  upon  the  trial 
thereof  to  be  incorporated  in  a  case-made  and 
furnished  the  defendant  for  the  purpose  of  per- 
fecting his  appeal  to  this  court  by  case-made, 
unless  the  said  defendant  who  was  found  by  the 
court  to  be  a  pauper,  deposit  with  the  court  ste- 
nographer the  sum  of  $40  for  such  transcript 
and  case-made,  thus  denying  to  the  plaintiff  in 
error  the  risht  of  appeal,  as  will  more  fully  ap- 
pear from  Exhibit  A  attached  hereto. 

"Ninth.  That  the  plaintiff  in  error  Is  a  poor  J 


colored  person,  and  has  not  at  any  time  since 
said  trial  been  able  to  pay  for  said  case-made  or 
record  proper,  and  that  the  record  and  tran- 
script which  is  attached  hereto  were  procured 
by  his  attorney.  That  he  is  unable  to  pay  or 
secure  the  costs  of  filing  this  appeal  in  this 
court,  as  will  more  fully  appear  from  the  affi- 
davit of  his  poverty  filed  herewith  and  marked 
Exhibit  B  and  made  a  part  hereof." 

The  Information  in  tbls  case  is  sufficient, 
and  the  demurrer  thereto  was  properly  over- 
ruled. 

[1]  The  only  other  questi<Hi  which  can  be 
determined  upon  the  transcript  Is  concerning 
the  action  of  the  court  in  refusing  to  order 
the  court  reporter  to  furnish  the  defendant 
with  a  transcript  of  the  testimony  in  order 
to  perfect  bis  appeal.  It  appears  from  the 
transcript  that  when  the  court  rendered  Judg- 
ment, the  defendant  filed  his  motion  and 
affidavit  in  part  as  follows: 

"That  from  said  judgment  the  said  defend- 
ant desires  to  appeal  to  the  Criminal  Court  of 
Appeals,  notice  of  which  has  been  given  as  re- 
quired by  law;  that  in  order  to  properly  pre- 
sent said  appeal  it  is  necessary  that  he  pre- 
pare a  case-made  to  serve  upon  the  plaintiff  and 
for  settlement  and  filing  in  said  (jourt  of  Ap- 
peals with  his  petition  in  error;  that  due  de- 
mand has  been  made  upon  the  court  stenog- 
rapher, and  that  said  stenographer  refuses  to 
make  the  same  unless  a  deposit  of  $40  ia  made 
to  pay  for,  same.  Affiant  says  that  he  is  a  poor 
person  ;  that  he  has  no  property  or  money  of 
any  kind  whatsoever;  that  his  relatives  are  all 
poor  and  have  no  property  or  money  with  which 
to  aid  him  ;  •  *  •  and  that  by  reason  of  his 
poverty  and  the  poverty  of  his  relatives  he  is  un- 
able to  pay  for  said  case-made,  or  to  pay  said  at- 
torney for  making  the  same.  Wherefore  defend- 
ant prays  thnt  the  court  make  an  order  direct- 
ing the  court  stenographer  to  make  such  case- 
made  for  the  use  of  said  defendant  free  of  cost 
to -the  defendant." 

The  order,  as  shown  by  the  transcript, 
omitting  title  and  indorsements,  Is  as  follows: 
"Judgment  on  Motion. 

"Now  on  this  the  16th  day  of  September,  1915, 
the  same  being  a  regular  judicial  day  of  the  reg- 
ular September,  1915,  term  of  this  court,  there 
came  on  to  be  heard  the  motion  of  the  defendant 
Ed  Hutching  that  he  be  furnished  a  case-made 
for  the  purpose  of  properly  presenting  his  appeal 
herein  to  the  honorable  Criminal  Court  of  Ap- 
peals of  the  state  of  Oklahoma,  free  of  cost  on 
account  of  his  poverty,  and  after  hearing  said 
motion  and  the  evidence  thereon  and  the  argu- 
ment of  counsel  both  for  plaintiff  and  defendant 
the  court  finds  that  the  allegations  of  poverty 
alleged  in  said  motion  are  true  and  that  the  same 
are  not  controverted  by  the  plaintiff,  but  the 
court  further  finds  that  there  is  no  merit  ia  de- 
fendant's contemplated  appeal  to  the  Criminal 
Court  of  Appeals  of  the  state  of  Oklahoma,  it  ia 
therefore  ordered,  adjudged  and  decreed  that  the 
said  motion  for  case-made  be  in  all  things  over- 
ruled, to  which  ruling  of  the  court  the  defendant 
excepts  and  exceptions  are  allowed.  Geo.  O. 
Crump,  Judge. 

"Attest:  [Seal.1  Maude  Kimbell,  (3ounty 
Clerk,  by  Fred  Zimmerman,  Deputy." 

In  the  case  of  Jeffries  v.  State,  9  Okl. 
Cr.  573,  132  Pac.  823,  It  was  held  that  where 
a  convicted  defendant  desires  to  appeal,  that 
upon  a  proper  showing  made  to  the  trial 
court  that  be  Is  unable  to  pay  the  stenogra- 
pher for  a  transcript  of  the  testimony,  or  the 
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derk  for  a  transcript  of  the  record,  it  Is  tbe 
du^  of  the  trial  court  to  make  an  order 
directtng  that  this  be  done  without  expense 
to  the  defendant. 

In   delivering  the   opinion  of  the  court, 
Judge  Furman  said: 

"Appellant  was  tried  and  convicted  of  man- 
slangfater  in  the  first  degree,  and  liis  punish- 
ment was  assessed  at  15  years'  imprisonment  in 
the  penitentiary.  Appellant  gave  notice  of  ap 
peal,  and  moved  the  court  to  direct  that  the 
case-made  and  record  should  be  prepared  with- 
out expense  to  him  upon  the  ground  that  he 
was  without  friends  and  money  and  was  unable 
to  pay  the  stenographer  for  extending  his  notes 
and  to  pay  tbe  clerk  of  the  court  for  making  up 
tbe  record.  The  fact  that  appellant  was  a  pau- 
per was  not  contested  by  the  state.  But  the 
motion  was  denied  by  the  court.  In  this  we 
think  there  was  error.  ♦  •  •  Stenographers 
are  paid  by  tbe  state  $100  per  month  tor  their 
services.  They  are  also  allowed  to  charge  lib- 
eral fees  for  extending  their  notes  where  the 
parties  desiring  such  extension  are  able  to  pay 
for  the  same.  But,  when  a  defendant  is  unable 
to  pay  for  extending  the  notes  of  the  stenograph- 
er, be  is  as  much  entitled  to  have  this  done  with- 
out cost  to  him  as  he  is  to  have  the  services  of 
the  sheriff  in  summoning  witnesses  or  any  other 
court  oflScer  in  the  performance  of  his  duty  in 
snch  cases.  It  is  therefore  the  right  of  a  defend- 
ant if  he  is  unable  to  pay  for  the  same  to  have 
the  stenosrapber's  notes  extended  without  cost, 
and  it  is  the  duty  of  the  trial  court  to  make  an 
order  to  this  effect,  and  to  see  that  it  is  obey- 
ed. As  this  ^as  not  done  in  the  case  at  bar, 
there  is  no  case-made  in  the  record,  and  appel- 
lant has  been  denied  his  constitutional  right  to 
liave  bis  case  reviewed  by  this  court  upon  the 
facts.  Whether  he  is  guilty  or  innocent  he  has 
this  right,  and  he  cannot  lawfully  be  deprived  of 
it.  In  tbe  case  of  Tegelr  v.  State,  3  Okl.  Cr. 
505,  107  Pac.  049,  130  Am.  St.  Rep.  076.  this 
court  held  that,  where  a  defendant  without  fault 
on  his  part  or  on  the  part  of  those  who  repre- 
sented him  has  not  been  able  to  obtain  a  case- 
made  upon  which  to  prosecute  an  appeal,  a  new 
trial  will  lie  granted  him.  In  the  case  at  bar 
appellant  has  prosecuted  an  appeal  upon  a 
transcript  of  the  record  in  which  there  are  nu- 
merous assignments  of  error  alleged  to  have  been 
committed  by  the  trial  court  in  its  instructions 
to  the  jury.  We  cannot  determine  intelligently 
as  to  wliether  or  not  the  trial  court  erred  in  its 
instructions  to  the  jury  unless  the  testimony  in 
the  case  is  also  before  us.  because  instructions 
are  always  viewed  in  tbe  light  of  the  testimony 
to  which  they  are  applicable.  It  is  true  that 
appellant  is  only  a  friendless  negro  without 
money,  and  dependent  upon  the  charity  of  his  at- 
torneys for  his  defense.  But  the  law  is  no  re- 
specter of  persons.  It  cannot  look  to  the  color 
of  a  man's  face,  the  size  of  his  pocketboolc,  or 
the  number  of  his  friends.  We  want  tbe  people 
of  Oklahoma  to  understand,  one  and  all,  that 
the  poorest  and  most  unpopular  person  in  the 
state,  be  he  white  or  black,  can  depend  upon  it 
that  justice  is  not  for  sale  in  Oklahoma,  and 
that  no  one  can  be  deprived  of  his  right  of  ap- 
peal simply  because  he  is  unable  to  pay  a  ste- 
nographer to  extend  tlie  notes  of  the  testimony." 

The  rule  announced  by  this  court  in  tbe 
Jeffries  Cose  should  by  this  time  be  familiar 
to  all  who  are  concerned  with  the  administra- 
tion of  tbe  criminal  law.  In  the  case  of  Harris 
V.  State,  10  Okl.  Cr.  417, 137  Pac.  3C5, 139  Pac. 
&16,  it  Is  held  that: 

"Where  a  defendant  is  able  to  employ  counsel 
to  represent  him,  and  the  trial  court  refused  to 
enter  an  order  requiring  the  testimony  to  be  ex- 
tended without  expense  to  the  defendant,  such 


refusal  will  not  constitute  ground  for  reversal, 
unless  it  affirmatively  appears  from  the  record 
that  the  defendant  was  a  pauper,  and  that  such 
counsel  so  employed  could  not  have  made  up  a 
statement  of  the  evidence  from  memory,  and 
that  thereby  the  trial  court  had  abused  its  dis- 
cretion." 

In  the  case  at  bar  the  trial  court,  in  de- 
nying the  motion,  "finds  tliat  the  allegations 
of  poverty  alleged  in  said  motion  are  true, 
and  that  the  same  are  not  controverted  by 
the  plaintiff  ;  but  the  court  further  fluds  there 
is  no  merit  in  defendant's  contemplated  ap- 
peal." 

[2]  Under  the  Oonstitution  and  laws  of 
this  state  an  appeal  may  be  taken  by  the  de- 
fendant as  a  matter  of  right  from  a  judgment 
of  conviction  in  a  criminal  prosecution 
against  him,  and  he  is  entitled  to  have  this 
court  review  thei  proceedings  had  upon  his 
trial  and  conviction  when  such  appeal  Is 
taken  according  to  law.  Every  citizen  should 
feel  and  know  that  imder  our  Constitution 
and  laws  there  is  no  one  so  rich  and  power- 
ful as  to  be  above  tbe  just  penalties  of  tbe 
law,  and  no  one  so  poor  and  bumble  as  to  be 
beneath  its  completest  protection. 

It  appearing  that  the  plaintUf  in  error  was 
denied  his  constitutional  and  statutory  right 
to  perfect  an  appeal  by  case-made  as  a  poor 
person  by  reason  of  the  refusal  of  the  court 
to  order  the  court  reporter  to  furnish  him  with 
a  transcript  of  the  pro<f«dlngs  and  of  the  tes- 
timony taken  upon  the  trial,  it  follows  the 
judgment  of  the  district  court  of  Jackson 
county  must  be  reversed,  it  Is  so  ordered, 
and  the  cause  is  remanded  for  a  new  trial. 
The  warden  of  the  penitentiary  at  McAles- 
ter  will  deliver  the  defendant  to  the  sheriff 
of  Jackson  county  to  be  held  in  custody  by 
him  until  he  is  discharged  from  such  custody 
according  to  law. 

ARMSTRONG  and  MATSON,  JJ,  concur. 


(13  Okl.  Cr.  692) 
CAMERON  et  al.  v.  STATE.     (No.  A-2733.) 

(Criminal  Court  of  Appeals   of   Oklahoma. 

July  28,  1917.     Rehearing  Denied 

Sept.  25,  1917.) 

(SvUabut  hv  th0  Court.) 

1.  Intoxicating   Liquobs   $=s>236(0)  —  Nui- 
SANCB— Sufficiency  of  Evidence. 

Evidence  examined,  and  held  Buffi<nent  to 
sustain  a  judgment  of  conviction  for  maintain- 
ing a  liquor  nuisance. 

2.  CnntiNAi.  Law  «=»421(1)— Evidence— Rep- 
utation— LiQUOB  Nuisance. 

Where  defendants  are  charged  with  main- 
taining a  liquor  nuisance,  evidence  of  the  gen- 
eral reputation  of  the  place,  as  to  its  being  a 
place  where  intoxicating  llcpiors  were  kept  for 
sale,  and  where  people  congregated  to  drink  the 
same,  is  admissible. 

3.  Intoxicating   Liquobs  ®=»233(2)— Liquor 
Nuisance— Evidence.  . 

For  other   evidence   held  properly   admitted, 
see  body  of  opinion. 


^sFor  other  cases  see  same  topic  and  KEY-NOMBEE  in  all  Key-Numbeied  DlBests  and  I«a«x«» 


Digitized  by 


Google 


340 


167  PACIFIC  REPORTER 


(OkL 


Appeal  fimn  County  Court,  Oklaboma 
County;    Wm.  H.  Zwlck,  Judge. 

Fred  Cameron  and  others  were  convicted 
of  maintaining  a  liquor  nuisance,  and  appeaL 
Judgment  as  to  eacb  affirmed. 

Ledrue  Guthrie,  of  Oklahoma  City,  for 
plaintiffs  In  error.  S.  P.  Freellng.  Atty.  Gen., 
and  R.  McMillan,  Asst.  Atty.  Gen.,  for  the 

State. 

MATSON,  J.  Plaintiffs  in  error  were  con- 
victed in  the  'ounty  court  of  Oklahoma  coun- 
ty for  unlawfully  maintaining  at  No.  203% 
North  Broadway,  in  Oklahoma  City,  Okl.,  a 
public  nuisance.  In  that  suid  building,  while 
under  the  control  and  In  the  possession  of 
said  plaintiffs  In  error,  was  a  place  where 
intoxicating  liquors  were  kept  for  sale,  and 
where  people  congregated  for  the  purpose  of 
drinking  the  same.  Cameron  and  Pence  were 
sentenced  by  the  court  to  serve  a  term  of 
imprisonment  of  6  mouths  each  In  the  county 
Jail,  and  to  pay  a  fine  of  $500  each.  Wilson 
was  sentenced  to  30  days'  imprisonment  and 
to  pay  a  fine  of  |60.  The  evidence  In  the 
case  discloses  a  state  of  facts  which  shows 
that  the  defendants  Cameron  and  Pen:e  were 
the  owners  of  the  business,  and  that  Wilson 
aided  and  abetted  in  the  conduct  of  the  same, 
although  rot  having  any  flnaucial  Interest  in 
the  business. 

[1]  It  is  contended  that  the  evidence  Is  in- 
sufficient to  sustain  the  verdict.  With  this 
contention  this  court  cannot  agree;  the  evi- 
dence in  effect  establishing  the  following: 
That  the  place  at  No.  203 1-^  North  Broadway, 
Oklahoma  City,  during  the  period  beginning 
about  the  1st  day  of  July,  1915,  and  extend- 
ing to  November,  1015,  was  a  place  where 
Intoxicating  liquors  were  kept  for  the  pur- 
lK)se  of  barter  and  sale,  aud  where  divers 
persons  visited  and  congregated  for  the  pur- 
pose of  drinking  the  same;  that  the  said  de- 
fendants were  occupying  and  In  control  of 
these  premises  during  that  period  of  time; 
that  the  place  was  fitted  up  with  an  Impro- 
vised bar  In  the  rear  of  the  building,  and  in 
the  front  was  a  pool  table  and  card  table; 
that  frequent  raids  were  made  by  the  police 
officers  of  Oklahoma  City  upon  the  said  prem- 
ises during  that  period  of  time;  that  the 
odor  of  whisky  was  very  pronounced  in  said 
premises  on  all  the  times  that  these  raids 
were  made;  that  empty  whisky  bottles  were 
found  concealed  upon  the  premises,  and  upon 
one  occasion  the  defendant  Wilson  was 
caught  in  the  act  of  emptying  whisky  into 
the  sewer  on  said  premises ;  that  divers  per- 
sons other  than  the  defendants  were  In  and 
upon  the  premises  at  various  times  these 
raids  were  made,  and  were  met  upon  the 
stairway  coming  out  of  the  premises  with 
the  odor  of  whisky  upon  their  breaths ;  that 
people  were  seen  to  come  from  the  premises 
in  an  apparent  state  of  intoxication ;  that  a 
lookout  was  stationed  at  the  head  of  the 
stairs  leading  into  the  premises,  and  tliat 


these  various  defendants  at  different  times 
were  acting  in  the  capacity  of  a  lookout; 
that  a  system  of  code  signals  was  used,  by 
which  one  defendant,  who  was  stationed 
across  the  street,  would  signal  to  another  de- 
fendant in  the  building  when  the  officers  ap- 
proached to  make  a  raid;  that  these  defend- 
ants were  on  various  occasions  seen  to  carry 
packages  and  bottles  Into  said  premises, 
sometimes  in  their  ix>ckets,  and  at  other 
times  in  grips  and  suit  cases ;  that  during  all 
of  said  period  of  time  the  place  had  a  gen- 
eral reputation  of  being  a  place  where  intoxi- 
cating liquors  were  kept  for  sale  and  dis- 
posed of  in  violation  of  the  prohibitory  liquor 
laws  of  the  state;  that  whisky  was  found 
concealed  under  the  rear  stairway  to  the 
building  in  a  plant  that  had  been  established 
there  under  the  ground. 

The  evidence  also  discloses  that  the  de- 
fendant Pence  resided  at  No.  1429  West  Main 
street,  Oklahoma  Oty,  which  was  some  14  or 
15  blocks  distant  from  No.  203%  North 
Broadway ;  that  the  defendant  Cameron  was 
the  owner  of  an  automobile,  which  was  con- 
stantly parked  In  front  of  or  near  these 
premises  on  Broadway  street  in  Oklahoma 
City  every  day  during  this  period  of  time; 
that  these  defendants  were  watched  by  the 
officers  of  the  city  and  county,  and  were  seen 
to  make  frequent  trips  in  this  automobile 
from  the  said  premises  on  Broadway  to  the 
residence  of  the  said  Pence,  where  packages 
of  liquor  were  obtained  and  carried  back  to 
the  premises  on  Broadway;  that  the  prem- 
ises of  Pence  on  West  Main  street  were  used 
as  a  storehouse  in  connecition  and  as  a  part 
of  the  business  conducted  at  203%  North 
Broadway;  that  large  quantities  of  liquor 
were  seen  to  be  carried  into  Pence's  home 
during  this  period  of  time ;  that  on  the  19th 
of  October,  1915,  the  sheriff  of  Oklahoma 
county,  one  of  his  deputies,  and  another  offi- 
cer employed  by  the  county  attorney,  caught 
the  defendants  Pence  and  Cameron  in  the 
act  of  leaving  Pence's  home  to  get  into  the 
automobile  along  about  7  o'clock  in  the  eve- 
ning; that  a  search  was  made  of  their  per- 
sons, and  the  defendant  Pence  had  concealed 
in  and  upon  his  clothes  five  pints  of  whisky. 
On  another  occasion  the  residence  of  Pence 
was  searched,  and  a  barrel  of  bottled  beer 
was  found.  On  another  <x:caslon  an  empty 
keg  was  found  concealed  upon  his  premises, 
which  had  a  paper  wrapped  around  It  which 
was  wet  with  whisky,  and  around  the  bung 
hole  of  the  keg  the  odor  of  whisky  was  very 
pronounced.  The  neighbors  of  Pence  testified 
to  the  fact  that  during  this  period  of  time 
about  twice  a  week  an  empty  trunk  would 
be  carried  away  from  his  residence  by  a 
transfer  wagon,  and  would  be  retur.ied  dur- 
ing the  following  night,  and  would  be  se^i 
the  next  morning  at  the  rear  end  of  his  place 
with  the  top  open ;  that  whisky  cartons  and 
empty  whisky  bottles  In  large  numbers  were 
seen  in  and  upon  Pence's  premises,  where  his 
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house  was  located ;  that  shipments  of  whisky 
and  beer  were  frequently  carried  to  Pence's 
residence  by  express  companies;  that  on 
some  occasions,  when  the  premises  at  No. 
208%  North  Broadway  were  searched,  whis- 
ky glasses  were  found  with  small  amounts  of 
whisky  in  them;  that  said  defendants  Cam- 
eron and  Pence  admitted  the  control  of  the 
premises  at  No.  203%  North  Broadway  dur- 
ing this  period  of  time. 

No  substantive  defense  was  interposed  by 
any  of  these  defendants  to  the  proof  in  this 
case.  They  merely  relied  upon  impeaching 
the  credibility  of  certain  neighbors  of  Pence, 
who  testified  to  the  fact  of  large  quantities 
of  intoxicating  liquors  being  carried  to  his 
house  during  the  time  charged  that  this  of- 
fense was  committed.  It  Ls  the  opinion  of 
this  court  that  the  evidence  adduced  by  the 
state  was  snfflcient  to  authorize  the  trial 
court  to  submit  the  question  of  whether  or 
not  these  defendants  were  maintaining  said 
place  as  a  liquor  nuisance  to  the  jury.  The 
jury  liavlng  found  the  defendants  guilty, 
and  the  trial  court  court  having  refused  to 
set  the  verdict  of  the  Jury  aside,  and  there 
being  evidence  sufficient  to  sustain  the  Judg- 
ment, this  court  will  not  set  It  aside. 

[2]  It  is  also  contended  that  the  court 
erred  in  allowing  evidence  to  be  Introduced 
that  the  said  place  had  the  general  reputa- 
tion of  being  a  i)lace  where  intoxicating  liq- 
uors were  kept  for  sale,  and  where  persons 
congregated  to  purchase  the  same  during 
said  period  of  time.  It  has  alreiidy  been 
established  by  the  decisions  of  this  court 
that  in  this  class  of  cases  such  testimony  Is 
competent.  WIlk«son  v.  State,  9  Okl.  Cr. 
663,  132  Pac.  1120 ;  Caffee  v.  State,  11  Okl. 
Cr.  263,  145  Pac.  499;  Ostendorf  v.  State,  8 
Okl.  Cr.  360,  128  Pac.  143. 

[31  Finally,  It  Is  contended  that  the  court 
erred  in  allowing  the  state  to  prove  the  re- 
ception of  intoxicating  liquors  at  the  Pence 
residence,  which  was  not  connected  with  the 
place  alleged  to  be  maintained  as  a  nuisance, 
and  also  the  testimony  showing  the  search 
of  the  defendant  Pence  on  the  19th  day  of 
October,  1915,  and  the  discovery  of  whisky 
on  his  person.  We  think  this  evidence  was 
competent.  Before  this  proof  was  admitted, 
the  state  had  shown  by  competent  testimony 
that  the  defendants  Cameron  and  Pence 
made  frequent  trips  from  the  place  conducted 
at  203%  North  Broadway  to  the  residence 
of  Pence  on  West  Main  street ;  that  on  these 
occad<ms  they  obtained  intoxlpating  liquors 
at  Pence's  residence  and  carried  them  back 
to  208%  North  Broadway.  The  evidence 
showed  in  effect  that  the  two  places  were 
conducted,  one  as  a  place  of  sale,  and  the 
other  as  a  storehouse  for  the  liquors  to  be 
sold  at  203%  North  Broadway.  The  place  at 
203%  Nortli  Broadway  was  in  the  business 
district  of  the  city,  where  it  was  unsafe  to 
keep  large  quantities  of  liquor.    The  place 


on  West  Main  street  was  In  the  outskirts 
of  the  city,  where  liquor  could  be  received 
and  kept  with  less  danger  of  discovery.  This 
evidence  tended  to  show  the  manner  in  which 
the  place  at  203%  North  Broadway  was  kept 
and  conducted  by  these  defendants,  and  tend- 
ed also  to  connect  the  said  defendants  with 
Its  maintenance. 

We  find  no  error  In  the  record  Justifying 
a  reversal  of  this  Judgment.  The  Judgment 
Is  affirmed. 

DOYLE,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 

°°°°°™°'  (13  Okl.  Cr.  737) 

CAMERON  et  al.  v.  STATE.     (No.  A-2734.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

July  28,  1917.     Rehearing  Denied 

Sept.  25,  1917.) 

Appeal  from  County  Court,  Oklahoma  Coun- 
ty ;  •  Wm.  H.  Zwick,  .Tudge. 

Fred  Cameron  and  Frank  Pence  were  convict- 
ed of  maintaining  a  liquor  nuisance,  and  appeal. 
Afiirnied. 

Ledrue  Guthrie,  of  Oklahoma  City,  for  plain- 
tiffs in  error.  S.  P.  Freeling,  Atty.  Gen.,  and 
R.  McMillan,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Fred  Cameron  and  Frank 
Pence  were  jointly  tried  in  the  county  court  of 
Oklahoma  county  for  maintaining  a  public  nui- 
sance, where  intoxicating  liquors  were  possessed 
and  kept  for  Hale,  and  where  people  congregated 
for  the  purpose  of  drinkine  the  same,  at  No. 
205  and  No.  205%  North  Broadway,  in  Okla- 
homa City.  Oklahoma  county,  Okl.,  from  the 
1st  day  of  November,  1913,  up  until  the  Ist  day 
of  July,  1915.  They  were  each  sentenced  to 
serve  a  term  of  six  months  in  the  county  jail, 
and  to  pay  a  fine  of  $600. 

This  is  K  companion  case  to  No.  A-2733, 
against  these  same  parties,  this  day  decided  by 
the  court.  167  Pac.  339.  In  this  case  the  par- 
ties were  prosecuted  for  maintaining  a  public 
nuisance  at  a  different  location  from  that  de- 
scribed in  No.  A-2733,  and  during  a  different 
period  of  time.  The  legal  questions  involved 
are  all  decided  adversely  to  the  contention  of 
these  plaintiffs  in  error  in  case  No.  A-2733. 
The  evidence  in  this  case  to  sustain  the  convic- 
tion is  equally  as  strong,  if  not  stronger,  than 
that  adduced  by  the  state  in  No.  A-2733. 

After  a  careful  examination  of  the  record,  the 
court  finds  no  error  sufficient  to  reverse  the 
judgment,  and  the  same  is  affirmed. 

^^"^^^  (14  Okl.  Cr.  «7) 

TDDOR  ▼.  STATE.     (No.  A-2761.) 

(Criminal  Court  of  Ai<>eals  of  Oklahoma.    July 

30,  1917.    Rehearing  Denied 

Sept.  25,  1917.) 

(Byllal>u$  by  the  Court.) 

1.  Cbiminai,  Law  €=>3C9(2)—Evidbwoe— Oth- 
er Offenses. 
Upon  the  trial  of  a  person  charged  with 
larceny  of  domestic  animals,  it  is  competent  for 
the  state  to  prove  all  the  facts  and  circum- 
stances in  connection  with  the  theft  and  which 
are  calculated  to  shed  light  upon  the  truth  of 
the  matter  In  controversy,  even  though  such 
facts  may  disclose  the  commission  of  other 
crimes.  This  rule  does  not  permit  the  indis- 
criminate proof  of  other  crimes,  but  is  conQned 
to  the  proof  of  such  facts  as  may  be  pertinent 
to  the  issue,  or  are  directly  connected  there- 
with. 
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2.  Obivinai,  liAw  (S=>e6T(2),  1186(1)— Failuhb 
TO  Reduce  Testimony  to  Wbitinq — Pbej- 

UDICIAL  BRBOB — ReVEBSAIu 

(a)  Under  section  1786,  Rev.  Laws  1910,  it 
ia  the  duty  of  the  trial  court  to  require  the  court 
reporter  to  record  and  transcribe  all  of  the  pro- 
ceedinKs  had  in  the  triai  of  a  criminal  cbko  when 
requested  bo  to  do  by  any  party  in  interest  or 
his  attorney,  and  the  failure  of  the  court  so  to 
do  is  made  prejudicial  error  without  regard  to 
the  merits  of  the  matter  in  controversy. 

(b)  When  a  record  discloses  the  fact  that  the 
court  failed  to  comply  with  this  mandatory  pro- 
vision of  the  statute,  a  reversal  will  follow  as  • 
matter  of  course  in  this  court,  unless  the  whole 
record  discloses  facts  sufficient  to  enable  the 
court  to  determine  the  merits  of  the  proposition 
counsel  were  endeavoring  to  save. 

3.  Cbiminai,    Law    «=»954(1)— New    Trial- 
Contents  OF  Motion. 

It  is  the  duty  of  counsel  to  specifically  state 
the  grounds  upon  which  he  expects  to  base  er- 
ror in  the  motion  for  n  new  trial  in  order  that 
the  trial  court  may  have  an  opportunity  to 
correct  any  fatal  mistake  that  may  have  been 
made  during  tlie  trial. 

4.  Cbihinal  Law  <s=>1129(3)— Review  —  Ab- 
sionment  of  Ekbobs. 

An  assignment  of  error  based  upon  the  ac- 
tion of  the  court  in  overruling  the  challenge  for 
canse  to  any  juror  cannot  avail  on  appeal  un- 
less the  record  affirmatively  shows  that  the  de- 
fendant had  exhausted  his  peremptory  challeng- 
es, and  that  by  reason  of  the  action  of  the  court 
his  rights  were  prejudiced. 

5.  Criminai.  Law   i8=»824(iS)— Tbiai.— Skr- 
tence. 

It  is  the  duty  of  a  trial  court,  when  re- 
quested so  to  do  by  counsel  for  defendant,  to 
instruct  the  jury  to  fix  the  punishment  and  de- 
fine to  them  the  correct  penalty  prescribed  by 
law  for  the  offense  charged.  In  the  absence 
of  any  such  reqnest,  however,  the  court  is  au- 
thorized to  pronounce  judgment  on  the  general 
verdict  of  guilty. 

6.  CsniiNAL  Ijaw  «=3ll65(l)— Appeal— Fun- 
damental Erbob. 

When  a  careful  consideration  of  all  the  facts 
and  circumstances  disclosed  by  the  record  lead 
unerringly  to  the  conclusion  that  an  honest 
jury  could  reach  no  other  conclusion  than  that 
of  guilt,  this  court  will  not  reverse  the  judg- 
ment of  conviction  in  the  absence  of  fundamental 
error. 

Appeal  from  District  Court,  Texas  Coonty ; 
W.  C.  Crow,  Judge. 

William  J.  Tudor  was  convicted  of  larceny 
of  domestic  animals,  and  appeals.    Affirmed. 

W.  O.  Hughes,  of  Gnymon,  and  Charles  L 
Moore,  of  Oklahoma  C9ty,  for  plaintiff  In  er- 
ror. R.  McMillan,  Asst.  Atty.  Gen.,  for  the 
State. 

ARMSTRONG,  J.  WlUiam  J.  Tudor  was 
convicted  In  the  district  court  of  Texas  coun- 
ty on  a  charge  of  larceny  of  domestic  ani- 
mals, and  his  punishment  fixed  at  ten  years' 
Imprisonment  in  the  state  penitentiary.  He 
appeals  to  this  court  for  a  reversal  of  the 
Judgment. 

The  Information  charges  the  larceny  of 
two  mules  in  Texas  county,  Okl.,  on  the  22d 
day  of  February,  1914,  the  property  of  J.  M. 
Kimbriel. 

The  proof  discloses  the  fact  that  Kimbrlel 
lived  in  Texahoma;    that  on  the  night   of 


February  21st  a  team  of  mules  owned  by  blm 
was  brought  to  town  and  placed  in  his  bam; 
that  on  the  morning  of  the  22d  of  February 
they  were  gone.  A  search  was  made,  but  no 
trace  of  the  animals  could  be  found.  Com- 
plaint was  made  to  the  sberlfC  of  Texas 
county,  who  in  turn  notified  a  number  of  of- 
ficers In  adjoining  counties,  giving  a  descrip- 
tion of  the*  team.  A  few  days  thereafter  the 
sheriff  notified  Elmbrlel  that  a  team  answer- 
ing the  description  of  his  had  been  located 
In  Beaver  county,  and  asked  him  to  go  and 
Identify  them.  He  went  In  company  witli 
the  sheriff  and  found  the  team  to  be  bis.  A 
deputy  sheriff  In  Beaver  county  and  another 
citizen  had  arrested  Tudor  the  night  before. 
After  getting  him  in  an  automobile  and 
starting  to  Beaver  City,  the  county  seat,  Tu- 
dor assaulted  the  officer  and  escaped,  but 
was  recaptured  the  next  day.  The  sheriff  of 
Texas  county  and  Kimbrlel  went  to  the  place 
where  the  mules  were  located,  and  there 
found  a  wag0n  containing  a  number  of  other 
articles  which  the  proof  disclosed  had  been 
stolen  about  the  same  time  the  mules  disap- 
peared. After  the  recapture  of  Tudor  he 
was  taken  to  Texas  county  and  confined  in 
the  county  Jail,  and  admitted  to  Deputy 
Sheriff  Lyle,  and  Coonty  Attorn^  Anderson 
that  be  had  stolen  the  team,  and  said  he  was 
going  to  plead  guilty  to  the  charge.  At  the 
trial  he  Interposed  a  defense  of  alibi  and  in- 
troduced a  number  of  witnesses  to  establish 
the  fact  that  he  was  In  Gnymon  Tip<»i  the 
night  of  the  theft  and  was  there  all  night 

The  jury,  after  hearing  all  dt  the  testi- 
mony, found  blm  guilty,  and  the  conrt  as- 
sessed his  punishment  at  ten  years'  Impris- 
onment In  the  state  penitentiary. 

Among  the  numerous  assignments  of  error 
set  up  we  win  endeavor  to  discuss  those  of 
consequence. 

[1]  It  Is  first  contended  that  the  court 
erred  In  admitting  testimony  disposing  the 
theft  of  other  property  In  addition  to  the 
mules.  The  testimony  complained  of  was 
given  by  the  officers  who  made  the  arrest  and 
other  witnesses  who  were  Interested.  At  the 
time  the  plalntlfl  In  error  was  traveling 
through  the  country  In  a  wagon  In  which 
were  certain  stolen  articles  which  were  re- 
covered and  afterwards  returned  to  their 
owners.  There  was  no  error  In  admitting 
this  testimony.  It  was  a  part  of  the  res 
gestte.  He  had  stolen  the  team  of  mules,  the 
other  property,  and  was  escaping  from  the 
country  with  them.  All  of  the  facts  and  cir- 
cumstances in  connection  with  the  transac- 
tion, including  all  the  stolen  property  in  bis 
possession  at  the  time  of  the  arrest,  his  es- 
cape from  the  oBicerB,  and  his  admission  of 
guilt,  were  properly  allowed  to  go  to  the 
Jury.  Some  few  details  in  ccmnection  with 
the  other  thefts  probably  should  have  been 
excluded,  but  there  Is  no  prejudicial  error  In 
the  ruling  of  the  couri:  sufficient  to  warrant 
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«  reversal  of  the  Jndgmmt  on  that  ground. 
The  general  rule  that  a  defendant  on  trial 
<sinnot  be  shown  to  have  committed  other 
crimes  is  not  applicable  when  the  facts  are 
a  part  of  the  res  gestae  or  have  material 
bearing  upon  the  issues  under  consideration. 
See  Green  v.  State,  8  Okl.  Cr.  695,  129  Pac. 
683;  Hampton  t.  State,  7  Okl.  Cr.  291.  123 
Paa  671,  40  L.  B.  A.  (N.  S.)  43;  Tempy  t. 
State,  9  Okl.  Cr.  448,  132  Pac.  883. 

[2]  The  next  assignment  of  error  is  based 
upon  the  proposition  that  the  court  erred  In 
refusing  to  require  the  court  reporter  to  re- 
cord the  voir  dire  examination  of  the  jurors. 
The  record  discloses  the  following  in  this 
connection: 

"Mr.  Hnghes  (after  a  number  of  the  jurors 
had  been  examined  by  the  state  and  pasned  by 
the  coort) :  I  thought  tbe  examination  was  be- 
ing taken  by  tbe  reporter  and  asked  that  it  be 

dODR. 

"The  Court:  6o  ahead ;  it  is  not  done  any- 
where else,  and  it  is  not  necessary  to  do  it 
here. 

"Mr.  Hnghes:  We  except  to  the  remarks  of 
the  court  and  request  that  this  examinatioD  be 
taken." 

The  action  of  the  court  in  this  connection 
was  error.  The  only  question  is  whether  or 
not  this  Judgment  should  be  reversed  upon 
this  ground.  Ordinarily  the  failure  of  the 
court  to  require  the  reporter  to  take  down  all 
of  the  proceedings  had  at  the  trial,  wben  so 
requested,  is  reversible  error,  regardless  of 
the  merits  of  the  particular  matter  in  con- 
troversy. 

Section  1786,  R.  L.  1910,  is  as  follows: 
"It  shall  be  the  duty  of  the  court  reporter  to 
take  down  in  shorthand  and  to  correctly  tran- 
scribe, when  required,  all  tbe  proceedings  upon 
the  trial  of  any  cause,  as  well  as  all  statements 
of  counsel,  the  witnesses  or  the  court,  made 
during  the  trial  of  any  cause  or  with  reference 
to  any  cause  pending  for  trial,  when  required 
by  a  party  or  attorney  interested  therein,  and 
all  other  matters  that  might  properly  be  a  part 
of  a  case-made  for  appeal  or  proceeding  in  er- 
ror. An  attorney  in  any  rase  pending  shall 
have  the  right  to  request  of  the  court  or  stenog- 
rapher that  all  such  statements  or  proceedings 
occurring  in  the  presence  of  the  stenographer, 
or  when  his  presence  is  required  by  such  at- 
torney, sball  be  taken  and  transcribed.  A  re- 
fusal of  the  court  to  permit,  or,  when  requested, 
to  require  any  statemont  to  be  taken  down, 
•  *  *  upon  the  same  being  shown  by  affi- 
davit or  other  direct  and  competent  evidence,  to 
the  Supreme  Court,  shall  be  deemed  prejudicial 
error,  without  regard  to  tbe  merits  thereof." 

This  section  is  a  plain  and  unequivocal 
mandate  of  the  lawmaking  power,  and  it  is 
the  duty  of  the  trial  courts  to  observe  the 
same  in  order  that  the  public  may  not  be 
charged  with  unnecessary  expense  of  second 
trials,  and  further,  that  fairness  and  impar- 
tiality may  be  observed  in  all  proceedings 
had  in  tbe  trial  of  a  criminal  case.  The  trial 
court  evidently  overlooked  the  mandatory 
provisions  of  the  statute  and  the  opinions  of 
this  court  construing  It 

In  Lamm  et  al.  v.  State,  4  Okl.  Or.  641,  111 
Pac.  1002,  it  Is  said: 

"Section  1,  art.  7,  of  the  Session  JL/aws  of 
Oklahoma  1905,  p.  326,  gives  to  either  party  to 


a  trial  the  right  to  demand  of  the  court  that 
the  court  stenographer  shall  take  down  in 
shorthand  any  statement  made  by  any  party  to 
such  trial  which  might  properly  be  a  part  of 
the  case-made  for  appeal  or  proceeding  in  er- 
ror; and  if  the  court  refuses  to  comply  with 
such  demand,  the  matter  may  be  preserved  in 
the  record  by  affidavits  or  by  any  other  compe- 
tent evidence,  and  such  refusal  upon  the  part 
of  the  trial  court  will  be  ground  for  reversal, 
without  regard  to  the  merits  thereof. 

"Any  party  to  a  cause  has  the  right  to  de- 
maud  that  the  court  stenographer  shall  be  re- 
quired to  take  down  any  matter  which  may 
transpire  at  the  trial,  when  such  matter,  if 
objected  to,  is  such  that  it  may  properly  be 
made  a  part  of  a  case-made  for  appeal  or  pro- 
ceeding m  error," 

In  Walker  v.  State,  6  Okl.  Cr.  370, 118  Pac. 
1005,  it  la  said: 

"If  the  attorney  for  a  defendant  requests  the 
trial  court  to  direct  the  court  stenographer  to 
take  down  and  transcribe  any  statement  of  at- 
torneys, or  other  proceedings  occurring  in  the 
presence  of  the  court  which  constitute  a  part 
of  the  trial,  for  the  purpose  of  incorporating 
such  statement  in  the  "case-made,  and  the  court 
refuses  to  comply  with  this  request,  this  may 
be  shown  by  affidavits  or  other  competent  evi- 
dence; and  such  refusal,  wben  so  shown,  will 
be  held  to  be  prejudicial  error,  without  regard 
to  the  merits  of  the  question,  because  it  involves 
the  right  of  a  defendant  to  prepare  and  present 
a  fair  statement  of  what  occurred  in  the  trial 
court  for  review  upon  appeal" 

All  of  the  opinions  involving  this  question 
written  by  this  court  since  those  cited  supra 
adhere  strictly  to  this  doctrine. 

[3]  The  record  before  us,  however,  discloses 
the  fact  that  only  three  Jurors  were  objected 
to.  Tbe  examination  of  these  Jurors  was 
taken  by  the  reporter  and  included  in  the 
record.  This  being  true.  It  Is  impossible  to 
conceive  that  prejudice  resulted  from  the  ac- 
tion of  the  court 

In  the  motion  for  new  trial  no  specific 
assignment  of  error  Is  based  upon  the  action  • 
of  the  court  In  this  connection  nor  Is  any 
specific  assignment  in  the  petition  in  error 
based  upon  this  proposition.  Counsel  en- 
deavor to  avail  themselves  of  this  question 
under  the  general  assignment  that  there  were 
irregularities  in  the  proceedings  of  the  court 
in  the  trial  of  this  cause  which  prevented  the 
plaintiff  in  error  from  having  a  fair  and  ' 
impartial  trial.  This  allegation  in  the  motion 
for  a  new  trial  and  in  the  petition  in  error 
probably  would  be  sufficient  to  preserve  the 
question  for  review  if  the  record  Indicated 
that  any  injury  resulted  by  reason  of  this 
action.  Counsel  should  have  called  the  at- 
tention specifically  to  this  proposition  in  the 
motion  for  a  new  trial  instead  of  relying  on 
generalities. 

The  trial  court  evidently  reconsidered  his 
first  statement  that  the  reporter  would  not 
be  required  to  take  the  voir  dire  examina- 
tion and  required  him  to  take  it,  because  the 
record  discloses  that  certain  portions  of  this 
examination  was  taken  and  all  of  the  exami- 
nation of  which  there  is  any  complaint  made 
was  taken. 

After  considering  the  whole  record,  we 
conclude  that  this  Judgment  should  not  be 
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reversed  npon  this  ground.  The  trial  courts, 
however,  are  warned  against  the  practice 
complained  of.  The  law  entitles  a  defendant 
to  have  every  utterance  during  the  trial  re- 
corded and  transcribed  if  he  so  desires, -and 
no  trial  judge  has  the  authority  to  deny  him 
this  privilege.  The  fact  that  the  record  be- 
fore us  is  sufficiently  complete  to  enable  us 
to  determine  the  merits  of  this  matter  IS  the 
only  ground  upon  which  the  Judgment  can 
stand. 

[4]  The  next  assignment  is  based  upon  the 
action  of  the  court  in  overruling  challenges 
for  cause  to  Jurors  Isham,  Davidson,  and 
Arnold. 

This  assignment  is  not  tenable  for  the  rea- 
son that  the  record  fails  to  show  that  the 
defendant  had  exhausted  his  peremptory  chal- 
lenges. Before  he  would  be  entitled  to  com- 
plain of  any  person  sitting  as  a  Juror  in  the 
trial  of  bis  case  he  is  first  required  to  show 
that  he  has  exhausted  his  peremptory  chal- 
lenges, and,  by  reason  of  the  court  failing 
and  refusing  to  .sustain  challenges  for  cause, 
has  been  denied  the  right  of  trial  by  a  fair 
and  impartial  Jury  as  the  law  provides.  All 
of  the  Jurors  complained  of,  except  probably 
one,  were  qualifled  under  the  doctrine  declar- 
ed by  tills  court  in  many  cases,  the  last  being 
Horn  V.  State,  decided  at  the  May  term  of 
the  court,  164  I'ac.  683. 

The  next  assignment  to  be  discussed  Is  bas- 
ed upon  the  proposition  that  tlie  court  erred 
in  failing  to  instruct  the  Jury  that  the  pun- 
ishment fixed  by  the  law  for  the  crime  charg- 
ed was  not  less  than  two  years  nor  more 
than  ten  years  in  the  state  penitentiary. 

The  record  fails  to  disclose  the  fact  that 
counsel  requested  any  such  instruction.  The 
Jury  returned  a  general  verdict  of  guilty,  and 
the  court  fixed  the  punishment. 

[S]  This  court  has  uniforiuly  held  to  the 
doctrine  that  the  failure  or  refusal  of  a  trial 
court  to  Instruct  the  Jury  to  fix  the  punish- 
ment and  advising  them  clearly  what  the 
punishment  provided  by  law  is  in  any  crimi- 
nal case,  when  so  requested,  is  reversible 
error. 

Section  59.'{3,  R.  L.  1910,  provides: 

"In  al!  cases  of  a  verdict  of  conviction  for 
any  olfeuse  against  any  of  the  laws  of  the  state 
of  Oklaboma,  the  jury  may,  and  shall  upon 
tho  request  of  the  defendant,  assess  and  de- 
clare the  punishmeat  in  tlieir  verdict  within  the 
limitatiuus  tixed  by  law,  and  the  court  shall 
render  a  judgment  according  to  such  verdict, 
except  as  hereinafter  provided." 

In  addition  to  this,  section  5934,  R.  L.  1910, 
provides: 

"Where  the  jury  find  a  verdict  of  guilty,  and 
fail  to  agree  on  the  puishment  to  be  inflicted, 
or  do  not  declare  such  punishment  by  their 
verdict,  the  court  shall  assess  and  declare  the 
punishment  and  render  the  judgment  accord- 
mgly." 

These  statutes  have  been  construed  by  this 
court  in  numerous  opinions,  among  which  are 
Chandler  v.  State,  3  Okl.  Cr.  263,  105  Pac. 
375,  107  Pac.  735;   Blair  v.  State,  4  Okl.  Cr. 


366,  111  Pac.  1003.  a%e  Identical  question, 
however,  has  not  been  before  the  court  here- 
tofore. 

While  we  think  it  Is  a  better  practice  that 
the  court  in  bis  instruction  to  the  Jury  teU 
them  what  the  punishment  provided  by  law 
is  for  the  crime  on  trial,  yet  it  is  not  neces- 
sarily fatal  to  the  judgment  for  the  court  to 
fail  to  do  so  when  no  request  is  made  there- 
for. In  the  instant  case  the  court  properly 
pronounced'  the  judgment  and  sentence,  and 
after  a  careful  review  of  all  the  facts  and 
circumstances  disclosed  by  the  record  we  feel 
that  the  judgment,  although  the  maximum,  is 
no  more  than  should  have  been  imposed. 

The  trial  courts  are  not  to  confuse  the 
doctrine  here  announced  with  that  promul- 
gated in  Oelke  v.  State,  10  Okl.  Cr.  49,  133 
Pac.  1140.  In  the  Oelke  Case  the  defendant 
specifically  requested  the  court  to  instruct 
the  jury  that  in  the  event  they  found  a  ver- 
dict of  guilty  they  should  assess  and  declare 
the  punishment.  The  jury  returned  a  ver- 
dict of  guilty,  but  failed  to  fix  the  punish- 
ment, and  we' held  that  the  court  should  have 
required  the  jury  to  render  a  formal  ver- 
dict showing  that  they  were  unable  to  agree 
npon  the  punishment  The  record  in  the 
Oelke  Case  properly  discloses  the  fact  that 
counsel  objected  to  the  reception  of  the  ver- 
dict in  the  form  it  was  rendered  by  "the  jury, 
after  having  requested  the  court  to  submit 
the  question  of  punishment  to  the  Jury.  The 
rule  in  the  Oelke  Case  is  correct,  but  it  is 
not  applicable  to  the  record  before  us. 

[6]  It  is  next  urged  that  the  judgment 
should  be  reversed  because  the  trial  court 
considered  fbr  the  purpose  of  enabling  him 
to  arrive- at  a  Just  punishment  the  fact  that 
the  plaintiff  in  error  had  been  convicted  of 
crime  and  sentenced  to  serve  a  term  in  the 
penitentiary  in  the  state  of  New  Mexico. 
This  assignment  is  'without  merit. 

Upon  a  careful  consideration  of  the  entire 
record  in  this  case,  we  feel  that  it  would  be 
a  miscarriage  of  justice  to  reverse  this  judg- 
ment, and  that  while  the  irregularities  com- 
plained of  may  contain  some  merit,  they  were 
not  prejudicial  to  the  substantial  rights  of 
the  accused.  It  is  absolutely  clear  that  no 
honest  and  intelligpnt  Jury,  under  the  facts, 
would  render  a  different  verdict  upon  a  re- 
trial of  the  cause. 

The  Judgment  is  affirmed. 

DOYLE,  P.  J.,  and  MATSON,  J.,  concur. 

'''''^^''^  (18  Okl.  Cr.  781> 

FIELDS  V.  STATE.    (No.  A-2723.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  17  1917.) 

(Syllabus  ty  the  Oowrt.) 
1.  Criminal  La.w  «=»363  —  Evidbitck  —  Riw 
Qest^. 
Circumstances   and   declarations   contempo- 
raneous with  the  main  fact  under  consideration. 
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or  w  nearly  idated  to  it  as  to  illustrate  its  char- 
acter, are  admissible  as  parts  of  the  res  gestn. 

(Additional  Syllaiu*  by  Editorial  Staff.) 

2.  Assault  and  Battebt  «s>74— FsLONiors 
ABaAUi/r— SoFFioiXNCT  or  Indictuent. 

All  iuaictuieiit  charging  that  defendant  fe- 
loniously and  with  intent  to  do  bodily  barm,  and 
without  justifiable  cause,  assaulted  a  person 
named  by  holding  a  sharp  and  dangerous  knife 
and  by  striking  and  assaulting  the  person  named, 
«tc.,  sufficiently  charged  an  offense. 

Appeal  from  District  Court,  Delaware 
County;   John  H.  PItchford,  Judge. 

Dunk  Fields  was  couTlcted  of  felonious  as- 
sault, and  be  appeals.    Affirmed. 

James  S.  Davenport,  of  Viulta,  W.  C.  Hall, 
of  Oklaboma  City,  G.  W.  Goad,  of  Grove, 
and  J.  T.  Mcintosh,  of  Durant,  for  plaintiff 
In  error.  R.  McMillan,  Asst  Atty.  Gen.,  for 
tbe  State. 

DOYLE,  P.  J,  The  plaintiff  In  error  was 
convicted  in  the  district  court  of  Delaware 
county  under  an  indictment  the  charging  part 
of  which  is  as  follows: 

"He,  the  said  Bunk  Fields,  then  and  there 
being,  did  then  and  there  willfully,  unlawfully, 
and  feloniously,  with  intent  to  do  bodily  harm 
and  without  justifiable  or  excusable  cause,  cora- 
mit  an  assault  upon  the  person  of  Una  Fields, 
by  then  and  there  having  and  holding  a  certain 
sharp  and  dangerous  weapon,  to  wit,  a  large 
knife,  and  by  then  and  there  with  such  sharp 
and  dangerous  weapon  assaulting,  striking,  and 
stabbing  her,  the  said  Una  Fields,  contrary  to, 
etc. 

Upon  his  trial  the  Jury  found  him  guilty 
as  charged,  and  fi.'^ed  bis  punishment  at  Im- 
prisonment In  tbe  penitentiary  for  tbe  term 
of  two  years. 

From  the  judgment  pronounced  upon  the 
verdict  he  appealed  by  filing  In  this  court  on 
April  29,  1916,  a  petition  in  error  with  case- 
made. 

The  undisputed  facts  of  tbe  case  are  as 
follows : 

On  the  2l8t  day  of  January,  1915,  there 
was  a  danfe  at  the  home  of  Jeff  and  Una 
Fields,  which  was  attended  by  about  a  doz- 
en of  tbe  young  people  of  tbe  neighborhood, 
among  them  tbe  defendant.  Bunk  Fields,  a 
brother  of  Jeff  Fields.  During  tbe  evening 
Bunk  Fields  became  somewhat  intoxicated 
and  a  fight  started.  Jeff  Fields  stopped  the 
fight,  and  In  doing  so  had  a  scuffle  with  the 
defendant.  The  difficulty  occurred  In  the 
dooryard.  Mrs.  Una  Fields  appeared  on  tbe 
scene,  and  tbe  defendant  stabbed  her  In  the 
breast  with  a  knife,  and  as  she  turned  be 
stabbed  her  in  .the  back.  She  screamed: 
"Ob !    he  is  killing  me." 

The  defendant  as  a  witness  In  bis  own  be- 
balf  testified  that  several  of  the  boys,  includ- 
ing himself,  were  drinking,  and  that  a  fight 
started  between  Willie  Fields,  bis  nephew 
and  Bill  Williams;  that  at  that  time  he  was 
very  drank;  that  he  drew  a  pistol,  and  bis 
brother,  Jeff,  took  it  from  him ;  that  he  had 
no  trouble  with  his  brother,  Jeff,  or  his  wife 


at  that  time,  and  that  he  did  not  assault 
Mrs.  Una  Fields,  or  cut  her  with  a  knife; 
that  he  did  not  know  that  she  bad  been  cut 
until  two  days  later. 

[1,2]  The  first  error  assigned  is  that  the 
court  erred  In  overruling  tbe  defendant's  de- 
murrer to  tbe  indictment.  We  are  clearly  of 
the  opinion  that  the  indictment  is  sufficient, 
and  that  tbe  demurrer  thereto  was  properly 
overruled. 

It  is  claimed  that: 

The  court  erred  "in  admitting  over  the  objec- 
tion of  defendant  the  testimony  of  the  witness 
Toad  Muskrat  that  said  defendant  flourished 
a  pistol  and  bad  a  conversation  with  another 
person  that  night  at  the  time  the  alleged  crime 
was  committed." 

The  .witness  Mnskrat  testified  that  he  saw 
the  defendant  strike  at  Mrs.  Fields.  His  tes- 
timony as  objected  to  is  as  follows : 

"Q.  Now  tbe  time  you  speak  of  Jeff  Fields 
attempting  to  or  taking  Bunk  away  from  this 
difficulty,  did  ^-ou  see  a  pistol  there  at  that 
time?  A.  I  did;  yes,  sir.  Q.  What  became 
of  the  pistol?  Who  had  the  pistol?  A.  Bunk 
Fields  bad  it ;  he  bad  the  pistol  at  the  time  the 
scuffle  began  to  take  place.  Q.  What  became  of 
it?  A.  Jeff  got  it  Q.  How  long  after  you 
saw  this  pistol  taken  away  from  Bunk  was  it 
that  you  saw  Bunk  Fields  and  Una  Fields  to- 
gether? A  It  was  just  a  short  time;  it  was 
immediately." 

"The  defendant  moves  the  court  to  withdraw 
from  the  jury  the  evidence  of  the  witness  Musk- 
rat  as  to  the  defendant  having  a  pistol,  flour- 
ishing a  pistol,  and  displaying  a  pistol  there  that 
night,  for  the  reason  that  it  is  irrelevant,  and 
does  not  tend  to  prove  any  issue  in  this  case ; 
that  it  proves,  if  anything,  the  commission  of 
another  crime.  The  motion  is  denied,  and  the 
defendant  excepts." 

We  are  satisfied  from  tbe  whole  record  that 
the  evidence  objected  to  was  competent  and 
admissible  as  a  part  of  tbe  res  gestae,  that 
the  objections  thereto  were  properly  overrul- 
ed, and  that  tbe  court  did  not  err  In  denying 
tbe  motion  to  withdraw  the  same  from  the 
consideration  of  tbe  Jury. 

The  evidence  was  claimed  to  be  Insufllcient, 
but  it  fairly  established  the  defendant's 
guilt,  and  fully  Justified  tbe  verdict  of  the 
Jury, 

Finding  no  error  in  the  record,  tbe  Judg- 
ment of  tbe  lower  court  Is  affirmed. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 


(13  OU.  Cr.  7») 
STEVENSON  V.   STATE.     (No.  A-2e90.) 
(Crimuial  Court  of  Appeals  of  Oklahoma. 
Sept  15,  1917.) 

(Syllabut  hy  the  Court.) 

Intoxicating   Liquobs   «=3236(11)— Unlaw- 
ful Sale— Evidence. 
In  a  prosecution  for  the  unlawful  sale  of 
intoxicating  liquor,  the  evidence  considered,  and 
held  sufficient  to  sustain  the  conviction. 

Appeal  from  County  Court,  Garvin  County; 
W.  H.  Wallace,  Judge. 
J.  S.  Stevenson  was  convicted  of  a  viola- 


•For  oUiar  caiw  sw  wme  topic  sod  KBT-MUUBER  Is  «U  Ker-Numb«r*d  Dlgwti  and  Indexss 

Digitized  by 


Google 


346 


167  PACIFIC  BEPOETER 


(Wasb. 


tlon  of  the  prohibitory  law  and  he  appeals. 
Affirmed. 

H.  M.  Carr,  of  Pauls  Valley,  for  plaintiff 
in  error.  S.  P.  Freellng,  Atty.  Gen.,  and  K. 
McMUIan,  Asst  Atty.  Gen.,  for  the  State. 

PEK  CURIAM.  The  plaintiff  In  error  was 
convicted  in  the  county  court  of  Garvin  coun- 
ty on  an  Indictment  returned  in  the  district 
court  of  said  county  and  duly  transferred 'to 
said  county  court,  which  charged  an  unlaw- 
ful sale  of  spirituous  liquor  to  John  Lee,  and 
his  punishment  was  assessed  at  60  days' 
confinement  in  the  county  Jail,  and  a  fine 
of  $100.  From  the  Judgment  and  sentence 
rendered  In  pursuance  of  the  verdict,  he  ap- 
peals. 

The  only  noticeable  assignment  of  error  is 
the  sufficiency  of  the  evidence  to  sustain  the 
verdict  and  Judgment  John  Lee,  the  only 
witness  on  behalf  of  the  state,  testified  that 
he  went  to  the  defendant's  house  and  told 
him  that  he  wanted  a  drink  of  alcohol  or 
whisky,  and  asked  defendant  to  sell  him  a 
drink;  that  defendant  sold  him  a  drink  of 
alcohol,  for  which  he  paid  him  two  bits.  As 
a  witness  in  his  own  behalf  the  defendant 
testified  that  John  Lee  come  to  his  house 
and  told  him  he  was  nearly  dead  for  a  drink, 
and  says,  "Got  anything  to  drink?"  and  I 
says,  "No,  not  got  anything^  but  might  go 
and  get  you  something";  that  he  gave  him 
a  drink,  and  Lee  offered  him  a  quarter,  but 
be  did  not  take  it.  His  cross-examination 
shows  that  he  had  been  previously  convicted 
of  a  violation  of  the  prohibitory  law. 

The  foregoing  statement  of  the  evidence 
is  sufficient  to  show  that  the  appeal  in  this 
case  is  wholly  destitute  of  merit.  The  Judg- 
ment appealed  from  la  therefore  affirmed. 
Mandate  forthwith. 


(98  Wash.  26) 

AMERICAN  FUEL  CO.  v.  BENTON  et  al. 
(No.  14054.) 

(Supreme  Court  of  Washington.    Aug.  18,  1917.) 

1.  Appeal  and  Ebbob  iS=»628(1)— Record- 
Statement  OF  Facts— Extension  of  Time 
FOB  Filing. 
Appellant's  failure  to  serve  abstract  of  rec- 
ord aud  statement  of  facts  within  90  days  as  re- 
quired by  Rem.  &  Bal.  Code,  I  393,  is  not  ex- 
cusable within  Laws  1915,  p.  303,  §  8,  where 
matters  occasioning  delay  were  entirely  within 
control  of  his  counsel,  as,  where  latter,  beinK  ab- 
sent during  large  part  of  the  time  when  90-day 
period  was  passing,  left  matter  of  obtaining  ex- 
tension of  time  with  law  clerk  in  his  office,  wlio 
failed  to  attend  to  it,  and  court  reporter,  who 
obtained  extension  of  time  long  afterwards  made 
mistake  in  computing  time,  where  no  attempt 
was  made  to  prepare  statement  within  30  days, 
and  where  attempt  at  end  of  30  days  to  obtain 
extension  by  stipulation  failed,  and  no  other  at- 
tempt was  made  till  long  afterwards  and  state- 
ment not  filed  till  after  expiration  of  90-day  pe- 
riod. 


2.  Appeal  and  Ebxob  «s>624— Rbcobd— 
Statement  of  Factk— Extension  or  Tdck 
FOB  Filing. 

Laws  1915,  p.  808,  S  8,  does  not  permit  the 
Supreme  Court  to  extend  time  for  filing  state- 
ment of  facts  BO  aa  to  revive  appellate  jurisdic- 
tion which  has  been  lost  by  expiration  of  90-day 
period  for  perfecting  an  appeal,  but  only  permits 
it  to  relieve  from  delay  where  reasonable  excuse 
therefor  is  shown. 

3.  Appeal  and  Ebbob  $=>624— Rxcobd — 
Statement  of  Facts— Extension  of  Time 
fob  Filing. 

Laws  1016,  p.  303,  {  8,  providing  that,  if 
failure  of  appellant  to  serve  abstract  of  record 
and  statement  of  facts  is  found  excusable.  Su- 
preme Court  shall  allow  him  reasonable  time  to 
supply  it,  does  not  repeal  Rem.  &  Bal.  Code,  I 
393,  requiring  that  statements  of  facts  be  filed 
within  30  days  after  time  for  taking  appeal  be- 
gins to  run,  unless  time  for  such  service  and 
filing  be  extended  by  trial  court  for  not  more 
than  60  days  additional,  nor  does  it  extend  time 
for  service  and  filing  of  proposed  statement  of 
facts  beyond  period  of  90  days. 

En  Banc.  Appeal  from  Superior  Court, 
Spokane  County ;    Bruce  Blake,  Judge. 

Action  by  the  American  Fuel  Company 
against  Frank  H.  Benton  and  others.  From 
Judgment  for  defendants,  plaintiff  appeals. 
Motion  by  appellant  for  order  permitting  It 
to  serve  and  file  Its  proposed  statement  of 
facts  allowed  in  department  On  rehearing 
en  banc,  department  order  reversed,  and  mo- 
tion denied. 

CuUen,  Lee  &  Matthews,  of  Spokane,  for 
appellant.  Del  Cary  Smith  and  John  L. 
Wiley,  both  of  Spokane,  for  respondents. 


HOIX;OMB,  J.  A  motion  was  made  to  thU 
court  by  the  appellant  for  an  order  permit- 
ting it  to  serve  and  file  its  proposed  state- 
ment of  facts  on  appeal  to  this  court  from 
the  Judgment  of  the  superior  court  for  Spo- 
kane county,  to  be  filed  as  of  the  31st  day 
of  January,  1917,  and  validating  in  all  re- 
spects the  service  and  filing  of  the  statement 
of  facts  which  was  made  on  that-  date,  and 
directing  Hon.  Bruce  Blake,  judge  of  the 
superior  court  in  and  for  Spokane  county, 
to  sign  and  settle  appellant's  statement  of 
facts  as  proposed,  if  there  be  no  objections  to 
the  same  by  respondents  other  than  the  time 
within  which  it  was  served  and  filed. 

Upon  hearing  of  this  motion  before  a  de- 
partment of  this  court,  an  order  was  made  on 
April  4,  1917,  permitting  the  filing  of  the 
statement  of  facts  in  question  as  of  the  31st 
day  of  January,  1017,  validating  the  same, 
requiring  the  settlement  and  certification  of 
the  same  by  the  trial  Judge,  and  allowing  the 
respondents  10  days  after  the  filing  of  a  copy 
of  that  order  with  the  clerk  of  the  superior 
court  of  Spokane  county  within  which  to 
serve  and  file  proposed  amendments  to  ap- 
pellant's statement  of  facts,  upon  terms  of 
appellant's  paying  to  respondents  the  sum  of 
$100  on  the  filing  of  a  copy  of  such  order 
with  the  clerk  of  the  superior  court    Upon 
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petition   a    rehearing   of   appellant'8   motion 
«n  banc  was  granted. 

From  the  afBdavlts  in  support  of  the  ap- 
plication It  appears  that  the  Judgment  in  the 
case  was  signed  and  filed  on  July  11,  1916. 
On  the  same  day  a  motion  for  new  trial  was 
served  and  filed,  and  on  September  28,  1916, 
an  aOiuaTlt  in  support  thereof  was  served, 
which  was  filed  on  October  2,  1910.  On  Oc- 
tober 11,  1916,  defendant  served  counter  af- 
fidavits resisting  the  motion  for  a  new  trial. 
On  October  21,  1916,  an  order  overruling  the 
motion  for  a  new  trial  was  entered.  On  De- 
cember 11,  1916,  notice  of  appeal  was  served, 
and  on  December  14,  1916,  notice  of  appeal 
and  an  appeal  and  supersedeas  bond  were 
filed.  On  November  20,  1916,  a  stipulation 
was  signed  by  attorneys  for  appellant,  looking 
toward  an  extension  of  time  to  and  including 
January  20,  1917,  within  which  to  serve  and 
file  appellant's  statement  of  facts.  This 
stipulation  was  presented  for  signature,  by 
a  law  clerk  of  appellant's  counsel,  to  Mr. 
Smith,  one  of  the  attorneys  for  the  respond- 
ents, on  or  about  the  date  it  bears,  but  sig- 
nature was  refused  by  Mr.  Smith.  The 
law  clerk,  however,  It  appears,  did  not  in- 
form his  employer,  counsel  for  appellant,  of 
the  refusal  to  sign  the  stipulation,  and  re- 
turned the  same  some  time  afterwards;  and 
on  February  1,  1917,  after  he  had  left  the 
«mploy  of  the  counsel  for  appellant,  the  un- 
signed stipulation  was  filed  in  the  office  of 
the  clerk  of  the  superior  court  On  January 
10,  1917,  upon  the  application  of  Raymond  P. 
Kelley,  offldal  court  reporter  of  the  superior. 
<»nrt  of  Spokane  county,  Blake,  trial  judge, 
signed  an  order  extending  the  time  in  which 
to  file  the  statement  of  facts  to  the  1st  day 
of  February,  1917,  which  order  recites  that 
the  application  for  extension  of  time  was 
made  upon  application  of  Kelley,  official 
'Court  reporter. 

It  is  further  alleged  in  support  o^  this  ap- 
plication that  W.  G.  Matthews,  one  of  the 
firm  of  counsel  for  appellant,  and  who  had 
'dtarge  of  the  preparation  and  trial  of  the 
case  In  the  court  below,  was  absent  from 
Spokane  during  the  month  of  December, 
1916,  returning  to  Spokane  on  January  8, 
1917;  that  on  January  9,  1917,  Kelley,  who 
reported  the  trial  of  the  case,  requested  Mr. 
Matthews  to  grant  him  more  time  within 
which  to  get  out  the  statement  of  facts  in 
the  case;,  that  Mr.  Matthews  said  he  would 
attempt  to  make  arrangements  with  coun- 
sel for  respondents  for  an  extension  of  time, 
bat  that  in  any  event  the  time  could  not  be 
extended  to  more  than  90  days  from  the  date 
of  the  order  overruling  the  motion  for  a  new 

trial.  It  is  further  alleged  that  one  Kenneth 
I.  Ghormley  was  working  in  the  office  of 
counsel  for  appellant  up  to  January  1,  1917 ; 

'  that  be  had  been  attending  to  the  details  of 
perfecting  the  appeal  in  the  case;  that  he 
bad  prepared  and  filed  a  stipulation  extend- 
ing the  time  for  serving  and  filing  the  pro- 


posed statement  of  facts;  t±iat  on  January  1. 
1917,  he  left  the  employ  of  the  firm,  counsel 
for  appellant  It  is  further  alleged  that  on 
January  10,  1917,  Kelley,  without  the  knowl- 
edge or  consent  of  counsel  for  appellant,  ob- 
tained from  the  trial  judge  the  order  here- 
tofore mentioned,  extending  the  time  for  fil- 
ing the  proposed  statement  of  facts  to  Feb- 
ruary 1,  1917;  that  counsel  did  not  know 
that  such  order  had  been  entered  or  that 
the  time  bad  been  extended  beyond  the  90 
days  allowed  by  law,  until  after  the  expira- 
tion of  the  00  days;  that  Kelley  delivered 
the  statement  of  facts  to  counsel  for  appel- 
lant on  or  about  January  30,  1917,  and  im- 
mediately thereafter,  to  wit,  on  January  31, 
1917,  the  same  wos  served  and  filed ;  that  at 
the  time  Kelley  presented  the  order  extend- 
ing the  time  for  filing  the  proposed  statement 
of  facts  he  had  looked  up  the  record  in  the 
case,  and  believed,  and  so  Informed  the  trial 
judge,  that  February  1,  1017,  was  not  be- 
yond the  90  days  from  the  date  of  the  over- 
ruling of  the  motion  for  a  new  trial  allowed 
by  law  for  the  extreme  limit  of  time  for  fil- 
ing and  serving  such  statement  of  facts,  and 
upon  such  information  and  belief  the  order 
for  extending  the  time  was  granted.  The 
latter  allegations  with  reference  to  the  acts 
and  belief  of  the  court  reporter  are  supported 
by  affidavit  of  Raymond  P.  Kelley,  court  re- 
porter. 

In  support  of  its  application  appellant  re- 
lies chiefly  upon  section  8,  p.  303,  Session 
Laws  1915,  reading  as  follows: 

"In  case  of  a  failure  of  the  appellant  to  serve 
an  abstract  of  record  and  statement  of  facts,  or 
the  one  served  is  insufficient  the  supreme  court 
shall,  if  such  failure  is  found  to  be  excusable, 
allow  the  appellant  a  reasonable  time,  upon  such 
terms  as  the  court  may  impose,  in  which  to  supr 
ply  such  abstract  of  record  and  statement  of 
facts." 

It  was  in  the  exercise  of  a  supposed  dis- 
cretion granted  this  court  by  the  terms  of 
the  above  section  that  the  order  of  the  de- 
partment herein  was  made. 

Appellant  relies  largely  upon  our  decision 
in  State  «x  rel.  Gold  Creek  A.  M.  &  S.  Co. 
V.  Superior  Court,  89  Wash.  684,  155  Pac. 
145,  wherein  such  an  order  upon  terms  was 
granted  by  tills  court.  That  order  was  so 
granted  by  reason  of  discretion  vested  in  this 
court  by  section  8,  p.  303,  Session  Laws  1915. 
In  that  case,  however,  the  90-day  period  from 
the  date  of  the  judgment  for  the  filing  and 
serving  of  the  proposed  statement  of  facts 
had  not  expired,  but  the  statement  was  ffied 
on  the  last  day  of  the  90-day  period.  There 
had  been  no  extension  either  by  stipulation 
or  by  order  upon  showing  in  the  trial  court  for 
the  extension  of  the  first  30  days  allowed  for 
the  serving  and  filing  of  the  statement  of 
facts,  but  It  was  shown  that  after  the  judg- 
ment was  entered  negotiations  were  entered 
into  for  a  settlement  of  the  case.  It  was 
not  disputed  that  those  negotiations  con- 
tinued during  the  months  of  August  and  Sep- 
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tember  Interrenlng  before  the  90-day  period 
would  expire,  and  that  they  were  conduct- 
ed in  good  &Ith  and  with  reasonable  hope 
that  the  case  would  be  finally  settled  without 
appeal.  This  court  therefore  held  that,  not- 
withstanding the  fact  that  the  appellant 
should  have  prepared  and  filed  a  statement 
of  facts  within  the  30-day  period  unless  tliat 
time  was  extended  by  stipulation  or  by  order 
of  the  court  upon  showing,  it  was  the  policy 
of  the  court  to  encourage  settlements  la 
pending  litigation,  and  that,  where  negotia- 
tions for  settlement  are  conducted  In  good 
faith  and  are  extended  over  a  period  of  time, 
the  parties  to  the  settlement  ought  not  to  be 
penalized  to  the  extent  of  being  deprived  of 
their  right  of  appeal  in  case  the  settlement 
should  fall,  and  that  a  reasonable  excuse  for 
failure  to  file  and  serve  the  statement  of 
facts  was  therefore  shown.  Terms  were  im- 
posed, however.  No  such  excuse  was  shown 
in  this  case  as  in  the  case  above  dted,  nor 
was  any  such  diligence  shown. 

Our  coses  of  State  ex  rel.  Bickford  ▼.  Ben- 
son, 21  Wash.  365,  58  Pac.  217,  Greely  v. 
Newcomb,  21  Wash.  357,  68  Pac.  216,  and 
Fulton  T.  Methow  Trading  Co.,  45  Wash.  136, 
88  Pac.  117,  are  cited  to  the  effect  that  this 
court  will  not  review  the  discretion  of  the 
lower  court  in  granting  an  extension  of  time 
within  which  to  file  a  proposed  statement  of 
facts.  All  those  cases,  however,  proceed  upon 
the  principle  that  some  diligence  on  the  part 
of  appellant,  or  some  excuse  good  in  law  and 
in  fact  for  lack  of  diligence,  was  shown  to 
the  trial  court  granting  such  extension  of 
time ;  and  so  do  all  of  our  cases  which  we 
have  examined. 

We  had  the  same  statutory  protlsion  be- 
fore us  in  Codd  v.  Von  Der  Ahe,  92  Wash. 
529,  159  Pac.  686,  where  a  statement  of 
facts  had  been  filed  and  certified  60  days  af- 
ter entry  of  final  Judgment,  without  order  ex- 
tending the  time  having  been  entered  or  even 
requested.    In  that  case  it  was  held: 

"That  section  does  not  repeal,  either  expressly 
or  by  any  possible  implication,  the  old  law,  Rem. 
&  Bal.  Code,  §  393.  requiring  that  the  proposed 
statement  of  facts  be  filed  within  30  days  after 
the  time  for  taking  the  appeal  bcf^lng  to  run, 
unless,  for  good  cause  shown,  the  time  for  such 
service  and  61ing  be  extended  by  the  trial  court 
or  judge.  The  act  of  1915.  as  construed  by  the 
case  cited  [State  ex  rel.  Gold  Creek,  etc.,  Co.  v. 
Superior  Cfourt,  89  Wash.  084  (155  Pac.  14.5)], 
merely  requires  this  court,  upon  imposing  terms, 
to  excuse  the  failure  to  file  a  sufficient  and 
timely  statement  'if  such  failure  is  found  to  be 
excusable.' " 

We  see,  therefore,  that  in  the  Gold  Creek 
Case  the  court  held  the  respondent  was  es- 
topped from  urging  tliat  the  filing  was  un- 
timely, and  that  in  the  Von  Der  Ahe  Case  In- 
sufflclent  excuse  was  found. 

We  have  held  that  even  a  stipulation  ex- 
tending the  time  l>eyond  90  days  would  not 
avail  where  the  statement  was  not  filed  un- 
til after  90  days  had  expired  CThomas  v. 
Lincoln  County,  32  Wash.  317,  73  Pac.  367) ; 
that  the  want  of  funds  to  prosecute  an  ap- 


peal and  to  prepare  a  statement  of  facts  was 
no  excuse  (Harpel  v.  Harpel,  31  Wash.  295, 
71  Pac.  1010);  that  the  extension  of  time 
procured  by  an  ofllcial  stenographer  without 
notice  does  not  relieve  the  appellant  from 
compliance  with  the  statute  requiring  the 
giving  of  notice  (Michaelson  ▼.  Orermeyer, 
77  Wash.  110, 137  Pac.  332).  That  a  mistake 
of  law  on  the  part  of  the  attorney  for  appel- 
lant is  no  excuse  was  the  substance  of  the 
decision  in  Codd  v.  Von  Der  Ahe,  supra. 

[1]  In  substance,  the  excui^e  offered  by 
appellant  in  the  case  before  us  is  that  one  of 
the  firm  of  coimsel  was  absent  during  a 
large  imrt  of  the  time  when  the  90-day  period 
was  passing;  that  he  left  certain  matters  of 
detail  with  a  law  clerk  in  bis  office,  who 
failed  to  attend  to  them  correctly;  and  that 
he  left  the  matter  of  obtaining  additional 
time  with  the  court  reporter,  who  made  the 
mistake  in  computing  the  time.  In  Michael- 
son  V.  Overmeyer,  supra,  a  similar  excuse 
was  held  Insufllcient.  No  attempt  seems  to 
have  been  made  in  this  case  to  cause  the  prep- 
aration of  a  statement  of  facts  within  the 
first  30  days  allowed  by  statute,  and  no  at- 
tempt made,  until  long  after  the  expiration  of 
30  days,  to  procure  an  extension  of  time,  and 
then  only  by  an  attempt  to  procure  a  stipula- 
tion for  an  extension  of  time  which  was  re- 
fused by  counsel  for  respondents,  which 
should  have  been  sufficient  to  warn  counsel 
for  appellant  that  the  time  for  filing  had 
arrived.  Notwithstanding  this  warning,  coun- 
sel for  appellant  were  dilatory  for  another 
GO  days.  The  90-day  period  for  filing  and 
serving  a  statement  of  facts,  with  even  the 
most  extreme  extension  of  time  allowable 
under  the  law,  expired  January  20,  1917. 
No  statement  of  facts  was  prepared  witliin 
that  time,  or  until  January  30,  1917.  It 
was  served  on  the  next  day,  which  was  11 
days  bey9nd  the  extreme  limit  of  time  within 
which  such  statement  of  facts  can  be  filed 
and  served.  No  suificient  excuse  for  such 
lack  of  diligence  has  been  shown. 

[2]  Section  8,  p.  303,  Session  Laws  1915, 
does  not  liave  the  effect  of  permitting  this 
court  to  acquire  Jurisdiction  where  Jurisdic- 
tion iias  been  lost  It  only  permits  this 
court  to  relieve  from  dilatoriness  where  a 
reasonable  excuse  therefor  is  shown,  and 
upon  terms.  Where  the  statutory  period  for 
perfecting  an  appeal  has  expired,  this  court, 
as  an  appellate  court,  cannot  extend  such 
time  and  revive  appellate  Jurisdiction.  Loos 
V.  Rondema,  10  Wash.  164,  38  Pac.  1012; 
State  V.  Seaton,  26  Wash.  305,  66  Pac.  397 ; 
Crowley  t.  McDonough,  30  Wash.  67,  70 
Pac.  261. 

[3]  It  is  true  the  above  cases  were  decided- 
prior  to  the  passage  of  the  act  of  1915.  Bat 
tliat  act  neither  repeals  the  former  law  nor 
by  implication  extends  the  time  for  the  serv- 
ing and  filing  of  a  proposed  statement  of 
facts  beyond  the  final  period  of  90  days.  Had 
such  been  its  intent,  apt  language  could  eas- 


Digitized  by 


Google 


Idabo) 


SAINT  MICHAEL'S  MONASTERY  ▼.  STEELE 


Si9 


lly  have  been  employed,  Imt  was  not  In  any 
CTent  appellant  did  not  either  file  or  serve  Its 
proposed  statement  of  facts  on  or  before  the 
last  day  of  the  90-day  period,  as  In  the  Gold 
Creek  Case.  The  matters  occasioning  the 
delay  were  all  matters  within  the  control  of 
counsel  for  appellant  Respondents  were 
In  no  way  at  fault  having  done  nothing  to 
occasion  delay  or  to  Induce  appellant  to  de- 
lay. 

The  deiwrtment  order  heretofore  made  is 
reversed.  The  motion  of  appellant  Is  denied, 
upon  condition,  however,  that  the  $100  here- 
tofore paid  by  appellant  as  terms  be  forth- 
with refunded  by  respondents.  If  paid  to 
tbem,  within  five  days  after  the  filing  of  this 
order. 

PARKER,  MOUNT,  CHADWICK,  and 
WEBSTER,  JJ.,  concur.  ELLIS.  C.  J.,  and 
MAIN  and  MORRIS  JJ.,  concur  in  the  result 


(98  Wash.  06} 

l^ANGLEY    STATE    BANK    v.    SEATTLE 

MERCHANTS'  ASS'N.    (No.  14178.) 
(Sopreme  Court  of  WashlnRton.    Aug.  18, 1917.) 

En  Banc.  Appeal  from  Superior  Court,  Is- 
land County;  John  M.  Ralnton,  JudKS. 

Action  by  the  Langley  State  Bank  ngainst  the 
Seattle  Merchants'  Association.  From  jurtjc- 
ment  for  defendant,  plaintiff  appeals.  Respond- 
ent's motion  to  strike  statement  of  facts  granted. 

Floyd  Hatfield,  of  Seattle,  for  appellant  Nel- 
■on  R.  Anderson,  of  Seattle,  for  respondent 

PER  CURIAM.  For  the  reasons  stated  in 
the  precedine  case.  Americnn  Fuel  Co.  v.  Ben- 
ton (No.  14054)  167  Pac.  346.  the  motion  of  re- 
eipondent  to  strike  the  statement  of  fnrts,  filed 
and  served  untimely  by  appellant  without  ex- 
tension of  time  by  the  trial  court  or  by  stipula- 
tion or  application  therefor  on  good  canse,  is 
granted. 

(30  Idaho,  609) 

SAINT  MICHAEL'S  MONASTERY  v. 

STEFJyB,  Judge,  et  aL 

(Supreme  Court  of  Idaho.     July  2,   1917. 

Rehearing  Denied  Sept  18,  1917.) 

X  Mandamus  ©=>28— Exebcisb  of  Jubisdic- 

TTON— DiSCBETION. 

The  writ  of  mandate  may  be  employed  to 
require  a  court  to  enter  a  judgment  in  the  ex- 
ercise of  its  jurisdiction,  but  not  to  control  its 
discretion  or  direct  its  decision. 
2.  MaNDAMXTS  <t=>4(l)  —  AnEQ0ATE  Reukqt 
AT  I/AW. 

A  party  considering  himself  aggrieved  by 
the  final  judgment  of  a  district  court  has  his 
plain,  speedy,  and  adequate  remedy  at  law  by 
appeal  to  this  court,  and  where  there  is  such 
remedy  the  writ  of  mandate  is  not  available. 

Budge,  C.  J.,  dissenting. 

Original  petition  for  writ  of  mandate  by 
the  Saint  Michael's  Monastery  against  Edgar 
C.  Steele,  as  Judge  of  the  Second  Judicial 
District  of  the  State  of  Idaho,  and  the  Cot- 
tonwood Water  &  Light  Company.  Alterna- 
tive writ  quashed,  and  peremptory  writ  de- 
nied. 


Jess  B.  Hawley,  of  Boise,  Jas.  De  Haven, 
of  GrangeviUe,  and  J.  F.  Ailshie,  of  Cceur  d' 
Alene,  for  plalntiO.  Geo.  W.  Tannahill,  of 
Lewlston,  for  defendants. 

MORGAN,  J.  This  la  an  original  proceed- 
ing wherein  was  sought  and  procured  an  al- 
ternative writ  of  mandate  directed  to  the  de- 
fendant commanding  him  to  make,  sign,  and 
file  findings  of  fact  conclusions  of  law,  and 
(decree  in  case  of  Cottonwood  Water  &  Light 
Company,  Limited,  a  Corporation,  v.  Saint 
Michael's  Monastery,  a  (Corporation,  hereto- 
fore decided  by  this  court,  29  Idaho,  761,  162 
Pac.  242,  'and  remanded  with  Instructions  to 
make  findings  and  conclusions  and  enter  a 
decree  in  conformity  to  the  views  therein  ex- 
pressed, or  that  he  show  cause,  at  a  time 
and  place  stated  in  the  writ  why  he  should 
not  have  done  so.  The  defendant  made  an- 
swer, and  the  (Ase  was  submitted  to  the  court 
upoo  the  c(Mnplaint  the  answer,  and  the  af- 
fidavit of  defendant's  counsel. 

It  appears  that  after  receiving  our  remit- 
titur. In  the  case  above  mentioned,  the  de- 
fendant as  Judge  of  the  district  court  of  the 
second  Judicial  district  made  findings  at 
fact  conclusions  of  law,  and  entered  a  decree 
in  all  particulars  satisfactory  to  the  plaintiff 
herein,  except  that  no  costs  accruing  in  the 
district  court  were  awarded.  The  purpose  of 
this  proceeding  is  to  procure  a  correction  of 
the  decree  in  that  particular. 

[1  ]  The  writ  of  mandate  may  be  employed 
to  require  a  court  to  enter  a  Judgment  in  the 
exercise  of  Its  Jurisdiction,  but  not  to  con- 
trol its  discretion  or  direct  'its  decision. 
Board  of  Com'rs  v.  Mayhew,  6  Idaho,  572, 
51  Pac.  411;  Pyke  v.  Steunenberg,  5  Idaho, 
614, 61  Pac.  614 ;  O>nnolly  v.  Woods,  13  Idaho. 
591,  92  Pac.  573;  Olden  v.  Paxton,  27  Tdaho, 
597,  150  Pac.  40;  Blackwell  Lumber  Co.  v. 
Flynn,  27  Idaho,  632,  150  Pac.  42. 

[2]  A  party  considering  himself  aggrieved 
by  the  final  Judgment  of  a  district  court  has 
his  plain,  speedy,  and  adequate  remedy  at 
law  by  appeal  to  this  court  (Rev.  Codes,  | 
4807,  as  amended  by  Sess.  Laws  1915,  p.  19.3), 
and  where  there  Is  such  rwnedy  the  writ  of 
mandate  is  not  available  (Rev.  Codes,  §  4978 ; 
Wright  V.  JKelley,  4  Idaho,  624,  43  Pac.  5C5 ; 
Bellevue  Water  Co.  v.  Stockslager,  4  Idaho, 
036,  43  Pac.  568;  State  v.  Whelan,  6  Idaho, 
78,  53  Pac.  2 ;  Praser  v.  Davis,  29  Idaho,  70, 
156  Pac.  913,  158  Paa  233 ;  People  v.  Judges 
of  Ulster,  1  C^olem.  Cas.  [N.  Y.]  118;  State 
V.  Judges  of  Kenosha  Circuit  Court  3  Wis. 
809;  Haney  v.  (Jlrcult  Judge,  101  Mich.  392, 
5»  N.  W.  662). 

The  alternative  writ  is  quashed,  and  the 
peremptory  writ  denied.  Costs  are  awarded 
to  defendant 

RICE,  J.,  concurs.    BUDGE,  C.  J.,  dissents. 
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(SO  rtall,  243) 

.  PASSOW  &  SONS  T.  WETHKaSEE  et  aL 

(No.  8M7.) 

(Supreme  Court  of  Utah.    Auk.  20,  1917.) 

1.  CoRPOBATiONs  <s=>544(2)— Insolvent  Coe- 
POBATIOW— Tbxjst  B'und  Iheobt— Applica- 

BILITT. 

The  doctrine  that  the  assets  of  an  insolvent 
eorporntion  constitute  a  trust  fund  in  equity 
for  the  payment  of  creditors  pro  rata  and  with- 
out preference  is  inapplicable  in  this  state,  with- 
out statute  authorizing  its  application.^ 

2.  CoRPoHATioNS  ®=>C28— Defunct  Cobpoba- 
TioN— Preference  of  Creditors. 

Where  a  corporation  has  forfeited  its  char- 
ter for  nonpayment  of  the  annual  corporation 
.tax  under  Laws  1009,  c.  IOC,  S  5,  relating  to 
forfeiture,  and  providing  that  in  case  of  forfei- 
ture all  the  assets  of  the  defaulting  corpora- 
tion shall  be  held  in  trust  by  the  directors,  and 
the  same  proceedings  bad  as  ai-e  applicable  to 
insolvent  corporations,  it  may  in  good  faith  in 
winding  up  its  affairs  make  preferences  among 
its  creditors  so  long  as  not  interfered  with  in  a 
proper  equitable  proceeding  to  subject  its  prop- 
erty to  payment  of  creditors. 

3.  Corporations  ®=>4 14(2)— Powers  of  Pres- 
ident—Notes  AND  MOBTOAOES. 

Where  the  president  who  was  also  the  gener- 
al manager  of  the  corporation  was  authorized 
under  its  by-laws  to  transact  its  general  busi- 
ness, his  power  to  execute  a  note  and  mortgage 
and  the  legality  of  his  acts  will  not  be  question- 
ed, especiallv  where  he  acts  in  good  faith  and 
there  is  no  traud.> 

4.  Corporations  ig=>548(3)— Creditobb'  Suits. 

The  plaintiff  could  not,  without  offering  to 
restore  the  money  paid,  invoke  the  aid  of  equi- 
ty to  have  declared  illegal  the  foreclosure  of  a 
mortgage  of  a  defunct  corporation  assigned  to  a 
creditor  who  paid  money  therefor  for  the  use  of 
the  creditors  of  the  corporation,  especially  where 
the  creditor  was  an  actual  loser  oy  the  trans- 
action. 

Appeal  from  District  Court,  Salt  Lake 
County ;   F.  C.  Loofbourow.  Judge. 

Action  by  Passow  &  Sons  against  W.  L. 
Wetherbee  and  others.  Proni  a  Judgment 
for  plaintiff  against  defendant  named,  plain- 
tiff appeals.    Affirmed,  with  costs. 

Hurd  &  Hurd,  of  Salt  Lake  City,  for  ap- 
pellant. R.  W.  Toung  &  Son  and  Harry  J. 
Robinson,  all  of  Salt  Lake  City,  for  respond- 
ents. 

CORFMAN,  J.  This  tvns  an  action  brought 
by  plaintiff  In  the  district  court  of  Salt  Lake 
county  to  determine  the  rights  of  a  creditor 
of  a  defunct  corporation.  The  complaint,  in 
substance,  alleges  the  corporate  existence  of 
the  plaintiff  and  the  defendant  Utah  State 
National  Bank,  hereinafter  designated  bank ; 
that  the  defendant  W.  L.  Wetherbee  Com- 
pany, hereinafter  called  cmnpany,  was  organ- 
ized as  a  corporation,  but  on  the  3d  day  of 
April,  1911,  Its  charter  was  forfeited  by  rea- 
son of  nonpayment  of  the  annual  corporation 

*  Weyetb  H.  A  H.  Co.  T.  JameB-Spencer-Bateman 
Co.,  15  Utah.  110,  47  Pac.  604 ;  Colorado  Fuel  A  Iron 
Co.  V.  Hardware  Co.,  16  Utah.  11;  60  Pac.  628; 
Burnham  et  al.  T.  McCornlck,  18  Utah,  42,  SB  Pac. 
77 :  National  Bank  T.  Scott,  IS  Uteh,  400,  G6  Pac. 
»74. 

'  McCarrlek  t.  Lenox  Hln.  Co.,  1C4  Pac.  478. 


tax ;  that  thereupon  It  ceased  to  have  any  pow- 
er or  authority  to  continue  business,  and  that 
It  thereupon  became  and  is  still  insolvent; 
that  on  the  25th  day  of  November,  191.S,  the 
I^aintlff  recovered  a  Judgment  agnlnst  the  de- 
fendant company  for  the  sum  of  $669.60  lnt»- 
est  and  costs ;  that  thereafter,  on  or  about  Oc- 
tober 3,  1914,  an  execution  was  Issued  on  the 
Judgment  and  the  sum  of  $50  obtained  there- 
on and  applied  as  part  payment  of  the  Judg- 
ment ;  that  the  balance  of  plaintiff's  Judg- 
ment remains  unsatisfied;  that  the  defend- 
ant W.  L.  Wetherbee  was  the  general  man- 
ager and,  as  such,  had  sole  charge  and  con- 
trol of  the  property  and  assets  of  the  detlend- 
ant  W.  L.  Wetherbee  Company;  that  the 
assets  consisted  of  personal  property  of  vari- 
ous kinds,  including  a  stock  In  trade ;  that  the 
defendant  W.  L.  Wetherbee  on  October  2. 
1912,  assumed,  without  legal  authority,  and 
with  the  purpose  of  hindering  and  delsiyint; 
creditors,  particularly  the  plaintiff,  to  aiort- 
gage,  substantially,  all  the  assets  of  tlie  de- 
fendant W.  L.  Wetherbee  Company  to  the 
defendant  bank,  and  thereafter,  on  November 
28,  1914,  the  bank  obtained  a  Judgment  and 
decree  of  foreclosure  of  the  mortgage,  the 
mortgaged  property  was  sold, '  bought  la  by 
the  bank  and  resold  by  It  to  the  defendant 
W.  L.  Wetherbee,  who  claims  to  be  the  owner 
thereof  to  the  exclusion  of  the  plaintiff  and 
other  creditors ;  that  the  foreclosure  and  sale 
by  the  bank  was  illegal  and  void,  and  in 
fraud  of  the  rights  of  the  plaintiff  and  other 
creditors  of  the  defendant  company.  Plain- 
tiff prayed  for  an  accounting  of  the  assets 
of  the  defendant  company  and  for  Judgment 
therefor  against  all  the  defendants,  receiver- 
ship, attorneys'  fees  and  costs  of  suit  in  be- 
half of  Itself  and  all  other  creditors  coming 
in  and  Joining  In  the  action,  and  for  general 
relief. 

The  separate  answer  of  the  defendant  bank 
admits  its  corporate  existence  and  the  in- 
corporation of  the  W.  L.  Wetherbee  Company, 
and  affirmatively  alleges  that  the  mortgage 
given  by  the  company  was  in  the  exercise  of 
its  lawful  powers  and  for  a  valuable  consid- 
eration ;  that  the  mortgage  was  legally  tore- 
closed,  the  property  purchased  by  the  bank 
at  the  foreclosure  sale  and  subsequently  re- 
sold to  the  defendant  W.  I*  Wetherbee,  on 
a  title  retaining  note;  that  Wetherbee  failed 
to  pay  for  the  same;  that  the  property  was 
recovered  from  Wetherbee  and  portions  there- 
of resold.  The  other  allegations  of  the  com- 
plaint are  denied.  Plaintiff,  in  reply,  denied 
all  the  affirmative  allegations  of  the  answer. 

Briefly  stated,  the  facts  proven  at  the  trial 
were  as  follows:  The  defendant  company 
was  Incorporated  under  the  laws  of  Utah  in 
January,  1910.  Failing  to  pay  the  annual 
corporation  tax  its  charter  was  declared  for- 
feited April  3,  1911,  pursuant  to  statute.  The 
defendant  W.  L.  Wetherbee  was  its  president 
and  general  manager  autborleed,  as  such,  un- 
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der  Its  byrlawB,  to  transact  tbe  general  busi- 
ness affairs  of  tbe  company.  April  12,  1911, 
one  day  after  the  charter  of  the  company 
bad  been  forfeited,  a  meeting  of  creditors  of 
the  comiMmy  was  held  and  It  was  arranged 
tbat  the  company  should  go  Into  liquidation. 
Time  for  payment  of  the  company  debts 
'was  extoided  and  a  note  and  chattel  mort- 
ga^  given  for  $6,000  on  all  the  assets 
to  the  Utah  Association  of  Credit  Men,  as 
tmstee  for  the  creditors.  Payments  were 
made  by.  the  company  to  the  Utah  Association 
of  Credit  Mm  reducing  the  mortgaged  Indebt- 
edness to  $3,390.70,  when  the  note  and  mort- 
gage was  assigned  by  the  tJtah  Association  of 
Credit  Men  to  the  defendant  bank  for  a  con- 
sideration of  12,048.28.  Subsequently  this 
mortgage  was  renewed  by  the  company  with 
the  bank  by  the  giving  of  a  new  note  and 
mortgage,  under  which  foreclosure  proceed- 
ings were  had  and  tbe  mortgaged  property 
purchased  by  the  bank  at  foreclosure  sale. 
Tliereafter  the  bank  sold  the  property  to  the 
defendant  W.  L.  Wetberbee,  on  a  title  retain- 
ing note  which  was  not  paid,  whereupon  the 
property  was  repossessed  by  the  bank  and 
1^  it  sold  to  a  third  party,  tiie  bank  sustain- 
ing some  financial  loss  In  tbe  transactions. 
The  Indebtedness  of  the  company  with  the 
plaintiff  was  contracted  for  goods,  wares,  and 
merchandise  between  Octcriber  1,  and  Novem- 
ber 30,  1910,  for  vrbidx  a  judgment  was  had 
and  obtained  against  the  company  in  Novem- 
ber, 1913.  In  October,  1914,  e.^ecution  was 
Issued  and  $50  was  recovered  by  the  sheriff 
of  Salt  Lake  county  and  applied  on  tbe  plain- 
tiff's judgment.  The  evidence  also  shoWs 
tbat  the  plaintiff  did  not  take  any  part  In 
the  previous  transactions  of  the  company 
with  its  creditors,  the  Utah  Association  of 
Credit  Men  and  the  bank.  Upon  trial  to  the 
court  a  money  judgment  was  rendered  in 
plalntUTs  favor  against  tbe  defendant  W.  L. 
Wetherbee,  as  prayed  for,  and  denied  as  to 
the  defendant  bank.    Plaintiff  appeals. 

Numerous  errors  are  assigned.  However, 
counsel  for  plaintiff.  In  his  brief,  presents 
but  one  question  for  determination  by  this 
court,  and,  as  said  by  blm: 

"The  sole  question  presented  upon  this  ap- 
peal is  whether  or  not  defendant  W.  L.  Weth- 
erbee Company,  after  havinR  become  insolvent, 
and  after  the  forfeiture  of  its  franchise,  could 
assign  or  otherwise  convey  its  property  to  a 
single  creditor,  either  for  itself  or  for  tlie  benefit 
of  itself  and  other  creditors,  to  the  exclusion 
of  the  rights  of  the  plaintiff  and  the  other  cred- 
itors to  participate  in  the  distribution  of  the  as- 
sets of  Uie  said  insolvent  and  defunct  corpora- 
tion." 

This  question  presents  the  effect  of  Laws 
Utah  1909,  c.  106,  f  5,  relating  to  the  forfei- 
ture of  the  charter  of  such  defaulting  cor- 
poration and  winding  up  the  business  thereof. 
After  providing  in  said  chapter  for  the  meth- 
od of  the  forfeiture  of  defaulting  -corpora- 
tlODs  It  Is,  by  section  5  thereof,  further  pro- 
vided: 

'The  Governor,  for  at  least  ten  days  prior  to 
tbe  first  Monday  in  April  following   [March], 


shall  publish  such  list  in  at  least  two  daily  pa- 
pers of  general  circulation  within  this  state,  and 
shall  append  to  such  list  and  publish  therewith 
his  proclamation  to  the  effect  that  unless  the 
license  tax  owing  by  such  corporation,  together 
with  the  penalty  and  all  the  costs,  shall  be  paid 
to  the  secretary  of  state  on  or  before  noon  on  the 
first  Monday  in  April  following,  such  defaulting 
coraoration  shall  forfeit  the  amount  of  the  tax 
ana  the  penalty  and  costs  to  the  state  of  Utah, 
and  shall  also  forfeit  Its  right  to  carry  on  busi- 
ness within  said  state.  *  *  *  In  case  of  for- 
feiture of  the  cbarter  and  of  the  right  to  trans- 
act business  thereunder,  all  the  property  and  as- 
sets of  the  defaulting.domestie  corporations  shall 
be  held  in  trust  by  tbe  directors  of  such  corpo- 
ration as  in  case  of  insolvent  corporations,  and 
the  same  proceeding  may  be  had  with  respect 
thereto  as  is  applicable  to  Insolvent  corpora- 
tions. Any  person  interested  may  institute  such 
proceedings  at  any  time  after  a  forfeiture  has 
been  declared  as  herein  provided,  but  in  case  the 
Governor  shall  reinstate  the  charter  the  pro- 
ceedings shall  at  once  be  dismissed  and  all  prop- 
erty restored  to  the  officers  of  the  corporation. 
In  case  tiie  assets  are  distributed  they  shall  be 
applied  as  follows:  First,  to  the  payment  of  the 
license  tax,  penalties  and  costs  due  to  the  state ; 
second,  to  the  creditors  of  the  corporation ;  and. 
third,  any  balance  remaining  shall  be  distributed 
among  the  stockholders  in  accordance  with  tbe 
amount  of  stock  held  by  each." 

[1]  If  we  understand  the  conteotlon  of 
plaintiff.  It  Is  that,  upon  tbe  forfeiture  of  the 
company  charter  for  noncompliance  with  the 
foregoing  statute,  all  assets  of  the  company 
thereby  under  tbe  statute,  were  to  be  held 
in  trust  by  the  directors  of  the  company  to 
be  disposed  of  and  the  proceeds  applied  rat- 
ably among  all  the  stockholders  without 
preferenoe;  and  the  giving  of  the  chattel 
mortgage  by  the  companyto  the  Utah  Asso- 
ciation of  Credit  Men  as  trustee  for  the  ben- 
efit of  certain  creditors  was  a  preference  to 
the  exclusion  of  plaintiff  and  other  creditors 
■similarly  situated,  and  therefore  absolutely 
void ;  and  that  the  bank,  through  the  sub- ' 
sequent  assignment  of  this  mortgage.  Its 
renewal  and  the  foreclosure  proceedings  fol- 
lowing, acquired  no  rights  to  the  company 
property  and  assets,  and  for  which  tbe  bank 
must  account  to  plaintiff  as  a  creditor  of  the 
company  In  common  with  all  other  creditors. 
In  making  this  contention  counsel  Invokes 
what  Is  known  as  the  "trust  fund"  or  Amer- 
ican doctrine;  that  the  assets  of  an  Insolvent 
corporation — and  it  Is  to  be  noted  that  under 
the  foregoing  statute  in  case  of  forfeiture  of 
a  charter  the  proiterty  and  assets  of  the  de- 
faulting corporation  are  to  be  held  In  trust 
by  the  directors  as  in  case  of  Insolvent  cor- 
porations and  the  same  proceedings  may  be 
hnd  as  are  applicable  to  Insolvent '  con>ora- 
tlons — constitute  a  trust  fund  in  equity  for  the 
payment  of  all  the  creditors  pro  rata  and 
without  preference.  This  contention  of  coun- 
sel, if  tenable,  must  be  sustaloed  under  the 
particular  statute  in  question,  for  the  "trust 
fund"  doctrine  In  this  state  has  been  so  re- 
peatedly repudiated  by  tbe  decisions  of  this 
court  that  it  may  now  be  regarded  as  woU- 
settled  law  tbat  this  doctrine  will  not  apply 
unaided  by  express  statutory  enactment  au- 
thorizing its  appllcatl<Mi.    Weyeth  H.  St  M. 
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Co.  T,  James-Spenoer-Bateman  Co.,  15  Utah, 
no,  47  Pac.  604 ;  Colorado  Fuel  &  Iron  Co. 
V.  Hardware  Co.,  16  Utah,  11,  60  Pac.  628; 
Burnham  et  al.  v.  McComlck,  18  Utah,  42, 
.^5  Pac.  77 ;  National  Bank  v.  Scott,  18  Utah, 
400,  55  Paa  374.  In  the  case  of  Weyeth  H. 
&  M.  Oo.  y.  James-Spenoer-Batemait  Co.  su- 
pra, it  is  said: 

"Upon  careful  examination  of  adjudged  cases, 
as  well  as  upon  principle  and  analogy,  and  in 
the  absence  of  insolvent  laws  nn-l  statutory  re- 
strictions, we  feel  ourselyes  bouud  to  hold  that 
a  corporation,  in  this  state,  has  the  same  pow- 
er to  prefer  creditors,  by  deed  of  assignment  or 
otherwise,  as  a  private  debtor  has,  so  long  as 
its  assets  have  not  been  taken  into  possession  by 
a  court  of  equity,  in  a  proper  proceeding,  nt  tlie 
instance  of  a  proper  party.  The  rule  in  the  case 
of  a  corporation,  the  same  as  in  that  of  nn  indi- 
vidnnl.  is  impregnable,  except  by  legislative  en- 
actment" 

The  statute  in  question  reads: 

"In  case  of  forfeiture  of  the  charter  and  of 
the  right  to  transact  business  thereunder,  all  the 
property  and  assets  of  the  defaulting  domestic 
corporations  shall  be  held  in  trust  by  the  direc- 
tors of  such  corporation  as  in  case  of  insolvent 
corporations,  and  the  xame  proceeding  may  ba 
had  tciih  reaped  thereto  ai  u  applicable  to  in- 
tolvent  corpora tiong,"    (Italics  ours.) 

Clearly  no  new  rule  of  procedure,  as  con- 
tended for  by  plaintiff,  is,  by  this  statute, 
expressly  prescribed ;  nor  can  it  be  reasona- 
bly implied  from  the  language  of  the  statute 
that  the  affairs  of  a  forfeiting  or  Insolvent 
corporation  are  to  be  administered  by  its 
directors  or  governing  officers  in  any  but  the 
usual  and  lawful  way  recognized  at  the  time 
of  its  enactment.  So,  too,  it  is  equally  appar- 
ent from  the  reading  of  the  statute  that  the 
right  of  the  creditors,  at  any  time  after  for- 
feiture, to  go  Into  a  court  of  equity  and 
have  the  corporate  assets  taken  possession. 
■of  and  administered  Ufion  Impartially  for  the 
benefit  of  all  creditors  remains  unimpaired. 
To  hold,  as  contended  by  plaintiff,  that  when 
a  corporation  has  forfeited  Its  charter,  or  has 
become  Insolvent  and  has  ceased  to  do  busi- 
ness, its  property  and  assets  constitute  a 
trust  fund  to  be  administered  by  its  board 
of  directors,  as  trustees,  for  the  equal  bene- 
fit of  all  of  Its  creditors  without  right  to 
make  preference  by  deed  of  assignment  or 
otherwise  would  be  to  repudiate  the  repeated 
former  rulings  of  this  court  and  adopt  the 
"trust  fund"  theory  or  doctrine,  and  give  the 
statute  Invoked  by  plaintiff  a  meaning  clear- 
ly repugnant  to  its  e.xpress  provision  that 
"the  same  proceedings  may  be  had  with  re- 
spect thereto  as  Is  applicable  to  insolvent 
corporations." 

[2]  We  are  therefore  of  the  opinion  that 
the  only  fair  Interpretation  which  can  be 
placed  on  the  statute  In  question  is,  that 
where  a  corporation  has,  under  its  provisions, 
forfeited  its  charter,  in  the  winding  up  of  its 
affairs  and  in  the  disposition  of  its  assets, 
It  may  make  preference,  by  assignment  or 
otherwise,  among  some  of  its  creditors  to  the 
exclusion  of  otners,  so  long  aa  not  Interfered 


'  with  In  a  proper  equitable  proceeding  for  the 
purpose  of  subjecting  its  property  and  as- 
sets to  the  possession  of  a  court  of  equity  to 
be  administered  npon  equally  and  Impartial- 
ly among  all  of  its  creditors.  It  is  not  con- 
tended that  It  has  been  shown  that  tlie  tak- 
ing of  the  note  and  mortgage  of  the  OMnpany 
by  the  Utah  Association  of  Credit  Men  was 
with  any  fraudulent  intent,  or  otherwise  than 
to  apply  any  and  all  payments  received  to 
the  legitimate  purpose  of  paying  the  debts  of 
the  company  owing  to  its  creditors.  .  Neither 
is  it  contended  that  the  purchase  of  the  note 
and  mortgage  in  question  by  the  bank  and  the 
assignment  thereof  to  it  were  otherwise  than 
for  a  good  and  suflicient  consideration  and  In 
al>solute  good  faith.  The  bank  then  had  the 
right  to  have  renewal  of  the  company  obli- 
gation to  it,  and  to  hare  the  mortgaged  prop- 
erty subjected  to  foreclosure  proceedings  for 
the  recovery  of  the  amount  thus  Justly  due  it. 

[3]  Plaintiff  makes  some  further  contri- 
tion that  W.  L.  Wetherbee,  as  president  of 
the  company,  acted  without  snlfideut  author- 
ity in  the  execution  of  the  note  and  mortgage 
to  the  Utah  Association  of  Credit  Men,  and 
also  in  making  renewal  thereof  to  the  defend- 
ant bnnk.  While  it  is  true  that,  ordinarily, 
the  president  of  a  corporati<m,  as  such,  has 
no  inherent  power  to  execute  contracts  la 
general  without  «xpress  authority  of  ita 
board  of  directors  yet  when,  as  here,  tha 
president  is  also  the  general  manager  of  the 
company  anthorized  to  act  under  its  by-laws, 
and  has  been  long  accustomed  to  transact  all 
the  corporate  business,  his  power  and  the  le- 
gality of  his  acts  may  not  be  questioned,  es- 
pecially when  exercised  and  performed  in 
good  faith  'and  In  the  absence  of  fraud. 
Oakes  v.  C.  W.  Co.,  143  N.  Y.  430,  38  N.  E. 
461,  26  L.  R.  A.  544;  McCarrick  r.  Lenox 
Mln.  Co.,  164  Pac.  478. 

[41  There  is  another  reoson  to  be  assigned, 
we  think,  why  the  plaintiff  in  this  action  la 
precluded  from  recovering  a  Judgment  against 
the  defendant  l>ank.  It  Is  conclusively 
shown  by  tlie  record  here  that  the  bank,  in 
acjiulrtng  the  property  and  assets  of  tlie  de- 
fendant company,  acted  In  perfect  good  faith 
and  paid  full  value  for  all  that  It  received. 
The  plaintiff  In  bringing  this  action  invokes 
the  aid  of  equity  without  offering  to  do  equity 
by  restoring  to  the  defendant  bank  the  money 
paid  to  the  Utah  Association  of  Credit  Men, 
as  trustee,  for  the  use  and  benefit  of  the 
creditors  of  the  defendant  company.  Tbia 
it  may  not  do,  especially  when,  as  here,  it  ia 
shown  that  the  defendant  bank  reaped  no 
profit,  but,  to  the  contrary,  waa  an  actual 
loser  In  the  transaction. 

It  is  ordered  that  the  Judgment  of  the  dis- 
trict court  be  affirmed.  Costs  to  the  defend- 
ant  Utah  State  National  Bank. 

FRICK,  C.  X,  and  McCARTI,  THURMAN. 
and  GIDEON,  JJ.,  ooncoc. 
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TRACY  LOAN  &  TRUST  CO.  v.  MER- 
CHANTS'  BANK  et  aL    (No.  2823.) 

(Supreme  Court  of  UUh.     Aug.  8,  1917.) 

1.  Banks  and  Banking  «=909— State  Banks 
—Powers— Guaranty. 

Defendant  bank's  articles  of  incorporation 
provided  that  the  bank  was  organized  for  the 
purpose  of  pursuing  the  banking  business  in  all 
Its  branches,  and  should  have  power  to  deal  in 
all  commercial  papers,  etc.,  lease  or  purchase 
land  and  buildings  proper  for  its  use  in  conduct- 
ing its  businctis,  and  may  acquire  in  the  due 
course  of  business  propei-t;  of  all  kinds,  etc. 
Const,  art.  12,  f  10,  provides  that:  "No  cor- 
poration shall  engage  in  any  business  other  than 
that  expressly  authorized  by  its  charter  or  ar- 
ticles of  incorporation."  Held,  that  a  writing 
executed  by  the  president  of  the  bank  guarantee- 
ing the  payment  of  rent  by  a  drug  company  to 
plaintiff  was  ultra  vires.^ 

2.  Banks   and    Banking   €s>101   —   Statb 
Banks— Implied  Powers. 

When  it  has  been  determined  that  the  acts 
attempted  to  be  done  are  not  within  its  charter 
or  statutory  powers,  no  implied  powers  can  vali- 
date its  acts. 

8.  Banks    and    Bankino    «=»99    —    State 
Banks— Deixoai'iqn  of  Authobitt. 
Since  the  bank  itself  could  not  execute  the 
contract  of  guaranty,  it  could  not  delegate  such 
authority  to  its  president 

4.  Banks   and  .  Banking   ®=s>101  —  Ultba 
Vires  Contract— Estoppel. 

In  an  action  on  a  guaranty  executed  by  the 
president  of  defendant  state  bank,  held  under 
evidence  that  there  had  been  no  such  conduct  on 
the  nart  of  the  bank  or  its  officers  as  to  estop 
the  bank  setting  up  that  the  guaranty  was  ultra 
■vires. 

5.  Banks  and  Banking  C=>101  —  Ultra 
Vibes  Contract— Securities, 

Although  the  bank  was  not  liable  on  the 
altra  vires  contract  of  guaranty,  it  should  be  re- 
quired to  account  for  any  securities  which  it 
bolds  to  indemnify  it  against  loss. 

Appeal  from  District  Court,  Salt  Lake 
CouDty;  Geo.  G.  Armstrong,  Judge. 

Action  by  the  Tracy  Loan  &  Trust  Com- 
pany against  tlie  Merchants'  Bank  and  an- 
otlier.  Judgment  for  plaintUt,  and  defendant 
named  ai^>eals.    Reversed,  with  directions. 

Edwards  &  Wasson  and  Soule  &  Spalding, 
aU  of  Salt  Lake  City,  for  appellant  Stephens 
&  Smith  and  Jas.  Ingebretsen,  all  of  Salt 
Lake  City,  for  respondent 

GIDEON,  J.  In  this  action  plaintiff  seeks 
to  recover  a  Judgment  against  the  defend- 
ants, Merchants'  Bank  and  H.  P.  Clark. 
As  a  basis  for  the  cause  of  action  the  com- 
'  plaint  allies  the  corporate  existence  of  the 
plaintiff  and  the  defendant  Merchants'  Bank, 
organized  and  doing  business  under  the  laws 
of  the  state  of  Utah,  and  that  the  Treasurer- 
Nelden-Ferron-  Drug  Company  was,  on  the 
23d  day  of  September,  1910,  a  corporation 
existing  under  the  laws  of  this  state.  The 
complaint  further  alleges  that  the  plaintiff 


'Seeley  t.  Canal  Co.,  27  Utah,  171,  7E  Pac.  387, 
and  CbrlstenMn  v.  Realty  Co.,  42  tJtah,  86,  12S  Pao. 
4U. 


was,  at  that  date,  and  thereafter  for  a  term 
of  years,  the  owner  under  lease  of  certain 
premises  located  In  Salt  Lake  City,  commonly 
known  as  172  South  Main  street;  that  tha 
plaintiff  acquired  its  interest  In  said  premises 
and  sublet  the  same  to  the  said  Treasurer- 
Nelden-Ferron  Drug  Company  under  a  written 
lease  dated  the  23d  day  of  September,  1910, 
wherein  the  premises  were  let  to  the  said  drug 
company  from  the  1st  day  of  February,  1911, 
until  the  1st  day  of  February,  1916,  for  the 
sum  of  $.36,000,  payable  monthly  in  install- 
ments of  $600  each  in  advance;  that  on  the 
23d  day  of  September,  1910,  the  defendants. 
Merchants'  Bank  and  H.  P.  Clark,  in  consld* 
eratlon  of  the  leasing  of  the  premises  by  the 
plaintiff  to  the  drug  company,  agreed  to  pay 
and  guaranteed  the  payment  of  said  rent  and 
the  whole  thereof,  and  of  the  obligations 
assumed  by  the  drug  company.  It  is  further 
stated  in  the  complaint  that  the  drug  com- 
pany paid  the  stated  rent  on  the  premises 
for  the  months  of  February,  March,  April, 
May,  and  June,  1911,  or  a  total  of  (3,000, 
and  that  it  thereafter  failed  to  make  any 
payments  of  rent,  as  in  said  lease  provided, 
and  that  the  premises  were  sublet,  but  that 
the  rental  received  did  not  equal  the  rental 
provided  for  in  the  lease  executed  to  the 
drug  company,  and  the  complaint  asks  Judg- 
ment for  the  difference  between  the  amount 
received  from  reletting  the  premises  and  the 
monthly  rental  as  provided  for  in  the  lease. 
Both  the  lease  and  the  alleged  guaranty  on 
the  part  of  the  defendants.  Merchants'  Bank 
and  H.  P.  Clark,  are  attached  to  the  com- 
plaint as  exhibits  and  made  parts  of  the 
same. 

The  defendant  Clark  filed  an  answer  to  the 
complaint,  but  as  the  action  was  afterwards 
dismissed  as  to  him,  no  consideration  will 
be  given  the  issues  made  by  his  answer. 

The  defendant  bank,  in  its  answer,  admits 
the  corporate  existence  of  both  the  plaintiff 
company  and  the  bank;  denies  practically 
all  of  the  other  allegations  of  the  complaint, 
and  alleges,  as  a  further  defense,  that  the 
defendant  bank  is  a  corporation  organized 
nnder  the  laws  of  Utah  for  the  purpose  of 
carrying  on  and  conducting  a  banking  bus- 
iness; and  the  objects  of  the  corporation, 
as  stated  in  its  articles  of  incorporation, 
are  set  out  in  full  In  the  answer.  The  bank 
in  Its  answer  also  alleges.  In  addition  to  the 
original  provisions  of  the  articles,  an  amend- 
ment made  to  said  articles  on  the  20th  day 
of  November,  1909,  wherein  said  articles 
were  amended  to  provide  for  a  board  of 
directors  'of  15  members,  and  that  said  board 
should  have  general  control  and  supervision 
of  the  property,  business,  and  affairs  of  the 
corporation  and  prescribe  by-laws,  rules,  and 
regulations  for  the  conduct  of  its  business; 
that  on  the  24th  day  of  November  of  said 
year  the  directors  adopted  by-laws,  and  a 
copy  of  the  same  is  attached  to  the  answer 
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and  made  a  part  thereof.  The  answer  al- 
leges aa  an  affirmative  defense  that  the 
execution  of  the  written  guaranty  was,  under 
the  provisions  of  the  articles  of  incorpora- 
tion, ultra  vires  the  bank,  and  that  the  sign- 
ing and  delivery  of  the  instrument  by  Clark, 
as  president  of  ,the  bank  or  otherwise,  in 
respect  to  said  corporation,  was  ultra  vires 
to  bind  the  defendant  bank.  The  answer 
further  alleges  that  the  defendant  bank  was 
in  no  way  interested  in  the  premises  sought 
to  be  leased  by  the  cfrug  company,  and  re- 
ceived no  consideration  for  the  execution 
or  delivery  of  the  purported  contract  of 
guaranty,  and  the  same  never  has  been, 
was  not,  and  is  not,  binding  upon  the)  bank 
and  Is  void  and  of  no  force  or  effect  as 
against  the  bank ;  that  the  bank  never  recog- 
nized said  instrument  as  a  contract  binding 
upon  it,  but,  on  tlie  contrary,  has  at  all  times 
repudiated  and  disclaimed  any  liability  under 
the  same,  and  Immediately  upon  receiving  no- 
tice of  the  existence  of  the  Instrument  and 
the  delivery  thereof  the  same  was  declared 
to  be  without  authority  on  the  part  of  said 
dark,  and  his  action  was  repudiated. 

PiaintifT,  In  Its  r^ly,  denies  many  ot  the 
allegations  of  the  answer,  pleads  as  a  de- 
fense to  the  claims  of  the  defendant  bank 
that  during  the  time  Clark  was  president 
of  the  bank  and  on  the  23d  day  of  September, 
1910,  and  thereafter  till  the  year  1013,  with 
the  consent  and  acquiescence  of  the  stock- 
holders, directors,  and  all  other  officers  of 
the  bank,  he  was  in  absolute  and  direct  con- 
trol of  its  affairs  and  business  and  conducted 
and  promoted  and  developed  the  same  at  his 
own  discretion ;  that  the  otilcers  of  defendant 
bank  permitted  Cfhrk  to  hold  out  to  the 
public  that  said  bank  had  the  power  to 
engage  In  such  business  and  discharge  such 
duties  as  he  (Clark)  might  determine;  that 
the  officers  of  said  bank  allowed  Clark  un- 
limited scope  and  latitude  in  managing  and 
directing  the  affairs  of  defendant  bank  and 
in  transacting  any  and  all  business  of  every 
name  and  nature  for  said  bank,  regardless 
of  any  limitations  iuii>osed  upon  it,  or  upon 
the  authority  of  Clark  by  its  written  articles 
of  incoriwration  or  by-laws;  that  by  reason 
Of  said  conddence  and  authority  intrusted 
to  him,  the  said  Clark  disregarded  any  ex- 
press or  implied  limitations  upon  the  author- 
ized business  and  pursuit  of  said  bank  as 
expressed  in  Its  articles  of  incorporation 
and  by-laws  and  conducted  the  business 
of  the  same  by  such  methods,  practices, 
wuys,  means,  and  policies  as  suited  his, 
Clark's,  convenience:  that  the  defendant 
bank  did  not,  at  any  time,  or  In  any  manner, 
repudiate  or  question  the  validity  of  such 
written  guaranty  until  the  same  became 
fully  executed,  and  not  until  after  the  In- 
solvency of  the  drug  company  and  until  it 
bad  become  impossible  to  collect  the  rent 
or  any  part  thereof  from  the  said  drug  com- 
pany; that  the  plaintiff  entered  into  the 
contract  with  the  drug  company  relying  upon 


I  the  gimranty  of  the  bank  to  pay  the  rental 
,  for  the  full  term  of  said  lease  In  the  event 
j  that  the  drug  company  failed  to  make  sndi 
i  payment. 

I  Trial  was  had  before  the  conrt  Findings 
of  fact  were  made  and  judgment  entered 
in  favor  of  the  plaintiff  and  against  the  de- 
fendant bank  for  the  full  amount  claimed, 
to  wit,  $8,074.78,  and  10  per  cent  of  that 
amount  as  attorney's  fee,  which  was  adjudged 
to  be  a  reasonable  attorney's  fee,  and  for 
interest.  From  that  judgment  the  defendant 
bank  appeals  to  this  court 

[1]  Numerous  assignments  of  error  are 
made  by  appellant,  and,  in  the  language  of 
respondent's  brief,  "appellant  has  assigned 
errors  to  substantially  every  step  taken  or 
act  done  leading  to  the  judgment  in  thla 
cause."  However,  the  points  chiefly  argued, 
and  which,  In  our  judgment,  are  the  only 
ones  necessary  for  the  determination  of  this 
appeal,  may  be  conveniently  stated  thus: 
(1>  Was  or  was  not  the  action  of  the  presi- 
dent of  the  bank  In  executing  the  writing, 
which  Is  an  attempt  to  guarantee  the  pay- 
ment of  the  rent  stipulated  to  be  paid  by  the 
drug  company  to  the  plaintiff  in  the  written 
lease  attached  to  the  complaint,  ultra  vires 
as  to  the  bank?  (2)  Was  the  fact  of  execut- 
ing the  said  guaranty  ultra  vires  and  be- 
yond any  authority  delegated  by  express  act 
of  the  bank  or  its  officers  to  Clark,  as  presi- 
dent or  otherwise,  and  therefore  not  binding 
upon  the  bank?  (3)  Were  the  acts  or  meth- 
od of  doing  business  by  the  bank,  or  Its 
officers,  such  as  would  estop  the  bank  from 
denying  the  authority  of  its  president  to  bind 
it  by  the  act  taken  and  done  by  him? 

There  Is  but  little  conflict  in  the  testi- 
mony upon  the  main  Issues  In  this  case. 
The  defendant  bank  vfas  organized  under 
the  laws  of  this  state  for  the  purpose  of  car- 
rying on  a  banking  business,  and  any  powers 
exercised  by  it  were  such  powers  as  it  had 
under  its  articles  of  incorporation  and  th« 
statute  defining  the  powers  of  banking  cor- 
porations. The  clause  stating  the  objects 
of  the  bank,  as  shown  in  the  record,  and 
which  is  not  disputed,  is  as  follows: 

"The  business  agreed  upon  and  for  tbc  pur- 
suit of  which  this  coruoratiuD  is  formed  is  the 
banking  business  in  all  its  branches,  including 
both  commercinl  and  savings  bank  departments, 
in  Salt  Lake  City,  Utah,  and  to  carry  out  said 
purpose  this  corporation  shall  have  power  to 
receive  and  bold  moneys  and  deposits,  to  loan 
moneys,  to  discount,  purchase,  take,  hold,  own, 
deal  in  and  sell  and  dispose  of  notes,  bonds,  com- 
mercial paper,  debentures,  and  all  other  evidences 
of  value  or  indebtedness  and  all  kinds  of  col- 
lateral security  pertaining  thereto;  also  to  col- 
lect interest  on  loans  and  pay  .interest  on  de- 
posits, also  to  receive,  purchase,  take,  own,  deal 
m  and  foreclose  any  and  all  manner  of  liens, 
mortgages,  pledges  and  securities,  both  real  and 
personal,  to  protect  or  secure  any  loan,  discount, 
advance  of  money  or  business  this  corporation 
may  make  or  engage  in,  also  to  make  any  and 
all  contracts  necessary  or  proper  to  carry  out 
any  of  the  above  powers.  This  corporation  may 
lease,  or  purchase  and  own  and  hold  all  landt 
and  buildings,  furnishings,  and  fi.xtures  neces- 
sary or  proper  for  its  use  in  conducting  its  busi- 
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ness;  and  this  corporation  may  also  purchase 
on  foredoanre  or  execution  sale,  and  acquire  to 
protect  its  demands,  and  own  such  other  lands 
and  buildings  and  real  property,  and  property  of 
all  kinds,  as  it  may  find  necessary  or  proper  to 
acquire  in  the  due  course  of  its  business  above 
mentioned;  this  corporation  may  also  install 
in  its  banking  house  or  housen,  safety  deposit 
boxes  and  vaults  and  may  rent  the  same  to  the 
public;  and  it  shall  also  have  the  power,  rishts 
and  privileges  belonging  to  a  banking  corpora- 
tion under  the  laws  of  the  state  of  I'tah,  or  | 
under  tho  customs  and  usages  of  banking." 

Article  9  of  the  articles  of  incorporation  Is 
In  the  following  words: 

"The  oflScers  of  this  corporation  shall  consist 
of  a  board  of  seven  directors,  a  president,  a 
vice  prcsiiient,  a  secretary  and  a  cashier,  all  of 
whom  shall  be  elected  by  the  stockholders  at 
their  first  annual  meeting,  and  annually  there- 
after." 

Article  10  of  the  by-laws  of  the  said  de- 
fendnnt  coriwratlon  Is  as  follows: 

"The  president  shall  preside  at  all  meetings 
of  the  directors  of  said  corporation.  He  shall 
have  general  supervision  and  management  of  the 
affairs  of  said  corporation,  subject  to -the  con- 
trol of  tho  board  of  directors,  and  shall  sign 
and  acknowledge  all  releases  of  mortsaROs,  and 
liens  in  favor  of  said  corporation,  ns  well  as  all 
other  instruments  to  be  signed  by  said  corpora- 
tion in  its  ordinary  course  of  business,  and  said 
president  shall  have  such  other  and  further  du- 
ties as  may  be  imposed  upon  him  by  the  board 
of  directors." 

It  Is  always  advisable  and.  In  fact,  neces- 
sary, in  attempting  to  determine  the  powers 
of  a  corporation  or  other  body  created  by 
law,  to  examine  the  fundamental  law  of  the 
state  by  virtue  of  which  such  bodies  exist, 
and  ascertain.  If  possible,  the  powers  Intend- 
ed to  be  given  to  and  to  be  exercised  by  sucb 
legal  entitles.  Article  12,  i  10,  of  the  Constl- 
tTitlon  of  this  state  limits  the  powers  of  cor- 
I>oratlons  to  the  authorized  objects  expressed 
either  in  the  object  clause  or  In  the  positive 
statute  of  the  state.  The  language  of  that 
section  is: 

"No  corporation  shall  engage  in  any  business 
other  than  that  expressly  authorized  in  Its  char- 
ter, or  articles  of  incorporation." 

This  court,  in  an  early  case  under  state- 
hood (Seeley  v.  Canal  Company,  27  Utah, 
179,  75  Pae.  367),  adopted  the  rule  that  a 
corporation  in  the  management  of  its  af- 
fairs and  conduct  of  Its  business  is  limited' 
to  the  purposes  provided  and  enumerated 
In  the  object  clause  of  its  articles  of  Incor- 
poration. In  fact,  under  the  provisions  of 
the  Constitution,  aforesaid,  it  would  seem 
that  no  other  rule  or  construction  was  per- 
missible In  this  Jurisdiction.  The  principle 
stated  In  that  case  Is,  at  least  by  inference, 
reaffirmed  in  Chrlstensen  T.  Realty  Co.,  42 
Utah,  86.  129  Paa  412. 

[2,1]  Banks,  of  necessity,  are  quasi  pub- 
lic corporations.  While  they  are  organized 
for  profit,  nevertheless  not  only  the  stock- 
holders but  the  depositors  are  interested  In 
the  management  and  control  of  such  institu- 
tions, and  have  the  right  to  assume  that 
such  banking  corporations  will  not  engage 
In  any  business  or  enterprise  not  connected 
with  the  powers  given  it  under  the  law  or 


reasonably  Implied  from  the  powers  express- 
ed. Implied  powers  of  a  bank,  or  of  any 
corporation  for  that  matter,  are  those  Inci- 
dental to  and  connected  with  the  carrying 
into  effect  or  the  accomplishing  of  the  gener- 
al purposes  of  the  corporation,  as  expressed 
In  the  object  clause  of  its  articles.  When  it 
has  been  determined  that  the  acts  done,  or  at- 
tempted to  be  done,  are  not  within  the  pow- 
ers of  the  cori»oratlon  to  do,  no  Implied 
powers  can  validate  such  acts.  State  v. 
Nen-man,  61  La.  Ann.  833,  25  South.  408^ 
72  Am.  St  Rep.  477;  Clnrk  &  Marshall,  Corp. 
{  128.  Since  the  corporation  Itself  could  not 
execute  the  contract  in  Question,  it  could 
not,  by  any  act,  delegate  such  authority  to 
Its  officers.  Sturdevant  Bros.  &  Co.  v.  Farm- 
ers' &  Merchants'  Bank,  62  Neb.  4t2,  87 
N.  W.  156;  Lucas,  Cashier,  etc.,  v.  White 
Line  Trans.  Ca,  70  Iowa.  541,  30  N.  W.  771, 
59  Am.  Rep.  449;  Norton  v.  Kerry  Nat 
Bank,  61  N.  H.  580,  60  Am.  Rep.  334. 

14]  We  now  have  to  consider  whether,  un- 
der the  circumstances  and  facts  as  disclosed 
by  this  entire  record,  there  had  been  such  acts 
on  the  part  of  the  bank  or  Its  officers  that  Che 
bank  should  now  be  estopped  from  disputing 
the  authority  of  the  defendant  Clark,  pres- 
ident of  said  bank,  to  enter  into  and  execute 
the  written  guaranty  that  be  did  execute  as 
shown  by  the  findings  and  the  admitted  facts 
in  this  case.  An  effort  was  made  all  through 
the  hearing  to  show  that  Clark  had  been  giv- 
en and  allowed  the  right  to  conduct  the  af- 
fairs of  the  bank  In  such  manner,  and  to 
adopt  such  methods,  as  he  might  determine, 
regardless  of  any  action  or  control  over  the 
bank  by  the  directors  or  its  other  officers. 
Upon  a  careful  examlnatttm  of  not  only  the 
abstract,  but  of  the  transcript,  which  con- 
tains all  the  testimony  heard  and  considered 
by  the  court,  we  are  unable  to  find  any  acts 
on  the  part  of  the  bank  or  Its  directors  that 
would  warrant  the  conclusion  or  finding  that 
the  president  of  the  bank  had  any  authority 
to  enter  into  the  contract  of  guaranty  which 
Is  the  basis  of  plalntltTs  cause  of  action.  It 
is  true  that  the  defendant  Clark,  president 
of  the  bank,  was  given  liberal  authority  In 
lending  the  funds  of  the  bank  and  In  the 
management  of  its  business,  but  there  Is  no 
hint  in  the  record  that  he  was  authorized  or 
permitted  to  engage  In  any  business,  or  to  ex- 
pend the  bank's  money,  or  to  lend  Its  credit 
for  any  other  purpose  than  what  might  be 
considered  legitimate  business  for  a  bank 
engaged  In  commercial  bonking.  It  was  at- 
tempted to  be  shovm  that  defendant  Clark 
had  rented  property  not  Immediately  used  by 
the  bank  In  conducting  its  business;  but  it 
appears  that  such  pr<^)erty  had  been  leased 
direct  to  the  bank,  was  located  either  over 
the  first  floor  where  the  bank  was  situated, 
or  property  situated  contiguous  to  It  on  ei- 
ther side  and  located  on  the  same  lot,  and 
was  the  property  of  the  same  landlord  who 
ovmed  the  bank  building,  and  that  the  bank 
!  took  those  leases  for  the  purpose  of  making 
'  profit  and.  In  a  measure,  to  control  its  uelgb- 
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bors,  tbat  Is,  to  determine  the  class  of  neigh- 
bors which  should  occupy  the  premises  ad- 
Joining  the  bank  building.  Those  leases  ran 
directly  to  the  bank,  and  were  not  for  the 
benefit  of  any  third  person,  and  were -not  an 
eflort  to  lend  the  bank's  credit  to  a  third 
party.  It  is  further  definitely  established 
that  the  officers  of  the  bank  knew  nothing 
about  the  acts  of  Its  president,  H.  P.  Clark, 
in  executing,  the  written  guaranty  until  sev- 
eral months  after  the  pai)er  had  been  exe- 
cuted, and  that,  immediately  upon  learning 
of  the  act  qf  its  president,  the  board  of  di- 
rectors repudiated  such  attempted  acts  on  the 
part  of  Its  president,  passed  a  resolution  re- 
pudiating the  same,  and  declared  that  the 
president  had  exceeded  his  authority  in  sign- 
ing the  paper,  and  notified  the  plaintiff  of  its 
action.  It  is  true  that  the  contract  had  been 
fully  executed,  but  it  is  also  true  that  the 
president  of  the  plaintiff  corporation  knew 
that  the  powers  of  the  defendant  corporation 
were  limited.  In  his  testimony  Mr.  Tracy, 
fhe  president  of  the  plaintiff  corporation, 
stated: 

"At  the  time  I  was  dealing  with  the  Mer- 
chants' Bank  in  relation  to  this  so-called  guar- 
anty I  had  had  dealings  for  many  years  with 
corporations.  I  was  familiar  with  the  fact  that 
corporations  have  limited  powers,  and  familiar 
with  the  fact  as  to  how  those  powers  were  limit- 
ed; that  is,  that  they  had  to  prepare  and  file 
articles  of  incorporation  with  the  secretary  of 
state.  Tea,  in  a  measure  I  was  familiar  with  the 
fact  that  a  corporation  cannot  exercise  any 
power  except  the  power  tbat  was  expressly 
granted  to  them  in  their  articles  of  incorpora- 
tion. I  did  not  at  any  time  prior  to  the  execu- 
tion of  this  guaranty  consult  the  records  of  the 
secretary  of  state's  office  to  find  what  the  cor- 
poration powers  of  the  Merchants'  Bank  were." 

Mr.  Tracy,  the  president  of  the  plaintiff 
corporation,  who  testified  as  above  set  out, 
knew  the  limited  authority  of  defendant  cor- 
poration, and  if  not  bound  by  the  provisions 
of  the  articles  of  incorporation,  which  wo 
think  he  was,  as  that  is  a  matter  of  public 
record,  the  plaintiff  would  at  least  be  bound 
by  the  provisions  of  the  statute  which  define 
Its  corporate  powers.  "Strangers  or  third 
persons  are  presumed  to  know  the  law  of 
the  land,  and  are  bound,  when  dealing  with 
corporations  to  know  the  powers  conferred 
by  their  charters."  Nicollet  National  Bank 
V.  Frisk-Turner  CO.,  71  Minn.  413,  74  N. 
W.  162,  70  Am.  St.  Rep.  3?4. 

[5]  irlaintiff  contends,  and  the  court  found, 
that  at  the  execution  of  the  alleged  written 
guaranty  valuable  securities  were  left  with 
the  defendant  bank  to  indemnify  it  against 
any  loss  It  might  sustain  by  reason  of  exe- 
cuting the  guaranty.  The  testimony  on  that 
p<dnt  is  not  at  all  clear  or  satisfactory.  It 
appears  that  one  J.  P.  Treasurer,  the  presi- 
dent of  the  drug  company,  and  who  procured 
the  signature  of  defendant  Clark  to  the  guar- 
anty, was  at  that  time  indebted  to  the  bank 
<H1  his  personal  aocount,  and  the  bank  held 
his  notes  for  something  Uke  $4,500;  that 
whatever  securities  the  bank  held  had  been 
left  long  prior  to  the  date  of  the  alleged 
CtuiTanty  with  the  bank  to  secure  the  i)erson- 


al  Indebtedness  of  said  Treasurer.  It  also 
appears  that  much  of  the  security,  wblch 
consisted  of  corporate  stock,  was  not  tho 
property  of  Treasurer,  but  was  the  property 
of  his  wife  and  his  brother,  and  that  they 
had  loaned  him  such  securities  to  pledge  as 
collateral  for  his  Individual  Indebtedness,  and 
he  had  no  authority  to  pledge  that  security 
to  secure  any  obligation  of  the  drug  com- 
pany. It  Is  true  that  there  was  some  stoclc 
belonging  to  Treasurer  which  was  then  at 
the  bank,  which,  according  to  the  testimony, 
he  stated  to  defendant  Clark  could  remain 
with  the  bank.  The  bank  should  not  be  per- 
mitted to  profit  by  any  securities  left  with 
It  to  secure  it  against  loss  by  reason  of  exe- 
cuting the  alleged  guaranty,  but  the  act  It- 
self, being  beyond  the  authority  of  the  bank, 
could  not  be  binding  upon  it,  and  no  Judg- 
ment could  be  rendered  against  It.  The  bank 
should  be  required  to  account  for  any  securi- 
ties, if  any,  which  It  holds  to  indemnify  It 
against  loss. 

'There  is  much  force  In  the  contention  at 
the  plaintiff  that  by  reason  of  the  acts  of  the 
president  of  the  bank  In  executing  this  writ> 
ten  guaranty  It,  the  plaintiff,  has  obligated 
itself  and  will  sustain  loss.  It  must  be  held 
that  plaintiff  accepted  the  guaranty,  know- 
ing that  the  bank  had  no  power  to  execute 
such  a  paper,  and  that  others  besides  the 
president  of  the  bank  were  Interested  whose 
rights  had  not  been  consulted  and  whose 
rights  were  liable  to  be  Jeopardized,  not  only 
stockholders,  but  depositors  as  well.  If  there 
Is  to  be  no  limit  placed  upon  banking  insti- 
tutions in  lending  their  credit  to  such 
schemee  or  enterprises  as  the  executive  offi- 
cers of  the  bank  may  deem  advisable,  then 
the  confidence  of  the  public  in  banking  in- 
stitutions will  be  greatly  Impaired,  and  the 
legitimate  and  proper  functions  of  banks 
turned  Into  devious  channels  of  speculative 
investments. 

We  have  not  attempted  to  review  In  this 
opinion  the  numerous  authorities  dted  by 
both  the  appellant  and  the  respondent  In 
their  very  able  briefs  and  arguments  pre- 
sented to  the  court  To  do  so  would  require 
an  examination  of  the  Constitutions  of  the 
^different  states  and  the  statutes  under  which 
such  banking  institutions  were  operating, 
which  would  be  a  useless  and  a  burdensotoe 
task  and  would  serve  no  good  purpose,  In 
view  of  the  provisions  of  our  own  Constitu- 
tion and  the  decisions  of  this  court. 

It  follows  that  the  lower  court  erred  In  not 
sustaining  the  defendant's  motion  for  a  non- 
suit and  in  overruling  Its  motion  for  a  new 
trial.  The  cause  is  therefore  reversed,  with 
directions  to  the  lower  court  to  grant  the  de- 
fendant bank  a  new  trial.  Appellant  to  re- 
cover costs  on  this  appeaL 

Mccarty,  corfman,  and  thurman, 

JJ.,  concur. 

FRICK,  0.  J.  I  concur.  I  desire  to  state, 
however,  that  I  base  my  concurrence  upon 
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the  ground  that  the  act  of  Clark  in  executing 
the  written  guaranty,  under  our  Constitution 
and  statute,  was  entirely  beyond  hia  power; 
and  upon. the  further  ground  that  the  written 
guaranty  was  also  beyond  the  power  of  the 
bank.  I  desire  to  add.  further,  that,  although 
the  guaranty  is  void  for  the  rensons  stated, 
and,  therefore,  the  bank  cannot  be  held  legally 
liable,  yet  if  the  bank  has  received  any  prop- 
erty or  funds  as  a  part  of  the  ultra  vires 
transaction,  It  should  be  made  to  account  for 
the  same.  In  ui.v  judgment  the  doctrine  of 
estoppel  Is  not  involved  in  this  case. 


(«  Colo.  14«) 

BOWMAN  V.  ATCHISON,  T.  &  S.  P.  RY.  CO. 
(two  cases).    (Xos.  0213,  9214). 

(Supreme  Court  of  Colorado.    Nov.  5,  1917.) 

En  Banc,  Error  to  District  Court,  City  & 
County  of  Denver;  Charles  Ca vender,  Judge. 

Two  actions  by  the  Atchison,  Topeka  & 
Santa  F£  Railway  Company  against  William 
N.  Bowman.  Judgments  for  plaintiff,  and 
defendant  brings  error.    AfiSrmed. 

Otto  Bock  and  W.  L.  Boatwrlght,  both  of 
X>enver,  for  plaintiff  in  error.  Rogers,  Ellis 
A  Johnson,  of  Denver,  and  Gardiner  Lathrop 
and  Robert  Dunlap,  both  of  Chicago,  111. 
(Percy  Robinson,  of  Denver,  of  counsel),  for 
defendant  in  error. 

PER  CURIAM.  The  Atchison,  Topeka  & 
Santa  F6  Railway  Company,  a  corporation, 
sued  Bowman,  and  Judgment  was  rendered 
against  it  in  each  case. ,  Thereupon  it  brought 
tbe  cases  to  this  court,  and  the  judgments 
were  reversed.  Upon  retrial,  the  cases  were 
consolidated,  and  determined  upon  the  evi- 
dence taken  in  the  prior  trial  as  embodied 
and  contained  in  the  bills  of  exception  there- 
in, resulting  in  a  judgment  in  each  case  in 
favor  of  the  plaintiff,  and  the  defendant 
brings  the  cases  here  for  review.  The  facts 
are  sufficiently  set  forth  in  the  opinion  in 
Atchison,  Topeka  &  Santa  F6  Railway  Co.  v. 
Bowman,  61  Colo.  477,  158  Paa  814,  and  we 


shall  not  burden  the  record  with  a  restate- 
ment thereof. 

Plaintiff  in  error  contends  that  the  con- 
tract forming  the  basis  of  the  suits  cannot  be 
enforced  because  it  is  in  violation  of  "An 
act  to  regulate  commerce,"  approved  Febru- 
ary 4,  1887,  and  acts  amendatory  thereof, 
and  especially  section  6  as  amended  by  the 
act  of  June  29,  1906,  8'2,  34  Stat.  pp.  58ft-589 
(U.  S.  Comp,  St.  1913,  f  8569).  These  ques- 
tions are  fully  discussed  in  the  former  review 
of  the  cases,  and  the  objections  held  untena- 
ble. 

The  application  for  supersedeas  is  there- 
fore denied,  and  the  Judgments  affirmed. 

(14  Okl.  Cr.  684) 
TALKINGTON  v.  STATE.    (No.  A-3054.) 

(Criminal   CoMTt  of  Appeals  of  Oklahoma. 
Nov.  20,  1917.) 

Appeal  from  IMstrict  CJourt,  Carter  (boun- 
ty;  W.  P.  Freeman,  Judge. 

Steve  Talkington  was  convicted  of  con- 
tempt, and  he  appeals.  Order  that  proceed- 
ings abate. 

Wm.  Pfeiffer,  of  Oklahoma  City,  and  J.  H. 
Mathers,  of  Ardmore,  for  plaintiff  in  error. 
B.  McMillan,  Asst.  Atty.  Gen.',  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed of  contempt  in  the  district  court  of 
Carter  county.  From  the  judgment  render- 
ed In  pursuance  of  the  verdict,  on  the  Ist  day 
of  March  1917,  the  defendant  appealed,  by 
filing  in  this  court  on  June  18,  1917,  a  peti' 
tion  in  error  with  case-made. 

Since  the  appeal  was  taken,  and  before  the 
final  submission  of  the  cause,  suggestion  of 
the  death  of  tbe  plaintiff  in  error  has  been 
made,  and  the  same  called  to  tbe  attention  (rf 
the  court  by  the  Attorney  General. 

It  is  therefore  adjudged  and  ordered  that 
all  proceedings  in  this  prosecution  be  abated. 
The  record  is  remanded,  with  direction  to 
the  district  court  of  Carter  county  to  enter 
Its  appropriate  order  to  that  effect 
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(50  Utah,  224) 

MILLS  V.  GRAY.    (No.  2966.) 
(Supreme  Court  of  Utah.    Aug.  20,  1917.) 

1.  Action    <s=>25(3)— Nature   and   Foru   — 
Bquitaulk  Relief. 

A  party  is  not  entitlefl  to  hflve  an  action 
dismUsi'd  merely  because  the  relief  his  adver- 
sary is  entitled  to  may  .be  equitable  rather  than 
legal.i 

2.  Partkctship  ^=»107— Actioi*  at  Law  Be- 
twkk.n  i'.\«t.\eks. 

Where  there  are  no  partnership  li:ibilitics, 
and  there  is  nothing  requiring  an  accounting 
tietwceu  the  partners,  one  can  maintain  an  ac- 
tion against  the  other  to  recover  his  alleged 
share  of  the  proceeds  of  the  partnership  busi- 
ness. 

8.  Appeal  and  Error  '3=173(2)— Questions 
Not  Raised  Below— Defenses. 

If  there  was  any  reason  why  plaintiff  should 
not  have  prevailed  in  his  action  at  law  to  re- 
cover his  share  of  the  proceeds  of  the  part- 
nership business,  it  was  the  duty  of  defend- 
ant to  plead  it  as  a  defense  to  the  action,  and, 
not  having  done  so,  be  cannot  complain  on  ap- 
peal. 

4.  Contracts  «=»138(6)— Iixegautt— RELisy 
OF  Parties. 
Where  plaintiff,  the  employfi  of  a  mining 
company,  and  defendant  agreed  to  mine  ore  un- 
der a  lease  made  with  the  mining  company  in 
defendant's  name,  plaintiff  to  pay  defendant 
two-thirds  of  the  expenses,  and  defendant  to 
pay  one-third,  the  net  proceeds  derived  from  the 
ores  to  be  divided  between  them  in  the  same 
proportion,  though  it  was  a  rule  of  the  mining 
company  that  its  employes  might  not  be  inter- 
ested in  any  leases  covering  any  of  the  com- 
pany's workings,  and  though  plaintiff  knew  of 
•uch  rule,  he  was  not  thereby  debarred  from 
recovering  of  defendant  his  two-thirds  shai«  of 
the  proceeds  of  a  shipment  of  ores. 

6.  Action  «=5»4— Purpose  of  Instttution— 
Enforcement  of  Leoax  Rights. 
Courts  are  instituted  to  enforce  legal  rights, 
as  contradistinguished  from  moral  obligations, 
and  where  the  legal  right  is  in  one  against 
whom  the  moral  obligation  is  asserted,  the  legal 
right  prevails. 

6.  Trial  ®=j396(6)— Immaterial  Finding. 

A  finding  on  a  question  of  fact  which  could 
not  avail  defendant  as  a  defense  was  irnma* 
terial. 

7.  Trial  «=5>396(6)— Fatlttbe  to  Find  on  Im- 
material Matter. 

Failure  to  find  on  an  immaterial  matter  is 
not  error. 

8.  Mines   and    Minerals   ®=>99(2) — Mimno 
Partnership — Actions. 

In  one  partner's  action  against  another  to 
recover  his  share  in  the  proceeds  of  a  ship- 
ment of  ores  belonging  to  the  partnership, 
court's  findings  of  fact  held  sufficient  to  sus- 
tain its  judgment  for  plaintiff. 

9.  Appeal  and  Error  €=»1071(5)— Harmless 
Error— Findings  of  Fact. 

In  such  action,  the  mere  fact  that  the  find- 
ings were  expanded  beyond  the  issues  was  not 
ifrejudicial  to  defendant,  ^ 

10.  Api'eal   and    Error   €=s>1170(1)— Reveb* 
SAL— Harmless  Error. 

If  defendant  is  not  prejudiced  in  a  substan- 
tia] right,  judgment  for  plaintiff  cannot  be  re- 
versed for  mere  technical  errors. 

'Citing  Morgan  v.  Child,  Cole  &  Co.,  41  UUh,  562. 
128  Pac.  521.  i 


Appeal  from  District  Court,  Jnab  County ; 
Joshua  Greenwood,  Judge. 

Action  by  'Ltarld  Mills  against  Abner  Gray. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    AfHrmed. 

M.  B.  Wilson  and  J.  C.  Wood,  both  of 
Salt  Lake  City,  for  appellant.  Edward  Pike, 
of  Eureka,  and  N.  W.  Sonnedecker,  of  Salt 
Lake  City,  for  respondent. 

FRICK,  O.  J.  The  plaintiff,  in  substance, 
alleged  in  bis  complaint  that  he  and  the  de- 
fendant, at  a  tJme  stated,  entered  Into  an 
agreement  to  mine  ores  tinder  a  certain  lease 
which  had  bceu  entered  Into  with  the  Gemini 
Mining  Company  In  the  name  of  the  defend- 
ant; that  the  plaintiff  agreed  to  pay  the  de-  " 
fendant  two-thirds  of  the  expenses  incurred 
in  mining  Mild  ores  under  said  lease,  and  that 
the  defendant  agreed  to  pay  one-third  thereof, 
and  that  the  net  prooeeds  derived  from  said 
ores  were  to  be  divided  between  them  in  that 
proportion;  that  the  mining  company  under 
said  lease  was  to  ship,  and  that  it  did  ship 
and  market,  all  the  ores  as  mined  and  retain- 
ed the  title  thereto  until  It  had  received  Its 
royalties  under  the  lease,  and  after  shipping 
the  ores  mined  as  aforesaid  said  mining  com- 
pany deducted  Its  royalties  and  paid  the  re- 
mainder to  the  defendant;  that  the  plaintUf 
and  defendant  had  continued  to  mine  ores  on 
said  terras  for  some  time,  and  that  the  pro- 
ceeds of  the  shipments  had  always  been  divid- 
ed between  plaintiff  and  defendant  in  the  pro- 
Iiortlon  aforesaid  until  the  last  shipment  was 
made  under  the  lease  aforesaid;  that  the 
last  shipment  was  made  in  July,  1914,  pro- 
ceeds of  which,  after  the  mining  company 
had  deducted  its  royalties  and  expenses,  net- 
ted the  sum  of  $1,010.31,  all  of  which  was  by 
said  company  paid  to  and  received  by  the  de- 
fendant; that  plaintiff  is  entitled  to  two- 
thirds  of  said  amount  amounting  to  $673.54 
which  he  has  demanded  from  the  defendant 
and  whldi  defendant  refuses  to  pay  plaintiff. 
Judgment  was  prayed  for  that  amount,  with 
legal  Interest  from  the  date  It  was  received 
by  the  defendant 

The  defendant  filed  an  answer  to  the  com- 
plaint in  which  he,  in  effect,  denied  all  the 
allegations  of  the  complaint  Thereafter  he 
filed  an  amended  answer  In  which  he,  In  sub- 
stance, averred  that  at  the  times  mentioned 
In  the  complaint  the  plaintiff  was  an  employfi 
of  the  Gemini  Mining  Company  mentioned  in 
the  complaint;  that  during  all  of  the  time 
that  plaintiff  and  defendant  were  engaged  in 
mining  ores  under  the  lease  mentioned  in  the 
complaint  there  was  In  force  a  rule  which 
had  been  promulgated  by  said  company 
whereby  all  of  Its  employes,  Including  the 
plaintiff,  were  prohibited  from  being  interest- 
ed in  any  mining  leases  covering  any  of  the 
underground  workings  of  the  co-iipany'a 
mine;  <hnt  the  plnlntiff  was  employed  as 
nn  underground  foreman  in  said  mine  and 


«s>For  other  cases  see  sam*  topic  sod  KGY-NUMBEK  la  all  Key-Numberad  Dlgexta  and  tndezt* 
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was  charged  with  the  dnty  of  preveatisg  lee- 
sora  from  taking  ores  outside  of  the  boundary 
lines  of  their  respective  leases,  and  was  alao 
dtiarged  with  the  duty  of  protecting  and  pre- 
semring  the  best  interests  of  said  company  in 
that  regard ;  that  the  plaintiff  had  violated 
the  rule  aforesaid  and  had  disregarded  the 
trust  Imposed  on  him  as  aforesaid.  The  de- 
fendant also  averred  that  the  ocKitract  or 
agreement  existing  between  the  plaintiff  and 
the  defendant  under  which  said  ore  was  min- 
ed and  shipped  as  aforesaid  by  reason  of 
plalntUTa  misconduct  as  aforesaid  was  illegal 
and  void.  The  defendant  prayed  Judgment 
"that  the  suit  of  plaintiff  be  dismissed."  The 
cause  was  tried  to  the  court  without  a  Jury. 
The  court  found  the  facts  as  follows: 

"That  during  the  time  from  the  Ist  day  of 
January,  1914,  to  the  10th  day  of  July,  191^, 
the  parties  to  this  cause  were  engaged  in  the 
mining  of  ores  belonging  to  the  Gemini  Min- 
ing Company  under  a  lease  agreement  entered 
into  between  the  said  mining  company  and  the 
defendant  herein,  Ahner  Gray;  that  the  said 
mining  was  carried  on  under  the  name  of  Abner 
Gray  &  Co.,  the  said  Gemini  Mining  Company 
shipping  the  lots  of  ore  as  mined  by  Abner 
Gray  &  Co.  and  paying  the  net  proceeds  pro- 
vided for  by  the  said  lease  agreement  by  check 
payable  to  the  said  Abner  Gray  &  Co.  during 
all  of  the  said  time;  that  the  said  Abner  Gray 
&  Co.  had  no  fund  with  which  to  conduct  the 
■aid  mining  operations  and  was  engaged  solely 
in  mining  ores  belonging  to  the  said  Gemini 
Mining  Company,  the  plaintiff,  David  Mills 
paying  two-thirds  of  the  money  necessary  to 
carry  on  the  said  business  and  the  defendant 
one-third  thereof;  that  the  net  proceeds  aris- 
ing from  the  sale  of  ores  so  mined  belonged  to 
the  parties  hereto  individually,  and  that  two- 
thirds  thereof  belonged  to  the  plaintiff.  David 
Myis,  and  one-third  to  Abner  Gray,  the  said 
Abner  Gray  acting  daring  all  of  the  said  times 
herein  mentioned  as  the  agent  of  the  said  min- 
ing company  for  the  purpose  of  receiving  the 
said  money  and  also  acting  as  the  agent  of  the 
said  David  Mills  for  the  sole  purpose  of  receiv- 
ing it  for  him  and  paying  it  over  to  him ;  that 
on  the  lOth  day  of  July,  1914,  the  said  Abner 
Gray  was  acting  as  the  agent  of  the  plaintiff 
herein,  David  Mills,  and  as  such  agent  received 
the  sum  of  S673.53,  which  he  upon  demand 
therefor  refused  and  still  refuses  to  pay  over 
to  the  said  David  Mills;  that  while  acting  as 
soch  agent  he  was  not  acting  in  his  capacity 
as  partner,  but  solely  as  the  agent  of  the  plain- 
tiff, David  Mills,  to  receive  and  pay  over  money 
belonging  to  the  said  Mills  individually." 

The  court  also  found,  as  a  conclusion  of 
Jaw,  that  the  plaintiff  was  entitled  to  Judg- 
ment as  prayed  for,  and  entered  Judgment 
accordingly. 

The  defendant  has  appealed  and  has  as- 
algned  numerous  errors  which  his  counsel  in 
their  brief  reduce  to  five  points  or  proposl- 
tioDs.  We  shall  consider  those  deemed  ma- 
terial. 

The  first  point  argued  is  that  this  is  an  ac- 
tion at  law  between  partners  arising  out  of 
Iiartnersblp  transactions  and  that  such  an 
action  cannot  be  sustained.  The  contenti<m 
Is  that  the  action  sliould  have  been  in  equity 
for  an  accounting  between  the  partners,  and 
that  until  an  accounting  is  had  and  the  lia- 
bilities of  the  partnership  are  ascertained  and 
a  balance  is  struck  an  action  at  law  by  one 


partner  against  the  other  will  not  lie.  Th0 
precise  question  now  raised  was  presented 
for  conslderaticxi  in  the  case  of  Morgan  v. 
ChUd,  Cole  &  Co.,  41  Utah,  562,  128  Pac. 
621.  In  that  case  Mr.  Justice  Straup,  after 
Btatlng  the  issues,  stated  the  proposition  de- 
cided in  the  following  words: 

"Upon  these  issues  the  case  was  partially 
tried  to  the  court  and  a  jury.  At  the  conclusion 
of  plaintiff's  evidence,  the  court,  on  the  de- 
fendant's motion,  granted  a  nonsuit  on  the 
ground  that  the  contract,  and  the  evidence  ad- 
duced by  the  plaintiff,  show  that  he  and  the  de- 
fendant were  copartners  in  the  transaction,  and 
that  an  accounting  between  them  was  a- pre- 
requisite to  the  maintenance  of  the  action,  and 
'that  the  plaintiff  had  no  right  to  sue  the  de- 
fendant at  law,'  and  bad  'mistaken  his  remedy, 
if  any  he  has.'  A  judgment  of  dismissal  was 
thereupon  entered,  from  which  the  plaintiff  has 
prosecuted  this  appeal.  It  is  seen  that  the 
motion  was  granted  and  the  action  dismissed, 
not  on  the  ground  of  insuiflciency  of  evidence, 
but  on  the  ground  of  a  mistaken  remedy.  We 
think  the  trial  court  erred.  In  this,  as  in  many 
other  states  in  which  the  formal  distinctions  be- 
tween actions  at  law  and  suits  in  equity  are 
abolished,  the  court  may  administer  relief  ac- 
cording to  the  nature  of  the  cause  set  out, 
whether  it  Is  such  as  would  be  granted  in  equity 
or  such  as  would  be  given  at  law.  3  Cyc.  737. 
Our  Constitntion  (section  19,  art.  8)  expressly 
provides  that  'there  shall  be  but  one  form  of 
civil  action,  and  law  and  equity  may  be  ad- 
ministered in  the  same  action.'  Volker-Scow- 
croft  Lumber  Co.  v.  Vance,  36  Utah,  348,  103 
Pac.  970.  24  L.  R.  A.  (N.  S.)  321,  Ann.  Cas. 
1012A.    124," 

[1-3]  A  party,  therefore,  is  not  entitled  to 
have  an  action  dismissed  merely  because 
the  relief  his  adversary  te  entitled  to  may  be 
equitable  rather  than  legal.  That,  however, 
is  Just  what  counsel  are  seeking  to  accom- 
plish here.  The  decision  in  Morgan  v.  Child, 
Cole  &  Co.,  supra,  is  however,  as  we  have 
seen,  directly  contrary  to  their  contention. 
Moreover,  the  very  case  upon  which  counsel 
rely,  namely,  Knnneke  v.  Mapel,  60  Ohio  St. 
1,  53  N.  E.  259,  avails  them  nothing.  In  that 
case  it  appeared  that  the  defendant  in  error, 
as  a  partner,  commenced  an  action  In  equity 
for  an  accounting  against  the  plaintiff  in  er- 
ror. The  plaintiff  In  error  set  up  as  a  de- 
fense that  In  a  prior  action  at  law  he  had  ob- 
tained Judgment  against  the  defendant  in 
error  upon  a  certain  claim  arising  out  of  the 
partnership  transactions  sued  for  in  the  com- 
plaint filed  by  the  defendant  in  error;  that 
the  matters  Involved  in  the  present  action 
were  also  Involved  and  adjudicated  in  the 
former  action.  The  Supreme  Court  of  Ohio, 
in  the  case  dted,  held  that  Inasmuch  as  the 
defendant  in  error  was  sued  at  law  he  should 
have  set  up  the  matters  he  is  now  suing  for 
as  a  defense  in  the  former  action,  and  hav- 
ing failed  to  do  so  he  had  waived  or  lost  the 
right  to  relltlgate  the  matter  in  the  present 
action.  In  other  words,  the  matter  set  up, 
the  court  held,  was  res  adjudicata.  As  point- 
ed out  before,  the  only  defense  that  the  de- 
fendant pleads  In  this  action  is  the  Illegality 
of  the  agreement  existing  between  tbe  plain- 
tiff and  the  defendant  under  which  the  ores 
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■man  mined  from  whldi  the  proceeds  tbat  are 
In  question  here  were  derived.  Not  a  word 
Is  pleaded  In  defendant's  answer  that  an  ao 
counting  Is  necessary  or  that  there  are  any 
partnership  liabilities,  or  any  other  liabili- 
ties for  that  matter,  that  were  unadjusted 
between  the  plaintUI  and  the  defendant  If 
we  should  hold,  therefore,  that,  ordinarily, 
one  pcutner  may  not  sue  his  copartner  for 
his  share  of  the  profits  arising  out  of  part- 
nership transactions  until  an  accounting  has 
been  had  between  the  partners  and  the  li- 
abilities have  been  fully  ascertained  and  ad- 
Justed  and  a  bolance  struck,  yet  there  Is  ab- 
solutely nothing  made  to  appear  In  tills  case 
that  such  an  accounting  is  necessary  or  that 
there  are  any  liabilities  owing  by  the  partners 
to  any  one  which  grew  out  of  or  had  any  con- 
nection with  the  mining  of  the  ores  in  ques- 
tion. If  we  consider  tlie  plaintiff  and  the 
defendant  partners  in  that  venture  the  part- 
nership was  very  limited  indeed.  If  there 
are^no  such  liabilities  therefor,  and  there  is 
nothing  requiring  an  accounting,  we  can  see 
no  reason  whatever  why  this  action  to  re- 
cover plaintiff's  alleged  share  of  the  proceeds 
derived  from  the  shipment  of  ores  In  ques- 
tion was  not  as  proper  as  any  other  action 
would  be.  Nor  do  we  see  why,  as  pointed  out 
in  Morgan  v.  Child,  Cole  4  Co.,  supra,  all  of 
the  matters  could  not  have  been  determined 
in  this  action.  That  such  an  action  may  be 
maintained  under  such  circumstances  is  the 
effect  of  the  authorities.  Among  others  we 
refer  to  PettlnglU  v.  Jones,  28  Kan.  740; 
Wheeler  v.  Arnold,  30  Mich.  304;  Feurt  v. 
Brown,  23  Mo.  App.  332.  If,  therefore,  there 
was  any  reason  wbj  the  plaintiff  should  not 
have  prevailed  in  this  action  it  was  the  duty 
of  the  defendant  to  plead  it  as  a  defense  to 
the  action,  and  not  having  done  so  be  cannot 
now  complain. 

It  Is,  however,  also  contended  that  the 
plaintiff  cannot  recover  Judgment  in  this  case 
for  the  reasons  pleaded  in  the  answer, 
namely,  that  he  had  violated  an  alleged  rule 
of  the  company  that  an  employ^  cannot  be 
interested  in  any  lease  granted  by  the  com- 
pany for  mining  ores.  There  is  no  evidence 
In  the  record  that  the  company  ever  had  pro- 
mulgated such  a  rule.  The  secretary  of  the 
mining  company  testified  that  be  knew  of  no 
such  rule,  but  said  that  it  was  "understood" 
that  the  employes  should  not  be  interested  in 
leases,  etc.  For  the  purposes  of  this  decision 
we  shall,  however,  assume  that  there  was 
such  a  rule  promulgated  by  the  company,  and 
although  the  plaintlR'  testified,  and  his  evi- 
dence is  not  contradicted,  that  be  did  not 
know  of  such  a  rule,  we  shall  also  assume 
that  he  did  know.  The  evidence  is  without 
dispute  that  the  defendant  turned  over  to 
the  company  all  ores  mined  under  the  agree- 
ment between  the  plaintiff  and  the  defend- 
ant; that  after  shipping  the  ores  to  market, 
disposing  of  them  and  deducting  the  expenses 
and  the  royalties  coming  to  it,  the  company 
paid  over  to  the  defendant  the  net  proceeds 


whidi,  except  those  derived  from  the  last 
shipment,  were  divided  between  plaintiff  and 
defendant,  one-third  to  the  latter  and  two- 
thirds  to  the  former;  that  the  defendant  de- 
termined the  cost  of  mining  the  ores,  and 
when  he  had  done  so  presented  the  account 
to  the  plaintiff  who  always  paid  his  two- 
thirds  as  agreed  upon.  Now,  if  it  be  assumed 
that  plaintiff  transgressed  the  rule  of  the 
company,  how  is  that  a  defense  In  favor  of 
the  defendant?  By  what  principle  of  law  or 
rule  of  morals  is  the  defendant  entitled  to 
appropriate  plaintiff's  money  because  he 
might  have  violated  some  rule  of  bis  employ- 
er, the  mining  company?  How  does  that 
fact  give  the  defendant  any  right  to  claim 
plaintiff's  money?  Defendant's  counsel  have 
dted  and  relied  upon  the  following  authori- 
ties as  sustaining  their  contention:  Bell  v. 
McConnell,  37  Ohio  St.  396,  41  Am.  Bep.  528, 
City  of  Flndlay  v.  Pertz.  66  Fed.  427,  13  C. 
C.  A.  550,  29  L.  R.  A.  188,  McKinley  v.  Wil- 
liams, 74  Fed.  04,  20  C.  C.  A-  312,  6  R.  C.  U 
720,  and  2  Clark  &  Skyles,  Agency,  $  781.  The 
principle  announced  in  the  foregoing  cases 
is  well  and  clearly  stated  in  2  Clark  & 
Skyles,  Agency,  supra,  in  the  following 
words: 

"As  a  general  rule,  a  broker  cannot  act  as 
agent  for  and  receive  commissions  from  both 
parties  to  the  same  transaction,  unless  they  are 
fully  informed  that  be  is  so  ucting  for  both. 
It  is  clear,  both  upon  principle  and  authority, 
that  in  case  of  such  double  employment  he  can 
recover  from  neither,  wliere  his  employment 
by  the  other  has  been  concealed  from  and  not 
assented  to  by  the  defendant.  It  is  contrary 
to  public  policy,  to  allow  the  broker  a  right  of 
action  agamst  both  parties  for  his  commissions, 
and  it  is  well  settled  that  he  does  not  have  such 
right,  although  he  may  have  acted  in  good 
fnith;  and  evidence  cannot  be  introduced  to 
show  a  custom^  or  usage  among  brokers  to 
charge  a  commission  to  both  parties  in  such 
cases." 

[4]  The  same  principle  is  stated  In  an- 
other form  in  the  case  of  McKinley  v.  Wil- 
liams, supra.  In  that  ca.se  the  agent  so  con- 
ducted the  business  intrusted  to  him  by  his 
principal  that  he  derived  profits  therefrom, 
and  it  was  held  that  he  must  account  to  hia 
principal  for  the. profits  he  thus  made  and 
withheld.  There  is  nothing  in  that  case, 
however,  from  which  any  one  can  conclude 
that  the  parties  with  whom  the  agent  dealt 
and  transacted  the  business  and  from  whom 
the  profits  were  derived  would  have  had  the 
right  to  withhold  the  money  from  him  mere- 
ly because  he  ought  to  account  to  his  prin- 
cipal. Nor  Is  there  anything  in  any  of  the 
other  cases  cited,  or  in  any  other,  ttxat  sus- 
tains counsel's  contention  as  broadly  as  they 
make  it  It  Is,  however,  not  even  claimed 
that  In  this  case  the  plaintiff  obtained  some- 
thing that  either  in  law  or  in  equity  belong- 
ed to  his  principal,  the  mining  company.  If 
he  has  obtained  anything  coming  within  the 
rule  stated  above  it  is  a  matter  with  which 
the  defendant  is  not  concerned.  He  does 
not  claim  that  bo  suffered  any  loss  or  even 
inconvenience  by  reason  of  plaintilTB  con- 
duct, and  hence  he  cannot  oooiplain. 
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[I]  It  Is,  however,  contoided  that  the 
agreement  between  plaintiff  and  defendant 
nnder  which  the  ores  were  mined  and  the 
proceeds  sued  for  were  obtained  was  against 
public  policy  and  void.  The  only  authorities 
cited  in  support  of  that  contention  are  those 
we  tiave  already  referred  to.  There  certain- 
ly is  nothing  in  those  cited  which  sustains 
counsel's  contention,  and  we  know  of  no 
reason  or  authority  why  the  mere  private 
matters  between  the  mining  company  and  its 
eu'.ploygs  respecting  the  leasing  of  the  com- 
pany's mining  grounds  are  controlled  by  the 
somewhat  expansive  term  of  public  policy. 
And  If,  in  some  respects,  such  were  the  case, 
yet  we  cannot  see  how  the  defendant  can  ac- 
quire property  or  money  to  which  he  has  no 
legal  claim  or  right,  except  that  the  plaintiff 
has  violated  some  rule  or  public  policy  which 
merely  affects  the  plaintiff  and  another.  It 
Is  not  always  easy  to  determine  the  precise 
point  where  the  somewhat  indeSnlte  term  of 
public  policy  begins  or  where  It  ends.  It  is, 
however,  safe  to  assert  that  It  has  never  been 
80  applied  as  to  take  property  or  money  from 
one  person  to  give  it  to  another  merely  be- 
cause one  of  tham  may  not  In  all  things  have 
lived  up  to  the  moral  code.  Courts  are  In- 
stituted to  enforce  legal  rights  as  contra- 
distinguished from  moral  obligations.  Where 
the  two  unite  in  the  same  person,  as  is  very 
often  the  case,  both  are  enforced ;  but  where, 
as  here,  the  legal  right  is  in  one  against 
whom  the  moral  obligation  is  asserted,  the 
legal  right  prevails.  As  we  have  seen,  the 
only  defense  the  defendant  Interposed  is  that 
the  plaintiff  has  transgressed  against  some 
rule  of  his  prlnclpaL  If  that  were  so  It 
would  be  a  matter  for  the  plaintiff  and  his 
principal  to  adjust,  and  the  defendant  can- 
not avail  himself  of  it  as  a  defense  in  a  case 
like  this. 

[I,  71  Nor  is  there  any  merit  to  the  conten- 
tion that  the  court  erred  in  not  making  a 
finding  upon  the  question  of  whether  the  min- 
ing company  had  promulgated  the  rule  c(m- 
tended  for  by  the  defendant.  As  we  have 
shown,  even  though  there  were  such  a  rule 
It  cannot  aid  the  defendant  That  is,  it  can- 
not avail  him  as  a  defense  to  the  action.    If 


that  be  so,  then  it  is  wholly  immatMlal 
whether  there  was  such  a  rule  or  not.  The 
finding  would  therefore  have  been  on  an  Im- 
material matter,  and  the  failure  to  find  upon 
such  matter  does  not  constitute  error. 

[S-10]  It  is,  however,  also  insisted  that  the 
findings  made  are  broader  than  the  Issues 
presented  by  the  pleadings.  We  have  set 
forth  the  substance  of  the  pleadings  and 
have  set  forth  the  findings  in  full.  While  it 
must  be  conceded  that  neither  are  artificial- 
ly drawn,  and  that  both  contain  evidentiary 
matter,  yet  no  one  can  read  the  findings  and 
not  arrive  at  the  conclusion  that  they  are 
sufficient,  and  that  the  mere  fact  that  they 
are  expanded  beyond  the  issues  is  not  preju- 
dicial to  the  defendant  If  the  defendant  is 
not  prejudiced  in  a  substantial  right  the 
Judgment  cannot  be  reversed  for  mere  tech- 
nical errors.  Here  is  a  case  where  the  de- 
fendant confessedly  has  in  his  possession  a 
certain  sum  of  money  which  In  Justice  and 
right  he  should  pay  to  the  plaintiff,  yet  he 
refuses  to  do  so,  not  upon  any  substantial  or 
meritorious  ground,  but  purely  upon  techni- 
cal and  Immaterial  grounds.  Under  such  cir- 
cumstances mere  technical  errors,  however 
numerous,  cannot  serve  as  an  excuse  to  set 
aside  a  Judgment  otherwise  right  and  legaL 
JS'or  is  there  any  merit  to  the  contention  that 
the  court  erred  In  admitting  evidence  over 
the  objections  and  exceptions  of  the  defend- 
ant The  case  was  tried  to  the  court,  and 
even  though  it  were  conceded  that  the  court 
had  committed  error  In  that  regard,  yet  the 
alleged  errors  pointed  out  by  counsel  In  that 
regard  are  almost  trivial. 

Lastly,  it  is  insisted  that  the  Judgment  is 
not  supported  by  the  findings.  As  before  sug- 
gested, a  mere  cursory  reading  of  the  find- 
ings will  disclose  that  there  is  sufficient  in 
them  to  sustain  the  Judgment  and  that  this 
objection  should  not  prevail. 

For  the  reasons  stated,  the  Judgment 
should  be,  and  It  accordingly  is,  affirmed, 
with  costs  to  respondent 

McCARTT,  CORPMAN,  THURMAN,  and 
OIDSON,  JJn  concur. 
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(SO  vtub.  ise) 
In  re  FRANDSEaf'S  WILL.     (No.  2944.) 
(Supreme  Court  of  Utah.     Aug.  6,  1917.) 

1.  Appeal  and  E'bbob  «=1010(1)— Findings 
.  OF  Court— Keview. 

In  a  law  case,  the  findings  of  the  trial  court, 
if  supported  by  gome  substantial  evidence,  are 
binding,  and  cannot  be  disturbed  on  appeal. 

2.  Wills  <S=>290  —  Lost  Wills  —  Pbesump- 

TI0N8. 

When  it  is  shown  that  testator  made  a  will 
which  could  not  be  found  at  his  death,  ordinarily 
the  presumption  arises  that  he  himself  destroyed 
it  for  tbe  purpose  of  revoking  it. 

3.  Wills  ®=>302(8)  —  Lost  Wills— Pboof  — 
Sufficiency. 

Under  Comp.  Laws  1907,  |  3810,  which  pro- 
vides that  no  will  shall  be  proved  as  a  lost  or 
destroyed  will  unless  it  is  proved  to  have  been 
in  existence  at  the  time  of  the  death  of  testator 
or  is  shown  to  have  been  fraudulently  destroyed 
in  bis  lifetime,  nor  unless  its  provisions  are 
clearly  proved,  proof  that  testatrix  in  1000, 
while  she  was  sane,  made  the  lost  will,  and  that 
it  was  in  existence  eight  months  after  she  became 
insane,  was  sufficient  for  admission  of  the  will 
to  probate. 

4.  EvioENCs  «=>186(9)  —  Lost  Wills  —  Rec- 
ords. 

The  records  in  the  county  clerk's  office  of  a 
lost  will  were  not  competent  independent  evi- 
dence of  the  provisions  of  the  will. 

5.  Wills    <s=»225—CoNTKBT—GBonNDS— Omit- 
ting Beneficiaries. 

That  the  will  made  no  provision  for  pro- 
testant,  testatrix's  granddaughter,  was  not  a 
ground  for  contest,  but  a  matter  which  could  be 
presented  upon  final  distribution  as  provided  for 
by  Comp.  I.«W8  1907,  i  2762. 

Appeal  from  District  Court,  Sanpete  Coun- 
ty; A.  H.  Chrlstensen,  Judge. 

In  the  matter  of  the  probate  of  the  wills 
of  Karen  Frandsen,  deceased.  From  a  de- 
cree refusing  probate,  proponent  of  two  of 
the  wills  appeals.  Revei-sed  and  remanded, 
with  directions. 

Stewart,  Stewart  &  Alexander,  of  Salt 
Lake  City,  for  appellant  S.  A.  King,  of  Salt 
Lake  City,  and  J.  W.  Cherry,  of  Mt.  Pleasant, 
for  respondent. 

FRICK,  C.  J.  This  Is  a  proceeding  In- 
volving three  different  and  Independent  wills. 
One  Karen  Frandsen,  a  resident  of  Carbon 
County,  Utah,  of  the  fige  of  77  years,  died  on 
the  4th  day  of  March,  1915,  leaving  surviv- 
ing her  five  sons  and  one  daughter,  all  of 
whom  were  of  lawful  age.  She  also  left  sur- 
viving her  eight  grandchildren,  the  children 
of  a  deceased  son,  all  of  whom,  except  one, 
were  minors ;  and  she  also  left  surviving  her 
another  grandchild  who  was  the  daughter  of 
another  deceased  son.  The  father  of  the 
eight  children  mentioned  died  after  the  sev- 
eral wills  hereinafter  mentioned  were  ex- 
ecuted, but  the  father  of  the  last-mentioned 
grandchild  had  died  before  their  execution. 
Under  the  provisions  of  our  statute  it  Is  Im- 
portant to  keep  in  mind  the  facts  last  above 
stated.  On  the  17th  day  of  March,  1915,  one 
of  the  sons  presented  a  writing  for  probate 
which  purported  to  be  the  last  will  and  testa- 


ment of  tbe  deceased.  The  alleged  wlU  was 
dated  July  5,  1911,  and  a  copy  was  attached 
to  the  application.  The  daughter  of  the  de- 
ceased filed  a  protest  to  the  allowance  of 
that  will  to  probate  upon  the  grounds  that 
the  same  was  not  executed  as  provided  by  our 
statute,  and  that  It  was  not  the  last  will  and 
testament  of  the  deceased.  In  connection 
with  her  protest  she  also  presented  what  pur- 
ported to  be  the  last  will  and  testament  of 
the  deceased  dated  June  27,  1912,  or  nearly 
a  year  after  the  first  will  presented  for  pro- 
bate was  dated.  A  copy  of  that  alleged  will 
was  attached  to  her  application.  One  Han- 
nah Jorgensen,  the  daughter  of  the  son  of 
tbe  deceased  who  died  before  any  one  of  the 
wills  was  executed,  also  filed  a  protest  to  the 
allowance  of  either  one  of  the  two  alleged 
wills  to  probate  upon  the  ground  that  she  Is 
a  grandchild  of  tiie  deceased,  and  that  she 
was  not  mentioned  in  suld  wills,  and  hence, 
in  so  far  as  said  wills  affect  her  Interest  in 
the  estate  of  the  deceased,  they  are  of  no 
effect  under  the  the  provisions  of  Comp.  Laws 
1907,  §§  2761,  2762.  She,  however,  also  as- 
sailed both  of  said  proposed  wills  upon  the 
further  ground  that  at  the  time  the  same 
were  executed  the  testatrix  was  insane  and 
mentally  Incapacitated  from  making  a  valid 
will.  B'our  of  the  surviving  sons  also  filed  a 
protest  nguiust  the  probate  of  the  will  of 
June  27,  1912,  presented  by  the  daughter  of 
the  deceased,  upon  tbe  ground  that  the  tes- 
tatrix at  said  time  was  Insane  and  mentally 
Incapacitated,  and  that  that  will  was  ob- 
tained or  was  the  product  of  fraud  and  un- 
due Influence  practiced  on  the  deceased  by 
the  daughter  aforesaid.  After  all  of  the  pro- 
tests had  been  filed,  and  after  the'  court  bad 
Indicated  that  at  the  times  the  will  dated 
July  6,  1911,  and  the  one  dated  July  27, 
1912,  were  executed  the  testatrix  did  not 
possess  suftlclent  mental  capacity  to  make 
a  will,  tbe  daughter  of  the  deceased  pre- 
sented another  will  dated  July  19,  1900, 
and  asked  that  the  same  be  admitted  to  pro- 
bate as  a  lost  will,  and  upon  the  further 
ground  that  the  same  had  been  fraudulently 
destroyed.  After  a  hearing  of  all  the  pro- 
tests the  court  found  against  all  of  the  wills, 
and  refused  to  admit  any  of  them  to  pro- 
bate. The  material  findings  of  the  court  are 
as  follows: 

"That  the  purported  will  of  said  deceased 
tendered  and  offered  for  probate  by  Anna  Frand- 
sen Horr,  alleged  to  have  been  executed  on  the 
19th  day  of  July,  1900,  was  not  in  existence 
at  the  time  of  the  death  of  said  deceased,  and 
was  not  fraudulently  destroyed  during  the  life- 
time of  said  deceased,  and  was  not  surreptiti- 
ously, fraudulently,  or  without  the  luowicdge 
of  said  deceased,  or  with  the  view  of  defeating 
the  intentions  and  purposes  of  said  deceased  or 
at  all  destroyed  by  George  G.  FVandsen,  a  son 
of  said  deceased,  or  by  any  other  person,  and 
said  will  was  not  in  the  possession  of  the  said 
George  G.  B'randsen,  at  any  time.  That  at  the 
time  of  tbe  purported  execution  of  the  will 
offered  for  probate  by  George  O.  Frandsen,  to 
wit,  the  5th  day  of  July,  1911,  and  for  a  long 
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time  prior  thereto,  the  said  Karen  Frandsen 
was  not  of  sound  mind  or  memory,  bat  that 
her  mind  was  weak,  debilitated,  and  deranged 
to  such  an  extent  that  she  was  incapacitated 
from  executing  or  understanding  a  will.  That 
at  the  time  of  the  purported  execution  of  the 
will  offered  for  probate  by  Anna  Frandsen  Horr, 
to  wit.  the  27th  day  of  June,  1912,  and  for  a 
long  time  prior  thereto,  the  said  Karen  Frand- 
sen was  not  of  sound  mind  or  memory,  but  that 
her  mind  was  wealc,  debilitated,  and  deranged 
to  such  an  extent  that  she  was  incapacitated 
from  making,  executing,  or  understanding  a 
will." 

The  court  also  found  that  the  will  of  June 
27,  1912,  was  obtained  by  undue  influence 
practiced  on  the  testatrix  by  the  proponent  of 
that  will,  but  that  finding,  for  reasons  here- 
inafter appearing,  Is  of  no  controlling  Infla 
ence. 

[1]  The  proponent  of  the  will  of  June  27, 
1012,  assails  the  court's  findings,  and  Insists 
that  the  e\idence  Is  iusufliclent  to  Justify  a 
fiutiiug  that  ths  testatrix  was  insane  or  men- 
tally incapacitated  at  the  times  aforesaid, 
and  she  also  assails  the  findings  respecting 
the  issue  of  undue  Influence.  We  have  care- 
fully read  the  evidence  produced  by  all  the 
interested  parties,  and  while  the  evidence  re- 
specting the  mental  capacity  of  the  deceased 
.^■Is  not  as  convincing,  when  viewed  in  the 
light  of  all  the  circumstances  disclosed  by 
the  evidence,  as  It  might  be,  yet  there  Is 
some  substantial  evidence  in  support  of  the 
court's  findings  on  thai  issue.  In  view,  there- 
fore, that  tills  is  a  law  case  and  that  we 
are  bound  by  the  findings.  If  supported  by 
some  substantial  evidence,  we  may  not  lU' 
terfere  with  those  findings.  The  evidence 
upon  the  issue  of  undue  influence  is  weaic 
and  nnsatisfactory,  yet,  as  before  stated,  that 
finding  is  not  of  controlling  influence,  and 
hence  needs  no  further  consideration. 

We  shall  consider  only  such  facts  as  have  a 
controlling  influence  upon  the  result,  and 
therefore  shall  eliminate  everything  else  from 
conslderatlou. 

In  view  of  the  court's  findings,  therefore, 
both  the  proposed  will  of  July  6, 1911,  and  of 
June  27,  1912,  must  fail.  This  leaves  only 
the  proi>osed  will  of  July  19,  1900,  to  be  con- 
sidered. The  probate  of  that  will  is  con- 
trolled by  Ck>mp.  Laws  1907,  {  3810,  which 
reads  as  follows: 

"No  will  shall  be  provedas  a  lost  or  destroyed 
will,  unless  the  same  is  proved  to  have  been 
in  existence  at  the  time  of  the  death  of  the 
testator,  or  is  shown  to  have  been  fraudulently 
destroyed  in  the  lifetime  of  the  testator,  nor  un- 
less its  provisions  are  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses." 

As  appears  from  the  court's  findings,  the 
will  of  July  19,  1900,  was  also  disallowed. 
The  question  we  must  determine,  therefore, 
Is  whether  the  court's  dndings  respecting  that 
will  are  supported  by  evidence,  and  whether 
its  conclusions  of  law  with  respect  thereto 
are  sound.  The  facts  which  must  control 
upon  that  question  are  not  in  dispute.  In 
substance  they  are  that  on  July  19,  1900,  the 
testatrix,  then  of  sound  and  disposing  mind 


and  memory,  duly  executed  the  will  last  pro- 
posed for  probate,  and,  pursuant  to  the  pro- 
visions of  Comp.  laws  1907,  $  2740,  deposited 
the  same  with  the  cotmty  clerk  of  Carlwn 
county;  that  thereafter,  and  before  any  of 
the  otiier  proposed  wills  were  executed,  the 
testatrix,  at  least  once,  in  the  presoice  of 
one  witness,  saw  the  will  in  the  county  clerk's 
office,  and  she  then,  and  at  other  times,  ac- 
cording to  the  evidence,  expressed  herself 
as  being  satis  fled  with  its  provisions;  tliat 
the  will  was  recorded  In  a  book  in  the  coun- 
ty clerk's  oflice  by  a  young  lady  who  held 
some  ofilcial  position  In  said  office;  that  the 
will  was  last  seen  in  the  county  clerk's  office 
by  the -witnesses  who  testified  on  the  hear- 
ing, in  March,  1912,  and  its  contents  were 
then  examined  by  them.  One  of  the  witness- 
es was  an  attorney  who  examined  the  will 
for  the  purpose  of  preparing  the  proposed 
will  dated  June  27,  1912,  and  which  will  he 
prepared,  and  the  other  witness  was  thehus- 
l>and  of  the  proponent  of  the  will  of  1900. 
The  will  as  recorded  in  the  clerk's  office  was 
also  produced  In  court,  but  the  court  refused 
to  admit  it  in  evidence.  As  we  have  seen, 
the  court  found  that  on  July  6,  1911,  and  on 
June  27,  1912,  the  testatrix  "was  not  of 
sound  mind  or  memory,"  and  that  she  then 
was  "Incapacitated  from  making,  executing, 
or  understanding  a  will."  We  thus  have  a 
case  where  the  will  in  question  was  shown 
to  have  existed  some  eight  montlis  after  the 
testatrix  had  become  insane,  as  found  and 
declared  by  the  court,  which  finding  and  dec- 
laration, as  we  have  seen,  is  binding  upon  us 
and  upon  the  parties  in  interest. 

The  question  therefore  arises  whether  the 
court's  finding  that  the  will  "was  not  in  ex- 
istence at  the  time  of  the  death  of  said  de- 
ceased" is  supported  by  the  evidence.  The 
evidence  tliat  the  will  was  In  existence  at 
least  eight  months  after  July  5,  1911,  when 
the  testatrix  was  found  and  declared  to  b*/ 
insane,  is  not  disputed.  Nor  is  there  any  dis- 
pute regarding  the  fact  that  at,  and  for 
some  time  before,  the  trial  the  will  could  not 
be  found  in  the  clerk's  office  or  elsewhere. 
No  one  testified  who  saw  it  after  March, 
1912,  and  no  one  seemed  to  know  where  it 
was.  In  other  words,  the  evidence  discloses 
that  the  will  could  not  be  found.  The  court, 
therefore,  found  that  it  did  not  exist  at  the 
time  stated  in  the  finding.  This  case  is 
unique  In  that  the  will  In  question,  beyond 
all  dispute,  was  shown  to  be  existing  long 
after  the  testatrix  possessed  the  capacity  ei- 
ther to  make  or  to  revoke  a  will.  The  pur- 
pose of  section  3810,  supra,  is  to  prevent  the 
probate  of  wills  that  have  been  revoked  by 
the  testators  and  also  to  prevent  probate  of 
wills,  unless  it  is  shown  that  the  proposed 
will  existed  at  the  death  of  the  testators. 
The  purpose  of  the  statute  Is  to  prevent 
spurious  wills  from  being  proved. 

[2]  When  it  is  shown  that  the  testator 
made  a  will,  but  that  It  could  not  be  found  at 


Digitized  by 


Lioogle 


364 


167  PACIFIC  REPORTER 


(Utob 


his  death,  then,  ordinarily,  the  presumption 
arises  that  he  himself  destroyed  it  for  the 
purpose  of  revoking  it  before  his  death.  The 
provisions  of  section  3810,  supra,  have  been 
adopted  in  a  number  of  states.  Section  1339 
of  the  California  Code  of  Civil  Procedure  is 
precisely  like  our  section  3810,  supra.  The 
statute  of  New  York  is  also  like  ours,  except 
that  in  the  New  York  statute  a  correct  copy 
or  draft  of  the  will,  in  establishing  its  pro- 
visions, is  equivalent  to  one  witness.  The 
same  is  the  cose  in  the  state  of  Washington. 
The  statute  was  under  consideration  in  Cali- 
fornia in  Estate  of  Kidder,  66  Cal.  487,  6  Pac. 
326,  and  in  Estate  of  Patterson,  155  Cal.  626, 
102  Pac.  Wl,  26  L.  R.  A.  (N.  S.)  654,  132  Am. 
St.  Rep.  116,  IS  Ann.  Cas.  625,  and  again  in 
Estate  of  Camp,  134  Cal.  233,  66  Pac.  227. 
In  the  Kidder  Case  it  was  held  that  where 
a  will  bad  been  handed  to  the  testatrix,  who 
was  ill  at  the  time,  and  that  she  either  cast 
it  into  an  open  fireplace,  or  it  accidentally 
fell  from  her  hands  into  the  open  fireplace 
and  was  destroyed,  and  she  thereafter  died 
without  doing  anything  with  respect  there- 
to, the  will,  as  a  matter  of  course,  ceased  to 
exist,  and  that  it  was  not  fraudulently  de- 
stroyed within  the  purview  of  the  statute, 
and  hence  probate  was  properly  denied. 
The  statute  in  another  proceeding  was  again 
before  the  Supreme  Court  of  California  in 
ESstate  of  Camp,  supra,  and  the  Supreme 
Court  then  snld: 

"This  provision  of  the  Code,  being  remedial 
in  its  nature,  is  to  receive  a  liberal  construc- 
tion, and  iii  held  to  apply  as  well  to  a  mutilat- 
ed will,  or  one  in  which  some  of  its  provisions 
have  been  destroyed." 

The  only  purpose  In  referring  to  that  case 
is  to  show  that  the  statute  is  regarded  as 
remedial,  and  hence  should  be  given  a  fair 
and  reasonable  construction  and  application. 
That  is,  if  the  whole  purpose  of  the  statute 
can  be  subserved,  the  court,  in  furtherance  of 
Justice,  may  well  give  its  provisions  a  fair 
and  even  a  liberal  construction  rather  than 
a  narrow  and  strict  one,  when  to  do  that 
would  be  unfair  or  unjust  The  doctrine 
of  lU>eral  construction  is  exemplified  by  the 
Supreme  Court  of  California  in  Estate  of 
Patterson,  supra.  It  was  there  shown  that 
after  the  destruction  of  the  will  and  the  death 
of  the  testatrix  the  statute  was  amended  so 
as  to  include  the  destruction  of  wills  by  a 
imblic  calamity  as  well  as  those  destroyed 
by  fraud.  It  was  accordingly  held  that  the 
amendment  should  apply,  although  the  will 
was  destroyed  and  the  testatrix  had  died 
before  the  amendment  was  adopted. 

As  l>efore  stated,  the  statute  is  also  in 
force  in  various  other  states  where  it  has 
been  the  subject  of  Judicial  consideration. 
Among  other  cases  we  refer  to  the  following : 
Schultz  V.  Schultz,  35  N.  Y.  653,  91  Am.  Dec. 
88 ;  In  re  Cosgrove's  Will,  31  Misc.  Rep.  422, 
65  N.  Y.  Supp.  670;  Matter  of  Kennedy,  167 
N.  Y.  163,  60  N.  E.  442;  Collyer  v.  Collyer, 
110  N.  Y.  481,  18  N.  E.  110,  6  Am.  St  Rep. 


406;  In  re  Miller's  Will,  49  Or.  452,  00  Pac 
1002, 124  Am.  St.  Rep.  1051, 14  Ann.  Cas.  277; 
In  re  Harris'  Estate,  10  Wash.  555,  38  Pac 
148 ;  In  re  Relffeld's  Will,  36  Misc  Rep.  472, 
73  N.  Y.  Supp.  808. 

In  Schultz  V.  Schultz,  supra,  the  Court  of 
Appeals  of  New  York,, considered  the  question 
at  some  length.  In  that  case  the  testator  ex- 
ecuted his  will  on  October  23, 1863.  He  left  it 
for  safe-keeping  with  one  of  the  beneficiaries, 
who  placed  it  in  his  trunk.  The  testator  died 
on  September  20,  1865,  nearly  two  years  after 
he  had  executed  the  will,  and  left  it  with  the 
custodian  as  aforesaid.  When  the  testator 
died  the  custodian  supposed  the  will  was  in 
the  trunk  where  he  had  placed  it,  but  it  was 
not  there,  and  could  not  be  found.  It  was 
shown  that  the  testator  did  not  liave  the  will 
In  his  possession  after  he  placed  it  with  the 
custodian,  and  before  his  deatti.  The  Court 
of  Appeals,  after  quoting  the  statute,  which 
is  precisely  like  ours,  except  that  it  contains 
the  additional  provision  that  a  correct  copy 
or  draft  of  the  will  shall  be  deemed  equiva- 
lent to  one  witness,  says: 

"If  the  will  had  remained  in  the  custody  of 
the  testator,  or  if  it  had  appear,ed  that  after 
its  execution,  he  had  access  to  it  the  presump- 
tion of  law  would  be,  from  the  fact  that  it  could 
not  be  found  after  his  decease,  that  the  same 
had  been  destroyed  by  him.  •  •  •  As  to 
the  existence  of  the  will,  at  the  time  of  the 
testator's  death  we  have  the  conceded  fact  of 
the  execution  ol  the  will,  and  of  the  deposit  of 
the  same  with  a  custodian  for  safe-keeping. 
The  custodian  tesUGes,  that  after  it  was  deliv- 
ered to  him,  at  the  time  of  its  execalion,  be 
never  parted  with  its  possession,  but  locked  it 
in  a  trunk,  and  supposed  it  wag  there  at  the 
time  of  the  testator's  death.  Upon  search  made 
for  it,  after  his  death,  it  could  not  be  found. 
There  is  not  a>  scintilla  of  evidence,  or  a  cir- 
cumstance, to  show  that  the  testator  ever  had 
possession  of  the  will,  after  its  execution  and 
delivery  to  the  custodian.  It  follows,  therefore, 
as  a  legal  conclusion,  that  the  will  was  in  ex- 
istence at  the  time  of  his  death  (if  not  then 
fraudulently  destroyed  or  lost),  in  which  event 
it  being  now  lost  or  destroyed,  either  by  acci- 
dent or  design,  it  should  be  established  as  a 
valid  will.  If  the  will  was  not  in  existence,  at 
the  time  of  the  testator's  death,  then  it  follows 
equally  clear,  that  it  must  have  been  fraudu- 
lently destroyed  in  his  lifetime  or  lost  The 
fraud  mentioned  and  referred  to  in  this  con- 
nection is  a  fraud  upon  the  testator,  by  the 
destruction  of  his  will,  so  that  he  should  die 
intestate,  when  he  intended  and  meant  to  have 
disposed  of  his  estate  by  will,  and  never  evinced 
any  change  of  that  intent  It  is  undeniable, 
from  the  facts  in  the  record,  that  either  this 
will  was  in  existence  at  the  time  of  the  death 
of  this  testator,  or  that  it  had  been  destroyed  in 
his  lifetime,  without  his  knowledge,  consent,  or 
procurement,  or  accidentally  lost  If  bo  destroy- 
ed, it  was  done  fraudulently  as  to  him,  and, 
in  judgment  of  law,  the  legal  results  are  the 
same  precisely  as  if  it  had  continued  in  exist- 
ence up  to  tbe  time  of  liis  death.  In  either 
contingency,  it  was  bis  last  will  and  testament, 
and  its  loss  or  destruction,  either  by  accident 
or  design,  being  proven,  it  is  the  duty  of  the 
court  to  establi^  it  as  the  will  of  this  testator. 
The  judgment  of  the  Supreme  Court  should  be 
reversed,  and  a  new  trial  ordered,  costs  to  abide 
the  event." 

We  have  quoted  copiously  from  the  Schultz 
Case  because  what  Is  there  said  reflects  the 
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opinions  of  Uie  courts  In  aU  the  other  cases 
we  have  dted. 

In  the  case  dted  from  Oregon,  as  well  as 
In  the  one  from  Washington,  evidence  regard- 
ing the  existence  of  the  will  at  the  death 
of  the  testator  was  circumstantial  and  in 
some  respects  very  inconclusive,  yet  it  was 
held  that  the  wills  should  be  admitted  to 
probate.  In  the  Oregon  case  the  Judgment  of 
the  lower  court  admitting  the  will  to  probate 
was  affirmed,  while  in  the  Washington  case 
the  Judgment  of  the  lower  court  denying  the 
will  to  probate  was  reversed,  and  it  was  or- 
dered that  the  will  be  admitted  to  probate. 
The  facts  in  those  cases  were  different  from 
the  facts  in.  the  case  at  bar  only  in  that,  in 
those  cases,  the  testators  died  sane,  whUe 
in  this  case  the  finding  is  conclusive  that  the 
testatrix  died  Insane.  As  we  have  shown, 
Iiowever,  in  the  case  at  bar  the  evidence  is 
conclusive  that  the  will  was  in  existence  a 
long  time  after  the  testatrix  was  insane  as 
found  and  declared  by  the  court.  If,  there- 
fore, the  testatrix  was  insane  and  thus  in- 
competent to  make  a  will,  she  was  likewise  in- 
competent to  revoke  one.  Woemer,  Law  of 
Decedent  Estates,  §  204;  Allison's  Devisees 
V.  Allison's  Heirs,  37  Ky.  (7  Dana)  91,  where 
the  law  in  the  headnote  is  stated  thus : 

"It  requires  the  same  capacity  to  revoke  a 
will  as  to  make  one." 

That  is  elementary,  and  we  think  no  one 
will  dispute  it  In  the  cases  we  have  dted  it 
is  held  that  in  case  it  is  shown  that  the  tes- 
tator has  power  to  execute  a  will,  and  lias 
left  it  with  a  depositor,  and  that  he  did  not 
have  access  to  it  after  Its  deposit  and  before 
his  death,  the  presumption  that  he  destroyed 
it  for  the  purpose  of  revoking  it  is  overcome. 
That  is  common  sense,  and,  we  may  add,  com- 
mon experience. 

[3]  Now,  in  this  case  it  is  conclusively 
shown  that  the  will  existed  for  a  period  of 
about  eight  months  after  the  testatrix  be- 
came Insane  and  incapadtated  from  either 
making  or  revoking  a  will.  True,  the  testa- 
trix continued  her  physical  existence.  Her 
mind,  however,  the  one  thing  necessary  to 
make  or  revoke  a  will,  was  gone.  The  tes- 
tatrix was  therefore  mentally  dead,  and  hence 
incapable  of  doing  any  act  which  required 
mental  consent  or  concurrence.  It  was  there- 
fore legally  impossible  for  her  to  have  re- 
voked the  .will  of  July  19,  1900.  It  is  con- 
clnaively  proved,  therefore,  that  she  did  not 
revoke  it  It  also  appears  that  no  one  either 
could  or  did  destroy  it  by  her  direction,  or 
with  her  consent,  since  legally  she  could  give 
neither.  What,  then,  are  the  legitimate,  and 
only  legitimate.  Inferences  that  may  lie  de- 
duced from  the  undisputed  facts?  They  are: 
(1)  That  the  will  existed  at  the  mental  death 
of  the  testatrix ;  and  (2)  that  if  it  was  de- 
stroyed, it  was  without  her  knowledge  or  con- 
sent, and  therefore  its  destruction  could  not 
revoke  it  If,  therefore,  it  had  been  conclu- 
sively shown  that  the  will  of  July  19,  1900, 


continued  to  exist  nine  montlis  after  the  phys- 
ical death  of  the  testatrix,  no  one  would 
doubt  or  question  the  right  of  the  proponent 
thereof  to  have  the  same  admitted  to  probate, 
in  view  that  the  evidence  is  also  undisputed 
that  the  testatrix  was  sane  in  July,  1900, 
and  that  the  will  was  in  all  respects  executed 
as  required  by  our  statute.  The  only  diffi- 
culty, therefore,  lies  in  the  fact  that  the  tes- 
tatrix continued  to  live  until  1915.  While  she 
continued  to  live  physically,  she,  however,  was 
as  much  dead  mentally  for  the  purpose  of 
making  or  revoking  a  will  as  she  now  is.  The 
mere  fact  that  she  lived  is  of  no  consequence 
now.  Nor  is  that  fact  of  any  importance  so 
far  as  the  purpose  of  the  statute  is  concerned. 
When  it  is  once  shown  that  a  testator  is  be- 
reft of  the  power  either  to  change  or  to  revoke 
an  existing  will,  and  it  is  further  shown,  as 
here,  that  the  will  existed  long  after  the  pow- 
er to  revoke  passed  from  the  testator,  then 
such  a  .will  fairly  comes  within  the  provision 
of  section  3810,  supra,  and  should  be  admitted 
to  probate  the  same  as  though  the  testator 
had  physically  died.  The  legal  effect  in  the 
one  case  is  precisely  the  same  as  in  the  other. 

We  are  of  the  opinion,  therefore,  that  the 
court  erred  in  Us  finding  respecting  the  ex- 
istence of  the  will,  and  certainly  erred  in  its 
conclusion  of  law  and  Judgment  denying  the 
will  of  July  19,  1900,  to  probate.  That  is, 
the  finding  respecting  the  existence  of  the  ' 
will,  when  construed  as  the  court  construed 
it,  is  erroneous. 

[4]  Counsel  for  proponent  has  al!<o  assigned 
other  errors.  One  Is  that  the  court  erred  in 
excluding  from  evidence  the  record  of  the 
wilL  We  cannot  see  in  what  way  the  record 
of  the  wUl  was  competent  as  independent  evi- 
dence. Any  one  who  had  compared  the  orig- 
inal with  the  record  could,  as  a  matter  of 
course,  have  testified  to  the  correctness  of  the 
copy,  and  the  copy  could  then  have  been  used 
as  an  examined  copy  of  the  original.  Green- 
leaf,  Ev.  (leth  Ed.)  g  508.  That  is,  any  per- 
son who  had  made  a  copy  of  the  original  will, 
or  who  had  compared  the  original  with  the 
prepared  copy,  which  .was  shown  to  be  a  cor- 
rect copy  of  the  original,  could  have  present- 
ed such  copy  as  secondary  evidence  under  the 
rule  of  examined  copy.  We  know  of  no  stat- 
ute, however,  and  none  is  referred  to,  which 
makes  the  record  of  an  unprobated  will  com- 
petent evidence.  The  court  did  not  err,  ■ 
therefore,  in  refusing  to  admit  the  record  of 
the  win.  The  provisions  of  the  will  were, 
however,  clearly  established  by  other  com- 
petent evidence. 

[t]  We  remark  tliat,  in  view  that  the  will 
of  July  19,  1900,'  makes  provision  for  the 
protestant,  Hannah  Jorgensen,  her  objections 
must  likewise  fall.  Indeed,  an  objection  of 
that  ctiaracter  is  not  good  as  a  ground  of  con- 
test, but  it  is  a  matter  that  may  be  presented 
and  considered  when  the  court  makes  distri- 
bution of  the  estate  as  provided  In  Comp. 
Laws  1907.  (  2762. 
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Nor  are  any  of  the  other  assignments  of 
the  proponent  of  the  .will  material  now. 

In  view,  therefore,  that  the  question  In- 
volved here  Is  one  purely  of  law  It  Is  not 
necessary  to  prolong  this  Utlgatlon.  The  find- 
ings and  conclusions  of  law,  so  far  as  the 
same  are  contrary  to  the  views  herein  ex- 
pressed, are  set  aside,  and  the  cause  is  re- 
manded to  the  district  court,  with  directions 
to  vacate  and  set  aside  the  findings  of  fact 
and  conclusions  of  law  aforesaid.  The  court 
is  also  directed  to  modify  its  Judgment  in  so 
far  as  thereby  the  will  of  July  19,  1900,  was 
disallowed  to  be  proved,  and  to  make  findings 
of  fact  and  conclusions  of  law  and  to  enter 
Judgment  admitting  said  will  to  probate,  and 
to  proceed  with  the  administration  of  the  es- 
tate In  the  usual  way.  Costs  of  the  appeal  to 
be  paid  out  of  the  general  assets  of  the  estate. 

MoCARTT,  CORFMAN,  THURMAN,  and 
GIDEON,  JJ.,  concur. 


(60  Utah,  236) 
BREWER  V.  ROMNEY  et  aL    (No.  3060.) 
(Supreme  Court  of  Utah.    Aug.  20,  1917.) 

1.  Bills  and  Notes  9=3474 — SurFicnncT  of 
Amswib— Denial— Statute. 

Under  Comp.  Lews  1907,  |  2968,  subd.  1, 
requiring  an  answer  to  contain  a  specific  denial 
of  each  material  allegation  of  the  complaint  con- 
troverted, or  of  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief,  or  a  specific 
admission  or  denial  of  some  of  the  allegations, 
and  also  a  general  denial  of  all  the  allegations 
not  specifically  admitted  or  denied,  an  answer 
in  a  suit  on  a  note  and  to  foreclose  a  mortgage 
on  realty,  denying  all  the  allegations  of  the  com- 
plaint and  affirmatively  allegini;  the  execution 
of  a  note  to  plaintiff,  but  denymg  that  it  was 
in  form  or  legal  effect  as  set  out  in  the  com- 
plaint, did  not  put  in  issue  and  sufficiently  state 
a  defense  to  all  the  material  allegations  of  the 
complaint. 

2.  Bills  and  Notes  «=i>485— EhEKOiraioN  or 
Written     Instboubnt  —  Denial    under 

Oath— Statute. 
Comp.  Jjaws  1907,  i  2984,  providing  that 
in  all  actions  the  allegations  of  the  execution 
of  any  written  instruments  shall  be  taken  as 
true  unless  the  denial  thereof  is  verified  by  the 
affidavit  of  the  party  or  his  attorney,  required  a 
specific  denial  under  oath  of  the  execution  of 
the  note  and  mortgage  sued  on  in  order  to  place 
plaintiff  upon  proof  of  their  execution. 

8.  Pleading    <ss»301(3)— Answer— Vkbifica- 

TION. 
Under  such  provision,  the  verification  of  de- 
fendant's answer  by  his  attorney  of  record,  to 
the  effect  that  it  was  "true  to  the  best  of  his 
knowledge,  information,  and  belief,"  verified  no 
direct  or  positive  denial  of  the  allegations  of  the 
complaint. 

4.  Appeal   and   Ebbob  «=»204(5)— Review— 
Appeal  fbou  Judgment  on  Pleadings- 
Evidence. 
In  a  suit  on  a  note  and  to  foreclose  a  mort- 
gage on  realty,  a  letter  of  defendant's  counsel, 
asking  an  extension  of  time  for  payment,  though 
admitted  without  objection,  would  be  disregard- 
ed on  appeal  from  a  judgment  for  plaintiff  on 
the  pleadmgs. 

An>eal   from    District   Court,    Salt   Lake 
County;   George  F.  Goodwin,  Judge. 


Action  by  Mrs.  A.  3.  Brewer  against  Wal- 
ter Romney  and  another.  Judgment  for 
plaiintiff  on  the  complaint  and  answer.  Mo- 
tion for  new  trial  denied,  and  defendants 
appeal,    Affirmed. 

Walter  C.  Hurd,  of  Salt  Lake  City,  for  ap- 
pellants. W.  R.  Hutchinson,  of  Salt  Lake 
City,  for  respondent. 

CORFHAN,  J.  Plaintur  brought  suit  in 
the  district  court  of  Salt  lAke  county  to  col- 
lect the  amount  due  on  a  promissory  note  and 
to  foreclose  a  mortgage  given  as  security  on 
certain  real  property  therein  described.  The 
complaint  Is  in  the  usual  form.  Defendants 
demurred  to  the  complaint,  and,,  upon  the 
overruling  of-  their  demurrer,  made  answer, 
denying  generally  each  and  every  allegation 
of  the  complaint,  and  affirmatively  alleged 
that: 

"They  executed  a  certain  promissory  note  in 
favor  of  said  plaintiff,  but  deny  that  the  same 
was  in  form  or  in  substance  or  legal  effect  as 
set  out  in  said  complaint,  or  to  the  effect  there- 
in alleged." 

The  answer  was  vertfled  by  the  attorney 
for  the  defendants: 

"That  he  is  the  attorney  for  the  defendant  In 
the  above  action,  and  makes  this  verification  in 
his  behalf  for  the  reason  that  said  defendant  is 
absent  from  Salt  Lake  county,  where  his  attor- 
ney resides  and  where  this  action  is  pending; 
that  he  has  read  the  foregoing  answer,  knows 
the  contents  thereof,  and  uiat  the  same  is  true 
to  the  best  of  his  knowledge,  information,  and 
belief." 

Plaintiff  moved  for  Judgment  in  her  Cavor 
against  the  defendants,  upon  their  answer, 
"for  the  reason  that  said  answer  is  an  ad- 
mission of  the  liability  and  claim  and  demand 
of  plaintiff  in  said  action,  and  for  the  further 
reason  that  said  answer  is  not  verified  as  re- 
quired by  law,  and  for  the  further  reason 
that  said  answer  Is  a  subterfuge  and  is  not 
made  in  good  faith."  Thereafter  said  motion 
coming  on  for  hearing,  Walter  C.  Hurd,  the 
attorney  for  defendants,  was  called  as  a  wit- 
ness in  behalf  of  the  plaintiff,  and  a  letter 
written  by  him  to  the  plaintiff  for  the  de- 
fendants was  identified,  offered,  and  received 
in  evidence,  wherein  it  was  stated: 

"I  am  the  attorney  for  Mr.  Walter  Romney, 
against  whom  you  have  started  foreclosure  pro- 
ceedings on  a  mortgage  executed  by  him  and 
his  wife,  which  became  due  last  fall.  I  have  had 
several  conversations  with  Mr.  Hutchinson,  your 
attorney,  concerning  the  matter  in  an  endeavor 
to  get  an  extension  of  time  for  the  payment  of 
this  mortgage  for  about  three  months,  by  which 
time  Mr.  Romney  will  have  the  money  to  pay 
the  mortgage  in  full.  •  »  •  Mr.  Romney  de- 
sires me  to  say  that  if  you  will  consent  to  delay 
proceedings  upon  the  mortgage  until  April  Ist, 
he  will  pay  tne  court  costs  and  attorney's  fees 
and  pay  the  mortgage  in  full  by  that  time.  If 
you  will  consent  to  this,  it  will  be  a  great  ac- 
commodation to  Mr.  Romney,  as  it  will  save  him 
from  paying  the  additional  court  costs  which 
would  be  incurred  by  forcing  the  case  along, 
and  it  will  also  avoid  the  necessity  of  his  getting 
a  new  mortgage  on  this  property  with  which  to 
pay  off  your  mortgage,  since,  as  above  stated,  he 
will  have  the  money  by  April  1st  with  which 
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to  par  aS  jour  mortgage  In  fall.  *  *  *  I 
trust  that  yoa  'will  aee  fit  to  agr«e  to-  delay 
mattere  for  the  short  time  above  requested,  es- 
pecially in  view  of  the  fact  that  you  would  not 
M  able  to  procure  a  judgment  any  sooner  than 
April  Ist,  and  in  cimsenting  to  the  delay  you 
will  save  Hr.  Romney  considerable  money. 
•    •    • » 

The  ooort  granted  plalnttfTs  motion,  wltb 
leave  to  defendants  to  amend  their  answer, 
which  defendants  declined  to  do.  There- 
after plaintiff  offered  proof  under  the  allega- 
tions of  her  complaint,  and  the  court  made  its 
findings  of  fact,  conclusions  of  law,  and  ren- 
dered Judgment  for  the  plaintiff  against  the 
defendants,  as  prayed  for  in  plaintiff's  com- 
plaint Motion  for  a  new  trial  was  made 
and  denied.    Defendants  appeal. 

[1]  Several  errors  are  assigned  by  defend- 
ants on  appeal,  all  of  which  merge  with  the 
one  question.  Was  the  trial  court  Justified  in 
granting  the  plalntifTs  motion  for  a.  Judg- 
ment on  the  pleadings?  Subdivision  1,  { 
2968,  e.  12,  Comp.  Laws  Utah  1907,  provides 
that  an  answer  must  contain: 

"A  general  or  specific  denial  of  each  material 
allegation  of  the  complaint  controverted  by  the 
defendant,  or  of  any  knowledge  or  information 
thereof  suflScient  to  form  a  belief,  or  a  specific 
admission  or  denial  of  some  of  uie  allegations 
of  the  complaint,  and  also  a  general  denial  of 
all  the  allegations  of  the  complaint  not  specifi- 
cally admitted  or  denied  in  the  answer." 

Counsel  for  defendants  very  earnestly  ar- 
gues that  under  the  fqregolng  provisions  of 
the  statute  defendants'  answer,  denying  gen- 
erally all  the  allegations  of  the  complaint, 
pats  in  issue  and  sufficiently  states  a  de- 
fense to  all  the  material  allegations  of  the 
plaintiff's  complaint,  citing  as  his  authority 
In  support  of  his  contention,  among  others, 
Morrison  v.  O'BeUly,  2  Utah.  166.  Reich  v. 
RebelUon  S.  M.  Co.,  3  Utah,  257,  2  Pac.  703, 
and  Haslam  v.  Haslam,  19  Utah,  6,  66  Pac. 
243.  We  have  carefully  ^reviewed  the  fore- 
going cases  and,  in  our  opinion,  they  clearly 
fall  to  8U[H;)ort  the  position  taken  by  counsel 
that  a  general  denial  Is  sufficient  to  put  In 
Issue  the  formal  allegations  of  a  complaint  in 
a  suit  upon  a  promissory  note  and  mortgage 
when  In  form  as  presented  here  by  the  plaln- 
tifTs complaint.  In  the  Reich  Case,  supra, 
this  court  decided  without  comment  as  to 
the  sufficiency  of  specific,  not  general  denials, 
"that  material  fesues  were  raised  by  the  an- 
swers, and  hence  he  (plaintiff)  Is  not  entitled 
to  Judgment  on  the  pleadings."  (Italics  ours.) 
In  the  Morrison  Case,  supra,  this  court  held: 

"An  inspection  of  the  answer  shows  very  clear- 
ly that  most,  if  not  all,  the  allegations  of  the 
complaint  are  tpecificaHn  denied.  The  mere 
form  of  the  denials  is  not  material  if  they  meet 
and  traverse  the  allegations  in  the  complaint." 
(Italics  ours.) 

Again,  in  the  Haslam  Case,  supra,  which 
was  an  action  for  trespass  and  damages,  this 
court  said: 

"The  answer,  however,  by  way  of  cross-com- 
plaint, in  accordance  with  the  prayer  of  the 
complaint,  sei»  out  m  minute  detail  a,  title  in 
defendant,  to  the  premises  in  dispute,  which  if 
establiabed  by  proof  would  defeat  the  plaintiff's 


right  to  the  relief  prayed  for  In  the  complaint, 
or  to  any  relief  whatever,  and  put  the  alleged 
title  and  right  of  poaseflsion  of  plaintiff  in  is- 
sue as  effectually  as  any  specific  denial  could 
have  done."    (Italics  ours.) 

[2]  It  Is  provided  by  section  2884,  c  Vi, 
Comp.  Laws  Utah  1907,  that: 

"In  all  actions,  allegations  of  the  execution 
of  written  instruments  and  indorsements  there- 
on, of  the  existence  of  a  corporation  or  partner^ 
ship,  or  of  any  appointment  or  authority,  or  the 
correctness  of  any  account  duly  verified  by  the 
affidavit  of  the  party,  his  agent  or  attorney,  shall 
be  taken  as  true,  unless  the  denial  of  the  same 
be  verified  by  the  affidavit  of  the  party,  his 
agent  or  attorney." 

So  far  as  the  writer  of  this  opinion  has 
been  able  to  ascertain  after  careful  search, 
the  precise  questlou  has  never  been  passed 
on  by  this  court  as  to  whether  a  general  de- 
nial shall  be  deemed  suflldent  answer  to  a 
complaint  In  an  action  upon  a  note  and  mort- 
gage pleaded  as  In  the  case  at  bar.  However, 
It  has  been  expressly  held  in  some  Jurlsdlo-. 
tions,  under  statutes  very  similar  to  the  Utah 
statute  in  question,  that  a  general  denial 
does  not  present  any  issue  to  be  tried.  Banks 
V.  McCosker,  82  Md.  518,  34  Atl.  539,  51  Am. 
St  Rep.  478;  Bausman  v.  Credit  Guarantee 
Co.,  47  Minn,  377,  50  N.  W.  496. 

We  think  a  fair  interpretation  of  the  Utah 
statute,  last  above  quoted,  requires  a  specific 
dental  under  oath  of  the  execution  of  the 
note  and  mortgage  sued  upon  In  this  action 
if  the  plaintiff  Is  to  be  placed  upon  proof  of 
their  execution,  and  that  the  defendants'  gen- 
eral denial,  as  to  execution,  raises  no  issue, 
especially  when  qualified  with  the  defendants' 
admission  "that  they  executed  a  certain  prom- 
issory note  In  favor  of  said  plaintiff." 

Let  it  be  understood  that  we  are  not  here 
deciding  that  under  the  Utah  statute  above 
quoted  a  general  verified  denial  in  any  case 
would  not  raise  an  issue  nor  put  the  plaintiff 
on  proof  of  the  allegations  of  his  complaint 
in  an  action  upon  contract;  but  we  do  decide 
that  (assuming  that  In  the  case  at  bar  the 
answer  of  the  defendants  was  duly  verified) 
upon  the  Introduction  without  objection  of 
the  defendants'  letter  to  plaintiff,  virtually 
admitting  the  plaintiff's  demands  to  be  Just 
and  due  her,  the  trial  court  was  amply  Justi- 
fied In  awarding  plaintiff  Judgment  as  prayed 
for  In  her  complaint.  Any  other  course  would 
not  subserve  the  interests  of  Justice,  and 
would  only  tend  to  encourage  sham  and 
frivolous  answers. 

[3]  Then  again,  the  verification  of  defend- 
ants' answer  in  their  behalf,  as  made  by  their 
attorney  of  record,  "that  the  same  Is  true  to 
the  best  of  his  knowledge.  Information,  and 
belief,"  verifies  no  direct  or  positive  denial, 
and  makes  manifest  an  Intent  to  evade  the 
responsibility  of  denying  under  oath  the 
truthfulness  of  the  allegations  of  the  plain- 
tiff's complaint. 

Commercial  Interests,  and  business  good 
faith  as  well.  In  actions  upon  this  class  of 
contracts,  require  that  If  there  be  defenses 
they  should  be  q;)eclflcally  stated,  and  with 
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common  certainty.  The  record  In  the  case  at 
tar  Indicates  no  defense  of  merit,  and  we 
are  convinced  that  a  reversal  of  the  Judgment 
of  the  district  court  would  not  avail  the  de- 
fendants of  the  opportunity  of  making  any 
legal  defense  or  securing  for  themselves  any 
modification  of  the  Judgment  as  it  now 
stands. 

[4]  We  cannot  conceive  wherdn  the  letter 
written  by  counsel  for  defendants  was  com- 
petent or  admissible  on  the  hearing  of  plaln- 
tlGTa  motion  for  Judgment  on  the  pleadings. 
While  It  was  received  in  evidence  without 
objection,  and  Is  a  part  of  the  record  on  ap- 
peal to  tills  court,  in  our  opinion  It  should 
be,  and  Is,  by  this  court,  disregarded. 

It  Is  ordered  that  the  Judgment  be  affirmed, 
with  costs. 

McCARTX,  THURMAN,  and  GIDEON,  JJ., 
concur. 

FRTCK,  O.  J.  I  concur.  In  view  of  the  Im- 
portance of  the  question  of  procedure  that  Is 
Involved  In  the  foregoing  decision  I  desire  to 
add  a  few  words  to  what  is  said  by  my  as- 
sociate, Mr.  Justice  CORFMAN. 

In  my  opinion  the  answer  In  this  case 
was  wholly  insufficient  to  successfully  with- 
stand the  motion  for  Judgment  on  the  plead- 
ings. It  presented  no  material  Issue  for 
the  reason  that  in  view  of  the  provisions  of 
Comp.  Laws,  1907,  §  2984,  the  execution  of 
both  the  note  and  the  mortgage  sued  on  were 
admitted  and  hence  none  of  the  material  al- 
legations contained  in  the  complaint  were 
denied.  That  section.  In  my  Judgment, 
means  Just  what  it  says,  namely,  that  the 
things  therein  enumerated  must  be  specifical- 
ly denied  under  oath,  or,  for  the  purposes  of 
the  action,  they  will  be  deemed  admitted.  A 
mere  general  denial,  whether  verified  or  not, 
under  our  Code,  as  a  matter  of  course,  puts 
in  Issue  all  the  material  aIl«>gatlons  of  the 
con^jlaint   except   those   pertaining   to   the 


things  enumerated  in  section  2984.  If,  how- 
ever, the  pleader  Intends  to  put  In  Issue  any 
one  or  more  of  the  matters  In  that  section 
enumerated  he  must  do  so  by  specifically  re- 
ferring to  and  denying  the  thing  therein 
enumerated  which  he  Intends  to  deny  and 
which  he  Intends  to  put  In  Issue.  If  that  Is 
not  the  purpose  of  the  statute  then  I  cannot 
conceive  that  It  has  any  purpose.  Moreover, 
the  statute  was  adopted  so  that  the  plaintiff 
might  be  put  on  notice  whether  he  is  required 
to  produce  evidence  In  support  of  any  one  or 
more,  or  all,  of  the  matters  mentioned  in 
section  2984.  The  statute  was,  therefore, 
adopted  in  the  interest  of  the  due  administra- 
tion of  Justice,  not  only  in  that  regard,  but 
also  In  respect  of  preventing  perjury  on  the 
part  of  a  too  willing  defendant  If,  by  a 
general  denial,  all  the  things  enumerated  in 
section  2984  are  In  fact  denleu,  then  it  will 
often  happen  that  a  defendant  In  fact  will 
deny  that  which  he  would  not  deny  if  his  at- 
tention were  directed  to  the  speclbc  thing  be 
Is  called  on  to  deny  as  a  matter  of  form. 
Almost  any  layman  will,  when  requested  by 
bis  attorney,  verify  a  general  denial,  when. 
If  he  were  requested  to  make  oath  to  the 
specific  fact  that  be  did  not  sign  the  instru- 
ment sued  on,  or  that  a  particular  person  did 
not  indorse  the  same,  or  that  a  particular 
person  was  not  appointed  executor  or  ad- 
ministrator, or  any  of  the  other  things  enu- 
merated in  the  statute,  he  would  not  deny 
the  fact  under  oath.  If,  therefore,  a  general 
denial  is  held  sufficient  to  put  In  issue  all  of 
the  things  mentioned  In  the  statute  the  per- 
son who  falsely  verifies  such  a  denial  may, 
to  say  the  least,  be  subject  to  prosecution  for 
perjury.  In  my  Judgment,  therefore,  the 
manifest  Intention  and  parpose  of  the  statute 
Is  to  require  a  specific  denial  of  all  the  things 
that  are  specially  enumerated  therein,  and 
unless  so  denied  ui^er  oath  all  of  them  will 
be  deemed  admitted  for  the  purposes  of  the 
action.  The  Judgment  should,  therefore,  be 
affirmed. 
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JAMESON  et  al.  t.  CHAKSLOR-CANFIBLD 

MIDWAY  OIL  CO.  (STRASSBURGBR, 

Intervener).    (L.  A.  3968.) 

(Sapreme  Coart  of  California.    Aug.  28,  1917. 
Rehearing  Denied  Sept.  27,  1917.) 

1.  Mines  and  Minebals  ®=>77— Lease— Fob- 
FE11UBB  —  Pabties  —  "Cbeatkd"  —  "Rb- 

SEBVED." 

Under  Civ.  Code,  i  1431,  providing  that  a 
right  created  in  favor  of  several  persons  is 
presumed  to  be  joint,  and  not  several,  which 
presumption  can  be  overcome  only  by  express 
words  to  the  contrary,  the  right,  under  oil  and 
gas  leases  executed  by  three  parties  as  lessors, 
to  declare  the  leases  void  at  their  election  on 
the  leasee's  failure  to  perform  any  of  the  con- 
ditions under  the  leases  for  30  days  after  no- 
tice by  the  lessors  to  perform  such  conditions, 
was  a  right  "created,"  and  not  a  right  "re- 
served," in  favor  of  the  lessors  jointly ;  so  that 
a  notice  by  two  of  the  lessors  requiring  the 
leasee  to  perform  such  conditions  on  penalty  of 
forfeiture  and  a  subsequent  notice  of  forfeiture 
and  demand  for  possession  was  not  effective  to 
declare  a  forfeiture. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Create; 
Reserve;] 

2.  Minks  and  Minebals  ^=>77— Oil  and  Qas 

Lease — Fobfeit  u  be— Statute. 
A  provision  iji  oil  and  gas  leases  that  the 
lessee's  failure  to  perform  any  of  the  conditions 
for  30  days  after  notice  to  perform  given  by 
the  lessor  should  render  the  leases  void  on  the 
lessor's  election,  amounted  to  a  condition  subse- 
quent on  the  happening  of  which  the  leases 
should  become  forfeited,  and  was  governed  by 
Civ.  Code,  i  1442,  providing  that  a  condition  in- 
volving a  forfeiture  shall  be  strictly  interpreted 
against  the  party  for  whose  benefit  it  is  created. 

S.  EviDENCK  ^s>448  —  Pabol  Evidence  ~ 
Modification  of  Contbaot— Acas  of  Par- 
ties. 

Where  the  terms  of  a  contract  are  clear,  and 
there  is  no  latent  ambiguity,  it  cannot  be  varied 
by  the  subsequent  conduct  of  the  parties  or  by 
circumstances;  as  the  parties  must  be  deemed  to 
bo  bound  by  such  contract,  regardless  of  the 
result  produced. 

4.  Minks  and  Minebals  ®=377— Notick  or 

FOBFEITUBE- SxATmB. 

Under  Code  Civ.  Proc.  f  1161,  subd.  3,  re- 
quiring notices  served  in  actions  of  forcible  en- 
try and  detainer  to  be  in  writing,  and  to  re- 
quire performance  of  the  conditions  or  cove- 
nants or  the  possession  of  the  property,  a  no- 
tice requiring  the  lessee  in  oil  and  gas  leases 
to  perform  the  conditions  of  the  leases,  contain- 
ing nothing  concerning  possession  of  the  proper- 
ty, and  a  notice  of  forfeiture  and  demand  of 
possession  not  requiring  performance  were  de- 
fective under  the  strict  construction  to  be  given 
the  statute  in  the  case  of  a  forfeiture. 

5.  Mines  and  Minebals  ^=377  —  Lease  — 
Bbkach  of  Condition— Fobfeitube. 

Under  oil  and  gas  leases  providing  that,  if 
the  lessee  failed  to  do  the  annual  assessment 
work  upon  any  unpatented  mining  claim  prior 
to  September  let  end  to  record  the  necessary 

g roofs  thereof  for  any  year,  the  leases  should 
e  void  as  to  such  claims,  and  that  money  ex- 
pended by  the  lessee  should  be  regarded  as  In 
full  rental  of  such  claims,  under  which  the 
lessee  obtained  patents  for  6,000  acres  of  an 
8,000-acre  tract,  a  breach  of  such  provision  as 
to  remainder  did  not  justify  a  forfeiture  of  the 
lease  upon  the  part  upon  which  the  patents  were 
issued,  or  a  judgment  for  its  possession. 


In  Bank.  Appeal  from  Superior  Court, 
Kern  County;  J.  E.  Prewett,  Judge. 

Actlot\  to  quiet  title  by  J.  W.  Jameson  and 
T.  J.  Wrampelmeler  against  the  Chanslor- 
Canfleld  Midway  Oil  Company;  I.  Strass- 
burger,  intervener.  Judgment  for  plalntUTs, 
motion  for  new  trial  denied,  and  defendant 
appeals.    Judgment  and  order  reversed. 

See,  also,  173  Cal.  612,  160  Pac.  1066. 

E.  W.  Camp,  of  Los  Angeles,  Oscar  Sutro, 
of  San  Francisco,  and  M.  W.  Reed  and  U. 
T.  Clotfelter,  both  of  Los  Angeles,  for  ap- 
pellant. Waters  &  Goodcell,  of  San  Ber- 
nardino, James  F.  Farraher,  of  Bakersfield, 
and  Heney,  Farraher  &  Jobnson,  of  Los  An- 
geles, for  respondents. 

SHAW,  J.  This  is  an  action  by  the  plaln- 
tipPs  to  quiet  their  title  against  the  alleged 
claims  of  the  defendant  to  an  undivided 
three-fourths  Interest  in  some  8.000  acres  of 
land.  The  complaint  alleges  that  the  plain- 
tiffs are  the  owners  of  said  interest  in  the 
land,  that  the  defendant,  without  right, 
claimed  an  interest  therein  adverse  to  plain- 
tiffs, and  prayed  that  the  title  of  the  plaln- 
tUTs be  quieted  and  for  general  relief.  The 
answer  admits  that  the  plaintiffs  are  the  own- 
ers of  an  undivided  three-fourths  of  the 
land,  subject  to  certain  rights  of  the  defend- 
ant, and  alleges  that  the  defendant  holds 
the  land  and  is  entitled  to  possession  thereof 
under  certain  oil  leases  executed  by  the 
plaintiffs  and  I.  Strassburger,  the  Intervener, 
as  lessors,  and  duly  assigned  to  defendant. 

The  court  made  findings  and  gave  judg- 
ment in  favor  of  the  plaintiffs.  Defendant 
appeals  from  the  judgment  and  from  an  or- 
der denying  its  motion  for  a  new  trial. 

The  execution  of  the  leases  referred  to  In 
the  answer  and  the  assignments  thereof  to 
the  defendant  are  conceded.  The  plaintiffs' 
action  Is  based  upon  the  theory  that  the 
leases  were  forfeited  prior  to  the  beginning 
of  the  action,  and  that  the  defendant  was 
in  possession  at  that  time  without  right 
The  only  proposition  which  we  find  it  neces- 
sary to  determine  is  the  question  whether  or 
not  the  leases  held  by  the  defendant  have 
been  terminated  by  the  notices  given  to  the 
defendant  by  the  plaintiffs. 

The  leases  contain  covenants  whereby  the 
lessees  agreed  to  drill  wells  for  oil  and  gas 
upon  the  land,  do  the  annual  assessment 
work,  and  take  the  steps  necessary  to  ac- 
quire patents  to  the  lessors  for  the  land  from 
the  United  states,  operate  pumps  to  obtain 
from  the  land  oil  and  gas,  and  pay  to  the 
plaintiffs  a  royalty  thereon.  These  agree- 
ments, except  one,  extended  for  a  period  of 
30  years  and  granted  to  the  lessees  the  pos- 
session of  the  land  for  all  the  purposes  nec- 
essary to  enable  them  to  perform  the  stip- 
ulations of  the  lease  on  their  part 

The  main  controversy  arises  upon  four 
leases.    Two  of  them  were  executed  on  Sep- 
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tember  6,  1900,  one  on  September  28,  1901, 
and  the  fourth  on  October  1,  1901.  All  of 
these  leases  contain  a  paragraph  numbered 
XII,  which  is  as  follows: 

"It  ia  especially  agreed  hj  said  parties  of  the 
second  part  that  failure  upon  their  part  to  per- 
form an;  of  the  conditions  embodied  herein  for 
a  period  of  thirty  days  after  notification  by  the 
parties  of  the  tirst  part  to  perform  such  condi- 
tions shall  render  this  agreement  null  and  void 
if  said  first  parties  shall  so  elect" 

These  leases  were  executed  by  J.  W.  Jame- 
son, T.  J.  Wrampelmeler.  and  I.  Strassburg- 
er,  as  lessors,  except  one  which  was  executed 
by  the  Mldwjiy  Oil  Company,  the  entire 
capital  stocli  of  which  was  owned  by  said 
persons,  wlio  also,  it  appears,  owned  the 
land  covered  thereby.  By  subsequent  trans- 
actions the  said  individuals  were  recognized 
as  the  real  lessors,  the  corporation  acting  as 
their  agent  in  making  the  lease.  Except  as 
stated  in  paragraph  XII,  the  leases  contained 
no  provision  for  a  forfeiture,  or  for  a  re- 
entry by  the  lessors.  There  is  one  unimpor- 
tant exception  which  will  be  hereinafter  no- 
ticed. On  September  25, 1911,  Wrampelmeler 
and  Jameson  served  on  the  defendant  a  no- 
tice referring  to  the  aforesaid  paragraph  XII 
of  the  leases  and  to  the  implied  covenants  of 
the  leases  and  requiring  the  defendant,  with- 
in 30  days  after  service  of  the  notice,  to  per- 
form each  and  every  of  the  ctxtdltions  em- 
bodied in  each  of  the  said  leases,  setting 
forth  the  particulars  thereof,  and  stating 
that  the  failure  of  the  defendant  to  perform 
any  of  said  conditions  for  a  period  of  30 
days  after  service  of  notice  would  render 
the  said  leases,  respectively,  null  and  void, 
and  that  in  that  event  said  Wrampelmeler 
and  Jameson  would  elect  to  terminate  the 
said  leases  because  of  said  failure. 

Thereafter,  on  December  6,  1911,  Wram- 
pelmeler and  Jameson  served  upon  the  de- 
fendant a  notice  and  demand,  referring  to 
the  previous  notice  of  September  25,  1911, 
and  declaring  that  because  of  the  failure  of 
the  defendant  to  perform  the  conditions  em- 
bodied in  said  leases  and  mentioned  in  said 
notice,  and  each  and  every  of  them,  within 
the  30  days  thereafter,  said  Wrampelmeler 
and  Jameson  did  thereby  elect  to  declare  said 
leases  null  and  void  and  to  terminate  the 
same,  and  they  thereby  demanded  of  the  de- 
fendant that  It  immediately  surrender  pos- 
session unto  tbem  all  of  said  property  and 
every  part  thereof  and  cease  to  occupy  or 
use  the  same.  Three  days  thereafter,  to  wit, 
on  December  9,  1911,  they  began  the  present 
action. 

The  two  plaintiffs  owned  a  three-fourths 
interest  in  the  land,  and  Strassburger  owned 
a  one-fourth  Interest.  The  judgment  of  the 
court  purports  to  quiet  the  title  of  the  plain- 
tiffs to  their  three-fourths  interest  In  the 
lands.  It  contains  a  provision  declaring  that 
Strassburger  was,  and  still  Is,  the  owner  of 
an  undivided  one-fourth  interest  as  tenant 
in  common  with  the  plaintiffs,  and  that  said 


one-fourth  interest  Of  Strassburger  still  re- 
mains subject  to  the  leases  of  the  defendant 
which  the  court  declared  had  been  forfeited 
as  between  the  two  idalntlffs  and  defendant. 
The  Judgment  also  provides  that  the  plain- 
tiffs shall  have  a  writ  of  possession  for  the 
three-fourths  Interest  adjudged  to  belong  to 
them  as  against  the  defendant. 

[1,  2]  The  defendant  insists  that  under  par- 
agraph XII  of  the  leases  it  was  not  within 
the  power  of  two  of  the  lessors  to  declare  a 
forfeiture  of  the  leasehold  interest,  and 
that  such  forfeiture  could  be  declared  only 
by  the  Joint  or  cpncurrent  act  of  all  the  les- 
sors. We  are  of  the  opinion  that  this  propo- 
sition must  be  sustained. 

The  case  comes  clearly  within  the  provi- 
sions of  section  1431  of  the  Civil  Code.  It 
reads  as  follows: 

"An  obligation  imposed  upon  several  persons, 
or  a  right  created  in  favor  of  several  persons, 
is  presumed  to  be  joint,  and  not  several,  ex- 
cept in  the  special  cases  mentioned  in  the  title 
on  the  interpretation  of  contracts.  This  pre- 
sumption, in  the  case  of  a  right,  can  be  over- 
come only  by  express  words  to  the  contrary." 

The  "special  cases''  referred  to  in  this 
section  have  no  bearing  upon  the  present 
question,  nor  does  the  clause  relating  to  "an 
obligation  imposed"  affect  the  case.    - 

As  applied  to  this  case,  the  section  is  to  be 
read  as  follows: 

"A  right  created  in  favor  of  several  persons 
is  presumed  to  be  joint  and  not  several.  This 
presumption  can  be  overcome  only  by  express 
words  to  the  contrary." 

The  plaintiffs  contend  that  this  section  has 
no  application  to  the  case,  because,  as  they 
say,  the  right  existing  by  reason  of  para- 
graph XII  of  the  leases  is  not  a  right  "cre- 
ated" in  favor  of  the  lessors,  but  is  a  right 
"reserved"  to  tbem.  With  this  we  cannot 
agree.  The  paragraph  does  not  reserve  to 
the  lessors  a  part  of  the  estate  included  in  the 
grant  to  the  lessees,  but  merely  prescribes  a 
mode  for  the  termination  of  that  estate  up- 
on a  breach  of  conditions.  This  right  did 
not  exist  and  wQuld  not  have  existed,  but  for 
the  insertion  of  this  clause  In  the  lease.  1 
Taylor  on  Landlord  &  Tenant,  {  290.  The 
word  create  means  "to  bring  Into  being." 
Webster's  Die.  Words  are  to  be  construed 
according  to  the  approved  usage  of  the  lan- 
guage. Civ,  Code,  S  13.  The  word  "create" 
is  an  appropriate  term  to  describe  a  right 
which  is  brought  into  being  by  a  provision 
of  a  contract.  It  is  strictly  in  accordance 
with  approved  usage  to  say  that  this  right  to 
declare  a  forfeiture  was  "created"  by  the 
contract,  and  as  it  was  created  "in  ftivor  of 
several  persons,"  and  there  are  no  words,  ex- 
press or  otherwise,  declaring  it  to  be  a  sev- 
eral right,  it  follows  that,  even  if  it  is  not, 
because  of  Its  nature,  a  joint  right  of  all  the 
lessors,  it  becomes  so  by  force  of  this  sec- 
tion of  the  Civil  Code. 

The  effect  of  paragraph  XII  and  of  a  no- 
tice and  declaration  by  the  lessors  availing 
themselves  thereof  would  be  to  cause  a  for- 
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feiture  of  tbe  Interest  of  the  lessees.  Xbe 
paragraph,  in  effect,  states  a  condition  sub- 
seqaent,  upon  the  happening  whereof  the  es- 
tate of  the  lessees  shall  become  forfeited. 
The  construction  of  such  a  provision  is  gor- 
emed  by  the  rule  laid  down  In  section  1442 
of  the  Civil  Code: 

"A  condition  inyolving  a  forfeiture  must  be 
strictly  interpreted  against  the  party  for  whose 
benefit  it  is  created. 

The  Intention  of  this  provision  was  to 
enable  the  lessors  to  procure  a  strict  and 
faithful  performance  of  the  provisions  of  the 
leases,  or,  on  failure  to  do  so,  to  retake  the 
property  from  the  lessees,  and  therefore  It 
was  for  tbe  benefit  of  the  lessors  and  Is  to 
be  strictly  interpreted  against  the  lessors. 
1  Underbill  on  Landlord  &  Tenant,  p.  625, 
{391. 

It  is  not  necessary  to  resort  to  strict  con- 
struction, however,  to  reach  the  conclusion 
that  the  forfeiture  here  provided  for  can 
be  brought  about  only  by  the  Joint  action 
of  all  of  the  lessors.  The  event  which  caus- 
es the  forfeiture  Is  the  failure  of  the  lessee 
to  perform  any  of  the  conditions  embodied 
in  tbe  lease  for  a  period  of  30  days  after  a 
notification.  By  the  language  of  the  para- 
graph this  notification  must  be  given  "by  the 
parties  of  the  first  part."  It  is  only  upon 
the  giving  of  this  notice  and  the  failure  to 
perform  the  conditions  mentioned  therein 
that  the  forfeiture  can  be  declared.  This  is 
the  condition  which  must  happen  in  order  to 
give  a  right  to  declare  the  forfeiture.  The 
condition  cannot  be  said  to  have  happened 
uimn  notification  given  by  some  of  tbe  par- 
ties of  the  first  part  or  any  number  of  them 
less  than  all.  After  the  notification  has  been 
sXv&a  by  ail  of  the  parties  a  forfeiture  may 
be  brought  about  only  "if  said  first  parties 
shaU  so  elect."  Here  again  tbe  action  of  all 
of  said  first  parties  is  necessary  to  tbe  hap- 
pening of  the  condition.  It  Is  argued  that 
the  only  purpose  of  the  notification  was  to 
give  information  to  th6  lessee,  and  that  this 
could  be  given  as  well  by  notice  from  one 
of  the  parties  as  from  all.  Bqt  tbe  contract 
measures  the  rights  of  the  parties  in  this 
respect,  and,  being  a  contract  regarding  a 
forfeiture  and  to  be  strictly  construed,  its 
requirements  must  be  fully  met  before  the 
right  depending  thereon  can  be  complete. 

Many  reasons  might  be  given  for  the  re- 
quirement, which  it  Is  to  be  presumed  the 
parties  of  the  second  part  insisted  upon,  that 
the  three  lessors  should  unite  In  such  pro- 
ceedings for  a  forfeiture.  The  condition 
brought  about  by  this  judgment  is  a  good  Il- 
lustration of  a  very  Important  reason.  While 
the  respective  lessors  each  owned  an  in- 
terest in  tbe  property  as  tenants  in  common 
and  each  for  the  purposes  of  the  lease  grant- 
ed to  the  lessee  his  individual  interest,  yet 
the  lessee  thereby  acquired  a  lease-hold  in- 
terest in  the  entire  estate.  The  purposes  of 
tbe  lease  clearly  indicate  that  this  was  one 
of  tbe  inducing  causes  for  the  acceptance  of 


the  lease  by  the  lessees.  A  well  for  the  pro- 
duction of  oil  bored  upon  a  tract  of  land  is 
as  beneficial  to  one  tenant  In  common,  ac- 
cording to  his  interest,  as  to  another.  It 
cannot  be  supposed  that  the  lessee  would 
have  been  willing  to  have  made  the  develop- 
ment work  here  necessary,  expending  therein 
somewhere  near  $1,000,000  in  so  doing,  up- 
on a  lease  from,  one  or  two  of  three  ten- 
ants in  common.  The  result  would  have 
been  that  the  tenants  In  common  not  Joining 
in  the  lease  would  have  had  an  equal  com- 
mon right  with  the  lessee  to  the  oil  produced. 
The  present  Judgment,  If  valid,  makes  the 
plaintiffs  and  the  defendant,  with  respect  to 
the  wells  and  the  possession  of  the  land  for 
the  purpose  of  producing  oil,  tenants  in  com- 
mon, notwithstanding  the  forfeiture.  By  the 
terms  of  the  leases  the  defendant  Is  bound  to 
continue  tbe  drilllug  and  operation  of  wells 
on  tbe  land  and  the  production  of  oil  there- 
from. By  the  Judgment  it  remains  bound  to 
do  so  in  favor  of  Strassbnrger.  and  the 
)ilaintiffs  will  be  entitled  to  three-fourths  of 
the  oil  extracted  and  be  under  uo  obligation 
to  defendant  except  that  which  arises  from 
the  common-law  duty  of  a  tenant  in  common 
to  make  contribution.  The  plaintiffs  would 
also  have  un  equal  right  to  operate  the  wells. 
It  is  clear  that  the  parties  never  intended  to 
enter  Into  a  contract  which  would  bring 
about  such  conseqiiences.  Such  construction 
is  not  only  contrary  to  the  axiomatic  rule  of 
section  1442  of  the  Civil  Code  that  "a  condi- 
tion involving  a  forfeiture  must  be  strictly 
interpreted  against  the  party  for  whose  bene- 
fit it  Is  created,"  but  in  view  of  the  nature 
and  objects  of  the  contracts  of  lease  it  would 
be  entirely  unreasonable  and  absurd. 

If  this,  as  respondent  contends,  places  any 
two  of  the  lessors  at  the  mercy  of  the  other, 
it  only  does  that  which  was  Intended  by  the 
terms  of  the  contract,  and  they  cannot  com- 
plain unlesjs  for  fraud  or  mistake,  of  which 
there  is  no  claim.  We  are  not  dealing  wllh 
the  rights  and  remedies  secured  to  the  les- 
sors by  force  of  the  law,  but  with  the  rights 
which  they  secured  to  themselves  by  the 
provisions  of  their  contract.  They  attempted 
to  lay  the  foundation  for  a  forfeiture  by  pro- 
ceeding under  their  contract  which  requires 
the  joint  action  of  all  the  lessors  to  accom- 
plish that  result.  The  contract  does  not  per- 
mit it  to  be  done  by  less  than  all  of  the 
lessors. 

[3]  We  perceive  no  force  in  the  argument 
that  tbe  conduct  of  the  parties  subsequent 
to  the  execution  of  the  lease  gives  evidence 
of  their  understanding  that  the  right  in  ques- 
tion was  several  and  not  Joint.  It  may  have 
happened  frequently  in  the  dealings  between 
the  parties  that  one  of  the  lessors  has  acted 
for  all,  either  by  express  authority  or  by  ac- 
quiescence and  consent.  Such  conduct  has 
little  significance  in  the  interpretation  of  n 
contract.  It  is  sufficient  to  say,  however,  that 
I  where  the  terms  of  the  contract  are  clear 
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and  explicit,  where  the  meaning  is  not  doubt- 
ful and  there  Is  no  latent  ambiguity,  it  can- 
not be  varied  by  the  subsequent  conduct  of 
the  parties  or  surrounding  circumstances. 
The  parties  must  be  deemed  to  be  bound  by 
such  contract,  regardless  of  the  results  pro- 
duced. 

This  view  of  the  efTect  of  the  contract  Is 
supported  by  abundant  authority  both  in  this 
state  and  elsewhere.  In  Randol  t.  Scott,  110 
Cal.  590,  42  Pac.  976,  a  covenant  by  "said 
lessees"  not  to  permit  an  assignment  of  the 
lease  to  be  made  by  bankruptcy  or  other- 
wise, without  the  written  consent  of  the 
lessors,  was  held  not  to  be  violated  by  the 
filing  of  a  petition  in  Insolvency  by  one  of 
the  lessees  and  the  resulting  transfer  of  his 
interest  in  the  leasehold  to  an  assignee.  The 
court  said  that : 

"The  meaning  of  the  parties  is  presumed  to 
be  that  the  lense  should  not  be  assigned  in  the 
only  way  in  which  it  could  have  been  assigned, 
namely,  by  the  joint  act  of  the  lessees." 

So  in  Spangler  v.  Spangler,  11  Oal.  App. 
322,  104  Pac.  095,  the  covenant  was  that  "the 
lessees''  should  not  "as-slgn  the  lease  without 
the  written  consent  of  the  lessors  under  pen- 
alty of  forfeiture."  It  was  held  that  an  as- 
signment by  one  of  the  lessees  ouly  was  not 
a  breach  of  the  covenant  In  Calvert  v. 
Bradley,  16  How.  (57  U.  S.)  596,  14  L.  Ed. 
1060,  there  was  a  lease  by  several  tenants 
in  common  with  a  covenant  by  the  lessee 
to  keep  the  premises  In  repair.  It  was  held 
to  be  a  Joint  covenant  and  that  all  must  join 
in  au  action  for  a  breach  of  it  The  court 
said: 

"So  far  as  the  reservation  and  payment  of 
rent  to  the  covenantees,  according  to  their  sev- 
eral interests,  made  a  nart  of  the  lense,  the  con- 
tract was  several.  •  •  •  But  in  this  same 
lease  there  is  a  covenant  between  the  proprietors 
and  the  leasee,  that  the  latter  shall  keep  the 
premises  in  good  and  tenantable  repair,  and  shall 
return  the  same  to  those  proprietors  in  the  like 
condition,  and  it  is  upon  this  covenant  or  for 
the  breach  thereof  that  the  action  of  the  plain- 
tiffs has  been  brought.  Is  this  a  joint  or  several 
covenant?  It  has  been  contended  that  it  is 
not  joint,  because  tjie  stipulations  are  with  the 
several  covenantees  jointly  and  severally.  But 
the  answer  to  this  position  is  this :  Are  not  all 
the  covenantees  interested  in  the  preservation 
of  the  property  demised,  and  is  any  one  or '  a 
greater  portion  of.  them  exclusively  or  sepa- 
rately interested  in  its  preservation  7  And  would 
not  the  dilapidation  or  destruction  of  that  prop- 
erty inevitably  affect  and  impair  the  interests 
of  all,  however  it  might  and  necessarily  would 
so  affect  them  in  unequal  amounts?  It  would 
seem  difficult  to  imagine  a  condition  of  parties 
from  which  an  instance  of  joint  interests  could 
stand  out  in  more  prominent  relief." 

Substantially  the  same  reasons  exist  here 
with  respect  to  the  covenants  to  bore  wells, 
develop  oil  and  other  minerals,  and  store 
the  same,  protect  the  property  from  Hens, 
and  do  the  assessment  work  necessary  to 
keep  the  mining  locations  alive.  These  are 
the  most  important  of  the  things  mentioned 
in  the  notice  to  perform.  And  even  stronger 
reasons  exist,  as  we  have  shown,  for  holding 
that  the  right  created  in  the  lessors  by  par- 


agraph XII  is  joint,  whpre  giving  it  that  ef- 
fect serves  to  protect  the  tenant  in  possessior 
not  only  from  a  partial  forfeiture,  but  also 
from  a  sort  of  tenancy  that  could  not  rea- 
sonably have  been  intended  or  contemplated. 
See,  also,  Foley  v.  Addenbrock,  4  Q.  B.  197; 
Kitchln  v.  Buckley,  1  Levinze,  109;  Brad- 
bume  V.  Botfleld,  14  Mees  &  W.  559;  Thomp- 
son V.  Hakewill,  19  C.  B.  [N.  S.]  713;  CTapp 
V.  Pawtucket,  15  R.  I.  494,  8  Atl.  697,  2  Am. 
St.  Rep.  915. 

Some  of  the  authorities  above  cited  Involv- 
ed the  question  of  the  right  of  tenants  In 
common  to  sue  severally  for  the  breach  of 
a  covenant  running  to  all  of  them  jointly, 
and  not  to  the  right  of  less  tlian  all  to  de- 
clare a  forfeiture,  or  re-enter  for  such  breach. 
In  this  state  It  may  be  that  the  rule  has 
been  changed  by  statute  with  regard  to  the 
necessity  for  the  joinder  of  all  the  coK)wners 
in  such  actions.  In  the  early  history  of  the 
state  it  was  held  that  tenants  in  common 
"must  sue  severally  in  real  actions,  general- 
ly (the  case  was  ejectment),  as  they  all 
have  separate  titles."  Johnson  v.  Sepulbe- 
da,  5  Cal.  151;  Throckmorton  v.  Burr,  5 
Cal.  400.  These  decisions  were  made  in 
the  year  1855.  In  1857  the  Legislature  pass- 
ed the  act,  now  Incorporated  Into  the  Code 
of  Civil  Procedure  as  section  384,  providing 
that  all  the  tenants  in  common,  or  any  num- 
ber less  than  all,  may  Jointly  or  severally  sue 
"for  the  enforcement  or  protection  of  the 
rights  of  such  party."  Stats.  1857,  p.  62. 
The  Code  also  provides  that  "those  who  are 
united  In  interest  must  be  joined  as  plaintiffs 
or  defendants."  Code  Civ.  Proc  |  382.  In 
the  case  of  a  joint  right  created  in  favor  of 
tenants  In  common  by  the  covenants  of  a 
lease  made  by  them  It  may  be  a  matter  of 
doubt,  under  these  sections,  whether  they 
may  sue  severally  or  whether  all  must  Join. 
In  Johnson  v.  Sepulbeda,  supra,  and  in  Parke 
V.  Kllham,  8  Cal.  79,  68  Am.  Dec.  310,  It 
was  said  that  the  necessity  for  the  joinder  of 
all  depends  on  the  nature  of  the  injury  to  the 
common  property,  or  of  their  interest  in  the 
thing  in  controversy.  But  the  cases  first 
cited  settled  the  question  of  the  nature  of  a 
covenant  or  right  such  as  that  here  Involved, 
and  whatever  may  be  the  statutory  rule  re- 
garding the  right  of  each  to  sue  severally 
after  a  forfeiture  has  been  declared  in  the 
manner  prescribed  by  the  contract,  it  Is  plain 
from  these  decisions  that  a  right  given  to 
several  lessors,  by  a  contract  of  lease,  to  de- 
clare a  forfeiture  for  breaches  of  the  char- 
acter here  Involved  must  be  exercised  by  all 
and  cannot  be  exercised  by  less  than  all. 

[4]  The  notice  of  September  25,  1911,  re- 
quiring performance  of  the  conditions  of  the 
leases  expressly  states  that  it  Is  predicated, 
not  alone  upon  paragraph  XII  of  the  leases, 
but  also  upon  subdivision  3  of  section  llGl 
of  the  Code  of  Civil  Procedure.  It  may  be. 
in  view  of  section  384,  Code  of  Civil  Proce- 
dure, above  mentioned,  that  If  a  forfeiture 
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bad  taken  place  In  favor  of  several  tenants 
In  common  In  pursuance  of  a  notice  under 
section  1161,  eltlier  of  them  might  maintain 
an  action  of  unlawful  detainer  under  the 
latter  section.  Perhaps,  also,  section .  8S4 
would  require  the  court  to  hold  that  either 
of  the  tenants  in  common  could,  under  sec- 
tion 1161,  produce  a  forfeiture,  as  in  that 
section  provided,  by  giving  a  separate  notice. 
This  again  would  raise  the  question  whether 
It  would  be  a  forfeiture  of  the  entire  es- 
tate, or  only  of  the  estate  held  under  the  com- 
mon owner  who  gave  the  notice.  The  ques- 
tion would  also  arise  whether,  upon  such 
statutory  forfeiture,  where,  as  here,  the  lease 
contains  no  provisions  for  a  re-entry  by  the 
lessor,  he  could  maintain  ejectment,  or  an  ac- 
tion to  quiet  title,  or  would  be  confined  to 
the  action  of  unlawful  detainer  which  section 
1161  was  designed  to  sustain,  and  In  which 
special  authority  Is  given  by  section  1179 
for  relief  to  the  tenant  after  Judgment,  In 
case  of  hardship.  Section  791  of  the  Civil 
Code  provides  for  a  re-entry  and  forfeiture 
by  giving  the  notice  provided  In  section  1161, 
Code  of  Civil  Procedure,  In  all  cases  where 
the  right  of  re-entry  Is  given  by  the  lease. 
As  none  Is  given  by  these  leases,  section  791 
has  no  application  and  the  lessors  have  no 
rights,  except  such  as  are  given  by  paragraph 
XII  of  the  lease  and  by  said  section  1161. 
But  It  is  unnecessary  to  decide  these  ques- 
tions. The  plaintiffs'  notice  does  not  conform 
to  the  requirements  of  section  1161.  The  no- 
tice prescribed  In  subdivision  3  Is  a  "notice 
in  writing,  requiring  the  performance  of  such 
conditions  or  covenants,  or  the  possession  of 
the  property."  The  notice  of  September  25, 
1911,  required  performance  of  the  conditions, 
but  contained  nothing  concerning  possession 
of  the  property.  The  notice  and  demand  for 
possession  served  on  December  6,  1911,  did 
not  require  performance,  and  It  did  not  give 
any  time,  but  demanded  immediate  posses- 
sion. Neither  of  the  notices  was  a  compli- 
ance with  the  statutory  provisions.  It  can- 
not be  disputed  that  proceedings  of  this  char- 
acter, Involving,  as  they  do,  the  forfeiture 
of  valuable  estates  for  years,  a  thing  not 
favored  by  the  law,  must  conform  substan- 
tially to  every  material  requirement  of  the 
statute  by  which  they  are  authorized.  Opera 
House  Ass'D  v.  Bert,  52  CaL  471.  Statutes 
of  this  character  are  looked  upon  by  the 
courts  In  the  same  light  as  contracts  provid- 
ing for  forfeiture.  Concerning  the  latter  It 
has  been  said: 

"It  has  always  been  considered  that  It  was 
necessary  to  restrain  it  to  the  most  technical 
limits  of  the  terms  and  conditions  upon  which 
the  right  is  to  be  exercised,"  and  that  "cove- 
nants of  this  description  are  construed  by  courts 
of  law  with  the  utmost  jealousy  to  prevent  the 
restraint  from  going  beyond  the  express  stipula- 
tion." Kandol  v.  Scott,  110  Cal.  596,  42  Pao. 
977. 

The  plaintiffs  acquired  no  rights  under  sec- 
tion 1161. 


[6]  The  statement  that  the  leases  create 
no  right  of  re-entry,  except  as  set  forth  In 
paragraph  XII,  requires  some  explanation. 
Paragraph  IV  provides  that,  if  the  lessees 
fail  on  their  part,  to  do  the  assessment  work 
upon  any  unpatented  mining  claim  prior  to 
September  1st  and  record  the  necessary 
proofs  thereof  for  any  year,  the  lease  "shall 
be  null  and  void  as  to  such  claims  and  all 
moneys  expended  by"  the  lessees  upon  such 
claims  "shall  be  regarded  as  full  rental  of 
such  claims  till  that  date."  It  Is  questionable 
whether  this  provides  for  a  re-entry  upon 
such  unpatented  claims.  But  it  appears  that 
patents  were  obtained  for  6,000  acres  of  the 
land.  It  is  obvious,  therefore,  that  a  breach 
of  this  stipulation  as  to  the  remainder  would 
not  Justify  a  forfeiture  of  the  lease  upon  the 
part  for  which  the  patents  were  Issued  and 
could  not  Justify  the  Judgment  for  the  pos- 
session of  the  same. 

These  conclusions  render  it  unnecessary 
to  consider  the  other  points  presented  In  the 
case.  The  attempt  of  the  plaintiffs  to  for- 
feit the  estate  of  the  lessee  as  tenant  In  pos- 
session under  the  leases  was  Ineffectual.  Con- 
sequenUy  tliere  Is  no  foundation  for  the  ac- 
tion or  for  the  Judgment. 

The  Judgment  and  order  are  reversed. 

We  concur:  ANOELLOTTI,  C.  J. ;  SLOSS, 
J.;  HENSHAW,  J.;  MELVIN,  J.;  LORI- 
GAN.  J. 

(176  Cal.  763) 
HANNAH  V.  CANTX  et  aL     <Sac.  2330.) 
(Supreme  Court  of  California.    Aug.  28,  1917.) 

1.  Trusts  «=>372(3)— Puhchabers  from  Trus- 
TBB— Notice  of  Intebkst^ StrFnciKNCY  of 
Evidence. 

In  an  action  to  declare  a  tmst  in  lands  In 
favor  of  plaintiff,  evidence  held  to  support  find- 
ings that  defendants  never  acquired  any  inter- 
est in  the  lands  as  bona  fide  purchasers  from  the 
alleged  trustee,  and  that  each  had  full  notice  and 
knowledge  of  plaintiff's  rights  in  the  land  at  the' 
times  of  conveyance  to  them. 

2.  IvIMTTATlOW  OF  ACTIONS  <S=939(11),  182(1)— 

Statute  Appucable  —  Action  to  Estab- 
lish Trust  in  Lands— Pleading. 
Code  Civ.  Proc.  §  343,  limitinsr  actions  not 
hereinbefore  provided  for,  is  the  only  statute  of 
limitations  applicable  to  an  action  to  establish 
a  trust  in  lands,  though  it  asks  an  accounting 
as  incidental  to  the  action;  and,  such  statute 
not  having  been  pleaded,  the  court  was  justified 
in  finding  the  cause  was  not  barred. 

3.  Trial  <S=>396(3)— Responsive  Finding. 

In  an  action^  to  establish  a  trust  in  lands, 
a  finding  that  neither  defendant  was  ever  in  ac- 
tual possession  and  occupation  of  the  land  in 
controversy  was  properly  responsive  to  defend- 
ants' plea  of  adverse  possession. 

4.  Appeal  and  Error  $=>1071(1)— Habmless 
B^ROR— Finding. 

A  finding  that  the  legal  title  to  the  land  was 
held  by  defendants  in  trust,  if  a  conclusion  of 
law,  was  harmless  to  defendants. 
6.  Trial  <e=»404(3)— Finding  of  Fact— Con- 
clusion OF  Law. 

The  finding  that  the  legal  title  to  the  lands 
was  held  by  defendants  in  trust  was  a  finding 
of  ultimate  fact,  not  a  conclusion  of  law. 
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6.  Tbtjsts  <S=s99— Sun  to  Establish— Saix 

OF  LAND& 

Where  plaintiff  and  a  defendant  agreed  that 
plaintiff  should  select  timber  lands  and  defend- 
ant furnish  the  price  for  them,  and  that,  after 
deducting  the  price  and  expenses  and  taxes,  to- 
gether with  interest,  the  sums  realized  from  the 
sales  or  issues  of  the  property  should  be  equally 
divided  between  plaintiff  and  defendant,  plaintiff 
could  maintain  a  suit  to  establish  a  trust  in  the 
lands  before  sale  thereof  by  defendant. 

7.  Tbusts  «=»108— Evidence  of  Tbust— Doo- 
umentart  evidence. 

In  an  action  against  husband  and  wife  to 
establish  a  trust  in  lands,  a  document  compris- 
ing an  acknowledgment  of  plaintitTs  interest  in 
the  lands,  which  defendant  wife  refused  to  sign, 
though  not  prepared  by  her.  being  merely  part  of 
a  declaration  to  her  by  plaintiffs  agent  eliciting 
the  reply  that  she  had  no  interest  in  any  timber 
lands  that  she  knew  of,  was  admissible  as  part 
of  her  conversation  with  plaintiff's  agent. 

8.  Evidence  «=»283— Decijuiationb  aqainbt 
Intebest. 

In  an  action  to  establish  a  trust  In  lands,  re- 
citals in  a  quitclaim  deed  from  a  defendant's 
brother  to  defendant's  wife,  the  other  defendant, 
the  deed  being  dated  and  acknowledged  nearly 
six  months  after  the  commencement  of  the  ac- 
tion, were  not  admissible  as  declarations  against 
interest,  the  brother  admittedly  having  no  in- 
terest in  the  property  when  they  were  made. 

9.  Evidence  9=s283  —  Urbwobn   Dbcuiba- 

TI0N8. 

Recitals  in  a  quitclaim  deed,  not  being  the 
best  evidence  of  the  purported  facts,  and  amount- 
ing at  best  to  unsworn  declarations  of  one  not  a 
witness,  were  properly  exdudod  in  an  action  to 
establish  a  trust  in  land. 

In  Bank.  Appeal  from  Superior  Court, 
Tulare  County;   J.  A.  Allen,  Judge. 

Action  by  J.  A.  Hannah  against  D.  3.  Canty 
and  Laura  A.  Canty.  From  a  Judgment  for 
plaintlfT,  and  order  denying  their  motion  to 
set  aside  and  vacate  such  Judgment,  defend- 
ants appeal.     Judgment  and  order  affirmed. 

Royle  A.  .Carter,  of  Fresno,  and  WlUiam  A. 
Barnbill,  of  Los  Angeles,  for  appellants. 
Hannah  &  Miller  and  Maurice  E.  Power,  all 
of  V'lsalia,  for  respondent 

MELVIN,  J.  The  purpose  of  this  action 
was  to  declare  a  trust  In  certain  lands  in 
favor  of  plaintiff  and  Incidentally  that  an 
accounting  should  be  had  between  the  parties 
to  the  action.  The  nature  of  the  litigation  is 
discussed  In  the  opinion  of  the  District  Court 
of  Appeal  In  Hannah  v.  Canty,  1  Cal.  App. 
225,  81  Pac.  1035,  given  upon  the  sustaining 
of  the  order  of  the  lower  court  denying  a 
motion  for  change  of  place  of  trial.  At  the 
trial  plaintiff  was  successful,  and  defendants 
appeal  from  the  Judgment  and  from  an  order 
denying  their  motion  to  set  aside  and  va- 
cate said  Judgment 

The  court  found  that  in  1890  plaintiff  and 
D.  J.  Canty  entered  Into  an  agreement  where- 
by Hannah  undertook  to  find,  examine,  and 
select  certain  valuable  timber  lands,  and 
Canty  promised  to  furnish  the  purchase 
price  for  such  properties,  together  with  the 
necessary  expenses  of  acquiring  title  to 
rhem ;   that  there  was  also  a  mutual  agree- 


ment that  after  deducting  the  purchase 
price  and  amounts  paid  for  expenses  and  for 
taxes  on  the  land  by  Canty,  together  with 
Interest  at  an  agreed  rate,  the  sums  realized 
from,  the  sales  or  issues  of  the  property 
should  be  equally  divided  between  the  plain- 
tiff and  D.  J.  Caaty;  that  In  pursuance  of 
this  agreement  Hannah  bought  certain  valu- 
able timber  lands  In  Tulare  county,  D.  J. 
Canty  advancing  the  purchase  price  and  nec^ 
essary  expenses;  that  title  to  this  property 
was  taken  in  the  name  of  D.  J.  Canty;  and 
that  on  January  2,  1892,  D.  J.  Canty  execut- 
ed and  delivered  to  plaintiff  a  certain  In- 
strument in  writing  which  is  set  out  in  full 
in  the  findings.  By  this  writing  Canty  ac- 
knowledged and  declared  that  J.  A.  Hannah 
was  entitled  to  one-half  of  the  selling  price, 
rents.  Issues,  and  profits  of  701.12  acres  of 
land  In  Tulare  county  which  is  particularly 
described,  after  first  deducting  from  said 
selling .  price,  rents,  issues,  profits,  and  pro- 
ceeds, together  with  interest  at  12  per  cent 
per  annum,  certain  enumerated  sums  advanc- 
ed at  given  dates  and  all  taxes  on  said  lands 
paid  by  Canty,  with  interest  at  the  same 
rate.  This  instrument  as  the  court  found, 
was  never  acknowledged  ao  as  to  entitle  it 
to  be  recorded.  The  writing,  according  to 
the  findings,  truly  described  the  land  pur- 
chased under  the  original  agreement,  and 
correctly  specified  the  sums  furnished  by 
Canty  thereunder.  The  court  also  found  as 
follows: 

"That  afterwards  the  said  D.  J.  Canty  ezecnt- 
ed  a  deed  purporting  to  convey  said  lands  to  bis 
brother,  J.  M.  Canty,  and  thereafter  the  said  J. 
M.  Canty,  by  said  D.  J.  Canty  as  his  attorney 
in  fact  executed  a  deed  purporting  to  convey 
said  lands  to  the  defenduit  Laura  A.  Canty. 
That  whatever  intere«t,  if  any.  was  acquired  by 
said  J.  M.  Canty,  and  said  Laura  A.  Can^,  or 
either  of  them,  under  the  said  deeds  or  either  of 
them,  was  acquired  without  valuable  considera- 
tioh,  and  with  full  notice  and  knowledge  of  the 
said  rights  of  plaintiff  in  the  said  Unds." 

There  were  further  findings  to  the  effect 
that  the  lands  are  of  the  value  of  $25,000; 
that  D.  J.  Canty  pretends  that  said  lands  be- 
long to  his  wife,  defendant  Laura  A.  Canty; 
that  on  September  26,  1902,  said  Laura  A. 
Canty  for  the  first  time  denied  and  repudiat- 
ed the  trust  as  to  said  lands  existing  In 
farcr  of  plaintiff;  that  plaintiff  had  offered 
to  pay  Into  court  one-half  of  all  sums  found 
due  upon  an  accounting  for  advances  and 
taxes  with  interest,  under  the  terms  of  the 
agreement  with  D.  J.  fiunty  upon  the  execu- 
tion of  a  sufficient  conveyance  of  an  undivid- 
ed one-half  interest  in  the  lands;  and  that 
plaintiff's  cause  of  action  is  not  barred  by  the 
provisions  of  subdivision  2  of  section  336,  nor 
by  section  337,  nor  by  subdivisions  1  or  4  of 
section  338,  nor  by  subdivision  1  of  section  339 
of  the  Code  of  Civil  Procedure.  There  were 
very  elaborate '  findings,  to  the  effect  that 
iieitlier  J.  M.  Canty  nor  Laura  A.  Canty  had 
piiid   any   consideration   for   the   property; 
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that  neither  bad  ever  been  In  possession  of 
it;  that  the  taxes  were  paid  by  D.  J.  Canty 
(faring  all  the  time  the  land  was  nominally 
owned  by  his  brother  J.  M.  Canty  or  his 
wife;  that  J.  M.  Canty  bad  expressly  dis- 
claimed ownership ;  and  that  Laura  A.  Can- 
ty had  never  known  of  a  purported  convey- 
ance to  her  until  Informed  of  It  by  H.  T. 
Miller  on  September  2G,  1902.  Other  find- 
liigs  relate  to  and  declare  untrue  certain 
matters  of  defense  set  up  by  D.  J.  and  Laura 
A.  Cauty. 

[1]  Appellants  first  attack  those  findings 
to  the  efCect  that  neither  J.  M.  Canty  nor 
Laura  A.  Canty  ever  acquired  any  Interest 
iu  the  land  as  a  bona  fide  purchaser,  and 
that  each  had  full  notice  and  knowledge  of 
the  rights  of  plaintiff  in  the  said  lands  at 
the  times  of  the  purported  conveyances  to 
them  respectively.  These  findings  are  at- 
tacked upon  the  ground  that  they  are  not 
supported  by  the  evidence.  While  the  testi- 
mony, as  might  be  expected,  was  confiicting, 
we  are  of  the  opinion  that  these  findings  are 
amply  supported. 

There  is  no  dispute  regarding  the  fact  that 
defendant  executed  a  deed  of  the  property 
to  his  brother,  and  that  this  Indenture  was 
recorded  about  eight  months  after  its  pur- 
ported execution;  but  plaintifT  testified  that 
after  he  learned  of  the  recordation  of  the 
deed  he  had  a  conversation  with  J.  M.  Canty, 
in  which  the  latter  admitted  that  he  had  not 
bought  the  property.  According  to  Mr.  Han- 
nah he  said  to  J.  M.  Canty:  "I  see  you  have 
been  baying  some  timber  land."  To  this  re- 
mark Mr.  Canty  replied,  with  a  smile: 

"I  have  been  buying  nothing.  Dan  has  play- 
ed bell  over  there  at  Fresno,  as  usual,  and  bad 
to  put  his  property  out  of  his  hands.  It  stands 
as  it  always  did,  and  it  is  fixed  just  so  Dan 
can  do  what  he  likes  with  it." 

On  another  occasion,  as  plaintiff  testified, 
J.  M.  Canty  said  he  had  given  D.  i.  Canty 
a  power  of  attorney  to  do  as  be  liked  with 
the  land;  that  he  had  not  bought  the  prop- 
erty at  all ;  but  that  D.  J.  Canty  had  simply 
put  It  In  J.  M.  Canty's  name  to  keep  D.  J. 
Canty's  creditot-s  from  getting  it.  Plaintiff 
also  stated  under  oath  that  many  times  pri- 
or to  the  date  of  the  deed  to  J.  M.  Canty  he 
bad  told  the  latter  of  his  contract  with  D. 
J.  Cauty  and  their  arrangements  regarding 
the  land.  Before  the  time  of  the  trial  J.  M. 
Canty  had  died.  It  Is  argued  that  plaintiff's 
statements  regarding  his  conversations  with 
a  man  long  dead  are  entitled  to  small  weight, 
but  that  giving  them  full  value  they  do  not 
show  mala  fides  on  the  part  of  J.  M.  Canty 
in  taking  the  land.  We  do  not  Indorse  this 
view,  if  J.  M.  Canty  made  the  statements 
attributed  to  him  by  plaintiff,  they  showed 
his  taking  of  the  deed  from  his  brother  to 
have  been  a  mere  suOterf  uge.  True  it  is  that 
if  the  purported  declarations  of  the  grantee, 
given  in  evidence  after  his  death,  stood 
alone  they  might  be  regarded  as  of  slight  pro- 
bative force,  but  other  facta  given  in  evidence 


which  were  imcontradlcted  and  unexplained 
by  defendants  tend  to  support  Mr.  Hannah's 
version  of  his  conversations  with  J.  M.  Caa- 
ty.  The  defendant  D.  J.  Canty  continued  to 
pay  the  taxes  on  the  land  while  It  was  stand- 
ing of  record  In  the  name  of  his  brother  and 
was  assessed  to  the  latter.  Such  payments 
were  made  through  the  agency  of  plaintiff 
at  the  request  of  D.  J.  Canty,  who  furnished 
the  money.  According  to  Hannali's  testimo- 
ny, 3.  M.  Canty  told  him,  early  In  1895,  that 
a  power  of  attorney  had  been  given  D.  J. 
Canty  so  that  he  could  do  as  he  liked  with 
the  land.  The  power  of  attorney  under  which 
D.  J.  Canty  subsequently  executed  a  deed 
from  J.  M.  Canty  to  Laura  A.  Canty  was  ac- 
knowledged In  1898.  Respondent's  argument 
is  this:  While  defendant  could  not  contra- 
dict any  testimony  regarding  J.  M.  Canty's 
declaration  with  reference  to  the  earlier  pow- 
er of  attorney,  because  of  J.  M.  Canty's 
death,  he  could  have  denied  the  truth  of  the 
statement  alleged  to  have  been  made  by  J. 
M.  Canty  if  it  were  not  true.  This  he  fail- 
ed to  do.  Another  circumstance  tending  to 
support  plaintiff's  testimony  is  that  after 
the  deed  from  D.  J.  to  J.  M.  Canty  was  execut- 
ed, the  former  asked  Hannah  to  find  a  pur- 
chaser for  the  land.  This  request,  as  Han- 
nah testified,  was  made  by  a  letter  which  he 
lost  before  the  trial  of  the  case  took  place. 
D.  J.  Cauty  did  not  explain  the  letter  nor 
deny  having  written  it  We  have  therefore. 
In  support  of  the.  finding  against  the  good 
faith  of  J.  M.  Canty's  apparent  acquisition  of 
tbb  property,  Hannah's  account  of  J.  M.  Can- 
ty's disclaimer  of  any  real  interest  therein, 
the  payment  of  taxes  by  D.  J.  Cauty,  and  the 
Interest  which  D.  J.  Canty  took  In  the  sale 
of  the  land  evidenced  by  bis  request  that 
Hannah  attempt  to  dispose  of  it  Added  to 
this  is  the  fact  that  D.  J.  Canty  hlmseU  of- 
fered in  evidence  a  letter  written  to  J.  M. . 
Canty,  but  given  to  D.  J.  Canty  by  his  broth- 
er, in  which  a  third  party  made  inqalries 
looking  to  the  renting  of  the  property.  Re- 
spondent's counsel  ask  with  much  force  why 
this  letter  was  turned  over  to  D.  J.  Canty 
if  he  had  ceased  to  be  the  owner  of  the  land. 
Another  circumstance  which  tends  to  sup- 
port both  findings  Is  fotmd  in  the  gross  inade- 
quacy of  D.  J.  Canty's  own  account  of  the 
transfers  of  the  title  to  his  brother  and  from 
the  latter  to  Laura  A.  Canty  by  a  deed  exe- 
cuted by  her  husband  as  his  brother's  attor- 
ney in  fact.  D.  J.  Canty  said  that  his  Indebt- 
edness to  his  brother  was  the  consideration 
for  the  first  deed,  and  that  J.  M.  Canty's  lu- 
(lebtedness  to  Laura  A.  Canty  was  the  con- 
sideration for  the  second  transfer,  yet  the 
testimony  utterly  fails  to  show  that  In  ei- 
ther case  any  credit  was  given  on  such  in- 
debtedness by  reason  of  the  transfer,  or  that 
it  was  in  any  degree  reduced  by  reason  of 
the  delivery  of  the  deed.  D.  J.  Canty  as  a 
witness  stated  that  his  brother  had  given 
him  a  power  of  attorney,  so  that  he  could 
sell  or  trade  the  timber  land,  and  with  the 
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proceeds  or  as  a  result  of  the  trade  get  a 
home  for  his  (D.  J.  Canty's)  family.  Yet  D. 
J.  Canty,  as  attorney  In  fact,  deeded  the 
property  to  his  wife,  for  an  expressed  consid- 
eration of  $2,103,  which,  according  to  his 
statement,  was  intended  as  a  partial  set-off 
for  a  larger  amount,  between  $3,000  and  $4,- 
000,  owed  Mrs.  Canty  by  her  brother-in-law. 
There  Is  not  one  word  of  testimony  to  show 
that  J.  M.  Canty  knew  of  this  transaction  or 
authorized  It,  but  there  Is  evidence  which 
tends  to  contradict  D.  J.  Canty  and  to  prove 
tliat  Mrs.  Canty  knew  nothing  about  the  pur- 
ported transfer  of  the  property  to  her  imtll 
long  after  It  was  made.  Mr.  H.  T.  Miller 
testified  that  in  1002  he  went  to  see  Mrs. 
Canty  for  the  purpose  of  asking  her  to  sign 
a  certain  document  In  acknowledgment  of 
Mr.  Hannah's  Interest  In  those  lands,  which 
In  the  Interview  were  spoken  of  as  "timber 
lands  up  on  Tule  river."  She  said:  "Why 
I  don't  own  any  timber  lands  on  Tule  river." 
However,  she  refused  to  sign  the  document, 
disclaiming  any  Interest  in  the  property. 
Mrs.  Canty  did  not  appear  as  a.  witness  at 
the  trial,  and  Mr.  Miller's  testimony  stands 
uncontradicted.  The  entire  transaction  was 
such  that  the  court  was  fully  Justified  un- 
der the  evidence  In  maldng  the  two  findings 
negativing  the  good  faith  of  J.  M.  Canty  and 
Laura  A.  Canty  in  the  apparent  acquisition 
of  title  to  this  land  by  them. 

Appellants  also  object  to  the  finding  that 
Laura  A.  Canty  first  repudiated  the  trust 
on  September  26,  1902.  The  testimony  of 
Mr.  Miller  fixes  that  time  as  the  date  of  her 
refusal  to  sign  an  acknowledgment  of  Han- 
nah's Interest  This  was  ample  support  for 
the  finding. 

[2]  This  was  an  action  "to  be  regarded  as 
having  for  Its  sole  object  to  establish  a  tmst 
In  the  lands  and  the  accounting  asked  for, 
as  merely  Incidental  to  the  action."  Hannah 
v.  Canty,  1  Cal.  App.  227,  81  Pac.  1035. 
Therefore  the  only  statute  of  limitations  ap- 
plicable to  actions  of  this  character  Is  sec- 
tion 343  of  the  Code  of  Civil  Procedure.  This 
section  was  not  pleaded.  Therefore  the 
court  was  Justified  In  finding  that  the  cause 
of  action  was  not  barred. 

[3]  The  court  found  also  that  neither  J. 
M.  Canty  nor  Laura  A.  Canty  was  ever  In 
actual  possession  and  occupation  of  the  laud 
in  controversy.  This  was  properly  respon- 
sive to  the  plea  of  adverse  possession  made  by 
defendants,  but  not  supported  by  any  offer 
oT  proof. 

Another  finding  to  which  defendants  object 
Is  one  to  the  effect  that  plaintiff  and  D.  J. 
Canty  never  agreed  that  the  latter  might  sell 
the  land  at  his  option  for  such  price  or  to 
such  person  as  he  might  desire.  This  was  In 
negation  of  certain  of  the  allegations  con- 
tained in  the  pleadings  of  the  defendants. 
It  is  supported  by  the  testimony  appearing 
in  the  record. 

[4,  S]  The  finding  that  the  legal  title  to  the 
land  is  held  by  defendants  in  trust  is  criti- 


cized as  being  in  reality  a  conclusion  of  law. 
Even  if  this  were  conceded,  we  do  not  see 
that  defendants  or  either  x>f  them  would 
thereby  suffer  any  harm.  The  finding,  how- 
ever, was  one  of  ultimate  fact, 

[I]  In  various  forms  the  contention  is 
made  that  no  suit  may  be  maintained  until 
the  sale  of  the  land  by  Canty,  if  Indeed  it  b» 
held  in  trust  by  defendants.  In  other  words, 
it  is  argued  that  In  any  view  of  the  case 
there  can  be  no  trust  In  the  land  itself  in 
favor  of  plaintiff,  but  only  in  the  proceeds 
after  the  sale.  This  argument  is  completely 
answered  by  the  opinions  in  the  cases  of 
Green  v.  Brooks,  81  Cal.  328,  22  Pac.  84!> 
(cited  with  approval  by  the  District  Court  of 
Appeal  on  the  former  appeal  in  this  case)» 
and  Donohoe  t.  Rogers,  168  Cat  700,  703,  144 
Pac.  958. 

Other  findings  are  attacked  In  the  brief  of 
appellants,  but  all  of  the  material  matters 
urged  in  that  behalf  have  been  treated  la  the 
foregoing  discussion. 

[7]  Objection  was  made  to  the  introduction 
In  evidence  of  a  document  prepared  for  the 
signature  of  Mrs.  Cftnty.  This  was  the  writ- 
ing which  she  refused  to  sign,  reference  to 
which  has  been  made  heretofore  in  this  opin- 
ion. The  bases  of  the  objections  were  that 
the  writing  was  not  binding  upon  defendants ; 
that  its  introduction  was  an  attempt  to  estab- 
lish a  trust  by  a  document  In  the  preparation 
of  which  defendants  had  no  hand ;  and  that 
It  was  a  self-servLng  declaration  of  the  plain- 
tiff. This  writing  was  offered  at  the  court's 
suggestion  as  a  part  of  the  testimony  of  Mr. 
Miller.  Its  contents,  of  course,  could  not 
bind  Mrs.  Canty.  It  was  merely  a  part  of  the 
declaration  to  her  by  Mr.  Miller  which  elic- 
ited the  reply  that  she  had  no  knowledge  of 
any  deed  executed  by  her  husband  as  his 
brother's  attorney  in  fact  purporting  to  vest 
title  to  the  timber  lands  in  her.  As  a  part 
of  the  conversation  it  was  admissible.  It 
merely  showed,  in  connection  with  the  rest 
of  Mr.  Miller's  testimony,  the  nature  of  the 
demand  made  upon  Mrs.  Canty. 

[t,  9]  Defendants  sought  to  introduce  a 
quitclaim  deed  from  J.  M.  Canty  to  Laura  A. 
Canty  for  the  declared  purpose  of  showing  a 
confirmation  of  the  earlier  deed  purporting 
to  have  been  made  by  him  through  his  attor- 
ney In  fact.  The  court  admitted  the  instru- 
ment in  evidence,  but  excluded  numerous  dec- 
larations in  the  deed  regarding  the  source 
of  the  money  with  which  the  land  was  origi- 
nally purchased,  the  alleged  Indebtedness  of 
J.  M.  Canty  to  his  sister-ln-law  and  other 
things  which  defendants  vainly  endeavored 
to  prove  to  the  court's  satisfaction  In  the 
trial  of  the  case.  The  ruling  excluding  these 
declarations  Is  assigned  as  error.  The  deed 
containing  these  recitals  was  dated  and  ac- 
knowledged April  4,  1903,  nearly  six  months 
after  the  commencement  of  this  action.  They 
were  not  admissible  as  declarations  against 
interest  or  otherwise.  J.  M.  Canty  admitted- 
ly had  no  interest  in  the  property  when  they 
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n-ere  made.  The  statements  sought  to  be 
Introduced  were  uot  against,  but  In  favor  of, 
the  title  of  his  successors.  Moreover,  they 
were  not  the  best  evidence  of  the  purported 
facts  recited  by  them,  and  they  amounted,  at 
best,  to  unsworn  declarations  of  one  not  a 
witness.  Such  recitals  were  very  properly 
excluded. 

No  other  alleged  errors  merit  analysis,  dls- 
-cussion  or  comment. 

The  Judgment  and  order  are  affirmed. 

We  concur:  ANGEUXym,  O.  J.;  HEN- 
SHAW,  J. ;   SHAW,  J.;   SLOSS,J. 

(175  Cal.  751)  °°°°^°°° 

FULLER  &  TODD  REALTY  CO.  v.  SUPERI- 
OR COUTfT  IN  AND  FOR  ALAMEDA 
COUNTY  et  al.     (S.  F.  8479.) 
(Supreme  Court  of  California.    Aug.  27,  1917.) 
MoBTOAOES  $=3571  —  Right  to  Review  of 
JuooMEN'i^— Person  Not  Pabty. 
A  judgment  of  forecloBure  will  not  he  re- 
viewed at  instance  of  one  holding  under  junior 
mortgage  recorded  before  notice  of  lis  pendens, 
who  wag  named  as  a  party  to  action  without 
being   summoned,   and   was   dismissed   from  it, 
since  his  interest  is  not  aSected  thereby. 

In  Bank.  Application  by  the  Fuller  &  Todd 
Realty  Company  for  writ  of  certiorari  to  be 
directed  against  the  Superior  Court  in  and 
for  Alameda  County  and  Hon.  Fred  V.  Wood, 
judge  thereof.    Denied. 

Femhoff  &  Sevier  and  Cedrlc  W.  Petersen, 
of  Pleasanton,  for  petitioner. 

PER  CURIAM.  Application  for  a  writ  of 
certiorari  to  review  a  Judgment  of  foreclosure 
of  mortgage  In  so  far  as  it  Is  claimed  to  af- 
fect petitioner,  a  Junior  mortgagee.  The  peti- 
tioner was  originally  made  a  party  defendant, 
as  one  claiming  some  Interest  as  purchaser  or 
mortgagee,  which  Interest  was  alleged  to  be 
subsequent  to  and  subject  to  the  lien  of  the 
mortgage  sought  to  be  foreclosed.  Petitioner 
alleges  that  it  was  never  served  with  sum- 
mons, and  never  had  notice  of  the  action  un- 
til the  time  for  appeal  from  the  Judgment  had 
expired. 

The  Judgment  given  recites  that  the  action 
was  dismissed  as  to  said  petitioner,  .with  the 
result  that  If  its  mortgage  was  recorded,  as 
is  alleged,  prior  to  the  recording  on  April  7, 
1914,  of  the  notice  of  lis  pendens  In  the  fore- 
closure action,  the  situation  Is  precisely  as 
It  would  have  been  If  petitioner  bad  never 
been  a  party  to  the  action,  and  Its  Interest  as 
a  mortgagee  is  In  no  way  affected  by  the 
judgment  of  foreclosure  or  the  sale  there- 
under. The  Judgment  given,  properly  con- 
strued, does  not  purport  to  bar  any  one  claim- 
ing under  defendant  Chase,  whose  Interest 
tn  the  premises  was  acquired  prior  to  the  Sl- 
ing for  record  of  the  notice  of  lis  pendens  on 
April  7, 1914,  and  was  properly  shown  on  the 
public  records. 

The  application  for  a  writ  is  denied.         1 


a76  CM.  752) 
MONO  COUNTY  v.  INDUSTRIAL  ACO. 
COMMISSION.    (Sac.  2597.) 

(Supreme  Court  of  CaUfomia.    Aug.  27,  1917.) 

1.  Mabteb  and  Servant  $=»364— Workmen's 
Compensation  Act — '•Lmplotee''— ••Hiee" 
— "Appointment  or  Hire"— "Appointed" 
—"Elected." 

.  The  duly  elected  and  qualified  sheriff  of 
Mono  county  was  not  an  "employee,"  within 
Workmen's  Compensution  Act  (St.  1913,  p.  284) 
§  13,  as  amended  bv  St.  1915,  p.  1081,  defining 
the  term  "employer'  as  the  state,  each  county, 
etc.,  who  has  any  person  "in  service  under  an 
appointment,"  etc.,  and  section  14  as  amended 
by  St  1915,  p.  913,  providing  the  term  "em- 
ployee," shall  be  construed  to  mean  every  person 
m  the  service  of  an  employer,  as  defined  by  sec- 
tion 13,  "under  any  appointment  or  contract  of 
hire  or  apprenticeship,  as  he  was  not  in  service 
under  an  "appointment,"  the  word  "appointed" 
not  being  equivalent  to  "elected"  or  including 
both  "appointed"  and  "elected,"  and  the  use  of 
the  word  "hire"  being  in  some  degree  indicative 
of  an  intention  to  exclude  elective  officers  in- 
vested with  a  portion  of  the  sovereign  power 
of  the  government. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  IMrst  and  Second  Series,  Appoint; 
Elect;    Employee;    Hire.] 

2.  Master  and  Servant  iS=3364— Workmen's 
Compensation  Act  —  Rb-Enactment  — 
Exclusion  of  Exception. 

Although  Workmen's  Compensation  Act  (St. 
1911,  p.  797,  !  6).  after  defining  the  term  "em- 
ployee" as  used  in  the  present  act  (St.  1915, 
p.  913),  expressly  excluded  from  the  definition 
any  state  or  county  officer,  failure  of  the  Legis- 
lature of  1913  to  include  in  the  present  act  the 
part  excluding  state  and  county  officers  did  not 
evidence  an  intent  that  they  should  be  included. 

In  Bank.  Certiorari  by  Mono  county 
against  the  Industrial  Accident  Commission 
to  review  an  award  made  under  the  Work- 
men's Compensation  Act  for  the  death  of 
James  P.  Dolan,  sherUI  of  Mono  county. 
Award  annulled. 

O.  F.  Hakes,  Dlst.  Atty.,  of  Bridgeport 
(Hartley  F.  Peart,  of  San  Francisco,  of  coun- 
sel), for  petitioner.  Christopher  M.  Bradley, 
of  San  Francisco  (Warren  H.  PiUsbury,  of 
Oakland,  of  counsel),  for  respondent.  John 
D.  Murphey,  of  Berkeley,  and  W.  H.  Metson, 
of  San  Francisco,  amlcl  curlse. 


SLOSS,  3,  James  P.  Dolan  was  the  duly 
elected  and  qualified  sheriff  of  Mono  county. 
In  July,  1915,  he  was  called  to  a  ranch  where 
depredations  had  been  committed.  While 
looking  for  the  offenders,  be  encountered  two 
men,  whom  he  accosted.  Tbey  opened  fire, 
and  inflicted  fatal  wounds  upon  him.  The 
commission  made  an  award  In  favor  of  his 
widow  and  against  the  coimty.  Upon  the 
petition  of  Mono  county,  this  court  ibsued  a 
writ  of  certiorari  to  review  the  award. 

Assuming  for  the  moment  that  the  sheriff 
Is  an  "employee"  of  the  county  within  the 
meaning  of  the  Workmen's  Compensation 
Act  (St.  1911,  p.  796),  we  see  no  merit  in  the 
petitioner's  contentions  that  the  Injuries  re- 
ceived by  Dolan  did  not  arise  out  of  or  in 
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tbe  course  of  bis  employment,  or  that  they 
were  caused  by  bis  willful  miisconduct. 

[1]  Tbe  only  question  worthy  of  considera- 
tion Is  whether  be  was  an  "employee"  within 
the  meaning  of  the  Worlcmen's  Compensation 
Act.  The  statute,  as  it  read  on  July  20, 1916, 
contained  these  definitions: 

"Sec.  13.  The  term  'employer'  as  nsed  in  sec- 
tions twelve  to  thirty-five,  inclusive,  of  this  art 
shall  be  construed  to  mean:  Tbe  state,  and  each 
county,  city  and  county,  city,  school  district 
and  all  public  corporations  •  •  ♦  therein, 
and  every  person,  firm,  voluntary  association, 
and  private  corporation  (including  any  public 
service  corporation),  who  has  any  person  in 
service  under  any  anpointment  or  contract  of 
hire,  or  apnrenticeship,  express  or  implied,  oral 
or  written,  and  the  legal  representatives  of  any 
deceased  employer.     (St.  1915,  p.  lOfil.) 

"Sec.  14.  The  term  'employee'  as  used  in  sec- 
tions twelve  to  thirty-five,  inclusive,  of  this  act 
shall  be  construed  to  mean:  Every  person  in  the 
service  of  an  employer  as  defined  by  section 
thirteen  hereof  under  any  appointment  or  con- 
tract of  hire  or  apprenticeship,  express  or  im- 
plied, oral  or  written,  including  aliens  and  also 
including  minors,  but  excluding  any  person 
whose  employment  is  both  casual  and  not  in  tbe 
usual  course  of  the  trade,  business,  profession 
or  occupation  of  his  employer,  and  also  exclud- 
ing any  employee  engaged  in  farm,  dairy,  agri- 
cultural, viticultural  or  horticultural  labor,  in 
•tocit  or  poultry  raising  or  in  household  domes- 
tic service."     (St  1015,  p.  913). 

Under  these  sections,  the  essential  condition 
of  the  relation  of  employer  and  employee  is 
"service  under  any  appointment  or  contract  of 
hire  or  apprenticeship."  Does  this  language 
describe  the  status  of  an  officer,  like  a  sher- 
iff, holding  his  office  by  virtue  of  an  election, 
taking  an  official  oath,  giving  an  official  bond, 
and  having  a  tenure  fixed  by  law?  Certainly 
such  an  officer  is  not  in  service  under  any 
contract.  "It  is  well  settled  that  salaried 
public  offices,  created  by  the  Legislature,  are 
not  held  by  contract."  Miller  v.  Kister,  6S 
Cal.  142,  8  Pac.  813;  Pennie  v.  Reis,  SO  Cal. 
266,  22  Pac.  176;  Blynn  v.  Oty  of  Pontlac, 
185  Mich.  35,  151  N.  W.  681.  Under  the 
statute  of  Connecticut,  which  defines  as  em- 
ployee "any  person  who  has  entered  Into  or 
works  under  any  contract  of  service  or  ap- 
prenticeship with  an  employer,"  It  has  been 
held  that  tbe  aherifl  is  not  an  employee,  be- 
cause the  relation  "between  him  and  the  pub- 
lic is  not  the  creature  of  contract,  nor  is 
the  office  itself  a  contract."  Sibley  v.  State, 
89  Conn.  682,  96  Atl.  161,  L.  B.  A.  191CC, 
10.S7. 

The  only  other  ground  upon  which  the 
sheriff  may  be  brought  within  the  terms  of 
our  statute  is  that  he  is  in  service  under  an 
"appointment  of  hire."  To  so  hold  would, 
however,  require  us  to  read  the  word  "ap- 
pointed" as  equivalent  to  "elected,"  or  as 
including  both  "appointed"  and  "elected." 
There  is  a  clear  and  well-understood  dis- 
tinction between  appointment  and  election. 
In  Wickersham  v.  Brittan,  93  Cal.  34,  28  Pac. 
792.  29  Pac.  51,  15  L.  R.  A.  106,  this  court 
said: 

"The  term  'election'  carries  with  it  the  idea 
of  a  choice,  in  which  all  who  arc  to  be  affected 


with  the  choice  participate;  whereas  from  the 
word  'appointment*  we  understand  that  the 
duties  of  the  appointee  are  for  others  than  those 
by  whom  he  is  appointed.  As  distinguished 
from  an  election,  an  appointment  is  generally 
made  by  one  person,  or  by  a  limited  number, 
acting  with  delegated  powers,  while  an  election 
is  the  direct  choice  of  all  the  members  of  the 
body  from  whom  the  choice  can  be  made." 

Continuing,  the  court  quoted  with  approval 
this  expression  from  the  opinion  in  Magrnder 
V.  Swann,  25  Md.  214 :  "No  latitude  of  con- 
struction can  justify  the  reading  of  'elected' 
as  the  synonym  of  'appointed.'"  See,  also. 
Conger  v.  Gilmer,  32  Oai.  75.  Not  only  had 
the  two  words  been  defined  Judicially,  but 
their  distinctive  meanings  were  commonly 
known  when  the  Legflslature  enacted  the 
Workmen's  Compensation  Act  We  would 
not  be  justified  in  saying  that  the  framers 
of  the  act  intended  to  extend  Its  scope  be- 
yond the  fair  and  settled  signification  of  the 
words  employe^d.  Furthermore,  the  use  of 
the  word  "hire"  in  sections  13  and  14  is,  in 
some  degree,  indicative  of  an  intention  to  ex- 
clude elected  officers  Invested  with  "a  portion 
of  the  sovereign  power  of  the  government  to 
toe  exercised  •  •  •  for  the  public  good.'' 
Sibley  V.  State,  supra.  If  the  sheriff  is  cov- 
ered by  the  terms  of  the  act,  there  Is  no 
ground  for  excluding  other  officers,  such  as 
the  governor,  the  attorney  general,  the  jus- 
tices of  this  court,  judges  of  the  superior 
court,  district  attorneys  or  the  like.  But 
such  officers  would  hardly  be  safd  to  be  in 
service  under  any  appointment  or  contract 
of  hire.  It  is  true  that,  in  a  sense,  every 
office  is  an  employment  U.  S.  v.  Morris,  2 
Brock,  103,  Fed.  Cfts.  No.  15,747.  But  the 
officer  is  not  an  employee,  within  the  mean- 
ing of  the  statute,  unless  he  is  in  service  un- 
der an  appointment  or  contract  of  hire.  The 
state,  and  every  governmental  subdivision, 
employs  many  persons  who  fall  within  the 
terms  of  the  definitions  contained  in  sections 
13  and  14.  But  the  language  of  the  act  would 
have  to  be  distorted  from  its  true  meaning 
to  include  in  tbe  definition  of  employees  sher- 
iffs and  like  elected  ofticers. 

[2]  Attention  is  Viirected  to  the  fact  that 
the  original  employers'  liability  act  (Stats. 
1911,  p.  707,  {  6),  after  defining  "employee" 
in  the  language  used  in  section  14  of  the  pres- 
ent act,  expressly  excludes  from  the  defini- 
tion "any  official  of  the  state  or  of  any  coun- 
ty ••  •  who  shall  have  been  elected  or 
appointed  for  a  regular  term  of  one  or  more 
years,  or  to  complete  the  unexpired  portion 
of  such  regular  term."  This  exception  is  not 
incorporated  in  the  act  now  in  force.  It  is 
argued  that,  by  expressly  excluding  elected 
officials,  the  Legislature  of  1011  indicated  itst 
understanding  that  without  such  exception 
the  general  language  would  have  included  tbe 
excepted  class.  And,  so  the  argument  pro- 
ceeds, when  the  Legislature  of  1013,  in  re- 
enacting  the  same  general  language  in  tlie 
new  act,  failed  to  exclude  elected  officers,  It 
sliowed  Its  intent  that  they  should  be  cover- 
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ed  by  tbe  law.  It  Is,  no  doubt,  the  general 
rule  tliat  provisos  or  exceptions  may  be  con- 
strued as  Indicating  tbat,  in  tbeir  absence, 
tbe  preceding  general  language  would  bave 
coyered  the  matter  Included  in  the  proviso 
or  exception.  S.  P.  v.  Paa  TeL  &  Tel.  Co., 
166  Cal.  244,  251,  135  Pac.  971.  But  this 
mode  of  interpretation  is  not  universal. 
"Tbe  limitation  upon  this  rule  is  that  it 
must  not  be  carried  too  far,  — that  an  excep- 
tion from  the  general  language  of  a  statute 
Is  sometimes  made  out  of  an  abundance  of 
caution,  and  not  to  indicate  that  without  tbe 
exception  its  subject-matter  would  come 
within  tbe  scope  of  tbe  act"  Tognazzinl  v. 
Jordan,  166  Cal.  19,  23,  130  Pac.  879, 881  (Ann. 
Cas.  19140,  655).  We  think  tbe  statute  of 
.1911  affords  an  appropriate  illustration  of 
the  kind  of  cases  to  which  this  limitation  is 
applicable.  The  fact  that  the  Legislature 
toolc  tbe  precaution  to  except  elected  officers 
from  tbe  provisions  of  the  act  of  1911  is  not 
a  sufficient  ground  for  stretching  the  preced- 
ing words  ("in  service  under  an  appoint- 
ment") to  cover  such  officers.  Still  less  rea- 
son is  there  for  holding  that  the  asserted 
meaning  of  tbe  woitt  "apirainted"  had  be- 
come so  fixed  by  the  addition  of  tbe  exclud- 
ing clause  that,  when  this  word  was  incorpo- 
rated In  a  new  statute  without  the  excep- 
titMi,  it  must  still  be  given  the  enlarged  mean- 
ing which,  as  is  claimed,  arose  from  tbe  now 
omitted  exception. 

Tlie  amendment  of  1915  to  section  14  (Stats. 
1915,  p.  913),  excluding  frmn  tbe  definition 
of  employee  certain  classes  of  deruties,  was 
not  in  force  at  the  time  of  Doian's  death.  It 
can  throw  no  light  upon  the  proper  interpre- 
tation of  the  section  enacted  in  1913.  Fur- 
thermore, we  do  not  think  tliat  the  exception 
tends  to  show  anything  more  than  tbat,  in  its 
absence,  deputies  of  clerks,  sheriffs,  or  con- 
stables would  be  included  in  the  diefinition  of 
employees. 

The  award  is  annulled. 

We  concur:  SHAW,  J.;  MELVIN,  J.; 
HENSHAW,  J. 


<m  CaL  7«) 

PURCEIiL  V.  FIRTH.     (L.  A.  3967.) 
(Supreme  Court  of  California.    Aug.  24,  1917.) 

1.  Bbokxbs  «=»86(1)— Right  to  Couuission. 

In  brokei's  action  for  commission  for  sell- 
ing land,  evidence  held  to  support  a  recovery. 

2.  Bbokebs  $s»63(2)— Right  to  Commission 
—Contract— "Co  N  suMMATE." 

Where  the  owner  of  land,  on  receiving  an 
inquiry  from  realty  brokers  in  tbe  interest  of 
a  prospective  purchaser,  wrote  the  brokers  stat- 
ing his  terms,  and  that  he  wonld  pay  the  regu- 
lar commission  of  5  per  cent  on  the  sale,  "when 
the  same  is  consummated,"  though  "consum- 
mate" means  to  bring  to  completion,  to  finish, 
to  perfect  to  achieve,  the  brokers'  commission 
was  earned,  though  completion  of  the  sale  was 
prevented  by  failure  of  perfect  title  or  by  the 


mere  will  of  the  owner;  the  purchaser  having 
been  ready,  willing,  and  able  to  meet  his  terms. 

[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Consum- 
mate.] 

Department  2.  Appeal  from  Superior 
Court,  Imperial  County;  Franklin  J.  Cole, 
Judge. 

.  Action  by  W.  J.  Purcell  against  Emll  Firth. 
From  Judgment  for  plaintiff,  and  order  deny- 
ing bis  motion  for  new  trial,  defendant  ap- 
peals.   Judgment  and  order  affirmed. 

Sheldon  Borden  and  Richard  J.  Culver, 
both  of  Los  Angeles,  for  appellant.  Conk- 
ling  &  Brown  and  Esbleman  &  Swing,  all  of 
El  Centro,  for  respondent. 

MELVIN,  J.  W.  J.  Purcell,  as  assignee  of 
Purcell-Sargent  Land  Company  (a  copartner- 
ship), sued  successfully  for  a  commissiou  al- 
leged to  have  been  earned  under  a  contract 
for  tbe  sale  of  real  estate.  Defendant  ap- 
peals from  tbe  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

It  appears  from  tbe  testimonjr  tbat  L.  J. 
Rose,  desiring  to  purchase  a  raucho  in  Im- 
perial county  known  as  "tract  85,  township 
15  south,  range  15  east,  S.  B.  M.,"  inquired 
of  Purcell-Sargent  Land  Company  regarding 
the  price  for  which  the  property  could  be  pur- 
chased. The  land  belonged  to  Emll  Firth,  a 
resident  of  Los  Angeles.  L,  J.  Rose,  the 
prospective  purchaser,  was  living  in  San 
Diego.  Tbe  real  estate  agents  resided  in  El 
Centro,  Imperial  county.  On  receiving  the 
.-eguest  for  information  regarding  the  land, 
Mr.  Sargent,  one  of  the  partners,  telephoned 
to  Mr.  Firth,  who  said  be  would  accept  1^140 
per  acre  for  the  ranch  upon  certain  terms. 
When  this  Information  was  communicated  to 
Mr.  Rose  he  deposited  $1,000  with  the  agents. 
Subsequently,  on  tbe  same  day,  April  12, 1913, 
Mr.  Flrtb  sent  a  telegram  to  tbe  agents  and 
also  a  letter.  The  following  quotations  from 
the  latter  writing  give  the  terms  of  the  pro- 
posed sale: 

"Supplementing  our  telephone  coDrersation,  I 
enclose  herewith  copy  of  a  night  letter  which  I 
am  sending  you  tonight  and  which  I  herewith 
confirm. 

"  'Will  take  for  tract  eighty  five  forty-four 
thousand  eight  hundred  dollars  on  terms  of 
seventy  five  hundred  cash,  eighty  six  hundred 
fifty  dollars  one  year,  eighty  six  hundred  fifty 
dollars  two  years,  subject  mortgage  of  twenty 
thousand  dollars,  as  per  phone.  See  letter  mail- 
ed today.     Wire  if  offer  is  accepted.' 

"As  stated  in  the  message,  I  will  take  $44,- 
800  or  $140  per  acre  for  the  320  acres,  •  »  • 
on  the  following  terms:  $7,500  cash;  $8,650 
on  or  before  one  year  and  $8,050  on  or  before 
two  years,  with  7%  interest  payable  semi- 
annually, to  be  evidenced  by  notes  and  secured 
by  trust  deed  on  said  property. 

"1  will  pay  you  the  regular  commission  of 
5%  on  the  sale  when  the  same  is  consummated. 

"My  price  on  the  land  is  $150  per  acre,  and 
this  offer  is  made  subject  to  immediate  accept- 
ance only.  If  you  make  the  sale,  have  the  pur- 
cliaser  deposit  10%  of  the  purchase  price,  or  all 
of    the    first    payment    in    the    First    National 
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Bank  in  escrow,  and  have  the  bank  wire  me  to 
that  effect" 

The  letter  also  described  in  detail  a  mort- 
gage on  the  land  for  $20,000  which  the  pur- 
chaser would  have-  to  assume  in  case  a  sale 
should  be  made.  The  sum  of  $1,000  paid  by 
Mr.  Rose  before  the  receipt  of  the  writings 
was  turned  over  to  the  First  National  Bank, 
the  escrow  holder  named  in  the  letter  from 
the  owner  of  the  land.  This  payment  was 
made  on  the  14th  of  April,  1913,  and  appel- 
lant insists  (while  respondent  denies)  that 
the  remaining  $6,500  necessary  to  make  up 
the  sum  of  $7,500  specified  in  the  letter  as  the 
amount  of  the  first  payment  was  never  de- 
posited with  the  bank  In  compliance  with  the 
contract  This  contention  of  appellant  is 
without  merit,  it  is  true  that  for  some  time 
the  sum  of  $1,000  was  all  the  money  that 
the  bank  had  received  on  behalf  of  Mr.  Rose, 
but  this  was  known  to  Mr.  Firth,  who  made 
no  objection,  until  the  deficiency  had  been 
maue  up.  Mr.  l^lrth  had  deposited  his  deed 
in  escrow  as  promised.  In  his  letter  to  tne 
bank  dated  April  17, 1913,  be  wrote,  after  giv- 
ing his  escrow  instructions: 

"If  you  cannot  comply  with  the  foregoing  In- 
BtructioDS,  please  return  all  papers,  together 
with  $1,000  deposited  with  you  by  Mr.  Rose  for 
my  account,  leas  expense." 

This,  according  to  respondent,  amounted  to 
a  waiver  of  any  failure  strictly  to  perform 
on  the  part  of  L.  J.  Rose,  but  In  truth  no 
waiver  was  necessary  as  no  particular  time 
had  been  fixed  for  the  payment  of  the  first 
installment  In  a  letter  to  the  Purcell-Sai^ 
gent  Land  Company,  dated  April  30,  1913,  de- 
fendant did  mention  the  fact  that  the  amount 
deposited  was  not  in  compliance  with  the 
terms  of  the  proposed  sale,  but  he  did  not 
withdraw  from  the  transaction  at  that  time 
and  indeed  when  he  wrote  the  letter  of  April 
30th  the  entire  amount  had  been  placed  in 
the  hands  of  the  escrow  holder  and  there  it 
remained  until  after  Mr.  Firth  had  ordered 
that  all  of  the  papers  be  returned  to  him. 
Before  defendant's  repudiation  of  the  agree- 
ment, Mr.  Rose  and  his  wife  had  executed 
and  delivered  to  Mr.  Firth's  escrow  agent  the 
trust  deed  and  notes  necessary  to  carry  out 
the  purchaser's  part  of  the  agreement.  The 
buyer  was  ready,  able,  and  willing,  as  the 
court  was  justified  in  concluding  from  the 
evidence,  to  accept  defendant's  deed  and  to 
take  the  land  subject  to  the  mortgage.  He 
entered  upon  the  property  and  expended  a 
considerable  sum  in  preparing  a  part  of  the 
land  for  the  planting  of  crops,  but  he  aban- 
doned further  work  of  this  sort  when  he 
discovered,  through  an  abstract  company's 
report,  that  there  was  an  outstanding  un- 
recorded lease  to  the  land  which  would  not 
expire  until  the  middle  of  June,  1913.  This 
cloud  on  the  title  had  not  been  disclosed  by 
the  vendor  in  his  letter  setting  forth  the 
terms  upon  which  he  would  dispose  of  the 
property.  There  was  also  a  pending  suit 
against  Henderson,  the  lessee,  by  the  own- 


er, to  foreclose  a  diattel  mortgage,  and  the 
abstract  company  refused  to  certi^  a  clear 
title  because  in  the  pleadings  in  that  case 
the  unrecorded  lease  was  referred  ta  While 
it  does  not  clearly  appear  whether  or  not 
Mr.  Firth's  attention  was  called  to  the  spe- 
cific objection  to  the  title  subject  to  the  lease, 
by  his  letters  to  the  bank  dated  May  3  and 
May  8,  1913,  he  declared  that  he  would  not 
complete  the  sale  unless  Mr.  Rose  was  wlU- 
iug  to  take  the  land  with  such  title  as  he 
was  able  to  convey.  That  there  was  objec- 
tion to  the  title  he  did  know;  that  be  had 
failed  to  disclose  the  existence  of  the  lease 
iu  his  letter  to  plalntlflT's  assignor  was  un- 
doubtedly true;  and  the  court  was  Justified 
in  believing  that  he  had  no  intention  of  clear- 
ing the  title. 

[1]  Under  the  foregoing  facts,  the  court 
properly  found  that  plaintiff's  assignor  in 
pursuance  of  its  agreement  did  find  and  pro- 
cure a  buyer  ready,  willing,  and  able  to  pur- 
chase the  pr(q)erty  on  the  terms  and  condi- 
tions fixed  by  the  owner,  and  that  therefore 
the  commission  had  been  earned. 

[2]  There  is  no  force  In  appellant's  con- 
tention that  the  commission  was  to  be  paid 
only  upon  the  passing  and  recording  of  a 
deed  from  Firth  to  Rose.  Great  stress  Is 
laid  by  appellant's  counsel  upon  the  language 
in  the  letter  to  the  land  company,  "I  will 
pay  you  the  regular  commission  of  5%  on  the 
sale  when  the  same  is  consummated."  It  is 
learnedly  argued  that  since  the  word  "con- 
summate" means  "to  bring  to  completion,  to 
finish,  to  perfect,  to  achieve,"  there  could  be 
no  fee  earned  by  the  agent  until  th'e  bargain 
had  been  executed  beyond  recall  by  both 
parties  to  the  agreement  It  is  cheerfully 
conceded  that  ordinarily  an  agent  earns  the 
fee  when  he  brings  to  the  seller  a  purchaser 
willing  and  able  to  accept  the  offered  transfer 
upon  the  stipulated  terms,  but  counsel  say 
that  this  is  quite  different  from  the  usual 
contract.  To  this  respondent's  representatives 
reply  that  the  words  "regular  commission" 
impart  a  promise  to  pay  when  the  ordinary 
services  for  which  real  estate  agents  are 
hired  have  been  performed.  There  can  be 
no  doubt  that  contracts  may  be  and  frequent- 
ly are  executed  by  the  terms  of  which  a  real 
estate  agent's  commission  is  made  to  depend 
upon  the  actual  sale  of  the  property  involved. 
We  think  that  the  contract  before  us,  how- 
ever, fairly  interpreted,  is  not  the  sort  of 
agreement  which  appellant  would  have  us 
find  It  to  be,  but  that  it  is  a  broker's  an! 
his  client's  usual  arrangement  for  the  pay- 
ment of  the  former's  compensation  for  se- 
curing a  desirable  buyer.  It  greatly  resem- 
bles the  writings  considered  by  the  District 
Court  of  Appeal  in  Sbepberd-Teague  Co.  v. 
Hermann,  12  Cal.  App.  394,  107  Paa  622. 
The  agent's  claim  in  that  case  was  based  up- 
on two  written  instruments  executed  by  the 
defendant,  in  one  of  which  the  payment  of 
a  commission  is  promised  "in  the  event  this 


Digitized  by 


Google 


CaL) 


PALM  V.  PLANADA  DEVELOPMENT  CX5RP. 


381 


esdiange  is  made"  And  in  a  modifying  docu- 
ment a  deflnlte  snm  of  money  is  specified  as 
the  amonnt  to  be  paid  "in  tbe  event  the  trade 
Is  consummated."  No  exchange  of  proper- 
ties ever  took  place,  yet  tbe  District  Court 
of  Appeal  held  that  the  agreement  was  the 
usual  one  between  the  Intending  seller  of  real 
property  and  bis  broker,  such  as  is  describ- 
ed and  analyzed  in  such  cases  as  Phelps  t. 
Prusch,  83  CaL  627,  23  Pac.  1111.  It  was 
Justly  decided  that  the  language  of  the 
agent's  authorization  must  be  read  in  tbe 
light  of  the  evident  purposb  of  emplojrlng 
him,  which  was  the  securing  of  a  valid  and 
binding  acceptance  of  bis  principal's  offer; 
that  having  done  this  he  had  performed  the 
only  consummation  within  his  power ;  and 
that  the  final  consummation  involved  In  tbe 
exchange  of  deeds  was  one  over  which  the 
plaintiff  bad  no  control.  In  tbe  case  at  bar 
the  agent  had  not  only  procured  a  purchas- 
er, but  that  buyer  had  partially  executed  the 
agreement  of  sale  by  meeting  all  of  the  pro- 
posals contained  In  tbe  Instructions  ot  the 
Intending  seller  to  tbe  holder  of  tbe  docu- 
ments in  escrow.  Clearly  the  fee  had  been 
earned. 

Whether  tbe  sale  was  prevented  by  tbe 
failure  of  perfect  title  or  by  the  mere  will 
of  tbe  vendor  makes  no  difference.  In  ei- 
ther case  tbe  compensation  bad  been  earned 
by  the  agent  Smith  v.  Schiele,  93  Cal.  144, 
28  Pac.  857 ;  Phelan  v.  Gardner,  43  Cal.  306- 
311;  Justy  V.  Erro,  16  Cal.  App.  519-522, 
117  Pac.  676;  Nellson  v.  Lee,  60  Cal.  555; 
Stanton  v.  Carnahan,  16  Cal.  App.  627-629, 
U5  Pac.  339. 

No  other  alleged  errors  merit  discussion. 

The  Judgment  and  order  are  afiirmed. 

We  concur:  HENSHAW,  J.;  LORIGAN,  J. 


(175  Cal.  771) 

PALM  v.  PLANADA  DEVELOPMEfJT 
COUP.     (Sac.  2302.) 

(Supreme  Court  of  California.    Aug.  28,  1917.) 

1.  Appeal  and  Error  €=»1161(2)— .Amount  of 
Jddgment-^Redcction. 

In  an  action  on  a  common  connt  for  work 
and  labor  performed,  a  judgment  for  plaintiff  for 
$20  more  than  was  pleaded  or  proved  must  be 
reduced  by  such  amount  on  appeal. 

2.  Stipulations   €=»14(12)— Construction. 

In  an  action  on  a  contract,  plaintiff  charged 
that  defendant  was  bound  to  furnish  plaintiff 
with  $3,500  worth  of  work,  and  it  only  furnish- 
ed work  amounting  to  $3,106.62  to  plaintiffs 
damage  in  the  sum  of  $393.38.  Tbe  court  found 
that  $493.38  wag  the  difference  between  the 
amount  of  work  which  defendant  was  to  furnish 
and  the  value  of  that  which  it  furnished,  and 
that  s'nch  amount  was  stipulated  by  defendant's 
counsel  to  be  the  amount  of  the  difference.  The 
stipulation  was  not  one  to  the  effect  that  defend- 
ant had  furnished  only  $3,006.62  worth  of  work, 
but  was  simply  a  stipulation  that  plaintiff  "was 
entitled  to  receive"  that  sum  for  work  done. 
BM,  that  the  finding  was  not  warranted. 


3.  Damages  «=62(3)— Bbeach  or  Contbaot— 
Amount— Statute. 
Under  Civ.  Code,  i  8300,  declaring  that  for 
breach  of  contract  the  measure  of  damages  is 
the  amount  which  will  compensate  for  all  detri- 
ment proximately  caused  thereby,  and  section 
3358,  declaring  that  no  one  can  recover  greater 
damages  for  a  breach  than  he  might  have  gained 
by  tbe  full  performance,  plaintiff  could  not  re- 
cover $1,000  for  time  lost  while  waiting  for  de- 
fendant to  perform  his  contract  to  furnish  bim 
work  amounting  to  $3,500,  on  a  showing  that 
during  that  time  he  was  obliged  to  refuse  other 
offers  for  work  which  would  have  brought  him  a 
profit  of  more  than  $1,000. 

In  Bank.  Appeal  from  Superior  Court, 
Merced  County  j  E.  N.  Rector,  Judge. 

Action  by  A.  Palm  against  the  Planada  De- 
veloiMnent  Corporation.  Judgment  for  plain- 
tiff, and  defendant  aK>«als.  Modified,  and 
affirmed. 

Flint  ft  Jntten  and  D.  S.  Mackay,  Jr.,  all 
of  Los  Angeles,  for  appellant  Farrar  ft  Ma- 
hon,  of  Merced,  for  respondent 

HENSHAW,  J.  Plaintiff's  complaint 
charged  upon  three  causes  of  action.  The 
following  statement  of  them  Is  sufficient  for 
tbe  consideration  here  to  be  bad :  Plain- 
tiff had  entered  into  a  written  agreement 
with  defendant's  predecessor,  under  which 
be  was  to  dig  for  it  a  well  a  thousand  feet 
deep,  If  necessary,  to  secure  a  fiow  of  wa- 
ter satisfactory  to  defendant's  predecessor. 
Thereafter  defendant  and  plaintiff  entered 
into  an  agreement  substituted  for  tbe  ear- 
lier one,  whereby  It  was  contemplated  that 
plaintiff,  instead  of  digging  one  well  of  a 
tbousand  feet  depth,  "will  undertake  the 
drilling  of  shallow  wells  ♦  ♦  •  until  the 
anwunt  of  $3,500  that  would  have  become 
due  and  payable  for  aforesaid  one  thousand 
foot  well  shall  have  been  made  up."  In  his 
first  cause  of  action  plaintiff  alleged  that  he 
had  in  tbe  matter  of  digging  these  wells  done 
work  for  which  be  had  not  been  wholly  paid. 
Upon  tbe  trial  of  this  cause  tbe  court  found 
that  there  was  due  to  plaintiff  for  work  thus 
actually  performed  tbe  sum  of  $216.62,  and 
this  determination  is  accepted  without  ques- 
tion by  appellant. 

[1]  Tbe  second  cause  of  actioa  was  in 
effect  a  common  count  for  $78.99  for  work 
and  labor  performed  by  plaintiff  In  repair- 
ing a  pump  for  defendant.  This  cause  was 
somewhat  inartifldally  stated.  However, 
sufficieot  was  alleged  to  pass  general  demur- 
rer. Trial  was  bad  upon  it,  and  the  court 
found  thereon.  But  In  so  finding  It  gave  a 
Judgment  for  $20  more  than  was  pleaded 
or  proved.  The  Judgment  roust  be  reduced 
by  this  amount. 

[2]  Tbe  third  cause  of  action  cbarged  In 
effect  tliat  defendant  was  bound,  under  its 
contract,  to  furnish  plaintiff  with  $3,500 
worth  of  work,  but  that  In  fact  "plaintiff 
was  only  furnished  by  defendant  sufficient 
work  to  aggregate  to  him  the  sum  of 
$3,106.62."    It  is  further  alleged  th&t  by  rea- 
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son  of  this  refusal  plaintiff  suffered  damage: 
First,  In  tbe  sum  of  $393.38 ;  and,  second,  "In 
the  further  sum  of  $1,000  for  time  lost  by 
plaintiff  while  waiting  for  defendant  to  fur- 
nish to  plaintiff  work  sufBclent  to  enable 
him,  the  said  plaintiff,  to  perform  the  con- 
ditions of  said  contract  by  plaintiff  there- 
under to  be  performed."  The  court  found 
that  $493.38  was  the  difference  between 
$3,500,  the  amount  in  value  of  the  work 
which  defendant  was  to  furnish  plaintiff,  and 
the  value  of  the  amount  of  work  •which  de- 
fendant actually  did  permit  plaintiff  to  per- 
form, and  the  findings  declare  that  this 
amount  "was  stipulated  by  counsel  for  de- 
fendant in  oj)en  court  to  be  the  exact  amount 
of  said  difference."  It  will  be  remembered 
that  the  complaint  itself  charged  this  differ- 
ence as  being  $393.38.  Tlie  stipulation  to 
which  the  court  thus  makes  reference  does 
not  bear  out  the  court's  statement  of  its  pur- 
port and  effect.  It  w^s  not  a  stipulation  that 
defendant  had  furnished  only  $3,006.62 
worth  of  work,  but  it  was  simply  a  stipula- 
tion that  "the  plaintiff  was  entitled  to"  re- 
ceive the  sum  of  $3,006.62  for  his  work  In 
digging  or  drilling  three  wells."  This  stipu- 
lation was  made  in  reference  to  the  trial  of 
the  first  cause  of  action,  and  It  Is  a  stipu- 
lation only  as  to  the  amount  which  the  plain- 
tiff "was  entitled  to  receive,"  and  not  at  all 
as  to  the  amount  of  value  of  the  work  which 
defenidant  had  furnished.  For  aught  that 
appears  to  the  contrary,  the  amount  which 
the  plaintiff  was  entitled  to  receive  might 
have  been  materially  reduced  by  set-offs  ad- 
Justed  between  the  parties  during  the  prog- 
ress of  the  work.  Clearly  defendant  is  not 
bound  by  this  stipulation  in  the  trial  of  the 
third  cause  of  action,  and  the  only  evidence 
upon  the  matter  is  that  supporting  plain- 
tUTs  pleading  to  the  effect  that  that  amount 
was  $393.38.  The  court  allowed  four-fifths 
of  the  amount,  or  80  per  cent  of  it,  pre- 
sumably as  profits  which  would  have  accrued 
to  plaintiff  if  the  work  had  been  given  him 
to  do.  Accepting  this  basis  for  an  estimate 
of  the  profits,  plaintiff  clearly  was  entitled 
to  but  80  per  cent,  of  $.393.38,  or  $314.68. 
The  award  of  $394.70  as  loss  of  profits  should 
therefore  be  reduced  to  $314.68. 

[3]  There  is  no  basis  whatsoever  for  the 
added  award  of  $1,000  damages  "for  time 
and  work  lost  by  plaintiff  while  waiting  for 
defendant  to  furnish  to  plaintiff  work  suffi- 
cient to  enable  plaintiff  to  perform  the  con- 
ditions of  his  contract,"  and  it  is  incompre- 
hensible how  the  court,  in  view  of  the  plain 
language  of  our  Code,  should  have  granted 
it  The  evidence  of  plaintiff  was  that  it 
would  have  taken  him  three  months,  or  in 
other  words  that  he  would  have  had  three 
mohths'  additional  work,  if  defendant  had 
given  him  added  work  to  measure  up  in  value 
to  the  $3,500;  that  he  waited  around  for 
three  weeks,  after  finishhig  the  last  well, 


expecting  to  receive  this  new  employment; 
that  during  this  time  he  was  obliged  to  re- 
fuse offers  to  dig  wells  elsewhere;  specifical- 
ly to  dig  four  wells  of  about  300  feet  depth, 
upon  each  of  which  he  would  have  made 
$800  or  $900,  and  to  dig  another  well  of 
greater  depth,  for  which  he  was  to  receive 
80  acres  of  land.  He  further  testified  that 
his  actual  damages  were  vastly  greater  than 
$1,000,  as  plainly  they  would  have  been  (if 
In  point  of  law  they  were  damages  at  all), 
since  each  of ,  the  four  wells  would  have 
brought  him  as  profit  $800  or  $900.  Mani- 
festly if  such  evidence  is  admissible  to 
swell  the  damages  for  a  brea<*  of  contract, 
he  could  have  impoverished,  and  indeed 
bankrupted,  the  defendant  by  merely  In- 
creasing the  showing  of  the  working  con- 
tracts •which  he  could  have  taken.  Our  law, 
however,  contemplates  no  such  measure  of 
damage,  and,  indeed,  distinctly  forbids  it 
The  Civil  Code  (section  3300)  declares  that 
for  the  breadi  of  an  obligation  arising  on 
contract,  the  measure  of  damages  is  ttiB 
amount  which  will  compensate  the  party 
aggrieved  for  ajl  detriment  proximately 
caused  thereby;  and  that  there  may  be  no 
manner  of  doubt  as  to  the  Interpretation  to 
be  put  upon  this  language,  section  3358  of  the 
same  Code  further  declares  that: 

"Notwithstanding  the  proWsions  of  this  chap- 
ter, no  person  can  recover  a  greater  amount  in 
damages  for  the  breach  of  an  obligation  than  he 
could  have  gained  by  the  full  performance  there- 
of on  both  sides." 

The  exceptions  to  this  general  rule  have 
no  application  to  a  contract  such  as  this. 

It  follows  herefrom  that. from  the  Judg- 
ment given,  the  award  of  $1,000  damages 
must  be  stricken  out  The  award  of  $493.33 
must  be  reduced  to  $314.68.  The  award  of 
$08.99  must  be  reduced  to  $78.99.  So  modi- 
fled  and  reduced,  the  Judgment  will  stand 
affirmed,  and  defendant  will  recover  its  costs 
on  this  appeal. 

We  concur:  ANGELIXXTTI,  O.  J.;  MBL- 
VIN.J.;  LORIGAN,  J.;  SHAW,  J.;  SliOSS.J. 

(176  Cal.  78S) 
PEOPLE  V.  FRYER.     (Cr.  2061.) 

(Supreme  Court  of  California.     Aug.  28,  1917. 
Rehearing  Denied  Sept.  27,  1917.) 

1.  Cbiminal  Law  $=>42  —  Iitmunitt  —  Seit- 
Incrimination— Statute. 

Under  Pen.  Code,  §  1324,  providing  for  im- 
munity to  a  witness  whose  testimony  may  in- 
criminate himxelf  where  defendant,  charged 
with  murder,  bad  been  called  as  a  witness  on 
preliminary  eiamiuation  of  another,  and  had 
Lren  sworn  and  testified,  incriminating  himself, 
without  a  word  of  instruction  as  to  his  rights, 
the  statute  not  having  been  read  to  him,  de- 
fendant was  thereafter  immune  from  prosecu- 
tion. 

2.  Statutes   «=>118(1)— Titlb— SarFicKKCT. 

The  title  of  Pen.  Code,  S  1324,  "An  act  to 
add  a  new  section  to  the  Penal  Code,  to  be  num- 
bered section  1324,  relating  to  testimony  of  wit- 
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ness  refusing  to  answer  on  the  ground  that  mieh 
answer  will  incriminate  himself'  (St.  1911,  p. 
485),  is  sufficient,  though  it  does  not  contain  any- 
thing about  the  granting  of  immunity  or  any- 
thing about  when  the  state  will  refuse  to  prose- 
cute a  person  charged  with  crime. 

Angelotti,  O.  J.,  and  Lawlor  and  Lorlgan,  JJ., 
dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Trinity  County;  James  W.  Bartlett,  Judge. 

Loren  A.  Fryer  was  convicted  of  murder, 
and  from  the  Judgment  and  an  order  deny- 
ing his  motion  for  new  trial,  he  appeals. 
Judgment  and  order  reversed. 

PER  CtTBIAM.  Ehie  to  a  division  of  opin- 
ion of  the  Justices  of  the  Third  appellate 
district,  this  appeal  was  transferred  to  this 
court  for  decision.  -  With  the  records  of  the 
case  came  the  following  opinion  of  Chlpman, 
Presiding  Justice,  which  is  adopted  as  the 
opinion  of  this  court  and  for  the  reasons 
therein  given  the  Judgment  and  order  ap- 
pealed from  are  reversed: 

"Defendant  was  convicted  of  the  murder  in 
the  first  degree  of  one  Lem  Sing,  and  was  sen- 
tenced to  life  imprisonment.  He  appeals  from 
the  judgment  and  from  the  order  denying  his 
motion  for  a  new  trial. 

"The  deceased  was  a  Chinaman  engaged  in 

51acer  mining  near  the  town  of  Weaverville, 
'rinity  county.  The  evidence  showed  that  de- 
ceased was  wantonly  murdered  by  defendant  for 
the  purposes  of  robbery.  It  is  not  contended 
that  the  evidence  was  insufficient  to  justify  the 
verdict 

"It  appears  that  one  Ray  Glenn  was  com- 
plained against  for  the  murder  of  this  same  per- 
son^ Lem  Sing,  and  that  at  his  preliminary  ex- 
amination this  defendant  was  called  as  a  wit- 
ness, sworn,  and  examined,  and  he  then  and 
there  testified  to  facts,  in  response  to  questions 
propounded  by  the  district  attornpy,  which  in- 
criminated himself;  that  previous  to  bis  tes- 
tifying, he  was  not  instructed  as  to  his  consti- 
tntional  rights  in  nny  manner,  nor  wag  section 
1324  of  the  Penal  Code  read  to  him  by  any  per- 
son. 

"The  trial  of  the  cause  was  set  for  March  20, 
1916,  and  on  that  day  before  the  examination 
and  impanelment  of  the  jury,  defendant's  coun- 
sel moved  to  dismiss  the  information  on  the 
grounds  that  at  the  preliminary  examination 
of  said  Ray  Glenn,  this  defendant  was  colled 
as  a  witness  and  was  compelled  to  and  did  ^ive 
incriminating  evidence  against  himaolf.  and  that 
the  provisions  of  section  l.'?24  of  the  Ponal  Code 
were  not  complied  with,  the  same  being  a  re- 
newal of  the  motion  previously  made  on  Feb- 
ruary 14,  lOlfi,  at  the  arrnignment  of  defend- 
ant. After  the  verdict,  defendant  moved  in  ar- 
rest of  judgment  on  the  ground  that  the  court 
had  no  juris<liction  of  the  offense  charged ;  al- 
so moved  for  a  new  trial  on  all  the  frrounds 
above  stated.     The   motions  were  denied. 

"At  the  hearinR  of  defendant's  motion  made 
at  the  commencement  of  the  trial,  defendant 
testified  that  he  was  16  years  old ;  that  before 
being  called  as  o  witness  at  the  preliminary 
examination  of  Ray  Olnnn,  he  had  several  con- 
versations with  the  district  attorney  and  also 
juat  before  he  was  called  to  testify. 

"  'Q.  Did  he.  at  any  of  these  conversations, 
or  at  that  conversation,  state  to  yon  anythinR 
in  regard  to  your  rights  as  a  witness  in  this 
matter?  A.  No,  sir.  Q.  Did  he  give  you  any 
inatmctions  or  advice  in  reference  to  your  tes- 
tifying in  that  case?  A.  Well,  he  gave  me  a 
little  advice— what  I  would  call  advice. 

"  llr.  Threshie:  Q.  Previous  to  your  testify- 


ing and  at  the  last  consultation  yon  had  with 
the  district  attornev,  what  did  you  say  in  ref- 
erence to  that,  if  anything?  A.  I  told  him  I 
wouldn't  appear  against  Ray.  Q.  What  did  he 
say?  A.  He  told  me  I  didn't  know  what  that 
meant  Q.  What  'appear'  meant?  A.  Yes,  sir. 
Q.  What  did  you  say?  A.  I  told  him  I  did.  Q. 
Ddd  he  at  that  time  instruct  you  in  any  manner 
as  to  your  rights  under  the  law,  as  a  witness? 
A.  No,  sir.  Q.  At  the  preliminary  hearing  of 
Ray  Glenn  who  called  you  as  a  witness — who 
came  after  yon?  A.  Mr.  Bigelow  (the  sheriff). 
Q.  What  did  he  do?  A.  He  came  down  there 
and  unlocked  the  door  and  brought  me  up.  Q. 
Did  he  say  to  you  what  vou  were  wante<l  for? 
A.  No,  sir.  *  •  *  Q.  When  you  were  in  the 
courtroom,  I  will  ask  you  whether  or  not  you 
were  called  as  a  witness  and  placed  upon  the 
witness  stand?  A.  I  was.  Q.  At  that  time  did 
you  receive  any  instructions  from  the  district 
attorney,  the  magistrate  holding  the  hearing,  or 
anybody  in  regard  to  your  rights?  A.  No,  sir, 
Q.  Did  you  or  did  you  not  then  testify  in  the 
case?    A.  I  did.' 

"The  evidence  taken  at  the  Glenn  preliminary 
was  introduced.  The  testimony  there  given  by 
defendant  Fryer  was  that  he  personally  killed 
the  deceased  in  pursuance  of  a  scheme  concocted 
by  him  and  Glenn  to  rob  the  mine  of  deceased 
and  other  mines.  After  the  people  had  rested, 
Sheriff  Bigelow  was  recalled  by  Glenn's  attor- 
ney. He  had  previously  testified  that  Fryer  had 
made  a  statement  to  him  that  Glenn  had  pro- 
posed to  Fryer  to  rob  certain  mines,  including 
deceased's  mine.  On  his  recall,  Bigelow  tes- 
tified that  'he  had  conversation  with  him  (Fryer) 
a  good  many  times,'  that  he  had  a  conversation 
with  him  shortly  before  Glenn's  preliminary 
examination :  'Q.  What  was  that  conversation? 
A.  Well,  I  was  out  working  on  the  books;  and 
I  let  him  out  for  exercise,  and  he  rapped  on  the 
window  and  called  me  to  the  door  and  said  he 
had  decided  to  tell  the  truth,  and  I  said  "All 
right,"  and  he  said  "Mr.  Glenn  was  not  over 
when  this  robbery  or  murder,"  I  forget  which 
way  he  worded  it — "was  committed ;  I  did  it  my- 
self." Q.  Did  he  say  anything  in  connection 
at  that  as  to  whether  or  not  Mr.  Glenn  was 
connected  with  it  in  any  way?  A.  He  said  he 
went  over  to  the  mine  in  the  morning,  and  the 
Chinaman  ordered  him  out  of  the  mine,  and  I 
asked  him  why  the  Chinaman  onlered  him  out 
of  the  mine,  and  he  said  he  didn't  know.  I 
was  sitting  down,  and  he  said,  "He  made  a 
rush  at  me  and  hit  me  with  the  flat  part  of  the 
shovel,  and  my  head  has  been  sore  ever  since," 
and  he  knocke<l  him  out  for  a  while  and  when 
he  came  to,  he  said :  "I  will  just  come  hack 
and  FCt  you,  you  Cliinese  son  of  a  bitch." '  Wit- 
ness further  testified :  'The  bov  told  me  in 
the  morning,  and  then  acnin  he  told  me  different 
He  contradicted  his  story  acain  in  the  ofter- 
noon.'  I>nter,  as  we  have  seen.  Fryer  testified 
at  the  Glenn  preliminary  implicating  Glenn. 
Among  other  stories  told  by  him  was  one — that  a 
number  of  Chinamen,  'had  hired  him  to  kill 
r^em  Sine.'  Tliis  was  substantially  all  the  evi- 
dence taken  at  the  Glenn  preliminary.  There 
was  then  introduced  in  support  of  the  motion 
the  evidence  token  at  Fryer's  prelimiuarv  ex- 
amination. Mr.  Threshie  npDParinc  for  dofond- 
ant.  defendant  did  not  testify  at  his  prelimi- 
nary hearine.  The  testimony  consisted  in  onrt 
of  statements  made  by  drfeiidant  to  the  ilistriot 
attorne.v.  the  lilierifF.  and  li's  denut.v.  in  which 
he  narrated  with  particularity  his  movements 
on  the  day  of  the  murder  and  when  and  how  and 
why  he  killed  the  decenscfl. 

"It  appeared  that  defendant  was  taken  into 
custody  about  0  o'clock  on  the  morning  of  N'o- 
vember  12th,  three  days  after  the  killing.  Rome 
facts  had  previously  been  elicited  pointing  to- 
wards defendant  as  having  some  knowledge  of 
or  connection  with  the  crime.  On  this  morning. 
after  having  made  some  statement  to  the  dintrict 
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attorney  and  sheriff  concerning  bis  movements 
on  November  9th,  stating,  among  other  things, 
that  he  had  been  out  bunting  on  that  morning 
and  was  in  the  neighborhood  of  the  T^m  Sing 
mine,  he  consented  to  go  with  the  officers  and 
show  them  the  route  he  traveled.  This  he  did, 
and  it  corresponded  to  a  particular  point  where 
he  crossed  a  gulch,  with  the  trades  which  th« 
oSicers  had  followed  by  back-tradcing  from  the 
point  near  where  the  body  of  Lem  Sing  was 
found.  At  this  point  of  divergence  there  were 
no  tracks  found  leading  in  the  direction  which 
defendant  said  he  had  taken,  but  the  trail  from 
that  point  led  to  the  place  from  which  he  shot 
deceased.  There  was  evidence  that  the  track* 
made  in  the  snow  cnrreHponded  with  the  tracks 
made  by  the  shoes  defendant  was  wearing  as  was 
shown  b.v  npilring  thom  to  the  tracks  with  de- 
fendant's consent.  The  district  attorney  learned 
before  the  information  was  filed  that  defendant 
was  seen  by  a  schoolicirl  on  November  9th  go- 
ing towards  the  T^m  Sing  mine  with  a  gun. 

"The  comnlnint  in  the  justice's  court  against 
Pryer  was  filed  on  November  20.  1915.  and  his 
prel'minnry  exsminaHon  did  not  take  place 
until  January  IS.  1916.  The  complaint  against 
<ilenn  wns  filed  November  22d.  and  his  prelim- 
inary examinntion  was  held  on  December  8, 
1915.  The  information  against  Fryer  was  filed 
February  7,  1916. 

"From  the  foregoing  it  will  appear  that  de- 
fendant, while  io  jail  upon  the  charge  of  mur- 
der and  In  the  custody  of  the  sheriff,  was  taken 
before  the  magistrate  without  counsel  to  tes- 
tify in  a  case  wherein  Ray  Glenn  was  charged 
by  a  complaint  duly  filed  with  hnvina  mur- 
dered this  same  T/era  Ring.  There  was  then  on 
file  in  the  justice's  court  a  comnlaint  axainst 
Fryer  for  the  same  crime.  But  the  information 
affninst  Fryer  was  not  filed  until  the  following 
February.  It  does  not  annear  when  an  infor- 
mntinn  wns  filed  airninst  Glenn. 

"The  principal,  indeecl  the  only,  witness  whose 
testimony  in  anv  way  implicated  Glenn  was 
the  defendant  Fr.ver.  There  can  be  no  doubt 
hut  that  Glenn  was  held  to  answer  nnon  the  tes- 
timony of  Pryer.  And  the  question  is  fairly 
presented  whether,  under  the  provisions  of  sec- 
tion ].'»24  of  the  Penal  Code,  the  motion  should 
have  been  ernnted.  That  the  exsct  situation 
of  Fryer  at  the  time  he  was  called  to  testifv 
may  be  known,  we  quote  from  the  record  of 
the  Glenn  preliminary  examination: 

"  'Court :  Are  you  ready  to  proceed,  gentle- 
men? 

"  •^\r.  Reid :  Yes,  sir.  We  ask  that  Mr. 
Woo-'hury  be  appointed  as  reporter  in  this  case. 

"  'Mr.  Given:  No  objection  at  all  your  honor. 
<Mr.  Woodbury  was  sworn.) 

"'Mr.  Reid:  The  court  will  inform  the  de- 
fendant (Glenn)  aa  to  bis  rights  as  to  connsel 
and  'o  fo'th. 

"  'Mr.  Given :  That  has  already  been  done. 
There  is  no  use  taking  up  time  doing  it  any 
further.     I  represent  the  defendant 

"'Mr.  Reid:   Call  T/oren  Fryer. 

"  'Court :  Tou  do  solemnly  swear  the  testimony 
yon  will  give  in  the  case  now  pending  before 
this  court,  wherein  the  people  of  the  state  of 
California  is  plaintiff  and  Ray  Glenn  is  de- 
fendant, shall  be  the  truth,  the  whole  truth,  and 
nothine  but  the  truth,  so  help  you  God. 

"'Toren  Allen  Fryer:    Yes,  sir. 

"'Mr.  Reid:  What  is  your  name?  A.  Tjoren 
Allen  Fryer.  Q.  Fow  old  are  you?  A.  I  will 
be  16  on  the  21st  of  December.' 

"The  witness,  in  respon.»c  to  Questions,  then 
narrated  the  story  of  his  crime  in  response  to 
onestions  put  bv  the  district  attorney,  and 
Glenn's  connection  with  it.  We  have  in  an 
•earlier  part  of  this  opinion  quoted  from  the  tcs- 
■timony  of  defendant  given  at  the  hearing  of  the 
motion  which  is  undisputed.  He  there  states 
that  he  had  a  conversation  with  the  district  at- 
torney the  morning  of  the  preliminary  hearing 


of  Glenn  or  the  evening  before,  and  that  nei* 
ther  then  nor  when  he  was  called  before  the 
magistrate  was  he  given  any  advice  or  instruc- 
tions as  to  his  rights  as  a  witness  or  with  ref- 
erence to  his  testifying.  As  having  some  pos- 
sible bearing  upon  the  question,  it  may  be  stated 
further  that  on  November  13,  1915,  Fryer  made 
a  statement  in  the  district  attorney's  office  in 
the  presence  of  the  district  attorney,  W.  R. 
Bigelow  (sheriff),  Harvey  Bigelow,  Loren  AUca 
Fryer,  and  Frank  I.  Woodbury  (stenographer). 
This  statement  was  introduced  at  the  Fryer 
preliminary,  but  was  objected  to  by  defendant's 
counsel  on  tho  ground  that  no  proper  foundation 
was  laid  for  it.  In  this  statement  or  confession. 
Fryer  narrated  the  circumstances  of  the  killing; 
claimed  that  he  was  hired  to  do  it  by  some 
Chinamen,  but  did  not  in  any  way  implicate 
them. 

"We  made  an  effort  to  ascertain  the  scope  of 
section  1324,  Penal  Code,  in  People  v.  Knowtes, 
27  Cal.  App.  498.  155  Pac.  137.  In  that  case, 
Knowles  vaa  one  of  a  number  of  persons  being 
investigated  on  the  chareo  of  offering  a  bribe 
to  an  officer  which  was  alleged  to  have  been  re- 
ceived by  that  officer  in  connection  with  the 
granting  of  a  certain  liquor  license.  He  waa 
cnlU'd  before  the  grand  jury  and  sworn  and  ex- 
amined. Before  testifying,  he  was  told  by  the 
district  attorney  the  purpose  of  the  investiga- 
tion and  that  he,  Knowles,  was  one  of  the  par- 
ties being  investigated.  Ho  was  cautioned  ia 
certain  particulars,  but,  as  we  held,  not  in  con- 
formity with  the  provisions  of  section  1324, 
and  this  section  was  not  read  to  him.  After 
being  thus  cautioned  he  was  asked  if  he  cared 
to  make  any  statement  to  the  grand  jury  in 
reference  to  the  matter,  and  answered:  'I  do.* 
Jt  was  conceded  that  Knowles'  testimony  did, 
in  fact,  incriminate  himself  as  well  as  the  oth- 
ers charged  in  the  indictment,  and  was  the  testi- 
mony on  which,  iu  part,  the  indictment  was 
found. 

"The  construction  given  the  section  in  the 
Knowles'  Case  seemed  to  us  the  correct  one,  and 
the  writer  of  this  opinion  still  adheres  to  it, 
although,  if  adopted  as  the  law  in  the  present 
case,  it  will  lead  to  the  freedom  of  a  confessed 
murderer,  '''he  re.spnnsihilitv  for  such  a  regret- 
table reauH  lies  not  necessarily  with  the  statute, 
but  in  the  failure  to  follow  its  mandates  in  con- 
ducting the  proceedings  against  these  two  men. 
The  purpose  of  the  act  is  to  compel  a  confed- 
erate in  the  commission  of  crime  to  testify 
against  his  co-confederates,  which  could  not  bie 
done  under  the  law  as  it  stood  prior  to  the 
enactment  of  this  section.  But  to  make  this 
possible  without  violating  the  Constitution,  the 
act  extended  complete  immunity  to  the  witness 
as  a  reward  for  his  service  to  the  state.  In 
putting  the  section  into  practice  it  rests  with 
the  district  attorney  to  decide  which  one  of  the 
confederates,  if  either,  is  to  bo  made  a  witness, 
and  having  so  decided  and  so  acted,  wisely  or 
unwisely,  he  cannot  deprive  this  witness  of  the 
fruits  of  such  decision. 

"Beyond  question,  the  testimony  given  by  de- 
fendant was  against  another  person  who,,  with 
the  defendant,  was  charged  with  the  same  of- 
fense and  was  given  in  a  'trial,  proceeding,  or 
lawful  investigation  or  judicial  proceoding.' 
We  are  also  satisfied  that  the  testimony  was 
not  given  'voluntarily.'  It  is  true  that  defend- 
ant failed  'to  ask  to  be  excused  from  testifying,* 
and  neither  did  he  'demand  that  he  be  excused 
from  testifying.'  Notwithstanding  this  fact, 
however,  the  section  provides  that  'any  person 
shall  bo  deemed  to  have  asked  to  be  excused 
from  testifying  •  •  •  unless,  before  any  testi- 
mony is  given  •  •  •  the  judge,  foreman  or 
other  person  presiding  at  such  tiia],  hearine, 
proceeding,  or  investigation,  shall  distinct^ 
read  this  section  of  this  Code  to  sudi  witness.* 
If  this  provision  is  to  be  given  any  force,  it 
must  mean  that  whether  or  not  the  witness  'de- 
mands that  he  be  excused'  or  'asks  to  be  excused 
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from  testifying,'  the  statnte  has  made  the  de- 
mand or  retjuest  for  him  in  providing  that  he 
•shall  be  deemed  to  have  asked  to  be  excused 
from  testifying  •  •  ♦  unless  before  any 
testimony  is  pven  •  •  *  by  such  witness, 
the  judjre  •  •  ♦  «hall  distinctly  read  this 
■ectiun  nf  this  Code  to  such  witness.' 

[II  "The  section  provides  that  the  witness 
■hall  not  be  exemijt  from  'indictment,  present- 
ment by  information,  prosecution  or  pnnish- 
ment  for  the  offense  with  reference  to  which  ho 
may  have  testified  as  aforesaid,  •  ♦  •  where 
such  person  so  testifying  •  •  •  does  so  vol- 
nntarily.'  The  section  also  provides  that  he 
uhnil  not  be  exempt  'when  such  person  so  testi- 
fying or  so  producing  evidence  fails  to  ask  to 
bo  excused  from  testifying  or  so  producing  evi- 
dence.' But  if,  as  the  statute  says,  such  person 
*in  deemed  to  have  asked  to  be  excused  from  tes- 
tifying' unless  the  section  is  read  to  him  before 
testifying,  his  silence  or  failure  to  ask  to  be  ex- 
cused cannot  be  taken  as  bringing  him  within 
the  class  of  persons  who  testify  'voluntarily.' 
The  section  is  a  long  one,  and  is  set  out  fully 
in  the  Knowles  Case.  In  that  case  there  was 
some  attempt  made  to  inform  the  witness  of  his 
rights.  In  the  present  case  the  witness,  a  mere 
boy,  was  taken  from  his  cell  in  the  jail  and  cnll- 
ed  to  the  witness  stand,  was  sworn,  and  testified 
-without  a  word  of  instruction  as  to  his  rights 
and  the  section  was  not  read  to  him.  We  are 
unable  to  distinguish  this  case  from  the  Knowles' 
Case  and  m\i8t  hold,  as  there,  that  defend- 
ant earned  his  right  to  immunity,  and  his  mo- 
tion should  have  been  granted. 

"The  Attorney  General  urges  the  application 
of  section  4%,  art.  6,  of  the  Constitution,  claim- 
ing that  as  defendant's  testimony  at  the  Glenn 
preliminary  was  not  used  at  defendant's  trial 
'there  is  nothing  upon  which  to  presume  preju- 
dicial error"  and  that  'under  the  present  prac- 
tice, the  duty  is  cast  upon  defendant  of  clearly 
showing  injury  to  the  extent  of  resulting  in  a 
miscarriage  of  justice.'  The  argument  pro- 
ceeds upon  the  assumption  that  defendant  was 
undoubtedly  shown  to  be  guilty,  and  hence 
there  could  not  possibly  have  oeen  a  miscarriage 
of  justice  in  bringing  him  to  trial.  But  section 
1324  is  based  on  the  assumption  of  the  guilt 
of  the  person  compelled  to  testify,  and  its  pur- 
pose is  to  bring  others  to  the  bar  of  justice  by 
granting  immunity  to  one  of  the  confederates. 
The  promise  made  to  him  is  that  he  shall  not 
be  put  to  trial  at  all.  As  was  said  in  State  v. 
>'owell,  58  N.  H.  314:  'His  legal  immunity 
from  prosecution  was  equivalent  to  his  legal  in- 
nocence of  the  crime  disclosed  by  his  testimony.' 
To  hold  that  section  4^  applies  would  render 
the  statute  inoperative  for  no  one  could  be  ex- 
pected to  incriminate  himself  if  he  knew  he 
-was  liable  to  be  tried  for  the  crime  he  confess- 
es, and  that  the  statutory  promise  was  but  a 
scrap  of  paper  of  no  binding  force  upon  the 
state. 

"The  Attorney  General  attacks  the  section  as 
in  violation  of  several  articles  and  sections  of 
the  Constitution,  and  among  other  grounds  that 
the  title  to  the  act  is  fatally  deficient.  We  are 
not  inclined  to  enter  upon  an  extended  discus- 
sion of  this  point.  The  general  objection  to  this 
kind  of  legislation  as  unconstitutional  has  been 
before  the  court  quite  frequently,  and  has,  as  we 
believe,  been  sustained  by  the  weight  of  author- 
ity. We  content  ourselves  with  the  following 
dUtions:  Ex  parte  Clarke,  103  Cal.  3.';2,  3" 
Pac.  230;  Kx  parte  Cohen,  104  CaL  524,  38 
Pac.  3B4,  20  I...  R.  A.  423,  43  Am.  St  Rep. 
127:  Counselman  v.  Hitchcock,  142  U.  S.  547, 
12  Sup.  Ct.  105,  35  L.  Ed.  1110;  In  re  Buskett. 
106  Mo.  602,  17  S.  W.  753,  14  L.  R.  A.  407, 
27  Am.  St.  Rep.  378,  and  note;  State  v. 
Kowell,  68  N.  H.  314. 

[2]  "The  title  of  the  act  is  as  follows:  'An  act 
to  add  a  new  section  to  the  Penal  Code,  to  be 
ntimbered  section  1324,  relating  to  testimony  of 
witness  refusing  to  answer  on  the  ground  that 
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such  answers  will  incriminate  himself.'  It  la 
said  that  the  title  does  not  contain  a  word 
about  the  granting  of  immunity  to  a  witness  nor 
anything  about  when  the  state  will  refuse  to 
'prosecute  a  person  charged  with  crime'  and 
fails  to  support  the  second  and  third  subdivi- 
sions of  the  section.  Without  going  into  the 
matter  in  detail,  it  seems  to  us  that  the  question 
of  immunity  to  a  witness  whose  testimony  may 
incriminate  himself  would  naturally  arise  and 
become  a  part  of  an  act  dealing  with  the  sub- 
ject mentioned  in  the  title,  and  so  also  the 
other  provisions  found  in  the  act  which  seem  to 
us  to  be  germane  to  the  title.  'It  was  never 
expected  that  the  title  to  an  act  should  be  an 
index  to  all  of  its  provisions,  and  so  long  as  the 
provisions  themselves  are  cognate,  attingent, 
and  germane  to  the  subject-matter  of  the  title, 
no  violence  is  done  to  the  Constitution'  (Mr. 
Justice  HenRhaw,  in  Ex  parte  Hallawell,  155 
Cal.  112,  99  Pac.  490),  and  the  court  deemed 
it  proper  to  say  'that  the  constitutional  provi- 
sion invoked  was  not  designated  as  a  loophole 
of  escape  from,  or  a  means  for  the  destruction 
of  legitimate  legislation.'  See  Ex  parte  LiddcU, 
93  Cal.  633,  29  Pac.  251 ;  note  to  TreadweU's 
Annotated  Constitution,  i>age  243,  under  article 
4,  (  24,  of  the  Constitution. 

"We  do  not  think  the  court  would  be  war- 
ranted in  forcing  a  construction  of  the  statute 
which  would  justify  the  ruling  of  the  court  in 
order  to  prevent  what  otherwise  would  lead  to  a 
miscarriage  of  justice,  for  the  cases  all  hold  that 
this  class  of  legislation  is  to  be  liberally  con- 
strued." 

The  judgment  and  order  are  reveraed. 

ANCfELLOTTI,  C.  J.  (dissenting).  I  dis- 
sent. I  agree  with  Mr.  Justice  Hart  of  the 
District  Court  of  Appeal  as  to  the  construc- 
tion that  should  be  given  to  section  1324, 
Penal  Code,  and  concur  generally  in  the  opin- 
ion written  by  him  and  concurred  In  by  Mr. 
Justice  Burnett.    That  opinion  Is  as  follows: 

"I  am  not  prepared  to  agree  with  the  conclu- 
sion of  the  Presiding  Justice  as  to  the  con- 
struction of  section  1324  of  the  Penal  Code.  It 
is  readily  to  be  conceded  that  the  language  of 
that  section  as  a  whole  is  singularly  ambiguous, 
and  the  real  intent  of  the  statute  correspond- 
ingly obscure.  Indeed,  the  several  provisions 
of  the  section  appear  to  be  inconsistent  with 
themselves;    and  for  this  very  reason  the  lan- 

?uage  of  the  section  should  not  be  too  literally 
ollowed,  but  given  a  construction  which,  it 
seems  to  me,  will  discover  what  may  well  b« 
said  to  be  the  true  intent  of  the  statute — a  con- 
sideration not  wholly  without  support  from  the 
language  of  the  section  and  under  which  its 
primary  and  important  purpose  may  as  well  be 
effectuated  as  by  the  construction  given  it  by 
my  Associate,  and  at  the  same  time  afford  less 
reason  for  apprehending  from  ita  practical  ap- 
plication serious  consequences  to  the  public  and 
society.  So  much  of  the  section  as  is  necessary 
for   my  purposes  here   reads  as  follows: 

"  'No  *  *  •  person  shall  be  exempt  from 
indictment,  presentment  by  information,  prose- 
cution or  punishment  for  the  offense  with  ref- 
erence to  which  he  may  have  testified  as  afore- 
said, or  for  or  on  account  of  any  transaction, 
matter  or  thing  concerning  which  he  may  have 
testified  as  aforesaid,  or  produced  evidence,  doc- 
umentary or  otherwise,  where  such  person  so 
testifying  or  so  producing  evidence,  documental? 
or  otherwise,  does  so  voluntarily,  or  when  such 
person  so  testifying  or  so  •  •  •  fails  to 
ask  to  be  excused  from  testifying  or  so  producing 
evidence,  on  the  ground  that  his  testimony  or 
such  evidence,  documentary  or  otherwise,  may 
incriminate  himself;  but  in  all  such  cases,  tho 
testimony  or  evidence,  documentary  or  other- 
wise^  so  given  may  be  used  In  any  criminal 
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prosecution  or  proceeding  ag^nst  the  person  bo 
testifying  or  producing  such  evidence,  documen- 
tary or  otherwise. 

"  'Any  person  shall  be  deemed  to  have  asked 
to  be  excused  from  testifying  or  produdng  evi- 
dence, documentary  or  otherwise,  under  this 
section,  unless  before  any  testimony  is  given 
or  evidence,  documentary  or  otherwise,  is  pro- 
duced by  such  a  witness,  the  judge,  foreman  or 
other  person  presiding  at, such  trial,  hearing, 
proceeding  or  investigation,  shall  distinctly  read 
this  section  of  this  code  to  such  witness,  and  the 
form  of  the  objection  by  the  witness  shall  bo 
immaterial,  if  he  in  substance  makes  objection 
tliat  his  testimony  or  the  production  oi  such 
evidence,  documentary  or  otherwise,  may  in- 
criminate himself,  and  ho  shall  not  be  oblifed 
to  object  to  each  question,  but  one  objection 
shall  be  sufficient  to  protect  such  witness  from 

grosecntion  for  any  offense  concerning  which 
e  may  testify,  or  for  or  on  account  of  any 
transaction,  matter  or  thin^  concerning  which 
ho  may  testify  or  produce  evidence,  documentary 
or  otherwise,  upon  such  trial,  hearing,  proceed- 
ing or  investigation.' 

A  careful  examination  of  the  section  will,  I 
think,  show  that  there  are  three  propositions 
contained  therein  which  cannot  bo  disputed,  to 
wit:  (1)  That  immunity  will  not  be  granted  to 
one  who  voluntarily  gives  testimony  which  in- 
criminates or  tends  to  incriminate  himself;  (2) 
that  such  Immunitv  will  not  be  granted  unless 
the  witness  asks  to  be  excused;  (3)  that  where 
he  desires  to  be  excused  be  must  make  an  ob- 
jection in  some  form  to  the  giving  of  the  testi- 
mony. 

"Very  clearly^  if  a  witness  voluntarily  testi- 
fies, the  provision  of  the  statute  that  he  thay 
gain  immunity  by  asking  to  be  excused  has  no 
application.  Voluntarily  testifying  and  testify- 
ing only  after  asking  to  be  excused  are  obviously 
two  entirely  different  propositions.  Jf  a  wit- 
ness testifies  only  after  oe  has  asked  or  demand- 
ed to  be  excused,  he  is  not  a  voluntary  wit- 
ness; for  he  may  not  even  then  bo  excused  from 
testifying.  On  the  contrary,  he  is  compelled  to 
testify  whether  he  wants  to  or  not,  but,  having 
asked  to  be  excused,  he  may  not  bo  prosecuted 
for  the  offense  or  charge  to  which  his  testimony 
so  given  relates.  But  the  question  arises:  How 
and  by  whom  is  it  to  be  made  known  that  he 
docs  not  appear  as  a  voluntary  witness?  I 
think  thtit  the  reply  to  this  question  is  to  be 
found  in  the  latter  part  of  the  section,  where 
language  is  used  plainly  implying  that  the 
witness  must  himself  make  it  known,  in  some 
manner  or  form,  in  the  proceeding  in  which  he 
is  called  as  a  witucss  that  he  objects  to  testify- 
ing in  said  proceeding,  because  his  testimony  so 
given  will  incriminate  him.  Not  only  does  this 
appear  to  be  true,  but  the  same  language  of  the 
section  to  my  mind  implies  that,  unlike  the  case 
where  extrajudicial  incriminatory  statements 
are  sought  to  be  shown  against  one  accused  on 
trial,  the  onus  or  burden  is  upon  the  witness 
to  show  that  he  made  timely  objection  to  giving 
the  testimony,  otherwise  tus  testimony  will  be 
treated  as  having  been  voluntarily  given.  This 
must  be  the  correct  view  because  it  is  not  a 
case  where  his  guilt  is  being  proved,  he  having 
already  admitted  that  he  committed  the  crime, 
but  a  case  where  he  is  asking  the  favor  of  the 
law;  in  other  words,  asking  immunity  from 
prosecution,  and  therefore,  from  the  consequenc- 
es of  his  criminal  act. 

"But  much  stress  is  laid  upon  the  provision 
of  the  ejection  that  where  the  entire  section  is 
not  read  to  the  witness,  he  shall  be  deemed  to 
have  asked  to  be  excused;  and  it  is  said  that  if 
that  provision  of  said  section  is  to  be  given  any 
force,  it  must  mean  that  whether  or  not  the 
witness  'demands  that  he  be  excused'  or  'asks 
to  be  excused  from  testifying,'  the  statute  has 
made  the  demand   or  request  for  him.     True, 


the  statute  makes  the  demand  or  request  to  be 
excused  for  him,  where  the  section  is  not  read 
to  the  witness  as  prescribed;  but,  under  my 
view  of  the  section,  as  above  indicated,  the  stat- 
ute can  make  no  such  'demand'  or  'request,' 
nor,  indeed,  is  there  any  occasion  for  the  inter- 
position of  the  statute  in  that  regard,  until  the 
witness  has  himself  objected  in  some  manner 
to  the  giving  of  testimony  and  so  disclosed  that 
he  is  not  a  voluntary  witness. 

"The  statute  does  not  require  nor  contemplate 
that  the  witness  shall  specifically  request  to  b« 
excused.  Ho  may  merely  object  in  a  general 
way  to  testifying,  claiming  that  his  testimony 
will  incriminate  him,  or  make  any  objection 
that  will  disclose  that  he  ia  not  on  the  stand  as 
a  vcduntary  witness.  When  he  has  made  such 
objection,  in  whatever  form,  then,  if  the  statute 
is  not  read  to  him,  be  will  be  deemed  to  have 
asked  to  be  excused,  although  he  may  not  in 
specific  language  have  asked  or  requested  or  de- 
manded to  be  excused. 

"In  conclusion,  and  by  way  of  reeapitulation, 
my  view  of  the  section  is  this:  That  no  witness 
who,  without  objection  in  any  manner  or  form 
whatsoever,  takes  the  stand  and  gives  testimony 
whereby  he  incriminates  himself  can  claim  im- 
munity under  the  statute;  that,  if  he  would 
claim  immunity  from  prosecution,  he  must  first 
object  or  in  some  manner  show  that  he  is  not 
a  voluntary  witness,  and  that  until  he  does  this, 
the  provision  presuming  him  to  have  asked  to  be 
excused,  does  not  apply. 

"It  does  not  appear  from  the  proceedings  of 
the  preliminary  examination  of  his  alleged  con- 
federate relating  to  bis  testimony  that  he  object- 
ed to  giving  testimony  therein;  and,  under  the 
provision  of  said  section  implying  that  it  was 
his  duty  to  so  object  if  he  would  be  entitled  to 
the  immunity  guaranteed  by  said  section,  this 
court  may  presume  that  he  mode  no  objection, 
and  was  therefore  a  voluntary  witness. 

"I  therefore  think  that  the  judgment  and  the 
order  appealed  from  ought  to  be  affirmed." 

We  concur:   LAWIX)R,  J.;   LORIGAN,  J. 


(176  Cal.  V*) 
CROSB   V.   CITY  COUNCIL   OF  CITY   OF 

LOS  ANGELES  et  al.    (L.  A.  4873.) 
(Supreme  Court  of  California.    Aug.  28,  1917.) 

1.  Municipal  Cobporations  ®=s40  —  "Bob- 
ouqu'"— constittttion. 

A  "borough,"  within  Const,  art.  11,  {  8, 
providing  that  it  shall  be  competent  in  any  city 
charter  to  provide  for  the  division  of  tlie  city 
into  boroughs,  etc.,  is  one  of  the  units  compos- 
ing a  territorial  fraction  of  a  city,  and  having 
certain  powers  with  reference  to  local  concerns. 
[l!^d.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Borough.] 

2.  Municipal  Corpobations  ®=»40  —  Bob- 
ouQn   Government — Constitution. 

Under  Const,  art  11,  i  8,  providing  that  it 
shall  be  competent  in  any  city  charter  to  pro- 
vide for  the  division  of  the  city  or  city  and 
county  governed  thereby  into  boroughs,  etc.,  the 
right  of  borough  government  cannot  be  extend- 
ed to  a  part  of  the  territory  of  a  city  and  denied 
to  another  portion,  as  t>orough  government,  when 
established,  mus't  extend  over  all  the  municipal- 
ity. 

In  Bank.  Petition  for  writ  of  mandate  by 
A.  J.  Crose  against  thp  City  Council  of  the 
City  of  Los  Angeles,  mid  M.  F.  Betkouski 
and  others,  members  of  said  city  council.  On 
demurrer  to  the  petition.  Demurrer  sustain- 
ed, and  alternative  writ  dismis.se<1. 
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Carter  ft  Torchla,  of  L09  Angeles,  for  pe- 
titioner. Albert  Lee  Stephens,  City  Atty.,  of 
Loe  Angeles,  for  defendants.  McGlnre  ft 
Tomer,  of  Los  Angeles,  amid  curlse. 

MELVIN,  J.  This  matter  comes  before  us 
on  a  demurrer  to  the  petition  for  a  writ  of 
mandate. 

Petitioner,  wTao  is  a  resident  and  an  elector 
within  that  part  of  the  city  of  Los  Angeles 
formerly  known  as  Wilmington,  asks  that  the 
council  of  the  city  of  Los  Angeles  be  com- 
mandeU  to  call  an  election  as  prayed  In  a  pe- 
tition by  which  the  signers  requested  that  an 
election  should  be  had  within  a  certain  dis- 
trict in  said  city  to  determine  whether  or 
not  such  territory  should  have  a  borough 
government  and  to  elect  the  trustees  of  such 
borough  if  a  sufficient  number  of  citizens 
should  vote  for  the  formation  of  such  a  gov- 
emm«it.  The  refusal  of  the  city  council  Is 
tMsed  upon  the  belief  of  the  members  of  that 
"body  that  they  are  without  power  and  au- 
thority to  call  such  an  election.  The  ques- 
tions involved  are  purely  legal,  and  may  be 
finally  Qetermined  therefor^  upon  this  gen- 
eral demurrer. 

Los  Angeles  is  a  dty  having  a  freeholders' 
charter.  In  1909  this  charter  was  amended 
by  the  insertion  of  a  provision  for  the  es- 
tablishment and  government  of  boroughs 
within  a  limited  area  of  the  city.  When  this 
amendment  to  the  charter  was  made  there 
was  no  provision  in  the  Constitution  of  Cal- 
ifornia for  the  creation  of  borough  govern- 
ments. Since  that  time  through  the  Consti- 
tution by  amendment  the  people  have  formr 
ally  recognized  the  right  to  establish  bor- 
oughs. Section  8  of  article  11  of  the  Conati- 
tntion  In  its  present  form  is  in  part  as  fol- 
lows: 

"It  shall  be  competent  in  any  charter  to  pro- 
vide for  the  division  of  the  city  or  city  and 
county  governed  thereby  into  boroughs  or  dis- 
tricts, and  to  provide  that  each  such  borough  or 
district  may  exercise  such  gf neral  or  special  mu- 
nicipal powers,  and  to  be  administered  in  such 
manner,  as  may  be  provided  for  each  such  bor- 
ough or  district  in  the  charter  of  the  city  or  city 
and  county." 

The  provisions  relative  to  formation  of 
boroughs  are  found  in  section  258  of  article 
2S  of  the  charter  of  Ix>s  Angeles  which  pro- 
vides that  a  borough  may  be  established  in 
any  territory  annexed  to  the  city  of  IjOs  An- 
geles after  the  adoption  of  the  amendment, 
such  borough  to  contain  not  less  than  500  in- 
habitants; that  the  government  thereof  shall 
be  vested  In  a  boarQ  of  trustees  of  five  mem- 
bers to  be  elected  by  the  qualified  electors  of 
the  borough  and  other  officers  to  be  appointed 
by  the  trustees  pursuant  to  the  terms  of  the 
charter;  that  whenever  a  petition  shall  be 
presented  to  the  dty  council  of  the  city  of 
Los  Angeles  signed  by  at  least  50  per  cent, 
of  the  qualified  voters  residing  in  such  ter- 
ritory, computed  upon  the  number  of  votes 
cast  at  the  last  state  election,  describing  the 
Iwundaries  and  stating  the  selected  name  of 


the  proposed  borough  "and  praying  for  the 
establishment  therein  of  a  borough  system 
of  government,  the  dty  coundl  of  the  dty  of 
Los  Angeles  must  without  delay  submit  to 
the  voters  of  such  territory  the  question 
whether  such  proposed  borough  shall  be  es- 
tablished, at  a  spedal  election  to  be  called 
and  held  for  that  purpose."  These  provisioos 
are  followed  by  requirements  for  the  pub- 
lication of  notice  of  the  election,  and  it  is 
further  provldeW  that : 

"Such  notice  shall  particularly  describe  the 
boundaries  of  such  proposed  borough ;  shall 
state  the  name  thereof,  and  shall  require  the 
voters  to  cast  ballots,  which  shall  contain  the 
words,  'For  the  Bstablishmcnt  of  the  Borough,' 
or  'Against  the  Establishment  of  the  Boron)?li.' 
or  words  equivalent  thereto,  and  also  the  names 
<>f  the  persons  to  be  voted  for  to  fill  the  office  of 
members  of  the  board  of  trustees  of  such  pro- 
posed borough." 

The  charter  further  provides  that  if  upon 
the  canvass  of  the  votes  cast  at  the  election  a 
majority  are  in  favor  of  the  establishment  of 
such  borough,  the  coundl  shall  declare  It  duly 
founded  with  the  name  thereof  as  stated  in 
the  petition  and  shall  announce  that  the  five 
persons  receiving  respectively  the  highest 
number  of  votes  are  duly  dected  members 
of  the  boarti  of  trustees  of  such  borough. 

It  is  not  necessary  to  discuss  all  of  the 
reasons  suggested  for  sustaining  the  demur- 
rer to  the  petition.  We  shall  consider  but 
one. 

[1]  We  shall  not  be  at  pains  carefully  to 
define  the  word  "borough,"  nor  to  follow  coun- 
sel in  their  learned  and  Interesting  discussion 
of  the  origin  and  development  of  boroughs  in 
England  and  in  certain  states  of  our  Union, 
notably  New  York.  It  is  suffldent  for  us  to 
declare  the  obvious  truth  that  a  borough  Is 
one  of  the  units  composing  a  territorial  frac- 
tion of  a  dty  and  vested  with  certain  powers 
having  reference  to  local  concerns.  Petiti(Ki> 
er  Insists  that  by  the  solemn  constitutional 
provisions  of  1911  and  1914  the  people  of  this 
state  have  recognizee  the  principle  of  mu- 
nldpal  government  through  a  system  of  bor- 
oughs. This  is  true,  but  we  are  aided  little 
by  that  fact  in  solving  the  problem  now  be- 
fore us. 

[2]  We  have  quoted  above  section  8  of  ar- 
ticle 11,  in  Its  present  form.  In  1911  this 
part  of  the  Constitution  made  it  competent 
in  any  dty  charter  to  provide  "for  the  estab- 
lishment of  a  borough  system  of  government 
for  the  whole  or  any  part  of  the  territory  of 
sudi  dty."  Stats.  1911,  p.  2179.  It  will  be 
noticed  that  the  later  amendment  which  i? 
now  In  effect  contemplates  a  "division  of  the 
city  or  city  and  county"  into  boroughs;  there- 
fore the  policy  of  the  state  as  expressed  in 
the  Constitution  is  undoubtedly  opposed  to  a 
system  extending  the  right  of  borough  gov- 
ernment to  a  part  of  the  territory  of  a  dty 
and  denying  it  to  another  portion.  The  Con- 
stitution as  it  now  stands  controls  the  mat- 
ter, ana  section  8  of  article  11  dearly  pro- 
vides that  borough  government  when  estab- 
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Usbed  ahall  extend  over  all,  and  sball  not  be 
applied  to  a  part  of  a  munldpality.  Tbe 
scbeme  provided  In  tbe  charter  of  tbe  dty 
of  Los  Angeles  for  tbe  erection  of  borough 
goremments  is  therefore  exposed  to  tbe  Con- 
stitution. 

Tbe  demurrer  is  sustaincfd,  and  the  al- 
ternative writ  of  mandate  heretofore  issued 
is  dismissed. 

We  concur:  ANGELLOTTI,  C.  J.;  HEN- 
SHAW,    J.;     LORIGAN,    S.;     SLOSS,   J.; 

LAWLOR,  J.         

(176  Cal.  766) 

PEOPLE,  by  WEBB,  Atty.  Gen.,  ▼.  CALIFOR- 
NIA SAFE  DEPOSIT  &  TRUST  CO.  et  al. 
(OOLDARACENA,  Intervener).    (S.  F.  8088.) 

(Supreme  Court  of  California.    Aug.  27,  1917.) 

1.  Appeal  and  Ebboe  ®=»1097(1)  —  Law  or 
Case— HoLoiNO  on  Fobmeb  Appeal. 

A  holding  on  former  appeal  ia  binding  on  the 
Supreme  Court. 

2.  Tbubto    «=s>358(1)   —   FoixowufO   Tbubt 

FUNOg. 

The  beneficiary  of  a  trust  may  follow  and 
recover  the  trust  funds  if  any  property  in  tbe 
bands  of  the  trustee  or  of  tiiose  taking  with  no- 
tice can  t>e  identified  whether  as  the  original 
property  of  the  cestui  or  as  its  product. 
8.  Tbubts    «=»358(1)    —   FoixowiNQ   Tbusi 

FnMDB. 

Where  the  identity  of  a  trust  (and  has  been 
lost,  the  beneficiary,  seelcing  to  follow  it,  is  rele- 
gated to  the  position  of  general  creditor,  and 
must  share  pro  rata  with  the  other  general 
creditors. 

4.  Tbusto  «==>372(1) — Mingled  Funos— Pbb- 
flUMPTioN-— Statute. 
If  a  trustee  mingles  his  own  funds  with  the 
trnst  fund,  and  thereafter  draws  from  time  to 
time  from  the  commingled  mass,  it  will  be  pre- 
sumed that  the  moneys  so  drawn  were  from  hia 
own  portion  of  the  fund,  rather  than  from  the 
moneys  held  in  trust;    the  underlying  presump- 
tion, by  Code  Civ.  Proc.  f  1963,  subd.  1,  being 
that  a  person  is  innocent  of  crime  or  wrong. 
6.  Banks  ano  Banking  €=339  —  Subscrip- 
tions TO  Stock— Fbaud— Mingled  Funds — 
Pbesuuptior. 
The  doctrine  that  a  trustee  who  mingles  his 
own  with  trust  funds  and  thereafter  draws  from 
the  commingled  mass  will  be  presumed  to  draw 
from    his   own    funds   rather   than    from    trust 
funds  has  no  application  where  tbe  trustee  is 
such  involuntarily  only  because  it  has  obtained 
property  by  fraud,  as  in  case  of  a  bank  fraudu- 
lently inducing  one  to  subscribe  for  its  stock  and 
receiving  payment. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  Coun^  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  tbe  People  of  tbe  State  of  Cali- 
fornia, by  U.  S.  Webb,  Attorney  General,  etc., 
against  the  California  Safe  Deposit  &  Trust 
Company,  a  corporation,  and  others,  E.  I>e 
Los  Magee  being  receiver,  wherein  O.  M. 
Goldaracena  intervened.  From  Judgment 
granting  tbe  Intervening  petitioner  some,  but 
not  all,  of  tbe  relief  claimed  by  him,  be  ap- 
peals    AHlrmed. 

See,  also,  168  Cal.  241,  141  Pac.  1181,  L.  R. 
A.  1915A.  290 ;  167  Pac.  181. 


Wm.  M.  Abbott  and  Wm.  M.  Cannon,  botb 
of  San  Oandsco,  for  appellant.  De  I^aveags 
&  Magee,  of  San  Francisco,  for  respondent 
Magee. 

SLOSS,  J.  On  October  30,  1907,  California 
Safe  Deposit  &  Trust  Company,  a  banking 
corporation,  closed  its  doors.  The  bank  com- 
missioners took  possession  of  Its  assets,  and 
an  action  was  begun,  pursuant  to  the  pro- 
visions of  the  statute  then  In  force  (Stats. 
1903,  p.  365),  to  have  tbe  said  bank  declared 
insolvent,  and  to  have  a  receiver  appointed 
for  the  purpose  of  liquidating  its  affairs.  On 
January  14,  1906,  adjudication  of  Insolvency 
was  made,  and  a  receiver  appointed. 

On  April  10,  1008.  O.  M.  Goldaracena,  the 
appellant  herein,  filed  his  petition,  asking 
that  the  receiver  be  declared  to  hold  tbe  sum 
of  $12,000  in  trust  for  blm,  and  that  he  re- 
cover tbe  same,  with  interest  A  second 
amended  petition  was  subsequently  filed. 
Tbe  court  sustained  the  receiver's  demurrer 
to  tbe  latter  pleading,  and  the  petitioner  ap- 
pealed. The  appeal  resulted  in  a  reversal  of 
the  Judgment  entered  upon  the  sustaining  of 
the  demurrer.  People  v.  Cal.  Safe  Dep.  & 
Trust  Oj.,  19  Cal.  App.  414,  126  Paa  616.  520. 
The  case  went  back  for  trial,  and  Judgment 
was  entered  granting  tbe  petitioner  some, 
but  not  all,  of  the  relief  claimed  by  him.  His 
appeal  from  tbe  second  Judgment  is  now  be- 
fore us. 

[1]  Tbe  allegations  upon  which  the  peti- 
tioner sought  relief  were,  in  effect,  that  on 
September  20,  1906,  tbe  California  Safe  De- 
posit <fe  Trust  Company  had,  by  means  of 
false  and  fraudulent  representations,  In- 
duced him  to  purchase  100  shares  of  the 
capital  stock  of  said  company,  for  the  sum  of 
$12,000,  that  be  had  not  learned  the  falsity 
of  the  representations  until  shortly  before 
beginning  this  action,  and  that  be  ba<d 
promptly  served  upon  tbe  bank  and  the  re- 
ceiver his  notice  of  rescission.  He  further 
alleged  that  the  said  sum  of  $12,000  paid  by 
him  remained  In  the  possession  of  the  bank 
continuously  until  tbe  adjudication  of  In- 
solvency, and  that  it  thereupon  passed  into 
tbe  bands  of  the  receiver,  who' has  since  held 
the  same,  "and  that  the  same  can  be  traeod 
and  identified  in  bis  bands,  and  Is  tbe  Iden- 
tical money  of  tbe  petitioner."  It  was  held 
un  the  former  appeal  that  the  petition  stated 
a  cause  of  action,  and  this  holding  la,  of 
course,  binding  here. 

When  tbe  case  came  to  be  tried,  the  court 
found  in  favor  of  petitioner's  allegations  with 
respect  to  fraud,  discovery,  and  rescission. 
It  found,  however,  that  no  part  of  the  sum 
of  $12,000  paid  by  the  petitioner  as  tbe  pur^ 
chase  price  of  the  stock  was  continuously  In 
the  possession  of  said  bank  from  the  time  of 
the  payment  until  tbe  appointment  of  the 
receiver,  that  the  receiver  did  not  receive  any 
part  of  said  sum,  and  that  no  part  of  it  can 
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be  traced  or  Identified  into  his  hands.  Ac- 
cordingly the  court  concluded  that  petitioner 
was  entitled  to  a  rescission  of  his  contract, 
and  to  an  allowed  claim  against  the  bank  for 
$11,350,  being  the  amount  paid  by  him  for 
bis  stock,  less  dividends  declared  and  paid 
by  the  bank  prior  to  the  adjudication  of  in- 
solrency.  The  Judgment  was  that  said  claim 
be  paid  in  dae  course  of  administration  and 
liquidation  of  the  affairs  of  the  bank  by  the 
receiver,  and  that  the  petitioner  be  paid  the 
dividends  theretofore  paid  by  the  receiver  to 
other  general  creditors,  amounting  to  13^ 
pi?T  cent,  with  Interest,  and  that  he  is  en- 
titled to  receive  on  his  claim  such  further 
dividends  as  may  be  declared  and  ordered 
paid  upon  common  claims. 

t'pon  tuis  appeal  the  appellant  insists  that 
he  was  entitled  to  payment  in  full,  rather 
than  ns  a  general  or  common  creditor.  His 
position  is  that  the  Bank  became  an  Involnn- 
tary  trustee  of  the  112,000  which  It  had  ob- 
tained from  him  by  fraud  (Civ.  Code,  |  2224), 
and  that  be  had  sufficiently  traced  this  trust 
fnnd  Into  the  hands  of  the  receiver  to  be 
entitled  to  payment  in  preference  to  general 
creditors. 

[2]  It  Is  well  settled  that  the  beneficiary 
of  a  trust  may  follow  and  recover  the  trust 
fund  If  any  property  in  the  bands  of  the 
trustee  or  of  those  taking  with  notice  can  be 
Identified  either  as  the  original  property  of 
the  cestui  que  trust,  or  as  the  product  of  It 
Tbompson's  Appeal,  22  Pa.  16. 

[31  Where,  however,  the  Identity  of  the 
trust  fund  has  been  lost,  the  beneficiary  Is 
relegated  to  the  position  of  a  general  credi- 
tor, and  must  share  pro  rata  with  other  gen- 
eral creditors.  Lathrop  v.  Bampton,  31  Cal. 
17,  89  Am.  Dec.  141.  The  court  below  found 
that  the  fund  claimed  by  petitioner  could  not 
be  Identified  or  traced  into  the  assets  going 
Into  the  hands  of  the  receiver,  and  the  Judg- 
ment Is  therefore  clearly  right,  unless  the  ap- 
pellant can  establish  his  contention  that  the 
findings  In  this  regard  are  contrary  to  the 
evidence.  The  record  shows  these  facts:  On 
September  20,  1900,  the  day  when  the  bank 
f!Old  this  stock  to  the  petitioner,  it  had  on 
band  in  its  vaults  the  sum  of  $177,664.13,  and 
on  the  same  day  it  had  on'  deposit  with  other 
banks  the  sum  of  $1,326,436.98.  At  no  time 
between  said  20th  day  of  September,  1906, 
and  the  closing  of  the  bank  on  October  30, 
1907,  did  the  amount  of  money  held  by  the 
bank  fall  below  $123,69a.90.  On  the  day 
when  the  bank  closed  Its  doors  it  bad  on 
band  $189,564.89  In  cash,  and  $135,848.37  on 
deposit  with  other  banks.  The  total  deposits 
in  the  bank  on  September  20,  1906,  were  $8,- 
507,506.07,  and  on  October  30,  1907,  $9,064,- 
510.64.  Between  these  two  dates  the  deposits 
and  withdrawals  from  the  bank  aggregated 
many  millions  of  dollars ;  the  deposits  during 
tbat  period  amounted  to  more  than  $6,600,- 
000,  and  the  wUhdrawals  about  the  same. 
Claims   aggregating   $331,082.60   have    been 


presented  by  persons  who  made  deposits  on 
the  last  four  days  of  the  active  life  of  the 
bank.  Such  deiKtsltors  demand  that  the 
amount  of  their  deposits  be  allowed  as  pre- 
ferred claims. 

The  appellant  Insists  that  npon  these  facts 
the  court  was  bound  to  find  that  the  $12,000 
received  from  him  as  aforesaid  remained  in- 
tact In  the  hands  of  the  hank  dnring  the  en- 
tire period  intervening  between  the  purchase 
of  the  stock  and  the  closing  of  the  bank,  and 
that  such  fund  had  been  Identified  and  traced 
Into  the  hands  of  the  receiver.  The  argu- 
ment is  that  since  it  appears  that  the  bank 
had  on  hand  at  all  times  a  sum  In  excess  of 
$12,000,  the  amount  claimed  by  the  petition- 
er, it  must  be  presumed  that  It  retained  this 
sum  to  meet  his  claim  arising  from  the  fraud 
perpetrated  upon  him. 

[4]  The  argument  is  based  upon  the  well- 
settled  nile  that.  If  a  trustee  jnlngles  his 
own  funds  with  the  trust  fund,  and  there- 
after draws  from  time  to  time  from  the  com- 
mingled mass,  "It  will  be  presumed  that  the 
moneys  so  drawn  were  from  his  own  portion 
of  the  fund,  rather  than  from  the  moneys 
held  by  him  in  trust."  Blizalde  v.  Ellzalde, 
137  Cal.  6.34,  641.  66  Pac.  360.  70  Pac.  861; 
In  re  Halletfs  Estate,  U  R.  13  Ch.  Dlv.  696; 
National  Bank  v.  Insurance  Co.,  104  U.  8. 
54,  26  L.  EJd.  693;  Lewin  on  Trusts,  •895. 
Various  expressions  have  been  used  in  de- 
fining the  nature  of  the  rule.  In  some  of 
the  cases,  as  pointed  out  by  the  appellant, 
It  has  been  said  that  equity  will  "attribute" 
the  withdrawals- to  the  trustee's  private  ac- 
count. In  others,  as  in  the  Ellzalde  Case,- 
above  cited,  it  is  said  that  the  trustee  will  be 
"presumed"  to  have  drawn  his  own  money. 
In  one  case  (Crawford  County  Commission- 
ers V.  Strawn.  157  Fed.  49.  84  C.  C.  A.  6.53, 
15  Ia  R.  a.  [N.  S.]  1100)  the  doctrine  is  ex- 
plained as  resting  upon  a  "fiction."  But, 
whatever  name  be  given  to  it,  the  rule  orig- 
inates in  and  rests  upon  the  underlying  pre- 
sumption "that  a  person  is  innocent  of  crime 
or  wrong."    Code  Civ.  Proc.  g  1963,  subd.  1. 

[5]  Has  the  doctrine  any  proper  applica- 
tion to  a  case  like  this,  where  a  party  has 
fraudulently  Induced  another  to  enter  into  a 
contract,  and  holds  what  he  has  received 
thereunder  in  trust,  not  by  virtue  of  any  con- 
tractual or  acknowledged  fiduciary  relation, 
but  merely  because  the  law  declares  that  he 
is  an  Involuntary  trustee  of  property  obtain- 
ed by  fraud?  Is  It  to  be  presumed  that  one 
who  has  obtained  property  fraudulently  un- 
der an  agreement  whereby  It  becomes  his  own 
(subject  merely  to  the  other  party's  right  of 
rescission)  will,  notwithstanding  his  acquisi- 
tion and  holding  under  a  claim  of  ownership, 
keep  the  property  Intact  for  the  benefit  of  the 
one  from  whom  he  has  obtained  It?  Can  the 
wrongful  act  of  the  party  obtaining  the  mon- 
ey furnish  the  basis  for  making  him  a  trus- 
tee, and  at  the  same  time  the  ground  for  pre- 
suming that  he  acta  rightfully?    These  quea- 
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tlons  have  been  directly  presented  to  the  Su- 
preme Court  of  Iowa,  which  has  answered 
them  by  saying  that  the  rule  relied  upon  by 
the  appellant  does  not  apply  to  Involuntary 
trusts  arising  solely  from  fraud.  In  Re  First 
State  Bank  of  Corwlth.  149  Iowa,  662,  129 
N.  W.  70,  that  court  said: 

"While  we  have  hold  that,  where  a  bank  re- 
ceives money  wrongfully,  'a  trust  arises  as  be- 
twepu   it   and   the   true  owner   of  the   money,' 

•  *  ♦  we  liave  never  held  that  the  wroiiKful 
act  of  the  bank  will  alone  create  a  preferenco  as 
against  general  creditors.  Are  the  appellees 
herein  entitled  to  the  aid  of  the  legal  nrcAump- 
tion_that_  their  money  renohed  the  lianiis  of  the 
receiver  in  the  form  of  increased  assets  of  the 
bank,  and  that  it  may  be  taken  therefrom  with- 
out impairing  the  rights  of  the  general  creditors? 
We  are  of  the  opinion  that  an  aBirmative  answer 
to  the  inquiry  would  refjuire  us  to  go  a  step  far- 
ther than  we  have  ever  gone,  and  to  establish  a 
rule    that    woidd    be    unjust    and    inequitable. 

*  •  •  fn  all  of  our  cases,  except  one  which 
will  be  noticed  later,  where  the  presumption  has 
been  given  force,  the  deposits  were  of  trust 
funds,  the  character  of  such  funds  was  known 
to  the  banks  when  the  deposits  were  made,  and 
the  deposits  involved  no  wrongful  act  on  the 
part  ot  the  banks.  The  presumption  was  in 
every  instance  based  on  the  theory  that  the 
banJc,  knowing  the  character  of  the  fund  and  act- 
ing honestly,  would  not  use  or  dissipate  it  as 
long  as  it  bad  funds  of  its  own." 

The  court  then  goes  on  to  explain  Whit- 
comb  v.  Carpenter,  134  Iowa,  227,  111  N.  W. 
S25,  10  L.  R.  A.  (N.  S.)  928,  the  exceptional 
case  to  which  It  had  referred,  by  saying  that 
the  bank  had  there  become  a  trustee  by  con- 
tract 

"But  in  any  event,"  continues  the  opinion, 
"we  do  not  think  that  it  can  be  presumed  tliat  a 
bank  will  keep  money  that  it  has  obtained  by 
means  of  willful  and  deliberate  criminal  acts. 
The  ordinary  thief  disposes  of  stolen  property  as 
soon  as  possible,  and  it  would  be  going  a  long 
way  to  say  that  a  bank  that  has  obtained  money 
by  means  ot  its  deliberate  forgery  will  be  pre- 
sumed to  have  kept  it  on  hand  to  be  returned  to 
the  injured  party  intact.  We  are  not  willing  to 
so  hold,  and  without  such  presumption  the  ap- 
pellees have  made  no  showing  that  entitles  tbem 
to  preference." 

The  appellant  is  not  correct  in  his  state- 
ment that  the  case  Just  dted  has  been  over- 
mled.  On  the  contrary,  It  has  been  approv- 
ed in  a  later  decision  by  the  same  conrt.  In 
Re  First  State  Bank,  152  Iowa,  724,  133  N. 
W.  354.  Nor  are  we  dted  to  any  authori- 
ties holding  the  contrary.  In  Re  Hallett,  su- 
pra, a  lending  case,  Is  relied  on  by  the  ap- 
pellant. It  does  not,  however,  hold  that  the 
presumption  applies  to  cases  like  the  one  be- 
fore us.  It  merely  holds  that  it  is  applicable 
not  merely  to  the  technical  relation  of  trus- 
tee and  cestui,  but  to  all  relations  of  a  fldu- 
dary  character,  as,  for  example,  that  of 
prindpal  and  agent.  In  all  of  the  other 
cases  cited  the  money,  in  question  was  either 
received  in  trust,  or  was  taken  from  a  trus- 
tee with  notice  of  the  character  in  which 
he  held  it. 

There  is,  of  course,  no  pretense  that  peti- 
tioner has  traced,  or  can  trace,  his  $12,000 
into  the  possession  of  ibe  receiver,  except  by 


means  of  the  artlflclal  presumption  or  fiction 
upon  which  he  relies.  The  controversy,  in 
its  essence,  is  between  the  petitioner  and 
other  claimants  whose  only  recourse  is  to  a 
fund  insuSicient  to  meet  the  demands  upon 
It  All  concerned  must  suffer  some  loss 
through  the  mismanagement  or  misconduct 
of  the  officers  of  the  bank.  In  equity  there 
is  no  reason  why  the  petitioner  should  be 
preferred  to  all  other  creditors  or  claim- 
ants. For  over  a  year  the  petitioner  occupied 
the  position  of  a  stockholder,  and  received 
dividends  on  his  stock.  According  to  his 
claim,  the  bank  was  insolvent  when  he  pur- 
chased his  shares.  Nevertheless  it  went  on 
doing  business,  and  accepted  deposits  of 
many  millions  from  others.  The  greater 
part  of  the  $9,000,000  on  deposit  when  the 
bank  closed  its  doors  had  been  received  after 
the  petitioner  purchased  his  stock.  It  is  not 
to  be  supposed  that  ahy  one  would  deposit 
money  in  a  bank  which  he  knew  to  be  ln.soI- 
vent  and  we  may  fairly  assume,  therefore, 
that  every  one  who  deposited  money  after 
the  petitioner's  purchase  of  stock  did  so  un- 
der the  belief,  mistakenly  held,  if  not  fraud- 
ulently induced,  that  the  bank  was  in  a 
sound  condition.  These  depositors,  to  say 
nothing  of  those  who  claim  to  be  entitled  to 
preferential  payment  (their  claims  exceeding 
all  of  the  funds  on  hand),  are  as  much  enti- 
tled as  is  the  petitioner  to  the  favorable 
Gonsideration  of  a.  court  of  .equity.  We  do 
not  think  that  any  rigid  legal  presumption 
should  be  applied  for  the  purpose  of  giv- 
ing to  one  claimant  a  preferential  right  over 
others  whose  position  does  not  in  justice  dif- 
fer from  his. 

It  becomes  unnecessary  to  consider  other 
points  made  by  the  respondent 

The  Judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  a  X;  SHAW, 
J.;  MELVIN.  J.;  HENSHAW,  J.;  LAW- 
LOR,  J. 

(17B  Cal.  777) 
CITY  OF  LOS  ANGELES  et  al.  v.  LKWIS. 
Auditor  of  Los  Angeles  County  (KANE, 
Intervener).    (L.  A.  4591.)    • 

(Supreme  Court  of  California.    Aug.  28,  1917. 
Rehearing  Denied  Sept  27,  1917.) 

1.  Taxation  e=»22— Privatb  Pubposk— Con- 
stitutionality OF  Statute. 

A  legislative  act  clearly  arid  designedly  au- 
thorizing taxation  for  a  private  purpose  is  void, 
as  under  our  system  ot  government  taxes  can 
be  laid  only  for  a  public  object— one  within  the 
purpose  for  which  governments  are  established. 

2.  Counties   i@=>47— Powebs   ojt   Boards  of 
SUPEBVIBOBS— Statute. 

Pol.  Code,  i  4041,  as  amended  by  St  1913, 
p.  667,  circumscribing  all  grants  of  power  to 
boards  of  county  supervisors  within  "such  lim- 
itations and  restrictions  as  are  Ruhscribeil  by 
law,"  neither  adds  to  nor  detracts  from  the  force 
and  effect  of  the  powers  granted,  as.  even  if  such 
language  were  not  used,  their  powers  would  be 
so  limited. 
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3.  Watebs  and  Wateb  CotrBBEs  «=»208(1)— 
Pdbuc  Utility— Disposition  of  Subplus. 

Where  a  municipal  corporation  is  authorized 
to  engage  in  a  work  of  a  public  nature,  such  as 
fumi^ing  water  or  light  to  its  inhabitants,  an 
excess  or  surplus  beyond  their  needs  arising  in 
the  prudent  operation  of  the  work  may  be  di»- 
pos<!d  of  to  private  individuals. 

4.  CONSTITDTIONAL    LaW    ®=>48  —  CONSTBTTO- 

TiON  OF  Statutes  —  Pbesipiption  of  Con- 

srrruTioN  alttt. 
The  courts  construe  a  legislative  enactment 
with  a  strong  predilection  favoring  its  constitu- 
tionality, and  seek  by  every  legitimate  means  to 
uphold  its  constitutionality,  though  in  an  effort 
to  saVe  a  law  they  cannot  properly  pervert  or 
destroy  its  plain  meaning  and  make  it  express 
that  which  the  Legislature  itself  did  not  declare. 

5.  CONSTITUTIONAI,   Law    ©=s>47  —  Constbuc- 
tion— VALIDIXr. 

The  supreme  test  of  the  validity  of  the  legis- 
lative enactment  is,  not  what  may  have  been 
done  under  it,  but  what  may  be  dcme  under  it. 

6.  Taxation    «=>23— Pbivatb    Pubposb— Va- 
lidity OF  Statute — Powebs  of  Board  or 

Pol.  Code,  j  4041,  subd.  9a,  as  amended  by 
St  1913,  p.  660,  authorizing  county  supervisors 
to  operate  or  lease  a  cement  manufacturing 
plant  and  to  sell  its  products  upon  such  terms 
as  they  may  deem  proper,  and  giving  the  state 
and  its  municipal  corporations  a  preferred  right 
to  purchase  its  products  at  the  same  price  at 
which  they  are  offered  to  private  persons,  and 
providing  that  no  such  plant  shall  be  operated 
or  leased  until  a  prescribed  notice  of  intention 
to  do  so  shall  have  been  published  stating  the 
time  of  the  hearing  before  the  supervisors,  but 
not  requiring  that  the  plant  shall  bear  any  re- 
lation to  the  county's  estimated  needs  or  negativ- 
ing a  manufactured  product  in  excess  of  its 
UMds,  and  under  which,  in  view  of  the  fact  that 
cement  may  be  carried  over  without  deteriora- 
tion, there  would  be  no  surplus  incidentally  pro- 
duced, and  in  effect  authorizing  the  county  to 
manufacture  all  of  the  cement  that  the  jilant 
could  produce  and  to  sell  all  it  wished  to  private 
consumers,  was  invalid,  as  authorizing  taxation 
by  the  county  for  private  purposes. 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County ;   Paul  J.  McCormlcU,  Judge. 

Mandamus  by  the  City  of  Los  Angeles  and 
the  Board  of  Public  Service  Commissioners 
of  the  City  of  Los  Angeles  against  Walter 
A.  Lewis,  Auditor  of  the  County  of  Los  An- 
geles; M.  H.  Kane,  Intervener.  General  d^ 
murrers  to  the  petition  filed  by  the  Intervener 
and  the  auditor  overruled,  and  judgment  for 
petitioners,  and  the  auditor  and  the  Inter- 
vener appeal.  Judgment  reversed,  and  cause 
remanded,  with  directions  to  sustain  the  de- 
murrers. 

O'Melveny,  Stevens  &  Mllflkln,  Walter  K. 
Toiler,  and  J.  P.  Chandler,  all  of  Los  Angel- 
es, for  appellant  Kaue.  Fredericks  &  llan- 
na,  of  Los  Angeles,  for  appellant  Lewis.  Al- 
bert Lee  Stephens,  City  Atty.,  W.  B.  Math- 
ews, Wm.  B.  HImrod,  and  A.  J.  Hill,  Co. 
Counsel,  Roy  V.  Keppy,  Asst.  Co.  Coimsel, 
and  Robert  B.  Murphy,  Deputy  Co.  Counsel, 
all  of  Los  Angeles,  for  respondents. 

MELVIN,  J.  The  dty  of  Los  Angeles  was 
the  owner  of  a  plant  for  the  manufacture  of 
Portland    cement,   located   In    Kern    county. 


Oal.  It  had  used  the  product  of  Its  factory 
In  the  construction  of  its  waterworks.  There- 
after, In  1913  (St.  1913,  p.  689),  the  Legisla- 
ture of  the  state,  in  Its  enumeration  of  the 
Qovrers  of  boards  of  supervisors,  added  a 
new  section  to  the  Political  Code  (section 
4(X41 — ^8a)  providing  as  follows: 

"To  pnrcbase,  lease,  construct  or  otherwise  ac- 
quire, own,  operate,  manage  and  control,  in 
any  county  in  the  state,  cement  manufacturing 
plant ;  and  to  sell  the  products  of  the  same  in 
such  manner  and  upon  such  terms  and  condi-  ' 
tions  as  to  them  shall  be  deemed  proper:  Pro- 
vided, that  the  state  of  California  and  munici- 
EdI  or  public  corporations  of  the  state  shall 
ave  a  preferred  right  at  the  same  price  as  the 
products  are  offered  to  private  persons  to  pur- 
chase the  same ;  and  to  purchase,  lease,  or  other- 
wise acquire  real  or  personal  property  to  be  used 
in  connection  with  such  plant:  Provided,  how- 
ever, that  no  such  plant  shall  be  purchaned,  leas- 
ed, or  otherwise  acquired,  neither  shall  said 
works  be  constructed  on  real  or  personal  prop- 
erty purchased  or  acquired  until  notice  ot  the 
intention  to  make  such  purchase  or  construct 
such  works  shall  have  been  given  for  a  period  of 
thirty  days  by  publication  in  a  newspaper  of 
general  circulation  published  within  the  county, 
or,  if  there  be  none,  then  by  posting  a  notice  for 
said  period  in  a  conspicuous  place  in  three  pub- 
lic places  in  the  county;  such  notice  shall  con- 
tain a  description  of  the  property  to  be  pur- 
chased or  works  to  be  constructed,  a  statement 
of  the  amount  of  money  to  be  invested,  the  terms 
upon  which  it  is  to  be  invested  ana  the  time 
when  the  proposition  will  come  before  the  board 
of  supervisors  to  be  acted  upon." 

Then,  on  July  10,  1915,  the  dty  of  Los 
Angeles  and  the  county  of  Los  Angeles,  act- 
ing under  the  authority  thus  conferred,  en- 
tered Into  a  written  contract  of  lease,  where- 
by the  county  of  Los  Angeles  took  over  the 
operation  and  control  of  the  city's  cement 
plant  located  In  the  county  of  Kern.  The 
lease  contained  a  number  of  terms  iind  condi- 
tions, some  of  which  will  hereinafter  demand 
consideration.  For  the  present  It  is  enough 
to  say  that  the  rental  to  be  paid  by  the  coun- 
ty of  Los  Angeles  to  the  city  of  Los  Angeles 
for  the  use  of  this  cement  plant  for  the  first 
year  Is  $27,500,  to  be  paid  In  equal  monthly 
installments  of  $2,291.66  each.  In  time  the 
city  of  Los  Angeles  and  Its  Board  of  Public 
Service  Commissioners  made  demand  upon 
the  auditor  of  the  county  of  Los  Angeles  to 
indorse  his  approval  of  the  first  month's  In- 
stallment of  rent  payable  under  this  lease- 
hold contract.  Upon  his  refusal  so  to  do  this 
action  In  mandate  was  brought,  and  appel- 
lant M.  H.  Kane,  as  a  citizen  and  taxpayer 
of  the  county,  was  permitted  to  Intervene 
therein.  The  Intervener  and  the  auditor  filed 
their  general  demurrers  to  the  petition. 
These  demurrers  were  overruled,  and  judg- 
ment for  petitioners  followed.  From  this 
judgment  the  auditor  and  Intervener  have 
taken  their  appeals. 

[1]  Tlie  first  and  fundamental  proposition 
urged  upon  appeal  is  that  the  legislative  act^ 
is  itself  unconstitutional.  In  that  It  clearly' 
and   designedly    authorizes   taxation   for   a 
private  purpose,  whereas  under  our  system  of 
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goTemment  taxes  can  be  laid  only  for  a  pub- 
lic object — one  within  the  purposes  for  which 
goreminents  are  established.  Indisputably, 
if  the  legislature  has  authorized,  the  doing 
of  this  thing,  Its  authorization,  under  all  of 
the  authorities.  Is  void.  Dillon,  Mun.  Law, 
a  84,  1351 ;  Loan  Association  v.  Topeka,  20 
Wall.  (87  U.  S.)  655,  22  L.  Ed.  455;  Cole  v. 
La  Grange,  113  U.  S.  1,  5  Sup.  Ct.  41(5.  2S 
L.  Ed.  896 ;  In  re  Opinion  of  Supreme  Judi- 
cial Court,  58  Me.  590 ;  In  re  Opinion  of  the 
Justices,  155  Mass.  598,  30  N.  K  1142,  15  L. 
R.  A.  809;  In  re  Opinion  of  Justices,  211 
Mass.  624,  98  N.  E.  611,  42  L.  R.  A.  (N.  S.) 
221 ;  Union  Ice  &  Coal  Co.  v.  Town  of  Rus- 
ton,  135  La.  898,  66  South.  202,  L.  R.  A. 
1915B,  859,  Ann.  Cas.  1916C,  12;  People  v. 
Town  of  Salem,  20  Mich.  452,  4  Am.  Rep. 
400 ;  In  re  Opinion  of  Justices,  201  Mass.  607, 
91  N.  B.  405,  27  U  R.  A.  (N.  S.)  483 ;  Attor- 
ney General  v.  City  of  Eau  Qalre,  37  Wis. 
400:  Keen  t.  Mayor,  101  Ga.  588,  29  S.  E. 
42.  Respondents  In  answer  do  not  contend 
against  the  soundness  of  this  principle,  nor 
Its  appllcabUity  to  the  construction  of  the 
Code  section.  They  argue,  however,  that  ev- 
ery court  will  presume  in  favor  of  the  consti- 
tutiuuallty  of  a  legislative  enactment,  and 
wherever  possible,  as  between  two  permis- 
sible constructions,  will  adopt  that  which 
will  upbuld  the  law,  and  therefore  they  say 
that  this  law  should  be  construed  as  author- 
izing a  county  to  construct,  purchase,  or 
lease  a  cement  plant,  to  use  Its  product  sole- 
ly for  the  public  purposes  of  the  county. 
They  And  confirmatory  evidence  of  this  in- 
tent in  the  act  itself  from  the  declarntion 
therein  contained  that  boards  of 'supervisors, 
as  to  all  of  the  powers  by  the  Legislature  con- 
ferred on  them,  as  well  as  to,  this  specific 
grant  of  power,  are  restrained  by  "such  limi- 
tations and  restrictions  as  are  prescribed  by 
law."  The  power  to  sell,  so  respondents  fur- 
ther argue,  will  then  be  "limited  to  an  au- 
thority to  sell  the  surplus  cement  incidental- 
ly produced." 

[2,3]  Such  are  the  opposing  views  con- 
cerning the  construction  of  this  law,  and  to 
a  determination  of  what  In  fact  the  law  ac- 
tually means  we  are  thus  brought.  Certain 
phases  of  tbe  matter  may  be  at  once  dis- 
posed of.  The  general  provision  of  section 
4041  of  the  Political  Code,  which  circum- 
scribes all  grants  of  power  to  boards  of  su- 
pervisora  within  "such  limitations  and  re- 
strictions as  are  prescribed  by  law,"  neither 
adds  to  nor  detracts  from  the  force  and  ef- 
fect of  the  powers  granted.  Even  if  this  ex- 
press language  were  not  used,  those  powers 
would  still  be  circumscribed  by  the  limita- 
tions and  restrictions  prescribed  by  law.  "  It 
Is  true  that,  where  a  municipal  corporation 
is  authorized  to  engage  in  a  work  of  a  public 
nature,  and  where  the  character  of  that 
work  is  like  that  of  purveying  water  or  the 
production  and  sale  of  electric  light  and  pow- 
er to  its  Inhabitants,  it  has  been  held  that 
an  excess  or  surplus  b^ond  the  needs  of 


those  inhabitants,  which  may  arise  in  tbe 
prudent  operation  of  the  public  works,  may 
be  disposed  of  to  private  individuals.  Dil- 
lon, Mun.  Corp.  |  1300;  Clark  v.  City  of  Los 
Angeles,  160  Cal.  36,  116  Pac.  722;  South 
Pasadena  v.  Pasadena  Land  ft  Water  Co.,  152 
Cal.  579.  93  Pac.  490.  But  It  must  be  plain 
that  this  rule  or  principle  can  only  be  Invoked 
when  it  has  first  been  made  manifest  that  the 
primary  and  principal  purpose  is  a  public 
one.  Respondents  do  not  contend — no  one 
can  successfully  contend — ^that  the  manufac- 
ture and  sale  of  Portland  cement  for  com- 
mercial pprposes  is  work  of  a  public  or  mu- 
nicipal character,  any  more  than  would  be 
the  manufacture  of  bricks,  the  manufacture 
of  harness,  of  fire  engines,  of  ventilating  ap- 
paratus, or  the  many  hundreds  of  manufac- 
tured products  which  a  municipal  corpora- 
tion may  use  in  the  furtherance  of  public  af- 
fairs. 

[41  Again,  while  in  construing  a  legislative 
enactment  a  court  will  enter  upon  that  con- 
struction with  strong  predilection  favoring 
Its  constitutionality  and  seek  by  every  legit- 
Inmte  means  to  put  an  interpretation  upon 
the  law  which  will  confirm  its  constitutional- 
ity, there  is  a  well-defined  limit  to  every 
court's  power  in  this  regard.  No  court.  In 
its  eflTort  to  save  a  law,  can  properly  pervert 
or  destroy  its  plain  meaning,  and  so  make  it 
express  that  which  the  Le^slature  itself  did 
not  declare. 

"But  the  courts  cannot  ko  beyond  the  province 
of  legitimate  construction  in  order  to  save  a  stat- 
ute ;  and  where  the  meaning  is  plain,  words  can- 
not be  read  into  it  or  out  of  it  for  that  pur- 
pose." (Lewis'  Sutherland  on  Statutory  Con- 
Rtrtiction,  par.  83  ;  Rofcrs-Ruger  Co.  v.  Murrwy, 
115  Wis.  267,  91  N.  W.  657,  69  L.  R.  A.  737, 
05  Am.  St  Rep.  901. 

(t,  11  Controlled  by  these  fundamental  prin- 
ciples of  construction,  no  i^eisou,  lawyer  or 
layman,  reading  this  provision,  could  enter- 
tain the  slightest  doubt  as  to  the  power 
which  the  Legislature  conferred  and  meant 
to  confer  upon  boards  of  supervisors.  In 
brief,  it  was  an  authorization  to  any  county 
in  the  state  to  purchase,  lease,  construct,  or 
otherwise  acquire,  own,  and  operate  any  ce- 
ment manufacturing  plant  in  its  own  or  in 
any  other  county  of  the  state,  and  to  engage' 
in  the  business  of  manufacturing  and  selling 
cement  to  any  and  every  purchaser.  Says 
the  statute  itself,  "to  sell  the  products  of  the 
same  in  such  manner  and  up<m  such  terms 
and  conditions  as  to  them  shall  be  deemed 
proper."  The  only  limitation  upon  this  oth- 
erwise absolutely  free  power  of  manufacture 
and  sale  is  that  the  state  and  its  municipal 
and  other  public  corporations  shall  have  the 
right  to  purchase  the  cement  "at  the  same 
price  as  the  products  are  offered  to  private 
persons."  There  is  in  this  not  only  no  limi- 
tation of  manufacture  and  use  for  the  public 
needs  of  the  county  only,  but  there  is  every 
contemplation  that  the  manufacture  shall  ex- 
ceed the  tises  of  a  county,  and  this  must  nec- 
essarily have  been  in  the  mind  of  the  Legie- 
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latnre,  since  tbe  act  places  no  restriction 
upon  a  county  as  to  tbe  magnitude  of  tbe 
plant  whicb  It  may  see  fit  to  acquire.  Tbere 
is  no  prorlsion  tbat  the  plant  shall  bear  any 
relation  to  tbe  actual  or  estimated  public 
needs  of  the  county  purchasing  it.  The  coun- 
ty of  Mono,  requiring,  let  us  say,  for  Its  pub- 
lic needs  tbe  use  of  1.000  barrels  of  cement  a 
year,  may  purchase  or  lease  a  plant  whose 
oDtpnt  Is  1.000  barrels  of  cement  a  day.  It 
requires  no  technical  knowledge  of  tills  or  of 
any  other  manufacturing  industry  to  know 
that  economy  of  production  bears  a  direct 
ratio  to  efficiency  of  operation,  and  that  the 
cost  of  production  is  lessened  tbe  more  nearly 
that  any  manufacturing  plant  is  operated  to 
Its  maximum  of  production.  Precisely,  there- 
fore, as  any  county  operating  any  cement 
plant  must  employ  skilled  business  methods 
to  make  the  output  of  that  plant  as  large  as 
possible,  so  was  this  clearly  in  tbe  contem- 
plation of  the  Legislature  when  it  conferred 
powers  absolutely  unrestricted  (save  In  the 
dealings  with  the  state  and  its  mandatories 
In  the  matter  of  the  sale  of  its  surplus  prod- 
uct). Moreover,  from  tbe  nature  of  that 
product  Itself  there  could  be.  If  force  be  giv- 
en to  respondents'  construction  of  the  act, 
no  "surplus  cement  incidentally  produced" 
demanding  private  sale,  as  is  not  Infrequently 
the  case  in  the  public  supply  of  water  or 
hydroelectric  energy.  Portland  cement  is  a 
product  which  can  be  carried  over  without 
deterioration.  The  necessary  products  for 
the  needs  of  a  county  for  a  given  year  can 
nnquestloDably  be  closely  estimated  in  ad- 
vance by  the  county  authorities.  Their  fac- 
tory can  therefore  manufacture  that  amount 
and  no  more.  But  if  there  should  chance  to 
be  an  incidental  surplus,  the  exigencies  of 
the  situation  do'  not  demand  that  that  sur- 
plus should  be  sold,  since  it  may  safely  and 
economically  be  carried  over  for  next  year's 
consumption.  The  theory  therefore  of  a  sur- 
plus "incidentally  produced"  is  as  wholly 
without  reason  as  it  is  wholly  without  the 
purview  of  the  law  under  review,  which  at 
least  is  founded  upon  the  sound  business 
principle  that  the  county  shall  manufacture 
all  the  cement  of  which  its  plant  is  capable, 
and  which  manifestly  does  not  contemplate 
that  a  county  shall  commit  business  hara- 
kiri  by  purchasing  or  building  a  cement  plant 
with  a  capacity  of  1,000  barrels  a  day  to  sup- 
ply its  needs  of  1,000  barrels  a  year,  with  au- 
thority to  sell  only  the  small  surplus"  over 
the  1,000  barrels  a  year  which  may  be  "In- 
cidentally produced."  What  the  Legislature 
did  was  to  authorize  the  counties  of  the  state 
to  engage  in  the  general  business  of  the  man- 
ufacture and  sale  of  Portland  cement,  with- 
out restriction  or  attempt  or  desire  to  re- 
strict these  counties  to  their  Individual  pub- 
lic needs.  And  whatever  change  in  position 
the  exigencies  of  the  law  have  forced  the 
attorneys  for  the  city  of  Los  Angeles -to  take, 
it  la  quite  apparent  from  a  reading  of  the 


lease  between  the  city  and  the  county  that 
such  was  the  interpretation  which  the  con- 
tracting parties  put  upon  the  law  at  the  time 
they  entered  Into  their  agreement. 

It  has  been  said  that  to  save  even  a  legis- 
lative enactment  nothing  can  be  read  Into  it 
nor  read  out  of  It  The  supreme  test  of  the 
validity  of  any  such  law  is  not  what  may 
have  be^  done  under  it,  not,  as  here,  what 
the  contracting  parties  may  by  convention 
agree  to  do  or  not  to  do  under  It.  but  It  is 
what  may  be  done  under  it.  Lewis'  Suther- 
land Stat.  Cons.,  {  107;  City  of  Beatrice  v. 
Wright,  72  Neb.  689,  101  N.  W.  10:19:  State 
V.  Stark  County,  14  N.  D.  368. 103  N.  W.  91.3; 
Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am.  Rep. 
289 ;  Minneapolis  Brewing  Co.  v.  McGUlivray 
(C.  C.)  104  Fed.  258;  State  v.  O'Leary,  43 
Mont.  157,  115  Pac.  204.  No  man  can  doubt 
but  that  under  this  law  a  county  aoiulring 
a  cement  plant  Is  authorized  to  manufacture 
all  of  tbe  cement  which  that  plant  can  pro- 
duce and  sell  all  that  it  desires  to  private 
consumers.  To  deny  this  right  and  power 
under  the  law  Is  to  destroy  the  law  itself  and 
to  frame  a  law  distinctly  the  contrary  of 
that  which  the  Legislature  deliberately  and 
advisedly  formulated  and  passed.  So  plain 
Is  this  that  respondents  cannot  successfully 
urge  the  severability  of  the  statute  and  that 
a  part  of  It  can  be  saved  by  a  construction 
limiting  the  cement  production  to  tbe  public 
needs  of  the  county;  for  this,  as  we  have 
said,  would  be  to  make  a  law  which  the  Leg- 
islature has  not  made  and  which  requires 
legislative  deliberation  and  determination  be- 
fore It  can  be  made. 

The  invalidity  of  the  section  of  tbe  Code 
thus  declared  renders  unnecessary  any  de- 
tailed consideration  of  the  contract  entered 
into  between  the  city  of  Los  Angeles  and  the 
county  of  Los  Angeles.  But  In  exemplifica- 
tion of  the  statement  above  made,  tbat  the 
contracting  parties  did  not  in  tbelr  agree- 
ment contemplate  that  the  law  designed  to 
limit  the  manufacture  of  cement  to  the  coun- 
ty needs,  it  may  be  pointed  out  that  by  tbe 
terms  of  the  lease  the  county  is  bound  to 
manufacture  a  total  of  180,000  barrels  of  ce- 
men.t  each  year,  and  this  without  regard  to 
the  couflty  requirements.  The  county  may 
require  much  or  little,  or  none  at  all,  but  It 
must  manufacture  this  product  and  either 
sell  It  or  suffer  tremendous  financial  loss  if  It 
does  not  do  so.  Not  this  alone,  but  tbe  dty, 
in  lieu  of  tbe  cash  rent  which  the  county  is 
to  pay  for  the  use  of  the  plant,  may  exact 
from  the  county  the  manufacture  and  deliv- 
ery to  It — the  city — of  cement  at  an  agreed 
price.  The  county  further  agrees  to  pay  a 
royalt.v  of  5%  cents  per  barrel  on  every  bar- 
rel of  cement  manufactured.  It  Is  also  to 
pay  a  depreciation  charge  of  $11,000  a  year. 
The  city  is  to  have  the  right  to  purchase  60,- 
000  barrels  of  cement  a  year  at  a  price  fixed 
in  the  lease,  without  regard  to  what  may 
be  the  actual  market  value  of  Portland  ce- 
ment at  the  time  the  city  elects  to  take  it 
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All  of  this  and  much  more  indicate  too  plain- 
ly to  call  for  discussion  tbe  fact  that  the 
contracting  parties  viewed  this  law  as  only  il 
can  be  regarded,  and  for  the  reasons  given 
the  judgment  In  favor  of  these  respondents 
and  against  the  defendant  auditor  of  Ix>s 
Angeles  and  against  tbe  intervener  is  revers- 
ed, and  the  cause  remanded,  with  directions 
to  the  trial  court  to  sustain  these  appel- 
lants' general  demurrers  to  petitioner's  com- 
plaint 

We  concur:  ANGELTX)TTI,  C,  J.;  HEN- 
SHAW,  J.;  LORIGAN,  J.;  SHAW.  J.; 
SLOSS,  J. 


a75  Cal.  797) 

MIIJ.AR  V.  MILLAR  et  al.     (Sac.  2415.) 

(Supreme  Court  of  California.     Aug.  28,  1917. 

Rebearing  Denied  Sept.  27,  1917.) 

1.  Appeal  and  Ereob  <S=>6»4(1)— Questions 
Reviewable — Sufficiency  of  Evidence. 

Tbe  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  a  finding  cannot  be  considered 
on  appeal  from  a  judgment,  where  the  bill  of 
exceptions  relied  on  contains  no  specificatiou 
of  insufficiency  of  evidence,  and  tbe  same  is  true 
as^  to  an  appeal  from  an  order  denying  new 
trial,  where  based  on  a  bill  of  exceptions. 

2.  Appeal  and  E)brob  <3=>302(6)— Questions 
Reviewable— Specification  of  Errob. 

Wliere  the  notice  of  intention  to  move  for 
new  trial  specified  in  general  terms  as  a  ground 
insufficiency  of  the  evidence  to  justify  the  find- 
ings, decision,  and  judgment  of  the  court,  tbe 
general  specification  of  the  insufficiency  of  the 
evidence  was  not  sufficient  to  enable  the  court 
on  appeal  to  review  the  question  of  its  suffi- 
ciency. 

3.  Appeal   and    Ebbob   <3=3241— QmcsnoNS 
Rbvibwablb— Denial  of  Nonsuit. 

Where  the  only  ground  stated  for  motion  for 
nonsuit  was  that  there  was  no  evidence  jus- 
tifying the  court  in  granting  the  relief  prayed 
for,  or  any  relief  whatever,  the  court  on  appeal 
could  not  consider  the  evidence  to  review  the 
trial  court's  ruling  denying  the  motion  for  non- 
suit, since  an  appellate  court  will  not  review 
tbe  finding  of  the  trial  court  denying  such  a 
motion  upon  any  ground  not  precisely  and 
specifically  stated  in  it,  and  where  no  ground 
is  sufficiently  stated  will  not  review  it  at  all. 

4.  Marriage  ®=»60(6)  — Annulment— Stat- 
ute—"Fraud." 

Tbe  secret  detennination  of  one  of  the  par- 
ties to  a  marriage,  when  entering  into  the  re- 
lation, absolutely  to  refuse  to  the  other  sexual 
intercourse,  a  course  consistently  persisted  in 
at  all  times  after  the  marriage,  the  other  party 
having  acted  in  good  faith,  is  a  "fraud"  within 
Civ.  Code,  §  82,  subd.  4,  specifying  as  a  ground 
for  annulment  of  marriage  that  tbe  consent  of 
either  party  was  obtained  by  fraud,  etc.,  since 
a  promise  made  without  any  intent  to  perform 
constitutes  actual  fraud. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fraud.] 

5.  Markiagb  <S=>60(6)— Annulment— Fraud- 
Pleading — Statute. 

In  a  wife's  suit  for  maintenance,  the  hus- 
band's cross-complaint  for  annulment  on  the 
ground  that  the  wife  had  entered  the  marriage 
relation  with  the  intention  of  refusing  him  sex- 
ual intercourse  alleged  that,  owing  to  the  wife'? 
persistent  refusal,  the  parties  had  never  had 
marital  Intercourse  after  the  marriage,  and 
that  within  a  reasonable  time  the  husband  no- 


tified the  wife  that  their  relations  were  termi- 
nated, etc.,  while,  according  to  the  allegations 
of  the  wife's  complaint,  the  husband  forthwith 
willfully  failed  to  provide  the  wife  with  the 
common  necessaries  of  life  or  any  money.  Held, 
that  tbe  cross-complaint  sufficiently  negatived 
the  exception  of  Civil  Code,  IS  82,  subd.  4,  pro- 
viding' that  a  marriage  may  l>e  annulled,  when 
the  consent  of  either  party  was  obtained  by 
fraud,  "unless  such  party  afterwards  with  full 
knowledge  of  the  facts  constituting  the  fraud 
freely  cohabited  with  the  other  as  husband  and 
wife." 

6.  Mabbiaoe  «=»58(7)— Annulment— Fraud — 
Waiver— Statute. 

Under  Civ.  Code,  {  82,  subd.  4,  making  It 
ground  for  annulment  of  marriage  if  the  con- 
sent of  either  party  was  obtained  by  fraud, 
unless  such  party  afterwards,  with  full  knowl- 
edge of  the  facts  constituting  the  fraud,  free- 
ly cohabited  with  the  other  as  husband  and 
wife,  if  a  wife  entered  the  marriage  relation 
intending  to  refuse  her  husband  sexual  inter- 
course, thus  committing  a  fraud  upon  him,  and 
he,  with  full  knowledge  of  the  facts,  assumed 
the  rights  of  marriage,  cohabiting  with  his 
wife  as  such,  thus  forming  the  relation  notwith- 
standing the  fraud,  he  waived  it,  and  can  main- 
tain no  action  for  annulment  on  account  of  it. 

7.  tJivoRCE  ®=»15 -Mabbiaoe  ®=57  —  "An- 

NUIJIENT"— "DiVOBCE." 

"Divorce"  means  the  dissolution  of  the 
bonds  of  matrimony,  based  upon  the  theory 
of  a  valid  marriage,  for  some  cause  arising  after 
tbe  marriage ;  an  "annulment"  proceeding  is 
maintained  on  the  theory  that  for  some  cause  ex- 
isting at  tbe  time  of  marriaee  no  valid  marriage 
ever  existed,  even  though  tlie  marriage  be  only 
voidable  at  tbe  instance  of  the  injured  party. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Divorce.) 

8.  Marriage  i8=>C5— Annulment— Effect  of 
Decree. 

The  decree  of  nullity  in  a  proceeding  to  an- 
nul a  marriage  determines  that  no  valid  mar- 
riage ever  existed. 

9.  DivoBCE  ®=»15  — Annulment— Statute— 
"Divorce." 

In  view  of  (3iv.  C!ode,  S8  82-132,  relative  to 
nullity  and  dissolution  of  marriage  and  causes 
for  denying  divorce,  the  word  "divorce,"  as  used 
in  Civ.  Code,  S§  128,  131,  132,  providing  that 
plaintiff  in  actions  for  divorce  must  be  a  resi- 
dent, etc.,  does  not  include  proceedings  for  an- 
nulment of  marriage  or  any  action  except  tbe 
original  action  for  divorce  for  some  cause  aris- 
ing after  marriage. 

10.  Divorce  <g=48  —  Mabriagk  «=359  — An- 
nulment—"Condonation." 

"Condonation,"  the  conditional  forgiveness 
of  a  matrimonial  offense  constituting  a  cause 
for  divorce,  is  a  defense  only  in  the  ordinary 
divorce  action  for  some  cause  arising  after 
marriage,  and  tbe  statutory  provisions  as  to 
such  defense  have  no  part  in  a  proceeding  for  an- 
nulment of  marriage  for  fraud  consisting  in  a 
wife's  determination  to  deny  sexual  intercourse. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  (Condona- 
tion.] 

11.  Marbiagk  4=>65 — Annulment— Effect  of 
Judgment. 

In  a  wife's  action  for  maintenance,  where- 
in her  husband  cros-s-complained  for  annulment 
the  provision  of  the  final  judgment  that  the 
wife  was  not  entitled  to  recover  from  her  hus- 
band any  payment  of  alimony  or  any  money 
whatsoever  for  her  maintenance  or  otherwise 
merely  adjudicated  that  the  wife  should  not 
recover  any  alimony  or  sum  by  way  of  perma- 
nent maintenance,  a  necessary  result  of  the  de- 
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cree  of  nallity,  and  the  provigion  did  not  pre- 
clude tbe  wife  from  collecting  any  money  due 
ber  under  order  oeodente  lite,  made  for  tem- 
porary support,  etc. 

In  Baulv.  Appeal  from  Superior  Court, 
Solano  County ;   W.  T.  O'Donnell,  Judge. 

Action  by  Katherine  A.  Millar  against  Rob- 
ert F.  Millar  and  anottier,  executor  and.  ex- 
ecutrix of  tbe  will  of  James  Millar,  deceased, 
substituted  as  defendants  to  place  of  James 
Miliar.  From  a  Judgment  for  defendants, 
an  order  denying  her  motion  for  new  trial, 
and  an  order  denying  ber  motion  for  furtber 
allowance  of  costs  and  counsel  fees,  plain- 
tiff appeals.    Judgment  and  orders  affirmed. 

Metson,  Drew  &  Mackenzie  and  Roy  G. 
Hudson,  all  of  San  Francisco  (Marion  De 
Vrles,  of  counsel),  for  appellant.  Frank  R. 
Devlin,  of  Fairfield,  and  A.  Vi.  Bolton,  of  San 
Francisco,  for  respondents. 

ANGELLOTTI,  C.  J.  Katberine  Millar 
hrougbt  tbls  action  against  James  Millar  for 
separate  maintenance.  Millar  answered,  de- 
nying tbe  validity  of  the  marriage,  and  by 
way  of  cross-complaint  alleged  that  his  con- 
sent thereto  was  obtained  by  fraud.  He  ask- 
ed that  tbe  marriage  be  annulled.  Judgment 
was  given  for  him,  annulling  tbe  marriage. 
The  appeal  is  taken  by  plaintill  from  the 
Judgment  and  the  order  denying  ber  motion 
for  a  new  trial,  and  also  from  an  order  de- 
nying her  motion  for  a  farther  allowance  of 
costs  and  counsel  fees. 

Millar  died  after  the  Judgment  had  been 
entered  and  pending  the  appeaL 

It  li>  earnestly  contended  that  tbe  evidence 
was  not  sufficient  to  sustain  certain  findings 
of  the  trial  court.  Tbe  sufficiency  of  tbe  evi- 
dence to  sustain  tbe  findings  of  tbe  trial 
court  cannot  be  reviewed  on  the  record  be- 
fore us. 

[1]  It  is  settled  by  a  long  line  of  decisions 
of  this  court  that  the  question  of  tbe  suffi- 
ciency of  the  evidence  to  sustain  the  findings 
cannot  be  considered  on  appeal  from  a  Judg- 
ment where  the  bill  of  exceptions  relied  on 
contains  no  specification  of  insufficiency  of 
evidence.  The  same  thing  is  true  as  to  an 
appeal  from  an  order  denying  a  new  trial 
where  tbe  appeal  is  based  on  a  bill  of  excep- 
tions. Howley  v.  Harrington,  152  Cal.  188, 
92  Pac.  177. 

[21  Some  reliance  is  placed  on  the  claim 
that  the  notice  of  intention  to  move  for  a 
new  trial  specified  in  general  terms  "insuffi- 
ciency of  the  evidence  to  Justify  tbe  findings, 
decision,  and  Judgment  of  the  court,"  but 
even  if  such  a  gener.al  specification  were  suf- 
ficient, which  it  is  not,  tbe  notice  is  not  in- 
cluded in  tbe  bill  of  exceptions,  and  constl- 
*tutes  no  part  of  the  record  on  appeal. 

I3J  It  Is  furtber  suggested  that  we  may 
consider  tbe  evidence  for  the  purpose  of  re- 
viewing the  ruling  of  tbe  trial  court  denying 
a  motion  for  a  nonsuit.  Tbe  answer  to  this 
is  that  the  motion  for  a  nonsuit  did  not  suffi- 


ciently specify  any  ground.    The  only  ground 
stated  was  tbat: 

"There  is  no  evidence  before  the  court  ju»- 
tifying  it  in  granting  the  relief  prayed  for, 
or  any  rdief  whatever." 

It  is  thoroughly  settled  by  a  long  line  of 
decisions  tbat  an  appellate  court  will  not  re-  - 
view  tbe  ruling  of  tbe  trial  court  denying  a 
motion  for  a  nonsuit,  upon  any  ground  not 
precisely  and  specifically  stated  in  the  mo- 
tion, and,  where  no  ground  is  sufficiently 
stated,  win  not  review  it  at  all.  In  Miller  v. 
Luco,  80  Cal.  261,  22  Pac.  195,  tbe  ground 
stated  was  "that  plaintiffs  bad  failed  to 
prove  a  sufficient  case."    It  was  said: 

"  'It  is  settled  law  in  this  state  that  a  patty  - 
moving  for  a  nonsuit  should  state  in  his  mo- 
tion precisely  the  grounds  on  which  he  relied 
so  that  the  attention  of  the  court  and  the  op- 
posite counsel  mav  be  particularly  directed  to 
the  supposed  defects  in  the  plaintiff's  case.' 
•  •  •  The  motion  made  here  did  not  com- 
ply with  this  rule  and  it  was  therefore  prop- 
erly denied." 

See,  also,  Coffey  v.  Greenfield,  62  Cal.  608: 
Cogblan  v.  Quartararo,  15  Cal.  App.  66S,  115 
Pac.  664;  Sanchez  v.  Neary,  41  Cal,  487; 
Sbain  V.  Forbes,  82  Cal.  582,  23  Pac.  198: 
Bronzan  v.  Drobaz,  93  Cal.  650,  29  Pac.  254 ; 
Durfee  v.  Scale,  139  Cal.  607,  73  Pac.  435.  It 
follows  from  what  we  have  said  tbat  as  to 
all  questions  of  fact  we  are  concluded  by  the 
findings  of  the  trial  court,  which  must  be 
taken  as  true  for  all  the  purposes  of  this 
appeal. 

Tbe  findings  of  tbe  trial  court,  sp  far  as 
material,  are  substantially  as  follows:  On 
January  2,  1913,  a  marriage  was  duly  sol- 
emnized between  the  parties  in  San  .lose.  At 
the  time  of  such  marriage  plaintiff  did  not 
intend  to  consummate  the  marriage,  in  tbat 
she  did  not  Intend  to  have  sexual  intercourse 
with  Millar.  She  "entered  into  tbe  marriage 
contract  and  the  solemnization  thereof  with 
the  Intent  tbat  she  would  not  consummate 
tbe  marriage  or  fully  enter  into  the  relation 
arising  out  of  the  marriage  contract,  and  en- 
tered into  the  same  for  the  purpose  of  obtain- 
ing maintenance,  support,  and  property  from 
said  defendant,  and  without  any  intent  upon 
her  part  to  perform  tbe  obligations  of  the 
contract  of  marriage  or  be  anything  more  to 
the  defendant  than  a  wife  In  form."  E2ver' 
after  the  marriage  plaintiff  persistently  re- 
fused to  have  sexual  intercourse  with  Millar, 
notwithstanding  bis  solicitations,  and  with- 
out any  reasonable  excuse  therefor,  and  at 
all  times  refused  to  occupy  the  same  bed 
with  him,  all  in  pursuance  of  her  determina- 
tion existing  at  the  time  of  the  marriage  to 
so  refuse.  By  reason  of  her  refusal,  the  par- 
ties have  never  bad  any  sexual  connection. 
So  far  as  appears  they  did  until  August  15, 
1913,  remain  together  in  the  manner  usual  to 
husband  and  wife,  tbe  court  finding  that' 
after  the  marriage.  In  accord  with  the  plan 
theretofore  made,  they  Journeyed  together  to 
several  places  in  the  United  States  and  back 
again  to  California.    Miliar  entered  into  the 
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marriage  contract  In  good  faitb  with  tlie  in- 
tent to  fully  perform  all  the  obligations  of 
the  marriage  relation,  and  then  believed  that 
plaintiff  did  the  same,  and  was  deceived  "by 
the  false  and  fraudulent  consent  thereto,  giv- 
en by  plaintiff."  On  August  15,  1913,  Millar 
notilied  plaintiff  in  writing  substantially  to 
ti>e  effect  that  because  she  entered  into  the 
marriage  with  no  intent  of  performing  the 
duties  and  obligations  thereof,  and  persisted 
in  refusing  to  perform,  he  "rescinded  said 
contract,"  and  would  not  contribute  further 
toward  her  support  and  maintenance.  Plain- 
tiff's action  for  maintenance  was  commenced 
prior  to  October  31,  1913,  and  Millar's  an- 
swer and  cross-complaint  were  filed  Febru- 
ary 0,  1914. 

1.  Our  Civil  Code,  in  the  section  prescrib- 
ing the  grounds  existing  at  the  time  of  the 
marriage  upon  which  the  marriage  may  be 
annulled,  specifies  as  one  of  such  grounds 
"that  the  consent  of  either  party  was  ob- 
tained by  fraud,  unless  such  party  after- 
wards, with  full  knowledge  of  the  facts  con- 
stituting the  fraud,  freely  cohabited  with  the 
other  as  husband  or  wife."  Subdivision  4, 
{  82.  An  action  based  on  this  ground  may 
be  brought  by  the  injured  party  within  four 
years  after  the  discovery  of  the  facts  con- 
stituting the  fraud.  The  main  question  pre- 
sented by  this  appeal,  in  view  of  the  findings, 
is  whether  the  secret  determination  of  one 
of  the  parties  to  a  marriage  at  the  time  of 
entering  into  the  contract  or  relation  of  mar- 
riage to  absolutely  refuse  to  the  other  all 
sexual  or  "matrimonial  intercourse  as  hus- 
band and  wife,"  as  it  is  termed  in  section  96, 
Civil  Code,  consistently  persisted  therein  at 
all  times  after  the  marriage,  the  other  party 
having  acted  In  good  faith,  constitutes  such 
a  fraud  as  is  included  within  the  scope  of 
subdivision  4,  section  82,  Civil  Code,  and 
warrants  an  annulment  of  the  marriage. 

[4]  Upon  further  consideration  of  this 
question  we  are  satisfied  that  the  conclusion 
reached  thereon  in  department  was  correct, 
and  that  the  question  must  be  answered  in 
the  affirmative.  Marriage  is  defined  by  our 
Civil  Code  as: 

"A  personal  relation  arising  out  of  a  civil 
contract,  to  which  the  consent  of  parties  capa- 
ble of  matdng  that  contract  is  necessary."  Sec- 
tion 55. 

As  we  have  seen,  our  law  provides  that 
when  such  consent  on  the  part  of  either  par- 
ty is  obtained  by  "fraud,"  the  marriage  may 
be  annulled  at  the  suit  of  the  other,  unless 
the  fraud  is  waived  by  free  cohabitation  aft- 
er discovery ;  in  other  words,  such  marriage 
is  voidable  at  the  instance  of  the  Injured 
party.  As  was  said  in  Sharon  v.  Sharon,  75 
Cal.  1,  8,  16  Pac.  345,  while  the  contract  is 
simply  that  the  parties  forthwith  enter  into 
the  relation  of  marriage,  "the  rights  and  ob- 
ligations of  that  status  (relation)  are  fixed  by 
society  in  accordance  with  the  principles  of 
natural  law."  These  principles  of  natural 
law  are  perfectly  understood,  certainly  in  so 


far  08  the  particular  matter  here  Involved 
is  concerned.  The  obligation  of  the  relation 
in  this  behalf  is  such,  to  use  the  language  of 
the  Supreme  Judicial  Court  of  Massachusetts 
in  Smith  7.  Smith,  171  Mass.  404,  50  N.  E. 
«33,  41  L.  R.  A.  800,  68  Am.  St.  Rep.  440,  as 
to  be  "essential  to  the  very  existence  of  the 
marriage  relation,"  a  proposition  as  to  which 
there  appears  to  be  no  dissent  in  the  author- 
ities. See  in  this  connection  Sharon  v.  Shar- 
on, 75  Cal.  33, 16  Pac.  345;  Dickinson  v.  Dick- 
inson, Law  Reports  (Eng.)  Probate  Div.  1913, 
p.  198.  Our  own  statutes  expressly  recognize 
this  by  making  it  a  ground  for  annulment  of 
marriage  "that  either  party  was,  at  the  time 
of  marriage,  physically  Incapable  of  entering 
into  the  marriage  state,  and  such  incapacity 
continues,  and  appears  to  be  incurable." 
Subdivision  .6,  f  82,  Civ.  Code.  The  physical 
incapacity  here  referred  to,,  as  is  thoroughly 
established,  Is  the  physical  incapacity  to  con- 
summate the  marriage  by  coition.  In  con- 
senting to  a  marriage,  in  consenting  to  enter 
that  personal  relation,  each  of  the  parties 
impliedly  promises  the  other  that  he  or  she 
will  perform  the  duties  and  obligations  of 
the  lelation,  and  the  promise  and  consent  of 
one  are  given  in  consideration  of  and  in  re- 
liance ui>on  the  promise  and  consent  of  the 
other.  As  it  was  put  In  Moore  v.  Moore,  94 
Misc.  Rep.  370,  157  N.  Y.  Supp.  819: 

"So  one  who  goes  through  the  marriage  cere- 
mony represents  in  bo  many  words  his  inten- 
tion and  purpose  to  fulfill  all  the  obligations 
of  a  husband  to  the  woman  be-  marries." 

One  who  so  promises  and  represents,  thus 
obtaining  the  consent  of  the  other,  with  the 
secret  determination  not  to  fulfill  the  prom-- 
Ise,  must  be  held  to  have  obtained  such  con- 
sent of  the  other  party  by  fraud — at  least 
where  the  promise  relates  to  a  material  mat- 
ter. That  a  promise  made  without  any  in- 
tention of  performing  it  constitutes  actual 
fraud  is  elementary  law  with  relation  to  or- 
dinary contracts,  and  Is  expressly  declared 
by  our  Civil  Code.  Section  1572.  As  said  in 
Martin  v.  L«wrence,  156  Cal.  194,  103  Pac. 
913: 

"Where  a  defendant  makes  a  promise  touch- 
ing a.  substantive  part  of  the  consideration 
moving  to  the  plaintiff,  in  bad  faith  and  with- 
out intent  to  perform  the  promise,  it  consti- 
tutes a  species  of  fraud  well  recognized  in  equi- 
ty and  in  terms  denounced  by  the  Code." 

We  can  see  no  good  reason  why  tills  is  not 
true  with  regard  to  the  marriage  relation. 
It  may  readily  X>e  conceded  that  a  court 
should  not  annul  a  marriage  on  the  ground 
of  fraud  except  in  extreme  cases,  where  the 
particular  fraud  goes  to  the  very  essence  of 
the  marriage  relation,  and  especially  is  tliia 
true  where  the  marriage  has  been'  fully  con- 
summated and  the  parties  have  actually  as-  , 
sumed  all  the  mutual  rights  and  duties  of  the 
relation.  In  such  a  case  considerations  of 
public  policy  Intervene,  and  courts  are  loath 
to  anntd  a  marriage.  See  Smith  v.  Smith, 
supra.  But  no  consideration  of  public  policy 
precluding  relief  exists  und&c  such  circum- 
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stances  as  are  established  by  tbe  findings  in 
tills  case,  and  tbe  authorities  generally  recog- 
nize that  in  such  cases  the  marriage  should 
be  annulled  for  fraud.  The  latest  case  to 
which  our  attention  has  been  called  is  that 
of  Anders  v.  Anders,  224  Mass.  438,  113  N. 
E.  203,  L.  R.  A.  1016E,  1273,  In  which  it  was 
held  that  the  husband  was  entitled  to  a  de- 
cree annulling  the  marriage  on  tbe  ground  of 
fraud  where  the  woman  went  through  the 
marriage  ceremony  solely  to  secure  the  right 
to  appear  as  a  married  woman,  secretly  In- 
tending to  leave  the  husband  immediately 
after  the  ceremony,  and  carried  the  plan  In- 
to effect,  and  where  the  husband  was  deceiv- 
ed and  acted  in  good  faith.  Referring  to  the 
earlier  case  of  Cowles  v.  Cowles,  112  Mass. 
298,  in  which  the  court  held  that  utter  denial 
of  marital  Intercourse  was  not  ground  for  a 
decree  of  nullity,  saying,  "It  plainly  does  not 
go  to  the  original  validity  of  the  marriage, 
and  affords  no  ground  for  declaring  the  nul- 
lity of  it,"  the  court  said: 

"It  is  pretty  plain  that  in  deciding  Cowles  v. 
Cowles  this  court  did  not  have  in  mind  the  ease 
of  a  woman  going  through  the  marriage  cere- 
mony with  a  preconceived  intention  never  to  al- 
low marital  intercourse." 

In  deciding  the  case  the  court  said: 
"In  the  case  at  bar  the  libelee  went  through 
the  marriage  ceremony  with  an  intention  never 
to  perform  any  one  of  the  duties  of  a  wifo. 
•  •  •  That  plan  she  carried  into  effect.  It 
is  well  settled  that  a  contract  for  tbe  sale  of 
goods  is  induced  by  fraud,  and  for  that  reason 
voidable,  where  the  purchaser  had  an  intention 
when  the  contract  was  made  not  to  perform  his 
promise  to  pay  Cor  them.  If  an  intention  not  to 
perform  bis  promise  renders  a  contract  for  pur- 
cha.<!e  of  property  voidable,  a  fortiori  the  same 
result  must  follow  in  case  of  a  contract  to  en- 
ter into  'the  holy  estate  of  matrimony.'  " 

There  Is  no  distinction  in  principle  between 
thai:  case  and  tbe  one  at  bar.  It  is  true  that 
there  the  Intention  was  never  to  perform 
"any  •  •  •  of  the  duties  of  a  wife," 
while  here  the  intention  was  only  as  to  one. 
But  that  one  was  of  such  a  character  as  to 
be  "essential  to  the  very  existence  of  the 
marriage  relation,"  and  the  fraud  was  one 
going  to  the  original  validity  of  the  marriage 
within  the  contemplation  of  section  82,  subd. 
4,  Civil  Code.  It  was  said  by  the  New  York 
court  In  Moore  v.  Moore,  supra,  with  relation 
to  the  representations  implied  from  a  con- 
sent to  a  marriage,  "misrepresentations  of 
pnriwse  and  intention,  whether  express  or 
necessarily  implied,  which  constitute  a  ma- 
terial fact  inducing  another  to  act,  constitute 
a  fraud  affecting  the  validity  of  a  contract 
induced  thereby."  In  that  case  the  marriage 
was  annulled.  We  find  nothing  In  the  author- 
ities to  contravene  the  conclusion  we  have 
reached  on  this  question. 

That  the  law  provides  for  the  dissolution  of 
the  relation  of  marriage  by  divorce  for  spe- 
dflc  violations  after  marriage  by  one  party 
of  duties  appertaining  to  the  relation,  includ- 
ing the  particular  obligation  here  involved, 
is   altogether  immaterial.     Such  subseqiuent 


violations  in  no  way  go  to  the  original  valid- 
ity of  the  marriage.  The  alleged  fraud  in 
this  case  is  not  based  upon  any  mere  violation 
of  any  duty  of  the  marriage  relation,  but 
upon  a  fraudulent  misrepresentation  made 
by  plalntifC  at  the  time  of  the  marriage,  by 
which  the  consent  of  Millar  to  enter  into  the 
marriage  was  obtained,  a  matter,  as  we  have 
seen,  which  goes  to  the  original  validity  of 
the  marriage,  and  renders  it,  at  the  suit  of 
the  injured  party,  void  ab  initio. 

2.  It  is  claimed  that  the  cross-complaint 
does  not  state  facts  sufBcient  to  constitute  a 
cause  of  action,  in  that  it  does  not  altege  that 
immediately  upon  discovery  of  the  fraud 
Millar  ceased  to  cohabit  with  plaintiff,  and 
also  that  no  such  condition  is  established  by 
the  findings.  This  point  appears  never  to 
have  l>een  made  until  the  petition  for  re- 
hearing in  this  court  after  decision  in  depart* 
ment  No  demurrer  was  Interposed  to  the 
cross-complaint  in  the  lower  court,  and  the 
cause  was  apparently  tried  upon  the  theory 
that  it  sufficiently  alleged  a  cause  of  action 
for  annulment,  on  the  ground  of  fraud. 

[S]  As  we  have  seen,  the  law  provides  that 
a  marriage  may  be  annulled  on  this  ground  at 
the  suit  of  the  injured  party  "unless  such 
party  afterwards,  with  full  linowledge  of  the 
facts  constituting  the  fraud,  freely  cohabited 
with  the  other  as  husband  and  wife."  It  may 
be  conceded  that  a  complaint  based  on  this 
grouud  should  substantially  negative  this  ex- 
ception, and  that  tue  same  should  be  sub- 
stantially found.  While  the  cross-complaint 
is  perhaps  not  as  precise  and  specitic  in  this 
regard  as  it  might  have  been  made,  we  thlnlc 
the  facts  alleged  and  found  sufficiently  nega- 
tive the  exception  declared  by  the  statute  to 
withstand  the  attack  now  made.  It  is  definite- 
ly alleged,  and  found,  that,  owing  to  the 
persistent  refusal  of  plaintiff,  there  was  never 
any  marital  intercourse  between  the  parties, 
and  that,  within  what  must  be  held  to  be  a 
reasonable  time,  Millar,  on  account  thereof, 
notified  plaintitf  that  their  relations  were 
terminated,  and  that  lie  would  no  longer  con- 
tribute to  her  support  and  maintenance.  Ac- 
cording to  the  allegations  of  her  complaint  he 
thenceforth  willfully  failed  to  provide  her 
with  the  common  or  any  necessaries  of  life, 
or  with  any  money  with  which  to  support 
herself.  Absence  of  any  waiver  of  his  rights 
on  the  part  of  Millar  sufficiently  appears.  We 
think  the  facts  alleged  and  found  are  neces- 
sarily inconsistent  with  any  theory  that  Mil- 
lar "freely  cohabited"  with  plaintiff  as  liis 
wife  within  the  meaning  of  subdivision  4  of 
section  82,  Civil  Code.  The  mere  fact  that 
they  remained  together,  under  the  circum- 
stances alleged  and  found,  during  the  few 
months  between  the  marriage  and  the  separa- 
tion, ostensibly  as  husband  and  wife,  does  not 
in  our  opinion  establish  such  cohabitation  on 
his  part  The  language  used  In  the  statute 
was  designed  to  declare  what  conduct  on  the 
part  of  the  injured  party  should  conclusively 
establish  a  waiver  by  him  of  the  fraud,  in 
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so  far  as  any  action  for  annulment  was  con- 
cerned. 

[(]  If,  with  full  knowledge  of  the  facts  he 
freely  assumed  the  rights  of  marriage,  thus 
affirming  the  relation  notwithstanding  the 
fraud,  he  must  be  held  to  have  waived  the 
fraud,  and  ds  barred  from  any  action  for  an- 
nulment The  cohabitation  specified  is  cohabi- 
tation as  husband  and  wife,  and  we  have  no 
manner  of  doubt  that  in  the  connection  in 
which  the  words  are  used  they  repel  the  idea 
that  the  mere  remaining  together  of  the  par- 
ties for  the  time  preceding  the  final  separation, 
under  the  circumstances  alleged  and  found,  is 
such  cohabitation  as  was  Intended  to  bar  an 
action  for  a  decree  of  nullity.  There  was  no 
true  matrimonial  cohabitation  In  the  sense  In 
which  the  words  are  here  used,  for  they  must 
be  taken  as  meaning  not  simply  the  mere 
staying  together  of  the  parties  ostensibly  as 
husband  and  wife,  but  such  a  full  and  free 
assumption  by  the  Injured  party  of  marital 
rights  as  fairly  indicates  his  aasent  to  the 
relationship,  notwithstanding  the  fraud. 

3.  Based  upon  the  contention  that  certain 
provisions  of  our  Civil  Code  pertaining  to 
ordinary  divorce  actions  are  applicable  to 
actions  for  annulment  of  marriage,  it  is  claim- 
ed that  the  croes-complaint  of  Millar  failed 
to  state  a  canse  of  action  for  the  reason  that 
It  did  not  allege  residence  on  his  part  In  the 
state  of  California  for  one  year  and  In  the 
county  where  the  action  Was  brought  for 
three  months  next  preceding  the  commence- 
ment of  the  acQon  (section  128,  Civ.  Code), 
and  also  that  the  final  Judgment  entered 
without  an  Interlocutory  judgment  having 
first  been  given  Is  void.  Sections  131  and  132, 
Civ.  Code.  This  point  was  made  for  the  first 
time  in  the  petition  for  rehearing. 

[7]  An  examination  of  the  authorities 
shows  that  the  term  "divorce"  has  sometimes 
been  declared  to  include  annulment  proceed- 
ings, especially  where  the  marriage  was  not 
void  in  the  extreme  sense,  but  only  voidable 
at  the  option  of  the  Injured  party.  This, 
however,  is  not  in  accord  with  modern  usage. 
Strictly  speaking  the  word  '^divorce"  means 
a  dissolution  of  the  bonds  of  matrimony, 
based  upon  the  theory  of  a  valid  marriage, 
for  some  cause  arising  after  the  marriage, 
while  an  annulment  proceeding  is  maintain- 
ed upon  the  theory  that,  for  some  cause  exist- 
ing at  the  time  of  marriage,  no  valid  marriage 
ever  existed.  This  is  true  even  though  the 
marriage  be  only  voidable  at  the  Instance  of 
the  injured  party,  or  in  the  words  used  in 
Estate  of  Gregorson,  160  Cal.  25,  116  Pac.  «0, 
U  R.  A.  1916C,  697,  Ann.  Cas.  1912D,  1124, 
"capable  of  being  annulled." 

[I]  And  the  decree  of  nullity  in  such  a 
proceeding  determines  that  no  valid  marriage 
ever  existed.  •  Tne  opinion  in  Coats  v.  Coats, 
160  Cal.  671,  118  Pac.  441,  36  L.  R.  A.  (N.  S.) 
844,  shows  this  to  have  then  been  the  view  of 
this  court,  and  It  was  clearly  enough  stated 
in  the  opinion  that  there  was  no  statutory 
provision  applicable  to  annulm^t  proceed- 


ings for  the  apportionment  of  what  would  be 
community  property  if  the  marriage  was 
valid,  although  complete  provision  for  the 
disp(»ition  of  community  property  In  the 
event  of  "the  dissolution  of  the  marriage  by 
the  decree  of  a  court  of  competent  Jurisdic- 
tion" was  made  by  section  146,  CIvU  Code. 
The  broader  meaning  ds,  however,  often  given 
to  the  word  "divorce"  by  reason  of  the  man- 
ner in  which  It  Is  used  In  statutory  provi- 
sions. 

[I]  But  we  can  see  no  warrant  In  our  own 
statute  for  holding  that,  as  used  in  sections 
128,  131,  and  132,  ClvU  Code,  It  includes  an- 
nulment proceedings,  or  any  action  except  the 
ordinary  action  for  divorce  for  some  cause 
arising  after  marriage.  These  sections  are 
In  terms  confined  to  actions  for  divorce.  They 
are  all  contained  In  article  3  of  chapter  2, 
tit.  1,  part  3,  of  the  CiWl  Code,  an  article 
entitled  "Causes  for  Denying  Divorce."  The 
preceding  article  (2)  is  entitled  "IMssolntlon 
of  Marriage,"  while  article  1  is  entitled  "Nul- 
lity," and  contains  full  provision  for  the  an- 
nulment of  marriage  for  specified  causes 
existing,  at  the  time  of  marriage.  A  careful 
reading  of  the  provisions  of  these  three  ar- 
ticles makes  it  apparent  to  us  that  the  pro- 
visions of  article  3  (causes  for  denying  di- 
vorce) relate  only  to  the  actions  referred  to 
In  article  2.  Article  1,  as  we  have  seen, 
treats  fully  of  the  annulment  of  marriages, 
prescribes  the  various  periods  of  time  within 
which  actions  therefor  may  be  brought,  and 
recognizes  that  a  Judgment  of  nullity  is  con- 
clusive as  against  the  parties.  The  first  sec- 
tion of  article  2  (section  90)  declares  that: 

"Marriage  is  dissolved  only:  One.  By  death  of 
one  of  the  parties;  or.  Two.  By  the  judgment 
of  a  court  of  competent  jurisdiction  decreeing 
a  divorce  of  the  parties." 

There  follows,  in  section  92,  a  statement  of 
the  causes  for  which  "divorces"  may  be  grant- 
ed, which  statement  is,  of  course,  exclusive 
of  all  other  causes,  and  which  specifies  only 
causes  arising  alter  marriage.  Then  follow 
definitions  of  the  various  grounds  of  divorce 
so  specified.  It  is  obvious  that  the  term 
"divorce"  is  nowhere  used  in  this  article  as 
including  a  proceeding  for  or  a  decree  of 
nullity.  Coming  to  article  3  (causes  for  deny- 
ing divorce)  we  find  that  section  3  provides 
that  divorce  must  be  denied  upon  showing 
connivance,  or  collusion,  or  condonation,  or 
recrimination,  or  limitation  or  lapse  of  time. 
A  reading  of  the  sections  defining  the  first 
four  of  these'  things  shows  that  they  can  refer 
only  to  the  divorce  actions  treated  In  ar- 
ticle 2.  As  to  the  matter  of  limitations  or 
lapse  of  time  it  is  provided  in  this  article,  in 
section  127.  that: 

"There  are  no  limitations  of  time  for  com- 
mencing actions  for  divorce,  except  such  as  are 
contained  in  section  one  hundred  and  twenty- 
four." 

Section  124,  in  the  same  article,  prescribes 
the  time  as  to  all  such  actions.  Section  83 
in  article  1,  relating  to  nullity,  prescribes  the 
period  of  limitation  as  to  all  action  for  nut- 
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Uty.  It  l8  In  tbis  article  (3)  that  we  find 
section  128  providing  tbat  "a  divorce  must 
not  be  granted"  nnless  the  plaintiff  has  cer- 
tain qnallflcatlonB  of  residence  in  the  state 
and  county  where  the  action  is  brought,  sec- 
tion 130  providing  that  "no  divorce  can  be 
granted  upon  the  default  of  the  defendant," 
etc.,  and  sections  131  and  132  relating  to  in* 
terlocutory  and  final  decrees  "in  actions  for 
divorce,"  all  designed  to  guard  against  fraud- 
ulent dissolutions  of  valid  marriages,  or  to 
discourage  resort  to  an  action  for  such  a  dis- 
solution with  a  view  to  a  hasty  marriage 
with  another,  and  to  afford  a  time  between 
Interlocutory  and  final  decree  within  which 
the  parties  to  a  valid  marriage  may  be  recon* 
died  and  the  status  maintained.  It  seems  to 
us  to  l>e  too  clear  for  question  that  the  di- 
vorce action  referred  to  in  all  these  provi- 
sions is  the  ordinary  action  for  divorce  re- 
ferred to  in  article  2,  and  that  it  does  not 
include  nullity  proceedings.  As  against  this 
view  is  simply  the  fact  that  the  chapter 
containing  these  articles  (chapter  2)  is  en- 
titled "Divorce,"  and  that  as  there  used  in 
this  very  general  way  the  term  includes  an- 
nulment proceedings,  as  well  as  divorce  pro- 
ceedings. Dunphy  v.  Duuphy,  161  Cal.  87,  92, 
118  Pac.  445.  It  was  said  in  the  opinion  in 
the  case  just  cited  that: 

"It  may  well  be  argued  that  such  provisions  in 
the  subdivision  entitled  'General  Provisions'  (ar- 
ticle 4)  as  arc  appropriate  in  actions  for  annul- 
ment are  applicable  thereto." 

However,  even  this  was  not  decided,  and 
it  was  distinctly  declared  in  effect  in  Coats 
▼.  Coats,  supra,  that  section  146  (contained 
in  article  4)  does  not  apply  to  nullity  proceed- 
ings. And  we  are  not  concerned  here  with 
any  of  these  "general  provisions."  In  view 
of  the  more  .specific  headings  of  the  various 
articles,  and  the  nature  of  their  provisions, 
we  are  satisfied  that,  notwithstanding  the 
use  of  the  word  "Divorce*'  as  the  title  of  the 
cliapter,  the  term  "divorce"  in  article  3  can- 
not be  fairly  construed  as  including  nullity 
proceedings. 

[10]  4.  It  is  claimed  that  the  evidence  was 
such  as  to  require  a  finding  on  the  question 
of  "condonation,"  even  though  there  was 
nothing  in  the  pleadings  attempting  to  set 
up  any  such  defense.  Regardless  of  all  other 
answers  that  might  be  made  to  this  claim, 
it  is  suflicient  to  say  that  "condonation"  is 
a  defense  only  in  the  ordinary  divorce  action 
for  some  cause  arising  after  marriage,  and  is 
defined-as  being  "the  conditional  forgiveness 
of  a  matrimonial  offense  constituting  a  cause 
of  divorce."  The  statutory  provisions  as  to 
this  defense  can  play  no  part  in  the  present 
proceeding.  We  have  already  seen  that  there 
was  no  waiver  of  the  fraud  which  was  the 
basis  of  this  action  for  annulment. 

[11]  5.  As  to  the  appeal  on  the  ground  of 
erKor  In  the  matter  of  alimony,  costs,  and 
counsel  fees,  the  only  point  now  made  is  as 


to  the  provision  of  the  final  Judgment  "that 
the  plaintiff  •  •  •  is  not  entitled  to  have 
or  recover  of  or  from  James  A.  Millar,  the 
defendant,  any  payment  of  alimony,  or  any 
payment  of  money  whatsoever  for  her  main- 
tenance or  otherwise."  It  is  urged  that  this 
is  an  adjudication  that  plaintiff  was  not 
entitled  to  any  alimony  pendente  lite,  or  costs 
or  counsel  fees  necessary  to  enable  her  to 
maintain  the  action.  It  seems  to  us  tliat 
learned  counsel  for  plaintiff  mistake  the  pur- 
pose and  effect  of  tbis  provision  of  the  Judg- 
ment. To  our  minds  it  has  no  reference 
whatever  to  any  of  these  matters.  The  ac- 
tion was,  as  we  Imve  seen,  one  by  plaintiff 
for  permanent  alimony  or  maintenance,  and 
the  provision  complained  of  is  in  response 
to  her  claims  in  that  regard,  and  nothing 
else.  It  simply  adjudicates  tliat  she  shall  not 
recover  any  such  aliihony  or  sum  by  way  of 
permanent  maintenance,  a  necessary  result 
of  the  decree  of  nullity.  If  under  any  order 
pendente  lite  made  for  temporary  support,  or 
payment  of  costs  or  counsel  fees,  money  is 
still  due  her,  she  is  not  precluded  by  this 
provision  of  the  Judgment  from  collecting  it. 
Nor  do  we  think  the  injunctive  provision  of 
the  Judgment  refers  to  this  matter,  and  we 
cannot  see  how  it  in  any  degree  prejudicially 
affects  plaintiff. 

We  can  see  in  this  record  no  sufficient 
warrant  for  disturbing' the  Judgment  of  the 
superior  court  No  point  is  now  made  as  to 
the  order  denying  a  further  allowance  of 
costs  and  counsel  fees. 

The  Judgment  and  orders  appealed  from 
are  affirmed. 

We  concur:  SHAW,  J.;  VK3TOR  B. 
SHAW,  Judge  pro  tem.;  SLOSS,  J.;  HEN- 
SHAW,  J. 


076  Cal.  12) 

In  re  WHITNEY'S  ESTATE.    WHBELBB  v. 

LANDERS  et  al.     WHITNEY  v.  SAME. 

(S.  P.  7778,  7834.) 

(Supreme  Court  of  California.    Aug.  28,  J917. 
Rehearing  Denied  Sept.  27,  1917.)     . 

1.  PEBPETUrriES    «=36(3)— SD8PENDI50    Pow- 
EB  OF  AUKNATION. 

Testator  gave  tbo  residue  of  hia  estate  in 
trust  for  the  use  and  purposes  set  forth  in  bis 
will.  The  residue  was  to  be  treated  as  a  whole 
until  bis  8on  V.  became  85  years  old  or  until 
the  son's  death  if  he  died  earlier.  During  such 
period  there  was  to  be  paid  to  each  child  a 
stated  sum  per  month,  and  at  the  end  of  the 
period  the  residue  was  to  be  divided  into  three 
equal  parts.  One  part  was  to  be  conveyed  to 
V.  If  he  lived  to  be  35  years  old ;  if  not,  to  be 
held  in  trust  for  his  issue.  The  second  part  was 
to  be  held  in  trust  for  P.  and  his  issue,  and  the 
third  part  for  H.  and  her  issue,  "in  the  manner 
hereinafter  provided."  Upon  the  distribution 
into  parts  it  was  provided  substantially  with 
reference  to  the  one-third  share  of  each  child 
that  there  should  be  paid  to  him  a  stated  amotint 
each  year,  and  that,  "if  at  the  time  of  his  death 
his  youngest  child,  if  a  son,  shall  have  arrived 
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at  the  age  of  twenty-one  years  or  if  a  daughter, 
shall  have  arrived  at  .the  age  of  eighteen  years, 
the  third  of  the  property  held  for  his  benefit 
shall  be  distributed  equally  among  his  children. 
•  •  •  In  case  the  youngest  child  at  the  time 
of  his  death  shall  not  have  arrived  at  the  age 
mentioned  above  the  property  shall  be  held  in 
trust  until  the  youngest  child  shall  have  arrived 
at  the  age  designated  and  then  the  property  shall 
be  distributed  among  bis  issue  as  aforesaid."  In 
case  of  the  death  of  a  child  of  testator  without 
issue  the  third  of  the  property  held  for  his 
benefit  was  to  go  in  equal  parts  to  the  others  or 
to  the  trust  for  their  issue.  Civ.  Code,  §  749, 
provides  that  the  death  of  the  testator  is  to  be 
deemed  the  time  of  the  creation  of  the  limitation, 
condition  or  interest.  Section  716  declares  that 
every  future  interest  is  void  which  by  any  pos- 
sibility may  suspend  the  power  of  alienation 
longer  than  the  Code  permits.  Held,  that  the 
limitations  of  the  will  created  future  interests 
which  suspend  the  absolute  power  of  alienation 
for  a  longer  period  than  during  the  continu- 
ance of  lives  in  being  at  the  death  of  testator  in 
violation  of  Civ.  Code.  §•  715,  making  the  limi- 
tation void  in  its  creation. 

2.  WiLM  <e=»473— Trust  Invaud  in  Part- 
Separation-. 

As  the  remainders  over  after  the  death  of 
testator's  children  were  not  remainders  vesting 
at  their  death  respectively,  but  only  when  the 
youngest  surviving  child  became  of  age,  they 
were  void,  and  the  trust  for  that  purpose  being 
incapable  of  separation  from  the  tnist  other- 
wise valid,  the  entire  disposition  in  trust  mu^ 
be  held  invalid. 

3,  WiLM  ig=>440  —  Constructiow— Intent  or 
Testatok. 

The  intent  of  the  testator  must  be  deter- 
mined by  the  language  of  his  will. 
1.  Wii,i.s  <ft=3448  —  CoNSTBTJcnoN— Avoiding 
Intebtact. 

Where  there  is  doubt  as  to  the  meaning  of  a 
will,    that    interpretation    is    to    be    preferred 
which  will  avoid  intestacy. 
6.  Wills  '&=»629— Construction— Vested  Re- 
uaindebs. 

A  construction  that,  a  remainder  is  vested 
is  to  be  taken  rather  than  one  wbidi  would  make 
such  remainder  contingent. 

6.  Pbbpetuities  €s>9(1)  —  Accumulation  of 
Incoue, 

As  the  effect  of  the  provisions  as  to  the  in- 
come of  the  property  after  the  death  of  the 
testator  was  to  provide  for  an  accumulation  of 
all  income  in  excess  of  monthly  allowances,  the 
children  being  adults,  the  provisions  were  void 
as  contrary  to  Civ.  Code,  §S  722-726,  forbid- 
ding the  accumulation  of  income  except  for  the 
benefit  of  minors  in  being  during  their  minority, 

7.  Wtixb  «=>800  —  Election  to  Takb— Con- 
struction. 

The  wife  elected  "to  accept  and  acquiesce  in 
the  provisions  of  said  will  and  hereby  waive  all 
claims  to  my  share  of  any  community  property 
and  sny  nil  other  claims  that  I  may  have  unon 
any  of  the  estate  disposed  of  by  the  said  will." 
Held,  that  snch  waiver  was  not  a  waiver  of  the 
widow's  risht  to  claim  a  share  under  the  law 
of  succession  in  any  pronerty  of  decedent  of 
which  the  will  made  no  valid  disposition. 

I>epartment  1.  Appeals  from  Superior 
Court,  City  and  County,  of  San  Francisco; 
J.  V.  Coffey,  Judge. 

In  the  matter  of  the  estate  of  Joel  Parker 
Whitney,  deceased.  From  an  order  denying 
her  petition  for  partial  distribution,  Helen 
Beryl  Whitney  Wheeler  appeals,  and  from  an 
order  denying  his  separate  petition  for  par- 


tial  distribution,   Parker  Whitney  appeals. 
Orders  reversed. 
See,  also,  171  Cal.  753,  154  Pac.  S55. 

W.  T.  Plunkett,  Sullivan  &  Sullivan  and 
Theo.  J.  Roche,  Louis  V.  Crowley,  and  James 
I'.  Sweeney,  all  of  San  Francisco,  for  appel- 
lants. Corbet  &  Selby,  of  San  FrancLsco,  for 
res|H>ndent  trusCees  and  others,  dishing  & 
Cushing,  of  San  Francisco,  for  respondent 
widow.  Hamilton  A  Bauer,  of  San  Francis- 
co, for  respondent  guardian  of  minors. 

SHAW,  J.  Two  appeals  are  presented  by 
the  records  In  the  cases  obove  entitled.  No. 
7778  Is  an  appeal  by  Helen  Beryl  Whitney 
Wheeler  from  an  order  denying  her  petttioo 
for  partial  distribution  of  the  estate  of  Joel 
Parker  Whitney,  deceased.  No.  7834  Is  an  ap- 
I)eal  by  Parker  Whitney  from  an  order  deny- 
ing bis  separate  petition  for  a  partial  distri- 
bution of  said  estate. 

The  questions  involved  In  the  two  appeals 
are  sulwtantially  the  same  and  they  may  as 
well  be  considered  together.  The  two  appel- 
lants are  children  of  the  testator.  Each 
claims  a  right  to  partial  distribution  before 
final  settlement  on  the  ground  that  the  time 
for  presenting  claims  has  expired ;  that  the 
estate  Is  but  little  indebted;  that  a  large 
part  of  the  assets  is  in  condition  for  distribu- 
tion; and  that  said  decedent,  although  he 
left  a  will  which  has  been  duly  admitted  to 
probate,  made  no  valid  or  lawful  disposition 
of  bis  estate  thereby.  All  of  these  grounds  are 
conceded,  except  the  asserted  invalidity  of 
the  will,  and  that  is  the  only  question  pre- 
sented for  consideration. 

Joel  Parker  Whitney  died  on  January  17, 
1013.  He  left  surviving  as  his  only  heirs  at 
law  his  widow,  Lucy  Whitney,  and  bis  three 
children,  namely,  Parker  Whitney,  Vincent 
Whitney,  and  Helen  Beryl  Whitney  Wheeler. 
His  estate  consisted  of  the  capital  stock  of 
the  Whitney  Estate  Company,  a  California 
corporation,  appraised  at  1847,821.15,  and 
two  parcels  of  real  proi>erty,  one  in  Maine, 
worth  $2,000,  and  one  in  Colorado,  worth 
$7,500.  After  the  satisfaction  of  certain 
legacies  and  devises,  the  will  gave  the  resi- 
dne,  which  the  court  found  to  be  of  the  value 
of  $8.'i9,271.15,  to  three  persons  named,  as 
trustees,  in  trust  for  the  uses  and  purposes 
set  forth  in  the  will. 

The  general  plan  of  this  trust  was  that  the 
widow  should  receive  the  sum  of  $1,200  per 
month  during  her  life,  In  lieu  of  all  other 
interests  and  rights  she  might  have  tn  the 
estate,  including  her  rights  In  the  community 
property,  if  any ;  that  tlie  said  residue  should 
be  treated  as  a  whole  tmtll  his  son  Vincent 
became  35  years  old,  or  until  his  death,  if  he 
died  earlier;  that  during  that  period  there 
should  be  paid  to  each  child  $300  per  month, 
and  that  at  the  end  of  that  period  the  residue 
should  be  "divided  or  distributed  into  three 
equal  parts" ;  that  (me  part  should  be  trans- 


4=sFor  other  cages  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Lioogle 


CaL) 


IN  RE  WHITNEY'S  ESTATE 


401 


ferred  and  conveyed  to  Vincent  absolutely,  U 
be  lived  to  be  35  years  old,  if  not,  then  to  be 
held  in  trust  for  his  issue,  subject  to  a  pro- 
vision to  be  made  for  liis  widow;  that  the 
second  one  of  the  parts  should  be  "held  in 
trust  for  the  benefit  of  Parker  and  his  Issue 
In  the  manner  hereinafter  provided";  and 
that  the  third  of  said  parts  should  be  "held 
in  trust  for  the  benefit  of  Helen  Beryl  and 
Iter  issue  in  the  manner  hereinafter  provid- 
ed." 

11]  The  contention  of  the' appellants  is  that 
the  Umitationti  of  the  will  create  future  in- 
terests which  suspend  the  absolute  power  of 
alienation  for  a  longer  period  than  during 
the  continuance  of  lives  in  being  at  the  death 
of  the  testator.  Such  suspension  is  forbidden 
by  sections  715  and  "49  of  the  Civil  Code.  It 
la  also  claimed  that  the  will  provides  for  un- 
lawful accumulations  of  the  income  of  the 
property,  contrary  to  provisions  of  the  Civil 
Code  on  that  subject  Sections  723  to  726. 
The  limitations  attacked  are  those  providing 
for  the  disposition  of  the  prot)erty  after  the 
division  of  the  residue  into  three  parts  as 
above  mentioned. 

The  time  of  the  death  of  the  testator  is 
deemed  to  be  the  time  of  the  "creation  of  the 
limitation,  condition,  or  future  interest"  de- 
clared to  be  void  by  the  Code  sections  above 
mentioned.  Civ.  Code,  |  749.  Section  716  de- 
clares that  "every  future  Interest  is  void  in 
Its  creation  which,  by  any  posslbll'tv,"  may 
BOspeud  the  power  of  allcnutlou  longer  than 
the  Code  permits.  This  possibility  is  to  be 
determined  by  the  conditions  existing  "at  the 
time  of  the  creation"  of  the  limitation  or  fu- 
ture interests,  that  is,  at  the  time  of  the 
death  of  the  testator. 

"The  statute  does  not  permit  na  to  wait  and 
see  whether  events  may  not  ao  transpire  that  in 
fact  no  perpetuity  results,  but  if  under  the  terms 
of  the  deed  or  will  creatiog  the  trust,  when 
properly  construed,  the  instrument  'by  any  pos- 
sibility may  suspend'  the  absolute  power  of 
alienation  beyond  the  continuance  of  lives  in 
being,  the  instrument,  whether  a  deed  or  will,  is 
void,  and  no  trust  is  created  nor  any  estate  vest- 
ed in  the  trustees."  Estate  of  Steele,  124  Cal. 
637,  67  Pac.  564 ;   Gray  on  PerpetuiUes,  )  231. 

The  limitations  in  favor  of  the  issue  of 
Vincent,  In  case  of  his  death  before  becoming 
35  years  of  age,  are  similar,  so  far  as  the  ob- 
jections under  confideratlon  are  concerned, 
to  those  for  the  Issue  of  Parker  and  Helen. 
It  Is  therefore  unnecessary  to  state  more 
fully  the  terms  of  those  limitations.  The 
questions  may  be  as  well  determined  by  a 
consideration  of  the  language  of  the  will  re- 
lating to  the  disposition  of  the  shares  of 
Parker  and  Helen. 

With  respect  to  the  shares  of  Parker  and 
Helen,  the  first  declaration  of  the  will  Is 
that,  upon  the  division  or  distribution  into 
p«rts: 

"The  second  of  these  three  parts  shall  be  held 
in  trust  for  the  benefit  of  my  bod  Parker  and  hia 
is»nie,  in  the  manner  hereinafter  provided,  and 
the  third  of  these  three  parts  shall  be  held  in 
trust   for   the    benefit   of   my    daughtef   Helen 
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Berjrl  and  her  issue,  in  the  manner  hereinafter 
provided." 

The  special  provision  as  to  the  share  of 
Parker  is : 

"The  third  of  the  property  set  apart  for  the 
benefit  of  my  son  Parker  and  his  issue  *  *  • 
shall  be  held  and  disposed  of  as  follows :    *    *    * 

"There  shall  he  paid  to  my  said  son  Parker 
the  sum  of  thirty-six  hundred  dollars  a  year  in 
equal  monthly  payments  of  three  hundred  dol- 
lars so  lon^  as  he  shall  live.  If  at  the  time  of 
his  death  his  youngest  child,  if  a  son,  .shall  have 
arrived  at  the  age  of  twenty-one  years,  or,  if  a 
daughter,  shall  have  arrived  at  the  age  of  eigh- 
teen years,  the  third  of  the  property  heretofore' 
held  for  his  benefit  shall  be  distributed  equally 
among  his  children,  the  children  of  any  deceased 
child  taking  by  right  of  representation,  the  trus- 
tees retaining  in  their  hands  during  the  life  of 
my  wife  a  sufficient  amount  of  the  property  to 
pay  four  hundred  dollars  a  month  to  my  wife  as 
one-third  of  the  provision  for  her.  In  case  his 
youngest  child  at  the  time  of  his  death  shall  not 
have  arrived  at  the  age  mentioned,  above,  the 

Eroperty-  shall  be  held  in  trust  for  the  benefit  of 
is  children  until  the  youngest  child  shall  ar- 
rive at  the  age  designated,  and  then  the  prop- 
erty shall  be  distributed  among  his  issue  as  afore- 
said. In  case  my  son  Parker  shall  die  without 
leaving  issue,  the  third  of  the  property  thereto- 
fore held  for  his  benefit  shall  go  in  equal  parts, 
one-half  to  my  son  Vincent,  subject  to  the 
charge  for  the  benefit  of  my  wife,  or  to  the  trust 
for  his  issue,  and  the  other  half  to  the  trust 
for  the  benefit  of  my  daughter  Helen  Beryl  and 
her  issue." 

As  to  Helen's  shar<}  It  Is: 

"n>e  third  of  the  pi/ip«rty  set  apart  for  the 
benefit  of  Helen  Beryl  and  her  issue  •  •  • 
shall  be  held  and  disposed  of  as  follows: 

'There  shall  be  paid  to  my  daughter  Helen 
Beryl  the  sum  of  thirty-six  hundred  dollars  a 
year  in  equal  monthly  payments  of  three  hun- 
dred dollars,  and  the  trustees  acting  unanimous- 
ly at  any  time  shall  have  the  power  to  increase 
the  income  paid  to  my  said  daughter  to  the  full 
amount  of  the  net  income  derived  from  the  prop- 
erty held  for  her  benefit,  after  deducting  the 
amount  required  to  provide  one-third  of  the 
amount  required  for  the  monthly  payments  to 
my  wife. 

"L'pon  the  death  of  my  daughter  Helen  Beryl, 
so  much  of  the  income  as  the  trustees  shall  con- 
sider appropriate  and  necessary  shall  be  paid 
to  her  issue  until  her  youngest  child,  if  a  son, 
shall  have  arrived  at  the  age  of  twenty-one 
years,  or,  if  a  daughter,  shall  have  arrived  at 
the  age  of  eighteen  years,  when  the  third  of 
the  property  theretofore  held  for  the  benefit  of 
my  daughter  Helen  Beryl  shall  bo  distributed 
equally  among  her  children,  the  children  of  any 
deceased  child  taking  the  parent's  share  by 
right  of  representation,  the  trustees  retaining 
in  their  bands  during  the  life  of  my  wife  a  suffi- 
cient amount  of  the  property  to  pay  four  hundred 
dollars  a  month  to  my  wife  as  one-third  of  the 
provision  for  her. 

"In  case  my  daughter  Helen  Beryl  shall  die 
without  leaving  issue,  the  share  of  the  property 
which  would  have  been  or  shall  have  been  held 
for  her  benefit  shall  be  divided  equally  one-half 
to  my  son  Vincent,  subject  to  the  charge  for  the 
benefit  of  my  wife,  or  to  the  trust  for  the  benefit 
of  his  issue,  and  the  other  half  to  the  trust  for 
the  benefit  of  my  son  Parker  and  his  issue." 

If  the  effect  of  these  provisions,  in  the 
possible  event  that  a  child  shall  die  leaving  a 
minor  child  or  children,  is  that  the  title  to 
the  share  is  to  be  held  by  the  trustees  there- 
after until  the  youngest  child  la  of  age,  and 
shall  at  that  time,  and  not  before,  become 
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Tested  In  those  of  ttae  issue  tbat  may  then  be 
Uving  and  the  children,  If  any,  of  any  deceas- 
ed child,  then  it  would  constitnte  a  gift  to 
a  class  of  persons,  not  in  being  at  the  death 
of  the  testator,  and  neither  the  number  of  the 
class  nor  the  persons  who  are  to  compose  the 
class  could  be  known  or  ascertained  until 
the  youngest  snrrlriug  child  became  of  age. 
See  Civ.  Code,  1 1337.  Such  remainder  would 
be  a  future  contingent  Interest  which  could 
not  be  aliened,  until  the  child  became  of 
age.  Civ.  Code,  {{  693,  695.  Then,  for  the 
first  time,  the  persons  who  are  to  own  it 
would  become  known.  That  event  must  oc- 
cur after  the  termination  of  the  life  of  the 
child  of  the  testator.  From  the  death  of 
such  child,  until  the  youngest  of  such  issue 
became  of  age  the  power  of  alienation  would 
be  suspended,  contrary  to  section  715,  afore- 
said. Estate  of  Cavarly,  119  Cal.  409,  61  Pac 
629.  Under  section  716,  such  llmit^Uon 
would  be  void  in  Its  creation. 

If  these  dispositions  of  the  remainder  In 
the  shares  of  Helen  and  Parker  are  Told  for 
the  reasons  stated,  the  result  is  that  the  de- 
cedent made  no  testamentary  disposition  of 
that  portion  of  his  estate;  Oiat  he  died  in- 
testate as  to  that  part  of  Ills  property  and 
the  same  descended  at  bis  death  to  his  heirs 
at  law  according  to  our  law  of  succession. 
The  share  set  apart  for  Helen  and  her  is- 
sue would  not,  in  that  event,  go  entirely  to 
her  issue,  as  Uie  testator  Intended,  upon  the 
arrival  of  her  youngest  child  at  majority,  nor 
even  to  her  heirs  exclusively  at  her  death. 
It  would  go  to  the  heirs  of  the  testator,  and 
would  vest  In  them  at  his  death,  and  not  at 
the  death  of  Helen.  If  it  was  bis  community 
property,  bis  widow  would  take  one-half, 
ftnd  the  three  children  would  each  take  one- 
sixth  of  this  remainder  in  the  one-third  part 
directed  to  I>e  set  apart  to  Helen.  If  It  was 
his  separate  pr(^>erty,  the  widow  would 
take  one-third  and  each  child  two-ninths. 
The  court  did  not  find  on  the  issue  whether 
it  was  community  property  or  separate  pr<^ 
erty. 

[2]  Nothing  can  be  clearer  than  the  propo- 
sition that  the  testator  did  not  intend  that 
bis  widow,  or  either  of  the  other  children, 
should  have  any  part  of  the  share  so  set 
ai>art  to  one  cliild,  except  in  the  contingency 
he  provided  for ;  that  is,  the  death  of  one  of 
bis  children  without  issue.  To  do  this  would 
destroy  a  very  material  part  of  the  plan  of 
the  testator  for  the  disposition  of  his  estate, 
and  would  produce  a  result  which  he  did  not 
contemplate  and  to  which  it  cannot  be  sup- 
posed tbat  he  did  consent  or  would  have  con- 
sented. 

Where  a  will  or  deed  disposes  of  property 
upon  trusts  for  several  purposes,  some  of 
which  are  valid  and  some  void,  the  "valid 
trusts  should  not  be  disregarded  because  In 
the  instrument  creating  them  one  particular 
invalid  trust  is  declared,  unless  the  latter  is 
so  inseparably  blended  with  the  others  that 
It  ciinnot  be  eliminated  without  destroying 


the  main  intent  of  the  trustor,  or  workins 
manifest  injustice  to  other  beneficiaries." 
Estate  of  WlUey,  128  Cal.  11,  60  Pac  471, 
If  the  elimination  of  the  void  trust  causes 
no  important  practical  change  In  the  testa- 
tor's general  scheme,  if  such  void  trust  Is 
not  essential  thereto,  and  does  not  impair  the 
validity  of  the  other  dispositions  of  ttae  will.  It 
may  be  cut  off  and  the  other  dispo^tions  al- 
lowed to  stand.  Manice  v.  Manice,  43  N.  X. 
381.  If  the  trust ,  created  "is  of  such  a  na- 
ture as  to  make  it  indivisible,  and  Incapable 
of  being  carried  out  as  to  that  trust  which 
is  clearly  legal,  because  of  the  •••  In- 
validity of  the  other  trust,"  the  whole  trust 
must  be  held  void.  Nellis  v.  Rickard,  133 
Cal.  620,  66  Pac.  32,  85  Am.  St.  Bep.  227. 

"The  question  whether  the  valid  clauses  can 
stand  depends  upon  whether  or  not  the  invalid 
ones  are  so  interwoven  with  them  that  they  can- 
not be  eliminated  without  interfering  with  and 
changing  the  main  scheme  of  the  testator.  In 
Darling  v.  Rogers,  22  Wend.  [N.  Y.]  495,  Sen- 
ator Verplanck  correctly  stated  the  rule  as  fol- 
lows: 'When  a  will  is  good  in  part  and  bad  in 
part,  the  part  otherwise  valid  is  void  if  it  works 
such. a  distribution  of  the  estate  as,  from  the 
whole  testament  taken  together,  was  evidently 
never  the  design  of  the  testator.  Otherwise 
when  a  good  part  is  so  far  independent  that  it 
would  have  stood  had  the  testator  been  aware  of 
the  invalidity  of  the  rest."  "  Estate  of  Fair,  132 
Cal.  540,  60  Pac.  442,  64  Pac.  1000,  84  Am. 
St.  Rep.  70. 

The  conclusion  necessarily  follows  that.  If 
these  remainders  over  after  death  of  the 
testator's  children  are  not  remainders  vest- 
ing at  their  deaths,  respectively,  but  only 
when  the  youngest  surviving  child  shall  I>e- 
come  of  age,  they  are  void,  that'  the  trust 
for  that  purpose  is  incapable  of  being  sepa- 
rated from  the  trusts  otherwise  valid,  and 
tbat  the  entire  disposition  In  trust  mtist  be 
declared  void.  It  is  therefore  necessary  to 
determine  whether,  by  the  terms  of  the  will. 
these  remainders  are  to  vest  at  the  death  of 
the  respective  children,  or  afterward,  upon 
the  coming  of  age  of  the  youngest  child. 

[3-S]  The  Intention  of  a  testator  must  be 
determined  by  the  language  of  his  will. 
Where  there  is  doubt  as  to  its  meaning,  that 
interpretation  is  to  be  preferred  which  will 
avoid  intestacy  as  to  the  whole  or  any  part 
of  the  estate.  Le  Breton  v.  Cook,  107  Cal. 
416,  40  Pac.  552 ;  Civ.  Code,  i  1326.  A  con- 
struction which  leads  to  the  conclusion  that 
a  remainder  is  vested  is  to  be  taken  rather 
than  one  which  would  make  such  remainder 
contingent  Williams  v.  Williams,  73  Cal. 
102,  14  Pac.  394. 

Giving  due  weight  to  these  rules  and  poli- 
cies, we  are  nevertheless  unable  to  reach  the 
conclusion  that  the  will  provides  that  the 
interests  of  the  children  of  Parker,  if  one  is  a 
minor,  shall  vest  on  the  death  of  the  paront. 
On  the  contrary,  the  only  reasonable  inter- 
pretation of  its  language  is  that  the  title  to 
such  remainder  is  to  remain  in  the  trustees 
until  his  youngest  child  becomes  of  age,  and 
is  at  that  time  to  be  distributed  by  the  trus- 
tees, and  is  then  to  vest  In  his  children  then 
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living  and  tbe  children  then  Uvlug  of  any 
deceased  child,  and  that  tbe  same  meaning 
must  be  given  to  the  provisions  as  to  the  like 
remainder  in  the  Helen  one-third. 

The  will  declares  at  the  outset  that  the 
residue  is  given,  devised,  and  bequeathed  "to 
the  trustees,  in  trust,  for  the  uses  and  pur- 
poses hereinafter  mentioned."  The  title  to 
the  whole  residue  is  thereby  vested  In  the 
trustees.  Of  necessity  it  must  remain  in 
them  so  long  as  the  duties  of  the  trust  re- 
quire them  to  deal  with  the  title,  or  to  dispose 
of  the  property.  The  "estate"  so  vested  in 
them  passes  out  of  them,  or  "ceases,"  only 
when  the  purposes  for  which  the  trust  was 
created,  as  to  any  particular  share,  are  ac- 
complished, or  have  "ceased,"  as  the  Code 
expresses  it.  Civ.  Code,  {  871.  The  efTect 
of  the  first  provision  above  quoted  regarding 
these  two  parts,  or  shares,  as  to  the  Parker 
share,  for  example,  is  not  that  the  title  to  the 
remainder  shall  at  his  death  go  to,  or  vest  in, 
his  issue,  but  that  such  title  shall  remain  in 
the  trustees,  to  be  by  them  "held  in  trust  for 
the  benefit  of  my  son  Parker  and  bis  issue 
in  the  manner  hereinafter  provided."  The 
provision  as  to  the  Helen  share  is  the  same. 

Looking  into  the  "manner  hereinafter  pro- 
vided," we  find  tlmt  the  provision  for  the 
disiwsition  upon  the  death  of  Parker  leav- 
ing a  minor  child  surviving  contains  no  word 
or  phrase  purporting  to  transmit  the  title 
or  estate  at  that  time  from  the  trustees  to 
his  issue  or  children,  or  which  purports  to 
make  any  change  at  that  point  of  time  in  the 
title.  The  trust  does  not  then  cease.  On  the 
contrary,  the  provision  is  that  "the  prop- 
erty shall  be  held  in  trust  (that  is,  by  the 
trustees  in  whom  the  title  still  remains)  for 
tbe  benefit  of  his  children"  thereafter,  until 
the  youngest  child  becomes  of  age.  The 
opening  phrase  regarding  the  disposition  by 
the  trustees  of  this  share,  the  words,  "The 
third  of  the  property  set  apart  for  the  benefit 
of  my  son  Parker  and  his  Issue,"  does  not  aid 
the  respondent  on  this  point.  That  is  not  a 
declaration  that  the  property  Is  set  apart  to 
Parker  or  to  his  issue,  but  that  It  is  or  has 
been .  set  apart  "for  the  benefit  of  Parker 
and  his  Issue,  and  It  Implies  that  the  proper- 
ty is  to  be  held  by  the  trustees  and  disposed 
of  by  them  as  directed;  that  Is,  when  the 
yoimgest  minor  child  becomes  of  age  after 
Parker's  death.  There  is  no  direction  that 
any  title  to  or  estate  in  that  share  shall  pass 
out  of  the  trustees  in  any  manner  until  the 
event  last  mentioned  occurs.  The  only  words 
providing  for  the  transmission  of  title  to  this 
future  interest  l>y  or  from  the  trustees  are 
those  directing  that,  when  the  youngest  child 
becomes  of  age,  "then  the  property  shall  be 
distributed  among  his  issue  as  aforesaid"; 
that  is,  equally,  the  children  of  any  deceased 
cbUd  "taking  by  right  of  representation." 
This  clause  defines  the  nmuner  in  which  this 
remainder  held  in  trust  is  to  be  disposed  of 
by  the  trustees,  and  it  is  the  only  clause  that 


does  define  it  The  trust  would  then  termi- 
nate, because  no  further  duties  or  powers  are 
left  for  the  trustees  to  perform  regarding 
that  share.  The  use  of  the  word  "taking"  in 
the  phrase  "the  children  of  any  deceased 
child  taking  by  right  of  representation"  im- 
plies that  the  ultimate  beneficiaries  are  to 
take  the  property;  that  is,  that  they  are  to 
receive  the  title  thereto.  And  since  it  could 
not  be  determined  until  that  time  who  would 
be  the  persons  entitled  to  take,  or  the  pro- 
portion going  to  each,  the  necessary  implica- 
tion is  that  the  persons  who  are  to  take  are 
the  children  and  grandchildren,  ab  the  case 
may  be,  then  surviving,  and  that  the  heirs,  as 
such,  of  any  who  had  in  the  meantime  died, 
would  not  take  any  Interest  The  widow  of 
a  deceased  child  would  be  an  heir,  but  would 
not  take.  Under  these  circumstances  the 
provision  that  the  property  shall  then  be  dis- 
tributed to  the  designated  class  should  be 
construed  to  mean  that  the  property  previ- 
ously held  by  the  trustees  shall  then  vest  In 
and  be  delivered  to  the  persons  composing  the 
class. 

While  the  provisions  as  to  Helen's  share 
are  not  couched  in  precisely  the  same  words, 
there  is  no  substantial  dlflerence  in  meaning, 
and  tbe  same  conclusions  follow.  The  same 
result  would  be  declared  as  to  Vincent's  part 
in  the  event,  possible  at  the  time  of  tbe  cre- 
ation of  the  trust,  that,  he  should  die  under 
the  age  of  36  years. 

[tj  It  Is  to  be  further  noted  that  the  effect 
of  tbe  provisions  concerning  the  income  of 
the  property  after  the  death  of  the  testator 
is  to  provide  for  an  accumulation  of  all  of 
the  Income  in  excess  of  $2,100  a  month  and 
such  additional  allowance  as  the  trustees 
may  give  to  Helen,  if  there  should  be  such 
excess.  The  three  children  were  adults  at 
the  death  of  the  testator.  These  provisions 
are  void,  so  far  as  they  provide  for  such  ac- 
cumulations during  the  lives  of  the  three 
children,  because  they  are  contrary  to  sec- 
tions 722  to  726,  inclusive,  of  the  Civil 
Code,  forbidding  accumulations  of  income  ex- 
cept for  the  benefit  of  minors  in  being  and 
during  their  minority. 

The  result  is  that  the  dispositions  of  these 
remainders  are  void,  that  the  testator  died 
Intestate  as  to  that  portion  of  his  estate,  and 
that,  as  this  trust  cannot  be  separated  from 
the  others  without  changing  tbe  dispositions 
intended  by  the  testator  and  practically  mak- 
ing a  new  will,  the  entire  trust  provision  is 
void.  The  trustees  took  no  title  to  or  inter- 
est in  the  property. 

In  Estate  of  Yates,  170  Cal.  254,  149  Pnc. 
555,  Cited  by  respondents,  there  were  words 
denoting  a  clear  Intent  to  vest  the  title  to 
the  bequests  in  tbe  beneficiaries  at  the  death 
of  the  testator;  the  time  of  delivery  only 
being  postponed.  The  case  Is  not  In  point 
here.  The  law  is  thus  stated  in  Estate  of 
Blake,  157  Cal.  459,  108  Pac.  287: 

"The  general  rule  is  that  where  the  legacy 
or  devise  is  given  to  a  person  to  be  paid  at  a 
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future  time,  it  vests  immediately.  Wlien,  how- 
ever, it  is  not  given  until  a  future  time,  it  is 
contingent,  and  does  not  vest  until  that  time 
occurs." 

The  decision  In  Estate  of  Winter,  114  Cal. 
186,  45  Pac.  1063,  Is  to  the  same  effect  and 
the  language  of  the  will  there  construed  is 
substantially  the  same  as  that  of  the  limita- 
tion here  involved. 

[7]  A  further  statement  Is  necessary  In 
regard  to  the  rights  of  the  widow  of  tbe  tes* 
tator.  The  will  declared  that  it  was  tbe  in- 
tention of  the  testator  thereby  to  dispose  of 
all  of  his  property,  Including  any  communi- 
ty property  in  California,  "with  the  written 
consent  and  acceptance"  of  his  wife.  It  di- 
rects the  trustees,  out  of  the  residue  given  to 
them  in  trust,  to  pay  to  his  wife  $1,200  a 
month  from  the  time  of  his  death  until  her 
death,  and  makes  certain  specific  bequests  to 
her  which  are  not  embraced  in  the  residue. 
Attached  to  the  will  was  an  instrument,  exe- 
cuted by  the  wife  on  the  day  of  the  execution 
of  the  will,  whereby  she  declared: 

That  she  bad  read  the  will,  and  that,  "clearly 
understanding  that  my  said  husband  by  bis  said 
will,  disposes  uot  only  of  all  his  individual  prop- 
erty, but  aUo  all  of  our  community  property,  in 
case  there  is  any  such,  including  my  half  as  well 
as  his  own,  I  hereby  elect  to  accept  and  ac- 
quiesce in  the  provisions  of  the  said  will,  and 
herehiy  waive  all  claims  to  my  share  of  any 
community  property,  and  any  and  all  other 
claims  that  I  may  have  upon  any  of  the  estate 
disposed  of  by  the  said  will,  being  fully  con- 
vinced in  my  own  mind  of  the  reasonable  and 
proper  character  of  the  said  will,  and  the  wisdom 
of  its  provisions,  and  hereby  accepting  such  of 
the  said  provisions  as  apply  to  or  concern  me." 

See  Estate  of  Whitney,  171  Cal.  753,  154 
Pac,  855. 

We  are  satisfied  that  this  Instrument,  un- 
der the  circumstances  of  this  case,  does  not 
waive  the  widow's  rights  to  claim  a  share, 
under  tbe  law  of  succession,  In  any  property 
of  the  decedent  of  which  tbe  will  makes  no 
valid  disposition.  By  its  terms  she  waived 
only  such  claims  as  she  had  upon  property 
disposed  of  by  the  will.  Her  annuity  was  to 
be  paid  by  the  trustees  out  of  the  residue  giv- 
en to  them  to  be  held  In  trust.  It  was  In  con- 
sideration of  tills  annuity,  the  payment  of 
which  was  made  a  paramount  charge  upon 
the  trust  property,  that  she  elected  to  waive 
all  claims  to  the  other  avails  of  the  residue 
and  In  tbe  corpus  thereof.  Now  that  tbe 
trust  disposition  of  the  residue  must  be  de- 
clared void,  tbe  trustees  will  have  no  prop- 
erty, and  she  can  receive  nothing  from  them. 
Justice  requires  that  she  be  relieved  of  ber 
election  and  restored  to  her  legal  rights  as 
widow  and  heir  In  the  residue.  The  sums 
already  paid  to  her  on  the  annuity  will  be 
chargeable  against  her  as  advances  upon  her 
share. 

The  will  stands  as  to  the  special  legacies, 
amounting  to  something  over  ?16,000.  The 
disposition  of  the  residue  to  trustees  being 
void,  such   residue  must  be  distributed  ac- 


cording to  the  law  of  succession,  and,  upon 
the  facts  found  and  admitted,  both  Parker 
and  Helen  were  entitied  to  partial  distribu- 
tion. 

The  respective  orders  denying  partial  dis- 
tribution are  reversed. 

We  concur:  SLOSS,  J.;  LAWLOE,  J. 

(U  Cal.  App.  344) 

In  re  WHTTTINGTON.    (Cr.  557.) 
(DiBtrict  Court  of  Appeal,  Second  EKstrict,  Cal- 
ifornia.   July  21,  1917.) 

ExTBiDinoN  «=»30— "Fugitive  fbom  Jus- 
tice." 
One  is  not  a  fugitive  from  justice  from  the 
state  of  Texas,  so  as  to  be  subject  to  extradi- 
tion thereto,  where,  having  been  arrested  in  that 
state  for  an  offense  there  committed,  he  was 
with  permission  of  its  authorities  taken  on  pro- 
cess under  extradition  to  the  state  of  California, 
there  to  answer  to  a  charge  of  having  committed 
a  crime,  though  the  latter  charge  was  later  dis- 
missed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fugitive 
from  Justice.] 

In  tbe  matter  of  the  application  by  Calvin 
K.  Wbittington  for  writ  of  habeas  corpus. 
Petition  discharged. 

William  Thomas  Helms,  Frank  Domlngnez, 
Milton  Cohen,  and  Guy  Eddie,  all  of  Los  An- 
geles, for  petitioner.  F.  W.  Shelley,  Deputy 
Dist.  Atty.,  of  Los  Angeles,  for  respondents. 

JAMES,  J.  Petitioner  herein  claims  to  be 
illegally  restrained  of  his  liberty,  and  prose- 
cutes this  writ  for  the  purpose  of  securing 
discharge  from  custody  of  the  police  author- 
ities of  the  city  of  Los  Angeles  and  tiom  the 
custody  of  the  sheriff  of  Tarrant  county, 
state  of  Texas,  The  latter  oflJcer  claims  the 
right  to  the  custody  of  the  petitioner  under 
tbe  authority  of  a  warrant  of  rendition  issu- 
ed by  the  Governor  of  California  upon  a  req- 
uisition made  by  the  Governor  of  Texas. 

The  facts  shown  are  these :  Petitioner  was 
heretofore  arrested  in  tbe  state  of  Texas,  for 
a  crime  allied  to  have  been  there  committed, 
and  was  taken  into  custody  by  tbe  peace  offi- 
cers at  Ft  Worth.  While  there  held  In  cus- 
tody a  requisition  issued  by  tbe  Governor  of 
California  was  honored  by  the  Governor  of 
the  state  of  Texas.  This  requisition  upon 
the  Governor  of  Texas  was  made  upon  a 
showing  that  petitioner  here  had  theretofore 
committed  the  crime  of  murder  in  the  state 
of  California.  Tbe  police  authorities  at  Ft. 
Worth,  upon  having  presented  to  them  tbe 
Governor's  warrant  of  that  state  then  in  the 
hands  of  the  agMit  of  the  state  of  California, 
relinquished  control  and  custody  of  the  pe- 
titioner, and  be  was  immediately  taken  under 
tbe  warrant  mentioned  to  the  state  of  CaU- 
fomia  to  answer  to  t^e  charge  of  murder. 
Tbe  latter  diarge  was  not  pressed  to  trial  in 
Callfomia.  It  was  dismissed  or  otherwise 
dlqxtsed  of,  whereupon  tbe  Governor  of  Tex- 
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as  made  requisition  upon  the  Governor  of 
California  to  have  petitioner  returned  to  Tex- 
as to  answer  to  tbe  same  offense  for  tbe  al- 
leged commission  of  which  he  was  heM  under 
arrest  at  the  time  the  police  authorities  of 
Ft  Worth  relinqulBhed  hlra  into  the  bands 
of  the  state  agent  to  be  returned  to  Califor- 
nia. Petitioner  has  never  been  released  from 
custody  since  he  was  first  arrested  in  the 
state  of  Texas  for  the  crime  there  alleged 
to  have  l>een  committed  by  him. 

It  is  his  contention  now  that  under  these 
facts  he  cannot  be  considered  as  being  a  fu- 
gitive from  justice,  within  the  meaning  oZ 
that  tenn  as  It  is  included  in  section  2  of 
article  4  of  the  Constitution  of  the  United 
States.  That  provision  is,  in  part,  as  fol- 
lows: 

"A  person  charged  in  any  state  with  treason, 
felony,  or  other  crime,  who  shall  flee  from  jus- 
tice, anci  be  found  in  another  state,  slmll,  on  de- 
mand of  the  execntive  authority  of  the  state 
from  which  he  fled,  be  delivered  up  to  be  re- 
moved to  the  state  having  jurisdiction  of  the 
crime." 

No  serious  contention  is  urged  as  to  the 
right  of  the  court  upon  habeas  corpus  to  go 
behind  tbe  warrant  of  ren'dition  and  inquire 
as  to  the  matter  here  put  In  issue.  It  is  the 
contention,  however,  of  respondents  that 
•whenever,  upon  examination  of  the  question, 
It  appears  that  the  person  sought  to  be  ex- 
tradited has  committed  a  crime  in  a  sister 
state,  and  is  found  within  the  state  issuing 
the  warrant  of  rendition,  it  mast  be  at  once 
concluded  that  such  person  16  a  fugitive  from 
justice,  and  that  the  inquiry  there  ends.  We 
are  citeid  to  People  v.  Plnkerton,  17  Hun 
(N.  Y.)  199;  Roberts  v.  Rellly,  116  U.  S.  80, 
6  Sup.  Ct.  291,  29  L.  Ed.  544 ;  Appleyard  v. 
Massachusetts,  203  U.  S.  223,  27  Sup.  Ct 
122,  51  L.  Ed.  161,  7  Ann.  Cas.  1073;  State  v. 
.  Rlchter,  37  Minn.  436,  35  N.  W.  9.  These 
cases  are  all  harmonious  to  the  point  that 
tbe  question  of  the  motive  or  intent  of  a 
person  who,  having  committed  a  crime  In  one 
state,  leaves  that  state  and  is  apprehended 
In  another  jurisdiction,  is  Immaterial,  and 
that  it  will  be  presumed  that  his  leaving  the 
state  within  which  the  offense  was  committed 
was  with  intent  to  avoid  prosecution  there- 
for. Some  very  broad  language  is  used  in 
Pewle  V.  Plnkerton,  supra,  where  the  court 
says: 

"Hie  charge  that  he  committed  a  crime  in 
that  state,  coupled  with  the  fact  that  he  is  found 
in  this  state,  is  conclusive  upon  the  question 
whether  he  is  a  fugitive  from  justice." 

Xone  of  these  cases  present  facts  which  fit 
those  illustrated  by  the  evidence  before  us, 
in  that  no  question  vras  involved  as  to  the  act 
of  ttie  accused  in  departing  from  tbe  state 
being  other  than  one  governed  by  his  own  vo- 
lition and  not  under  the  compulsion  of  legal 
process,  and  therein  we  think  lies  a  most  im- 
portant distinction.  In  this  case  the  petition- 
er had  been  taken  into  custody  to  answer 
to  the  charge  pending  in  the  state  of  Texas, 
and  the  authorities  there  voluntarily  .turned 


him  over  to  the  agent  of  tbe  state  of  Cali- 
fornia, to  be  brought  here  to  answer  for  the 
offense  alleged  to  have  been  committed  in 
California.  The  California  authorities  held 
him  in  custody,  and,  deciding  finally  not  to 
prosecute  him  in  this  state,  continued  to  re- 
strain him  of  bis  liberty,  and  delivered 
him  Into  tbe  custody  of  the  agent  from  the 
state  of  Texas,  to  be  taken  back  there  to  an- 
swer for  tlie  crime  which  he  was  not  permit- 
ted to  have  trial  of  when  first  arrested.  This 
we  think  may  not  be  done.  Cases  have  arisen 
where  a  person,  having  committed  a  crime  in 
state  A,  has  appeared  in  state  B,  there  com- 
mitted another  crime,  and  in  turn  fled  to 
state  C,  from  which  latter  state  he  has  been 
extradited,  and  returned  to  state  B.  After 
tbe  authorities  of  state  B  no  longer  deslrefd  to 
hold  the  prisoner,  state  A  has  sought  by  req- 
uisition to  extradite  him,  and  the  accused  by 
hnbeas  corpus  baa  presented  the  question 
that,  having  been  brought  forcibly  back  into 
state  B  from  state  C,  he  could  not  be  return- 
ed to  state  A  without  being  first  allowed  his 
liberty.  The  courts  have  held  in  sxich  a  case 
that  the  controlling  fact  against  tbe  prisoner 
was  that  he  left  state  A  in  tbe  first  instance 
through  his  own  volition,  and  therefore  be- 
came a  fugitive  from  justice  in  whatever 
state  he  might  thereafter  be  apprehended. 
Some  of  these  cases  are  referred  to  in  Hack- 
ney V.  Welsh,  107  lud.  253,  8  N.  E.  141,  57 
Am.  Rep.  101.  The  court  there  in  remanding 
the  prisoner  lays  particular  stress  upon  the 
fact  that  the  accused  was  shown  to  have 
voluntarily  'departed  from  the  state  which 
sought  his  extradition. 

We  find  no  cause  to  dispute  the  proposi- 
tion, as  announced  in  the  authorities  cited 
by  respondents,  that  where  a  person  has  com- 
mitted a  crime  in  one  state,  and  Is  found  in 
another  state,  be  will  be  presumed  to  have 
fled  from  the  jurisdiction  of  the  first  But 
in  this  case  the  prisoner  did  not  leave  the 
state  of  Texas  by  any  voluntary  act  of  his 
own.  He  was  taken  out  of  tbe  state  against 
his  will  and  under  compulsory  process,  at  a 
time  when  the  state  of  Texas  had  him  in 
custody,  with  full  right  and  power  to  pros- 
ecute him  for  the  offense  for  which  it  now 
seeks  to  have  blm  returned.  Not  only  may 
it  be  said  that  he  is  not  a  fugitive,  because 
he  did  not  voluntarily  leave  that  state,  but 
because,  also,  the  state  of  Texas  voluntarily 
relinquished  the  jurisdiction  of  its  courts 
over  his  person  and  waived  its  right  to  there- 
after have  him  brought  back  from  the  Cali- 
fornia jurisdiction  to  answer  for  the  same 
offense.  In  an  argumentative  way  the  case 
of  Hess  V.  Grimes,  5  Kan.  App.  763,  48  Pac. 
596,  is  authority  for  the  conclusion  la^t  an- 
nounced. 

The  prayer  of  the  petition  Is  granted,  and 
petitioner  is  ordered  to  be  discharged  from 
the  custody  of  respondents. 

We  concur:  CONREY,  P.  J.;  WORKS, 
Judge  pro  tem. 
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(34  Cal.  App.  33<) 

PEOPLE  T.  LBNSEN.    (Cr.  396.) 
(DiBtrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   July  18,  1917.) 

Gband  Jdby  €=»5— Jurors— QtJAUFiCATioNS 

—Women— "Men." 
The  word  "men,"  as  used  in  Code  Civ.  Free. 
§  190,  defining  a  pury  as  "a  body  of  men,"  and 
section  192,  providing  that  a  grand  jury  is  "a 
body  of  men,"  did  not  include  women,  notwith- 
standing Pen.  Code,  §  7,  providing  that  words 
used  in  the  masculine  gender  include  feminine; 
hence  an  indictment  presented  by  a  grand  jury 
of  11  men  and  8  women,  prior  to  the  amend- 
ments approved  May  29,  1917  (St.  1917,  p. 
1282),  was  not  "found  as  prescribed  in  this 
Code,"  within  the  meaning  of  Pen.  Code,  i  995, 
providing  that  such  indictments  be  set  aside. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Men.] 

Appeal  from  Superior  Court,  Modoc  Coun- 
ty ;  Clarence  A.  Raker,  Judge. 

R.  B.  Lensen  was  convicted  of  crime,  and 
he  appeals  from  the  judgment  and  from  or- 
ders denying  his  motions  for  a  new  trial  and 
to  set  aside  the  indictment  Order  denying 
new  trial  reversed,  witb  direction  to  grant 
motion  to  set  aside  the  indictment 

Jamison  &  Wylle,  of  Alturas,  for  appellant 
.  U.  S.  Webb,  Atty.  Gen.,  and  J.  Cbas.  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

GHIPMAN,  P.  J.  The  defendant  is  charg- 
ed by  Indictment  with  having  sold  alcoholic 
liquors  in  violation  ot  the  statute.  On  his 
arraignment  he  filed  a  motion  to  set  aside 
the  indictment  upon  the  ground  that  the 
grand  jury  that  found  and  presented  the  In- 
dictment wfts  not  a  legal  grand  Jury,  in  that 
it  was  composed  of  only  11  men;  that  Is  to 
say.  It  was  composed  of  11  men  and  8  women, 
and  that  12  men  did  not  concur  in  finding  the 
indictment.  He  was  tried  by  a  jury,  and  con- 
victed, filed  his  motion  for  a  new  trial,  which 
was  overruled,  and  was  sentenceld  to  pay  a 
fine  of  1400.  It  is  now  specified  as  error :  (1) 
That  the  court  overruled  defendant's  motion 
to  set  aside  the  indictment;  (2)  that  there 
was  no  evidence  pres^ited  by  the  prosecution 
to  the  jury  that  the  alleged  beer,  whldi  the 
defendant  was  charged  with  selling,  contain- 
ed in  excess  of  1  per  cent  of  alcohol. 

We  do  not  think  It  necessary  to  notice  oth- 
er than  the  first  assignment  of  error.  At  the 
time  this  indictment  was  found,  section  192 
of  the  Code  of  Civil  Procedure  read  as  fol- 
lows: 

"A  grand  jury  is  a  body  of  men,  nineteen 
in  number,  returned  in  pursuance  of  law,  from 
the  citizens  of  a  county,  or  city  and  county,  be- 
fore a  court  of  competent  jurisdiction,  and  sworn 
to  inquire  of  public  offense  committed  or  triable 
within  the  county,  or  city  and  county." 

Since  the  first  statutory  enactment  in  1803, 
defining  a  grand  Jury,  the  law  has  remained 
unchanged.  A  "jury"  is  defined  by  section 
190  of  the  Code  of  Civil  Procedure  to  con- 
sist of  "a  body  of  men."  Section  990  of  the  i 
Penal  Code  provides  that  the  defendant  may,  J 
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upon  his  arraignment  move  to  set  asWe  the 
indictment ;  and  by  section  995  of  the  Penal 
Code,  it  is  provided  that  the  Indictment  must 
be  set  aside  by  the  court  in  which  the  defend- 
ant is  arraigned: 

"(1)  Where  it  is  not  found,  indorsed,  and  pre- 
sented as  prescribed  in  this  Code." 

Unless  it  can  be  said  that  In  the  enactment 
of  these  provisions  of  law  it  was  Intended 
that  women  should  be  regarded  as  qualified 
to  act  as  members  of  a  grand  jury,  we  cannot 
hold  that  an  indictment  presented  by  women 
or  by  12  members  of  a  grand  jury,  one  of 
said  12  necessarily  being  a  woman,  would  ba 
an  Indictment  "found"  as  prescribed  by  law. 

"4-  JPjy  '■  "  body  of  men  summoned  and  sworn 
to  decide  upem  the  facts  in  issue  at  the  trial." 
Hunnel  v.  State,  86  Ind.  431,  434. 

"A  jury  is  a  body  of  men  temporarily  selected 
from  the  qualified  inhabitants  of  a  particular 
district,  and  invested  with  power  (1)  to  present 
or  mdict  a  person  for  a  pubMc  offense.  •  •  •  •• 
Ann.  Codes  &  Stats.  Or.  lOOl^par.  959;    Bal- 

47'^''  ^'^**  *  ^^^'  ''^'''-  ^^^'  •*"• 

"J°^V^  l^oJ"^*  History  of  Trial  by  Jury. 
pobhshed  in  1852,  says:  "The  distinctive  char- 
acteristic of  the  system  is  this:  That  the  jury 
consists  of  a  body  of  men  talien  from  the  com- 
munity at  large,  summoned  to  find  the  truth  of 
diaputedfacts.^  "    Hopkins  v.  NashvUle,  C.  &  St. 

V-  S'  ."^„r?""-  40»-  34  S.  W.  1029,  1031,  32 
1a  K.  a.  354. 

"Trial  by  jury  is  by  12  free  and  lawful  men. 
who  are  not  of  kin  to  either  party,  for  the  pur^ 
pose  of  establishing  the  truth  of  the  matter  in 
issue."  Smith  v.  Times  Pub.  Co.,  178  Pa.  481. 
499,  36  Atl.  296,  297,  35  L.  R.  i.  819. 

"  'Jury,'  as  the  term  is  used  in  the  clause  of 
the  Constitution  providing  that  the  right  of  trial 
by  jury  shall  not  be  denied,  'means  12  competent 
men,  who  are  free  from  all  ties  of  consanguinity 
and  all  other  relations  that  would  tend  to  make 
them  dependent  oa  either  party.  It  means  12 
men  who  are  not  interested  in  the  event  of  the 
suit  and  who  have  no  such  bias  or  prejudice 
as  would  render  them  partial  towards  either 
party.'  "    State  v.  McClear,  11  Nev.  30,  46. 

"The  terms  'jury'  and  'trial  by  jury'  are,  and 
for  ages  have  been,  well  known  in  the  language 
of  the  law.  They  were  used  at  the  adoption  of 
the  Constitution,  and  always,  it  is  believed,  be- 
fore tliat  time,  and  almost  always  since,  in  a 
single  sense.  A  jury  for  the  trial  of  a  cause 
was  a  body  of  12  men,  described  as  upright 
well-qualified,  and  lawful  men,  disinterested  and 
impartial,  not  of  kin  or  personal  dependenta  of 
either  ot  the  parties,"  etc.  Dennee  v.  McCoy. 
4  Ind.  T.  233,  237,  69  S.  W.  868,  860. 

From  the  earliest  period  in  the  hiatorj  of 
the  c(mimon  law,  juries,  grand  and  petit,  liave 
been  composed  exclusively  of  men.  In  speak- 
ing of  challenges  to  the  polls,  whit*  were, 
by  Coke,  reduced  to  four  heads  as  mentioned 
by  Blackstone,  one  of  these  was  on  account 
of  Incompetency  (pr(^ter  defectum).  Mr. 
Blackstone  said : 

"Under  the  word  'homo,'  also,  though  a  name 
common  to  both  sexes,  tlie  female  is,  however, 
excluded,  propter  defectum  sexus  (because  not  of 
the  male  sex),  except  when  a  widow  feiRns  her- 
self with  child,  in  order  to  exclude  the  next 
heir,  and  a  suppositious  birth  is  suspected  to  be 
intended  j  then  upon  the  writ  de  ventre  inspici- 
endo  (of  inspecting  pregnancy),  a  jury  of  women 
is  to  be  impaneled  to  try  the  question,  whether 
with  child  or  not"  Volume  2,  Cooley's  Black- 
stone (4th  Ed.)  p.  1123. 
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The  grand  assize  was  chosen  by  the  sher- 
iff selecting  4  knights,  who  In  turn  selected 
12  others  to  serve  with  them,  "and  these,  all 
together,  form  the  grand  assize,  or  great  Jury, 
which  is  to  try  the  matter  of  right,  and  must 
now  consist  of  16  Jurors."    Id.  p.  1116. 

Blackstone  defines  an  Indictment  to  be  "a 
written  accusation  •  •  •  presented  upon 
oath  by  a  grand  jury"  to  consist  of  "24  good 
and  lawful  men  of  the  county."  Id.  p.  1453. 
Mr.  Justice  Field,  while  on  circuit,  gave  an 
extended  charge,  frequently  referred  to  as 
an  a'dmlrable  statement  of  the  functions  of 
a  grand  jury.    Among  other  things,  he  said : 

"No  person  shall  be  required,  according  to  the 
fundamental  law  of  the  country,  except  in  the 
cases  mentioned,  to  answer  for  any  of  the  higlier 
primes,  unless  this  body,  consiRtinK  of  not  less 
than  16,  nor  more  than  23,  «;ood  and  lawful  men, 
selected  from  the  body  of  the  district,  shall  de- 
clare," etc.  Charge  to  Grand  Jury,  2  Sawy. 
667,  Fed.  Gas.  No.  18,255,  cited  in  note,  Jones 
Blackstone,  vol.  2,  p.  2525. 

Section  7  of  the  Penal  Code,  In  defining 
the  senses  In  which  words  are  used  In  that 
Code,  provides  that  "words  used  in  the  mas- 
culine, gender  include  the  feminine  and  neu- 
ter" ;  and  the  other  Codes  have  similar  pro- 
visions. We  do  not  think  the  word  "men," 
as  found  In  the  sections  above  referred  to. 
Is  used  in  Its  generic  sense,  and  hence  was 
intended  to  Include  women,  as,  for  examjile, 
the  word  "horse"  at  common  law  was  held  to 
include  "mare,"  and  as  held  In  People  v.  Pico, 
62  CaL  00. 

"The  Knglish  Representation  of  the  People 
Act,  1S67,  giving  the  franchise  to  every  man  pos- 
sessed of  a  certain  qualification,  did  not  enfran- 
chise women.  Although  by  the  stntute  13  &  14 
Vict.,  c.  21,  par.  4,  it  was  enacted  that  'in  all 
acts,  words  importing  the  masculine  gender  shall 
be  deemed  and  taken  to  include  females,'  the 
word  'man,'  in  the  ordinary  and  popular  sense 
of  words,  is  nsed  in  contradistinction  to  the  word 
'woman.'  Chorlton  v.  Lings,  L.  R.  4  C.  P.  374." 
19  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  pp. 
706.  706. 

When  the  statute  was  enacted  defining  the 
terms  "Jury"  or  "Jurors."  or  the  persons  qual- 
ified to  act  In  finding  indictments,  and  men- 
tioning such  persons  as  "men,"  the  statute 
carried  with  it  the  Implication  that  they 
should  be  males,  for  such  was  then  the  com- 
mon law  that  women  were  Incompetent  to  act 
as  Jurors.  Mr.  Justice  Turner,  In  Harland 
V.  Territory,  3  Wash.  T.  131,  13  Pac.  453,  held 
that  this  implication  arose  even  where  the 
Code  declared  all  "qualified  electors"  as  com- 
petent to  serve  as  grand  Jurors,  and  the  Code 
also  made  females  of  like  age  with  males 
qualified  electors. 

The  question  has  been  removed  from  the 
field  of  controversy  by  the  recent  statute,  ap- 
proved May  29,  1917  (Sf  1917,  p.  12S2),  by 
which  the  various  sections  of  the  Code  of  Civ- 
il ProcMure  relating  to  Jurors  are  so  amend- 
ed as  to  render  women  competent  to  act  both 
as  grand  Jurors  and  trial  Jurors,  and  also  to 
sit  upon  Juries  of  inquest.  By  section  7  of  the 
act  it  is  made  the  duty  of  the  superior  court 


In  each  of  the  counties  of  the  state.  In  mak- 
ing an  order  designating  the  estimated  num- 
ber of  grand  and  trial  Jurors  for  the  year,  to 
make  the  selections  "of  men  and  women  suit- 
able an'd  compet^it  to  serve  as  Jurors,"  etc. 
The  question  now  here  must,  of  course,  be  de- 
cided with  reference  to  the  statute  law  here- 
tofore existing. 

The  order  denying  defendant's  motion  for  a 
new  trial  Is  reversed,  with  direction  to  grant 
the  motion  to  set  aside  the  indictment 

W«  concur:    BURNETT,  J.;    HART,  J. 


(33  Cal.  App.  694) 
WRIGHT  V.  LOCOMOBILE  CO.  OF  AMERI- 
CA.   (Civ.  2062.) 

(District  Ciourt  of  Appeal.  First  District,  Cali- 
fornia.   May  17, 1917.) 

Appeal  a»d  Erbob  <S=»1011(1)  —  Bkview  — 
Findings  of  Fact. 
Decision  on  a  substantial  conflict  in  evi- 
dence that  a  contract  for  laying  a  floor  was 
substantially  complied  with  will  not  be  disturbed 
on  appeal,  especially  where  the  judge  took  a 
view  of  the  premises. 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  George  A.  Sturtevant, 
Judge. 

Action  by  Charles  Wright  against  the  Loco- 
mobile Company  of  America.  Judgment  for 
plaintiff,  and  defendant  appe^als.    Atfirmed. 

Elliott  McAllister  and  H.  S.  Young,  both  of 
San  Francisco,  for  appellant  Jacob  Samuels, 
of  San  Francisco,  for  respondent 

PER  CURIAM.  Action  upon  a  contract  for 
the  laying  of  a  floor  of  a  specified  description 
in  a  building.  Plaintiff  recovered  Judgment, 
from  which  defendant  appeals,  as  also  from 
an  order  denying  its  motion  tor  a  new  trial. 

The  main  question  relied  upon  for  a  re- 
versal of  the  Judgment  and  order  is  as  to 
whether  or  not  there  was  a  substantial  com- 
pliance with  the  terms  of  the  contract,  and 
the  appellant  is  challenging  the  sufficiency  of 
the  evidence  to  support  the  finding  of  the  trial 
court  to  that  effect  The  Judge  of  the  court 
below,  after  hearing  all  of  the  evidence  and 
going  into  all  of  the  technical  facts  in  relation 
to  the  different  classes  of  floor,  visited  the 
building  and  examined  the  floor  itself.  It 
seems  to  the  court,  upon  an  examination  of 
the  entire  record,  that  this  is  a  case  where 
there  Is  a  substantial  conflict  in  the  evidence, 
and  that  particularly  is  true  where  the  Judge 
of  the  court,  after  hearing  the  testimony  of 
the  respective  contractors  and  experts  went 
and  examined  the  premises  himself,  saw  the 
floor,  and  then  decided  that  there  had  been  a 
substantial  compliance  with  the  terms  of  the 
contract.  Under  those  circumstances  we  will 
not  undertake  to  review  or  reverse  the  de- 
cision of  the  trial  court,  and  for  the  reasons 
stated  the  Judgment  and  order  are  afllrmed. 
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(34  Cal.  App.  310) 

KEITH  T.  RAMSBT,  County  Auditor. 
(Civ.  1636.) 

(District  Oijrt  of  Appeal,  Third  District,  Cali- 
fornia.   July  19,  1917.) 

1.  Officers  <S=9lOO(2)  —  Compensation  —  In- 
crease—Co.nstable. 

A  constablp  of  a  township  is  within  Const, 
art.  11,  §  9,  inhibiting  increase,  durinf;  bis  term 
of  office,  of  the  com|>easation  of  a  county,  city, 
town,  or  municipal  officer. 

2.  OFncEBs  €=»100(1)— Statutes— Opekatiow 
— Presumptios. 

St.  1915,  p.  1379.  amendinK  Pol.  Code,  i 
4281.  by  increaRing  salary  of  certain  officers  and 
chnnginK  compensation  of  constable  from  fees  to 
salary,  not  declurinK  that  the  change  does  not  in- 
crease the  constable's  compensation,  will  he  pre- 
sumed intended  to  have  a  uniform  operation,  and 
so  not  to  apply  to  any  of  the  officers  mentioned 
during  their  terms  theretofore  commenced. 

Appeal  from  Superior  Court,  Lassen  Coun- 
ty;  H.  D.  Burroughs,  Judge. 

Mandamus  by  Joe  Keith  against  C.  L.  Ram- 
sey, Auditor  of  Lassen  County.  From  an 
adverse  Judgment,  plaintiff  appeals.  Af- 
firmed. 

Grover  C.  Julian,  of  Susanrille,  for  appel- 
lant. J.  A.  Pardee,  of  SusanviUe,  for  re- 
spondent. 

CHIPMAN,  P.  J.  Plaintiff  was  on  the  18th 
day  of  October,  1915,  apix>luted  constable  of 
No.  3  to\vu.>!bip,  I.jissen  county,  to  serve  an 
unexpired  term  of  that  otilce  which  com- 
menced on  the  first  Monday  in  January,  1915. 
At  the  commencement  of  the  term,  constables 
were  coiiiiteuiiated  by  the  fee  system,  as  pro- 
vided in  section  4281  of  the  Political  Code 
amended  in  1913  (Stats.  1913,  p.  1226).  At 
the  scssloti  of  the  I^egislature  in  1915,  said 
section  was  amended  by  fixing  the  salary  of 
the  constalilcR  in  La.ssen  county  at  l|>25  per 
month.  Plaintiff  made  demand  upon  the 
county  auditor  for  payment  of  salary  as  pro- 
vided by  the  section  as  amended  in  1915,  but 
warrant  was  refused.  Thereupon  plaiutill 
broucht  his  action  in  mandamus  against  the 
said  auditor  in  the  superior  court  of  Lussen 
county,  and  Judgment  went  in  favor  of  de- 
fendant. I'liilutilf  thereui)on  appealed  to 
this  court,  and  now  contends:  (1)  That  the 
office  of  cnuiitable  Is  a  township  otllce,  and 
that  the  eoii.stitutional  inhibition  of  article  11, 
section  9,  does  not  apply  thereto;  and  (2) 
that  the  change  from  fee  to  salary  does  not 
constitute  an   increase  In  compensation. 

[1]  in  supiiort  of  the  first  point  it  Is  con- 
tended that  said  section  9  of  article  11  of  the 
Constitution  prohibits  an  increase  in  the  com- 
pensation of  county,  city,  town,  or  municipal 
oSicers,  but  dues  not  apply  to  constables,  for 
the  reason  that  they  are  neither  county,  dty, 
town,  nor  municipal  officers.  This  questioti 
was  raised  in  the  case  of  Cos  v.  Jerome,  31 
Cal.  App.  97.  159  Pac.  884,  and  was  decided 
adversely  to  appellant's  contention.  The 
court  there  said: 


"In  cases  in  which  the  question  as  to  the  right 
to  increase  the  compensation  of  justices  or  con- 
stables was  involved,  and  there  have  been  sev- 
eral, it  has  never  been  denied  that  the  provisions 
of  section  9  of  article  11  affect  these  officers, 
and  the  Su(>reme  Court  has  so  assumed,  without 
any  suggestion  that  the  subject  was  opes  for  de- 
bate." 

As  bearing  somewhat  upon  the  subject^ 
Smith  V.  Mathews,  155  Cal.  752,  103  Pac.  199, 
and  Crockett  v.  Mathews,  157  Cal.  153,  106 
Pac.  575,  may  be  consulted. 

[2]  The  position  taken  by  appeUant  upon 
the  second  proposition  is: 

"Where  an  act  substitutes  a  salary  for  the 
previous  fee  system,  and  fails  to  disclose  wheth- 
er an  increase  of  compensation  is  thereby  pro- 
duced, and  is  to  take  effect  during  the  incnmben- 
cy  of  the  officer,  the  conclusive  presumption  is 
that  the  Governor  and  the  Legislature  have  in* 
vestigated  and  determined  that  the  change  does 
not  result  in  an  increase  of  compensation,  and 
the  courts  have  no  right  to  review  such  deter- 
mination"— citing  Crockett  v.  Mathews,  supra. 

In  that  case  It  was  expressly  stated  in  th» 
opinion  that  the  doctrine  of  Smith  r.  Math- 
ews, supra.  Is  not  opposed  to  the  conclusion 
reached  in  Crockett  r.  Mathews.  In  Smith 
V.  Mathews  attention  was  called  by  appel- 
lant— 

"to  the  fact  that  in  numerous  sections  of  the 
new  law  [then  under  consideration]  salaries  of 
various  officers  in  several  classes  of  counties  are 
plainly  and  unequivocally  raised,  and  since  it 
cannot  be  held  that  the  Legislature  intended 
those  parts  of  the  act  to  be  operative  on  the  in- 
cumbents of  current  terms,  there  is  no  reason 
for  holding  it  to  be  operative  upon  those  offi- 
cers whose  compensation  is  altered  without  dis- 
closing whether  the  result  is  an  increase  or  re- 
duction of  compensation." 

The  Chief  Justice  stated.  In  rendering  the 
majority  opinion,  that  this  view  was  well 
sustained  by  the  appellant.    He  said: 

"If  it  was  not  intended  to  put  in  immediate 
operation  provisions  raising  salaries,  upon  what 
ground  are  we  to  hold  that  it  was  intended  to 
have  immediate  operation  in  those  instances 
where  it  changes  the  compensation  attached  to 
an  office  without  disclosing  whether  tiie  change 
effects  an  increase  or  reduction,  and  where,  as 
far  as  the  court  can  see,  it  is  as  likely  to  be  an 
increase  as  a  reduction?  If  in  one  case  the  old 
law  continues  to  operate,  why  not  in  the  other?" 

Section  4281  of  the  Political  Code  relates 
to  salaries  of  various  county  and  township 
officers,  and  plainly  shows  that  by  it  the 
compensation  was  increased  as  to  several  of- 
ficers; for  example,  the  section  as  amended  in 
1915  provides  that  the  recorder  shall  receive 
a  salary  of  fl,900  per  annum,  while  his 
salary  theretofore  was  fixed  at  $1,600  per 
annum.  State.  1013,  p.  1225.  The  salary  of 
the  auditor  was  Increased  from  $500  to  $800. 
As  In  the  section  there  is  no  finding  or  decla- 
ration by  the  Legislature  as  to  whether  It  was 
Intended  that  there  should  be  or  should  not 
be  any  increase  in  compensation  of  constable, 
and  as  It  clearly  appears  on  the  face  of  the 
act  that  It  was  intended  to  Increase  the  com- 
pensation of  some  of  the  officers  named  there- 
in, It  is  a  fair  presumption  that  it  was  In- 
tended by  the  L^slature  that  the  act  should 
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be  given  uniform  operation,  and  was  not  In- 
tended to  apply  to  any  of  the  officers  therelii 
mentioned  during  their  current  terms  of 
office. 

In  a  concurring  opinion  by  Mr.  Justice 
Shaw  In  Smith  v.  Mathews,  supra,  he  said: 

"If  it  [the  amendatory  act]  cbanp;cs  from  fees 
to  salaries,  as  it  may  if  it  finds  that  the  salary 
allored  will  not  increase  the  compensation,  it 
can  declare  that  there  is  no  increase  and  that 
it  is  to  apply  immediately  to  the  present  incum- 
bents. Perhaps  the  fact  of  no  increase  wonid  be 
inferred  from  the  declaration  that  it  should  ap- 
ply to  present  incumbents ;  but.  where  neither 
statement  appears,  it  is  to  be  inferred  that  an 
increase  was  contemplated  and  that  it  was  in- 
tended to  apply  prospectively  only." 

Where  It  appears,  from  a  comparison  of 
the  provisions  of  the  statute  as  It  stood  be- 
fore and  after  amendment,  that  there  was  by 
«2Epress  direction  in  the  new  law  an  Increase 
In  compensation  Intended,  "It  has  been  the 
settled  doctrine  of  this  court  ever  since  the 
decision  In  Dougherty  v.  Austin,  04  Cal.  601, 
28  Pac.  SM,  29  Pac.  1092,  16  L.  R.  A.  161," 
said  the  Chief  Justice  In  Smith  v.  Mathews, 
supra,  "that  In  such  cases  the  Incumbent  can^- 
not  claim  the  Increased  compensation,  but 
continues  to  receive  that  which  was  provided 
by  the  law  In  force  at  the  date  of  bis  election, 
which  as  to  him  continues  in  force  ^unless  ex- 
pressly repealed)  to  the  end  of  his  term  not- 
withstanding the  fact  that  the  amended  law 
is  also  in  force  In  most  cases  for  more  than  18 
months  before  the  end  of  bis  term  for  the 
purpose  of  flxlng  the  compensation  of  his  suc- 
cessor in  a  new  term."  See,  also,  Harrison 
V.  Coigan,  148  Cal.  73,  82  Pac  674.  The  same, 
we  think,  Is  also  true  where,  by  fair  Implica- 
tion, though  not  by  express  direction,  an  in- 
crease in  compensation  was  Intended. 

The  fact  that  plaintiff  Is  seeliing  to  obtain 
compensation  by  salary,  Instead  of  by  fees, 
is  a  very  strong  circumstance  tending  to  show 
that  the  compensation  has  been  increased  by 
the  amendatory  act,  for  ,it  is  not  probable 
he  would  be  invoicing  the  power  of  the  court 
to  obtain  a  salary  which  was  no  greater  than 
he  was  receiving  under  the  fee  system. 

We  think  the  Judgment  should  be  affirmed ; 
and  It  Is  80  ordered. 

We  concur:    BURNETT,  J,;  HART,  J. 

(34  Cal.  App.  348)        ==== 

BAILEY  V,  SECURITY  TRUST  CO. 
(Civ.  2361.) 

(District  Court  of  Appeal,  Second  District.  Cali- 
fornia. July  21,  1917.  On  Petition  for  Re- 
beanng,  July  31,  1917.  Rehearing  Denied  by 
Supreme  Court  Sept  17,  1917.) 

1-  Mandamus  «=>154(2>— Petition. 

Statements  in  petition  to  Supreme  Court  for 
mandamus,  while  nut  essential  to  showing  le^al 
rights  of  parties,  will  not  be  stricken,  being  ap- 
propriate under  Supreme  Court  rule  26  (119 
Pac.  xlv),  requiring  petition  to  set  forth  the  cir- 
cumstances which,  in  applicant's  opinion,  render 
it  proper  that  the  writ  issue  originally  from  the 
appellate  court.  { 


2.  Replevin  «=»49  —  Claim  and  Deli  vert  — 
Failure  of  Defendant  to  Justify  Sube- 

TIES—RlQHT  TO   DeLIVEBT. 

Failure  of  defendant  in  claim  and  delivery 
to  cause  its  sureties  to  justify  on  its  redelivery 
bond  is  an  abandonment  of  its  attempt  to  re- 
quire return  of  the  property,  giving  plaintiff 
right  to  have  it  delivered  to  him  by  the  sheriff 
as  though  no  such  undertaking  had  been  given. 

3.  Mandamus  <S=»151(2)— Pbopebtt  Held  bt 
Sheriff's  Agent. 

The  sheriff  having  wrongfully  redelivered  the 
property  to  defendant  in  claim  and  delivery,  its 
possession  is  that  of  the  sheriff  as  his  agent,  as 
regards  right,  under  Code  Civ.  Proc.  $  1085.  to 
mandamus  to  require  delivery  to  plaintiff  in  such 
action. 

4.  MANDAinis  (@=»151(2)— Parties. 

Where  sheriff  wrongfully  redelivered  proper- 
ty to  defendant  in  claim  and  delivery,  and  then 
went  out  of  office,  his  successor  is  not  a  neces- 
sary party  to  mandamus  to  compel  delivery  of 
the  property  by  such  defendant  to  plaintiff  in 
such  action. 

6.  Mandamus  «=»154(2)  —  Petition  —  Plead- 
ing Compliance  wrrH  Statute. 
It  is  enough  for  the  petition  for  mandamus 
to  state  that  the  affidavit,  undertaking,  and  or- 
der in  claim  and  delivery,  which  constituted  the 
process  under  which  the  property  was  seized  by 
the  sheriff,  were  made  in  ac<'ordance  with  the 
provisions  and  requirements  of  Code  Civ.  Proc. 
Is  510-512,  without  setting  'out  their  contents; 
those  sections  stating  what  their  contents  should 
be. 

On  Petition  for  Rehearing. 

6.  Mandamus  «=»164(3)—Rbtusn— Denials. 
The  return  in  mandamus,  denying  the  re- 
spondent was  ever  served  with  a  copy  of  the 
affidavit  made  by  petitioner  in  the  claim  and  de- 
livery action,  as  set  forth  in  the  petition,  but 
that  a  copy  of  the  only  affidavit  served  on  him  in 
said  action  is  annexed,  does  not  charge  a  defect 
in  the  affidavit  in  the  claim  and  delivery  action, 
but  merely  that  the  sheriff  did  not  serve  on  him 
a  true  copy. 

Mandamus  by  Matthew  Bailey  against  the 
Security  Trust  Company.  Peremptory  writ 
granted. 

E.  L.  Foster  and  Charles  A.  Barnhart,  both 
of  Bakersfleld,  and  Leon  E.  Morris,  Sullivan 
&  Sullivan,  and  Theo  J.  Roche,  all  of  San 
Francisco  (Robert  M.  Clarke,  of  Los  Angeles, 
of  counsel),  for  petitioner.  Wiley  &  Lambert, 
of  Bakersfleld,  for  respondent. 

CONREY,  P.  J.  This  Is  an  application  for 
a  writ  of  mandate  to  re<iulre  that  the  re- 
spondent deliver  to  the  petitioner  the  person- 
al property  described  In  the  petition.  An 
alternative  writ  was  issued.  Retipondent  is 
now  before  the  court  for  the  purpose  of  show- 
ing cause  why  a  peremptory  writ  should  not 
be  granted.  Such  writ  should  not  issue  un- 
less It  appears  that  responUeut  should  be 
comiM.>lled  to  perform  the  demanded  act  as  an 
act  which  the  law  specially  enjuliis  upon  re- 
spondent "as  a  duty  resulting  from  an  office, 
trust  or  station,"  or  unless  the  writ  should 
issue  to  compel  the  admission  of  petitioner 
'to  the  use  and  enjoyment  of  a  right  or  office 
to  which  he  is  entitled,  and  from  which  he  Is 
unlawfully  precluded  by  such  •  •  •  per- 
son."   Code  Cir.  Proc.  |  1085. 
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This  Is  a  proceeding  incidental  to  an  action 
for  the  possession  of  the  described  property. 
An  appeal  by  the  defendant  from  a  judgment 
in  that  action  is  now  pending  in  the  Supreme 
Court  At  the  time  of  commencement  of  the 
action  in  June,  1913,  an  affldavlt  and  under- 
taking in  claim  and  delivery  were  made, 
which,  on  July  18, 1913,  were  delivered  by  the 
plaintier  to  the  sheriff,  togetlier  with  an  or- 
der Indorsed  by  the  plaintiff's  attorney  upon 
the  affidavit,  requiring  the  sheriff  to  take  the 
property  from  the  defendant  These  docu- 
ments were  filed  by  the  sheriff,  T.  A.  Baker, 
on  tlie  26th  day  of  July,  1913,  in  the  ofllce  of 
the  clerk  of  the  superior  court  of  Kern  coun- 
ty, with  the  sheriff's  return  thereon,  showing 
that  on  the  18th  day  of  July,  1913,  he  took 
possession  of  the  property.  In  his  return  the 
sheriff  further  stated  that: 

"At  the  same  time  I  delivered  \o  the  defend- 
ant. Security  Trust  Company,  a  copy  of  the 
within  affidavit  and  order  and  undertaking  duly 
approved  by  me,  and  the  defendant,  not  having 
excepted  to  such  surety,  claimed  the  redelivery 
of  said  property  by  giving  me  an  undertaking  in 
due  form,  and  the  sureties  thereon  having  justi- 
fied, and  no  other  person  having  made  claim  to 
such  property  in  due  form,  I  redelivered  the  said 
property  to  the  defendant" 

At  the  time  of  filing  its  return  to  the  alter- 
native writ  herein,  respondent  by  its  attor- 
neys moved  this  court  to  strike  from  the  peti- 
tion filed  in  this  proceeding  those  portions 
thereof  reading  as  follows: 

(1)  "That  prior  to  said  demand,  and  on  the 
12th  day  of  January,  1917,  this  petitioner  made 
a  written  demand,  a  copy  of  which  is  hereto  an- 
nexed, and  made  a  part  hereof,  and  referred  to 
as  'Kxhibit  B,'  upon  one  D.  B.  Newell  as  sheriff 
of  the  said  county  of  Kern,  said  D.  B.  Newell 
being  the  duly  elected  successor  in  office  to  said 
T.  A.  Baker,  whose  term  of  office  expired  Janu- 
ary 2,  1915,  to  take  said  property  into  his  pos- 
session and  deliver  the  same  to  said  petitioner, 
but  said  sheriff  then  refused  and  has  ever  since 
refused  to  do  so-  that  at  the  time  of  this  de- 
mand upon  said  D.  B.  Newell,  to  wit,  the  12th 
day  of  January,  1917,  petitioner  made  a  written 
demand  upon  the  respondent  herein,  a  copy  of 
which  demand  is  hereto  attached,  marked  'Ex- 
hibit C  and  referred  to  and  made  a  part  hereof, 
to  deliver  said  property  to  said  D.  B.  Newell  for 
delivery  tu  said  E.  L.  Foster  and  Cbas.  A.  Barn- 
hart  as  attorneys  for  this  petitioner;  that  said 
respondent  failed  and  refused  to  do  so;  that  the 
said  property  now  is,  and  at  all  times  herein 
mentioned,  except  as  otherwise  alleged  id  para- 
graph V  hereof,  has  been,  in  the  possession  and 
control  of  the  respondent  herein. 

(2)  "That  said  property  has  greatly  increased 
in  value  since  the  commencement  of  the  action 
In  claim  and  delivery  mentioned  in  paragraph 
IV  hereof,  and  is  now  worth  more  than  eigliteen 
thousand  ($18,000.00)  dollars,  and  is  worth  sev- 
enty thousand  ($70,000.00)  dollars;  that  this 
petitioner  is  as  of  right  entitled  to  the  possession 
of  said  property:  that  the  posse.ssion  of  said 
property  would  greatly  enhance  said  petitioner's 
security  for  the  due  execution  and  satisfaction  of 
the  judgment  rendered  by  the  superior  court 
hereinabove  referred  to  in  the  event  that  sai(l 
judgment  sliould  be  affirmed  by  the  Supreme 
Court  of  this  state;  that  in  the  event  said  judg- 
ment be  so  affirmed  tbis  petitioner  would  prefer 
and  desire  to  have  the  said  property,  rather  than 
a  sum  of  money,  in  satisfaction  of  said  judg- 
ment; that  the  said  property  would  be  of  great- 
er value  to  him  than  the  sum  of  eighte^  thou- 
sand ($18,000.00)  dollars;   that  said  property  is 


of  u  peculiar  value,  in  that  the  shares  of  stock 
of  the  said  Kern  Mutual  Telephone  Company 
arc  very  limited  in  number  and  cannot  be  oiv- 
tained  in  the  market" 

(3)  "That  petitioner  has  constantly  tried  to 
obtain  the  possession  of  said  property,  and  for 
that  purpose  has  taken  the  following  proceed- 
ings, all  of  which  failed:  On  or  about  the  26th 
day  of  August,  1913,  the  petitioner  herein  peti- 
tioned the  superior  court  of  the  state  of  Califor- 
nia in  and  for  the  county  of  Kern,  for  a  writ  of 
mandate  to  compel  the  aforesaid  T.  A.  Baker  as 
sheriff  of  the  county  of  Kern,  to  deliver  to  said 
petitioner  the  said  property.  The  writ  was  de- 
nied by  the  said  superior  court,  but  on  an  appeal 
to  this,  the  honorable  District  Court  of  Appeal 
of  the  State  of  California  for  the  Second  Ap- 
pellate District,  the  judgment  of  the  lower  court 
was  reversed.  Bailey  v.  Baker  (1915)  28  Cal. 
App.  537,  153  Pac.  242.  Upon  a  subsequent 
trial  in  the  said  superior  court,  the  writ  of  mac- 
date  was  issued.  From  the  judgment  therein 
said  T.  A.  Baker  appealed,  and  pending  said  ap- 
peal refused  to  comply  with  the  mandate. 
Thereupon  the  petitioner  herein  presented  to 
said  superior  court  an  affidavit  setting  forth  the 
fact  of  said  Baker's  refusal  to  comply  with  the 
order  of  the  court,  and  upon  which  he  prayed 
that  a  citation  be  issued  to  said  Baker,  requir- 
ing him  to  appear  and  show  cause  why  he  should 

?,()t  be  punished  for  contempt  of  court  in  so  re- 
using to  obey  the  writ  of  mandate.  The  court 
refused  to  issue  such  citation,  whereupon  peti- 
tioner herein  petitioned  this,  the  honorable  Dis- 
trict Court  of  Appeal  of  the  State  of  California 
for  the  Second  Appellate  District,  for  a  writ 
of  mandate  to  be  directed  to  the  said  superior 
court,  requiring  it  to  issue  the  citation  to  said 
Baker  as  prayed  for.  This  writ  was  issued. 
Bailey  v.  Superior  Court  (July  11,  1916)  31  CaL 
App.  78,  159  Paa  990.  The  citation  was  then 
issued,  and  said  Baker,  failing  to  show  cause, 
was  committed  by  said  superior  court  for  con- 
tempt. The  said  Baker  then  petitioned  this,  the 
said  honorable  District  Court  of  Appeal,  for  a 
writ  of  habeas  corpus.  This  writ  was  issued  on 
the  ground  that  said  Uaker  was  no  longer  sheriff, 
his  term  liaving  expired  January  2,  1915.  Mat- 
ter of  T.  A.  Baker  (Dec  13,  1916)  162  Pac. 
922." 

(4)  "That  this  petition  is  made  in  the  first  in- 
stance to  this,  the  honorable  District  Court  of 
Appeal  of  the  State  of  California  for  the  Sec- 
ond Appellate  District,  rather  than  to  the  su- 
perior court  of  the  state  of  Califoruia  in  and  for 
the  county  of  Kern,  for  the  reason  that  petition- 
er desires  to  have  the  possession  of  said  proper- 
ty at  and  before  the  time  when  the  Supreme 
Court  of  the  state  of  California  shall  render  its 
decision  in  the  aforesaid  action  entitled  'Mat- 
thew Bailey,  Plaintiff,  v.  Security  Trust  Com- 
pany, a  Corporation,  John  Doe  and  Richard 
Koe,  Defendants' ;  that  any  process  or  writ  is- 
sued from  any  court  will  be  useless  after  such 
decision;  that  au  application  to  the  said  su- 
perior court  would  involve  the  possibility  of  a 
great  and  injurious  delay  ;  that  such  delay  might 
be  sufficient  to  prevent  this  petitioner  from  se- 
curing the  desired,  or  any,  relief  prior  to  a  de- 
cision by  the  Supreme  Court  as  above  stated; 
and  that  tbis  proceeding  is  the  only  plain, 
speedy,  and  adequate  remedy  available  to  pe- 
titioner." 

[1]  We  find  no  important  reason  for  strik- 
ing from  the  petitiou  the  quoted  paragraphs. 
While  the  facts  stated  in  those  paragraphs 
may  be  not  essential  to  a  complete  statement 
exhibiting  the  legal  rights  of  the  parties,  they 
serve  to  show  that  the  plaintiff  has  diligent- 
ly sought  to  obtain  the  relief  demanded  by 
him,  and  the  facts  stated  are  appropriate 
when  the  petitioner  is  appealing  to  the  dis- 
cretion of  the  court,  particularly  In  the  mat- 
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ter  of  granting  the  writ  originally  in  tbls 
court  without  requiring  the  petitioner  in  the 
flrst  instance  to  resort  to  the  superior  court. 
Rule  26  of  the  rules  of  the  Supreme  Court 
and  District  Courts  of  Appeal  (119  Pac.  xly) 
reiiiiires  that  the  petition,  "in  addition  to  the 
necessary  matter  requisite  by  the  rules  of  law 
to  support  the  application,  shall  also  set  forth 
the  circumstances  which,  in  the  opinion  of 
the  applicant,  render  it  proper  that  the  writ 
should  issue  originally  from  the  appellate 
fouTt  to  which  such  aitplication  is  made,  and 
not  from  such  lower  court."  The  motion  to 
strike  said  paragraphs  from  the  petition  is 
denied. 

[2]  The  petition  states  that  at  the  time  of 
comnioucing  his  action,  in  June,  1913,  the  pe- 
titioner "made  an  application  in  acc^i-dance 
with  the  requirements  and  provisions  of  sec- 
tion 510  of  the  Code  of  Civil  Proeodnre  and 
dellvored  said  affidavit,  together  with  an  or- 
der i.nd  an  uudertuklng  executed  in  accord- 
ance -with  the  provisions  and  requirements 
of  section  512  of  the  Code  of  Civil  Procedure, 
to  one  T.  A.  Baker,  as  sheriff  of  the  county 
•of  Kern,  in  which  county  the  said  property 
was  then  and  is  now  located,  requiring  said 
sheriff  to  take  the  said  property  from  the  re- 
spondent herein ;  that  the  said  sheriff  forth- 
with took  into  his  possession  the  property 
described  in  said  affidavit,  which  is  the  same 
property  described  in  paragraph  II  hereof.'" 
Then  follows  a  statement  of  the  subsequent 
return  of  the  property  by  the  sheriff  to  the 
defendant,  under  circumstances  stated,  which 
are  the  same  as  are  described  in  our  decision 
in  Bailey  v.  Baker,  28  Cal.  App.  537,  153  Paa 
242.  In  that  decision  we  held  that  the  fail- 
ure of  the  Security  Trust  Company  to  cause 
Its  sureties  to  Justify  (after  notice  to  plain- 
tiff), on  its  redelivery  bond,  amounted  to  an 
abandonment  of  Its  attempt  to  require  the 
return  to  it  of  the  property ;  that  such  aban- 
donment gave  to  the  plaintiff  the  right  to 
have  the  property  delivered  to  him  by  the 
sheriff  the  same  as  if  no  such,  undertaking 
had  been  given  at  all.  We  remain  satisfied 
that  the  law  is  as  in  that  decision  it  was 
held  to  be. 

[1]  The  return  of  respondent  herein  does 
not  deny  the  essential  facts.  In  the  mean- 
time Sheriff  Baker  lias  gone  out  of  office 
without  completing  the  performance  of  his 
duty.  Wrongfully  he  delivered  to  the  de- 
fendant, Security  Trust  Company,  the  prop- 
erty held  by  him  as  sheriff  under  valid  pro- 
cess which  constituted  his  authority  to  act 
in  the  matter.  £x  parte  Baker,  162  Pac. 
922,  Wrongfully  the  defendant  received,  and 
wrongfully  It  holds,  that  property  in  its  pos- 
session. The  affidavit,  undertaking,  and  or- 
der under  which  the  seizure  was  made  by 
Sheriff  Baker  are  in  the  office  of  the  clerk 
of  the  superior  court,  although  they  should 
now  be  in  the  hands  of  Newell,  the  present 
sheriff.  Ex  parte  Baker,  supra.  In  the  prop- 
er performance  of  his  duty  Newell  would  ob- 


tain possession  of  those  papers,  and  would 
execute  the  process  by  taking  the  property 
and  delivering  it  to  the  plaintiff;  but  he  has 
refused  to  do  so,  notwithstanding  that  the 
plaintiff  has  demanded  of  hlra  the  perform- 
ance of  that  duty.  The  property,  when  tak- 
en into  possession  by  Sheriff  Baker,  became 
property  in  custodla  Icgis,  and  its  status  has 
never  changed.  Detroit  &  M.  Hy.  Co.  v.  Al- 
pena Cir.  Judge,  1152  Mich.  201,  115  N.  W. 
724;'  August  v.  Gilmer,-53  W.  Va.  65,  44  S.  E. 
143.  The  Security  Trust  Company  holds  this 
property  in  its  actual  possession,  but  not  in 
l<^al  possession.  So  far  as  this  proceeding 
is  concerned,  Its  possession  Is  the  sheriff's 
possession,  in  the  same  sense  that  this  would 
be  true  if  Sheriff  Baker  had  left  the  property 
in  the  hands  of  some  keeper  employed  by 
him.  Such  keeper  or  deputy  would  have  the 
property  in  pos-sesslon  by  virtue  of  no  rights 
other  than  those  pertaining  to  an  agent  of 
the  sheriff.  See  Aigeltlnger  v.  Whelan,  133 
Cal.  110,  65  Pac.  123,  where  a  warehouseman 
receiving  attached  goods  from  a  sheriff  was 
held  to  be  the  sheriff's  agent.  Such  agent 
would  be  compellable  by  mandate  to  surren- 
der the  goods  to  the  person  entitled.  So  it 
Is  with  tliis  defendant.  It  holds  property 
that  is  in  custody  of  the  law.  Its  holding 
under  the  circumstances  constitutes  a  trust 
for  the  delivery  of  the  property  to  the  plain- 
tiff. The  performance  of  that  duty  is  by  the 
law  specially  enjoined  upon  the  sheriff,  and 
therefore  is  enjoined  vtpon  his  agent,  the  de- 
fendant. In  refusing  to  perform  the  duty  and 
execute  the  trust  enjoined  upon  It,  the  de- 
fendant la  unlawfully  excluding  the  plaintiff 
from  the  use  and  enjoyment  of  a  right  to 
which  he  is  entitled. 

[4]  Upon  the  stated  facts,  the  petitioner 
might  ask  for  and  would  be  entitled  to  a  writ 
of  mandate  against  Sheriff  Newell,  and  that 
officer  would  have  been  a  proper  party  defend- 
ant in  this  proceeding.  But  the  demurrer 
filed  by  the  respondent  does  not  include  any 
claim  of  defect  of  parties,  and  we  think  that 
the  failure  to  Join  the  sheriff  as  defendant 
does  not  affect  the  validity  of  the  plaintiff's 
cause  of  action  as  stated  against  the  defend- 
ant Security  Trust  Company.  The  plaintiff 
being  entitled  to  immediate  possession  of 
property  which  is  legally  in  the*  custody  of 
the  court,  the  remedy  is  essentially  the  same, 
whether  the  delivery  be  made  directly  by  the 
defendant  to  the  plaintiff,  or  whether  it  be 
made  through  the  hands  of  the  sheriff.  The 
difference  between  the  two  modes  of  delivery 
would  be  rather  of  form  than  of  substance. 
If  there  is  any  force  in  the  law,  plaintiff 
should  have  the  benefit  thereof  as  directly  as 
legal  procedure  will  allow.  It  has  been  held 
that,  even  where  by  authority  of  claim  and 
delivery  proceedings  property  seized  in  re- 
plevin was  rightfully  delivered  by  the  sheriff 
to  one  of  the  parties,  the  property  continued 
to  be  in  custodla  legis,  and  the  party  in  pos- 
session thereof  stood  substituted  for  the  sher- 
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Iff  as  custodian  pending  the  action.  Motir  r. 
Langan,  162  Mo.  474,  63  S.  W.  409,  85  Am. 
St.  Rep.  503.  Mucli  more  should  this  be  so 
when  the  sheriff,  without  right  to  do  so,  put 
such  property  into  the  possession  of  the  par- 
ty not  entitled  thereto. 

[S|  Respondent  claims  that  the  petition 
herein  does  not  state  a  cause  of  action,  be- 
cause it  does  not  set  out  the  contents  of  the 
affidavit,  undertaking,  and  order  which  con- 
stitute the  process  under  which  the  property 
was  seized  by  the  sheriff.  As  quoted  above, 
the  petition  merely  states  that  these  docu- 
ments were  made  in  accordance  with  the  pro- 
visions and  re<|uirement8  of  the  Code. of  Civil 
Procedure,  and  that  upon  receiving  those 
<locument8  the  sheriff  toolc.  the  property  into 
his  possession.  We  think  that  this  was  a 
sufficient  pleading  for  the  purpose  of  stating 
a  cause  of  action,  and  that  the  objection 
could  only  be  reached  by  a  demurrer  for  un- 
certainty, if  the  objection  could  be  maintain- 
ed at  all.  If  it  were  necessary  for  the  plain- 
tiff in  an  action  to  show  that  a  summons 
from  a  court  of  record  had  been  duly  Issued 
and  served  prior  to  the  entry  of  a  default, 
the  mere  statement  of  those  facts,  without 
setting  out  a  copy  of  the  summons,  would 
ordinarily  be  sufficient  A  denial  of  the 
facts  alleged  would  require  that  the  plaintiff 
produce  the  reqord;  but  In  the  absence  of 
such  denial  the  fact  that  the  summons  was 
In  due  form  would  be  assumed.  The  allega- 
tions of  a  pleading  are  to  be  liberally  con- 
strued. Code  Civ.  Proc  g  452.  Here  we 
bave  the  statement  that  the  affidavit  and  un- 
dertaking were  made  in  accordance  with  the 
provisions  of  sections  610  and  512  of  the  Code 
of  Civil  Procedure,  and  that  an  order  was 
made  In  connection  therewith  requiring  the 
sheriff  to  take  the  property  from  the  defend- 
ant. Code  Civ.  Proc.  f  511.  Those  sections 
of  the  Code  state  what  the  contents  of  such 
documents  should  be.  The  allegations  of  the 
petition  may  fairly  be  construed  as  equiva- 
lent to  a  statement  of  tlo  facts  sliowiug 
that  the  documents  were  in  form  and  sul>- 
stance  in  accordance  with  the  requirements 
of  those  sections.  The  sheriff  °  acted  ui>on 
those  documents  in  taking  the  property  into 
his  poRscs^sion,  and  his  right  so  to  do  was  not 
challenged  by  the  defendant. 

Let  the  peremptory  writ  Issue. 

We  concur:  WORKS,  Judge  pro  tem. ; 
JAMBS,  J. 

On  Petition  for  Rehearing. 
PER  CURIAM.     t«]  In  its  petition  for  re- 
hearing in  this  cause  respondent  Insists  that 


we  did  not  fully  dispose  of  Its  claim' that  the 
affidavit  ffied  by  plaintiff  in  the  claim  and 
delivery  proceeding  was  Insufficient  to  ao- 
tliorlze  the  sheriff's  seizure  of  the  property. 
We  held  that  the  petition  herein  sufficiently 
stated  facts  showing  that  the  affidavit  met 
the  necessary  requirements  of  the  law.  But 
respondent  now  directs  our  attention  more 
particularly  to  Its  return  filed  in  this  pro- 
ceeding, wherein  respondent  "denies  that  It 
was  ever  served  with  a  copy  of  the  affidavit 
or  any  affidavit  made  by  or  on  behalf  ot 
petitioner  in  the  cause  mentioned  and  set 
forth  In  paragraph  IV  of  petitioner's  peti- 
tion ;  that  the  only  affidavit  ever  served  upon 
or  received  by  this  respondent  in  said  cause 
Is  set  forth  by  an  order  [copy?]  thereof  an- 
nexed hereto  and  .made  a  part  hereof  and 
marked  'Exhibit  A.'  "  Exhibit  A  purports  to 
be  a  copy  of  an  affidavit  made  by  Matthew 
Bailey  wherein  Bailey  says: 

"That  he  is  the  plaintiff  in  the  above-entitled 
action  and  that  he  is  entitled  to  the  possession 
of  the  following  described  personal  property  [giv- 
ing the  description] ;  that  the  said  property  u  in 
the  possession  of  and  wrongfully  detained  by  the 
defendant  in  this  action,  and  that  the  alleged 
cause  of  detention,  as  this  plaintiff  is  informed 
and  believes,  is  that  they  claim  one  Matthew  S. 
Platz  has  some  claim  on  said  property;  that 
said  property  has  not  been  taiien  for  a  tax,"  etc 

It  is  true  that  In  our  decision  of  this  case 
we  did  not  pay  special  attention  to  the  fore- 
going language  of  the  return.  This  arose 
out  of  the  fact  that  respondent's  written  ar- 
gument purported  to  be  "in  support  of  demur- 
rer to  petition,"  and  we  were  considering,  and 
our  attention  was  principally  directed  to. 
that  demurrer,  and  to  the  sufficiency  of  the 
petition  attacked  by  the  demurrer.  We  did 
say,  however,  that  the  return  filed  by  respond- 
ent herein  does  not  deny  the  essential  facts 
alleged  in  the  pleading,  and  the  record  Jus- 
tifies our  statement.  The  return  did  not 
state  that  the  copy  of  affidavit  annexed  there- 
to was  a  copy  of  the  affidavit  which  had  beea 
delivered  by  the  plaintiff  to  the  sheriff  la 
connection  with  the  undertaking  and  order. 
On  the  contrary,  respondent  denied  that  it 
was  ever  served  with  a  copy  of  the  affidavit 
made  by  the  plaintiff.  Therefore  tlie  nllega- 
tions  of  the  return  charge  no  defect  in  the 
process,  but  merely  charge  that  the  sheriff 
did  not  serve  on  the  defendant  a  true  copy. 

The  other  points  mentioned  in  the  petition 
for  rehearing  were  considered  in  rendeAng 
the  principal  decision,  and  our  opinion  there- 
on stands  unchanged. 

The  petition  for  rehearing  is  denied. 
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PEOPLE  ▼,  FLORES.    (Cr.  644.) 

CDistrict  Conrt  of  Appeal,  Second  District,  Cali- 
fornia.   Jnly  31, 1917.    Rehearins  Denied 
by  Supreme  Court  Sept.  27,  1917.) 

1.  Crtvivat.  T.aw  ^=»517(4)  —  Evidence  — 
CoRFEsaioNS— Pboof  of  "Corpus  Delicti." 

'ijie  fluiiients  of  the  "corpus  delicti,"  evi- 
dence of  which  must  be  Introduced  to  render 
defendant's  confessions  admissible,  are  certain 
&ct8  forming  its  basis  and  the  existence  of  a 
criminal  agency  as  the  cause  of  them,  and  to  es- 
tablish the  corpus  delicti  it  is  not  essential  to 
show  that  tlie  crime  charged  was  committed  by 
defendant. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Corpus 
Delicti.] 

2.  Criminal  Law  ^:all70(l)— HABia.E8S  Eb- 
BOR— Exclusion  of  Evidence. 

In  a  criminal  case,  the  testimony  of  a  phono- 
graphic reporter,  who  took  down  statements 
mane  by  defendant,  was  admitted.  Some  of  the 
statements  were  in  English,  and  some  in  Span- 
ish, and  those  in  Spanish  were  translated  by  an 
interpreter,  and  taken  down  as  given  to  the  re- 
porter tliroogh  the  interpreter.  On  defendant's 
objection,  the  reporter's  testimony  as  to  those 
portions  of  the  statement  made  in  Spanish  were 
excluded.  fle<d  that,  as  these  rulings  were  in 
defendant's  favor,  he  had  no  ground  for  com- 
plaint. 

8.  Criminal  Law  «=s531(3)  —  Evidkrcb  — 
Co.NFEssiONs— Laying  Foundation. 
Where,  before  defendant's  incriminating 
statements  were  admitted,  witnesses  were  asked 
whether  they  made  any  promises  or  held  out  any 
inducements  to  get  defendant  to  talk,  and  wheth- 
er he  talked  freely  and  voluntarily,  there  was 
no  basis  for  the  claim  that  no  foundation  was 
laid  for  the  admission  of  the  statements,  assum- 
ing that  they  were  such  confessions  as  required 
the  laying  of  a  foundation. 
4.  Criminal  Law  9=31169(9)— Habmlbss  Eb- 
BOR— AoMisfliaN  OF  Evidence. 
The  overruling  of  objections  to  questions  as 
to  whether  any  promises  were  made  or  induce- 
ments held  out  to  induce  defendant  to  make  in- 
criminating statements,  and  whether  he  talked 
freely  and  voluntarily,  on  the  ground  that  they 
called  for  conclusions,  if  erroneous,  was  harm- 
less, where  opportunity  for  cross-examination 
was  given,  but  no  improper  influences  were 
shown. 

6.  r>RiMiNAi.  Law  «=»519(9)—EJvidence— Con- 
fessions—Voluntary  Character. 
That  accused  is  under  arrest  and  in  the  cus- 
tody of  officers,  and  that  an  alleged  confession  is 
made  in  answer  to  questions,  will  not  authorize 
its  rejection,  if  it  fairly  and  clearly  appears 
tliat  defendant's  statements  were  voluntary. 
6.  Criminal  Law  «=9814(10)— Inbtbuctions— 

APPLICABILriY  TO    EVIDENCE. 

Where,  though  defendant  did  not  testify, 
marks  nn  his  face  were  pointed  out  in  connec- 
tion with  evidence  ofTered  in  an  effort  to  show 
that  his  mental  condition  had  been  affected  by 
an  injury,  it  was  not  error  for  the  court  to 
charge  that,  in  determining  the  matter  of  bis  in- 
sanity, idiocy,  or  lunacy,  the  jury  should  consid- 
er the  evidence  in  the  case  and  the  appearance  of 
the  defendant  before  them  since  the  oeginning  of 
the  trial. 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County ;   S.  E.  Crow,  Judge. 

Albert  Plores  was  convicted  of  murder, 
and  be  appeals.    Affirmed. 

B.  F.  Thomas  and  PraDcls  Price,  l>otIi  ol 
Santa  Barbara,  for  appellant.    U.  S.  Webb, 


Atty.  Gen.,  Robert  M.  Clarke,  Deputy  Atty. 
Gen.,  E.  W.  Squler,  of  Santa  Barbara,  and 
M.  F.  Sbannon,  of  Los  Angeles,  for  the  People. 

CONRET,  P.  J.  The  defendant  was  con- 
victed of  the  crime  of  murder,  and  sentenced 
to  Imprisonmrait  for  life.  He  appeals  from 
the  judgment,  and  from  an  order  denying  his 
motion  for  a  new  trial. 

[1]  The  first  error  claimed  by  appellant  is 
based  upon  the  ground  ttiat  the  court  admit- 
ted in  evidence  testimony  concerning  con- 
fessions made  by  the  defendant,  and  that  at 
the  time  when  that  testimony  was  admitted 
evidence  establishing  the  corpus  delicti  had 
not  been  received.  The  so-called  confessions 
were  not  confessions  by  the  defendant  that  he 
committed  the  crime  charged.  In  connection 
with  the  statements  made  by  him,  the  defend- 
ant insisted  that  he  did  not  kUl  the  child, 
Renata  Maccianti.  Bis  statements  consisted 
In  admissions  of  fact  which  tended  to  show 
that  the  murder  was  committed  by  him.  At 
the  time  when  these  admissions  were  received 
in  evidence,  testimony  had  t)een  received 
strongly  tending  to  show,  not  only  that  the 
child  wa&  dead,  but  that  at  the  time  and  place 
charged  in  the  indictment  she  came  to  her 
death  by  violent  means,  and  by  the  criminal 
act  of  some  person.  At  the  time  when  the 
testimony  showing  the  admissions  made  by 
the  defendant  was  received,  there  was  not' 
before  the  court  any  evidence  tending  to  show 
that  the  crime  had  been  committed  by  the  de- 
fendant 

The  contention  urged  by  appellant's  coun- 
sel is  that,  in  order  to  establish  the  corpus 
delicti.  It  is  necessary  that  the  evidence  shall 
not  only  establish  the  fact  of  commission  of 
the  crime,  but  also  that  it  must  have  tended 
to  connect  the  defendant  with  the  commission 
of  that  crime.  Upon  this  pr(^M>sltion  we  do 
not  agree  with  appellant's  counsel.  The  two 
elements  of  corpus  delicti  are:  (1)  Certain 
facts  forming  its  basis;  and  (2)  the  existence 
of  criminal  agency  as  the  cause  of  them.  To 
establish  the  corpus  delicti  it  is  not  essential 
to  show  that  the  crime  charged  was  commit- 
ted by  the  defendant.  People  v.  Vertrees,  169 
Cal.  404,  146  Pac.  890;  People  v.  Wagner,  29 
Cal.  App.  363,  155  Pac.  649;  People  v.  Swaile, 
12  Cal.  App.  192,  196,  107  Pac.  134;  People 
V.  Tarbox,  115  Cal.  67,  46  Pac.  896;  People  v. 
Ford,  25  Cai.  App.  388,  419,  143  Pac.  1075. 

[2]  The  court  received  in  evidence  the  tes- 
timony of  the  phonographic  reporter,  who 
took  down  in  shorthand  one  of  the  state- 
ments Introduced  as  constituting  admlssiona 
made  by  the  defendant.  Some  of  the  state- 
ments made  by  the  defendant  at  that  time 
were  in  the  Spanish  language,  and  some  were 
in  English.  Appellant  claims  that  the  court 
erred  in  receiving  the  testimony  of  the  re- 
porter concerning  the  statements  made  by  the 
defendant  in  bis  presence,  since  it  appeared 
tliat  the  statements  made  in  Spanish  were 
translated  into  English  by  an  interpreter, 
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and  were  taken  down  by  the  r^Mrter  as  giv- 
en to  him  tbrougb  the  Interpreter.  But  the 
record  shows  that,  on  objection  made  by  the 
defendant,  the  court  excluded  from  the  testi- 
mony of  the  reporter  those  portions  of  de- 
fendant's statements  which  were  made  In  the 
Spanish  language,  and  refused  to  receive  the 
same  In  evidence.  Those  rulings  having  been 
made  in  favor  of  the  defendant,  he  Is  left 
without  foundation  for  his  complaint  respect- 
ing that  testimony. 

[3-S]  The  ne.xt  point  relied  upon  Is  that, 
preliminary  to  the  reception  in  evidence  of 
testimony  concerning  the  statements  or  con- 
fessions made  by  the  defendant,  it  was  not 
shown  that  no  Inducements  were  offered  or 
threats  made  to  the  defendant  before  those 
statements  were  made  by  hliii.  Keferring  to 
the  transcript  pages  referred  to  by  appellant's 
counsel  in  their  argument,  we  Rnd  that  the 
record  does  not  in  fact  support  the  claim 
made  concerning  it.  The  conversations  in 
which  those  statements  were  made  by  the  de- 
fendant all  occurred  on  the  30th  day  of  June, 
1910;  two  of  them  before  noon,  and  two  in 
the  afternoon.  As  to  each  of  those  conversa- 
lons  testimony  was  given  to  the  eifect  that 
no  threats  or  promises  were  made  to  the  de- 
fendant, and  that  his  statements  were  made 
voluntarily.  The  district  attorney  asked 
such  questions  as  the  following: 

"Did  you  make  any  promises  or  hold  out  any 
inducemeuts  to  the  defendant  to  get  him  to  talk 
on  that  occasion?"  "Did  be  talk  to  you  freely 
and  voluntarily  at  that  time?  " 

Objections  were  made  to  those  questions  as 
calling  for  the  conclusions  of  the  witness,  and 
the  objections  were  overruled.  Assuming 
that  these  rulings  were  erroneous,  yet  on  the 
complete  record  it  does  not  appear  that  they 
were  prejudicial.  Opportunity  was  given  for 
cross-examination,  and  questions  were  asked 
by  defendant's  counsel  with  respect  to  the  cir- 
cumstances under  which  the  statements  were 
made;  but  it  was  not  made  to  appear  that 
any  improper  influences  were  used  to  open 
the  lips  of  the  defendant.  His  several  state- 
ments were  made  at  different  times  and 
places — on  a  public  street,  and  at  the  scene 
of  the  crime,  as  well  as  at  the  jail.  It  is 
true  that  the  court  reporter,  In  giving  bis  tes- 
timony as  above  mentioned,  did  not  say  any- 
thing with  respect  to  the  circumstances  lead- 
ing up  to  the  statement  of  the  defendant 
as  reported  by  him.  But  that  grouud  had 
been  covered  by  another  witness  referring  to 
the  same  conversation,  and  the  reporter 
stated  that  he  did  not  come  into  the  room  un- 
til the  other  persons  present  had  assembled 
there,  and  that  he  only  took  down  the  formal 
questions  and  answers. 

Assuming  that  the  extrajudicial  statements, 
or  some  of  them,  made  by  the  defendant, 
should  be  treated  aa  confessions,  and  subject 
to  the  rule  here  invoked  by  the  defendant,  we 
nevertheless  hold  that  the  record  does  not 
establish  the  claim  that  there  was  no  founda- 


tion for  the  reception  in  evidence  of  the  tes- 
timony covering  those  statements. '  "The  mere 
fact  that  the  defendant  is  under  arrest  and 
in  the  custody  of  officers,  and  that  the  alleged 
confession  is  made  in  answer'  to  questions, 
will  not  authorize  the  rejection  of  such  con- 
fession, if  it  fairly  and  clearly  appears  that 
the  statements  of  the  defendant  were  of  a 
voluntary  nature."  People  v.  Hoge,  25  Cal. 
App.  456,  458, 143  Pac.  1072. 

[8]  The  court  gave  to  the  jury  the  foUow- 
lowing  instruction: 

"From  the  evidence  in  this  case,  and  the  ap- 
pearance of  the  defendant  before  you  since  the 
begiuDiog  of  this  trial,  you  are  to  determine 
the  matter  of  bis  insanity  or  idiocy  or  lunacy  at 
the  time  it  is  allied  that  he  committed  the 
crime  charged  in  the  indictment;  these  ques- 
tions being  questions  of  fact,  of  which  you  are 
the  sole  judges." 

Appellant  claims  error  in  this  instruction, 
in  that  defendant  was  not  a  witness  at  the 
trial,  and  that  the  "appearance  of  the  de- 
fendant" before  the  jury  was  not  a  fact  In 
evidence.  The  record  shows,  however,  that 
the  personal  appearance  of  the  defendant  was 
brought' to  the  attention  of  the  jury  by  de- 
fendant's counsel  in  at  least  one  Instance. 
While  they  were  examining  the  father  of  the 
defendant  as  a  witness  in  his  behalf,  the  wit- 
ness testified  that  when  five  years  old  the  de- 
fendant was  kicked  by  a  horse,  and  marks  ou 
defendant's  face  caused  by  the  accident  were 
pointed  out  and  identified  by  the  witness. 
This  evidence  was  introduced  as  a  iiart  of  the 
effort  made  to  show  that  the  mental  condi- 
tion of  the  defendant  Iiad  been  affected  by 
tlie  injury  so  received. 

The  other  objections  presented  by  counsel 
for  defendant  with  respect  to  instructions 
given  and  with  respect  to  instructions  refused, 
in  so  far  as  they  are  not  covered  by  the  prop- 
ositions heretofore  considered  in  this  opin- 
ion, are  of  such  slight  Importance  that  they 
do  not  require  discussion.  The  law  of  the 
case  was  fairly  and  fully  stated  to  the  jury. 

The  judgment  and  order  are  afilrmed. 

We  concur:    JAMES,  J.;  SHAW,  J. 

°"°"='  (as  N.  M.  «) 

STATE  T.  LLEWELXrYN  et  al.     (No.  1980.) 
(Supreme    Court    of    New    Mexico.      July    18, 
1917.     Rehearing  Denied  iSept  10,  1917.) 

(Syllahut  hy  the  Court.) 

1.  COIXEOES   AND   UNIVEBSITIBS   «=»7   —  OF- 
FICERS—BoNDS— STATUTE. 

Sections  20,  21,  c.  138,  Laws  18«9  (sections 
3571,  3572,  C.  L.  1897)  construed.  Held,  that 
such  sections  require  the  secretary  treasurer  of 
the  board  ef  regents  of  the  New  Mexico  College 
of  Agriculture  and  Mechanic  Arts  to  execute  a 
bond  to  the  state  of  New  Mexico  in  not  less  than 
the  penal  sum  of  $20,000  before  entering  upon 
the  discharge  of  his  duties  ns  such. 

2.  Colleges  and  Universities  *=37  —  Of- 
FICEB8— Qualifications— BoKD. 

Where  one  section  of  an  act  of  the  legisla- 
tive assembly  requires  the  secretary  treasurer 
of  a  named  institution  to  execute  to  the  -state  • 
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bond  before  entering  npon  the  discharge  of  his 
duties,  and  another  section,  in  providing  offi- 
cers for  another  named  institution,  provides 
that  the  officers  thereof  shall  be  the  same  and 
shall  possess  the  same  qualifications  as  the  offi- 
cers named  in  the  prior  section,  the  secretary 
treasurer  of  the  latter  institution  is  not  "quali- 
fied" to  enter  upon  the  discharge  of  his  duties 
until  he  has  executed  the  bond  required  by  the 
former  section. 

3.  COUXOXS  AND  UmTKBSITIES  ie=>7— DECI.A- 
BATT0R8    OF   AOKITTS— ErFECT. 

The  state  is  not  bound  by  the  declarations 
of  its  agents,  unless  it  appears  that  the  agent 
was  acting  strictly  within  the  scope  of  his  au- 
thority; hence  the  state  is  not  bound  by  the 
declarations  made  by  the  board  of  regents  of 
the  New  Mexico  College  of  Agriculture  and 
Mechanic  Arts  to  a  proposed  surety  upon  the 
bond  of  its  secretary  treasurer  that  his  accounts 
were  in  good  shape,  and  that  he  had  the  money 
on  hand  as  shown  hy  his  report,  where  there 
is  no  statate  of  the  state  authorizing  the  hoard 
of  regente  to  make  any  representations  In  that 
regard. 

4.  PuBuc  Lands  «=357  —  Statb  Lards  — 
Principai.  and  Intebbbt. 

The  proceeds  of  the  sale  of  lands  granted 
to  the  state  of  New  Mexico  by  the  Enabling 
Act,  for  certain  specified  purposes,  and  the 
natural  products  of  such  lands,  with  certain 
named  exceptions,  were  intended  by  Congress 
to  constitute  permanent  funds,  the  Interest  only 
being  available  for  current  use. 
6.  PuBUo  Lands  <S=»57  —  Rkntai.  of  Statb 
Lands— SUPPOBT  of  State  Institutions. 

The  rentals  derived  from  such  lands  may  be 
used  for  the  support  and  maintenance  of  such 
institutiona 

6.  Statutes  «=»174,  175  —  Constbuction  — 
Public  Interests. 

Statutes  will  be  construed  in  the  most  l>ene- 
ficial  way  which  their  lan{;uage  will  permit  to 
prevent  absurdity,  hardship,  or  injustice,  to 
favor  public  convenience,  and  to  oppose  all 
prejudice  to  public  interests. 

7.  Statutes  «=»174,  175  —  Constbuctiok  — 
Avoidance  of  Absurd  Consequences. 

The  general  terms  of  a  statute  are  subject 
to  ImpUed  exceptions  founded  on  the  rules  of 
public  policy  and  the  maxims  of  natural  jus- 
tice, so  as  to  avoid  absurd  and  unjust  conse- 
quences. 

8.  Colleges  and  Universities  «=»7  —  Of- 
FiCEBS— Bond— Liability  of  Sueett. 

.Sureties  upon  the  bond  of  the  secretary 
treasurer  of  the  New  Mexico  College  of  Agri- 
culture and  Mechanic  Arts  are  liable  for  mon- 
eys received  by  such  official  under  color  of  his 
office,  and  hence  are  liable  for  moneys  in  the 
hands  of  such  official  which  were  derived  from 
the  sale  of  lands  granted  the  territory  of  New 
Mexico,  although  the  Enabling  Act  made  some 
other  official  the  custodian  of  such  funds. 

9.  States  ®=»80(2)  —  Officers  —  Bond  — 
Liability  of  Subety. 

Evidence  that  the  assets  of  tlie  depository 
bank,  holding  funds  in  the  bands  of  an  officer  of 
the  state  were  depleted  on  a  named  date  is  in- 
sufficient to  defeat  recovery  upon  the  bond  of 
snch  officer  for  loss  of  such  funds,  where  such 
surety  does  not  undertake  to  show  that  such 
depleted  assets  were  not  restored  prior  to  the 
loss  of  such  funds;  the  bank  having  continued 
as  a  going  concern  for  more  than  ten  months 
after  the  bond  was  given. 

Appeal    from    District    Court,    Santa    F6 
County;   Mecbem,  Judge. 
Action  by   State  of  New   Mexico  against 


Morgan  O.  Llewellyn  and  the  Southwestern  ' 
Surety  Insurance  Company.     Judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

S.  P.  Welslger,  of  E31  Paso,  Tex.,  and  Fran- 
cis C.  Wilson,  of  Santa  Fi,  for  appellants. 
P.  W.  Clancy,  Atty.  Gen.,  and  H.  S.  Bow- 
man, Afist  Atty.  Gen.,  for  the  State. 

ROBBRTS,  J.  This  actton  was  instituted 
In  the  court  below  by  the  state  against  Mor- 
gan O.  Llewellyn  and  Southwestern  Surety 
Insurance  Company  upon  an  alleged  bond 
given  by  Llewellyn  as  secretary  treasurer 
of  the  New  Mexico  College  of  Agriculture 
and  Mechanic  Arts  in  the  penal  sum  of  $75,- 
000.  The  complaint  set  up  the  execution 
of  the  bond  by  Llewellyn,  with  the  surety 
company  as  surety,  and  alleged  a  default  in 
the  condition  of  the  IXHid  and  prayed  for 
Judgment  in  the  full  amount  of  the  bond.  A 
copy  of  the  tH>nd  was  attached  to  the  com- 
plaint as  an  exhibit.  To  this  complaint  the 
defendant  surety  comixiny  answered,  admit- 
ting the  execution  of  the  bond  and  set  up 
certain  defenses. 

To  this  answer  a  demurrer  was  filed  and 
sustained,  whereupon  an  amended  answer 
was  filed.  The  amended  answer  set  up  as 
the  first  defense  that  the  bond  sued  upon 
was  invalid  for  two  reasons:  First,  that  the 
said  pretended  l)ond  purports  to  be  an  otti- 
dal  bond,  alleged  to  have  been  given  by  the 
said  Morgan  O.  Llewellyn  as  secretary  treas- 
urer of  said  college,  and  that  there  was  no 
statute  or  law  of  the  state  of  New  Mexici> 
which  required  the  execution  of  any  sucti 
bond;  and,  second,  that  said  pretended  bond 
was  Involuntarily  given  by  the  said  Llewel- 
lyn, in  that  he  was  required  by  the  Ix>ard 
of  regents  of  the  New  Mexico  College-  of  Ag- 
riculture and  Mechanic  Arts,  as  a  condition 
precedent  to  his  entering  upon  bis  duties  as 
such  secretary  treasurer,  without  warrant 
or  authority  of  law,  to  enter  into  a  good  and 
sufficient  bond  to  the  state  of  New  Mexico 
In  the  sum  of  $75,000,  and  that  in  order  to 
enter  Into  the  duties,  of  said  office  and  to 
acquire  the  same,  was  retiuired  and  compel- 
led to  enter  Into  the  pretended  bond. 

The  second  defense  set  up  the  prior  can- 
cellation of  the  bond;  but  as  no  point  is 
made  as  to  the  propriety  of  the  action  of  the 
court  in  sustaining  the  demurrer  to  this  par- 
agraph of  the  answer,  nothing  more  need  be 
said  relative  thereto. 

For  a  third  defense  the  defendant  alleged 
that  Llewellyn,  in  making  the  application  for 
the  bond,  acted  for  and  on  behalf  of  the 
board  of  regents  of  said  college,  and  at  their 
instigation  and  by  their  direction ;  and  that 
the  surety,  prior  to  the  execution  of  the 
I>ond,  made  and  caused  due  inquiry  to  he 
made  of  the  said  board  of  regents  as  to  all 
facts  within  their  knowledge  touching  any 
risk  or  liability  which  would  be  Incurred  by 
the  defendant  as  such  surety,  and  particu- 
larly as  to  any  fact  within  their  knowiedg<> 
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material  to  tbe  said  risk,  and  the  said  board 
of  regents,  acting  by  and  through  its  presi- 
dent, and  In  response  to  such  request  for 
Information  and  for  the  purpose  of  Inducing 
the  defendant  to  become  surety  upon  the 
said  bond,  falsely  and  fraudulently  stated 
and  represented  to  the  defendant,  among 
other  things,  that  they  had  no  knowledge 
or  information  of  any  circumstance  which 
might  unfavorably  affect  the  risk  of  the 
surety  on  the  bond  applied  for,  and  that  the 
applicant's  accounts  on  the  date  of  such  ap- 
plication were  in  every  respect  correct,  and 
that  he  had  property  and  funds  on  hand  to 
balance  his  account.  The  answer  further 
alleged  that  such  statements  and  representa- 
tions were  false,  and  were  known  by  said 
board  of  regents  and  the  president  thereof 
to  be  false,  and  were  made  for  the  purpose 
of  inducing  the  defendant  to  become  surety 
upon  said  bond.  It  was  further  alleged  that 
the  surety  relied  upon  such  representations, 
and  the  amended  answer  then  proceeded  to 
set  up  the  facts  as  to  the  prior  deposit  by 
said  secretary  treasurer  of  such  funds  in  the 
First  State  Bank  of  Las  Cruees,  and  alleged 
that  said  bank  was  insolvent  at  the  date  of 
the  application  for  such  bond,  and  that  such 
facts  Were  known  to  the  board  of  regents. 

The  fifth  paragraph  of  the  answer  set  up 
a  similar  state  of  facts,  and  alleged  that 
such  facts  were  known  to  the  Governor  of 
the  state  of  New  Mexico,  and  that  he  failed 
to  apprise  the  defendant  thereof  prior  to 
its  becoming  surety  upon  such  bond. 

The  sixth  paragraph  of  the  amended  an- 
swer pleaded  as  a  fifth  defense  that  a  large 
portion  of  the  sum  sued  for,  the  exact 
amount  of  which  was  alleged  to  be  unknown, 
but  was  stated  upon  information  and  belief 
to  be  more  than  $21,000,  did  not  come  into 
the  hands  of  said  Morgan  O.  Llewellyn  after 
the  execution  of  the  alleged  bond  sued  upon, 
but  that  said  sum  came  into  his  hands  prior 
to  the  execution  of  the  bond,  and  was  by 
him  deposited  in  the  First  State  Bank  of 
Las  Cruees  long  prior  to  the  execution  of 
said  bond,  and  that  said  sum  was  and  had 
been  lost  by  said  Llewellyn  prior  to  the  exe- 
cution of  the  bond  by  defendant  herein; 
that  such  money  was  lost  by  reason  of  the 
insolvency  of  the  First  State  Bank  &  Trust 
-Company,  which  was  alleged  to  have  been 
Insolvent  upon  the  date  that  the  defendant 
-executed  the  bond. 

Paragraph  7  of  the  answer  need  not  be 
set  out,  as  no  question  is  made  as  to  the 
propriety  of  the  action  of  the  court  in  sus- 
taining the  demurrer  thereto. 

The  eighth  paragraph  of  the  answer  was 
-as  follows: 

"And  for  further  answer  to  said  complaint, 
and  without  waiving  any  other  defenses  there- 
to, this  defendant  alleges  that  of  the  moneys 
claimed  in  this  action,  a  large  portion,  the  exact 
amount  of  which  is  to  this  defendant  unknown, 
but  defendant  is  informed  and  believes  to  be  an 
amount  exceeding  $21,656.76,  were  moneys  de- 
rived from  the  sale  of  la:ids  granted  to  the 
territory  of  Mew  Mexico  and  confirmed  by  the 


Enabling  Act  of  Congress  approved  June  20, 
1910,  to  the  state  of  New  Mexico  and  by  sec- 
tion 10  of  said  Enabling  Act  should  have  been 
kept  in  the  custody  of  the  state  treasurer  of  the 
state  of  New  Mexico,  and  were  wrongfully  in 
the  hands  of  the  said  Morgan  O.  Llewellyn,  and 
this  defendant  could  not  be  held  liable  therefor 
on  his  said  bond,  even  if  said  bond  should  be 
held  valid  and  binding  on  this  defendant  as 
to  funds  rightfully  coming  into  the  hands  of 
said  Morgan  O.  Llewellyn  as  such  secretary 
treasurer  of  said  college." 

The  court  sustained  the  demurrer  filed  by 
the  state  to  paragraphs  2,  3,  4,  5,  7,  and  8 
of  the  amended  answer,  and  overruled  the 
same  as  to  the  sixth  paragraph.  To  this 
paragraph  of  the  answer  plaintiff  filed  a 
reply,  and  the  cause  was  heard  as  to  the  Is- 
sue so  made.  Upon  the  trial  as  to  this  issue 
the  appellant  attempted-  to  show  by  the 
books  of  the  bank  at  the  time  of  the  execu- 
tion of  the  t>ond  set  out  in  the  complxlnt  that 
there  were  deposited  in  the  depository  bank 
by  the  defendant  Uewellyn  the  sum  of  $53,- 
711.17,  that  at  that  time  the  assets  of  the 
bank  were  depleted  to  the  extent  of  37% 
per  cent,  and  that  thereafter  of  the  amount 
on  deposit  to  the  credit  of  said  Llewellyn 
as  secretary  treasurer  of  the  said  institu- 
tion there  remained  but  62%  per  cent.  The 
state  objected  to  this  offered  proof,  and  its 
objection  was  sustained.  Upon  the  evidence 
adduced  the  court  found  for  the  state,  and 
Judgment  was  rendered  for  the  full  sura  of 
$75,000.  From  this  Judgment  the  present  ap- 
peal is  prosecuted,  and  five  questions  are 
presented  for  determination,  which  may  be 
stated    as   follows : 

(1)  Whether  or  not  there  are  any  statutes 
whidi  expressly  or  Impliedly  require  a  bond 
to  be  given  by  the  secretary  treasurer  of  the 
(ward  of  regents  of  the  New  Mexico  College 
of  Agriculture  and  Mechanic  Arts. 

(2)  Whether  or  not  in  the  absence  of  such 
a  requirement  of  statute  a  bond  such  as  was 
given  by  the  secretary  treasurer  of  the  New 
Mexico  College  of  A^culture  and  Mechanic 
Arts  in  this  case  is  a  valid  and  binding  obli- 
gation. 

(3)  Whether  or  not  misrepresentations  up- 
on the  part  of  the  agents  of  the  state  wbidt 
may  have  been  Instrumental  in  inducing  the 
said  defendant  surety  company  to  execute  the 
said  t)ond  avoided  the  bond  or  released  the 
surety  company  from  any  liability  there- 
under. 

(4)  Whether  or  not  the  said  defendant 
surety  company  would  be  liable  for  moneys 
coming  into  the  hands  of  said  defendant 
Llewellyn  as  such  secretary  treasurer  which 
said  funds  had  been  derived  from  the  sale 
of  state  lands  under  the  provisions  of  sec- 
tion 10  of  the  Elnabllng  Act,  providing  for 
the  admission  of  the  territory  of  New  Mexico 
into  the  Union  as  a  state. 

(5)  Whether  or  not  there  is  sufficient  show- 
ing upon  the  part  of  the  defendants  that  a 
portion  of  the  funds  for  which  the  defendant 
Llewellyn  was  liable  as  secretary  treasurer 
of  the  said  institution  were  lost  prior  to  the 


Digitized  by 


Google 


N.U.) 


STATE  T.  LliBWEIiliTK 


417 


time  of  tbe  ezecntlon  of  fbe  bond,  so  as 
to  relieve  the  defendant  sarety  company 
from  liability  tberefor. 

The  questions  will  be  discussed  In  tbe 
order  stated. 

[1,  2]  The  solution  of  tbe  first  proposition 
depends  upon  the  construction  of  the  stat- 
ute (chapter  138,  Laws  1SS9;  sections  3553, 
3564,  3571,  3572,  C  L.  1897).  The  New  Mexi- 
co College  of  Agriculture  and  Medianic 
Arts  was  established  by  said  chapter  138, 
Laws  1889.  by  the  legislative  assembly  of 
the  territory  of  New  Mexico.  The  same 
act  established  several  other  territorial  in- 
stitutions, among  which  was  the  University 
of  New  Mexico  located  at  Albuquerque.  Sec- 
tions 7  to  18  of  said  act  provided  for  the 
establishment  of  the  university  and  its  con- 
trol and  management ;  section  9  of  the  act 
provided  for  the  appointment  of  a  board  of 
regents;  section  12  provided  that  the  board 
should  meet  and  organize  by  the  election  of 
its  officers  at  Albuquerque  at  a  specified 
time,  and  fixing  the  time  for  succeeding  elec- 
tion,   and    further    provided : 

"At  snch  elpctions  they  shall  elect  a  presrf- 
dent  and  a  secretary  and  treasurer  from  their 
nnmber.  The  person  ao  elected  as  secretary  and 
treasurer  shall,  before  entering  upon  the  dis- 
cbarge nf  his  duties  as  such,  execute  a  good  and 
sufficient  bond  to  the  territory  of  New  Mexieo, 
with  two  or  more  sufficient  snretlea.  residents 
of  this  territory,  in  the  penal  sum  of  not  less 
than  twenty  thousand  dollars^  conditioned  for 
the  faithfnl  performance  of  his  dnties  as  such 
secretary  and  treasurer,  and  that  he  will  faith- 
.  folly  account  for  and  pay  over  to  the  person 
or  persons  entitled  thereto  all  moneys  which 
shall  come  into  his  hands  as  such  officer,  which 
said  bond  shall  be  approved  by  the  Governor  of 
the  territory  and  shall  be  filed  with  tbe  terri- 
torial secretary." 

In  the  next  section  It  is  provided : 
"The  secretary  and  treasurer  shall  be  the 
financial  and  recording,  officer  of  said  board, 
shall  Iceep  a  true  and  correct  account  of  all 
moneys  received  and  expended  by  him.  shall  at- 
test all  instruments  required  to  be  signed  by 
the  president,  shall  keep  a  true  record  nf  all 
the  proceedings  of  said  board,  and  generally  do 
all  other  things  required  of  him  by  said  board." 

Sections  19  to  27  of  said  act  deal  with 
the  Agricultural  College.  Sections  20  and  21 
read  as  follows: 

"Sec.  20.  The  management  of  said  colleice  and 
experiment  station,  the  care  and  preservation  of 
all  property  of  which  such  institution  shall  be- 
come possessed,  the  erection  and  construction  of 
all  buildings  necessary  for  the  use  of  said  col- 
lege and  station,  and  the  disbnreement  and  ex- 
penditure of  all  moneys  provided  for  by  this 
act,  shall  be  vested  in  a  board  of  five  regents. 
Ssid  five  regents  shall  possess  the  same  qualifi- 
cations, shall  be  appointed  in  the  same  way,  and 
tbe  terms  of  [said]  office  shall  be  the  same,  and 
vacancies  shall  be  filled  in  like  manner  as  is 
provided  in  section  9  and  section  10  of  this 
act.  with  reference  to  the  regents  of  the  terri- 
torial university. 

"Sec.  21.  The  board  shall  meet  and  organize 
by  the  election  of  its  said  officers,  at  said  town 
of  Las  Crucea,  or  at  tbe  said  college  grounds  in 
tbe  said  county  of  Dona  Ana,  on  the  second 
Wednesday  of  November.  A.  D.  1889.  The  offi- 
cers then  elected  and  their  successors  in  office 
shall  be  tbe  same,  be  elected  in  the  same  manner, 
at  the  same  time,  and  possess  the  same  qualifl- 
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cations,  and  the  regents  and  officers  shall  per- 
form their  duties  as  provided  for  tbe  regents  and 
officers  of  the  university  of  New  Mexico  in  this 
act" 

A  secretary  treasurer,  having  been  provid- 
ed for  the  University  of  New  Mexico,  be 
was  required  to  execute  a  good  and  suffi- 
cient bond  In  the  i)enal  sum  of  not  less  than 
$20,000  to  the  state,  before  entering  nvon 
the  discharge  of  his  duties.  Under  section 
21  of  said  act,  requiring  the  Agricultural 
College  to  have  tbe  same  officers,  who  should 
be  elected  in  tbe  same  manner,  at  the  same 
time,  and  possess  the  same  qualiflcatioua 
as  the  oflicers  of  the  university,  it  is  appar- 
ent that  it  was  necessary  for  the  secretary 
treasurer  of  the  Agricultural  College  to  ex- 
ecute to  tbe  state  a  bond  before  entering 
upon  the  duties  of  bis  office.  By  reading 
sections  12  and  21  together  we  find  that  the 
qualifications  of  tbe  officers  of  the  college 
are  tbe  same  as  those  for  the  university,  and 
that  one  of  the  qualifications  of  the  secre- 
tary treasurer  of  the  university  is  that  he 
give  a  bond  to  tbe  state,  with  two  or  more 
sufficient  sureties,  residents  of  tbe  state,  in 
the  penal  sum  of  not  less  than  ^20.000,  con- 
ditioned, as  is  the  case  at  bar.  before  en- 
tering upon  tbe  discharge  of  his  duties  as 
such  officer.  This  being  true,  then  it  fol- 
lows that  before  the  secretary  treasurer  of 
the  Agricultural  College  would  be  qualified 
to  enter  upon  the  duties  of  his  office  he  must 
execute  such  a  bond.  It  is  a  rule  of  law, 
to  which  there  is  scarcely  any  exception, 
that  where  a  statute  provides  thut  when 
an  ofllcer  is  elected  and  holds  ofhce  until 
bis  successor  is  ele<4ed  and  qualified,  be- 
fore the  successor  qualifies  be  must  give  a 
bodd  in  tbe  event  that  a  bond  is  required 
by  statute.  This  holding  of  the  courts  is  so 
universal  that  no  authority  is  required  to 
support  It 

A  consideration  as  to  tbe  meaning  of  the 
word  "qualifications"  as  used  in  the  section 
referred  to,  and  as  to  what  constitutes  those 
qualifications  as  applied!  to  the  secretary 
treasurer  of  the  University  of  New  Mexico, 
will  demonstrate  the  soundness  of  this  fact- 
Tbe  Century  Dictionary  defines  "qualifica- 
tions" as: 

"The  act  of  qualifying  or  the  state  of  being 
qualified  by  change  or  modification.  A  quality 
adapting  a  person  or  thing  to  particular  cir- 
cumstances, uses,  or  ends.  That  which  quali- 
fies a  person  or  renders  him  admissible  to  or 
acceptable  for  a  place,  an  office,  or  an  employ- 
ment; any  natural  or  acquired  quality,  property 
or  possession  which  secures  a  right  to  exercise 
any  function,  privilege,  etc.;  especially,  legal 
power  or  ability;  as  the  qualifications  of  an 
elector." 

In  the  case  of  Hyde  v.  State,  62  Mis&  666, 
the  word  "qualifications,"  with  reference  to 
an  office,  was  held  to  have  a  double  mean- 
ing, one  of  which  was  the  endowment  or  re- 
quirement which  renders  one  eligible  to  a 
place  or  position,  and  tbe  other  one  relating 
to  the  "act  whereby  one  is  installed  in  office." 
In  the  case  of  People  ex  rel.  Bishop  t.  Palen, 
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74  Hun,  289,  26  N.  T.  Supp.  226,  the  word  i 
"qualiflcatlons"  was  defined  as  "that  whlcb  ' 
Qualifies  a  person  to  render  blm  admissible 
to  or  acceptable  for  a  place,  or  an  office  or 
employment,"  and  to  qualify  is  held  to  mean 
"to  make  oath  to  any  fact  or  to  take  oath  of 
office  before  entering  Into  its  duties."  Ap- 
plying these  definitions  to  tbe  statute  before 
ts.  It  is  clear  that  the  qualifications  of  office 
as  applied  to  the  secretary  treasurer  of  the 
Agricultural  College  would  include  the  giv- 
ing of  a  bmid  as  was  required  by  the  secre- 
tary treasurer  of  the  university.  That  this 
is  a  correct  interpretation  of  the  statute 
was  recognized  by  this  court  in  the  case  of 
Bowman  Bank  &  Trust  Co.  v.  First  National 
Bank  of  Albuquerque,  18  N.  M.  689,  139  Pac; 
148.  In  that  case  in  passing  upon  the  con- 
tention that  the  secretary  treasurer  had  no 
power  to  transfer  a  certificate  of  deposit 
from  one  depository  to  another,  we  said: 

"Section  3574,  C.  L.  1897,  provides:  The 
person  so  elected  as  secretary  and  treasurer 
shall,  before  entering  upon  the  discharge  of  hia 
duties  as  such,  execute  a  good  and  sufficient 
bond  to  the  territory  of  New  Mexico,  with  two 
or  more  sufficient  sureties,  residents  of  this  ter- 
ritory, in  the  penal  sum  of  not  leas  than  twenty 
tliousand  dollars,  conditioned  for  the  faithful 
performance  of  his  duties  as  such  secretary  and 
treasurer,  and  that  he  will  faithfully  account  for 
and  pay  over  to  the  person  or  persona  entitled 
thereto  all  moneys  which  shall  come  into  his 
hands  as  such  officer,'  etc. 

"In  the  absence  of  any  direction  from  the 
board  of  regents,  assuming  for  the  sake  of  argu- 
ment that  the  board  had  the  power  to  direct 
and  control  the  disposition,  deposit,  or  invest- 
ment of  the  funds  in  the  hands  of  the  treasurer, 
it  could  hardly  be  contended  that  it  was  not 
the  duty  of  the  treasurer  to  safely  preserve  and 
keep  such  funds.  This  being  true,  he  could  de- 
posit such  funds  in  any  bank  be  saw  fit,  or  keep 
them  in  his  own  possession,  liable  of  course'  at 
all  times  under  his  bond  'to  account  for  and 
pay  over  to  the  person  or  persons  entitled  there- 
to' such  moneys.  Suppose  that  he  should,  in 
the  absence  of  direction,  deposit  such  funds  in 
an  insolvent  bank  and  a  loss  should  occur, 
would  be  not  be  liable  nevertheless?  Again, 
suppose  he  had  distributed  the  funds  among  sev- 
eral banks,  and  he  expected  Co  be  called  upon 
by  his  successor,  within  the.  near  future  to  turn 
over  to  him  the  moneys  in  his  hands,  would  be 
.not  have  the  power  to  assemble  the  funds,  to 
procure  the  actual  cash,  in  order  that  he  might 
turn  it  over  to  his  successor?  .In  the  present 
case,  May  could  have  been  in  an  anomalous  sit- 
uation, should  appellant's  contention  be  sound, 
if  he  had  been  required  to  account  to  his  succes- 
sor on  the  5th  day  of  July,  and  the  incoming 
official  had  refused  to  accept  as  cash  the  cer- 
tificate of  deposit  in  question.  The  ne^v  treasur- 
er had  tbe  right  to  demand  that  the  actual  cash 
should  be  turned  over  to  him.  Now,  if  May  did 
not  have  the  authority  to  withdraw  the  money 
from  the  First  National  Bank  of  Albuquerque, 
or  to  indorse  the  certificate  of  deposit,  it  would 
have  been  impossible  for  him  to  produce  the 
money. 

"The  funds  in  question  were  placed  in  May's 
hands  by  the  territorial  officials.  He  took  them 
under  his  official  bond.  He  became  absolutely 
responsible  for  these  moneys,  and  so  long  as  he 
accounted  for  the  same  and  paid  the  money 
over  to  the  person  or  persons  entitled  thereto, 
as  provided  in  his  bond,  he  could  deposit  the 
fund  with  aiiy  bank  or  banks  he  desired.  Maloy 
V.  Board  of  Commissioners  of  Bemalilo  County, 
10  N.  M.  638,  62  Pac.  1106,  52  U  R.  A.  126. 


In  the  absence  of  direction  from  the  board,  as- 
suming its  power  to  direct.  May  alone  had  the 
right  to  select  a  place  to  deposit." 

There  tt  was  the  view  of  the  court  that 
the  proTlslons  of  the  statute  relative  to  the 
university  in  thla  regard  were  applicable  to 
the  New  Mexico  College  of  Agriculture  and 
Mechanic  Arts. 

From  what  has  been  stated  it  follows  that 
tbe  bond  in  question  was  a  bond  required  by 
tbe  law  of  the  state  of  New  Mexico;  hence 
tbe  demurrer  to  this  paragraph  of  the  an- 
swer was  properly  sustained.  This  being 
true,  the  second  propositloa  stated  Is  elimi- 
nated from  the  casp. 

[8]  Tbe  third  question,  as  stated  by  ap- 
pellee, is: 

"Whether  or  not  misrepresentations  upcm  the 
part  of  the  agents  of  the  state,  which  may  have 
been  instrumental  in  inducing  the  said  defend- 
ant surety  company  to  execute  the  said  l)ond, 
avoided  the  bond  or  released  the  surety  com- 
pany from  any  liability  thereunder." 

This  proposition,  thus  stated.  Is  probably 
subject  to  criticism.  In  that  it  impliedly  as- 
sumes that  tbe  board  of  regents  of  the  New 
Mexico  College  of  Agriculture  and  Mechanic 
Arts  was  the  agent  for  the  state  of  New 
Mexico  In  the  matter  of  securing  the  bond  for 
its  secretary  treasurer,  and  as  such  agent 
was  authorized  to  represent  the  state  In  mak- 
ing the  representations  to  the  proposed  sure- 
ty as  to  the  status  of  the  funds  and  property 
in  the  hands  of  such  secretary  treasurer. 
Said  board  of  regents  had  no  such  duty  cast 
upon  it;  hence  was  not  authorized  to  act 
for  or  represent  the  state  in  such  matter. 
The  statute,  as  we  have  held,  required  the 
secretary  treasurer  of  that  Institution  to  exe- 
cute such  a  bond  in  not  less  than  the  sum  of 
1(20,000,  and- provided  for  the  approval  of  the 
bond  by  the  Governor  and  its  deposit  with 
the  secretary  of  state.  The  board  of  regents 
of  such  college  had  no  duties  whatever  to 
perform  in  connection  with  the  procuring  of 
said  bond.  Its  duties  are  defined  by  stat- 
ute, and  no  such  duty  la  imposed  upon  it 
Hence  it  was  not  authorized  to  act  for  the 
state  in  tbe  matter  of  making  representations 
or  statements  to  the  proposed  surety,  and  the 
state  would  not  be  bound  by  any  act  or  state- 
ment on  the  part  of  the  board  of  regents  in 
this  regard.  The  proposed  surety  had  the 
right  to  act  in  this  connection  as  it  saw  fit 
and  proper  in  order  to  enable  it  to  determine 
whetlier  or  not  it  should  become  surety  upon 
the  proposed  bond.  It  could  have  thoroughly 
Investigated  the  accounts  of  the  board.  No 
officer  of  the  state  was  authorized  or  re- 
quired to  make  any  representations  what- 
ever to  the  proposed  surety.  It  was  requir- 
ed to  determine  at  its  peril  whether  it  would 
become  surety  to  the  state  upon  the  proposed 
bond.  It  has  been,  we  believe,  universally 
held  that  the  sureties  of  a  public  officer  are 
not  discharged  by  the  laches  or  fraud  of  oth- 
er officers  of  the  state. 

Appellant  relies  particularly  upon  the  case 
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of  State  T.  Sooy,  38  N.  J.  Law,  324,  39  N.  J. 
Law,  135.  That  case  involTcd  the  question 
of  liability  upon  the  bond  of  the  state  treas- 
urer. The  allegation  was  that  the  Legisla- 
ture of  the  state,  with  knowledge  that  Mr. 
Sooy  had,  as  treasurer,  wasted  and  embez- 
zled the  money  of  the  state,  averred  and  de- 
clared to  the  defendants  In  order  to  induce 
them  to  sign  the  obligation,  that  Sooy  was  a 
man  of  integrity  and  good  business  habits, 
and  had  so  shown  himself  In  all  things  in  the 
performance  of  Ills  duties  as  such  treasurer. 
The  court  held  that  in  this  matter  the  Leg- 
islature was  the  agent  of  the  state  In  the 
transaction  embracing  the  reception  of  the 
bond,  and  said: 

"If  such  agent,  in  tlie  course  of  such  busi- 
ness, perpetrated  the  fraud  here  alleged,  there 
can  be  no  question  but  that  the  instrument  ob- 
tained by  it  was  void." 

But  the  court  likewise  In  that  opinion  rec- 
ognized the  rule  to  which  we  adhere  In  this 
(pinion.    It  said: 

"I  am  strongly  inclined  to  the  opinion  that 
the  true  rule  of  law  is  laid  down  m  the  case 
of  Lee  V.  Monroe,  7  Crancb,  366,  3  L.  Ed.  373, 
in  which  it  is  said  that  the  government  is  not 
bound  by  the  declarations  of  its  agents  unless  it 
clearly  appear  that  the  agent  was  acting  strictly 
within  the  scope  of  its  authority.  1  do  not 
thinic  that  the  gratuitous  information  given  by  a 
public  officer,  or  his  acts  or  assertions,  when 
not  made  in  the  discharge  of  his  duty,  can  in 
any  wise  affect  the  legal  rights  of  the  state." 

The  defense  In  that  case  was  sustained 
upon  the  theory  that  the  Legislature,  in  mak- 
ing the  representations  alleged,  was  the 
agent  of  the  state  and  acted  within  the  scope 
and  compass  of  its  authority.  No  such  ques- 
tion, however,  is  presented  in  the  case  at  bar, 
and  if  It  l>e  assumed  that  the  decision  relied 
upon  is  sound  in  principle,  appellant  is  not 
l>eneflted  thereby,  for  his  pleading  does  not 
show  that  the  board  .of  regents  was  the  agent 
of  the  state  in  making  the  alleged  represen- 
tations, for  it  fails  to  point  to  any  statutory 
authority  so  authorizing  it  in  this  regard. 
In  Throop  on  Public  Officers,  §•  286,  the  au- 
thor says: 

"The  principle  that  the  government,  or  its 
representative,  the  obligee,  is  not  responsible 
for  the  negligence  or  other  misconduct  of  other 
officers  is  well  illustrated  in  the  ruling  that  the 
anretiee  in  a  tax  collector's  bond  canuot  defeat 
a  recovery  upon  the  bond,  by  proof  that  the  col- 
lector was  a  defaulter  when  he  was  appointed, 
and  that  the  appointing  otbcers  knew  that  fact, 
bat  did  not  disclose  it;  and  this,  although  the 
statute  expressly  forbids  such  an  appuintmeut; 
or  the  appointing  board  falsely  represented  that 
the  accounts  for  the  preceding  term  had  been 
■etUed." 

Bonds  of  the  character  now  under  con- 
sideration differ  materially  from  bonds  ex- 
ecuted to  private' Individuals.  In  the  latter 
case,  of  course,  such  bonds  are  avoided  by 
frand  or  misrepresentations  to  the  surety  by 
the  obligee,  but  the  relation  of  the  sureties 
towards  the  obligee  In  the  bond  of  an  offi- 
cer holding  by  appointment  or  election  under 
the  authority  of  the  sovereign  power  is  pe- 
cnliar  and  ezcei>tlonal.  In  snch  a  case  the 
obligee  In  the  bond  la  either  the  sovereign 


power  itself  or  some  mnnldpal  body  exer- 
cising by  statute  a  portion  of  the  sovereign 
power.  This  circumstance  materially  modi- 
fies the  rules  of  law  relative  to  the  rights 
of  sureties  in  private  contracts  of  surety- 
ship. The  sovereign  power  is  charged  with 
no  duty  or  obligation  to  the  prc^osed  stire- 
ty,  and  no  officer  or  agent  is  authorized  to 
represent  the  state  or  sovereign  power  in 
making  representations  to  the  proposed  sure- 
ty unless  such  power  la  conferred  by  stat- 
ute or'  constitutional  provision.  The  pro- 
posed surety  in  this  case  was  charged  with 
notice  of  the  statute  defining  the  powers 
and  duties  of  the  board  of  regents,  of  this 
college.  It  knew,  or  should  have  known, 
that  there  was  no  statute  which  authorized 
the  board  of  regents  to  represent  the  state 
and  act  as  its  agent  In  the  matter  of  pro- 
curing the  bond  in  question  and  making  rep- 
resentations to  it  as  to  the  state  of  account 
of  the  principal.  In  the  case  of  State  ex 
rel.  Bell  v.  United  States  Fidelity  &  Guaran- 
ty Co.,  236  Mo.  362,  139  S.  W.  163,'  It  was 
held  that  it  was  no  defense  for  the  surety 
on  the  bond  of  the  treasurer  of  a  state  in- 
stitution that  the  treasurer  had  been  a  de- 
faulter during  his  terms  just  prior  to  the 
execution  of  the  bond,  as  a  reasonable  in- 
vestigation would  have  shown,  and  that 
the  board  of  managers  of  the  institution 
accepted  his  reports,  and  certified  that  his 
accounts  had  been  examined  and  approved 
by  them,  and  that  legislative  investigating 
committees  bad  reported  that  they  had  ex- 
amined and  approved  his  accounts,  and  that 
the  surety  had  known  of  and  relied  on  such 
records  and  reports;  the  sureties  of  an  offi- 
cer not  being  discharged  by  laches  or  fraud 
of  other  officers  of  the  state. 

And  it  Is  held  by  the  Supreme  Court  of 
the  United  States  that  the  negligence  of  the 
officers  of  the  United  States  does  not  af- 
fect the  liability  of  either  the  principal  or 
the  ^urety  in  a  bond  of  the  United  States. 
Mlntum  V.  U.  S.,  106  U.  S.  437.  1  Sup.  Ct. 
402,  27  L.  Ed.  20S. 

To  the  same  efC^  see  the  following  cases 
dted  by  appellee:  Frost  on  the  Law  of 
Guaranty  Insurance,  S§  163,  165;  Bromberg 
V.  Fidelity  &  Dep.  Co.  of  Md.,  139  Ala.  338, 
36  South.  622;  State  v.  U.  a  Fidelity  A 
Guaranty  Co.,  236  Mo.  352,  139  S.  W.  163; 
iBtna  Indemnity  Co.  v.  City  of  Haverhill, 
142  Fed.  124,  78  a  C  A.  342;  Fidelity  & 
Dep.  Co.  of  Md.  V.  Commonwealth,  104  Ky. 
579,  47  S.  W.  579,  49  S.  W.  467 ;  Independent 
School  Dlst  V.  Hubbard,  110  Iowa.  58,  81 
N.  W.  241,  80  Am.  St  Rep.  271;  State  of 
Fla.  V.  RushUig,  17  Fla.  226;  State  v.  Bates, 
36  Vt.  387;  Cawley  v.  People,  95  111.  249; 
State  of  Kansas  v.  U.  S.  Fidelity  &  Guaranty 
Co.,  81  Kan.  660,  106  Pac.  1040,  26  U  R.  A. 
(N.  S.)  865. 

For  the  reasons  stated  we  hold  that  tlie 
facts  pleaded  in  this  ixiragraph  of  appel- 
lant's answer  stated  no  defense. 
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[4-7]  A  more  serious  question  is  presented 
by  tbe  fourth  proposition  stated,  which  in- 
volves several  intricate  gaestlons,  the  prin- 
cipal and  i>ara  mount  one  being  whether  or 
not  the  moneys  derived  from  the  sale  of  lands 
granted  or  confirmed  to  the  state  of  New 
Mexico  by  the  Enabling  Act  for  agricultural 
and  medianlcal  colleges  constitutes  a  per- 
manent fund,  the  interest  on  which  only 
can  be  used.  This  question  is  brought  about 
by  a  provision  in  the  Enabling  Act  which 
requires  the  state  treasurer  to  keep  aO  "such 
moneys"  Invested  in  safe,  interest-bearing 
securities,  and  it  is  argued .  by  appellant 
that  moneys  derived  from  the  sale  of  lands 
granted  for  the  above  purpose  were  made  by 
Congress  a  permanent  fund  for  the  benefit 
of  such  colleges,  and  were  required  by  said 
act  to  be  kept  by  the  state  treasurer  and 
by  him  invested;  hence  they  were  wrong-, 
fully  in  the  hands  of  Morgan  O.  Llewelljm, 
and,  being  wrongfully  in  Llewellyn's  hands, 
the  surety  upon  his  official  bond  did  not  un- 
dertake' to  answer  therefor.  A  determina- 
tion of  this  question  might  be  avoided  in  this 
case  for  reasons  later  appearing  in  this  opin- 
ion, but  as  the  question  Is  directly  presented 
and  is  of  the  utmost  Importance  to  tbe  state 
and  for  the  protection  of  the  officers  thereof, 
we  will  proceed,  to  consider  and  dispose  of 
it  at  this  time. 

Section  6  of  the  Enabling  Act  grants  to  the 
state  four  sections  In  each  township  for  the 
support  of  the  common  schools;  section 
7  grants  to  the  state,  in  lien  of  grants  made 
to  other  states  for  the  purpose  of  Internal 
improvements,  certain  other  specified  lands 
for  various  educational  and  other  state  in- 
stitutions. The  object  of  the  grant  and 
the  amount  of  land  for  such  purpose  were 
specifically  stated.  It  contains  the  follow- 
ing provision:  "For  agricultural  and  me> 
chanlcal  colleges,  150,000  acres." 

In  1898,  by  Act  Cong.  June  21,  1898,  c. 
489,  30  Stat,  at  Large,  481,  certain  lands 
were  granted  to  the  territory  of  New  Mexi- 
co by  the  United  States  government  for 
specified  purposes.  Two ,  sections  In  each 
township  were  given  for  the  support  of  com- 
mon schools;  for  tbe  use  of  an  agricultural 
college  the  territory  was  granted  100,000 
acres,  and  it  was  provided  that  the  proceeds 
of  the  sale  of  such  lands  should  constitute 
a  permanent  fund,  to  be  safely  invested  and 
the  income  thereof 'to  be  used  exclusively 
for  the  purpose  of  such  agricultural  col- 
lege. The  section  also  included  a  grant  to 
the  university. 

The  first  paragraph  of  section  10  of  the 
Enabling  Act  reads  as  follows: 

"That  it  is  hereby  declared  that  all  lands 
hereby  granted,  including  those  which,  having 
been  heretofore  granted  to  the  said  territory, 
are  hereby  expressly  transferred  and  confirmed 
to  tbe  said  state,  shall  be  by  tlie  said  state  held 
in  tmst,  to  be  disposed  of  in  whole  or  in  part 
only  in  manner  as  herein  provided  and  for  tbe 
several  objects  specified  in  tbe  respective  grant- 
ing and  confirmatory  provisions,  and  tliat  the 


natural  products  and  money  proceeds  of  any 
of  said  lands  shall  be  subject  to  the  same  trusts 
as  the  lands  producing  the  same." 

The  following  paragraph  reads  as  follows: 
"Disposition  of  any  of  said  lands,  or  of  any 
money  or  thing  of  value  directly  or  indirectly 
derived  therefrom,  for  any  object  other  than 
that  for  which  such  particuiar  lands,  or  the 
lands  from  which  such  money  or  thing  of  value 
shall  have  l>een  derived,  were  granted  or  con- 
firmed, or  in  any  manner  contrary  to  the  provi- 
sions of  tliis  act,  shall  t>e  deemed  a  breach  of 
trust" 

The  said  section  also  contains  the  follow- 
ing provision: 

"A  separate  fund  shall  t>e  establislied  fo(  each 
of  the  several  objects  for  wliich  the  said  grants 
are  hereby  made  or  confirmed,  and  whenever  any 
moneys  shall  be  in  any  manner  derived  from  any 
of  said  land  the  same  shall  be  deposited  by  the 
state  treasurer  in  the  fund  corresponding  to  tbe 
grant  under  which  the  particular  land  produc- 
ing such  moneys  were  by  this  act  conveyed  or 
confirmed.  No  moneys  shall  ever  l>e  taken  from 
one  fund  for  deposit  in  any  other,  or  for  any 
object  other  than  that  for  wtiich  the  land  pro- 
ducing the  same  was  granted  or  confirmed.  Th« 
state  treasurer  shall  keep  all  such  moneys  in- 
vented in  safe  interest-bearing  securities,  which 
securities  shall  be  approved  by  the  Governor 
and  secretary  of  state  of  said  proposed  state, 
and  shall  at  all  times  l>c  under  a  good  and  suffi- 
cient l>ond  or  ixinds  conditioned  for  the  faithful 
performance  of  his  duties  in  regard  thereto  as 
defined  by  this  act  and  the  laws  of  the  state  not 
in  coofiict  herewith." 

Appellant  argues  that  by  reason  of  the  lan- 
guage found  in  the  last  provision  quoted, 
"The  state  treasurer  shall  keep  all  such  mon- 
eys Invested  In  safe  interest-bearing  securi- 
ties," etc.,  there  is  manifested  a  clear  inten- 
tion on  the  part  of  Congress  to  make  all  of 
the  moneys  derived  from  the  sale  of  the 
lauds  granted  by  section  7  a  permanent  fund, 
the  interest 'only  being  available  for  current 
use.  We  agree  with  this  contention,  except 
in  so  far  as  the  grant  is  made  to  the  state 
for  "legislative,  executive  and  Judicial  put>llc 
buildiugs  heretofore  erected  in  said  territory, 
or  to  be  hereafter  erected  in  the  proposed 
state,  and  for  the  payment  of  the  bonds 
heretofore  or  hereafter  Issued  therefor,  100,- 
000  acres" ;  for  the  language  here  used  in  tiie 
granting  act  clearly  shows  that  it  was  the 
intention  of  Congress  that  the  proceeds  of 
tills  land  should  be  used  for  the  erection  of 
such  buildings,  or  the  payment  of  l>onds  here- 
tofore or  hereafter  issued  therefor.  But  the 
other  grants  in  such  section  contain  no  lan- 
guage which  will  admit  of  such  construction, 
and  the  direction  by  Congress  contained  ill 
section  10,  which  requires  the  state  treas- 
urer to  keep  all  such  moneys  invested  in  safe 
interest-bearing  securities,  clearly  indicated 
the  intention  of  Congress  to  create  a  perma- 
nent endowment  fund  for  'the  various  insti- 
tutions for  which  the  grants  were  made  or 
confirmed.  It  would  be  impossible  for  tbe 
state  treasurer  to  keep  such  moneys  invested 
in  safe  interest-bearing  securities  if  the  in- 
stitutions were  permitted  to  expend  the  pro- 
ceeds derived  from  the  sale  of  lands  from 
year  to  year  at  the  option  of  its  board  oC 
regents,  or  at  the  direction  of  the  Legisla- 
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tuce.  The  state  treasurer  is  not  directed  to 
keep  such  balance  of  such  fund^  as  may 
remain  In  his  hands  from  time  to  time  in- 
vested, but  "all"  such  funds.  If  the  conten- 
tion of  appellee,  to  the  effect  that  such  grant 
of  land  was  not  Intended  to  provide  a  perma- 
nent endowment  fund  for  the  various  Insti- 
tutions, is  the  correct  interpretation  of  the 
intent  of  CJongress,  then  It  would  necessari- 
ly follow  that  the  grant  of  lands  made  to  the 
state  for  the  support  of  the  common  schools 
was  likewise  not  Intended  to  create  a  perma- 
nent eudowment  fund  for  the  common  schools 
of  the  state;  for,  unless  the  lauds  granted 
for  the  benefit  of  the  various  Institutions 
were  designed  to  provide  a  permanent  fund, 
it  is  liliewise  true  that  Congress  intended 
that  the  state  might  use,  from  time  to  time. 
the  proceeds  of  the  moneys  derived  from  the 
sale  of  lands  granted  to  the  state  for  the 
support  of  the  common  schools.  A  review 
of  the  attitude  of  Congress  in  this  regard 
discloses  that  ft  has  been  the  almost  univer- 
sal policy — ^to  which  we  know  of  no  excep- 
tions— to  provide  an  endowment  fund  for 
the  common  schools  of  the  various  states, 
and  in  the  Enabling  Act  of  the  states  admit- 
ted In  recent  years,  which  we  have  examined, 
grants  have  been  made  to  each  of  the  sev- 
eral states  of  land  for  agricultural  colleges 
and  universities,  and,  without  exceptions,  the 
states  have  been  required  to  hold  the  pro- 
ceeds of  the  sale  of  such  lands  and  Invest 
tlie  same  and  to  use  only  the  interest  for 
the  support  of  the  colleges  and  universities 
named.  As  to  the  other  state  institutions, 
there  have  been  no  restrictions  heretofore  Im- 
posed upon  the  states  in  regard  to  the  use 
of  the  proceeds  derived  from  the  sale  of 
lands  granted  for  such  purposes;  but  it  Is 
apparent,  we  think,  that  Congress,  In  the 
case  of  New  Mexico  and  Arizona,  Intended  to 
go  further  in  this  regard  than 'In  the  case  of 
other  states,  and  to  make  all  such  funds  trust 
funds,  the  Interest  only  of  which  could  be 
used  from  year  to  year.  That  such  was  the 
intention  of  Congress,  we  think  has  been 
recognized  by  the  Legislatures  of  both  the 
states  of  Arizona  and  New  Mexico.  The 
Constitution  of  Arizona,  article  10,  accepts 
the  grant  of  lands  made  by  Congress  ac- 
cording to  the  terms  and  conditions  of  the 
graut,  and  there  is  found  in  such  article 
many  of  the  provisions  contained  in  the  En- 
abling Act  of  that  state,  which.  It  might  be 
remarked  In  passing,  In  this  regard,  are 
Identical  with  the  provisions  of  the  Enabling 
Act  for  New  Mexico.  In  1915,  the  Legisla- 
ture of  that  state,  by  chapter  5,  Laws  1915, 
treated  all  the  lands  received  under  the  En- 
abling Act  in  accordance  with  the  interpreta- 
tion which  we  have  placed  thereon.  It  is 
significant  that  the  Legislature  states  in  the 
beginning  of  the  act,  "for  the  purpose  of 
complying  with  the  provisions  of  section  7, 
article  10,  of  the  Constitution  of  Arizona 
<whlch,  as  stated,  is  almost  in  the  same  lan- 
Cnage  as  the  Enabling  Act)  and  of  the  dispos- 


ing of  all  moneys  derived  from  the  landa 
granted  or  confirmed  to  this  state  by  the 
Enabling  Act." 

The  Legislature  of  New  Mexico  at  its  last 
Session  (chapter  115,  Laws  1917)  likewise 
treats  the  funds  derived  from  the  sale  of 
lands  granted  the  state  for  the  various  state 
institutions  as  permanent  funds,  and  directs 
the  treasurer  to  place  all  moneys  derived 
from  the  sale  of  lands  into  special  funds  and 
to  invest  the  same. 

It  is  evident  that  the  Enabling  Act  as  it 
first  passed  the  House  of  Representatives 
(see  Cong.  Record,  45,  pt.  1,  p.  702)  contained 
provisions  which  made  only  the  proceeds  of 
lands  granted  to  the  state  for  common  school 
puriioses  and  for  the  agriculture  college  and 
state  university  permanent  funds.  The  bill 
was  amended  by  the  Senate  in  its  present 
form  and  became  a  law  by  reason  of  the 
concurrence  of  the  House  in  the  Senate 
amendments.  The  amendment  In  this  regard, 
we  think,  was  designed  to  make  tlie  proceeds 
of  all  these  lands  granted  for  the  various 
purposes  (except  for  legislative,  executive, 
and  judicial  buildings,  as  stated,  and  anoth- 
er exception  is  to  be  noted  in  the  grant  of 
land  for  the  purpose  of  paying  the  Indebted- 
ness of  Santa  F6  and  Grant  counties  for 
railroad  aid  bonds)  permanent  funds,  the  In- 
terest only  of  which  could  be  used. 

The  Senate  Committee  Report  (Report  No. 
454,  Sixty-First  Congress)  states  (quoting 
from  page  18  of  the  printed  report): 

"Th'e  Senate  Bill  (sections  10  and  28)  ex- 
pressly declares  that  the  lands  granted  and  con- 
firmed to  the  new  states  shall  be  held  in  trust, 
to  be  disposed  of  only  as  therein  provided  ana 
for  the  several  objects  specified.  The  same 
trust  feature  is  extended  to  the  proceeds  of  the 
granted  lands." 

And  further  it  is  later  stated: 

"As  hereinabove  indicated,  it  extends  the 
trust  attaching  to  the  lands  to  the  funds  creat- 
ed by  their  disposition  and  requires  that  each 
fund  l>e  kept  separate  by  the  state  treasurer  and 
that  be  be  under  bond  for  their  safe-keeping.". 

On  page  20  of  the  Senate  Committee  Re- 
port we  find  the  following: 

"Your  committee  inserts  in  this  report  the 
testimony  of  witnesses  appearing  before  it  with 
reference  to  the  safeguards  thrown  about  the 
disposition  of  public  lands  granted  in  this  bilL" 

From  the  testimony  of  Hon.  L.  B.  Prince, 
Ex  Governor  of  New  Mexico  (page  5  of  the 
hearings)  is  taken  the  following: 

"The  Chairman:  Before  you  get  to  the  bond 
question  let  me  ask  you  this.  I  understood  you 
to  say  in  private  conversation  that  you  highly 
approved,  as  you  said  every  other  man  did  who 
thought  of  the  subject,  of  the  safeguards  thrown 
about  the  disposition  of  nublic  lands  granted  in 
this  bill. 

"Mr.  Prince:  We  approve  of  the  strictest 
safeguards  that  can  possibly  be  found  in  or- 
der to  insure  the  perpetuity  of  this  fund  and 
its  inviolability." 

It  is  evident  that  the  above  excerpt  from 
the  testimony  of  former  Governor  iMnce  was 
inserted  in  the  committee  report  for  the  pur- 
pose of  justifying  the  action  of  the  commit- 
tee in  making  the  proceeds  of  the  sale  of  these 
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lands  permanent  (Oads.  It  further  shows  the 
underatandln);  of  the  members  of  the  com- 
mittee as  to  the  meaning  of  the  lauguar^e  they 
had  employed  in  the  amended  bill.  Again, 
refereuc-e  Is  made  in  the  committee  report 
to  certain  provisions  of  the  t:nal)Ung  Act  for 
Oklahoma,  by  which  the  proceeds  of  the  sale 
of  certain  lands,  and  a  grant  of  $5,000,000  by 
Congress  to  that  state  for  common  school  pur- 
poses, are  made  permanent  funds.  This  ar- 
guuieut  was  evidently  advanced  by  the  com- 
mittee for  the  purpose  of  Justifying  its  ac- 
tion in  making  the  proceeds  of  the  sale  of 
the  granted  lands  permanent  funds. 

When  the  amended  resolution  was  pas.>ied 
by  the  Sctiatc  and  the  House,  those  i^odies 
had  before  them  the  report  of  the  committee, 
which  prei)ared  the  amended  bill  and  must 
be  presumed  to  have  intended  it  to  have  the 
effect  and  accomplish  the  ends  sought  by  tlie 
committee. 

It  is  argued  by  the  Attorney  General's 
office  that  such  a  construction  will  preclude 
the  state  from  using  the  rentals  derived  from 
the  lands  In  question.  This  argument  Is  based 
upon  the  assumption  that  the  language  ol 
section  10,  "whenever  any  moneys  shall  be 
In  any  manner  derived  from  any  of  said  lands 
the  same  shall  be  deposited  by  the  state  treas- 
urer in  the  fund  corresi>ondlng  to  the  grant 
nnder  which  the  particular  land  producing 
such  moneys  were  by  this  act  conveyed  or 
confirmed,"  and  the  direction  that  "the  state 
treasurer  shall  keep  all  such  moneys  Invested 
In  safe  Interest-bearing  securities,"  compels 
such  construction;  that  the  rentais  derived 
from  these  lands  were  placed  in  the  same 
status  as  moneys  derived  from  sales,  and 
would  be  likewise  required  to  be  invested  by 
the  state  treasurer  and  would  be  subject  to 
the  same  trust  as  though  It  were  derived 
from  the  sale  of  the  land.  We  do  not  think 
the  language  of  the  Enabling  Act  forces  such 
a  construction,  and  certainly  It  should  not  be 
given  the  language  unless  it  Is  plainly  re- 
quired. It  Is  not  required  by  reason  of  the 
fact  that  it  Is  the  duty  of  the  state  treasurer 
to  create  a  separate  fund  for  each  of  these 
various  objects  and  to  place  all  moneys  de- 
rived from  any  such  lands  in  such  fund.  This 
language  simply  requires  the  state  treasurer 
to  keep  a  separate  fund  for  each  of  the  vari- 
ous objects  for  which  lands  were  granted; 
for  example,  lands  were  granted  the  state  for 
a  state  university,  likewise  for  the  common 
schools  of  the  state.  The  treasurer  is  re- 
quired to  have  a  separate  fund  for  money 
derived  from  grants  for  the  state  university 
into  which  fund  he  Is  required  to  deposit  all 
proceeds  derived  in  any  manner  from  any  of 
such  lands,  whether  It  be  from  the  sale  or 
rental  thereof,  lie  is  not  prohibite<l  from 
keeping  separate  items  in  such  fund  showing 
moneys  derived  from  the  sale  of  lauds  and 
money  derived  from  rentals  or  otherwise  ac- 
quired from  such  lands;  nor  is  there  any- 
thing contained  In  the  language  found  in  the 
first  paragraph  of  section  10,  which  provides 


"tnat  the  natural  products  and  money  pro- 
ceeds of  any  of  such  lands  shall  be  subject  to 
the  same  trusts  as  the  lands  producing  tbe 
same,"  which  alters  the  determination  that  it 
was  the  intention  of  Congress  that  the  state 
should  use  the  moneys  derived  from  the  rent- 
als of  tbe  lund  for  tlie  current  support  of  tbe 
.schools  and  Institutions.  By  the  language 
iibove  quoted  it  was  provided  that  the  natural 
products  and  money  proceeds  of  any  of  said 
lands  should  be  subject  to  the  same  trusts 
as  the  lauds  producin;;  the  same,  imuiely,  for 
the  support  of  the  Institutions  for  which  tbe 
grant  was  made,  and  the  use  of  the  rentals 
derived  from  the  laud  is  not  a  diversion  of 
the  money  from  the  trust  created,  if  ap- 
pellant's contention  In  this  regard  be  sound 
it  could  with  equal  propriety  be  argued  that 
the  interest  derivod  from  the  moneys  in- 
vested by  the  state  treasurer  likewise  could 
not  be  expended  by  the  state,  which  would 
result  in  the  constant  increase  of  the  fund, 
and  the  grant  made  would  be  futile  and  tbe 
act  of  Congress  absurd. 

"Statutes  will  be  construed  in  the  most  bene- 
ficinl  way  which  their  language  will  permit  to 
prevent  absurdity,  hardship,  or  injustice;  t* 
favor  public  convenience,  and  to  oppose  all  prej- 
udice to  public  interests."  Sutherland  on  stat- 
utory Construction,  p.  913. 

In  construing  an  act  of  tbe  General  Assem- 
bly, such  a  construction  will  be  placed  upon 
It  aa  will  tend  to  advance  the  beneficial  poi^ 
poses  manifestly  within  the  contemplation  of 
the  General  Assembly  at  the  time  of  its  pas- 
sage; and  courts  will  hesitate  to  place  such 
a  construction  upon  its  terms  as  v\ill  lead  to 
manifestly  absurd  consequences,  and  Impute 
to  the  General  Assembly  total  ig^norance  of 
the  subject  with  which  it  undertook  to  Seal. 
Sutherland  on  Statutory  Construction,  |  490. 

The  requirement  that  the  state  tre«surer 
shall  keep  all  such  moneys  invested,  etc, 
was  directed,  we  think,  to  the  moneys  de- 
rived from  the  sale  of  the  lands  granted  ta 
the  state  or  to  the  natural  products  thereof. 
such  as  coal,  timber,  stone,  etc.,  and  that  It 
has  no  application  to  moneys  derived  fron 
the  rental  of  these  lands.  Suppose,  for  ex- 
ample, that  the  state  should  determine  tba: 
it  was  more  advantageous  to  the  schools  and 
various  institutions  that  such  landa  shooU 
not  be  sold,  but  that  they  should  be  retainec 
and  rented.  If  appellee's  argument  be  aoaoi. 
it  would  not  be  iwssible  for  the  state  to  d» 
this  and  to  use  the  proceeds  for  the  porpoae 
for  which  the  trust  was  created.  We  thii.^ 
the  object  sought  to  be  accomplished  by  Ooa- 
gress  Justifies  the  construction  whidi  vf 
have  placed  upon  the  Enabling  Act  in  ik:» 
regard.  It  is  a  primary  principle  in  the  cco.- 
structlon  of  statutes  that  an  a'dherence  :. 
the  letter  must  be  abandoned  if  by  sorb  4 
herence  the  leading  or  primary  object  uf  tut 
Legislature  is  to  be  defeated. 

"Words  and  clauses  in  different  parts  tc  i 
statute  must  be  read  in  a  tteusc  which  harm.- 
nizes  with  the  subject-matter  and  general  I^a^ 
puse  of  tbe  statute.  No  clearer  statement  ta» 
been  or  can  be  made  of  the  law  as  to  the  dooi.- 
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Dating  influenm  of  the  intention  of  a  statute  in 
tl>e  construction  of  all  its  parts  than  that  which 
is  found  in  Kent's  Commentaries:  'In  the  ez- 
positicm  of  a  statute  the  intention  of  the  law- 
malcer  will  preTail  over  the  literal  sense  of  the 
terms ;  and  its  reason  and  intention  will  prevail 
over  the  strict  letter.  When  the  words  are  not 
explicit,  the  intention  is  to  be  collected  from 
the  context,  from  the  occasion  and  necessity  of 
the  law ;  from  the  mischief  felt,  and  the  remedy 
in  view;  and  the  intention  is  to  be  taken  or 
presumed  according  to  what  is  consonant  with 
reason  and  good  discretion.'  If  upon  examina- 
tion the  general  meaning  and  object  of  the  stat- 
ute be  found  inconsistent  with  the  literal  import 
of  any  particular  clause  or  section,  such  clause 
or  section  must,  if  possible,  be  construed  accord- 
ing to  that  purpose."  Sutherland  on  Stat. 
Const,  i  370. 

See,  also.  State  ex  rel.  Lorenzlno  v.  Coun- 
ty Commissioners,  20  N.  M.  67,  146  Pac.  1083, 
I..  R.  A.  1915G,  8d8. 

"The  general  terms  of  a  statute  are  subject 
to  implied  exceptions  founded  on  the  rules  of 
public  policy,  and  the  maxims  of  natural  justice, 
■o  as  to  svoid  absurd  and  unjust  consequences." 
Ivewis'  Sutherland  Stat.  Const   i  S85. 

In  the  grants  made  to  this  state  by  Con- 
grees  It  limited  the  price  at  which  the  lands 
granted  might  be  sold,  and  the  Enabling  Act 
contained  provisions  for  the  leasing  of  the 
lands.  At  the  arbitrary  minimum  prioe  for 
which  the  lands  may  be  sold,  many  years 
might  elapse  before  the  schools  and  tnstitu- 
tioas  would  receive  any  benefit  from  the 
grants  so  made.  In  prior  grants,  made  for 
like  purposes  by  Congresg  to  other  states,  it 
bas  always  been  proper  for  the  states  to  use 
the  rental  moneys,  from  year  to  year,  for  the 
maintenance  and  support  of  the  institutions 
for  which  the  grants  were  made.  And,  as 
stated,  the  absurd  consequences  which  would 
flow  from  such  a  construction  relative  to 
the  rentals  derived  from  these  lands  compel 
an  exception  to  the  general  language  found 
In  the  Enabling  Act. 

Our  construction  in  this  regard  is  strength- 
ened by  another  consideration.  The  Legisla- 
tures of  both  New  Mexico  and  Arizona  have 
treatefd  the  rentals  of  the  lauds  granted  and 
confirmed  by  the  Enabling  Act  as  current 
funds  to  be  used  for  the  support  of  the  school 
and  institutions  for  which  the  grants  were 
madfc  Both  states  have  provided  for  the 
use  thereof  annually  for  such  purposes.  The 
Knabling  Acts  contain  provisions  giving  to 
the  Attorney  General  of  the  United  States 
the  right,  by  proceedings  In  the  federal 
courts,  to  restrain  any  misapplication  of  such 
funds,  or  the  diversion  thereof  from  the  trust 
created.  Ko  action  in  this  regard  has  been 
instituted  against  either  state,  evidently  be- 
cause the  law  oflicers  of  the  United  States  do 
not  regard  either  act  as  a  breach  of  trust 

[I]  The  state  treasurer  being  the  proper 
custodian  of  this  fund,  we  will  proceed  to  ex- 
amine the  answer  filed  by  the  appellant  and 
determine  whether  or  not  it  stated  a  good 
defense  to  the  action  of  the  state  on  the  bond 
in  this  regard.  It  alleged  that  an  amount 
exceeding  $21,656.76  was  money  derived  from 
the  sale  of  lands  granted  to  the  territory  of 


New  Mexico  and  confirmed  by  the  Enabling 
Act  of  Congress,  etc.,  and  that  by  section  10 
of  said  Enabling  Act  snch  moneys  should 
have  been  kept  In  the  custody  of  the  (tote 
treasurer  of  the  state  of  New  Mexico  and 
were  wrongfully  in  the  hands  of  said  Morgan 
O.  Llewellyn,  etc.  This  paragraph  of  the  an-- 
swer  is  set  out  in  full  in  the  statement  <ft 
facts,  and  need  not  be  repeated  here.  It  Ifl 
framed  upon  the  assumption  evidently  that  a 
surety  upon  an  official  bond,  in  this  state, 
la  answerable  only  for  defaults  of  the  prin- 
cipal where  he  acts  vlrtute  officii,  and  for 
those  acts  done  under  color  of  office  (colore 
officii)  merely  no  liability  pttaches.  The  an- 
swer does  not  undertake  to  deny  that  the 
money  in  question  came  into  the  hands  of  the 
principal  colore  officii,  but  the  defense  la 
grounded  upon  the  fact  that  under  the  law 
some  other  official  was  the  legal  custodian 
of  the  fund. 

The  answer  does  not  undertake  to  show 
whether  the  moneys  In  question  were  paid  to 
the  principal  by  the  state  treasurer  after  the 
Enabling  Act  became  effective,  or  whether  it 
was  passed  to  him  by  the  retiring  secretary 
treasurer  who  received  it  before  statehood, 
at  which  time  there  was  no  restriction  or 
provision  relative  to  the  cvstMy  of  the  funds 
derived  from  the  sale  of  the  lands  granted 
the  territory  for  the  benefit  of  the  Agricul- 
tural Colleges. 

Of  course.  If  the  money  was  paid  to  Llewd- 
lyn  as  an  Individual  and  not  as  secretary 
treasurer.  In  bis  official  capacity,  there  would 
be  no  question  as  to  the  nonliability  of  the 
surety.  The  complaint  alleged  that  the  prin- 
dpnl,  at  the  time  of  the  default,  had  in  his 
hands,  as  such  secretary  treasurer,  the  sum 
of  $78,413.52,  which,  of  course,  included  the 
521,656.76  In  question.  We  will  therefore 
assume,  because  not  denied,  that  the  money 
was  receive  by  the  principal,  in  his  official 
capacity,  and,  although  received  without  au- 
thority of  law,  but  by  color  of  his  office,  de- 
termine the, question  as  to  the  liability  of 
the  surety  to  answer  therefor. 

In  an  extensive  note  to  the  case  of  Feller  r. 
Gates,  01  Am.  St  Rep.  402,  Judge  B'reeman, 
on  page  610,  discusses  the  question  very  ably 
and  exhaustively.    He  says: 

"In  applying  the  rule  that  sureties  on  official 
bonds  are  responsible  for  breaches  by  the  prin- 
cipal obligor  of  official  duties  only,  many  of 
the  courts  have  recognized  and  sought  to  applv 
a  distinction  between  acts  done  by  the  princi- 
pal by  virtue  of  his  office  (virtute  officii)  and 
those  done  under  color  of  office  (colore  officii) 
merely.  As  commonly  put,  those  acts  are  vir- 
tute officii  which  'are  within  the  authority  of 
the  otficer,  but  in  doing  which  he  exercises  that 
authority  improperly,  or  abuses  the  confidence 
which  the  law  reposes  in  him ;  whilst  acts  dona 
colore  officii  are  where  they  are  of  such  a  na- 
ture that  the  office  gives  him  no  authority  to  do 
them.'  For  the  former,  the  sureties  are  said 
to  be  liable,  while  as  to  their  liability  for  acts 
of  the  principal  done  colore  officii  the  author- 
ities are  in  conflict.  The  distinction  suggested 
has  been  productive  of  anything  but  harmony 
among  the  authorities,  and  in  its  attempted  ap- 
plication  to  particular  cases  it  has  served  t* 
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confuse  rather  than  to  darif^.  It  is  a  distinc- 
tion hard  to  make  in  tlieory,  and  even  more  dif- 
ficult to  apply  in  practice.  Not  only  do  tie 
courts  differ  as  to  the  liability  of  the  sureties 
for  acts  colore  officii,  but  among  those  author- 
ities which  agree  that  such  acts  are  covered  by 
the  obligation  of  the  bond  the  most  widely  diver- 
gent views  are  entertained  as  to  what  constitutes 
acts  'colore  officii'  within  the  meaning  of  the 
definition.  While,  therefore,  the  cases  are  full 
of  discussions  concerning  the  distinction  between 
acts  done  by  virtue  ana  those  done  under  color 
of  office,  the  distinction  is  'of  little  practicable 
application.' " 

The  author  of  the  note  further  says :  "On 
the  other  hand,  the  preponderance  of  au- 
thority holds  the  sureties  on  an  official  bond 
liable  where  the  acts  were  done  colore  offi- 
cii," dtiug  In  support  of  the  rule  announced 
quite  a  number  of  cases.  While  most  ot 
these  cases  involved  acts  of  marshals,  con- 
stables, and  sheriffs  In  levying  attachments 
and  executions,  still  we  cannot  see  why  the 
same  rule  would  not  apply  to  the  present 
case. 

The  case  of  State  ex  rel.  Hall,  Trustee,  v. 
McGlll.  15  Ind.  App.  2S9,  43  N.  B.  1016,  af- 
fords direct  authority  for  the  application  of 
the  rule  to  this  case.  In  that  case  money 
was  paid  to  the  county  clerk  by  one  seeking 
to  redeem  land  sold  at  a  tax  sale.  The  clerk 
was  not  authorized  to  receive  the  money. 
The  court  said: 

"The  act  of  the  clerk,  in  receiving  the  money, 
was  one  done,  not  by  virtue  of  bis  office,  for 
there  was  no  law  authorizing  it:  but  it  was 
one  done  by  color  of  bis  office.  He  assumed  tu 
and  did  the  act  as  the  clerk.  The  authorities 
are  all  agreed  that,  for  an  act  done  by  virtue 
of  the  office,  the  officer  must  answer  upon  bis 
bond.  But,  when  an  act  is  done  by  color  of  of- 
fice, the  decisions  are  not  in  .  harmony.  The 
weight  of  authority  seems  to  be,  that,  for  an  act 
done  by  color  of  office,  the  officer  must  answer 
upon  his  bond.  See  Mechem,  Public  Officers, 
sections  282,  28.3,  and  284,  and  cases  cited  in 
notes.  Commonwealth  v.  Cole,  7  B.  Mon.  250. 
46  Am.  Dec.  506,  and  note.  And  this  seems  to 
be  the  trend  of  the  more  recent  decisions  in  this 
state.  Henry  v.  State  ex  rel.,  98  Ind.  381; 
State  ex  rel.  v.  White,  88  Ind.  587  (593) ;  State 
ex  rel.  v.  Walford,  11  Ind.  App.  392  [39  N. 
B.  162]." 

And  the  Supreme  Court  of  the  United 
States  is  in  accord  with  the  view  that  the 
sureties  are  liable  for  acts  done  by  their 
princitial  colore  officii,  as  is  shown  by  the 
case  of  Lammon  v.  Feusier,  111  U.  S.  17,  4 
Sup.  a.  286,  28  L.  Ed.  337. 

The  Supreme  Court  of  Michigan,  in  the 
case  of  County  of  Cheboygan  v.  Erratt,  110 
Mich.  156,  67  N,  W.  1117,  In  discussing  the 
question  as  to  the  liability  of  the  sureties  on 
the  bond  of  the  treasurer  for  money  derived 
from  the  sale  of  bonds,  which  the  count}'  had 
DO  authority  to  Issue,  said: 

"Can  it  be  said  that,  because  the  board  of 
supervisors  exceeded  its  power  in  authorizing 
the  borrowing  of  this  money,  the  money  did  not 
come  into  the  hands  of  the  defendant  Erratt 
as  treasurer?  We  think  not  In  Berrien  Coun- 
^  Treasurer  v.  Buubury,  46  Mich.  79,  7  N.  W- 
704,  the  action  was  on  the  official  bond  of 
Bunbury  as  treasurer  of  the  city  of  Niles.  It 
was  contended  that  the  tax  rolls  of  the  Second 
and  Third  wards  were  invalid  for  want  of  a  waj> 


rant,  and  that,  as  to  the  money  collected  on 

such  rolls,  the  sureties  were  not  liable.  The 
court  said:  'The  suit  is  not  founded  on  any 
'.efault  in  making  collection.  Neither  is  it  an 
action  against  delinquent  taxpayers.  Its  ob- 
ject is  to  recover  from  the  officer  and  his  sure- 
ties, for  the  benefit  of  the  state  and  county,  the 
very  money  which  he,  as  treasurer,  actually  re- 
ceived for  them,  and  wholly  fails  and  refuses  to 
account  for  and  pay  over.  The  money  went  into 
his  hands.  He  received  it  in  payment  of  taxes 
and  as  money  belonging  to  the  public.  Whose 
money  is  it?  *  *  '  It  was  not  his  when  it 
was  paid  and  received,  and  has  not  become  bis 
since.  It  belongs  to  the  state  and  county. 
•  •  •  Whether  it  went  into  Bunbury's  keep- 
ing by  the  ri^'ht.  hand  or  the  left,  on  papers  reg- 
ular or  irregular,  with  or  without  a  warrant, 
makes  no  difference.  Its  ownership  in  equity 
and  his  legal  responsibility  were  the  same.'  In 
the  present  cose,  as  in  Bunbury's,  the  owners 
of  the  money  were  ready  to  part  with  it  to  the 
county  on  the  security  given.  Whatever  the 
nature  of  the  obligation  incurred  by  the  county, 
the  money  became  the  money  of  the  county,  and 
was  received  by  the  treasurer  as  such,  and  re- 
ceived into  the  treasury  of  the  county.  It  came 
into  his  hands  as  tre.isurer.  As  was  said  by  Mr. 
.Justice  Cooley  in  Marquette  Ca  v.  War«l.  50 
Mich.  177,  15  N.  W.  70.  speaking  of  a  bond 
of  like  condition:  'In  its  terms  it  could  not  well 
be  more  general.  Moneys  received  offici.nlly 
from  any  source  whatsoever  are  apparently  with- 
in them.* " 

The  rule  exempting  sureties  from  liability, 
for  acts  colore  officii,  was  doubtless  adopted 
by  many  of  the  courts  before  the  advent  of 
surety  companies,  whose  business  it  is,  for 
a  stipulated  compensation,  to  guarantee  the 
fidelity  of  officers  and  employ^.  The  obliga- 
tion ot  sureties  was  then  ordinarily  assumed 
without  pecuniary  compensation,  and  was 
not  extended  by  Implication  or  construc- 
tion. Their  liability  was  strictlsslmi  Juris. 
In  this  state  no  definite  rule  on  the  subject 
has  been  established  by  the  courts,  and  we 
see  no  good  reason  for  a  departure  from  the 
apparent  majority  rule  that  the  surety  is 
liable  for  the  acts  of  the  principal  colore 
officii.  We  believe  the  public  Interests  will 
be  more  surely  protected  and  safeguarded 
by  the  establishment  of  such  rule  here. 

In  the  present  case  Llewellyn  received  the 
money  in  question  because  he  was  secre- 
tary treasurer  of  the  institution,  and  as 
such  he  was  undertaking  to  keep  and  pre- 
serve It  It  was  lost  by  the  failure  of  the 
bank  in  which  It  was  deposited,  and  if  the 
surety  can  escape  liability,  the  state  must 
either  lose  the  money  or  recover  it  from 
some  other  source.  Llewelljm  lost  the  mon- 
ey which  belonjred  to  the  state,  or  to  the  in- 
stitution of  which  he  was  secretary  treasur- 
er, and  by  the  terms  of  the  bond  the  surety 
undertook: 

"If  the  said  Morgan  O.  Uewellyn  shall  faith- 
fnlly  perform  his  duties  as  secretary  and  treas- 
urer of  the  New  Mexico  College  of  Agriculture 
and  Mechanic  Arts,  and  faithfully  account  for 
and  pay  over  to  the  person  or  persons  entitled 
thereto  all  moneys  which  shall  rome  into  his 
hnnila  as  such  officer,  then  this  obligation  to  be 
null  and  void ;  otherwise  to  remain  in  full  force 
and  effect." 

Thus,  by  the  terms  of  the  undertaking  it 
will  be  seen  that  tlie  surety  undertook  ttiat 
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Uewellyn  would  acconnt  for  all  moneys 
which  came  Into  his  hands  as  such  officer, 
and,  as  the  answer  falls  to  show  that  the 
moneys  in  question  did  not  come  into  bis 
hands  "as  such  officer,"  it  was  subject  to  de- 
murrer, although  alleging  that  it  was  wrong- 
fully paid  to  him.  In  that  some  other  officer 
■was  the  legal  custodian  thereof. 

From  what  has  been  said  it  follows  that 
the  court  properly  sustained  the  demurrer  to 
this  paragraph  of  the  answer. 

[91  The  solution  of  the  fifth  proposition 
depends  upon  whether  or  not  the  trial  court 
properly  excluded  evidence  offered  by  the 
appellant  as  to  the  financial  condition  of 
the  depository  bank  at  the  time  of  the  ex- 
ecution of  the  bond  in  question.  This  bank 
failed  some  ten  months  after  the  bond  herein 
was  executed.  At  the  time  of  the  execution 
of  the  bond,  and  subsequent  thereto  until  the 
fiiihire  of  the  bank,  it  acted  as  a  depository 
of  the  funds  in  the  hands  of  Morgan  O. 
Llewellyn,  secretary  treasurer  of  the  afore- 
said college.  The  bank  was  selected  as  de- 
pository by  Llewellyn,  there  being  no  law 
regulating  such  matters.  The  state  offered 
evidence  to  show  that  at  the  time  of  the 
execution  of  the  bond  Llew%llyn  had  In  his 
hands  the  full  amount  stated  In  the  com- 
plaint. The  evidence  consisted  of  certifi- 
cates of  deposits  l.s.sued  by  the  depository 
bank  to  the  said  Llewellyn.  The  appellant 
proposed  to  show  that  at  the  time  of  the 
execution  of  the  bond  herein  the  assets  of 
the  bank  were  iinpnired  to  the  extent  of  27% 
per  cent.  While  the  face  value  of  the  assets 
of  the  bonk  exceeded  its  liabilities,  as  shown 
by  its  books,  it  proposed  to  show  that  some 
of  the  assets  were  without  value.  Tills  proof 
was  rejected  by  the  court,  which  appellant 
claims  was  error.  The  state  contends  that  it 
was  immaterial  to  the  issues  in  the  case 
as  to  what  the  books  of  said  bank  showed 
concerning  the  money  to  the  credit  of  Llewel- 
lyn, as  treasurer  of  said  college.  Further, 
that  the  tendered  testimony  was  objection- 
able, in  that  it  is  not  a  correct  statement 
of  the  law  that  the  bank  was  insolvent  and 
unable  to  pay  its  obligations  on  March  9, 
1914,  the  date  of  the  execution  of  the  bond, 
in  view  of  the  fact  that  it  had  been  agreed 
that  the  bank  continued  doing  business,  re- 
ceiving and  paying  out  money  for  about  ten 
months  after  the  date  named. 

The  tendered  testimony  was  insufficient, 
In  that  there  wa^  nothlDg  to  show  tbat  the 
said  total  sum  of  $76,413.52  could  not  have 
been  paid  by  the  said  bank  to  the  said  Llew- 
ellyn upon  demand  made  therefor;  further, 
said  tendered  testimony  was  Insufficient,  in 
that  the  condition  of  the  bank  on  the  7th 
day  of  March,  1914,  as  was  attempted  to  be 
shown  by  the  tendered  testimony,  would  in 
no  particular  prove  or  tend  to  prove  tbat  the 
sum  of  money  as  claimed  by  appellant,  or 
any  part  thereof,  was  lost  prior  to  the  time 


of  the  executioii  of  the  bond  sued  upon  in 
this  case.  In  order  for  testimony  of  this 
character  to  have  been  material  and  relevant, 
it  would  have  been  necessary  for  appellant 
to  have  made  a  showing  that  at  all  times, 
from  the  time  of  the  demand  made  upon 
the  defendant  Llewellyn  by  his  successor, 
there  was  not  sufficient  funds  in  the  bank 
to  have  paid  the  amount  to  the  credit  of  the 
defendant  Llewellyn,  and  that  any  demand 
for  the  payment  of  said  sum,  would  not  have 
been  complied  with.  Notwithstanding  the 
fact  that  the  assets  of  the  bank  might  have 
been  impaired  at  the  time  of  the  execution 
of  the  bond,  still,  as  it  continued  in  busi- 
ness for  more  than  ten  months  thereafter, 
during  that  interim  its  as.sets  might  have 
been  replenished  by  assessments  upon  the 
stockholders  or  otherwise,  so  that  it  would 
have  been  able  to  pay  to  the  secretary  treas- 
urer the  full  amount  of  the  deposit.  For 
this  reason  the  court  properly  rejected  the 
tendered  proof. 

For  the  foregoing  reasons,  the  Judgment  of 
the  trial  court  will  be  affirmed;  and  it  is 
so  ordered. 

HANNA,  O.  3.,  and  PARKER,  J.,  concur. 


(23  N.  M.  1ST) 

HOPKINS  V.  NORTON  et  aL    (No.  2043.) 
(Supreme  Court  of  New  Mexico.    Aug.  29, 1917.) 

fSyllabui  hy  the  Court.) 

1.  Appeal  and  Erbor  9=3l69  —  Review  — 
Pkesentation  of  Gkottnds  in  Coubt  Be- 
low. 

Nonjurisdictional  questions,  raised  for  the 
first  time  on  anpeal,  will  not  be  considered. 

2.  Appeal  and  Erbob  ^=31064(1)— Review— 
Admission  op  Evidence. 

In  trials  before  the  court,  the  erroneous  ad- 
mission of  testimony  will  afford  no  ground  for 
reversal,  unless  it  appears  thnt  the  court  con- 
sidered such  testimony  in  deciding  the  case. 

Appeal  from  District  Court,  San  Juan 
County;    E.  C.  Abbott,  Judge. 

Action  by  R.  P.  Hopkins  against  Albert  N. 
Norton  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

G.  F.  Bruington,  of  Aztec,  and  McFle,  Ed- 
wards &  McFie,  of  Santa  F6,  for  appellants. 
A.  B.  Renehan  and  D.  K.  Sadler,  both  of 
Santa  F^  for  appellee. 

HANNA,  C.  J.  This  case  was  appealed 
from  the  district  courf  of  San  Juan  county 
by  Albert  N.  Norton  and  Frank  Norton, 
executors  of  the  last  will  and  testament  of 
D.  P.  Norton,  deceased,  for  the  purpose  of 
reviewing  the  action  of  the  trial  court  with 
reference  to  the  allowance  of  a  claim  held 
by  appellee  end  represented  by  a  promis- 
sory note  executed  by  the  deceased  in  his 
lifetime.  The  cause  was  tried  to  the  court 
without  a  Jury,  and  judgment  was  rendered, 
allowing  the  claim  of  appellee,  and  direct- 
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Ing  the  appellants  to  pay  it  in  tbe  due  coarse 
of  the  odtninlstratlon  of  the  estate. 

[1]  1.  Tlie  Judgment  contained  a  finding 
to  the  effect  that  the  Issues  were  found  ln< 
favor  of  tbe  appellee.  The  principal  issues 
were  whether  or  not  the  claim  of  appellee 
had  been  filed  with  tbe  clerk  of  the  probate 
court  within  a  year  from  the  date  of  the  ap- 
pointment of  the  executors,  and  whether  no- 
tice of  the  hearing  on  the  dalm  hod  been 
served  upon  the  executor  within  tbe  time 
specified  by  law.  The  appellants  tendered 
nci  requested  findings,  nor  were'  any  i>roper 
exceptions  taken  by  them  to  the  finding 
made  by  the  court.  Under  such  circum- 
stances, the  appellee  insists  that  tlie  two 
questions  presented  by  the  appellants  are  not 
properly  before  the  court.  This  court  has 
held  to  the  doctrine  for  which  appellee  con- 
tends in  numerous  cases.  See  FuUen  v.  Ful- 
len;  21  N.  M.  212,  224,  153  Paa  294. 

[2]  2.  The  correctness  of  the  ruling  of  the 
court  upon  the  admission  of  the  testimony  of 
certain  witnesses  is  presented  by  appellants. 
It  does  not  appear  that  such  evidence  affect- 
ed the  decision  of  the  court  iu  any  wise,  or 
that  it  considered  such  testimony  In  deter- 
mlnil^g  the  case.  Such  action,  therefore, 
does  not  afford  ground  for  reversal  of  the 
case.  Halford  Ditch  Co.  v.  Independent 
Ditch  Co.,  22  N.  M.  169,  150  Pac.  860,  861. 
This  testimony  concerned  conversations  be- 
twe^  iippellee  and  the  attorney  for  the  ap- 
pellants, and  between  appellee  and  the  pro- 
bate Judge.    As  appellants  state: 

"Tbe  tendency  of  these  conversations  was  to 
show  tliat  the  claim  of  appellee  was  in  the 
hands  of  ttie  probate  judge  before  the  year  had 
expired." 

But  independent  of  this  evidence  there  is 
ample  evidence  in  the  record  upon  which 
the  trial  court  might  have  resolved  the  ques- 
tion against  the  contention  of  the  appellants, 
in  tliat  it  appears  therefrom  that  one  of  the 
executors  did  not  qualify  until  S^temberSO, 
1914,  and  the  filing  mark  on  the  claim  of 
appellee  shows  that  the  claim  was  filed  of 
record  with  the  probate  court  on  September 
23,  1915. 

The  Judgment  of  the  trial  court  ia  affirmed; 
and  it  is  so  ordered. 

PARKER  and  ROBERTS,  JJ.,  concur. 

(2S  N.  M.  1S6)  "^'''^^ 

STATE  V.  RODRIGUEZ.    (No.  1953.) 

(Sapreme  Court  of  New  Mexico.    Aug.  27, 1917. 

Rehearing  Denied  Sept.  15,  1917.) 

(Syttabv*  by  the  Court.) 

1.  JuRT  0=»1O3(14)— Competency— Opinion. 

Where  a  juror  had  an  opioion  as  to  defend- 
ant's  guilt,  which  he  had  formed  from  public  ru- 
mor as  to  what  the  facts  in  the  case  purported 
to  be,  but  he  unequivocally  stated  that  he  could 
and  ^onld  lay  aside  his  opinion  and  try  de- 
fendant impartially  on  the  evidence,  he  was  a 
competent  juror. 


2.  Criminal  Law  «=>1166i4(7)  —  Habkubs 
Errob— Rejection  of  Jdbob. 

No  party  can  acquire  a  vested  right  to  have 
a  particular  member  of  the  panel  ait  upon  the 
trial  of  hia  cause  until  he  has  been  accepted  and 
sworn.  It  ia  enough  that  it  appear  that  his 
cause  has  been  tried  by  an  impartial  jury.  It 
is  no  ground  of  exception  that,  against  his  ob- 
jection, a  juror  was  rejected  by  the  court  upon 
insufficient  grounds,  unless,  through  rejecting 
qualified  persons,  tbe  necessity  of  acceptinz  oth- 
ers not  qualified  has  been  purposely  created. 

3.  Criminal  Law   «=»404(1)— Evidence— Ad- 
missibility. 

There  was  no  error  in  admitting  a  portion  of 
the  skull  of  the  deceased,  where  properly  identi- 
fied, for  the  purpose  of  illustrating  the  nature  of 
the  wound. 

4.  Witnesses  ®=»269(1)— Cross-Examination. 

The  scope  and  right  of  the  oross-examinatinn 
are  generally  limited  to  subjects  upon  which 
the  witness  has  been  interrogated  on  direct  ex- 
amination. 

5.  Witnesses  ®=>262  —  Rjccallino  of  Wit- 
ness. 

The  trial  judge  may  at  his  discretion  permit 
a  witness  to  be  recalled,  in  order  to  be  re- 
examined  by  the  party  recalling  him. 

6.  Witnesses  ^=3389— Impeachment — Foun- 

OATION. 

If  tbe  witness,  upon  cross-examination  as  to 
a  former  statement  made  by  him  relative  to  the 
subject-matter  of  the  cause,  and  inconsistent 
witli  his  present  testimony,  does  not  distinctly 
adroit  that  he  did  make  such  statement,  proof 
may  be  given' that  he  did  in  fact  make  it;. a 
proper  predicate  for  the  admission  of  such  tes- 
timony having  been  laid. 

7.  Criminal  Law  <g=351(3)  —  Flight  —  Evi- 
dence. 

The  flight  or  concealment  of  the  accused 
raises  no  presumption  of  law  that  be  ia  guilty: 
but  it  is  a  fact  which  may  be  considered  by  the 
jury,  and  from  which  they  may  draw  an  infer- 
ence, in  connection  with  other  circumstances, 
and  in  tbe  absence  of  an  explanation  of  the  rea- 
sons or  motives  which  prompted  it,  that  he  is 
guilty;  and  evidence  of  flight  or  concealment  is 
admissible,  whether  other  evidence  of  guilt  be 
direct  or  circumstantial. 

8.  Criminal  Law  ^=>822(1>— iNBTBncTions— 
Sufficiency  as  a  Whole. 

Instructions  to  the  jury  are  to  he  considered 
as  a  whole,  and  where,  so  considered,  they  fully 
protect  the  defendant,  he  cannot  complain. 

9.  Homicide  «=s22(3)— Mobdeb  in  the  First 
Degree— Essential. 

It  is  well  settled  that,  if  the  intent  to  take 
life  is  executed  after  deliberation  and  premedi- 
tation, though  but  for  a  moment  or  an  instant, 
the  crime  may  be  murder  in  the  first  degree. 

10.  Criminal  Law  €=>820(1)  —  Tbiai.  —  In- 
structions. 

It  is  not  error  to  refuse  a  requested  instruc- 
tion, even  if  correct  in  law,  if  the  instructiooi 
given  by  the  court  on  its  own  motion  fully  cover 
the  law  in  tbe  case. 

11.  Criminal  Law  ®=»829(18)  —  Tbiax,  —  In- 

8TBUC1ION8. 

When  the  judge  has  given  in  a  charge  the 
correct  definition  of  reasonable  doubt,  it  is  not 
error  to  refuse  to  instruct  the  jury  that  it  is  in- 
cumbent upon  the  state  to  establish  tbe  guilt  of 
the  defendant  of  some  offense  embraced  within 
the  indictment,  to  the  exclusion  of  every  reason- 
able doubt  in  tbe  mind  of  the  jury,  before  a 
verdict  of  guilty  can  be  returned,  and  that  the 
minds  of  each  and  all  of  the  jury  must  concur 
in  the  verdict,  and,  if  any  one  of  the  jury  has  a 
reasonable  doubt  as  to  whether  the  defendant 
was  justified  or  excused  in  what  he  did,  tiie  jury 
cannot  convict. 
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(Additional  Syttahiu  hy  Editorial  Staif.) 
12.  Cbimi.nai.  Law  <^=»561(1)— Instbuctions— 

"Reagonable  Doubt." 
The  doctriue  of  reasonable  donbt  is  properly 
expressed  by  an  instruction  to  the  jury  in  the 
following  languase:  "A  reasonable  doubt  Is  snch 
a  donbt  as  would  cause  a  reasonable  and  pru- 
dent man,  in  the  graver  and  more  important  af- 
fairs of  life,  to  pause  and  hesitate  to  act  upon 
the  truth  of  the  matter  charged.  But  a  reason- 
nble  doubt  is  not  a  mere  possibility  of  innocence, 
nor  a  caprice,  shadow,  or  speculation  as  to  inno- 
cence, not  arisinjT  out  of  the  evidence  or  the 
want  of  it.  You  should  carefully  weigh  and 
ronsider  the  evidence,  and  bring  to  bear  upon  it 
the  exercise  of  common  sense  and  judgment  as 
reasonable  men,  and  if,  after  considering  all  the 
evidence,  you  can  say  that  you  have  an  abiding 
conviction  of  the  truth  of  the  charge,  then  you 
are  satisfied  beyond  a  reasonable  doubt." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Reason- 
able Doubt] 

Appeal  from  District  Court,  Chaves  Coun- 
ty;   McClure,  Judge. 

Juan  Rodriguez  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.    Affirmed. 

The  appellant,  Juan  Rodriquez,  was  in- 
dicted at  the  November,  1915,  term  of  the 
district  court  of  the  county  of  Chaves,  charg- 
ed with  murder  of  one  Monroe  Cartwrigbt. 
Trial  was  had,  resulting  in  a  conviction  of 
murder  in  the  first  degree  and  sentence  of 
death  imposed,  from  which  Judgment  appel- 
lant prosecutes  this  appeaL  The  facts,  brief- 
ly stated,  are  as  follows: 

The  deceased,  Monroe  Cartwrlght,  with  his 
daughter,  Mrs.  Nora  Havens,  and  her  two 
children,  came  to  Roswell  from  their  ranch 
on  August  25,  1915,  for  the  purpose  of  pur- 
chasing supplies.  While  in  Roswell,  the  ap- 
pellant:, Juan  Rodriguez,  approached  the  de- 
ceased to  apply  for  work.  At  a  later  hour 
in  the  day,  the  deceased  employed  the  ap- 
pellant, paying  him  some  money,  and  all  the 
parties  referred  to  left  Roswell  late  in  the 
afternoon  for  the  ranch.'  It  appears  from 
the  evidence  that  the  appellant  bad  previous- 
ly worked  for  the  deceased  as  a  sheep  herder 
and  camp  cook.  The  deceased  was  a  man 
of  about  67  years  of  age,  whose  eyesight  had 
b«!en  failing  for  several  years,  and  who  was 
unable  to  drive  a  team  or  go  about  his  busi- 
ness unaccompanied.  The  appellant  was 
a  young  man,  about  24  years  of  age. 

After  leaving  Roswell,  the  parties  drove 
some  12  or  13  miles  and  stopped  for  the 
uight,  camping  out  in  the  open.  The  appel- 
lant made  down  his  bed  apart  from  the 
otbers,  but  a  short  distance  away.  The  de- 
ceased, with  one  of  bis  grandchildren,  made 
down  a  bed ;  and  the  daughter,  Mrs.  Havens, 
with  her  younger  son,  occupied  a  camp  bed 
very  dose  to  the  bed  of  her  father  and  other 
son.  According  to  the  testimony  of  Mrs. 
Havens,  she  was  awakened  by  a  noise  dur- 
ing the  night,  and  saw  the  appellant  stand- 
ing at  the  head  of  her  father's  bed  with  a 
breast  yoke  in  his  hands  and  in  the  act  of 
striking  at  the  deceased  ;   that  she  screamed. 


and  the  deceased  awoke  and  started  to  arise, 
whereupon  the  appellant  struck  him  a  blow 
over  the  head  with  the  breast  yoke,  felling 
him  to  the  ground;  that  she  ran  to  the  place 
where  her  father  was  lying,  picking  up  his 
bed;  and  that  while  she  was  assisting  her 
father,  the  appellant  struck  him  again  over 
the  bead  with  the  same  weapon.  She  far- 
ther testified  concerning  the  statement,  made 
by  appellant  in  Spanish,  demanding  that  she 
come  to  his  bed,  and  that  with  the  help  of 
her  children  she  finally  broke  from  the  grasp 
of  the  appellant,'  who  had  laid  hands  upon 
her,  gave  him  some  money,  and  a  pair  of 
slippers,  on  condition  that  he  go  away ;  that 
he  then  took,  the  team  and  rode  away.  The 
testimony  of  the  two  children  of  Mrs.  Haven» 
is  corroborative  of  hers  in  essential  details. 

The  defendant  testified  that,  when  he  met 
the  deceased  and  Mrs.  Haven  in  the  wagon 
yard  in  Roswell  on  the  morning  of  the  day 
in  question,  she  stated  to  him  that  he  might 
come  to  her  bed  that  night,  and  that  during 
the  course  of  the  night  he  went  over  to  the 
bed  of  Mrs.  Havens,  end  that  while  sitting 
there,  engaged  in  conversation  with  her,  de- 
ceased got  up  and  came  toward  him  with  a 
knife  in  his  hand,  and  that  while  attempt- 
ing to  back  away  from  the  deceased  he  fell 
over  the  wagon  tongue,  and  upon  arising 
picked  up  the  neck  yoke  and  struck  the  de- 
ceased, in  order  to  prevent  him  attacking 
him  with  the  knife;  that  he  struck  him  only 
one  blow,  whereupon  the  deceased  fell  to  his 
knees,  and  that  he  did  not  strike  him  again; 
tliat  he  remained  In  the  camp  about  20  or 
30  minutes,  and  that  Mrs.  Havens  gave  him 
some  money  and  told  him  to  go.  He  testi- 
fied, further,  that  he  had  in  his  pocket  two 
bottles  of  whisky,  and  that  be  had  been 
drinking  from  these  bottles,  as  well  as  im- 
bibing at  the  saloons  in  Roswell,  before  he 
left  with  the  deceased  and  his  family.  It  ap- 
pears, futther,  that  during  the  course  of  the 
trial  and  before  the  Jury  was  impaneled,  the 
appellant,  while  being  conducted  from  the 
courthouse  to  the  Jail  by  the  sheriff,  strudc 
the  sheriff,  knocking  him  down,  and  made 
his  escape,  not  being  apprehended  until  two 
days  later.  Upon  his  return,  the  trial  was 
resumed,  resulting  in  the  conviction  of  the 
defendant  as  indicted. 

The  deceased  was  brought  to  Roswell 
shortly  after  the  injury  was  inflicted,  and  be 
died  at  11  o'clock  in  the  forenoon  of  the . 
same  day,  from  the  result  of  the  blow  or 
blows  administered  by  the  appellant  Other 
facta  will  be  referred  to  in  the  opinion. 

R.  D.  Bowers  and  C.  O.  Thompson,  both  of 
Roswell,  for  appellant.  H.  S.  Bowman,  Asst. 
Atty.  Gen.,  for  the  State. 

HAXNA,  C.  J.  (after  stating  the  facts  as 
above).  °  [1]  The  first  three  assignments  of 
error  are  based  upon  the  alleged  erroneous 
action  of  the  trial  court  in  overruling  the 
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defendant's  challenge  for  cause  to  the  three 
veniremen,  Beers,  Johnson,  and  Bice,  each  of 
whom  was  subsequently  peremptorily  chal- 
lenged by  the  defendant  It  Is  apparent 
from  examination  of  the  record  that  each  of 
the  veniremen  admitted  having  formed  an 
opinion  regarding  the  merits  of  the  case. 
The  veniremen  were  carefully  examined  by 
counsel  for  the  state  and  for  defendant,  and 
finally  by  the  court.  In  response  to  questions 
by  the  court,  each  of  the  veniremen  stated 
that  he  could  lay  aside  the  opinion  formed 
from  reading  the  newspaper  articles  and  not 
allow  the  same  to  influence  Ills  verdict  in  any 
way,  and  that,  if  retained  as  a  juror,  be 
would  base  his  verdict  solely  upon  the  evi- 
dence received  from  the  witness  stand  and 
the  instructions  of  the  court.  In  the  case  of 
Territory  v.  Emllio,  14  N.  M.  147,  89  Pac. 
239,  the  territorial  Supreme  Court  held,  in  an 
opinion  by  Mr.  Justice  Parker,  that: 

"Where  a  juror  had  an  opinion  as  to  defend- 
ant's guilt,  which  he  had  formed  from  public 
rumor  as  to  what  the  facts  in  the  case  purported 
to  be,  but  he  unequivocally  stated  that  he  could 
and  would  lay  aside  his  opinion,  and  try  defend- 
ant impartially  on  the  evidence,  he  was  a  com- 
petent juror." 

Measured  by  this  principle,  we  conclude, 
after  a  careful  examination  of  the  record, 
that  the  three  veniremen  In  question  were 
competent  jurors,  and  the  assignments  of  er- 
ror based  upon  the  overruling  of  defendant's 
challenges  for  cause  are  therefore  not  well 
taken. 

[2]  The  next  assignment  of  error  is  di- 
rected to  the  ruling  of  the  court  in  /sustain- 
ing the  challenge  by  the  state  for  cause  to 
veniremen  Powell.  The  record  discloses  that 
this  venireman  was  subpoenaed  on  October  9, 
1915,  and  that  he  did  not  reach  the  age  of 
21  years  until  October  27th  following.  The 
challenge  was  based  upon  the  ground  that, 
at  the  time  of  bis  selection  and  summoning 
as  a  Juror,  he  was  not  within  the  qualifica- 
tion provided  by  section  3087,  Code  1915.  As- 
suming that  the  trial  court  excused  this 
Juror  without  cause,  nevertheless  we  do  not 
consider  that  appellant  has  ground  for  com- 
plaint. In  1  Thompson  on  Trials,  {  43,  the 
author,  after  pointing  to  the  fact  that  the 
right  of  peremptory  challenge  is  a  right  to 
reject,  and  not  a  right  to  select,  says: 

"Therefore  a  party  cannot,  in  general,  com- 
plain that  the  court  has  excused  jurors  without 
cause,  or  sustained  untenable  challenges  of  the 
other  party,  thus  driving  the  objecting  party  to 
exhaust  his  peremptory  challenges  upon  other 
members  of  the  panel,  or  upon  special  veniremen 
or  talesmen." 

See,  also,  24  Cyc.  315 ;  16  R.  C.  U  291. 

Mr.  Thompson,  at  section  120,  more  com- 
pletely states  the  rule  in  the  following  lan- 
guage: 

"No  party  can  acquire  a  vested  right  to  have 
a  particular  member  of  the  panel  sit  upon  the 
trial  of  his  cause  until  be  has  been  accepted  and 
sworn.  It  is  enough  that  it  appear  that  his 
cause  has  been  tried  by  an  impartial  jury.  It 
is  no  ground  of  exception  that,  against  his  ob- 
jection, a  juror  was  rejected  by  the  court  upon 


insufficient  grounds,  unless,  through  rejecting 
qualified  persons,  the  necessity  of  accepting  oth- 
ers not  qualified  has  been  purposely  created." 

We  adopt  this  statement  of  the  law,  which 
is  undoubtedly  conclusive  upon  the  assign- 
ment under  consideration,  in  which,  therefore, 
we  find  no  merit. 

The  next  assignment  is  that  the  court  erred 
in  admitting  the  evidence  of  the  sheriff  of 
Chaves  county,  O.  R.  Young,  while  testifying 
as  a  witness  for  the  state,  upon  the  subject 
of  the  defendant's  escape  froip  the  custody  of 
said  witness.  It  is  contended  that  the  hom- 
icide had  been  conclusively  proven,  and  the 
identity  of  the  defendant,  as  the  person  who 
struck  the  blow  resulting  In  the  death  of  the 
deceased,  had  been  established  beyond  a  ques- 
tion ;  the  only  remaining  question  being 
whether  or  not  the  defendant  was  Justified  in 
striking  the  blow,  as  to  which  the  evidence 
of  flight  was  wholly  incompetent  to  go  to 
the  Jury.  The  appellant  relies  in  support 
of  his  position  in  this  respect  upon  the  case 
of  Trapp  V.  Territory  of  New  Mexico,  decid- 
ed by  the  Circuit  Court  of  Appeals  of  the 
Eighth  Circuit  July  12,  1915,  reversing  a 
prior  decision  of  our  territorial  Supreme 
Court  The  Trapp  Case  is  reported  in  225 
Fed.  968,  141  C.  O.  A.  28.  It  appears  that 
during  the  progress  of  the  trial,  while  the 
Jury  was  being  Impaneled,  the  defendant, 
while  in  the  custody  of  the  sheriff,  and  while 
on  the  way  to  the  courthouse  fiom  the  jail, 
escaped  from  the  custody  of  the  ofllcer,  re- 
maining at  large  for  two  days,  when  he  was 
recaptured.  The  facts  pertaining  to  this  es- 
cape and  flight  were  testified  to  by  the  sheriff, 
and,  for  the  reasons  stated,  admission  of  this 
testimony  is  assigned  as  error.  This  assign- 
ment is  not  well  taken,  because,  at  the  time 
the  evidence  in  question  was  admitted,  it 
was  unknown  what  defense  would  be  inter- 
posed, further  than  the  statement  of  counsel 
for  defendant  that  the  defense  would  be  one 
of  self-defense.  The  court  requested  defend- 
ant to  state  whether  he  would  admit  that 
he  struck  the  fatal  blow.  This  he  declined  to 
do;  therefore,  at  the  time  this  testimony 
was  offered  and  admitted,  it  was  not  known 
whetlier  appellant  would  admit  or  deny  strik- 
ing the  fatal  blow.  Bat,  regardless  of  this 
fact,  the  testimony  was  admissible,  as  will 
later  appear.  The  objection,  therefore,  to 
the  admissibility  of  the  evidence,  is  not  ten- 
able. A  more  serious  question,  however,  is 
presented  in  this  connection  with  regard  to 
the  instruction  of  the  trial  court  based  upon 
this  evidence,  which  wUl  be  considered  later 
in  this  opinion. 

The  next  assignment  of  error  is  based  up- 
on the  refusal  of  the  trial  court  to  strike 
from  the  record  the  testimony  of  the  witness 
Young  relative  to  the  escape  and  flight  of  the 
prisoner,  and  to  instruct  the  Jury  to  disre- 
gard the  same.  In  view  of  our  conclusion 
as  to  the  admissibility  of  the  evidence  at  the 
time  offered,  this  assignment  of  error  must 
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necessarily  be  overruled.  •  The  motion  In 
question  was  made  at  the  conclusion  of  the 
testimony  of  the  witness,  and  before  the  sit- 
uation bad  changed  from  what  it  was  at 
the  time  the  testimony  was  offered  and  ad- 
mitted. 

[3]  It  is  next  contended  that  the  court 
erred  In  admitting  in  evidence  over  objec- 
tion an  exhibit  identified  by  the  witness  for 
the  state.  Dr.  Goodsell,  as  being  a  piece  of 
bone  from  the  skull  of  the  deceased.  It  is 
contended  that  this  exhibit  was  incompetent 
for  any  purpose,  and  was  highly  prejudicial 
to  the  defendant;  that  the  homicide  had 
been  conclusively  established,  and  that  the 
nature  and  character  and  extent  of  the 
wound  had  been  also  fully  proven,  for  which 
reason  there  was  no  material  fact  remaining 
concerning  which  the  said  exhibit  could  be 
honestly  referred  as  demonstrative  evidence. 
Appellant,  in  this  contention,  however,  loses 
sight  of  the  fact  that  at  the  time  this  evi- 
dence was  introduced,  while  the  state  was 
making  its  case,  and  before  any  evidence  on 
behalf  of  the  defendant  had  been  introduced, 
it  was  not  known  what  question  would  be 
raised  concerning  the  cause  of  the  death  of 
the  deceased,  and  it  was  clearly  incumbent 
on  the  state  to  make  its  case.  While  the 
introduction  of  demonstrative  evidence  is  sub- 
ject to  abuse,  and  does  not  always  serve  a 
useful  purpose,  we  believe  it  is  apparent 
from  the  record  in  this  case  that  this  evi- 
dence was  calculated  to,  and  did,  explain 
the  character  of  the  wound,  and  the  intro- 
duction of  the  exhibit  was  Justified  under 
the  circumstances  at  the  time  it  was  :offered. 
At  the  time  in  question  the  defendant  was 
admitting  neither  the  location  nor  character 
of  the  wound,  and  might  well  have  been 
expected  in  his  own  interest  to  possibly  en- 
deavor to  show  that  some  other  injury  had 
been  the  catise  of  the  death  of  the  deceased. 
As  pointed  out  by  Mr.  Wigmore,  In  his  work 
on  Evidence,  at  section  1157,  the  exhibition 
to  the  Jury  of  the  clothing  or  mutilated  mem- 
bers of  the  victim  of  the  crime  has  often 
been  objected  to  on  the  ground  of  undue  prej- 
udice; but,  as  indicated  by  this  distinguished 
author,  if  the  demonstrative  evidence  is  prop- 
erly authenticated,  the  objection  that  the 
defendant  may  be  prejudiced  should  not  be 
fataL  The  importance  of  such  evidence  for 
the  purpose  of  demonstrating  the  method 
and  results  of  crime  must  not  give  way  to  the 
possibility  of  prejudice.  That  evidence  of 
this  class  has  frequently  been  held  admissible 
is  clearly  demonstrated  by  the  examination  of 
the  cases  set  out  in  the  case  note  to  Self  v. 
State,  a,  Mississippi  case  reported  in  90  Miss. 
58,  43  South.  »45, 12  L.  R.  A  (N.  S.)  238.  The 
case  to  which  the  note  is  attached  is  said  to 
be  the  only  case,  with  one  exception,  in 
which  it  has  been  held  that  the  circumstanc- 
es were  such  as  to  render  such  evidence  in- 
admissiblei     Mr.  Wliarton,  In  his  work  on 


Criminal  Evidence,  at  section  618c,  states  the 
rule  as  follows: 

"The  authoritiea  are  abundant  that  tracks  may 
be  shown  about  the  scene  of  the  crime,  for  com- 
parisoDj  identity,  and  other  purposes,  relevant 
to  the  issne;  so  parts  of  the  deceased,  such  as 
the  skull,  or  jawbone,  that  may  illustrate  the  na- 
ture of  the  wound,  and  Identify  the  assailant  or 
the  instrument,  where  that  is  essential." 

We  therefore  conclude  that  there  was  no 
error  in  admitting  a  portion  of  the  skull  of 
the  deceased,  where  proi)erly  Identified,  for 
the  purpose  of  illustrating  the  nature  of  the 
wound. 

[4]  The  appellant  further  assigns  error  In 
the  action  of  the  trial  court  in  sustaining 
the  objection  of  the  district  attorney  to  the 
question  propounded  to  the  witness,  t>r. . 
Ooodsell,  by  counsel  for  the  defendant,  on 
cross-examipation,  to  the  effect  of  whether 
or  not  the  wound,  as  described  by  the  wit- 
ness In  his  direct  examination,  could  have 
been  inflicted,  while  the  deceased  was  lying 
on  the  ground  with  his  face  up,  or  almost 
directly  up,  from  an  overhanded  blow  with 
a  breast  yoke,  held  and  swung  by  the  defend- 
ant while  standing  about  four  feet  to  the 
west  of  the  head  of  the  deceased,  while  be 
was  lying  on  the  ground  with  bis  head  in  a 
southeasterly  direction.  The  objection  to 
this  question  was  that  It  was  not  proper 
cross-examination.  The  defense  contended 
that  the  witness  had  described  the  character 
and  nature  of  the  wound,  and  therefore  It 
was  proper  to  interrogate  him  as  to  the  man- 
ner in  which  It  might  have  been  Inflicted. 
It  was  suggested  to  counsel  for  the  defense 
that  they  had  the  privilege  of  making  the 
witness  their  own,  if  they  desired  to  inter- 
rogate him  upon  the  subject  covered  by  the 
question.  Examination  of  the  evidence  of 
this  witness  as  a  whole  does  not  show  any 
ground  upon  which  the  question  can  he  justi- 
fied as  proper  cross-examination.  The  state 
did  not  go  into  the  question  as  to  how  the 
wound  had  been  inflicted  In  examining  this 
witness,  further  than  to  show  that  it  had  been 
inflicted  by  a  blow  with  a  blunt  instrument. 
The  defense  did  not  elect  to  put  this  witness 
on  at  this  time,  or  any  subsequent  time,  as  a 
witness  for  the  defense,  and  evidently  attach- 
ed little  or  no  Importance  to  the  opinion,  or 
lack  of  it,  of  the  witness  in  respect  to  the 
matter  upon  which  they  attempted  to  inter- 
rogate him.  We  fully  appreciate  the  fact 
that  great  latitude  should  t>e  allowed  in 
cross-examination  of  the  witnesses  In  capi- 
tal cases,  and  that  the  court  should  seldom 
Interpose,  except  where  there  is  clear  abuse 
of  the  right.  See  Rltzman  v.  People,  110 
111.  362.  We  are  not  unaware  of  the  fact 
that  as  the  cross-examination  of  the  ordi- 
nary witness  may  often  be  to  test  his  memo- 
ry, observation,  and  bias,  so  in  cross-exam- 
ing  one  who  takes  the  stand  as  a  skilled 
witness,  his  Judgment  on  germane  matters 
may  be  tested  by  assuming  premises  and 
asking  his  conclusions.  The  question  pro- 
pounded to  the  witness  was  not  for  the  pur- 
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pose  of  testing  his  memory,  observation,  or 
bias,  or  for  the  purpose  of  Inaulry  as  a  test 
of  his  skill  or  bis  Judgment.  There  was 
nothing  In  the  direct  evidence  of  the  wit- 
ness as  to  the  position  of  the  accused  at  tue 
time  the  blow  was  struck,  or  the  nature  of 
the  weapon  used,  and  it  Is  apparent  from  the 
record  that  this  witness,  who  was.  not  pr«;s- 
ent,  could  not  have  known  anything  about 
these  matters.  Therefore  the  hypothetical 
question,  addressed  to  him  upon  this  subject, 
was  not  germane  In  any  of  the  respects 
pointed  out,  and  was  therefore  not  Improper- 
ly excluded.  The  general  rule  applicable  to 
the  right  of  cross-examination  in  criminal 
cases  is  thus  stated  by  Underbill  on  Crimi- 
nal Evidence,  f  220 : 

"The  scope  and  right  of  the  cross-examination 
are  generally  limited  to  subjects  upon  which  the 
witness  hag  been  interrogated  on  direct  examina- 
tion." 

See,  also.  State  v.  Carter,  21  N.  M.  166, 
153  Pat  271. 

This  author,  in  the  same  section,  farther 
says: 

"While  counsel  may  cross-examine  on  relevant 
facts  gone  Into  on  direct  examination,  be  may 
not  open  bis  own  case  and  present  evidence  to 
support  it  by  cross-examining  the  advene  wit- 
nesses. If  be  wants  their  evidence,  be  must  call 
upon  them." 

This  rule,  as  we  shall  see,  is  qualified  by 
the  principle  which  permits  seemingly  irrel- 
evant questions  on  cross-examination  for  the 
purpose  of  testing  credibility  and  bias. 
Clearly  the  cross-examination  here  und;er 
consideration  was  not  predicated  upon  the 
desire  to  show  either  bias  or  credibility,  but 
to  bring  out  new  matter,  not  touched  upon 
in  direct  examination,  and  to  accomplish 
this  counsel  for  the  defendant  should  have 
made  the  witness  his  own,  and  brought  out 
the  evidence,  had  he  deemed  It  Important. 

[(]  The  next  charge  is  that  error  arose  In 
permitting  the  state  to  recall  the  defendant 
as  a  witness.  It  appears  that,  immediate- 
ly after  the  witness  was  excused,  the  court 
said:  "The  defense  rests,  I  understand." 
Counsel  for  defendant  replied:  "Tes,  Sir." 
Mr.  Fallen,  who  was  assisting  the  district 
attorney.  Immediately  stated:  "We  would 
like  to  recall  the  defendant  for  the  purpose 
of  propounding  an  impeaching  question." 
Counsel  for  the  defendant  then  stated:  "The 
defense  has  rested  and  announced  it."  To 
which  Mr.  FuUen  replied:  "The  state  had- 
n't been  advised  they  bad  rested,  if  the 
court  please."  The  court  ruled  that  the  de- 
fendant might  take  the  stand.  We  cannot 
agree  that  this  was  error,  because  It  Is  gen- 
erally held  that  the  trial  Judge  may  at  bis 
discretion  permit  a  witness  to  be  recalled  In 
order  to  be  re-examined  by  the  party  recall- 
ing him.  1  Wharton's  Criminal  Evidence, 
I  494.  Also  In  14  Encyc.  of  Evld.  630,  this 
precise  point  Is  discussed  In  the  following 
words: 

"It  is  within  the  discretion  of  the  court  to  al- 
low a  witness  to  be  recalled  for  further  cross- 
examination,  for  the  purpose  of  laying  a  founda- 


tion for  his  impeadiment"— citing  a  number  of 
authorities. 

The  same  authority  also  points  ont  that. 
when  the  accused  takes  the  stand  in  his  own 
behalf,  he  becomes  a  witness  like  all  other 
witnesses,  subject  to  all  the  rules  of  evi- 
dence. 14  Encyc.  of  Evld.  631.  Finding  no 
abuse  of  discretion,  this  assignment  of  er- 
ror Is  overruled. 

[I]  It  is  next  argued  that,  the  defense 
having  rested  Its  case,  the  state,  in  recalling 
tlie  defendant  over  his  objection,  made  the 
defendant  Its  own  witness  on  the  matttsrs 
Inquired  Into,  and,  having  done  so,  may  not 
be  permitted  to  Impeadi  Its  own  witness. 
The  case  of  Perkins  v.  State,  78  Wis.  551, 
47  N.  W.  827,  Is  almost  precisely  in  point  on 
this  question.  In  that  case  the  witness  bad 
been  cross-examined  by  the  defense  and  ex- 
cused from  the  witness  stand.  The  court 
declined  to  permit  the  witness  to  be  recalled 
and  re-examined,  for  the  purpose  of  laying 
a  predicate  for  bis  Impeachment, .  unless  the 
defense  would  make  the  witness  its  own. 
and,  when  re-examined,  the  court  ruled  that 
the  witness  could  not  be  Impeached.  This 
was  held  to  be  error;  the  Supreme  Conrt 
holding: 

"A  witness  of  the  opposite  party  may  be  re- 
called for  further  cross-exadiination  touching 
statements  made  by  him  ont  of  court,  to  lay  the 
foundation  for  his  contradiction  by  wa^  of  im- 
peachment; and  the  party  so  recallmg  him 
should  not  be  obliged  to  make  the  witness  his 
own,  and  thus  be  deprived  of  the  right  to  im- 
peach him." 

The  record  before  us  discloses  that  the 
following  question  was  propounded  to  the 
defendant,  after  fixing  the  time  and  place: 

"I  will  ask  you  to  state  If  it  is  not  a  fact  that 
on  the  26th  of  August,  1915,  the  day  of  your 
arrest,  a  few  hours  after  you  were  placed  in  the 
jail,  you  stated  to  Will  Johnson,  who  asked  you 
in  Spanish  in  the  presence  of  Harry  Thome  and 
C.  B.  Young,  sheriff,  why  you  tried  to  get  in 
bed  with  Mrs.  Havens,  to  which  you  replied 
that  yon  didn't  Imow — that  you  was  a  little 
drunk.  Did  you  make  that  statement  at  the 
time  and  place  to  the  persons  named,  or  in  sub- 
stance that  statement?" 

To  which  defendant  replied: 

"I  don't  know." 

He  was  then  asked: 

"Now  I  will  ask  you  to  state  whether  It  is 
a  fact  that  at  the  same  time  and  place,  and  in 
the  presence  of  the  same  people  and  Mr.  Will 
Johnson,  acting  as  interpreter,  if  he  didn't  ask 
yon  why  yon  struck  and  killed  old  man  Cart- 
wright,  to  which  you  replied,  'I  don't  know;  I 
think  I  was  a  little  drunk.'  Did  you  malie  that 
statement  at  the  time  and  place  indicated,  and 
in  the  presence  of  the  persons  named,  or  in  sub- 
stance did  you  make  that  statement?" 

To  which  the  defendant  replied: 
"I  don't  know." 

With  respect  to  the  foregoing  questions 
and  answers  of  the  defendant,  it  Is  contend- 
ed that  Impeaching  testimony  was  improper- 
ly admitted,  because  It  does  not  appear  that 
the  witness  denied  directly  or  qnalifledly 
that  he  made  the  statement  Wharton's 
Crlm.  Evld.  §  483,  p.  997,  and  authorities 
there  referred  to,  are  cited  in  support  of 
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this  contenticm.  Apiiellant,  however,  over- 
looks the  fact  that  we  have  a  statute  upon 
the  snbject,  which  la  Bection  217S,  Code  1915, 
reading  as  follows: 

"If  a  witness,  upon  croas-examination  as  to  i^ 
former  statement  made  by  him  relative  to  the 
subject-matter  of  the  cause,  and  inconsistent 
with  his  present  testimony,  does  not  distinctly 
admit  that  ho  did  make  such  statement,  proof 
may  be  given  that  he  did  in  fact  make  it,  but 
before  such  proof  can  be  given  the  circumstanc- 
es of  the  supposed  statement,  sufficient  to  desig- 
nate the  particular  occasion,  must  be  mentioned 
to  the  witness,  and  he  must  be  asked  whether 
or  not  he  did  make  such  statement." 

It  thus  clearly  appears  that  If  the  wit- 
ness, upon  cross-ezamiDatlon  as  to  a  for- 
mer statement  made  by  him  relative  to  the 
subject-matter  of  the  cause  and  inconsistent 
with  his  present  testimony,  does  not  distinct- 
ly admit  that  he  did  make  such  statement, 
proof  may  be  given  that  he  did  In  fact  make 
Jt;  a  proper  predicate  for  the  admission  of 
snch  testimony  having  been  laid.  See  State 
V.  Perkins,  21  N.  M.  135,  15S  Pac.  258. 
This  seems  to  be  a  general  rule,  even  In  the 
absence  of  statute.  5  Jones,  Com.  on  Evld. 
§  845,  p.  204.  And  we  think  the  matter  was 
material. 

The  next  two  assignments  of  error  may 
be  treated  together.  It  is  first  asserted  that 
the  rebuttal  evidence  of  the  witness  Bertie 
Cartwrlght,  relative  to  where  a  Ijnlfe  of  the 
deceased  was  found  after  the  homldde,  was 
Improperly  admitted.  Her  testimony  was 
that  the  knife  was  found  In  her  father's 
shoe,  with  some  other  articles  beloaging  to 
him,  and  that  this  knife  was  the  only  one 
which  the  deceased  had,  and  had  been  giv- 
en to  him  less  than  a  week  before  this  homl- 
dde by  a  brother  of  the  witness.  The  sec- 
ond assignment,  having  to  do  with  the  ad- 
mission of  testimony  In  rebuttal  by  the  wit- 
ness Bozart,  to  the  effect  that  he  had  found 
the  shoes  of  the  deceased  near  the  bed  oc- 
cupied by  him  on  the  ground  where  the 
homldde  took  place,  and  In  one  of  them 
be  found  a  pocketknlfe,  together  with  some 
other  articles,  being  some  tobacco  and 
the  pipe  of  the  deceased.  It  Is  contend- 
ed that  the  evidence  of  each  of  these 
witnesses  Is  not  proper  rebuttal,  and  a  mo- 
tion was  Interposed  to  strike  the  testimony 
on  this  ground,  and  for  the  further  reason 
that  It  was  not  shown  who  put  the  knife  In 
the  shoe,  or  when  it  was  put  there,  and 
whether  It  was  In  the  same  condition  as 
when  It  was  placed  there. 

This  evidence,  however,  In  each  case  was 
properly  admitted,  because  proper  rebuttal 
to  the  testimony  of  the  defendant  with  re- 
spect to  the  alleged  attack  made  upon  him 
by  the  deceased  with  a  pocketknlfe.  The 
defendant  had  testified,  as  to  the  character 
of  the  knife  with  which  the  deceased  com- 
mitted the  alleged  assault,  and  that  he  had 
seen  the  knife  In  the  possession  of  the  de- 
ceased on  a  former  occasion  some  two  or 
three  months  previously;  and  the  evidence 
of  the  witness  to  the  effect  that  this  was  the 


only  knife  possessed  by  the  deceased,  and 
that  It  had  been  given  to  him  but  a  week  he- 
fore,  together  with  the  circumstances  as  to 
its  having  been  found  In  one  of 'the  shoes 
of  the  deceased,  with  other  articles  evident- 
ly placed  In  the  shoe  by  the  deceased  before 
he  retired  on  the  night  of  the  homldde, 
were  material  drcnrostances  teqding  to  dis- 
prove and  contradict  the  testimony  of  the 
defendant  as  to  the  attack  made  upon  him 
by  the  deceased  with  the  pocketknlfe,  whldi 
he  attempted  to  describe — the  evidence  of 
these  witnesses  going  lo  the  extent  of  con- 
tradicting the  statement  of  the  defendant  as 
to  the  character  of  the  knife  described  by 
him.  We  therefore  condude  that  the  evi- 
dence of  each  witness  was  proper  rebuttal, 
and  that  there  Is  no  merit  in  these  assign- 
ments of  error. 

[7]  This  brings  us  to  the  most  serious  mat- 
ter Involved  in  this  appeal,  which  is  based 
upon  alleged  error  in  giving  Instruction  No. 
23.  This  -Instruction,  as  given  by  the  trial 
court,  was  as  follows: 

"You  are  instructed  that  evidence  has  been 
introduced  before  you  concerning  the  escape  of 
defendant  from  the  custody  of  the  sheriff  of 
Chavea  county,  N.  M..  and  his  flight  from 
said  sheriff  since  the  trial  of  this  case  began, 
and  I  charge  you  that  if  you  find  from  the  evi- 
dence that  the  defendant  Juan  Rodriguez,  did 
escape  and  flee  from  the  siieriff  of  said  Chavc* 
county  while  in  his  custody,  and  since  the  com- 
nencement  of  the  trial  of  this  case,  you  ma; 
consider  this  circumstance,  in  connection  with 
all  other  facta  and  circumstances  proved  in  the 
trial  of  the  case,  in  determining  the  guilt  or 
innocence  of  the  defendant  under  the  indictment 
in  this  case." 

The  objection  to  the  foregoing  Instruction 
Is  as  follows: 

"Defendant  excepts  to  instruction  No.  23  for 
the  reason  that  said  instruction  is  erroneous,  for 
the  reason  that  it.  tells  the  jury  that  they  may 
consider  the  evidence  relative  to  the  escape  of 
the  defendant  from  the  custody  of  the  sheriff 
in  determining  the  guilt  or  innocence  of  the  de- 
fendant, as  charged  by  the  indictment,  for  the 
reason  that  at  this  time  the  homicide  had  been 
admitted,  and  the  identity  of  the  defendant  is 
unquestioned  as  t>eing  the  person  who  struck  the 
blow  that  resulted  fatally,  and  such  instruction 
is  clearly  In  conflict  with  the  holding  of  the 
United  States  Circuit  Court  of  Appeals,  Eighth 
Circuit,  in  Re  Malcom  Trapp  v.  Territory  of 
New  Mexico,  225  Fed.  968,  141  C.  C.  A.  28. 
wherein  the  court  held  tliat  evidence  of  flight 
has  no  tendency  to  prove  whether  the  homicide 
is  justifiable,  where  the  homicide  has  been  prov- 
en or  admitted,  and  where  there  is  no  question 
as  to  the  identity  of  the  defendant  being  the 
party  that  committed  the  homicide,  which  in- 
struction is  contrary  to  the  settled  law  on  that 
point  and  prejudicial  to  the  defendant." 

While  the  Trapp  Case  apparently  supports 
the  contention  of  the  appellant  that  where 
the  killing  Is  admitted  and  established,  and 
the  only  question  is  whether  it  .was  .1ustl- 
fled,  evidence  of  the  flight  of  the  defendant 
is  Irrelevant,  we  cannot  agree  that  this  hold- 
ing Is  In  line  with  the  great  weight  of  au- 
thority. BHirthermore,  It  Is  apparent,  from 
a  careful  reading  of  the  opinion  In  the  Trapp 
Case,  that  the  Circuit  Court  of  Appeals 
attadied  considerable  Importance  to  the  fact 
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that  the  instruction  was  erroneous  upon  an- 
other ground.  It  was  pointed  out  that  flight 
to  avoid  arrest  and  trial  on  the  charge  of 
crime  Is  evidence  of  the  identity  of  the 
person  charged  with  being  the  perpetrator, 
when  that  question  is  In  doubt,  but  that 
there  was  no  evidence  of  such  flight  in  the 
Trapp  Case;  the  evidence  being  that  the 
flight  was  prompted  by  a  fear  of  mob  vio- 
lence, and  that  Trapp  went  directly  to  his 
attorney,  telling  him  what  had  happened, 
and  that  he  desired  to  give  himself  up,  that 
the  attorney  Immediately  telephoned  to  the 
Jailer  or  sheriff  to  come  to  his  ofllce,  where 
Trapp  at  once  surrendered  himself  and  was 
placed  In  jail.  In  the  opinion  of  the  Circuit 
Court  of  Appeals,  this  state  of  facts  was 
evidently  considered  as  negativing  the  ele- 
ment of  flight  in  Its  ordinary  meaning,  and 
on  this  ground  the  case  referred  to  may  pos- 
sibly be  distingnished.  The  Circuit  Court 
of  Appeals  cited  no  authority  In  support  of 
Its  views  upon  either  phase  of  the  question, 
and,  as  we  are  not  bound  by  the  holding  in 
that  case,  we  are  not  disposed  to  follow  it. 

Appellant,  in  support  of  his  position,  also 
directs  our  attention  to  the  case  of  In  re 
People  V.  Ah  Choy,  1  Idaho,  317,  where  the 
court  said : 

"Tn  the  examination  of  this  case,  we  do  not 
find  that  the  question  of  guilt  was  in  the  least 
dependent  upon  evidence  of  flight,  or  that  such 
evidence  was  given  upon  the  trial  to  influence 
the  jury  to  find  the  defendant  guilty  of  the 
crime  with  which  he  stands  charged.  Such 
proof  in  a  case  like  this,  when  the  fact  that  the 
defendant  struck  the  fatal  blow  is  clear,  indis- 
putable, and  undisputed,  is  useless.  Evidence 
of  flight  by  the  defendant,  who  admits  that  he 
took  the  life  of  the  deceased,  cannot  be  resorted 
to  for  the  purpose  of  fixing  the  crime,  or  the 
grade  of  the  crime.  Such  evidence  may  very 
properly  be  resorted  to  for  the  purpose  of  deter- 
minin);  who  did  the  act;  but  when  the  evidence 
of  striking  the  blow  is  positive,  admitted  by  the 
defendant  and  his  counsel,  evidence  that  he  im- 
mediately ran  from  the  place  where  he  had  taken 
the  life  of  tlie  deceased  certainly  could  have  no 
effect  in  the  minds  of  the  jury  in  determining 
the  grade  of  the  offense.  Such  evidence  is  only 
useful  to  unfold  secrecy  and  point  to  the  one 
who  did  the  act" 

Appellant  also  cites  us  to  8  R.  C.  L.  192. 
where,  after  stating  the  general  rule  that 
flight  may  be  shown  as  a  circumstance  tend- 
ing to  indicate  guilt,  and  may  be  considered 
by  the  Jury  with  other  circumstances  tend- 
ing to  connect  the  defendant  with  the  com- 
mission of  the  crime,  to  authorize  the  infer- 
ence of  the  guilt  of  defendant,  the  corpus 
delicti  being  proven,  it  Is  said: 

"This  rule  has  been  limited,  however,  to  cases 
where  the  guilt  of  the  defendant  is  sought  to  be 
established    by   circumstantial   testimony." 

The  only,  authority  cited  In  support  of  this 
statement  Is  the  case  of  Williams  v.  State, 
43  Tex.  182,  23  Am.  Rep.  590.  The  court 
In  this  Texas  case  supports  its  conclusion  by 
reference  to  Roscoe  on  Cilm.  Evld.  17,  and 
as  supporting  the  opposing  views  cites  Porter 
V.  State,  2  Ind.  (2  Cart.)  435;  Whaley  v. 
State,  11  Ga.  123;    Dean  t.  Com.,  4  Grat 


(Va.)  S41;  Fanning  t.  State,  14  Mo.  386- 
questioning  whether  these  authorities  can 
be  supported  on  principle.  The  general  rule 
in  this  connection  is  thus  stated  in  2  Jones, 
Com.  on  Evld.,  289: 

"Any  indications  which  show  or  tend  to  show 
a  consciousness  of  guilt  by  a  person  suspected 
or  charged  with  crime  or  wrongdoing,  who  may 
after  such  indicatione  be  suspected  or  charged, 
are  admissible  evidence  against  him.  Thus 
flight,  living  under  an  assumed  name,  attempt  to 
escape,  resistance  to  arrest,  concealment,  fail- 
ure to  appear  for  trial  when  under  bonds,  are 
all  facts  which  ma^  tend  to  show  consciousness 
of  guilt,  and  are  m  common  practice  received 
in  ovidence  as  relevant" 

This  statement  of  the  general  principle 
Is  supported  by  the  citation  of  a  large  number 
of  authorities,  to  which  we  only  desire  to 
briefly  refer.  One  of  the  authorities  cited 
is  that  of  Allen  v.  United  States,  164  U.  S. 
492,  17  Sup.  Ct.  154,  41  L.  Ed.  528.  This 
case  was  submitted  to  Uie  Supreme  Court 
of  the  United  States  on  two  former  occa- 
sions, and  by  reference  to  the  earliest  report 
of  the  case  In  150  U.  S.  552,  14  Sup.  Ct 
196,  37  L.  Ed.  1179,  it  Is  found  that  the  hom- 
icide was  sought  to  be  Justified  by  the  defend- 
ant, and  grew  out  of  an  affray  in  the  pres- 
ence of  witnesses,  so  that  there  could  be  no 
question,  and  was  no  question,  as  to  the  per- 
petrator of  the  offense.  While  It  does  not 
appear  that  any  objection  was  made  to  the 
consideration  of  the  element  of  flight  In  the 
case,  where  Justification  on  the  plea  of  self- 
defense  was  Interposed,  nevertheless  the  court 
recognized  the  rule  that  the  flight  of  the  ac- 
cused is  competent  evidence  against  him,  as 
having  a  tendency  to  establish  guilt,  and 
held  that  an  Instruction  to  that  effect  was  not 
error.  The  case  was  before  the  Supreme 
Court  of  the  United  States  several  times,  and 
the  contention  now  made  by  appellant  in  the 
present  case  was  not  at  any  time  interposed. 

A  case  closely  analogous  to  the  present  one 
Is  also  cited  in  support  of  the  general  rule 
above  referred  to,  that  of  People  v.  Flannelly, 
128  Cal.  83,  60  Pac  670.  The  defendant  in 
the  case  referred  to  was  convicted  of  mur- 
der in  the  first  degree,  and  rested  his  case 
upon  the  claim  that  the  act  was  done  In  self- 
defense.  The  Supreme  Court  of  California 
said  In  its  opinion: 

"The  acts  of  defendant  indicating  flight  after 
the  killing,  and  also  showing  resistance  to  ar- 
rest by  the  peace  officer,  are  clearly  admissible. 
Such  character  of  evidence  has  always  been 
held  admissible.  Flight  is  a  circumstance  tend- 
ing in  some  degree  to  show  guilt,  and  so  like- 
wise is  resistance  to  arrest.  The  law  declares 
as  a  rule  of  evidence  that  it  is  more  probable 
a  guilty  man  will  flee  from  the  scene  of  crime 
than  an  innocent  one,  and  that  an  innocent  man 
is  less  liable  to  resist  arrest  than  a  guilty  one. 
'The  conduct  of  a  person  charged  with  crime 
immediately  after  the  commission  is  always  the 
proper  subject  of  inquiry.  If  he  attempts  to 
run  away,  or  hide,  and  evade  the  peace  officer,  it 
is  a  circumstance  proper  to  go  to  the  jury.' 
Rice,  Ev.  p.  503.  And  this  rule  is  equally 
sound,  even  though  the  resistance  to  arrest  is 
of  such  a  kind  as  to  amount  to  the  commission 
of  another  crime.  This  character  of  evidence 
is  introduced  and   admissible,   as  declared   bj 
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some  of  tbe  law  writera,  for  the  purpose  of 
ahowing  a  guilty  mind.  Here  it  is  clearly 
competent  and  admissible,  as  showing  conduct 
ioconRi8t(>nt  witb  the  claims  of  defendant  that 
he  killed  his  father  in  self-defense." 

The  Supreme  Court  of  Missouri,  in  the  case 
of  Stnte  V.  Garrison,  147  Mo.  548,  49  S.  W. 
508,  held  that: 

"No  error  was  committed  in  refusing  to  strike 
out  the  testimony  of  the  witness  Dillineham  to 
the  eflfect  that  the  defendant  escaped  from  the 
jail  nf  riatte  county  in  September,  1897,  al- 
thourh  defendant  may  have  never  denied  the 
killing  as  claimed  by  bim.  The  state  was  not 
restricted  to  any  one  mode  or  line  of  evidence 
in  proving  its  case,  and  in  so  doing  had  the 
right  to  resort  to  any  legal  evidence  at  its  com- 
mand; and  as  flight  by  a  person  guilty  of 
crime  in  order  to  avoid  arrest  always  raises  a 
presumption  of  guilt,  such  evidence  was  proper- 
ly admitted  for  that  purpose,  notwithstanding 
his  guilt  might  have  been  sufficiently  proved  by 
other  evidence.  State  v.  Marshall.  115  Mo.  383 
[22  S.  W.  452]:  State  ▼.  Brooks,  92  Mo.  542 
r5  R.  W.  257.  330]:  Stnte  v.  King,  78  Mo.  555; 
State  V.  Walker  98  Mo.  95  (9  S.  W.  646,  11 
S.  W.  IISSI." 

In  2  Chamberlayne's  Mod.  Law  of  Evld. 
1773.  it  Is  said: 

"Tender  the  more  rational  system  of  later 
times,  the  feet  of  flight  is  merely  a  circumstance 
tending  to  extablish  consciousness  of  guilt" 

See,  also,  Territory  v.  Lucero,  16  N.  M. 
652.  120  rac.  304,  39  L.  R.  A.  (N.  S.)  58;  Un- 
derhlll  on  Crim.  Evld.  |  118;  Blashfleld's  In- 
structions to  Juries,  I  277 ;  6  Encyc.  of  Evid. 
701-702 ;  2  Wharton's  Crlm.  Blvld.  {  750. 

The  best  statement  of  the  principle  govern- 
ing the  admission  of  evidence  of  flight  which 
we  bave  found,  and  which  we  adc^t  as  cor- 
rect statement  of  the  law,  is  to  be  found  In 
12  Cyc  395,  viz.: 

"The  flight  or  concealment  of  the  accused 
raises  no  presumption  of  law  that  he  is  guilty, 
but  it  is  a  fact  which  may  be  considered  by  the 
jury,  and  from  which  they  may  draw  an  in- 
ference, in  connection  with  other  circumstances, 
and  in  the  absence  of  an  explanation  of  the  rea- 
sons or  motives  which  prompted  it,  that  he  is 
guilty,  and  evidence  uf  flight  or  concealment  is 
admissible,  whether  the  other  evidence  of  guilt 
be  direct  or  circumstantiaL'* 

It  is  to  be  observed,  upon  examination  of 
the  authorities  supporting  this  statement  of 
the  law,  that  the  case  of  Williams  v.  State, 
43  Tex.  182,  23  Am.  Rep.  500,  reUed  upon  by 
appellant  In  this  connection,  was  departed 
from  in  the  case  of  Blake  v.  State,  3  Tex. 
App.  581. 

lt-1 1  ]  The  next  assignment  of  error  Is  that 
the  court  erred  In  giving  instruction  No.  4. 
This  instruction  was  as  follows: 

"The  statutes  of  the  state  of  New  Mexico  de- 
fine murder  in  the  first  and  second  degrees  as 
foUows." 

Then  In  the  precise  language  of  the  stat- 
ute the  court  defined  murder  In  the  first  and 
second  degrees.  It  Is  contended  by  appel- 
lant that  the  Jury  was  misled  by  the  Instruc- 
tion, as  there  was  no  necessity  of  Including 
In  the  Instruction  elements  of  the  crime  of 
murder  which  were  not  included  In  the  in- 
dictment. The  only  grounds  upon  which  this 
assignment  is  presented  are  the  alleged  tend- 
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ency  of  the  Instruction  to  mislead  or  confuse 
the  jury  and  that  the  instruction  should  al- 
ways be  confined  to  the  issue  presented  by 
the  pleading  and  the  evidence.  Appellant 
cites  38  Cyc.  1602,  1612,  In  support  of  this 
contention;  both  principles  of  law,  however, 
being  well  established.  Neither  contention 
of  appellant,  however,  reaches  the  real  ques- 
tion involved,  which  is,  when  the  offense  Is 
statutory,  whether  the  crime  charged  may  be 
defined  in  the  exact  words  of  the  statute.  It 
has  been  held  in  several  Texas  cases  that  in 
reading  the  statute  It  is  error  for  the  court  to 
read  that  portion  thereof  which  does  not  de- 
fine the  crime  charged,  but  defines  another 
distinct  crime,  unless  be  expressly  limits  the 
application  of  the  statute  to  the  charge  in 
the  indictment  See  Jones  v.  State,  22  Tex. 
App.  680,  S  S.  W.  478 ;  Simons  v.  State  (Tex. 
Cr.  App.)  34  S.  W.  C19;  Hurgrave  v.  «itite 
(Tex.  Cr.  App.)  30  S.  W.  444.  Examination 
of  these  cases  discloses  that  there  is  a  ques- 
tion as  to  their  applicability  to  the  facts  of 
the  case  at  bar,  by  reason  of  the  fact  that 
only  one  crime  is  here  involved,  that  of  mur- 
der, although  the  statute  covers  different  cir- 
cumstances under  which  the  crime  may  arise. 
Immediately  after  the  crime  was  defined  in 
instruction  No.  4,  the  court  proceeded  to 
point  out  in  instruction  No.  6  what  must  be 
proven  to  the  satisfactlou  of  the  Jury,  and  be- 
yond a  reasonable  doubt,  to  constitute  the 
crime  of  murder.  Iiv  instruction  No.  6  the 
court  continued  in  the  following  language: 

"If  you  believe  that  each  and  all  of  the  ma- 
terial allegations  in  the  indictment  of  this  case, 
as  above  outlined  to  you,  have  been  established 
by  the  evidence  to  your  satisfactiun  and  l)e- 
yond  a  reasonable  doubt,  then  it  will  be  your 
duty  to  find  the  defendant  guilty  of  murder  in 
the  first  degree  as  charged  in  the  indictment" 

It  is  therefore  clearly  apparent  that  the 
court  limited  Its  instruction  upon  the  subject 
of  murder  to  the  allegations  of  the  indict- 
ment, and  even  under  the  Texas  rule,  if  it 
were  to  be  applied  in  this  case,*  there  would 
be  no  error  by  reason  of  the  fact  that  the 
instructions  must  be  read  as  a  whole.  In  the 
case  of  State  v.  Ellison,  19  N.  M,  428,  144 
Pac.  10,  this  court  held  in  effect  that  instruc- 
tions to  the  Jury  are  to  be  considered  as  a 
whole,  and  where,  so  considered,  they  fully 
protect  the  defendant,  he  cannot  complain. 
We  therefore  find  no  error  in  the  giving  of 
instruction  No.  4. 

The  next  alleged  error  presented  for  our 
consideration  by  the  brief  of  appellant  has  to 
do  with  the  court's  instruction  No.  11,  or  so 
much  thereof  as  undertakes  to  define  pre- 
meditated malice  aforethought.  In  this  con- 
nection the  court  said: 

"Premeditated  malice  aforethought  is  where 
the  intention  to  unlawfully  take  human  life  is 
deliberately  formed  in  the  mind,  and  that  inten- 
tion thought  of  before  the  fatal  deed  is  done. 
There  need  be  no  appreciable  space  of  time  be- 
tween the  formation  of  the  intention  and  the 
killing  itself.  It  is  only  necessary  thRt  the  net 
of  kiUiug  l>e  preceded  by  a  concurrence  of  the 
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win,  deUberstion,  and  premeditation  on  tlie  part 
of  the  slayer." 

Tlie  objection  offered  to  tbls  instruction  by 
the  defendant  at  the  trial  was  that  the  defini- 
tion was  erroneous,  in  that  it  declared  that 
there  need  be  no  appreciable  space  of  time 
between  the  formation  of  the  Intent  and  the 
act.  Appellant  cites  In  support  of  this  argu- 
ment 1  Wharton's  Criminal  Lew  (lltb  ESd.) 
§  151,  which  is  as  follows: 

"It  is  constantly  laid  down  that  the  intent  at 
the  time  of  action  is  enon^b.  It  is  not  meant 
to  assert  by  this  that  a  person  who,  under  a 
sadden  impulse,  kills  another,  is  guiity  of  mur- 
der. To  say  this  would  be  unwarranted,  for 
the  reason  that  we  have  no  means  of  saying 
that  a  particular  impulse  is  sudden.  What  we 
have  a  right,  however,  to  say,  and  what  the  law 
means  b^  this  maxim  to  say,  is  this:  That  when 
a  homicide  is  committed  with  weapons  indicat- 
ing design,  then  it  is  not  necessary  to  prove 
that  such  design  existed  at  any  definite  period 
before  the  fatal  blow.  From  the  very  fact  of 
a  blow  being  struck  we  have  a  right  to  infer 
(as  a  presumption  of  fact,  but  not  of  law)  that 
the  blow  was  intended  prior  to  the  striking,  al- 
though it  may  be  at  a  period  of  time  inappre- 
ciably distant." 

We  dte  tills  section  in  full  because  It  does 
not  sustain  the  position  of  appellant,  but  does 
disclose  that  intent  at  the  time  of  the  act  is 
considered  8u£9cient,  and  that  this  intent 
may  be  presumed  to  exist  from  the  very  fact 
that  the  blow  was  strucii  with  an  intent  ex- 
istent prior  to  the  act  of  striking,  although 
for  a  period  of  time  inappreciably  distant 
In  State  v.  McPherson,  114  Iowa,  492,  87  N. 
W.  421,  the  court  said: 

"It  is  well  settled  that,  if  the  intent  to  take 
life  is  executed  after  deliberation  and  premedi- 
tation, though  but  for  a  moment  or  an  instant, 
the  crime  may  be  murder  in  the  6rst  degree." 

See,  also,  Fahnestock  v.  State,  23  Ind.  231 ; 
Howard  v.  State  (Tex.  Cr.  App.)  58  S.  W.  77 ; 
Robinson  v.  State,  71  Neb.  142,  98  N.  W.  694. 

We  agree  with  the  rule  of  the  Supreme 
Court  of  Iowa  In  the  McPherson  Case,  and 
adopt  It  as  a  correct  statement  of  the  law 
applicable  to  this  assignment  of  error. 

It  Is  argued  that  the  court  erred  in  refus- 
ing to,  give  defendant's  instruction  No.  7  on 
the  law  relative  to  Justifiable  homicide.  It 
is  contended  that  the  tendered  lnstructl<Mk 
No.  7  should  have  been  given.  In  lieu  of  in- 
struction No.  18  given  by  the  court,  for  the 
reason  that  the  latter  instructioD  ignored  the 
provision  of  the  law  relative  to  Justifiable 
homicide,  to  the  effect  that  if  there  was  rea- 
sonable ground  to  apprehend  a  design  to  take 
life  or  inflict  bodily  harm,  an'd  there  being 
Imminent  danger  of  such  design  being  ac- 
complished, the  killing  is  Justifiable  under 
the  provisions  of  the  statute  defining  Justifi- 
able homicide,  and  that  the  court  wholly  fail- 
ed to  deiflne  the  law  tn  said  instruction  No. 
18.  Appellant,  however,  in  this  contention 
overlooks  the  court's  instruction  Not.  19, 
wherein  the  court  said  that  a  person  who  is 
attacked  Is  entitled  to  Judge  of  the  danger  to 
himself  from  the  conditions  and  circumstanc- 
es as  then  surrounding  him,  and  if  as  a  rea- 
s<«able  man  be  believes  that  he  is  then  and 


there  In  danger  of  death  or  bodily  harm,  be 
is  entitled  to  act  upon  the  conditions  and 
drcumstancea  as  they  ai^iear  to  him,  the 
court  further  says: 

"It  is  not  necessary  that  there  l>e  real  or  ac- 
tual danger,  but  there  must  be  such  conditions 
and  circumstances  surrounding  the  defendant 
as  would  cause  a  reasonable  man  to  believe  in 
good  faith  that  actual  or  apparent  danger  to 
life  or  body  existed  at  the  time." 

The  court  also  said  in  instruction  No.  18 : 
"If  you  lielieve  that  the  defendant,  Juan 
Rodriguez,  was  assaulted  by  the  deceased,  Mon- 
roe Cartwright,  and  in  such  manner  as  to  cause 
the  defendant  to  believe,  and  he  did  believe,  that 
he  was  in  imminent  danger  of  losing  his  life 
or  suffering  great  bodily  harm  at  the  hands  of 
the  deceased,  Monroe  Cartwright,  unless  he 
killed  him,  and,  wliile  so  beUering,  be  icilled 
the  deceased,  the  defendant  is  entitled  to  invoke 
the  law  of  self-defense." 

Taking  these  two  instructions  together, 
and  we  have  pointed  out  the  instructions 
must  be  considered  as  a  whole,  we  do  not 
believe  the  contention  of  appellant  is  well 
taken.  The  territorial  Supreme  Court  held, 
in  the  case  of  Territory  t.  Pierce,  16  N.  M. 
10,  113  Pac.  501,  that: 

"It  is  not  error  to  refuse  a  requested  instruc- 
tion, even  if  correct  in  law,  if  the  instructions 
given  by  the  court  on  its  own  motion  fully  cover 
the  law  of  the  case." 

This  holding  has  been  followed  in  other 
cases  not  necessary  to  be  cited,  and  is  a  well- 
established  principle  in  thla  Jurisdiction. 

The  next  alleged  error  complained  of  Is 
that  the  court  Improperly  refused  defend- 
ant's requested  Instruction  No,  4,  which  was 
in  the  following  language: 

"It  is  incumbent  upon  the  state  to  establish 
the  guilt  of  the  defendant  of  some  offence  em- 
braced within  the  indictment,  to  the  exclusion 
of  every  reasonable  doubt  in  the  minds  of  each 
of  you.  before  you  can  return  a  verdict  of 
guilty. " 

It  is  argued  that  It  is  reversible  error  upon 
the  part  of  the  trial  court  to  refuse  to  give 
the  foregoing  instmctioii.  This  contention 
finds  some  support  In  authority.  In  Hale  v. 
State,  122  Ala.  85,  26  South.  236,  it  was  held 
to  be  reversible  error  to  refuse  an  Instruc- 
tion similar  to  the  one  here  requested.  An 
examination  of  that  case,  however,  discloses 
that  the  court  apparently  refused  to  give  any 
instructions  upon  reasonable  doubt,  anU  in 
so  far  as  the  opinion  of  the  court  is  concern- 
ed it  does  not  appear  that  any  instruction 
upon  this  subject  was  given.  In  an  earlier 
Alabama  Case,  Lewis  v.  State,  121  Ala.  1,  25 
South.  1017,  a  requested  instruction  that, 
unless  each  and  every  one  of  the  Jury  Is  sat- 
isfied of  the  defendant's  guilt  to  a  moral 
certainty  and  beyond  all  reasonable  doubt, 
they  cannot  convict  him,  and  if  they  did  con- 
vict him  without  each  and  every  one  of  them 
being  so  satisfi.ed,  then  they  violated  their 
oaths,  is  calculate<d  to  impress  the  mind  of 
the  Juror  with  the  idea  that  his  verdict  must 
be  reached  and  adhered  to  without  delibera- 
tion with  his  fellow  Jurors,  and  to  forbid  a 
Juror  to  favor  a  verdict  of  guilty  because  an- 
other Juror  may  have  a  reasonable  doubt. 
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for  which  reasons  the  requested  instruction 
was  held  properly  refused.  In  a  later  Ala- 
bama decision,  Mitchell  ▼.  State,  129  Ala.  23, 
30  South.  348,  a  homicide  case,  the  Judgment 
of  conviction  was  reversed  because  the  trial 
court  refused  to  give  a  similar  Instruction. 
Tills  seems  to  be  what  is  referred  to  as  the 
"Alabama  rule."  In  Cook  v.  State,  46  Fla. 
20.  35  South.  665,  also  a  homicide  case,  the 
defendant  requested  the  following  instruc- 
tion, which  was  refused.  The  court,  quoting 
the  following  instruction,  said: 

"  'Before  the  jury  can  convict  the  defendant, 
the  evidence  must  be  so  strong  as  to  convince 
each  juror  of  bis  guilt  beyond  a  reasonable 
doubt:  and  if,  after  considering  nil  the  evidence, 
a  single  juror  has  a  reasonable  doubt  as  to  the 
defendant's  guilt,  arising  out  of  any  part  of 
the  evidence,  then  the  jury  cannot  convict  him.' 
This  instruction  seems  to  have  been  taken  ver- 
batim from  Mitchell  v.  State,  129  Ala.  23,  30 
South.  348,  where  it  is  approved.  The  first 
proposition  of  this  instruction,  that  each  juror 
must  be  convinced  beyond  a  reasonable  doubt, 
vas  considered  in  Barker  v.  State,  40  Fla.  178, 
24  South.  69.  Decisions  of  the  Supreme  Courts 
of  Iowa  and  Washington  are  cited  to  the  effect 
that  sucb  an  instruction  need  not  be  given.  De- 
cisions from  Kansas  and  Indiana  are  cited  to 
the  effect  that  it  is  reversible  error  not  to  charge 
that  if  any  one  of  the  jury,  after  having  con- 
sidered all  of  the  evidence  in  the  case,  and  after 
consultation  with  his  fellow  jurymen,  should  en- 
tertain a  reasonable  doubt  of  the  defendant's 
guilt,  the  jury  could  not  find  the  defendant 
guilty.  The  Alabama  rule  Is  also  referred  to. 
But  the  court  in  this  case  held  that,  inasmuch 
as  a  proper  charge  on  reasonable  doubt  bad  been 
pven  to  the  jury,  there  was  no  just  ground  for 
inference  that  error  was  committed,  or  any  in- 
jury done  the  accused,  by  a  refusal  to  give  the 
farther  charge  requested.  In  Davis  v.  State,  63 
Ohio  St.  173,  57  N.  E.  1009,  the  trial  court 
was  requested  to  charge  the  jury  that  each 
juror  most  be  convinced  be,vond  a  reasonable 
doubt  of  the  guilt  of  the  defendants,  before 
uniting  on  a  verdict  of  guilty.  The  court  re- 
fused to  give  this  charge,  but  did  charge  that 
the  jury  must  be  convinced  beyond  a  reason- 
able doubt  before  findinir  the  defendants  guilty. 
The  Supreme  Court  held  that  the  proper  in- 
struction was  given,  and  the  charire  asked  for 
was  properly  refused.  It  says:  "The  request, 
as  asked,  would  seem  to  invite  an  acquittal,  or 
at  least  a  disagreement,  and  was  therefore  mis- 
leading. It  is  true  that  each  juror  must  be 
convinced  of  the  guilt  of  the  defendant,  before 
uniting  on  a  verdict  against  him,  and  this  is 
generally  understood:  but  it  is  equally  true  that 
each  should  confer  with  his  fellows,  and  listen 
to  what  thev  have  to  urge  in  weighing  the  evi- 
dence, whether  it  be  for  or  against  an  acquittal, 
and  not  obstinately  stand  upon  his  own  opinion 
in  the  matter.'  The  request  asked  and  refused 
by  the  court  would  tend  to  such  a  result. 
•  •  •  The  verdict  should  be  the  intelligent 
consensus  of  the  whole  jury,  arrived  at  upon  the 
evidence  beyond  a  reasonable  doubt.  It  should 
be  addressed  as  an  entity,  nnd  not  as  separate 
individuals.  If  the  accused  is  in  doubt  as  to 
whether  the  verdict  is  that  of  ench  juror,  his 
remedy  is  to  have  it  polled  before  it  separates.'  " 

[12]  We  have  quoted  at  large  from  the 
foregoing  opinion,  because  it  reviews  ail  the 
decisions  which  we  are  able  to  find,  or  to 
which  our  attention  has  been  directed.  In 
support  of  the  opposing  views  as  to  the  pro- 
priety of  the  trial  court's  refusal  to  give  a 
requested  instruction  similar  to  the  one  ask- 
ed in  this  case.    The  reasoning  of  the  opin- 


ion would  seem  clearly  to  negative  a 
slty  for  giving  an  instmction  of  this  diaiao- 
ter  where  the  court  has  given  a  charge  cor- 
rectly defining  "reasonable  doubt,"  and  in  O^e 
case  at  bar  the  court,  by  its  instruction  No. 
25,  correctly  defined  "reasonable  doubt,"  us- 
ing the  following  language: 

"You  are  Instructed  that  a  reasonable  doubt 
is  such  a  doubt  as  would  cause  a  reasonable  and 
prudent  man,  in  the  graver  and  more  important 
affairs  of  life,  to  pause  and  hesitate  to  act  upon 
the  truth  of  the  matter  charged.  But  a  reason- 
able doubt  is  not  a  mere  possibility  of  inno- 
cence, nor  a  caprice,  shadow,  or  speculation  as 
to  the  innocence,  not  arising  out  of  the  evidence 
or  the  want  of  it.  You  should  carefully  weigh 
and  consider  the  evidence,  and  bring  to  bear 
upon  it  the  exercise  of  common  sense  and  judg- 
ment as  reasonable  men,  and  if,  after  consid- 
ering all  the  evidence,  you  can  say  that  you 
have  an  abiding  conviction  of  the  truth  of  the 
charge,  then  you  are  satisfied  beyond  a  reason- 
able doubt." 

Furthermore,  it  appears,  from  the  several 
instructions  of  the  trial  court,  that,  after 
defining  murder  in  the  first  and  second  de- 
grees and  manslaughter,  the  Jury  was  in- 
structed that.  In  order  to  find  the  defendant 
guilty  of  either,  the  state  must  prove  to  the 
jury's  satisfaction  and  beyond  a  reasonable 
doubt  the  pertinent  facta  included  within  the 
definition  of  the  crime.  It  would  thus  peem 
to  be  clear  that  the  trial  court  had  so  thor- 
oughly covered  the  matter  that  the  jury 
could  not  have  been  misled,  and  we  there- 
fore conclude  that,  when  the  Judge  has  giv- 
en in  a  charge  the  correct  definition  of  rea- 
sonable doubt,  it  is  not  error  to  refuse  to  in- 
struct the  Jury  that  it  is  incumbent  upon  the 
state  to  establish  the  gnilt  of  the  defendant 
of  some  offense  embraced  within  the  indict- 
ment, to  the  exclusion  of  every  reasonable 
doubt  in  the  mind  of  each  of  the  Jury,  bef(M% 
a  verdict  of  guilty  can  be  returned,  and  that 
the  minds  of  each  and  all  of  the  jury  must 
concur  in  the  verdict,  and,  if  any  one  of  the 
Jury  has  a  reasonable  doubt  as  to  whether 
the  defendant  was  justified  or  excused  in 
what  he  did,  the  Jury  cnnnot  convict 

It  is  argued  that  the  court  erred  in  refus- 
ing defendant's  requested .  instruction  No.  1 
and  giving  in  lieu  thereof  his  instruction  No. 
12  on  the  subject  of  malice.  It  is  contended 
that  the  instruction  as  given  Ignored  the 
question  that  it  is  the  unlawful  use  of  the 
deadly  weapon  from  which  malice  may  be 
implied,  and  not  the  use  of  the  deadly  weap- 
on, as  a  deadly  weapon  may  be  used  in  self- 
defense,  but  that  it  is  the  unlawful  use  only 
of  such  deadly  weapon  from  which  the  law 
presumes  malice.  The  requested  instruction 
No.  1  was  as  follows: 

"Malice  may  be  implied  from  the  unlawful  use 
of  a  deadly  weapon,  not  from  the  mere  circum- 
stance that  a  deadly  weapon  is  used,  because  a 
man.  may  use  it  in  self-defense,  but  it  is  the 
unlawful  use  of  the  deadly  weapon,  whereby 
life  is  taken,  from  which  the  law  presumes 
malice." 

No  authority  is  cited  in  support  of  appel- 
lant's position,  but  we  find  that  the  requested 
instruction  was  given  in  the  case  of  State  v. 
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Foster,  66  S.  C.  4G0,  45  S.  E.  1,  and  in  the 
case  referred  to  the  Instruction  was  lield  to 
be  a  proper  on&  An  examination  of  tbe 
opinion  in  tliis  c^se,  Iiowerer,  does  not  dis- 
close tbat  any  other  instruction  upon  tlie  sub- 
ject of  malice  was  given,  wtiile  in  tbe  case  at 
bar  it  appears  that  the  court  properly  in- 
structed both  as  to  express  and  implied  mal- 
ice in  instruction  No.  11,  find  in  instruction 
No.  12  more  fully  dealt  with  the  subject  in 
the  following  language: 

"You  are  instructed  that  in  case  of  homicide 
it  is  not  always  possible  necessary  tbat  express 
malice  be  established  by  the  evidence.  Malice 
may  be  implied  from  the  circumstances,  acts, 
and  language  of  the  parties  at  the  time  of  the 
killing,  and  from  the  means  used  to  accompliKb 
tbe  homicide.  The  question  of  whether  or  not 
there  was  malice  is  to  be  determined  by  the  jury, 
ae  any  other  material  element  in  tbe  case,  be- 
yond a  reasonable  doubt,  and  in  deciding  tbat 
issue  you  may  take  into  consideration  all  the 
facts  and  circumstances  surrounding  tbe  case, 
the  language  and  acts  of  the  defendant,  if 
any,  the  means  by  which  the  homicide  was  com- 
mitted, and  any  other  fact  and  circumstance 
which,  in  your  opinion,  throws  light  upon  tbe 
question  of  malice." 

We  believe,  therefore,  that  the  Instruction 
fully  covered  the  question  of  malice,  and  that 
no  prejudice  arose  of  which  tbe  appellant 
can  be  beard  to  complain.  This  question  is 
fully  dealt  with  in  Wharton's  Crim.  Evld.  i 
764.  As  we  have  already  pointed  out  in  this 
opinion,  where  the  charges  as  given  are  cor- 
rect, it  Is  not  error  to  refuse  an  instruction 
upon  the  same  subject,  even  though  the  re- 
fused instruction  correctly  states  the  law. 
Aside  from  this,  we  do  not  believe  that  ap- 
pellant's objection  is  well  taken.  While  it 
is  true  tbat  the  court  said  that  malice  may 
be  implied  from  the  circumstances,  acts,  and 
language  of  the  parties  at  the  time  of  the 
killing,  and  from  the  means  used  to  accom- 
plish the  homicide,  the  court  further  said,  in 
its  instruction  No.  11,  that  malice  is  implied 
when  the  killing  is  done  without  any  consid- 
erable provocation,  or  when  all  the  circum- 
stances of  the  Idlling  show  a  wicked  and 
malignant  heart.  It  would  be  hardly  fair  to 
permit  tbe  appellant  to  carve  out  one  state- 
met)t  from  an  Instruction,  and  predicate  an 
assumption  upon  it  which  the  instruction  or 
Instructions  as  a  whole  do  not  Justify.  We 
find  no  error  In  this  assignment. 

It  is  last  urged  by  the  appellant  that  the 
court  erred  iu  refusing  defendant's  requested 
instruction  No.  6,  and  in  giving  in  lieu  there- 
of its  instruction  No.  25,  for  the  reason  that 
the  requested  instruction  is  a  full  and  com- 
plete declaration  of  the  law  on  the  subject  of 
reasonable  doubt  and  the  given  instruction  in- 
correct, in  that  the  court  said: 

"You  are  instructed  that  a  reasbnable  doubt 
is  such  a  doubt  as  would  cause  a  reasonable 
and  prudent  man,  in  the  graver  and  more'  im- 
portant affairs  of  life,  to  pause  and  hesitate  to 
act  upon  the  truth  of  the  matter  charged" 

— whereas,  the  law  ■  is  that  a  reasonable 
doubt  is  such  a  doubt  as  would  cause  a  rea- 


sonable and  prudent  man  to  pause  and  hesi- 
tate to  act  upon  the  more  important  and 
graver  tilings  pertaining  to  bis  own  affairs, 
and  not  upon  the  truth  of  the  matter 
charged. 

A  further  objection  to  the  instruction  is 
urged,  which  we  deem  It  unnecessary  to  par- 
ticularly refer  to.  Upon  comparison  of  in- 
struction No.  25,  as  given  by  the  court,  with 
the  instruction  approved  in  the  case  of  State 
V.  Perkins,  21  N.  M.  135,  153  Pac.  258,  we 
find  that  the  approved  Instruction  in  the  Per- 
kins Case  is  in  the  identical  language  of  in- 
struction No.  25  given  by  t'le  court  This  In- 
struction, therefore,  having  heretofore  re- 
ceived our  approval,  we  conclude  tbat  the 
court  was  not  in  error  in  giving  the  Instruc- 
tion complained  of. 

The  Judgment  of  the  trial  court  Is  therefore 
affirmed;  and  It  is  so  ordered. 

PARKER  and  ROBERTS,  JJ.,  concur. 

^^^  (23  N.  U.  82) 

H.  B.  CARTvVRIGHT  &  BRO.  et  aL  v.  UNIT- 
ED STATES  BANK  &  TRUST  CO.  et  aL 
CARTWRIGHT   et   al.   v.    SAME.     H.   B. 
CARTWRIGHT  &  BRO.  v.  SAME. 
(Nos.  1986-1988.) 

(Supreme  Court  of  New  Mexico.    Aug.  25, 1917.) 

(Syllabui  hv  the  Court.) 

1.  Trusts  «s>21(l),  25(1)— Cbeation— Requi- 
sites. 

There  is  no  particular  formality  required  or 
necessary  in  the  creation  of  a  tr..st.  AU  that 
is  required  is  written  evidence  supplying  every 
essential  detail  of  the  trust.  Any  agreement 
or  contract  in  writing,  made  by  a  person  having 
the  power  of  disposal  over  property,  whereby 
such  person  agrees  or  directs  that  a  particular 
parcel  of  property  or  a  certain  fund  shall  be 
held  or  dealt  with  in  a  particular  manner  for 
the  benefit  of  another,  in  a  court  of  equity  raises 
a  trust  in  favor  of  such  person  claiming  under 
him  voluntarily  or  with  notice. 

2.  CoBPOBATioNS  ®=»314(1),  550(7)  —  Tbust 
FOB  Cbeditobs  —  Cbiation  —  Objection  bt 
Tbubtee. 

Where  a  corporation  in  failing  circumstanc- 
es, by  an  agreement  in  writing,  executed  under 
seal,  transfers  to  another  corporation  as  trus- 
tee all  its  property  and  assets,  and  said  agree- 
ment provides  that  such  corporation  trustee 
shall  convert  such  assets  into  cash  within  a 
period  of  three  years  and  distribute  same  to 
Its  creditors,  and  any  balance  remaining  to  its 
stockholders,  such  an  agreement  creates  a  trust 
in  favor  of  tbe  creditors  accepting  the  same,  and 
it  is  immaterial  that  such  an  agreement  con- 
tained a  provision  giving  to  the  creator  of  the 
trust,  tbe  trustee,  and  a  third  party  the  power 
to  make  other  and  different  arrangements  rela- 
tive to  a  certain  specified  piece  of  real  estate,  in 
case  it  became  necessary,  where  thereafter  the 
three  parties  named  by  a  subsequent  arrange- 
ment caused  the  legal  title  to  said  real  estate  to 
be  conveyed  to  such  trustee  and  all  parties  there- 
after treated  such  real  estate  as  constituting  a 
portion  of  the  trust  estate,  and  a  director  of 
the  trustee  corporation  under  such  circumstances 
will  not  be  heard  to  say  that  the  corporation,  of 
which  lie  was  a  director,  was  not  acting  as  a 
trustee  for  the  creditors  of  the  creator  of  the 
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trust,  where  his  object  in  so  doing  is  to  enable 
him  to  reap  a  benefit  from  his  dealings  with 
the  trust  property  with  his  fellow  directors. 

8.   COBPOSATIONS      «=»314(1)    —    COBFORATION 

TKU8TEB— Individual  Profit. 

Where  a  corporation  trustee  acts  upon  the 
assumption  that  certain  real  estate  is  a  part  of 
the  trust  estate,  a  director  of  such  corporation 
will  not  be  heard  to  say  that  it  was  not  m  order 
that  he  may  retain  a  profit  made  in  dealing  with, 
such  property. 

4.  Tbtjsts  ^=41— Acceptance  by  Benefici- 
ary—Presumption. 

The  acceptance  by  a  beneficiary  of  the  trust 
in  his  favor  is  presumed  until  he  rejects  it. 
The  fact  that  an  assignment  for  the  benefit  of 
creditors  may  have  been  invalid  and  subject  to 
attack  by  any  of  the  creditors  does  not  aid  a 
director  of  the  trustee  corporation  where  such 
corporation  hns  accepted  the  trusteeship  and 
proceeds  to  administer  the  trust,  as  such  director 
is  in  no  position  to  question  the  validity  of  the 
trust  agreement  or  deed  of  assignment,  or  to 
question  the  right  of  the  beneficiary  creditors 
to  call  him  to  account  as  a  director,  where  he 
has  violated  his  duty  in  dealing  with  the  trust 
property. 

6.  Trusts  *=>1— Definition. 

A  trust,  in  the  modem  and  confined  sense 
of  the  word,  is  a  confidence  reposed  in  a  person 
with  respect  to  property  of  which  he  has  pos- 
session or  over  which  he  can  exercise  n  power 
to  the  extent  that  he  may  hold  the  property  or 
exercise  the  power  for  the  benefit  of  some  oth^r 
person  or  object. 

[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Trust.] 

e.  cobporattons  €=9314(1)  —  directors  — 
Dealincj  with  Corporate  Property. 
While  a  director  of  a  corporation  is  not  dis- 
qualified from  dealing  with  his  fellow  directors 
in  regard  to  corporate  property,  nothing  but  the 
utmost  good  faith  upon  bis  part,  supplemented 
by  fnll  and  fair  disclosure  in  advance  to  his  fel- 
low directors,  will  satisfy  the  requirements  of 
the  law  and  enable  him  to  retain  a  profit  made 
at  the  expense  of  the  corporation. 

7.  Corporations  <S=>314(1)— Trusts  i8=>321— 
Corporation  Trustee  —  Rights  of  Direc- 
tors— Option  to  Purchase. 

Where  a  corporation  trustee  is  invested  by 
the  tmst  agreement  with  the  power  to  sell  real 
estate  belonging  to  the  trust  estate,  a  director 
of  such  oori)oration  cannot  take  an  option  of 
•nch  real  estate  from  his  fellow  directors  and 
sell  the  same  at  an  advance  over  his  option  con- 
tract and  retain  to  his  own  use  the  profit  so 
made. 

6.  Trusts  €=»321— Breach  or  Duty— Com- 
pensation. 
Where  a  trustee  is  guilty  of  any  breach  of 
tmst,  or  of  any  vexatious  or  improper  conduct, 
the  court  can  withhold  all  compensation,  or  it 
can  allow  such  compensation  as  will  pay  for 
the  value  of  its  services,  so  far  as  they  have 
been  beneficial  to  the  estate.  Where  the  trustee 
joins  with  one  of  its  directors  in  attempting  to 
secure  for  such  director  the  profits  made  by 
such  director  upon  an  option  contract  obtained 
from  the  trustee  upon  trust  property,  the  trial 
court  properly  denied  such  trustee  a  commission 
upon  such  moneys  as  to  which  it  denied  its  trust 
relation. 

9.  Assignments  for  Benefit  of  Crbditobs 
«=»220— Trustee's   Aobeement  with    Dn- 
SECUBED  Cbeditob— Validity. 
Where    a    debtor    in   failing    circumstances 
transfers  all  his  property  to  a  trustee  and  directs 
the  trustee  to  sell  the  same  and  apply  the  pro- 
ceeds toward  the  liquidation  of  its  indebtedness, 
specifying  in  the  trust  agreement  certain  claims 
which  are  to  be  given  preference;    i.  e.,  labor < 


'  claims,  and  that  all  the  other  creditors  shall  be 
paid  pro  rata,  it  is  not  competent  for  the  trus- 
tee to  make  an  agreement  with  one  of  the  un- 
secured creditors  to  prefer  such  creditor  as  to 
his  unsecured  claim,  in  consideration  of  such 
creditor  advancing  to  the  trustee  money  to  ena- 
ble the  trustee  to  acquire  title  to  certuin  prop- 
erty for  the  benefit  of  the  trust  estate,  without 
the  knowledge  or  consent  of  the  other  creditors. 

10.  Assignments  for  Benefit  of  Creditors 
€=3280  —  Advancement  by  Creditor—  Re- 
payment. 

Where  one  incurs  expenses  in  rescuing  prop- 
erty belonging  to  many,  a  court  of  equity  has 
power  to  direct  that  the  expenses  so  incurred 
shall  be  paid  from  the  common  fund.  Wliere  a 
creditor  of  the  assigned  or  trust  estate  has  ad- 
vanced money  for  the  preservation  of  the  trust 
property,  such  creditor  is  entitled  to  reimburse- 
ment from  the  common  fund  tor  the  money  so 
advanced  and  all  proper  expenses  incurred  there- 
in, but  such  creditor  does  not,  b^  the  advance- 
ment of  such  money,  become  entitled  to  a  pref- 
erence as  to  his  unsecured  claim  over  other  cred- 
itors. 

11.  Assignments  fob  Benefit  of  Cbeditobs 
®=>220— Agreement  as  to  Attorney's  Fees 
—Attack. 

Where  a  trust  agreement  for  the  benefit  of 
creditors  provides  that  if  the  real  estate  con- 
veyed to  the  trustee  should  be  sold  for  a  stip- 
ulated price  per  acre,  the  attorneys  for  the  crea- 
tor of  the  trust  should  be  paid  for  their  services 
a  given  sum  and  such  trust  agreement  is  accept- 
ed by  all  of  the  creditors,  neither  the  trustee  nor 
the  court  has  any  right  to  disregard  such  provi- 
sion, and  such  attorneys  are  entitled  to  the  com- 
pensation named  in  the  trust  agreement. 

Appeal  from  District  Court,  Santa  F6 
County;  Abbott,  Judge. 

Suit  for  Injunction  by  H.  B.  Cartwrlght  & 
Bro.  and  others  against  the  United  States 
Bank  &  Trust  Company,  United  States  Bank 
&  Trust  Company,  trustee,  Frederick  Mul- 
ler  and  Francis  C.  Wilson,  in  which  Charles 
Haspelmatb  and  others  and  First  National  of 
Santa  F6  Intervened.  Judgment  for  plain- 
tiffs, and  defendants  Muller  and  the  United 
States  Bank  &  Trust  Company,  Charles  Has- 
peliuath  and  others.  Interveners,  and  Francis 
C.  Wilson  appeal.  Affirmed  as  to  appellant 
Muller  and  as  .to  the  trustee,  reversed  as  to 
the  preference  given  Cartwrlght  &  Bro.  on 
its  open  account,  and  in  so  far  as  it  denied 
Francis  C.  Wilson  a  preference  as  to  bla  at- 
torney's fee,  and  remanded  to  the  district 
court  for  further  proceedings. 

Prior  to  December  21,  1910,  the  Ramon 
Land'  &  Lumber  Company  was  in  possession 
of  the  Ramon  Vigil  Grant  under  a  contract 
to  purchase  the  same  from  the  owners,  the 
terms  of  this  contract  not  being  disclosed  by 
the  record.  The  Ramon  Land  &  Lumber 
Company  had  paid  on  account  of  the  pur- 
chase price  of  the  grant  $20,000,  and  owed  a 
balance  of  purchase  money  amounting  to  be- 
tween $38,000  and  $40,000  and  bad  cut  from 
the  gi^nt  timber  of  a  stumpage  value  of  be- 
tween $20,000  and  $25,000.  At  that  tim6,  as 
was  proven  by  subsequent  events,  the  Ramon 
Land  &  Lumber  Company  was  hopelessly  in- 
solvent, and,  in  addition  to  the  unpaid  pur- 
chase money,  interest,  and  taxes  on  the  grant. 
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It  was  indebted  to  various  creditors  In  a  large 
amount,  approximately  $35,000. 

Prior  to  the  21st  day  of  December,  1910, 
a  claim  had  been  set  up  by  the  United  States 
government  that  the  northern  boundary  of 
the  grant  was  not  correctly  located,  and  that 
the  Ramon  Land  &  Lumber  Company  had 
been  cutting  timber  on  government  land.  A 
large  amount  of  ties  and  other  timber  was 
seized  by  representatives  of  the  government, 
and  it  became  known  that  a  bond  should  be 
given  to  the  government  to  release  the  tim- 
ber, and  an  agreement  was  entered  into 
whereby  H.  B.  Cartwrlght  and  Samuel  G. 
Cartwrlght  undertook  to  execute  such  bond, 
market  the  lumber,  and  hold  the  proceeds  for 
their  indemnity.  The  agreement  was  dated 
December  21,  1910,  and  provided  tliat  the 
Cartwrights  should  execute  the  bond  to  the 
various  parties  for  $3,500;  that  they  should 
take  possession  of  the  ties  and  lumber  and 
market  the  same  and  retain  in  their  hands' 
$3,500  of  the  proceeds  as  Indemnity;  that 
they  should  also  retain  $500,  or  such  part 
thereof  as  they  should  advance  for  the  pur- 
pose of  paying  taxes  then  due  upon  the  grant; 
also,  that  they  were  to  pay  out  of  the  pro- 
ceeds realized  from  all  ties  from  the  mer- 
chandise advanced  by  them  costs  for  the 
moving  and  shipping  of  said  lumber;  the 
remainder  of  the  proceeds  they  were  to  turn 
over  to  the  Ramon  Land  &  Lumber  Company, 
itn  trustees  or  assigns. 

With  these  conditions  recognized  by  all 
parties  in  interest,  a  scheme  of  reorganization 
was  formulated,  and,  with  a  view  to  its  con- 
summation, Hanna  &  Wilson,  as  attorneys 
for  the  Ramon  Land  &  Lumber  Company, 
wrote  a  circular  letter  to  the  creditors  of  the 
Lumber  Company,  which  is  as  foUows,  to  wit: 
"Santa  Fi,  New  Mexico,  December  21,  1910. 
"Gentlemen:  Bearding  your  account  with 
tne  Kamon  Lend  &  Lumber  Company,  this  com- 
pany, as  you  have*  doubtless  surmised,  is  in 
severe  financial  straits.  A  reorganization,  which 
we  have  under  way  and  which  we  outline  below, 
IS  the  only  hope  or  chance  of  saving  the  com- 
pany from  bankruptcy,  in  which  event  the  unse- 
cured creditors  wul  not  receive  a  dollar. 

"The  company  has  liabilities  aggregating  be- 
tween $35,000  and  $36,000,  exclusive  of  the 
amounts  due  on  the  Ramon  Vigil  Grant,  to 
which  the  company  holds  a  contract  title  to  be 
mentioned  later. 

"The  cash  assets  (lumber,  ties,  etc.)  amount 
to  $6,500,_  which  will  lack  $1,500  to  $2,000  of 
paying  prior  labor  claims  and  cost  of  adminis- 
tration, i.  e.:  Cost  of  hauling  the  stuff  to  the 
siding;  relieving  an  attachment  of  the  U.  S. 
Forestry  Service,  incidental  to  a  boundary  dis- 
pute:  legal  and  clerical  service. 

"The  personal  property  has  been  mventoried 
at  $11,700  on  the  basis  of  a  normal  fair  sale. 
In  a  receiver's  hands,  it  would  not  bring  this 
much.  All  of  this,  however,  is  covered  by  chat- 
tel mortgages,  conditional  sales,  and  liens.  A 
small  equity  might  possibly  be  secured  through' 
the  liquidation  of  the  mortgages  sufficient  to 
cover  the  shortage  in  the  cash  assets  necessary 
to  pay  up  the  prior  labor  claims.  The  company 
filed  with  its  incorporation  papers,  at  the  time 
of  its  incorporation,  a  nonliability  certificate 
which  effectually  eliminates  the  stockholders, 
even  if  they  were  financially  responsible,  which 


they  are  not  It  is  then  obvious  and  apparent 
that  in  the  event  of  bankruptcy  tbe  unsecured 
creditors  will  receive  nothing. 

"The  company  holds  the  Ramon  Vigil  Grant, 
consisting  of  practically  32,000  acres  of  graz- 
ing, farming  and  formerly  timber  land,  now  prac- 
tically cut  over,  under  a  contract  by  which  the 
deed  is  in  escrow  in  the  bank  and  the  company 
is  obligated  to  make  certain  stijpulated  payments 
until  the  owners  have  been  paid,  down  to  $33,- 
000,  when  the  title  will  pass  and  a  short  term 
mortgage  will  be  given  and  when  still  further 
reduced  to  $22,000  and  a  long  time  mortgage 
will  be  given. 

"The  contract  provides  the  grant  owners  may 
declare  forfeiture  of  title  in  case  the  stipula- 
tions of  the  contract  are  not  lived  up  to.  At  no 
time  during  the  life  of  the  company  have  these 
stipulations  been  lived  up  to ;  consequently  the 
grant  owners  could  have  and  can  now,  at  any 
time,  forfeit  the  grant.  The  purchase  price  was 
$55,000,  on  which  has  been  paid  practically 
$20,000,  including  interest,  leaving  now  due 
$38,000  to  $40,000  subject  to  adjustment  of 
sundry  interest  and  other  charges.  A  represent- 
ative of  the  grant  owners  was  here  and  seeing 
the  actual  condition  of  the  company — which  has 
been  kept  from  them  more  or  less — determined 
on  the  immediate  forfeiture  of  the  grant,  which 
would,  of  course,  have  meant  immediate  bank- 
ruptcy for  tlie  company. 

.  "At  the  earnest  solicitation  of  some  of  the 
largest  creditors  here  and  ourselves,  as  the 
company's  attorneys,  he  consented  to  uie  organ- 
ization of  a  new  company  by  the  creditors,  to 
take  over  the  company  s  plant  (held  nnder  mort- 
gage by  U.  S.  Bank  &  Trust  Co.);  and  with 
it  cut  government  timber,  out  of  the  profits  of 
which  to  make  certain  payments  to  tiie  grant 
o'wners,  later  pro  rata  payments  to  the  credi- 
tors, hot  the  entire  arrangement  mainly  and 
principally  to  retain  a  hold  on  the  grant,  so  that 
It  may  be  sold,  out  of  the  proceeds  of  which  to 
pay  tbe  grant  owners  and  take  tbe  equity  left 
over  for  the  creditors  and  for  the  stockholders, 
should  the  proceeds  go  that  far. 

"Arrangements  have  been  made  for  fiimnninc 
the  reorganized  company.  It  is  the  consensus 
of  opinion  that  tbe  grant  might  be  sold  for  $3.00 
per  acre  or  nearly  $96,000,  which  with  personal 
property,  would  bring  it  up  to  $100,0(X),  which 
would  pay  out  all  the  creditors  and  even  the 
stockholders ;  $2.50  per  acre  would  pay  out  the 
creditors  and  all  costs. 

"The  conditions  of  all  these  arrangements  are: 

"(1)  That  all  the  stockholders  of  the  Ramon 
Land  &  Lumber  Company  turn  in  their  stock 
and  sign  an  agreement  pooling  their  stock  with 
the  United  States  Bank  &  Trust  Company,  as 
trustee,  practically  an  assignment  of  all  their 
rights  of  management,  interest  and  title  over 
to  the  aforesaid  bank. 

"(2)  Each  and  every  one  of  the  creditors  must 
also  pool  their  claims  with  the  aforesaid  bank, 
surrendering  no  right,  but  agreeing  for  three 
years  to  abide  by  the  act  of  the  bank  as  trustee 
and  in  no  way  trouble  or  harass  the  new  com- 
pany or  old  company  during  the  life  of  this 
trusteeship, 

"A  copy  of  this  agreement  is  attached  here- 
'with  for  your  signature.  There  will  be  no 
costs  or  assessments  against  you,  unless  upon 
your  own  volition  and  upon  our  request,  you 
should  decide  to  assist  m  financing  the  new 
company  or  raising  money  to  hold  Otle  to  the 
grant.  Wo  are  glad"  to  report  that  more  than 
three-fourths  of  the  stockholders  have  signed  the 
pooling  agreement.  It  is  now  practically  up  to 
each  individual  creditor  for  the  reason  that  one 
creditor  can  stop  the  entire  arrangement. 

"With  your  reply,  please  render  a  full  itemized 
statement  covering  at  least  the  last  year  that 
may  be  verified,  and  to  which  attach  the  inclosed 
assignment  properly  executed. 

"In  conclusion:  Time  is  the  essence  of  this 
transaction.    It  is  imperative  for  many  reasons. 
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too  complicated  and  extended  for  the  scope  of 
a  letter,  that  this  deal  go  through  at  once,  other- 
wise immediate  bankrnptcr  is  inevitable,  in 
which  event,  the  unsecured  creditors  will  not 
receive  a  cent  and  many  secured  creditors  will 
not  be  fuUy  protected.  We  urge  haste,  but  if 
you  consider  it.  positively  necessary  to  secure 
additional  information,  we  will  be  glad  to  fur- 
nish it.  All  the  creditors  here  on  the  ground 
consider  the  plan  practicable  and  feasible,  and 
the  only  chance  to  protect  themselves.  We  had 
some  doubt  in  regard  to  the  stockholders,  but 
we  are  confident  all  the  directors  will  agree, 
because  it  is  manifestly  improbable  that  any 
creditor  would  so  stand  in  the  waj  of  his  best 
interests  and  only  chance  as  to  refuse,  especial- 
ly when  he  incurs  no  risk  ivhatsoever. 

"Trusting  we  will  have  your  favorable  reply 
by  return  mail,  we  are, 
"Very  truly  yours, 

"Hanna  &  Wilson,  Attorneys. 

"Address  replies  to  Harold  S.  Brooks,  Santa 
F6,  N.  M." 

In  pursuance  of  that  scheme  of  reorganiza- 
tion, the  required  amount  of  stock  In  the 
Ramon  Land  &  Lumber  Ctompany  was  trans- 
ferred to  the  United  States  Bank  &  Trust  Com- 
pany, as  tru&tee,  and  the  voting  trust  agree- 
ment referred  to  in  the  letter  signed,  and 
claims  against  the  Inmber  company  aggregat- 
ing some  $21,S&1  were  assigned  to  the  United 
States  Bank  &  Trust  Company  in  anticipa- 
tion of  the  consummation  of  the  scheme  of 
reorganization  outlined  in  the  letter  of  Uan- 
na  &  Wilson. 

On  the  2eth  day  of  January,  1911,  an  agree- 
ment in  writing  was  entered  into  between  the 
Ramon  Land  &  Lumber  Company  and  the 
United  States  Bank  &  Trust  Company  as 
follows: 

"Witnesseth:  That  for  ond  in  consideration 
of  the  sum  of  one  dollar  ($1.00)  lawful  money 
of  the  United  States,  paid  to  the  party  of  the 
first  part  (I.,umber  Company)  by  the  party  of 
the  second  part  (Trust  Company),  the  receipt 
of  which  is  hereby  acknowledged,  and  other 
good  and  valuable  considerations,  and  the  cove- 
nants and  agreements  hereinafter  expressed,  the 
party  of  the  first  part  hereby  agrees  to  and  docs 
assign  and  transfer  to  the  party  of  the  second 
part,  all  the  property,  assets  and  equities  of 
which  the  party  of  the  first  part  may  now  be 
possessed,  and  does  hereby  invest  the  party  of 
the  second  part  with  full  power  and  nutnor- 
ity  to  act  for  and  in  behalf  of  the  said  party  of 
tfae  first  part  in  the  place  and  stead  of  the  party 
of  the  first  part*  as  trustee  for  the  party  of  the 
first  part,  but  not  otherwise,  for  a  period  of 
three  years  from  the  date  hereof,  for  the  purpose 
of  marshaling  the  assets  of  the  said  party  of 
the  first  part,  and  converting  the  same  into  cash, 
and  in  the  proper  distribution  of  the  same  among 
the  creditors  of  said  party  of  the  first  part,  as 
hereinafter  specified,  and  in  the  administration 
and  management  of  the  same  as  such  trustee,  as 
aforesaid. 

"The  party  of  the  second  part  agrees  to  ac- 
cept this  trust,  and  to  administer  the  affairs 
of  the  first  part/  in  the  winding  up  and  closing 
out  of  its  business,  subject  to  the  following 
agreements  and  conditions,  to  wit: 

"First.  That  the  stockholders  of  the  party 
of  the  first  part,  holding  not  less  than  ninety  per 
cent,  of  the  stock,  shall  sign  a  voting  trust  agree- 
ment, placing  without  condition  the  power  to 
vote  their  stock  in  the  hands  of  the  United 
States  Bank  &  Trust  Company,  the  party  of 
the  second  part,  and  making  said  voting  trust 
:'ere*nt«>nt  irrevocable  for  a  period  of  three 
years  from  the  date  hereof. 


"Second.  The  said  party  of  the  second  part 
agrees  to  administer  the  affairs  of  the  pa^ty 
of  the  first  part  for  the  interest  of  the  stock- 
holders and  the  creditors  of  said  party  of  the 
first  part,  and  to  apply  the  net  proceeds  de- 
rived from  the  disposition  of  any  and  all  of  the 
assets  of  said  party  of  the  first  part,  as  follows, 
to  wit: 

"First  To  the  payment  .of  labor  liens  which 
have  already  accrued,  or  may  accrue  against  the 
par^  of  the  first  part. 

"Second.  To  the  payment  of  the  creditors  of 
the  first  part  by  discharging  the  obligations  due 
to  the  secured  creditors  first,  and  thereafter  the 
obligations  of  the  unsecured  creditors,  as  herein- 
after provided. 

"Third.  It  is  further  agreed  by  and  between 
the  parties  hereto,  that  all  moneys  derived  from 
the  disposition  of  the  assets  of  the  party  of  the 
first  part,  by  the  party  of  the  second  part,  over 
and  above  the  expenses  of  the  manaKement  and 
disposition  of  the  same,  shall  be  distributed  pro 
rata  amongst  the  different  creditors  after  the 
payment  of  labor  liens,  when  the  net  proceeds 
realized  from  the  disposition  of  the  property  of 
the  party  of  the  first  part  shall  ecjual  the  snm 
of  $l0.060 ;  that  is  to  say,  when  the  net  profits 
so  realized  shall  have  accumulated  in  the  hands 
of  the  party  of  the  second  part  to  the  amount  of 
$10,000,  then  the  party  of  the  second  part  shall 
distribute  pro  rata  the  same  amount  amongst 
the  creditors  of  the  porty  of  the  first  part,  first 
paying  the  secured  debts  against  the  said  party 
of  the  first  part  and  the  next  $2,500  of  net 
profits  shall  be  paid  to  the  attorneys  as  herein- 
after provided,  and  thereafter  no  distribution 
shall  be  made  until  the  net  profits  so  realized 
as  aforesaid,  amount  to  a  second  $10,000,  when 
a  like  pro  rata  distribution  shall  be  made 
amongst  all  the  creditors  of  tlie  said  party  of  the 
first  part,  and  so  on  as  heroin  provided,  until  all 
the  oblirations  shall  be  discharged. 

"Fourth.  The  said  party  of  the  second  part, 
further  agrees,  upon  the  payments,  as  aforesaid, 
of  labor  liens,  and  the  claims  of  the  secured  and 
unsecured  creditors,  to  pay  to  Hanna  &  Wilson 
and  Winfield  R.  Smith,  attorneys  for  the  party 
of  the  first  part,  in  consideration  of  services 
rendered,  and  to  be  rendered  to  the  said  party  of 
the  first  part,  the  sum  of  $2,500  for  each  $10,000 
worth  of  debts  paid  to  the  creditors  of  the  party  . 
of  the  first  part  until  the  creditors  are  paid  and 
satisfied,  but  no  fee  will  be  paid  said  attorneys 
until  the  payment  of  each  $10,000  shall  be  made, 
that  is  to  say,  upon  the  payment  of  the  first  $10,- 
000  the  party  of  the  second  part  shall  pay  the 
next  $2,500  of  the  net  profits  received,  to  the 
said  attorneys,  and  upon  the  payment  of  the  sec- 
ond $10,000  to  the  creditors,  as  aforesaid,  the 
party  of  the  second  part  shall  pay  to  said  at- 
torneys the  second  $2,500  of  the  net  profits  re- 
ceived, and  so  on  until  the  obligations  of  the  said 
party  of  the  first  part  are  paid  and  satisfied. 
I  "Fifth.  It  is  further  agreed  and  understood 
I  that  if  the  party  of  the  second  part  considers  it 
!  best  to  obtain  title  to  the  grant,  called  Ramon 
Vigil  Grant,  in  which  the  party  of  the  first  part 
has  an  equity  of  $20,000  to  this  date,  in  order  to 
prevent  the  forfeiture  of  the  grant  by  the  own- 
ers of  the  said  grant,  under  the  terms  of  the 
contract  between  the  owners  of  the  said  grant 
and  the  party  of  the  first  part,  it  shall  have  full 
auUiority  to  do  so  and  to  take  the  title  of  the 
said  grant  in  its  name  as  trastee.  and  to  dis- 
pose of  the  same  at  any  time  within  five  months 
from  date  at  not  less  than  $3.00  per  acre  and 
after  that  at  not  less  than  $2.00  per  acre,  and 
upon  such  terms  as  may  be  agreed  upon  between 
the  party  of  the  second  part  and  the  creditors 
of  the  par^  of  the  first  part. 

"Sixth.  The  said  party  of  the  second  part 
agrees  to  render  a  report  at  the  end  of  each 
three  months  from  the  date  of  tlie  execution  of 
this  contract,  as  to  the  conditions  of  the  affairs 
of  the  party  of  the  first  part,  and  concerning 
its  duties  as  such  trustee,  and  so  on  until  this 
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contract  shall  have  expired  hy  virtue  of  its  con- 
ditions. 

"Seventh.  It  is  further  agreed  and  understood 
by  the  party  of  the  second  part,  that  when  the 
creditors  are  fully  paid  and  discharged,  and  the 
conditions  of  this  contract  contained  herein,  are 
fully  complied  with,  that  it,  the  said  party  of 
the  second  part,  will  make  over  to  the  party  of 
the  first  part,  by  proper  conveyances,  all  the 
assets  remaining  in  its  bands  as  such  trustee 
heloniring  to  the  party  of  the  first  part,  and  shfti' 
terminate  this  n-rrepment  and  sbnll  return  to  the 
individual  stockholders  the  stock  held  by  it  un- 
der the  voting  trust  aereement. 

"Eighth.  It  is  further  agreed  and  understood 
by  and  between  all  the  parties  hereto,  that  the 
said  party  of  the  second  part  shall  receive  for 
its  services  as  such  trustee,  in  the  marshaling  of 
the  assets  and  distribution  of  the  procee<1s  aris- 
ing from  such  trust,  as  provided  herein,  and  un- 
der the  voting  trust  agreement,  the  sum  of  six 
per  cent,  of  all  moneys  disbursed  by  it  under  the 
provisions  of  tliis  agreement. 

"Ninth.  It  is  further  agreed  and  understood 
by  all  the  parties  hereto,  that  it.  the  said  party 
of  the  second  part,  shall  not  contract  any  obliea- 
tions  or  liabilities  outside  the  duties  of  its  trus- 
teeship, and  shall  not  assume  any  liabilities  or 
obligations  of  any  of  the  stockholders,  or  any 
of  the  creditors  of  the  said  party  of  the  first 
part,  outside  of,  or  be.vond  its  duties  and  liabili- 
ties as  such  trustee,  for  the  purpose  of  collectine 
the  assets,  and  disposing  of  the  same  in  the  best 
manner  possible  and  accounting  to  the  parties  in 
interest  for  all  moneys  coming  into  ita  possev 
sioB  as  si'ch  trustee,  and  the  distribntion  of  the 
same  in  accordance  with  the  provisions  of  thi 
contract,  thut  is  to  siiy.  the  sale  of  all  the  prop- 
erty, real,  personal  and  mixed. 

"It  is  further  understood  by  and  between  all 
the  parties  hereto,  that  the  conditions  of  this 
contract  with  respect  to  the  real  estate  in  which 
the  party  of  tlie  first  part  claims  an  equity,  to 
wit,  tlie  Ramon  Vigil  Grant,  are  made  subject  to 
any  future  contract  which  may  be  made  between 
the  owners  of  the  said  grant,  and  the  party  of 
the  first  part  hereto,  and  the  party  of  the  eeo- 
ond  part  hereto." 

"It  is  further  understood  and  agreed  by  and 
between  all  parties  hereto,  that  this  contract 
shall  apply  to  and  be  binding  upon  the  sncces- 
sors  and  assigns  of  the  parties  hereto." 

On  aoconnt  of  the  objections  of  one  Gay- 
lord,  a  large  stockholder  in  the  Ramon  Land 
&  Lumber  Company,  to  some  of  the  terms 
of  the  contract  laat  above  set  out,  and  es- 
pecially that  part  of  the  contract  relating  to 
attorney's  fees,  the  contract  of  January  26, 
1011.  was  abandoned,  and  a  new  contract  was 
entered  Into  on  the  16th  day  of  February, 
1911.  as  follows: 

"Witnesspth:  That  for  and  in  consideration  of 
the  sum  of  one  dollar  ($1.00)  lawful  money  of 
the  I'uitrd  States  paid  to  the  party  of  the  first 
part  by  the  party  of  the  second  part,  the  receipt 
of  which  is  hereby  acknowledged,  and  other  good 
and  valuable  coiwiderntions.  and  the  covenants 
and  at'reoments  licreinatter  expressed,  the  party 
of  the  first  part  hereby  agrees  to  and  does  assign 
and  transfer  to  the  party  of  the  second  part,  all 
the  property,  assets  and  equities  of  which  the 
party  of  the  first  part  may  be  possessed,  and 
does  hereby  invest  the  party  of  the  second  part 
with  full  power  and  authority  to  act  for  and  in 
behalf  of  the  party  of  the  first  part  in  the  place 
and  stead  of  the  first  party,  as  trustee  for  the 
party  of  the  first  part,  but  not  otherwise,  for  a 
period  of  three  years  from  the  date  hereof,  for 
the  purpose  of  marshaling  the  assets  of  the  par- 
ty of  the  first  part,  and  converting  the  same 
into  cash,  and  the  proper  distribution  of  the 
aame  among  the  creditors  of  the  said  party  of 
(he  first  part  as  hereinafter  specified,  and  in  the 


administration  and  management  of  the  same  as 
trustee,  as  aforesaid. 

"The  party  of  the  second  part  agrees  to  ac- 
cept this  trnst  and  to  administer  the  affairs  of 
the  part^  of  the  first  part,  in  the  winding  up 
and  closing  out  of  its  business,  subject  to  the 
following  asrepments  and  conditions,  to  wit: 

"First.  That  the  stockholders  of  the  party  of 
the  first  part,  holding  not  less  than  ninety  per 
cent,  of  the  stock,  shall  sign  a  votine  tniiit  agree- 
ment, placing  without  condition  the  power  to 
vote  their  stock  In  the  name  of  the  T'nited  States 
Bank  &  Trust  Company,  the  party  of  the  second 
part,  and  making  said  votins  trust  agreement  ir- 
revocable for  a  period  of  three  years  from  the 
date  hereof. 

"Second.  The  said  party  of  the  second  part 
agrees  to  administer  the  affairs  of  the  party  of 
the  first  part  for  the  interest  of  the  stockholders 
and  creditors  of  the  said  party  of  the  first  part, 
and  to  apply  the  net  proceefls  derived  from  the 
disposition  of  any  and  all  of  the  as.oets  of  the 
saifl  party  of  the  first  part,  as  follows,  to  wit: 

"First.  To  the  pa.vment  of  labor  liens  which 
have  accrued,  or  may  accrue  against  said  party 
of  the  first  part. 

"Second.  To  the  payment  of  the  creditors  of 
the  party  of  the  first  part  by  diachargintr  the  ob- 
ligations dre  to  the  secured  creditors  first,  and 
thereafter  the  obligations  of  the  unsecured  credi- 
tors. 

"Third.  It  is  further  agreed  and  tinderstood 
that  if  the  party  of  the  second  part'  considers 
it  best  to  obtain  title  to  the  erant  called  the 
Ramon  Vieil  Grant,  in  which  the  party  of  the 
first  pnrt  has  an  couity  of  twenty  tnons.ind  dol- 
lars f?20.000)  to  this  date,  in  order  to  prevent  the 
forfeiture  of  the  grant  by  the  owners  of  said 
grant,  nnder  the  terms  of  the  contract  between 
the  owners  of  said  grant  and  the  party  of  the 
first  part,  it  shall  have  full  authority  to  do  so 
and  to  take  the  title  of  the  said  grant  in  its 
name  as  trustee,  and  to  dispose  of  the  same  at 
any  ti:iie  within  five  months  from  date  at  not 
less  than  three  dollars  ($3.00)  per  acre,  and  dur- 
ing the  period  between  five  months  from  date 
and  seven  months  from  date  at  not  less  than  two 
dollars  ($2.00)  per  acre  and  on  such  terms  as 
may  be  agreed  upon  between  the  party  of  the 
second  part  and  the  creditors  of  the  party  of 
the  first  part. 

"Fourth.  The  said  party  of  the  second  part 
agrees  to  render  a  report  at  the  end  of  each 
three  months  from  the  date  of  the  execution  of 
this  contract  as  to  the  condition  of  the  affairs  of 
the  party  of  the  first  part,  and  concerning  its 
duties  as  such  trustee  and  so  on  until  this  con- 
tract shall  have  expired  by  virtue  of  ita  condi- 
tions. 

"Fifth.  It  is  further  agreed  and  understood 
by  the  party  of  the  second  part,  that  when  the 
creditors  are  fully  paid  and  discharged,  and  the 
conditions  of  this  contract  contained  herein,  are 
fully  complied  with,  that  it,  the  sa'd  part7  of 
the  second  i)art,  will  make  over  to  the  party  of 
the  first  part,  by  proper  conveyance,  all  the 
property  and  assets  remaining  in  ita  hands  as 
such  trustee  belonging  to  the  party  of  the  first 
part,  and  shall  terminate  this  agreement  and 
shall  return  to  the  individual  stockholders  the 
stock  held  by  it  under  the  voting  trust  agree- 
ment. Provided,  however,  if  any  claim  should  b* 
in  dispute  or  litigation,  it  shall  not  prevent  said 
transfer  of  said  property  or  assets,  but  the  first 
party  shall  give  a  bond  to  the  second  party 
to  protect  it  against  said  disputed  claim. 

"Sixth.  It  is  further  agreed  and  understood  by 
and  between  all  parties  hereto,  that  the  said 
party  of  the  second  part  shall  receive  for  its 
services  as  such  trustee,  in  the  marshaling  of 
the  assets  and  the  distribution  of  the  proceeda 
arising  from  such  trust,  as  provided  herein  and 
under  the  voting  trust  agreement,  the  sum  of  six 
per  cent,  of  all  the  moneys  disbursed  h^  it  nnder 
the  provisions  of  this  agreement;  provided,  how- 
ever, that  if  the  trust  should  cease  prior  to  a. 
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sale  of  the  said  Ramon  Vijril  Grant,  the  compen- 
sation of  said  trustee  shall  not  exceed  the  sum 
of  two  thousand  dollars  ($2,000.00). 

"SevpDth.  It  is  further  agreed  and  understood 
by  all  the  parties  hereto,  that  it,  the  said  party 
of  the  second  part,  shall  not  contract  any  obli- 
gations or  liabilities  outside  of  the  duties  of  its 
trusteeship,  and  shall  not  assume  any  liabilities 
or  obligations  of  any  of  the  stockholders,  or  any 
of  the  creditors  of  the  party  of  the  first  part, 
outside  of  or  beyond  its  duties  and  liabilities 
as  snch  trustee,  for  the  purpose  of  collecting  said 
assets,  and  disposing  of  the  same  in  the  best 
manner  possible,  and  accounting  to  the  parties 
in  interest  of  all  moneys  coming  into  its  hands 
as  such  trustee,  and  the  distribution  of  the  pro- 
<!ee<ls  arising  from  the  sale  or  sales  of  all  the 
property  of  the  party  of  the  first  part,  coming 
into  its  possession  as  such  trustee,  and  the  dis- 
tribntion  of  the  same  in  accordance  with  the 
provisions  of  this  contract;  that  is  to  say,  the 
-sale  of  all  property,  real,  personal  and  mixed. 

"It  is  further  understood  by  and  between  all 
•of  the  parties  hereto,  that  the  conditions  of  this 
contract  with  respect  to  the  real  estate  in  which 
the  party  of  the  first  part  claims  an  equity,  to 
wit.  the  Ramon  Vigil  Grnnt,  are  made  subject 
to  any  future  contract  which  may  be  made  be- 
tween the  owners  of  the  said  grant  and  the  par- 
ty of  the  first  part,  and  the  party  of  the  second 
part  hereto. 

"Kighth:    And  it  is  further  agreed  that  the 
•econd   party,  as  such   trustee,  shall  have  the 
right  to  settle,  adjust,  or  compromise  all  claims 
against  the  first  party,  and  shall  also  have  the 
right  to  take  and  accept  claims  against  the  first 
party  in  payment  in  whole  or  in  part  for  the 
personal  property  held  by  it  under  this  agree- 
ment, and  at  such  discount  as  it  may  seem  right 
and  proper.     And  it  is  further  agreed  tliat  the 
seoan<l  party  shall  have  full  right  to  compromise, 
adjust  or  to  pay  the  claim  of  the  United  States 
Forestry  Service  against  the  first  party,  which  | 
claim  is  stated  to  be  for  the  sum  of  thirty-five  I 
hundred    dollars    ($3,500).     And    it   is    further 
agreed,   that   the  second   party   shall   have   the  | 
right  on  the  sale  of  the  two  sawmills  (which  are 
included  in  the  property  vested  in  the  said  sec-  \ 
ond  party  by  this  agreement)  to  grant  a  right 
of  way  over  the  roads  and  bridges  on  the  said 
Ramon  Vigil  Grant  and  the  bridge  over  the  Rio 
Grande  river  leading  from  the  said  grant  to  the 
Denver    &    Rio    Grande    Kailroad    Company's 
switch,  at  Buckman,  New  Mexico,  and  to  pro- ; 
vide  that  any  sale  of.  said  grant  shall  be  subject 
to  said  right  of  way  upon  the  payment  of  the 
sum  of  forty  dollars  ($40.00)  per  month  to  the  i 
grantee  thereof  for  the  said  right  and  privilege 
for    each    month    said    right    and    privilege    is 
exercised,  and  not  for  any  month  said  right  and 
privilege  is  not  exercised.  I 

*'2s'intb.  And  it  is  agreed  Ibat  said  first  party 
shall  have  the  right  to  occupy  the  said  Ramon 
Vigil  Grant  until  the  same  snail  be  sold  or  said 
equity  foreclosed,  but  without  committing  any 
material  waste.  And  the  said  first  party  hereby  . 
confirms  and  ratifies  all  the  acts  of  the  second 

Earty  which  have  been  done  or  performed  by  it, 
eretofore  and   preliminary  and  under  contem- 
plation of  the  execution  of  this  agreement. 

'^entb..  It  is  further  agreed  between  the  par- 
ties hereto  that  in  recognition  of  and  as  pay- 
ment for  the  services  of  the  firm  of  Hanna  & 
Wilson,  attorneys  at  law,  for  the  parties  of  the 
first  part,  that  the  trustee  shall  pay  to  the  said 
firm  of  Hanna  &  Wilson,  the  sum  of  ten  thou- 
sand dollars  (210,000)  if  said  grant  is  sold  for 
three  dollars  ($3.00)  an  acre  or  more,  or  eight 
thousand  dollars  ($8,000)  in  case  said  grant  shall 
be  aold  at  two  and  60-100  dollars  ($2.50)  per 
acre  and  up  to  three  dollars  ($3.00)  an  acre,  or 
six  thousand  dollars  ($6,000)  in  case  said  grant 
shall  be  sold  for  two  dollars  ($2.00)  an  acre  and 
up  to  two  and  60-100  dollars  ($2.50)  an  acre; 
provided  always,  that  in  case  the  party  of  the 
first  part  or  its  assigns  should  settle  its  affairs 


with  the  grant  owners  and  its  creditors  without 
the  necessity  of  selling  the  grant,  then  and  in 
that  case  the  said  firm  of  Hanna  &  Wilson  shall 
be  paid  the  sum  of  two  thousand  dollars  ($2,000) 
in  full  discharge  for  the  legal  services  of  said 
firm. 

"It  is  further  agreed  and  understood  by  and 
between  all  the  parties  hereto,  that  this  con- 
tract shall  apply  to  and  be  binding  upon  the 
successors  and  assigns  of  the  parties  hereto." 

No  creditor  of  the  Ramon  Land  &  Lumber 
Company  participated  In  this  transaction. 
The  United  States  Bank  &  Trust  Company, 
however,  took  possession  of  all  the  personal 
property  of  the  Ramon  Land  &  Lumber  Com- 
pany, placed  Harold  H.  Brooks  In  charge 
thereof,  and  proceeded  to  liquidate  the  per- 
sonal assets. 

Before  the  26th  day  of  January,  1911,  when 
the  first  so-called  trust  agreement  was  exe- 
cuted, it  bad  become  apparent  that  the 
scheme  for  using  the  sawuiUU  of  the  Ramon 
Laud  &  Lumber  Company  to  cut  timber  on 
government  lands  and  make  a  profit  for  the 
creditors  was  impracticable. 

On  the  18th  day  of  March,  1»11,  the  Ra- 
mon Land  &  Lumber  Company  executed  a 
quitclaim  deed  to  Smith  and  Stebbins,  as 
trustees,  for  the  Ramon  Vigil  Grant,  and  on 
the  same  day  Smith  and  Stebbins,  as  trus- 
tees, executed  and  delivered  to  the  United 
States  Bank  &  Trust  Company  an  option  for 
the  purchase  of  the  grant.  The  option  agree- 
ment recited  the  prior  contract  on  the  part 
of  Smith  and  Stebbins  to  sell  the  said  grant 
to  the  Ramon  Land  &  Lumber  Company  for 
the  sum  of  $55,000,  and  that  there  remained 
due  under  said  contract  the  sum  of  $37,224.- 
75,  with  Interest  thereon  from  July  8,  1910, 
and  that  the  said  Ramon  Land  &  Lumber 
Company  was  In  default  on  Its  contract,  and 
that  it  had  quitclaimed  all  Its  right,  title, 
and  Interest  In  and  to  said  grant  to  Smith 
and  Stebbins,  parties  of  the  first  part;  and 
further  recited  that  the  Ramon  Land  & 
Lumber  Company  had  entered  Into  an  agree- 
ment with  the  United  States  Bank  &  Trust 
Company,  making  said  bank  a  trustee  of  the 
Ramon  Land  &  Lumber  Company  for  a  peri- 
od  of  three  years  for  the  purpose  of  mar- 
shaling the  assets  of  said  Ramon  Land  & 
Lumber  Company  and  converting  the  same 
into  cash  and  distributing  the  same  to  the 
creditors  of  the  Ramon  Land  &  Lumber 
Company.  The  option  contract  given  to  the 
United  States  Bank  &  Trust  Company  re- 
quired the  bank  to  pay  $4,224.75,  with  7 
per  cent  interest  on  the  entire  amount,  on 
or  before  July  1,  1911,  and  the  remaining 
$33,000,  with  interest,  on  or  before  July  1, 
1913.  The  agreement  contained  other  provi- 
sions not  necessary  to  be  Incorporated  in  this 
statement  of  facts. 

On  the  28th  day  of  June,  1911,  two  days 
before  the  expiration  of  the  option,  an  ar- 
rangement was  entered  into  between  the 
United  States  Bank  &  Trust  Company  and 
H.  B.  Cartwrlght  &  Bro.,  whereby  Cart- 
wright  &  Bro.  agreed  to  furnish  the  money 
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to  make  the  necessary  payment  (indadlng 
money  to  pay  taxes,  etc.)  A  deed  was  made 
by  Smith  and  Stebblas,  trustees,  to  the  Unit- 
ed States  Bank  &  Trust  Company,  as  trus- 
tee for  the  Ramon  Land  &  liumber  Company, 
conveying  the  Ramon  Vigil  Grant,  which 
recited'  that  it  was  executed  In  pursuance  of 
the  option  last  mentioned.  On  the  same  day 
and  as  a  part  of  the  same  transaction  the 
United  States  Bank  ft  Trust  Company  exe- 
cuted a  mortgage  to  Smith  and  Stebbins,  as 
trustees,  for  the  sum  of  $33,000,  the  bal- 
ance proTided  for  in  the  option  contract,  to 
secure  the  payment  of  the  promissory  note 
of  even  date  therewith  for  said  sum,  due  and 
payable  two  years  after  date,  bearing  Inter- 
est at  the  rate  of  7  per  cent  per  anaum. 
The  mortgage  recited  that  it  was  made — 
"between  the  United  States  Bank  ft  Trust  Com- 
pany, a  corporation  of  the  city  of  Santa  F£, 
territory  of  New  Mexico,  as'  trustee  for  the 
Ramon  Land  ft  Lumber  Company,  a  corpora- 
tion, party  of  the  first  part,  and  Henry  L. 
Smith,  of  Chicago,  Illinois,  and  William  C. 
Stebbins,  of  Watertown,  New  York,  as  trustees 
for  the  beneficial  owners-  of  real  estate,  herein- 
after described,  parties  of  the  second  part." 

The  real  estate  was  described  in  the  mort- 
gage, and  the  note  was  set  out  in  full.  The 
note  was  signed,  "United  States  Bank  ft 
Trust  Company,  Trustee,  by  N.  B.  Leughlin, 
President."  The  execution  of  the  mortgage 
was  acknowledged  by  the  United  States  Bank 
ft  Trust  Company. 

H.  B.  Cartwright  ft  Bro.  at  this  Ume 
furnished  the  United  States  Bank  ft  Trust 
Company  something  over  $6,000  to  pay  the 
interest  and  taxes  in  arrears  and  the  four 
thousand  and  two  hundred  odd  dollars  prin- 
cipal, and  the  United  States  Bank  ft  Trust 
Company,  as  trustee,  but  not  otherwise,  exe- 
cuted to  Cartwright  ft  Bro.  a  promissory 
note  for  $19,689.80,  and  gave  a  second  mort- 
gage on  the  Ramon  Vigil  Grant  to  secure  the 
payment  of  said  note.  The  court  in  para- 
graph 24  of  Its  findings  of  fact,  found  that 
at  the  time  Cartwrlglit  ft  Bro.  advanced  the 
money  for  the  payment  of  interest,  taxes, 
and  principal,  as  aforesaid,  the  Ramon  Land 
ft  Lumber  Company  was  indebted  to  it  in 
the  sum  of  $12,0'25.42  for  merchandise  sold, 
and  that  it  was  agreed  between  the  United 
States  Bank  ft  Trust  Company,  as  trustee, 
and  Cartwright  that  if  the  latter  would  fur- 
nish the  money  required  for  the  payment  of 
interest,  taxes,  etc.,  the  trust  company,  as 
trustee,  would  give  Cartwrlglit  ft  Bro.  a-  sec- 
ond lien  on  the  Ramon  Vigil  Grant  to  secure 
the  money  so  advanced,  and  also  Its  unsecured 
claim  against  the  Ramon  Land  ft  Lumber 
Company. 

Immediately  after  the  United  States  Bank 
ft  Trust  Company  acquire  title  to  the  grant, 
under  the  option  of  March  18,  1911,  the  bank 
sought  to  find  a  purchaser  of  the  grant,  and 
options  were  given  to  divers  persons:  H.  H. 
Brooks  bad  an  option  for  six  months ;  Mr. 
J.  H.  B.  Jones,  of  Albuquerque,  endeavored 
to  sell  the  grant;    a  man  from   Montana 


came  to  examine  the  grant  and  fUIed  to 
take  it;  then  two  other  men  by  the  naoae 
of  Merchant,  from  Nebraska,  spent  nearly  a 
week  on  the  grant  and  failed  to  purchase  It : 
then  Mr.  Mayes,  who  was  a  director  of  tUe 
United  States  Bank  ft  Trust  Company,  bad 
an  option,  and  he  failed  to  make  a  sale ;  Mr. 
Stephens,  cashier  of  the  United  States  Bank 
ft  Trust  Company,  went  out  onoe  or  twice 
with  men  to  examine  the  grant  In  an  etTort 
to  sell  it,  and  failed  to  make  a  sale.  All  of 
this  was  done  with  the  knowledge  and  co- 
operation of  H.  B.  Cartwright  ft  Bro. 

On  March  26,  1913,  Judge  Laughlin,  on 
behalf  of  the  bonk,  wrote  Cartwright  advis- 
ing him  that  he  would  offer  the  grant  for  sale 
at  $1.75  an  acre. 

Notwithstanding  all  these  efforts  to  dis- 
pose of  this  property,  there  came  a  time 
when  the  United  States  Bank  ft  Trust  Com- 
pany was  in  default  to  Smith  and  Stebbins  In 
payment  of  the  interest  on  the  $33,000  note, 
taxes,  etc.,  and  this  note  was  placed  In  the 
bands  of  Mr.  Field,  as  attorney  for  Smith  and 
Stebbins,  for  collection  about  July  1,  1913. 
The  bank  offered  to  convey  the  property  to 
Smith  and  Stebbins  in  satisfaction  of  the  note. 
The  proposition  was  declined,  and  the  bank 
was  advised  that  It  was  the  purpose  of  Smith 
and  Stebbins  to  foreclose,  sell  the  grant  autl 
hold  the  bank  for  the  deficiency.  H.  B.  Cart- 
wright ft  Bro.,  through  H.  B.  Cartwright. 
thereupon  intervened,  and  procured  a  two- 
year  extension  from  the  grant  owners.  The 
extension  agreement  was  in  writing,  and  was 
signed  by  Smith  and  SteMlns  and  the  bank. 
In  order  to  secure  this  extension  agreement. 
H.  B.  Cartwright  ft  Bro.  paid  $3,000  of  the 
principal  debt  and  all  Interest  and  taxes  that 
were  in  arrear,  indorsed  the  notes  for  In- 
terest during  the  extension  period,  and  made 
n  note  for  $2,500  to  the  bank  for  Mr.  ne'id's 
fee,  and  the  bank  indorsed  this  note  to  Mr. 
Field.  H.  B.  Cartwright  ft  Bro.  also  gave 
the  liank  the  following  indemnity  agreement: 

"Whereas,  at  the  request  of  H.  B.  Cartwright 
&  Bro.,  and  H.  B.  Cartwright  the  United 
States  Bank  ft  Trust  Company  hag  secured  an 
i'.\lcnsion  of  time  of  two  years  from  the  first 
day  of  July,  1913.  for  the  final  payment  of  tiip 
balance  of  the  purchase  money  due  for  the  pur- 
cliase  of  the  Ramon  Vixll  (irunt  to  Henry  It. 
Smith  and  Henry  C.  Stebbins,  upon  the  condi- 
tion and  terms  fully  set  forth  and  stated  in  tbe 
agreement  of  extension  dated  July  12,  1913,  a 
copy  of  which  is  hereto  attached,  marked  'Ex- 
hibit A'  and  made  a  part  hereof:  Now.  there- 
fore, in  consideration  of  such  extension,  the 
said  H.  B.  Cartwright  ft  Bro.  and  1(.  B.  Cart- 
wright, hereby  agree  and  obligate  themselves  to 
pay  all  the  moneys  set  forth  m  said  agreement 
when  the  same  shall  become  due  and  i^ayable. 
and  according  to  the  tenor  and  effect  thereof, 
iind  to  save  the  said  United  States  Bank  & 
Trust  Company  as  trustee,  or  otherwise,  harm- 
less from  any  such  obiifations,  conditions  and 
payments  of  money  required  by  it  to  be  paid  in 
K:iid  Kxhibit  A  as  trustee  or  otherwise,  and  to 
a.xKume  and  be  liable  to  the  said  United  States 
Blink  ft  Trust  Company,  as  trustee,  for  the  full 
und  faithful  performance  of  all  the  conditions 
and  Mbligations  which  it  has  agreed  and  bound 
itself  to  perform  as  such  trustee,  and  to  relieve 
it  from  any  such  responsibilities. 
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"In  witne!>a  whereof,  the  parties  hereto  have 
hcrpuQto  set  their  banda  this  12th  day  of  July, 
inia,  at  SaDtn  Fi,  New  Mexico.  Made  and 
sieacd  in  duplicate. 

"H.  B.  Cartirrifrht  &  Bro. 
"H.  B.  Cartwright." 

A  meeting  of  the  board  of  directors  of 
the  L'lilted  States  Bank  &  Trtist  Company 
was  held,  and  approved  the  action  of  the  offi- 
cers of  the  bank  In  arranging  the  extension 
of  two  years  for  the  payment  of  the  purchase 
price  of  the  grant.  The  minutes  set  out  In 
detail  the  foregoing  action  on  the  part  of 
the  bank  and  Smith  and  Stebblns  and  Cart- 
Mrrlght 

On  September  17,'  1913,  N.  B.  Laughlln, 
president  of  the  United  States  Bank  &  Trust 
Company,  on  behalf  of  the  same,  wrote  H.  B. 
Cartwright  &  Bro.  a  letter  in  which  he  re- 
cited various  attempts  to  sell  the  grant  and 
the  failure  to  do  so  and  advislug  that  It  was 
his  purpose  to  offer  the  grant  for  sale  for 
$1.50  an  acre.  On  the  25th  day  of  October, 
191.3,  the  said  Bank  &  Trust  Company  execut- 
ed to  appellant  Frederick  Muller  an  option 
for  the  sale  of  said  grant,  which  option,  after 
describing  the  land,  provided  that  said  Mul- 
ler, his  heirs  or  assigns,  might  purchase  the 
grant  on  or  before  the  2d  day  of  November, 
191.3,  by  paying  to  the  bank,  as  trustee,  the 
sum  of  $50,000  In  cash.  This  option  contract 
Is  set  out  In  the  record,  and  at  the  bottom 
thereof  is  a  copy  of  the  original  acceptance 
of  the  terms  and  conditions  of  the  same,  sign- 
ed by  Mr.  Muller.  On  the  same  day  Mr. 
Mnller  executed  to  Ashley  Pond  an  option  on 
the  grant,  which  provided  that  Mr.  Pond 
might  purchase  the  same  by  paying  to  the 
said  Fred  Muller  the  sum  of  $2.25  per  acre  in 
cash  at  any  time  on  or  before  the  26th  day 
of  November,  1913,  or  the  sum  of  $2.50  per 
acre,  one-half  of  the  purchase  price  In  cash 
on  or  before  the  25th  day  of  November,  1913, 
the  other  one-half  on  or  before  two  years 
from  the  date  of  sale,  with  interest  at  the 
rate  of  6  per  cent,  per  annum  on  all  deferred 
payments. 

'Hie  evidence  shows  that  at  the  time  Mul- 
ler obtained  his  option  from  the  bank  he  had 
been  over  the  ground  with  Pond,  and  that 
the  option  to  Pond  was  executed  immediately 
after  the  execution  of  the  option  to  Muller 
by  the  bank.  The  evidence  also  shows  that 
Pond  himself  was  not  able  to  buy  the  grant, 
and  that  bis  option  was  purely  speculative, 
and  that  he  had  not,  at  the  time  he  took  the 
option,  any  purchaser  In  view,  but  took  the 
option  in  the  hope  that  he  might  be  able  to 
find  persons  whom  he  could  Interest  In  the 
grant.  The  option  to  Muller  was  given  by 
the  president  and  cashier  of  the  bank  on  ver- 
bal authority  of  the  directors;  no  resolution 
with  reference  to  it  being  passed  at  that  time. 

About  the  14tb  day  of  November,  1913, 
John  W.  Mar«>b,  then  Surveyor  General  of 
New  Mexico,  showed  Judge  Laughlln  a  tele- 
gram to  the  effect  that  some  one  was  willing 
to  give  $56,000  for  the  grant,  out  of  which 


March  wanted  a  commission  of  $2,600.  Judge 
Laughlln  immediately  called  a  meeting  of  the 
board  of  directors,  notified  Captain  Mullet 
and  invited  H.  B.  Cartwright  to  be  present 
The  proceedings  of  that  meeting  are  as  fol- 
lows: 

"Santa  F«,  November  14,  1913. 

"A  special  meeting  of  the  board  of  directors 
of  the  United  States  Bank  &  Trust  Company, 
pursuant  to  call,  was  held  at  the  banking  rooms 
of  said  bank,  and  there  were  present  N.  B. 
T/aueh1in,  president;  W.  K.  Griffin,  cashier; 
Fred  Mailer  and  John  W.  Mayes  and  R.  H. 
Haiina.  ail  directors,  and  by  invitation  of  the 
president  of  the  honrd.  H.  B.  Cartwriirht.  presi- 
dent of  the  H.  B.  Cartwright  &  Bro.  Co.  Corpo- 
ration, was  also  present. 

"The  president  stated  that  the  objects  of  the  ' 
mertinx  were  to  disruss  matters  pertaining  to 
the  sale  of  the  Ramon  Vigil  Grant  by  said  V 
S.  Bank  &  Trust  Company  as  trustee  for  tlie 
Ramon  Land  &  Lumber  Company,  upon  which 
suid  bank,  as  trustee,  had  on  the  25th  day  of 
October,  1913,  under  authority  and  by  direction 
of  its  board  of  directors,  given  an  option  for  the 
sale  of  tbe  same  to  Captain  Fred  Muller,  or 
his  assigns,  and  the  president  stated  that  Mr. 
J.  W.  March  of  Banta  F£  had  shown  him  a 
telegram  on  that  day,  and  hud  also  shown  the 
same  to  Mr.  II.  B.  Cartwright,  makin;;  a  better 
offer  for  said  grant  than  thiit  under  the  option 
to  said  MuUer,  but  no  offer  to  pay  any  earnest 
money  by  Mr.  Murih  was  made,  and  tbe  board 
was  called  together  to  consider  the  two  proposi- 
tions, and  to  have  Mr.  Cartwright  present  as 
one  of  the  creditors,  and  who  had  advanced  a 
considerable  amount  of  money  in  tbe  payment 
on  account  of  the  purchase  price  of  the  said 
grant,  and  for  taxes,  and  to  Mr.  P.  H.  Lough- 
ren,  of  Washington,  for  legal  services  with  re- 
spect to  tbe  contest  brought  by  the  Forestry 
Department  with  respect  to  the  location  of  the 
north  boundary  line  of  said  grant 

"Captain  MuUer  then  stated  to  the  board  that 
from  present  information  he  did  not  believe  that 
the  parties  to  whom  he  was  selling  would  be 
able  to  take  up  the  option  by  the  25th  day  of 
November,  1013,  but  that  if  the  board  would 
give  an  extension  of  time  on  hie  option,  that  he 
would  pay  $2,500  down  on  or  before  the  25th 
day  of  November,  1913,  In  compliance  with  his 
option,  and  would  pay  the  same  price  purport- 
ed to  be  offered  by  the  parties  represented  by 
Mr.  J.  W.  March;  and  stated  further  that  he 
and  his  associates  had  already  expended  con- 
siderable money  and  time  in  preparing  to  sell 
said  grant,  and  that  he  believed  that  be  had  the 
sale  about  ready  to  close  if  he  could  get  an 
extension.  Mr.  Cartwright  was  then  requested 
to  state  hie  views  on  the  subject,  and  he  said 
that  so  far  as  he  was  concerned  he  was  satisfied 
with  the  proposition  made  by  Captain  Muller; 
that  while  he  thought  the  grant  was  worth  a 
good  deal  more  than  the  price  offered,  he  be- 
lieved that  under  the  circumstances  that  it  was 
the  best  price  and  the  best  offer  that  had  been 
made  for  said  grant,  whereupon, 

"On  motion  made  by  Mr.  Mayes,  seconded  by 
Mr.  Griffin,  tbe  board  authorized  and  directed 
the  president  and  cashier  of  tbe  said  U.  S. 
Bank  Sc  Trust  Company,  as  trustee,  to  enter 
into  a  contract  for  the  sale  of  said  grant  with 
Captain  Fred  Muller  and  his  associates,  upon 
the  conditions  and  terms  stated  by  him,  which 
motion  was  unanimously  carried  by  the  l>oard 
on  a  vote  put  on  the  motion. 

"There  being  no  further  business,  the  board 
adjourned,  subject  to  the  call  of  the  President 
"[Signed]     N.  B.  Laughlln,  President 
"Fred  Muller, 
"R.  U.  Hanna, 
"John  W.  Mayes. 

"Attest:   W.  E.  Griffin,  Cashier." 
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On  tbe  15tb  day  of  November,  1913,  an  ex- 
tension of  the  option  to  Capt.  MuUer  was 
granted  by  the  bank,  which  provided  for  the 
payment  of  $53,500;  |2,500  on  or  before  the 
25th  day  of  November,  1913;  132,500  on 
or  before  December  25,  1913;  the  balance 
of  123,500  to  be  paid  on  or  before  the  25th 
day  of  November,  1916,  with  Interest  at  the 
rate  of  6  per  cent,  per  annum.  It  was  fur- 
ther provided  that  if  tbe  said  Muller  failed 
to  carry  out  his  option,  the  said  $2,500  should 
be  forfeited  as  liquidated  damages.  In  pur- 
suance of  the  extension  of  the  option.  Mai- 
ler, on  the  2l8t  day  of  November,  1013,  paid 
$2,500:  on  the  25th  day  of  December,  $2,- 
'  500  more  was  paid.  £ach  of  these  sums 
was  paid  by  Ashley  Pond  to  the  bank  on  ac- 
count of  MuUer's  option  and  at  MuUer'a  re- 
quest. On  the  26th  day  of  December,  1913, 
a  further  extension  of  time  was  granted  Mul- 
ler by  tbe  bank  within  which  to  complete 
the  payments  under  the  option  granted  him ; 
and  again  on  tbe  28tb  day  of  February,  1914, 
when  It  became  evident  that  the  Dnited 
States  Bank  &  Trust  Company  could  not 
complete  Its  title  so  as  to  convey  its  estate 
in  fee  simple  under  general  warranty,  a  fur- 
ther extension  of  time  was  granted  Capt.  Mul- 
ler unUl  tbe  15tb  day  of  April,  1914. 

The  controversy  with  the  United  States 
with  reference  to  the  northern  boundary  of 
tbe  grant  involved  a  large  part  of  the  grant, 
approximately  10,000  acres.  H.  B.  Cart- 
wright  &  Bro.  wired  Judge  Hanna,  in  Wash- 
ington, to  take  the  matter  up,  and  as  a  re- 
sult of  that  action  a  lawyer  In  Washing- 
ton, Patrick  H.  Loughren,  was  employed  by 
Cartwrlgbt  &  Bro.,  and  after  a  long  delay, 
and  about  the  middle  of  December,  1913,  he 
succeeded  in  establishing  the  northern  bound- 
ary of  the  grant  as  claimed  by  the  owners. 
Cartwrlgbt  &  Bro.  paid  his  retainer  of  $250, 
and  he  was  paid  an  additional  $1,000  out 
of  tbe  proceeds  of  the  sale  of  the  grant 
There  was  considerable  delay  In  making  out 
the  title  to  the  satisfaction  of  Mr.  Pond's 
associates,  all  of  which  is  fully  set  forth 
and  explained  in  the  correspondence  offered 
in  evidence.  When  the  bank  was  finally 
ready  to  make  the  title,  and  Pond  and  his 
associates  were  ready  to  receive  it.  It  was 
arranged  that  they  should  pay  $20,000  in  cash 
and  give  their  promissory  notes,  dated  the 
30th  day  of  March,  1914,  payable  one,  two, 
and  three  years  from  date,  respectively,  with 
interest  at  6  per  cent,  per  annum,  payable 
semiannually,  secured  by  first  mortgage  on 
the  Ramon  Vigil  Grant.  It  was  also  pro- 
vided that  Pond  and  his  associates  should 
have  the  privilege  of  forming  a  corporation, 
authorized  to  do  business  in  New  Mexico, 
and  convey  the  grant  to  this  corporation,  and 
that  it  should  give  its  corporate  notes,  of  like 
tenor  and  effect  and  similarly  secured,  In 
lien  of  the  three  individual  notes  for  $20,000 
theretofore  given,  and  that  thereupon  the 


individual  liability  of  the  parchasers  sbonld 
cease. 

There  were  two  meetings  of  the  board  of 
directors  of  the  United  States  Bank  &  Trust 
Company  in  reference  to  the  consummation 
of  the  sale  under  the  Muller  option,  said 
meetings  having  been  held  on  June  1  and  3, 
1914,  approving  the  action  of  tbe  bank  lo 
making  the  sale  and  the  terms  of  the  same, 
and  authorizing  the  conveyance.  Conveyance 
was  made  by  the  bank  direct  to  Pond  and 
his  associates  at  tbe  request  of  Pond  and 
Muller  and  because  the  option  to  Muller 
required  tbe  bank  to  convey  to  MuUer's  as- 
signs. The  bank  assisted  Muller  to  borrow 
$15,000  from  tbe  Santa  F6  Bank  A  Trust 
Company,  putting  up  the  $60,000  of  notes  as 
collateral  security;  and,  with  the  $20,000 
paid  In  cash  by  Pond  and  his  associates  and 
the  $15,000  borrowed  from  the  Santa  F6  Bank 
&  Trust  Company,  the  balance  of  the  pur- 
chase money  due  on  the  grant,  with  all  in- 
terest, was  paid,  and  the  attorney's  fees, 
taxes,  etc.,  were  paid  off  and  discharged. 

None  of  the  directors  ever  asked  MuUer 
about  tbe  price  at  which  he  was  disposing 
of  the  grant,  nor  did  H.  B.  Cartwrlt^t.  or 
any  one  else,  ever  ask  Muller  what  price 
he  was  to  have  for  the  grant,  or  what  profit, 
If  any,  he  was  to  make. 

On  the  31st  day  of  March,  1914,  H.  B.  Car^ 
Wright  &  Bro.  with  full  knowledge  of  the  fact 
that  th0  trustee  was  to  receive  $53,500  as  the 
full  purchase  price  of  the  grant,  released  its 
second  mortgage,  which  was  immediately 
recorded  In  Santa  F6  county.  The  purpose 
and  intention  of  all  the  parties  was  that 
this  release  was  to  be  executed  for  the  pur- 
pose of  enabling  the  bank  to  close  the  deal 
and  make  a  satisfactory  conveyance,  which 
could  not  be  done  until  the  lien  of  the  sec- 
ond mortgage  was  discharged.  Shortly  aft- 
er the  closing  up  of  the  transaction,  H.  B. 
Cartwrlgbt  &  Bro.  demanded  of  the  bank  that 
it  turn  over  to  It  one  of  the  notes  for  $20,- 
000,  and,  upon  the  refusal  of  tbe  bank  to  do 
so,  brought  this  suit.  Ballard  &  Armstrong, 
of  Roswell,  N.  M.,  were  the  people  who 
opened  the  negotiations  with  Pond  for  the 
sale  of  the  grant  and  were  Interested  with 
Muller  In  his  option.  Tbe  directors  of  the 
bank  knew  that  Muller  had  other  people 
associated  with  him  in  the  transaction,  that 
he  had  expended  time  and  money  In  an  ef- 
fort to  sell  the  grant,  and  that  he  expected 
to  make  a  profit  out  of  it. 

Tbe  plaintiffs,  by  their  original  complaint, 
challenged  the  validity  of  the  sale  and  tbe 
authority  of  the  bank  to  make  it;  they  made 
Pond  and  his  associates  parties  defendant, 
and  procured  an  injunction  to  prevent  the 
bank  from  substituting  notes  of  tbe  Pajarito 
Land  Company,  the  conxiration  formed  to 
take  over  the  grant,  for  the  individual  notes 
of  Pond  and  his  Associates.  But  when  H.  B. 
Cartwrlght  &  Bro.  ascertained  that  Pond  and 
bla  associates  were  in  a  mood  to  repudiate 
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the  transaction  and  demand  refund  of  their 
money,  they  dlBmlssed  the  case  as  to  Pond 
and  his  associates  and  abandoned  their  In- 
Jnnctlon.    A  supplemental  complaint  was  filed 
before  the  trial,  wherein  Cartwright  &  Bro. 
Bouglit  to  enjoin   the  bank  from  enforcing 
the  collection  of  the  two  notes,  one  for  $2,- 
000  and  the  other  for  $6,000,  which  had  been 
given  to  the  bank  by  Cartwright  &  Bro.  for 
part  of  the  mon^  which  was  paid  to  Smith 
and   Stebblns.    The  supplemental  complaint 
was  stricken  out  and  the  injunction  dissolved, 
but  a  motion  for  rehearing  was  Interposed  by 
H.  B.  Cartwright  &  Bro.  and  bad  been  under 
submission  for  several  months  when  the  bank 
and  MuUer  agreed  to  a  trial  under  a  stipula- 
tion which  Is  set  out  In  the  record  as  follows: 

"Stipulation  in  Open  Court 

"Mr.  Field:  It  has  been  agreed  by  all  the  at- 
torneys representinK  all  the  parties  to  this  rec- 
ord, who  are  represented  by  attorneys,  that  the 
demarrers  ioterpoeed  by  the  United  States  Bank 
&  Trust  CompaDy  and  other  defendants  to  the 
amended  complaint  and  petition  in  intervention 
shall  be  withdrawn;  that  such  evidence  as  is 
thought  to  be  material  may  be  offered  by  each 
party  to  the  record,  subject  finally  to  its  admis- 
sibility and  relevancy  to  the  issues  as  finally 
made  up:  that  when  all  the  evidence  is  taken 
in  behalf  of  all  the  parties  to  the  record  who 
desire  to  offer  evidence,  the  plaintiffs  and  inter- 
-veners  shall  have  leave  to  make  any  amendments 
to  their  pleadings  which,  in  their  opinions,  may 
he  necessary  to  properly  present  the  issues 
which  they  wish  to  present,  and  that  the  defend- 
ants represented  by  me  shall  then  have  leave 
to  plead  issuably  to  those  pleadings  as  amended. 
If  no  amendments  are  made,  then  the  defend- 
ants represented  by  me  are  to  have  leave  to 
plead  issuably  as  they  may  be  advised  to  the 
pleadings  as  they  stand.  In  taking  the  tPRti- 
mony  in  this  way  no  objection  to  the  admissibil- 
ity of  evidence  or  waiver  of  rules  of  evidence  is 
involved.  This  stipulation  is  intended  to  cover 
all  pleadings  and  to  leave  all  parties  to  the  rec- 
ord at  liberty  to  reframe  pleadings,  after  the 
evidence  is  in,  in  any  wrv  they  may  deem  nec- 
essary or  advisable,  and  then  the  defendants 
represented  by  me  will  be  left  free  to  plead  in 
whatever  form  they  may  be  advised." 

Fursnant  to  the  stipulation  trial  was  bad, 
and  the  court  made  findings  of  fact  and 
upon  which  conclusions  of  law  were  stat- 
ed. The  sixteenth,  seventeenth,  eighteenth, 
twenty-eighth,  twenty-ninth,  and  thirty-sec- 
ond findings  of  fact  were  as  follows: 

"(ISf  That  at  the  time  of  obtaining  said  op- 
tion, and  each  of  several  renewals  thereof,  said 
Frederick  Mailer  had  entered  into  a  contract 
for  the  sale  of  said  grant  for  the  sum  of 
fSO.OOO. 

"(IT)  That  at  the  time  of  obtaining  said  op- 
tion, and  each  renewal  thereof,  said  Frederick 
Miiller  failed  to  disclose  to  the  United  States 
Bank  t  Trust  Company,  trustee,  or  to  any  other 
persons,  the  fact  that  he  bad  a  contract  to  sell 
said  grant  for  the  sum  of  $80,000,  or  for  any 
other  sum  whatever. 

"(18)  That  said  Frederick  Mnller  failed  to 
disclose  said  fact  for  the  reason  that  he  desired 
to  prevent  said  United  States  Bank  &  Trust 
Company,  trustee,  and  all  other  persons,  from 
ascertain  in)?  the  fact  that  he  bad  a  contract 
to  sell  said  grant  at  the  sum  of  $S0,000,  and 
derired  to  make  a  profit  for  himself  and  asso- 
ciates of  the  difference  between  $53,500  and 
$80,000." 


"(28)  That  on  the  25th  day  of  October,  1913, 
the  United  States  Bank  & .  Trust  Company, 
trustee,  gave  to  the  defendant  Frederick  Muller 
an  option  to  purchase  the  Ramon  Vigil  Grant 
at  the  price  of  $51,000,  and  subsequently,  in 
the  month  of  November,  1913,  extended  said 
option,  with  the  consent  of  H.  B.  Cartwright  ft 
Bro.,  but  that  at  the  time  of  granting  said 
option,  and  at  all  times  siihsequcnt,  neither  the 
fellow  directors,  individuilly,  of  said  Freder- 
ick Muller,  nor  the  board  of  directors  of  the 
United  States  Bank  ft  Trust  Company,  knew, 
nor  did  H.  B.  Cartwright  &  Bro.  know,  that 
Frederick  Muller  in  taking  said  option  and  en- 
deavoring  to  negotiate  the  sale  of  said  RamoD 
Vigil  Grant,  had  negotiated  a  sale  of  the 
said  grant  for  the  sum  of  $80,000,  and  the  said 
Frederick  Muller  concealed  from  them  such 
knowledge. 

"(20)  That  at  the  time  of  the  first  extension 
of  the  said  option  to  Frederick  Muller,  the 
price  at  which  he  was  to  be  privileged  to  pur- 
chase the  said  grant,  originally  $51,000,  was 
increased  to  $53,500,  because  one  John  March 
made  an  effort  to  sell  said  grant  at  the  sum  of 
$53,500,  but  demanded  a  commission  of  $2,500 
for  making  such  proposed  sale,  and  the  said 
Frederick  Muller  then  and  there  failed  to  dis- 
close the  fact  that  he  was  negotiating  the  sale 
of  the  said  grant  for  the  sum  of  $80,000,  and 
at  said  time,  the  said  Frederick  Muller  was  a 
member  of  the  board  of  directors  of  the  said 
United  States  Bank  ft  Trust  Company,  as 
trustee." 

"(32)  That  Frederick  Muller  concealed  and 
failed  to  disclose  to  the  United  States  Bank  ft 
Trust  Company,  trustee,  and  to  H.  B.  Cart- 
wright ft  Bro.  the  fact  that  he  was  negotiating, 
and  had  negotiated,  a  sale  of  the  Ramon  Vigil 
Grant  for  the  sum  of  $80,000,  and  that  the  in- 
ference at  least  was  allowed  to  stand  that  he 
was  not  profiting  from  the  sale  of  said  grant 
under  bis  option;  that  the  United  States  Bank 
&  Trust  Company,  trustee,  and  its  directors,  H. 
B.  Cartwright  &  Bro.  were  entitled  to  know  all 
of  the  facts  in  connection  with  the  sale  of  said 
grsnt  negotiated  by  him." 

The  court  also  found  that  the  claim  of 
Hanna  ft  Wilson,  for  attorney's  fee,  which 
bad  been  assigned  to  Francis  C.  Wilson, 
was  not  entitled  to  a  preference.  On  the 
findings  so  made  Judgment  was  entered 
against  Frederick  Muller,  denying  blm  any 
right  to  a  commission  or  compensation  for 
the  sale  of  said  grant,  awarding  the  United 
States  Bank  &  Trust  Company,  as  trustee, 
a  commission  only  upon  the  $53,500,  and  re- 
fusing it  any  commission  as  to  the  amount 
claimed  by  Capt.  Muller.  Judgment  was  en- 
tered, decreeing  that  Cartwright  ft  Bro.  was 
entitled  to  a  preference  for  the  full  amount 
of  Its  claim  as  expressed  in  the  mortgage 
heretofore  referred  to,  and  distributing  the 
surplus  to  the  general  creditors  pro  rata  in 
proportion  to  their  claims.  From  this  Judg- 
ment, Frederick  Muller  and  the  United  States 
Bank  ft  Trust  Company  apt)eal.  An  appeal 
is  also  prosecuted  by  Francis  C.  Wilson  and 
by  Cbarles  Haspelmath  et  al.,  general  credi- 
tors. 

NelU  B.  Field,  of  Albuquerque,  for  appd- 
lants  United  States  Bank  ft  Trust  Co.  and 
Frederick  Muller.  Reed  Holloraan  and  F.  C. 
Wilson,  both  of  Santa  T6,  for  other  appel- 
lants. A.  B.  Reneban  and  E.  R.  Wright,  both 
of  Santa  Fi  (D.  K.  Sadler,  of  Santa  F6,  of 
counsel),  for  appellees. 


Digitized  by 


Google 


446 


167  PACIFIC  REPORTER 


(N.M. 


kOBERTS,  J.  (after  stating  the  facts  as 
above).  Tbere  are  three  separate  appeals  from 
the  Judgment  entered  In  this  case,  and  all 
will  be  considered  in  the  same  opinion.  Mul- 
ler  and  the  United  States  Bank  &  Trust  Com- 
pany join  in  one  appeal.  MuUer  seeks  a  re- 
versal of  the  Judgment,  in  so  far  as  it  denies 
him  the  right  to  the  excess  sale  price  over 
$53,500.  The  bank  contends  that  the  court 
eired  in  denying  it  a  commission  on  such  ex- 
cess sale  price,  In  the  event  such  excess  con- 
stitutes a  part  of  the  trust  estate,  au'd  that 
ei-ror  was  also  committed  in  not  allowing 
it  Us  attorney's  fee.  Francis  G.  Wilson  BeeJ:s 
n  reversal  of  the  Judgment,  in  so  far  as  it 
denies  him  a  preference  as  to  the  attorney's 
fee  due  Hanua-&  Wilson,  under  the  so-called 
trust  agreement;  while  Ilaspelmath  and 
other  general  creditors  assign  error  upon  the 
action  of  the  court  in  awarding  Cartwright 
&  Bro.  a  preference. 

First,  we  will  consider  and  determine  the 
nature  of  the  so-called  trust  agreement  or  con- 
tract dated  February  16, 1911,  as  the  rights  of 
the  parties  all  arise  under  it.  The  general 
creditors,  Joining  with  Haspelmatb,  contend 
that  It  was  an  assignment  for  the  beneflt  of 
the  creditors.  Cartwright  &  Bro.  in  their 
complaint  allege  that  it  was  an  assignment 
for  the  beneflt  of  creditors,  while  Muller  and 
the  bank  say  it  was  not  such,  but  that  un- 
der the  terms  and  provisions  of  the  agree- 
ment the  Ramon  Land  &  Lumber  Company 
merely  enpowered  the  bank,  as  its  trustee, 
to  transact  its  business  for  three  years. 
While,  as  stated,  Cartwright  &  Bro.  In  their 
complaint  characterize  the  contract  as  an 
assignment  for  the  beneflt  of  creditors,  in 
its  brief  filed  here  and  in  the  oral  argu- 
ment its  counsel  fail  to  take  a  definite 
position  In  this  r«gard.  Whether  the  first 
trust  agreement,  dated  January  26,  1911, 
was  ever  delivered  'does  not  appear  from  the 
record.  The  president  of  the  trustee  bank 
says  he  does  not  know  whether  the  bank  act- 
ed under  it,  or  the  later  agreement  of  Febru- 
ary 16th.    The  trial  court  found : 

"That  the  Ramon  Land  &  Lumber  Company 
and  all  of  the  creditors,  parties  to  this  action, 
acted  upon  said  deed  of  assignment  executed 
on  February  16^  1911,  as  the  instrument  which 
empowered  said  United  States  Bank  &  Trust 
Company  to  act  as  trustee  in  said  matter." 

We  believe  the  evidence  warranted  this 
finding,  or,  to  say  the  least,  a  finding  that 
the  parties  acted  under  the  second  trust 
agreement,  notwithstanding  the  statement  of 
Judge  Laughlin  to  the  effect  that  he  did  not 
know  under  which  trust  agreement  the  bank 
was  acting. 

That  the  second  trust  agreement  was  de- 
livered to  the  bank  and  accepted  by  it  is  not 
disputed.  Cartwright  &  Bro.  and  the  general 
creditors  all  concede  that  their  rights  are 
governed  by  the  agreement  of  February  16th; 
and,  as  will  be  later  shown,  in  so  far  as  the 
rights  of  Muller  are  concerned,  it  would  be 
wholly  Immaterial  under  which  agreement 
the  trust  was  being  a'dminlstered. 


That  neither  trust  agreement  constituted 
a  legal  and  valid  deed  of  assignment  for  the 
beneflt  of  creditors,  either  at  common  law  or 
under  the  statute  (chapter  7,  Code  1915)  is 
not  subject  to  question. 

[1-3]  That  It  was  the  Intention  of  the  cre- 
ator of  the  tnist,  the  Ramon  Land  &  Lumber 
Company,  to  create  a  trust  in  favor  of  ita 
creditors  is  likewise  clearly  evident  from  the 
terms  of  the  trust  agreement,  when  constru- 
ed in  the  light  of  the  surrounding  facts  and 
circumstances. 

"Tbere  should  be  a  proper  regard  for  the  ob- 
ject which  the  parties  had  in  entering  into  tbr 
contract,  as  well  as  the  language  employed  ia 
arriving  at  its  proper  construction.  Inquiry 
may  be  made  as  to  their  situation  at  the  time 
the  contract  was  entered  into,  and  the  purpose 
to  be  accomplished  by  its  execution.  To\n. 
where  the  defendant  was  given  the  right  to  sell 
a  certain  commodity  within  the  state  of  Illi- 
nois on  the  payment  of  a  royalty  to  the  plain- 
tiff for  ^oods  sold  in  such  state,  the  former  could 
not  avoid  payment  of  the  royalty'  by  making 
the  contract  of  sale  in  another  jurisdiction  with 
knowledge  that  the  goods  were  to  be  used  in 
Illinois.  Previous  and  contemporary  transac- 
tions and  facts  may  be  taken  into  consideration 
to  ascertain  the  subject-matter  and  the  sense 
in  which  the  parties  have  used  particular  terms, 
but  not  to  modify  the  plain  language.  It  is 
proper  to  look  at  all  the  surrounding  circum- 
stances and  the  pre-existing  relation  between 
the  parties,  and  then  to  see  what  they  mean 
when  they  speaE."    Elliott  on  Contracts,  {  1519. 

It  is  true  both  contracts  in  question  state 
that  the  United  States  Bank  &  Trust  Com- 
pany was  Invested  with  certain  powers  "aa 
trustee  for  the  party  of  the  first  part,  but  not 
othenvise."  But  when  the  agreements  are 
vieweU  in  the  light  of  circumstances  sur- 
rounding their  execution,  and  the  object 
sought  to  be  accomplished,  we  think  it  Is 
clear  that  it  was  the  intention  of  the  Ramon 
I>and  &  Lumber  Company  to  create  a  trust 
for  the  benefit  of  its  creditors.  Prior  to  the 
execution  of  either  agreement  it  found  itself 
unable  to  pay  its  debts,  and  Its  equity  In  the 
Ramon  Vigil  Grant  subject  to  forfeiture.  It 
was  also  involved  in  litigation  with  the  Unit- 
ed States  government,  relative  to  the  bound- 
ary Iftie  of  the  grant.  Such  being  its  status, 
in  the  Inte  fall  of  1010,  its  attorneys,  Messrs: 
Hanna  &  Wilson,  sent  to  all  Its  creditors  the 
letter  set  out  in  the  statement  of  facts.  At- 
tached to  such  letter  was  a  copy  of  the  pro- 
IKtsed  trust  agreement,  which  is  dated  Jan- 
uary 26,  1911.  In  response  to  this  letter, 
many  of  the  creditors  flle<d  their  claims  with 
the  United  States  Bank  &  Trust  Company. 

The  object  sought  to  be  accomplished  by 
the  creator  of  the  trust  was:  First,  to  pay 
its  creditors;  and,  second,  to  secure  for  ita 
stockholders  any  surplus  that  might  remain 
after  such  creditors  were  paid. 

Appellant  Muller  contends  that  the  instru- 
ments in  question  were  mere  powers  of  at- 
torney, by  which  the  Ramon  Land  &  Lumber 
Company  constitute  the  United  States  Bank 
&  Trust  Ompany  its  attorney  in  fact  to  do 
the  various  things  which  it  was  directed  to 
do.  In  Perry  on  Trusts,  |  689,  the  author 
aays: 
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"No  formalitiea  are  required  in  an  assignmont 
in  trust  for  creditors,  if  the  inatrument  is  so 
constructed  that  the  intention  of  the  parties  can 
■be  inferred  from  it." 

In  the  case  of  Watson  v.  Bagaley,  12  Pa. 
164,  51  Am.  Dec.  596,  it  was  held  that  a  pow- 
er of  attorney  to  collect  certain  moneys  anVl 
pay  them  to  certain  creditors,  In  a  prescribed 
order  at  preference,  >ras  virtually  an  assign- 
ment. 

"There  is  no  particular  formality  required  or 
necessary  in  the  creation  of  a  trust  All  that  is 
required  is  written  evidence  supplying  every 
essential  detail  of  the  trust.  •  •  >  Any 
agreement  or  contract  in  writing,  made  by  a 
person  having  the  power  of  disposal  over  prop- 
erty, whereby  such  person  agrees  or  directs 
that  a  particular  parcel  <rf  property  or  a  certain 
fund  shall  be  held  or  dealt  with  in  a  particular 
naanner  for  the  benefit  of  another,  in  a  court  of 
equity  raises  a  trust  in  favor  of  such  other 
person  against  the  person  making  such  agree- 
ment, or  any  other  person  claiming  under  him 
voluntarily  or  with  notice."  Perry  on  Trusts, 
I  82. 

The  agreements  in  question  clearly  show 
that  it  was  the  Intention  of  the  Hamon  Land 
A  Lamber  Company  to  create  a  trust  In  fa- 
vor of  its  creditors.  It  invested  the  trustee, 
the  United  States  Bank  &  Trust  Company, 
vrltb  the  legal  title  to  its  property,  of  every 
kind  and  character,  and  directed  it  to  convert 
the  same  into  cash  and  to  distribute  the 
same  among  Its  creditors.  It  is  true  the 
trust  was  limited  In  its  existence  to  the  pe- 
riod of  three  years  from  the  'date  of  the  con- 
tract, but  this  we  do  not  regard  as  material. 

It  is  argued  on  behalf  of  Muller  that  it 
was  contemplated  by  the  parties  that  the 
Ramon  Vigil  Grant  might  be  eliminated  from 
the  operation  of  the  agreements  whenever  the 
exigencies  of  the  situation  required  it,  and 
that  this  was  subsequently  dooe.  Both  agree- 
ments contained  the  following  provision: 

"It  is  further  understood  by  and  between  all 
the  parties  hereto  that  the  conditions  of  this 
contract  with  respect  to  the  renl  estate  in  which 
the  party  of  the  first  part  claims  an  equity,  to 
-wit,  the  Ramon  Vigil  Grant,  are  made  subject 
to  any  future  contract  which  may  be  made  be- 
tween the  owners  of  the  said  grant  and  the 
party  of  the  first  part,  and  the  party  of  the 
second  part  hereto. 

As  shown  in  the  statement  of  facts,  the 
Ramon  Land  &  Lumber  Company  had  only 
an  equity  in  this  grant,  under  an  option  con- 
tract to  purchase  the  same,  which  was  sub- 
ject to  forfeiture  at  any  time.  After  the 
trust  aKiecment  was  signed,  on,  to  wit,  the 
18th  day  of  March,  1911,  the  Ramon  I^and 
&  Lumber  Company  quitclaimed  all  its  in- 
terest in  the  grant  to  Smith  and  Stebblns, 
and  on  the  same  day  Smith  and  Stebblns  ex- 
ecuted to  the  United  States  Bank  &  Trust 
Company,  as  trustee,  an  option  contract,  un- 
der which  the  bonk,  as  trustee,  was  given 
the  right  to  purchase  the  grant  on  or  before 
July  1st  following,  for  a  stipulated  price. 
The  option  contract  and  various  transactioDS 
are  set  out  In  the  statement  of  facts,  and 
need  not  be  here  repeated. 

Muller  contends,  as  stated,  that  the  trust 
agreement  gave  the  parties  the  right  to  take 


the  Rammi  Vigil  Grant  out  from  under  itt 
terms,  and  make  any  new  arrangement  lo 
regard  thereto  that  they  might  deem  ad- 
vantageous, which  was  done  by  the  parties, 
and  that  thereby  the  creditors  were  divested 
of  all  rights  and  equities  therein.  The  fal- 
lacy of  this  argument,  assuming  that  the 
trust  agreement  conferred  such  power  upon 
the  parties,  lies  in  the  fact  that  there  is  no 
evidence  in  the  record  of  any  such  intent  by 
the  parties.  The  bank  accepted  the  option 
contract  from  Smith  and  Stebblns  and  ap- 
parently' proceeded  with  the  administration 
of  the  trust  as  though  such  Ramon  Vigil 
Grant  was  included  within  the  terms  and 
stipulations  of  the  trust  agreement  under 
which  it  was  operating.  We  think  the  record 
shows  that  all  that  the  parties  did,  or  intend- 
ed to  do,  was  to  release  the  old  option  under 
which  the  Ramon  Land  &  Lumber  Company 
had  operated,  and  to  give  to  the  bank,  as 
trustee,  a  new  option,  which  definitely  expir- 
ed on  a  given  date.  In  other  words,  the  old 
option  having  expired,  the  owners  of  the 
grant  gave  to  the  bank,  as  trustee,  a  new 
option,  for  a  definite  time.  In  order  that 
it  might  proceed  in  the  premises  with  the 
certainty  that  if  it  should  find  a  purchaser 
in  the  meantime,  or  be  able  to  finance  the 
company,  it  would  not  be  cut  off  In  Its  right 
to  demand  a  deed  from  the  owners  of  the 
grant  After  the  consummation  of  the  trans- 
action the  record  shows  that  the  bank  regard- 
ed Itself  as  a  trustee  for  all  of  the  creditors, 
not  only  In  regard  to  the  personal  property 
owned  by  the  corporation  at  the  time  the 
trust  deed  was  executed,  but  likewise  the 
Ramon  Vigil  Grant.  After  the  grant  bad 
been  sold.  It  sent  out  a  statement  to  all  of 
the  creditors,  showing  Its  receipts  and  dis- 
bursements, In  which  it  charged  Itself  with 
$53,500,  which  it  claimed  was  the  sale  price 
of  the  grant. 

It  Is  true  it  executed  a  second  mortgage  to 
Cartwright  &  Bro.  for  certain  monies  ad- 
vanced by  them  and  likewise  for  Its  unse- 
cured claim,  but  Judge  Laughlin  testifies 
that  at  the  time  he  told  one  of  the  Cart- 
wrights  that  he  did  not  think  the  bank  had 
the  right  to  give  It  a  preference,  thereby 
clearly  indicating  that,  as  president  of  the 
trustee  bank,  he  regarded  the  land  grant  as 
a  part  of  the  trust  estate,  subject  to  the 
terms  and  conditions  of  the  trust  agreement 

The  fact,  if  such  be  true,  that  the  Ramon 
Land  &  Lumber  Company  did  not,  at  the 
time  of  the  creation  of  the  trust,  convey  to 
the  trustee  bank  such  title  as  it  had  to  the 
Ramon  Vigil  Grant,  but  reserved  unto  it- 
self. In  conjunction  with  the  trustee  and  the 
owners  of  the  grant  the  right  to  make  a  new 
and  further  agreement  relative  thereto, 
would  not  take  such  land  out  from  under  the 
terms  of  the  trust  agreement  if  It  be  a  fnct 
that  thereafter  the  creator  of  the  trust 
caused  the  legal  title  to  be  vested  in  the 
trustee,  with  the  intention  that  It  should  be 
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governed  and  controlled  and  be  subject  to  tbe 
terms  of  tbe  Instniuient  creating  the  trust. 

"The  fact  that  the  creator  of  a  trust  does  not 
transfer  to  the  trustee  the  legal  estate  in  the 
trust  property  which  he  subsequently  g«ts  in 
is  immaterial."  The  Laws  of  England,  Trusts 
and  Trustees,  g  33. 

When  the  clause  above  referred  to  Is  con- 
sidered, In  tbe  light  of  the  situation  of  the 
parties  at  the  time  the  trust  agreement  was 
executed,  we  believe  it  is  apparent  that  all 
that  was  intended  by  snch  provision  was  that 
if  it  became  necessary,  in  order  to  preserve 
the  equity  of  the  creator  of  the  trust  in  and 
to  the  Ramon  Vigil  Grant,  the  parties  were 
to  be  left  free  to  make  any  arrangement 
that  might  become  necessary  in  regard  there- 
to. The  equity  of  the  creator  of  the  trust 
was  subject  to  forfeiture  at  the  time  the 
trust  was  created.  Neither  the  bank  nor 
the  Ramon  Land  &  Lumber  Company  knew 
what  terms  or  conditions  the  owners  of  the 
grant  might  exact  in  order  to  grant  further 
time;  hence  they  desired  to  be  left  free  to 
deal  with  such  matter  to  the  best  advantage. 
It  is  clear  that  it  was  not  the  Intention  of 
the  parties,  by  the  new  arrangement  made 
relative  to  this  real  estate,  by  which  the 
Ramon  Land  &  Lumber  Company  quitclaim- 
ed to  Smith  and  Stebblns  and  they  gave  to 
the  bank  an  option  to  purchase,  to  take  this 
real  estate  out  from  under  the  terms  and 
provisions  of  the  trust  agreement.  The  new 
arrangement  was  made  with  a  view  to  pre- 
serve the  equity  in  tbe  land  grant,  and  to 
give  the  trustee  further  time  within  which  to 
arrange  for  the  sale  of  the  grant,  or  to  se- 
cure the  money  to  preserve  the  equity.  That 
tbe  creator  of  the  trust  so  regarded  the  mat- 
ter Is  evident,  for  certainly  it  was  cognizant 
ot  the  fact  that  the  trustee  was  so  treating 
it,  and  no  objection  was  raised  on  its  part, 
or  attempt  made  to  caU  the  trustee  to  ac- 
count 

"Tbe  creation  of  a  trust  requires  no  prescrib- 
ed_  form  of  words,  and  any  expression  which 
evinces  the  settlor's  present  intention  to  place 
his  beneficial  interest  in  specified  property  abso- 
lutely beyond  bis  control,  for  the  benefit  of  some 
person  or  object,  is  enough,  and  even  precatory 
words,  if  as  a  whole  the  intention  appears  that 
they  are  intended  as  imperative,  will  create  a 
valid  trust"    28  Am.  &  Eng.  Ency.  Law,  8iS6. 

Assuming,  for  the  sake  of  argument,  that 
the  above  provision  gave  to  the  Ramon  Land 
A  Lumber  "Company,  in  conjunction  with 
Smith  and  Stebbins  and  the  bank  the  power 
to  withdraw  .the  real  estate  from  the  opera- 
tion of  the  trust  agreement,  certainly  when 
It  caused  the  option  to  be  executed  to  the 
bank,  which  later  took  the  legal  title,  as 
trustee,  the  Ramon  Land  &  Lumber  Com- 
pany placed  its  interest  in  the  property  be- 
yond its  control,  and  definitely  established 
the  real  estate  as  a  part  of  tbe  trust  es- 
tate. To  say  the  least,  all  the  parties  so 
regarded  It,  and,  where  a  corporation  trustee 
acts  upon  the  assumption  that  certain  real 
estate  is  a  part  of  the  trust  estate,  a  director 
«f  such  corporation  will  not  be  heard  to 


say  that  It  was  not,  In  order  tbat  he  may  re- 
tain a  profit  made  in  dealing  with  such  prop- 
erty. And  while  the  trusteeship  was  limited 
in  duration  for  the  period  of  three  years, 
still  during  that  time  the  beneficial  Interest 
in  the  property  was  absolutely  beyond  the 
control  of  the  creator  of  the  trust,  and, 
where  a  trustee  has  converted  the  trust  es- 
tate into  money,  within  the  time  limited,  and 
is  proposing  to  distribute  tbe  same  to  the 
beneficiaries -of  the  trust,  a  director  of  such 
corporation  trustee  cannot  be  heard  to  ques- 
tion the  validity  of  the  trust  nor  will  the 
trust  agreement  at  his  instance  be  given  a 
construction  different  from  that  acted  upon 
by  the  trustee  and  the  parties  to  the  agree- 
ment 

[4,  S]  It  is  argued  that  the  creditors  did 
not  accept  the  trust  agreement  of  February 
10,  1911 ;  that  they  had  no  notification  that 
the  original  plan  bad  been  abandoned,  and 
the  new  agreement  consununated.  This  In- 
sistence is  answered  by  the  rule  of  law,  that: 

"The  acceptance  by  the  beneficiary  of  a  trust 
in  his  favor  is  presumed,  until  he  rejects  it" 
28  Am.  &  Eng.  Obey,  of  Law,  895. 

Tbe  fact  that  tbe  Instrument  in  question 
was  invalid  as  an  assignment  for  the  benefit 
of  tbe  creditors,  and  might  have  been  attack- 
ed by  any  of  tbe  creditors,  does  not  aid  Mnl- 
ler.  The  bank,  of  which  MuUer  was  a  di- 
rector, accepted  the  trusteeship  and  proceed- 
ed to  administer  the  trust;  hence  Muller  la 
in  no  position  to  question  tbe  validity  of  the 
trust  agreement,  or  to  question  the  right  ot 
the  creditors  to  call  him  to  account.  If  as  a 
director  he  has  violated  his  duty  In  dealing 
with  the  trust  property. 

Appellant  Muller  contends  that  the  so-call- 
ed trust  agreements  were  mere  powers  of 
attorney,  by  which  the  bank  was  to  act  as 
attorney  in  fact  for  the  Ramon  Land  &  Lum- 
ber Company  in  converting  its  assets  into 
cash  and  dlstriboting  the  proceeds  among  Ibi 
creditors. 

"A  trust,  in  the  modem  and  confined  sense  of 
tbe  word,  is  a  confidence  reposed  in  a  person 
with  respect  to  property,  of  which  he  has  poa- 
session  or  over  which  be  can  exercise  a  power 
to  the  intent  that  he  may  hold  tbe  property  or 
exercise  tbe  power  for  the  benefit  of  some  other 
person,  or  object"  The  Laws  of  England,  vol. 
28,  Tmats.  p.  5. 

Here  the  bank,  as  trustee,  was  Invested 
with  the  legal  title  to  the  property,  and  It 
was  directed  to  dispose  of  the  same  and  to 
apply  the  proceeds  to  the  payment  of  the 
claims  of  the  creditor^  of  the  Ramon  Land  & 
Lumber  Company  in  a  specified  manner. 
These  creditors,  under  the  terms  of  the  in- 
strument, were  the  beneflciaries  of  the  trust, 
and  no  power  was  reserved  in  the  creator  of 
the  trust  to  change  its  directions  so  given,  or 
to  alter,  change,  or  modify  the  terms  and 
conditions  of  the  agreement,  provided  the 
trust  was  executed  within  tbe  time  limited, 
viz.  within  three  years.  The  land  was  sold 
within  tbe  spedfled  time,  and  the  Inteiesta  of 
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the  benefidarleB  became  fixed  and  irrevoca- 
ble. 

Although,  as  stated,  the  trust  agreement, 
treated  as  an  assignment  for  the  benefit  of 
the  creditors  would  have  been  invalid  and 
subject  to  be  set  aside  by  any  creditor,  not 
accepting  its  provisions,  MuUer  is  in  no  po- 
sition to  set  up  tbe  invalidity  of  the  trust 
agreement,  or  to  otherwise  attack  it,  when, 
as  stated,  the  corporation  of  which  he  was 
a  director  treated  it  as  a  valid  and  binding 
trust,  for  the  benefit  of  the  creditors  of  the 
creator  of  the  trust 

lYeating  the  agreement  as  establishing  the 
relation  of  trustee  and  cestui  que  trustents, 
as  between  the  bank  and  tbe  creditors  of  the 
Ramon  Land  &  Lumber  Company,  we  will 
proceed  to  consider  tbe  questions  presented 
by  MuUer. 

[6,  7]  First,  it  is  contended,  that  a  direc- 
tor IS  under  no  disability  to  contract  with  the 
corporation  of  which  he  is  such,  provided  he 
acts  fairly  and  deals  at  arm's  length  with 
his  fellow  directors.  Here,  all  parties  con- 
cede there  was  no  intentional  fraud  on  the 
part  of  either  Muller  or  tbe  bank.  Mnller, 
as  a  director  knew  of  tbe  repeated  efforts 
made  to  sell  the  grant;  the  price  at  which-  it 
bad  been  offered,  and  all  the  facts  relative 
thereto.  He  bad  taken  tbe  proposed  pur- 
chaser over  the  grant,  and  while  be  did  not 
know  that  he  would  purchase  it,  he  knew  that 
if  a  deal  should  be  consummated,  the  pur- 
chaser would  pay  $80,000  for  it.  With  this 
knowledge,  be  obtained  an  option  for  tbe 
grant  for  $50,000,  which  was  subsequently 
increased  to  $53,600.  He  says  that  he  pur- 
posely refrained  from  telling  his  fellow  di- 
rectors about  these  negotiations  with  Pond, 
for  fear  that  they  might  want  more  for  the 
grant.  No  one  asked  him  as  to  tbe  price  for 
which  he  was  expecting  to  sell  the  grant.  He 
knew  that  other  directors  had,  at  various 
times,  options  on  the  grant.  He  supposed  that 
he  had  a  right  to  contract  with  his  fellow  di- 
rectors in  regard  thereto,  and  apparently  no 
one  of  the  other  directors  was  cognizant  of 
tbe  fact  that  they  could  not  lawfully  make 
such  a  contract  with  a  fellow  director. 

Tbe  present  case  presents  a  unique  prop- 
osition, in  that  it  not  only  Involves  tbe  trust 
relations  between  a  director  and  the  corpora- 
tion which  he  represents,  but  it  presents  tbe 
farther  question  of  his  dealing  with  proper- 
ty held  in  trust  by  the  corporation  for  tbe 
benefit  of  third  parties.  There  are  some 
cases  which  seemingly  imply  that  a  director 
may  deal  at  arm's  length,  relative  to  corpo- 
rate property  and  Interests,  with  his  fellow 
directors,  notwithstanding  tbe  fact  that  he 
occupies  a  thrust  relation  of  the  highest  char- 
acter toward  tbe  corporation  which  he  rep- 
resents, or,  perhaps,  more  definitely  stated, 
toward  *Jie  stockboldens  of  the  corporation. 
We  think,  however,  that  under  such  circum- 
stances, nothing  but  the  utmost  good  faith  on 
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his  part,  supplemented  by  a  full  and  teAx 
disclosure  in  advance,  to  his  fellow  directors, 
will  satisfy  the  requirements  of  tbe  law  and 
enable  him  to  retain  a  profit  made  at  the 
exi>ense  of  the  corporation.  Appellant  Mul- 
ler cites  the  following  cases:  Richardson  v. 
Green,  133  U.  S.  30,  10  Sup.  Ct.  280,  33  L.  Ed. 
516 ;  Ft.  Payne  Rolling  Mill  Co.  v.  Hill,  174 
Mass.  224,  54  N.  E.  532;  Barnes  v.  Spencer 
&  Barnes  Co.,  162  Mich.  509,  127  N.  W.  752, 
139  Am.  St.  Rep.  687;  Flgge  v.  Bergenthal, 
130  Wis.  594,  109  N.  W.  681,  110  N.  W.  798; 
Cowell  V.  McMiUin,  177  Fed.  25,  100  C.  C. 
A.  443;  Huffaker  v.  Germania  Safety  Vault 
&  Trust  Co.,  107  Ky.  200,  63  S.  W.  288,  46 
L.  R.  A.  S84.  A  careful  reading  of  these 
cases  will  show,  we  believe,  that  they  do  not 
go  to  the  extent  claimed  by  tbe  appellant. 
The  true  rule  in  this  regard  is  stated  by  Mr. 
Thompson  in  bis  work  on  Corporations  (6th 
Ed.)  §  1223,  as  follows: 

"The  law  prohibits  a  trustee  from  speculating 
in  the  subject-matter  of  hia  trust;  and,  while 
a  purchase  by  a  director  of  the  corporate  assets 
may  not  be  entirely  void  aa  to  creditors,  he  will 
cot  be  permitted  to  reap  a  benefit  to  their  detri- 
ment by  dealing  in  such  assets  as  a  third  party. 
If,  therefore,  he  does  purchase  corporate  assets, 
he  must  account  to  those  who  have  tiie  right  to 
demand  it  for  the  full  value  of  the  property  so 
purchased.  'No  principle  in  the  law  of  corpora- 
tions,' say  recent  writers  on  corporation  law, 
'is  founded  on  sounder  reasons,  or  more  surely 
settled,  than  the  principle  that  the  directors, 
trustees,  or  other  officers  of  a  corporation,  who 
are  intrusted  with  its  interests,  and  occupy  a 
fiduciary  relation  to  it,  will  not  be  allowed  to 
contract  with  the  corporation,  directly  or  indi- 
rectly, or  to  sell  property  to  it  or  purchase 
property  from  it,  where  thoy  act  both  for  the 
corporation  and  for  themselves.  In  such  a  case, 
the  transaction  is,  at  the  very  least,  voidable 
at  the  option  of  the  corporation;  and  it  may 
be  avoided  and  set  aside,  or  affirmed  and  any 
profits  recovered,  without  proof  of  actual  fraud 
or  of  actual  injury  to  the  corporation.'  This 
rule  requiring  fidelity  of  action  is  not  limited  to 
directors  expressly,  but  extends  to  other  mem- 
bers of  the  corporation  who  assume  to  act  in 
a  fiduciary  character  for  it.  Hence  the  general 
rule  applicable  alike  to  directors  and  other 
members  may  be  stated  thus:  A  member  of  a 
corporation,  acting  in  its  behalf,  either  as  a 
director  or  a  member  of  a  committee,  to  pur- 
chase or  sell  property,  assumes  towards  the  cor- 
poration relations  of  a  confidential  and  fiduciary 
character:  and  by  accepting  sucti  an  appoint- 
ment with  its  implied  duties  he  becomes  intrust- 
ed with  powers,  and  charged  with  duties,  to  be 
exercised  and  performed  for  the  common  inter> 
ests  of  the  corporation  and  stockholders,  and 
not  for  his  own  private  interests  or  profit.  In 
purchasing  or  selling  property  be  cannot  re- 
serve a  benefit  or  reap  any  profit  to  bimgelf  or 
a  firm  with  which  he  may  be  connected  without 
an  abuse  of  the  trust  and  confidence  reposed  in 
blm  by  the  corporation.  The  law  will  enforce 
fidelity  on  the  part  of  a  person  who  acts  for 
others,  by  imposing  upon  him  a  disability,  ei- 
ther partial  or  complete,  to  deal  in  his  own  be- 
half or  for  his  own  private  interests  or  profit 
in  respect  to  a  matter  involving  such  trust  or 
confidence." 

That  a  director  Is  not  wholly  precluded 
from  dealing  with  corporations  which  be  rep- 
resents is  shown  by  the  next  succeeding  sec- 
tion (1224),  but  requires  of  him,  when  so 
dealing,  to  make  a  full  and  fair  disclosure 


Digitized  by 


Google 


i50 


167  PACIFIC  BBPORTER 


(N.M. 


to  the  other  directors  of  all  the  circumstances 
attending  the  proposed  transaction  and 
the  extent  of  the  benefit  which  he  will  re- 
ceive thereby.    The  author  says:- 

"The  rules  given  with  reference  to  a  director 
dealing  with  the  corporation,  or  with  himself, 
and  requiring  him  to  account  for  secret  profits, 
do  not  mean  that  a  trustee  is  absolutely  prohib- 
ited either  from  dealing  with  the  corporation  or 
from  making  a  profit  out  of  his  trust  relation. 
The  principles  announced  are  intended  to  pre- 
vent directors  from  making  a  secret  profit  in 
transactions  between  themselves  and  the  corpo- 
ration. They  do  not  impose  upon  the  director 
an  absolute  duty  to  avoid,  wholly,  the  doing  of 
anything  for  his  own  benefit;  but  his  obUgation 
to  the  beneficiaries  in  the  trust  is  to  make  full, 
tail,  and  complete  disclosure  of  all  the  circum- 
stances attending  any  transaction  which  will 
benefit  himself  in  any  manner  different  from  the 
manner  in  which  all  the  shareholders  will  be 
benefited." 

We  do  not  believe  that  a  director  can  deal 
at  arm's  length  with  his  fellow  directors  In 
regard  to  the  corporate  property  or  corporate 
Interests.  The  position  of  confidence  which 
he  has  held  has  enabled  him  to  obtain  an 
Intimate  knowledge  of  the  affairs  of  the 
corporation  and  to  exercise  Influence  with 
those  associated  with  blm  in  the  manage- 
ment If  the  other  directors  of  the  corpora- 
tion are  disinterested,  the  director  can,  we 
think,  deal  with  them  as  any  other  trustee 
can  deal  with  the  cestui  que  trust,  and  bis 
contract  will  be  upheld,  provided  he  makes  a 
full  disclosure  of  all  the  facts  known  to  him 
about  the  subject  and  takes  no  auvantage  of 
his  position  and  deals  honestly  and  openly 
and  concludes  a  contract  fair  and  beneficial 
to  the  corporation.  See,  also.  Cook  on  Cor- 
porations, I  653  and  authorities  cited.  Other 
authorities  to  the  same  effect  cited  by  appel- 
lee are  as  follows:  Perry  on  Trusts  (6th  Kd.) 
§§  206,  430;  Pomeroy'B  Eq.  Jur.  §§  958,  1077; 
Magee  on  Banks  and  Banking  (2d  Ed.)  i  103 ; 
5  C.  J.  1224;  10  Cyc.  790;  Gay  v.  Young 
Men's  CktnsoL  Co-op.  Merc.  Inst,  37  Utah, 
280,  107  Pac.  237;  Purchase  v.  Atl.  Safety 
Dep.  &  Trust  Co.,  81  N.  J.  Eq.  344,  87  Atl. 
444;  Newcomb  v.  Brooks,  16  W.  Va.  32,  58- 
94:  Greenville  Gas  Co.  v.  Rels  et  al.,  54  Ohio 
St  549,  44  N.  B.  271;  Tenlson  v.  Patton, 
95  Tex.  284,  67  S.  W.  92;  McCord  v.  Nabours, 
101  Tex.  494,  109  S.  W.  913,  111  S.  W.  144; 
Jenkins  v.  Hammerschlag,  38  App.  Dlv.  209, 

66  N.  y.  Supp.  534;  Stanley  v.  Luse,  36  Or. 
25,  58  Pac.  75;  Morgan  v.  King,  27  Colo.  539, 
63  Pac.  416;  Bobbins  v.  Butler,  24  111.  387; 
Jarrett  v.  Johnson,  216  111.  212,  74  N.  E.  756 ; 
Frazier  v.  Jeakins,  64  Kan.  615,  68  Pac.  24, 

67  L.  R.  A:  575.  In  the  case  of  Tenison  v. 
Patton,  95  Tex.  284,  67  S.  W.  92,  the  court 
says: 

"The  corporation  is  a  separate  entity,  for 
which  its  board  of  directors  acts.  The  persons 
having  the  beneficial  interest  in  the  property  are 
the  stockholders,  but  their  rights  are  centered 
in  the  corporation,  and  are  managed  and  con- 
trolled through  the  board  of  directors,  as  the  ac- 
tive representative  of  the  company;  and  it  is 
through  it  and  not  the  stockholders  that  business 
dealings  are  carried  on.  When  a  personal  in- 
terest of  one  of  them  springs  up  adverse  to  that 


of  the  corporation,  it  disqualifies  him  to  act  con- 
cerning it  as  one  of  the  representatives  or 
agents.  But  the  others  do  not  lose  their  repre- 
sentative capacity,  and  still  have  power  to  bind 
the  company.  The  disqualified  director  cannot 
deal  with  them  as  a  stranger,  because  the  posi- 
tion of  confidence  which  he  has  held  has  en- 
abled him  to  gather  an  intimate  knowledge  of 
the  affairs  of  the  corporation  and  to  exercise 
infiuence  upon  those  associates  with  him  in  their 
management.  But  the  company  is  represented 
by  those  who  alone  can  act  for  it  and  if  they 
are  disinterested,  he  can,  we  think,  deal  with 
them  as  any  other  trustee  can  deal  with  the 
cestui  que  trust,  if  he  makes  a  full  disclosure 
of  all  facts  known  to  him  about  the  subject, 
takes  no  advantage  of  his  position,  deals  hon- 
estly and  openly,  and  concludes  a  contract  fair 
and  beneficial  to  the  company.  The  board,  ia 
such  transactions,  acts  in  a  fiduciary  capacity  to 
the  stockholders,  and  for  this  reason  should  not 
be  allowed,  in  making  a  contract  with  their  co- 
director,  to  sacrifice  the  interest  of  those  com- 
mitted to  their  charge." 

Gay  y.  Young  Men's  Consol.  Co-op.  Mer- 
cantile Inst,  37  Utah,  280,  107  Pac.  237,  1b  a 
comiwratively  recent  decision  of  the  Supreme 
Court  of  Utah  on  facts  somewhat  similar  to 
those  in  the  case  at  bar.  The  wife  of  Joshna 
Gay,  in  order  to  secure  an  indebtedness  of  the 
latter  to  a  corporation,  conveyed  to  it  a  cer- 
tain parcel  of  land  by  deed  prescribing  the 
condition  that  said  corporation  should  rec^ve 
and  hold  the  title  to  said  land  in  trust,  and 
should  sell  the  same  for  the  best  price  ob- 
tainable therefor,  but  In  no  event  for  less  than 
$3(X) ;  and,  that  when  said  land  was  sold,  the 
corporation  should  retain  out  of  the  proceeds 
the  amount  of  said  Indebtedness,  and  account 
to  the  wife  for  the  balance  of  the  proceeds 
of  said  sale.  The  laud  was  sold  soon  there- 
after to  one  Rockhill,  a  director  of  trustee 
corporation,  for  the  sum  of  $300,  and  he  In 
turn  within  a  few  days  thereafter  sold  to  one 
King  for  the  sum  of  $500.  The  court  held 
that  this  transaction  rendered  both  the  cor- 
poration and  Rockhill,  the  director,  liable  to 
the  wife  for  the  difference  between  the  amount 
of  said  indebtedness  and  $500,  the  price  at 
which  said  property  was  sold  by  the  director. 
Among  other  things,  the  court  said: 

"The  obligation  of  the  corporation,  therefore, 
was  in  the  nature  of  a  trust,  and  its  relation 
to  respondent  anJ  the  fund  was  in  the  nature  of 
a  trustee,  and  we  shall  so  treat  it.  The  corpora- 
tion in  selling  the  property  was  bound  to  sell  It 
for  the  'best  price  that  could  be  obtained'  there- 
for. If  the  property  was  sold  for  a  less  price, 
the  corporation  would  still  be  liable  to  respond- 
ent for  the  difference  between  what  the  prop- 
erty was  actually  sold  for  and  what  the  corpo- 
ration could  have  obtained  for  it  If  the  proper- 
ty in  question,  therefore,  was  sold  for  $500,  as 
found  by  the  court,  on  the  26tb  day  of  July, 
1006,  then  that  amount  was  obtainable  for  it  on 
that  date.  It  is  contended  that  the  land  was 
sold  by  the  corporation  to  Rockhill  on  the  2lBt 
day  of  July,  1906,  for  the  sum  of  $300,  and 
therefore  the  corporation  is  required  to  account 
for  that  sum  only.  For  the  reasons  hereinafter 
stated  we  cannot  treat  the  transfer^of  the  prop- 
erty to  Rockhill  as  a  sale,  and  hence  we  are  of 
the  opinion  that  the  corporation  is  clearly  liable 
under  its  trust  agreement" 

After  thus  disposing  of  the  liability  of  the 
trustee  corporation,  the  court  then  deals  wltb 
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the  positton  of  tbe  director.    The  opinion  pro- 
eeeds: 

"Bot  is  the  appellant  Rockhill  also  liable  to 
tbe  respondent?  Tbe  answer  to  this  qneBtion 
deiiends  upon  two  things,  namely,  Roc-kbill's  re- 
lation to  tbe  corporation,  and  the  character  of 
tbe  transaction  by  which  it  obtained  title  to  the 
land  in  question.  Rockhill'g  relation  to  the  cor- 
poration was  that  of  director  and  vice  presi- 
dent." 

TliCD  occurs  a  somewhat  lengthy  discasslon 
of  the  knowledge  with  which  an  oflicer  of  a 
coxporatlon  Is  chargeable,  after  which  the 
court  concludes  as  follows: 

"Under  tbe  court's  findings  in  this  case,  when 
viewed  in  the  light  of  the  law  applicable  to 
tbem,  tbe  transaction  by  which  Rockhill  obtain- 
ed title  to  the  land  in  question  on  the  2l8t  day 
of  July,  1906,  amounted  to  no  more  than  to  con- 
stitute him  a  trustee  for  the  respondent.  Tbe 
property,  which  was  therefore  held  in  trust  for 
respondent  by  the  corporation,  was  after  the 
transfer  held  in  trust  for  ber  by  Rockhill. 
*  •  •  As  we  have  seen,  Rockhill  is  in  no  bet- 
ter plight  than  the  corporntion,  since  be  simply 
stands  in  its  shoes,  and,  in  so  far  as  respond- 
ent's rights  are  concerned,  is  bound  by  tbe  trust 
agreement  the  same  as  tbe  corporation  would  be. 
l%e  corporation  could  thus  discharge  its  obliga- 
tions only  by  complying  with  the  trust  agree- 
ment, and,  in  doing  so,  would  have  to  account  to 
respondent  for  her  proportion  of  the  S500  which 
was  the  sale  price  of  tbe  property.  Rockhill  be- 
came a  volunteer  trustee,  and  has  obtained  and 
holds  the  fund  derived  from  the  sale  of  tbe  land, 
and  hence  we  can  see  no  good  reason  for  holding 
that  he  should  not  be  required  to  account  to 
respondent  for  the  amount  due  her  under  the 
trust  agreement  in  accordance  with  its  terms,  all 
of  which  the  law  assumes  that  Rockhill  knew." 

In  the  case  of  Purchase  v.  Atlantic  Safe 
Deposit  &  Trust  Co.,  81  N.  J.  Eq.  344,  87 
Atl.  444,  real  estate  was  held  In  trust  by  the 
corporatl(»i  for  purposes  of  sale.  It  was, 
without  the  knowledge  of  its  board  of  direc- 
tors, purchased  by  one  of  its  directors 
through  a  third  person.  In  such  case  the 
court  held  the  purchasing  director  absolute- 
ly liable  to  the  cestui  que  trust  for  all  prof- 
Its  realized  out  of  tbe  transaction.  The  re- 
marks of  the  court  are  so  pertinent  and  the 
&ct8  of  the  case  so  similar  to  those  in  the 
case  at  bar  that  we  quote  from  the  opinion  of 
the  rice  chancellor  at  somewhat  greater 
length  than  usual.    The  court  said: 

"Now  the  other  branch  of  this  case  involves 
tbe_  responsibility  of  Mr.  Mason,  who  admittedly, 
wliile  a  member  of  the  board,  purchased  property 
which  tbe  institution  which  the  board  represent- 
ed held  in  trust  for  complainants.  That  he  is 
liable  for  any  losses  that  have  been  sustained  by 
tbe  cestuis  que  trust,  or  is  liable  for  any  profits 
that  he  may  have  obtained  in  the  transaction, 
there  cannot  be  a  shadow  of  doubt.  •  »  • 
Another  element  exists  in  the  case  which  I 
would  not  like  to  finally  determine  at  this  time, 
although  I  feel  well  convinced  in  my  own  mind, 
but  I  think  I  should  wish  to  hear  further  from 
counsel  before  finally  determining  it;  that  is, 
touching  the  $1,000  paid  to  Mr.  Mason  by  tbe 
trust  company  for  commissions.  My  present 
view  is  that  a  company  holding  a  property  in 
trust  for  purposes  of  sale  would  have  no  right, 
power,  or  authority  to  pay  commissions  to  a 
member  of  its  board  for  finding  a  purchaser. 
If  such  a  company  is  permitted  to  pay  commis- 
sions to  a  member  of  its  board,  it  is  permitted 
to  pay  commissions  to  any  number  of  members 
at  ita  t>6ard,  which  would  be  in  effect  a  board 


paying  commissions  to  itself.  It  seems  to  m« 
that  the  transaction  is  one  that  is  against  pub- 
lic policy ;  that  a  real  estate  agent  who  for  com- 
missions  makes  a  sale  of  property  for  a  compa- 
ny, which  property  the  company  holds  in  trust, 
must  be  a  man  outside  of  the  company.  The  de- 
sire to  earn  commissions  seems  to  me  to  be  in* 
compatible  with  the  performance  of  tbe  duties 
which  belong  to  the  director  as  such.  If  this  be 
true,  the  trust  company  and  Mr.  Mason  would 
be  jointly  liable  to  the  cestuis  que  trust  for  the 
return  of  that  money,  with  interest,  and  I  shall 
80  determine,  unless  briefs  from  the  respective 
counsel  convince  me  that  I  am  in  error  as  to 
this.  I  will  ask  Mr.  Fi-ench,  on  behalf  of  tbe 
trust  company,  to  submit  a  brief  upon  that 
point,  if  he  is  convinced  I  am  in  error,  and  to 
submit  whatever  briefs  be  wishes  to  submit  on 
that  point  to  Mr.  Cnrr  before  its  presentation 
to  me,  or  with  its  presentation  to  me." 

After  the  case  had  been  considered  upon 
briefs  filed  by  the  respective  parties,  the  vice 
chancellor  still  adhered  to  his  original  hold- 
ing, and  In  a  supplemental  opinion  said: 

"Under  tbe  trust  which  was  assumed  by  de- 
fendant corporation,  it  became  the  duty  of  that 
corporation  to  find  an  advantageous  purchaser 
of  the  property  of  its  cestuis  que  trust.  As  that 
corporation  could  only  act  through  its  board, 
that  duty  necessarily  belonged  to  the  board,  and 
to  each  member  of  the  board.  In  finding  a  pur- 
chaser for  the  trust  property,  a  member  of  the 
board  did  no  more  than  perform  his  plain  dnty 
as  a  director,  a  duty  which  he  owed  alike  to 
the  corporation  and  to  tbe  cestui  que  trust  of 
the  corporation  which  he  was  representing.  The 
corporation  and  the  cestui  que  trust  were  alike 
entitled  to  tbe  service  which  was  performed  by 
tbe  director  and  were  alike  entitled  to  the  free 
exercise  of  the  judgment  of  the  director  touching 
the  desirability  of  the  sale,  uninfluenced  by  hope 
of  personal  gain,  for  the  relation  of  tbe  board 
to  the  cestui  que  trust  was  clearly  in  the  nature 
of  a  trust  relation,  notwithstanding  the  fact  that 
the  corporation  which  the  board  primarily  repre- 
sented was  the  legal  trustee.  The  right  of  the 
corporation  for  compensation  for  tbe  services 
performed  by  it  in  effecting  the  sale  as  a  part 
of  its  duty  is  not  questioned ;  but  its  right  to 
pay  to  a  member  of  its  board  of  directors,  out 
of  tbe  fund  of  its  cestui  que  trust,  compensation 
for  disclosing  a  purchaser  for  tbe  trust  property 
cannot,  in  my  judgment,  be  sustained.  'The  right 
of  the  corporation  to  compensation  for  services 
performed  as  trustee  is  entirely  distinct  from  its 
right  to  an  allowance  for  an  expenditure  of  this 
nature. 

"Another  question  arises  from  the  peculiar  cir- 
cumstances connected  with  the  transactions  al- 
ready referred  to.  The  defendant  corporation 
paid  to  its  director,  ont  of  the  funds  of  the 
cestui  que  tntst,  a  compensation  for  disclosing 
a  purchaser  for  tbe  •  •  •  property.  At  that 
time  it  was  believed  by  all  the  members  of  the 
board,  except  the  director  to  whom  the  payment 
was  made,  that  the  purchaser  of  the  property 
was  ia  stranger.  It  has  since  been  ascertained 
the  real  purchaser  was  tbe  director  to  whom 
the  compensation  was  paid.  That  director  is  a 
party  defendant,  and  has  been  already  ordered 
to  account  to  the  cestui  que  trust  for  all  profits 
flowing  to  him  from  the  purchase.  The  item 
here  under  consideration  may  be  appropriately 
classed  as  one  of  the  items  of  profits  made  by 
the  director  through  his  purchase  of  the  prop- 
erty. For  this  item  both  the  director  and  tbe 
corporation  are  liable  to  tbe  cestui  que  trust; 
for  tbe  other  items  for  which  the  account  is  to 
be  taken  only  the  director  is  liable,  as  the  sale 
of  the  property  was  made  by  tbe  corporation 
in  good  faith,  without  knowledge  of  the  fact  that 
the  director  was  a  purchaser.  Under  these  cir- 
cumstances, the  joint  liability  of  the  director 
and  tbe  corporation  for  tbe  money  paid  to  the 
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director  for  disclosine  a  purchaser  falls  within 
the  rule  defined  ia  McCartin  v.  TraphaKen,  43 
N.  J.  Eq.  323,  11  Atl.  156;  for  the  corporation 
received  no  benefit  from  the  payment  and  the 
director  received  the  sole  benefit;  the  liability 
for  the  return  of  the  money  should,  in  equity, 
be  primarily  cast  upon  the  director  and  secon- 
darily on  the  corporation." 

Appellant  MuUer  seeks  to  show  tbat  tbe 
creditors  were  not  the  beneficiaries  under  the 
trust  agreement  under  which  the  corporation 
was  acting,  and  hence  cannot  question  hia 
dealing  In  tbe  manner  stated  with  tbe  corpora- 
tion. This  would  i|ndout>tedly  be  true  if  the 
creditors  were  not  the  beneficiaries  under 
the  trust  The  contract  between  Muller  and 
the  corporation.  In  that  event,  could  only  be 
attacked  by  either  the  stockholders  of  the 
corporation  or  the  cestui  que  trust,  wblch 
would  be  the  Ramon  Land  &  Lumber  Com- 
pany. We  have  determined  that  the  credi- 
tors were  tbe  beneficiaries  of  the  trust,  and. 
that  being  true,  they  could  question  tbe  right 
of  Muller,  aa  a  director  of  the  trustee  cor- 
poration, to  retain  the  profit  made  by  him 
In  the  transaction  in  question.  Muller  was 
a  director  of  the  trustee  corporation,  and 
knew  that  it  was  acting  as  trustee  in  the 
management  and  disposition  of  tbe  trust 
property.  He  knew  tiiat  there  was  a  pos- 
sibility of  selling  tbe  trust  real  estate  for 
the  sum  of  $80,000.  Possessed  of  this  knowl- 
edge, he  secured  an  option  upon  the  property 
from  his  fellow  directors,  without  disclosing 
the  anticipated  profits;  and  when  he  con- 
ceived the  idea  of  reaping  a  personal  profit 
from  the  sale  of  the  trust  property,  his  in- 
terest came  Into  conflict  with  the  Interests  of 
the  cestui  que  trust,  represented  by  his  cor- 
poration. Not  only  this,  but  the  Interests  of 
the  other  shareholders  in  the  corporation 
came  Into  conflict  with  his  personal  Inter- 
ests. His  Interest  would  have  l>een  subserved 
by  securing  an  option  at  the  lowest  possible 
figure,  while  tbe  Interest  of  the  cestui  que 
trust  and  tbe  shareholders  of  the  trustee  cor- 
poration demanded  that  the  trust  property 
be  disposed  of  at  the  highest  figure  obtain- 
able. The  shareholders  of  the  trustee  would 
share  beneficially  in  the  distribution  of  tbe 
trustee's  compensation  based  on  tbe  amount 
of  its  disbursements,  and  the  cestui  que 
trust  would  have  their  dividends  increased 
proportionately  to  the  increased  price  at 
which  the  trust  property  sold.  He  did  not 
disclose  to  the  directors  of  the  trustee  bank 
that  he  was  about  to  realize  a  large  profit 
as  a  result  of  bis  dealing  with  the  trust  prop- 
erty, or  that  he  was  making  any  profit  at  all. 
Furthermore,  be  not  only  failed  to  disclose 
to  the  directors  of  his  corporation  the  profit 
which  he  expected  to  reap  from  the  pur- 
chase of  the  trust  property,  but  with  full 
knowledge  of  the  bank's  trusteeship  and  the 
terms  thereof,  he  purposely  concealed  the 
price  at  whlcb  he  was  proposing  to  sell  the 
grant  for  fear  Oiej  would  go  ahead  and  close 
the  deal  t&emselves. 

The  duty  of  a  full  disclosure  of  all  tbe 


facts  within  bis  knowledge  that  might  affect 
the  action  of  his  codlrectors  regarding  the 
proposed  purchase  was  a  duty  -n-hlch  was  ow- 
ing even  as  between  him  and  the  other  share- 
holders of  his  corporation.  He  could  not 
sustain  his  claim  to  retain  the  profits  result- 
ing from  this  sale  when  tested  by  ordinary 
rules  governing  the  dealings  between  a  di- 
rector and  his  corporation,  with  such  corpo- 
ration divested  of  the  highly  fiduciary  ca- 
pacity in  which  it  acted  against  attack  by  a 
shareholder  of  such  corporation.  A  fortiori 
be  cannot  do  so  when  the  rigid  rules  respect- 
ing the  purchase  by  a  trustee  from  a  cestui 
que  trust  Intervene  and  intensify,  as  it  were^ 
tbe  already  fiduciary  character  of  the  deal- 
ings between  a  director  and  the  corporation 
he  represents. 

The  duties  of  a  director  towards  his  cor- 
poration must  be  measureU  by  and  commen- 
surate with  tbe  corporation's  duties  with 
respect  to  the  subject-matter  of  their  dealing. 
The  corporation  can  act  only  through  its  di- 
rectors. And  where,  as  here,  the  corporation 
is  a  trustee,  every  director  Is  immediately 
clothed  with  tbe  habiliments  of  that  trustee- 
ship of  wblch  he  cannot  divest  himself  by 
any  means  whatsoever  for  tbe  purpose  of 
lending  sanction  to  his  dealings  with  tbe 
trust  property  for  personal  gain.  His  deal- 
ings will  be  subject  to  all  tbe  rules  of  equity 
which  govern  the  relations  of  trustee  and 
cestui  que  trust,  including  the  rule  wbicb 
requires  an  accounting  to  the  cestui  que 
trust  for  any  profits  made. 

The  reasons  for  the  strict  application  by 
the  courts  of  the  equitable  doctrine  above 
discussed  are  too  apparent  for  extended  dis- 
cussion, and  are  fully  Justified  by  the  facta 
in  the  case. 

Frederick  Muller's  duty  as  a  director  of 
the  trustee  corporation  required  him  to  aid 
in  tbe  disposal  of  the  trust  property  to  the 
best  advantage.  He  began  to  negotiate  for 
the  property  himself,  however,  and  It  im- 
mediately became  to  his  personal  interest  to 
secure  its  disposition  at  tbe  lowest  figure 
possible.  Had  he  made  the  disclosure,  which, 
un'der  the  law  It  was  his  duty  to  make,  we 
should  have  to  Impute  to  his  fellow  directors 
a  willingness  to  breach  the  trust  agreement 
into  which  they  bad  entered,  to  Justify  an 
assumption  that  they  would  ever  have  con- 
summated an  option  agreement  with  appel- 
lant so  favorable  to  him  and  so  disastrous 
to  the  interests  of  the  cestui  que  trustent 

Moreover,  although  It  is  not  essential  to  en- 
title the  cestuls  que  trustent  to  tbe  relief 
prayed  for  that  fraud  be  shown,  anti  al- 
though no  collusion  between  tbe  directors  and 
this  appellant  was  shown,  the  court  does  find, 
and  the  finding  Is  fully  sustained  by  the  evi- 
dence. Indeed  is  supported  by  appellant's  ad- 
mission, that  he  concealed  from  them  the 
price  at  which  he  proposed  selling  the  trust 
property.  Even  when  by  reason  of  a  better 
otter  from  another  person,  wbo,  though  not 
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a  director,  disclosed  bis  anticipated  profit, 
the  appellant  Increased  the  purchase  price 
under  bis  option  from  $50,000  to  $53,500,  he 
sUlI  did  not  disclose  anything  whatsoever 
regarding  any  profit  he  would  reap  from  the 
transaction.  Silence  or  nondisclosure  wbere 
there  is  a  duty  to  speak  will  alone,  and  un- 
accompanied by  any  element  of  active  fraud 
be  sufficient  to  ground  an  notion  for  deceit. 
20  Cyc.  15;  Anderson  v.  Bee'd,  20  N.  M.  202. 
148  Pac.  502,  L.  R.  A.  1916B,  862.  Certainly, 
according  to  any  view  of  this  transaction, 
every  duty  springing  from  appellant's  rela- 
tionship to  the  trustee  and  the  trust  property 
demanded  the  fullest  disclosure  of  the  facts, 
which  he  not  only  did  not  make  but  purpose- 
ly concealed. 

But.  OS  above  stated,  the  liability  of  this 
nppellant  to  account  for  the  profits  resulting 
from  this  sale  are  In  no  way  dependent  upon 
a  showing  of  fraud,  active' or  by  concealment. 
It  springs  from  the  relationship  he  sustained 
to  the  parties  and  the  property  dealt  with. 
Here  there  was  not  only  the  duty  vfhlch  Mul- 
ler  owed  to  the  stockholders  of  his  corpora- 
tion but  there  was  the  added  duty  owing  to 
the  cestui  que  trustents.  It  would  be  going 
too  far  in  such  a  case  to  require  a  showing 
of  bad  faith  or  fraud  on  the  part  of  the  di- 
rector of  the  corporation  before  the  court 
would  set  asfde  such  a  contract  or  require 
the  director  to  account  for  the  profits  so 
made,  and  wouM  establish  a  rule  which 
wonld  lead  to  opportunities  for  fraud  and  in- 
justice. Courts  have  always  required  the 
utmost  good  faith  upon  the  part  of  the  trus- 
tee. All  contracts  by  which  the  trustee 
makes  a  profit  on  purchases  of  trust  property 
are  universally  set  aside  by  the  courts  at  the 
election  of  the  cestui  que  trust.  Only  by  the 
rigid  adherence  to  such  a  rule  can  the  rights 
of  the  beneficiaries  of  the  trust  be  fully  pro- 
tected, and  it  would  go  far  to  destroy  the 
beneficent  effect  of  this  rule  if  the  court 
should  say  that  a  director  of  a  trustee  cor- 
poration coul'd  deal  with  his  fellow  directors 
relative  to  the  trust  property  and  retain  to 
blmself  any  profit  which  he  might  make  as 
against  the  cestui  que  trust.  In  the  present 
case  we  are  satisfied  that  MuUer  and  his 
fellow  directors  were  acting  in  the  utmost 
good  faith,  Muller  under  the  assumption  that 
h6  had  the  legal  right  to  take  the  option  tn 
question  and  secure  to  himself  the  anticipat- 
ed profits,  and  the  directors  likewise  honest- 
ly entertained  the  belief  that  there  was  no 
Impropriety  in  the  making  of  such  a  contract; 
twt  the  court  cannot  disregard  the  rules  of 
law  so  long  established  and  so  consistently 
adliereld  to  because  In  a  given  case  adherence 
to  the  rule  may  work  a  seeming  hardship, 
where  disregard  of  the  rule  would  lead  to 
fraud  and  Injustice  without  any  opportunity 
to  clearly  establish  such  a  fraud,  if  seeming 
good  faith  on  the  part  of  those  dealing  with 
the  trust  property  would  entitle  the  trustee 
or  a  director  of  the  trustee  to  retain  a  pet- 


sonal  benefit  to  himself  at  the  expense  of  the 
trust  estate.  For  this  reason  we  are  conir 
pelled  to  hold  that  the  trial  *ourt  properly 
denied  Muller  bis  right  to  recover. 

Another  point  presented  by  Muller  is  that 
H.  B.  CSartwrlght  &  Bro.  is  estopped  to  ques- 
tion the  right  of  Muller  to  retain  the  profit 
resulting  from  his  purchase  and  sale  of  the 
trust  property.  Assuming,  for  the  sake  of 
argument,  that  Cartwrlght  &  Bro.  was  es- 
topped, other  creditors,  not  so  estopped,  have 
questioned  his  right,  and  for  this  reason  It 
is  unnecessary  to  consider  the  estoppel  alleg- 
ed against  Cartwrigbt  &  Bro. 

[S]  The  appellant  United  States  Bank  & 
Trust  Company  complalbed  of  the  action  of 
the  court  in  refusing  to  allow  It  a  commission 
of  $1,500.  being  6  per  cent,  on  the  $26,500 
claimed  by  Muller,  and  also  for  refusing  to 
allow  it  a  claimed  attorney's  fee  of  $1,000. 
Relative  to  the  claimed  commission  on  the 
$26,500,  the  bank  in  its  answer  filed  in  this 
case  alleged  that  appellant  Muller  was  en- 
titled to  the  said  sum,  and  that  It  was  no 
part  of  the  trust  estate,  and  set  up  other  al- 
legations tending  to  show  MuHer's  right  to 
this  fund  in  question.  Both  Muller  and  the 
bank  were  represented  by  the  same  attorney, 
and  Muller  in  his  answer  adopted  many  of 
the  allegations  contained  in  the  answer  of  the 
bank.  We  think  the  court  was  Justified  in 
finding  that  the  bank  had  been  an  unfaith- 
ful trustee.  Where  a  trustee  is  unfaithful 
to  the  trust,  it  Is  properly  denied  comiJensa- 
tion.  The  court  In  such  cases  acts  in  the  ex- 
ercise of  a  sound  discretion  in  refusing  to 
allow  compensation,  which  discretion  will 
not  be  'disturbed  on  appeal,  except  in  a  case 
of  clear  abuse. 

"It  might  be  sunposed  that  the  term  'breach 
of  trust'  was  confined  to  willful  and  fraudulent 
acts  which  have  a  quasi  criminal  character,  even 
if  they  hnve  not  been  made  actual  crimes  hf 
statute.  The  term  has,  however,  a  broader  and 
more  technical  meaning.  It  is  well  settled  that 
every  violation  by  a  trustee  of  a  duty  which 
equity  lays  upon  him,  whether-  willful  and 
fraudulent,  or  done  through  negligence,  or  aris- 
ing through  mere  oversight  and  forgetfulness,  is 
a  breach  of  trust.  The  term,  therefore,  includes 
every  omission  and  commission  of  either  of  the 
three  great  obligations  already  described,  of 
carrying  out  the  trust  according  to  its  terms, 
of  care  and  diligence  in  protecting  and  invest- 
ing the  trust  property,  and  of  using  perfect 
good  faith."     Pomerov'g  Eq.  Jnr.  1079. 

In  Perry  on  Trusts,  at  section  919,  the  au- 
thor speaks  conoemlng  this  subject,  as  fol- 
lows: 

"If  they  [trustees]  are  guilty  of  any  breach 
of  trust,  or  of  any  vexatious  or  improper  con- 
duct the  courts  can  withhold  all  compensation, 
or  they  can  allow  such  compensation  as  will  pay 
for  the  value  of  their  services  so  far  as  they 
have  been  benefidal  to  the  estate." 

Even  though  the  trustee  acts  in  good  faith, 
if  his  conduct  is  a  breach  of  trust,  compensa- 
tion will  be  denied.  Wefikiey  v.  Meriwether, 
156  Ky.  304,  160  S.  W.  1054.  And  the  refus- 
al of  a  trustee  to  do  bis  duty  until  compelled 
deprives  him  of  the  right  to  compensation. 
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Lebman  ▼.  BothbarUi,  169  HL  270,  42  N.  E. 
777. 

It  Is  axloiiiatlc  In  tbe  law  of  trusts  and 
trustees  that  the  trustee  shall  receive  no 
compensation  where  lie  doiiles  the  tryst. 
That  la  exactly  what  has  been  done  by  the 
trustee  In  this  case  with  respect  to  the  $26,- 
500.  It  has  denied  the  existence  of  a  trust 
with  respect  to  said  fund,  though  allpglng  a 
wllllngnci*  to  abide  the  JudKiiieiit  of  the  court 
with  reference  thereto,  excepting,  however, 
and  seeking  to  overturn  It  on  this  appeal. 
Therefore  there  was  no  error  In  denying  It  a 
commission  upon  said  sum  of  $26,500. 

The  Judgment  of  the  district  court,  denying 
the  bank  the  right  to  take  credit  for  the 
$1,000  attorney's  fee  was  proper,  In  view  of 
the  state  of  the  record.  The  stipulation  un- 
der which  tills  fee  was  claimed  was  not  pre- 
sented to  the  trial  court.  It  had  evidently 
been  misplaced  and  was  not  available.  It 
was. not  produced  for  Inspection  of  the  trial 
court  before  Judgment  was  rendered.  It  was 
claimed  by  the  attorney  for  the  bank  that  It 
was  an  uoqualifled  stipulation,  and  provided 
unconditionally  for  such  payment,  and  was 
signed  by  counsel  for  all  tlie  parties.  Counsel 
for  Cartwrlght  &  Bra  contended  upon  the 
argument  that  It  was  a  condltlounl  stipula- 
tion, and  that  any  party  to  the  proceedings 
had  the  right  to  questioQ  the  legality  of  such 
payment  No  offer  was  made  by  the  bank  to 
show  by  evidence  the  terms  and  conditions 
of  the  stipulation.  The  burden  was  upon  It 
to  sustain,  by  the  terms  of  the  stipulation, 
the  payment  to  its  attorney  of  this  amoimt 
Such  being  true,  it  failed  to  sustain  the  bur- 
den in  this  regard;  hence  the  court  properly 
disallowed  it  this  item. 

[9, 1 0]  We  win  next  consider  the  appeal  of 
Haspelroath  and  the  creditors  Joining  with 
him,  by  which  is  presented  the  question  of 
the  validity  of  the  preference  given  the  claim 
of  Cartwrlght  &  Bro.  over  the  general  credi- 
tors. As  heretofore  stated,  Cartwrlght  & 
Bro.,  in  their  complaint  filed  in  the  district 
court,  characterized  the  trust  agreement  as 
an  assignment  for  the  benefit  of  creditors.  If 
this  be  true,  undoubtedly  the  attempted 
preference  given  them  by  the  trustee  was  in- 
valids Without  determining  whether  the 
trust  agreement  consUtuted  an  asslgument 
for  the  benefit  of  creditors,  to  say  the  least, 
it  was  a  trust  agreement  in  which  the  credi- 
tors of  the  Ramon  Land  &  Lumber  Company 
were  the  beneficiaries,  and  in  which  all  the 
general  creditors  were  placed  upon  the  same 
footing.  In  their  brief  Cartwrlght  &  Bro. 
attempt  to  sustain  the  validity  of  the  pref- 
erence upon  two  proijosltiona:  First,  that  the 
execution  of  the  mortgage  to  it  by  the  bank 
was  Justified  by  tlie  exigencies  of  the  sltun- 
tlon  confronting  the  trustee  at  the  time  of  its 
execution;  and,  second,  that  the  trustee  was 
authorized  by  the  provisions  of  the  trust 
agreement,  under  which  it  acted,  to  do  as  It 
did  in  the  premises,  if  such  action  became 
necessary  for  the  preservation  of  the  trust 


estate.  A  preference  is  also  claimed  upon 
another  ground  whidi  will  be  hereafter  con- 
sidered, as  it  has  no  connection  wltb  th« 
mortgage  in  question. 

First,  as  to  the  authority  of  the  tnistee 
under  the  trust  agreement;  Under  this  agree- 
ment Cartwrlght  &  Bro.  were  placed  in  the 
same  class  as  the  other  unsecured  creditors, 
and   tbe  trustee  was  given  full  authority, 
.should  it  consider  it  best,  to  obtain  title  to 
the  grant  in  order  to  prevent  the  forfeiture 
of    the  grant  by  the  owners  to  do  so  and  to 
talie  the  title  of  said  grant  in  its  name,  as 
trustee.    We  have  heretofore  determined  that 
the  Ramon  Vigil  Grant  was  subjected  to  the 
terms  and  provisions  of  tlie  trust  agrt>einent. 
and,  this  being  true,  it  would  be  governed 
thereby.     Appellant  claims  tliat,  the  trustee 
h.'i\ing  full  authority  to  obtain  legal  tltl«  to 
tlio  grant,  and  It  being  essential  that  It  raise 
the  amount  of  money  necessary  under  its  op- 
tion to  enable  it  to  do  so.  It  had  the  power 
to  do  whatever  was  necessary  in  order  to  ob- 
tain the  money,  even  to  the  giving  of  a  pref- 
erence to  a  creditor  for  his  unsecured  claim. 
We  do  not  believe  that  the  trust  agreement 
Justifies  such  a  construction.     The  creator 
of   the   trust  stipulated  and   provided   that 
Cartwright  &  Bro.  should  prorate  with  the 
other  creditors;   and,  while  the  trustee  was 
authorized  to  obtain  title  to  the  grant  and 
could  have  borrowed  from  any  source  the 
moneys  necessary  to  enable  it  to  do   so,  or 
could  have  used  the  money  of  the  trust  es- 
tate for  that  purpose,  we  do  not  believe  that 
it   was   competent  for   it  to  enter  into  an 
agreement   with   an   unsecured   creditor   by 
which  he  should  advance  to  it  the  necessary 
money  under  an  agreement  by  which  such 
creditor  should  secure  a  decided  advantage 
over  all  the  other  creditors. 

It  is  true  the  district  court  found  that  ap- 
pUcation  had  been  made  to  the  other  credi- 
tors to  assist  in  furnishing  the  money  neces- 
sary to  enable  the  trustee  to  take  the  legal 
tiOe  to  the  grant.  While  this  finding  is 
probably  not  supported  by  the  evidence,  yet  it 
is  not  questioned  by  appellants.  If  we  ac 
cept  it  as  true,  it  does  not  aid  Cartwright  & 
Bro.  The  application  to  the  other  creditors 
for  financial  assistance,  if  such  was  made, 
was  in  December,  1910,  before  the  execuUMt 
of  the  trust  agreement  in  February,  1911. 
There  is  no  showing  made  that  any  rep^ 
sentation  was  made  to  the  other  creditors  to 
the  effect- that  this  money  was  necessary  in 
order  to  save  the  equity  Jn  the  real  estate: 
nor  was  It  represented  to  them  that  bwA 
creditors  as  advanced  money  for  this  par 
pose  would  be  given  preference  as  to  their 
lutsecured  claim.  The  facts  relative  to  this 
matter  may  be  briefly  stated  as  follows: 

Cartwright  &  Bro.  was  the  largest  credi- 
tor of  the  liamon  Land  &  Lumber  Company, 
their  account  amounting  to  something  more 
than  $12,000,  for  which  they  had  no  security 
whatever.  At  the  time  the  trust  agreement 
was  consummated  it  was  expected  tliat  a 
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speed;  sale  of  the  grant  valgbt  be  arranged 
by  which  the  equity  would  be  preeerred. 
A  man  named  Brook,  who  acted  as  an  agent 
for  the  trustee,  testifies  that  he  sent  a  cir- 
cular letter  to  the  creditors,  asking  them  to 
contribute  toward  the  refinancing  of  the 
company.  AKwrently  at  that  time  he  was 
prooeedlng  in  accordance  with  the  plan  pro- 
posed in  the  letter  of  Hanna  &  Wilson,  whldi 
Is  set  out  in  the  statement  of  facts  herein. 
Afterwards,  however,  this  plan  was  aban- 
doned, and  it  was  decided  to  acquire  title  to 
the  grant  and  sell  the  same.  Cartwright  A 
Bro.  advanced  certain  moneys  for  the  pay- 
ment of  taxes  and  other  charges  prior  to  the 
1st  day  of  July,  1911.  Shortly  before  the  Ist 
day  of  July,  1911,  when  the  <H>tion  of  the 
United  States  Bank  ft  Trust  Company  was 
about  to  expire.  Judge  Langhlln  appealed  to 
Cartwright  &  Bro.  to  advance  the  necessary 
money,  something  over  $6,000,  for  the  pur- 
pose of  reducing  the  amount  owing  to  Smith 
and  Stebbins  and  enabling  the  bank  to  ob- 
tain a  deed  to  the  real  estate.  .  This  Cart- 
wright  ft  Bro.  agreed  to  do  in  consideration 
of  the  bank,  as  trustee,  executing  to  it  a  sec- 
ond mortgage  on  the  real  estate,  securing 
not  only  the  moneys  advanced  for  the  purpose 
of  securing  title  to  the  grant,  but  likewise  its 
unsecured  claim  of  something  more  than  $12,- 
000.  The  fbct  that  the  trustee  was  proposing 
to  execute  this  mortgage  for  the  unsecured 
claim  was  unknown  to  the  other  beneficiaries 
of  the  trust  That  the  bank  was  authorized 
to  execute  the  mortgage  to  secure  the  money 
advanced  by  Cartwright  &  Bro.  is  not  ques- 
tioned, and  certainly  it  is  entitled  to  be  paid 
out  of  the  common  fund  the  money  it  ad- 
vanced, together  with  interest  thereon  and 
the  costs  and  expenses  which  it  incurred  for 
the  benefit  of  the  trust  estate.  At  section 
1085,  Pomeroy's  Eq.  Jur.,  the  author  says: 

"Although  in  general  a  creditor  who  advances 
mooey  to  a  trustee  obtains  only  the  personal 
liability  of  the  trustee,  and  has  no  demand 
enforceable  against  tbe  estate,  yet  if  the  ex- 
penditure is  authorized,  and  the  loan  is  neces- 
sary, the  trustee  may,  at  the  time  of  procuring 
tbe  advance,  whether  money  or  services,  by  an 
express  agreement  with  the  creditor,  make  the 
demand  a  charge  upon  tbe  estate,  and  thus 
create  a  lien  in  favor  of  tbe  creditor." 

Practically  all  of  the  unsecured  creditOTs 
assigned  their  claims  to  the  trustee,  subject 
to  the  trust  agreement,  and  over  80  per  cent 
In  amount  aiq;ieared,  claiming  benefits  under 
Its  terms  and  afilrmlng  its  provisions.  Cart- 
wright ft  Bro.  filed  its  claim  with  the  trus- 
tee, and  thus  gave  their  assent  as  to  the  pro- 
visions of  the  trust  agreement  However, 
In  this  country,  "if  an  assignment,  not  fraud- 
nlent,  is  made  to  a  trustee  for  the  benefit 
of  creditors,  their  assent  is  not  necessary, 
or  their  assent  will  be  presumed  in  all  cases 
if  It  Is  for  their  benefit  and  contains  no  un- 
usual clauses  or  restrictions."  Perry  on 
Trusts  (eth  Ed.)  ;  5i).S;  Burrill  on  Assign- 
ments (6th  Ed.)  S  90.  Furthermore,  by  assign- 
ing their  daims  to  the  trustee,  the  creditors 


did  become  actual  parties  to  the  tmst  agr^ 
ment.  Burrill  on  Assignments  (6th  Ed.)  p.  120, 
I  428.  Thus  at  the  time  the  trust  agreement 
was  executed  it  became  In  effect  a  tripartite 
agreement,  binding  in  all  its  terms  upon  the  as- 
signee, assignor,  and  creditors  equally.  It  is 
elementary  that  thereafter  no  modifications 
of  any  of  its  terms  could  be  made  by  any  of 
its  parties  without  the  agreement  of  all,  and 
that  tbe  powers  and  duties  of  the  trustee 
were  limited  strictly  by  its  terms. 

"The  powers  of  trustees  under  deeds  of  trust, 
and  of  mortgagees  under  mortgages  with  power 
of  sale,  depend  entirely  upon  the  terms  of  the 
deeds.  Such  powers  are  created  by,  and  exist 
in  the  deeds,  and  of  course  they  exist  in  the 
terms  in  which  they  are  created,  and  in  no  oth- 
ers. They  are  to  be  exercised  bv  tbe  trustees 
in  pais.  They  are  wholly  matters  of  conven- 
tion and  contract  between  the  parties,  and  not 
of  law  or  jurisdiction.  They  can  be  exercised 
because  they  are  conferred  by  one  party  upon 
another,  and  not  because  the  law  or  the  courts 
have  conferred  or  authorized  them."  Perry  on 
Trusts  (6th  Ed.)  voL  2,  |  602. 

It  follows  that  the  trustee's  exercise  of  au- 
thority must  be  construed  solely  In  the  light 
of  the  trust  agreement  No  other  considera- 
tions can  weigh  in  the  determination  of  this 
question.  It  is  a  matter  of  simple  contract 
and  in  no  wise  complicated  or  difficult  If 
the  tmst  agreement  did  not  confer  the  power 
upon  the  trustee  to  prefer  one  unsecured 
creditor  over  another,-  then  the  attempted  ex- 
ercise* of  that  power  Is  void  and  can  avail 
nothing. 

"If  all  parties  proceed  under  the  deed,  the 
trustees  must  find  their  power  in  the  deed  of 
as.signment  or  settlement,  and  they  must  pro- 
ceed in  accordnnce  with  it  in  sellini;  the  prop-, 
erty  and  In  paying  the  debts:  if  preferences  are 
made,  tlie  trustees  must  pay  them;  if  all  are 
to  be  paid  equally,  the  trustees  must  pay  in 
that  manner.  If  the  trust  is  to  pay  only  a 
certain  class  of  debts,  or  a  certain  number  of 
debts  named,  the  trustees  must  confine  them- 
selves to  their  power.  The  principle  on  which 
this  rests  is  that  the  assignor  was  the  owner 
of  the  property,  and  he  could  give  such  direc- 
tions as  to  the  disposal  of  it  as  he  pleased ;  and, 
BO  long  as  tbe  law  does  not  interfere  to  set  aside 
the  assit;nment  the  assignee  must  follow  the 
only  power  given  to  him,  to  wit,  the  deed  of 
assignment"  Perry  on  Trusts  (6tli  Ed.)  vol. 
2,  §  597. 

"The  principal  duties  which  devolve  upon  the' 
assignee  by  his  acceptance  of  the  trust  are  those 
marked  out  by  tlie  assignment  itself,  namely,  to 
take  pOTsesmon  of  the  property  assigned,  to 
convert  it  into  money  by  the  process  of  collection 
and  sale,  and  to  distribute  the  nrocceils  nmonjj 
the  creditors  entitled."  Burrill  on  Assign- 
ments (6th  Ed.)  p.  483. 

The  trustee  "must  be  governed  throughout  by 
the  terms  and  provisions  of  the  deed,  so  far  as 
they  can  be  legally  pursued." 

"All  the  acts  of  the  tnistces  within  tbe  scope 
of  tlmir  authority  conferred  by  the  deed,  and 
within  the  duties  imposed  by  tte  law,  bind  the 
creditors,  debtor  and  themselves;  nnauthorize<l 
acts  do  not,  and  they  may  be  required  to  ac-. 
count  for  the  misapplication  of  the  fund  or  omis- 
sion of  duty."  Burrill  on  Assignments  (6th 
Kd.)  p.  484;  Burrill  on  Assignments,  supra,  | 
350. 

"Title  is  vested  in  the  assignee  for  the  pur- 
pose merely  of  executing  the  trust  in  the  manntf 
directed."     Burrill,  supra,  p.  480. 
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Furthermore,  It  knew  what  the  contents  of 
the  trust  agreement  were  at  the  time  It  was 
executed,  and  at  no  time  prior  thereto  did  it 
Btlpnlnte  that  its  unsecured  claim  should  be 
preferred  in  consideration  of  its  advances, 
or  that  the  deed  should  contain  any  provi- 
sion permitting  the  trustee  to  prefer  the 
claim  for  said  consideration.  Therefore  the 
deed  of  assignment  conferred  no  such  pow- 
er upon  the  trustee.  It  appears  from  the 
evidence,  and  is  nowhere  denied,  that  prior 
to  the  execution  of  the  deed  of  assignment,  it 
was  agreed  that  Cartwright  &  Bro.  should 
have  a  second  mortgage  to  cover  all  their 
advances. 

From  the  testimony  it  appears  that  about 
June  28,  1911,  four  months  after  tlie  execu- 
tion of  the  deed  of  assignment,  when  the 
time  arrived  for  Cartwright  &  Bro.  to  pay  the 
amount  necessary  to  reduce  the  purchase 
price  down  to  $."i3.000,  they  stipulated  that 
not  only  their  advances,  but  also  their  un- 
secured claim,  should  be  Included  in  the 
second  mortgage.  It  is  admitted  that  none  of 
the  interested  parties  was  notified,  nor  was 
their  consent  asked,  to  this  violation  of  the 
terms  of  the  deed  of  assignment  Until  the 
note  and  mortgage  were  executed  and  the  lat- 
ter recorded,  no  one  had  notice,  either  actual 
or  constructive,  of  the  attempted  preference. 
If  Cartwright  &  Bro.  had  stipulated  with 
the  lumber  company  at  the  time  the  assign- 
ment was  drawn  that  in  consideration  of  its 
advances  to  save  the  equity  its  unsecured 
claim  should  be  preferred,  and  this  had  been 
inserted  in  the  deed  of  assignmmt,  there 
is  no  doubt  that  the  preference  would  have 
been  valid,  since  "in  cases  free  from  fraud 
assignments  usually  operate  according  to 
their  predse  tenor  and  pui-port,  and  to  the 
intention  of  the  nR.slgnors  in  making  them." 
Burrill,  supra,  p.  353.  The  order  of  payment 
of  the  creditors  is  clearly  set  forth  in  the 
deed  of  assignment  as  follows: 

"The  said  party  of  the  second  part  agrees  to 
administer  the  affairs  of  the  party  of  the  first 
part  for  the  interest  of  the  stockholders  and 
creditors  of  the  party  of  the  first  part,  and 
to  apply  the  net  proceeds  derived  from  the  <li8- 
position  of  any  and  all  of  the  iissets  of  the  said 
party  of  the  first  part,  as  follows,  to  wit : 

"First.  To  the  payment  of  labor  liens  which 
have  accrued,  or  may  accrue  against  said  par- 
ty of  the  first  part. 

"Second.  To  the  payment  of  creditors  of  the 
party  of  the  first  part  by  discharging  the  obli- 
gations due  to  the  secured  creditors  first,  and 
thereafter  the  obligations  of  the  unsecured  cred- 
itors. 

"Third.  It  is  further  agreed  and  understood 
that  if  the  narty  of  the  second  part  considers 
it  best  to  obtain  title  to  the  grant  called  the 
Ramon  Vipril  Grant,  in  which  the  party  of  the 
first  part  has  an  equity  of  twenty  thousand 
dollars  (?20,00O)  to  this  date,  in  order  to  pre- 
vent the  forfeiture  of  the  grant  by  the  owners 
of  said  grant,  under  the  terms  of  the  contract 
l>etween  the  owners  of  said  grant,  and  the  party 
of  the  first  rart,  it  shall  have  full  authority  to  do 
so  and  to  take  the  title  of  said  grant  in  its 
name  as  trustee,  and  to  dispose  of  the  same  at 
any  time  within  five  months  from  date  at  not 
less  than  three  dollars  ($3.00)  per  acre,   and 


during  the  period  between  five  months  from 
date  and  seven  months  from  date  at  not  less 
than  two  and  ^"/mo  dollars  ($2.50)  per  acre, 
and  after  that  at  not  less  than  two  dollar* 
($2.00)  per  acre  and  on  such  terms  as  may  be 
agreed  upon  between  the  -arty  of  the  second  part 
and  the  creditors  of  the  party  of  the  first  part." 

Any  attempt  to  privately  prefer  one  cred- 
itor over  another  in  a  manner  not  provided 
for  In  the  deed  of  assignment  is  fraudulent 
and  void.  The  rule  is  laid  down  in  Burrill 
as  follows: 

"Where  a  preference  is  privately  given  to 
one  or  more  creditors  over  others,  contrary  to 
the  princiiile  and  professed  obicct  of  the  deed 
of  assignment  itself,  it  is  clearly  frq;idulent  and 
void.  •  •  *  And  the  rule  is  the  same  wheth- 
er the  agreement  be  voluntary  on  tlie  part  of 
the  debtor,  with  the  object  of  inducing  the 
creditor  preferred  or  other  creditors  to  agree 
to  the  composition;  or  whether  the  preference 
be  extorted  by  the  creditor  by  holding  out  s 
threat  of  refusal  to  sUn.  And  in  a  case  where 
a  creditor  refused  to  accede  to  the  proposed 
composition  until  the  debtor's  brother  agreed 
to  su'iply  him  with  coal  enunl  in  value  to  the 
residue  of  the  debt,  which  aereement  was  nn- 
known  to  the  other  creditors  and  whs  fidly  per- 
formml  by  the  brother,  it  was  held  that  _  the 
creilitor  could  not  recover  unon  the  note  given 
him  for  the  amount  of  the  compoiiition.  The 
doctrine  establishe<l  b-  the  preceding  cases  has 
also  received  the  sanction  of  the  courts  in  this 
country.  The  same  rule  against  secret  prefer- 
enccK  has  been  applied  in  Kngland  and  in  the 
United  States  to  cases  of  deeds  of  trust  for  the 
Ijpnefit  of  creditors  ratably  where  the  creditors 
hec'iinie  parties  or  agree  to  release  the  debtor  on 
receiving  their  proportion  of  the  trust  fund." 
Burrill,  supra,  pp.  190,  191. 

And  this  rule  has  been  applied  to  cashes 
of  the  direct  transfer  of  property  to  the  cred- 
itor preferred.  Edrington  v.  Rogers,  15  Tex. 
188;   Hancock  v.  Horun,  15  Tex.  507. 

Thus  there  being  no  provision  in  the  trust 
agreement  authorizing  the  trustee  to  give  the 
preference,  it  cannot  be  justified  thereunder; 
nor  can  it  be  justified  by  reason  of  the  exi- 
gencies of  the  situation  which  confronted  the 
trustee  at  the  time  of  the  execution  of  the 
mortgage.  It  would  be  a  dangerous  nile  to 
establish  to  permit  a  trustee  under  a  deed  of 
assignment  or  a  trust  agreement  to  prefer  an 
unsecured  claim  of  a  beneflciary  by  reason 
of  advancement  made  by  the  beneflciary  to 
the  trustee  for  the  preservation  of  the  trust 
estate.  The  authorities  go  to  the  extent,  we 
think,  of  permitting  the  party  making  the 
advance  to  secure  a  lien  upon  the  trust  es- 
tate for  the  money  so  advanced,  but  do  not, 
we  believe,  go  any  further.  If  the  rule  were 
established  In  conformity  with  the  view  of 
the  appellee,  it  would  be  possible  for  a  cred- 
itor to  secure  an  unjust  advantage  over  other 
creditors  by  making  such  advancements.  Ap- 
pellee has  cited  no  authority,  and  in  fact  we 
believe  none  can  be  found,  justifying  his 
claimed  preference  under  either  of  the  fore- 
going propositions.  For  this  reason  we  are 
compelled  to  hold  that  the  mortgage.  In  so 
far  as  it  attempted  to  secure  the  pre-existing 
indebtedness  owing  Cartwright  &  Bro.,  was 
invalid,  and  that  they  have  no  claim  upon 
the  fund  In  preference  to  the  other  creditors 
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as  to  such  prior  indebtedness  because  of  said 
mortgage. 

It  is  further  contended  that  Cartwright  & 
Bro.  should  be  given  a  preference  as  to  the  j 
$26,500  claimed  by  MuUer,  which  it  insists 
by  its  proceeding  in  this  case  was  restored  to 
the  trust  estate.  In  support  of  this  conten- 
tion, aPiiellee  cites  the  following  cases:  Reis 
v.  Rarens.  68  III.  App.  53;  Johnson  v.  Blell, 
61  Mo.  App.  37;  In  re  Price,  McCormlck  Co., 
171  N.  Y.  15,  63  N.  E.  520;  Merwin  v.  Rich- 
ardson, 52  Conn.  223;  5  C.  J.  1278.  In  5  C. 
J.  1278,  it  is  said: 

"A  creditor  of  an  assigned  estate  who  has.  by 
tlie  exercise  of  superior  diligence,  discovered 
and  uncovered  property  and  lias  thus  enlarged 
the  fund  is  entitled  to  a  preference  over  other 
creditors." 

The  text  is  evidently  based  upon  a  state- 
ment by  the  court  In  Reis  v.  Ravens,  supra. 

The  court  in  this  case  uses  language  which 
would  Justify  the  text,  but  no  such  point 
was  involved  in  that  case,  and  no  other  au- 
thority cited  so  holds.  The  general  rule  is 
stated  in  the  case  of  Merwin  ▼.  Richardson, 
suprn.  to  lie  that: 

"Wlipre  one  incurs  expense  in  rescuing  prop- 
erty belonging  to  many,  a  court  of  equity  has 
power  unquestionably  to  direct  that  the  ex- 
penscii  no  incurred  shall  be  paid  from  the  com- 
mon fund." 

We  believe  that  this  is  the  limit  of  the 
right  of  a  party  in  such  a  case,  but  there  is 
another  reason  which  conclusively  establishes 
the  fact  that  apiiellee  was  not  entitled  to  a 
preference  on  this  ground,  if  we  assume  the 
rule  to  be  as  stated  in  Corpus  Juris.  Api)ei- 
lee  instituted  this  suit  In  the  district  court 
for  the  puri)OSe  of  requiring  Muller  and  the 
trustee  to  account  to  the  creditors  for  this 
fund.  It  invited  all  the  other  creditors  to 
join  with  it  in  this  suit  Some  Joined  in  the 
complaint  filed  by  It  In  the  court  below ;  the 
remainder  appeared  by  a  separate  attorney 
and  assisted  in  the  prosecution  of  the  suit 
against  Muller  and  the  trustee,  and  in  the 
same  complaint  attacked  the  preference  claim- 
ed by  CartVi-right  &  Bro.  This  being  true, 
it  cannot  be  said  that  Cartwright  &  Bro. 
alone  and  onaided  secured  the  return  to  the 
trust  estate  of  the  $26,500 ;  hence  they  would 
not  be  entitled  to  a  preference  on  this  ground. 

[11]  As  to  the  appeal  presented  by  Francis 
C.  Wilson,  assignee  of  the  claim  of  Hanna  & 
Wilson,  it  Is  sutBdent  to  say  that  the  trust 
agreement  specifically  provided  for  the  pay- 
ment to  them  of  a  fee  of  $8,000  by  the  trus- 
tee, in  the  event  that  the  real  estate  was  sold 
for  $2.50  per  acre,  which  was  found  by  the 
trial  court  to  be  the  selling  price  for  the 
same.  This  being  true,  it  was  the  duty  of 
the  trustee  to  pay  this  attorney's  fee  in  pref- 
erence to  the  other  creditors  of  the  trust  es- 
tate. In  the  Matter  of  Lewis,  81  N.  Y.  421, 
the  court  said: 

"The  assignee  derives  all  his  power  from  the 
assignment,  which  is  both  the  guide  and  meas- 
ure of  his  duty.  Beyond  that,  or  outside  of 
its  terms,  be  is  powerless  and  without  au- 
thority.   The  control  of  the  court  over  his  ac- 


tions is  limited  in  the  same  way,  and  can  only 
l>e  exercised  to  compel  bis  performance  of  the 
stipulated  and  defined  trust,  and  protect  the 
rights  which  flow  from  it.  He  distributes  the 
proceeds  of  the  estate  placed  in  his  care,  accord- 
ing to  the  dictation  and  under  the  sole  guid- 
ance of  the  assignment,  and  the  statutory  pro- 
visions merely  regulate  and  guard  his  exercise 
of  an  authority  derived  from  the  will  of  the  as- 
signor. The  courts,  therefore,  cannot  direct 
him  to  pay  a  debt  of  the  assignor,  or  give  it 
preference,  in  violation  of  the  terms  of  the  as- 
sienment  and  the  rights  of  creditors  under  it. 
To  hold  the  contrary  would  be  to  put  the  court 
in  the  place  of  the  assignor  and  assert  a  riglit 
to  modify  the  terms  of  the  assignment,  after  it 
bad  taken  elfect,  against  the  will  of  its  maker, 
and  to  the  injury  of  those  protected  by  it.  We 
agree  that  the  assignee  is  merely  the  represent- 
ative of  the  debtor  and  must  be  governed  by 
the  express  terms  of  its  trust." 

This  case  then  cites  the  case  of  Nicholson 
V.  Leavitt,  6  N.  Y.  510,  57  Am.  Dec.  499.  In 
the  case  of  Hulse  v.  Marshall,  9  Mo.  App.  148, 
the  court  said: 

"The  deeds  show  upon  their  face  that  it  was 
the  intention  of  the  assignors  that  al.l  the  cred- 
itors should  be  paid  pro  rata.  No  provision  is- 
mode  for  individual  creditors,  and  nothing  points 
to  any  distinction.  It  is  thus  clear  that  the 
assignee  was  risrht  in  refusing  to  make  a  differ- 
ence not  warranted  by  the  terms  of  his  trust. 
There  had  been  no  attempt  to  attack  the  as- 
signment; and  if  no  one  complained,  the  as- 
signee's duty  n-as  to  follow  the  provisions  of  the 
deed,  as  plainly  expressed,  not  to  attempt  to 
alter  them,  thus  substituting  himself  for  the 
tribunal  which  might  pronounce  on  the  ques- 
tion when  it  was  nroierly  raised.  Until  so  rais- 
ed, assent  of  creditors  must  lie  assumed  by  the 
assignee,  especially  in  a  case  like  the  present, 
where,  if  the  deeds  can  be  said  to  contravene 
the  law  at  all,  they  certainly  contravene  it  by 
no  plainly  repugnant  nrovisions,  which  may  at 
once  be  rejected  as  contradicting  the  statute." 

Quoting  from  the  case  of  Hatchett  v.  Blan- 
ton,  72  Ala.  423: 

"It  cannot  be  doubted,  that  when  a  debtor 
voluntarily  assigns  prooerty  for  the  security  and 
benefit  of  creditors,  if  the  creditors  choose  to 
accept  the  asoignment,  they  must  abide  by  its 
terms  and  provisions;  they  must  take  it  as  an 
entirety:  they  cannot  accept  in  part  and  re- 
pudiate in  part."  Perry  on  Trusts,  i  596;  Bur- 
rill  on  Assignments  (3d  Ed.)  J  479.  "The  credi- 
tors may  have  rights  with  which  the  assign- 
ment, so  far  as  it  confers  rights  upon  others, 
is  inconsistent.  The  assignment  may  derogate 
from,  instead  of  extending  to  him  the  measure 
of  right  to  which  he  is  entitled.  If  that  be 
true,  he  must  elect  whether  he  will  accept  the 
assignment,  or  whether  he  will  reject  it,  and 
stand  upon  the  right  he  may  have  independent 
of  it.  He  cannot  elect  to  claim  under  the  as- 
signment the  rights  given  by  it.  and  repudiate  it 
so  far  as  it  passes  rights  to  others  which  are 
inconsistent  with  independent,  distinct  rights 
to  which  he  mav  be  entitled." 

In  the  case  of  Gavanagh  ▼.  Morrow,  67 
How.  Prac.  (N.  Y.)  241.  the  court  said: 

"When  a  debtor,  in  failing  circumstances,  has 
made  an  assignment  of  his  estate  for  the  pay- 
ment of  his  debts,  his  creditors  may  come  in 
under  the  assignment  and  insist  that  the  as- 
signee shall,  with  fidelity,  execute  the  trust  in 
pursuance  of  the  instrument.  Or  the  creditors 
may  stand  aloof,  refusing  to  recognize  the  va- 
lidity of  the  instrnment  on  the  ground  of  actual 
fraud  or  other  illegality,  and  they  may  in- 
stitute appropriate  proceedings  at  law  or  in 
equity  to  test  the  validity  of  the  assignment 
in  the  courts.    Creditors  have  an  election  as  to 
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which  course  they  will  adopt.  They  cannot  nur- 
Bue  both.  Creditors  cannot  in  one  moment  take 
steps  in  rccosnltion  of  the  assifcnment,  and  in 
the  line  of  its  strict  enforcement,  according  to 
its  terms,  and  se<>&  to  hold  the  assignee  to  its 
performance,  in  the  next  repudiate  it  as  fraudu- 
.  lent  and  void.  The  principle  of  election  reste 
upon  the  equitable  grounds  that  'no  man  can  be 
permitted  to  claim  inconsistent  rights  with  re- 
gard to  thp  same  subject.  •  •  •  A  person 
cannot  accept  and  reject  the  same  instrument, 
or,  having  availed  himself  of  part,  defeat  its 
provisions  in  any  other  part;  and  this  applies 
to  deeds,  wills,  and  all  other  instruments  what- 
ever.' " 

The  triKst  agreement  having  made  provi- 
sion for  the  payment  of  this  fee  of  $8,000, 
and  having  been  accepted  by  the  other  cred- 
itors, they  cannot  now  attack  this  provision 
and,  defeat  the  recovery  of  the  compensation 
provided  for  the  attorneys  who  prepared  the 
trust  agreement  and  conducted  the  negotla- 
tldnls  lending  to  its  consummation. 

Poi^  the  foregoing  reasons,  the  Judgment 
will  be  afHrmed  in  so  far  as  appellant  Muller 
was  denied  the  commission  claimed  by  him 
for  the  sale  of  the  grant,  and  also  affirmed 
as  to  the  compensation  fixed  for  the  trustee 
and  the  dlsallOTvance  of  the  claimed  attor- 
ney's fee  of  $1,000.  It  will  be  reversed  as 
to  the  preference  given  Cartvvrlght  &  Bro.  on 
Its  open  account,  and  In  so  far  as  it  denied 
Francis  C  Wilson  a  preference  as  to  his  at- 
torney's fee,  and  remanded  to  the  district 
court  for  further  proceedings  consistent  with 
the  views  herein  expressed. 

PARKER,  J.,  and  LEAHT,  District  Judge, 
concur. 


(I»  Okl.  83) 

SHELTON  T,  JONES.     (No.  7051.) 

(Supreme  Court  of  Oklahoma.    July  10,  1917. 

Rehearing  Denied  Sept.  18,  1917.) 

(Syllabut  6»  the  Court.) 

i.  Tbovkb  and  Convebsion  <g=»32(3)— Rtoj- 
tnsrnts— PossBssion. 
In  order  for  the  plaintiff  to  recover  in  an 
action  of  trover,  it  is  necessary  for  him  to  al- 
lege and  prove  that  he  was  entitled  to  the  pos- 
session of  the  converted  property  at  the  time  of 
its  conversion, 

2.  FiXTUBEB  «=>35<2)  —  Real  ob  Pebbonai. 
Pbopkbty—Pbesumption— Building. 

The  law  presumes  that  a  building  erected 
upon  a  tract  of  land  is  a  part  of  the  land  it  oc- 
cupies, and  therefore  real  property.  This  pre- 
sumption may,  however,  be  rebutted  by  show- 
ing tliat  the  building,  in  fact,  was  personal  prop- 
erty, and  not  a  part  of  the  realty. 

3.  Trovkb  and  Convebsion  «=>32(3)— Bdild- 
INO— Recoveby. 

'  In  an  action  of  trover  for  the  conversion  of 
a  building  situated  upon  a  tract  of  land,  it  is 
necessary  to  specifically  aver  a  state  of  facts 
that  will  clearly  show  that  such  building  is  per- 
sonal property,  and  that  the  plaintiff  has  the 
right  to  maintain  said  action. 

4.  Fixtures    €=>27(2)— Buildino— Landlobd 
AND  Tenant— Special  Agkeement. 

The  rules  of  law  as  to  the  character  of  prop- 
erty affixed  to  the  land  of  another  and  the  right 
to  remove  the  same,  laid  down  in  section  6749, 
B.  L.  1910,  have  no  application  where  there  is 


a  special  agreement  between  landlord  and  tenant 
as  to  the  character  of  property  affixed  to  the 
demised  premises  or  as  to  the  right  of  removal. 

5.  FiXTUBES    «=»27(2)—Bdii,dino— Landlord 

AND  'I'^ENANT— REALTT  OB  PERSONALTY— SPE- 
CIAL AOBEEMBNT. 

When  by  special  agreement  between  landlord 
and  tenant  a  building  erected  upon  the  demised 
premises  may  be  removed  by  the  tenant  at  the 
expiration  of  the  lease  provided  the'  rents  for 
the  whole  time  specified  in  the  lease  have  been 
paid,  the  character  of  such  building  is  fixed  there- 
by aa  personal  property,  subject  to  become  a 
part  of  the  realty  upon  breach  of  the  conditions 
attaclied  to  its  removal,  and,  if  such  character 
continues  with  the  building  under  a  new  leuse 
which  makes  no  reference  to  the  building  or  its 
removal,  and  such  building  continues  pc-rsuual 
property  during  the  term  of  the  new  leatie,  the 
conditions  also  continue,  and  it  is  subject  to  b^ 
come  a  part  of  the  realty  upon  failure  to  re- 
move the  same  at  the  expiration  of  the  new 
term  or  upon  failure  to  pay  the  rents  accrued 
and  accruing  under  said  new  lease. 

6.  Troveb  and  Conversion  «=a32(3)— Suffi- 
ciENCT  OF  Petition— Possession  or  Buh.d- 

INO. 

A  petition  in  an  action  of  trover  for  con- 
version of  a  building  erected  upon  the  lands  of 
the  lessor,  under  an  agreement  that  the  sume 
may  be  removed  by  the  lessee  at  the  expiration 
of  the  lease,  provided  the  rents  specifieii  in  the 
lease  have  been  paid,  which  fails  to  allege  that 
the  rents  accrued  and  accruing  under  said  lease 
have  been  paid  or  tendered  to  the  landlord,  does 
not  state  facts  showing  that  plaintiff  is  entitied 
to  the  possession  of  said  building  and  fails  to 
state  a  cause  of  action. 

7.  Appeal  and  Ebbob  i3=»  1039(2) —  Insuffi- 
ciency OF  Petition— Cube  by  Instbuction. 

A  failure  to  aver  payment  or  tender  of  rents 
in  an  action  of  trover  for  the  conversion  of  a 
building  erected  under  an  agreement  as  stated 
above  on  the  land  of  another  is  not  cured  by 
an  instruction  directing  the  jury,  if  they  find  for 
the  plaintiff,  to  deduct  from  the  value  they  find 
tlie  building  to  have  the  amount  due  the  land- 
lord for  rents. 

(Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Comanche  Coun- 
ty;  Cham  Jones,  Judge. 

Action  by  J.  P.  Jones  against  F.  W.  Shel- 
ton.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  remanded,  with 
Instructions. 

On  November  5, 1912,  the  plaintiff  in  error, 
hereinafter  called  the  defendant,  being  the 
owner  of  a  lot  in  the  dty  of  Lawton, 
Comanche  county,  entered  into  a  lease  with 
Marshall  A.  Tucker  and  C.  S.  Powell,  part- 
ners, doing  business  under  the  firm  name  of 
Tucker  &  Powell,  whereby  he  let  said  lot  to 
said  Tucker  &  Powell  for  a  term  expiring 
January  1,  1908.  The  lease  contained  the 
following  provisions: 

"The  said  Shelton  also  agrees  that  the  said 
parties  of  the  second  part  shall  have  the  priv- 
ilege at  the  expiration  of  this  lease  to  move  oS 
of  said  lot  any  building  which  they,  the  said  par- 
ties, have  caused  to  be  placed  thereon,  provided 
that  the  rent  for  the  whole  time  as  specified 
in  this  lease  has  been  paid." 

Tucker  &  Powell  entered  Into  possession 
of  said  lot  under  this  lease  and  erected 
thereon  a  two-story  building  which  is  here 
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In  controversy.  Before  tbe  expiration  ot 
snld  lease  Tucker  acquired  tbe  interest  of 
Powell  in  the  lease  and  building.  After  the 
expiration  of  this  lease  Tucker  remained  in 
possession  ot  the  lot  while  negotiations  for 
a  new  lease  were  pending  between  him  and 
the  defendant.  Finally  Tucker  Instituted 
suit  In  the  district  court  of  Comanche  county 
against  the  defendant  to  compel  specific 
perforraonce  by  tbe  defendant  of  nn  agree- 
ment to  lease  the  lot  to  him.  Tucker  bad 
Judgment  against  tbe  defendant  O.ecreeing 
specific  performance  of  tbe  agreement  to 
lease.  Tbe  decree  of  specific  performance 
is  as  follows: 

"The  said  W.  F.  Shelton  ought  to  be  reauired 
to  make,  execute,  and  deliver  to  the  said  M.  A. 
Tucker  a  good  and  sufficient  lease  in  writing 
whereby  he  shall  lease  to  tbe  said  M.  A.  Tucker 
lot  1  in  block  49  in  tlie  city  of  Lawton,  Co- 
manche county,  Okl.,  for  a  period  of  five  years 
from  and  after  April  8,  A.  D.  1908;  said  lease 
to  be  conditioned  as  follows:  Tbat  the  said  M. 
A.  Tucker  shall  pay  to  the  said  F.  W.  Shelton 
one  hundred  dollars  ($100.00)  per  month,  pay- 
able monthly  in  advance  at  Tucson.  Ariz.,  and 
the  said  M.  A.  Tucker  shall  pay  all  the  taxes 
and  expenses  in  connection  with  the  said  lot 
and  the  building  thereon  from  tbe  1st  day  of 
January,  1908,  until  the  expiration  of  said  lease, 
excepting  that  the  said  M,  A.  Tucker  shall  not 
pay  for  the  paving  of  tbe  streets  outside  from 
the  sidewalk  nor  for  the  foundation  of  the 
building  at  the  north  end  and  the  east  side  of 
said  lot,  and  tbat  in  tbe  event  tbe  building  or 
buildings  on  said  lot  shall  be  destroyed  at  any 
time  during  the  term  of  said  lease  the  said  M. 
A.  Tucker  shall  have  the  option  to  quit  said  lot 
and  surrender  up  possession  thereon  on  the 
date  of  destruction  of  said  building  or  buildings. 
Said  lease  shall  be  signed  by  F.  W.  Shelton  and 
made,  executed,  and  delivered  to  the  said  M.  A. 
Tucker  before  the  15th  day  of  September,  1911." 

Tbe  decree  further  provides  that.  In  the 
event  the  defendant  falls,  neglects,  or  refuses 
to  execute  the  lease  as  therein  decreed,  the 
decree  shall  stand  as  a  lease  with  the  same 
force  and  effect  as  though  properly  executed 
by  tbe  said  defendant.  This  decree  became 
final,  and  under  it  Tucker  retained  iK)sses- 
sion  of  said  lot  to  July  12,  1912,  when  be 
executed  to  tbe  defendant  In  error,  herein- 
after called  the  plaintiff,  a  chattel  mortgage 
conveying  the  two-story  bulldiag  erected  by 
Tucker  ft  Powell  upon  said  lot  to  secure  tbe 
payment  of  a  note  for  $2,000  bearing  date 
October  1,  1911,  payable  one  year  after  date. 
On  July  20,  1912,  Tucker  executed  and  de- 
livered a  bill  of  sale  conveying  said  building 
to  J.  A.  Barrold.  On  June  6,  Tucker  being  in 
arrears  in  tbe  payment  of  rent  In  tbe  sum  of 
more  than  $1,800,  tbe  defendant  served  on 
bim  a  notice  in  writing  terminating  his  ten- 
ancy of  said  lot  on  June  16,  1912,  for  non- 
payment of  rent.  Thereafter  the  defendant 
commenced  in  a  Justice  of  the  peace  court  an 
action  of  forcible  detainer  against  Tucker 
for  restitution  of  said  lot  While  this  suit 
was  pending  the  mortgage  to  plaintiff  was  ex- 
ecuted. The  defendant  had  Judgment  of  resti- 
tution in  the  justice  of  the  peace  court  on 
July  20,  1912,  which  became  final.    A  writ  of 


restitution  was  Issued,  and  a  constable  took 
charge  of  tbe  premises  thereunder.  Shortly 
after  midnight  on  the  Saturday  following  tbe 
Judgment  of  restitution,  Harrold  and  some 
employes  commenced  removing  the  windows 
and  doors-  from  tbe  building,  and  continued 
during  tbe  night  and  part  of  Monday,  until 
they  were  driven  from  tbe  premises  by  tbe 
defendant  Plaintiff  appeared  and  made  de- 
mand on  defendant  claiming  tbe  right  to  pos- 
session under  bis  mortgage,  which  demand 
was  by  the  drfendant  refused. 

Plaintiff  brings  this  action,  seeking  to  re- 
cover from  the  defendant  tbe  sum  of  $2,400, 
and  interest,  for  the  conversion  of  said  build- 
ing. Plaintiff  alleges  in  his  petition  the  ex- 
ecution by  defendant  of  the  lease  to  Tucker 
&  Powell,  and  allege?  that  all  rents  due  un- 
der the  term  of  said  lease  have  been  paid. 
The  petition  further  alleges  the  suit  against 
defendant  by  Tucker  for  specific  perform- 
ance, and  sets  up  and  makes  a  part  thereof 
tbe  decree  of  tbe  district  court  in  said  action. 
Tbe  petition  further  alleges  and  sets'  up  tbei 
execution  of  the  note  and  chattel  mortgage 
made  by  Tucker  to  tbe  plaintiff,  and  alleges 
that  by  reason  of  the  acts  of  Harrold  In  re- 
moving the  windows  and  doors  from  said 
building  tbat  the  plaintiff  deems  himself  in- 
secure, and  tbe  conditions  of  said  mortgage 
were  broken,  and  he  was  entitled  to  foreclose 
the  same.  The  petition  alleges  tbe  value  of 
the  interest  of  plaintiff  in  said  building  to  be 
$2,400,  and  interest,  and  .alleges  the  value  of 
the  building  to  be  $3,500.  It  is  alleged  that 
plaintiff  on  July  22,  1912,  was  entitled  to 
immediate  possession  of  said  building  because 
of  conditions  broken  in  bis  said  chattel  mort- 
gage; that  on  said  day  tbe  defendant  by 
force  and  arms  took  ^ssession  of  the  said 
building,  and  has  since  held  the  same,  and 
has  converted  the  same  to  bis  own  use  and 
benefit,  notwithstanding  tbat  demand  for  the 
possession  thereof  has  been  made  upon  him 
by  plaintiff.  The  petlUon  further  alleges  the 
execution  and  delivery  to  J.  A.  Harrold  of  a 
bill  of  sale  by  M.  A.  Tucker  conveying  said 
building  to  Harrold,  and  alleges  that  Har- 
rold took  possession  of  said  building,  as  he 
had  a  right  to  do,  and  tbat  tbe  defendant  by 
force  and  threats  drove  said  Harrold  from 
said  building,  denied  said  Harrold  bb»'  right, 
title,  and  interest  In  and  to  said  building, 
that  at  this  time  said  Harrold  Is  tbe  owner 
and  entitled  to  tbe  possession  of  said  build- 
ing subject  to  tbe  rights  of  the  plaintiff  un- 
der his  mortgage,  and  tbat  the  defendant  has 
made  it  impossible  for  anybody  to  remove 
said  building  from  the  said  lot,  though  said 
Harrold,  owner  of  the  same,  made  effort  to 
do  so.  It  is  then  alleged  that  said  building 
was  put  upon  said  lot  and  remained  under 
the  understanding  and  condition  set  out  in 
the  petition,  and  that  it  was  put  there  for 
the  use  of  said  Tucker  in  his  business  as  a 
merchant  and  druggist,  and  that  it  waB  at 
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all  times  trade  fixtures  pnt  on  and  built  for 
the  use  and  purposes  of  trade  by  said  Tucker. 
To  this  petition  the  defendant  demurred. 
The  demurrer  was  OTermled  by  the  court, 
defendant  saving  an  exception.  Defendant 
then  answered,  and  the  plaintiff  replied  there- 
to. At  the  trial  the  defendant  objected  to 
the  Introduction  of  any  evidence  because  the 
petition  failed  to  state  a  cause  of  action, 
which  objection  was  overruled,  and  excep- 
tions saved  by  the  defendant  to  such  ruling. 
At  the  conclusion  of  the  evidence  of  plaintiff 
defendant  demurred  thereto,  which  demurrer 
was  overruled,  and  exceptions  saved.  At 
the  conclusion  of  the  evidence  the  defendant 
nu)ved  for  an  instructed  verdict,  which  mo- 
tion was  overruled,  and  exceptions  saved. 
The  jury  on  September  17,  1915,  returned  a 
verdict  for  the  plaintiff  in  the  sum  of  $2,600, 
upon  which  the  court  entered  judgment  in 
favor  of  the  plaintiff  in  the  sum  of  $2,600, 
with  interest  at  6  per  cent,  per  annum  from 
July  20,  1912.  The  defendant  unsuccessfully 
moved  for  a  new  trial,  saved  exceptions  to 
the  overruling  of  his  motion,  and  brings  er- 
ror. 

R.  J.  Ray,  of  Lawton,  for  plaintiff  in  error. 
B.  M.  Parmenter,  of  Lawton,  for  defendant 
in  error. 

RUMMONS,  C.  (after  stating  the  facU  as 
above).  The  first  assignment  of  error  urged 
in  the  brief  of  the  defendant,  and  the  only 
one  necessary  to  be  considered,  complains  of 
the  overruling  of  his  demurrer  to  the  peti- 
tion of  the  plaintiff,  and  in  support  of  this 
assignment  it  is  urged  by  defendant  that 
the  petition  does  not  show  that  the  plain- 
tiff was  entitled  to  the  possession  of  the 
building  the  value  of  which  is  sought  to  be 
recovered  at  the  time  of  the  alleged  conver- 
sion by  the  defendant. 

[1]  In  order  for  the  plaintiff  to  recover  in 
an  action  of  trover.  It  is  necessary  for  him 
to  allege  and  prove  that  he  was  entitled  to 
the  possession  of  the  converted  property 
at  the  time  of  Its  conversion.  Aylesbury 
Mer.  Co.  ▼.  Fitch,  22  Okl.  475,  90  Pac.  1080, 
23  Lw  R.  A.  (N.  S.)  573;  Phelps,  Dodge  & 
Palmer  Co.  v.  Halsell  Frazier  Co.,  11  Okl. 
1,  65  Pac.  340;  Bank  of  Commerce  y.  Gas- 
kill,  44  Okl.  728,  145  Pac.  1131 ;  McCracken 
y.  Cline,  154  Pac.  1174.  It  is  further  urged 
on  behalf  of  defendant  that  the  allegations 
of  the  petition  are  not  sufficient  to  show 
that  there  were  reasonable  grounds  for  the 
plaintiff  to  deem  himself  insecure,  and  there- 
fore declare  the  conditions  of  the  mortgage 
broken  and  take  possession  of  the  prop- 
erty. We  think,  perhaps,  that  this  objec- 
tion Is  not  well  taken,  as  the  petition  con- 
tains allegations  showing  that  the  building 
was  being  torn  to  pieces  at  the  time  plain- 
tiff appeared  uix>n  the  ground. 

[2]  There  is,  however,  a  more  serious  ob- 
jection to  the  Bufliclency  of  the  petition.  The 
law  presumes  that  a  building  located  upon 


a  tract  of  land  is  a  part  of  the  land  it  oc- 
cupies, and  is  therefore  real  property.  This 
presumption  may,  however,  be  rebutted  by 
showing  that  the  building,  in  fact,  was  per-' 
sonal  property,  and  not  part  of  the  realty. 

[3]  In  an  action  in  trover  for  the  conver- 
sion of  a  building  situated  upod  a  tract  of 
land.  It  is  necessary  that  a  state  of  facts 
should  be  specifically  averred  that  will  dear- 
ly show  that  such  building  is  personal  prop- 
erty, atad  that  plaintiff  has  a  right  to  main- 
tain the  action.  Bridges  v.  Thomas,  8  Okl. 
620,  58  Pac.  055.  It  was  therefore  neces- 
sary for  the  petition  of  plaintiff  to  allege  a 
state  of  facts  showing  that  the  building,  for 
the  conversion  of  which  damages  are  sought, 
at  the  time  of  the  alleged  conversion  was 
In  fact  personal  property,  and  that  plain- 
tiff at  the  time  of  such  conversion  was  enti- 
tled to  the  possession  thereof. 

In  the  instant  case  it  is  alleged  that  the 
building  was  erected  by  the  mortgagor  of 
plaintiff  under  a  lease  which  provided  that 
such  building  might  be  removed  at  the  ex- 
piration of  the  term,  provided  that  the  rent 
for  the  whole  time  as  specified  in  that  lease 
had  been  paid.  It  therefore  sufficiently  ap- 
pears from  the  petition  that  at  the  time  of 
the  erection  of  the  building  It  was  the  in- 
tention of  the  lessor  and  lessee  that  such 
building  should  remain  personal  property 
upon  certain  conditions,  and  it  is  alleged  in 
the  petition  that  payment  of  the  rent  speci- 
fied for  the  full  time  of  the  lease  bad  been 
made.  However,  this  lease  had  expired  more 
than  four  years  before  the  plaintiff  acquired 
any  rights  in  said  building  by  virtue  of  bis 
chattel  mortgage.  After  the  expirntlon  of 
this  lease  the  district  court  of  Comanche 
county  by  its  decree  made  a  new  lease  for 
the  parties  in  which  no  reference  is  made  to 
the  building  situated  upon  said  lot,  except 
that  the  court  in  its  findings  of  fact  finds 
that  the  plaintiff  therein,  Tucker,  was  the 
owner  of  the  building  situated  thereon. 
Tucker  remained  in  possession  of  the  lot  nn- 
der  this  lease  decreed  by  the  court.  There 
being  no  provision  in  this  lease  with  refer- 
ence to  the  building  on  the  lot,  such  rights 
as  Tucker  had  in  the  building  mnst  rest 
upon  the  original  lease  made  between  Tuck- 
er &  Powell  and  the  defendant. 

[4,  6]  We  think  it  is  clear  that  Tudccr's 
right  under  the  lease  arising  by  operation 
of  the  decree  of  the  court  would  be  subject 
to  the  same  condition  and  limitations  with 
reference  to  the  character  of  the  building  on 
the  lot,  as  to  being  personalty  or  realty,  as 
were  provided  in  the  original  lease.  Tuck- 
er's right  to  claim  the  building  as  his  per- 
sonal property  under  the  original  lease  was 
conditioned  upon  his  removal  thereof  at  the 
termination  of  the  lease,  and  also  upon  his 
payment  of  the  rents  provided  for  in  said 
lease.  While  It  is  alleged  that  he  paid  the 
rents  provided  for  in  said  lease,  it  is  not  al- 
leged that  the  building  was  removed  there- 
from at  the  termination  of  the  lease,  nor  was 
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It  80  remored.  Neitber  ia  it  alleged  that  the 
rents  acrulng  under  the  terms  of  the  lease 
decreed  by  the  court  have  been  paid  or  ten- 
dered to  the  defendant  It  is  alleged  in  the 
petition  that  Tucker  had  sold  and  trans- 
ferred all  of  his  right,  title,  and  interest  in 
the  building  to  one  J.  A.  Harrold,  who  had 
gnne  Into  open  and  notorious  possession 
thereof  and  was  attempting  to  r«nove  it.  It 
therefore  appears  that  Tucker  has  parted 
-n-itb  his  interest  in  said  building,  and  it 
farther  appears  that  be  thereby  abandoned 
his  lease  upon  said  lot.  It  is  therefore  ap- 
parent that  no  attempt  was  made  to  re- 
move this  building  either  at  the  termination 
of  Tucker's  tenancy  under  the  first  lease 
or  before  the  termination  of  his  tenancy  of 
the  lea!>e  decreed  by  the  court  So  that  the 
allegation  contained  in  the  petition  that 
this  huildln«  was  a  trade  fixture  cannot 
aid  the  plnintlflT  for  the  reason  that  the 
facts  alleged  do  not  bring  plaintiff  within 
the  exception  contained  in  section  6749, 
R.  I  J.  into.    Snld  section  is  as  follows: 

"Sec.  6749.  When  a  person  affixes  his  prop- 
erty to  the  land  of  another  without  an  agree- 
ment permitting  him  to  remove  it,  the  thing  af- 
fixed belongs  to  the  owner  of  the  land,  unless 
he  chooses  to  require  or  permit  the  former  to 
remove  it:  Provided,  that  a  tenant  may  remove 
from  the  demised  premises  at  any  time  during 
the  continuance  of  his  term  any  thing  affixed 
thereto  for  the  purpose  of  trade,  manufacture, 
ornament  or  domestic  use,  rf  the  removal  can 
be  effected  without  injury  to  the  premises,  unless 
the  thing  has,  by  the  manner  in  which  it  is 
afiixed,  become  an  integral  part  of  the  premises." 

An  examination  of  this  section  makes  it 
clear  that  the  provisions  thereof  are  not  ap- 
plicable to  the  facts  pleaded  in  the  Instant 
case.  In  the  first  place,  the  building  was  not 
affixed  to  the  land  of  defendant  without  an 
agreement  permitting  its  removal,  for  such 
agreement  is  pleaded  by  the  plaintiff. 

"A  special  agreement  between  landlord  and 
tenant  regarding  fixtures  supersedes  the  general 
rules  of  law  regulating  their  mutual  rights  and 
obligations."     11  R.  C.  L.  1070. 

Nor  does  it  appear  that  the  building  was 
removed  or  attempted  to  be  removed  during 
the  term  of  the  lease. 

The  authorities  are  not  in  harmony  upon 
the  right  of  a  tenant  to  remove  fixtures  erect- 
ed upon  the  land  of  the  landlord  under  an 
agreement  to  be  permitted  to  remove,  or  un- 
der the  right  to  remove  implied  by  law,  where 
such  tenant  has  continued  in  possession  un- 
der a  new  lease  which  makes  no  reference  to 
his  right  to  remove.  The  weight  of  authori- 
ties numerically  is  in  favor  of  the  rule  that, 
where  a  tenant  who  erects  fixtures  upon 
real  estate  during  the  term  of  a  lease,  which 
he  has  the  right  to  remove,  either  by  the 
terms  of  the  lease  or  by  operation  of  law. 
before  the  termination  of  the  lease,  enters 
into  a  new  lease  for  the  same  premises  with- 
out contracting  for  the  right  to  remove  such 
fixtures,  he  thereby  loses  the  right  of  removal 
which  he  had  under  the  first  lease,  and  such 
fixtures  become  a  part  of  the  realty.    There 


are  a  number  of  well-considered  cases  which 
hold  to  the  contrary  doctrine  and  announce 
the  rule  to  be  that  the  right  of  removal  is 
not  lost  because  of  failure  to  provide  in  a 
new  lease  for  such  removal,  and  ttiat  the 
tenant  may  remove  such  fixtures  under  the 
provisions  which  gave  him  the  right  of  re- 
moval in  the  original  lease.  For  the  pur- 
pose of  determining  the  Instant  case  we  do 
not  deem  it  necessary  to  decide  which  one  of 
these  rules  we  should  follow,  as,  assuming 
the  rule  most  favorable  to  the  tenant,  in  the 
instant  case  bis  right  to  remove  this  build- 
ing must  rest  upon  and  be  subject  to  the  same 
conditions  that  were  imposed  upon  his  right 
of  removal  under  the  terms  of  the  first 
lease.  The  character  of  the  building  was 
fixed  b^  the  terms  of  tids  lease.  If  the  ten- 
ant complied  with  the  two  conditions  pro- 
vided therein.  It  was  personalty.  Upon  a 
failure  to  comply  therewith  it  became  realty. 
The  character  of  the  building,  having  been 
thus  fixed,  could  only  be  dianged  by  agree- 
ment between  the  parties,  and  no  such  agree- 
ment appears. 

[6,  7]  It  seems  that  counsel  for  plaintiff  In 
preparing  his  petition  assumed  that  the  only 
condition  imposed  upon  the  right  of  removal 
was  the  payment  of  the  rents  accruing  under 
the  first  lease,  and  that  the  right  of  removal 
could  be  claimed  under  the  lease  decreed  by 
the  court  without  regard  to  the  obligation  of 
the  tenant  to  pay  rent  thereunder.  We  can- 
not agree  with  this  position  of  counsel  for 
plaintiff.  If  the  right  of  removal  is  to  be 
translated  from  the  first  lease  into  the  new 
lease  created  by  the  court  there  must  also  be 
translated  with  It  the  condition  for  the  pay- 
ment of  the  rents  accrued  and  accruing  un- 
der the  terms  of  the  court-created  lease ;  for 
we  cannot  say,  because  the  tenant  under 
the  terms  of  the  first  lease  bad  a  right  to 
remove  the  building  erected  by  him  upon  the 
termination  of  the  lease  upon  the  condition 
of  paying  the  rents  provided  for  in  the  lease, 
that,  upon  the  execution  of  a  new  lease  which 
makes  no  reference  to  the  buildings  or  their 
removal,  such  right  of  removal  continued  in 
the  tenant  for  more  than  four  years  after  th«i 
expiration  of  the  lease  which  gave  it  without 
any  corresponding  obligation  upon  the  tenant 
to  pay  the  rents  provided  for  in  the  second 
lease. 

The  tenant,  Tudcer,  could  convey  by  his 
chattel  mortgage  no  greater  rights  to  the 
plaintiff  than  he  himself  had  and.  If,  as  we 
have  cojicluded.  Tucker  bad  no  right  to  re- 
move this  building  without  the  payment  of 
the  rents  provided  for  in  the  second  lease, 
he  could  convey  no  such  right  to  the  plaintiff. 
In  the  case  of  Hughes  v.  Kershow,  42  Colo. 
210,  93  Pac.  1116,  15  L.  R.  A.  (N.  S.)  723,  It 
is  said  by  the  Supreme  Court  of  Colorado,  in 
construing  a  lease  whldi  stipulated  that  any 
Improvements  erected  upon  the  premises  by 
the  lessee  should  belong  to  him,  and  that  he 
might  remove  the  same  during  the  60  days 
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last  preceding  the  expiration  of  tbe  lease, 
provided  lie  haa  paid  all  rents,  taxes,  and  as- 
sessments agreed  to  be  paid  by  him: 

"It  Is  not  necessary,  for  the  purposes  of  this 
case,  to  consider  the  sufficiency  of  a  lien  thus 
created ;  for,  assuming  that  this  lien  was  valid 
and  binding  as  between  the  parties,  it  could  only 
extend  to  the  interest  held  by  Hughes  in  the 
property.  And  when,  for  any  reason,  this  inter- 
est legally  terminated,  plaintiff's  lien  thereon 
also  terminated.  Hence,  as  above  observed,  if 
Hughes  allowed  the  period  fixed  in  tbe  lease  to 
expire  without  payment  of  rents,  taxes,  and  as- 
sessments and  removal  of  the  structure  from 
the  lots,  as  therein  provided,  the  building  became 
a  part  of  the  realty ;  that  is  to  say,  the  inchoate 
right  or  claim  of  his  lessors  thereto  ripened  into 
complete  ownership,  and  title  vested  in  them. 
'It  is  hardly  necessary  to  add  that  the  plaintiffs 
can  claim  no  better  title  to  the  property  in  con- 
troversy than  that  which  was  vested  In  the 
tenant  under  whom  they  claimed  as  mortgagees. 
When  tbe  mortgage  was  made,  the  building  and 
machine  were  fixtures  annexed  to  the  realty  of 
the  defendant  by  his  tenant,  and  which  the  de- 
fendant had  then  the  inchoate  right  to  claim  as 
part  of  the  freehold,  if  not  seasonably  disan- 
nexed  before  the  term  was  ended.  Talbot  v. 
Whipple,  14  Allen  [Mass.]  177.' " 

The  case  last  cited  very  nearly  approaches 
the  facts  pleade<l  in  the  instant  case.  Ex- 
cept that  the  spedflc  time  of  60  days  prior  to 
the  termination  of  the  lease  was  fixed  In  that 
case  for  the  removal  of  the  bnlldlng,  U  is  on 
all  fours  with  the  case  at  bar.  It  was  there- 
fore necessary  for  the  plaintiff  in  pleading 
his  case  to  allege  facts  not  only  showing  the 
Intention  of  the  parties  at  the  time  the  build- 
ing was  erected  that  it  should  be  the  personal 
property  of  the  tenant,  but  also  that  It  still 
remained  personal  property  at  the  time  of  the 
beginning  of  this  action.  It  was  also  neces- 
sary for  the  pleader  to  state  facts  showing 
that  all  the  conditions  which  prevented  this 
building  becoming  a  part  of  the  realty  to 
which  it  was  affixed  had  been  complied  with, 
and  that  the  plaintiffs  were  entitled  to  the 
possession  thereof  and  entitled  to  remove  it 

We  do  not  think  the  petition  sufficiently 
states  such  facts.  It  is  not  alleged  anywhere 
in  tbe  petition  that  the  rents  accrued  and  ac> 
crulng  under  the  terms  of  the  lease  under 
which  Tucker  held  the  lot  had  been  paid  or 
have  been  tendered  to  the  defendant;  The 
petition  therefore  falls  to  state  facts  which 
showed  him  to  be  entitled  to  the  possession  of 
the  building.  The  demurrer  should  have 
been  sustained  as  well  as  the  objection  to  the 
Introduction  of  evidence. 

The  trial  court  seems  to  have  taken  this 
view  of  the  rights  of  the  parties  to  this  ac- 
tion also ;  for  he  instructed  the  Jury  to  the  ef- 
fect that,  if  they  found  for  the  plainUff,  It 
having  been  agreed  that  $1,800  was  due  and 
unpaid  as  rents  upon  said  premises,  their  ver- 
dict should  be  for  the  difference  between 
$1,800  and  the  value  of  the  property  if  they 
found  that  the  value  of  the  property  exceed- 
ed $1,800,  their  verdict  in  no  event  to  be  for 
more  than  the  amount  sued  for.  It  therefore 
seems  that  the  trial  court  was  of  the  (pinion 
that  the  defendant  was  entitled  to  be  paid  the 


rents  due  Mm  before  the  plaintiff  could  re- 
cover anything  out  of  the  value  of  the  build- 
ing. Since  the  defendant  bad  no  lien  for  his 
rents,  this  instruction  must  have  been  based 
upon  the  theory  that  payment  of  the  rents 
was  a  condition  precedent  to  the  removal  of 
tbe  building. 

It  may  be  urged  that  this  instruction  cures 
the  error  committed  by  the.  trial  court  in  re- 
fusing to  sustain  the  defendant's  demurrer. 
We  do  not  think  so.  The  Instruction  was  giv- 
en over  the  objection  aud  exception  of  the  de- 
fendant, and  we  think  the  defendant  was 
prejudiced  by  being  compelled  to  answer  the 
IJetltion  of  plaintiff  and  being  adjudged  by  the 
court  and  Jury  to  take  the  building  and  pay 
the  plaintiff  the  value  thereof  found  by  tbe 
Jury,  less  the  amount  agreed  to  be  due  blm 
for  rent.  Had  the  prc^)er  procedure  been 
followed  in  the  instant  case  and  had  the  rents 
to  which  tbe  defendant  was  entitled  been 
tendered  blm  at  the  time  demand  was  made 
for  the  building,  the  defendant  could  have 
elected  to  take  his  money  and  turn  over  the 
building  to  the  plaintiff.  Instead,  he  was,  as 
the  result  showed,  forced  to  either  surrender 
the  building  and  lose  the  rents  to  whl<*  he 
was  entitled  or  contest  this  lawsuit  and  take 
tbe  building  at  the  value  fixed  by  the  jury. 
We  therefore  conclude  that  tbe  trial  court 
committed  prejudicial  error  in  overruling  the 
demurrer  of  the  defendant  and  in  overruling 
the  objection  of  the  defendant  to  the  intro- 
duction of  evidence  under  the  petition. 

The  Judgment  of  the  trial  court  should  be 
reversed,  and  this  caiise  remanded,  with  in- 
structions to  the  trial  court  to  sustain  the  de- 
murrer to  tbe  petition  of  the  plaintiff. 

PER  CURIAM.    Adopted  in  whole. 
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TURK  V.  PAGE.     (No.  8206.) 

(Supreme  Court  of  Oklahoma.    June  12,  1917. 
Rehearing  Denied  Sept  18,  1917.) 

(SyUabut  by  the  Courts 

1.  Appeal  ano  Eekor  <3=»950(1)— Discaarnow 
— ^Amendment  of  Pleading. 

Where  the  trial  court  does  not  abuse  its  di»- 
cretion  in  allowing  on  amendment,  not  a  de- 
parture, this  court  will  not  interfere. 

2.  Mortqages  ®=>143— Adverse  Possession. 

Subdivision  1  of  section  3888,  St.  1893  (sec- 
tion 4655,  Rev.  Laws  1910),  statute  of  limita- 
tions, does  not  run  in  favor  of  a  mortgagee  in 
possession. 

3.  Appeal   and   Ebrob  «=5907(3)— Review— 
psesitmptions. 

Where  evidence  produced  at  the  hearing  is 
not  brought  up  by  case-made,  the  presamption 
will  be  indulged  that  the  finding  of  fact  by  the 
trial  court  is  correct. 

E)rror  from  District  Court,  Cleveland  Coun- 
ty;  F.  B.  Swank,  Judge. 

Action  between  Herman  Turk  and  Albert 
S.  Page.  There  was  a  Judgment  for  the  lat- 
ter, and  the  former  brings  error.     AUirmed. 


^—9 For  other  cues  see  same  topic  and  KEY-NUMBER  In  all  Key-Numt>ered  Digests  and  Indezas 
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W.  I<,  Eagleton,  of  Norman,  and  8.  W. 
Tark,  of  Pnrcell,  for  plaintiff  In  error.  Geo. 
J.  Eacock  and  J.  S.  Jenkins,  both  of  Okla- 
homa City,  Bea  F.  WllUams,  of  Norman,  and 
W.  J.  DavidBon,  of  C^laboma  City,  for  de- 
fendant In  error. 

PER  CURIAM.  [1]  This  te  the  second 
time  this  cause  has  been  before  this  court. 
The  facts  In  the  first  case  are  set  fbrth  in 
Page  ▼.  Turk,  43  Okl.  667,  143  Pac.  1047. 
There  ■we  reversed  and  remanded  the  cause 
for  a  new  trial,  pursuant  to  which  the  trial 
court,  proceeding  with  the  cause,  by  consent 
referred  all  Issues  therein,  both  of  law  and 
fact,  to  a  referee,  with  power  to  permit  the 
amendment  of  any  pleadings,  pending  the 
reference,  where  necessary  or  "expedient,  and 
to  rule  upon  and  determine  the  sufficiency  of 
any  motion  which  may  be  filed  during  said 
tlme^  and  to  make  all  Interlocutory  orders," 
and  to  report  to  the  court  his  findings  of  fact 
and  conclusions  of  law,  together  with  the 
evidence  taken  at  the  trial.  As  we  there 
decided  that  Turk  held  the  land  in  question, 
his  title  to  which  he  there  sought  to  have 
cleared,  as  a  mortgagee  in  i)08sesslon.  Page, 
by  leave,  amended  his  answer  and  cross-pe- 
titlon  so  as  to  call  for  an  accounting,  and  of- 
fered to  pay  Turk  any  Indebtedness  that 
night  be  found  due  and  owing  him  in  redemp- 
tion of  the  land,  and  prayed  that  possession 
thereof,  upon  paj^ment  of  said  amount,  be  re- 
stored to  him.  AS  this  was  an  amendment  In 
furtherance  of  justice,  and  not  a  departure, 
the  court  did  not  abuse  its  discretion  in  per- 
mitting the  amendment,  allowed  by  the  ref- 
eree, to  stand.  Ball  v.  Rankin,  23  Okl.  801, 
101  Paa  1105. 

[2]  After  the  amendment  was  made,  in  sup- 
port of  his  demurrer  to  the  pleading  as  amend- 
ed, Turk  urged  that  the  right  of  action  to 
redeem  was  barred  by  the  statute  of  limita- 
tions, and  when  the  court  sustained  the  hold- 
ing of  the  referee,  that  such  it  was  not,  Turk 
assigns  as  error  the  overruling  of  his  de- 
murrer. There  was  no  error  in  this,  for  the 
reason  that  in  the  former  opinion  we  said: 

"The  possession  not  being  adverse,  the  stat- 
ute of  limitations  does  not  bar  the  plaintiff  in 
error  of  his  right  of  redemption." 

And  in  the  syllabus: 

"Subdivision  1  of  section  3888,  St.  Okl.  1893 
(section  4665,  Rev.  Laws  1910)  statute  of  lim- 
itations, does  not  run  in  favor  of  a  mortgagee 
in  iMSSession." 

And  such  is  the  law  of  this  case. 

In  stating  the  account  between  the  parties, 
the  referee  found: 

"(1)  That  Turk  took  possession  of  the  land  in 
controversy,  the  northeast  quarter  of  section 
twenty-nine  (29),  in  township  ten  (10)  north, 
of  range  three  (3)  west  of  the  I.  M.,  in  Cleveland 
county,  Okl..  under  foreclosure  proceedings,  and 
has  had  possession  of  said  land  from  January, 
1897,  to  present  time,  and  has  received  all  the 
rents  and  profits  of  same  to  this  day.  The  fore- 
closure sale  was  in  December,  1896.  The  sale 
was  confirmed  in  May  1897,  in  which  month 
Turk  received  the  sheriffs  deed. 

"(2)  That  Turk  paid  the  Whittaker  mortgage 


on  September  4,  1899,  in  full  to  that  date,  as 
per  the  terms  of  the  said  note  and  mortgage. 

"(3)  That  the  note  sued  on  in  1896  by  Turk 
was  given  by  Sharp  and  wife  to  Turk  on  October 
25,  1894,  for  $500,  with  simple  interest  there- 
on from  date  at  12  per  cent,  per  annum ;  the 
first  interest  pajrment  being  January  1, 1896,  and 
the  second  interest  payment  due  January  1, 1897, 
said  note  being  due  on  last-named  date,  and 
that  said  note  was  secured  by  mortgage  on  the 
northeast  quarter  of  section  twenty-nine  (29)  in 
township  ten  (10)  north,  of  ran?e  three  (3) 
west  of  the  I.  M.,  subject  to  the  Whittaker 
mortgage  of  $650 ;  that  said  mortgage  provided, 
upon  default,  for  reasonable  attorneys  or  so- 
licitor's fees. 

"(4)  Turk  has  paid  all  of  the  taxes  on  the  land 
from  the  year  1896  to  1913,  inclusive  of  both 
first  and  last  named  years  and  $63  on  back 
taxes  for  the  years  antedating  1896. 

"(5)  Turk  made  certain  repairs  and  improve- 
ments, believipg  himself  to  be  the  owner,  while 
in  fact  he  was  only  a  mortgagee  in  possession. 

"(6)  That  Turk  brought  action  to  quiet  title 
as  to  said  land  in  the  year  1002  against  Morgan 
Sharp  and  wife  and  obtained  judgment  as  to 
them.  He  also  brought  puit  in  1000  to  quiet  title 
as  to  said  land  against  Morgan  Sharp  and  wife 
and  Albert  S.  Page  and  wife;  said  suit  being 
the  present  action. 

"(7)  Turk  made  improvements  on  said  land 
with  the  intent  to  improve  the  farm  as  an  in- 
vestment, honing  to  get  cash  rent  and  better 
tenants  thereby  and  with  the  further  intent  of 
possibly,  at  some  time,  making  it  his  home. 

"(8)  Turk  did  not  keep  a  formal  written  ac- 
count of  rents,  repairs,  improvements,  .receipts; 
and  disbursements,  and  believed  that  an  ac- 
counting would  never  be  necessary  nor  re- 
quired. 

"(9)  That  the  deep  well  was  269  feet  deep, 
double  cased  in  part  with  corrugated  iron  cas- 
ing, with  pump  and  windmill  attached,  and 
that  same  cost  for  drilling  and  cnsine  $310,  and 
the  windmill  and  pum^i  cost  $190;  but  the  ref- 
eree finds  that  the  value  of  said  improvements 
to  the  estate  was  only  $270. 

"(10)  That  while  there  is  approximately  only 
S%  acres  now  in  alfalfa  on  the  place,  that  there 
was  put  in  alfalfa  in  1902  20  acres.  There  was 
evidence  tending  to  show  that  the  said  seed 
cost  Turk  $72 ;  but  the  referee  holds  that  the 
said  alfalfa  was  of  $20  value  to  the  estate. 

"(11)  That  there  are  only  a  few  fruit  trees 
living  at  this  time  on  the  place,  yet  in  19()2 
Turk  had  100  trees  put  out,  and  the  evidence 
tended  to  show  that  the  said  trees  cost  $32 ;  but 
the  referee  finds  and  holds  that  said  fruit  trees 
have  added  $20  to  the  estate. 

"(12)  That  in  the  year  1898  the  evidence  tends 
to  show  that  12  acres  of  land  was  grubbed  and 
put  in  cultivation  at  a  cost  to  Mr.  Turk  of  $108. 
The  evidence  also  tends  to  show  that  48  acres 
was  broken  in  1807  at  a  cost  to  Mr.  Turk  of 
$73.50;  but  the  referee  finds  and  holds  that  all 
of  said  breaking  was  only  of  $50  value  to  the 
estate. 

"(13)  That  in  1901  Mr.  Turk  paid  for  patching 
roof  on  kitchen  and  plasterine  in  house  $10. 

"(14)  That  in  the  year  1913  Turk  rennired 
the  house  (kalsomined  rooms)  at  a  cost  of  $15." 

The  referee  concludes  as  a  matter  of  law : 
"(1)  Turk  is  a  mortgagee  in  possession  (follow- 
ing  and    annroving   said    Supreme   Court  deci- 
sion. 43  Okl.  667.  143  Pac.  1047). 

"(2)  Turk  is  entitled  to  reimbursement  for  nil 
reasonably  necessary  repairs,  for  all  taxes  paid 
by  him,  for  the  value  of  the  estate  of  the  per- 
manent improvements  made  on  said  land  by 
him,  and  for  the  legal  rate  of  interest  on  each 
and  all  items  named  in  this  paragraph,  and  in- 
terest on  each  item  running  from  the  date  of 
its  disbursement  or  improvement  made,  respec- 
tively. 
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"(3)  Turk  is  entitled  to  the  amount  paid  by 
him  on  the  Sharp-Whlttaker  mortgage  at  legal 
rate  thereon  for  the  amount  paid. 

"(4)  Turk  is  chargeable  with  the  reasonable 
rental  value  of  said  land  during  his  occupancy 
as  mortgagee.  Turk  did  not  keep  formal  writ- 
ten accounts  of  the  rents,  and  the  evidence  as 
to  the  receipts  is  insufiScient  to  establish  the  ren- 
tals otherwise;  but  the  evidence  warrants  the 
fixing  of  the  reasonable  average  rental  value  of 
said  land,  during  said  occupancy,  in  the  sum  of 
$250  per  annum. 

"(5)  Turk  is  entitled  to  the  reimbursement  for 
all  necessary  ex.pense  actually  incurred  by  him 
in  the  collection  of  the  rents  from  said  land. 

"(6)  Neither  party  is  entitled  to  an  attorney 
fee  from  the  other  party." 

To  the  report  of  the  referee  was  attached 
an  itemized  account  The  trial  court  con- 
firmed and  adopted  as  a  whole  the  findings  of 
fact  and  conclusions  of  law  of  the  referee, 
and  rendered  judgment  thereon  In  favor  of 
Turk  and  against  Page  for  $1,639.50. 

[3]  The  assignments,  other  than  those  re- 
ferred to  heretofore,  involve  only  errors  al- 
leged to  have  occurred  during  the  progress  of 
the  trial  before  the  referee,  determination  of 
which  requires  a  review  of  the  evidence  ad- 
duced. All  the  evidence  upon  which  were 
based  the  findings  of  fact  and  conclusions  of 
law  of  the  referee,  approved  and  adopted  by 
the  trial  court  as  its  decision,  was  not  pre- 
served by  bill  of  exceptions  or  otherwise,  and 
is  not  Incorporated  as  a  part  of  the  record 
before  us.  The  long-established  rule  in  this 
Jurisdiction  is: 

"Where  evidence  produced  at  the  hearing  is 
not  brought  up  by  case-made,  the  presumption 
will  be  indulged  that  the  finding  of  fact  by  the 
trial  court  is  correct"  Washington  .County 
Abstract  Co.  v.  Harris,  146  Pac.  1075. 

See,  also,  United  States  v.  Choctaw,  O.  ft 
C.  Ry.  Co..  3  Okl.  404,  41  Pac.  729;  Richard- 
son v.  Shelby,  3  Okl.  68,  41  Pac.  .'578 ;  Rogers 
V.  Brown.  16  Okl.  524,  86  Pac.  443. 

A  careful  review  of  the  conclusions  of  law 
found  upon  the  findings  of  fact  discloses  no 
error  therein. 

Defendants  in  error  have  also  assigned  cer- 
tain errors  in  the  cross-petition.  These  as- 
signments likewise  involve  a  review  of  the 
eviuence  produced  before  the  referee,  and  as 
all  of  such  evidence  was  not  preserved  and 
made  part  of  the  case-made,  what  we  have 
aaid  with  reference  to  the  assignments  of  tlie 
plaintiff  In  error  applies  with  equal  force  to 
those  presen'led  by  the  defendant  in  error. 

The  Judgment  of  the  trial  court  is  affirmed. 
All  the  Justices  concur. 


CROFUT-KNAPP  CO.  v.  WEBER  et  aL 
(No.  4843.) 

(Supreme  Court  of  Oklahoma.     June  12,  1917. 

Corrected  and  Refiled  and  Rehearing  Denied 

Sept  18,  1917.) 

(Syllalua  hy.  the  Cowrt.) 

.Affeai.  and  Bbbor  ®=3l230  —  Sdpkbsedeas 
Bond — Accrual  of  Action. 
After  the  time  has  expired  for  appeal,  and 
the  judgment  has  become  final,  and  not  paid, 


ox  otherwise  stayed,  an  action  will  lie  on  a 
statutory  supersedeas  bond,  conditioned  for  the 
payment  of  "the  condemnation  money  and  costs 
in  case  of  rthel  judgment  or  final  onler  shall 
be  adjudged  against  it"  even  tbongh  the  appeal 
has  not  been  perfected,  or  fails  for  want  of 
prosecution.- 

Error  from  District  Court,  Washington 
County;    R.  H.  Hudson,  Judge. 

Action  by  the  Crofut-Knapp  Company 
against  Howard  Weber  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Judgment  reversed. 

B.  B.  Foster,  of  Bartlesville,  and  Keaton, 
Wells  ft  Johnston,  of  Oklahoma  City,  for 
plaintiff  In  error.  J.  P.  O'Meara,  of  Tulsa, 
for  defendants  In  error. 

TURNER,  J.  On  February  10.  1912.  the 
Crofut-Knapp  Company,  a  corporation,  plain- 
tiff in  error,  in  the  district  court  of  Washing- 
ton county,  sued  C.  ft  S.  Toggery.  Company 
as  principal  and  the  other  defendants  In 
error  as  sureties  upon  a  supersedeas  bond 
which  reads: 

Know  all  men  by  those  presents,  that  the  C. 
ft  8.  Towery  Com'>un.v,  unucipal  obligor,  and 
J.  E.  Childera,  Ethel  K.  Childers,  and  Howard 
Wober.  as  sureties,  are  held  and  firmly  bound 
unto  the  Crofut-Knapp  Company,  plaintiff  in 
the  above  cause,  in  the  sum  of  si!cteen  hnndr^ 
and  fifty  ($1,660.00)  dollars,  for  the  payment  uf 
which,  well  and  truly  to  be  made,  we.  and  each 
of  us.  do  hereby  jointly  and  severally  bind  our- 
selves, our  successors  and  assigns. 

"Dated  this  12th  day  of  June.  1911. 

'The  condition  of  the  foregoing  obligation  is 
such  that  whereas,  on  the  3d  day  of  June. 
1911,  judgment  was  rendered  in  favor  of  said 
obligee,  plaintifF  in  said  cause,  and  against  the 
C.  &  S.  Toggery  Company,  the  principal  obligor, 
defendant  in  said  cause,  for  the  sum  of  $814.55 
and  costs:  and  whereas,  said  defendant  has 
taken  an  appeal  from  said  Judgment  to  the  Su- 
preme Court  of  Oklahoma:  Now,  therefore.  If 
the  said  principal  obligor  herein  shall  pay  to 
the  said  obligee  the  condemnation  money  and 
costs  in  case  of  [the]  judgment  or  final  order 
shall  be  adjudged  against  it  then  this  obliga- 
tion shall  be  void ;  otherwise,  to  remain  In  rail 
force  and  effect    [Signed.]" 

The  amended  petition  states: 

"That  upon  the  execution  and  filing  of  said 
bond  by  the  defendants  herein  they  obtained  a 
delay  and  stay  of  execution  on  the  judgment  of 

gluintiff  against  the  said  defend.int,  the  C.  ft 
.  Toggery  Company,  and  that  such  stay  of  exe- 
cution and  the  delay  of  the  plaintiff  in  the  en- 
forcement of  its  judgmert  claim  is  a  good  con- 
sideration for  the  execution  and  delivery  by  the 
defendants  herein  of  the  said  bond,  and  that 
now  they  arc  liable  to  the  plaintiff  herein  on  said 
bond  as  a  common-law  obligation  and  bond  for 
the  payment  of  its  claim  against  the  C.  S. 
Toggery  Company  as  hereinbefore  alleged" 

— and  that,  pending  the  stay  of  execution 
effected  by  the  filing  of  said  bond,  the  prin- 
cipal obligor,  the  defendant  In  said  suit  was 
adjudged  a  bankrupt,  and  that  it  breached 
the  bond  by  wholly  failing  to  perfect  Its  ap- 
peal within  the  time  allowed  by  law,  and  by 
reason  of  having  received  the  benefit  of  the 
stay  that  defendants  are  estopped  to  deny 
the  validity  of  the  bond  or  their  liability  to 
pay,   referred  to  therein,  and  that,  except 
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credits  of  two  small  sums  paid  tbereon  by 
the  trustee  In  bankruptcy,  the  judgment,  exe- 
cution of  which  was  stayed  by  the  filing  of 
the  bond  sued  on,  is  wholly  unpaid,  and  that 
there  remains  due  and  unpaid  on  said  Judg- 
ment the  sum  of  $759.  It  Is  further  alleged 
that  the  C.  &  S.  Toggery  Company  now  has 
no  property  out  of  which  this  plaintiff  can 
satisfy  Its  said  claim,  and  that  It  cannot 
collect  Its  said  debt,  unless  the  same  can  be 
satisfied  by  a  Judgment  against  the  sureties 
on  said  bond. 

The  question  before  us  is:  Did  the  court 
err  In  sustaining  a  demurrer  to  the  petition? 
This  point  is  ruled  by  McClaln  et  al.  v.  Starr 
et  aL.  150  Pac.  066.  There  In  the  syllabus 
we  said: 

"After  the  time  has  expired  for  appeal,  and 
the  judgment  has  become  final,  and  not  paid,  or 
otherwise  stayed,  an  action  will  lie  on  a  statu- 
tory supersedeas  bond,  conditioned  (or  the  pay- 
ment of  'the  condemnation  money  and  costs,  in 
case  the  judgment  or  final  order  shall  be  affirmed 
in  whole  or  in  part,'  even  though  the  appeal 
has  not  been  perfected,  or  fails  for  want  of 
prosecution." 

See.  also,  Peclc  et  al.  t.  Curlee  aotblng 
Ck).,  162  Pac.  735;  EJwing  et  al.  v.  Board  of 
Co.  Com'ra  of  Ellis  Co.,  156  Pac.  229. 

There  Is  no  practical  distinction  between 
that  case  and  this  on  account  of  the  differ- 
ence in  the  language  used  in  conditioning  the 
respective  bonds;  this  for  the  reason  that 
both  conditions  are,  in  effect,  the  same,  and 
both  to  the  effect  tliat  the  plaintiff  in  error 
"will  pay  the  condemnation  money  and  costs, 
In  case  the  Judgment  or  final  order  shall  be 
affirmed,  in  whole  or  In  part,"  as  required  by 
Her.  Laws  1910,  {  5251.  For  what  is  the 
practical  distinction  between  conditioning 
the  obligor  to  pay  in  case  the  Judgment  ap- 
pealed from  is  affirmed  in  whole  or  In  part, 
and  conditioning  him  to  pay.  If  the  Judgment 
Is  adjudged,  or  goes,  against  him,  which 
means  affirmed,  or — what  amounts  to  the 
same  thing— left  undisturbed  by  failure  to 
appeaL  As  we  cannot  hold  that  one  who  ex- 
ecutes a  bond  and  receives  the  benefit  there- 
of win  be  permitted,  in  a  suit  upon  It,  to 
defeat  Its  obligation,  the  Judgment  Is  re- 
versed. 

I^t  the  motion  to  strllce  the  petition  for  a 
rehearing  and  brief  of  amicus  curiie  be  over- 
ruled. Let  an  order  be  entered  overruling 
cause  No.  4842.  Wilson  Bros.  v.  Grnyblll  et 
al.,  156  Pac.  308.    All  the  Justices  concur. 

(64  Okl.  253)  ==== 

HILL  et  al-  v.  DAVIS  et  al. 

COBB  et  al.  v.  SAME  (Iwo  cases). 

(Nos.  7618,  7746,  7747.) 

(Supreme  Court  of  Oklahoma.     July  10,  1917. 

Rehearing  Denied  Sept  18,  1917.) 

(Syllabut  by  the  Court.) 

1,  WnxB    $=»119— Execution — Attestation. 
On  proceedings  to  probate  a  nonbologrophic 
will,  it  appeared  that  the  decedent  could  speak  ■ 


and  understand  only  the  Creek  language.  Two 
or  the  three  witnesses  who  purported  to  attest 
the  execution  thereof  could  not  speak  and  un- 
derstand that  language,  but  only  the  English 
language ;  one  of  the  witnesses  could  speak  and 
understand  both  languages.  The  declaration 
that  the  instrument  was  her  will  and  the  re- 
quest that  the  witnesses  sign  their  names  there- 
to as  such  were  made  by  the  decedent  iu  the 
Creek  language,  which  was  understood  by  one 
of  the  witnesses,  but  not  by  the  others.  The 
declaration  and  request  were  interpreted  and  • 
repeated  in  English  by  the  one  witness  to  the 
other  two,  bat  the  decedent  could  not  under- 
stand the  same.  Held,  the  declaration  that  the 
instrument  was  her  will  and  the  request  that 
the  witnesses  sign  the  same  were  made  by  the 
decedent  to  only  one  attesting  witness,  and  pro- 
bate thereof  was  properly  denied;  the  statute 
requiring  that  there  be  two  attesting  witnesses 
to  whom  the  declaration  and  request  must  be 
made— overruling  Bell,  Adm'r,  v.  Davis,  155  Pac 
1132. 

2.  Wiixs  «=»35 --- CoKPETENCT  —  Guardian- 
ship. 
One  who  has  been  adjudged  mentally  incom- 
petent to  manage  his  property,  and  whose  estate 
18  managed  by  a  guardian  duly  appointed,  may 
make  a  valid  will,  if  actually  restored  to  capac- 
ity at  the  time,  though  bis  restoration  has  not 
been  judicially  determined. 

Error  from  District  Court,  Creek  County; 
Ernest  D.  Hughes,  Judge.  * 

Petition  by  J.  H.  N.  Cobb  for  admission  to 
probate  of  the  alleged  last  will  of  Mary  Hut- 
ke,  deceased,  opposed  by  Samuel  C.  Davis, 
guardian  of  Lucy  Buttons,  and  others,  who 
tendered  4inother  Instrument  for  probate. 
Probate  of  both  instruments  was  denied. 
Probate  of  the  Instrument  offered  by  him 
being  denied  by  district  court,  J.  H.  N.  Cobb 
and  Elizabeth  Sapulpa,  a  beneficiary,  bring 
error.  The  proceeding  was  consolidated  with 
writs  of  error  by  Lucy  Hill  and  others  against 
Samuel  C.  Davis,  guardian  of  Lucy  Buttons, 
and  others ;  the  will  offered  by  Davis  having 
been  admitted  to  probate.    Affirmed. 

Burt  &  Shaba,  of  Sapulpa,  for  plaintiffs  In 
error  In  Nos.  7746  and  7747.  M.  A.  Hoi- 
comb  and  H.  E.  Baker,  both  of  Okmulgee, 
for  plaintiffs  In  error  in  No.  7618.  W.  J. 
Gregg,  of  Tulsa,  for  defendants  In  error  Da- 
vis, Buttons,  and  Poloke. 

MILEY,  J.  J.  H.  N.  Cobb  petitioned  the 
county  court  of  Creek  county  to  have  an  in- 
strument beorlng  date,  the  28th  day  of  April, 
1914,  proved  as  the  will  of  Mary  Hutke, 
deceased.  By  the  terms  of  this  instrument 
all  of  the  property  of  the  said  Mary  Hutke 
was  devised  and  bequeathed  to  one  Elizabeth 
Sapulpa,  and  the  said  J.  H.  N.  Cobb  was 
nominated  as  executor. 

Samuel  C.  Davis,  as  guardian  of  Lucy  But- 
tons, and  Lucy  Poloke,  appeared  and  con- 
tested the  probate  of  that  instrument  uiwn 
the  ground,  among  others,  that  the  same  had 
not  been  executed,  published,  and  attested  as 
required  by  the  laws  of  this  state.  They  also 
petitioned  to  have  another  instrument,  bear- 
ing date  Hie  24th  day  of  January,  1912,  prov- 
ed as  the  will  of  the  sold  Mary  Hutke,  de- 
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ceased.  By  the  terms  of  this  Instrument  the 
entire  estate  of  the  decedent  was  derlsed  and 
bequeathed  to  Lucy  Buttons  and  Lucy  Po- 
loke  in  equal  shares,  and  Samuel  C.  Davis, 
was  nominated  as  executor.  Thereafter 
Lucy  Hill,  Ben  Grayson,  Van  Grayson,  and 
John  Grayson  appeared  and  filed  written  op- 
position to  the  probate  of  both  wills,  upon 
,the  ground,  among  others,  of  want  of  testa- 
mentary capacity  and  undue  influence. 

Upon  hearing  In  the  county  court  there  was 
Judgment  refusing  to  admit  either  will  to  pro- 
bate. Appeals  were  perfected  to  the  district 
court,  where,  after  hearing  and  trial  de  nu\ro. 
Judgment  was  rendered,  refusing  to  admit 
to  probate  the  instrument  propounded  by  J. 
H.  N.  Cobb,  to  reverse  which  he  and  the 
said  Elizabeth  Sapulpa  instituted  proceedings 
in  error  in  this  court  in  cause  No.  7746. 

By  the  Judgment  of  the  district  court, 
the  instrument  bearing  date  January  24, 
1912,  propounded  by  Samuel  C.  Davis  et  al., 
was  admitted  to  probate  as  the  last  will  and 
testament  of  Mary  Hutlie,  deceased.  To  re- 
verse this  Judgment,  Lucy  HIU  et  al.  prose- 
cute the  proceeding  In  error  in  cause  No. 
7618;  *and  J.  H.  N.  Cobb  and  Elizabeth  Sa- 
pulpa prosecute  the  proceeding  in  error  in 
cause  No.  7747.  By  agreement  of  the  parties 
these  three  separate  proceedings  in  error 
have  been  consolidated  and  will  be  consider- 
ed together. 

The  district  court  sustained  the  ground  of 
opposition  to  the  probate  of  the  instrument 
propounded  by  J.  H.  N.  Cobb,  bearing  date 
April  28,  1914,  that  the  same  had  not  been 
published  to  and  attested  by  the  number  of 
witnesses  required  by  law. 

[1]  This  instrument  was  not  written  by  the 
hand  of  the  testator  herself.  Among  other 
requisites  prescribed  by  law  for  the  execu- 
tion and  attestation  of  such  a  will  are  the 
foUovrlng: 

"The  testator  must,  at  the  time  of  subscribing 
or  acknowledging  the  same,  declare  to  the  attest- 
ing witnesses  that  the  instrument  ig  big  will; 
and 

"There  must  be  two  attesting  witnesses,  each 
of  whom  must  sign  his  name  as  a  witness  at 
the  end  of  the  will  at  the  testator's  request  and 
in  his  presence."     Rev.  Laws  1910,  f  8348. 

Leroy  J.  Burt,  Maxey  Sims,  and  J.  H.  N. 
Cobb  sub8cril>ed  their  names  as  witnesses  to 
the  will  in  the  presence  of  the  decedent  and 
of  each  other.  The  uncontradicted  evidence 
was,  and  the  trial  court  found,  that  the  de- 
cedent was  a  full-blood  Creek  Indian,  who 
could  speak  and  understand  only  the  Creek 
language,  and  could  not  speak  or  understand 
the  English  language.  The  witnesses  Leroy 
J.  Burt  and  J.  H.  N.  Cobb,  who  are  of  the 
white  race,  could  spenk  and  understand  the 
li^ngllsh  language,  but  could  not  speak  or 
understand  the  Creek  language.  Tlie  other 
witness,  Maxey  Sims,  could  speak  and  under- 
stand both  languages.  Maxey  Slm^  testified 
that,  at  the  time  her  name  was  subscribed 
thereto,  the  decedent  declared  the  instrument 
to  be  her  will  and  requested  the  three  wit- 


nesses to  attest  the  same,  speaking  the  Creek 
language.  This  was  heard  and  understood  by 
the  witness  Maxey  Sims,  but  which,  If  heard, 
was  not  understood  by  the  other  witnesses, 
they  being  unable  to  understand  the  language 
of  the  testatrix.  The  witness  Maxey  Sims 
stated  to  the  witnesses  Burt  and  Cobb,  in 
English,  that  the  decedent  had  said  the  In- 
strument was  her  will  and  that  she  request* 
ed  them  to  sign  as  witnesses,  which  they 
heard  and  understood,  bat  which,  if  heard, 
was  not  understood  by  the  testatrix,  for  the 
reason  that  she  could  not  understand  that 
language. 

By  signing  their  names,  Burt  and  Cobb 
became  subscribing  witnesses  to  the  instru- 
ment; .but  the  statute  requires  that  ther« 
be  two  attesting  witnesses,  and  that  the  at- 
testing witnesses  subscribe  their  names. 
There  is  a  distinction  between  attestation 
and  subscription,  which  serve  distinct  and 
different  purposes,  both  of  which  the  stat- 
ute requires.  As  was  said  in  Swift  v.  Wiley, 
1  B.  Mon.  (Ky.)  114: 

"Attestation  is  the  act  of  the  senses;  snl>- 
scription  is  the  act  of  the  liand.  The  one  in 
meutal,  the  other  mechanical,  and  to  attest  a 
will  is  to  know  that  it  was  published  as  such, 
and  to  certify  the  facts  required  to  constitute  an 
actual  and  legal  publication:  but  to  subscribe 
a  paper  published  as  a  will  ig  only  to  write 
on  the  some  paper  the  nameg  of  the  witnesses, 
for  the  sole  purpose  of  Identification." 

See,  also,  Downle's  Will,  42  Wis.  66. 

While  Burt  and  Cobb  can  Identify  the  pa- 
per as  the  one  to  which  the  name  of  the 
decedent  was  subscribed  in  their  presence,  yet 
they  cannot  know  and  certify  that  she  at 
the  time  declared  to  them  that  the  same  was 
her  will.  All  they  can  say  on  this  point  Is 
that  Maxey  Sims  told  them  the  decedent  so 
declared.  When  Maxey  Sims  was  talking  to 
the  decedent,  and  the  decedent  to  hlni,  Burt 
and  Cobb  no  more  knew  or  understood  what 
either  was  saying  than  if  they  had  not  been 
present  The  same  is  true  of  the  decedent, 
when  Maxey  Sims  was  talking  to  Burt  and 
Cobb.  The  effect  of  what  transpired  there 
is  the  same  as  though  the  decedent  had  sign- 
ed the  instrument  in  the  presence  of  the 
three  witnesses,  and  then  Burt  and  Cobb  left 
her  presence  entirely,  and  when  they  were 
out  of  sight  and  sound,  she  had  declared 
the  instrument  to  be  her  will,  and  wanted 
Sims,  Burt,  and  Cobb  to  witness  the  same, 
and  Sims  had  then  repeated  the  declaration 
and  request,  to  Burt  and  Cobb  out  of  the 
presence  and  hearing  of  the  decedent,  and 
they  had  then  signed  as  witnesses  in  her 
presence.  In  that  ca.se  it  would  not  be  con- 
tended that  the  will  had  been  properly  exe- 
cuted. In  re  Williams'  Will,  50  Mont  142, 
145  Pac.  957.  While  there  was  a  physical 
presence  at  all  times  in  the  actual  case,  there 
was  Just  as  much  absence  of  understanding 
as  in  the  hypothetical  case. 

New  Xork  has  a  statute  in  reference  to  the 
formal  requisites  for  the  execution  of  a 
will  very  much  like  ours;  the  only  difference 
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being  that  It  seems  that  It  Is  not  necessary 
for  the  attesting  witnesses  to  subscribe  the 
Instrument  in  the  presence  ot  the  testator. 
In  the  ease  of  Burke  v.  Nolan,  1  Dem.  Sur. 
(N.  Y.)  436,  the  surrogate  analyzed  and  in- 
terpreted this  statute,  and  from  bis  opinion 
we  quote  as  follows: 

"The  requirements  of  the  statute,  in  relation 
to  the  execution  of  wills,  which  it  will  be  neces- 
sary to  consider  in  this  case,  are  substantially 
that  the  will  shall  be  subscribed  by  the  testator; 
that  such  subscription  shall  be  made  by  the  tes- 
tator in  the  prese:ice  of,  or  shall  be  acknowledg- 
ed by  him  to  have  been  so  made  to,  each  of  at 
least  two  attesting  witnesses;  that  the  testa- 
tor, at  the  time  of  mailing  such  subscriptioB  or 
aclinowledgment,  shall  declare  the  instrument  so 
Bul>8cribed  to  be  his  last  will  and  testament; 
that  each  of  the  attesting  witnesses  shall  sign 
his  name  at  the  request  of  the  testator.  An- 
other statute  provides  that  at  least  two  of  the 
attesting  witnesses,  if  they  are  within  the  state, 
must  l>e  produced  and  examined,  to  prove  the 
validity  of  the  execution  of  a  will,  before  it  can 
be  admitted  to  probate.  Code,  SS  2618,  2622, 
2623. 

"It  is  clear,  therefore,  that  the  law  contem- 
plates that  all  the  above  requirements,  of  the 
statute,  in  regard  to  the  execution  of  wills, 
shall  be  complied  with,  in  the  presence  of  the 
attesting  witnesses,  in  such  a  manner  that  they 
may  be  able  to  testify  on  the  subject,  although 
thMr  testimony  is  not  always  controlling.  Stem 
v.  Wilzinski,  4  Kedf.  [Sur.  N.  X.]  441,  448; 
Scribner  v.  Crane,  2  Paige  (N.  Y.]  147  [21  Am, 
Dec  81] ;  Tarrant  v.  Ware,  25  N.  X.  425,  note ; 
Trustees  of  Auburn  Seminary  v.  Calhoun,  26 
N.  Y.  422;  Orser  v.  Orser,  24  N.  Y.  51 ;  Matter 
of  Kellom,  62  N.  Y.  617 ;  Wilson  v.  Hetterick, 
2  Bradf.  [Sur.  N.  Y.]  427.  Hence  it  is  neces- 
sary that  the  testator  should  in  some  manner 
communicate  to  the  attesting  witnesses,  at  the 
time  of  bis  subscription  or  acknowledgment,  the 
information  that  the  instrument  which  they  are 
called  upon  to  sign  as  witnesses  is  his  will.  Gil- 
bert V.  Knox,  52  N.  Y.  125,  128;  Lewis  v. 
Lewis,  11  N.  Y.  220,  226;  Coffin  v.  Coffin,  23 
N.  T.  1,  16  [80  Am.  Dec.  235];  Seymour  v. 
Van  Wydt,  6  N.  Y.  120. 

"It  is  egually  indispensable  that  the  testator 
shontd  communicate  to  the  attesting  witnesses 
his  desire  that  they  should  sign  the  will  as  wit- 
neases.  Coffin  v.  Coffin,  23  N.  Y.  1,  15 ;  Peck 
V.  Cary,  27  N.  Y.  9  [&1  Am.  Dec.  220] ;  Gilbert 
V.  Knux,  supra;  Matter  of  Kellum,  62  N.  Y. 
supra.  And  if  either  communication  is  made 
through  the  intervention  of  a  third  person,  it 
must  be  so  made  in  the  presence  and  bearing 
of  the  testator  and  of  the  witnesses,  so  that  the 
attesting  witnesses  may  know,  of  their  own 
luiowledge,  that  what  was  said  or  done  by  the 
third  person  on  behalf  of  the  testator  was  as- 
sented to  by  bim.  Redf.  L.  &  Pr.  Surr.  Cte. 
&d  Ed.)  166;  Coffin  v.  CofHn ;  Peck  v.  Cary: 
Gilbert  v.  Knox,  supra;  Thompson  v.  Stevens, 
62  N.  Y.  634 ;  Stein  v.  Wilzinski,  4  Kedf.  [Sur. 
N.  Y.]  441,  448;  McDonougb  v.  Loughlin,  20 
Barb.  [N.  Y.]  238,  244. 

"In  case  at  bar,  the  will  was  signed  by  the 
testator  affixing  bis  mark  thereto  in  the  pres- 
'  ence  of  the  two  attesting  witnesses.  The  wit- 
ness Smith  snys  that  he  was  standing  in  the 
(loorwsy  leniling  into  the  small  room  where  the 
will  was  executed,  and  saw  the  testator  sign  the 
will.  The  witness  I^affin  snys  that  he  was 
standing  in  the  middle  of  the  large  room,  behind 
Smith;  that  he  could  see  the  testntor;  that  he 
stood  in  front  of  the  bedroom,  looking  in.  When 
asked  if  he  saw  the  testator  sign  the  will,  be  an- 
swered that  he  saw  his  hand  on  the  pen.  The 
will  was  signed  in  his  presence,  within  the  deci- 
sions. 1  Jnrman  on  Wills  iRundnlnii  4  Talcott's 
Kd.)  222,  234,  253:  1  Keilf.  on  Will.s.  244,  l!.''j2, 
284;    Probate  of  Will  of  Patrick  Flaherty,  Ms. 


Op.  in  this  court  (Sept.  27,  1881).  But  there 
was  neither  a  declaration  to  the  witness  Laffin 
of  the  nature  of  the  instrument  executed,  nor 
a  request  to  bim  to  sign  it  as  o  witness.  The 
testator  was  very  ill  and  feeble,  and  did  not 
speak  to  him  at  all ;  in  fact.  Leflin  did  not  go 
near  him.  but  remained  all  the  time  in  the  large 
room.  Mr.  Kirkbam,  the  lawyer  who  drew  the 
will  and  superintended  its  execution,  sat  by  the 
bedside  of  the  sick  man,  and  read  the  will  to 
him.  Kirkbam  asked  Burke  if  be  declared  it 
to  be  his  will,  and  if  he  wanted  'those  gentle- 
men' to  witness  it,  Burke  made  some  motion, 
or  said  'yes,'  or  something  of  the  kind — he  an- 
swered affirmatively.  Kirkbam,  it  seems,  did 
not  mention  any  names,  and  it  does  not  appear 
that  the  testator  knew  whom  he  referred  to. 
There  is  no  evidence  that  the  testator  knew 
that  Smith  and  Laffin  were  there  for  the  pur- 
pose of  witnessing  his  will. 

"The  testator  was,  within  48  hours  of  his 
death,  very  weak  and  feeble,  and  was  not  at 
all  in  a  condition  to  observe  or  take  notice  of 
things  not  pressed  upon  his  attention.  Under 
such  circumstances,  it  must  appear  that  the 
questions  which  were  asked  were  made  very  clear 
to  him.  Heath  v.  Cole.  16  Hun  [N.  Y.)  100. 
But,  independently  of  that,  Laffin  was  too  far 
from  Kirkbam  and  the  testator  to  bear  what 
Kirkbam  was  reading  to  the  testator,  or  what 
was  said  between  them,  and  as  a  matter  of  fact 
he  did  not  hear  it.  He  so  swears,  and  there  is 
no  reason  to  doubt  the  truth  of  bis  statement. 
As  to  bim,  therefore,  there  was  no  valid  request 
to  sign,  and  no  valid  declaration  that  the  paper 
was  a  will.  Burritt  v.  Silliman,  16  Barb.  [N. 
Y.]  198,  211.  *  •  »  After  Kirkham  came  out 
of  the  small  bedrooin,  he  asked  the  witnesses 
if  they  would  witness  the  will,  and  sign  the 
will  as  witnesses  in  the  large  room ;  but  there 
is  nothing  to  show  that  the  testator  did  or  could 
hear  this  request  to  the  witnesses,  and,  in  the 
condition  in  which  be  was,  it  is  not  at  all  like- 
ly that  he  did  hear  it.  •  •  •  And,  upon  the 
evidence,  it  cannot  be  said  that  there  was  a 
proper  declaration  to  both  witnesses  that  the 
instrument  signed  by  the  testator  was  bis  will, 
or  that  there  was  a  sufficient  request  to  both 
to  sign  it". 

Much  of  the  reasoning  In  that  case  is  ap- 
plicable to  this,  and  to  us  seems  entirely 
sound.  We  also  quote  with  approval  part  of 
the  syllabus  in  Stein  v.  Wilzinski,  4  Redf. 
Sur.  (N.  Y.)  441: 

"It  seems  that  the  subscription  as  a  witness 
to  the  will  by  a  person  who  is  unable  to  under- 
stand the  testator,  or  make  himself  understood 
by  him,  and  to  whom  the  declaration  and  re- 
quest of  the  testator  must  be  translated,  is  not 
a  compliance  with  the  statute." 

In  the  opinion  the  surrogate  said: 
"The  object  of  requiring  two  subscribing  wit 
nesses  is  undoubtedly  to  gimrd  against  imposi- 
tion upon,  or  mistake  of,  tlie  testator,  and  in 
a  case  where  one  of  the  witnesses  must  depend 
upon  the  statement  of  the  other  as  to  whiit 
is  said  by  the  testator,  he  would  appear  to  be  a 
witness  only  as  to  the  act  of  signing,  and  if 
that  were  literally^  true  in  this  case,  t  shouM 
certainly  hesitate  in  holding  it  sufficient  proof. 
Suppose,  for  example,  both  subscribing  witness- 
es bad  been  incapable  of  understanding  a  word 
of  what  decedent  said,  and  an  interpreter  had 
stated  to  them,  respectively,  that  the  decedent 
declared  to  them  that  the  instrument  was  her 
last  will  and  testament,  and  that  she  requested 
them  to  subscribe  their  names  as  witnesses  there- 
to. They  would  have  no  assurance  of  the  fact, 
except  the  statement  of  the  interpreter,  and  the 
verity  of  the  act  would  seem  to  be  entirely  de- 
pendent upon  his  testimony,  as  to  the  truthful, 
interpretation.  And  it  seems  to  me  that  it 
would  fall  short,  altogether,  of  the  proof  of  the 
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material  facts  required  by  the  statute  and  that 
those  declarations,  thus  interpreted  to  two  wit- 
nesses, would  add  nothing  to  a  like  interpreta- 
tion to  one." 

In  Re  Williams'  Will,  50  Mont.  142,  145 
Pac.  957,  It  was  said  In  reference  to  an 
identical -statute: 

"It  is  imperative  •  •  •  that  the  witnesses, 
at  the  time  they  attest,  be  informed  in  some 
way  by  the  testator  himself  that  the  instrument 
he  has  subscribed  is  his  will.  Knowledge  of  this 
fact,  derived  from  any  other  source  or  at  any 
other  time,  wUl  not  suffice." 

The  right  to  dispose  of  property  by  will 
Is  a  creature  of  the  statute.  The  Legislature 
has  the  power,  In  granting  the  right,  to  de- 
termine and  prescribe  the  form  and  manner 
in  which  It.  shall  be  exercised.  In  requiring 
that  the  testator  shall  declare  to  two  attest- 
ing witnesses  that  the  instrument  not  in  bis 
handwriting  is  his  will,  the  Legislature  no 
doubt  Intended  It  as  a  safeguard  against 
Imposition  and  fraud.  The  provisions  of  the 
statute  quoted  are  mandatory,  and  there 
must  be  substantial  compliance  therewith. 
To  hold  that  requirement  was  complied  with 
in  this  instance,  it  seems  to  us,  would  sub- 
vert the  purpose  and  Intent  of  the  statute, 
and  would  amount  to  a  disregard  of  its  sub- 
stance. We  think  the  trial  court  properly 
held  the  proof  insufficient  to  admit  the  will 
to  probate. 

This  conclusion  is  in  conflict  with  the 
^iews  expressed  In  the  opinion  in  Bell,  Adm'r, 
V.  Davis,  155  Pac.  1132,  prepared  by  Commis- 
sioner Brewer  and  adopted  uy  this  court. 
Authorities  to  the  effect  that  it  is  no  objection 
to  its  validity  that  the  will  is  written  In  a 
language  not  understood  by  the  testator  are 
not  to  our  minds  In  point  on  the  question  In- 
volved here,  since  there  is  no  statutory  re- 
quirement that  the  win  be  written  in  the  lan- 
guage spoken  by  the  testator.  Nor  do  we  re- 
gard the  holding  in  Terrapin  r.  Barker,  26 
OkL  93,  109  Pac.  931,  and  similar  cases,  as 
having  any  bearing  on  the  question,  since  to 
do  80  would  assume  that  one  may  by  parol 
constitute  another  bis  agent  to  execute  bis 
will.  It  follow^  that  the  opinion  In  Bell  v. 
Davis,  supra,  In  so  far  as  same  is  in  conflict 
with  the  views  herein  expressed  is  over- 
ruled. 

[2]  The  will  dated  January  25,  1912,  pro- 
pounded by  Samuel  C.  Davis,  appears  to  have 
been  formally  executed,  published,  and  at- 
tested as  required  by  statute.  The  two  at- 
testing witnesses  spoke  and  understood  the 
language  of  the  testator.  While  the  will  was 
written  In  the  English  language,  which  the 
testatrix  did  not  understand,  yet  it  was  in- 
terpreted to  her,  not  only  by  one  of  the  at- 
testing witnesses,  but  also  by  the  Interpreter 
employed  by  the  United  States  Indian  agent, 
and  carefully  explained  to  her,  and  it  satis- 
factorily appears  that  her  then  existing  wish- 
es and  desires  as  to  tlie  disposition  of  her 
estate  were  fully  and  correctly  expressed. 
There  has  not  been  called  to  our  attention. 


nor  have  we  been  able  to  discover  on  the 
record,  a  scintilla  of  e^-idence  that  the  ex- 
ecution of  this  will  was  procured  by  the  exer- 
cise of  undue  influence.  Upon  the  issue  of 
testamentary  capacity.  It  appears  that  the 
testatrix  had,  prior  to  the  time  of  the  ex- 
ecution of  the  will,  been  adjudged  Incom- 
petent to  manage  her  property,  and  a  guard- 
ian of  her  estate  appointed.  Her  restoration 
to  capacity  had  not  been  Judicially  deter- 
mined, and  the  guardianship  in  fact  con- 
tinued to  her  death.  But  she  could,  neverthe- 
less, make  a  valid  will,  If  she  had  been  In 
fact  actually  restored  to  cajiaclty  at  the  time 
of  its  execution.  By  statute  in  force  at  the 
time  it  was  provided: 

''After  his  incapacity  has  been  judicially  de- 
termined a  person  of  unsound  mind  can  make 
no  conveyance  or  other  contract,  nor  designate 
any  power,  nor  waive  any  right,  until  his  res- 
toration to  capacity  is  judicially  determined. 
But  if  actually  restored  to  capacity,  he  may 
make  a  will,  though  his  restoration  is  not  thus 
determined."     Rev.  Laws  1910,  {  880. 

The  district  court  found  that  the  testatrix, 
at  the  time  of  the  execution  of  the  will,  had 
sufficient  testamentary  capacity.  This  flnd- 
iag  appears  to  us  to  be  supported  by  the  evi- 
dence. 

The  Judgments  of  the  trial  court  are  in  all 
things  affirmed.  All  the  Justices  concur,  ex* 
cept  KANE,  J.,  absent. 

°°°°°™  (64  Okl.  M9) 

BARKEK  V,  OAMPBELr.r-llATCLlFF  LAND 
CO.  et  aL     (No.  6244.) 

(Supreme  Court  of  Oklahoma.     May  8,  1917. 
Rehearing  Denied  Sept  18,  1917.) 

(Syllabus  by  the  Court.) 

1.  Mires  and  Minkbals  «=>65(5)— Resekva< 
TiON— "Mineral." 

Oil  and  gas  are  minerals,  within  the  mean- 
ing of  a  reservation  by  deed  of  "all  mineral 
rights"  upon  the  land  described  in  the  deed. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mineral] 

2.  Mines  and  Minebals  ®=>55(1)  —  Deeds  — 
Reservations— Effect. 

The  defendant  land  company  conveyed  the 
land  in  question  to  one  through  whom  plaintiff 
claims,  reserving  in  the  granting  clause  all  min- 
eral rights  upon  the  above-described  lands,  and 
the  right  to  enter  thereon  and  to  use  so  much 
of  the  surface  as  may  be  reasonable  for  the 
purpose  of  extracting  the  mineral  thereon. 

Held,  this  re.servation  Is  not  repugnant  to  the 
covenants  of  title. 

Beld,  further,  this  reservation  excepted  from 
the  conveyance  the  right  of  defendant  land  com- 
pany to  enter  upon  the  land  for  the  purpose  of 
exploring  and  extracting  the  oil  and  gas.  Plain- 
tiff took  the  title  with  this  exception  and  bur- 
dened with  this  right. 

3.  Champerty  and  Maintenance  "^=>7(2)  — 
Mines  and  Minerals  'g=»49— Adverse  Pos- 
session— Surface — Mineral  Rights. 

In  order  to  make  a.  holding  adverse  to  one 
who  has  reserved  all  mineral  rights  and  the  right 
to  enter  thereon  for  the  purpose  of  extracting 
the  same,  there  must  appear  to  have  been  some 
denial  of  his  right,  or  some  assertion  of  a  claim 
inconsistent  with  his  right,  which  does  not  nec- 
essarily appear  where  a  person   uses  the  land 
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merely  for  agricultural  purpose,  as  such  use  is 
entirely  consistent  with  the  right  of  another  to 
prospect  for  oil  and  gas  under  the  soil. 

ffelii.  nosKPHsion  of  the  plaintift  for  tillage  was 
uot  adverse  as  to  oil  and  gas,  and  the  right  to 
ent'—  nnd  pxpl-^re  for  sfimp.  as  against  rtefenrt- 
ant  Ilnsk-ins.  who  entered  under  a  lease  from  de- 
fendant land  company,  and  the  lease  therefore 
Doi  champertous. 

Error  from  District  Court,  Washington 
County;   R.  N.  Hudson,  Judge. 

Action  by  Norman  Barker  against  the 
Gempbell-Ratclifr  Land  Company  and  an- 
other. There  was  a  Judgment  for  defend- 
ants,  and   plaintiff  brings  error.     Affirmed. 

Norman  Barker,  of  BarUesvllle,  for  plain- 
tiff in  error.  W.  H.  Kornegay,  of  VInita. 
and  Rowland.  Talbott  &  Nyce,  of  BartJes- 
TiUe,  for  defendants  in  error. 

OWEN,  J.  This  Is  an  action  to  quiet 
title  to  30  acres  of  land  in  Washington  coun- 
ty against  the  claim  of  J.  R.  Hosklns  under 
an  oil  and  gas  lease  from  the  Campbell- 
Ratcliff  Land  Company.  The  case  was  tried 
to  the  court  below,  and  judgment  for  de- 
fendants. 

The  defendant  land  company  by  warranty 
deed  conveyed  the  land  in  question  to  one 
Morgan.  The  granting  clause  of  that  deed 
Is: 

"Do  hereby  grant,  bargain,  sell,  and  convey 
to  the  said  W.  R.  Morgan,  and  unto  his  heirs 
and  assigns,  forever,  the  following  lands,  lying 
in  the  third  recording  district  of  the  Indian  ter- 
ritory, to  wit:  S.  %  of  the  S.  E.  of  the  S.  W. 
and  the  S.  E.  of  the  S.  W.  of  the  S.  W.  of  sec- 
tion 1,  township  25,  range  12  east,  containing  30 
acres,  more  or  less,  according  to  the  government 
survey  ttereo'f.  However,  it  is  hereby  agreed 
that  the  parties  of  the  first  part  reserve  all  min- 
eral rights  upon  the  above-described  lands,  and 
the  right  to  enter  thereon,  and  to  use  so  much  of 
the  surface  as  may  be  reasonable  for  the  purpose 
of  extracting  the  mineral  thereon  at  any  time, 
is  reserved  from  this  grant." 

This  deed  was  placed  on  record,  and  there- 
after Morgan  conveyed  by  warranty  deed  to 
'McLain,  making  reference  to  this  reserva- 
tion. McLaln  conveyed  to  Gilkey,  and  Gilkey 
to  the  plaintiff,  without  reference  to  the 
reservation.  Plaintiff  took  possession  of  the 
land  and  used  same  for  agricultural  pur- 
poses. Thereafter  the  land  company  made 
an  ail  and  gas  lease  to  the  defendant  Hos- 
klns, who  entered  upon  the  land  and  proceed- 
ed to  develop  same  for  oil  and  gas. 

The  gist  of  plaintiff's  contention  is  that 
the  reservation  of  "all  mineral  rights  upon 
tbe  above-described  lauds,  and  the  right  to 
enter  thereon,"  is  void  for  three  reasons: 
He  urges,  first,  the  words  "all  mineral 
rights"  do  not  cover  oil  and  gas;  second, 
even  conceding  tbe  reservation  did  cover  oil 
and  gas.  It  is  void,  because  it  is  repugnant 
to  the  covenants  of  title  In  the  deed ;  third, 
oil  and  gas  are  not  subjects  of  sale  or  grant. 
Plaintiff  urges,  also,  that  the  lease  uader 
which  defendant  Hoskins  is  developing  the 
land  is  champertous,  for  the  reason  that  the 
land  company,  at  the  time  of  the  execution 
of  tbe  lease,  had  not  been  in  possession  of 


tbe   land   during  tbe   period   mentioned   in 
section  2260,^  Rev.  Laws  1910. 

[11  The  first  question  to  he  determined  is 
whether  oil  nnd  gas  are  included  in  the  lan- 
guage of  the  reservation  of  "all  mineral 
r!ghts."  The  lower  court  held  they  were 
Included  In  the  reservation,  and  we  so  hold. 
The  authorities,  so  far  as  our  examination 
goes,  generally  hold  oil  and  gas  to  be  min- 
erals. Tlie  only  case  holding  to  the  con- 
trary is  Dunham  v.  Kirkpatrick.  101  Pa. 
36,  47  Am.  Rop.  696,  and  relied  upon  by 
plaintiff.  The  iTcat  weight  of  authority  is 
not  only  opposed  to  this  case,  but  ir.  the 
later  cases  that  court  treats  oil  and  gas 
as  mineral  substances.  Gill  v.  Weston,  110 
Pa.  312,  1  Atl.  921.  Some  of  the  authorities 
supporting  our  view  are:  Murray  v.  Allred, 
100  Tenn.  100.  43  S.  W.  3.55,  39  L.  R.  A. 
249,  66  Am.  St  Rep.  740;  Weaver  v.  Rich- 
ards, 156  Mich.  320,  120  N.  W.  818;  Suit 
V.  Oil  Co.,  63  W.  Va.  317,  61  S.  E.  307; 
Thornton,  Oil  &  Gas,  S  304 ;  27  Cyc.  628.  In 
tiie  various  acts  of  Congress  dealing  with 
tbe  sale  and  leasing  of  land  of  Indians  in 
this  state,  oil  and  gas  are  treated  as  min- 
erals. Leahy  v.  Oil  Co.,  39  Okl.  312.  135 
Pac.  416;  section  13,  Act  June  28,  1808  (30 
U.  S.  Stat.  495,  c.  517);  Superior  O.  &  G. 
Co.  v.  Meblin.  25  Okl.  809,  108  I»ac.  545, 
138  Am.  St.  Rep.  942. 

In  support  of  his  contention  plaintiff  relies 
also  on  the  cases  of  Detlor  v.  Holland,  57 
Ohio  St.  492,  49  N.  B.  690,  40  L.  R.  A.  266, 
and  Barnard  Oil  &  Gas  Co.  v.  Parnnharson, 
Ann.  Cas.  1013B,  1212.  These  cases,  we 
think,  are  not  in  point.  The  conclusions 
reached  were  perhaps  right,  based  on  the 
grants  construed.  In  the  last-mentioned 
case  the  court  said: 

"Natural  gas  is  not  a  mineral  within  the  mean- 
ing of  a  provision  in  a  grant,  made  before  nat- 
ural gas  became  commercially  valuable,  except- 
ing and  reserving  'all  mines  and  quarries  of 
metals  and  minerals,  and  •  •  *  springs  of 
oil  in  or  under    •    •    *    said  land.'" 

In  Detlor  t.  Holland  tbe  Supreme  Court 
of  Ohio,  in  constriiing  the  grant  said : 

"The  conveyance  in  question  is  what  is  usually 
known  as  a  mining  right,  and  grants  and  con- 
veys all  the  -coal  of  every  variety,  and  all  the 
Iron  ore,  fire  clay,  and  other  valuable  minerals. 
•  *  *  The  deed  of  the  mining  right  was  made 
in  February,  1890,  and  it  must  be  construed  in 
the  light  of  the  oil  developments  as  they  then  ex- 
isted in  the  vicinity  of  the  land.  •  •  •  There 
is  nothing  to  show  that  he  had  any  knowledge  of 
tbe  existence  of  oil  in  or  near  these  lands." 

We  are  not  unmindful  of  the  rule  urged 
by  plaintiff  that  the  grant  containing  a  res- 
ervation or  exception  must  be  construed 
most  strongly  against  tbe  grantor.  Another 
cardinal  rule  of  construction  is  that  the 
grant  must  he  construed  to  effect  the  plain 
intention  of  the  grantor,  and  if  that  in- 
tention is  plain  it  controls,  regardless  of  in- 
consistent clau«3  which  are  to  be  reconciled 
by  the  intent  deduced  from  the  entire  in- 
strument. Gladys  City  Oil  &  Mfg.  Co.  r. 
Right  of  Way  Co.  (Tex.  Civ.  App.)  137  S. 
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W,  171.  In  the  instant  case  there  was  un- 
contradicted proof  of  deTelopniept  of  oil  In 
the  vicinity  of  this  land  prior  to  the  deed 
containing  the  exception  of  all  mineral 
rights,  and  It  was  expressly  understood  be- 
tween Campbell,  of  the  land  company,  and 
Morgan,  the  original  grantee,  that  the  oil 
and  gas  rights  were  to  be  excepted.  C.-M. 
101,  102. 

Plaintiff,  in  support  of  his  second  conten- 
tion, says  the  exception  or  reservation  is 
repugnant  to  the  grant  and  covenants  of 
title.  He  relies  upon  the  case  of  Silver  v. 
Bush,  213  Pa.  195,  62  Atl.  832.  In  that  case 
the  habendum  clause  contained  an  exception 
to  the  minerals  underlying  the  same,  which 
the  grantor '  reserved.  The  court  held  that 
the  term  "mineral,"  as  used  in  the  deed,  was 
not  intended  by  the  parties'  to  include  gas. 
That  case  does  not  support  this  contention. 

[2]  The  exception  of  the  oil  and  gas  in 
the  deed  In  question  Is  not  repugnant  to  the 
covenants  of  title.  The  grantee,  under  whom 
plaintiff  claims,  took  the  land  subject  to  the 
exception  and  burdened  with  the  right  re- 
served to  grantor  to  enter  upon  the  land  for 
the  purpose  of  extracting  oil  and  gas.  In 
the  case  of  Klser  v.  McLean,  67  W.  Va.  294, 
67  S.  E.  725,  140  Am.  St.  Rep.  948,  the  Su- 
preme Court  of  West  Virginia  passed  on  a 
similar  grant,  using  the  following  language: 

"Ih  a  grant  of  land,  an  exception  of  •  •  • 
oil  and  gas  and  the  right  to  go  upon  the  land  for 
the  same  is  not  defeated  by  covenants  for  quiet 
possession  of  the  land  and  freedom  from  incum- 
brances thereon.  Such  covenants  relate  only  to 
the  thing  conveyed — the  land  without  tlie  oil  and 
gas — the  land  buVdened  with  the  right  to  operate 
thereon  for  the  oil  and  gas  retained." 

In  support  of  his  contention  that  the  res- 
ervation is  void  for  the  reason  that  oil  and 
gas  In  place  are  not  subjects  of  sale,  grant, 
or  reservation,  plaintiff  cites  the  cases  of 
Kolachny  v.  Galbreath,  26  OkL  772,  110 
Pac.  902,  38  L.  R.  A.  (N.  S.)  451,  and  Frank 
OH  Co.  V.  Belleview  Gas  &  Oil  Co.,  29  Okl. 
719,  119  Pac.  260,  43  U  R.  A.  (N.  S.)  487.  In 
these  cases  this  court  held  the  leases  In  ques- 
tion to  be  a  license  to  go  upon  the  land  and 
explore  for  oil  and  gas;  that  owing  to  the 
nature  of  oil  and  gas  they  are  not  subjects 
of  sale,  while  in  place  under  the  land,  so  as 
to  pass  title  and  support  an  action  of  eject- 
ment. The  exception  in  the  deed  in  question 
here  gives  the  defendant  the  right  to  go  upon 
the  land  for  the  purpose  of  exploring  for 
oil,  and  it  is  admitted  that  Hoskins  has  pro- 
duced oil  In  paying  quantities,  and  the  can- 
cellation of  his  lease  and  his  exclusion  from 
the  premises  is  the  purpose  of  this  suit. 

Under  the  weight  of  authority,  the  right  to 
go  upon  the  land  for  the  purpose  of  prospect- 
ing and  taking  therefrom  the  oil  and  gas  is 
a  proper  subject  of  sale,  and  may  be  grunted 
or  reserved.  The  title  to  the  oil  and  gas  be- 
comes perfect,  when  discovered  and  reduced 
to  actual  possession.    The  real  subject  of  the 


exception  and  reservation  in  the  deed  here 
was  the  right  to  enter  upon  the  land  for  the 
purpose  of  taking  possession  of  the  oil  by 
mining  and  b&ring  for  the  same.  Brown  v. 
Spllman,  155  U.  S.  665,  15  Sup.  Ct  245,  39  L. 
Ed.  301 ;  27  Cyc.  681-2 ;  Whlted  v.  Johnson 
(Tex.  Civ.  App.)  167  S.  W.  812;  Heller  v. 
Dalley,  28  Ind.  App.  555,  63  N.  E.  490;  Arch- 
er, Oil  &  Gas,  c.  49,  J  1  r  Koen  v.  Bartlett,  41 
W.  Va.  559,  23  S.  B.  664,  31  L.  R.  A.  128,  56 
Am.  St.  Rep.  884. 

[3J  To  render  the  lease  from  the  land 
company  to  Hoskins  cbampertous,  there 
must  have  been  an  adverse  possession.  Since 
the  reservation  gave  the  land  company  and 
its  lessee  the  right  to  go  upon  the  premises 
to  operate  for  oil  and  gas,  the  possession  of 
the  surface  held  by  plaintiff  for  agricultural 
purposes  was  not  an  adverse  possession  of 
the  oil  and  the  right  to  explore  for  the  same, 
and  the  lease  therefore  was  not  champertous. 
In  the  early  days  of  the  common  law  a  man 
who  had  possession  of  the  surface  held  to 
the  center  of  the  earth;  but  under  modem 
developments  of  mineral  lands,  including  oil 
and  gas,  it  often  happens  that  the  owner  of 
a  farm  grants  and  conveys  the  right  to  ex- 
plore and  take  from  the  land  the  minerals, 
retaining  to  himself  the  possession  and  right 
to  cultivate  the  surface.  This  may  be  dose, 
as  In  this  case,  by  exception  to  the  grant. 
The  |)osses8ion  of  the  surface  by  plaintiff  for 
the  purpose  of  cultivation  gave  him  no  pos- 
session of  the  oil  and  gas  under  the  surface, 
and  did  not  exclude  the  defendants  from  the 
right  to  go  upon  the  land  and  prospect  for 
the  same.  Murray  v.  Allred,  supra;  Stewart 
V.  Chadwick,  8  Iowa,  462;  Gas  Co.  v.  De 
Witt,  130  Pa.  235,  18  AO.  724,  6  I*  R.  A.  781; 
Coal  Co.  V.  MeHon,  152  Pa.  286,  25  AU.  697, 
18  L.  R.  A.  702,  34  Am.  St  Rep.  645;  Lllli- 
brldge  V.  Coal  Co.,  143  Pa.  293,  22  Atl.  1035, 
13  L.  R.  A.  627,  24  Am.  St  Rep.  544;  Thorn- 
ton, Oil  &  Gas,  {  297;  Archer,  Oil  &  Gas,  a 
49,  {  1. 

The  Judgment  of  the  lower  court  is  there- 
fore affirmed.    All  the  Justices  concur. 

^°'™°°™  m  Okl.  81) 

SWAN  et  aL  ▼.  O'BAR  et  al.    (No.  7287.) 
(Supreme  Court  of  Oklahoma.    July  24,  1917. 
Rehearing  Denied  Sept  18,  1917.) 

(Syllabua  by  the  Court.) 

1.  Afpeai.  and  Ersob  @=3 1000(4)— Review^ 
Equity  Cases. 

In  a  case  of  purely  equity  cognizance  this 
court  will  examine  the  entire  record,  weigh  the 
evidence,  and  if  the  judgment  is  dearly  against 
the  weight  of  the  evidence  this  court  will  reverse 
the  case  and  render,  or  cause  to  be  rendered, 
the  judgment  that  the  trial  court  should  have 
rendered. 

2.  Mi;«Es  AND  Minerals  i8=>58— Ou.  and  Gas 
Leases— Validity. 

Where  a  grantor  who  owns  the  land  executes 
a  gas  and  oil  lease  upon  a  certain  tract  of  land 
and  afterwards  executes  extensions  of  such  lease, 
and  subsequently  executes  to  another  an  oil  and 


»For  other  caaes  s«e  game  topic  and  KBT-NUMBER  In  all  Key-Numbered  Dlfesti  and  IndexM 


Digitized  by 


Lioogle 


OU.) 


SWAN  V.  O'BAR 


471 


gas  leaae  upon  the  same  land,  sdcL  last-named 
lease  cannot  prevail  against  the  former  lease 
and  its  extensions,  unless  the  lessee  of  the  sec- 
ond le9iie  bad  no  knowledge  of  the  former  lease 
and  its  extensions,  or  had  no  such  knowledge 
as  would  put  him  upon  inquiry,  and  which,  if 
followed  up,  would  have  disclosed  the  existence 
of  such  lease  and  its  extensions. 

3.  Mines   and    Minebals   ®=s>50— Actions — 
E  VI  DEN  CB— Sufficiency. 

The  evidence  in  \his  case  has  been  carefully 
weighed,  and  the  weight  thereof  found  to  be 
Nearly  against  the  judgment  rendered. 

4.  Mines    AND    Minebals    «=»52— Actions— 
Evidence— Sufficiency. 

Under  the  evideuce  in  this  case  the  plaintiffs  . 
were  not  entitled  to  the  injunctional  relief  asked. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Wagoner  County ; 
Prei  P.  Branson,  Judge. 

Action  by  T.  P.  O'Bar  and  others  against 
H.  E.  Swan  and  others.  There  was  a  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Reversed  and  remanded. 

Warren  D-  Abbott  and  Frederic  A.  Peeit, 
both  of  Tulsa,  for  plalutUTs  In  error.  Blair 
&  Brown,  of  Wagoner,  niid  Bailey  &  Wyund 
and  Cbas.  A.  Moon,  all  of  Muskogee,  for  de- 
fendants in  error. 

COLLIER,  C.  This  is  an  action  brought 
by  the  defendants  in  error,  hereinafter  styl- 
ed plaintiffs,  against  the  plaiutifTs  in  error, 
hereinafter  called  defendants,  to  remove 
clouds  from  the  title  to  land  designated  In 
the  petition,  to  wit,  the  S.  W.  Vi  and  the  N. 
W.  ^  of  section  7,  township  17  north,  range 
16  east.  The  undisputed  evidence  is  that  on 
the  15th  day  of  February,  1913,  the  owner  of 
the  lands  executed  to  H.  E.  Swan  an  oil  and 
gas  mining  lease,  which  said  lease  was  prop- 
erly acknowledged  and  filed  for  record  on 
the  24th  day  of  February,  1913,°  and  recorded 
In  Record  95,  at  page  582,  in  the  office  of  the 
register  of  deeds  of  Wagoner  county,  Okl. 
On  August  30,' 1913,  the  owner  of  said  lands, 
with  others,  executed  the  following  extension 
of  said  lease  executed  on  February  15,  1913: 

"We,  the  undersigned,  in  consideration  of  one 
dollar  each  to  the  other  paid  and  received,  and 
of  the  present  operation  of  the  well  on  S.  W. 
%  of  N.  E.  %,  Sec.  6,  CoweU  Twp.,  Wagoner 
Co.,  Okl.,  we  agree  to  extend  and  renew  the 
oil  leases  on  our  respective  farms  made  to  H. 
E.  Swan  to  Jan.  1,  I'Jli,  and  waive  all  payments 
due  or  to  become  due  to  the  date  last  men- 
tioned." 

To  which  said  instrument  was  attached 
the  following  atQdavit: 

"State  of  Oklahoma,  County  of  Wagoner— ss.: 
W.  J.  Thompson  and  Karl  N.  Swan,  of  legal 
age  and  residents  of  Oklahoma,  being  first  duly 
Bworu,  ou  oath  say:  That  the  abuve  and  fore- 
going instrument  of  renewal  and  extension  is 
true  and  original  instrument  and  wati  signed  by 
the  parties  whose  names  are  attached  thereto. 
We  further  also  state  that  the  above  signatures 
of  Catherine  Hartmau  and  Henry  Hartman 
were  in  the  renewal  and  extension  of  a  lease 
made  to  H.  E.  Swan  and  signed  by  Katheriue 
Hartman  and  Henry  Hartman,  on  September 
8,  1912,  and  cover  the  W.  %  of  N.  K.  Vi  of  sec-  ] 
tiion  7,  township  17  N.,  range  16  east,  and  that  i 


the  signature  of  F.  W.  Oraves  and  Ida  Graves 
were  in  renewal  and  extension  of  a  lease  made 
to  H.  E.  Swan  on  September  3,  1912,  and  cov- 
ered the  S.  E.  V4,  of  section  13,  township  18 
north,  range  16  east,  and  N.  V4  of  N.  E.  %  a^d 
S.  E.  14  of  N.  E.  %  of  section  6,  township  17 
north,  range  16  east,  and  that  the  signature  of 
J.  N.  Angel  was  in  renewal  and  extension  of  a 
lease  made  to  H.  E.  Swan  and  signed  by  J. 
N.  Angel  and  Sarah  Angel,  on  February  15, 
1913,  and  covering  the  S.  E.  ^  and  N.  W.  % 
of  section  7,  township  17  north,  range  16  east, 
and  the  signature  of  R.  T.  Maxwell  was  in 
renewal  and  extension  of  a  lease  made  to  H. 
E.  Swan  and  signed  by  R.  T.  Maxwell  and 
Matilda  J.  Maxwell,  and  dated  September  3, 
1912,  and  covering  the  W.  %  of  N.  W.  %  and 
S.  E.  %  of  N.  W.  %  of  section  8,  township  17 
north,  range  16  east,  and  that  the  signature  of 
Mrs.  M.  M.  Sanger  was  in  renewal  and  exten- 
sion of  the  lease  made  to  H.  E.  Swan  and 
signed  bv  Marietta  M.  Snner  and  Chas.  Saner 
and  dated  September  3,  1912,  and  covering  the 
N.  W.  Vi  of  section  6,  township  17  north,  range 
16  east.  All  of  the  lands  described  in  above- 
mentioned  leases  being  located  in  Wagoner  coun- 
tv  Okl 
* '  "W.  J.  Thompson,  Earl  N.  Swan" 

— ^which  said  paper  is  duly  recorded  in  the 
office  of  the  register  of  deeds  of  Wagoner 
county.  On  November  13,  1913,  J.  N.  Angel 
and  Sarah  Angel,  husband  and  wife,  executed 
a  lease  upon  said  S.  W.  V*  and  N.  W.  Vl  of 
section  7,  township  17  north,  range  16  east,  I. 
M.,  the  lands  described  in  the  petition,  to  T. 
P.  O'Bar  and  A.  O.  Giger.  Some  time  in  No- 
vember, 1914,  said  J.  N.  Angel  and  Sarah  An- 
gel, husband  and  wife,  entered  suit  to  cancel 
the  said  lease  madp  to  T.  P.  O'Bar  and  A.  O. 
Giger  upon  the  ground  of  fraud,  in  wnich  said 
suit  the  said  H.  E.  Swan  was  originally  a 
party,  but  prior  to  the  rendition  of  Judgment 
was  dismissed  as  a  party,  and  upon  trial  of 
said  cause  isstie  was  found  in  favor  of  the 
defendants  in  said  suit  upholding  said  leasa 
On  the  same  day  that  said  Judgment  was  en- 
tered, April  22,  1914,  the  said  Swan  and  the 
said  Angels  entered  into  a  second  stipulation, 
renewing  the  first  lease  and  extending  the 
drilling  period,  which  said  seccmd  extension 
is  in  the  following  words  and  figures: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  plaintifEs  J.  N.  Angel  and  Sarah 
Angel  and  the  defendant  H.  E.  Swan  that  the 
plaintiffs  J.  N.  Angel  and  Sarah  Angel  do  here- 
by withdraw  their  petition  and  prayer  for  any 
relief  against  the  defendant  H.  K.  Swan  for  the 
ca-]celIation  of  the  oil  and  gas  lease  by  the  said 
plaintiffs  made  the  said  defendant  H.  E.  Swan, 
on  February  15,  1913,  and  recorded  in  the  otlice 
of  the  register  of  deeds  of  Wagoner  county,  Okl., 
OD  February  24,  1913,  in  Record  05  at  page 
nSS,  and  the  extension  and  renewol  thereof  made 
by  the  plaintiffs  to  the  said  defendant  H.  B. 
Swan  on  August  30,  1913,  and  recorded  in  the 
office  of  the  register  of  deeds  of  Wagoner  county 
on  December  10,  1913,  in  Record  105  at  page 
476. 

"And  it  is  further  stipulated  and  agreed  that 
the  plaintiffs  J.  N.  Angel  and  Sarah  Angel  do 
hereby  waive  their  rights  to  claim  a.  forfeiture 
of  said  oil  and  gas  lease  under  the  terms  there- 
of by  reason  of  the  failure  of  the  said  defendant 
H.  E.  Swan  to  commence  a  well  within  six 
months  from  the  date  thereof,  and  the  said 
plaintiffs,  J.  N.  Angel  and  Sarah  Angel,  do 
hereby  waive  their  rights  to  claim  a  forfeiture 
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of  said  extension  and  renewal  thereof  by  reason 
of  the  failure  of  the  said  defendant  H.  E.  Swan 
to  commence  a  well  before  January  1,  1914,  and 
said  plaintiffs  do  hereby  waive  their  right  to  de- 
clare a  forfeiture  of  said  lease  and  extension 
thereof  by  reason  of  the  failure  of  the  defenil- 
ant  H.  E.  Swan  to  commence  a  well  pending  this 
action  and  for  a  period  of  57  days  next  after  the 
termination   thereof. 

"And  it  is  further  stipulated  and  agreed  that 
in  consideration  of  the  foregoing,  the  said  de- 
fendant H.  E.  Swan,  his  successors  and  assigns, 
hereby  waive  and  surrender  any  and  all  claims 
or  demnnds  against  the  plaintiffs  for  damages 
by  reason  of  the  execution  and  delivery  of  a 
certain  oil  and  gas  lease  to  T.  P.  OBar  dated 
November  3,  1913,  and  under  certain  oil   and 

fas  Ifase  made  by  the  plaintiffs  to  the  said  X. 
'.  0"Bur  and  A.  O.  Giger  of  the  same  date. 

The  evidence  Is  In  conflict  as  to  whether 
or  not  the  plaintiffs  knew  or  had  such  knowl- 
edge  as  to  put  them  upon  Inquiry  as  to  the 
execution  of  said  extensions.  Upon  a  hear- 
ing of  the  cause  the  court  found  all  the  Is- 
sues lu  favor  of  the  plaintiff,  and  decreed 
that  the  temporary  injunction  heretofore 
granted  herein  In  favor  of  the  defendants 
and  uKaliiiiit  the  plaintiffs  be  dissolved;  that 
the  lease  executed  by  the  said  J.  N.  Angel 
and  hU  wife  to  the  defendant  H.  El  Swan  on 
February  15,  1913,  and  the  extension  there- 
of drtte<i  August  30,  1913,  and  the  stipulation 
dated  April  22,  1914.  and  the  records  thereof 
be  tset  aside  and  held  as  naught  as  clouds 
upon  the  plaintiff's  title;  that  the  title  and 
posse!<slon  of  plaintiffs  In  the  said  premises 
be,  nud  the  same  Is  hereby,  forever  settled 
and  quieted  in  the  plaiutiffs  as  against  all 
claims  or  demands  by  the  said  defendants, 
and  those  claiming  under  them,  or  any  of 
tbeui,  and  perpetually  eujoiulug  the  defend- 
ants from  claiming  any  right,  title.  Interest, 
or  estate  in  or  to  said  premises  by  virtue  of 
said  lease,  extension,  or  stipulation,  or  either 
of  them,  hostile  or  adverse  to  the  possession 
and  title  of  the  plaintiffs  herein,  and  from 
couniienclng  any  suit  to  disturb  the  said 
plaintiffs  In  their  possession  and  title  to  snld 
preuilses,  from  setting  up  any  claim  or  in- 
terest adverse  to  the  title  of  the  plaintiffs 
herein,  ami  from  disturbing  the  plaintiffs  In 
their  |)euceable  and  quiet  enjoyment  of  said 
descrilM-d  premises,  and  that  the  plaintiffs 
have  iKRtsesbiun  of  said  premises.  A  motion 
was  made  for  a  new  trial,  which  was  over- 
ruled, ex(«pted  to,  and  to  reverse  the  Judg- 
ment rendered  this  appeal  Is  prosecuted. 

We  are  Orst  met  with  a  motion  to  dismiss 
the  appeal  upon  grounds  which,  since  the  fll- 
Ing  of  the  appeal  in  this  case,  have  been  held 
by  this  court  to  be  untenable,  and  hence  suld 
motion  is  denied.  The  defendant  assigns  the 
following  errors: 

(1)  The  court  erred  in  finding  as  a  fact  that 
the  defendant  in  error  had  no  actual  or  con- 
structive notice  of  the  stipulation  dated  Au- 
gust 30,  1913.  extending  the  first  lease  in  force 
until  January  1,  1914. 

(2)  Tlie  court  erred  in  holding  that  the  first 
lease  and  the  two  stipulations  extending  the 
same  were  void  because  same  were  without  con- 
sideration. 


(3)  The  court  erred  in  holding  that  the  land- 
owuer  intended  to  and  did  declare  a  forfeiture 
of  the  first  lease  hy  the  execution  of  the  second 
lease,  and  by  his  answer  and  cross-petition  in 
suit  No.  1907. 

(4)  The  court  erred  in  holding  that  the  de> 
fendants  in  error  were  entitled  to  enforce  their 
lease  by  means  of  an  injunction  which  is  • 
species  of  specific  performance. 

[1]  This  being  an  equity  case,  we  have 
carefully  read  the  entire  record  and  weighed 
the  evidence,  and  are  of  the  opinion,  and  so 
hold,  that  the  weight  of  the  evidence  does 
not  sustain  the  finding  of  the  court,  that  the 
plaintiff  had  no  actual  or  constructive  notice 
of  the  first  stipulation  dated  August  30,  1913, 
extending  the  lease  to  January  4,  1914. 

[2-4]  While  we  think  that  the  weight  of 
the  evidence  shows  that  the  plaintiff  had  ao 
tual  notice  of  the  extensions  of  the  lease, 
certainly  they  had  such  Information  that 
would  put  them  on  Inquiry,  and  had  they 
made  Inquiry  of  the  defendants,  they  would 
have  ascertained  the  existence,  of  such  ex- 
tensions; consequently  they  must  be  held  to 
have  had  notice  of  the  rights  of  the  defend- 
ant under  their  lease  and  the  extensions 
thereof,  and,  having  such  notice.  It  cannot  be 
said  that  they  In  good  faith  took  the  lease 
which  they  relied  upon  for  recovery  In  this 
case,  and  are  entitled  to  relief  as  an  Inao- 
cent  purchaser. 

"One  who  purchases  land  with  knowledge  of 
such  facts  as  would  put  a  prudent  man  upon 
inquiry,  which,  if  prosecuted  with  ordinary  dili- 
geuce,  would  lead  to  actual  notice  of  rights 
claimed  adversely  to  his  vendor,  is  guiltv  of  bad 
faith  if  he  neglects  to  make  such  inquiry,  and 
is  chargeable  with  the  'actual  notice'  he  would 
have  received."  Herbert  v.  Wagg,  27  OkL  688, 
117  Pac.  210. 

Section  2922,  Revised  Laws  1910,  r«ads: 
"Good  faith  consists  in  an  honest  intention 
to  abstain  from  taking  any  unconscientious  ad- 
vantage of  another,  even  through  the  forms  or 
technicalities  of  law,  together  with  an  absence 
of  all  iufurmation  or  belief  of  facts  which  wonld 
render  the  transaction  unconscientioas." 

Section  2923.  Revised  Laws  1910,  reads: 
"Notice  is  either  actual  or  constructive." 

Section  2925,  Revised  Laws  1910,  reads: 
"Constructive  notice  is  notice  imputed  by  the 
law  to  a  person  not  having  actual  notice." 

"Section  2926,  Revised  Laws  1910,  reads: 
"Every  person  who  has  actual  notice  of  cir- 
cumstances sufficient  to  put  a  prudent  man  upon 
inquiry  as  to  a  particular  fact,  and  omits  to 
make  such  inquiry  with  reasonable  diligenc%  is 
deemed  to  have  constructive  notice  of  the  fact 
itself." 

Having  knowledge  of  the  existence  of  the 
lease  and  its  extensions,  of  course  the  lease 
taken  by  the  plaintiff  was  subordinate  to  the 
lease  of  the  defendants,  and  they  acquired  no 
Interest  by  such  lease  as  against  the  defend- 
ants, for  the  reason  that  the  said  lease  ex- 
ecuted to  the  defendants  had  not  been  for- 
feited, but  was  In  full  force  at  the  time  this 
action  was  commenced,  the  defendants  In 
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possesetlon  of  the  land  in  controversy,  and 
producing  oil  therefrom.  In  tbe  case  of  In- 
diana Oil,  Gas  &  Development  Co.  v.  Mc- 
Crory,  42  Okl.  136,  140  Pac.  610,  Commission- 
er Galbralth  said: 

"It  has  often  been  said  that  equity  abhors  a 
forfeiture,  and  courts  of  equity  will  not  lend 
their  aid  to  declare  a  forfeiture.  Tlie  better 
rule  seems  to  be  in  such  cases  that  equity  juris- 
diction cannot  be  successfully  invoked,  unless  the 
forfeiture  will  effectuate  justice;  that,  where 
the  forfeiture  would  work  a  hardship  or  an  in- 
justice, aid  in  equity  will  be  denied. 

We  are  of  tbe  opinion,  and  so  bold,  tbat 
undsr  tbe  well-settled  law  of  tbis  state  there 
was  a  consideration  for  tbe  first  lease  and 
the  two  stipulations  extending  tbe  same,  but, 
regardless  of  whether  there  was  or  not,  tbe 
plaintllls  cannot  successfully  attack  the  said 
lease  and  the  said  two  extensions,  upon  the 
ground  of  want  of  consideration,  tbe  exten- 
sions showing  upon  their  face  that  there  was 
a  consideration  for  the  same;  if  there  was  a 
■want  of  consideration,  the  burden  to  show 
such  want  of  consideration  was  upon  tbe 
plaintiffs,  which  burden  they  have  not  dis- 
cbai^ed.  M.,  K.  &  T.  Ry.  Co.  t.  Hancock,  26 
Okl.  254,  109  Pac.  223. 

Section  934,  Revised  Laws  1910,  provides  : 
"A   written    instrument   is    presumptive   evi- 
dence of  a  consideration." 

Section  935,  Revised  Lows  1910,  provides: 
"Tbe  burden  of  showing  a  want  of  considera- 
tion  sufficient   to   support   an   instrument   lies- 
with  the  party  seeking  to  invalidate  or  avoid  it." 

Section  026,  Revised  Laws  1910,  provides: 
"Good  consideration  defined.  Any  benefit  con- 
ferred, or  agreed  to  be  conferred  upon  the  prom- 
isor, by  any  other  person,  to  which  tbe  promisor 
is  not  lawfully  entitled,  or  any  prejudice  suf- 
fered or  agreed  to  be  suffered  by  such  person, 
other  t^an  such  as  he  is  at  the  time  of  consent 
lawfully  bound  to  suffer,  as  an  inducement  to 
the  promisor,  is  a  good  consideration  for  a 
promise." 

We  are  of  the  opinion,  and  so  hold,  that  it 
Is  immaterial  whether  or  not  tbe  owner  of 
said  lands  Intended  and  did  declare  a  forfei- 
ture of  tbe  lease  to  Swan  by-  tbe  execution 
of  tbe  second  lease  to  the  plalutiCfs,  and  by 
his  answer  and  cross-petition  and  suit  in  an 
action,  in  which  said  suit  Swan  was  not  a 
imrty,  under  the  facts  In  this  case  such  in- 
tention and  pleading  did  not  work  a  forfei- 
ture of  such  lease. 

It  necessarily  follows  that  under  our  view 
of  the  case  tbe  plaintiffs  were  not  entitled 
to  the  in  Junctional  relief  awarded. 

Tbe  decree  in  this  case  being  clearly 
against  the  weight  of  the  evidence,  tbis  cause 
Is  reversed  and  remanded,  with  instructions 
to  the  trial  court  to  set  aside  the  decree  in 
favor  of  plaintiffs,  to  set  aside  tbe  Injunction 
granted  tbe  plaintiffs,  and  to  render  a  de- 
cree for  tbe  defendants. 

PRR  CURIAM.    Adopted  in  whole. 


(€6  Okl.  99) 

HARN  et  aL  v.  AMAZON  FIRE  INS.  CO. 

(No.  7259.) 

(Supreme  Conrt  of  Oklahoma.     July  31,  1917. 

Rehearing  Denied  Sept.  IS,  1017.) 

(Svllnbus  iy  the  Court.) 

1.  Time  €=>10(5)  —  Sebvice  of  Process  — 
Return  Day. 

Where,  in  a  summons,  tbe  answer  day  is  fix- 
ed on  a  day  which  falls  on  Sunday,  such  sum- 
mons is  a  valid  summons,  as  into  said  summons 
must  be  read  section  5341  of  the  Revised  Laws 
of  1910,  which  fixes  the  limit  of  filing  on  answer 
in  response  to  said  summons  to  be  tbe  Monday 
succeeding  such  Sunday.  • 

2.  Jddoment  «=>145(2)  —  Vacation  —  Condi- 
tion. 

To  entitle  one  to  have  a  judgment,  rendered 
upon  a  petition  stating  a  cause  of  action,  upon 
which  a  lepal  summons  has  been  served  upon 
the  defendant,  upon  motion  or  petitiou,  vacated, 
it  is  a  condition  precedent  that  defendant  must 
have  a  valid  defense  to  the  judgment  rendered. 

3.  Judgment  9s»106(3)— Default— Time  fob 
Answeb. 

Where  a  defendant  is  authorized  to  file  an- 
swer to  a  pending  cause  within  a  stated  time, 
tbe  filing  of  a  motion  to  require  the  plaintiff  to 
permit  copies  of  its  records  to  be  made  iloes  not 
interrupt  tbe  running  of  the  time  in  which  such 
answer  must  be  made,  and  if  under  such  cir- 
cumstances an  answer  is  not  filed  within  the 
specified  time,  the  defendant  may  properly  be 
adjudged  _  in  default,  and  judgment  rendered 
against  him. 

4.  Judgment    «=»143(10)    —    Vacation    — 
Grounds. 

Where  a  time  is  fixed  tot  the  filing  of  an 
answer,  and  answer  is  not  so  filed,  and  judg- 
ment is  therefore  rendered  by  default,  it  is  not  a 
ground  upon  which  to  vacate  such  judgment  that 
the  attorney  of  defendant  had  information  from 
tbe  clerk  of  the  court  rendering  the  judgment 
that  contested  motions  would  not  be  heard  on 
the  day  such  judgment  was  rendered,  as,  in  the 
absence  of  an  answer,  no  contest  was  pending 
against  a  motion  for  judgment  by  default. 

Thacker,  J.,  dissenting  in  part. 

Commisslcners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;  Geo.  W.  Clark,  Judge. 

Action  by  the  Amazon  Fire  Insurance  Com- 
pany'against  W.  P.  Ham  and  others.  There 
was  a  Judgment  for  plaintiff,  and  defendants 
Ham  bring  error.    Afflrnied. 

W.  F.  Ham,  of  Oklahoma  City,  for  plain- 
tiffs In  error.  K.  C.  Stanard,  J.  H.  Wahl,  and 
C.  H.  Ennis,  all  of  Shawnee,  for  defendant 
in  erroc 

COLLIER,  C.  This  is  an  action  brought 
by  the  defendant  in  error  aguLnst  the  plain- 
tiffs in  error  to  recover  upon  a  promissory 
note  In  tbe  sum  of  $16,283.25,  for  attorney's 
fees,  and  foreclosure  of  a  mortgage  on  cer- 
tain real  estate  d(«cribed  in  the  petition  in 
this  case.  Hereinafter  the  parties  will  be 
designated  as  they  were  in  the  trial  court. 

Tht>  petition  in  this  case  wns  filed  in  the 
district  court  of  Oklahoma  county,  Okl.,  June 
2,  1914.  Praecipe  for  summons  was  filed 
June  2,  1914,  and  summons  was  issued  in 
said  cause,  which  said  summons,  in  accord 
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with  the  pncclpe,  fixed  the  answer  day  at  20 
days  thereafter,  and  named  In  snld  summons 
the  day  upon  which  the  said  20  days  expir- 
ed, and  which  said  named  day  was  Sunday. 
There  was  a  special  appearance  by  W.  P. 
Ham  and  Alice  Ham,  two  of  the  defendants, 
who  moved  to  quash  tiie  summons,  which  mo- 
tion was  overruled,  excepted  to,  and  10  days 
given  in  which  to  plead. 

Thereafter  W.  F.  Ham  and  Alice  Harn 
filed  demurrer  to  said  petition,  which  was 
overruled,  excepted  to,  and  10  days  given  in 
which  to  answer.  On  the  28th  day  of  Sep- 
tember, 1914,  the  defendants  W.  F.  Harn  and 
Alice  Ham  filed  a  motion,  praying  for  an 
order  from  said  court  requiring  the  plaintiff 
to  furnish,  or  permit  them  to  make,  copies  of 
certain  documents  and  records  in  possession 
of  said  plaintiff,  or  under  its  control,  contain- 
ing necessary  evidence  relating  to  the  merits 
of  this  action  for  defendants'  defense  there- 
in, together  with  demand  and  order  upon 
said  plaintiff  for  said  inspection.  On  Octo- 
ber 10th  defendants  W.  F.  Ham  and  Alice 
Ham  were  adjudged  in  default,  and  Judg- 
ment was  rendered  against  them  in  favor  of 
the  plaintiff  in  the  sum  of  $16,283.25,  with 
interest  at  10  per  cent,  per  annum,  and  $1,- 
500  attorney  fees,  and  foreclosure  of  the 
mortgage,  conditioned  that  only  $1,000  of 
said  attorney's  fees  is  secured  by  said  mort- 
gage. 

W.  F.  Ham  and  Alice  Harn  moved  to  set 
aside  default  Judgment  rendered  October  10, 
1914;  the  material  allegatlohs  upon  which 
said  motion  to  set  aside  the  said  Judgment 
being  that  prior  to  the  rendition  of  said 
Judgment  the  said  defendants'  attorneys  were 
informed  that  no  contested  motlon.s  would  be 
taken  up  by  the  court  on  .October  10th,  and 
that  at  the  time  said  Judgment  was  rendered 
and  disposed  of  a  motion  requiring  the  de- 
fendants be  allowed  to  inspect  and  copy  the 
records  of  the  plaintiff,  in  order  to  make  a 
proper  defense  was  filed  in  this  cause  with- 
out leave  of  the  court,  and  that  said  defend- 
ants had  a  good  defense  to  said  action.  The 
court  found  that,  after  the  demurrer  to  the 
petition  was  overruled,  10  days  was  given  to 
answer;  that  within  that  time  said  motion 
for  discovery  was  filed,  and  wus  i)eudlng  at 
the  time  the  default  was  entered,  and  the 
Judgment  rendered.  The  court  concluded  Its 
findings  as  follows: 

"I  do  not  think  there  is  any  defense  to  the 
petition  pleaded  in  the  light  of  the  record  th.it 
has  been  presented.  I  don't  know  whether  ft  is 
properly  in  the  record  or  not,  but  the  court  has 
fully  considered  it.  and  all  of  the  representations 
that  were  alleged  to  liave  been  made  two  years 
ago  were  made  prior  to  tlie  execution  of  this 
note  and  mortgage ;  the  note  and  mortgage  were 
executed  in  full  settlement  of  the  <lifFerencc8  be- 
tween the  parties.  And,  talcing  the  record  as 
it  is  presented  here,  the  court  don't  believe  that 
any  defense  is  presented  that  warrants  the  ex- 
ercise in  the  defendants'  favor  of  the  discretion 
which  the  law  contemplates  in  vacating  that 
judgment.  The  motion  to  vacate  the  judgment 
and  the  default  upon  which  the  judgment  was 
lendered  is  overruled,  and  excepted  to." 


Thereafter  the  defendants  filed  a  motion 
for  a  new  trial,  which  was  overraled,  and 
excepted  to,  and  error  brought  to  ttiis  court. 

There  were  demurrers,  answers,  and  cross- 
petitions  filed  by  various  other  defendants 
In  this  cause  than  the  appellants,  and  ac- 
tion had  thereon  by  the  court,  which  we 
deem  unnecessary  to  consider,  from  the  fact 
that  the  same  do  not  controvert  the  rights  of 
the  plaintiff,  nor  raise  an  issue  between  the 
plaintiff  and  the  said  W.  F.  Harn  and  Alice 
Ham,  and  the  Judgment  is  appealed  only  by 
the  said  W.  F.  Harn  and  Alice  Ham. 

[1]  The  Important  question  involved  In 
this  cause  is:  Is  a  summons,  issued  in  ac- 
cord with  a  prsecipe,  which  names  an  an- 
swer day  which  Is  Sunday,  a  void  summons? 
This  question,  so  far  as  we  have  been  able 
to  find,  has  not  been  directly  Aetiied  by  this 
court  The  defendant  must  answer  the  pe- 
tition within  the  time  stated  in  the  summons, 
and  not  answer  on  any  particular  day,  and 
the  day  named -as  answer  day  is  only  the 
limit  of  the  time  in  which  the  answer  can  be 
made.  In  the  instant  case  the  defendant 
was  required  to  answer  within  20  days,  and 
said  day  named  as  the  expiration  of  the  said 
20  days  expired  on  Sunday,  and  therefore  in 
law  the  summons  should  be  read  that  said 
answer  day  was  Monday  following  the  said 
Sunday,  and  the  defendant  might  have  le- 
gally deferred  the  filing  of  an  answer  until 
Monday,  and  if  an  answer  bad  been  filed  on 
Monday  it  would  have  been  in  strict  accord 
with  the  command  of  said  summons  and 
could  not  have  been  legally  stricken.  Sec- 
tion 5341,  Revised  Laws  1910,  provides: 

"The  time  within  which  an  act  is  to  be  done 
shall  be  computed  by  excluding  the  first  day,  and 
including  the  last  [day] ;  if  the  last  day  be  Sun- 
day it  shall  be  excluded." 

In  constralng  the  summons  in  this  case, 
said  section  5341  must  be  read  into  tt.  and 
therefore,  the  answer  day  named  in  it  being 
Sunday,  reads  the  following  Monday  as  the 
limit  of  the  time  In  which  the  answer  can  he 
made. 

"It  has  been  held  that,  if  a  return  falls  on 
Sunday  or  a  legal  holiday,  the  writ  is  not  void, 
but  the  return  day  is  continued,  and  becomes 
the  Monday  succeeding."  Cyc.  PI.  &  Pr.  vol. 
20,  1167, 

In  Ostertag  v,  Oalbraitb,  23  Neb.  730,  37 
N.  W.  637,  as  also  Svvann  v.  Brook,  3  Burr. 
1595,  97  Eng.  Reprint,  999,  we  find: 

"That  a  defendant  cannot  be  misled  by  a 
notice  to  appear  on  Sunday,  as  the  notice  must 
necessarily  relate  to  Monday."  Leverage  v. 
Plaiston,  2  H.  B.  L.  29. 

In  Board  of  County  Commissioners  of 
Smith  County  v.  Lahore  et  al..  37  Kan.  4.S0. 
15  Pac.  577,  Judge  Valentine  says: 

"But.  even  if  tliere  should  be  some  reason  for 
con.ii(Iering  this  proceeding  in  error  as  not  hav- 
ing been  comnicnced  at  that  time,  then  we  would 
think  that  undoubtedly  it  should  be  cou!>idcrcil 
as  having  been  commenced  on  April  28,  1886. 
when  the  summons  was  iiisne<l.  •  •  *  And 
if  the  proceeding  in  error  was  commenced  at 
that  time,  then  it  was  commenced  within  proper 
time,  and  within  one  yeor  after  the  judgment  of 
the  court  below  was  rendered.     Under  section 
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722,  Civil  Code,  the  time  is  to  be  compnted  by 
exciudin;;  the  first  day,  and  including  the  Inst, 
except  n-hrn  the  last  day  fall's  on  Sunday,  and 
then  Sunday  is  also  to  be, excluded." 

In  Van  Ijier  et  al.  v.  Kansas  Tripham- 
mer Brick  Works  et  al.,  56  Kan.  545,  43  Pac. 
1134.  Chief  Justice  Alartin  says: 

'"Our  statute  Kovcrning  the  subject  (Civ.  Code, 
S  722)  enacts  that  'tlie  time  •  *  .•  computed 
by  exclndinp  the  first  day  and  inehiding  the  last : 
if  the  inst  day  be  Sunday  it  shall  be  excluded.' 
Under  the  identical  statutes  in  New  York  and 
Indiana,  it  has  been  lield  that,  'while  Sunday  is 
excluded  if  the  last  day,  yet  it  is  included  it  an 
intervening  day.'  Taylor  v.  Corbiere,  8  How. 
fPrac.  (N.  Y.)]  385.  and  cases  cited;  English  v. 
Dickey.  128  Ind.  174,  182,  27  N.  E.  495  [13  U 
B.  A.  40].  We  bold  the  latter  to  be  the  true 
constnirtion  of  our  statute,  and,  although  not 
expressly  decided,  it  has  been  assumed  by  the 
courts,  and  accepted  generally  by  the  profession, 
as  the  correct  interpretation.  The  Legislature, 
having  Sunday  in  mind,  provided  for  its  exclu- 
sion when  the  last  day,  and  it  is  presumable  that 
ita  inclusion  was  intended  when  an  intervening 
day." 

In  Grant  v.  Creed  et  al.,  35  OU.  100,  128 
Pac.  511,  It  Is  held: 

"The  judgment  sought  to  be  reviewed  was  ren- 
dered on  December  30.  1911;  the  motion  for 
new  trial  being  tiled  and  overruled  on  the  same 
day.  The  proceeding  in  error  was  commenced 
on  July  1,  1912.  The  30th  day  of  June,  1912, 
fell  on  Sunday.  The  six  months  in  which  a  pro- 
ceeding for  reviewing  said  judgment  may  be 
commenced  in  this  court  expired  on  that  day, 
which  must  be  excluded.  The  proceeding,  being 
commenced  on  July  1,  1912,  was  within  time." 

In  Boynton  Land,  Mining  &  Investment 
Co.  v.  Runyan,  29  OkL  306,  116  Pac.  809,  It 
Is  held: 

"The  1st  day  of  January,  A.  D.  1911,  falling 
«n  Sunday,  the  following  day,  Monday,  which 
was  the  2d  da^  of  January,  A.  D.  1911,  was  a 
holiday.  The  time  for  serving  the  case-made  ex- 
piring on  said  day,  a  holiday,  the  plaintiff  in  er- 
ror biad  the  next  succeeding  day  in  which  to 
make  sacb  service." 

"When  tb«  time  to  plead  expires  on  Sunday,  the 
party  has  the  next  day  in  which  to  plead."  Cock 
V.  Bunn,  6  Johns.  [N.  Y.]  326;  Borst  v.  Griffin, 
5  Wend.  (N.  Y.)  84;  Anonymous,  1  Strange, 
90;  Lee  v.  Carlton,  3  T.  R.  341 ;  Catherwood  v. 
Shepard,  30  La.  Ann.  677;  Marks  v.  Russell,  40 
Pa.  872. 

In  Marks'  Executors  v.  Russell,  supra,  it  is 
Mid: 

"The  judgment  was  premature.  In  counting 
the  time  to  plead  after  notice,  the  day  on  which 
the  notice  is  given  is  excluded,  and  if  the  final 
day  falls  on  Sunday,  it  also  is  excluded,  and  a 
plea  entered  on  Monday  is  in  time." 

In  the  Matter  of  Senate  Resolution  of 
Marcb  31,  1887,  requesting  a  construction  of 
section  11,  article  4,  of  the  Constitution,  in 
relation  to  Senate  BUI  No.  56,  the  Supreme 
Court  of  Colorado  (9  Colo.  632,  21  Pac.  473) 
held: 

"In  case  of  administrative  and  judicial  acts,  if 
the  return  day  of  a  writ,  the  completion  of  serv- 
ice by  publication,  or  the  day  upon  which  court 
is  to  sit,  falls  upon  a  Sunday,  the  return  day  or 
court  day  is  continued  and  becomes  the  Monday 
succeeding,  unless  the  same  should  be  a  legal  hol- 
iday. In  such  class  of  cases  there  can  be  no  cur- 
tailment of  the  full  period  of  time  allowed  by 
law." 

Very  many  decisions  are  cited  In  the  brief 
ot  tbe  defendants  W.   F.  Harn  and  Alice 


Ham  antagonistic  to  the  decisions  above 
quoted,  but  an  examination  of  these  cases 
discloses  the  fact  that  said  decisions  are  ren- 
dered in  staites  which  do  not  have  laws  sim- 
ilar to  section  5341,  Revised  Laws  1910.  We 
are  of  the  opinion,  and  so  hold,  that  the 
court  did  not  err  in  refusing  to  quash  the 
summons  in  this  case. 

[2-4]  The  defendants  W.  F.  Hnrn  and 
Alice  Harn  were  given  10  days  in  which  to 
answer  the  petition  in  this  cause;  but.  In- 
stead of  answering,  they  filed  the  motion 
named,  to  require  the  plaintiff  to  present  Its 
records  to  be  copied.  This  motion  was  filed 
without  leave  of  the  court,  and  did  not  pre- 
vent the  running  of  the  time  In  which 
answer  should  be  made.  The  fact  that  the 
defendants'  attorney  had  Information  from 
the  clerk  of  the  court  rendering  the  judg- 
ment that  contested  motions  would  not  be 
heard  on  the  day  such  judgment  was  render- 
ed was  not  a  ground  upon  which  to  vacate 
the  judgment,  because  such  judgment  was 
not  a  contested  motion,  in  the  absence  of  an 
answer,  and  therefore  not  Included  in  the 
Information  had  by  sold  attorney.  Having 
failed  to  answer  within  the  time  fixed  by 
the  court,  they  were  Ip  default,  and  judg- 
ment was  properly  rendered  against  them. 
In  Greenfield  v.  Wallace,  1  Utah,  190,  the 
court  said: 

"It  is  further  claimed  by  the  appellant  that, 
notwithstanding  the  defendant  filed  no  amended 
answer,  yet  no  judgment  should  have  been  tak- 
en whilst  the  motion  to  set  aside  the  amended 
complaint  remained  undisposed  of.  The  leave 
given  was  to  file  an  answer.  The  motion  is  in 
no  sense  an  answer ;  and  as  no  stay  of  proceed- 
ings was  had,  or  asked,  and  the  10  days  having 
expired,  the  plaintiffs  were  entitled  to  their  judg- 
ment." 

See,  also,  McDonald  v.  Swett.  76  Cal.  257, 
18  Pac.  324;  Shinn  t.  Cummins,  65  Cal.  97, 
3  Pac.  133;  Naderhoff  v.  Benz  et  al.,  25  N. 
D.  165,  141  N.  W.  501,  47  L.  R.  A.  (N.  S.)  853. 

It  follows  that  tbe  court,  In  the  absence  of 
an  answer,  did  not  commit  error  in  render- 
ing the  Judgment  rendered.  This  leaves  for 
our  consideration  the  action  of  tbe  court  In 
overruling  the  motion  to  vacafe  the  judgment 
rendered.  We  are  of  tbe  opinion,  and  so 
hold,  tbat  tbe  record  In  this  case  sustains 
tbe  court  in  tbe  conclusions  reached  tbat 
not  any  defense  Is  pleaded  by  tbe  defendants 
W.  F.  Ham  and  Alice  Ham  to'  tbe  judg- 
ment rendered,  "In  tbe  light  of  tbe  record 
tbat  has  been  presented,  •  *  ♦  and  tak- 
ing tbe  record  as  It  Is  presented  here,  the 
court  don't  believe  tbat  tbe  defense  it  pre- 
sented would  warrant  tbe  exercise  In  the 
defendants'  favor  of  tbe  discretion  which 
tbe  law  contemplates  In  vacating  tbat  judg- 
ment." 

Section  5271,   Revised   Laws  1910,   reads: 

"A  judgment  shall  not  be  vacated  on  motion 
or  petition,  until  it  is  adjudged  that  there  is  a 
valid  defense  to  the  action  on  which  the  judg- 
ment is  rendered." 

In  tbe  case  of  Holllster  v.  Kory  et  al.,  149 
Pac.  1136,  Justice  Sliarp,  In  construing  this 
section  of  tbe  statute,  said: 
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"In  the  motion  to  vacate  the  judRment,  we 
find  that  no  defense  to  plaintiff's  cause  of  action 
was  set  up:  and  as  section  5271,  Revised  Laws 
of  (1910.  provides  that  a  judgment  shall  not  be 
vacate<l  on  motion  or  petition  until  it  is  adjudg- 
ed that  there  is  a  valid  defense  to  the  action  on 
which  the  judgment  is  rendered,  defendant  is  in 
no  position  to  complain  of  the  court's  action  in 
the  overruling  thereof."  Phoenix  Bridge  Co.  T. 
Street,  9  Olil.  422,  60  Pac.  221 ;  A.,  T.  &  S.  P. 
Ry.  Co.  V.  Sehultz,  24  Okl.  365,  lO.S  Pac.  756; 
Letorce  et  al.  v.  Ilaymes,  25  OW.  190.  105  Pac. 
644;  Coffey  v.  Carter  et  al.,  47  Kan.  22,  27  Pac 
128. 

Finding  no  error  in  the  record,  this  cause 
Is  afflrmed. 

PER  CURIAM.    Adopted  In  whole. 

THACKER,  X,  dissents  from  the  proposi- 
tion embodied  in  the  first  paragraph  of  the 
syllabus. 

(64  OU.  257) 

SEARCY  et  al.  t,  STATE  ex  rd.  CARL  et  aL 
(No.  9164.) 

(Supreme  Court  of  Oklahoma.     Aug.  8,  1917. 
Rehearing  Denied  Sept.  18,  1917.) 

(Syllahua  hy  the  Court.) 

1.  MUNICrPAL    COBPOBATIONS    «=>211— BOABD 

OF  Education— Nomination. 
Under  section  3,  chapter  278,  Act  Mareb 
31,  1915  (Sess.  Laws  1915,  pp.  644-640),  the 
members  of  the  board  of  education  in  cities  of 
less  than  5,000  population  are  nominated,  one 
from  each  ward  and  one  from  outlying  terri- 
tory, and  elected  by  the  qualified  voters  9f  the 
respective  ward  and  outlying  territory,  without 
regard  to  whether  the  city  is  operating  under 
a  charter  form  of  government  or  not;  Qie  pro- 
vision in  respect  to  the  election  of  members  of 
the  board  being  applicable  to  both  charter  and 
noncharter  cities. 

2.  Statutes  ^=>228  — -  Construction  —  Pbo- 
viso. 

The  natural  and  appropriate  office  of  a  pro- 
viso being  to  restrain  or  qualify  some  preceding 
matter,  it  should  be  confined  to  what  precedes 
it,  unless  it  clearly  appears  to  have  been  intend- 
ed to  apply  to  some  other  matter.  It  is  to  be 
construed  in  connection  with  the  section  of 
which  it  forms  a  part,  and  it  is  substantially  an 
exception. 

3.  Statutes  €t=>224  —  Constkuction  —  Pabi 
Materia. 

Statutory  provisions,  which  have  been  re- 
pealed or  superseded,  may  be  looked  to  aa  an 
aid  in  the  construction  of  amendatory  acts  in 
pari  materia. 

Error  from  District  Court,  Wagoner  Coun- 
ty ;  W.  J.  Campbell,  Judge. 

Mandamus  proceedings  hy  the  State  of 
Oklahoma,  on  relation  of  G.  D.  Carl  and 
others,  against  Howard  Searcy  and  others. 
There  was  a  Judgment  in  favor  of  relators, 
and  respondents  bring  error.    Reversed. 

W.  O.  Rlttenhouse  and  Robert  F.  Blair, 
both  of  Wagoner,  for  plaintiffs  In  error. 
Castle  &  Broaddus,  of  Wagoner,  for  defend- 
ants in  error. 

SHARP,  C.  J.  This  case  arises  out  of  a 
controversy  between  relators  and  the  respond- 
ents as  to  the  law  governing  the  election  of 


members  of  the  board  of  education  in  the  city 
of  Wagoner,  a  city  of  the  first  class  operating 
under  a  charter  form  of  government.  Plaln- 
tiff.s  In  error  contend  that,  while  Wagoner  Is 
a  charter  city  of  less  than  5,000  population, 
It  is  not  controlled  In  the  matter  of  the  selec- 
tion of  Its  board  of  education  by  the  city 
ordinances,  but  by  the  act  of  March  31,  1915 
(Sess.  Laws  1915,  pp.  644-646);  wbUe  the 
defendants  in  error  claim  that  under  author- 
ity of  said  act,  which  they  say  was  In  force 
at  the  time  of  their  election,  having  been 
elected  pursuant  to  the  charter  provisions  of 
said  city,  they  constitute  the  duly  elected  mem- 
bers of  the  board  of  education,  and  that  hence 
the  Judgment  awarding  them  a  peremptory 
writ  of  mandamus  should  be  affirmed.  The 
case  appears,  therefore,  to  rest  upon  the  con- 
struction of  section  3  of  the  1915  act. 

The  point  of  dlSerence  that  gives  rise  to 
the  controversy  is  whether  the  last  proviso 
of  the  amcftaded  statute  refers  to  cities  of  less 
than  5,000  population  generally,  or  to  cities 
other  than  those  that  have  adopted  a  charter 
form  of  government  having  less  than  the 
population  named.  It  will,  we  believe,  tend  to 
somewhat  aid  in  properly  construing  the  act 
to  look  Into  Its  early  history,  and  the  changes 
that  have  from  time  to  time  taken  place  in 
its  provisions.  Prior  to  the  time  when  there 
was  legal  authority  in  the  territory  now  com- 
prising the  state  for  the  organization  of  mu- 
nicipal government  tmder  charter  form,  the 
law  controlling  the  time  and  manner  of  the 
election  of  members  of  the  board  of  education 
in  dtles  of  the  first  class,  as  well  as  the  term 
of  office  of  the  members,  was  that  contained 
in  section  5836,  article  7,  chapter  73,  of  the 
Statutes  of  189ii.  Upon  the  organization  of 
state  government,  the  Constitution  conferred 
upon  any  city  containing  a  population  of 
more  than  2,000  Inhabitants  power  to  frame 
a  charter  for  Its  own  government,  consistent 
with  and  subject  to  the  Constitution  and 
laws  of  the  state.  Constitution,  art  18,  par. 
3a.  Thereafter  the  Legislature  amended  sec- 
tion 5836  of  the  Statutes  of  1803  (Sess.  Laws 
1910,  pp.  238,  239),  by  providing  that,  in  cities 
within  the  state  which  had  or  might  there- 
after adopt  a  charter  form  of  government, 
such  cities  should  have  the  power  of  fixing 
the  number  of  members  of  their  board  of  ed- 
ucation, and  terms  of  office,  and  might,  sub- 
ject to  the  Constitution  and  general  laws  of 
the  state,  regulate  the  time  and  manner  of 
the  election  of  the  members  of  the  board  at 
education,  and  their  terms  of  office.  The 
amended  statute,  with  respect  to  the  election 
of  boards  of  education  In  cities  of  the  first 
class  which  had  adopted  a  charter  form  of 
government,  is  substantially  contained  In  the 
Revised  Statutes.    Rev.  Laws  1910,  §  456. 

[1-3]  May  22,  1913,  the  Legislature  passed 
an  act  prescribing  the  laws  for  the  govern- 
ment of  the  common  schools  of  Oklahoma  and 
repealing  all  acts  and  parts  of  acts  in  con- 
fiict  with  any  of  Its  provisions.    The  statute 
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covers  97  pages  of  the  1913  session  acts  and 
Is  general  in  its  nature,  and  was  Intended  to 
famish  a  complete  statute  as  to  all  subjects 
included  therein  after  It  became  effective  on 
January  1,  1914.  State  ex  rel.  B'riend,  Ck). 
Atty.,  V.  Cummlngs,  147  Pac.  161.  The 
act,  though  very  comprehensive,  failed  to 
include  any  provision  upon  the  subject  of  the 
election  of  the  members  of  boards  of  educa- 
tion in  charter  cities.  In  18  days  after  the 
opinion  in  the  Cummlngs  Case  was  filed,  the 
Legislature  passed  the  act  amending  section 
6,  article  6,  chapter  219,  of  the  Session  Laws 
of  1913,  which  amended  statute  Is  the  one 
now  under  consideration.  The  1915  statute, 
at  the  beginning  of  section  3,  re-enacted  sec- 
tion 6  of  the  1913  act  without  change,  other 
than  the  addition  of  a  clause  for  the  election 
at  large  of  an  additional  member  of  the 
board  of  education  in  districts  containing  no 
outlying  territory.  The  original  section  con- 
tained at  the  close  thereof  three  clauses  in 
the  form  of  provisos:  (1)  That  no  member 
of  the  board  of  education  should  be  a  member 
of  the  council,  nor  should  any  member  of  the 
council  be  a  member  of  the  board  of  educa- 
tion; (2)  that  the  officers  and  members  of  the 
boards  of  education  in  cities  of  the  first  class 
Aould  hold  their  offices  for  the  full  term  for 
which  they  were  elected;  and  (3)  that  boards 
of  education  in  independent  districts,  not 
cities  of  the  first  class,  should  consist  of  three 
members,  to  be  selected  by  the  district  at 
large  at  the  same  time  and  in  the  same  man- 
ner as  school  district  officers.  The  amend- 
ments to  the  statute  contained  In  the  1915 
act  are  all  in  form  provisos.  The  first  is  to 
the  effect  that  cities  of  the  first  class  acting 
under  a  charter  form  of  government  may  fix 
the  number  of  members  of  the  board  of  educa- 
tion of  such  city  and  outlying  territory  at- 
tached thereto  for  school  purposes,  and  reg- 
ulate the  time  and  manner  of  election  of  such 
members,  followed  by  a  validating  clause. 
The  second  proviso  refers  to  the  necessity  of 
the  approval  of  certain  ordinances  subse- 
quentiy  adopted  by  a  majority  vote  of  the 
electors  of  such  charter  cities.  The  third 
proviso  requires  that  in  cities  of  less  than 
6,000  population  there  shall  be  nominated  a 
member  of  the  board  of  education,  one  from 
each  ward  and  one  from  outlying  territory,  to 
be  nominated  and  elected  by  the  qualified 
voters  of  the  respective  ward  and  outlying 
territory.  Taken  literally,  this  provision  in- 
cludes all  cities  of  less  than  5,000  population, 
whether  operating  under  a  charter  form  of 
government  or  otherwise.  It  Is  when  read  in 
connertion  with  the  other  provisions  of  the 
amended  section,  or  when  considered  in  a 
restrictive  sense,  such  as  provisos  are  often 
properly  considered,  that  uncertainty  arises 
as  to  its  meaning. 

It  is  not  an  uncommon  mode  of  legislation 
to  frame  an  act  with  general  language  In  the 
enacting  clause  and  to  restrict  its  operation 
by  pro>-Isos.  Indeed,  the  present  act  contains 
six  provisos,  one  immediately  following  the 


other.  Three  of  the  six,  we  have  seen,  are 
found  in  the  original  statute,  and  three  in 
the  amended  statute.  The  natural  and  prop- 
er office  of  a  proviso  is  to  restrain  or  qualify 
some  preceding  matter,  and  will  ordinarily  be 
confined  to  what  precedes  it,  unless  it  clearly 
appears  to  have  been  intended  to  apply  to 
some  other  matter.  Leader  Printing  Co.  v. 
Territory,  6  Okl.  302,  60  Pac.  1001 ;  Allen  et 
al.  V.  Reed  et  al.,  10  Okl.  105,  60  Pac.  782, 
63  Pac.  867;  Brewer  et  al.  v.  Rust,  20  Okl. 
776,  95  Pac.  233.  But,  as  said  in  Jefferson  v. 
Winkler,  26  Okl.  653,  110  Pac.  755,  this  rule 
Is  not  witlwut  its  exceptions,  for — 
"where  it  is  plainly  intended  that  such  proviso 
shall  limit,  quaUfy,  or  define  other  sections  or 
provisions  of  the  act  than  that  of  which  it 
foriDfl  a  part,  the  court  should  give  it  such 
meaning." 

The  proviso  should  be  construed  in  con- 
nection with  the  section  of  which  it  forms 
a  part,  and,  if  the  context  requires,  it  may 
be  considered  tantamount  to  an  independent 
enactment.  We  think  it  clear  that  the  pro- 
viso respecting  cities  of  less  than  5,000  pop- 
ulation does  not  refer  to  the  immediately 
preceding  paragraph  or  proviso,  as  the  lat> 
ter  is  directed  only  to  the  requirement  nec- 
essary for  the  adoption  of  certain  ordinances 
enacted  subsequent  to  the  approval  of  the 
act  Looking  to  the  amended  section  as  a 
whole,  and  giving  effect  to  each  of  the  pro- 
visions thereof,  we  are  of  the  opinion  that 
it  was  the  purpose  of  the  Legislature  to  or- 
dain that  in  charter  cities  having  a  popula- 
tion of  5,000  or  upwards  the  provisions  of  the 
charter  and  ordinances  adopted  pursuant 
thereto  should  govern  both  as  to  the  num- 
ber of  members  of  the  board  of  education 
and  to  the  time  and  manner  of  their  elec- 
tion; that  as  to  cities  of  less  than  5,000  pop- 
ulation, including  charter  cities  such  as 
Wagoner,  the  provision  of  the  statute  respect- 
ing the  election  of  members  of  the  board 
of  education  should  control.  There  is  nothing 
in  the  latter  proviso  that  authorizes  the  con- 
clusion that  the  provision  should  not  include 
charter  cities.  This  counsel  would  have  us 
read  Into  the  statute  because  of  the  broad 
language  of  the  paragraph  first  contained  In 
the  amendment,  giving  to  charter  cities  gen- 
erally the  right  to  fix  the  number  of  members 
of  the  board  of  education  of  such  city  and 
regulating  the  time  and  manner  of  their  elec- 
tion. When  the  1915  statute  was  enacted, 
instead  of  restoring  to  all  cities  operating 
under  a  charter  form  of  government  the  same 
X)ower  contained  in  the  1910  act,  and  In  the 
Revised  Statutes,  and  In  which  no  distinction 
was  made  on  account  of  population,  the  leg- 
islature for  the  first  time.  In  effect,  directed 
that  in  cities  of  less  than  5.000  population  the 
members  of  the  board  of  education  should 
be  elected  pursuant  to  the  statute  and  not 
the  charter.  The  change  in  the  statute  Is 
significant,  and  may  be  considered  in  Its 
exposition.  Though  not  In  force,  earlier  stat- 
utes may  properly  be  considered  in  an  effort 
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to  reach  the  legislatiTe  Intent  in  the  enact- 
ment of  the  subsequent  statute.  Endlicb  on 
the  Int  of  Stat.  pars.  49,  517;  Bank  for 
Savings  V.  Field,  S  Wall.  495,  18  L.  Ed.  207; 
Ex  parte  Crow  Dog,  109  U.  S.  556,  3  Sup. 
Ct.  396,  27  L.  Ed.  1030;  Commonwealth  v, 
Bailey,  13  Allen  (Mass.)  541 ;  Ham  v.  Boston 
Board  of  Police.  142  Mass.  90,  7  N.  E.  540. 
Similarly,  clauses  that  have  been  eliminated 
from  a  Constitution  by  amendment  may  be 
referred  to  in  aid  of  the  interpretation  of 
others  originally  associated  with  them  and 
remaining  in  force.  Chief  Justice  Marshall 
In  Fletcher  v.  Peck,  6  Cranch,  139,  3  L.  Ed. 
162. 

The  rule  which  permits  a  resort  to  repealed 
and  superseded  statutes  in  pari  materia  Ls 
of  great  importance  in  the  construction  of 
statutes  which  re-enact,  with  changes,  and 
repeal  former  ones,  and  in  that  of  enact- 
ments coDtaiuing  revisions  or  codifications  of 
earlier  laws.  As  to  the  former,  it  is  ob- 
vious that  a  change  of  language  is  some  in- 
dication of  a  change  of  intention.  Endlich 
on  the  Int.  of  Stat.  par.  51.  We  are  persuad- 
ed, therefore,  iMth  from  a  reading  of  the 
4ct  and  from  a  careful  study  of  the  preced- 
ing^ acts  in  pari  materia,  that  the  purpose  of 
the  introduction  in  the  1915  statute  of  the 
proviso  respecting  cities  having  a  population 
of  less  than  5,000  was  that  in  such  cities 
the  legislature  intended  to  directly  provide 
for  the  election  of  members  of  the  board  of 
education,  their  number  and  manner  of  elec- 
tion, and  not  to  leave  to  such  cities  the  pow- 
er, as  might  otherwise  be  the  case,  to  multi- 
ply officers  by  selecting  a  large  number  of 
members  to  constitute  the  board  of  education 
in  the  smaller  and  less  important  cities  of  the 
state.  This  view  finds  support  in  the  fact 
that  the  act  provides  that  boards  of  educa- 
tion in  independent  districts  shall  consist  of 
three  members,  to  be  selected  from  the  dis- 
trict at  large  at  the  same  time  and  in  the 
same  manner  as  school  district  officers.  Our 
conclusion  will  also  insure  uniformity 
throughout  the  state  In  the  sellection  of 
l)oardd  of  education  in  the  smaller  cities,  and 
will  place  both  the  charter  and  noncharter 
cities  under  the  same  general  law,  save  per- 
haps a  difference  that  may  e.xist  as  to  the 
manner  of  the  election  of  the  members,  wheth- 
er by  wards  or  at  large.  The  distinction  in 
this  respect  between  the  former  part  of  the 
amended  section  and  the  latter  proviso,  while 
not  unimportant,  is  not  controlling  upon  our 
Interpretation  of  the  statute  in  the  respects 
challenged. 

As  we  understand,  respondents  Searcy  and 
Donley  were  duly  elected  members  of  the 
board  of  education  on  the  first  Tuesday  in 
April,  1915,  under  the  general  law  then  In 
force  governing  school  elections  in  cities  of 
the  first  class ;  other  members  elected  at  the 
time  were  J.  W.  Gibson,  Ethel  Allison,  and 
Christine    Keller,    making   five   members   in 


all,  or  one  from  each  ward  and  one  from  the 
outlying  district;  that  Allison  and  Gibson 
were  elected  for  a  term  of  two  years,  and 
until  their  successors  should  be  elected  and 
qualified,  and  the  other  three  members  for  a 
term  of  four  years;  that  afterwards  mem- 
bers Allison,  Gib.son,  and  Keller  resigned,  and 
respondents  Drake,  Evans,  and  Miller  were 
selected  as  their  successors  in  office.  These 
members  claim  to  be  rightfully  exercising 
the  functions  of  the  offices  to  which  they  were 
either  elected  or  appointed  upon  resignation 
of  the  elected  members,  and  as  the  relators 
are  without  right  to  the  offices  on  account 
of  the  fact  that  their  election  was  under  the 
authority  of  the  ordinance  of  the  city  pro- 
viding for  the  election  of  eight  members  at 
large,  and  not  pursuant  to  the  statute,  but 
in  violation  thereof,  their  tenure  of  office 
should  not  be  interfered  with.  Nor  do  we 
understand  that  the  rights  of  the  respond- 
ents originally  to  hold  the  offices  to  which 
they  were  elected  or  appointed  Is  seriously 
questioned;  only  that  under  the  1915  statute 
and  the  election  held  in  April,  1917,  they  are 
no  longer  entitled  to  the  offices.  As  we  have 
held  that  the  statute  and  not  the  ordinance 
of  the  city  controls,  and  as  the  relators  were 
elected  In  pursuance  to  the  latter  and  In 
violation  of  the  former,  their  title  to  the  of- 
fices and  their  right  to  the  possession  of  the 
books,  records,  papers,  documents,  and  para- 
phernalia, and  all  other  property  belonging 
to  the  board  of  education,  must  be  denied, 
without  regard  to  the  fact  that  the  original 
term  of  office  of  a  part  of  the  board  may 
have  terminated.  Until  a  valid  election  was 
held,  such  members  would  continue  in  office 
until  their  successors  were  duly  elected  and 
qualified. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  is  reversed.  All  the  Justices 
concurring,  except  TURNEK  and  RAIMBT. 
JJ,,  absent  and  not  participating. 


(66  Okl.  HI) 

PHELPS  et  al.  v.  WOMACK  et  al.    (No.  8030.) 

(Supreme  Court  of  Oklahoma.     July  24.  1917. 

Rphearing  Denied  Sept  26,  1917.) 

(SyVahut  bv  the  Court.) 

Bills  and  Notes  «=>330,  537(1)— Tbawsfek— 
DEreKSEs— Evidence. 
A  promissory  note,  payable  to  C.  or  order, 
cannot  be  transferred,  so  as  to  cut  off  the  de- 
fenses of  the  makers,  except  by  indorsement  ot 
tbe  payee:  and  where  note  payable  to  C.  is 
discoilutPd  to  W.  by  P.  Company,  wbo  indor^a 
same  to  W..  and  some  of  the  joint  makers  plead, 
in  their  sejiarate  answers  to  a  suit  by  W.  on 
said  note,  that  said  note  was  never  delivered  to 
tbe  payee,  and  it  was  agreed  that  same  shoald 
not  be  delivered  until  other  sureties  should  siea 
the  same,  and  then  only  to  C,  and  that  P. 
Company  had  no  authority  to  discount  the  note 
to  W.,  and  there  is  some  evidence  tending  to 
support  this  plea  of  some  of  the  defendants, 
which  would,  with  such  inferences  and  conclu- 
sions as  might  be  reasonably  drawn  therefrom, 
be  sufficient  to  reasonably  sustain  a  verdict  in 
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favor  of  some  of  the  defendants,  ■hould  the  jury 
have  found  in  accordance  with  their  contention, 
held,  it  was  error  of  the  trial  court  to  direct  a 
verdict  for  W.,  plaintiff,  against  all  of  said  de- 
feadants. 

CommissloDers'  Opinion,  Division  No.  2. 
EJrror  from  District  Court,  Bryan  County; 
Jesse  M.  Hatcbett,  Judge. 

Suit  by  W.  O.  Womack  against  W.  H. 
Phelps  and  others.  Judgment  for  plalntlfl!  on 
a  directed  verdict,  and  certain  defendants 
bring  error.  Reversed,  and  cause  remanded, 
with  InstructlCMiB. 

McPherron  A  Codbran,  of  Durant,  for  plain- 
tiffs In  error.  G.  H.  Elting,  J.  B.  Uannab, 
and  G.  F.  Deck,  all  of  Dnrant,  for  defendant 
In  error  Womack, 

WEST,  C.  This  Is  a  suit  instituted  by  W. 
O.  Womack  in  the  district  court  of  Bryan 
county,  CMd.,  against  W.  H.  Phelps,  W.  O. 
Hatcher,  Tom  E.  DUlan,  J.  R.  Bryant,  C.  A. 
BUbo,  and  J.  O.  Hartzog,  to  recover  on  prom- 
issory note.  A  copy  of  sadd  note  and  indorse- 
ments is  as  follows: 

"Caddo,  Okla.,  Dec.  4,  1912. 
"$2,400.00.  Due  Jan.  16,  1918. 

"The  Caddo  National  Bank  of  Caddo. 
"January  15th,  1913,  after  datie,  without 
graces  for  value  received,  we  or  either  of  as, 
jointly  and  aeveraUy,  promise  to  pay  to  the  or- 
der of  the  Caddo  National  Bank  twenty-four 
hundred  and  no/100  dollars,  at  its  office  in 
Caddo,  Okla.,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum  from  maturity  until  paid, 
and  if  not  paid  at  maturity  ten  per  cent,  ad- 
ditional on  the  amount  of  the  principal  and  in- 
terest for  attorney's  fees  if  suit  is  brought  upon 
this  note,  or  if  placed  in  the  hands  of  an  attorney 
for  collection.  Each  of  the  makers  hereof  and 
the  indorsers  hereon  waive  diligence,  demand, 
notice  of  nonpaym^t  and  protest  and  hereby 
pledge  their  separate  estate  on  this  note  and 
guarantee  its  payment  at  maturity,  or  any  time 
tbefeafter.  3.   O.   Hartzog. 

"W.  H.  Phelps. 
"C.  A.  Bilbo. 
"J.  R.  Bryant. 
.  "W.  C.  Hatcher. 
"Tom  E.  Dillan." 
Indorsements  on  the  back  of  note: 
"Pay  the  within  note  to  the  order  of  W.  O. 
Womack.     G.  W.  Phillips  Co.,  By  J.  O.  Hart- 
sog.  President. 

"April  4,  1913.  Int.  pd $  52.65 

April  14,  1913,  int.  pd 5.60 

April  4,  1913,  pd.  on  note  above 

interest 393  35 

April  14,  1913,  pd 494.40 

$887.76." 
Defendants  filed  separate  answers,  con- 
sisting of  general  denial,  and  also  alleging 
that  the  note  sued  on  was  signed  by  the  de- 
fendants with  the  understanding  tliat  said 
note  was  not  to  become  a  blndlug  obligation 
and  delivered  until  the  same  was  signed  by 
eadi  and  all  of  the  stockholders  of  U.  W. 
Pbillips  Company,  and  especially  G.  W.  Phil- 
lips ;  that  said  note  was  made  in  faror  of  the 
Caddo  National  Bank,  who  was  to  dlscouut 
same  when  all  of  the  stockholders  of  said 
company  had  signed  the  same  and  to  no  one 
else;  that  said  note  was  never  delivered  to 
the  C&ddo  National  Bank  and  never  accepted 


by  it,  was  never  delivered  to  the  plaintiff 
with  the  consent  of  the  defendants  nor  the 
Caddo  National  Bank;  and  that  no  considera- 
tion was  paid  on  said  note  by  the  payee,  and 
nothing  of  value  received  by  defendants. 

Plaintiff,  Womack,  testified  that  he  resided 
in  Dallas,  Tex.,  that  the  note  In  controversy 
was  brought  to  him  by  J.  O.  HartzoR,  who 
was  at  that  time  president  of  the  G.  W.  Phil- 
lips Company,  and  that  the  note  at  that  time 
was  payable  to  the  Caddo  National  Bank  of 
Caddo,  Okl.,  and  that  J.  O.  Hartzog  indorsed 
the  name  of  6.  W.  Phillips  Company  on  the 
back  thereof,  and  that  he  paid  him  the  money 
called  for  by  the  note  less  the  interest.  -  This 
was  testified,  also,  by  J.  O.  Hartzog,  who  fur- 
ther testified  that  the  defendants  knew  that 
he  had  failed  to  get  the  money  from  the  Cad- 
do National  Bank,  and  that  he  had  their  au- 
thority to  discount  said  note  wherever  he 
could.  Tom  Reed,  manager  of  O.  W.  Phillips 
Company,  testified  to  about  the  same  state  of 
facts  as  J.  O.  Hartzog. 

Defendants  Introduced  P.  P.  Sample,  who 
testified  that  h'e  was  cashier  of  the  Caddo 
National  Bank,  and  that  the  Caddo  National 
Bank  agreed  to  make  the  loan  represented  by 
the  note  provided  all  the  stockholders  of  6. 
W.  Phillips  Company  signed  the  same;  that 
when  it  was  presented  all  of  the  stockholders 
had  not  signed  it,  and  that  the  Caddo  Nation- 
al Bank  had  refused  to  make  the  loan;  and 
that  the  bank  never  did  accept  the  note,  and 
never  transferred  the  same  to  W.  O.  Womack 
by  indorsement  or  otherwise.  W.  H.  Phelps 
testified,  lu  substance,  on  his  direct  examina- 
tion, that  he  waa  one  of  the  defendants,  but 
that  he  signed  the  same  as  surety  of  G.  W. 
Phillips  Company  with  the  understanding 
that  it  was  not  to  he  delivered  to  the  Caddo 
National  Bank  until  the  same  was  signed  by 
all  the  stockholders  of  the  6.  W.  Phillips 
Company,  and  that  the  same  had  not  been 
signed  by  all  the  stockholders;  further  that 
he  had  never  agreed  that  said  note  could  be 
used  to  procure  money  from  any  other  source. 

Tlie  other  defendants  testified  to  some- 
what a  similar  state  of  facts,  and  some  of  the 
said  defendants  upon  cross-examination  tes- 
tified to  a  state  of  facts  which  tended  to  show 
that  they  had  agreed  for  Hartzog  to  discount 
said  note  at  any  place  he  could,  and  that  they 
were  advised  that  said  note  had  been  dis- 
counted to  the  plaintiff,  and  that  the  pro- 
ceeds of  said  note  had  been  used  In  liqui- 
dating the  obligations  of  the  G.  W.  Phillips 
Company,  and  tliey  had  ratified  such  action. 

At  the  conclusion  of  the  testimony  the  court 
instructed  the  jury  as  follows: 

"Gentlemen  of  the  jury,  there  are  somp  dis- 
puted facts  in  this  cukc.  t'rum  the  testimony  of 
the  witnesses;  but,  under  the  view  1  take  of  the 
Inw,  all  of  those  dcfpuclnnts  are  responsible  for 
tho  full  amount  of  the  note,  even  though  the 
facts  are  true  about  which  ench  of  them  has 
testified.  That  being  the  conclusion  of  the  court 
as  to  the  law  of  the  case,  there  is  nothing  for 
you  gentlemen  to  cletermiye,  and  I  therefore  in- 
struct you  to  return  a  verdict  in  favor  of  the 
plaintiff  and  against  all  of  the  defendants  fur 
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the  sum  of  $1,992.83.  I  have  calculated  that 
myself;  of  course,  I  am  not  going  to  swear  to 
my  figures  as  correct,  but  I  assume  they  are; 
but,  if  not,  I  will  correct  it  later,  when  some 
one  shall  correct  me.  I  will  ask  one  of  you 
gentlemen  to  sign  as  foreman.  Given,  and  de- 
fendants except.     Jesse  M.   Hatchett,   Judge." 

And  this  action  of  the  trial  court  Is  brought 
here  for  review. 

It  will  be  observed  that  the  note  In  question 
shows  upon  its  face  that  it  does  not  bear  a 
commercial  \ndorsement  of  ,the  Caddo  Nation- 
al Bank,  the  payee.  Section  4090,  Kev.  Laws 
1910,  is  as  follows: 

"4099.  Transfer  Without  Indorsement.— 
Where  the  holder  of  an  instrument  payable  to 
his  order  transfers  it  for  value  without  indors- 
ing it,  the  transfer  vests  in  the  transferee  such 
title  as  the  transferer  had  therein,  and  the 
transferee  acquires,  in  addition,  the  right  to  have 
the  indorsement  of  the  transferer.  But  for  the 
purpose  of  determining  whether  the  transferee 
18  a  holder  in  due  course,  the  negotiation  takes 
effect  as  of  the  time  when  the  indorsement  is 
actually  made." 

In  case  of  Gault  t.  Kane,  44  OU.  763,  145 
Pac.  1128,  the  third  paragraph  of  the  syllabus 
ia  as  follows:  ' 

"J?«7I»  and  Notes— Action  by  Transferee— De- 
fenses— Pleading  and  Proof, — A  note  payable  to 
order  can  be  transfrrred  free  from  all  equities 
between  the  original  parties  to  it,  only  by  in- 
dorsement, and  a  transferee  of  such  nnte  must 
both  allege  and  prove  that  the  note  was  trans- 
ferred by  indorsement,  if  he  desires  to  avoid  such 
equities  as  may  be  set  up  against  it" 

Daniel  on  Negotiable  Instruments,  i  741, 
uses  this  language: 

"Where  a  bill  or  note  payable  'to  order'  la 
transferred  without  indorsement,  the  transferee 
does  not  acquire  the  legal,  but  only  the  equitable, 
title.  The  holder  under  such  a  transfer  mast 
plead  and  prove  the  assignment,  for  the  mere 
possession  of  the  instrument  is  not  evidence  of 
ownership,  and  its  exhibition  in  a  suit  not  suffi- 
cient ground  of  recovery.  And  he  can  only  stand 
in  the  shoes  of  his  assignor  and  recover  subject 
to  such  defenses  as  were  available  against  llim, 
idthough  he  took  it  in  good  faith  for  value." 

In  2  Randolph  on  Commercial  Paper,  {  778, 
the  following  rule  is  announced: 

"If  a  bill  is  payable  to  order,  and  transferred 
without  indorsement,  its  transfer  will  be  subject 
to  defenses  existing  against  the  transferor.  To 
be  clear  of  defense  it  must  be  indorsed  before 
maturity  and  before  notice  of  the  defense  has 
come  to  the  transferee.  An  assignment  in  like 
manner,  unaccompanied  by  an  indorsement,  is 
subject  to  defense." 

In  case  of  Gault  v.  Kane,  44  Okl.  763,  145 
Pac.  1128,  supra,  Sharp,  C,  in  dealing  with 
a  question  to  some  extent  similar  to  the  one 
at  bar  used  the  following  language: 

"If,  therefore,  a  negotiable  promissory  note, 
payable  to  order,  is  transferred  before  maturity 
by  delivery  merely,  and  not  by  indorsement,  the 
assignee  obtains  merely  an  equitable  interest  in 
the  note,  and  not  the  legal  title  thereto,  and  he 
must  be  prepared  to  meet  all  e<^uitable  defenses 
that  may  be  set  up  against  it  in  the  event  he 
brings  a  suit  to  enforce  its  payment  The  rule 
is  thus  expressed  in  the  syllabus  of  Central 
Trust  Co.  of  New  York  v.  First  Nat  Bank  of 
Wyandotte,  101  U.  S.  68,  25  L.  Ed.  876:  'A 
promissory  note,  payable  to  A.  or  order,  cannot 
be  transferred  so  as  to  cut  off  the  defenses  of  the 
mazier,  except  by  the  indorsement  of  the  payee.' 
Many  reported  cases,  in  which  the  law  is  an- 
Bonnced  as  herein  stated,  may  be  found  in  a 


comprehensive  note  to  First  National  Bank  v. 
McCnllough,  50  Or.  508,  93  Pac.  366.  17  L.  It 
A.  (N.  S.)  1105,  126  Am.  St  Rep.  758,  found  in 
the  latter  volume,  in  which  it  is  said  there  can 
be  no  question  but  that  a  note  transferred  by 
the  payee  without  indorsement  is  subject  in  the 
hands  of  the  transferee  or  any  subsequent  hold- 
er, to  all  the  equities  existing  in  favor  of  the 
maker  airainst  the  payee ;  that  such  equities  can 
be  cut  off  only  by  an  indorsement  by  the  payee; 
that  tlie  rule  as  applied  to  cases  where'tbe  payee 
did  not  indorse  the  note  upon  transfer  is  upheld 
by  a  long  line  of  decisions.  Such  is  the  rule 
announced  in  Story  on  Promissory  Notes.  { 
120:  Story  on  Bills.  (  201;  Edwards,  Bills, 
Notes  &  Nee.  Instr.  {  404." 

While  this  decision  was  oendered,  constru- 
ing the  law  in  this  state  as  it  existed  prior 
to  the  adoption  of  chapter  49,  Rev.  L.  1910, 
known  as  the  Uniform  Negotiable  Instm- 
ments  Act,  nevertheless,  under  the  statute 
quoted  supra,  which  has  been  construed  by  a 
number  of  the  states  which  had  in  force  this 
Uniform  Negotiable  Instruments  Act,  would 
not  in  our  opinion  alter  the  status  of  the  par- 
ties to  this  controversy.  In  Crawford,  Ann. 
Neg.  Instr.  Law,  p.  (K),  we  find  the  following: 

"Effect  of  Transfer  Without  Indorsement.— 
Under  this  section  a  negotiable  instrument,  pay- 
able to  the  order  of  a  person  named,  may  be  ef- 
fectually transferred  by  mere  delivery,  and  the 
assignee  takes  the  legal  title,  and  may  sue  in 
his  own  name;  bat  he  takes  subject  to  the  de- 
fenses in  favor  of  prior  parties.  Afartz  v.  State 
Nat  Bank.  147  App.  Div.  250.  131  N.  Y.  Snpp. 
1045;  Meuer  v.  Phosnix  Nat.  Bank.  42  Misc.  Ren. 
341,  86  N.  Y.  Snpp.  701 ;  Bank  of  Bromfield  ▼. 
McKinley,  53  Colo.  279,  125  Pac.  493;  Callahan 
V.  LouisviUe  Dry  Goods  Co.,  140  Ky.  712,  131 
S.  W.  095;  Forter'g  Adm'r  v.  Metcalf,  144  Ky. 
385,  138  S.  W.  314 ;  First  Nat.  Bank  v.  Stam, 
186  Mo.  App.  430,  171  S.  W.  507 ;  Sublette  v. 
Brewington,  139  Mo.  App.  410,  122  S.  W.  1150; 
Carter  v.  Bntler,  264  Mo.  306,  174  S.  W.  399. 
Ann.  Cas.  1917A,  483;  Keifer  v.  Talbert  128 
Minn.  519,  151  N.  W.  529 ;  Steinhilper  v.  Bas- 
night,  153  N.  C.  293.  69  S.  E.  220:  First  Nat 
Bank  of  Pomeroy  v.  McCullough.  50  Or.  508.  93 
Pae.  366.  17  L.  R.  A.  (N.  S.)  1105,  126  Am.  St 
Rep.  758 ;  Landis  v.  White,  127  Tenn.  504.  152 
S.  W.  lOTl;  Ireland  v.  Scharpcnberg,  64  Wash. 
658,  103  Pac.  801;.  Smith  v.  Nelson,  212  Fed. 
56,  128  C.  C.  A.  512.  But  under  the  statute,  as 
well  as  under  the  law  merchant,  the  indorse- 
ment is  required  to  constitute  the  transferee  a 
holder  in  due  course.  Mayers  v.  McRimmon, 
140  N.  C.  640,  642,  643,  53  S.  E.  447,  111  Am. 
St  Rep.  879.  Thus,  the  purchaser  of  a  certified 
check,  payable  to  order,  who  obtains  title  with- 
out the  indorsement  of  the  payee  holds  it  subject 
to  all  equities  between  the  original  parties,  al- 
though he  paid  full  consideration,  without  no- 
tice. Goshen  National  Bank  v.  Bingham,  IIS 
N.  Y.  349,  23  N.  B.  180,  7  L.  R.  A.  595,  16  Am. 
St  Rep.  765;  Jenkinson  v.  Wilkinson,  113  N. 
C.  632,  18  S.  E.  696." 

In  case  of  Frlck-Reid  Supply  Go.  et  aL  ▼. 
Hunter,  148  Pac  83,  Justice  Sharp,  render- 
ing the  opinion  for  the  court.  In  the  first  par- 
agraph of  the  syllabus  lays  down  the  follow- 
ing rule: 

"1.  Trial— Direction  of  Verdict— Evidence.— 
The  question  presented  to  a  trial  court  on  a  mo- 
tion to  direct  a  verdict  is  whether,  admitting  the 
truth  of  all  the  evidence  that  has  been  given  in 
favor  of  the  party  against  whom  the  action  is 
contemplated,  together  with  such  inferences  and 
conclusions  as  may  be  reasonably  drawn  there- 
from, there  is  enough  competent  evidence  to  rea- 
sonably sustain  a  verdict,  should  the  Joiy  find 
in  accordance  therewith." 
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It  would  therefore  appear,  under  the  state 
of  the  pleadings  In  this  case  and  the  evidence 
as  set  forth  herein,  that  the  trial  court  below 
was  not  warranted  In  taking  the  case  away 
from  the  Jury  and  directing  a  verdict  In  favor 
of  the  plaintiff.  To  say  the  least,  it  would 
appear  from  the  evidence  offered  by  the  de- 
fendants that  at  least  some  of  them  offered 
evidence  which,  considered  with  such  infer- 
ences and  conclusions  as  might  be  reasonably 
drawn  therefrom,  would  have  been  suffideat 
to  reasonably  sustain  a  verdict  in  their  fa- 
vor, should  the  Jury  have  found  in  accord- 
ance with  their  contention. 

Vor  this  reason.  It  Is  our  opinion  that  said 
case  should  be  reversed,  and  the  cause  re- 
manded, with  Instructions  to  the  lower  court 
to  proceed  with  said  cause  not  In  conflict 
with  this  <^inlon. 

FEB  CURIAM.    Adopted  In  whole; 


(30  Idabo,  699) 

DAVENPORT  et  aL  t.  BtJRKB. 

(Snpremo  Court  of  Idaba     July  2,  1917. 
Rehearing  Denied  Sept.  22,  1917.) 

1.  Appeal  ahd  Erbob  «ss»1009(3>— Rjevikw— 
Findings. 

In  a  suit  In  equity,  as  well  as  In  an  action 
at  law,  a  finding  of  fact  made  by  the  trial 
judge,  wbo  has  bad  the  benefit  of  obserring  the 
demeanor  of  witnesses  upon  the  stand  and  of 
listening  to  their  testimony,  will  not  be  disturb- 
ed, because  of  conflict,  if  the  evidence  in  sup- 
port of  the  finding,  if  uncontradicted,  la  suffi- 
cient to  sustain  it. 

2.  Principal  and  Aobnt  ®=>10&— Fraud  o> 
Agent— Scope  or  Authority. 

The  fraud  of  an  agent  is  within  tho  course 
of  bis  employment,  where  in  committing  it  he 
is  endeavoring  to  promote  his  principal's  busi- 
ness within  the  scope  of  the  actual  or  apparent 
authority  conferred  upon  him  for  that  purpose. 
S.  Principai.   and    Agent   «=al58— Fraud— 

IjIabilitt  or  Principal. 
Acts  of  fraud  by  an  agent,  committed  in  the 
course  of  his  employment,  are  binding  on  his 
principal,  even  though  the  principal  did  not  in 
fact  know  of  or  authorize  their  commission. 
4.  Principal  and  Agent  ^=9l71(l)— Fraud 

or  Agent— Liability  or  Principal. 
A  principal,  who  retains  benefits  derived 
from  the  fraudulent  conduct  of  his  agent,  is 
chargeablo  with  the  instrumentality  employed  by 
the  latter  in  carrying  out  the  fraudulent  pur- 
pose, and  will  not  be  permitted  to  disclaim  re- 
sponsibility and  retain  the  fruits  of  the  fraudu- 
lent transaction. 

6w  Trusts  «=a06  —  "Constibuotitb  Trusts" 

— Nature. 
"CoDstructive  trusts"  are  raised  by  equity 
for  the  purpoBo  of  working  out  right  and  jus-i 
tice,  where  there  was  no  intention  of  the  trustee 
to  create  such  a  relation.  Where  a  party  ob- 
tains the  legal  title  to  property  by  fraud,  viola- 
tion of  confidence  or  of  a  fiduciary  relation,  at 
in  any  other  unconscientious  manner,  so  that 
he  cannot  equitably  retain  it,  because  it  really 
belongs  to  another,  equity  will  impress  a  con- 
structive trust  upon  it  in  favor  of  the  one  who 
in  good  conscience  is  entitled  to  it,  and  will  rec- 
ognize him  as  the  beneficial  owner. 

[EiA.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
structive Trust] 


Appeal  from  District  Court,  Shoshone 
County;  John  M.  Flynn,  Judge. 

Action  by  Horace  M.  Davenport  and  others 
against  Patrick  Burke,  In  which  the  Consol- 
idated Interstate-Calaban  Mining  Company) 
a  corporation,  was  Impleaded  as  a  defendant 
From  a  Judgment  for  plaintiffs  and  cross- 
defendant,  defendant  appeals.    Reversed. 

Robertson  &  Miller,  of  Spokane,  Wash., 
and  Fred  L.  Tiffany,  of  Coeur  d'.\lene  (John 
M.  Gleeson,  and  Joseph  F.  Morton,  both  of 
Spokane,  Wash.,  on  the  brief),  for  appellant 
J.  E.  Gyde^  of  Wallace,  and  Graves,  Kizer  & 
Graves,  of  Spokane,  Wash.,  for  respondents. 

MORGAN,  J.  This  case  has  heretofore 
beoi  before  this  court  upon  appeal  from  a 
Judgment  on  the  pleadings.  Davenport  v. 
Borke,  27  Idaho,  484,  149  Pac  511.  That 
Judgment  was  reversed,  and  the  cause  re- 
manded for  further  proceedings.  Whereui>on 
appellant,  defendant  la  the  court  below,  ap- 
plied for  and  procured  an  order  of  the  trial 
court  permitting  him  to  file  a  third  amended 
answer  and  cross-complaint,  and  to  make  the 
Consolidated  Interstate-Calaban  Mining  Com- 
pany, a  coriMratlon,  hereinafter  referred  to 
as  the  mining  company,  a  party.  Tbe  answer 
and  cross-complaint  was  filed,  and  the  plain- 
tiffs and  the  mining  company  Jointly  answer- 
ed the  cross-complaint.  Upon  the  issues 
framed  by  the  complaint,  the  substance  of 
which  will  be  found  in  the  opinion  In  Daven- 
port V.  Burke,  supra,  the  third  amended  an- 
swer and  cross-complaint,  and  the  answer  to 
the  cross-complaint,  a  trial  was  bad  before 
the  court  without  a  Jury,  which  resulted  in 
Judgment  for  the  plaintiffs  and  the  mining 
company,  from  which  the  defendant  has  ap- 
pealed. 

In  June,  1912,  and  prior  thereto,  Horace 
M.  Davenport,  Milton  J.  Flohr,  Charles  W. 
Betts,  Charles  F.  Asp,  William  M.  Clark, 
Thomas  Keely,  Ben  Stanley  Revett,  and  the 
estate  of  Barry  N.  Hillard,  deceased,  of 
which  Charles  W.  Betts  was  administrator, 
hereinafter  referred  to  as  the  original  own- 
ers, owned  certain  mining  claims  located  in 
Shoshone  county,  title  to  which  is  the  subject 
of  this  acti<Hi.  Some  time  prior  to  June,  1912, 
negotiations  were  entered  into  between  ap- 
pellant and  these  original  owners,  which  re- 
sulted in  a  contract  being  executed,  dated 
June  3,  1912,  whereby  appellant  procured  an 
option  to  purchase  the  mining  claims  for  the 
sum  of  $160,000.  This  contract,  for  the  pur- 
pose of  convenience,  was  expressed  in  two 
papers;  one  providing  for  the  payment  of 
$115,000  to  certain  of  the  owners,  the  other 
of  $45,000  to  certain  others,  and  by  the  terms 
thereof  $16,000  was  to  be  due  and  payable 
on  or  before  December  3,  1912,  $32,000  on  or 
before  April  3,  1913,  $32,000  on  or  before  Oc- 
tober 3,  1913,  and  $80,000  on  or  before  April 
3,  1914.  By  the  terms  of  the  contract  appel- 
lant was  to  be  let  into  immediate  possession 
of  the  property;  however,  it  appears  from 
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the  record,  as  a  matter  of  fact,  he  was  al- 
ready la  possession,  and  had  been  for  some 
time  prior  to  its  execution.  It  was  further 
provided  that  appellant  should  hare  the  right 
to  mine,  extract,  and  ship  such  ore  as  was  en- 
countered during  the  course  of  derelc^ment 
work,  not  lying  or  contained  within  the 
boundaries  of  the  underground  works  as  the 
same  existed  at  the  time  of  the  execution  of 
the  agreement,  but  that  no  right  was  given 
him  to  stope  upon  the  ore  bodies  discovered, 
or  thereafter  to  be  discovered.  Time  was 
made  the  essence  of  the  agreement,  and  It 
was  provided  that  If  appellant  should  fall  to 
make  the  payments,  or  any  of  them,  when 
due,  the  contract  should  be  void,  and  the 
amounts  theretofore  paid  should  be  retained 
by  the  original  owners,  and  that  appellant's 
right  to  possession  of  the  property  should 


On  the  4th  day  of  December,  1912,  appel- 
lant having  failed  to  fully  make  the  first  pay- 
ment, the  owners  declared  his  rights  forfeit- 
ed and  entered  Into  a  contract  with  respond- 
ent John  H.  Wourms,  similar  In  all  impor- 
tant particulars  to  that  theretofore  entered 
Into  with  appellant,  except  that  the  first  pay- 
men  of  $16,000  was  made  immediately  upon 
the  signing  of  the  agreement,  and  the  subse- 
quent payments  were  to  be  made  on  or  be- 
fore the  8d  day  of  August,  1013,  the  3d  day 
of  December,  1913,  and  the  3d  day  of  June, 
1914,  respectively.  The  first  payment,  as  well 
as  those  subsequently  falling  due,  was  made 
by  Wourms  with  money  furnished  him  for 
that  purpose  by  the  mlnlog  company.  Hie 
original  owners  conveyed  title  to  the  proper- 
ty by  deed  to  Wourms,  and  he  subsequently 
deeded  It  to  the  mining  company. 

Appellant's  assigniuents  of  error,  which 
are  numerous,  will  not  be  separately  discuss- 
ed. He  makes  two  principal  contentions,  a 
consideration  of  which,  we  believe,  will  be 
decisive  of  this  case:  (1)  That  it  was  orally 
agreed  between  himself  and  the  original  own- 
ers that  the  date  of  his  first  payment  should 
be  February  19,  1913,  and  that  he  was  to  be 
permitted  to  extract  and  ship  ore  from  the 
inlne  other  than  In  the  course  of  development 
work;  that  through  a  fraud,  perpetrated  up- 
on him  by  and  on  behalf  of  the  original  own- 
ers, the  date  of  his  first  payment  was  ex- 
pressed in  the  written  contract  as  December 
3,  1912,  and  he  was  prohibited  from  extract- 
ing and  shipping  any  ore,  except  that  neces- 
sary to  be  removed  In  legitlnftitely  exploring 
and  developing  the  mine.  (2)  That  Wourms, 
who  was  his  attorney,  regularly  employed  to 
safeguard  his  Interests  under  the  contract, 
acting  for  and  In  cc^lusion  with  th^  mining 
company,  defrauded  and  misled  him  into  al- 
lowing his  rights  to  be  forfeited,  and  then. 
In  hostility  to  Mm,  purchased  the  property. 

II]  It  may  be  said,  with  respect  to  appel- 
lant's contention  first  above  stated,  that  the 
trial  court  found  the  facts  against  him^  and, 
while  there  is  sharp  conflict  in  the  evidence 
upon  that  point,  we  are  governed  by  a  well- 


established  rule  to  the  efCect  that  In  a  salt 
in  equity,  as  well  as  In  an  action  at  law,  a 
finding  of  fact  made  by  the  trial  jhdge,  who 
has  had  the  l>enefit  of  observing  the  demeanor 
or  witnesses  upon  the  stand  and  of  listening 
to  their  testimony,  will  not  be  disturbed,  be- 
cause of  conflict,  if  the  evidence  in  support  of 
the  finding,  if  uncontradicted,  is  snlUclent  to 
sustain  it  Stuart  v.  Hauser,  9  Idaho,  53, 
72  Pac.  719;  Morrow  v.  Matthew,  10  Idaho, 
423,  79  Pac.  196;  Hufton  v,  Hufton,  25  Idaho, 
96,  136  Pac.  605;  Cameron  Lbr.  Co.  v.  Stack- 
Ulbbs  Lbr.  Co.,  26  Idaho,  626,  144  Pac.  1114 ; 
Darry  v.  Cox,  28  Idaho,  619,  155  Pac.  660; 
Jensen  v.  Bumgamer,  28  Idaho,  706,  156  Pac. 
114 ;  Wolf  V.  ESagleson,  29  Idaho,  177, 157  Pac. 
1122.  Applying  this  rule,  an  examination  of 
the  record  discloses  that  there  is  sntHdent 
evidence  to  sustain  the  action  of  the  trial 
Judge  in  finding,  as  a  fact,  that  the  terms  and 
conditions  of  the  oral  agreement  lietween  the 
parties  were  incorporated  In  tne  written  con- 
tract 

[2-4]  Upon  the  second  point  the  trial  Judge 
found  that  respondent  Wourms  was  in  the 
year  1912,  and  had  been  for  some  time  prior 
thereto,  a  practicing  attorney  at  law  in  the 
state  of  Idaho,  and  was  well  known  to  and 
upon  friendly  terms  with  appellant;  that  on 
or  about  the  18th  day  of  Novemuer,  1912,  ap- 
pellant went  from  Wallace,  Idaho,  to  Spo- 
kane, Wash.,  for  the  purpose  of  employing  an 
attorney  to  represent  him  in  the  controversy 
between  himself  and  the  original  owners  with 
reference  to  the  contract,  as  before  stated; 
that  after  his  arrival  in  SpoKane  he  was  ap- 
proached by  Wourms,  to  whom  he  stated  what 
his  business  there  was,  and  the  claims  he 
was  making  in  regard  to  the  terms  of  the 
contract  and  his  rights  thereunder;  that 
upon  his  stating  the  fact  that  he  was  In  Spo- 
kane for  the  purpose  of  securing  an  attorney, 
Wourms  told  him  that  he  and  appellant,  had 
always  been  friends,  and  that  he  could  and 
woulu  represent  him  in  securing  the  rii^hts 
he  claimed;  that  appellant  then  fully  dis- 
closed the  claims  he  was  making  with  refer- 
ence to  his  rights  as  against  the  original 
owners,  and  made  a  full  and  complete  state- 
ment of  all  the  alleged  terms  of  the  contract ; 
that  he  thereupon  employed  Wourms  to  act 
as  uis  attorney  in  the  matter,  and  paid  him 
a  retaining  fee,  and  Wourms  accepted  the 
employment  and  the  fee,  and  undertook  to  act 
as  appellant's  attorney ;  that  on  November 
19,  1912,  Wourms  wrote  a  letter  to  the 
Uraeselll  Chemical  Company  of  Park  City, 
Utah,  stating  that  appellant  had  emidoyed 
him  as  his  attorney  to  straighten  out  his  af- 
fairs, and  wherein  he  asked  for  a  copy  of  a 
letter  sent  to  appellant  by  that  company,  and 
which  appellant  claimed  had  been  intercepted 
by  respondent  Betts;  that  on  the  23d  day  of 
November,  1912,  Wourms.  as  appellant's  at- 
torney, prepared  a  notice  to  the  original  own- 
ers, which  was  transmitted  to  them,  wherein 
he  demanded  a  bond  or  option  to  purcliase 
the  mining  property  on  the  terms  and  condl- 
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tions  agreed  upon  between  them  during  their 
negotiations  prior  to  the  3d  day  of  Jnne,  1012, 
and  stating  that,  unless  they  compiled  with 
his  demand  within  15  days  from  the  date  of 
the  notice,  be  would  Institute  suit  for  specific 
performance  and  for  damages  sustained  by 
him  through  their  failure  to  live  up  to  the 
agreement;  that  appellant  had  several  con- 
versations and  consultations  with  Wourms  at 
different  times  with  reference  to  his  claims 
under  the  contract;  that  on  about  the  16tb 
day  of  December,  1912.  Wourms  Informed  ap- 
pellant that  be  had  been,  for  a  long  period  of 
time  prior  thereto,  in  the  employ  of  the  min- 
ing company,  that  the  company  was  desirous 
of  purchasing  the  property  In  question,  and 
that  he  (Wourms)  would  have  to  represent 
the  mining  company  with  relation  to  tlie  pur- 
chase, and  could  not  further  represent  appel- 
lant In  the  matter.  In  view  of  this  finding  of 
facts,  which  Is  based  upon  uncontradicted  evi- 
dence, the  conclusions  of  law  and  Judgment 
In  this  case  are  erroneous. 

The  trial  Judge  further  found,  as  a  fact, 
that  Wourms  had  been  attorney  for  the  min- 
ing company  for  more  than  one  year  prior 
to  November,  1912,  and  that  at  no  time  dur- 
ing these  transactions  did  it  have  any  knowl- 
edge or  notice  of  the  relations  between 
Wourms  and  appellant,  but  supposed  that 
Wourms  was  acting  as  its  counsel  in  relation 
to  the  proposed  purchase  of  the  property,  un- 
embarrassed by  any  conflicting  professional 
engagements.  The  evidence  tending  to  sup- 
port tlie  finding  that  the  mining  company 
had  no  notice  that  Wourms  was  acting  as  at- 
torney for  appellants  consists  of  the  testi- 
mony of  its  then  general  manager,  who  stated 
be  had  no  Information  of  the  fact  and  did  not 
suspect,  at  the  time  Wourms  was  acting  for 
the  mining  company  In  negotiating  for  the 
option,  that  he  had  any  professional  relation 
with  appellant,  and  the  first  time  he  knew  of 
it  was  In  the  courtroom,  while  the  case  was 
on  trial.  Whether  this  teatlmcmy  is  sufficient 
to  sustain  the  finding  that  the  mining  com- 
pany had  no  notice  of  the  relation  of  attorney 
and  client  existing  between  appellant  and 
Wourms,  other  than  that  derived  from  the 
knowledge  of  Wourms,  we  do  not  deem  4t  nec- 
essary to  decide. 

The  uncontradicted  evidence  shows  that 
Wonnns  prevailed  upon  appellant,  who  was 
uneducated,  never  having  gone  to  school  a 
day  in  bis  life  and  signed  bis  name  for  the 
first  time  after  he  was  30  years  old,  and  was, 
because  of  bis  lack  of  skUl  and  learning, 
greatly  In  need  of  the  services  of  a  consden- 
tloQs  and  competent  attorney,  to  not  employ 
counsel  other  than  himself;  that  during  all, 
or  almost  all,  the  time  he  was  so  employed, 
he  was  negotiating  with  the  original  owners 
for  the  purchase,  In  his  own  name,  of  the  min- 
ing claims  upon  which  appellant  bad  a  valid 
written  contract  or  option,  which,  by  its 
terms,  would  expire  on  December  3,  1912; 
that  on  November  23,  1912,  he  advised  and 
procured  appellant  to  issue  a  notice  to  the 


original  owners  granting  them  15  days  with- 
in which  to  conform  to  the  agreements  It  was 
contended  they  had  made  with  him,  well 
knowing  that,  before  the  expiration  of  that 
time,  the  written  option  to  purchase  would 
expire,  tbus  permitting  him  to  avail  himself 
of  the  negotiations  he  was  mak'lng  with  the 
owners  for  the  purchase  of  the  property  by 
himself  for  the  mining  company.  That  in 
procuring  this  title,  with  the  mining  com- 
pany's money  and  for  its  use  and  benent, 
Wourms  acted  as  Its  agent,  cannot  be  denot- 
ed;  that  he  was  directed  by  his  principal,  late 
in  November  or  early  in  December,  1912,  to 
procure  the  title  for  It,  is  made  manifest  by 
the  record;  and  that  while  so  doing,  and 
acting  within  the  scope  of  his  agency,  he  de- 
frauded ■  appellant,  lulled  bis  mind  into  a 
sense  of  confidence  aQ<i.  repose,  and,  to  the 
end  that  the  fraud  might  be  perpetrated, 
caused  him  to  permit  bis  option  to  expire 
without  seeking  the  guidance  of  other  counsel 
or  otherwise  protecting  himself,  is  equally 
clear. 

"It  may  be  stated  broadly  that  the  tort  of  an 
a^eut  is  within  the  course  of  his  employment, 
where  the  agent  in  performinff  it  is  endeavoring 
to  promote  bis  principal's  business  within  the 
scope  of  the  actual  or  apparent  authority  con' 
ferred  upon  him  for  that  purpose."    2  C.  J.  853. 

A  rule  of  law,  ai^licable  to  this  case,  la 
correctly  stated  In  2  C.  J.  849,  as  follows: 

"Acts  of  fraud  by  the  agent,  committed  in  the 
course  or  scope  of  his  employment,  are  also 
binding  on  tbo  principal,  even  thougli  the  prin< 
cipal  did  not  in  fact  know  of  or  authorize  the 
commission  of  the  fraudulent  acts.     •    •    •  " 

See,  also,  Bank  of  Commerce  v.  Hoeber,  88 
Mo.  37,  57  Am.  Rep.  359;  Haskell  v.  Star- 
bird,  152  Mass.  117,  25  N.  E.  14,  23  Am.  St. 
Uep.  809;  Fifth  Avenue  Bank  v.  Railway 
Co.,  137  N.  T.  231,  S3  N.  E.  378,  19  L.  R.  A- 
331,  33  Am.  St.  Rep.  712. 

In  the  case  last  above  cited,  the  court, 
quoting  from  Story  on  Agency  (9th  Ed.)  { 
452,  states  the  rule  as  follows: 

"The  principal  is  to  be  'held  liable  to  third 
persons  in  a  civil  suit  for  the  frauds,  deceits, 
concealments,  misrepresentations,  torts,  negli- 
gences, and  other  malfeasances,  or  misfeasances, 
and  omissions  of  duty,  of  his  agent  in  the 
course  of  his  employment,  although  the  prin- 
cipal did  not  authorize,  or  justify,  or  participate 
in,  or,  indeed,  know  of,  such  misconduct,  or 
even  if  be  forbade  the  acts,  or  disapproved  of 
them.' " 

The  Supreme  Court  of  Nebraska',  in  the 
case  of  Dresher  v.  Becker,  88  Neb.  619,  130 
N.  W.  275,  said: 

"A  principal  who  retains  benefits  derived  from 
the  fraudulent  conduct  of  his  agent  is  charge- 
able with  the  instrumentalities  employed  by  the 
latter  in  carrying  out  the  fraudulent  purpose." 

He  will  not  be  permitted  to  disclaim  re- 
sponsibility and  retain  the  benefits  of  the 
fraudulent  transaction.  Nelson  v.  Title  St 
Trust  Co.,  52  Wash.  258,  lOO'Pac.  730;  West- 
ern Mfg.  Co.  V.  Cotton  &  Long,  31  Ky.  Law 
Rep..  1130,  104  S.  W.  758,  12  L.  R.  A.  (N.  S.) 
427 ;  Rhoda  v.  Annis,  75  Me.  17,  46  Am.  Sep. 
354 ;  D.  Sullivan  Oo.  et  al.  t.  Ramsey  et  al« 
155  S.  W.  580. 
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[S]  Tbe  Supreme  Court  of  Oregon,  In 
Clough  V.  Dawson,  60  Or.  52,  133  Pac.  345, 
138  Pac.  ::33,  quoting  from  1  Pom.  Eq.  Jur. 
(3d  Ed.)  S  155,  points  tbe  way  to  a  remedy  in 
this  case,  as  follows: 

"Constructive  trusts  are  raised  by  equity  for 
the  purpose  of  working  out  right  and  justice, 
where  there  was  no  intention  of  the  party  to 
create  such  a  relation,  and  often  directly  con- 
trary to  the  intention  of  the  one  holding  the 
legal  title.  •  *  •  If  one  party  obtains  the 
legal  title  to  property,  not  only  by  fraud,  or  by 
violation  of  confidence  or  of  fiduciary  relations, 
but  in  any  other  unconscientious  manner,  so 
that  he  cannot  equitably  retain  the  property 
which  really  belongs  to  another,  equity  carries 
out  its  theory  of  a  double  ownership,  equitable 
and  legal,  by  impressing  a  constructive  trust 
upon  the  property  in  favor  of  tbe  one  who  is  in 
good  conscience  entitled  to  it,  and  who  is  con- 
sidered in  equity   as  the  beneficial  owner." 

Tbe  Judgment  is  reversed,  with  directions 
to  tbe  trial  court  to  vacate  and  set  aside  tbe 
injunction  heretofore  issued,  and  to  enter  a 
decree:  (1)  Awarding  immediate  possession 
of  tbe  lands  and  premises  described  in  tbe 
complaint,  and  in  tbe  third  amended  answer 
and  cross-complaint,  together  wltb  the  appur- 
tenances thereunto  belonging,  to  tbe  aK>el- 
lant;  (2)  fixing  a  reasonable  time,  to  com- 
mence to  run  upon  appellant  being  placed  in 
full  possession  of  tbe  property,  within  which 
he  shall  pay  to  the  clerk  of  tbe  district  court, 
for  tbe  use  and  benefit  of  tbe  mining  compa- 
ny, the  sum  of  $160,000,  less  the  sum  of  $175, 
which  latter  amount  the  trial  court  found  be 
has  heretofore  paid  to  tbe  original  owners 
upon  bis  contract  of  option  to  purchase ;  (3) 
requiring  Consolidated  Xnterstate-Calaban 
Mining  Company,  a  corporation,  upon  pay- 
ment to  it,  or  to  the  clerk  of  the  district 
court  for  its  use  and  benefit,  of  the  sum  of 
$160,000,  less  tbe  sum  of  $175,  to  make,  exe- 
cute, and  deliver  to  the  clerk  of  tbe  court  a 
deed  conveying  the  full  title  to  tbe  lands  and 
premises  described  In  tbe  complaint,  and  in 
the  third  amended  answer  and  cross-com- 
plaint, together  with  tbe  appurtenances  there- 
unto belonging,  to  appellant,  and  that,  should 
said  company  fail  or  refuse  to  make  such 
deed,  then  tbe  trial  court  shall  appoint  a 
commission  to  make  a  good  and  sufficient 
deed  so  conveying  said  property.  Costs  are 
awarded  to  appellant 

BUDGE,  0.  J.,  and  RICE,  J.,  concur. 

(86  Or.  166)  == 

BALFOUR  et  aL  v.  KNIGHT.* 

(Supreme  Court  of  Oregon.    Sept  19,  1917.) 

1.  Names  ®=»10— Doino  Businsss  'unoeb  As- 
sumed Naue — Certificate. 
Under  Laws  1913,  c.  154,  g  1,  providing  that 
no  person  or  persons  shall  do  business  under  an 
assumed  name,  nnless  such  person  or  all  such 
persons  conducting  such  business  or  having  an 
interest  therein  shall  file  a  certificate,  and  that 
it  shall  be  executed  and  acknowledged  by  the 
party  or  parties  conducting  the  business  or  hav- 
mg  an  interest  therein,  the  certificate  must  be 


signed  and  acknowledged  by  all  the  persona  in- 
terested in  the  businesa. 

2.  Fbauds,  Statute  of  iS=>108(3)— Guabantt 
$=>16(1)— E^PBESSED  Consideration. 

Future  credit  to  be  extended  to  the  debtor  is 
a  sufficient  consideration  for  and  is  clearly  ex- 
pressed in  a  guaranty  by  R.  to  B.  of  payment  up 
to  a  certain  amount  of  all  indebtedness  which 
shall  be  incurred  by  G.  to  B.  for  merchandise 
purchased  by  G.  from  R.  within  a  certain  period. 

3.  GuABAKTT  ^=»7(1)  —  Notice  or  Accept- 
ance. 

There  is  not  the  necessary  notice  of  accept- 
ance of  a  guaranty,  there  being  no  communica- 
tion between  guarantor  and  guarantee,  but  the 
request  for  a  guaranty  being  to  tbe  debtor,  and 
he  taking  the  guaranty  to  the  guarantee,  bis 
mere  carrying  it  not  constituting  him  agent  of 
the  guarantor. 

Department  1.  Appeal  from  (Circuit  Court, 
Multnomah  County;  O.  U.  Oantenbein, 
Judge. 

Action  by  Robert  Balfour  and  others,  doing 
business  under  the  name  of  Balfour,  Guthrie 
&  <3o.,  against  Richard  B.  Knight  Judg- 
ment for  defendant  and  plalnttlTs  appeai 
Affirmed. 

On  January  7,  1916,  plaintlCTs  filed  their 
complaint  In  this  action  wherein  they  allege 
that  Robert  Balfour,  Archibald  Williamson, 
John  Ijawson,  W.  J.  Bums,  Alexander  Bail- 
lie,  C.  J.  WUUamson,  A.  W.  Blackle,  and  T. 
J.  Whltson,  plaintiffs  herein,  are  copartners, 
under  the  firm  name  of  Balfour,  Guthrie  & 
Co.  Paragraph  2  of  tbe  complalut  reads  as 
follows: 

"That  said  copartners,  above  named  in  para- 
graph 1  hereof,  and  conducting  said  business  of 
and  having  said  interest  in  said  Balfour,  Guthrie 
&  Co.,  as  aforesaid,  did,  by  one  of  said  copart- 
ners, to  wit,  W.  J.  Burns,  who  was  then  and 
there  a  resident  copartner  and  had  an  interest 
in  and  was  conducting  and  intenalng  to  conduct 
said  businesa  in  said  county  and  state,  duly  and 
regularly  sign  and  execute  a  certain  certificate 
in  which  there  was  then  and  there  set  forth  the 
name  and  style  under  which  said  copartners 
were  to  conduct  said  business,  and  the  true  and 
real  names  and  post  office  addresses  of  such  and 
all  of  said  copartners  having  an  interest  in  and 
conducting  and  intending  to  conduct  said  busi- 
ness; that  said  certificate  was  duly  and  regu- 
larly executed  and  acknowledged  by  said  copart- 
ner, W.  J.  Burns,  before  a  notary  public  in  and 
for  the  state  of  Oregon^  so  as  to  entitle  the  same 
to  be  recorded,  and  said  certificate  was  filed  in 
the  ofiice  of  the  county  clerk  of  Multnomah  coun- 
ty, said  state,  on  the  13th  day  of  June,  1913, 
and  recorded  in  Volume  1  of  'Record  of  Assumed 
Names,'  at  page  21  thereof,  records  of  said 
county  and  state." 

This  Is  followed  by  allegations  to  the  effect 
that  on  April  10,  1913,  defendant  executed  a 
written  guaranty  in  the  following  form: 

"Balfour,  Guthrie  &  Co.,  Portlond,  Oregon, 
AprU  10,  1913.  To  Messrs.  Balfour,  Guthrie 
&  Co.,  Board  of  Trade  BIdg.,  City— Gentlemen : 
I  guarantee  payment  of  all  indebtedness  which 
shall  be  incurred  by  G.  R.  Knight,  328  N.  17tb 
Street,  City,  in  your  favor  for  merchandise  pur- 
chased by  him  from  you  any  time  or  times  with- 
in nine  months  from  the  date  hereof,  provided, 
however,  my  liability  shall  not  exceed  the  snm 
of  twenty-five  hundred  dollars. 

"[Signed]    B.  B.  Knight" 


«s»For  other  cases  see  same,  topic  and  KBT-NUHBER  In  all  Key-Niimb«r«d  Digests  and  Indexes 
•Bebearlng  d«nl«d  October  a.  ItlT. 
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It  Is  alleged  that  plaintiffs  and  defendant 
mutually  accepted  such  guaranty  and.  relying 
tbereon,  plaintiffs  sold  merehnndlse  to  O.  R. 
ECnlght  for  which  he  agreed  to  pay  $1,746.70 ; 
that  he  failed  to  pay  for  the  same,  except  the 
sum  of  I1M.33 ;  that  defendant  was  duly  no- 
tified of  the  default  of  G.  R.  Knight;  and 
that  demand  for  the  payment  has  been  made 
upon  the  guarantor,  xvhi)  has  refused  the 
same.    A  prayer  for  judgineirt  follows. 

Defendant  answers  paragraph  2  of  the 
complaint  as  follows: 

"Answering  pnrAsranh  2.  defendant  admits 
that  W.  ,7.  nnms  filed  in  the  office  of  the  county 
clerk  of  Mnltnnmiib  county,  state  of  Oregon,  on 
the  30th  day  of  June,  1913,  a  certain  instrument 
ID  writing  in  words  and  figures  as  follows:  'As- 
sumed Name  of  Balfour,  Guthrie  k  Co.  I.  Wal- 
ter J.  Buras,  resident  partner  of  the  firm  of  Bal- 
four, Gntbrie  &  Co.,  a  partnership  doing  busi- 
ness under  the  name  of  B.ilfoiir,  Guthrie  &  Co., 
which  buHiness  name  has  been  in  use  for  a  long 
time  prior  to  the  talcing  effect  of  the  act  of  the 
Legislature  of  the  state  of  Oregon  entitled  'An 
act  regulating  the  conduct  of  business  under  an 
assumed  name,'  etc..  filed  in  the  office  of  the  sec- 
retary of  state.  February  25,  1013.  hereby  cer- 
tify that  the  following  is  a  list  of  the  persons 
having  an  interest  in  said  business,  and  their 
addresses:  Robert  Balfour,  Tx>DdoD,  England; 
Alexander  Baillie,  Seattle,  Wash.;  Archibald 
Williamson,  London,  Ktigland;  C.  X  William- 
son. Liverpool,  Rngland:  John  Lawson,  San 
Francisco,  Cal.;  T.  J.  Whitson,  Liverpool,  Eng- 
land ;  W.  J.  Bums,  Portland,  Or.'— and  that  the 
post  office  address  of  the  said  company  is  Board 
of  Trade  Building,  Portland,  Or.  [Signed]  Wal- 
ter J.  Bams, 
"State  of  Oregon,  County  of  Multnomah— as.: 

"Be  it  remembered  that  on  this,  the  30th  day 
of  June,  1013,  l>efore  me,  the  undersigned,  a 
notary  public  in  and  for  the  said  county  and 
state,  personally  appeared  the  above-named  Wal- 
ter J.  Bums,  who  is  personally  known  to  me  to 
be  the  individual  described  in  and  who  executed 
the  foregoing  instrument,  and  acknowledged  to 
me  that  he  executed  the  same  freely  and  volun- 
tarily. In  testimony  whereof  I  have  hereunto 
set  my  hand  and  notarial  seal  the  day  and  year 
last  above  written.  [Signed]  John  Bailcie,  No- 
tary Public  for  the  State  of  Oregon.  [Notarial 
Seal.l  ^ 

"Filed  June  !M)th.  1913.  John  B.  Coffey, 
Clerk;    Moore,  Deputy." 

This  Is  followed  by  denials  of  the  re- 
mainder of  the  complaint  and  an  afHrmatlre 
answer  whidi  is  not  necessary  to  the  discus- 
sion here.  A  trial  being  had,  the  plaintiffs 
introduced  evidence  and  rested  their  case, 
whereupon  defendant  moved  for  a  Judgment 
of  nonsuit  upon  several  grounds,  among 
which  are:  (1)  The  plaintiffs  have  not  prov- 
ed their  compliance  with  the  provisions  of 
chapter  154  of  the  Laws  of  Oregon  for  1013; 
(2)  that  they  have  not  proved  any  valid  con- 
tract of  guaranty,  because  the  writing  does 
not  express  the  consideration;  and  (3)  that 
there  has  been  no  proof  of  notice  to  the  guar- 
antor of  acceptance  of  the  guarapty  hy  plain- 
tiffs. The  trial  court  allowed  the  motion  for 
Judgment  of  nonsuit,  basing  Its  action  upon 
the  last-mentioned  ground.    Plaintiffs  appeal. 

Robert  R,  Rankin,  of  Portland  (D.  N.  Mao- 
kay,  of  Condon,  on  the  brief),  for  appellants. 
John   Dltchburn,   of   Portland   (William    P. 


Hubbard,  of  Portland,  on  the  brief),  for  re- 
spondent. 

BENSON,  J,  (after  stating  the  facts  as 
above). 

[1]  Section  1  of  chapter  154,  Laws  of  1913, 
reads  thus: 

"No  person  or  persons  shall  hereafter  carry 
on,  conduct  or  transact  business  in  this  stste 
imder  any  assumed  name  or  under  any  designa- 
tion, name  or  style,  corporate  or  otherwise,  other 
than  the  real  and  true  name  or  names  of  the 
person  or  persons  conducting  such  bnsiness  or 
hnvinsT  an  interest  therein,  unless  such  person  or 
all  of  such  persons  conducting  said  business  or 
having  an  interest  therein,  shall  file  a  certificate 
in  the  office  of  the  county  clerk  of  the  county 
or  counties  in  which  said  business  is  to  be  con- 
ducted, which  certificate  shall  set  forth  the  des- 
ignation, name  or  style  under  which  said  btisi- 
ness  is  to  be  conducte<l,  and  the  true  and  real 
name  or  names  of  the  party  or  parties  conduct- 
ing or  intending  to  conduct  the  same,  or  hav- 
ing an  interest  therein,  together  with  the  post 
office  address  or  addres-ies  of  said  person  or  per- 
sons. Such  certificate  shall  be  executed  and  ac> 
knowled?ed  by  the  party  or  parties  conducting, 
or  intending  to  conduct  said  business,  or  having 
an  interest  therein,  before  an  officer  authorized 
to  take  acknowledgment  of  deeds." 

We  are  of  the  opinion  that  this  act  ver) 
clearly  demands  that  the  certificate  therein 
prescribed  shall  be  signed  and  acknowledged 
by  all  of  the  persons  Interested  in  the  busi- 
ness. The  case  of  Rennle  v.  Stelter  (Mich.) 
162  N.  W.  997,  decided  in  May  of  the  current 
year.  Is  relied  upon  by  plaintiffs  to  oppose 
this  view.  This  was  a  case  in  which  the 
plaintiffs  were  doing  business  under  the  firm 
name  of  "Rennle  Coal  &  Supply  Company," 
and  the  final  conclusion  of  the  opinion  of  the 
court  is  based  upon  the  fact  that  the  firm 
name  contains  the  surname  of  all  the  parties 
interested  In  the  business,  who  were  three 
brothers  by  the  name  of  Rennle,  But  If  the 
case  were  directly  in  point  as  to  the  basis 
of  the  decision,  it  could  not  change  our  con- 
clusion, since  the  language  of  the  Michigan 
statute  is  different  from  ours,  and  not  near- 
ly 80  clear  upon  the  point  Section  5  of  our 
statute  reads  as  follows: 

"No  person  or  persons  carrying  on.  conducting 
or  transacting  business  as  aforesaid,  or  having 
any  interest  therein,  shall  hereafter  be  entitled 
to  maintain  any  suit  or  action  in  any  of  the 
courts  of  this  state  without  alleging  and  prov- 
ing that  such  person  or  persons  have  filed  a  cer- 
tificate as  provided  for  in  section  1,  and  failure 
to  file  such  certificate  shall  be  iprima  facie  evi- 
dence of  fraud  in  securing  credit."  Section  5, 
c.  154,  Laws  1013. 

The  complaint  alleges  compliance  with  the 
provisions  of  the  act,  but  the  answer,  as  well 
as  the  evidence,  discloses  that  the  certificate 
Is  executed  and  acknowledged,  not  by  all 
of  the  pei-sons  Interested  in  the  business,  but 
by  W.  J.  Burns  only.  There  is  no  doubt  but 
that  the  resident  partner,  supplied  with  the 
proper  powers  of  attorney,  might  execute 
the  certificate  for  his  associates  In  such 
manner  as  to  make  It  their  act,  but  he  has 
not  done  so. 

[2]  There  is  no  merit  in  the  contention 
that  the  contract  of  guaranty  Is  void  for 
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want  of  expressed  consideration.  The  an- 
tborltles  are  practically  agreed  that  a  future 
credit  to  be  ex  feuded  to  the  debtor  Is  a  sufS- 
clent  consideration,  and  is  clearly  expressed 
In  a  writing  slinilar  to  the  one  upon  which 
this  action   Is  bused. 

[3]  The  third  stround  of  defendant's  motion 
for  a  Judgment  of  nonsuit  is  well  taken.  The 
evidence  upon  this  point  Is  brief,  and  is  sub- 
stantliilly  as  follows:  Mr.  Allen,  the  credit 
man  of  iilnlntltTs,  had  a  conversation  with 
G.  It  Knight,  who  was  engaged  iu  conducting 
a  feed  store,  in  which  tlie  latter  was  ask(»d 
to  furnish  a  gnnranty  for  future  crwlit. 
Among  others,  Mr.  Alien  expressed  a  willing- 
ness to  accci>t  the  name  of  defendant,  who  is 
the  father  of  G.  R.  Knight,  upon  such  guar- 
anty, and  thereut>on  returned  to  his  own  of- 
fice and  prepared  the  Instrument  In  contro- 
versy. He  sent  it  to  G.  K.  Knight  by  a  mes- 
senger, and  he  In  turn  took  it  to  his  father 
and  asked  him  to  sign  it.  Alter  a  day  or  two 
defendant  signed  the  Instrument  and  return- 
ed It  to  his  son,  who  delivered  it  to  plaintiff. 
There  is  not  a  word  in  the  testimony  to  show 
that  the  defendant  ever  had  any  infonna- 
tlon  indicating  that  plaintiffs  had  accepted 
his  offer  and  were  acting  upon  it.  The  case 
therefore  falla  within  the  rule  announced  in 
Rothehlld  Bros.  v.  Loniax,  75  Or.  395,  398, 
140  Pac.  479,  In  which  is  followed  the  doc- 
trine announced  in  Davis  Sewing  Machine 
Co.  V.  Richards,  115  V.  S.  524,  627,  6  Sup. 
Ct.  173,  175,  29  L.  Bd.  480.  thus : 

"A  contract  of  guaranty.  like  every  other  con- 
tract, can  only  be  mado  by  the  mutual  assent  of 
the  parties.  If  the  guaranty  is  signed  by  the 
guarantor  at  the  request  of  the  other  party,  or 
if  the  latter's  agreement  to  Hccept  is  contempo- 
raneous with  the  guaranty,  or  if  the  receipt  from 
him  of  a  valuable  consideration,  however  small, 
ia  acknowledged  in  the  guaranty,  the  mutual  as- 
sent is  proved,  and  the  delivery  of  the  guaranty 
to  him  or  for  his  use  completes  the  contract. 
But  if  the  guaranty  is  signed  by  the  guarantor 
without  any  previous  request  of  the  other  party, 
and  in  his  absence,  for  no  consideration  moving 
between  them,  except  future  advances  to  be 
made  to  the  principal  debtor,  the  guaranty  is  in 
legal  effect  an  offer  or  proposal  on  the  part  of 
the  guarantor,  needing  an  acceptance  by  the  oth- 
er party  to  complete  the  contract." 

Counsel  for  appellant  urges  upon  our  at- 
tention, with  special  force,  the  cases  of  Da- 
vis T.  Wells.  104  U.  S.  159,  26  L.  Kd.  686,  and 
V.  S.  FldeUty  Co.  v.  Rlefler,  239  U.  S.  17, 
36  Sup.  Ct  12,  CO  L.  Ed.  121,  contending  that 
they  support  the  theory  that  the  Instrument 
In  question  is  a  requested  guaranty  which 
obviates  proof  of  acceptance,  and  that  it  is 
an  absolute  guaranty  assuming  an  obligation 
in  present  words  and,  as  such,  requires  no 
notice  of  acceptance.  The  first  of  the.se  cases 
is  an  action  upon  an  instrument  in  writing 
which  reads  thus: 

"For  and  in  consideration  of  one  dollar  to  us 
in  hand  paid  by  Wells  Fargo  &  Co.  (the  receipt 
of  which  is  hereby  acknowlodged),  we  hereby 
guarantee  unto  them,  the  said  Wells  Fargo  & 


Co.,  unconditionaily  at  aU  iime$,  any  indebted- 
ness  of  Gordon  &  Co.,"  etc. 

And  the  opinion  holds  that  the  acknowledg- 
ment of  the  receipt  of  $1  is  conclusive  evi- 
dence of  acceptance.  It  is  also  held  that 
the  words  of  the  Instrument  which  we  have 
italicized  constitutes  a  waiver  of  notice  of 
uccejitauce.  From  page  166  of  104  D.  S.  (2C 
I..  Kd.  CS(i)  of  the  same  opinion  we  quote  as 
follows : 

"If  the  guaranty  is  made  at  the  request  of  the 
grnrantee,  it  then  becomes  the  answer  of  the 
giinriintor  to  a  proposal  made  to  him.  and  its 
delivery  to  or  for  the  use  of  the  guarantee  com- 
pletes the  communicntion  between  them  and  con- 
stitutes a  contract." 

In  the  present  ca.se.  however,  the  record 
ia  KJleut  as  to  any  request  made  to  the  defend- 
ant by  plaintiffs  or  any  communication  be- 
tween hini  and  plaintiffs.  The  request  was 
made  to  the  'debtor,  and  the  writing  was  de- 
livered by  him  to  the  plaintiffs.  The  case  of 
the  U.  S.  FldeUty  Co.  v.  Rlefler,  2.S9  D.  S.  17, 
30  Sup.  Ct  12,  60  I...  Ed.  121,  is  one  in  which 
the  guaranty  was  an  Indemnity  bond  under 
seal,  and  the  opinion  holds  that  a  bond  nn- 
der  seal  carries  Its  complete  obligation  witb 
the  paper,  and  if  It  Is  In  fact  accepted  by  tlie 
obligee,  notice  of  such  -acceptance  is  not 
necessary.  It  Is  urged  that  the  son  In  d^rer- 
ing  the  guaranty  to  plaintiffs  acted  as  the 
agent  of  his  father.  There  is  nothing  In  the 
record  from  which  such  a  conclusion  can  be 
reacheU.  In  Duncan  &  Shumate  v.  Heli», 
IS  S.  Car.  94,  96,  defendant  wrote  a,  letter  to 
a  creditor  of  his  sister  asking  for  delay  In 
enforcing  payment  of  her  debt  and  agreeing 
to  see  that  the  debt  was  paid.  The  letter 
was  delivered  to  the  creditor  by  the  sister, 
and  In  regard  to  the  same  contention  the 
court  there  says: 

"It  is  argued  here  that,  even  if  notice  to  the 
appellant  that  bis  offer  to  guarantee  would  be 
accepted  was  necessary,  such  notice  was  in 
fact  given  to  the  appellant  through  his  asent, 
Elizabeth  Heller.  A  sufficient  answer  to  this  is 
that  there  is  no  evidence  whatever  that  she  was 
the  agent  of  the  appellant.  The  mere  fact  that 
she  carried  the  letter  to  the  plaintiffs  cannot  be 
sufficient  to  make  her  the  agent  of  the  appellant, 
for,  if  so,  in  most,  if  not  all,  cases  the  rule  which 
requires  notice  of  the  acceptance  of  the  guaran- 
ty would  be  evaded,  as  the  principal  debtor  ordi- 
narily delivers  the  letter  of  guaranty  to  the  per- 
son to  whom  it  is  addressed,  and  be,  of  course, 
knows  whether  the  guaranty  is  accepted  and  act- 
ed upon.  If,  therefore,  the  mere  fact  that  he 
carries  the  letter  is  sufficient  to  constitnte  him 
the  agent  of  the  guarantor,  so  that  his  knowledge 
will  be  imputed  to  the  guarantor  also,  then  the 
rule  which  requires  notice  to  the  guarantor,  and 
which  is  solely  for  his  benefit,  so  as  to  enable  him 
to  take  such  steps  as  he  may  deem  necessary 
to  indemnify  himself  against  the  risk  which  be 
has  assumed,  becomes  practically  nugatory." 

We  conclude  that  the  Judgment  of  nonsuit 
was  properly  granted,  and  is  therefore  af- 
firmed. 

McERIDE,  O.  J.,  and  BURNETT  and 
HARRIS,  JJ.,  concur. 
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(85  Or.  4S5) 

COLBY  et  al.  t.  CFTT  OF  MEDFORD  et  al. 
(Supreme  Court  of  Oregon.    Sept.  19,  1917.) 

1.  Statutes  ©=40— Enactirg  Gi^ttbeb— Con- 
stitution ai.  Law. 

Under  the  Constitution  of  Oregon  (article  4. 
{  1).  declaring  that  "the  style  of  all  bills  shall 
be"  of  a  prescribed  form,  a  statnte  must  contain 
an  enacting  clause. 

2.  MoNICTPAi  COBPOKATIONS  ^=>105  —  OBDI- 

NANCE8— Passage— Form. 
A  substantial  compliance  with  a  charter  re- 
qairement  as  to  the  form  of  ordinances  is  sutB- 
cient 

3.  Municipal  Corporations  €=4«.  108  — 
Ordinances  —  Ciiabteb  Amendments  — 
Form  —  CoNSTmrrioNAi,  Law  —  Enacting 
Clauses. 

Const,  art.  4,  {  1,  declaring  that  "the  «t.vle 
of  all  bills  shall  be:  'Be  it  enacted  by  the  peo- 
ple of  the  state,'  etc.,"  does  not  apply  to  munici- 
pal ordinances  or  charter  amendments  initiated 
and  adopted  by  the  legal  voters  of  a  city. 

4.  Municipal  Corporations  ®=3l05  —  Char- 
ters —  General  and  Special  Acts  —  Ordi- 
nances—Form. 

L.  O.  L.  {  3224,  relating  to  forms  of  ordi- 
nances, being  one  of  the  sections  of  a  general  in- 
corporation act,  does  not  apply  to  a  city  incor- 
porated nnder  a  special  act. 

6.   MUNICIPjLL  COBPOSATIONB  ®=»4e  —  "OBDI- 

WANCEs"  —  Charters  —  Amendments  — 

Enacting  Glauses. 
A  section  of  a  charter,  providing  that  all 
"ordinances'*  shall  contain  an  enacting  clause, 
which  was  in  the  charter  before  the  initiative 
power  to  amend  the  charter  was  given  to  the 
TOters  of  a  city,  does  not  apply  to  amendments 
to  the  charter, 

6.  Municipal  Cobpobations  ®=>4<>  —  Char- 
ter Amendments— "All  Measures." 

Tlie  term  "all  measures,"  in  a  section  of  a 
city  ordinance  requiring  enacting  clauses,  held 
to  apply  to  amendments  to  the  charter,  whether 
Initiated  by  the  people  or  submitted  by  the  coun- 
ciL 

7.  Municipal  Corporations  <&=»46  —  Initia- 
tive AND  Reeerendum— Elections— Enact- 
ing Clause. 

Where  an  ordinance  requiring  an  enacting 
clause  to  charter  amendments  was  in  effect  at 
the  time  of  the  initiative  petition,  indorsement  by 
the  council,  and  publication  of  a  proposed  char- 
ter amendment,  but  such  ordinance  was  amend- 
ed the  day  before  the  election,  making  an  enact- 
ing clause  unnecessary,  the  charter  amendment 
was  legally  adopted,  though  it  contained  no  en- 
acting clause;  the  election  being  the  vitalizin;; 
act,  and  all  going  before  heiug  mere  formality 
and  preparation. 

8.  Municipal  Corporations  <S=>105  —  Ordi- 
nance-Passage— Enacting  Clause. 

Id  the  absence  of  an  ordinance,  statute,  or 
Constitution  prescribing  it,  an  enacting  clause  is 
not  necessary  in  the  passage  of  an  ordinance. 

9.  Municipal  Corporations  <8=>108— Initia- 
tive AND  Referendum  —  Procedure  —  Con- 
stitutional AND  Legislative  Acts. 

L.  O.  L.  }  3482,  provi-litig  that  00  days 
elapse  between  petition  and  election  on  an  initia- 
tive measure,  has  no  application  to  towns  or 
cities  that  have  prescribed  their  own  procedure, 
under  Const,  art.  4,  $  la,  empowering  a  city  or 
town,  to  provide  its  own  method,  and  an  ordi- 
nance requiring  but  30  days  is  valid. 

10.  Municipal  Corporations  <8=946— Initia- ' 
TivE  AND  Referendum— Ordinances— Pro- 
cedure. 

Where  a  city  ordinance  provided  that  the 
council,  if  it  disapproved  an  initintive  proposed 
nmendment  to  the  charter,  could  propose  a  com- 


peting amendment  to  submit  at  tlie  same  elec- 
tion, the  voters  could  also  submit  such  an  amend- 
ment, though  nothing  was  said  about  the  voters 
.submitting  a  competing  amendment. 

11.  Municipal  Corporations  ®=3l08— Initi- 
ative AND  Referendum— "Proposed  bt  tiib 
Council"— "Proposed  bt  Initiative  Psn- 

TION." 

Although  a  city  council  caused  ■  certain 
measure  to  be  prepared,  but  the  les:al  voters  pe- 
titioned for  the  measure,  the  measure  wns  "pro- 
posed by  initiative  petition."  anil  not  "proposed 
by  the  council,"  within  the  nictinini;  of  an  ordi- 
nance providing  that  such  mcnsure.s  could  be 
proposed  by  the  council  or  by  initiative  petition. 

12.  Municipal  Corporations  <3=»011— Bonds 
—Special  Assessments. 

U  O.  L.  iS  3245-3253.  providing  that  cer- 
tain special  assessments  can  be  bonded,  do  not 
include  bonds  for  water  mains. 

13.  Constitutiowal  Law  <=3l27  —  Oruga- 
tion  of  Contracts— Amendme.vt  of  Chas- 
ter. 

Const,  n.  S.  art  1,  I  10,  prohibiting  a  state 
from  enacting  any  law  impairing  the  obligation 
of  contracts,  applies  to  cities  and  towns,  where 
they  amend  their  own  charters,  as  they  are 
only  agencies  of  the  state,  having  only  the  pow- 
ers which  the  state  has  delegated  to  them. 

14.  Constitutional  Law  «=3ll3— Imfaisinb 
Obligation  of  '"Contract." 

The  term  "contract."  as  used  In  Const.  TJ.  8. 
art.  1,  I  10,  is  given  its  ordinary  meaning,  and 
means  a  voluntary  agreement  of  minds,  upon  ■ 
sufficient  consideration,  to  do  or  not  to  do  cer- 
tain things,  and  embraces  and  includes  all  those 
laws  which  exist  at  the  time  and  place  where 
the  contract  is  executed  and  where  it  is  to  he 
performed,  and  affect  the  validity,  construction, 
discharge,  and  enforcement  of  the  contract. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Scries,  Contract] 

15.  Constitutional  Law  €=9113  —  "Obliga- 
tion OF  Contract"  —  "Impairing  Obliga- 

TIOX   OF   CoNIKACT." 

The  "olili?ation  of  a  contract"  is  the  law  or 
duty  which  binds  the  parties  to  perform  their 
agreement,  which  depends  upon  the  laws  in  ex- 
istence whep  the  contract  is  made;  hence,  if  the 
duty  to  perform  is  lessened,  and  either  party  is 
deprived  of  the  benefit  of  his  contract,  or  new 
conditions  imposed,  adding  new  duties,  either  by 
the  repeal  or  passage  of  a  statute  the  obliga- 
tion of  the  contract  is  "impaired,"'  within  the 
meaning  of  Const  U.  S.  art  1,  i  10;  but  this 
docs  not  prohibit  a  change  in  the  remedy,  it 
the  new  remedy  is  as  substantial  as  the  other. 

rRd.  Note.- For  other  definitions,  see  Words 
and  Phrases,  First  and  .Second  Series,  Ohlieation 
of  Contract ;   Impairing  Obligation  of  Contract.] 

16.  Municipal  Corporations  €=>127  —  Im- 
provements—"Contract" — "Impairing  Ob- 
ligation of  Contract." 

Where,  under  L.  O.  L.  §§  3245-3253,  a  prop- 
erty owner  takes  the  privilege  of  paying  a  spe- 
cial assessment  in  installments  and  waives  all 
irregularities  as  provided  therein,  there  is  a  "con- 
tract," and  an  amendment,  changing  the  num- 
ber and  amounts  of  the  installments  without  the 
consent  of  the  owner,  is  invalid,  as  "impairing 
the  obligation  of  a  contract,"  within  the  mean- 
ing of  Const.  U.  S.  art.  1,  S  10,  and  it  Is  no  de- 
fense that  the  change  is  advantageous  to  the 
owner. 

17.  Municipal  Corporations  ®=>127  —  As- 
SEssMENTS— "Contract"— "Impairing  Obli- 
gation OF  Contract"- Taxation. 

Where,  under  L.  O.  L.  Hit  .324i>-32,">3.  a  prop- 
erty owner  takes  the  privilege  of  paying  o  spe- 
cial assessment  in  installments,  and  "waives  all 
irregularities    as    providc<l    therein,    there    is   t 
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"contrnct";  but  an  amendment  to  the  charter 
which  increases  the  penalties  upon  delinquency 
does  not  "impair'  its  obligations,  laws  prescrib- 
iuK  procedure  and  method  of  collecting  delin- 
quent nsse^sments  bring  hut  remedies,  and  not 
contracts."  within  the  meaning  of  Const.  U.  S. 
art.  1,  {  10. 

18.  Municipal  Corpobationb  «=>442  —  Con- 
TRACT8— "Taxation." 

The  power  to  assess  for  special  benefits  is 
embraced  in  tlie  power  of  taxation  ;  and  wlien  it 
is  alleged  that  a  city  has  surrendered  by  force 
of  contracts  any  part  of  its  sovereign  power  to  j 
tax,  the  agreement  must  be  clearly  manifested. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Scries,  Taxa- 
tion.] 

19.  Taxation  «=>528  —  "Intebest"  —  "Pen- 
alty." 

Interest,  when  charged  on  a  delinquent  tax, 
is  a  penalty  to  insure  prompt  payment,  and  is 
not  a  consideration  for  the  forbearance  of  mon- 
ey, or  a  part  of  the  tax. 

[Kd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Interest; 
Penalty.] 

20.  Municipal  Corpobations  ^=>527  —  As- 
Brs.<«MENTs— Delinquency— Sale— Wno  mat 
But. 

It  is  competent  to  authorize  a  city  to  pur- 
chase land,  in  the  absence  of  bidders  iit  a  delin- 
quent assessment  sale,  even  though  the  legisla- 
tion conferring  the  authority  is  enacted  afrer 
an  asses-sment  is  made  and  before  the  sale  for 
delinquency. 

21.  Municipal  Corporations  9=9519(5)  — 
Power  to  Assess — Waiver  ov  Liens. 

Where  a  city  foils  to  enforce  payment  of 
special  benefit  assessments,  and  levies  a  general 
tax  to  pay  interest  oo  the  bonds  for  such  im- 
provements, it  does  not  waive  its  lien  on  the 
property. 

2Z  Municipal  Corporations  9=»0n  —  Spe- 
cial Benefit  Assessment  Bonds  —  Liabil- 

ITT. 

I*  O.  L.  SS  .^245-.325.3,  providing  for  the  is- 
suance of  bonds  to  cover  special  benefit  assess- 
ments, contemplates  that  such  bonds  shall  be 
regarded  as  linbilities  of  the  city,  which  the  city 
must  pay.  without  regard  to  whether  the  assess- 
ments have  been  or  can  be  collected. 

23.  Municipal  Corporations  €=>064  —  Spe- 
cial Benefits— Bonds— Taxation. 

A  general  tax  by  a  city  to  pay  interest  on 
bonds  issued  to  cover  specinl  benefit  assessments, 
under  L.  O.  I/.  ${  .3245-3253.  held  not  invalid; 
the  bonds  being  a  debt  of  the  city. 

24.  Municipal  Corporations  ®=>i518(l)  — 
Taxation— Assessments— Payment  of  In- 
terest. 

Where  a  general  tax  was  levied  by  a  city  to 
pay  interest  on  bonds  issued  to  cover  special 
benefit  assessments,  under  L.  O.  L.  !|§  324!>- 
3253,  the  refusal  of  the  city  to  accept  the  tender 
by  a  property  owner  of  the  assessments  without 
interest  wcs  proner. 

25.  Municipal  Corpobations  «=»04— Consti- 
tutional AND  Statutory  Provisions. 

The  amendments  in  Const,  art.  4,  §  la.  pro- 
viding for  initiative  and  referendum,  and  article 
11,  §  2.  relating  to  incorporation  of  municipali- 
ties, have  not  shorn  the  Legislature  of  power 
to  enact  general  laws  concerning  cities  and 
towns. 

20.  Municipal  Corporations  ®=u22  —  Spe- 
cial Benefit  Assessments— Statutes. 

L.  O.  L.  tS  3245-3253,  providing  that  own- 
ers of  property  may  postpone  payment  of  assess- 
ments by  dividing  them  into  installments,  ap- 
plies to  every  incorporated  town  and  city,  and 
although  a  city  can  legislate  concurrently  on  the 


same  subject,  it  cannot  compel  an  owner  to  ac- 
cept its  plan. 

27.  Municipal  CoRPonATioNS  «=»488,  489(5) 
—  Paving  —  Pbocedube  —  Notice  —  Pro- 
test— Laches. 

Where  a  city  council  at  different  times 
passed  resolutions  of  intention  to  pave  two  parts 
of  a  street,  in  which  there  were  defects  in  pub- 
lication and  posting,  but  afterwards  passed  a 
resolution  of  intvntion  to  pave  the  whole  includ- 
ed parts  of  the  street,  with  proper  notice  and 
publiratinn,  the  council  having  unlimite<l  power 
to  contract,  except  that  proper  notice  should  be 
given  of  the  assessments  and  intention  to  pave, 
and  a  chance  given  for  protest,  such  defective 
rosolutious  cannot  invalidate  the  improvement 
and  assessment  proceedings  as  to  a  property 
owner  who  did  not  protest  at  the  time  and  wait- 
ed six  years  before  protesting. 

28.  Municipal  Corpokations  €=s>444  —  Im- 
provements— Records. 

The  words  "whereas,  no  protests  were  re- 
ceived," in  a  resolution  ordering  paving,  and  '^o 
protests  having  been  filed,"  in  the  assessment 
ordinance,  is  a  sufficient  showing  as  to  the  ques- 
tion of  protests  after  six  years. 
20.  Municipal  Corporations  ®=»522  —  Spe- 
cial Benefit  Assessments— Bonds. 
Tnder  L.  O.  L.  $S  3245-.H253,  relating  to 
bonding  cities,  and  providing  that  no  application 
to  pay  assessments  in  installments  shall  be  re- 
ceived if  the  amount  of  the  assessment,  with  any 
l)reviotis  unpaid  assessment,  "shall  equal  or  ex- 
cpcmI  the  valuation  of  said  property,  as  shown  by 
the  last  tax  roll."  it  is  immaterial  that  the  actual 
value  is  less  than  the  assessment. 

30.  Municipal  Corporations  9=»4S4{2)— Im- 
provements —  Assessments  —  Amount  — 
Conclusiveness. 

W^here  no  fraud  is  alleged,  and  the  owner  ad- 
mits some  benefit  from  an  improvement,  a  find- 
ing by  the  city  council  "that  the  special  anA  pe- 
culiar benefit  accruing  upon  each  lot  •  •  • 
and  in  just  proportion  to  benefits"  was  the 
amount  so  assessed  is  conclusive. 

31.  Municipal  Corporations  «=»469(1)  — 
Paving— Front  Foot  Rule- Validity. 

The  front  foot  rule  of  assessment  for  paving 
is  valid. 

32.  Municipal  Corporations  «=>413(2)  — 
Paving  —  Street  Intebsection  —  Special 
Assessments — Discretion  of  Council. 

\VIiere  it  is  discretionary  with  a  city  council 
to  include  or  exclude  the  cost  of  intersections 
when  making  paving  assessments,  it  cannot  be 
prevented  from  levying  special  assessments  for 
an  improvement,  even  though  it  has  in  the  past 
paid  for  the  same  kind  of  improvement  by  gen- 
eral taxatiou. 

Department  1.  Appeal  from  Circuit  Court, 
Jackson  County ;  P.  M.  Calkins,  Judge. 

Separate  complaints  In  one  suit  by  Charles 
D.  Colby  and  William  Stalley  against  the  City 
of  Medford,  its  Mayor,  Councllmen,  Recorder, 
and  Treasurer.  Decree  for  the  defendants, 
and  plaintitTs  appeal.  Reversed  as  to  Colby, 
and  aflirued  as  to  Stailey. 

This  suit  was  commenced  against  the  city 
of  Medford.  Its  mayor,  councUmen,  record- 
er, and  treasurer,  by  Charles  D.  Colby,  who 
is  not  only  making  certain  contentions  be- 
cause of  the  methods  previously  pursued  by 
the  city  in  raising  moneys  with  which  to  pay 
the  Interest  on  the  Iwnded  Indebtedness  for 
Improvements,  the  expense  of  which  had  been 
charged  to  abutting  property  by  levying  spe- 
cial benefit  assessments,  but  he  Is  also  attack- 
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Ing  an  alleged  charter  amendment,  known 
as  tbe  "Hanson  plan,"  which  was  designed 
to  enable  the  city  to  refund  all  Its  bonded  and 
other  Indebtedness  for  paving,  sewers,  and 
water  mains.  After  Colby  had  filed  his  com- 
plaint, and  with  the  consent  of  all  parties, 
William  Stailey  filed  a  separate  complaint 
In  this  suit  against  the  same  parties  who  had 
boen  named  as  defendants  in  the  Colhy  com- 
plaint; and  hence  this  proceeding  really  in- 
volves two  suits,  which  for  convenience  have 
been  consolidated  into  one  suit.  The  as- 
sault made  by  the  Stailey  complaint  Is  eepe- 
dally  directed  against  the  special  benefit  as- 
sessments which  the  city  levied  on  abutting 
property,  while  the  Colby  complaint  admits 
the  regularity  of  all  the  Improvement  pro- 
ceedings, as  well  as  the  validity  of  all  the 
original  special  benefit  assessments.  No  evi- 
dence was  offered  by  any  of  the  parties  in 
the  circuit  court,  and  the  suit  was  tried  and 
decided  on  such  admissions  as  are  found  in 
the  pleadings,  together  with  certain  admis- 
sions contained  in  a  written  stipulation  en- 
tered into  by  the'  parties  concerning  the  facts 
and  the  issues.  While  most  of  the  facts  are 
either  admitted  in  the  pleadings  or  agreed 
upon  in  tbe  stipulation,  tliere  are  yet  some 
confiicting  allegations  which  the  parues  were 
unable  to  reconcile. 

We  can  more  readily  understand  the  nature 
of  this  complicated  controversy  if  we  tlrst 
look  to  the  voluminous  pleadings  and  ex- 
tract from  them  and  the  stipulation  a  con- 
densed statement  of  tbe  transactions  which 
brought  about  the  conditions  existing  in  the 
latter  part  of  1916,  at  which  time  it  was 
deemed  advisable  to  submit  some  method  to 
tbe  legal  voters  for  refunding  part  or  all  of 
the  indebtedness  of  the  city;  and  then  it 
will  be  appropriate  to  notice  the  provisions 
of  two  different  methods  which  were  devised 
and  submitted  to  the  legal  voters,  one  being 
known  as  the  "Medynskl  plan"  and  the  other 
as  the  "Hanson  plan."  After  referring  to  the 
causes  which  produced  the  conditions  found 
to  exist  in  1916,  and  explaining  the  provisions 
of  the  Medynskl  and  Hanson  plans,  attention 
can  be  directed  to  such  facts  as  particularly 
affect  Colby,  and  then  to  those  tacts  which 
form  tbe  basis  of  the  contentions  made  by 
Stailey. 

Commencing  with  the  year  1907,  and  end- 
ing with  the  year  1913,  the  city  of  Medford 
made  extensive  Improvements.  Streets  were 
paved,  sewers  were  constructed,  and  water 
mains  were  laid.  The  city  levied  special  ben- 
efit assessments  against  the  abutting  proper- 
ly for  the  purpose  of  raising  funds  to  p&y  for 
these  improvements.  The  expense  of  the 
pavement,  sewers,  and  water  mains  aggre- 
gated a  large  su'm,  and  the  cost  of  the  paving 
alone  was  approximately  $1,000,000.  After 
receiving  notice  of  the  special  assessments 
levied  against  their  property  for  paving  and 
sevt«r8,  most  of  the  abutting  property  owners 
made  application  under  the  statute,  common- 
ly known  as  the  "Bancroft  bonding  act"  (U 


O.  li.  SS  3245-3233X  to  pay  their  assessments 
in  10  annual  Installments ;  and  then  the  city 
issued  bonds  as  provided  by  the  Bancroft 
bonding  act.  The  charter  contains  provi- 
sions which  are  modeled  after  the  Bancroft 
bonding  act  and  enable  the  owner  of  abutting 
property  to  pay  an  assessment,  levied  on  bis 
property  for  the  laying  of  water  mains,  in  In- 
stallments by  filing  an  application  with  the 
city,  and  the  city  can  then  Issue  bonds  in  an 
amount  equal  to  such  an  assessment ;  and  al- 
though it  is  not  in  terms  alleged  In  the  plead- 
ings that  applications  were  so  made  under 
the  charter,  it  is  nevertheless  a  fair  infer- 
ence to  say  that  many  of  the  owners  of  prop- 
erty assessed  for  water  mains  applied  for  and 
were  granted  the  right  to  pay  their  water 
main  assessments  in  Installments.  While  the 
parties  were  unable  to  agree  upon  the  num- 
ber, yet  they  do  agree  that  some  of  tbe  abut- 
ting property  owners  neither  paid  their  as- 
ses.sments  nor  brought  themselves  within  the 
Bancroft  bonding  act.  In  some  instances, 
where  the  property  owner  had  not  applied 
for  the  right  to  pay  his  assessment  in  Install- 
ments, the  city  continued  the  assessment  on 
the  lien  docket  without  attempting  to  enforce 
collection.  Some  of  the  abutting  property 
against  which  special  assessments  were  lev- 
ied was  not  worth  as  much  as  the  amount  of 
the  assessment,  either  before  or  after  the 
street  Improvement  was  completed,  although 
the  special  benefit  assessment  was  less  than' 
the  valuation  of  the  property  as  shown  by  the 
last  tax  roll  of  the  county.  The  assessed  val- 
uation appearing  on  the  county  tax  roll  was 
always  greater  than  the  amount  of  the  spe- 
cial assessment  on  a  lot,  but  tbe  real  value 
of  a  given  lot  was  in  some  instances  less  than 
the  amount  of  the  special  assessment  imposed 
upon  such  lot  for  a  street  improvement. 
With  the  opening  of  the  year  1914,  many  of 
tbe  property  owners  began  to  discuss  and 
question  the  validity  and  amount  of  tbe  as- 
sessments levied  against  their  property  for 
the  various  improvements,  with  the  result 
that,  in  addition  to  those  who  Iiad  neither 
paid  thdr  assessments  in  full  when  due,  nor 
applied  for  the  privilege  of  paying  in  install- 
ments, many  property  owners  who  had 
brought  themselves  under  the  Bancroft  bond- 
ing act  refused  to  pay  the  installments  that 
matured  in  the  years  1914,  1915,  and  1916. 
The  bonds  which  the  city  liad  Issued  under 
the  Bancroft  bonding  act  carried  interest, 
and  this  interest  was  payable  semiannually. 
Because  of  the  failure  of  some  of  those  who 
had  not  brought  themselves  within  tbe  Ban- 
croft bonding  act  to  pay  the  whole  of  their 
assessments  when  due,  and  on  account  of  the 
refusal  of  many  of  the  pnqierty  owners  who 
liad  come  under  the  Bancroft  bonding  act 
to  pay  the  annual  installments,  principal  and 
interest,  there  were  no  moneys  in  the  treasu- 
ry with  which  to  pay  the  interest  due  each 
year  on  the  bonds  which  had  been  issued  un- 
der the  Bancroft  bonding  act;  and  it  there- 
fore became  necessary  for  tbe  city  to  take 
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some  steps  to  raise  enough  money  to  satisfy 
the  Interest.  Instead  of  exercising  the  pow- 
er given  to  It  by  Its  charter,  and  enforcing 
the  collection  of  delinquent  assessments  by 
selling  the  property  charged  with  the  assess- 
ment, the  city  resorted  to  general  taxation; 
and  in  each  of  the  years  1914,  1915,  and  1016 
a  tax  was  levied  on  all  the  taxable  property 
In  Medford  for  the  purpose  of  raising  money 
with  which  to  pay  Interest  on  the  outstanding 
bonds.  By  October,  1916,  the  city  had  be- 
come Indebted  in  large  sums.  A  imrtion  was 
for  the  general  expenses  of  the  city,  and  was 
represented  by  outstanding  warrants;  a  part 
was  for  water  mains,  and  was  represented  by 
water  main  bonds  Issued  by  authority  of  the 
charter ;  and  the  remainder  of  the  Indebted- 
ness was  for  street  improvements  and  sewers, 
and  In  the  main  was  represented  by  bonds  is- 
sued under  the  provisions  of  the  Bancroft 
bonding  act  This  was  the  condition  of  the 
finances  of  the  city  when,  on  October  3,  1910, 
the  Medyuskl  plan  was  submitted,  and  on 
December  10,  1916,  the  Hanson  plan  was  sub- 
mitted for  approval  or  rejection  by  the  voters 
at  an  election  to  be  held  on  January  0,  1917. 

Each  plan  was  a  refunding  plan,  although 
one  proposed  to  refund  more  of  the  Indebted- 
ness than  the  other.  The  Medynskl  plan  was 
designed  to  refund  the  paving  indebtedness 
only,  while  tlie  Hanson  plan  proposes  to  re- 
fund all  the  existing  indebtedness  Incurred  in 
the  Improvement  of  streets  and  In  laying 
sewers  and  water  mains.  The  two  plans  are 
different  In  other  respects.  The  Medynski 
plan  relies  entirely  upon  general  taxation  to 
pay  the  indebtedness;  but  the  Hanson  plan 
looks  primarily  to  the  abutting  property  for 
the  funds. 

The  Medyruki  Plan. — This  plan  proposed 
te  declare  street  improvements  public  neces- 
sities, to  release  all  property  from  the  liens 
of  assessments  for  street  Improvements,  and 
to  reimburse  property  owners  who  had  made 
any  payments  on  assessments  for  street  ln> 
provements.  It  provides  that  the  city  shall 
assume  all  indebtedness  for  street  improve- 
ments and  refund  the  debt  by  the  issuance  of 
bonds;  that  the. city  shall  pay  the  indebted- 
ness for  street  improvements  by  levying  a 
tax  on  all  taxable  property  within  the  mu- 
uicipality;  and  that  the  time  for  the  ulti- 
mate payment  of  the  indebtedness  shall  be 
extended,  by  dividing  the  debt  into  15  equal 
payments,  to  run  for  a  period  of  20  years, 
with  interest,  the  interest  to  be  paid  annually 
during  the  lirst  5  years,  and  the  payments  on 
the  principal  to  commence  in  the  sixth  year. 

The  Hanson  Plan. — This  alleged  charter 
amendment  is  entitled: 

"An  act  to  amend  the  charter  of  the  city  of 
Medford,  by  adding  thereto  a  new  chapter,  to 
be  known  as  chapter  14,  cuusisting  of  sectious 
139  to  170,  both  inclusive,  relating  to  special 
assessments  for  local  improvements  for  pavins 
and  otherwise  including  sewers  and  water  mains 
heretofore  levied  and  assessed,  providing  for  the 
collection  thereof  and  the  enforcement  of  such 
liens  and  assessments  and  the  issuance  and  sale 
of  refunding  bonds  therefor,  to  read  as  follows." 


The  opening  section  reads  thus: 
"All  unpaid  assessments  heretofore  levied  and 
assessed  for  street  improvements  by  paving  or 
otherwise,  including  sewers  and  water  mains, 
whether  bonded  under  the  provisions  of  the 
laws  of  th.e  state  of  Oregon  or  the  city  charter 
of  the  city  of  Medford,  or  not  bonded,  sliall  be 
collected  and  collections  of  such  liens  enforced 
as  in  this  act  provided.  The  city  council  shall 
by  ordinance  6x  a  date  when  all  such  unpaid 
assessments  with  interest  thereon  to  such  date 
may  be  paid  in  whole  or  in  part,  notice  whereof 
shall  be  given  as  herein  provided.  The  amount 
of  principal  and  interest  of  such  assessments  re- 
maming  unpaid  at  the  expiration  of  such  date 
shall  constitute  an  unpaid  balance  which,  with 
interest  thereon  at  the  rate  expressed  in  the 
refauding  bonds  in  this  act  provided  for,  shall 
be  payable  in  thirteen  (13)  years  from  and  after 
sHcn  date  during  each  of  the  first  three  years  of 
which  only  interest  upon  such  unpaid  balance 
must  be  paid,  and  during  each  of  the  last  ten 
years  of  which  period  there  shall  he  payable  one 
tenth  of  such  unpaid  balance  with  interest  at 
the  bond  rate  upon  the  whole  unpaid  snm.  In 
addition  to  the  annual  nayments  herein  requir- 
ed, the  option  is  accorded  to  pay  at  the  time 
of  each  annual  payment,  one  or  more  tenths  of 
the  unpaid  balance,  but  any  such  optional  pay- 
ment shall  be-considered  as  payment  of  the  Fast 
maturing  installment  or  installments  as  the  case 
may  be:  I'rovided,  that  the  city  council  may 
by  ordinance  provide^  for  semi-annual  paymtmts 
of  interest  and  principal." 

Subsequent  sections  provide  for  transfer- 
ring all  special  assessments  previously  made 
to  a  lien  docket,  which  is  called  the  "consol- 
idated lien  docket."  The  city  council  is  re- 
quired by  ordinance  to  create  a  consolidated 
improvement  district,  comprising  street,  sew- 
er, and  water  main  improvements,  where  any 
special  assessments  remain  unpaid.  The 
consolidated  lien  docket  is  placed  in  the 
hands  of  the  city  treasurer  for  collection, 
and  he  is  directed  to  notify  property  owners 
that  they  may  pay  their  unpaid  assessments 
within  the  time  specified  In  the  notice.  If 
a  property  owner  falls"  to  pay  any  such  as- 
sessment witliln  the  period  fixed  by  the  no- 
tice given  by  the  treasurer,  then,  upon  the 
expiration  of  20  additional  days, 
"the  city  council  shall  by  ordinance  authorize 
the  issue  of  the  refunding  improvement  bonds 
of  the  city  in  an  amount  equal  to  the  unpaid 
balance  of  such  assessments,  existing  at  the  ex- 
piration of  the  date  hereinabove  provided  for,  in 
convenient  denominations  not  exceeding  five  hun- 
dred ($500)  dollars  each ;  and  such  bouds  shall 
by  the  terms  thereof  be  payable  on  or  before 
a  date  not  to  exceed  fifteen  (15)  years  from  and 
after  the  date  of  such  bonds  which  latter  date 
ma^  be  fixed  by  resolution  and  be  payable  in 
their  numerical  order  in  gold  coin  of  the  United 
States  and  bear  interest  not  to  exceed  six  (6) 
per  cent,  per  annum  interest  payable  semi- 
annually or  annually,  said  interest  to  be  evi- 
denced by  coupons  attached  to  said  bonds." 

The  city  cotmcil  is  authorized  to  provide 
for  the  sale  of  the  refunding  bonds,  and  the 
money  derived  from  the  sale  pf  these  bonds — 

"shall  be  applied  to  the  redemption  and  payment 
of  the  outstanding  and  unpaid  city  of  Mcdtonl 
improvement  bonds  and  warrants  for  paving, 
sewers,  and  water  mains,  and  to  the  redemption 
and  payment  of  coupons  of  such  bonds  held  by 
the  city  and  representing  moneys  advanced  by  it 
from  taxes  and  otherwise  from  its  various  funds 
by  way  of  loans  to  meet,  from  time  to  time,  ma- 
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turiDK  interest  pajrments  in  bond  fund  districts 
bereinbefore  consolidated." 

If  any  Installment  of  interest  or  principal 
Is  not  paid  when  due  it — 
"shall  tbcretipon  become  delinquent,  and  shall 
bear  a  penalty  of  five  (5  per  cent.)  per  centum 
upon  the  amount  of  such  delinquency,  in  addi- 
tion to  the  liond  rate  upon  the  principal  sum  so 
delinquent." 

The  Hanson  plan  also  contains  elaborate 
provisions  for  tlie  sale  of  property  wliere  any 
installment  is  due  or  an  assessment  bas  be- 
come delinquent;  it  contains  sections  apper- 
taining to  the  redemption  of  property  sold 
for  delinquent  assessments ;  and  it  speaks  of 
reassessments  and  other  subjects  not  noVv 
necessary  to  notice. 

At  ttie  city  election  held  on  January  0, 
1917,  tlie  legal  voters  rejected  the  Medynslii 
plan  and  approved  the  Hanson  plan;  and, 
unless  the  Hanson  plan  Is  adjudged  illegal, 
the  city  will  at  once  proceed  to  execute  all 
the  powers  specified  in  the  measure,  will 
enter  unpaid  assessments  in  the  consolidated 
lien  docket,  give  notices,  sell  bonds,  and  re- 
fund all  the  existing  indebtedness  for  sewers, 
pavement,  and  water  mains,  as  provided  for 
by  the  Hanson  plan. 

Charles  D.  Colby  is  a  legal  voter  and  tax- 
payer of  Medford.  In  1916  he  became  the 
owner  of  lot  3  In  blocic  59,  abutting  on  North 
Grape  street.  Pavement  was  laid  on  this 
street,  and  the  cost  of  the  improvement,  in- 
cluding street  intersections,  was  assessed,  ac- 
conling  to  the  front  foot  rule,  against  the 
abutting  property.  John  M.  Deward  owned 
lot  3  at  the  time  the  pavement  was  laid; 
and,  when  notified  that  an  assessment  of 
$284.50  had  been  levied  agrainst  his  property, 
he  filed  an  application  on  November  17,  1911, 
for  the  privilege  of  paying  the  assessment 
In  Installments,  as  provided  by  the  Bancroft 
bonding  act.  The  installments  were  regular- 
ly paid  until  1914.  After  having  paid  all  the 
taxes  levied  against  bis  property.  Including 
the  general  tax  which  the  city  had  levied  In 
1914  for  the  purpose  of  raising  funds  to  pay 
the  Interest  on  the  outstanding  bonds  which 
had  been  issued  under  the  Bancroft  bonding 
act  Colby  tendered  to  the  city  the  install- 
ment due  on  the  street  assessment  against 
his  property,  less  the  interest.  The  city 
declined  to  accept  the  tender,  claiming  that 
Colby  was  obliged  to  pay  interest  as  well  as 
principal.  Colby  refused  to  pay  more  than 
the  Installment  due  on  the  principal,  claim- 
ing that  he  had  already  paid  the  interest  by 
paying  bis  general  taxes.  Colby  paid  the  tax- 
es levied  against  his  property  during  each  of 
the  years  1914,  1915,  and  1916;  but  he  did 
not  pay  any  installments  on  the  principal  of 
the  street  assessment  levied  on  his  lot 

William  Stailey  has  been  a  taxpayer  of 
Medford  since  1909.  He  owns  six  lots  abut- 
ting on  South  Grape  street.  Lot  6  is  a  corner 
lot,  and  abuts  on  Sixteenth  street  as  well  as 
on  South  Grape  street.  Pavement  was  laid 
on  South  Grape  street,  and  in  1911  the  cost 
of  the  Improvement,  including  street  intersec- 


tions, was  assessed  according  to  the  front 
I  foot  rule  against  the  abutting  property.  An 
I  assessment  of  $256  was  levied  on  each  of  the 
I  six  lots  on  account  of  the  South  Grape  street 
pavement,  and  in  1912  an  additional  1444  was 
charged  against  lot  6  for  its  share  of  the  ex- 
pense incurred  in  paving  Sixteenth  street. 
Although  each  lot  was  assessed  by  the  coun- 
ty assessor  for  more  than  tlie'  amount  of  the 
special  assessment  levied  against  it,  never- 
theless, in  truth,  both  before  ond  aftBr  the 
completion  of  the  improvements,  each  lot 
was  and  now  is  worth  less  than  the  special 
assessment  charged  against  it  Stuiley  did 
not  make  application  for  the  privilege  Of  pay- 
ing his  assessments  In  Installments,  and  con- 
sequently the  full  amount  of  the  assessments 
for  South  Grape  street  became  due  in  1911, 
and  for  Sixteenth  street  in  1912. 

Based  upon  grounds  which  will  be  stated 
and  considered  hereafter,  Colby  prays  for  a 
decree  adjudging  the  Hanson  plan  void  and 
enjoining  the  sale  of  bonds  under  it,  and,  fur- 
ther, that  the  city  be  required  to  accept  the 
principal  of  the  unpaid  assessments  less  the 
Interest  collected  by  general  taxation,  or  else 
that  the  city  be  enjoined  from  collecting  any 
of  the  special  as.sessments  for  street  improve- 
ments and  that  the  municipality  be  compelled 
each  year  to  levy  a  suflicient  millage  tax 
on  all  the  taxable  property  to  meet  the  ma- 
turing Indebtedness. 

The  prayer  of  the  Stailey  complaint  Is  for 
an  annulment  of  the  special  assessments  im- 
posed npon  his  property,  and  that  the  city  be 
required  to  levy  a  suflicient  millage  tax 
against  all  the  taxable  property  to  pay  the 
outstanding  Indebtedness. 

The  trial  court  rendered  a  decree  adverse 
to  the  contentions  made  by  Stailey,  and  also 
decreed  that  the  Hanson  plan  was  invulnera- 
ble to  attack  and  that  it  is  a  valid  amend- 
ment to  the  dty  charter.  The  plaintiffs  ap- 
pealed. 

F.  J.  Newman,  of  Medford,  for  appellants. 
Fred  W.  Mears  &nd  A.  E.'  Reames,  both  of 
Medford  (Howard  A.  Hanson,  of  Seattle, 
Wash.,  on  the  brief),  for  respondents. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  foregoing  detailed  statement 
may  be  summarized  thus:  The  city  had  laid 
sewera,  pavement,  and  water  mains,  and  had 
assessed  the  cost  of  these  improvements  to 
the  abutting  property;  most  of  the  owners 
of  property  assessed  for  sewers  and  pave- 
ment had  made  application  to  pay  their  as- 
sessments as  provided  for  by  the  Bancroft 
bonding  act;  presumably  most  of  the  owners 
of  abutting  property  which  was  charged  with 
the  cost  of  laying  water  mains  had  applied 
for  the  privilege  of  paying  these  assessments 
in  Installments  as  provided  for  by  the  munici- 
pal charter;  some  property  owners,  who  had 
not  applied  for  the  privilege  of  paying  sewer 
and  street  assessments  as  permitted  by  the 
Bancroft  bonding  act,  as  well  as  some  own- 
ei-s  wbo  hr.d  not  secured  permission  to  pay  ^ 

Digitized  by  LjOOQ IC 


192 


167  PACIFIC  REPORTEIl 


(Or. 


water  main  assessments  in  Installments  as 
autborized  by  the  charter,  did  not  pay  their 
assessments  when  they  became  due;  com- 
mencing with  the  year  1914,  many  property 
owners  who  bad  secured  the  right  to  pay 
their  assessments  In  Installments  refused  to 
pay  the  Installments  as  they  matured;  bonds 
bad  been  Issued  under  the  Bancroft  bonding 
act  for  street  and  sewer  improvements  lii  an 
amount  equal  to  the  total  amount  of  the  as- 
sessments brought  within  the  Bancroft  bond- 
ing act;  bonds  had  been  issued  under  the 
provisions  of  the  charter  for  water  mains 
in  an  amount  equal  to  the  total  water  main 
assessments  which  had  been  brought  within 
those  provisions  of  the  charter  which  permit 
the  owner  to  pay  in  installments;  in  1914, 
the  city  owed  a  large  sum  for  pavement,  sew- 
ers, and  water  mains ;  some  of  this  indebted- 
ness had  not  been  transformed  into  bonds, 
but  most  of  it  was  represented  by  Irands 
which  were  then  outstanding,  the  water  main 
bonds  having  been  issued  under  the  city  char- 
ter and  the  sewer  and  paving  bonds  having 
been  issued  under  the  state  law  linown  as 
the  Bancroft  bonding  act;  the  outstanding 
bonds  authorized  by  the  Bancroft  bonding 
act  aggregated  considerably  more  than  $500,- 
000,  and  the  total  paving  indebtedness,  bond- 
ed and  otherwise,  approximated  $1,000,000; 
because  of  a  failure  of  many  of  the  property 
owners  to  pay  their  assessments  when  they 
became  due,  there  was  no  available  money 
in  the  treasury  to  pay  the  outstanding  in- 
debtedness, and  it  therefore  became  neces- 
sary, in  each  of  the  years  1014,  1915,  and 
1916,  to  levy  a  sufficient  general  tax  to  pay 
the  interest  which  matured  annually ;  two 
plans  to  refund  indebtedness  were  devised, 
one  tteing  known  as  the  Medynskl  plan  and 
the  other  as  the  Hanson  plan ;  the  Medynski 
plan  proposed  to  refund  the  paving  indebted- 
ness only,  while  the  Hanson  plan  is  design- 
ed to  refund  the  paving,  sewer,  and  water 
main  indebtedness,  whether  bonded  or  other- 
wise; l>otb  pians  were  submitted  to  the  legal 
voters  at  an  election,  with  the  result  that 
the  Medynski  plan  was  rejected  and  the  Han- 
son plan  approved.  The  defendants  aver  that 
the  Hanson  plan  was  regularly  adopted,  and 
that  it  is  now  a  part  of  the  municipal  char- 
ter; and,  unless  the  Hanson  plan  is  held  to 
be  invalid,  the  city  intends  to  sell  bonds  and 
refund  all  the  sewer,  paving,  and  water  main 
Indebtedness  In  the  manner  prescrit)ed  by 
the  Hanson  plan. 

Colby  does  not  question  the  regularity  of 
any  of  the  improvement  proceedings,  nor  does 
he  assail  the  validity  of  any  of  the  original 
special  assessments;  but  he  does  contend  that 
the  Hanson  plan  was  not  regularly  adopted, 
and  that,  even  though  it  be  assumed  that  it 
was  regularly  adopted.  It  nevertheless  can- 
not be  enforced  against  the  lot  owned  by 
him.  He  contends  that  the  proceedings  were 
irregular  because:  (1)  The  measure  was  at 
all  times  without  an  enacting  clause;  and  (2) 


it  was  a  measure  which  competed  with  the 
Medynski  plan  and  was  not  filed  within  the 
time  prescribed  for  the  filing  of  competitive 
measures.  Colby  says,  too,  that  the  city 
cannot  lawfully  enforce  the  provisions  of 
the  measure,  even  tf  It  should  be  concluded 
that  the  procedure  was  faultless.  He  Insists 
that  the  application  filed  by  Deward  for  the 
right  to  pay  under  the  terms  of  the  Ban- 
croft bonding  act  and  the  acceptance  of  the 
application  by  the  city  created  a  contract, 
the  obligations  of  which  cannot  be  impaired 
by  changes  which  will  be  wrought  by  the 
Hanson  plan.  The  contention  is  that  the  Han- 
son plan  changes  the  time  for  payment,  alters 
the  amount  of  the  installments,  imposes  pen- 
alties not  contemplated  by  the  Bancroft  bond- 
ing act,  and  Increases  the  burdens  upon  the 
Colby  lot  by  enabling  the  city  to  purchase 
property  at  delinquent  assessment  sales  and 
thus  remove  it  from  ta.xatioa  Colby  con- 
cedes that  the  dty  can  pay  for  paving  by 
assessing  the  cost  against  abutting  property, 
or  by  ievj-ing  taxes  on  all  the  taxable  prop- 
erty In  the  city:  but  he  contends  that  the 
city  cannot  do  both.  He  argues  that  when 
taxes  were  levied  on  all  the  taxable  property 
In  1914,  1915,  and  1916,  and  paid  by  the  own- 
ers of  the  property  taxed,  the  levy  and  pay- 
ment of  such  taxes  operated  as  an  election 
by  the  city,  consented  to  by  the  property  own- 
ers, to  pay  for  the  Improvements  with  taxes 
collected  from  all  the  taxable  property,  and 
that  the  city  should  be  compelled  to  pay  all 
the  paving  indebtedness  by  general  taxation, 
because  it  would  be  inequitable  to  permit  an 
enforcement  of  the  special  assessments. 

Stailey  does  not  admit  that  the  improve- 
ment and  original  assessment  proceedings 
were  regular.  If,  however,  it  is  ruled  that 
the  Improvement  and  assessment  proceedings 
were  valid,  or  are  now  unassailable,  be  ar- 
gues that  to  enforce  the  assessment  against 
his  six  lots:  (1)  Would  be  tantamount  to  con- 
fiscation; (2)  would  result  In  unequal  and 
double  taxation,  (a)  because  his  lots  are 
charged  with  their  share  of  the  expense  of 
paving  the  street  intersections  on  Grape 
street,  and  at  the  same  time  are  taxed  for 
the  expense  of  paving  the  street  intersections 
on  Main  street  and  Oakdale  avenue  where 
the  expense  of  the  street  intersections  was 
not  charged  against  the  abutting  property, 
and  (b)  because  the  city  permitted  many 
property  owners  to  file  applications  under 
and  to  obtain  the  privilege  of  the  Bancroft 
bonding  act  when  their  property  was  worth 
less  than  the  amount  of  the  assessment,  and, 
since  such  property  cannot  be  sold  for  the 
amount  of  the  assessment  against  it,  the  dif- 
ference must  of  necessity  be  collected  by  gen- 
eral taxation,  and  consequently  the  Stailey 
lots  will  be  compelled  to  pay  the  assessments 
imposed  upon  them  and  also  a  part  of  the 
assessments  levied  against  other  property. 

The  measure  known  as  the  Hanson  plan 
was  at  all  times  without  an  enacting  clause. 
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The  Hanson  plan  and  the  Medynski  plan 
were  submitted  at  the  same  election,  and  it  is 
manifest  that  the  former  was  a  competitive 
measure.  It  is  true  that  the  scope  of  the 
Hanson  plan  was  broader  than  that  of  the 
Medynski  plan ;  but  it  is  also  true  that  each 
plan  provided  for  the  refunding  of  the  in- 
debtcdness  Incurred  for  street  pavement.  If 
both  measures  bad  received  a  majority  of  the 
votes,  and  if  the  vote  had  been  exactly  the 
same  for  and  against  each  measure,  all  per- 
sons would  probably  agree  that  as  to  street 
paving  Indebtedness  each  measure  conflicted 
with  the  other,  and  both  could  not  be  ap- 
plied to  the  street  paving  Indebtedness.  If 
A.  conducted  a  grocery  store  on  one .  side, 
and  B.  had  a  combined  grocery  and  bard- 
ware  store  on  the  other  side,  of  the  street,  it 
probably  would  be  difficult  to  convince  either 
that  the  other  was  not  a  competitor  In  the 
grocery  business.  Each  measure  competed 
with  the  other  for  the  votes  of  the  electors, 
and  each  was  a  competitor  of  the  other  on 
the  subject  of  refunding  the  paving  indebt- 
edness. Before  attempting,  however,  to  as- 
certain the  effect  of  the  omission  of  the  en- 
acting clause,  or  to  determine  whether  its 
character  as  a  competitive  measure  prevented 
the  Hanson  plan  from  being  legally  adopted, 
it  will  be  necessary  first  to  refer  to  some 
facts  not  already  mentioned. 

An  initiative  petition  for  the  submission 
of  the  Medynski  plan  to  the  legal  voters  was 
filed  with  the  recorder  on  October  3,  1910. 
This  petition  was  signed  by  a  sufficient  num- 
ber of  qualified  electors  and  in  every  respect 
compiled  with  the  ordinance  regulating  the 
exercise  of  the  power  of  the  initiative  reserv- 
ed to  the  legal  voters  of  cities  and  towns. 
The  recorder  transmitted  the  petition  to  the 
city  council.  Thirty  days  expired  without 
any  action  being  taken  by  the  city  coimdl, 
and  the  recorded  then  took  possession  of  the 
petition  and  regularly  caused  the  Medynski 
plan  to  be  printed  on  the  ballots  as  a  propos- 
ed amendment  to  the  charter,  to  be  rejected 
or  approved  by  the  legal  voters  of  the  city. 
The  council  employed  an  expert  to  Investi- 
gate the  financial  affairs  of  the  municipality. 
This  expert  reported  to  the  council  that  in 
order  to  protect  the  credit  of  the  dty  It  would 
be  necessary  to  refund  the  sewer,  water  main, 
and  street  improvement  indebtedness.  Act- 
ing on  this  report,  the  dty  council  caused  an 
Initiative  petition  to  be  drawn  and  circulated 
for  the  Bubmisslon  of  the  Hanson  plan  to  the 
electorate.  After  being  signed  by  more  than 
the  required  number  of  qualified  electors,  the 
petition  was  regularly  filed  with  the  record- 
er of  the  dty  on  December  19,  1916.  Colby 
alleges  in  his  complaint  that  the  recorder  im- 
mediately transmitted  the  petition  to  the  dty 
coiudl,  and  that  on  the  same  day,  December 
19,  1916,  the  council  ordained  the  measure. 
The  recorder  then  caused  the  Hanson  plan 
to  be  printed  upon  the  ballots  as  a  proposed 
amendJDoent  to  the  charter,  for  rejection  or 
aM>n>val  by  the  legal  voters  of  the  dty.    The 


election  occurred  on  January  9,  1917,  and 
resulted  in  the  approval  of  the  Hanson  plan 
and  the  rejection  of  ttie  Medynski  plan ;  and 
on  January  13,  1917,  the  mayor  of  the  dty 
published  his  proclamation  declaring  that  the 
Hanson  plan  was  in  full  force  and  effect  as 
a  part  of  the  dty  charter. 

At  the  time  of  the  election  the  munidpallty 
was  operating  under  a.  charter  which  had 
been  originally  enacted  by  the  Legislature, 
and  subsequently  amended  In  some  particu- 
lars by  the  legal  voters  of  the  dty  in  the 
exercise  of  the  Initiative,  section  23  of  the 
charter,  as  originally  enacted  by  the  Legis- 
lature, and  as  still  in  force,  provides  that: 

"AH  ordinances  shall  contain  the  enactlDg 
clause.  The  city  of  Medford  doth  ordain  as  fof 
lows.'  " 

In  1907,  the  dty  councU  passed  Ordinance 
No.  124  and  amendatory  Ordinance  No.  125, 
prescribing  the  procedure  to  be  observed  in 
the  exerdse  of  the  initiative  and  referendum 
powers  which  had  been  reserved  to  the  legal 
voters  of  dtles  and  towns  in  1906  by  the 
adoption  of  the  amendments  to  the  Constitu- 
tion known  as  artide  4,  section  la,  and  arti- 
cle 11,  section  2.  Section  14  of  Ordinance 
No.  124  reads  thus: 

"The  enacting  clause  of  all  measures  submit- 
ted to  the  people  and  approved  by  them  shall 
be:  "The  people  of  Medford  do  ordain  as  fol- 
lows.' " 

Other  sections  of  this  and  the  amendatory 
ordinance  material  to  this  discussion  are  as 
follows: 

"Enactments  or  amendments  of  the  dty  char- 
ter of  the  dty  of  Medford,  Oregon,  may  be  pro- 
posed by  the  city  council  thereof  by  ordinance 
or  resolution  receiving  the  affirmative  vote  of  a 
majority  of  said  council,  and  approved  by  the 
mayor,  or  by  initiative  petition  signed  by  not 
less  than  fiftean  (15)  per  cent,  of  the  legal  voters 
of  said  city  of  Medford,  and  submitted  to  the 
voters  of  said  city  for  approval  or  rejection  as 
hereinafter  proviued,  at  a  general  election  or  a 
special  election  called  by  the  said  council  for 
such  purpose.  Ordinances  may  be  proposed  by 
initiative  petition  signed  by  not  less  than  fifteen 
(15)  per  cent,  of  the  legal  voters  of  said  city 
for  approval  or  rejection,  by  order  of  the  city 
council,  approved  by  the  mayor,  or  by  referen- 
dum petition  signed  by  not  less  than  ten  (10) 
per  cent,  of  the  legal  voters  of  said  dty,  as  here- 
mafter  provided.    •    •    • "    Section  1. 

•"Not  less  than  two  weeks  before  any  regular 
or  special  election  at  which  any  ordinance,  part 
of  an  ordinance  or  proposed  charter  amendment 
is  to  be  submitted  to  the  people,  the  recorder 
shall  cause  to  be  printed  in  a  newspaper  pub- 
lished in  and  of  general  drculation  in  said  city 
of  Medford,  Oregon,  a  full  and  correct  copy  of 
the  title  and  text  of  each  measure  to  be  so  sub- 
mitted, with  the  numbers  and  forms  in  which  the 
ballot  title  thereof  will  be  printed  on  the  offi- 
cial ballot  and  the  recorder  shall  also  cause 
similar  copies  to  be  posted  in  three  public  places 
in  said  dty  for  a  period  of  not  less  than  t^o 
weeks  immediately  prior  to  sach  election."  Sec- 
tion 9. 

"If  any  ordinance,  or  amendment  to  the  char- 
ter of  said  dty,  shall  be  proposed  by  initiative 
petition,  said  petition  shall  be  filed  with  the  re- 
corder and  he  shall  transmit  it  to  the  next  ses- 
sion of  the  council,  who  shall  then  either  ordain 
or  reject  the  same,  and  if  the  council  shall  re- 
ject said  proposed  measure,  or  shall  take  no 
action  thereon  for  a  period  iA  thirty  days  after 
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sach  measure  shall  have  been  submitted,  then  the 
said  recorder  shall  cause  the  same  to  be  submit- 
ted to  the  people  for  approval  or  rejection  at 
the  next  ensuing  election  held  in  said  city.  The 
council  mav  ordain  said  ordinance  or  amend- 
ment and  refer  it  to  the  people,  or  it  may  ordain 
said  ordinance  without  referring  it  to  the  peo- 
ple, and  in  that  event,  it  shall  be  subject  to  ref- 
erendum petition  in  like  manner  as  other  ordi- 
nances. If  the  council  shall  reject  any  such 
measure,  or  take  no  action  thereon,  it  may  or- 
dain a  competing  ordinance  or  amendment, 
which  shall  be  submitted  to  the  vote  of  the  peo- 
ple by  the  recorder  at  the  same  election^  at  which 
said  initiative  proposal  is  submitted.  Such  com- 
peting measure,  if  any,  shall  be  prepared  by  the 
council  and  ordained  within  the  thirty  days  al- 
lowed for  its  action  on  the  measure  proposed 
by  initiative  petition.  The  mayor  shall  not  have 
power  to  veto  either  of  said  measures.  Sec- 
tion 13. 

A  few  days  prior  to  the  city  election  It  was 
discovered  that  the  Hanson  plan  was  without 
an  enacting  clause;  and  therefore,  on  Janu- 
ary 8,  1917,  the  day  before  the  election,  the 
council  passed  Ordinance  No.  865,  amending 
section  14  of  Ordinance  No.  124,  so  as  to 
make  It  read  thus: 

"No  enacting  clause  shall  be  necessary  on 
measures  enacted  by  the  people." 

The  ordinance  contained  an  appropriate 
emergency  clause,  and  on  the  day  of  Its  pass- 
age was  signed  by  the  mayor,  and  it  became 
effective  immediately. 

[1,2]  State  Constitutions  usually  contain 
provisions  declaring  that  all  bills  shall  con- 
tain an  enacting  clause  of  a  prescribed  form. 
In  some  Jurisdictions  it  is  held  that  such  a 
provision  in  a  Constitution  is  only  directory ; 
but  in  Oregon,  as  well  as  In  most  of  the 
states,  a  provision  in  the  state  Constitution 
(article  4,  {  1)  declaring  that  "the  style  of  all 
bills  shall  be"  of  a  prescribed  form,  is  con- 
strued to  mean  that  a  statute  must  coatalu 
an  enacting  clause.  In  some  states  the  enact- 
ing clause  must  correspond  exactly  with  the 
form  found  in  the  Constitution,  while,  in  oth- 
ers, an  enacting  clause,  substantially  like  the 
one  prescribed,  will  be  sufllclent.  Illustra- 
tions may  be  found  In  Cape  Girardeau  v.  Ri- 
ley, 52  Mo.  424,  14  Am.  St.  Eep.  427;  Mc- 
rherson  v.  Leonard,  29  Md.  377;  People  v. 
Dettenthaler,  118  Mich.  595,  77  N.  W.  450,  44 
L.  R.  A.  164 ;  State  v.  Rogers,  10  Nev.  250, 
21  Am.  Rep.  738 ;  Com.  v.  Illinois  C.  B.  Co., 
160  Ky.  745,  170  S.  W.  171,  L.  R.  A.  1915B, 
1060,  Ann.  Cas.  1916A,  515 ;  State  v.  Wright, 
14  Or.  365,  374,  12  Pac.  708.  See,  also,  36 
Cyc.  967.  Following  the  doctrine  announced 
In  Cape  Girardeau  v.  Riley,  52  Mo.  424,  14 
Am.  Rep.  427,  the  same  court  ruled  that  the 
omission  of  an  enacting  clause  did  not  Invali- 
date an  ordinance,  even  though  the  charter 
prescribed  the  form  and  required  the  inser- 
tion of  an  enacting  clause.  City  of  St.  Louis 
V.  Foster,  52  Mo.  513.  In  C.  &  B.  I.  B,  B. 
Co,  V.  HInes,  82  111.  App.  488,  It  was  held,  on 
the  authority  of  the  City  of  St.  Louis  v.  Fos- 
ter, supra,  and  People  v.  Murray,  57  Mich. 
.396,  24  N.  W.  118,  that  the  omission  of  an 
enacting  clause  did  not  invalidate  an  ordi- 


nance, even  though  directed  by  the  municipal 
charter;  but  a  contrary  oondnslon  was 
reached  In  Milton  Borough  v.  Hoagland,  3  Fa. 
Co.  Ct.  R.  283.  In  Galveston,  H.  &  S.  A.  By. 
Co.  V.  Harris  (Tex.  Civ.  App.)  36  S.  W.  776, 
the  court  held  that,  where  a  state  law  re- 
quired ordinances  to  contain  an  enacting 
clause,  an  omission  of  the  clause  Invalidated 
the  ordinance.  In  Oregon  It  has  been  decided 
that  a  substantial  compliance  with  a  charter 
requirement  is  suffldent.  Siate  v.  Kelsey,  66 
Or.  70,  77.  133  Pac.  806.  See,  also.  State  v. 
Dalles  City,  72  Or.  337,  350,  143  Pac.  1127. 
Ann.  Cas.  1916B,  855. 

r3]  If  the  Constitution  of  this  state  pre- 
scribed the  form  and  ordered  the  use  of  an 
enacting  clause  in  an  ordinance  or  other  mu- 
nicipal measure,  then  the  omission  of  an 
enacting  clause  would  render  the  measure 
void ;  and  for  the  purposes  of  the  instant 
case  we  may  assume  that  an  enacting  clause 
must  be  used  If  the  charter  or  a  state  law  so 
provides.  We  now  inquire,  therefore,  wheth- 
er the  Constitution,  or  a  statute  or  the  city 
charter,  required  the  Hanson  plan  to  contain 
an  enacting  clause.  In  article  4,  section  1.  of 
the  state  Constitution,  It  is  declared  that: 

"Tbe  style  of  all  bills  shall  be:  'Be  it  enacted 
by  tbe  people  of  the  state  of  Oregon.'  " 

Manifestly,  this  provision  of  the  Constitu- 
tion neither  applies  to  municipal  ordinances 
nor  to  a  charter  amendment  initiated  and 
adopted  by  the  legal  voters  of  a  dty  or  town. 
In  this  connection  It  Is  Interesting  to  note,  in 
passing,  that  in  the  state  of  Oklahoma, 
where,  as  here,  the  people  exercise  tbe  Initia- 
tive and  referendum  powers,  a  constitutional 
provision  like  ours  was  held  to  apply  only  to 
direct  legislation  by  the  people,  and  it  was 
decided  that  a  measure  enacted  by  the  Legis- 
lature was  valid,  even  though  it  entirely 
omitted  an  enacting  clause.  -£ix  parte  Hud- 
son, 3  OkL  Cr.  393, 106  Pac.  640, 107  Pac.  735. 

[4]  A  state  statute  Is  relied  upon  by  Colby, 
and  he  points  to  section  3224,  L.  O.  L.  This 
section,  however,  has  no  application,  for  the 
reason  that  It  is  one  of  tbe  sections  of  an  act, 
passed  in  1893,  "for  a  general  law  for  the  in- 
corporation of  cities  and  towns  In  tbe  state  of 
Oregon."  SecUon  3224,  L.  O.  L.,  is  a  part  of 
the  charter  of  cities  and  towns  incorporated 
under  that  general  law,  but  the  city  of  Med- 
ford  was  incorporated  under  a  special  legisla- 
tive act,  which  was  followed  by  subsequent 
special  legislative  acts  defining  the  powers 
of  Medford ;  and  hence  section  3224,  L.  O.  L., 
does  not  apply  to  Medford. 

[S]  It  is  argued  that  section  23  of  the  dty 
charter  requires  an  enacting  clause ;-  but  up- 
on examination  It  will  be  seen  that  this  sec^ 
tlon  of  the  charter  only  applies  to  ordinances. 
The  Hanson  plan  was  submitted,  on  an  initia- 
tive petition,  to  the  people  as  a  charter 
amendment,  and  not  as  a  mere  ordinance. 
When  the  last  charter  was  enacted  by  the 
Legislature  In  1905,  the  legal  voters  of  dtles 
and   towns   were  without  power  to  amend 
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their  own  charters,  for  It  was  not  until  1906 
that  the  initiatlTe  power  was  conferred  upon 
the  legal  voters  of  cities  and  towns,  and,  con- 
sequently, It  is  obvious  that  section  23,  at 
the  time  of  Its  original  amendment,  could 
only  apply  to  pnre  ordinances.  In  the  sec- 
tions of  our  state  Constitution  dealing  with 
the  Initiative  and  referendum  powers,  a  dis- 
tinction is  constantly  recognized  between  a 
statute  and  an  amendment  to  the  Constitu- 
tion; and  so,  too,  the  same  distinction  was 
recognized  by  the  Legislature  when  it  enacted 
chapter  226,  Laws  1907,  codified  In  sections 
M70  to  3483,  L.  O.  L.,  inclusive,  prescribing 
the  procedure  for  tlie  exercise  of  the  Initia- 
tive and  referendum  powers ;  and  the  Legis- 
lature likewise  appreciated  the  difference  be- 
tween an  amendment  to  a  charter  and  a  mere 
ordinance,  for  chapter  226,  Laws  1907,  care- 
fully differentiates  ordinances  from  charter 
amendments.  Section  23  of  the  charter  has 
not  been  changed  since  its  original  enact- 
ment ;  it  speaks  now  as  It  did  before  of  "or- 
dinances" only ;  and  hence  its  mandate  only 
applies  to  ordinances.  We  therefore  con- 
clude that  neither  the  state  Constitution,  no* 
any  state  law  applicable  to  Medford,  nor  its 
present  city  charter,  compels  the  use  of  an 
enacting  clause  in  a  charter  amendment 
which  has  l>een  initiated  and  submitted  upon 
a  petition  of  legal  voters. 

[(]  Colby  argues,  however,  that  section  14 
of  Ordinance  No.  124  required  an  enacting 
clause  in  the  Hanson  plan.  The  language  of 
this  ordinance  includes  charter  amendments, 
whether  initiated  upon  a  i)etitlon  of  the  vot- 
ers or  submitted  by  the  council,  as  well  as 
ordinances  submitted  to  the  people,  for  the 
reason  that  the  words  "all  measures"  are  em- 
idoyed.  Bunnlng  throughout  Ordinance  No. 
124  is  a  plain  recognition  of  the  distinction 
between  charter  amendments  and  ordinanc- 
es ;  and  therefore,  when  section  14  commands 
that  "all  measures"  submitted  to  the  people 
shall  contain  the  prescribed  enacting  clause, 
the  inevitable  conclusion  is  that  the  section 
includes  charter  amendments,  as  well  as  mere 
ordinances,  for  the  reason  that  the  term 
"measures"  is  comprehensive,  and  includes 
charter  amendments.  The  Hanson  plan  was 
not  initiated  and  voted  upon  as  a  pure  ordi- 
nance; but  it  was  initiated  upon  a  petition 
signed  by  legal  voters,  and  was  voted  upon 
as  a  proposed  amendment  to  the  charter. 

[7]  1%18  ordinance,  which  contains  the 
only  afflrmatire  legislation  requiring  an  en- 
acting clause  in  a  proposed  amendment  to 
the  Medford  charter,  was  enacted  by  the  city 
council,  under  the  authority  of  article  4,  sec- 
tion la,  of  the  state  Constitution,  and  it  pre- 
scribes the  method  which  shall  be  employed 
in  the  exercise  of  the  initiative  and  referen- 
dum powers  reserved  to  the  legal  voters  of 
cities  and  towns.  The  council  wna  empow- 
ered to  enact  the  ordinance,  and  therefore,  if 
section  14  was  in  force  from  the  time  of  the 
filing  of  the  initiative  petition  for  the  Hanson 
plan  until  the  election,  the  charter  amend- 


ment was  not  legally  adopted.  State  v.  Eel- 
sey,  66  Or.  70,  133  Pac  806.  On  the  day  be- 
fore the  electlcm,  however,  the  council  passed 
Ordinance  No.  865,  changing  section  14  of 
Ordinance  No.  124,  and  expressly  declaring 
that  "no  enacting  clause  shall  be  necessary  on 
measures  enacted  by  the  people."  The  same 
legislative  authority  that  imposed  the  neces- 
sity for  an  enacting  clause  afterwards  re- 
moved the  necessity.  If  the  council  had 
power  to  legislate  on  the  subject  in  the  be- 
ginning, it  likewise  had  power  to  change  that 
legislation.  When  the  initiative  petition  was 
filed  an  enacting  clause  was  necessary,  but 
when  the  people  voted  upon  the  measure  an 
enacting  clause  was  not  necessary;  and  if 
every  notice  necessary  to  confer  Jurisdiction 
was  given,  and  every  formal  step  required 
was  taken,  it  would  be  subordinating  sub- 
stance to  form  to  say  that  the  Hanson  plan 
was  not  legally  adopted  merely  because  the 
measure  did  not  contain  an  enacting  clause 
when  the  petition  was  filed.  Had  the  meas- 
ure itself  been  dianged,  quite  a  different 
question  would  be  presented ;  but  no  altera- 
tion was  made  in  the  measure.  It  is  admit- 
ted that  the  petition  was  signed  by  the  req- 
uisite number  of  legal  voters,  and,  if  it  t>e 
assumed  that  all  the  Jurisdictional  formali- 
ties were  observed.  It  necessarily  follows  that, 
when  the  electors  voted  on  the  Hanson  plan, 
they  voted  on  a  measure  which  a  competent 
legislative  authority  had  previously  said  did 
not  need  an  enacting  clause.  All  that  occur- 
red prior  to  the  election  was  mere  formality 
and  preparation.  The  election  was  the  vital- 
izing act,  and  when  that  act  occurred  the 
measure  itself  was  complete.  The  votes  of 
the  electorate  ojwrated  upon  a  measure  which 
contained  all  the  formalities  required  by  posi- 
tive legislation. 

[1]  Having  concluded  that  the  omission 
of  the  enacting  clause  did  not  violate  any 
written  law  of  the  state  or  municipality.  It 
yet  remains  to  determine  whether  an  enact- 
ing clause  is  essential  in  the  absence  of  legis- 
lation, prescribing  it  In  the  Seat  of  Govern- 
ment Case,  1  Wash.  Terr.  115,  it  was  held 
that  an  enacting  clause  was  necessary;  but 
there  was  a  vigorous  dissenting  opinion.  In 
Watson  V.  Corey,  6  Utah,  150,  21  Pac.  1089, 
the  court  ruled  that,  in  the  absence' of  a  stat- 
ute or  constitution  requiring  it,  an  enacting, 
clause  is  not  necessary ;  and  the  same  conclu- 
sion is  announced  in  Ex  parte  Hudson,  3  Okl. 
Gr.  303,  106  Pac.  640,  107  Pac.  735.  Not 
only,  the  number  of  Judicial  precedents,  but 
also  the  weight  of  reason,  supports  the  view 
that  an  enacting  clause  is  not  necessary  when 
there  is  no  constitution,  statute,  or  other  leg- 
islation requiring  it.  However,  all  possible 
doubt  is  removed  in  the  instant  case,  for  the 
reason  that  a  competent  legislative  authority 
enacted  a  positive  law  dispensing  with  enact- 
ing clauses  in  measures  enacted  by  the  peo- 
ple. 

[9]  Colby  further  contends  that  section 
3482,  L.  O   L.,  makes  It  unlawful  to  submit 
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an  initiative  measupe  to  the  people  within  90 
days  after  the  petition  is  first  presented  to 
the  council.  This  section  of  the  Code  has  no 
application  to  Medford.  It  is  only  one  of 
the  provisions  of  chapter  226,  Laws  of  1907, 
providing  for  a  method  for  the  exercise  of  the 
initiative  and  referendum,  and  it  does  not  ap- 
ply to  such  cities  and  towns  as  have  prescrib- 
ed their  own  procedure.  Article  4,  §  la,  env 
powers  a  city  or  town  to  provide  for  Its  own 
method  of  exercising  the  initiative  and  refer- 
endum; and  when  Medford  enacted  Ordi- 
nances 124  and  126  a  complete  method  was 
adopted  in  lieu  of  the  method  which  is  per- 
mitted, but  is  not  made  compulsory,  by  chap- 
ter 226,  Laws  1907.  The  petition  was  filed  in 
ample  time  to  permit  the  publication  and 
posting  required  by  section  9  of  the  ordi- 
nance; and,  since  it  Is  not  claimed  that  the 
prescribed  notice  was  not  given,  it  may  be  as- 
sumed that  the  recorder  compiled  with  the 
ordinance. 

[10]  Although  a  competitive  measure  with- 
in the  meaning  of  Ordinance  No.  124,  the 
Hanson  plan  was  nevertheless  legally  sub- 
mitted to  the  legal  voters.  Recurring  to  sec- 
tion 1  of  Ordinance  No.  124,  as  amended  by 
Ordinance  No.  125,  it  will  be  observed  that 
an  amendment  to  the  dty  charter  may  be  pro- 
posed: (1)  By  the  council  (a)  by  ordinance  or 
(b)  by  resolution ;  or  (2)  an  amendment  may 
be  proposed  by  an  initiative  petition  signed 
by  not  less  than  15  per  cent,  of  the  legal  vot- 
ers; and  the  proposed  amendment  is  sub- 
mitted to  the  voters  "as  hereinafter  provid- 
ed."   Ordinances  may  be  proposed: 

"By  initiative  petition  signed  by  not  less  than 
fifteen  (15)  per  cent,  of  the  legal  voters  of  said 
city  for  approval  or  rejection,  by  order  of  the 
city  council,  approved  by  the  mayor,  or  by  ref- 
erendum petition." 

Turning  to  section  13  of  Ordinance  No.  124, 
It  will  be  seen  that  if  an  ordinance  or  an 
amendment  to  the  charter  is  proposed  by  an 
Initiative  petition,  the  petition  must  be  filed 
with  the  recorder,  who  must  then  transmit  it 
to  the  council.  The  council  may  then  (1)  or- 
dain or  (2)  reject  the  mcEisure  or  (3)  do  noth- 
ing. If  the  council  rejects  the  proposed 
measure  or  takes  no  acti<»i  for  a  period  of  30 
days,  the  measure  must  be  submitted  to  the 
legal  voters.  The  councU  may  "ordain"  the 
measure  whether  it  be  an  ordinance  or  charter 
amendment,  but  the  consequences  may  be  dif- 
ferent. The  councU  may  ordoin  an  initiated 
ordinance  without  referring  the  ordained  or- 
dinance to  the  legal  voters,  because  the  coun- 
cil has  the  power  to  enact  ordinances,  subject 
of  course  to  the  right  of  the  people  to  refer 
the  ordinance  by  a  referendum  petltl<m. 
However,  the  council  does  not  have  power  to 
amend  the  charter ;  the  council  can  only  pro- 
pose an  amendment  to  the  charter  "by  ordi- 
nance or  resolution."  If  the  legal  voters  pro- 
pose a  charter  amendment,  the  council  can 
(1)  "ordain"  or  (2)  reject  such  proposed 
amendment  or  (3)  take  no  action ;  but  in  ei- 
ther event  such  proposed  amendment  must  be 


submitted  to  the  legal  voters.  If  the  council 
ordains  such  proposed  charter  amendment, 
the  action  of  the  council  only  has  the  effect  of 
a  recommendation,  and  hence  the  measure 
goes  to  the  legal  voters  with  a  favorable  rec- 
ommendation from  the  councU ;  If  the  coun- 
cil rejects  the  measure,  nevertheless  the  pro- 
posal must  be  submitted  to  the  legal  voters, 
but  it  goes  to  the  people  stamped  with  the 
disapproval  of  the  council ;  and  if  the  coun- 
t:!!  takes  no  action  at  all,  the  proposed  amend- 
ment is  submitted  to  the  people  without  a 
direct  expression  of  opinion  by  the  council. 
Although  the  council  cannot  prevent  a  pro- 
posed charter  amendment.  Initiated  by  a  peti- 
tion of  legal  voters,  from  being  submitted  to 
the  electorate,  it  can  either  disapprove  of  or 
decline  to  express  a  direct  opinion  upon  the 
measure,  and  then  itself  "ordalu"  and  thus 
originate  and  propose  an  amendment  to  be 
submitted  to  the  electorate  In  competition 
with  the  proposed  amendment  initiated  by 
the  legal  voters ;  and  when  the  two  proposals 
are  voted  upon,  the  legal  voters  t^oose  be- 
tween the  amendment  proposed  by  the  councU 
and  the  one  proposed  by  the  signers  of  the 
initiative  petition.  Colby  insists  that  none 
but  the  council  can  prepare  and  submit  a 
competitive  measure,  and  that  the  legal  voters 
are  prohibited  from  submitting  a  competitive 
measure  by  the  filing  of  an  initiative  petition. 
Tliut  part  of  section  13  which  refers  to  a  lim- 
itation on  the  right  to  submit  competitive 
measures  applies  only  to  competitive  meas- 
ures prepared  by  the  connclL  The  section 
does  not  contain  a  line  or  a  word  directly 
or  even  Inferentially  prohibiting  tl>e  legal 
voters  from  submitting  a  competitive  meas- 
ure; 

[11]  Ordinance  No.  124  as  amended  places 
no  limitation  upon  the  right  of  the  legal  vot- 
ers to  submit  a  competitive  measure  by  an 
initiative  petition.  The  Hanson  plan  was 
not  proposed  by  the  council  within  the  mean- 
ing of  sections  1  and  13 ;  bat  it  was  proposed 
by  the  legal  voters,  and  in  every  sense  of  the 
term  was  a  pure  initiative  measure  originat- 
ed by  the  legal  voters  in  the  exercise  of  the 
power  of  the  initiative.  It  is  true  that  the 
council  caused  the  Hanson  plan  to  be  prepar- 
ed, but  their  interest  and  activity  could  not 
and  did  not  change  the  manifest  form  and 
character  of  the  petition  after  it  had  been 
signed  by  the  required  number  of  legal  voters 
and  properly  filed  as  an  initiative  petition. 
Although  the  council  caused  the  Hanson  plan 
to  be  prepared,  the  measure  was  attached  to 
initiative  petitions  which  were  circulated  and 
signed  by  the  requisite  number  of  voters  and 
then  filed  as  a  pure  initiative  petition,  and 
when  the  petition  was  filed  it  was  an  amend- 
ment proposed  by  Initiative  i)etition  within 
the  meaning  of  section  1 ;  and  when  the  coun- 
cil subsequently  ordained  It,  that  body  merely 
exercised  the  power  granted  by  section  13 
and  recommended  it  to  the  favorable  consid- 
eration of  the  voters.  The  Hanson  plan  was 
proposed  by  the  people  and  not  by  the  coun- 
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cil  within  the  meaning  of  the  law  governing 
Medford. 

Haying  determined  that  no  role  of  pro- 
cedure was  violated  in  the  adoption  of  the 
Hanson  plan,  we  can  now  inquire  into  the 
validity  of  the  measure  itself.  Throughout 
the  investigation  we  ni.ust  not  lose  sight  of 
the  fact  that  the  Hanson  plan  proposes  to  re- 
fund the  indebtedness  incurred  for  street  im- 
provements, sewers,  and  water  mains.  Most 
of  this  indebtedness  is  represented  by  bonds, 
and  the  remainder  is  presumably  represented 
by  dty  warrants.  The  bonds  for  street  im- 
provements and  for  sewers  were  issued  on 
the  authority  of  the  Bancroft  bonding  act, 
while  the  bonds  for  water  mains  were  is- 
sued under  the  provisions  of  the  city  charter. 
Both  Colby  and  Stailey  own  property  which 
has  been  assessed  for  street  paving.  The 
assessment  against  the  Colby  property  is  pay- 
able in  Installments  because  the  owner  filed 
an  application  under  the  Bancroft  bonding. 
act;  but  the  whole  of  the  assessments  against 
the  Stailey  property  has  been  due  for  at  least 
5  years,  for  the  reason  that  the  owner  never 
filed  any  application  nnder  the  Bancroft 
bonding  act  Bonds  have  been  issued  because 
of  the  applicati<Mi  to  pay  the  Colby  assess- 
ment in  installments,  but  no  bonds  have  been 
issued  on  account  of  the  assessments  against 
the  Stailey  property.  The  record  does  not 
disclose  whether  any  assessments  for  water 
mains  have  been  levied  upon  any  property 
owned  by  either  Colby  or  Stailey,  and  hence 
it  will  be  assumed  that  no  water  main  bonds 
liave  been  Issued  on  the  faith  of  water  main 
assessments  against  property  owned  by  ei- 
ther one  of  the  plaintUTs'. 

On  account  of  the  questions  arising  out  of 
the  attack  made  on  the  Hanson  plan  it  will 
be  convenient  at  this  time  to  notice  some  of 
the  material  provision^  of  the  Bancroft  bond- 
ing act  as  well  as  some  of  the  provisions  of 
the  charter  relating  to  water  main  assess- 
ments and  bonds. 

The  Bancroft  bonding  act,  as  originally 
enacted  and  subsequently  amended,  is  codilled 
insection8  3245to3253,L.O.  Ik,  inclusive.  By 
tlie  terms  of  section  3245,  h.  O.  U,  when- 
ever any  dty  or  town  has  improved  a  street 
or  laid  a  sewer  and  has  assessed  the  cost  of 
such  improvement  to  the  abutting  property 
according  to  the  provisions  of  the  charter  of 
such  dty  or  town,  "it  shall  be  lawful  for  the 
owner  of  any  property  so  assessed  for  such 
improvement  or  sewer  in  the  sum  of  $25  or 
more;  at  any  time  within  ten  days  after  no- 
tice of  such  assessment  is  first  published," 
to  file  with  the  dty  "a  written  application  to 
pay  said  assessment  in  iustaUments,  and  such 
written  application  shall  state  that  the  said 
applicant  and  property  owner  does  thereby 
waive  all  irregularities  or  defects,  Jurlsdlc- 
tloual  or  otherwise,  in  the  proceedings  to  im- 
prove the  street  or  lay  the  sewer  for  which 
said  assessment  is  levied  and  in  the  appor- 
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tionment  of  the  cost  thereof.  Said  applica- 
tion shall  contain  a  provision  that  the  said 
applicant  and  property  owner  agrees  to  pay 
said  assessmeat  in  ten  annual  installments, 
with  interest  at  the  same  rate  on  all  of  said 
assessments  which  have  not  been  paid,  as 
that  expressed  in  the  bond  issued  to  pay  for 
such  improvement" 

No  application  shall  be  recdved  if  the 
amount  of  an  assessment  against  a  lot  with 
any  previous  assessment  for  street  improve- 
ments or  sewers  remaining  unpaid  '"sliall 
equal  or  exceed  the  valuation  of  said  prop- 
erty, as  shown  by  the  last  tax  roll  of  the 
county  in  which  it  is  situated."  If,  however, 
an  assessment  together  with  previous  assess- 
ments exceeds  the  valuation  of  the  property 
as  aliown  by  the  last  tax  roll  of  the  county, 
the  owner  may  pay  in  cash  the  excess  of  the 
unpaid  assessments  over  the  valuation  of  the 
property  and  then  file  an  application  to  pay 
the  remainder  in  Installments. 

Section  8247,  L.  O.  L.,  direcU  that  after  the 
expiration  of  the  time  for  filing  applications 
for  the  right  to  pay  in  installments,  the  dty 
shall  enter  in  a  docket  kept  for  that  purpose 
a  description  of  the  lot  assessed  and  the 
amount  of  the  nnpaid  assessments,  and  "such 
docket  shall  stand  thereafter  as  a  lien  dock- 
et as  for  taxes  assessed  and  levied  in  favor 
of  such  dty,"  for  the  unpaid   assessment, 
with  interest  at  6  per  cent,  per  annum  against 
the  lot  assessed  until  the  assessment  and  in- 
terest are  fully  paid  and  "hll  unpaid  assess- 
ments and  interest  shall   be  and   remain  a 
lien  on  each  lot    *    *    *    in  favor  of  such 
dty." 

Section  3248  provides  for  the  Issuance  of 
bonds,  nod  directs  that  when  the  lien  docket 
is  made  up  "such  dty  shall  by  ordinance  au- 
thorize the  issue  of  Its  bonds  in  convenient 
denominations,  not  exceeding  $500  each,  and 
in  all  equal  to  the  total  amount  of  unpaid 
assessments,"  for  wMch  application  to  pay 
under  the  provisions  of  tlie  ad:  have  been 
filed;    "and  such  Iwnds  sball,  by  the  terms 
thereof,  mature  in  ten  years  from  the  date 
thereof,  and  be  payable  In  gold  coin  of  the 
United  States,  and  bear  Interest  not  to  ex- 
ceed six  per  cent,  per  annum,  interest  pay- 
able semiannually,  said   interest  to  be  evi- 
denced by  coupons  attached  to  said  bonds; 
provided,  the   right  to   take  up  and  cancel 
such  bond  or  tKinds,  upon  the  payment  of  th«' 
face  value  thereof,  with  accrued  mterest  to 
the  date  of  payment,  at  any  semiannual  cou- 
pon period  at  or   after  one  year  from  tlie 
date  of  sucli   bond   or  bonds,  shall  be  ancL 
hereby  is  vested  in  tbe  dty  issuing  such  bona 
or  bonds." 

The  bonds  are  signed  by  the  mayor,  pres- 
ident, or  otlier  executive  head  of  the  clty^ 
countersigned  by  tbe  auditor,  clerk  or  otbeir 
recording  officer,  and  authenticated  by  tlxe 
seal  of  the  city.  The  words  "improvement 
bond,"  wltb  tlie  name  of  the  dty  issuing  tlx« 
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bonds,  are  inscribed  or  printed  on  the  face  of 
the  bond.  The  bonds  are  then  sold,  and  the 
proceeds  of  the  sale  credited  to  the  Improve- 
ment  fund  for  which  the  bond  was  Issued, 
and  "the  accrued  interest  and  premium  ac- 
cruing from  the  sale  of  said  bonds  shall  be 
credited  to  the  general  fund  of  said  city, 
the  fund  from  which  Interest  is  paid  on 
street  and  sewer  warrants,  or  to  the  im- 
proyement  bond  sinking  fund,"  as  the  city 
sliall  direct 

Section  3249,  L.  O.  L.,  prescribes  that  tlie 
assessment  shall  be  divided  into  ten  install- 
ments, one  of  which  shall  lie  paid  each  year 
with  one  year's  interest  "on  unpaid  assess- 
ments or  installments."  Should  the  owner 
fall  "to  pay  the  sum  or  sums  aforesaid  as 
the  same  shall  become  due  •  •  •  then 
the  same  ^all  be  collected  in  the  same  man- 
ner and  with  the  same  penalties  as  delin- 
quent street  or  sewer  assessments  are  col- 
lected in  such  city." 

Section  3253,  L>.  O.  I/.,  prescribes  that 
"such  city  may  redeem  such  bonds"  by  giving 
"notice  of  the  readiness  of  such  city  to  re- 
deem" by  publication  in  a  newspaper. 

[12]  The  Bancroft  bonding  act  does  not  In- 
clude bonds  for  water  mains.  The .  water 
main  bonds  depend  for  their  validity  upon 
an  amendment  to  the  charter  which  was 
adopted  by  the  legal  voters  of  the  city  in 
1809.  The  charter  authorizes  the  city  to  as- 
sess the  cost  of  a  water  main  against  the 
abutting  property,  and  the  assessment  is  col- 
lected in  the  same  manner  as  assessments  for 
street  Improvements.  If  a  lot  is  assessed  for 
$15  or  more  the  owner  can  pa^-  the  assess- 
ment In  tra  installments  by  filing  an  applica- 
tion substantially  like  the  one  provided  for 
by  the  Bancroft  bonding  act,  and  the  subse- 
quent steps  required  by  the  charter  are 
practically  the  same  as  those  prescribed  by 
the  Bancroft  bonding  act. 

Having  explained  the  procedure,  purpose, 
and  scope  of  the  Hanson  plan,  and  having 
outlined  the  provisions  of  the  Bancroft  bond- 
ing act,  we  can  attempt  to  ascertain  whether 
the  Hanson  plan  Impairs  the  obligation  of 
any  contract  that  may  have  been  created  by 
the  Bancroft  bonding  act.  The  argument  ad- 
vanced by  Colby  is  that  a  contract  was  creat- 
ed when  the  city  received  the  application 
bringing  the  assessment  against  his  property 
within  the  provisions  of  the  Bancroft  bond- 
ing act;  and  he  argues  that,  not  only  the 
Bancroft  bonding  act,  but  also  all  that  part 
of  the  city  charter  which  at  that  time  re- 
lated to  the  collection  of  delinquent  street  as- 
sessments, was  by  force  of  law  written  into 
wnd  became  a  part  of  the  contract.  The 
Bancroft  bonding  act  prescribed  the  time  and 
manner  in  which  the  assessment  should  be 
paid,  while  the  city  charter  provided  the 
means  and  procedure  for  enforcing  the  col- 
lection of  an  assessment  whenever  it  became 
delinquent.  Colby  contends  that  the  Hanson 
plan  changes  the  amount  of  the.  installments. 


varies  the  time  in  which  payments  are  to  be 
made,  alters  the  procedure  for  enforcing  the 
collection  of  a  delinquent  assessment,  and 
adds  penalties  and  burdens.  The  Bancroft 
bonding  act  divides  the  original  assessment  in- 
to ten  installments,  and  requires  that  one  in- 
stallment, with  interest  at  6  per  cent,  per  an- 
num on  the  unpaid  installments,  shall  be  paid 
each  year;  but 'the  Hanson  plan  treats  the 
unpaid  remainder  as  an  integral,  and,  after 
dividing  It  into  ten  Installments,  extends  the 
time  of  payment  over  a  period  of  13  years; 
and  if  an  installment  is  paid  in  advance,  it 
shall  be  applied  as  payment  of  the  last  ma- 
turing Installment.  The  charter  provided 
that  a  delinquent  assessment  should  be  col- 
lected by  a  sale  of  the  assessed  property  "in 
the  manner  provided  by  law. for  the  sale  of 
delinquent  state  and  county  tax,"  and  the 
owner  "shall  have  the  right  of  redemption  in 
the  manner  and  with  like  penalties  as  is  pro- 
vided by  the  general  laws  of  the  state  for 
redemption  from  tax  sales."  The  Hanson 
plan  Imposes  a  penalty  of  5  per  cent,  on  an 
Installment  when  It  becomes  delinquent,  and 
the  property  Is  then  sold  "for  a  sum  sutUcieut 
to  pay  the  delinquent  and  unpaid  assessment 
thoroon  or  installment  thereof  with  interest, 
penalty  and  costs." 

The  Hanson  plan  permits  the  owner  to  re- 
deem at  any  time  within  2  years  from  the 
date  of  sale,  upon  payment  of  the  amount  for 
which  the  property  was  sold,  with  interest  at 
the  rate  of  15  per  cent,  per  annum,  together 
with  all  taxes  and  special  assessments,  in- 
terest, penalties,  costs,  and  other  charges 
thereon  paid  by  the  purchaser  of  such  proper- 
ty at  or  since  such  sale,  with  like  Interest 
thereon.  The  charter  refers  to  the  law  for 
the  sale  of  delinquent  state  and  county  tax" 
and  to  redemption  "as  is  provided  by  the  gen- 
eral laws  of  the  state  for  redemption  from 
tax  sales."  These  provisions  of  the  charter 
were  enacted  in  1905.  The  Legislature  enact- 
ed a  statute  in  1907  covering  the  subject  of 
tax  collection,  and  this  enactment  was  in 
turn  liberally  amended  in  1913.  Chapter  267, 
Laws  1907;  chapter  184,  Laws  1913.  We 
need  not  determine  the  effect  of  the  amend- 
ments of  the  state  law,  nor  is  it  ueceissary  to 
ascertain  whether  the  Hanson  plan  is  differ- 
ent from  the  state  law  in  the  respects  con- 
tended for  by  Colby,  but  It  will  be  sutflcieut 
for  the  purposes  of  the  Instant  case  to  as- 
sume, without  deciding,  that  there  is  a  dif- 
ference betweeil  the  method  and  penalties 
provided  by  the  charter  and  the  methods  and 
penalties  proposed  by  the  Hanson  plan.  Col- 
by also  complains  because  the  Hanson  plan 
attempts  to  provide  for  a  suit  for  the  fore- 
closure of  a  delinquent  assessment;  and  he 
further  objects  to  the  Hanson  plan  for  the 
reason  that  the  measure  enables  the  city  to 
purchase  property  at  a  delinquent  assessment 
and  to  hold  it  for  2  years,  and  thus  reserve 
it  from  taxation  for  that  period  of  time. 

[13]  The  federal  Constitution  prohibits  a 
state  from  passing  any  law  impairing  the  ob- 
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ligation  of  (KMitracts  (article  1,  i  10),  and  this 
prohibition  applies  to  cities  and  towns  when 
they  amend  their  own  charters,  because  they 
are  but  agencies  of  the  state,  exerdslng  leg- 
islative power  which  the  state  has  delegated 
to  them.  Straw  ▼.  Harris,  54  Or.  424,  437, 
103  Paa  777. 

[14]  If  the  Hanson  plan  Impairs  the  obliga- 
tion of  any  contract  created  hy  the  Bancroft 
boiiding  act,  then  to  that  extent  the  Hans(Hi 
plan  is  void.  The  term  "contract"  Is  given  its 
ordinary  meaning,  and,  as  used  in  the  Con- 
stitution, means  a  voluntary  agreement  of 
minds,  upon  a  sufficient  consideration,  to  do 
or  not  to  do  certain  things.  Ladd  v.  Port- 
land, 32  Or.  271,  274.  51  Pac.  564,  67  Am.  St. 
R^.  526. 

[16]  The  obligation  of  a  contract  Is  defined 
as  the  law  or  duty  which  binds  tlie  parties  to 
perform  their  agreement  (Walker  v.  White- 
head, 16  Wall.  814.  21  U  Ed.  357;  6  R.  C. 
L.  324;  Edwards  v.  Kearzey,  96  U.  S.  595, 
600,  24  v.  Ed.  793);  and  this  depends  upon 
the  laws  in  existence-  when  the  contract  is 
made  (8  Cyc.  931).  If  the  duty  to  perform  is 
lessened  and  either  party  Is  deprived  of  the 
benefit  of  his  contract,  tlie  obligation  of  the 
c<^ntract  Is  impaired.  The  obligation  of  a  con- 
tract Is  Impaired  by  the  repeal  of  a  law 
which  constitutes  a  contract,  or  by  a  statute 
which  alters  the  terms  of  the  contract  by  Im- 
posing a  new  condition  or  which  adds  new 
duties ;  6  R.  C.  Ia  328.  The  established  rule 
is  tlmt  every  contract  embraces  and  includes 
all  those  laws  which  exist  at  the  time  and 
place  wliere  the  contract  is  executed  and 
where  It  Is  to  be  performed,  and  affect-  the 
validity,  construction,  discharge,  and  enforce- 
ment of  the  contract.  Walker  v.  whitehead, 
16  Wall.  314,  21  L.  Ed.  357;  Edwards  v. 
Kearzey,  96  U.  S.  595,  24  L.  Ed.  703.  lu 
Louisiana  v.  New  Orleans,  102  U.  S.  203,  206, 
26  Ia.  Ed.  132,  the  Supreme  Court  of  the 
Uirfted  States  said: 

"The  obligation  of  a  contract,  in  the  coniiti- 
tutional  sense,  is  the  means  provided  by  law 
by  which  it  can  be  enforced,  by  which  the  par- 
ties can  be  obliged  to  perform  it.  Whatever 
legislation  lessens  the  efficacy  of  these  means 
impairs  the  obligation.  If  it  tend  to  postpone 
or  retard  the  enforcement  of  the  contract,  the 
'  obligation  of  the  latter  is  to  that  extent  weak- 
ened." 

While  the  laws  which  afford  the  means  hy 
which  a  contract  may  be  enforced  enter  in- 
to and  l)ecome  a  part  of  the  contract,  the 
state  can  nevertheless  change  the  remedy. 
If  the  change  does  not  impair  any  substan- 
tial right  secured  by  the  contract  Walker 
V.  Whitehead,  16  Wall.  314,  21  L.  Ed.  357. 
If  the  change  still  leaves  a  remedy  and  the 
new  remedy  is  as  substantial  and  efflcacious 
as  the  remedy  which  existed  when  the  con- 
tract was  made,  the  obligations  of  a  con- 
tract are  not  impaired.  Cooley's  Const.  Llm. 
(.'ith  Ed.)  348;  8  Cyc.  999.  In  Waggouer  v. 
Flack,  188  U.  S.  595,  602,  23  Sup.  Ct.  343, 
348,  47  L.  Ed.  609,  the  court  said: 

"In  the  case  of  an  alteration  of  a  remedy,  if 
one  is  left  or  provided  which  is  fairly  sufficient. 


the  obligations  of  a  contract  are  not  impaired, 
although  the  remedies  existing  at  the  tmie  it 
was  entered  into  are  taken  away." 

[16]  Under  the  terms  of  the  charter  a 
property  owner  is  notified  that  an  assessment 
has  been  made  against  his  property ;  and  If 
he  does  not  pay  the  assessment  within  ten 
days  from  the  service  of  notice,  the  city  can 
enforce  the  payment  by  a  sale  of  the  proiter- 
ty.  The  Bancroft  bonding  act  Interposes, 
however,  and  offers  to  the  property  owner 
the  privilege  of  paying  the  assessment  in  in- 
stallments. The  property  owner  cannot  ac- 
cept this  offer  unless  be  agrees  to  waive  all 
irregularities  or  defects,'  jurisdictional  or 
otherwise,  in  the  proceedings  relating  to  the 
Improvement,  the  assessment,  and  the  appor- 
tionment of  the  cost.  The  city  agrees  to 
permit  the  owner  to  pay  his  assessment  in 
■installments  In  consideration  of  the  waiver; 
the  owner  agrees  to  waive  irregularities  and 
defects  in  consideration  of  the  privilege  of 
paying  in  installments ;  each  party  gives  and 
each  receives  a  consideration;  and  In  the 
end  the  parties  have  made  a  contract.  The 
obligation  of  the  city  is  to  permit  the  own- 
er to  pay  in  Installments  In  the  amounts  and 
at  the  times  prescribed  by  the  Bancroft 
lionding  act,  and  the  obligation  of  the  own- 
er is  to  pay  at  the  times  and  in  the  amounts 
specified.  The  city  cannot,  by  amendment 
to  Its  charter,  change  the  terms  of  the  con- 
tract without  the  consent  of  the  owner.  The 
Hanson  plan  attempts  to  change  the  contract 
made  between  the  city  and  owner  by  chang- 
ing the  number  and  amount  of  the  unpaid 
installments  and  extending  the  time  over  a 
period  of  13  years.  The  right  of  the  dty  to 
change  the  very  substance  of  its  contract 
does  not  depend  upon  whether  the  change  is 
advantageous  to  the  owner,  but  it  is  depend- 
ent upon  the  consent  of  the  owner:  and 
hence  it  is  beside  the  mark  to  say  that  the 
change  is  for  the  benefit  of  the  owner.  The 
Hanson  plan  Is  not  merely  permissive;  it 
does  not  enable  the  owner  to  choose  for  him- 
self, but  its  avowed  purpose  is  to  embrace 
all  unpaid  assessments  by  the  comiKlling 
force  of  law  ;  and  therefore  the  Hanson  plan 
is  unlawful  to  the  extent  that  it  attempts 
to  change  the  contracts  which  It  made  un- 
der the  Bancroft  bonding  act  and  also,  those 
made  imder  the  charter  concerning  wat*;r 
main  assessments. 

[17]  The  changes  worked   by   the  Hanson 
plan  and  of  which  Colby  complains  may  *^ 
grouped  into  three  classes:     (1)  Those  wb^^''' 
affect  the  number  and  amount  of  the  iustftl^ 
meats  and  time  of  payment ;   (2)  those  wblc.^ 
act  upon  the  mode  and  method  of  enforcH^? 
the    collection    of    delinquent    assessments . 
and  (3)  those   which    deal  with  the  co^^^^ 
quences  of  delinquency.     Thus  far  wre  '^'^^ 
considered  only    such   changes  as  belong 
the  first  group,  and  It  yet  remains  to  *®*^j^4j 
mine  whether  the  changes  belonging  '^°   .^jj^. 
second  and  third    groups  impair  the  oV>U-S 
tlon  of  any  contract. 
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[II]  The  contract  embraces  only  those  stip- 
ulations which  the  parties  have  by  their  own 
bands  written  into  It  or  which  the  invisible 
but  omnipresent  hand  of  the  law  has  writ- 
ten Into  it.  When  seeking  to  ascertain  what 
the  parties  have  by  their  own  hands  written 
into  the  contract,  it  must  be  remembered 
that,  although  a  special  benefit  assessment  is 
to  be  differentiated  from  a  pure  tax,  never- 
theless the  power  to  assess  is  embraced  In 
and  Its  exercise  is  a  manifestation  of  the 
power  of  taxation ;  and  therefore,  when  an 
assessment  is  levied  on  abutting  property 
for  a  street  improvement,  It  constitutes  an 
exercise  of  sovereignty;  and  hence,  when 
It  Is  alleged  that  any  part  of  the  sovereign 
power  to  tax  has  been  surrendered  by  force 
of  a  contract,  the  agreement  must  be  clearly 
manifested.  I^dd  v.  Portland,  32  Or.  271, 
276,  270,  61  Pac.  654,  67  Am.  St  Rep.  526. 
The  contract  between  the  owner  of  the  Colliy 
property  and  the  city  only  speaks  of  the 
waiver  of  irregularities,  the  amount  and 
number  of  the  installments,  and  the  time  of 
payment.  A  special  benefit  assessment  is  a 
proceeding  in  Invltum,  and  Is  not  based  up- 
on a  contract.  Brewster  t.  City  of  Syracuse, 
19  N.  Y.  117.  The  assessment  is  a  forced 
charge  imposed  upon  the  property  by  the 
sovereign  power  of  the  state,  and  its  validi- 
ty does  not  depend  upon  any  theory  of  con- 
tract between  the  property  owner  and  the 
public.  1  Page  and  Jones  on  Tax.  by  Assess. 
{  15.  The  Bancroft  bonding  act  is  framed 
upon  the  theory  that  the  improvement,  the 
apportionment,  and  levy  of  assessments  and 
the  collection  of  delinquencies  are  all  govern- 
ed and  controlled  by  the  city  charter.  WTicn 
the  assessment  is  apportioned  and  levied, 
the  property  owner  can  prevent  the  city  from 
enforcing  the  immediate  payment  of  the 
whole  assessment,  by  invoking  the  restrain- 
ing hand  of  the  Bancroft  bonding  act  and 
thereby  divide  the  assessment  into  install- 
ments and  extend  the  time  of  payment  over 
a  period  of  10  years;  but  If  the  owner  per- 
mits an  Installment  to  become  delinquent,  thf. 
restraining  band  of  the  statute  is  removed, 
and  the  dty  is  free  to  employ  its  own  pro- 
cesses for  the  collection  of  whatever  may  be 
due.  Ladd  t.  Gambell,  35  Or.  393,  398,  59 
Paa  113.  The  contract  between  the  owner 
and  the  city  only  embraces  two  subjects: 
(1)  Payment ;  and  (2)  waiver.  Obviously  the 
agreement  concerning  tha  time  and  manner 
of  payment  does  not  Include  the  mode  of 
compelling  payment  or  the  consequences  of 
delinquency.  When  the  owner  contracts  with 
reference  to  the  waiver  be  concedes  that  au 
assessment  is  already  levied  on  his  property, 
and  then  agrees  that  he  will  not  claim  that 
it  Is  an  invalid  assessment.  Manifestly,  the 
stipulation  relative  to  the  waiver  does  not 
also  embrace  a  covenant  relative  to  the  mode 
of  enforcing  the  collection  of  an  assessment 
or  the  consequences  of  a  delinquency.  The 
parties  have  not  by  their  own  hands  writ- 
ten   Into    their    contract    any    stipulations 


about  the  method  of  compelling  payment  or 
the  consequences  of  delinquency. 

It  must  be  remembered  that  tbe  Instant 
case  Is  to  be  distinguished  from  adjudica- 
tions which  deal  with  the  right  of  contrac- 
tors who  have  performed  work  or  the  rights 
of  the  holders  of  bonds  Issued  on  account  of 
improvements.  Colby  occupies  tbe  position 
of  one  who  owns  property  charged  with  an 
assessment,  and  tbe  obligation  imposed  upon 
blm  is  to  pay.  If  be  fails  to  perform  the 
obligation,  tbe  dty  has  a  right  to  compel 
him  to  perform  it,  and,  when  tbe  city  Invokes 
whatever  method  that  may  be  provided  for 
enforcing  payment,  it  is  only  availing  Itself 
of  Its  remedy;  I«W8  prescribing  the  pro- 
cedure and  method  for  collecting  delinquent 
assessments  are  not  contracts  and  may  there- 
fore be  modified,  so  long  at  least  as  tbe  sub- 
'stantlal  rights  of  the  owner  are  not  violated. 
1  Page  and  Jones  on  Tax.  by  Assess.  SI  15> 
167;  Spokane  v.  Browne,  8  Wasli.  317,  36 
Pac.  26;  Bate  v.  Sheets,  64  Ind.  209,  212;  2 
Page  and  Jones  on  Tax.  by  Assess.  {  1113; 
Essex  Public  Road  Board  v.  Sklnkle,  140  U. 
S.  334,  340,  11  Sup.  Ct.  790,  35  I*  Ed,  446. 
In  1  Page  and  Jones  on  Tax.  by  Assess,  g 
170,  we  find  this  language: 

"A  property  owner  bas  no  contractual  right 
In  the  consequences  which,  by  law,  follow  ia 
case  of  bis  delinquency.  Such  consequences  may 
therefore  be  changed  by  law,  without  impairing 
the  obligation  of  contracts." 

[19]  A  contract  bad  been  let  at  a  time 
when  Interest  could  not  be  charged  on  as- 
sessments, but  before  the  assessment  was  lev- 
led  the  statute  was  modified  so  as  to  permit 
Interest  on  assessments,  and  It  was  held  In 
Dougherty  t.  Henarie,  47  Cal.  9,  that  if  tbe 
owner  neglected  to  pay  bis  assessment  when 
it  became  due,  there  was  no  constitutional 
objection  to  a  statute  charging  interest  aftef 
the  assessment  matured.  In  passing,  it  may 
be  noted  that  when  Interest  is  charged  on  a 
delinquent  tax.  It  is  not  regarded  as  interest 
In  tbe  sense  that  It  is  a  consideration  for 
the  forbearance  of  money,  but  it  is  deemed 
to  be  a  penalty;  and  when  interest,  so 
called,  is  charged,  it  is  sustained  on  tbe  theo- 
ry that  it  is  a  means  to  Insure  prompt  pay- 
ment of  tbe  tax,  and  it  is  not  a  part  of  the 
tox.  State  V.  Superior  Court,  93  Wash.  433, 
161  Pac.  77.  An  assessment  was  levied  at  a 
time  when  the  statute  contained  no  provision 
for  attorney's  fee  In  case  suit  should  be 
brought  to  enforce  payment  of  the  assess- 
ment Afterwards  a  statute  was  passed  al- 
lowing an  attorney's  fee  as  a  part  of  the 
costs  of  suit  and  tbe  court  held  in  Dowdl  t. 
Talbot  Paving  Co.,  138  Ind.  675,  38  N.  E. 
389,  that  the  amendatory  statute  did  not  vio- 
late the  obligations  of  any  contract  The 
dty  has  a  right  to  change  the  remedy  for  tbe 
collection  of  delinquent  assessments,  and  not 
even  a  contractor  who  has  agreed  to  look  to 
the  assessments  for  his  compensation  can 
complain  so  long  as  the  new  Is  as  efficacious 
as  the  old  remedy,  and  much  less  can  a  prop- 
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erty  owner  complain.  Even  tbougb  tbe  own- 
er is  viewed  as  a  party  to  a  contract  which 
creates  a  dd)t  by  assessment  and  provides 
for  the  time  and  amount  to  be  paid,  be  never- 
theless could  not  object  to  a  more  efficacious 
method  of  compelling  blm  to  do  what  he 
agreed  to  do,  for,  as  said  by  the  Supreme 
Court  of  the  United  States  in  City  &  Lake 
Railroad  v.  New  Orleans,  157  U.  S.  219,  224, 
15  Sup.  Ct.  581,  583,  39  L.  Ed.  679: 

"Modes  of  procedure  in  the  courts  of  a  state 
are  so  far  within  its  control  that  a  particular 
remedy  existing  at  tbe  time  of  the  making  of 
■  contract  may  be  abrofjated  sltoKether  with- 
out impairing  tbe  obligation  of  the  contract  if 
another  and  equally  adequate  remedy  for  the 
enforcement  of  that  obligation  remains  or  is 
substituted  for  the  one  taken  away.  •  •  • 
One  who  engages  by  contract  to  do  a  certain 
thing  cannot  claim  that  tbe  obligation  be  has 
assumed  is  impaired  by  legislation  that  is  de- 
agtaed  only  to  enforce  performance  of  his  obli- 
gation." 

The  law  did  not  write  into  the  contract  be- 
tween the  owner  of  the  Colby  property  and 
the  city  a  stipulation  that  a  delinquent  as- 
sessment could  only  be  collected  in  the  mode 
provided  at  the  time  the  contract  was  made; 
nor  did  the  law  Insert  a  covenant  that  the 
consequences  of  delinquency  could  not  bo 
changed;  and,  since  the  parties  themselves 
did  not  contract  about  the  mode  of  enforc- 
ing collections  or  concerning  the  consequences 
of  delinquency,  and  since  the  law  did  not 
Introduce  into  the  contract  any  stipulation 
upon  those  subjects,  It  necessarily  follows 
tbat  the  contract  clause  of  the  federal  Con- 
stitution is  not  violated  by  the  mere  fact 
that  the  Hanson  plan  provides  for  a  different 
procedure  or  imposes  new  and  added  penal- 
ties. The  procedure  attempted  to  be  pro- 
vided for  by  tbe  Hanson  plan  contains  some 
features  which  probably  cannot  be  sustained 
on  account  of  the  fact  that  the  power  of  the 
legal  voters  of  Medford  is  limited  to  the  en- 
actment and  amendment  of  their  municipal 
charter  and  to  the  enactment  of  "local,  spe- 
cial and  municipal  legislation."  It  will  not 
be  necessary  to  point  out  those  objectionable 
features,  since  they  will  become  manifest 
upon  the  application  of  the  doctrines  an- 
nounced in  West  Linn  v.  TufU,  75  Or.  304, 
146  Pac.  086:  State  v.  Port  of  Astoria.  79 
Or.  1,  154  Pac.  399;  and  Rose  v.  Port  of 
PortUnd,  82  Or.  541,  182  Pac.  498. 

[20]  The  contention  that  Colby  will  be 
Injured  if,  at  the  sale  of  land  for  delinquent 
assessments,  property  Is  struclt  off  to  the  city 
when  there  is  no  better  offer  to  pay  the  full 
amount  due  may  be  dismissed  with  the  state- 
ment that  it  is  competent  to  authorize  a  mu- 
iiicli)fility  to  purchase  in  the  absence  of  bid- 
ders, even  though  the  legislation  conferring 
the  authority  is  enacted  after  the  assessment 
Is  made  and  before  the  sale.  2  Page  and 
Jones  on  Tax.  by  Assess.  S  1179 ;  City  of  New 
Whatcom  v.  Bellingham  Bay  Imp.  Co.,  16 
Wash.  131,  47  Pac.  236;  Sutphln  v.  aty  of 
Trenton,  31  N.  J,  Eq.  468. 

[21]  The  next  contention  made  by  Colby 


is  that  the  levy  of  taxes  for  the  purpose  of 
paying  interest  on  bonds  in  1914,  1915,  and 
1916,  and  the  payment  of  the  taxes  by  the 
property  owners,  created  a  contract  which 
obligates  the  city  to  waive  the  liens  on  prop- 
erty charged  with  si>ecial  benefit  assess- 
ments, and  to  pay  the  entire  indebtedness  by 
general  taxation.  The  right  to  tax  does  not 
grow  out  of,  nor  does  it  depend  upon,  a  con- 
tract between  the  property  owner  and  the 
state  or  its  agency ;  and  hence  it  cannot  be 
succeasfiilly  contended  that  the  levy  and  col- 
lection of  taxes  for  the  purpose  of  paying  in- 
terest in  those  tliree  years  created  a  con- 
tract. The  special  benefit  assessments  were 
not  founded  upon  a  contract,  but  they  are 
referable  to  the  power  to  tax,  and  the  levies 
made  in  1914,  1915,  and  1916  are  likewise 
referable  to  the  sovereign  power  of  taxation. 

f221  Proceeding  with  his  contention,  Colby 
Insists  that,  even  though  a  contract  was  not 
created  by  the  levy  of  taxes  for  the  payment 
of  Interest  on  bonds,  nevertheless  it  will  be 
inequitable  to  enforce  the  collection  of  as- 
sessments, and  that  the  city  should  therefore 
hes  obliged  to  pay  the  whole  of  the  indebted- 
ness by  general  taxation.  The  bonds  issued 
under  the  Bancroft  bonding  act  are  general 
obligations  of  the  city.  There  is  no  provision 
in  the  statute  limiting  tbe  payment  of  the 
bonds  to  funds  derived  from  special  benefit 
assessments ;  but,  on  the  contrary,  a  reading 
of  the  Bancroft  bonding  act  malces  it  plain 
tbat  the  statute  contemplates  that  the  bonds 
shall  be  regarded  as  UabUities  of  the  city, 
and  tiiat  the  city  is  obligated  to  pay  the  full 
amount  of  every  bond  without  regard  to 
whether  the  assessments  have  been  or  can 
be  collected.  United  States  v.  Ft.  Scott,  99 
U.  S.  152,  25  L.  Ed.  348.  See,  also.  Mall  y. 
Portland,  35  Or.  89,  95,  56  Pac.  654,  and  Strat- 
ton  V.  Oregon  City,  85  Or.  400,  416,  60  Pac. 
906.  It  is  true  that  the  city  did  not  attempt 
to  enforce  the  collection  of  any  assessments 
by  selling  the  assessed  property,  but  it  is 
also  true  that  according  to  the  admitted 
facts  the  city  could  not  have  sold  all  the 
delinquent  property  for  enough  to  satisfy  the 
full  amount  of  the  delinquencies.  The  plain- 
tiffs say  in  their  printed  brief  that: 

"At  least  one-tbird  of  tbe  total  cost  of  the 
pavement  throughout  said  city  will  never  b« 
paid  by  the  owners  of  the  property  before 
which  such  paving  is  laid,  they  preferring  to 
forfeit  to  the  city  their  property  in  all  Instances 
where  said  property  is  of  less  value  than  the 
cost  of  such  improvement" 

Laying  aside  tbe  pessimistic  views  taken 
by  the  plaintiffs,  it  nevertheless  plainly  ap- 
pears from  the  admitted  facts  that  to  have 
sold  delinquent  property  in  1914,  1915,  and 
1916  would  merely  have  postponed  tbe  neces- 
sity of  resorting  to  general  taxation,  because 
It  is  conceded  that  a  deficit  will  remain  after 
the  property  of  nonpaying  owners  is  sold  for 
delinquent  assessments,  and  sooner  or  later 
this  deficit  must  be  satisfied  with  funds  de- 
rived from  general  taxation.  The  plaintiffs 
do  not  claim  tliat  the  diarter  does  not  confer 
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the  power  of  taxation  upon  the  dty,  but  ev- 
ery contention  made  by  them  proceeds  upon 
the  theory  that  the  city  has  power  to  levy  a 
general  tax.  . 

[J3]  As  between  the  city  and  the  holders  of 
the  Bancroft  bonds,  the  bonds  constituted  ob- 
ligations of  the  city,  and  when  the  city  levied 
a  general  tax  to  pay  the  Interest  on  th§  out- 
standing bonds,  It  did  what  In  the  very  na- 
ture of  things  at  some  time  would  have  been, 
not  only  a  right,  but  a  duty,  namely,  the  levy 
of  a  general  tax  to  pay  the  debts  of  the  city. 
Abbott  on  Public  Securities,  S§  383-366.  It 
is  not  necessary  to  decide  whether  the  city 
could  have  been  compelled  to  sell  delinquent 
property  before  levying  a  general  tax,  for  it 
is  sufficient  to  say  that  the  tax  was  levied 
and  collected  without  any  attempt  to  prevent 
It,  and  the  property  owners  cannot  now  com- 
pel the  city  to  waive  its  liens  and  pay  all  its 
indebtedness  by  general  taxation.  It  would 
be  an  anomaly  to  say  that  the  conduct  of  the 
municipal  authorities  constituted  an  election 
to  waive  the  liens  of  special  assessments  when 
by  levying  a  tax  It  merely  did  What  It  could 
be  compelled  to  do  after  the  liens  are  ex- 
hausted by  full  payment  on  the  part  of  pay- 
ing owners  and  partial  payment  by  enforced 
sales  of  the  property  of  nonpaylng  owners. 
Abbott  on  Public  Securities,  section  370. 

[24]  Colby  tendered  the  principal  of  the  in- 
.stallment  due  on  bis  property  in  1914,  but  he 
refused  to  pay  the  Interest  on  the  theory  that 
he  had  paid  the  Interest  by  paying  his  taxes. 

Taxes  were  levied  on  all  taxable  property 
in  Medford,  and  out  of  these  taxes  the  city 
paid  the  Interest  due  on  the  outstanding 
bonds.  It  is  true  that  when  Colby  paid  bis 
taxes  the  dty  used  the  money  for  the  pay- 
ment of  interest  due  on  bonds  which  the  city 
had  issued  on  account  of  the  Colby  assessment 
and  also  for  the  payment  of  interest  due  on 
bonds  which  the  dty  had  issued  on  account 
of  assessments  against  the  property  of  other 
p^sons;  but  it  is  also  true  that  persons  who 
had  paid  their  assessments  In  full,  as  well  aa 
owners  of  property  which  had  never  been 
charged  with  any  local  assessment,  were  re- 
quired to  pay  their  taxes,  and  these  taxes 
were  used  to  pay  the  interest  due  on  bonds, 
including  the  bonds  which  were  issued  on 
account  of  the  Colby  assessment.  An  owner 
whose  property  hnd  never  been  charged  with 
a  local  assessment  could  not  have  defeated 
the  tax  (Durrett  v.  Davidson,  122  Ky.  851,  03 
S.  W.  2.5,  8  1j.  R.  a.  [N.  S.l  .546),  nor  could 
the  owner  of  property  on  Grape  street  have 
avoided  paying  the  tax  by  showing  that  he 
had  fully  paid  the  street  assessment  levied 
against  his  own  property.  Payment  of  the 
tax  was  not  payment  of  any  part  of  the  as- 
sessment Wlwn  Colby  paid  his  taxes  ho  did 
exactly  what  every  other  property  owner  did. 
It  might  appear  at  first  blush  to  be  Inequlta- 
Dle  to  require  Colby  to  pay  the  tax,  and  also 
the  Interest  on  the  assessment,  but  upon  fur- 
ther consideration  it  will  become  manifest 


that  his  position  is  not  greatly  different  from 
the  position  of  the  owner  of  property  on 
Grape  street,  who  was  obliged  to  pay  his 
taxes,  notwithstanding  the  fact  that  he  had 
already  made  full  payment  of  the  assessment 
levied  against  his  property ;  and,  moreover, 
it  must  be  remembered  that  taxes  were  col- 
lected from  every  property  owner  In  Med- 
ford, .ind  that  consequently  taxes  collected 
from  persons  who  owned  property  which  had 
never  been  charged  with  a  local  assessment 
were  used  to  pay  Interest  on  bonds,  Including 
the  bonds  issued  on  the  Colby  assessment. 
To  relieve  Colby  from  paying  interest  on  his 
assessment  would  be  to  extend  to  him  a  fa- 
vor not  accorded  to  those  mho  have  paid  both 
their  taxes  and  their  assessment.  There  are 
no  equities  exempting  Colby  from  the  pay- 
ment  of  Interest  on  his  assessment. 

[26]  We  have  thus  far  considered  and  dis- 
posed of  all  the  objections  which  Colby  has 
urged  against  the  Hanson  plan.  There  is  yet 
another  objection  which  must  be  noticed  be- 
cause it  is  necessarily  Involved  in  this  suit. 
The  Bancroft  bonding  act  was  passed  by  the 
Legislative  Assembly,  and  It  is  a  statute  of 
state-wide  application,  for  It  embraces  evety 
dty  and  town  in  the  state.  The  amendments 
found  In  article  4,  |  la,  and  article  11,  {  2,  of 
the  Constitution  have  not  shorn  the  Legisla- 
ture of  power  to  enact  general  laws  concern- 
ing dties  and  towns.  Rose  v.  Port  of  Port- 
land, 82  Or.  541,  162  Pac.  498. 

[28]  Although  passed  prior  to  these  two 
constitutional  amendments,  the  Bancroft 
bonding  act  possesses  Just  as  much  validity 
now  as  it  did  when  originally  enacted,  for  It 
governs,  controls,  and  dominates  every  in- 
corporated dty  and  town  in  Oregon.  When 
a  property  owner  brings  himself  within  the 
Bancroft  bonding  act  he  puts  into  operation 
a  state  law  whicb  completely  controls  the 
dty  so  long  as  the  owner  promptly  imys  bis 
Installments  and  interest.  The  dty  is  utterly 
powerless  to  enact  and  enforce  munldpal 
leglslatimi  whldi  overrides  this  state  law. 
The  Bancroft  Ixwdtng  act  does  not  compri 
any  owner  to  come  within  its  embrace,  but  it 
merely  hcdds  oat  an  ofCer  which  an  owner 
may  accept  or  decline  as  he  chooses.  The 
city  can  legislate  concurrently  on  the  same 
subject,  provided  its  legislation  does  not  at- 
tempt to  compel  owners  to  come  within  its 
embrace.  To  illustrate:  By  the  terms  of 
the  Bancroft  bonding  act  the  state  offers  to 
property  owners  a  plan  by  whidi  they  may 
postpone  the  payment  of  assessments;  the 
city  can  fllso  devise  and  offer  a  idan  for 
payment  by  installments  to  be  accepted  by 
the  owner  If  he  chooses,  but  the  dty  cannot 
compel  the  owner  to  accept  its  plan,  because 
the  state  law  i)ermits  the  owner,  if  he  wishes, 
to  accept  the  plan  offered  by  the  state, 
."^galn,  the  city  can  enact  munldpal  legis- 
lation providing  for  a  plan  by  which  owners 
now  within  the  Bancroft  bonding  act  may. 
If  they  choose,  relinquish  their  rights  under 
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the  state  law  and  come  within  the  embrace  of 
the  municipal  plan ;  but  the  city  Is  utterly 
powerless  to  compel  a  diange.  In  Its  present 
form  the  Hanson  plan  attempts  by  force  of 
law  to  bring  all  assessed  property  within  Its 
embrace,  and  it  Is  therefore  void  to  the  ex- 
tent that  It  attempts  to  operate  upem  proper- 
ty which  has  been  brought  under  the  protec- 
tion of  the  Bancroft  bonding  act 

Our  conclusions  thus  far  expressed  concern- 
ing the  Hanson  plan  may  be  summarized  thus ; 
As  against  applicants  under  the  Bancroft 
bonding  act  and  also  as  against  applicants 
under  the  water  main  provisions  of  the  char- 
ter, the  Hanson  plan  cannot  be  sustained,  be- 
cause It  attempts  c-ompulsorlly  to  change  the 
contract  between  the  city  and  owners  rela- 
tive to  the  number  and  amount  of  Install- 
ments and  the  time  of  payment;  as  against 
applicants  under  the  Bancroft  bonding  act 
the  Hanson  plan  is  void,  because  the  attempt- 
ed municipal  legislation  conflicts  with  the 
state  legislation ;  but  neither  the  contract 
nor  the  state  law  would  be  violated  if  the 
Hanson  plan  were  permissive  Instead  of  com- 
pulsory. 

[27]  Stalley  confines  his  complaint  to  an 
attadf  upon  (1)  the  proceedings  for  the  Im- 
provement of  Qrape  street  and  (2)  the  assess- 
ment proceedings.  The  charter  of  Medford 
authorized  and  empowered  the  council  "to 
hnprove  any  street."  No  Improvement  could 
be  undertaken  without  posting  and  publish- 
ing notice  for  ten  days  of  the  intention  of  the 
council  to  order  the  improvement  After 
hearing  all  prot.«sts  the  council  could,  "not- 
withstanding said  protests,  if  It  deems  the  Im- 
provement of  material  benefit  to  the  city, 
proceed  to  ascertain  and  determine  the  prob- 
able cost  of  making  such  Improvement,  and 
assess  upon  each  lot  or  part  thereof  adjacent 
to  said  Improvement  its  proportionate  share 
of  the  cost  of  said  Improvement." 

The  council  had  "full  control  of  all 
streets,"  and  could  "order  and  prescribe  the 
kind  and  character  of  all  improvements," 
and  conN  "prescribe  the  width"  of  the  Im- 
provement "and  the  mode  of  construction," 
and  could  "compel  the  owners  of  the  prop- 
erty abutting  thereon  or  benefited  thereby 
to  pay  the  cost  of  such  construction,  Improve- 
ment, and  repair.  In  such  manner  as  the  said 
couDcll  shall  deem  for  the  best  Interest  of 
said  city."  The  charter  under  which  Med- 
ford was  acting  from  1907  to  1913  lacked 
many  of  the  restrictions  which  are  usually 
found  in  the  municipal  charters.  The  power 
of  the  council  was  not  dependent  upon  a  pe- 
tition of  property  owners;  but  tlie  council 
acqulrcfd  the  right  to  pave  a  street  by  declar- 
ing its  intention  and  by  posting  and  publish- 
ing notice  of  Its  Intention.  Property  owners 
biad  the  privilege  of  protesting;  but  if  the 
council  deemed  the  proposed  improvement  of 
material  benefit  to  the  city,  it  could  make  the 
improvement  and  assess  the  cost  to  the  abut- 
ting owners  "notwithstanding  said  protests." 


We  have  not  discovered,  nor  has  our  atten- 
tion been  called,  to  a  single  provision  in  tue 
charter  requiring  the  council  to  give  notice 
to  bidders.  The  dty  was  prohibited  from 
Altering  into  any  contract  except  by  ordi- 
nance, but  this  was  the  only  express  limita- 
tion upon  the  power  of  the  council  to  con- 
tract; aUd  hence,  after  jurisdiction  was  ac- 
quired by  adopting  a  resolution  of  intention 
and  giving  the  required  notice  of  intention 
to  order  an  improvement  the  council  became 
vested  with  practically  unlimited  power  to 
contract  for  the  improvement. 

On  February  15,  1910,  the  council  adopted 
a  resolution  to  pave  Grape  street  from  Sixth 
street  to  Eighth  street  Notice  of  this  reso- 
lution was  published,  but  there  Is  no  proof 
of  posting.  On  April  8. 1910,  the  council  pass- 
ed an  ordinance  authorizing  a  contract  for 
the  improvement  of  Grape  street  from  Sixth 
street  to  Eighth  street  to  be  made  with  the 
Clark  &  Henry  Construction  Company,  and 
afterwards  this  contract  was  amende<d  by  an 
ordinance  which  was  pasted  on  July  19, 1910. 

On  February  23, 1910,  a  petition  was  filed, 
asking  that  Grape  street  be  paved  from 
Eighth  street  south  to  the  city  limits.  On 
March  3,  1910.  a  resolution  of  intention  to 
pave  Grape  street  from  Eighth  street  south 
to  the  city  limits  was  adopted,  and  notices 
were  posted  and  published.  Subsequently,  on 
July  8,  1910,  a  second  resolution  of  Intention 
to  Improve  was  adopted,  and  while  notice  of 
this  resolution  was  posted,  there  is  no  proof 
of  its  publication  in  any  newspaper.  On  Au- 
gust 2, 1910,  the  council  by  ortllnance  author- 
ized a  contract  for  the  improvement  of  Grape 
street  from  Eighth  street  to  south  city  limits 
to  be  entered  into  with  the  Clark  &  Henry 
Construction  Company. 

On  February  21,  1911,  the  councU  adopted 
a  resolution  of  Intention  to  pave  Grape  street 
from  Sixth  street  to  south  city  limits.  There 
was  both  a  posting  and  publication  of  notice 
that  the  council  intended  to  order  the  im- 
provement, and  that  it  would  meet  on  March 
7,  1911,  at  7:30  p.  m.,  and  that  all  protests 
would  be  heard  at  that  time.  The  council 
met  on  March  7th  pursuant  to  notice,  and  aft- 
er transacting  some  business  adjourned  to 
meet  on  March  8, 1911.  The  council  met  pursu- 
ant to  adjournment,  and  adopted  a  resolu- 
tion ortlerlng  the  improvement  of  Grape 
street  from  Sixth  street  to  south  city  limits. 
On  August  16,  1011,  the  council  passed  an 
ordinance,  which  recites  that  the  council 
''finds  that  the  special  and  i>ecullar  benefit 
accruing  upon  each  lot  or  part  thereof  adja- 
cent to  said  Improvement  and  in  Just  propor- 
tion to  benefits,  to  be  the  respective  amounts 
hereinafter  set  opposite  the  uuml>er  or  de- 
scription of  each  lot  or  part  thereof,  and  such 
amounts  respectively  are  hereby  declared  to 
be  the  proportionate  share  of  each  lot  or  part 
thereof,  of  the  cost  of  such  Improvement 
•  »  • "  xhe  Stalley  property  Is  included 
in  this  assessment  ordUiauce. 
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The  resolution  of  February  21,  1911.  In- 
cluded all  that  part  of  Grape  street  which 
WHS  covered :  (1)  By  the  prior  resolution  of 
intention  to  pave  from  Sixth  to  Eighth ;  and 
(2)  by  the  two  prior  resolutions  of  intention 
to  pave  from  Eighth  street  south  to  the  city 
limits.  Presumably  the  Improvement  was 
mn'de  by  the  Clark  ft  Henry  Construction 
Company  on  the  faith  of  the  two  contracts 
which  they  had  made  under  the  two  ordi- 
nances authorizing  the  city  to  contract  for  a 
pavement  from  Sixth  street  to  Eighth  street 
and  from  Eighth  street  south  to  the  city  lim- 
its, for  there  Is  no  affirmative  statement  that 
no  other  contract  was  made.  The  record 
docs  not  disclose  whether  the  work  was  ac- 
tually done  before  or  after  the  adoption  of 
the  last  resolution.  The  resolution  of  Febm- 
arj-  21,  1911,  ^yas  followed  by  the  requisite 
posting  and  publication  of  notice,  and  the 
council  acquired  full  power  to  make  the  im- 
provement for  Sixth  street  south  to  the  city 
limits.  The  resolution  of  March  3.  1910,  .was 
al.so  followed  by  the  requisite  posting  and 
publication  of  notice,  and  authorized  the 
council  to  improve  South  Grape  street  from 
Eighth  street  south  to  the  city  limits;  and 
even  though  the  resolution  of  July  8,  1910. 
concerning  that  part  of  South  Grape  street 
lying  between  Eighth  street  and  the  city  lim- 
its was  rtefectlve,  and  even  though  the  resolu- 
tion of  February  15,  1910,  relating  to  the  por- 
tion of  Grape  street  between  Sixth  and 
Eighth  streets,  was  also  defective,  these  two 
defective  resolutions  cannot  Invalidate  the 
Improvement  and  assessment  proceedings, 
when  it  appears  from  the  record  that  by  one 
resolution  the  council  acquired  Jurisdiction 
to  improve  from  Eighth  street  south  to  the 
city  limits  and  by  another  resolution  acquired 
full  power  to  improve  from  Sixth  street  south 
to  the  city  limits,  when  It  appears  that  the 
work  was  actually  done  and  the  assessment 
mnide  without  any  protest  on  the  part  of 
Stailey.  and  when  It  further  appears  that 
he  is  clmrseable  with  laches  because  he  wait- 
ed 6  years  before  protesting  or  attempting 
to  defeat  the  assessment. 

fJBl  The  objection  that  the  resolution  of 
February  21.  1911,  was  adopted  without  a 
petition  signed  by  property  owners  coiues  to 
naught  when  It  Is  remembered  that  the  char- 
ter empowers  the  council  to  act  without  a  pe- 
tition. 

.  C(inip1nint  Is  made  because  the  record  of 
the  couni4I  meeting  of  March  7,  1911,  does 
not  disclose  whether  any  protest  was  filed 
against  the  improvement.  Although  the 
council  had  ample  power  to  order  the  im- 
provement In  despite  of  any  remonstrance 
that  may  have  been  filed,  it  will  be  assumed 
that  the  recorU  must  contain  some  recital 
showing  whether  a  remonstrance  was  filed. 
The  resolution  of  March  8,  1911,  ordering 
the  Improvement  of  Grape  street  from  Sixth 
street  south  to  the  city  limits,  refers  to  the 
resolution  of  intention  and  the  giving  of  no- 
tice^ and  then  recites  "whereas  no  protests 


were  received  against  the  same.  •  •  •** 
This  afllrmative  finding  is  sufficient,  especi- 
ally after  a  delay  of  six  years.  Again,  the 
assessment  ordinance  of  August  16,  1911,  re- 
cites that: 

"No  protests  having  been  filed  against  th« 
improvement  of  Grape  street  from  Sixth  street 
to  south  city  limits,  due  notice  of  the  intention 
of  the  council  to  cause  said  imtjrovement  to  be 
made  having  been  given  and  said  improvement 
having  been  ordered  made.    •    •    • " 

.[211  Stailey  insists  that  the  assessment 
should  be  annulled  because  the  dty  permit- 
ted many  owners  to  bring  their  property 
within  the  Bancroft  bonding  act  when  the 
actual  value  of  their  property  was  less  than 
the  amount  of  their  assessment ;  hut  the  an- 
swer to  this  objection  is  that  the  right  to 
pay  In  installments  depends  upon  whether 
the  amount  of  the  special  benefit  assessment 
is  less  than  the  valuation  "as  shown  by  the 
last  tax  roll  of  the  county,"  and  It'  U  con- 
ceded that  every  lot  was  valued  on  the  tax 
roll  for  more  than  the  special  benefit  assess- 
ment levied  against  It. 

[SO]  It  is  now  too  late  to  object  to  the 
amount  of  the  a8!«s8ment  against  the  Stailey 
propert.v.  The  council  levied  the  assess- 
ment after  first  finding  "that  the  special  and 
peculiar  benefit  accruing  upon  each  lot 
•  •  •  and  in  Just  proportion  to  benefits" 
to  be  the  amount  so  assessed.  There  is  no 
charge  of  fraud.  Stailey  admits  that  his 
property  has  received  some  benefit  from  the 
Improvement;  and  this  admission,  coupled 
with  the  fact  that  there  Is  no  oiiai^  of 
fraud,  renders  the  finding  of  the  ooundl  con- 
clusive In  this  suit  Paulson  v.  Portland, 
16  Or.  450,  460,  19  Pac.  450,  1  L.  R  A.  673; 
Masters  v.  Portland,  24  Or.  161,  165,  33  Pac. 
540;  O.  &  C.  R.  R,  Co.  v.  Portland,  25  Or. 
229.  238,  35  Pac.  452,  22  L.  R.  A.  713;  Dun- 
Iway  V.  Portland,  47  Or.  103,  112,  81  Pac. 
945;  Hughes  v.  Portland,  63  Or.  370,  385.- 
100  Pac.  942;  Houck  v.  Roseburg,  56  Or. 
238,  244.  108  Pac.  186. 

[31]  The  decision  of  this  court  In  King  v. 
Portland.  38  Or.  402,  63  Pae  2,  NS  U  tt.  A. 
812,  affirmed  by  the  United  States  Supreme 
Court  In  184  D.  S.  61,  22  Sup.  Ct.  200,  46  L. 
Ed.  431,  forecloses  debate  about  the  validity 
of  the  front  foot  rule  of  assessment 

[321  Another  contention  arises  out  of  the 
fact  that  the  cost  of  the  street  Intersections 
was  Included  In  the  asse-ssment  for  the  Grape 
street  improvement  while  the  expense  of 
paving  the  Intersections  In  the  Main  street 
and  Oakdale  avenue  improvements  was  paid 
by  general  taxation,  with  the  result  that 
owners  of  the  property  abutting  on  Grape 
street  paid  all  the  expenses  of  paving  the 
intersections  in  that  street,  and  at  the  same 
time  helped  to  pay  for  the  intersections  in 
Main  street  and  Oakdale  avenue.  The  coun- 
cil had  the  power  of  exercising  Its  discre- 
tion as  to  whether  It  would  include  or  ex- 
clude the  cost  of  street  Intersections  when 
making  the  assessment;  and  when  the  coun- 
cil possesses  this  discretionary  power,  It  wiU 
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not  be  prevented  from  levying  special  assess- 
ments for  an  Improvement,  even  though  It 
has  in  the  past  paid  for  the  same  kind  of 
Improvement  by  general  taxation.  Ladd  v. 
Oambell,  35  Or.  393,  400,  59  Paa  113;  Mc- 
Chesney  v.  Chicago,  152  111.  543,  38  N.  E. 
767:  1  Page  and  Jones  on  Tax.  by  Assess. 
IS  236,  230,  317.  and  440 ;  2  Page  and  Jones 
on  Tax.  by  Assess.  §  716.  See,  also,  Durrett 
V.  Davidson,  122  Ky.  851,  93  S.  W.  25,  8  L. 
R.  A.  (N.  S.)  546. 

The  printed  brief  for  the  plaintiffs  sug- 
gests several  other  objections,  but  It  is  suffi- 
cient to  say  that  we  have  examined  them  and 
conclude  that  they  are  without  merit.  Stal- 
ley  is  not  entitled  to  a  cancellation  of  the  as- 
sessments levied  upon  his  property. 

Although  It  may  be  assumed  that  the  Han- 
son plan  would  not  violate  any  rights  of  own- 
ers who  are  neither  within  the  protection  of 
the  Bancroft  bonding  act  nor  within  the 
protection  of  the  city  charter  provisions  con- 
cerning water  mains,  yet  the  assessments 
which  are  protected  by  the  charter  and  the 
Bancroft  bonding  act  constitute  such  a  large 
part  of  the  total  amount  covered  by  the  Han- 
son plan,  and  so  materially  enter  Into  the 
very  framework  and  purpose  of  the  plan  it- 
self as  to  destroy  the  whole  measure. 

The  circuit  court  correctly  decreed  that 
the  proceedings  for  the  improvement  of 
Grape  street  and  for  the  assessment  of  the 
cost  of  the  Improvement  were  unassailable, 
and  that  the  assessment  against  the  Stailey 
property  was  a  valid  charge,  and  therefore 
this  part  of  the  decree  is  affirmed ;  but,  for 
the  reasons  already  stated,  It  was  error  to 
hold  that  tha  Hanson  plan  was  a  valid 
amendment  to  the  city  charter,  and  conse- 
quently this  part  of  the  decree  is  reversed. 
The  city  is  entitled  to  a  Judgment  against 
Stailey  for  costs  and  disbursements  while 
Colby  is  entitled  to  a  Judgment  against  the 
dty  for  bis  costs  and  disbursements. 

McBRIDE,  C.  J.,  and  BENSON  and  BUR- 
NETT, JJ.,  concur. 

(8S  Or.  ES4) 

JONES  V.  SKIUSS  et  aL 

(Supreme  Court  of  Oregon.    Sept.  19, 1917.) 

L  Pleading  «=>214(l)—I>EituBBER— Assump- 
tion  OF  J?'ACT. 

On  a  demurrer  to  a  complaint,  the  allega- 
tions in  the  complaint  must  be  assumed  to  be 
true. 

2.  Pabtnebship  4=9327(3)  —  Accountinq  — 
Cboss-Bili... 

Id  a  law  action  on  notes,  where  liability  is 
BO  inextricably  involved  with  a  partnership 
transaction  that  nothing  short  of  an  accounting 
could  furnish  data  necessary  to  determine  the 
issnes  of  the  action,  a  cross-bill  in  equity  for  an 
accounting  is  proper. 

Department  1.  Appeal  from  Circuit  Court, 
Marion  County;    Wm.  Galloway,  Judge. 

Suit  by  J.  C.  Jones  against  G.  W.  Skiles 
and  M.  N.  Lewis.     From  an  order  sustaining 


a  demurrer  to  plaintifTs  amended  complaint, 
piaintifC  appeals.    Reversed  and  remanded. 

This  is  an  appeal  from  the  order  of  the 
trial  court  sustaining  a  demurrer  to  a  cross- 
bill in  equity.  The  facts  as  gleaned  from  the 
complaint  are  as  follows: 

On  June  3.  1013,  plaintiff  was  the  owner  of 
a  business  in  Forest  Grove,  which  consisted 
of  stonecutting  and  the  manufacture  of  mon- 
uments. On  that  day  the  defendant  Lewis 
entered  into  a  written  agreement  of  partner- 
ship with  plaintiff,  whereby  he  purchased  a 
half  Interest  In  such  business,  agreeing  to 
pay  therefor  the  sum  of  $3302.19,  which  obli- 
gation was  evidenced  by  six  promissory 
notes,  payable  at  various  intervals,  the  last 
of  which  would  mature  on  June  3,  1916.  It 
was  further  stipulated  that  in  the  meanwhile 
tbcy  should  Jointly  conduct  the  business, 
sharing  equally  in  both  profits  and  losses,  and 
that,  when  all  the  notes  above  referred  to 
were  paid,  plaintiff  would  execute  to  defend- 
ant Lewis  a  good  and  sufficient  bill  of  sale 
of  such  half  Interest  In  the  business.  After 
a  time  they  moved  the  business  to  Salem. 
On  November  7,  1013,  plaintiff,  at  the  sugges- 
tion of  Lewis,  purchased  certain  real  estate 
in  Salem,  as  a  location  for  the  business,  pay- 
ing $566.67  In  cash  and  entering  into  a  con- 
tract with  the  owner  in  regard  to  deferred 
payments;  this  contract  being  in  the  Joint 
names  of  Jone^  and  Lewis.  The  total  pur- 
chase price  of  this  property  was  $1,700,  all 
of  which  was  finally  paid  by  the  plaintiff  and 
out  of  the  business.  At  the  time  the  partner- 
ship was  undertaken,  the  defendant  Skiles 
was  In  the  employ  of  the  firm,  and  so  contin- 
ued until  June  12,  1915,  when  Jones  dis- 
charged him.  Lewis  protested  against  this 
act,  and  said  that,  if  Skiles  was  discharged, 
he  would  withdraw  from  the  business,  and 
proposed  to  sell  his  Interest  therein  to  Jones. 
Prior  to  this  time  the  partners  had  executed 
their  Joint  notes  to  a  bank  at  Forest  Grove 
for  an  amount  aggregating  $2,000,  and  had 
turned  over  to  the  bank,  as  collateral,  the 
notes  executed  by  I>ewis  at  the  inception  of 
the  partnership.  It  is  alleged  that  Jones 
has  but  little  education,  is  ignorant  of  book- 
keeping, and  trusted  Lewis  to  act  as  ac- 
countant for  the  firm;  that  on  August  2, 
1915,  the  date  of  the  alleged  sale  of  Lewis' 
interest  to  Jones,  the  former  Informed  plain- 
tiff that  the  total  assets  of  the  firm  were  $13,- 
265.09  and  the  ilabilitles  $3,787.92,  and  fur- 
ther represented  the  profits  of  the  business 
to  be  an  amount  grossly  in  excess  of  their 
true  value.  These  representations  were  false, 
and  known  by  Lewis  to  be  false,  and  were 
made  for  the  purpose  of  deceiving  and  de- 
frauding plaintiff  into  purchasing  from  Lew- 
is bis  interest  in  the  business,  when  in  fact 
he  had  no  valuable  Interest  therein,  since 
no  part  of  the  purchase-price  notes  had  been 
paid  by  him,  and  be  had  already  withdrawn 
considerable  sums  of  money  for  his  own  use. 


4S9For  otlicr  case*  see  same  topic  and  KBT-NUMBBR  In  all  Key-Ntimbered  Digests  and  Indexes 


Digitized  by 


Google 


606 


167  PACIFIC  KEPOUTER 


(Or. 


In  reliance  upon  these  false  representations,  i 
plaintiff  entered  Into  an  agreement  which  i 
reads  thus:  j 

"This  agreement,  made  in  duplicate  the  2d 
day  of  Aueiiet,  1015,  by  and  between  M.  N. 
Lewis,  of  Snlem,  Oregon,  hereinafter  coUcd  the 
'seller,'  and  J.  C.  Jones,  of  the  same  place,  here- 
inafter called  the  'buyer,'  witnesaeth:  That  eaid 
seller  agrees  to  and  does  hereby  sell  and  trans- 
fer unto  said  buyer  all  bis  interest  in  the  Capi- 
tal Monument  Works,  located  at  Salem,  Ore- 
gon, including  the  physical  properties,  book  ac- 
counts, contracts,  and  good  will  of  said  business, 
conducted  under  the  name  of  Capital  Monument 
Works,  for  the  consideration  of  f  1,000.00.  to  be 
paid  in  the  manner  and  at  the  time  hereinafter 
specified:  $100.00  in  cash,  $100.00  in  sixty  days, 
$100.00  in  ninety  days,  $200.00  in  six  months, 
and  $500.00  in  one  year.  All  deferred  pay- 
ments to  draw  interest  at  the  rate  of  6  per 
cent,  per  annum  until  paid.  Said  indebtedness 
being  evidenced  by  promissory  notes  signed  by 
said  buyer.  In  consideration  of  said  sale  said 
bu^er  agrees  to  assume  all  obligations  outstand- 
ing against  said  business,  conducted  under  the 
name  of  the  Capital  Monument  Works,  and 
which  was  a  part  of  said  partnership.  Further, 
it  Ik  understood  that  the  seller's  title  in  said 
property  and  business  shall  be  retained  by  him 
until  the  purchase  price  of  $1,000.00  and  inter- 
est is  fully  paid,  and  until  said  seller  is  re- 
leased from  any  liability  on  account  of  four 
promissory  notes,  aggregating  $2,000.00  pay- 
able to  the  Krst  National  Bank  of  Forest  Grove, 
Oregon,  as  well  as  certain  promissory  notes 
heretofore  given  by  the  seller  to  the  buyer  and 
now  hypothecated  with  said  bank  as  security 
to  insure  the  payment  of  said  four  promissory 
notes,  aggregating  $2,000.00.  It  is  a  provision 
of  this  agreement,  and  it  is  mutually  agreed, 
that  said  seller  shall  remain  in  the  employ  of 
said  Capital  Monument  Works  in  the  capacity 
of  traveling  salesman,  having  for  his  duties  the 
selling  of  monuments,  and  shall  remain  in  such 
employment  until  rcleoKed  from  any  legal  lia- 
bility on  account  of  said  four  notes  given  to  the 
First  National  Bank  of  Forest  Grove,  and  such 
further  time  as  is  mutually  agreeable  to  the 
parties  to  this  contract.  In  consideration  of 
such  services  said  buyer  agrees  to  pay  said 
seller  one-half  of  all  the  profits  realized  from 
sales  made  by  said  seller,  to  be  paid  to  said 
seller  whensoever  the  purchase  price  for  said 
monument  has  been  paid." 

It  is  averred  that  all  these  wrongful  acts, 
and  others  which  are  set  out  In  the  cross-bill, 
were  i>art  of  a  conspiracy  between  Lewis  and 
Sklles  to  set-ure  for  their  own  use,  and  with- 
out consideration,  plaintiff's  business;  that 
In  pursuance  of  such  collusion  and  consi)lra- 
cy  I»wls  assigned  to  Sklles  three  of  the  four 
notes  mentioned  In  the  contract  of  sale  above 
set  out,  and  had  i)o;oin  actions  at  law  to  re- 
cover tliereon  from  plaintiff ;  and  that  Sklles  ' 
took  the  notes  with  full  knowledge  of  the 
fraud,  and  with  full  knowledge  of  all  the  de- 
fenses thereto,  and  i»ald  nothing  for  them. 
It  Is  further  alleKotl  that  Lewis  did  hot  keep  | 
true  and  correct  accounts  of  the  transactions  j 
of  the  firm,  and  plaintiff  Is  still  unaMe  to  ob- ! 
tain  a  true  statenxMit  of  Its  affiiirs  at  the 
tinie  of  the  alleged  sale  on  August  2,  lOlC.  In 
October,  Ifll.'i,  SUiU>s  and  U  J.  Ix-wls,  the  wife 
of  defendant  I>owIs,  established  a  similar 
business  at  Beaverton,  with  defendant  Lewis 
acting  as  manager,  and  since  then  have,  as 
far  as  iwsslble,  diverted  all  business  away 
''^>m  plaintiff  to  their  own  plant.    It  Is  also 


asserted  that,  at  the  time  of  the  alleged  sale 
to  Jones,  Lewis  had  in  his  poBsesslon  designs, 
samples,  and  personal  property  belonging  to 
plaintiff  which  he  refuses  to  return,  and 
which  have  since  been  In  usr,  by  defendants. 
Plaintiff,  having  made  final  payment  upon 
the  real  estate  heretofore  mentioned,  has 
been  unahle  to  obtain  a  deed  thereto,  because 
I>ewi8  refuses  to  quitclaim  the  sama  I>ewi« 
still  claims  an  Interest  In  plaintUTs  business 
by  reason  of  the  unpaid  notes,  but  has  done 
nothing  in  support  or  aid  thereof.  It  is  also 
alleged  that  Lewis  is  insolvent.  The  prayer 
is  for  an  accounting  of  the  partnership  af- 
fairs, that  plaintiff  be  decreed  to  be  the  es- 
clusive  owner  of  the  business,  that  the  con- 
tract of  sale  to  Lewis  be  canceled,  that  the 
actions  upon  plaintiff's  notes  be  perpetually 
enjoined,  and  that  plaintiff  have  Judgment 
for  the  amount  of  the  promissory  notes  giv- 
en by  Lewis  in  payment  for  his  partnership 
in  the  business,  and  for  general  relief. 

R.  C.  Wright,  of  Portland,  for  appellant. 
E.  M.  Page,  of  Salem  (McNary  &  McNary,  of 
Salem,  on  the  brief),  for  respondents. 

BENSON,  J.  (after  stating  the  tbcts  aa 
above).  11,2]  The  foregoing  statement  does 
not  include  all  the  allegations  found  in  the 
complaint,  but  enough  has  been  set  out  to 
show  that  plaintiff's  liability  upon  the  promis- 
sory notes  sued  upon  in  the  actions  at  law  Is 
so  Inextricably  involved  with  the  partnership 
transactions  that,  assuming  these  allegations 
to  l)e  true,  as  we  must  upon  demurrer,  noth- 
ing short  of  an  accounting  of  such  partner- 
ship business  could  furnish  the  data  neces- 
sary to  Justly  determine  the  Issues  of  the 
actions  at  law.  It  Is  quite  true,  as  said  by 
this  court  in  Dose  v.  Beatle,  62  Or.  308,  316. 
123  Pac.  38.3,  386.  that: 

"When  in  a  law  action  the  defendant  can 
legally  set  forth  the  facts  constituting  his  en- 
tire defense,  his  answer  is  adequate,  and  there 
is  no  necessity  for  a  resort  to  a  suit  in  equity 
in  the  nature  of  a  cross-bill." 

But  along  with  this  statement  there  runs 
another,  equally  imix>rtant,  which  Is  well  ex- 
pressed in  Tooze  v.  lleighton,  79  Or.  545,  554, 
156  Pac.  245,  248,  as  follows: 

"If,  however,  the  defense  available  at  law 
is  not  as  plain,  adequate,  complete,  practical, 
and  eificient  as  a  defense  on  the  same  facts  in 
a  court  of  equity,  a  croi^-bill  may  be  inter- 
posed." 

The  cross-bill  In  the  present  case  alleges 
facts  constituting  a  jMirtnei-ship.  alleges  fraud 
and  con«iilracy  to  wrong  plaintiff,  and  alleges 
facts  tending  to  show  that  the  notes  in  ques- 
tion are  a  part  of  thes^e  Involved  transactions. 
We  think,  therefore,  that  the  trial  court  erred 
In  sustaining  the  dcniurrer. 

The  decree  is  reversed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  ue- 
niurrer. 

McBUIDK.  C.  J.,  and  BUKNETT  and 
IIAItRI.S,  JJ.,  concur. 
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(85  Or.  642) 

HEXRY  D.  DAVIS  LUMBER  CO.  v.  A.  F. 

CO.VTES  LUMBER  CO. 

(Supreme  Court  of  Oreeon.    Sept.  10,  1917.) 

1.  Sales   ^=»411—Actioi«9— Pleading— Peb- 
foemancb. 

Where  a  contract  for  the  sale  of  lumber  pro- 
vided for  part  pa^meDt  in  advance,  and  excused 
default  resulting  from  accident,  etc.,  plaintiff's 
complaint,  wbicli  did  not  aver  performance  on 
its  part,  or  reiidineMS  to  perform,  io  insufficient 
to  state  a  cause  of  action,  particularly  where  de- 
fendant attempted  to  excuse  its  nonperform- 
ance on  the  ground  of  accident  be3-ond  its  con- 
trol; for  in  an  action  on  a  contract  containing 
mutually  dependent  covenants  plaintiff  mu.-t 
allege  full  performance,  or  readiness  and  ability 
to  perform,  on  bis  part,  before  he  can  put  de- 
fendant in  default  and  claim  damages. 

2.  Sales   <@=»411—PEBroBMANi;E— Complaint. 

Where  llefeudant  by  its  answer  sought  to  ex- 
cuse nonperformance  of  a  contract  of  sale,  but 
did  not  repudiate  it,  the  comphiiut,  which  failed 
to  aver  performance  or  readiness  to  perform  by 
plaintiff,  cannot  be  sustained  on  the  theory  that 
it  was  unnecessary  for  plaintiff  to  tender  per- 
formance of  a  vain  thing. 

3.  Appeal  and  Ebbob  «=»193(9)— Objections 
in  loweb  coubt  —  couplaint  —  suffi- 

CIENCT. 

The  objection  that  a  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  is  never  waived,  and  may  be  raised  for 
the  first  time  in  the  Supreme  Court. 

4.  Tbial  «=>388(2)— Findings  or  Pact  and 
Co.nclusions  or  Law— Necessity. 

Where  the  complaint  failed  to  state  a  canse 
of  action,  the  court,  under  L.  O.  L.  5  79,  de- 
claring that,  at  any  time  when  the  pleadings  are 
complete  and  either  party  fails  or  declines  to 
plead  farther,  judgment  may  be  rendered  on 
the  pleadings,  properly  sustained  defendant's 
motion  for  Jud^ent  without  filing  findings  of 
fact  or  conclusions  of  law,  despite  section  158, 
requiring  that  upon  trial  of  an  issue  of  fact  by 
the  court  its  decision  shall  be  in  writing  and 
shall  state  the  facts  and  conclusions  of  law 
separately. 

Department  2.  Appeal  from  Circuit  Court, 
Tillamook  County;    Geo.   R.  Bagley,  Judge. 

Action  by  the  Henry  D.  Davis  Lumber 
Company  against  A.  F.  Coates  Lumber  Com- 
pany. From  a  Judgment  for  defendant,  plaln- 
tifl  appeals.    Affirmed. 

After  stating  the  corporate  character  of  the 
parties,  the  complaint  avers  that  the  plaintiff 
and  defendant  entered  Into  a  contract,  a  copy 
of  which  Is  attached  to  the  complaint,  where- 
by the  former  agreed  to  purchase  from  the 
latter,  who  promised  to  deliver  to  the  former, 
a  certain  amount  of  spruce  lumber  within 
80  days  from  the  date  of  tlie  order  at  a  fl.xed 
price  mentioned.  All  this  Is  admitted  by  the 
answer.  Ftuther  proceeding,  the  plaintiff 
charges  an  utter  refusal  and  neglect  on  the 
part  of  the  defendant  to  furnish  or  deliver 
any  of  the  lumber  specifled  by  the  contract 
within  90  days,  or  at  any  time.  The  initi- 
atory pleading  shows  that  about  tliat  time  the 
plaintiff,  depending  upon  Us  stipulation  with 
the  defendant,  contracted  to  deliver  to  a 
third  party  this  same  lumber  and  by  reason  ! 
of  the  default  of  the  defendant  was  com-  J 


pelled  to  respond  in  damages  to  the  concern 
to  whom  the  lumber  was  ultimately  to  be 
furnished.  The  contract  relied  upon  is  in  the 
form,  of  an  order,  signed  by  the  plaintiff  and 
directed  to  the  defendant  Treating  of  the 
terms  of  payment,  it  contains  this  provision: 
"Terms  of  order,  00%  advunce  less  '2'/o  dis- 
count," etc.  The  defendant  denlos  the  breach 
of  the  agreement  charged  against  It.  Fur- 
ther defending,  the  answer  .sets  out  a  pro- 
vision of  the  contract  in  these  words: 

"It  is  undorstoid  that  this  order  is  to  be  ship- 
ped promptly  after  acceptance;  car  shortage, 
accidents,  or  delays  beyond  your  coutrol  to  be 
considered  as  reasonable  excuse  for  delay iug 
shipment,  but  in  such  event  we  are  to  be  fully 
and  promptly  notified." 

After  stating  this  provision  of  the  contract, 
the  defendant  avers  in  substance  that,  as  the 
plaintiff  well  knew,  the  only  source  of  supply 
which  the  defendant  had  for  logs  from  which 
to  manufacture  lumber  was  from  a  boom 
company,  and  that  the  sole  means  of  getting 
the  logs  was  by  floating  them  down  a  small 
stream  Into  the  Tillamook  river,  and  thence 
to  the  defendant's  mill  at  Tillamook  City; 
that  in  order  to  make  the  small  stream  avail- 
able for  the  purpose  It  was  necessary  to  con- 
struct dams  thei«on,  without  which  It  could 
not  be  u.«»ed  for  the  purpose,  hut  that,  wltluut 
the  fault  of  any  one,  high  water  washed  out 
one  of  the  dams,  making  It  impossible  for  the 
logs  to  be  delivered,  or  for  plaintiff  entirely 
to  fulfill  the  order,  of  all  of  which  the  plain- 
tiff was  promptly  notified;  that  It  was  con- 
templated by  the  parties  that  the  lumber 
should  be  manufactured  at  the  defendant's 
mill  In  the  usual  course  of  business.  This  Is 
traversed  by  the  reply.  At  a  bearing  the 
court  entered  a  Judgment  In  these  words, 
after  a  recital  of  the  appearances: 

"The  court,  being  fully  advised  in  the  prem- 
ises, doessustain  defendant's  motion  for  a  judg- 
ment in  its  favor;  there  being  no  pleading  or 
proof  of  plaintiff's  ability  or  willingness  to  per- 
form the  contract  sued  on.  It  is  by  the  court 
ordered  and  adjudged  that  plaintiff  take  nothing 
by  this  action,  and  the  defendant  have  and  re- 
cover of  and  from  the  plaintiff  its  costs  and  dis- 
bursements herein  taxed." 

The  plaintiff  appeals. 

Virgil  L.  Clark,  of  Portland  (Clark,  Geneste 
&  Harrison,  of  Portland,  on  the  brief),  for 
appellant.  H.  T.  Botts,  of  Tlllam6ok,  for  re- 
spondent 

BURNETT,  J.  (after  stating  the  facts  aa 
above).  [1  ]  There  Is  no  bill  of  exceptions  In 
the  record.  The  contention  of  the  plaintiff  Is 
that  the  judgment  Is  void  because  there  were 
no  findings  of  fact  or  conclusions  of  law.  It 
Is  true  that  section  158,  L.  O.  L.,  requires 
that: 

"TTpon  the  trial  of  an  issue  of  fact  by  the 
court,  its  decision  shall  be  given  in  writing,  and 
fdod  with  the  clerk  during  the  term  or  within 
twenty  days  thereafter.  The  decision  shall  state 
the  facts  found,  and  the  conclusions  of  law 
separately,  without  argument  or  reason  there- 
for.    •     •     •" 
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The  section  Is  applicable  to  a  trial  of  an 
issue  uf  fact,  and  not  where  a  mere  Issue  of 
law  Is  Involved.  It  is  said  in  section  70,  L. 
O.  L.: 

"  •  •  »  And  at  any  time  when  the  plead- 
ings In  the  suit  or  action  are  complete,  or  either 
party  fails  or  declines  to  plead  further,  the 
court  may,  upon  motion,  grant  to  any  party 
moving  therefor,  such  judgment  or  decree  as  it 
may  appear  to  the  court  the  moving  party  is 
entitled  to  upon  the  pleadings." 

The  order  of  the  court  here  In  qnestion  re- 
cites thnt  there  is  no  pleading  of  plnintifTs 
alilllty  or  willingness  to  perform  the  con- 
tract sued  upon.  In  the  absence  of  a  bill  of 
exceptions,  and  there  being  no  findings  of  fact 
or  coiiiiuslous  of  law  within  the  meaning  of 
section  158,  supra,  the  question  presented  is 
whether  tlie  complaint  states  facts  sufficient 
to  constitute  a  cause  of  action.  The  contract 
involved  is  one  prescribing  what  is  to  be 
done  by  the  plaintift  and  what  by  the  defend- 
ant. These  are  at  least  concurrent  covenants. 
Indeed,  referring  to  the  phrase  already 
quoted,  "Terms  of  order,  90%  advance,"  if  it 
were  necessary,  it  might  well  be  decided  that 
this  was  a  condition  precedent,  so  that  the 
plaintiff  would  be  compelled  to  pay  90  per- 
cent, of  the  purchase  price  in  advance  of  de- 
livery of  the  lumber.  Waiving  thls^  and  con- 
sidering the  matter  as  one  of  mutual  de- 
pendent covenants,  however,  it  frequently  has 
been  held  that  in  declaring  upon  such  a  con- 
tract the  plaintifT  must  allege  full  perform- 
ance, or  readiness  and  ability  to  perform,  on 
his  part,  before  he  can  put  the  defendant  in 
default  and  claim  damages  as  for  a  breach 
of  the  stipulation.  Catlin  t.  Jones,  48  Or.  15S, 
85  Pac.  515 ;  Longfellow  v.  Huffman,  49  Or. 
486,  90  I'ac.  907 ;  Mann  v.  Flyr.n,  62  Or.  4&5, 
125  I'ac.  274.  The  complaint  is  utterly  silent 
on  this  subject,  and  does  not  anywhere  state 
or  attempt  to  state  either  performance  by  the 
plaintiff  or  Its  readiness  or  ability  to  comply 
with  the  stipulation  on  its  part  It  is  not  an 
instance  of  a  lame  statement  of  a  wholly 
good  cause  of  action.  The  complaint  is  ut- 
terly mute  in  this  essential  particular. 

The  onswer  of  the  defendant  does  not  indi- 
cate any  rcpudlatlou  of  its  agreement.  It 
pleads  an  excuse  for  not  performing,  and 
shows  that  it  is  yet  within  the  pale  of  its 
covenant  and  has  not  broken  it.  The  right 
to  delay  under  the  circumstances  Is  as  much 
a  part  of  the  contract  as  any  other  feature 
of  it.  This  takes  the  case  out  of  the  doc- 
trine, announced  in  Catlin  v.  Jones,  to  the 
effect  that,  although  the  complaint  Is  defec- 
tive, yet  If  the  matter  in  resi)ect  to  which  It 
Is  wanting  is  put  in  issue  by  the  answer  and 
reply,  the  Imperfection  is  cured.  In  that  case 
the  complaint  was  faulty,  in  that  it  did  not 
allege  the  readiness  and  ability  of  the  plain- 
tiff to  perform;  but  the  answer  charged  a 
breach  of  the  contract  by  the  plaintiff  in  this 
very  respect,  whicli  was  in  turn  challenged 
by  the  reply.  The  matter  was  therefore 
properly  before  the  court  for  determination. 


I  and  the  decision  was  pot  npon  a  proper  basis 
and  rightly  rendered.  Here,  however,  the  de- 
fect in  the  complaint  is  not  aided  by  the 
answer. 

r2]  Neither  Is  the  case  within  the  teaching 
of  Livesley  v.  Krebs  Hop  Co.,  67  Or.  352,  367, 
07  Pac.  718,  107  Pac.  460,  112  Pac.  1,  to  the 
effect  that,  where  the  defendant  has  repudi- 
ated the  contract,  it  is  not  necessary  for  the 
plaintiff  to  tender  performance,  as  that  would 
be  a  vain  thing.  As  already  indicated,  the  de- 
fendant here  Is  not  in  the  position  of  re- 
nouncing the  contract  or  refusing  to  perform. 
The  answer  only  avers  a  stipulated  excuse 
for  not  delivering^  the  lumber,  and  is  in  ac- 
cordance with  the  covenant,  rather  than  In 
breach  thereof. 

[3, 4]  The  objection  that  the  complaint  does 
not  state  facta  sufficient  to  constitute  a 
cause  of  action  is  never  waived,  and  may  \» 
raised  even  for  the  first  time  in  the  Supreme 
Court  Mack  v.  City  of  Salem,  6  Or.  275; 
Wyatt  v.  Henderson,  31  Or.  48,  48  Pat  790; 
Robinson  v.  Holmes,  57  Or.  6,  109  Pac.  754; 
Whitney  Co.  v.  Smith,  63  Or.  187,  126  Pac^ 
1000.  The  ruling  of  the  court  U  Justified  by 
the  provisions  of  secticm  79,  L.  O.  L.,  as  a 
question  of  Judgment  on  the  pleadings  in- 
volving merely  an  issue  of  law.  For  this 
reason  it  was  not  necessary  to  make  flndlnga 
of  fact  or  conclusions  of  law,  because  no 
question  of  fact  was  involved.  It  is  purely  a 
question  of  pleading;  hence  the  judgment 
must  be  affirmed. 

McBRIDE,  C.  J.,  and  MOORB  and  Mo- 
CAMANT,  JJ.,  oc«,cur. 


(86  Or.  5a» 
DEMPSEY  V.  BALL  et  al. 

(Supreme  Court  of  Oregon.     Sept  19,  1917.> 

1.  Fraudulent   Convetances   $=>301(2)   — 
Pe.ndino  Sorr— Intent— Knowledge. 

In  an  action  involving  a  mortgage  executed 
pending  a  suit  for  damages,  evidence  held  not  to 
show  that  the  mortgagee  had  knowledge  or  no- 
tice of  a  fraudulent  Intent  of  the  mortgagor  to 
defraud  or  delay  collection  of  the  possible  dam- 
ages. 

2.  Fraudulent  Convetances  ®=9271(3),  295 
(2) — Evidence — Pkesuuptions. 

Fraud  against  a  mortgagor's  creditors  is 
not  presumed,  but  must  be  shown  by  satisfac- 
tory evidence,  which  may  be  circumstantial. 

3.  Evidence    <=>230<5)— iAdiussions— Mobt- 

OAOEE. 

Although  default  by  mortgagor  in  a  suit  to 
foreclose  is  an  admission  on  the  part  of  the 
mortgagor  of  fraudulent  intent  to  defraud  or 
delay  collection  by  a  judgment  creditor,  it  docs 
not  bind  the  mortgagee. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McOinn, 
Judge. 

Suit  by  D.  J.  Dempsey  against  R.  I..  Ball. 
Henrietta  Ball,  George  C.  Engelke,  and  Henry 
Zom.  Decree  for  plaintiff,  and  defendant 
Henry  Zom  appeals.    Affirmed. 


»For  otlicr 
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This  was  originally  a  suit  by  plaintiff  to 
foreclose  a  mortgage  given  by  the  defendants 
Ball  and  wife  and  Engelke  to  plaintiff  upon 
land  in  Multnomah  county,  of  which  defend- 
ant Zorn  claims  to  be  the  owner  by  virtue  of 
a  sherlfTs  sale  made  subsequently  to  the  ex- 
ecution of  plaintiff's  mortgage.  The  defend- 
ants Ball  and  wife  and  Engelke  made  default, 
and  Zorn  answered  by  a  general  denial,  and 
by  way  of  affirmative  defense  and  cross-com- 
plaint alleged  that  on  June  25,  1914,  he  re- 
covered a  Judgment  against  Engelke  for  $2,- 
600  and  costs;  that  on  July  13,  1914,  execu- 
tion was  issued  upon  said  Judgment,  and  the 
land  described  in  the  complaint  was  sold  upon 
said  execution  and  purchased  by  Zorn  for 
the  sum  of  1300;  that  after  the  commencement 
of  the  action  of  Zorn  against  Engelke  said 
Engelke,  without  consideration  and  for  the 
purpose  of  hindering,  delaying,  and  defraud- 
ing his  creditors,  and  particularly  Zorn,  con- 
veyed the  property  to  defendants  Ball  and 
wife  by  a  warranty  deed,  recorded  December 
12,  1913 ;  that  on  April  20,  1914,  the  defend- 
ants Engelke  and  Ball  and  wife,  in  antici- 
pation of  there  being  a  Judgment  rendered 
in  the  action  herein  described  and  for  the 
pnrpose  of  making  plaintiff  Dempsey  a  pre- 
ferred creditor,  and  for  the  fraudulent  pur- 
pose of  hindering,  delaying,  and  defrauding 
their  creditors,  and  for  the  express  purpose 
of  defeating  any  Judgment  which  might  oe 
rendered  in  the  action  of  Zorn  v.  Engelke, 
fraudulently  executed  the  mortgages  describ- 
ed in  plaintiff's  complaint;  that  Dempsey  and 
Ball  and  wife  all  knew  and  had  notice  of 
the  pendency  of  the  said  action,  and  knew  of 
the  fraudulent  intent  of  Engelke  to  defraud 
Zorn  and  his  other  creditors,  and  that  the 
said  mortgage  was  purely  voluntary,  and 
made  solely  with  such  fraudulent  Intent. 
The  matter  in  the  croBs-complalnt  having 
been  put  in  issue  by  appropriate  denials, 
there  was  a  trial  and  Qndlngs  and  decree  for 
plaintiff,  from  which  defendant  Zorn  ap- 
peals. 

Chas.  J.  Scbnabel  and  Q.  E.  Hamaker,  both 
of  Portland,  for  appellant  Zorn.  C.  T.  Haas, 
of  Portland  (Woemdle  &  Haas,  of  Portland, 
on  the  brief),  for  respondent. 

McBRIDE,  C.  J.  (after  stating  the  facts  as 
above).  [1,  2]  A  brief  history  of  this  case 
Is  as  follows:  On  October  14,  1913,  the  de- 
fendant Zorn  commenced  an  action  against 
Engelke  in  the  circuit  court  for  Multnomah 
county  to  recover  $20,000  damages  for  an  al- 
leged vicious  assault  made  upon  him,  and 
at  a  date  not  disclosed  in  the  record,  but 
probably  about  contemi>oraneous  with  the 
cl\il  action.  Engelke  was  Indicted  for  the 
same  assault,  and  required  to  furnish  bail 
In  the  sum  of  $2,500.  He  applied  to  his 
brother-in-law  Ball  to  become  surety  upon 
the  undertaking  of  ball,  but  Ball  objected, 
for  the  reason  that  he  did  not  have  snffl- 
dent  property  exempt  from  execution  to  en- 


able him  to  Justify  as  a  surety.  To  overcome 
this  objection  EUigelke  conveyed  to  Ball  and 
wife  the  land  in  suit,  and  they  became  his 
sureties.  The  criminal  case  is  still  untried 
and  pending.  On  February  10,  1914,  the  civ- 
il action  for  damages  was  tried,  and  a  ver- 
dict and  Judgment  rendered  against  Engelke 
in  the  sum  of  $760.  On  March  28th  this 
verdict  and  Judgment  were  set  aside  and  a 
new  trial  granted.  On  April  20th  the  mort- 
gage in  suit  was  executed.  W.  T.  Hume, 
Esq.,  was  attorney  for  Engelke  up  to  the 
time  the  Judgment  was  rendered,  but  there- 
after he  was  discharged,  and  WoenuUe  & 
Haas,  his  present  attorneys,  were  substituted. 
Engelke  had  given  Hume  a  note  for  $500 
for  attorney's  fees,  and  previous  to  the  exe- 
cution of  the  note  and  mortgage  in  suit  the 
assignee  of  this  note  was  pressing  for  pay- 
ment and  threatening  suit  Engelke  repre- 
sented to  bis  attorneys  that  he  needed  mon- 
ey to  pay  this  note  and  other  indebtedness, 
and  they  applied  to  plaintiff,  who  had  been 
a  client  of  theirs  in  making  other  loans.  It 
is  conceded  that  they  told  him  nothing,  and 
that  he  knew  nothing  of  Engelke's  difficulties 
or  lawsuits,  but  that  after  investigation  he 
consented  to  make  the  loan,  and  authorized 
Woemdle  4  Haas  to  look  up  the  title  and 
prepare  the  papers,  and  when  this  was  done 
gave  them  a  check  for  $1,200,  the  amount  of 
the  note  and  mortgage.  It  is  shown  that 
they  deducted  from  this  amount  their  com- 
mission for  procuring  the  loan  and  paid  the 
balance  over  to  Engelke.  The  property  is 
said  to  have  been  worth  something  over  $3,- 
500,  and  Engelke  had  other  property,  one 
piece  of  which  defendant  bid  in  at  sheriff's 
sale  at  $2,300.  There  Is  not  sufficient  evi- 
dence to  warrant  the  court  in  finding  that 
Woemdle  &  Haas  had  notice  or  knowledge 
that  Engelke  was  borrowing  this  money  and 
executing  this  mortgage  for  the  purpose  of 
defrauding  his  creditors  or  defeating  any 
Judgment  that  Zorn  might  recover  against 
him.  A  verdict  of  $750  had  previously  been 
set  aside,  and  it  is  natural  to  presume  that 
Engelke  would  not  have  asked  that  this  be 
done,  except  from  a  belief  that  another  trial 
would  result  in  a  verdict  against  him  for  a 
smaller  amount,  or  in  his  favor,  and  it  is 
hardly  conceivable  that  under  the  circum- 
stances he  would  Jeopardize  his  property  or 
place  a  burden  upon  it  unless  he  actually 
needed  the  money;  and  it  is  apparent  that 
with  the  Hume  note  being  pressed  and  a  civil 
suit  to  be  retried  $1,200  was  not  an  exorbi- 
tant sum  for  his  immediate  needs.  Fraud  is 
not  to  be  presumed,  but  must  be  proved  by 
satisfactory  evidence,  and  while  that  evidence 
may  be  circumstantial  it  should  still  be  sat- 
isfactory;  and  such  is  not  the  case  here. 

[3]  It  is  ijrged  that  the  fact  that  Engelke 
and  Ball  and  his  wife  have  made  default  is 
an  admission  by  them  that  the  loan  was  pro- 
cured with  the  fraudulent  intent  claimed  in 
the  complaint.    As  between  Zorn  and  Engelke 
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and  Ball  and  wife  this  Is  technically  trae, 
but  this  admission  does  not  bind  tlie  plain- 
tiff or  estop  him  from  showing  the  real  facts 
in  the  case.  It  is  not  in  the  power  of  Engel- 
Ite  to  get  $1,200  of  plaintiff's  hard-earned 
money,  give  a  mortgage  for  its  repayment, 
and  by  failure  to  answer  make  the  mort- 
gaged premises  do  double  duty  by  being  ap- 
plied to  the  payment  of  his  debt  to  Zorn.  He 
cannot  admit  the  plaintiff  out  of  court  or 
make  evidence  against  him  by  failure  to  an- 
swer the  complaint,  and  while  the  language 
\isod  liy  Strahan,  J.,  in  Phllbrick  v.  O'Con- 
nor, 15  Or.  15,  13  I'lic.  612,  .3  Am.  St.  Hep. 
l.'JO,  is  not  so  clear  as  It  might  be,  it  is  quite 
certain  that  no  such  interpretation  as  coun- 
sel for  defendant  puts  upon  it  was  Intended 
by  the  learned  jurist  who  wrote  that  opin- 
ion. *  There  were  many  badges  of  fraud  in 
that  case  that  do  not  exist  here,  such  as  in- 
adequacy of  the  price  paid  for  the  property, 
poverty  of  the  alleged  purchaser,  and  knowl- 
edge of  the  fact  that  a  suit  was  i^endlng ;  but 
in  the  face  of  all  these  the  court  required 
the  amount  that  the  purchaser  had  paid  for 
the  property  to  be  first  paid  to  him,  and  out 
of  the  proceeds  of  the  sale  of  the  property, 
before  giving  the  execution  creditor  any  re- 
lief. 

We  are  not  convinced  by  the  preponderance 
of  the  evidence  that  either  the  plaintiff  or 
his  attorneys  knew  or  had  notice  of  any 
fraudulent  intent  on  the  part  of  Engelke  to 
defrand  or  delay  Zorn  in  the  collection  of 
any  possible  damages  he  might  recover.  On 
the  contrary,  we  are  of  the  opinion  that  they 
l)elieved  that  the  money  was  being  borrowed 
for  a  legitimate  purpose.  That  Engelke  may 
have  changed  bis  attitude  when,  perhaps  to 
his  surprise,  a  second  Jury  returned  &  verdict 
twice  as  large  as  that  ^ven  by  the  first  is 
not  to  be  charged  against  plaintiff,  who  in 
good  faith  parted  with  his  money. 

The  decree  is  affirmed. 

MOORB,  MeCAMANT,  and  HARRIS,  JJ., 
concur.  BEAN,  J.,  taking  no  part  in  the  con- 
sideration of  this  case. 


(86  Or.  88) 

SEATTLE  DOCK  CO.  v.  PACIFIC  SURETY 

CO.* 

(Supreme  Court  of  Oregon.    Sept.  19,  1917.) 

1.  pBiNcrPAi.  AND  Surety  «=»125— Claims— 

DlSCIIABGE. 

In  an  action  on  a  contractor's  bond,  where 
defendant  claimed  that  there  was  a  sum  due  the 
contractor  applic.ible  to  the  cause  of  action,  nnd 
plaintiff  contended  that  such  sum  liad  been  ap- 

glied  to  other  claims  and  to  expbiin  his  position 
led  an  amended  complaint,  settins  forth  such 
other  claims,  the  six-month  limitation  provided 
in  the  bond  was  not  applicable  to  those  claims 
to  which  defendant  had  already  applied  sums 
due  under  the  contract. 

2.  Pbincipal  and  Sdrett  <6=»l2.'5(l)— Rights 
OF  Principal— Advances  of  Monet. 

Where  a  contractor  gave  a  bond  to  secure  i 
performance  of  a  contract  to  make  improvements ' 


in  a  building  which  required  liim  to  fumisli  at 
his  own  expense  all  labor,  implements,  and  cart- 
age and  to  free  the  building  from  all  liens,  etc 
the  owner  of  the  building  may,  where  the  con- 
tractor wag  unable  to  pay  for  labor  or  materials, 
advance  the  money  and  treat  it  as  a  payment  on 
the  contract  without  notifying  the  surety. 

3.  Principal  and  Surety  4=9123(2)— Notice 
OF  Default— Contracts. 

A  bnildiiiK  contractor,  who  agreed  to  com- 
plete alterations  in  a  building  and  not  to  per- 
mit or  allow  any  laborers',  mechanics',  or  other 
liens  to  1)6  filed  on  the  building,  gave  a  bond  con- 
ditioned for  the  faithful  performance  of  the  con- 
tract, which  provided  that  as  a  condition  prece- 
dent to  the  liability  of  the  surety  it  should  be 
immediately  uotiBed  of  any  breach  and  that  suit 
shouhl  be  commenced  within  six  m<mths  after 
completion  of  the  work.  About  a  month  after 
completion,  the  owner  notified  the  surety  that 
the  contractor  had  completed  the  work  and  that 
a  settlement  would  be  made  within  40  days 
thereafter,  or  as  soon  as  claims  and  liens  on  ac- 
count of  the  work  and  materials  furnished  bad 
been  paid  or  satisfied.  The  surety  was  requested 
to  take  sach  steps  as  sbould  be  necessary  to  see 
that  all  such  claims  and  liens  had  been  satisfied. 
Held,  that  the  notice  was  sufficient  to  inform 
the  surety  of  the  contractor's  breach. 

4.  Principal  and  Subety  €=»159  — Bonds  — 
Burden  or  Proof. 

In  an  action  against  the  surety  on  a  con- 
tractor's bond,  where  default  in  paying  a  claim 
is  clfarly  shown,  the  surety  has  the  burden  of 
showing  that  the  owner  had  in  its  possession 
sums  due  the  contractor  applicable  to  pay- 
ment of  snch  claim. 

5.  Principal  and  Surety  «=»113  —  Contrac- 
tor's Bond— Claims. 

Where  the  owner  of  a  building  sued  the  con- 
tractor's surety  on  one  particular  claim,  he  is 
not  bound  to  apply  to  such  claim  sums  remain- 
ing from  the  coutract  price  in  preference  to  otli- 
cr  claims  ecjually  meritorious. 

Department  1.  Appeal  from  Circuit  Court, 
Multnoiwih  County ;  George  N.  Davis,  Judge. 

Action  by  the  Seattle  Dock  Company,  a 
corporation,  against  the  Pacific  Surety  <>)in- 
pany,  a  corporation.  From  a  judgment  for 
plaintiff,  defen'innt  appeals.    Affirmed. 

Tills  is  an  action  upon  an  undertaking 
given  by  defendant  as  surety  for  the  Mac-Ite 
Fireproofing  Company  to  secure  the  perform- 
ance by  it  of  a  coutract  to  make  certain  im- 
provements niwn  the  Chamber  of  Commerce 
Building  in  Portland.  The  original  com- 
I)lulnt  alleged.  In  substance,  that  the  Mac-Ite 
Company  agreed  in  said  contract  that  It 
would  not  allow  or  permit  any  laborers', 
mechanics',  subcontractors',  or  materialmen's 
liens  to  be  filed  upon  said  buUdiug,  but  would 
keep  it  free  from  such  liens;  that  It  bad 
breached  said  contract  by  permitting  one  R. 
A.  Hume  to  file  a  lien  upon  said  building  for 
plaster,  sand,  and  cartage  furnished  for  the 
same,  amounting  to  $1371.9f ,  that  Hume 
filed  a  suit  to  foreclose  said  lien,  and  tlint 
such  suit  was  then  pending,  and  that  should 
Hume  prevail  plaintiff  would  be  damaged  In 
the  full  amount  of  $1,871.95  and  be  obliged 
to  pay  the  same  from  its  own  means.  The 
material  parts  of  said  contract  attached  to 
the  original  complaint  are  as  follows:  (1) 
The  Mac-Ite  Fireproofing  Company  agreed 


A=»For  other  cases  see  same  topic  and  KBY-NUUBBR  In  all  Key-Numbered  Digests  and  Indexn 
•Rebearlng  denied  October  16, 1917. 
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to  furnish  at  Its  own  expense  all  material 
ond  labor.  Implements,  and  cartage  neces- 
sary for  the  complete  performance  of  the 
contract,  and  to  perform  and  complete  the 
contract  for  the  sum  of  $4^45;  (2)  that  all 
work  and  material  furnished  and  performed 
should  be  first  class  and  the  plaster  blocks 
shonld  be  set  In  such  manner  that  plastering 
of  the  building  could  be  done  with  one  coat 
with  putty  finish;  (3)  that  the  Mac-Ite  Flre- 
prooflng  Company  would  not  allow  or  per- 
mit any  laborers',  mechanics',  materialmen's, 
or  subcontractors'  Hens  to  be  filed  or  record- 
ed against  said  building  or  premises,  or  any 
part  thereof,  and  that  said  building,  struc- 
ture, and  premises  should  at  all  times  be 
free  from  all  Hens.  The  conditions  of  the 
bond  given  by  defendant  so  far  as  they  re- 
late to  the  matters  here  considered  are  as 
follows:  (1)  That  the  Mac-Ite  Fireproofing 
Company  would  faithfully  perform  the  terms 
and  conditions  of  the  contract;  (2)  that  as 
conditions  precedent  to  any  liability  of  the 
Pacific  Surety  Company  as  surety  upon  said 
bond  it  should  be  immediately  notified  of 
any  breach  of  said  contract  on  the  part  of 
the  Mac-Ite  Fireproofing  Company,  or  of  any 
act  on  its  part  or  on  the  part  of  its  agents 
or  employes  which  might  cause  u  loss  for 
which  the  Pacific  Surety  Company  as  surety 
on  said  bond  might  be  liable,  on  knowledge 
of  such  breach  or  act  coming  to  the  Seattle 
Dock  Company  or  Its  agent  having  supervi- 
sion of  the  completion  of  said  contract;  and 
any  suit  or  action  to  recover  any  claim 
against  the  Pacific  Surety  Company  as  sure- 
ty on  said  bonds  should  be  commenced  with- 
in six  months  after  the  completion  of  the 
work  under  said  contract.  Thereafter  and 
npon  the  trial  plaintiff,  at  the  suggestion 
and  by  leave  of  the  court,  filed  an  amended 
complaint  conrainlng  all  the  allegations  .of 
the  original  complaint  and  the  following  ad- 
ditional allegations:  That  defendant  Mac-Ite 
Fireproofing  Company  had  failed  and  neg- 
lected to  furnish  and  pay  for  all  labor,  ma- 
terial, appliances,  cartage,  and  hoisting  nec- 
essary in  the  completion  of  said  contract,  on 
account  of  which  plaintiff  was  compelled  to 
and  did  pay  out  therefor  the  sum  of  i^l.20 
to  Its  damnge  In  that  sum;  that  the  said 
dtfendont  failed  and  neglected  to  set  the 
said  plaster  blocks  in  such  manner  that  plas- 
tering could  be  done  with  one  coat  with  put- 
ty finish,  and  that  plaintiff  was  thereby  com- 
pelled to  put  an  extra  coat  of  plaster  over  the 
same,  for  which  it  was  compelled  to  pay 
f975,  to  its  damage  in  that  amount.  It  is 
alleged  that  the  ilac-Itc  Comimny  was  In- 
solvent and  had  been  adjudged  a  bankrupt. 
In  its  answer  to  the  amended  complaint  de- 
fendant alleged  Uiat  s^aid  contract  was  com- 
pleted on  the  22d  day  of  December,  1910, 
and  that  in  doing  and  performing  this  work 
under  this  contract  defendant  Mac-Ite  Fire- 
proofing Company  had  iierformed  certain  ex- 
tra work  in  the  sum  of  $263.62,  which  in  ad- 


dition to  the  contract  price  of  f4,345  made 
the  total  amount  eorned  thereunder  by  the 
defendant  Ma'c-Ite  Fireproofing  Company  the 
sum  of  $4.008.62 ;  that  of  this  sum  so  earned 
plaintiff  had  paid  to  defendant  Mac-Ite  Fire- 
proofing Company  and  upon  its  order  the 
sum  only  of  $3,029.98,  leaving  a  balance  due 
and  owing  and  applicable  to  the  Hume  lien 
in  the  sum  of  $1,578.64,  whldi  was  more  than 
suflSdent  to  pay  off  the  Judgment  and  de- 
cree npon  the  Hume  lien.  Including  attor- 
ney's fees,  costs,  and  disbursements.  To  the 
other  matters  alleged  in  the  amended  com- 
plaint the  defendant  answered  in  substance: 
(1)  That  said  defendant  Pacific  Surety  Com- 
pany was  never  immediately  or  at  all  notified 
of  said  allseed  breach  of  said  contract;  (2> 
that  said  contract  was  completed  on  or 
about  the  22d  day  of  December,  1910,  that 
this  action  upon  said  alleged  breach  of  said 
contract  was  not  commenced  until  the  filing 
of  said  amended  complaint,  on  or  about  the 
2d  day  of  July,  1914,  more  than  3  years  and 
6  months  after  the  completion  of  said  con- 
tract, and  that  said  action  thereon  was  bar- 
red by  the  terms  and  conditions  of  said 
bond  in  suit.  The  same  defenses  were  plead- 
ed to  the  claim  set  out  In  the  amended  com- 
plaint to  the  effect  that  the  Mac-Ite  Fire- 
proofing Company  failed  and  ne?le<'tcd  to  set 
said  plaster  blocks  in  such  manner  that 
plastering  could  be  done  with  one  coat  with 
putty  finish,  to  plaintiffs  damage  in  the  sum 
of  $975.  The  reply  denied  the  new  matter  In 
the  answer.  There  was  no  prayer  in  the 
amended  complaint  for  any  recovery  upon 
the  additional  matters  pleaded  therein,  but 
a  recovery  was  sought  solely  on  account  of 
the  failure  of  the  Mac-Ite  Company  to  pro- 
tect the  building  from  the  Hume  lien.  There 
were  findings  and  a  decree  for  plalnyff  for 
$1,3S6.11  and  costs,  from  which  defendant 
appeals. 

Thos.  H.  Crawford,  of  La  Grande  (Craw- 
ford &Eakln,  of  La  Grande,  on  the  brief),  for 
appellant.  John  B.  Cleland,  of  Portland,  for 
respondent 

McBKIDE,  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  evidence  dLsdoses  a  cloar 
breach  of  the  bond  so  far  as  the  Hume  lien 
Is  concerned,  and  the  plaintiff  Is  entitled  to 
recover  unless-  such  recovery  is  precluded  by 
the  matters  hereafter  discussed.  Tlie  defend- 
ant in  its  answer  to  the  claim  upon  the  breach 
occasioned  by  the  Mac-Ite  Company,  allowing 
Hume  to  obtain  a  lien,  alle;;e(l  that  plaintiff's 
contract  with  the  Mae-lte  Company  was  com- 
pleted December  22,  1910;  that  an  action  to 
recover  upon  the  two  Inst  alleged  breaches 
was  not  couiinenced  until  after  the  e.vplratlon 
of  six  mouths  from  such  date,  and  wa.s  there- 
fore barred  by  the  conventional  limitation 
prescribed  In  the  bond:  that  the  bond  pre- 
scribed that  defendant  should  be  imuiedlatcly 
notified  of  any  breach  of  the  contract,  but 
that  it  had  never  been'  notified  of  the  last 
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two  breaches,  and  that  plaintiff  was  entitled 
to  take  nothing  on  account  of  them.  It  Is 
evident  that  the  two  payments;  one  of  $551 
on  account  of  the  Mac-Ite  Company's  failure 
to  pay  for  labor,  etc.,  and  the  other  of  $975 
by  reason  of  a  failure  of  said  company  to  set 
the  piaster  blocks  In  such  manner  that  the 
plastering  could  be  done  with  one  coat  of 
plaster  finish,  were  not  pleaded  as  substantive 
causes  of  action,  but  were  set  up  In  accord- 
ance with  the  views  of  the  court  to  explain 
clearly  what  had  been  done  with  the  alleged 
balance  in  the  hands  of  the  plaintiff,  which 
defendants  insisted  should  be  applied  to  ex- 
tinguish the  Hume  lien.  Therefore  the  claim 
as  to  these  matters,  that  they  are  barred  by 
the  six  months'  limitation  provided  in  the 
bond,  is  not  available. 

[J,  3]  The  evidence  shows  clearly  that  the 
Mac-Ite  Company  and  defendant  were  repeat- 
edly and  seasonably  notified  that  the  Mac-Ite 
Company  was  not  carrying  out  its  contract  in 
regard  to  the  quality  of  the  blocks  placed  in 
the  building,  and  that  their  failure  to  so 
carry  out  the  contract  constituted  a  breach 
thereof,  and  therefore  there  was  evidence  to 
justify  the  finding  of  the  court  on  this  branch 
of  the  case. 

14]  As  to  the  other  claim  of  $551  expended 
by  plaintiff  on  account  of  the  Mac-Ite  Com- 
pany's failure  to  pay  laborers  promptly,  it 
appears  from  the  evidence  that  these  were 
legitimate  claims  and  the  subjects  of  a  lien, 
that  plaintiff  was  compelled  to  advance  the 
money  to  pay  many  of  them  during  the  prog- 
ress of  the  work,  and  that  It  became  liable 
to  pay  them  all.  The  payment  or  assumption 
of  these  claims  amounted,  in  effect,  to  a  pay- 
ment to  the  Mac-Ite  Company  upon  the  con- 
tract, and  was  not  in  any  way  a  violation  of 
any  term  of  the  bond.  If  the  Mac-Ite  Com- 
pany was  unable  to  pay  for  labor  or  materials 
furnished,  the  plaintiff  bad  a  right  to  advance 
the  money  and  treat  it  as  a  payment  upon 
the  contract  without  notifying  the  defendant, 
although  it  was  notified  by  a  letter  dated  Jan- 
uary 27,  1911,  that  the  Mac-Ite  Company  had 
completed  its  contract  on  December  22,  1910, 
and  that  settlement  would  be  made  with 
them  within  40  days  thereafter,  or  as  soon 
as  claims  and  liens  on  account  of  work  per- 
form3d  or  materials  furnished  had  been  paid 
and  satisfied  as  provided  by  the  contract; 


and  it  was  requested  to  take  such  steps  as 
should  be  necessary  to  enable  It  to  see  that 
all  such  claims  and  liens  had  been  satisfied. 
This  was  all  the  notice  that  could  reasonably 
liave  beeu  given  or  expected,  and  we  think  it 
complied  substantially  with  the  provision  In 
the  bond  which  required  that  defendant 
should  be  immediately  notified  of  any  breach 
of  the  contract  or  of  any  act  on  the  part  of 
the  Mac-Ite  Flreproofing  Company  which 
might  create  a  loss  for  which  the  surety 
would  be  liable,  upon  a  knowledge  of  such 
act  coming  to  the  knowledge  of  the  plaintiff 
or  its  agent  having  supervision  of  the  com- 
pletion of  said  contract.  Of  course,  it  was 
impossible  for  the  plaintiff  or  Its  agent  to 
know  accurately  the  details  of  every  trans- 
action of  the  Mac-Ite  Company  with  its  la- 
borers or  persons  furnishing  materials,  but 
this  general  notice  would  put  the  defendant 
upon  Inquiry  as  to  the  transactions  of  its 
principal  and  enable  it  to  take  steps  to  pro- 
tect itself  from  possible  loss.  It  does  not  ap- 
pear that  the  defendant  took  any  such  steps 
or  did  anything  except  to  file  away  the  no- 
tices sent  to  It.  or  at  best  to  inquire  of  the 
Mac-Ite  Company  as  to  its  version  of  the 
matters  touched  upon  in  the  letters  of  plain- 
tUTs  architect  In  this  case  plaintiff  has 
brought  action  upon  a  single  default,  viz. 
the  matter  of  the  Home  Hen.  That  default 
being  clearly  proved,  it  devolved  upon  the 
defendant  to  show  affirmatively  that  plain- 
tiff had  in  its  hands  moneys  of  the  Mac-Ite 
Company  which  It  should  Justly  apply  to  the 
satisfaction  of  the  amount  paid  Hume.  Thb^ 
It  attempted  to  do  in  part  by  showing  that 
plaintiff  had  paid  $511  which  should  have 
been  applied  upon  other  claims  against  the 
building  concerning  which  no  notice  of  de- 
fault had  been  given  defendant,  and  by  cer- 
tain claims  of  the  Mac-Ite  Company  for  extra 
worlt. 

[i1  We  know  of  no  law  which  required 
plaintiff  to  apply  this  $511  to  the  claim  se- 
cured by  defendant's  bond  in  preference  to 
other  claims  equally  meritorious,  and  we  dis- 
cover nothing  in  the  conditions  of  the  bond 
that  requires  it  to  do  so. 

The  Judgment  is  affirmed. 

BENSON,  BURNETT,  and  HAREUS,  33^ 
concur. 
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(L.  A.  4004.) 
<Sapreme  Court  of  California.     Sept  5,  1917. 

Rehearing  Denied  Oct  4,  1917.) 
DfcATH  ^=325— Action— RsLEASE. 

Code  Civ,  Proc.  f  377,  providing  for  action 
for  damages  against  a  person  causing  death 
by  wrongful  act  creates  an  entirely  new  cause 
of  action  unknown  at  common  law,  and  hence, 
as  the  damage  of  widow  for  the  wrongful  death 
of  her  husband  includes  not  only  financial  luss, 
but  loss  of  consortium,  the  husband's  execu- 
tion prior  to  his  death  of  a  release  for  damages 
from  the  injury  which  finally  resulted  fatally 
will  not  bar  the  widow's  right  of  action. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Curtis  D.  Wil- 
bur, Judge. 

Action  by  Sadie  F.  E^rley,  a  widow, 
against  the  Pacific  Electric  Railway  Com- 
pany. From  a  judgment  for  plaintiff  and  an 
order  denying  new  trial,  defendant  appeals. 
Affirmed. 

Frank  Karr,  R.  G.  Oortner,  and  A.  W. 
Astabum,  Jr.,  all  of  Los  Angeles  (W.  P.  MU- 
lar,  of  L<os  Angeles,  of  counsel),  for  appel- 
lant Harry  A  Hollzer,  T.  A.  Williams,  W. 
O.  Morton,  and  C.  B.  Morton,  all  of  Los  An- 
geles, for  respondent  T.  A.  Williams,  Gib- 
son, Dunn  &  Crutcber,  and  Norman  S.  Ster- 
ry,  all  of  Los  Angeles,  amid  curlse. 

HEXSHAW,  J.  This  appeal  is  from  the 
Judgment  and  from  the  order  denying  de- 
fendant's motion  for  a  new  triaL  The  ac- 
tion was  brought  under  section  377  of  tbe 
Oode  of  CiTll  Procedure,  by  the  widow  of  W. 
H.  Farley.  Her  husband  had  been  a  passen- 
ger upon  a  car  at  defendant  corporation,  and 
was  injured  by  a  collision.  As  the  result  of 
his  injuries  he  died.  Before  his  death  he 
executed  a  release  to  the  defendant  in  con- 
sideration of  the  payment  to  him  of  his  hos- 
pltal  expenses  and  of  $5,200  in  money.  The 
contract  was  in  writing  and  released  "the 
Pacific  Electric  Railway  Comimny  from  any 
and  all  claims  and  causes  of  action  on  ac 
count  of  any  and  all  personal  injuries 
•  •  •  suffered  by  me  •  •  •  and  due 
to  collision  of  a  car  •  •  •  upon  which  I 
was  a  passenger."  When,  following  her  hus- 
tmnd's  death,  the  widow  commenced  and 
prosecuted  this  action,  this  release  was  pre- 
sented to  and  urged  upon  the  court  as  a  com- 
plete defense  thereto,  and  around  this  single 
proposition  revolve  all  the  questions  present- 
ed upon  this  appeal. 

Section  377  of  the  Code  of  Civil  Procedure, 
under  which  this  action  was  brought,  pro- 
rldos  that: 

"When  the  death  of  a  person  not  being  a  mi- 
nor is  caused  by  the  wrongful  act  or  neglect  of 
another,  his  heirs  or  personal  representatives 
may  maintain  an  action  for  damages  against 
the  person  causing  the  death,  or  if  such  person 
be  employed  by  another  person  who  is  respon- 
sible tor  his  conduct  then  also  against  such 


other  person.  In  every  action  under  this  and 
the  preceding  section,  such  damages  may  be  giv- 
en as  under  all  the  circumstances  of  the  case 
may  be  just" 

The  attorney  for  the  appellant,  and  amid 
curiie  adopting  the  same  construction  of  tbe 
law  as  does  appellant's  attorney,  have  pre- 
sented for  the  consideration  of  this  court 
elaborate  briefs  discussing  the  origin  of  the 
right  of  action  for  wrongful  death  under 
Lord  Campbell's  Act,  the  varying  statutes  of 
the  states  of  the  United  States  passed  after, 
and  some  in  copy  of  the  English  act,  and 
from  a  learned  and  elaborate  analysis  reach 
the  conclusion  that  the  wrong  which  the  de- 
fendant committed — the  tort  upon  the  person 
of  the  deceased — was  necessarily  but  a  sin- 
gle wrong,  and  that,  as  the  defendant  had 
received  its  full  acquittance  and  discharge 
from  all  consequences  arising  from  that 
wrong  from  the  injured  man  himself,  the 
wrong  itself  was  compensated  for,  and  in 
point  of  law  was  extinguished,  so  that  it 
could  not  be  made  the  basis  of  any  further 
action  by  any  person  whatsoever. 

It  would  not  be  without  interest,  but  at  tbe 
same  time  it  Is  wholly  unnecessary  to  follow 
these  learned  counsel  in  their  analyses  of 
tbe  varying  statutes  and  tbe  dedsions  of  the 
courts  upon  them.  For  when  the  last  word 
shall  have  been  said  in  such  a  consideration, 
the  paramount  fact  will  still  remain  that 
rights  under  our  section  377  of  the  Code  of 
Civil  Procedure  are  to  be  defined  not  by 
what  other  courts  have  said  touching  their 
own  statutes,  but  from  tbe  meaning  and  in- 
tent of  our  own  law  derived  from  a  read- 
ing of  It  Upon  this  matter  we  are  not  with- 
out light  from  previous  decisions.  Thus  in 
Monroe  v.  Dredging  Co.,  84  Cal.  fil6,  24  Pac. 
303,  18  Am.  St.  Rep.  248,  referring  to  this 
section,  it  is  said: 

"It  may  be  observed  that  the  language  of  the 
statute  of  this  state  (section  377  C.  O.  P.)  i* 
broader  than  the  language  of  the  English  stat- 
ute." 

In  the  case  of  Burk  ▼.  Areata  &  Mad  Riv- 
er R.  R.  Co.,  125  Cal.  368,  67  Pac.  1066,  73 
Am.  St.  Rep.  62,  it  is  said: 

"The  statutes  in  the  different  states,  though 
varying  greatly,  follow  generally  lA>rd  Camp- 
bell's Act.  9  and  10  Victoria,  c.  9S.  In  that  it 
was  recited  that  no  right  of  action  existed  at 
common  law  for  such  damages.  It  was  then  a 
new  right  of  action.  It  could  not  be  a  contin- 
uance of  the  right  which  tbe  injured  man  had 
for  the  injury ;  for  the  loss  to  his  heirs  did  not 
accrue  until  he  died.  Under  our  statute  the 
injured  person  might  survive  long  enough  to  sat 
and  recover  damages,  or  to  settle  with  the 
wrongdoer,  and  then,  by  his  death,  a  new  caaqe 
of  action  would  accrue  to  his  heirs.  True, 
it  has  been  held  differently  in  some  states,  whicb 
have  what  are  called  'survival  statutes.'  Her* 
it  has  been  ruled,  as  the  fact  evidently  is,  that 
the  statute  creates  an  entirely  new  cause  ot 
action." 

Some  statutes  are  but  statutes  of  Buryi\- 
orshlp.  They  caiTy  over  to  some  living  per- 
son after  the  death  of  the  injured  persoa 
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precisely  the  rlgbt  of  action  and  precisely 
the  right  of  recovery  which  the  Injured  per- 
son would  have  had  If  his  Injuries  had  not 
resulted  fatally.  Manifestly  under  such  a 
statute  a  composition  agreement  and  release 
of  the  wrongdoer  deprives  the  living  person, 
who  may  have  been  empowered  by  the  stat- 
ute to  commence  or  carry  on  the  action,  of 
all  right  of  recovery.  But  such  is  not  our 
statute.  Our  statute  creates  a  new  right  of 
action  with  a  different  measure  of  damage 
from  that  which  accrued  to  the  Injured  per- 
son as  a  result  of  the  defendant's  wrongdo- 
ing. The  right  of  action  Is  to  the  heirs  or 
representatives  of  the  deceased  and  the  ele- 
ments of  damage  (without  here  attempting 
to  specify  them  all)  Include  In  the  case  of  the 
widow  an  admeasurement  of  the  financial 
loss  occasioned  to  her  by  the  death  of  her 
husband  through  the  deprivation  of  his  so- 
ciety, comfort,  and  protection.  Upon  the 
other  hand,  the  right  to  recover  for  physical 
suffering — a  right  which  is  always  an  ele- 
ment of  damage  when  the  action  is  prose- 
cuted by  the  wronged  and  injured  person — 
Is  not  from  Its  nature  an  element  of  the  dam- 
age which  the  heir  or  personal  representa- 
tive may  recover  under  the  action  given  by 
our  statute. 

One  simple  illustration,  we  think,  will 
make  the  matter  quite  plain.  A  servant  suf- 
fers wrongful  and  debilitating  injuries  at  the 
hands  of  a  third  person.  That  third  person 
is,  of  course,  liable  to  the  Injured  servant. 
The  Injured  servant,  however,  compromises 
with  the  wrongdoer  for  the  injuries  which 
he  has  received  and  glv«s  him  a  full  re- 
lease and  acquittance.  At  the  same  time  and 
by  reason  of  the  same  single  tort  the  master 
has  his  right  of  action  against  the  wrong- 
doer for  the  loss  of  his  employe's  services. 
This  was  a  right  of  action  recognized  at  com- 
mon law  and .  is  recognized  by  the  statute 
law  of  this  state.  Civ.  Code,  $  49.  Would 
any  one  contend  that  the  release  of  the 
wroiiRdoer  hy  the  servant  operates  also  as  a 
release  and  discharge  of  the  wrongdoer  from 
his  liability  under  the  Independent  right  of 
action  given  by  the  law  to  the  master?  That 
right  of  action  is  wholly  independent,  pre- 
cisely as  is  the  right  of  action  created  in  fa- 
vor of  the  heirs,  and  it  is  no  less  independ- 
ent because  It  has  Its  origin  in  the  same 
tort.  Tlie  judgment  and  order  appealed 
from  are  therefore  affirmed. 

We  concur:    MBLVIN.  J.;  SHAW,  J. 


a76  Cal.  84) 

HILL  V.  BOARD  OP  SUP-RS  OF  BUTTE 

COUNTY  et  al.    (Sac.  2600.) 

(Supreme  Court  of  California.     Sept  7,  1917.) 

1.  Counties  «=>105(2)— Codnty  Buildinob— 

Right  to  Initiative  and  Refebenddm. 

Under  Conat.  art.  4,  {  1,  as  to  initiative 

and  referendum,  the  voters  may  compel  a  ref- 


erence on  a  resolution  for  the  erection  of  ■ 
county  building;  such  resolution  bein^  legisla- 
tive in  character. 

2.  Statutes  «=s>110%(l)— Sijbjbctb  amd  Ti- 
tles OF  Acts— Validitt. 
The  act  to  provide  for  direct  legislation,  in- 
cluding tlie  initiative,  referendum,  and  recall 
(St  1911,  p.  577},  does  not,  by  designating  the 
act  as  a  provision  for  direct  legislation,  in- 
vahdate  it  on  the  ground  tliat  the  recall  is  not 
legislative,  and  that  therefore  it  violates  Const 
art  4,  {  24,  requiring  every  act  to  embrace  but 
one  subject. 

In  Bank.  Appeal  from  Superior  Court, 
Butte  County ;  W.  T.  O'Donnell,  Judge. 

Mandamus  by  W.  F.  HiU  against  the 
Board  of  Supervisors  of  the  County  of  Butte 
and  others.  From  an  order  for  a  peremptory 
writ,  the  Board  appeals.    Affirmed. 

Raymond  A  Leonard,  A.  F.  Jones,  and 
George  F.  Jones,  all  of  OroTiUe,  for  appel- 
lant Lon  B<md  and  J.  R.  RoUnson,  Jr.^ 
both  of  Chlco,  for  respondent. 

HENSHAW,  J.  The  board  of  supervisors 
of  the  county  of  Butte  passed  its  resolution 
declaring  the  necessity  for  the  construction 
of  a  new  hall  of  records  in  Butte  county,  for 
the  purpose  of  keeping  In  a  safe  place  the 
valuable  records  of  the  county  and  for  re- 
lieving the  congested  condition  of  the  court- 
house. By  this  resolution  It  accepted  plans, 
specifications,  strain  sheets,  and  working  de- 
tails submitted  by  an  architect  for  the  erec- 
tion and  construction  of  this  building.  The 
derk  of  the  board  was  directed  forthwith  to 
advertise  for  bids  for  the  construction  of  the 
building  in  accordance  with  the'  plana  and 
specifications.  Within  due  time  thereafter  a 
petition  was  presented  to  the  board,  legally 
sufficient  in  form  and  containing  the  requi- 
site number  of  signatures  of  the  electors  of 
Butte  county,  requesting  the  board  to  recon- 
sider Its  resolntlon,  and  upon  such  reconsid- 
eration either  to  repeal  it  or  submit  It  to  a 
vote  of  the  electors  under  the  referendum. 
The  board  refusing  to  comply  with  either  re- 
quest, this  action  in  mandate  was  instituted 
and  determined  by  the  superior  court  in  fa- 
vor of  the  petitioner.  That  court  Issued  its 
peremptory  writ  of  mandate,  and  from  its 
judgment  the  board  of  supervisors  has  ap- 
pealed. 

[1]  Appellant  board  of  supervisors  first  con- 
tend that  the  action  which  it  has  taken  and 
proposes  to  take  Is  not  subject  to  the  referen- 
dum under  the  law,  founding  its  argument 
herein  upon  the  indisputable  propositions  of 
fact  that  counties  are  parts  of  the  political 
subdivisions  of  the  state ;  that  the  duties  of 
county  officers  are  largely  duties  pertaining  to 
the  government  of  the  state,  and  that  to  en- 
able them  to  perform  these  duties  the  Legis- 
lature required  them  to  construct  and  main- 
tain safe  and  suitable  public  buildings ;  that, 
OS  these  duties  are  in  their  nature  state  du- 
ties, the  laws  governing  their  performance 
are  state  laws.    From  this  is  drawn  the  «on- 
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daslon  that  It  was  never  Intended  that  the 
people  of  a  county  could  thus,  under  the  ref- 
orendum,  Interfere  and  thwart  the  policy  of 
the  state  aiid  its  legislation  evincing  that 
policy.  In  this,  it  is  argued,  la  found  the 
distinction  between  the  referendum  as  appli- 
cable to  counties  and  as  applicable  to  cities. 
It  is  conceded  that  tlils  case  has  a  close  ana- 
logue in  Hopping  V.  Council  of  the  City  of 
Richmond,  170  Cal.  605.  150  Pac.  977 ;  but  It 
Is  argued  that,  as  the  Hopping  Case  was  ad- 
dressed to  the  right  of  referendum  In  a  case 
of  a  city,  whose  council  desired  to  erect  a 
city  hall,  It  is  not  authority,,  owing  to  the 
reasons  indicated,  controlling  the  determina- 
tion of  the  case  at  bar. 

Unfortunately,  however,  for  appellants'  ar- 
gument, to  sustain  it  would  do  violence  to 
the  express  provisions  of  the  Constitution. 
That  Constitution,  in  section  1  of  article  4, 
Teservea  to  the  people  of  the  state  the  power 
of  Instituting  l^slation  under  the  Initiative 
and  of  repealing  or  affirming  enactments  of 
the  state  Legislature  under  the  referendum. 
These  constitutional  provisions  have  received 
careful  analysis  from  this  court  in  bank  in 
the  Hopping  Case,  supra.  The  same  article 
and  section  of  the  ConstitutJon  declares  that: 

''The  initiative  and  referendum  powers  of  the 
people  are  hereby  further  reserved  to  the  elec- 
tors of  each  county,  city  and  county,  city  and 
town  of  the  state,  to  be  exercised  under  such 
procedure  as  may  be  provided  by  law.  •  •  • 
Tliis  section  is  self-executing,  but  legislation  may 
be  enacted  to  facilitate  its  operation,  but  in  no 
way  limiting  or  restricting  either  the  provi- 
sions of  this  section  or  the  powers  herein  re- 
served." 

l\>ti«>hlng  these  reserved  powers.  It  may  be 
noted  that  it  is  not  at  all  singular  that  the 
people  should  reserve  to  themselves  in  mat- 
ters of  lesser  magnitude  (that  is  to  say,  in 
county  and  in  municipal  afTalrs)  powers 
equal  to  those  reserved  In  matters  of  greater 
magnitude  (that  of  state  legislation) ;  and  so 
the  people  have  done.  Next,  it  is  to  be  noted 
tliat  the  people  have  made  no  distinction,  nor 
effort  to  distinguish,  between  those  powers 
so  reserved  in  the  case  of  cities  or  towns  and 
those  reserved  in  the  case  of  counties.  Since 
the  language  of  the  reservation  is  the  same 
as  to  each,  it  wouldi  be  a  strained,  distort- 
ed, and  unwarranted  construction  which 
held  that  the  powers  thus  reserved  in  identi- 
cal language  may  be  distinguished  and  dis- 
criminated for  or  against  In  the  case  of 
any  of  these  public  agencies.  And,  finally, 
It  is  self-evident  that  the  Legislature  it- 
self conld  not  abridge,  nor  even  hamper,  the 
exercise  of  those  powers  by  any  of  the  sub- 
ordinate mandatories  of  the  state — first, 
because  the  reservation,  being  in  the  Con- 
stitntlon,  is  not  subject  to  such  legisla- 
tive abridgment;  and,  second,  because  the 
Constitution  in  terms  declares  that  the  Legrls- 
lature  shall  have  no  authority  to  limit  or 
restrict  the  powers  reserved.  That  a  reso- 
lution such  as  is  here  under  consideration 
is  legislative  In  character.  Is  conclusively  es- 


tablished by  the  decision  In  the  Hopping 
Case,  supra. 

[2]  The  Legislature  of  1911  proposed  two 
amendments  to  the  Constitution — one  (arti- 
cle 4,  {  1)  providing  for  the  initiative  and 
referendum  in  state,  county,  and  city  affairs, 
quotations  from  which  have  heretofore  been 
given ;  and  a  recall  of  public  officers  (article 
23,  i  1).  Precisely  as  the  constitutional 
amendment  touching  the  initiative  and  refer- 
endum reserved  the  samo  rights  and  powers 
to  the  electors  of  counties,  (dties,  and  towns, 
so,  in  the  matter  of  the  recall,  this  constitu- 
tional amendment  provided  that  it  should 
also  be  exercised  by  the  electors  of  each 
county,  city  and  county,  city,  and  town  of 
the  state  with  reference  to  the  elective  offi- 
cers thereof.  Both  amendments  were  de- 
clared in  the  Constitution  Itself  to  be  self- 
executing.  The  same  Legislature  adopted 
an  act  entitled  "An  act  to  provide  for  direct 
legislation,  including  Initiative,  referendum, 
and  recall  by  electors  in  counties,  by  adding 
two  new  sections  to  the  Political  Code,  to 
be  numbered  section  4058  and  section  4021a 
respectively."  St  1911,  p.  577.  Section  1  of 
this  act,  thus  placed  upon  the  statute  books, 
declared  that: 

"A  new  section  is  hereby  added  to  the  Political 
Code,  to  be  numbered  section  4058,  and  to  rerd 
as  follows." 

This  section  set  forth  a  scheme  In  detail 
for  the  exercise  of  the  reserved  powers  of 
the  initiative  and  the  referendum.  Sectlor 
2  pt  the  same  act  of  the  Legislature  declar- 
ed that: 

"A  new  section  is  hereby  added  to  the  Political 
Code,  to  be  numbered  section  4021b,  and  to  read 
as  follows." 

.  Section  4021a  made  provision  for  the  recall 
of  any  elective  officer  of  any  county  or  town- 
ship or  supervisorial  district  thereof,  and 
provided  in  detail  the  method  of  such  recall. 
Our  Constitution  (article  4,  (  24)  prescribes 
that: 

"Every  act  shall  embrace  but  one  subject, 
wldch  subject  shall  be  expressed  in  its  title." 

It  is  argued  that  the  legislative  enactment 
violates  this  plain  mandate  of  the  Constitu- 
tion, for  that  in  Its  tlUe  and  in  its  body  It 
deals  with  two  entirely  unrelated  subject- 
matters,  namely,  elections  under  the  initia- 
tive and  under  the  referendum  provisions, 
which  clearly  have  to  do  with  legislation, 
and  elections  for  the  recaU  of  officers,  whid) 
matter  has  no  bearing  whatsoever  upon 
legislation,  and  that,  notwithstanding  that 
the  general  descrlirtion  in  the  title  of  the 
afit  declares  that  the  act  Itself  provides  for 
"direct  legislation,"  this  legislative  enact- 
ment cannot  operate  te  transform  the  char- 
acter of  the  recall,  so  as  to  give  it  any 
of  the  attributes  of  legislation.  If  the 
foregoing  is  conteded  to  be  sound,  then  the 
result  contended  for  is  inevitable — the  whole 
act  must  fall.  Oooley,  Const.  Lim.  (7th 
Ed.)  p.  211;  Lewis'  Sutherland,  Stat  Con. 
(2d  Ed.)   i   144.     To  the  same  effect  are 
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State  T.  Ferguson,  104  Ia.  249,  28  South. 
917,  81  Am.  St,  Rep.  123 ;  State  v.  Lancaster 
Oonnty,  17  Neb.  87,  22  N.  W.  228;  Oxnard 
Beet  Sugar  Oo.  ▼.  State,  73  Neb.  57,  102  N. 
W.  80,  105  N.  W.716;  Ritchie  v.  People,  155 
111.  98,  40  N.  B.  454,  29  L.  R.  A.  79.  46  Am. 
St  Rep.  315;  Pioneer  Irr.  Dlst  t.  Brad- 
bury, 8  Idaho,  310,  68  Pac.  295,  101  Am.  St. 
Rep.  201. 

The  question  thus  presented  Is  one  not 
free  from  difficulty;  yet,  for  reasons  to  be 
giyen,  we  bold  the  act  to  be  valid.  Mani- 
festly, If  the  title  had  declared  that  the  act 
dealt  with  "elections  governing,"  Instead  of 
"direct  legislation,"  all  of  these  objections 
to  the  act  Itself  would  t&W  to  the  ground; 
for  it  would  be  quite  within  the  powers  of 
the  Legislature  by  a  single  enactment  to 
provide  an  elective  scheme  governing  the  op- 
eration of  the  initiative,  the  referendum,  and 
the  recall,  and  in  the  body  of  the  act  this  is 
in  fact  what  fbe  Legislature  did  do.  In  the 
last  analysis,  therefore,  the  difficulty  arises 
over  an  unhappy  phrase  of  description  found 
In  the  title  to  the  act,  namely,  "direct  legis- 
lation," and  the  question  to  be  resolved  is 
whether  we  shall  permit  that  phrase  to  con- 
trol to  the  destruction  of  the  whole  act. 
Says  Sutherland  (1  Stat.  Con.  {  115) : 

The  courts  "agree  that,  whilst  it  ia  neces- 
sary to  so  expound  tills  provision  as  to  prevent 
the  evils  it  was  designed  to  remove,  it  is  no 
less  desirable  to  avoid  the  opposite  extreme,  the 
necessary  effect  of  which  would  be  to  embarrasii 
the  Legislature  in  tlie  legitimate  exercise  of  Us 
powers,  by  compelling  needless  multiplication  of 
separate  acts,  as  well  as  to  introduce  a  perplex- 
ing uncertainty  as  to  the  validity  of  many  im- 
portant laws  which  must  be  dally  acted  upon." 

Says  Cooley  (Const.  Llm.  p.  206): 

"If  the  act  ia  not  made  to  cover  legislation 
inconpuoas  in  Itself,  and  which  by  no  fair 
intendment  can  be  considered  as  having  a  neces- 
sary or  proper  connection,  a  title  in  general 
terms  will  be  good." 

And,  finally,  declares  Sutherland  (1  Suther- 
land. Stat  Con.  i  134): 

"The  general  subject  need  not  appear  in  the 
title,  if  it  is  clearly  disclosed  or  readily  Inferred 
from  the  details  expressed." 

We  have  then  before  us  an  act  the  body 
of  which  deals  with  elections.  It  was  well 
within  the  power  of  the  Legislature  to  pass 
such  an  act.  The  subject,  elections,  is  one. 
These  new  powers  reserved  by  the  people  to 
themselves  afford  a  reason  as  well  as  a  Justi- 
fication, for  framing  the  machinery  of  these 
elections  in  a  single  act  There  is  nothing 
hostile,  nor  even  Inharmonious,  in  the  mat- 
ters treated  of  in  the  body  of  the  act  The 
Legislature  was  unfortunate  merely  In  select- 
ing for  the  title  of  the  act  a  descriptive 
phrase  which  unduly  circumscribed  the  legis- 
lation actually  enacted.  But  in  this  it  com- 
mitted no  wrong  which  the  constitutional 
mandate  was  designed  to  prevent,  and  for 
this  reason  we  bold  that  the  argument 
against  the  validity  of  the  act  is  not  well 
taken. 


The  judgment  appealed  from  Is  therefore 

affirmed. 

We     concur:       ANGELLOTTl,     O.      J. 
SLOSS,   J.;   MBLVIN.J.;    SHAW,  J.;  LAW- 
LOR,  J. 

(1T<  Cal.  Z8> 
In  re  WINEH'EER'S  ESTATE.  (L.  A.  4982.) 
(Supreme  Court  of  California.    Aug.  30,  1917.) 

1.  Appeal  and  Errob  ®=96S3— Recobd — Mat- 

TEKS  PbESENTED  FOB  REVIEW. 

Under  Const,  art  6,  |  4%.  providing  that 
no  judgment  shall  be  set  aside  or  new  trial 
granted  because  of  the  improper  admisaion  or 
rejection  of  evidence,  unless  after  an  examina- 
tion of  the  entire  cause  the  court  shall  be  of 
the  opinion  that  the  error  complained  of  has 
resulted  in  a  miscarriage  of  justice,  and  Code 
Civ.  Proc.  {  475,  prohibiting  reversals  for 
errors,  unless  it  shall  annear  from  the  record 
that  such  error  was  prejudicial  and  caused  sub- 
stantial injurv,  a  judgment  will  not  be  reversed 
because  of  any  error  of  the  court  in  limiting 
the  number  of  depositions  which  would  be  re- 
ceived regarding  the  sanity  of  a  testatrix,  where 
there  was  nothing  embodied  in  the  record  by  bill 
of  exceptions  or  otherwise  to  show  what  the 
testimony  in  the  excluded  depositions  was,  or 
whether  it'  was  material  or  competent. 

2.  Appeal  and  Bbbob  «=s>970(l)— Dibcbetion 

— IJMITINQ  NUUBEB  OF  DEPOSITIONS. 

L'nder  Code  Civ.  Proc  i  2044,  providing 
that  the  court  may  stop  the  production  of  further 
evidence  upon  any  particular  point,  when  the 
evidence  upon  it  is  already  so  full  as  to  pre- 
clude reasonable  doubt  a  judgment  will  not  be 
reversed  because  the  court  limited  the  number 
of  depositions  which  it  would  a^mit  on  the  ques- 
tion of  the  sanity  of  a  testatrix,  where  it  does 
not  appear  that  it  abused  its  discretion. 

3.  Trial  €=357— LntiTiNO  Nuubeb  or  WiT* 

NESSES. 

The  testimony  of  numerous  intimate  ac- 
quaintances of  a  testatrix  regarding  her  mental 
competency  or  incompetency  is  evidence  on  one 
point,  within  Code  Civ.  Proc.  |  2044,  authoris* 
ing  the  court  to  limit  the  amount  of  evidence 
upon  any  particular  point. 

4.  Wills  «=>334—C0NTit8T8— Findings. 

In  a  will  contest  on  the  ground  that  the  tes- 
tatrix was  not  of  sound  and  disposing  mind,  but 
insane  and  mentally  incompetent  to  make  a  will, 
the  court  found  that  the  testatrix  conceived 
and  was  possessed  of  the  idea  that  her  husband 
and  children  had  inflicted  and  were  going  to  in- 
flict great  injury  and  bodily  harm  upon  her, 
and  intended  to  kill  her  for  the  purpose  of  ob- 
taining her  property,  that  they  were  conspiring 
to  obtain  her  property;  that  this  mental  condi- 
tion continued,  and  was  present  on  the  date 
of  the  execution  of  the  will:  that  it  was  falsse  and 
utterly  lacking  in  foundation,  that  the  husband 
and  children  were  dutiful,  kind,  considerate, 
and  patient,  and  she  had  no  cause  or  reason  to 
hold  auch  belief;  that  at  the  time  of  the  ex- 
ecution of  the  will  she  was  possessed  of  an  in- 
sane delusion  that  her  husband  and  children  bad 
done  her  bodily  harm,  etc.,  and  that  on  the 
date  of  the  execution  of  the  will  she  was  not  of 
sound  and  disposing  mind,  but  was  pos-sessed 
of  insane  delusions,  and  was  incompetent  to  dis- 
pose of  her  property  by  will  or  otherwise.  Held, 
that  these  findings  were  adequate  and  sufficient. 

In  Bank.  Appeal  from  Superior  Court, 
San  Diego  County;  C.  N,  Andrews,  Judge. 

Proceeding  for  the  probate  of  the  will  of 
Elizabeth  A.  Wlneteer,  deceased.     From  a 
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judgment    denying   probate,    proponent   ap- 
peals.   Affirmed. 

Wadham  &  Munkelt,  of  San  Diego,  for 
appellant.  Patterson  Sprlgg  and  Dwigbt  D. 
Bell,  both  of  San  Diego,  for  respondent. 

HEXSHAW,  J.  A  contest  was  Instltnted 
over  tbe  admission  to  probate  of  the  will 
of  Elizabeth  A.  Wlneteer,  deceased.  Tbe 
sole  ground  of  contest  pressed  at  the  trial 
was  that  the  deceased  "was  not  of  sound  and 
disposing  mind,  but  was,  on  the  contrary,  of 
unsound  mind,  and  insane  and  mentally  in- 
competent  to  make  a  will."  At  the  trial 
of  this  contest  evidence,  oral  and  documen- 
tary, was  introduced,  the  documentary  evi- 
dence consisting  of  depositions,  many  in 
nnmber.  Of  these  a  large  proportion  were 
the  views  of  intimate  acquaintances  resiiect- 
ing  the  mental  sanity  of  the  deceased,  ac- 
companying which  views  tbe  reasons  for  the 
opinions  must  be  given.  Code  CK.  Proc.  $ 
1870,  subd.  10.  A  time  came  in  the  reading 
of  these  depositions  when  tbe  court  of  its 
own  motion  interposed  and  set  a  limit  to 
the  further  introduction  of  such  testimony. 
Its  ruling  in  so  doing  is  the  principal  error 
presented  upon  this  appeal,  which  follows 
the  findings  and  determination  of  tbe  court 
that  tbe  will  was  tbe  product  of  an  unsound 
mind. 

Herein  it  becomes  of  consequence  to  con- 
sider the  record.  It  is  as  follows:  Tbe  court 
declared: 

"I  have  frequently  limited  tbe  number  of  wit- 
nesses who  would  be  permitted  to  testify  upon 
a  given  line  in  any  case.  That  is  a  well-rec- 
ognized practice  of  the  courts,  •  •  •  which 
I  have  loUowed  where  the  evidence  is  purely 
cumulative.  We  cannot  be  expected  to  sit  here 
and  hear  every  witness  that  can  be  dragged 
into  court  upon  a  propoaition;  time  does  not  oer- 
jnit  it,  nor  is  it  necessary,  nor  does  it  conduce 
to  the  best  results  nor  to  the  furtherance  of 
justice.  The  limit  ordinarily  is  about  four  or 
five  witnesses  upon  a  point.  •  •  *  Now,  I 
do  not  know  any  reason  why  I  should  sit  here 
and  hear  more  than  15  witnesses  on  each  side 
upon  this  proposition  of  the  sanity  or  insanity 
of  this  party  by  nonexperts,  and  all  this  kind  oC 
cumulative  testimony,  and  I  am  going  to  ask  you 
to  tell  me  why  I  should,  and,  if  you  do  not  tell 
me  why,  I  shall  limit  the  further  production  of 
witnesses  or  depositions  on  the  oart  of  the  pro- 
ponpnts  to  three  more  depositions,  and  the  ex- 
amination of  these  brothers,  who  are  present,  if 
they  want  to.  What  do  you  say  to  this  propo- 
sition? 

"Mr.  Munkelt:  Had  we  known  we  would  be 
limited  to  a  certain  number,  we  could  have  in- 
tensified our  testimony. 

"The  Court :  I  should  say  If  there  is  anything 
special  about  any  of  the  depositions  that  takes 
them  out  of  the  general  rule  that  thev  are  not 
substantially  camulative,  you  may  offer  them 
and  have  them  snecially  ruled  on ;  of  course, 
you  can  offpr  them  and  have  them  ruled  on  any 
■way.  I  believe  that  I  am  j'ustified,  that  the  prop- 
er Practice  would  be  to  limit  tbe  production  of 
further  evidrnce  on  tbe  part  of  the  proponent 
to  three  additional  depositions  along  the  line  of 
the  deposition  of  the  acouaintances — the  inti- 
mate friends'  testimony.  You  may  go  over  your 
depositions,  and  produce  such  of  them  as  you  see 
fit,  not  to  exceed  three ;  then  you  can  take  your 
oral  testimony. 


"Hr.  Wadham :  If  the  court  please,  we  under-  . 
stand  that  the  order  has  been  made  limiting  ua 
to  the  deposition  testimony  that  has  now  been  in- 
troduced and  is  before  the  court;  but,  for  the 
purpose  of  preserving  our  record,  we  ask  permis- 
sion to  offer  certain  depositions.  bMrst  we  offer 
the  deposition  of  L.  U.  Currier,  superintendent, 
particularly  as  to  the  opinion  on  the  sanity  of 
Mrs.  Wineteer,  the  decedent:  to  the  game  effect, 
the  deposition  of  Mary  Belle  Gray ;  to  the  same 
effect,  the  deposition  of  Mrs.  Nancy  McDonald; 
to  the  same  effect,  the  deposition  of  F.  McDon- 
ald; to  the  same  effect,  Chris  Nielson ;  to  tbe 
same  effect,  Mrs.  Olive  Sherman,  Thomas 
Tliompson.  Mrs.  Ida  Uevore,  Anna  Guendel,  B. 
G.  Harvey.  Sarah  Harvey.  G.  D.  Locey,  G.  P. 
r^acey,  Mm.  Lottie  Lacey,  J.  M.  Miller,  and 
Margaret  Miller,  and  also  the  deposition  of  Mary 
J.  I^cey;  and  we  offer  to  show  by  her  deposi- 
tion tliat,  when  Mr.  Wineteer  came  to  her  place 
in  1910,  and  made  Inquiry  for  his  wife,  he  did  not 
make  anv  statement  to  Mrs.  T>acry  that  he  had, 
or  was  about  to.  or  had  any  intention  of  commit- 
ting or  charging  Mrs.  Wineteer  with  insanity. 

"The  Court :  I  think  you  i  'louM  be  permitted 
to  use  that  portion  of  ilary  J.  I^acey  s  deposi- 
tion. As  to  the  others,  due  to  the  order  which 
the  court  has  made  limiting  the  number  of  depo- 
sitions to  be  used,  the  court  will  of  its  own  mo- 
tion decline  to  hear  the  depositions;  but  as  to 
the  deposition  of  Mary  J.  I/acey,  in  so  far  as  it 
tends  to  contradict  statements  made  by  the  hus- 
band of  the  decedent,  you  may  use  it 

"Mr.  Wadham  :  To  which  ruling  of  the  court 
the  deponent  excepts  in  so  far  as  the  proffered 
offer  of  testimony  is  ruled  out." 

H-J]  To  appellant's  contention  that  the 
court  erred  in  tbe  foregoing  ruling,  respond- 
ent's preliminary  answer  Is  conclusively 
sound.  Herein  It  Is  Insisted  that  conceding 
error,  appellant's  record  falls  utterly  to  es- 
tablish injury,  and  that  such  Injury  must  be 
shown,  and,  failing  to  show  It,  the  error 
must  be  disregarded.  Const,  art.  6,  f  4%; 
Code  Civ.  Proc.  i  475.  It  is  truly  said  that 
appellant  has  not  caused  to  be  embodied  In 
the  record,  by  bill  of  exceptions  or  other- 
wise, anything  to  show  what  tbe  testimony 
in  the  excluded  depositions  was,  whether  it 
was  material,  and,  If  material,  whether  It 
was  competent.  The  soundness  of  respond- 
ent's position  in  this  regard  is  established 
beyond  question  by  all  tbe  authorities. 
Adams  v.  Weaver,  117  Cal.  42,  48  Pac.  972; 
Kstate  of  Angle,  148  Cal.  102,  82  Pac.  668; 
4  Corpus  Juris,  Appeal  and  Error,  p.  150. 

But  in  addition  to  this,  conclusive  though 
It  Is,  it  is  not  here  shown  that  In  exercising 
its  discretion  In  controlling  tbe  production  of 
evidence — a  discretion  which  is  not  only  In- 
herently within  tbe  power  of  tbe  court,  but 
which  is  expressly  recognized  by  our  Code 
(section  2044,  Code  Civ,  Proc.)— this  discre- 
tion was  abused.  The  Code  declares  that 
tbe  court  "may  stop  tbe  production  of  fur- 
ther evidence  upon  any  particular  point  when 
tbe  evidence  upon  it  is  already  so  full  as 
to  preclude  reasonable  doubt."  The  particu- 
lar point  upon  which  the  court  curtailed  evi- 
dence was  that  of  the  mental  competency  or 
incompetency  of  tbe  testatrix  under  tbe 
views  of  "Intimate  acquaintances."  The  In- 
dustry of  appellant  furnishes  us  with  one 
opinion  from  tbe  Supreme  Court  of  Dela- 
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ware,  holding  that  the  question  of  soundness ;  and  Injury,  and  were  going  to  destroy  and 
or  unsoundness  of  mind  under  the  evidence  |  kill  her  for  the  purpose  of  getting  her  prop- 
of  such  Intimate  acquaintances  Is  nut  evl-  erty,  and  were  conspiring  together  to  obtain 
dence  going  to  one  point.  That  court  bases  her  property."  And,  further,  so  runs  the 
its    determination    upon    the    fact   that    op-    flnding: 

portunitles  for  observation  of  the  different  "It  is  true  that  on  the  21st  day  of  Novem- 
witnesses,  and  consequently  their  reasons  for  ber,  1907  (the  date  of  the  execution  o£  the  pur- 
»k<>i.  Hofa,.n.inoti^..<.  ..»>  nni-  i.iar.»i»»i  or.^  pofteii  Will),  sBKi  KlizabetD  A.  Wincteer  was  not 
thdr  determinations,  are  not  identical,  and    J^  ^^^^^  ^^j  disposinK  mind,  and  wa«  snfferin? 

therefore  the  evidence  Is  not  addressed   to  under  and   possessed   of  insane  delusions,  aii.l 

one  particular  point,  saying:  wrs  not  competent  to  dispose  of  her  property  by 

"They  get  different  points  of  observation;   dif-  «'"  "r  otiierwise." 

ferent    facts    and    statements    •    •    •    wlii<'b  No  discussion  as  to  the  sufficiency  of  these 

tend  to  prove  one  fact    *    •    •    But  here  Is  unainge  is  called  for. 

a  condition  that  grows  out  of  a  number  of  ob-        _,,       .    , .  .  j   *  •     ^i.       .  

servations.  and  the  rule  in  this  case  does  not  The  judgment  appealed  from  U  therefore 

apply."     I'ritchard   T.  Henderson,  3  Peonewill  affirmed. 
(Del.)  128,  50  Atl.  217. 

We  are  not  persuaded  by  this  reasoning.  We  concur:  SHAW.  .T.:  SLOSS.  J.:  MEL- 
The  cases  to  the  contrary  are  well  consld-  VIN,  J.;  VICTOR  E.  SII AW,  Judge  pro  tem. 
ered  and  numerous.    Larson  t.  Eau  Clnire.  92  ! 

Wis.  86,  65  N.  W.  731:   In  re  Winslow's  Will ,      We  concur  on  the  first  ground  discussed: 
(Iowa)  122  N.  W.  971;   Covington  v.  Taffee   ANGBLIX)TTI,  O.  J. ;   LOKIGAN,  J. 
(Ky.)  68  S.  W.  C29;   Modisonvllle  v.  Thomas, 


140  Ky.  143,  130  S.  W.  975;  Montgomery  v, 
Morton,  143  Ky.  793.  137  S.  W.  640;  Eaton 
v.  Oreen  River  Coal,  eta,  Co.,  167  Ky.  159, 
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162  S.  W.  807;    Burhans  t.  Norwood  Park, '  (Supreme  Court  of  California.     Sept  8,  1917.) 


138  lU.  147,  27  N.  B.  1088;    Nelson  v.  Wal- ' 
lace,  67  Mo.  App.  397;  Carpenter  v.  Knapp, 
66  Hun,  632.  21  N.  Y.  Supp.  297;    Hnett  v. 


1.  Bills  anu  Notes  «=3310— Assiorinq  Non 
—Executed  Contbact— "Assion." 
An  instrument  which  in  terms  "assigns" 
aark,  4  Colo.  App.  231,  SJs"  Pac.  671;  Gray  >.<>*<»,  >»  °°t  a"  executory  contract;  to  "m- 
-  a<.  T..K..  OK  Til  ooo.  t>..^^oi»  -  e„„*»,  "Sn,"  as  applied  to  choses  in  acUon,  being  to 
V.  St  John,  36  HL  222;    Ragsdale  v.  South-   jj^^'gfej  the  title  or  ownership. 

em  Railroad  <3o.  (C.  C.)  121  Fed.  924.  Here ;  [Ed.  Note.-Por  other  definitions,  see  Words 
not  only  is  there  a  failure  to  show  the  ma-  and  Phrases.  First  and  Second  Series,  Assign.] 
terlality,  or  even  the  admissibility,  of  the  2.  Gifts  «=»31(l)  —  Assioinoarr  of  Nons  — 
matters  contained  in  the  depositions;    but  I    Conbidebation. 

there  is  likewise  an  utter  failure  to  show  I  ^  Consideration  is  not  newasary  to  ▼*Ud  m- 
that  this  evidence.  If  admlsalble.  was  any-  gSeTTU!  a°°o?u\ita'ry  f^f^'^b^t  ^" 
thing  other  than  cumulative.  '.  sideration  of  personal  property. 

[4]  The  only  other  proposition  which  ap- 


[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gift.] 

3.  Gifts   *=!)31(1)— Dblivkbt— Wbitxin    Aa- 


pellant  advances  is  that  the  decree  appealed 
from  must  be  reversed  for  the  court's  failure 

to  make  adequate  findings.    The  ground  of  I    sionuknt.  _,^  ,  »       . 

^^t^i.    _».    _.    »k»».   Z,^^^       m,^   ^^^  As  between  the  parties  to  a  gift  inter  tItos 

contest  was  as  above  quoted.  The  court  b,  writing  transferring  title,  and  so  ripht  to 
found:  |  immediate   possession   and   control,   passing   of 

"That  the  testatrix  conceived  and  was  pes-   POBsession  of  the  thing  given  is  not  essenUal 
sessed  of  the  idea  that  her  husband  and  chil-  *»  "«         °"'\„, 
dren.  and  each  of  them,  had  Ineicted  and  were  4.  Gifts  ®=»31(1)— Assioniient  of  Notes  and 

going  to  Inflict  upon  her  great  injury  and  bodily       Mortoage— Provision  Against  Recoroi:(0. 
arm.  and  that  they  intended  to  kill  her  for  the  Provision  of  assignment  of  notes  and  mort- 

purpose  of  obtaining  her  property,  and  that  they  ,  RaBe  that  the  assignment  shall  not  be  recorded 
were  conspiring  together  to  obtain  her  property,   ouing  the  assignors  lite  does  not  detract  from 
and  that  this  mental  condition,  idea,  and  belief    "ts  effect  to  transfer  title, 
continued  and  developed,  and  was  present  during   6.  Gifts  <S=>49(3)— Deuvebt  or  Assionkkitt 
all  of  the  times,  and  especially  on  the  date  of  the  ,     —Evidence. 

execution  of  the  alleged  will."  It   is  no  substantial  evidence  of  want  of 

__  .    .  _..        .        .»..«,  ,._        J    complete  delivery   of  an  acknowledged   assign- 

The  court  further  found  the  faKsity  and  n,ent  without  consideration  of  notes  and  a  mort- 
utter  lack  of  foundation  of  this  belief,  and  |  gage,  constituting,  under  Civ.  Code,  g  1053.  a 
further  affirmatively  found  that  the  husband  grant,  delivery  of  which  to  the  grantee,  by  pro- 
^..^  "A„Mfni  i-iti/1  nnnatAt^rat,^  on.1  nnHoxt- "  vision  of  sectiou  1056.  csunot  be  conditional, 
was  dutiful,  kind,  considerate,  and  patient,  ,  ^^j  acknowledgment  of  which,  by  provision  of 
and  that  the  testatrix  had  no  cause  or  rea-  j  Code  Civ.  Proc  I  1948,  is  prima  facie  evidence 
son  to  hold  her  belief.  The  same  findings  of  complete  execution— that  is,  of  delivery  with 
are  made  concerning  her  children.    Still  fur-   •nt^nt  to  make  it  operative  immediately  as  a 

», n,^  ^„^  *„„„j  i.i,««.  „>  4-\.^  n™«  „#  th^   transfer  of  title— that  nfter  its  immediate  trans- 

ther,  the  court  found  that  at  the  time  of  the  ^^.^  ^^  j^e  assignee  the  assignor  pledged  the 
execution  of  the  will,  and  for  some  time  notes  without  the  assignee's  knowledge,  and  that 
prior  thereto,  the  testatrix  "was  possessed  of   the  assignee  made  no  effort  to  take  possession 

nn  insane  delusion  that  her  said  husband  and  °'   t"}*   "?J^   *!"    °^f'   '™l«^°'"h1  J^^^^.-llj 

^..j.         tjj         v       uj..     1.  J.  months   after  the  assignment,   which   provided 

children  had  done  her  bodily  harm  and  in-  tj,at  jt  should  not  be  recorded,  till  after  the  aa- 

Jury,  and  were  about  to  do  her  bodily  harm  signor's  death. 

^=>FoT  otber  cases  m  tarn*  tools  and  KBY-NUMBEK  In  all  K«r-Numbered  Dlgeats  and  ladtsM 
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In  Bank.  Appeal  from  Superior  Goart, 
B^utte  County ;   H.  D.  Gregory,  Judge. 

Action  by  Emma  M.  Bnrkett  against  W. 
"SS.  Doty.  Judgment  tor  defendant,  and 
plaintiff  appeals.    Reversed. 

Devlin  &  DevUn,  of  Sacramento,  ana  Lon 
Sond,  of  Chlco,  for  appellant  Guy  R.  Ken 
nedy,  of  CUco,  and  W.  H.  Carlln,  of  Marya- 
•viUe,  for  respondent 


SHAW,  J.  The  plaintiff  appeals  from  the 
Judgment  The  action  Is  in  claim  and  deliv- 
ery for  the  possession  of  two  promissory 
notes,  or  for  the  value  thereof,  in  case  a  de- 
livery cannot  be  Iiad. 

On  September  25,  1911,  Harry  Harrington 
executed  to  Nellie  Mead  Doty  three  promis- 
sory notes  and  a  mortgage  to  secure  the 
same.  The  notes  were  each  for  $l,386.9ff, 
and  were  due,  respectively,  <»  October  1, 
1912,  October  1,  1913,  and  October  1,  1914. 
Nellie  Mead  Doty  was  the  wife  of  the  de- 
fendant W.  M.  Doty.  The  notes  and  mort- 
gage were  her  separate  property.  Tills  ac- 
tion concerns  the  two  notes  falling  due  in 
1913  and  1914  respectively.  The  answer  de- 
nies that  the  plaintiff  is  the  owner,  or  Is 
entitled  to  the  possession,  of  the  two  notes, 
and  alleges  that  ttae  note  falling  due  on  Oc- 
tober 1,  1913,  was  indorsed  by  said  Nellie 
Mead  Doty  to  the  defendant  prior  to  ber 
death,  tbat  the  note  falling  due  October  1, 
1914,  was  ber  property  at  the  time  of  her 
death,  that  tbe  defendant  has  been  appointed 
the  administrator  of  her  estate,  and  tbat  he 
now  holds  the  last-named  note  as  such  ad- 
ministrator. 

The  findings  of  the  court  in  effect  are  that 
the  plaintiff  is  not  and  never  has  been  the 
owner  of  the  notes  in  controversy ;  tbat  Nel- 
Ue  Mead  Doty  died  on  July  18,  1912;  that 
the  defendant  has  been  duly  appointed  and 
now  is  the  administrator  of  her  estate,  and 
as  such  administrator  holds  the  possession 
and  title  to  both  of  said  notes  for  the  bene- 
fit of  such  estate.  Thereupon  Judgment  was 
given  for  the  defendant 

The  essential  facts  are  not  disputed.  On 
December  30,  1911,  Nellie  M.  Doty  was  the 
owner  of  said  notes.  At  that  time  they  were 
not  in  her  immediate  possession,  but  were 
deposited  In  a  tin  box  kept  by  ber  in  the 
vault  of  the  Sacramento  Valley  Bank  at  the 
town  of  Biggs,  and,  except  as  presently  stat- 
ed, they  remained  there  until  her  death. 
On  December  30,  1911,  she  duly  signed,  ac- 
knowledged before  a  notary  public,  and  deliv- 
ered to  Kmma  M.  Burkett  the  plaintiff,  an 
instrument  in  writing  which  declares  that 
Nellie  Mead  Doty,  in  consideration  of  $10, 
"by  these  presents  assigns  to  the  party  of 
the  second  part"  the  notes  and  mortgage 
aforesaid,  describing  them  particularly.  Tbe 
party  of  the  second  part  was  Emma  M.  Bur- 
kett Tbe  Instrument  differed  from  the  ordi- 
nary assignment  only  In  that  it  contained  a 
clause  as  follows: 


This  assignment  of  said  mortgage  Is  not  to 
be  placed  as  of  record  during  the  lifetime  of 
Nellie  Mead  Doty,  the  party  of  the  first  part." 

There  was«  In  fact  no  valuable  considera- 
tion for  the  assignment.  There  Is  neither 
an  allegation  nor  a  finding  that  it  was  made 
with  intent  to  defraud  the  creditors  of  the 
assignor,  or  that  it  was  fraudulent  or  void 
as  to  such  creditors. 

The  introduction  of  the  instrument,  with 
the  notary's  certificate  of  acknowledgment 
thereof,  was  prima  fade  evidence  of  the  due 
execution  thereof.  Code  Civ.  Proa  f  1948. 
There  was  no  evidence  to  the  contrary.  The 
instrument  was  Introduced  in  evidence  by 
the  plaintiff  and  was  in  her  possession.. 
There  is  no  evidence  tending  to  show  thai 
the  delivery  thereof  to  her  was  made  for  any 
other  purpose  than  that  of  completing  Its 
due  execution  as  an  assignment  The  notes 
and  mortgage  described  therein  were  not 
produced  or  delivered  to  E^mma  M,  Burkett 
at  that  time,  or  at,  alL 

In  the  following  February  (1912),  in  order 
to  obtain  funds  to  pay  the  necessary  expens- 
es of  Mrs.  Doty  at  a  hospital,  to  whidi  she 
was  about  to  be  taken  on  account  of  her 
sickness,  she  directed  her  husband  to  get 
from  the  box  in  the  bank  and  bring  to  her 
the  note  due  on  October  1,  1912.  He  did  so, 
and  she  then  indorsed  it  and  at  ber  direc- 
tion he  pledged  it  to  the  banit,  and  thereby 
obtained  money  from  the  bank.  So  far  as 
appears,  the  bank  still  holds  the  note  under 
said  pledge.  That  note  is  not  in  controversy 
here.  It  was  the  subject  of  an  action  for 
damages  for  conversion  against  'Doty,  where- 
in Judgment  was  given  for  Doty,  which  Judg- 
ment was  alterwards  reversed  by  the  IMs- 
trict  Court  of  Appeal.  The  facts  are  more 
minutely  set  forth  in  the  opinion  of  that 
court  on  the  appeal.  Burkett  v.  Doty,  32  Cal. 
App.  337,  162  Pac.  1042.  A  petition  for  the 
rehearing  of  that  case  was  denied  by  this 
court  After  the  pledge  of  the  first  note, 
Nellie  Stead  Doty,  in  June,  1912,  indorsed  to 
her  said  husband  the  note  due  on  October  1, 
1913,  for  a  like  purpose;  but  it  was  not 
pledged,  no  money  was  obtained  thereon, 
and  the  defendant  thereafter  retained  the 
same  in  his  possession.  No  other  disposition 
of  either  of  the  notes  was  ever  made  by  Mrs. 
Doty. 

The  respondent  claims,  first  that  the  as- 
signment was  an  executory  contract,  and 
that,  being  without  a  valuable  consideration. 
It  is  of  no  force ;  second,  that  if  it  was  a  sale 
of  personal  property  It  was  void,  under  sec- 
tion 3440  of  the  Civil  Code,  because  It  was 
not  accompanied  by  an  immediate  delivery 
and  followed  by  an  actual  and  continued 
change  of  possession  of  the  notes;  third, 
that  it  Is  not  valid  as  a  gift  of  personal 
property,  because  there  was  no  evidence  of 
an  Intent  on  the  part  of  Nellie  Mead  Doty 
to  completely  divest  herself  of  dominion 
over  the  property,  and  because  she  did  not 
relinquish   all   present   right   to   or   control 
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over  the  notes,  nor  make  an  Immediate  trans- 
fer of  the  title,  thereto. 

[1,  2]  The  assignment  la  not  an  executory 
contract  By  its  terms  It  "assigns"  the 
notes  to  the  plaintlfT.  To  "assign,"  in  ordi- 
nary legal  usage,  as  applied  to  choses  in  ac- 
tion. Is  to  transfer  the  title  or  ownership. 
A  chose  in  action  may  be  transferred  by  tlie 
owner.  Civ.  Code,  §  954.  "A  gift  is  a  trans- 
fer of  personal  property,  made  voluntarily, 
and  without  consideration."  Civ.  Code,  i 
1146.  "Transfer  Is  an  act  of  the  parties,  or 
of  the  law,  by  which  the  title  to  proiierty  Is 
conveyed  from  one  living  person  to  another." 
Civ.  Code,  I  1039.  "A  transfer  vests  In  the 
transferee  all  the  actual  title  to  the  thing 
transferred  which  the  transferor  then  bus, 
unless  a  different  Intention  is  expressed  or 
•  •  •  necessarily  implied."  Civ.  Code,  8 
1083.  "The  interest  intended  to  be  trans- 
ferred Is,  under  section  1054  of  the  Civil 
Code,  vested  In  the  transferee  upon  the  do- 
nor's delivery  of  the  grant"  DriscoU  v.  Dris- 
coU,  143  Cal.  536,  77  Pac.  471 ;  Prancoeur  v. 
Beatty.  170  Cal.  746,  151  Pac.  123.  The  fact 
that  there  was  no  valuable  consideration, 
therefore,  does  not  deprive  the  aR.>.lgnment 
of  its  effectual  force  to  pass  the  title  to  the 
notes. 

[3]  Section  3440  of  the  Civil  Code  does  not' 
require  an  immediate  delivery,  or  an  actual 
or  continued  change  of  possession,  in  order 
that  a  transfer  of  a  thing  in  action  shall  be 
valid  as  to  creditors.  It  applies  to  personal 
property  "other  than  a  thing  in  action." 
Hence  it  has  no  application  to  this  case.  As 
to  a  diose  In  action,  to  destroy  the  validity 
of  Its  transfer,  there  must  be  proof  of  ac- 
tual fraudulent  Intent  or  of  Insolvency,  or  of 
contemplation  of  insolvency.  Civ.  Code,  fS 
3439,  3442.  Moreover,  an  administrator  can- 
not avoid  a  transfer  of  personal  property  on 
the  ground  that  there  was  not  such  delivery 
or  change  of  possession,  unless  he  alleges  and 
proves  that  there  ^re  creditors  of  the  estate 
and  a  deficiency  of  assets  to  pay  the  debts. 
Murphy  v.  Clayton,  114  Cal.  526,  43  Pac.  61.9, 
46  Pac.  460.  The  record  here  contains  no 
allegation  or  finding  to  that  effect,  or  on  that 
subject. 

The  assignment  itself  purported  to  trans- 
fer the  notes  immediately  to  the  plaintiff. 
As  it  was  duly  signed,  acknowledged,  and 
delivered  to  the  plaintiff,  it  constituted  the 
strongest  of  evidence  of  the  intention  of  the 
assignor  to  transfer  the  notes  to  the  plaintiff 
in  the  manner  there  specified.  And  as  the 
effect  of  that  assignment,  according  to  its 
terms,  was  to  immediately  transfer  to  the 
plaintiff  the  title  and  ownership  of  the  notes, 
it  constituted  satisfactory,  if  not  conclusive, 
evidence  of  the  intent  of  the  assignor  to  do 
that  which  the  instrument,  in  law,  would  ac- 
complish; that  is,  to  divest  herself  of  all 
right  of  dominion  over  the  notes,  and  of  all 
present  right  to,  or  control  over,  them,  and 
to  make  an  Immediate  transfer  of  the  title 


thereto.  It  mustt  be  remembered  that,  as 
between  donor  and  donee,  it  is  not  neces- 
sary to  the  validity  of  a  gift  inter  vivos.  If 
made  by  a  written  instrument  transferring 
the  title  to  the  donee,  that  the  possession  of 
the  thing  given  be  passed  to  the  douee.  The 
transfer  of  the  right  to  its  immediate  posses- 
sion and  control,  the  title  thereto,  is  suffi- 
cient, and  the  gift  then  takes  effect  although 
the  donor  retains  all  the  power  of  control 
that  can  arise  from  such  possession.  Dris- 
coU V.  DriscoU,  supra;  Francoeur  v.  Beatty, 
supra. 

[4]  The  provision  declaring  that  "this  as- 
signment of  said  mortgage  is  not  to  be  placed 
as  of  record  during  the  lifetime"  of  the  as- 
signor does  not  purport  to  operate  upon  the 
notes,  which,  of  course,  were  not  entitled  to 
re<-ord,  as  such.  It  does  not  purport  to  op- 
erate upon  the  title  to  either  the  mortgage 
OT  the  notes,  nor  in  any  way  to  change  the  le- 
gal effect  of  the  instrument  as  a  conveyance 
thereof.  The  transfer  of  both  was  complete 
without  such  record. 

(6)  Section  1056  of  the  Civil  Code  declares 
that: 

"A  grant  cannot  be  dolivored  to  the  grantee 
conditinnally.  Delivery  to  liim,  or  to  h!»  ar  >nt. 
as  such,  is  necessarily  abxolute,  and  the  instru- 
ment takes  effect  thereupon,  di8char<'ed  of  any 
condition  on  which  delivery  was  made." 

The  word  "grant,"  as  here  used,  includes 
transfers  of  personal  property  as  well  as  of 
real  property.  Civ.  Code,  {  10o3.  There 
are  cases  where  such  grant  has  been  passed 
over  by  the  grantor  to  the  manual  possession 
of  the  grantee  for  inspection  only,  or  for 
some  other  purpose  than  that  of  completing 
its  execution  as  a  contract  wherein  it  la  al- 
ways held  that  such  pos.se8slon  of  the  instru- 
ment does  not  constitute  a  deHvery  and  does 
not  pass  the  title  to  the  thing.  Gould  v.  Wise. 
07  Cal.  532,  32  Pac.  576,  33  Pac.  323 ;  Gould 
v.  Adams,  108  Cal.  368,  41  Pac.  408.  The  act 
of  delivery  of  possession  of  the  in.strument 
must  be  accompanied  with  the  intent  that  it 
shall  become  operative  as  a  conveyance  or 
transfer.  Kenney  v.  Parks,  137  Cal.  531,  70 
Pac.  556.  But  here  the  acknowledgment  im- 
mediately followed,  as  it  was,  by  the  trans- 
fer of  the  possession  of  the  Instrument  of  as- 
signment to  the  donee,  without  explanatory 
or  qualifying  words  or  acts  to  indicate  any 
other  intent,  is,  by  force  of  section  1048  of 
the  Code  of  Civil  Procedure,  prima  fftde  ev- 
idence of  complete  execution;  that  is,  of  de- 
livery- with  intent  to  make  it  operative  im- 
mediately as  a  transfer  of  title.  And  by  sec- 
tion 1055  of  the  CivU  Code  such  an  assign- 
ment when  thus  duly  executed,  is  presumed 
to  have  been  delivered  at  its  date.  No  evi- 
dence was  given  to  show  a  different  date. 
There  is  no  substantial  evidence  of  any  other 
or  different  intent 

The  subsequent  pledge  of  the  first  not« 
and  indorsement  of  the  second  were  made 
after  the  delivery  of  the  instrument  to  the 
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donor.  The  title  had  then  passed.  It  was 
neither  proved  nor  suggested  that  the  plain- 
tiff consented  to  these  dealings,  or  that  she 
had  knowledge  thereof  at  the  time,  or  that 
she  was  ever  Informed  thereof  until  after  the 
death  of  Mrs.  Doty.  Those  transactions, 
tlierefore,  cannot  be  taken  as  evidence 
against  her.  The  only  fact.  In  connection 
with  the  notes,  occuring  after  the  delivery 
of  the  assignment,  which  can  be  evidence 
against  the  plaintiff.  Is  that,  although  she 
had  the  absolute  title  to  them,  and  the  pres" 
ent  means  of  proving  such  title  and  of  obtain- 
ing possession  of  the  notes,  she  did  not  take 
possession,  but  suffered  them  to  remain  in 
the  possession  of  Mrs.  Doty,  who.  It  appears, 
was  her  niece.  As  she  had  accepted  the  as- 
signment providing  that  she  should  not  re- 
cord it  until  after  the  donor's  death,  and  as 
only  six  months  elapsed  before  that  event 
occurred,  the  fact  is  not  of  much  significance. 
The  failure  to  take  possession,  coupled  with 
the  direction  against  recording,  might  sup- 
port the  Inference  that  there  was  an  expec- 
tation by  the  plaintiff,  or  an  understanding 
between  the  parties,  that  the  donor,  in  the 
meantime,  by  reason  of  the  ostensible  author- 
ity she  had  from  her  possession,  might  re- 
ceive payments  on  the  notes,  or  make  some 
disposition  thereof  for  her  advantage  to  in- 
nocent third  parties.  This  would  be  con- 
trary to  the  legal  effect  of  the  instrument, 
and  If  given  that  effect  it  would  operate  to 
diange  Its  terms.  Its  admission  as  evidence 
wonld  be  contrary  to  the  principle  that  an 
agreement  in  writing,  made  without  fraud  or 
mistake,  and  not  ambiguous,  is  to  be  consid- 
ered as  embracing  all  the  terms  of  the  con- 
tract and  that,  between  the  parties,  or  their 
Sfuccessors  in  interest,  there  can  be  no  evi- 
dence of  the  agreement  other  tlian  the  con- 
tents of  the  writing.  Code  (Jlv.  Proc.  |  1856. 
Under  the  circumstances  shown,  the  delay  in 
taking  {)ossession  cannot  be  deemed  substan- 
tial evidence  that  the  assignment  was  not 
completely  delivered  as  an  operative  Instru- 
ment. 

The  evidence  considered  In  the  cases  of 
Estate  of  Hall,  154  Cal.  527,  98  Pac.  2C9.  and 
Knight  V.  Tripp,  121  Cal.  674,  54  Paa  267,  to 
the  effect  that  there  was  no  intent  to  make  a 
complete  delivery  of  the  written  transfers 
there  Involved,  was  of  much  greater  force 
than  the  evidence  here  presented.  Those 
cases  go  to  the  extreme  limits  that  can  be 
allowed  in  holding  transfers  in  the  hands  of 
the  transferee  ineffectual,  and  we  do  not 
think  it  necessary  or  advisable  to  enlarge 
further  the  opportunities  of  attacking  con- 
tracts deliberately  and  ceremoniously  execut- 
ed by  applying  those  cases  as  precedents  here. 

The  Judgment  is  reversed. 

We  concur:  ANGELLOTTI.  C.  J.;  SLOSS, 
J.;  HENSHAW,  J.;  LORIGAN.  J.;  LAW- 
IX>R,  J. 


an  Cal.  44) 
PEOPLE  V.  GRIESHEIMEB.    (Cr.  2045.) 
(Supreme  Court  of  California.     Sept.  4,  1917. 
Rehearing  Denied  Oct.  4,  1917.) 

1.  CuKiNAi.  Law  «=»1167(1)— Appeal. 

Under  Const,  art.  6,  (  4^,  providing  that 
no  judgment  shall  be  set  aside  or  new  trial 
granted  for  error  as  to  pleading  unless  the  court 
is  of  the  opinion  that  it  resulted  in  a  miscar- 
riage of  justice,  an  alleged  defect  in  an  informa- 
tion, charging  the  crime  of  obtaining  money  by 
false  pretenses,  in  that  it  failed  to  show  the 
causal  connection  between  the  pretense  and  the 
surrender  of  the  money,  is  not  a  ground  for  re- 
versoL 

2.  Crijcinal  Law  «=>823(4)— Instbuctiors— 
Ebbob  Cubed. 

Id  prosecution  for  obtaining  money  by  false 
pretenses,  alleged  detect  in  instruction,  permit- 
ting conviction  on  proof  of  falsity  of  a  single 
pretense  without  proof  of  causal  connection 
between  the  pretense  and  the  surrender  of  the 
money,  was  not  erroneous,  where  the  further 
instruction  clearly  set  out  the  elements  of  the 
offense,  so  that  the  jury  could  not  have  been 
misled. 

3.  False  Pbktenses  €=>4— Eleuent  of  Of- 
fense. 

The  crime  of  obtaining  money  by  false  pre- 
tenses is  coorplete  when  the  defendant  obtains 
the  money  from  the  prosecuting  witness  by 
false  and  fraudulent  representations,  and  it  la 
not  necessary  to  show  his  disposition  of  the 
money. 
Henshaw,  Melvin,  and  Lorigan,  JJ.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  Geo.  H. 
Cabanlss,  Judge. 

E^ederlck  Griesbelmer  was  convicted  of 
obtaining  money  by  false  pretenses,  and 
from  the  Judgment  and  an  order  denying 
new  trial,  he  appeals.     Affirmed. 

Rothchild,  Golden  &  Rothchlld  and  OUver 
Dibble,  all  of  San  Francisco,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  John  H.  Rlordan, 
Deputy  Atty.  Gen.,  and  C.  M.  Fickert  and 
James  F.  Brenntin,  both  of  San  Ii^anclBco, 
for  the  People. 

ANGELIX)TTI,  C.  J.  The  defendant  was 
convicted  of  the  crime  of  obtaining  money 
by  false  pretenses  under  section  532  of  the 
Penal  Code,  and  prosecutes  this  appeal  from 
the  Judgment  and  from  on  order  denying  a 
new  trlaL 

1.  It  is  claimed  by  the  appellant  In  sup- 
port of  this  appeal  that  bis  general  demur- 
rer to  the  information  should  tiave  been  sus- 
tained. The  charging  part  of  the  Informa- 
tion is  as  follows: 

"The  said  Frederick  Griesheimer,  on  or  about 
the  2Sth  dny  of  May,  A.  D.  1915,  at  the  said 
city  and  county  of  San  Francisco,  state  of  Cal- 
ifornia, then  and  there  devising  and  intending  by 
unlawful  ways  and  means,  and  by  false  and 
fraudulent  pretenses  and  representations,  to  ob- 
tain and  get  into  his  possession  the  goods,  mon- 
ey, and  personal  propertv  of  one  Karl  Muck 
with  intent  then  and  there  to  cheat  and  de- 
fraud the  said  Karl  Muck  of  the  same,  did  then 
and  there  willfully  and  unlawfully,  knowingly 
and  designedly,  falsely  and  fraudulently,  pre- 
tend and  represent  to  said  Karl  Muck  that  he, 
the  said  Frederick  Griesheimer,  was  then  and 
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there  employed  by  the  Fatherland  Magazine,  a 
corporatiun,  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  New  York, 
and  that  he,  the  said  Frederick  Griesheimer,  was 
then  and  there  authorized,  empowered,  and  lii- 
structed  by  said  corporation  to  solicit  loans  and 
subscriptions  on  behalf  of  said  corporation,  and 
that  he,  the  said  Frederick  Griesheimer,  was 
then  and  there  authorized  and  empowered  by 
said  corporation  to  receive  and  receipt  for  said 
subscriptions  and  loans  for  and  on  behalf  of 
the  said  corporation,  and  that  he,  the  said  Fred- 
erick Griesheimer,  bad  then  and  there  solicited 
and  received  several  specific  and  distinct  contri- 
butions of  money  from  the  following  German- 
American  citizens  of  the  city  and  county  of 
San  i'raucisco,  state  of  California,  to  wit:  That 
N.  Ohiandt  of  San  Francisco,  Cal.,  had  sub- 
scribed for  and  paid  to  him.  the  said  Frederick 
Griesheimer,  $15Q  in  lawful  money  of  the  United 
States  of  America,  for  and  on  behalf  of  said  cor- 
poration ;  that  E.  L.  Hueter  of  San  Francisco, 
Cal.,  had  subscribed  for  and  paid  to  him,  said 
Frederick  Griesheimer,  the  sum  of  $300  in  law- 
ful money  of  the  United  States  of  America,  for 
and  on  behalf  of  the  said  corporation ;  that  C. 
E.  Grunsky  of  San  Francisco,  Cal.,  had  sub- 
scribed for  and  paid  to  him,  the  said  E'redcrick 
Griesheimer  the  sum  of  .SSOO  in  lawful  money  of 
the  United  States  of  America,  for  and  on  belialf 
of  said  corporation ;  that  Max  Schmidt  of  San 
Francisco,  Cat,  had  subscribed  for  and  pa_id 
said  Frederick  Griesheimer  the  sum  of  $75 
in  lawful  money  of  the  United  States  of  America, 
for  and  on  behalf  of  said  corporation,  and  thk 
said  Frederick  Griesheimer  did  then  and  there 
show  and  exhibit  to  said  Karl  Muck,  a  certain 
written  list  which  said  Frederick  Griesheimer 
then  and  there  represented  contained  the  names 
of  each  of  said  parties  so  subscribing,  together 
with  the  amounts  subscribed  by  each  written 
in  the  individual  handwriting  of  each  of  the 
said  parties  so  subscribing  respectively. 

"Whereas,  in  truth  and  in  fact,  he,  the  said 
Frederick  Griesheimer,  was  not  then  and  there 
employed  by  the  said  Fatherland  Magazine,  a 
corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  New  York, 
and  he,  the  said  Frederick  Griesheimer,  was  not 
then  or  there  authorized,  empowered,  or  in- 
structed, by  said  corporation  to  solicit  loans  or 
subscriptions  on  behalf  of  said  corporation,  and 
he,  the  said  Frederick  Griesheimer,  was  not  then 
or  there  authorized  or  empowered  by  said  cor- 
poration to  receive  or  receipt  for  any  subscrip- 
tion or  loans  for  or  on  behalf  of  said  corporation, 
and  he,  the  said  Frederick  Griesheimer,  had 
not  then  or  there  solicited  or  received  the  sev- 
eral and  distinct  contributions  of  money  from 
said  German-American  citizens  of  San  Fran- 
cisco, Cal.,  aa  said  Frederick  Griesheimer  then 
and  there  represented  to  said  Karl  Muck;  that 
N.  Ohiandt  of  San  Francisco,  Cal.,  had  not 
subscribed  for  or  paid  to  him,  the  said  Frederick 
Griesheimer,  the  sum  of  $150  in  lawful  money 
of  the  United  States  of  America,  or  any  sum 
in  excess  of  $50  for  or  on  behalf  of  said  corpora- 
tion ;  that  E.  L.  Hueter  of  San  Francisco,  Cal., 
had  not  subscribed  or  paid  to  him,  the  said 
Frederick  Griesheimer,  the  sum  of  $300  in  law- 
ful money  of  the  United  States  of  America,  or 
any  sum  in  excess  of  $20  for  or  on  behalf  of 
said  corporation;  that  C.  E.  Grunsky  of  San 
Francisco,  Cal.,  had  not  subscribed  for  or  paid 
to  him,  the  said  Frederick  Griesheimer,  the  sum 
of  $300  in  lawful  money  of  the  United  States"  of 
America,  or  any  other  sum  of  money  whatso- 
ever, for  or  on  behalf  of  said  corporation;  that 
Max  Schmidt  of  San  Francisco,  Cal.,  had  not 
subscribed  for  or  paid  to  him,  the  said  Fred- 
erick Griesheimer,  the  sum  of  $75  in  lawful  mon- 
ey of  the  United  States  of  America,  or  any  oth- 
er sum  for  or  on  behalf  of  said  corporation ; 
that  said  written  list  which  said  Frederick 
Griesheimer  showed  and  exhibited  to  said  Karl 


Muck,  as  aforesaid,  was  not  signed  by  either 
said  Max  Schmidt  or  said  C.  E.  Grunsky,  and 
the  amount  and  amounts  as  shown  on  said  list  ai 
being  subscribed  bv  said  N.  Olilandt  and  said 
E.  L.  Hueter  were  false  and  fraudulent,  and  he, 
the  said  Frederick  Griesheimer,  did  not  have 
any  authority  whatsoever  then  or  there  or  at 
any  time  to  solicit  subscriptions  for  said  cor- 
poration or  to  liolicit  loans  tor  said  corporation, 
and  bad  not  authority  of  any  kind  or  descrip- 
tion from  said  corporation,  as  be,  the  said 
Frederick  Griesheimer,  then  and  there  well 
knew: 

"And  the  said  Karl  Muck  then  and  there  be- 
lieving the  said  false  pretenses  and  represcnta- 
lioua  BO  made  as  aforesaid  by  the  said  b'rederick 
Griesheimer  to  be  true,  and  relying  thereon  and 
being  deceived  thereby,  was  induced  by  reason 
of  sold  false  and  fraudulent  pretenses  and  rep- 
resentations, so  made  aa  aforesaid  to  deliver, 
and  did  then  and  there  deliver,  to  said  Frederick 
Griesheimer  the  sum  of  $300  in  lawful  money 
of  the  United  States  of  America  of  the  value  of 
$300  in  gold  coin  of  the  United  Slates  of  Amer- 
ica and  of  the  goods  and  personal  property  and 
moneys  of  the  said  Karl  Muck;  and  the  said 
B'^rederick  Griesheimer  then  and  there  by  means 
of  the  said  false  and  irauduleiit  pretenses  and 
representations  so  made  aa  aforesaid,  did  then 
and  there  willfully  and  unlawfully,  knowini;ly 
and  designe<lly  and  fraudulently,  receive  and  ob- 
tain from  the  said  Karl  Muck  the  said  goods  and 
personal  property  and  money  hereinbefore  de- 
scribed with  intent  to  cheat  and  defraud  Karl 
Muck  of  the  same,  and  the  said  Frederick  Gries- 
heimer did  then  and  there  willfully  ond  unlaw- 
fully take  and  carry  away  the  same." 

The  particular  defect  In  this  information, 
as  urged  by  appellant,  is  that  it  does  not 
show  the  causal  connection  between  the  false 
pretense  and  the  parting  of  the  property  by 
the  prosecuting  witness,  and  therefore  falls 
to  state  facts  sufficient  to  constitute  a  pub- 
lic offense. 

[1]  We  are  of  the  opinion  tbat  as  against 
the  defendant's  general  demurrer  the  infor- 
mation should  be  held  sufficient  on  appeal. 
While  there  is  no  direct  allegation  tbat  the 
money  was  paid  to  the  defendant  as  a  sub- 
scription or  loan  to  the  Fatherland  Maga- 
zine, a  reader  of  the  information  could  hard- 
ly draw  from  It  any  other  inference  than 
that  the  payment  was  made  for  such  pur- 
pose. It  may  l>e  conceded  that  a  direct  alle- 
gation to  this  effect  would  have  been  more 
in  accord  with  technical  requirements.  But 
what  was  intended,  to  be  charged  in  tills 
connection  is  perfectly  plain  frwn  the  lan- 
guage in  fact  used,  and  no  person  of  conunon 
understanding  could  fall  to  understand  that 
it  was  substantially  charged,  by  necessary 
inference  at  least,  that  the  money  was  paid 
because  of  the  alleged  false  representations, 
and  for  the  purpose  suggested  thereby.  Sec- 
tion 4i4i  art.  6,  of  the  Constitution  provides 
that: 

"No  judgment  shall  be  set  aside,  or  new  trial 
granted  in  any  case,  •  •  *  for  any  error  as 
to  any  matter  of  pleading,  *  •  »  unless,  aft- 
er an  examination  of  the  entire  cause,  including 
the  evidence,  the  court  shall  be  of  the  opinion 
that  the  error  complained  of  has  resulted  in  a 
miscarriage  of  justice." 

We  are  satisfied  that  to  reverse  the  judg- 
ment on  this  ground  would  be  to  entirely 
ignore  this  provision  of  our  Constitution. 
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2.  Complaint  Is  made  as  to  a  certain  in- 
struction given  to  the  Jury.  The  court  In- 
structed the  Jury  as  follows: 

"In  a  case  of  this  kind  there  can  be  no  actaal 
fraud,  and  there  can  be  no  criminal  offense,  un- 
less the  pruseouting  witness  was  actually  de- 
frauded; or,  in  other  words,  unless  the  prose- 
cuting witness  sustained  an  actual  injury  from 
the  alleged  false  representations.  It  is  not  suf- 
ficient that  the  prosecuting  witness  parted  with 
his  mouey  by  reason  of  the  alleged  false  repre- 
sentations, hut  it  must  also  be  proved  and  estab- 
lished, beyond  all  reasonable  doubt  and  to  a 
moral  certainty,  that  the  prosecuting  witness 
actually  sustained  a  money  injury  by  reason  of 
the  same. 

"As  an  amplification  of  that  instruction,  and 
with  a  view,  perhaps,  to  further  and  better  ex- 
plain the  doctrine  which  it  announces,  I  will 
say  to  you  that  if  a  list  purporting  to  contain 
the  names  of  subscribers  to  ady  fund,  whatso- 
ever may  be  its  character,  is  exhibited  to  another 
person  with  a  view  of  inducing  him  also  to  sub- 
scribe for  the  fund,  and  false  statements  are 
made  as  to  the  giving  of  subscriptions  by  some 
of  those  whose  names  are  written  down  upon  the 
fund  list,  and  if  misrepresentations  are  made 
as  to  amounts  actually  subscribed  or  contribut- 
ed by  some  of  those  whose  names  are  written 
down  ui>on  the  fund  list,  and  the  party  making 
those  misrepresentations  knows,  at  the  time  he 
makes  them,  that  they  are  false,  and  makes  them 
with  intent  to  thereby  prevail  upon  or  induce 
the  party  to  whom  they  are  made  to  subscribe 
money  to  the  fund  and  to  deliver  money  over 
to  him  to  be  applied  to  the  fund  or  purpose,  and 
if  as  a  matter  of  fact  those  statements  made  un- 
der Uiose  circumstances  are,  by  the  party  to 
whom  they  are  made,  believed  to  be  true,  and  if 
he  by  reason  of  that  fact,  namely,  his  belief  in 
the  truth  of  the  representations,  subscribes  to- 
ward the  fund  and  actually  pavs  over  money  to 
be  applied  to  it,  and  he  is  mdueed  so  to  do,  I 
think  I  have  already  stated,  by  reason  of  the 
misrepresentations  made  under  those  circum- 
stances, the  party  so  making  those  misrepresen- 
tations would,  as  a  matter  of  law,  be  guilty  of 
the  offense  of  obtaining  money  under  false  pre- 
tenses. 

"In  order  to  constitute  the  offense  of  obtaining 
money  or  property  by  false  or  fraudulent  repre- 
sentations or  pretenses,  four  separate  and  dis- 
tinct things  must  concur:  First,  there  must  be 
an  actual  fraud  committed;  second,  false  pre- 
tenses must  be  used  for  the  pnrpose  of  perpetrat- 
ing the  fraud;  third,  the  fraud  must  be  ac- 
complished by  means  of  the  false  pretenses,  and 
the  false  pretenses  must  be  made  use  of  for 
that  purpose,  and  the  false  pretenses  must  be 
the  cause  which  induced  the  owner  to  part  with 
his  money  or  property ;  fourth,  there  must  be 
an  intent  to  defraud ;  and  where  one  is  charged 
with  the  commission  of  such  crime,  before  he 
can  be  convicted,  you  must  find,  beyond  a  rea- 
sonable doubt  and  to  a  moral  certainty,  that  each 
and  all  of  sudi  elements  existed  and  concurred. 
•    •    • 

"If -you  find  that  some  of  the  alleged  false 
representations  set  forth  in  the  information,  one 
or  more,  but  not  all.  have  been  established  to  a 
moral  certainty  and  beyond  all  reasonable  doubt, 
and  further  find,  to  a  moral  certainty  and  be- 
jrond  all  reasonable  doubt,  that  the  complain- 
ing witness  was  induced,  by  reason  of  his  be- 
lief in  the  existence  of  one  or  several  of  the  ol- 
leged  false  representations,  and  he  was  by  rea- 
son of  his  belief  in  their  existence  induced  to 
part  with  his  money,  you  would  in  that  case 
adjudge  the  defendant  guilty,  provided  you  so 
find,  of  course,  to  a  moral  certainty  and  beyond 
all  reasonable  doubt. 

"If  you  entertain  any  reasonable  doubt  as 
to  whether  any  one  of  those  false  representa- 
tions has  been  established  to  a  moral  certainty 
and  beyond  all  reasonable  doubt,  or  if  you  en- 


tertain any  reasonable  doubt  as  to  whether— 
assuming  that  vou  do  find  false  representations 
to  have  oeen  made;  if  you  entertain  any  rea- 
sonable doubt  as  to  whether  they,  or  any  one 
of  them  or  any  several  of  them,  caused  or  in- 
duced the  complaining  witness  to  part  with  his 
money,  why,  of  course,  in  that  case  also  it  would 
be  your  duty  to  return  in  the  case  a  verdict  of 
not  guilty. 

"  •  *  *  And  I  think  I  have  made  it  clear 
to  you.  and  will  again  undertake  to  state  the 
proposition,  that,  il  there  be  any  one  false  pre- 
tense or  representation  of  the  several  charged 
in  the  information,  which  you  find,  to  a  moral 
certainty  and  beyond  all  reasonable  doubt,  to 
have  been  made  by  the  defendant,  and  which 
one  misrepresentation  you  further  find,  to  a  mor- 
al certainty  and  beyond  all  reasonable  doubt, 
caused  or  induced  the  complaining  witness  to 
part  with  his  money,  why,  that  would  meet  ev- 
ery requirement  of  the  law  quite  as  much  as 
if  each  and  every  one  of  the  false  pretenses  or 
representations  so  charge  were  shown  to  exist, 
and  so  shown  to  a  moral  certainty  and  beyond 
all  reasonable  doubt" 

[2]  It  Is  earnestly  urged  that  the  partic- 
ular InstiTictlon  commencing  with  the  words, 
"As  on  amplification  of  that  Instruction,"  Is 
erroneous  In  that  it  directs  a  conviction  on 
proof  of  the  falsity  of  only  one  of  the  alleg- 
ed representations  as  to  the  amounts  8Ul>- 
scrlbed  by  the  various  persons  whose  names 
appeared  on  the  list  shown  Mr.  Muck, 
even  though  the  Jury  was  not  satisfied  that 
the  particular  representation  was  a  material 
Inducement  to  Mr.  Muck's  subscription.  Of 
course  It  is  admitted  that  where  an  informa- 
tion charges  several  false  pretenses,  a  convic- 
tion may'  be  bad,  and  will  be  sustained  by 
proof  of  only  one  of  such  pretenses,  provided 
it  be  established  to  the  satisfaction  of  the  Ju- 
ry that  the  particular  pretense  provided  was 
material  in  inducing  the  complaining  witness 
to  part  with  his  property.  It  requires  a 
somewhat  critical  land  technical  analysis 
of  the  particular  instruction  complained  of 
to  find  anything  therein  in  conflict  with  this 
well-settled  law,  and  we  are  satisfied  that 
In  view  of  all  that  was  said  by  the  court  to 
the  Jury  in  this  Immediate  connection,  no 
such  effect  as  is  claimed  could  reasonably 
have  been  attributed  by  the  Jury  to  the  in- 
struction. Reading  the  instructions  on  this 
subject  as  we  have  set  them  forth,  it  is 
plain  enough  that  it  was  made  perfectly 
clear  to  the  Jury  that  in  order  to  convict 
upon  the  ground  that  any  particular  repre- 
sentation was  falsely  and  fraudulently  made, 
they  must  be  satisfied  beyond  all  reasonable 
doubt  that  the  particular  representation  was 
material  in  inducing  Mr.  Muck  to  part  with 
his  money. 

3.  As  to  the  claim  of  insufllciency  of  evi- 
dence: We  have  carefully  considered  the 
record,  and  feel  warranted  in  asserting  that 
any  Jury  of  reasonable  and  fair  men  could  not 
but  be  convinced  by  the  evidence  beyond  all 
reasonable  doubt  of  the  guilt  of  the  defend 
ant  of  the  ofTence  charged.  In  so  far  as  the 
representation  that  he  was  employed  by  the 
Fatherland  Publishing  Company  and  author- 
ized to  solicit  loans  and  subscriptions  on  bc- 
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half  thereof  was  concerned,  which  It  clearly 
enough  ai^)ears,  was  an  effective  represen- 
tation inducing  the  parting  with  his  money 
by  Muck.  Tb\a  transaction  was  at  a  tlnie 
prior  to  the  entry  of  the  United  States  Into  the 
war  in  which  we  are  now  engaged,  and  the 
Fatherland  was  supposed  to  be  engaged  in 
creating  sentiment  in  ttds  country  in  faror  of 
Germany  as  against  the  Allies.  Such  was  the 
purpose  of  the  requested  assistance  as  out- 
lined in  the  purported  authorization  exhibited 
by  defendant  to  Muck,  and  the  latter,  as  a 
strong  sympathizer  with  the  cause  of  Ger- 
many, was  an  easy  victim  to  the  scheme  of 
defendant  That  this  representation  had  a 
controlling  effect  with  him  indisputably  ap- 
pears from  his  testimony.  Much  reliance  is 
iriaced  upon  the  fact  that  no  direct  evidence 
was  introduced  lowing  that,  the  purported 
written  authorization  to  one  "Henry  M.  Mey- 
ers" bearing  date  April  2,  1915,  which  was  ex- 
biblted  to  Mr.  Muck  on  May  21st  by  this  de- 
fendant, as  his  credentials,  he  claiming  to 
be  Meyers,  was  not  a  genuine  instrument. 
Under  the  circumstances  such  evidence  was 
not  essential.  The  falsity  of  the  representa- 
tion as  to  authority  was  otherwise  sufficiently 
shown  to  satisfy  beyond  all  reasonable  doubt 
any  fair  Juror,  Admittedly  the  purported 
telegram  of  May  24,  1915,  front  the  Father- 
land to  "Meyers  and  Schmidt,  Special  Rep- 
resentative Fatherlajid  Magazine,"  exhibited 
by  defendant  as  Meyers  to  Muck  on  May 
25th,  implying  authority  in  every  line,  and 
on  the  strength  of  whidi  the  last  $200  of  the 
$300  was  obtained  from  Muck  on  that  day, 
was  an  abacdute  forgery  concocted  by  de- 
fendant This  particular  transaction,  the  ob- 
taining of  the  $200  on  May  25th,  'was  the  one 
as  to  which  the  district  attorney  elected  to 
rely.  This,  together  with  other  facts  and  cir- 
cumstances disclosed  by  the  evidence,  amply 
showed  the  falsity  of  the  representation  aa 
to  authority.  There  is  no  force  In  the  claim 
that  the  $300  was  not  obtained  by  defend- 
ant. The  evidence  sufliclently  shows  that  the 
checks  on  a  Boston  bank  given  by  Muck  to 
defendant,  after  being  cashed  by  defendant 
at  the  Fairmont  Hotel  aBice,  were  forward- 
ed in  due  course  of  business  to  the  drawee 
I)ank  and  never  repudiated.  In  fact,  we  are 
satisfied,  as  already  stated,  that  every  es- 
sential element  of  the  offense  is  clearly  and 
and  absolutely  shown,  by  the  evidence,  and 
that,  in  view  of  the  record,  there  can  be  no 
doubt  of  the  guilt  of  the  defendant. 

[3]  4.  It  is  urged  that  it  was  not  affirm- 
atively shown  that  the  money  obtained  by  de- 
fendant was  not  in  fact  subsequently  paid 
by  him  to  the  Fatherland.  Without  this 
proof  it  is  urged  there  is  no  proof  of  injury 
to  Muck.  The  crime  charged  against  this  de- 
fendant was  complete  uiK>a  bis  obtaining  the 
money  from  Muck  by  false  and  fraudulent 
representations,  and  It  was  not  necessary  to 
show  what  defendant  did  with  It.  See  People 
V.  Bryant,  119  Cal.  597,  51  Pac.  960. 


6.  It  cannot  be  held  to  have  been  error 
warranting  reversal  for  the  court  to  refuse  to 
give  tlie  requested  instruction  as  to  the  bur- 
den of  proof  being  on  the  prosecution  to  prove 
beyond  all  reasonable  doubt  the  alleged 
false  representation  that  defendant  was  au- 
thorized to  collect  moneys  for  the  Fatherland. 
The  Jury  could  not  liave  understood  other- 
wise from  all  the  Instructions  given  than  that 
such  was  the  situation  as  to  each  and  all  of 
the  material  allegations  of  the  information, 
and  there  was  nothing  in  this  case  to  make 
imperative  the  giving  of  sucli  an  Instruction 
directed  spedally  to  one  of  such  allegations. 

We  find  no  other  point  In  the  briefs  of 
learned  counsel  that  requires  notice.  We 
may  properly  say  in  conclu-sion  that  in  our 
opinion  the  record  sbo^vs  no  error  substan- 
tially affecting  defendant's  rights,  and  that  it 
undoubtedly  shows  his  guilt  of  the  offense 
charged.  This  case  fails  as  clearly  wilhin 
the  provisions  of  section  4%,  art.  6,  of  the 
Constitution  as  any  case  that  has  ever  been 
presented  to  us. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 


We    concur: 
LAWLOE,  J, 


SHAW.    J.;     SLOSS,    J.; 


HENSHAW,  J.  I  dissent  In  the  opinion 
of  the  learned  OHIEF  JUSTICE  three  main 
propositions  are  discussed.  The  first  the 
sufficiency  of  the  indictment;  the  second,  the 
legality  of  the  instructions;  the  third,  the 
adequacy  of  the  evidence.  As  to  each  of 
these  propositions  it  is  demonstrably  true 
that  this  court's  decision  is  at  variance  with 
that  of  every  other  court  which  makes  the 
English  common  law  the  basis  of  its  juris- 
prudence. But  even  for  tUs  I  would  not 
feel  impelled  to  express  my  dissenting  views 
at  length  saving  for  the  additional  fact  that 
section  4^,  art  8,  of  our  Constitution  Is 
emiployed,  like  the  manttei  of  charity,  to 
cover  this  multitude  of  sins.  It  is  against 
this  entirely  unwarranted  extension  of  the 
provision  of  this  section  of  the  Constitution 
that  I  am  moved  to  protest 

1.  The  sufficiency  of  the  indictment  It  is 
to  be  noted  and  remembered  that  the  Indict- 
ment does  not  charge  ttiat  Karl  Muck  gave 
his  money  to  the  Fatherland  Magazine,  or 
that  he  gave  It  to  defendant  for  the  Fa- 
therland Magazine.  On  the  contrary.  It  is 
distinctly  charged  that  he  gave  it  to  the  de- 
fendant The  profession  Is  advised  by  the 
learned  CHIEF  JUSTICE  that  "a  reader  of 
the  information  could  hardly  draw  from  It 
any  other  inference  than  that  the  payment 
was  made  for  sacb  purpose"  (that  is,  to  be 
delivered  to  the  Fatherland  Magazine),  and, 
further,  that  "no  person  of  common  under- 
standing could  faU  to  understand  that  it  was 
substantially  charged,  by  necessary  inference 
at  least,  that  the  money  was  paid  because  of 
the  alleged  false  representattois,  and  for  the 
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purpose  suggested  thereby"  (namely,  to  be 
dellrered  to  the  Fatherland  Magazine).  To 
thia  I  mate  answer  that  direct  averments  are 
required  in  every  indictmeni  and  informa- 
tion, and  the  only  Inferences  which  can  be 
drawn  are  those  which  the  law  Itself  draws, 
sudi  as  the  presumption  that  a  defendant  In- 
tends the  consequences  of  his  act,  that  he  has 
passed  his  nonage  and  is  therefore  account- 
able for  his  acts,  and  that  he  is  sane  and 
therefore  responsible  for  his  acts.  Such,  and 
such  Inferences  alone  does  the  law  permit 
Juries  *»  weighimg  the  evidence  may  draw 
Inferences  if  reasonably  dedudble  from  the 
evidence,  but  I  take  it  that  this  Is  the  first 
time  in  the  history  of  criminal  pleading  that 
inferences  have  been  Indulged  In  to  make 
good  an  indictment  otherwise  lacking  in  aver- 
ment, and  that  such  Inferences  are  Indulged 
against  the  direct  allegation  of  the  indict- 
ment. GeneraUy,  as  has  been  said,  inferences 
to  make  out  the  charge  of  crime  are  not  per- 
missible, for  two  most  obvious  and  oft-re- 
peated reasons:  The  llrst,  because  every 
mference  to  be  drawn  shall  be  one  of  fair 
dealing  and  not  of  guilt ;  the  second,  because 
the  presumption  of  Innocence  countervails 
against  all  other  inferences  or  presumptions 
untU  the  proofs  estabUsh  the  contrary.  Sec- 
ond, we  have  not  the  omission  of  an  alle- 
gation to  this  Indictment.  We  have  the  direct 
allegation  that  the  money  was  given  to  the 
defendant,  and  this,  by  Inference,  is  distorted 
to  mean  what  is  not  alleged,  that  it  was 
given  to  the  defendant  as  the  agent,  for 
transmission  to  the  JTatherland  Magazine. 
Again,  even  if  such  an  inference  could  be  ta- 
dnlged  as  against  the  express  allegation  to 
tlie  contrary.  It  becomes  necessary,  as  a  mat- 
ter of  good  pleading,  to  charge  that  to  fact 
this  money  was  not  so  delivered  by  the  de- 
fendant to  the  Fatherland  Magazine,  or  there 
has  been  a  failure  to  state  the  crime,  and 
this  Is  not  done.  This  is  not  charged.  Still 
further  we  have  an  indictment  which  the  de- 
fendant, under  every  rule  and  principle  of 
law.  Is  entitled  to  take  at  its  face  value.  So 
taking  It,  the  Indictment  charges  in  terms 
tliat  by  reason  of  certain  false  misrepresen- 
tations Karl  Muck  gave  the  defendant  ?300. 
niere  Is  an  absolute  failure  to  6(how  the 
caiusal  connection  between  the  allegations 
of  false  representations  and  the  allegation 
of  payment  of  money,  and  In  any  such  in- 
dictment it  is  only  where  the  payment  follows 
inevitably  and  as  matter  of  necessary  conse- 
quence from  the  allegations  of  false  repre- 
sentation that  the  omission  so  to  charge 
that  causal  connection  does  not  constitute 
a  fatal  defect  In  the  indictment. 

The  rules  of  pleading  of  actual  fraud  in 
a  criminal  case  are  certainly  no  more  relaxed 
than  the  rules  which  obtain  in  pleading  the 
same  fraud  in  a  dvll  case,  and  if  anything 
should  be  the  more  stringently  applied  where 
a  man  Is  put  on  trial  for  a  crime.  People 
T.  McKenna,  81  Cal  158,  22  Pac.  488.    But  to 


make  clear  my  meaning  beyond  peradventuxe, 
let  those  rules  here  be  briefly  summarized. 
The  acts  constituting  the  fraud  must  be  sulli- 
dently  set  forth.  It  must  be  diarged  that 
these  acts,  of  speech  or  conduct,  were  uttered 
and  done  with  Intent  to  deceive;  that  the  • 
platotlft  or  person  Injured  relied  on  them 
and  was  Justified  in  his  reliance  on  them; 
that  they  were  false,  and  rither  known  to  be 
false  at  the  time  the  defendant  committed 
them,  or  were  said  and  done  under  circum- 
stances not  warranted  by  the  knowledge  of 
the  defendant ;  and,  finally,  that  because  of 
his  Justified  reliance  upon  these  statements 
and  acts  the  plaintiff,  or  person  injured,  part- 
ed with  money  or  property  when  otherwise 
he  would  not  have  done  so.  People  v.  Jor- 
dan, 66  Oal.  10,  4  Pac.  773,  56  Am.  Rep.  73. 
It  Is  manifest,  therefore,  that  the  connection 
between  the  fraudulent  acts  by  the  one  and 
the  parting  with  money  or  property  by  the 
other  must  appear  from  the  pleading.  The 
fraud  and  the  Injury  must  be  shown  as  cause 
and  result,  or,  as  it  is  commonly  phrased  in 
the  law,  the  "causal  connection"  between 
the  false  pretenses  and  the  deprivation  of 
property  must  appear.  3  Bishop,  Crlm.  Pro. 
i  169  et  seq.;  1  McLaln,  Grim.  Law,  i{ 
680,  681.  Let  this  be  Illustrated  by  a  sin- 
gle simple  example.  The  crime  charged  la 
that  A.  told  B.  that  be  had  erected  a  flagstaff 
200  feet  high  to  Golden  Gate  Park.  B.  was 
entitled  to  rely  on  the  statement,  and  did 
rely  on  it.    It  was  made  to  Induce  B.  to  give 

A.  $300.  The  statement  was  wholly  false, 
and  known  to  A,  to  be  wholly  false  at  the 
time  he  made  It,  but  B.  relied  on  it,  and  to 
his  reliance  was  Induced  to  give  B.  $300, 
and  did  so.  The  human  mind  might  infer 
and  presume  to  an  unlimited  extent  over  the 
reason  why  B.  gave  $300  simply  because  A. 
had  told  him  falsely  that  he  bad  erected 
a  flagstaff  in  the  park.  But  when  the  last 
word  was  said,  that  word  would  be  specu- 
lative guesswork  because  no  causal  connec- 
tion between  the  false  declaration  by  A.  and 
the  parting  with  the  money  by  B.  is  shown. 
If,  however,  the  complaint  further  charged 
that  B.  had  commissioned  A.  to  erect  this 
flagstaff  and  had  promised  to  pay  him  $300 
when  it  was   erected,  the  motive  toduelng 

B.  to  part  with  his  money  Is  at  once  shown, 
the  causal  connection  appears,  and  the  com- 
plaint is  a  sufficient  pleading. 

As  has  already  been  said,  stoce  fraud  is 
never  presumed  and  since  a  defendant  charg- 
ed with  crime  Is  presumed  to  be  innocent,  no 
inferences  or  presumptions  can  be  indulged 
In  to  support  a  pleading  radically  defective 
in  Its  effort  to  charge  fraud  (Harding  v. 
Robtoson,  166  Pac.  80S) ;  although,  of  course, 
the  usual  presumptions  accompany  and  all 
legitimate  inferences  may  be  drawn  from  the 
evidence. 

The  charges  of  misrepresentation  and  false 
representation  In  this  information  are  two: 
(1)    Touching   the   defendant's   agency   and 
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right  and  power  to  solicit,  receive,  and  re- 
ceipt for  "loans  and  subscriptions  on  behalf 
of  the  Fatherland  Magazine,  a  corporation" ; 
(2)  that  sundry  Oerman-American  citizens  of 
the  dty  and  county  of  San  Francisco,  four 
of  whom  are  named,  "had  made  contribu- 
tions of  money  on  behalf  of  the  said  cor- 
poration," while  the  truth  was  that  two  of 
these  citizens  had  made  contributions  in 
sums  less  than  the  defendant  stated,  and  the 
other  two  had  not  contributed  at  all.  Karl 
Muck  It  is  charged,  in  reliance  on  these 
false  and  fraudulent  statements,  "did  then 
and  there  dellyer  to  said  Frederick  Gries- 
helmer  the  sum  of  $300,"  and  Frederick 
Orlesheimer  thus  and  thereby  "did  then  and 
there  wiUfully  und  unlawfully,  knowingly  and 
designedly  and  fraudulently,  receive  and  ob- 
tain from  the  said  Karl  Mnck  the  said  goods 
and  personal  property  and  money  herein- 
before described  with  Intent  to  dieat  and 
defraud  Karl  Muck  of  the  same,  and  the 
said  Frederick  Orlesheimer  did  then  and 
there  willfully  and  unlawfully  take  and  car- 
ry away  the  same."  There  Is  in  this  no 
charge  that  Muck  "delivered"  the  money  to 
Orlesheimer  as  the  agent  of  the  Fatherland 
Magazine  as  and  for  a  loan  or  subscription 
to  or  on  behalf  of  the  corporation  bearing 
that  name,  and  as  this  Is  not  alleged  and 
as  the  allegation  is  simply  that  he  "deliv- 
ered" the  money  to  Orlesheimer,  and,  finally, 
as  the  averments  cannot  be  helped  out  by 
guesswork  or  inferences,  this  charge  amounts 
to  nothing  more  than  that  because  Orles- 
heimer had  falsely  represented  his  agency 
and  his  power  as  agent  for  the  Fatherland 
Magazine,  Muck  gave  him  $300.  Why  he 
gave  him  this  $800  does  not  appear.  Ttie 
causal  connection  Is  lacking  absolutely,  it 
cannot  be  said,  we  repeat,  that  he  gave  It  to 
him  as  the  agent  of  the  Fatherland  Magazine 
because  this  Is  not  averred,  and,  not  being 
averred,  the  pleading  is  not  open  to  the  In- 
ference that  such  was  the  fact  To  the  con- 
trary, the  legal  inference  to  be  drawn  Is  that 
it  was  not  the  fact  or  it  would  have  been 
pleaded.  Why  then,  under  this  pleading  did 
Muck  give  $300  to  Orlesheimer  or  "deliver" 
it  to  him,  as  the  pleading  phrases  it?  En- 
tering the  realm  of  speculation  it  may  be 
said,  as  In  the  flagstaff  instance  which  we 
have  given,  that  Mnck,  interested  in  Orles- 
heimer, had  suggested  to  Orlesheimer  that 
he  engage  in  this  employment  as  agent  of  the 
Fatherland  Magazine,  and  bad  assured  him 
that  he  would  make  him  a  donation  of  $300 
when  on  behalf  of  the  magazine  he  had  suc- 
ceeded in  obtaining  "loans  and  subscriptions" 
from  four  or  more  prominent  Oerman-Amer- 
ican citizens  of  San  Francisco.  If  this  were 
true,  or  if  any  one  of  a  thousand  other  sets 
of  circumstances  which  will  readily  come  to 
mind  was  true  and  was  pleaded,  the  com- 
plaint would  be  suflldent,  but  without  it 
there  is  an  absence  of  all  showing  why  the 
representation,    even    though    false,    should 


have  led  Mock  to  part  with  bla  money  and 
deliver  It  to  Orlesheimer. 

Turning  to  the  second  phase  of  this  in- 
formation— the  charge  of  false  representa- 
tion in  the  matter  of  the  number  of  subscrit^ 
ers  and  the  amounts  of  their  subscription,  the 
same  difficulty  appears.  Why  should  Mnck 
have  delivered  $300  to  Orlesheimer  becau2« 
Orlesheimer  had  falsely  represented  tliat  the 
four  men  named  "had  subscribed  for  and 
paid  to  him"  (Orlesheimer)  stated  sums  of 
money?  Here  again  we  are  left  in  the  realm 
of  speculation.  Conceivably,  A.,  soliciting  for 
charity  from  B.,  might  be  told  by  B.  that  the 
latter  was  In  no  wise  Interested  In  his  char- 
ity, and  would  not  donate  to  it,  but  that  C 
was  a  wealthy  man  and  a  miser.  Let  A.  go 
to  O.  and  secure  a  donation  from  C,  and 

B.  would  double  the  amount  of  that  donation 
either  as  a  gift  personal  to  A.  or  as  a  dona- 
tion to  his  charity.  A.  goes  to  C,  tells  him 
what  B.  has  said,  declares  to  him  that  he 
will  not  exact  the  payment  of  the  money 
from  C,  but  asks  O.  to  give  him  a  letter  ad- 
dressed to  B.,  stating  that  he,  O.,  has  do- 
nated $1,000.  With  this  false  letter  A.  re- 
turns to  B.,  and  B.  "delivers"  to  him  $2,000. 
A.  and  G.  under  this  set  of  circumstances 
manifestly  have  defrauded  B.,  but  to  plead 
that  fraud  requires  much  more  than  the 
statement   that   A.    represented   to   B.   that 

C.  bad  subscribed  $1,000  wherefore  B.  "de- 
livered" to  A.  $2,000. 

It  may  be  well  to  amplify  somewhat  the 
statement  herelnliefore  made  touching  the 
necessity  of  showing  by  sufficient  pleading 
the  causal  connection  between  the  fklse  pre- 
tenses and  the  injury.  Says  Blsh(v  (3  Blab- 
op  Crlm.  Proc.  sec.  175): 

"Such  obtaining  must  not  come  independeatly 
of  the  false  pretenses,  but  by  their  means;  so 
most  be  the  alleeatioD  and  sufficiently  in  detail 
to  put  the  defendant  in  a  position  duly  to  make 
his  defense." 

Says  Cyc.  (19  Oyc.  p.  429): 

"The  indictment  must  show  that  the  prop- 
erty was  obtained  by  means  of  the  false  pretense 
alleged.  Accordingly  when  there  appears  to  be 
no  natural  connection  between  the  pretense  and 
the  delivery  of  the  property,  such  additional 
facts  as  are  necessary  to  show  the  relation  must 
be  allcKed.  A  defect  in  the  indictment  arising 
from  failure  to  show  the  connection  between  the 
false  pretense  and  the  obtaining  is  a  material 
one  and  is  not  cured  by  verdict. 

In  People  v.  White,  7  Cal.  App.  99,  93-Pac 
683,  the  above  language  from  Cyc.  is  made 
the  basis  of  the  decision,  and  that  it  la  sound 
In  principle  and  abundantly  supported  by  the 
authorities  there  can  be  no  doubt.  And  in 
People  V.  Kahler,  26  Cal.  App.  449,  147  Pac. 
228,  it  is  held  that  an  Information  whldi 
charged  a  defendant  with  the  crime  of  ob- 
taining money  under  false  pretense  by  know- 
ingly and  falsely  representing  that  he  had  a 
contract  for  the  furnishing  of  orchestras  for 
caf^s  and  theaters,  and  that  the  person  to 
whom  these  representations  were  made  be- 
lieved the  same  to  be  true,  and,  relying  there- 
on, paid  and  delivered  to  the  defendant  a 
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certain  sum  of  money,  "falls  to  state  facts 
constituting  a  public  offense,  for  tbe  lack  of 
causal  connection  between  tbe  payment  of 
tbe  money  and  tbe  false  representations." 
No  single  authority  Is  given  to  support  the 
mere  declaration  of  tbe  prevailing  opinion 
that  this  indictment  Is  sufficient;  no  single 
authority,  that  is,  other  than  section  4%  of 
the  Constitution,  Yet  the  cases  holding  such 
an  Indictment  to  be  insufficient  are  very  nu- 
merous and  uniform.  A  few  of  them  only 
need  be  cited:  Johnson  v.  State,  75  Ind.  553 ; 
State  T.  Green,  7  Wis.  571 ;  State  v.  Baggerly, 
21  Tex.  757 ;  Simmons  v.  People,  187  111.  327, 
58  N.  E.  384 ;  Enders  v.  People,  20  Mich.  233 ; 
Roper  V.  State,  58  N.  J.  Law,  420,  33  Atl.  969; 
Oommonwealtb  v.  Dunleay,  153  Mass.  330,  26 
N.  E.  870 ;  Copeland  v.  State,  97  Ala.  30,  12 
South.  181;  Roberts  v.- State,  85  Ark.  435, 
108  S.  W.  842;  State  v.  Fitzgerald,  18  N.  C. 
408 ;  Curtis  v.  State,  31  Tex.  Cr.  R.  39,  19  8. 
Vf.  604 ;  CampbeU  v.  State,  154  Ind.  309,  56 
N.  E.  665 ;  White  v.  State,  3  Tex.  App.  605 ; 
People  V.  Gates,  13  Wend.  (N.  Y.)  311 ;  Jones 
V.  State,  50  Ind.  473 ;  People  v.  Kinney,  110 
Mich.  97,  67  N.  W.  1089;  State  v.  Whedbee, 
152  N.  C.  770,  67  S.  E.  60,  27  I*  R.  A.  (N. 
S.)  363;  People  v.  Brown,  71  Mich.  296;  Ja- 
cobs V.  State,  31  Neb.  33,  47  N.  W.  422;  State 
V.  Kelly,  170  Mo.  161,  70  S.  W.  477 ;  State  v. 
Williams,  103  Ind.  235,  2  N.  E.  585. 

Moreover,  it  is  held  with  equal  unanimity 
that  where  an  Indictment  or  Information 
falls  by  proper  allegation  to  show  this  causal 
connection,  then,  under  the  principle  above 
enunciated  and  tbe  authorities  cited,  there 
has  resulted  a  fatal  omission  of  a  material 
allegation,  with  the  result  that  the  informa- 
tion or  indictment  fails  to  charge  a  crime. 
Such  a  defect  in  the  information,  says  Cya, 
supra,  "is  a  material  one,  and  Is  not  cured 
by  verdict"  Such  being  the  case,  not  only  Is. 
a  general  demurrer  adequate  to  raise  the  le- 
gal point,  but  it  may  be  raised  without  de- 
murrer at  all  at  any  stage  of  the  proceed- 
ings. That  it  can  be  and  has  been  so  raised, 
a  brief  consideration  of  some  of  the  many 
authorities  will  demonstrate.  Thus,  in  Peo- 
ple v.  White,  supra,  the  failure  to  properly 
allege  the  causal  connection  was  raised  on 
g;eneral  demurrer.  The  general  demurrer 
teas  sustained,  and  the  judgment  following 
tbe  demurrer,  in  turn,  was  sustained  by  tbe 
Court  of  Appeals. 

In  People  v.  Kabler,  supra,  the  demurrer 
was  general  as  well  as  special.  While  it  is 
frequently  said,  and  while  it  is  often  true, 
that  a  failure  to  plead  in  accordance  with 
section  952  of  the  Penal  Code  may  be  made 
tbe  ground  of  special  demurrer,  it  is  equally 
true  that  when  the  ground  of  demurrer  is  the 
failure  of  the  pleader  to  comply  with  sul>- 
dlvlsion  3  of  this  section  by  omitting  proper- 
ly to  charge  "the  particular  circumstances" 
when  such  a  charge  is  "necessary  to  consti- 
tute a  complete  offense,"  that  ground  is  a 
ground  of  general  demurrer  if  the  omission 


be,  as  here,  of  a  substantive  and  material  al- 
legation. A  reading  of  tbe  decision  in  People 
V.  Kahler  will  at  once  disclose  that  the  court 
was  discussing  the  Insufficiency  of  the  plead- 
ing under  an  attack  by  general  demurrer. 

In  State  V.  Miller,  163  Ind.  229,  54  N.  B. 
808,  the  defendant  moved  to  quash  the  indict- 
ment simply  "on  the  ground  that  It  did  not 
state  facts  sufficient  to  constitute  a  public  of- 
fense."   Says  the  Supreme  Court  of  Indiana: 

"The  indictment  was  fatally  defective  in  at 
least  two  particulars  •  *  •  it  showed  no  con- 
nection between  the  false  pretenses  and  the  pay- 
ment or  delivery  of  the  money  by  White  to  the 
appellee." 

In  Cummlngs  v.  State,  36  Tex.  Cr.  R.  152, 
36  S.  W.  266,  the  Indictment  charged  that  the 
defendant  falsely  represented  to  Cohen  that 
he  was  the  owner  of  and  had  the  right  to  sell 
to  Cohen  for  $75  a  diamond  stud ;  that  Cohen 
relied  upon  and  was  induced  by  said  repre- 
sentation to  deliver  to  the  defendant  tbe  sum 
of  $75.  Against  this  indictment  there  was 
presented  no  demurrer  and  no  motion  to 
quash.  Bnt  an  objection  was  Interposed  to 
the  introduction  of  evidence  under  the  indict- 
ment, and  this  objection  the  trial  court  over- 
ruled. On  appeal  tbe  Supreme  Court  held 
this  indictment  to  be  fatally  defective,  in 
that  "there  was  no  allegation  •  •  •  that 
the  defendant  sold  to  said  Cohen,  or  any  one 
else,  the  diamond  stud."  Further  proceeds 
the  opinion: 

"We  have  searched  in  vain  for  an  allegation 
that  Cummugs,  as  a  part  of  tbe  transaction, 
sold  and  delivered  to  said  Cohen  said  diamond 
stud.  Unless  this  actual  sale  and  delivery  are 
alleged,  we  fail  to  see  how  tbe  transaction  was 
completed  in  such  shape  as  to  afford  the  batds 
of  an  indictment  for  swindling." 

In  Jones  v.  State,  22  Fla.  632,  the  indict- 
ment charged  that  the  defendant  falsely  pre- 
tended to  one  Carr  that  be,  the  defendant, 
was  one  Klrby,  by  means  of  which  said  false 
pretense  the  defendant  did  fraudulently  ob- 
tain from  Carr  said  money,  and  Carr  was 
induced  to  part  with  the  money  by  reason  of 
this  false  pretense.  The  defendant  was  con- 
victed, and  after  conviction  moved  In  arrest 
of  judgment  upon  the  ground  that  tbe  indict- 
ment did  not  allege  facts  sufficient  to  charge 
any  offense  and  sufficient  to  support  any 
verdict  of  guilt    Says  tbe  Supreme  Court: 

"The  indictment  merely  states  that  Jones  rep- 
resented to  Carr  that  his  name  was  Kirby, 
whereupon  Carr  gave  him  $102.  It  is  insum- 
cient  unless  it  be  shown  that  Kirby  bad  a  right 
to  demand  the  money  of  Carr,  and  that  it  was 
incumbent  on  Carr  to  pay  the  same  to  Kirby, 
or  that  some  such  relation  was  existing  between 
Carr  and  Kirby  as  would  be  sufficient  to  induce 
Carr  to  loan  or  deliver  the  money  to  Kirby,  of 
which  Jones  in  his  assumed  character  availed 
himself." 

In  State  v.  Saunders,  63  Mo.  482,  tbe  in- 
dictment charged  that  the  defendant  falsely 
represented  to  the  prosecutor  that  he,  the 
defendant,  bad  loaned  one  Marshall  the  sum 
of  $300;  that  Marshall  was  solvent  and  still 
owed  defendant  that  sum ;  that  the  account 
was  good  and  collectible,  and  that  defendant 
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conid  and  would  assign  tbe  account  to  the 
prosecutor  for  the  sum  of  $200;  that  the 
prosecutor  believed  such  representations  and 
pretenses,  confided  in  them,  and  parted  with 
the  sum  of  $200 ;  that  all  the  pretenses  were 
false,  and  "by  reason  of  said  false  pretenses 
the  defendant  feloniously  obtained  from  the 
prosecutor  the  sum  of  $200."  Here  the  de- 
fendant was  convicted,  and  on  appeal  the 
Judgment  of  conviction  was  reversed  upon 
the  ground  that  the  information  failed  to 
state  a  cause  of  action,  the  Supreme  Court 
saying: 

"We  think  the  indictment  is  defective  because 
it  is  nowhere  averred  in  it  that  defendant  either 
sold,  asaigued,  or  delivered  Ihe  account  to  ijulli- 
van  (proHecutor),  or  that  Sullivan  bought  it  and 
parted  with  his  money  for  it,  relying  on  tbe 
false  and  fraudulent  representations  of  defend- 
ant" 

Further,  tbe  court  quotes  with  approval 
the  cases  of  Commonwealth  v.  Goddard,  4  Al- 
len (Mass.)  312,  and  State  v.  Bonnell,  46  Mo. 
895,  saying: 

"The  indictment,  failing  to  aver  material  facts 
necessary  to  be  proved  on  the  trial  before  a 
conviction  could  have  been  bad,  is  not  sufficient 
to  support  tbe  judgment,  and  it  should  have 
been  arrested." 

In  State  ▼.  Bonnell,  above  cited,  the  in* 
dictment  averred  that  the  defendant.  Intend 
Ing  to  cheat  and  defraud  one  Jacob  Hoover 
of  his  gouds  and  moneys,  unlawfully,  know- 
ingly, and  designedly  did  falsely  pretend  to 
him  that  he,  the  defendant,  was  then  and 
there  the  owner  of  and  had  tbe  right  to  sell 
and  could  make  a  good  title  to  three  bead  of 
cattle,  whereas,  Bonnell  was  not  the  owner 
of  the  cattle  and  had  no  title  to  them  as  be 
welt  knew,  "by  means  of  which  said  false 
pretenses  the  said  Bonnell  did  feloniously, 
•  •  •  obtain  from  the  said  Hoover  the 
sum  of  $30  with  Intent  to  cheat  and  de- 
fraud." The  defendant  was  put  upon  trial, 
found  guilty,  and  moved  in  arrest  of  judg- 
ment upon  the  general  ground  that  the  in- 
formation was  insufficient  to  charge  a  crime 
against  him.  His  motion  was  denied.  On 
appeal  the  Supreme  Court  held  the  plea  good, 
and  reversed  the  trial  court,  declaring  that 
the  Indictment  "does  not  contain  an  aver- 
ment of  the  material  facts  which  the  state 
would  be  bound  to  prove  before  it  could  ask 
a  conviction,"  and  further  In  the  discussion 
set  forth  its  reasons  In  admirable  terms  as 
follows:  I 

"Although  under  the  liberal  system  of  crim- ' 
inal  practice  now  prevailing  in  this  state  the  I 
name  strictness  is  not  required  that  was  former- 
ly necessary,  still  the  pleader  must  set  out  in 
the   indictment    a   substantive   offense,    and    on  < 
trial  the  oroaeovtion  tcill  be  confined  in  the  proof  \ 
to  the  ailegationt  let  forth  in   the  indictment. 
[Italics  my  own.]     It  will  be  observed  that  the 
indictment  does  not  allege  any  bargain,  nor  any 
colloquium  as  to  a  bargain  for  the  cattle,  nor 
is   there   any    inducement   to  show   by    reason 
whereof  Hoover  parted  with  his  money.    I  think 
that  in  a  case  like  tbe  present,  where  the  al- 
leged pretenses  were  injurious  only  by  inducing 
another  person   to  buy  the  cattle  as  to   which 
said  false  representations  were  made,  such  sale, 


bargain,  or  agreement,  which  was  the  cause  of' 
the  party  advancing  or  parting  with  bis  money, 
should  be  set  out  as  a  part  of  the  facts  relied 
upon  and  as  a  material  allegation  in  the  descrip- 
tion of  the  offense." 

In  Cooke  v.  State,  83  Ind.  402,  the  Indict- 
ment charged  that  the  defendant,  with  in- 
tent to  defraud  Watt,  did  falsely  pretend  to 
him  that  he,  the  defendant,  was  tbe  owner 
of  a  certain  tract  of  land;  that  It  was  free 
from  liens  and  incumbrances;  that  it  was 
worth  $10  an  acre;  that  the  soil  was  rich, 
black  loam,  from  8  to  14  Inches  deep;  that 
it  was  well-tlinbered  with  hardwood  timber; 
that  there  were  no  swamps  or  lakes  on  It, 
that  the  land  was  situate  not  more  than  six 
miles  from  Evart,  a  railroad  town  and  a 
good  market;  that  it  was  also  not  more  than 
nine  miles  from  Herscy,  the  county  seat  of 
the  county ;  which  said  false  pretenses  were 
made  by  the  defendant  for  the  purpose  of  in- 
ducing Watt  to  execute  and  deliver,  and  to 
Induce  his  wife  to  Join  with  him,  In  a  deed 
of  conveyance  (set  forth  In  full)  conveying  to 
the  defendant  in  consideration  of  the  sum 
of  $2,000  tlie  said  land;  that  Watt  was  then 
and  there  the  owner  of  the  land  described, 
which  was  of  the  value  of  $5.000 ;  that,  be- 
lieving said  false  pretenses  and  representa- 
tions and  relying  on  them  as  true  and  being 
deceived  thereby,  he  and  his  wife  executed 
and  delivered  to  defendant  said  deed  of  con- 
veyance of  the  land.  It  was  charged  that 
all  these  representations  of  the  defendant 
were  In  fact  false,  and  were  known  by  the 
defendant  to  J»e  fal.«e.  Tbe  defend.nnt  moved 
to  quash  the  Indictment,  a  motion  which,  of 
course.  Is  In  effect,  a  general  demurrer  to  It. 
His  motion  was  denied.  He  was  convicted, 
and  on  appeal  the  Judgment  of  conviction 
was  reversed  on  the  stated  ground  that  bis 
motion  to  quash  should  have  been  granted, 
the  court  saying: 

"The  first  obiection  urged  to  the  proceedings 
below  is  that  the  court  erred  in  oveVruliSg^tK 
niipellant  8  motion  to  quash  the  indictment  It 
Is  insisted  that  the  averments  in  the  indictment 
did  not,  in  any  material  sense,  show  that  tbe 
raise  pretenses  alleged  to  have  been  made  by  the 
appellant  were  the  operative  cause  in  inducing 
Watt  to  sign  the  deed  of  conveyance  set  out  in 
tne  indictment  In  our  opinion  tbe  indictment 
was,  in  the  respect  suggested,  fataUy  defective. 
It  contained  no  averment  of  any  contract  or 
agreement  between  Watt  and  the  appellant  con- 
cerning the  Michigan  land,  or  of  anv  interest, 
either  present  or  prospective,  which  Watt  may 
have  had  in  the  subject-matter  of  the  pretenses 
and  representations  charged  to  have  been  made 
as  an  inducement  to  bim  to  sign  the  deed.  It 
is  true  the  indictment  averred  that  Watt  relied 
upon  these  pretenses  and  representations  when 
he  signed  the  deed.  But  why  did  he  rely  upon 
them?  What  reason  had  he  for  doing  so?  That 
is  left  to  conjecture  merely.  It  may  have  been 
that  an  exchange  of  lands  was  at  the  time  in 
contemplation,  but  the  indictment  did.  not  make 
any  such  averment.  Conceding  the  representa- 
tions which  the  appellant  may  have  made  con- 
cerning Michigan  land  to  have  been  false  in 
every  particular,  why  should  Watt,  for  that  rea- 
son, have  made  him  a  deed  for  another  tract  of 
land?  We  are  unable  to  see  any  natural  con- 
nection between  tbe  two  transactions." 
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In  Wagoner  v.  State,  90  Ind.  508,  the  In- 
dlrtment  charged,  with  the  usual  allegations 
of  fraudulent  Intent  and  guilty  knowledge, 
that  defendant  falsely  represented  that  a  cer- 
tain written  order  for  the  payment  of  money 
In  the  sum  of  $5JS0  was  good  and  genuine 
and  of  the  value  of  $5.50  and  was  his,  the 
defendant's,  property,  "by  means  of  which 
*  *  *  false  token  and  pretense  the  said 
Jacob  Wagoner  did  then  and  there  obtain 
of  and  from  the  said  Morrison  certain  per- 
sonal property  [  describing  It],  all  of  the  ag- 
gregate value  of  $5.50;"  that  Morrison  relied 
upon  and  believed  these  representations,  and, 
"thus  relj'Iug  on  the  genuineness  and  valid- 
ity of  said  order,  then  and  there  delivered 
said  goods  to  said  Wagoner."  There  follow- 
ed the  usual  allegations  of  the  known  fal- 
sity of  the  representations.  A  motion  to 
quash  this  Indictment  was  made  and  over- 
ruled. I'pon  appeal  following  conviction  the 
court  held  the  indictment  fatally  defective, 
saying: 

"Appellant's  connsel  further  says:  'Tt  is  not 
shown  in  the  indictment  that  the  order  was  de- 
livered to  Lfynn  and  Morrison,  or  that  it  was 
received  by  them  in  exchange  for,  or  in  pay- 
ment of  the  gootls.'  This  objection  to  the  indict- 
ment seems  to  be  well  taken,  ia  supported  by  au- 
thority, and  must  be  sustained  (citing  cases)." 

In  State  v.  Fitzgerald.  18  N.  C.  410,  the 
defendant  moved  in  arrest  of  Judgment  on 
the  ground  of  a  fatally  defective  indictment 
His  motion  was  denied.  On  appeal  the  de- 
nial was  held  to  be  error,  the  court  saying: 

"It  is  not-  necessary  to  inquire  whether  by 
means  of  snch  a  false  affirmation  a  cheat  or 
fraud  miRht  not  be  practiced  under  circum- 
stances which  would  subject  the  offender  to  a 
criminal  prosecution ;  but  it  seems  to  us  essen- 
tial, in  a  case  where  there  is  no  obvious  connec- 
tion between  the  result  produced  and  the  false- 
hood practiced,  that  the  facts  should  be  set 
forth  which  do  connect  the  consequence  with 
the  deceitful  practice." 

In  Commonwealth  v.  Dunleay,  153  Mass. 
330,  26  N.  E.  871,  the  agent  of  an  Insurance 
company  was  indicted  for  obtaining  money 
under  false  pretenses  by  sending  to  the  in- 
surance company  a  flctitlous  application  up- 
on the  acceptance  of  which  he  was  to  re- 
ceive a  commission.  The  indictment  charged 
that  the  employment  of  defendant  by  the  in- 
surance company  was  to  solicit  and  obtain 
applications  to  said  insurance  company  for  a 
compensation  to  l>e  paid  the  agent,  alleged 
that  the  compensation  would  be  due  the  de- 
fendant upon  the  acceptance  by  the  insurance 
company  of  the  application.  The  Supreme 
Court  declared: 

"The  indictment  does  not  allege  that  this  ap- 
plication for  insurance  was  ever  accepted  by  the 
company.  We  think  that  the  connection  be- 
tween the  false  pretense  and  the  obtaining  of 
the  money  or  the  bank  check  is  not  set  out  with 
the  technical  precision  required  in  this  common- 
wealth." 

In  Commonwealth  v.'  Lannan,  1  Allen  (83 

Mass.)  590,  the  indictment  charged  that  the 

defendant  made  certain  false  pretenses  to 

the  prosecutor  by  reason  of  which  he  was  in- 
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duced  to  purchase  of  defendant  a  certain 
horse  and  gave  to  t&6  defendant  the  sum  of 
$250.  The  defendant's  motion'  in  arrest  of 
Judgment  was  denied;  the  Supreme  Court  of 
Massachusetts  held  that  it  should  have  been 
granted,  saying: 

"Although  the  allegation  is  directly  made  that 
he  gave  and  delivered  to  the  defendant  certain 
property  in  payment  for  the  horse,  it  is  not  aver- 
red that  he  made  this  payment  and  delivery  by 
reason  of  the  false  pretenses  alleged." 

In  People  v.  Brown,  71  Mich.  206,  38  N. 
W.  916,  the  indictment  charged  that  the  de- 
fendant represented  to  the  complaining  wit- 
ness that  he  was  the  agent  of  a  corporation ; 
that  the  corporation  was.  a  responsible  and 
reliable  company ;  that  it  had  a  paid-up  capi- 
tal of  $100,000;  that  It  would  faithfully  ful- 
fill all  its  contracts,  and  that,  relying  on 
these  representations,  the  complaltiing  wit- 
ness was  induced  to  sign  and  deliver  two 
certain  promissory  notes  to  the  defendant. 
After  conviction  defendant  appealed,  urging 
that  the  information  did  not  state  a  public 
offense.  The  Siipreme  Court  of  Michigan 
said: 

"The  information  does  not  point  out  for  what 
consideration  these  notes  were  given,  or  to  whom 
they  were  payable,  or  whether  negotiable  or  not. 
It  does  not  show  that  the  corporation,  directly 
or  by  agent,  made  any  agreement  or  had  any 
dealings  with  respondent.  In  other  words,  it 
does  not  show  in  what  way  it  concerned  Har- 
mon whether  the  Bohemian  Oat  &  Cereal  Com- 
pany was  an  honest  and  responnihle  or  a  dis- 
honest and  swindling  concern.  There  is  noth- 
ing to  connect  the  notes  with  any  fraud  prac- 
ticed on  Harmon.  *  •  *  The  information 
charged  no  offense.'' 

In  State  v.  Freeman,  103  Miss.  764,  60 
South.  774,  the  indictment  charged  that  the 
defendant  falsely  and  fraudulently  pretend- 
ed and  represented  to  the  complaining  wit- 
ness that  he,  the  defendant,  was  authorized 
to  represent  a  loan  company,  and  "by  means 
of  the  said  false  and  fraudulent  representa- 
tions and  false  pretense,  procured  and  ob- 
tained from  said  Rogers,  good  and  lawful 
money  of  the  United  States,"  etc.  A  general 
demurrer  to  the  indictment  was  sustained. 
The  state  appealed.  The  demurrer  was  sus- 
tained, the  court  saying: 

"In  an  indictment  for  false  pretenses,  it  is 
necessary  to  charge  that  the  pretenses  were 
false;  that  the  defendant  knew  them  to  be  false; 
that  he  pot  from  another  certain  money  or  oth- 
er valuable  things;  and  that  the  pretenses  were 
the  movinit  cause  whereby  the  money  or  things 
were  obtained.  •  •  •  The  indictment  fails  to 
show  why  Rogers  paid  the  money  to  the  appel- 
lee, or  why  such  false  pretense  should  have 
moved  him  to  make  the  payment  to  the  appellee. 
•  *  •  The  indictment  fails  to  sufficiently  al- 
lege the  false  pretense,  so  as  to  show  upon  its 
face  why  such  pretense  was  the  moving  cause 
whereby  the  money  was  obtained  from  Rogers. 
In  fact,  it  fails  to  charge  with  clearness  that 
the  pretenses  were  enough  to  induce  Rogers  to 
turn  over  the  money  to  the  appellee." 

In  Roper  v.  State,  58  N.  J.  Law,  420,  33  Atl. 
969,  the  Indictment  charged  that  the  defend- 
ant falsely  represented  to  the  prosecutor  that 
a  certain  company  was  a  bona  fide  building 
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and  loan  association  and.had  $75,000  cash  on 
hand  to  loan.  Then  followed  allegations  de- 
claring the  falsity  of  these  statements,  and 
the  Indictment  proceeded  to  charge  that  "by 
color  and  means  of  such  said  false  and 
fraudulent  pretenses  the  said  Roper  did  then 
and  there  willfully,  unlawfully,  and  feloni- 
ously obtain  from  the  prosecutor  $3,000  with 
intent  then  and  tliere  to  cheat  and  defraud 
him  thereof."  The  Supreme  Court  of  New 
Jersey  declared  the  Indictment  to  be  plainly 
Insufficient,  saying: 

"The  rule  of  pleading  in  these  cases  is  entire- 
ly settled.  Lord  Mansfield,  in  a  case  before  him, 
said  that  the  Indictment  must  contain  a  history 
of  the  offense;  that  is,  the  essential  facts  must 
be  set  forth  to  this  extent;  that  is,  if  the  facts 
stated  shall  be  proved,  the  defendant's  guilt  will 
be  established.  »  •  •  The  indictment  before 
the  court,  on  this  record,  ia  fatally  defective." ' 

In  Simmons  v.  People,  187  III.  327,  58  N.  B. 
384,  the  court  overruled  defendant's  motion 
to  quash  the  Indictment  and  his  motion  in 
arrest  of  Judgment  based  on  the  Insufficiency 
of  the  indictment  The  indictment  was 
framed  with  much  elaboration,  and  charged 
In  six  counts.  It  was  cliarged  that  the  de- 
fendant falsely  represented  to  the  complain- 
ing witness  that  he  was  the  agent  of  a  syn- 
dicate controlling  certain  corporations,  that 
his  son  was  another  such  agent,  and  author- 
ized on  behalf  of  the  syndicate  to  take  title 
of  the  complaining  witness'  lot  in  his,  the 
son's,  own  name  as  trustee  of  the  syndicate, 
and  to  agree  to  pay  in  his  own  name  on  be- 
half of  the  syndicate  an  Incumbrance  on  the 
complaining  witness'  land  of  $7,000;  that 
these  false  pretenses  were  made  to  induce  the 
complaining  witness  to  execute  a  deed  con- 
veying a  lot  to  defendant's  son,  and  that  the 
prosecuting  witness,  by  means  of  such  in- 
ducements, did  execute  and  deliver  said  deed 
to  defendant's  son,  with  much  more  to  like 
eCTect  The  Supreme  Court  of  Illinois  de-- 
dared  that,  notwithstanding  its  elaboration, 
the  Indictment  did  not  "show  that  any  such 
pretenses  had  any  connection  whatever  with 
the  signing  and  delivery  of  Bryant's  deed," 
saying  further: 

"It  was  next  necessary,  by  the  indictment,  to 
connect  them  with  the  making  of  Bryant's  deed, 
so  as  to  show  that  they  operated  in  obtaining  his 
signature.  The  connection  between  the  pre- 
tenses and  obtaining  the  signature  must  appear 
either  by  a  natural  connection  between  them,  or 
by  facts  properly  averred,  so  that  the  facts  will 
lead  to  a  necessary  legal  conclusion  of  the  guilt 
of  the  defendant.  •  »  •  The  counts  in  ques- 
tion do  not  show  in  any  way  that  the  false  pre- 
tenses as  to  the  character  in  which  the  defend- 
ant was  acting  induced  the  making  of  the  deed." 

In  Curtis  v.  State,  31  Tex.  Cr.  R.  39,  19  S. 
W.  604,  the  Indictment  charged  that  the  de- 
fendant falsely  represented  to  one  Hawkins 
that  he  had  sold  certain  land  belonging  to 
him,  the  defendant,  for  $250,  which  would  be 
due  and  payable  in  November;  that  these 
representations  were  false,  and  that  "by 
means  thereof  he  Induced  Hawkins  to  deliver 
to  defendant  a  certain  mule  of  the  value  of 
$110."    On  appeal  after  conviction  the  Su- 


preme Court  held  that  tbe  motion  In  arrest  of 
Judgment  should  have  been  granted,  sasiiig: 

"There  is  only  one  question  that  need  be  con- 
sidered, and  that  is  the  sufficiency  of  the  indict- 
ment. It  is  not  alleged  that  any  contract  was 
madQ,  nor  that  *  •  •  Hawkins  was  to  be 
paid  out  of  the  said  sum  of  $25Q  which  was  to 
become  due  November  16,  1891,  nor  that  be  was 
to  be  paid  at  all,  except  by  inference.  The  in- 
dictment should  allege  all  the  material  facts 
necessary  to  be  proved  to  convict  the  defendant, 
and  not  leave  tnefn  to  inference  and  argument 
(citing  cases).  »  •  *  Tested  by  these  require- 
ments, we  think  the  indictment  fatally  defec- 
tive." 

In  Roberts  v.  State,  85  Ark.  436,  108  S.  W. 
842,  the  defendant  represented  to  the  com- 
plaining witness  that  he  was  a  graduate  eye 
specialist  holding  diplomas  from  three  sepa- 
rate schools;  that  he  was  competent  to 
treat  the  eyes  of  the  complaining  witness' 
son,  and  had  lawful  authority  so  to  do,  and 
falsely  pretended  that  he  was  a  regular  prac- 
ticing oculist,  and  "by  means  of  which  false 
and  fraudulent  representations  he,  the  said 
P.  F.  Roberts,  did  then  and  there  fraudulent- 
ly and  feloniously  obtain  from  him"  cei^ 
tain  moneys  and  promissory  notes,  "whereas 
In  truth  all  of  the  above  representations 
were  false."  Defendant,  convicted,  made  a 
motion  in  arrest  of  Judgment.  It  was  de- 
nied. Upon  appeal  the  Supreme  Court  held 
the  indictment  insufficient  upon  the  ground 
that  the  causal  connection  was  not  shown, 
the  court  saying: 

"A  false  representation  by  one  claiming  to 
be  a  physician  that  he  is  a  graduate  of  college* 
and  is  authorised  by  law  to  practice  his  profes- 
sion has,  of  itself,  no  apparent  tendency  to  in- 
duce a  person  to  part  with  his  money,  unlest 
such  person  is  alleged  to  have  engaged  his  serv- 
ices and  paid  him  for  them  on  account  of  tbe 
f^lse  pretenses.  Tbe  allegations  cannot  mean 
that  the  defrauded  person  paid  the  money  solely 
on  account  of  the  alleged  false  pretense,  for  that 
alone  is  not  calculated  to  induce  one  to  part 
with  his  property ;  and  yet  it  cannot  be  inferred, 
in  the  face  of  the  omission,  to  allege  anything 
else:  that  something  else  was  done  which  induc- 
ed the  payment  of  the  money." 

It  is  thus  made  to  appear  that  the  omission 
to  charge  the  causal  connection  results  In  a 
fatal  defect  In  the  information  or  indictment 
of  which  tlie  defendant  may  avail  himself 
by  general  demurrer  or  by  motion  in  arrest 
of  Judgment.  Nor  is  this  defect  cured  by 
section  950  of  the  Penal  Code,  which  declares 
that  the  indictment  or  information  must  con- 
tain "a  statement  of  the  acts  constituting  the 
offense.  In  ordinary  and  concise  language, 
and  In  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  Is  in- 
tended." The  argument  which  Invokes  this 
section  in  aid  of  this  information  would  seent 
to  imply  that  any  Indictment  or  informatiou 
should  be  held  sufficient  if  a  person  of  com- 
mon understanding  knew  that  the  Indictment 
meant  to  charge  a  crime.  The  prevailing 
opinion  declares  that: 

"No  person  of  common  understanding  could 
fail  to  understand  that  it  was  charged  by  neces- 
sary inference  at  least,"  etc. 
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Here,  then;  is  the  startling  annonncement 
that  the  'SuSlclency  of  an*  Information  Is  no 
more  to  be  tested  by  the  long-establlsbed  and 
vitally  Important  rules  governing  the  laying 
of  criminal  complaints,  but  is  to  be  deter- 
mined by  what  this  court  may  think  a  man  of 
"common  understanding,"  Indulging  In  Infer- 
ences, miglit  conclude  that  it  meant  Hereto- 
fore I  have  held  the  belief  that  the  Code 
meant  that  the  language  of  an  Indictment 
should  be  such  that  the  ordinary  man  would 
understand  the  language  and  know  what  It 
meant,  but  that  the  sufficiency  of  that  lau' 
gunge  to  charge  a  crime  did  not  rest  on  what 
the  ordinary  man  understood  It  to  mean,  but 
always  on  whether  the  reasonable  meaning  of 
the  things  said  was  adequate  under  the 
rules  of  criminal  pleading  to  charge  a  crime. 
This  belief  mast  now  be  discarded.  But  I 
cannot  discard  it  without  the  protesting  dec- 
laration that  such  until  now  has  never  been 
the  law  of  this  state,  and  that  the  new  law 
as  now  declared  finds  as  little  warrant  In 
section  4^  of  the  C!onstitutlon  as  it  does  In 
section  950  of  the  Penal  Code.  The  right  of  a 
defendant  to  have  a  crime  charged  against 
him  with  precision  is  a  substantial  right 
The  right  of  a  defendant  not  to  be  put  upon 
trial  unless  a  crime  is  charged  against  him 
with  due  exactness  is  also  a  substantial  right, 
and  while  this  provision  of  the  Constitution, 
with  this  section  of  the  Code,  la  designed  to 
aid  many  forms  of  lameness  in  pleading.  In 
rulings  on  evidence,  and  in  the  giving  of  In- 
structions, it  was  never  designed  as  a  pana- 
cea for  all  the  inflrmitles  of  legal  procedure, 
and  least  of  all  to  breathe  life  into  a  criminal 
information  or  Indictment  which  without  It 
would  be  a  corpse.  For,  I  repeat,  it  Is  es- 
sential to  every  valid  Indictment  that  every 
fact  necessary  to  charge  a  crime  should  be 
made  the  subject  of  direct  averment  and  not 
left  to  inference.  Barton  v.  People,  135  111. 
406,  25  N.  B.  776,  10  L.  R.  A.  306.  25  Am.  St 
Rep.  375;  Connor  v.  State,  29  Fla.  455,  10 
South.  S81,  .TO  Am.  St  Rep.  134 ;  18  Cyc  419 ; 
20  Oent  Digest,  pars.  81  to  53.  Says  Lord 
Kenyon  In  Res  v.  Holland,  5  Term  Rep.  607: 

"Indictments  should  be  certain,  that  posterity 
may  know  what  law  U  to  be  derived  from  the 
record." 

Says  Gibson,  O.  J.,  in  Hartman  v.  'Com- 
monwealth, 5  Pa.  60: 

Precision  is  "of  the  last  importance  to  the  in- 
nocent, for  it  is  that  which  marks  the  limit  of 
the  accusation  and  fixes  the  proof  of  it" 

And  this  court  In  bank  has  said: 
"Constructive  crimes— crimes  built  up  by 
courts,  witli  the  aid  of  inference,  implication, 
and  strained  interpretation— are  repugnant  to 
the  spirit  and  letter  of  Knglish  and  American 
criminal  law."  People  v.  McNulty,  77  CaL  164, 
19  Pac.  237,  11  Am.  St  Rep.  257. 

Let  me  now  address  myself  to  the  first 
phase  of  what  I  conceive  to  be  a  misappli- 
cation and  an  nndue  extension  of  the  mean- 
ing of  section  4Vi  of  our  Constitution.  The 
reasoning  of  the  prevailing  opinion  bears  no 
other  construction  than  this:   That  because 


"a  reader  of  the  information  conid- hardly 
draw  from  It  any  other  Inference"  than  that 
the  information  meant  to  say  that  which  In 
terms  It  does  not  say,  and  because  "no  per- 
son of  common  understanding  could  fall  to 
understand  that  it  was  substantially  charged 
by  necessary  Inference  at  least"  that  the  de- 
fendant had  committed  the  crime  of  obtain- 
ing moneys  by  false  pretenses,  and  as  the 
evidence  was  sutticlent  to  show  his  guilt,  all 
errors.  Irregularities,  and  omissions  in  the 
Information  (as  well  as  all  errors  at  the 
trial)  become  immaterial  because  a  guilty 
man  has  been  found  guilty,  and  therefore 
there  Is  no  "miscarriage  of  Justice."  I  have 
said,  and  I  tblnli  I  have  abundantly  shown, 
that  there  is  such  a  miscarriage  of  Justice 
within  the  meaning  of  our  law  when  any 
man  is  forced  to  trial  upon  a  criminal  charge 
under  an  information  or  indictment  wblch 
does  not  measure  up  to  the  rules  of  legal 
sufficiency.  The  principle  Is  not  that  the 
evidence  subsequently  taken  may  show  his 
guilt,  but  that  there  was  no  proper  procedure 
before  the  court  to  Justify  the  taking  of  that 
evidence,  and  this  the  citations  and  quota- 
tions above  given  abundantly  establish. 

I  have  said  that  the  reasoning  of  the  pre- 
vailing opinion  bears  no  other  construction 
than  that  which  I  have  given  It  To  the  end 
that  If  it  was  susceptible  of  some  other  con- 
strui^on,  that  fact  might  be  made  plain,  I 
submitted  to  the  learned  CHIEF  JUSTICE 
the  following  questions,  stating  that  his  an- 
swers to  them  would  tend  to  clarify  to  my 
mind  his  views  of  the  law  and  of  Uie  scope 
and  applicability  of  section  4^: 

"1.  The  indictment  charged  that  'A.  defraud- 
ed B.  of  $!100' — DO  more.  Demurrer  overruled. 
The  eyidence  clearly  established  that  within  the 
state  of  California  and  within  the  period  fixed 
by  the  statute  of  limitations  A.  defrauded  B.  of 
$300,  in  the  mittter  of  fraudulently  gelling  land 
twice.  Pen.  Code,  §  533.  Is  the  conviction 
good,  and  under  your  opinion  in  the  Griesheimer 
Case,  and,  If  not  why  is  it  not  good?  Every 
man  of  common  understanding  knows  what  a 
charge  of  defrauding  means,  namely,  that  by 
gome  trick  or  device  or  pretense  A,  cheated  B. 
out  of  $300.  True,  fraud  is  but  a  conclusion  of 
the  pleader,  and  the  facts  arc  not  pleaded,  but 
they  are  implied,  and  if  defendant  is  guilty  he 
knows  what  those  facts  are  better  than  any- 
body and  if  he  is  innocent,  he  has  no  occasion 
for  worry  and  is  not  injured;  and  particularly 
is  this  true  when  at  the  trial  defendant  was 
offered  ell  the  time  he  desired  to  produce  evi- 
dence to  meet  that  of  the  prosecution. 

"2.  The  indictment  charged  that  A.  'killed  a 
man' — no  more  than  this.  Demurrer  overruled. 
The  evidence  clearly  established  that  within  the 
state  of  California  A,  murdered  B.  Is  the  con- 
viction obtained  under  such  an  indictment  good, 
and  under  your  Griesheimer  opinion  why  is  it 
not  good,  since  'any  man  of  common  understand- 
ing would  understand'  that  the  indictment  was 
nqt  a  piece  of  waste  paper,  and  so  that  it  meant 
to  charge  that  the  killing  was  murder?  True, 
the  venue  is  not  laid,  but  any  man  of  common 
understanding  would  know  that  the  state  would 
not  charge  A.  with  the  crime  unless  it  was  com- 
mitted within  its  boundaries.  True,  the  name  of 
the  man  killed  is  not  given,  but  if  the  defendant 
killed  him,  be  knows  who  is  meant,  and  if  ho 
did  not  kill  him  it  makes  no  difference  who  is 
meant  and,  besides  the  defect  is  cured  by  the 


Digitized  by 


Lioogle 


532 


167  PACIFIC  KEPORTBB 


(CaL 


evidence  wblch  clearly  establishes  that  the  man 
murdered  was  B.  Not  only  is  this  defect  cured 
by  the  evidence  but  it  is  cured  by  the  verdict 
which  so  finds. 

"3.  The  indictment  charged  that  'A.,  while 
walking  with  B.,  committed  robbery.'  Demurrer 
overruled.  The  evidence  clearly  established  that 
A.,  while  walking  in  San  Francisco  with  B.,  at 
a  time  within  the  statutory  period  of  limita- 
tions, by  force  and  fear  and  against  B.'a  will, 
feloniously  took  from  B.'s  possession  his  watch. 
Is  the  conviction  good,  and  under  your  Gries- 
heimer  opinion  why  is  it  not  good?  Robbery  is 
a  crime.  The  indictment  charged  a  crime.  Any 
man  of  common  understanding  knows  this.  Any 
man  of  common  understanding  would  infer  that 
the  indictment  meant  to  charge  that  B.  was  the 
victim  of  the  robbery,  and,  in  any  event,  the  evi- 
dence established  it,  the  jury  found  it  and  the 
defects  are  cured  by  the  verdict. 

"4.  The  indictment  charged  that  'A.  committed 
every  felony  denounced  by  the  Penal  Code.*  De- 
murrer overruled.  On  trial  the  prosecution 
elected  to  stand  on  seven  designated  felonies, 
and  so  notified  defendant.  Defendant  was  given 
all  the  time  he  desired  to  prepare  his  defense  to 
each  and  all  of  these  felonies.  He  was  convict- 
ed on  one  of  them,  namely,  manslaughter.  The 
evidence  overwhelmingly  established  his  guilt. 
Is  this  conviction  good,  and  under  your  Uries- 
heimer  opinion  why  is  it  not  good? 

"5.  Under  the  same  state  of  facts  above  given 
the  defendant  is  convicted  of  two  of  the  desig- 
nated felonies,  manslaughter  and  robbery.  Why, 
for  the  same  reasons  given  in  your  opinion  in 
the  Griesheimer  Case,  are  not  both  convictions 
good?" 

To  my  re^et  these  queatlons  have  remain- 
ed unanswered. 

2.  Tbe  prevailing  opinion  discusses  an  in- 
strnctlon  which  tbe  court  gave,  and,  broadly 
declaring  tliat  "it  requires  a  somewhat  crit- 
ical and  technical  analysis  of  the  particular 
instruction  complained  of  to  find  anything 
therein  in  conflict  with  this  well-settled  law," 
further  declares  that  "the  injurious  effect 
claimed"  could  not  "reasonably  have  been 
attributed  by  the  Jury  to  the  instruction."  I 
did  not  understand,  until  the'OHIBF  JUS- 
TICE so  states,  that  the  "Jury  attributed 
any  Injurious  effect"  to  the  instruction.  But, 
passing  tbis  by,  It  will  be  noted  that  this 
conclusion  rests  upon  bald  assertion,  unsup- 
ported by  argument,  and,  while  unquestion- 
ably tbis  is  the  easiest  way  of  disposing  of  a 
legal  proposition,  it  Is  certainly  the  most  un- 
satisfactory. It  becomes  incumbent  on  me 
to  show  by  a  citation  to  record  facts,  not 
even  adverted  to  In  the  prevailing  opinion: 
First,  that  the  instructions  are  in  radical 
conflict;  and,  second,  that  there  is  strong 
probability  that  the  Instruction  complained 
of,  erroneous  in  law,  worked  serious  injustice 
to  the  defendant,  even  though  no  injurious 
effect  was  attributed  to  it  by  the  jury. 

It  will  be  remembered  that  the  informa- 
tion charged  the  showing  by  defendant  to  the 
prosecuting  witness  of  a  certain  written  list, 
as  to  which  the  defendant  represented  that 
each  person  whose  name  appeared  on  the  list 
had  subscribed  the  amount  written  on;)osite 
bis  name,  and  in  particular  that  four  Get^ 
man-American  citizens,  whose  names  are 
pleaded,  had  each  given  the  amount  set  op- 
posite his  nam&    The  information  contains 


no  allegation  of  the  falsity  of  this  list,  sav- 
ing as  to  the  four  names  mentioned.  The 
evidence  corresponded  to  tbe  allegation  in 
showing  that  two  of  the  named  men  had 
subscribed  lesser  amounts  than  those  stated 
In  the  list  and  charged  in  the  information, 
and  that  two  others  bad  not  subscribed  at 
all.  In  argument  the  district  attorney  re- 
peatedly declared  as  follows: 

"If  we  bring  in  one  it  is  as  good  as  a  thou- 
sand; and  we  are  not  supposed,  and  we  arc  not 
obliged,  to  bring  in  all  the  people  whose  names 
appear  on  that  list  •  •  •  Now  suppose, 
gentlemen,  that  the  only  name  that  was  on  tbe 
list  at  the  time  it  was  presented  to  Dr.  Muck 
was  the  name  of  Mr.  Ohlandt ;  if  we  prove  that 
as  to  Mr.  Ohlandt  the  amount  had  been  changed 
from  $50  to  $150,  that  circumstance  would  be 
alone  suflScient  to  convict  the  defendant  in  tbis 
case." 

It  is  perfectly  true  that  where  an  informa- 
tion or  Indictment  charges  several  false  pre- 
tenses, a  conviction  may  be  had  and  will  be 
sustained  by  proof  of  only  one  of  such  pre- 
tenses, provided,  always,  that  it  be  establish- 
ed to  the  satisfaction  of  the  jury  that  the 
particular  pretense  which  is  so  proved  was 
material  in  inducing  the  complaining  witness 
to  part  with  his  money  or  property.  One  of 
the  court's  instructions  so  indicates.  Anoth- 
er, however,  declares  as  matter  of  law  that, 
if  there  was  a  false  representation  as  to 
the  amounts  actually  subscribed  by  some  of 
those  whose  names  are  on  the  list,  the  de- 
fendant Is  guilty.  Now,  It  must  be  apparent, 
if  A.  presents  to  B.  a  subscription  list  show- 
ing that  20  or  50  men  have  contributed  stat- 
ed amounts  of  money  to  a  given  cause, 
that  the  false  representation  as  to  the 
amount  which  one  or  two  had  subscribed 
may  or  may  not  be  the  material  inducement 
to  the  subscription  of  the  complaining  wit- 
ness. So,  if  a  man  presents  a  list  containing 
purported  subscribers  to  the  stock  of  a  cor- 
poration, the  falsity  of  the  statement  that 
one  man  had  subscribed  might  be  of  no  ma- 
teriality whatsoever,  while  the  falsity  of  the 
statement  that  another  man  had  subscribed 
might  be  very  material,  as  the  complaining 
witness  might  subscribe  only  upon  the  faith 
that  some  particular  man  or  men  of  approved 
business  sagacity  had  already  become  stock- 
holders. But  in  every  such  case  the  question 
is  an' evidentiary  one  for  resolution  by  the 
jury  Itself.  It  is  for  the  jury  to  say,  under 
the  peculiar  circumstances  of  each  case, 
whether  or  not  the  evidence  establishes  that 
the  proved  false  statement  was  a  statement 
inducing  the  prosecuting  witness  to  part  with 
his  money  or  property.  It  is  not  for  the 
court,  under  such  circumstances,  to  charge 
the  jury  that  any  such  false  pretense,  when 
established,  is  in  and  of  Itself  material.  So 
that,  while  the  judge  of  the  court  was  care- 
ful enough  to  Instruct  as  he  did  in  the  one 
instruction  concerning  the  materiality  of  the 
false  pretense  before  a  conviction  could  be 
based  upon  it,  in  the  other  of  these  instruc- 
tions, following  the  mistaken  declaration  of 
law  made  by  the  district  attorney,  he  erred 


Digiti 


zedbyLiOOgle  I 


CaL) 


PEOPLE  V.  OBIESHEIMER 


533 


in  stating,  In  effect,  tbat  the  proof  of  the 
falsity  established  the  materiality  as  matter 
of  law. 

What,  then,  is  the  logical,  reasonable  result 
of  a  reading  of  all  of  the  Instructions  bearing 
upon  this  point?  It  is  and  can  be  only  this: 
Ttiat  the  Jury  was  instructed  that  they  must 
find  the  mateftality  of  any  false  pretense  be- 
fore they  could  base  a  conviction  upon  It 
But  speciflcally,  as  addressed  to  the  evidence 
of  tUs  case  and  as  matter  of  law,  they  were 
told  that,  "If  misrepresentations  are  made 
as  to  amounts  actually  subscribed  or  con- 
tributed, and  that  Karl  Muck,  beUevlng  in 
the  truth  of  the  representations  as  to  those 
amoimts,  himself  subscribed  toward  the 
fund,"  this  misrepresentation  the  jury  is  told 
was  material.  It  is  perfectly  easy,  of  course, 
to  declare  that  this  is  a  "somewhat  critical 
and  technical  analysis,"  but  we  need  not  even 
rest  this  discussion  upon  the  counter  assevera- 
tion that  it  is  the  only  natural  and  legal 
analysis.  For  by  adding  to  this  discussion 
tbat  which  is  omitted  in  the  prevailing  opin- 
ion, the  injury  I  think  will  become  plain, 
even  to  the  man  of  "ordinary  understanding." 
Those  omitted  matters  are:  First,  the  re- 
peated argument  of  the  district  attorney,  a 
fraction  of  which  is  above  quoted,  as  where 
'  he  says,  "if  we  prove  tbat  as  to  Mr.  Ohiandt 
that  amount  had  been  changed  from  $50  to 
$150,  that  circumttance  would  be  alone  suf- 
fieient  to  convict  the  defendant  in  this  case." 
Who  can  doubt  but  that  the  instruction  com- 
plained of  was  directly  and  designedly  ad- 
dressed to  this  oft-declared  view  which  the 
invsecuting  officer  took  of  the  law  and  of  the 
evidence?  But,  second,  the  Injury  becomes 
the  more  apparent  because  it  manifestly  ap- 
pears from  the  evidence — that  of  Dr.  Muck 
himself— that  he  was  in  no  wise  Influenced 
In  tils  contribution  by  any  false  representa- 
tion as  to  any  particular  name  upon  the  list, 
nor  as  to  any  particular  amount  set  opposite 
tbat  name.    Thus  his  testimony  is: 

"Q.  Why  did  you  give  this  man  the  money. 
Doctor?  A.  First  of  all  because  he  told  me  it 
was  to  help  the  German  cause,  and  then  because 
be  showed  me  this  list  of  contributions  from  very 
famous  San  fYancisco  citizens  who  gave  the 
money  for  the  same  purpose." 

Mr.  Ohiandt,  "a  famous  San  Francisco 
citizen,"  had  in  fact  subscribed.  Would  the 
man  of  common  understanding,  under  this 
evidence,  and  unless  positively  Instructed  by 
the  court  to  the  contrary,  say  l)ecaiise  one 
name  upon  a  list  of  20  or  30  was  improperly 
or  falsely  there,  or  because  Air.  Ohiandt  had 
given  $50  and  not  $160,  in  the  face  of  the 
testimony  of  the  complaining  witness  him- 
self, that  these  trifling  variances  or  false  rep- 
resentations were  in  any  sense  material? 
Tet  by  the  argument  of  the  district  attorney, 
adopted  by  the  court  in  its  instruction,  any 
one  of  these  is  declared  to  be  sufficient  to 
warrant  a  conviction.  And  the  reason  for 
this  will  appear  in  the  discussion  of  the  next 
proposition,  that  reason  being  that  unless 
the  prosecution  could  make  good  its  conten- 


tion upon  this  evldenoe.  In  other  words,  un- 
less It  could  have  the  Jury  told  that  such  a 
misrepresentation  established  its  case,  the 
evidence  failed  utterly,  in  at  least  one  vital 
point,  to  Justify  the  conviction. 

3.  The  foregoing  statement  is  made  with 
a  due  sense  of  responsibility  occasioned  by 
the  language  of  the  learned  CHIEF  JUS- 
TICE to  the  effect  tlmt  the  evidence  "un- 
doubtedly shows  his  guilt  of  the  offense 
charged,"  But  neither  this  statement  nor 
the  following  one  that  the  "case  falls  as 
clearly  within  the  provisions  of  section  4%. 
art.  6,  of  the  Constitution  as  any  case  that 
has  ever  been  presented  to  us,"  t>eing  mere 
declarations,  can  be  permitted  to  stand  as  a 
substitute  for  a  fair  discussion  of  the  evi- 
dence itself.  The  indictment  charged  that 
Dr.  Muck's  money  was  given  by  blm  to  the 
defendant  The  profession  is  told  to  read 
this  indictment  as  meaning  to  charge,  and 
as  sufficiently  charging,  that  Dr.  Muck's  mon- 
ey was  given  to  the  Fatherland  Magazine 
through  the  agency  of  defendant.  As  the 
indictment  in  fact  charged  the  offense  to  have 
been  completed  by  the  delivery  of  the  mon- 
ey to  defendant  so  the  evidence  to  establish 
the  offense  charged  would  have  been  com- 
plete on  a  showing  of  a  delivery  to  and  re- 
ception by  the  defendant  of  that  money. 
This  showing  was  made.  The  prosecuting 
officer  and  the  trial  court,  not  then  enlight- 
ened by  this  court  as  to  the  true  construction 
of  the  Information,  and  having  produced  evi- 
dence sufficient  to  establish  their  charge, 
namely,  the  giving  of  the  money  to  the  de- 
fendant there  rested,  as  under  their  pleading 
they  were  entitled  to  rest.  But  it  now  ap- 
pearing that  the  information  must  be  read 
to  charge  that  the  money  was  given  to  the 
defendant  for  the  Fatherland  Magazine  and 
that  it  was  delivered  by  him  to  the  Father- 
land Magazine,  there  is  an  utter  and  abso- 
lute failure  of  the  evidence  to  show  ttiat  the 
Fatherland  Magazine  did  not  in  fact  receive 
the  money.  The  information,  as  this  court 
makes  it  read,  is  (and  necessarily  must  be  to 
charge  any  crime  at  all)  that  Karl  Muck 
gave  the  defendant  $300  for  the  Fatherland 
Magazine  on  the  defendant's  representation 
tliat  he  was  the  authorized  agent  to  solicit 
and  collect  donations  and  subscriptions  for 
that  magazine,  and  that  the  defendant  did 
not  pay  the  money  over  to  the  Fatherland 
Magazine.  To  simplify  the  matter,  it  is  as 
though  the  Information  charged  that  the  de- 
fendant represented  himself  as  an  authorized 
collector  for  the  Red  Cross,  and  that  the 
complaining  witness,  relying  on  this  repre- 
sentation, gave  the  defendant  $300  for  the 
Red  Cross.  Manifestly  if  the  defendant  paid 
the  money  over  to  the  Red  Cross,  the  com- 
plaining witness  has  not  been  injured.  Man- 
ifestly he  is  only  injured  If  the  defendant  did 
not  pay  it  over.  Therefore  the  averment 
that  It  was  not  paid  over  is  necessary  to 
charge  the  crime,  and  proof  that  it  was  not 
paid  over  is  necessary  to  establish  the  crime. 
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Xet  tbls  la  brushed  aside  upon  the  asserted 
authority  of  People  v.  Bryant,  119  Cal.  595, 
61  Pac.  960.  The  case  of  People  v.  Bryant, 
in  Its  essentials  Is  this:  The  defendant  sold 
to  plalntlfC  a  note  and  mortgage  under  false 
representations  touching  the  character  of  the 
land,  pointing  out  as  the  land  mortgaged 
land  which  was  In  fact  not  Included  in  the 
mortgage.  The  lands  actually  mortgaged 
were  of  no  value.  The  holding  of  this  court 
is  that  such  false  representations,  as  it  was 
In  reliance  upon  them  that  the  complaining 
witness  purchased  the  note  and  mortgage, 
are  sufficient  when  established  to  make  out 
the  crime  charged,  without  regard  to  the 
question  whether  or  not  the  complaining  wit- 
ness could  ultimately  reimburse  herself  by 
dvil  action.  The  opinion  of  this  court  was 
upon  a  judgment  after  demurrer  sustained 
to  the  complaint  In  sum,  it  Is  as  though  A. 
sold  to  B.  a  promissory  note  signed  by  him- 
self and  Andrew  Carnegie  upon  the  repre- 
sentation that  Andrew  Carnegie's  signature 
was  genuine.  That  signature  being  charged 
and  proved  to  be  fictitious  and  the  complain- 
ing witness  charging  and  proving  that  be 
purchased  the  note  upon  the  faith  of  that 
signature,  the  oftense  is  established  without 
regard  to  the  question  whether  or  no  the 
complaining  witness  might  ultimately  collect 
the  principal  and  Interest  of  the  note  from 
the  one  genuine  maker.  What  tliis  case  has 
to  do,  or  can  have  to  do,  with  a  pleading 
which  charges  that  the  complaining  witness 
gave  the  money  to  the  defendant  for  the 
Fatherland  Magazine  upon  the  representation 
that  the  defendant  was  a  collecting  agent  for 
that  magazine,  and  that  the  defendant  never 
paid  it  over  to  the  magazine,  while  the  evi- 
dence establishes  only  the  payment  to  the 
agent,  and  fails  utterly  to  show  that  he  did 
not  pay  it  over  to  the  magazine,  I  am  un- 
able to  comprehend. 

I  do  not  think  It  will  be  contended  that  it 
was  incumbent  upon  the  defendant  to  prove 
his  innocence  by  showing  that  In  fact  he  had 
paid  it  over  to  the  Fatherland  Magazine. 
I  take  It  that  it  will  be  conceded  that  It  was 
the  duty  of  the  prosecution  in  establishing 
a  case  under  the  information,  as  this  court 
makes  It  read,  to  show  that  the  Fatherland 
Magazine  did  not  receive  the  money.  The 
evidence  of  Dr.  Muck  himself  is  as  follows: 

"I  did  not  give  it  [the  money]  to  him  [defend- 
ant].    I  gave  it  to  the  Fatherlatid.    He  told  me 

80." 

The  gravamen,  therefore,  of  the  offense 
charged  in  this  indictment  by  the  inferences 
In  which  tbe  prevailing  opinion  indulges  is 
that  Dr.  Muck  was  Induced  to  make  a  con- 
tribution to  the  Fatherland  Magazine.  This 
contribution  he  gave  to  the  Fatherland  Mag- 
azine by  delivering  it  to  the  man  whom  he 
believed  to  be  the  accredited  agent  of  tbe 
Fatherland  Magazine.  Even  the  man  of  com- 
mon understanding  would  recognize  that  the 
whole  case  falls  to  the  ground  if  the  money 


was  In  fact  delivered  to  the  Fatherland  Mag- 
azine. Even  tbe  man  of  common  understand- 
ing, Imowing  tliat  it  is  essential  to  a  valid 
conviction  to  establish  every  element  of  tbe 
crime,  recognizes  that  It  was  vital  to  tiie 
case  of  the  prosecution  to  show  tliat  tbe 
Fatherland  Magaxine  did  not  receive  this 
money.  No  attempt  to  make  sdch  a  showing 
was  even  attempted,  for  the  very  obvious  rea- 
■son  above  given,  that  under  the  indictment 
as  written  the  Information  charged  tliat  tbe 
money  was  given  to  the  defendant  and  tbe 
offense  was  established  by  showing  his  re- 
cepticm  of  that  money.  Says  Bishop  (3  New 
Crlm.  Pro.  i  183),  discussing  false  pretenses: 
"It  is  essential  that  tbe  indictment  sbonld  br 
in  terms  to  avoid  any  variance  at  the  trial  be- 
tween allegation  and  proof.  Conformity  to  this 
rule  is  attained  only  by  the  exercise  of  a  practi- 
cal skill  in  conjunction  with  legal  knowledge." 

Conceding  that  this  court  can  and  has  sup- 
plied the  legal  knowledge  lacldng  to  the  suf- 
ficiency of  this  indictment  as  drafted,  it  is 
Impossible  for  me  to  perceive  how  it  can  also 
supply  the  lack  of  sufficient  legal  evidence. 
And  in  conclusion  I  say  that  no  conviction 
which  has  come  under  my  observation  falls 
more  Clearly  within  the  provisions  of  section 
4H>  Art.  6,  of  the  Constitution,  in  estabUsb- 
ing  a  miscarriage  of  justice. 

We  concur:    MBLVIN,  J.;   LOBIGAN,  J. 


oncia.  ») 
ADAMS  ▼.  PBATHEB  et  aL    (8.  F.  7916.) 
(Supreme  Conrt  of  California.    Aug.  81,  1917.) 

1.  Wills  «=»4S9,  440,  456,  470  —  Buixs  of 

CoNSTBDCTiON— Statute. 
Under  Civ.  Code,  ||  1317,  1318,  1324,  a 
will  is  to  be  construed  according  to  tbe  inten- 
tion of  the  testator  as  ascertained  from  the 
words  of  the  will,  which  words,  in  tbe  absence 
of  a  clear  intention  otherwise,  are  to  be  taken 
in  their  ordinary  sense,  while  section  1321  de- 
clares that,  unless  irreconcilable^  all  parts  of  a 
will  are  to  be  construed  in  relation  to  each  oth- 
er so  as,  if  possible,  to  form  one  consistent 
whole. 

2.  Wills  «=>649  —  Constbdctioh  —  Ikteust 
Devised. 

By  her  will  a  married  woman  gave  all  her 
property  to  her  hnsband,  appointing  him  execu- 
tor with  power  to  sell  any  or  all  of  her  real  es- 
tate and  personal  property  without  an  order  of 
court.  On  the  death  of  tbe  husband  one-half  of 
the  unexpended  portion  of  the  testatrix's  es- 
tate was  bequeathed  to  a  specified  niece  and  the 
other  one-half  divided  among  a  class.  Civ. 
Code,  §  1322,  declares  that  a  distinct  devise  or 
bequest  cannot  be  affected  by  any  other  words 
not  equally  clear  or  distinct.  Held,  that  the 
gift  to  the  husband  was  modified  by  the  sub- 
sequent gifts ;  and,  while  he  took  the  estate 
during  his  life  with  the  power  to  consume  or  dis- 
pose of  it,  and  persons  dealing  with  him  in 
good  faith  would  be  entitled  to  protection  as 
fully  as  thouKh  he  were  absolute  owner,  yet  be 
could  not,  during  his  lifetime,  make  a  gift  of  the 
estate  or  dispose  of  it  by  will. 

3.  Gifts  «=>77  —  Causa  Mortis  —  Biaars  or 
Creditobs. 

Where  decedent,  who  was  largely  indebted, 
shortly  before  his  death  made  a  gift  of  the  bulk 
of  his  estate,  his  gift  is,  under  Civ.  Code,   ( 
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X150,  presumed  to  be  a  gift  causa  mortis,  which 
under  section  1153  may  be,  by  creditors,  treated 
as  a  legacy  subject  to  their  claims  under  sec- 
tion 1563  of  Code  of  Civil  Procedure. 

4.  Fbaudcixnt   Convkyances   ®=>53— What 

CONSTITCTEB— FKAUD  IN  CONTBMPIJlTlON  OF 

Insolvenct. 
Though  defendant's  grantor  took  from  his 
wife's  estate  property  which  he  might  have  de- 
voted to  payment  of  his  debts,  yet,  as  it  could 
not  be  reached  by  his  creditors  without  his  ac- 
tion, hia  gift  to  defendant  of  practically  all  of 
hia  own  estate  available  for  the  payment  of  his 
debts,  he  not  having  exercised  the  right  to  pay 
his  debts  out  of  the  estate  of  his  wife,  is  sub- 
ject to  attack  by  the  grantor's  executors  under 
Civ.  Code,  §  3430,  declaring  that  every  trans- 
fer of  property  with  intent  to  delay  or  defraud 
any  creditor  nf  his  demands  is  void  as  against 
all  creditors  of  the  debtor  and  against  any  per- 
son upon  whom  the  estate  of  the  debtor  devolves 
in  trust. 

5.  Executors  and  Administbatobs  $=939  — 
Assets  ok  Estate — "Expend" — ^"Consume." 

Under  Civ.  Code,  {  1324,  declaring  that  in 
the  absence  of  a  clear  intention  to  the  contrary 
words  are  to  be  taken  in  their  ordinary  and 
grammatical  sense,  property  given  by  a  wife  to 
her  bnsband  is  not  subject  to  the  payment  of 
bis  debts,  though  he  was  given  absolute  control, 
where  there  was  a  subsequent  gift  of  any  por- 
tion unexpended  to  any  beneficiary,  for  the 
word  "expend"  means  pay  out,  use  up,  and  is 
synonymous  with  "consume,"  and  wiiere  the 
first  taker  did  not  use  the  property  for  payment 
of  his  debts,  it  was  not  expended. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
sume.] 

6.  Wills  «=>C98— Constbuotion— Jubisdic- 
tion  of  coubt. 

Where  the  construction  of  a  will  is  involved 
collaterally,  a  court  of  equity  has  jurisdiction 
to  make  the  construction,  even  though  the 
construction  is  ordinarily  a  question  for  the 
probate  courts. 

7.  Executors  and  Administbatobs  €=»130(2) 
— .\CTioffs  to  Set  Aside  Convetancb— Time 

OF  iNSTlTlmON. 

Where  shortly  before  his  death  the  testator 
gave  to  defendant  practically  all  of  his  property 
available  to  satisfy  his  debts  which  far  exceed- 
ed the  amount  of  his  estate,  the  executor  may, 
before  obtaining  an  order  from  the  probate  court 
for  sale  of  the  property,  sue  to  set  aside  the 
conveyance  to  defendant  under  Code  Civ.  Proc. 
SS  1589,  1590,  1591,  providing  for  recovery  of 
property  fraudulently  disposed  of  by  a  testator. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  Kdson  F.  Adams,  as  executor  of 
tbe  last  will  and  testament  of  Thomas  Pratb- 
er,  deceased,  against  Samuel  D.  Prather  and 
others.  From  a  judgment  for  plaintiff,  and 
au  order  denying  motion  for  new  trial,  tbe 
named  defendant  appeals.    Affirmed. 

See,  also,  167  Pac.  867. 

Cbnpman  &  Trefethen,  of  Oakland,  and  R. 
H.  Countryman,  of  San  Francisco,  for  appel- 
lant. Corbet  &  Selby,  of  San  Francisco, 
Snook  &  Cburch,  of  Oakland,  and  J.  P. 
O'Brien,  of  San  Francisco,  for  respondent 

VICTOK  E.  SHAW,  Judge  pro  tern.  This 
action  arose  out  of  tbe  following  facts:  Tbom- 
us  Pratber  and  Julia  P.  A.  Pratber  were  bus- 


band  and  wife.  On  April  6,  1906,  Julia  died, 
leaving  an  estate  of  some  $600,000,  wbicb  she 
made  tbe  subject  of  testamentary  disposition 
by  an  olograpbic  will  in  form  aa  follows: 

"Oakland,  California,  Sept  26, 1904. 
"I,  Julia  P.  A  Prather,  hereby  make  my  will. 
I  give  all  the  property  of  which  I  die  possessed 
to  my  husband  Toomas  Prather  &  appoint  him 
my  executor  to  serve  without  bondis.  I  give 
him  power  to  sell  any  or  all  of  my  real  estate 
and  personal  property  without  an  order  from 
the  court.  Upon  tbe  death  of  my  husband  tbe 
said  Thomas  Prather  one  half  of  tne  unexpended 
portion  of  my  estate  bequeathed  to  my  husband 
to  be  given  to  my  niece  Julia  Adams,  daughter 
of  my  brother,  Edson  F.  Adams,  tbe  other  one- 
half  to  be  given  to  the  surviving  daughters  of 
my  brother  Edson  F.  Adams  in  equal  slnres. 
I  revoke  all  or  any  wills  heretofore  made  by 
me.  I  declare  this  will  is  entirely  written  and 
dated  and  signed  by  my  hand. 

"Julia  P.  A,  Prather." 

In  due  time  proceedings  for  tbe  probate  of 
tbisvwill  were  commenced  in  tbe  superior 
court  of  Alameda  county,  but  no  decree  of 
distribution  of  the  estate  was  at  any  time 
made,  and  as  yet  tbe  estate  Is  uimdminister- 
ed.  On  April  2,  1913,  Thomas  Prather  was 
attacked  with  bis  last  Illness,  as  a  result  of 
wbicb  be  died  on  April  19tb  following.  On 
tbe  date  when  taken  ill  Thomas  Prather  own- 
ed, exclusive  of  any  interest  in  his  wife's  es- 
tate, property  of  tbe  value  of  approximately 
$106,000,  and  owed  debts,  thereafter  proved 
and  allowed  against  his  estate,  in  the  sum 
of  approximately  $234,000,  all  of  which  had 
been  contracted  by  bim  after  the  death  of  his 
wife,  and  all  of  which  were  due  and  payable 
on  said  April  2d,  and  none  of  which  is  shown 
or  claimed  to  have  been  Incurred  by  blm  as 
executor  in  the  care  and  management  of  hia 
wife's  estate.  During  the  latter  days  of  his 
last  illness,  Pratber,  by  conveyances  and  as- 
signments without  consideration,  and  by  way 
of  gifts,  transferred  to  his  brother,  Samuel 
D.  Prather,  defendant  and  appellant  herein, 
real  and  personal  property  then  owned  by 
blm  and  constituting  no  part  of  his  wife's  es- 
tate, tbe  value  of  which  was  approximately 
$96,000,  leaving  at  tbe  time  of  his  death,  ex- 
clusive of  his  wife's  estate  then  in  process  of 
administration,  property  of  the  value  of  $9,- 
737.85.  His  will,  executed  June  18, 1907,  was 
admitted  to  probate,  and  Edson  F.  Adams, 
the  brother  of  his  deceased  wife,  named 
therein  as  executor,  qualified  as  executor, 
and,  under  and  by  virtue  of  sections  l.TSO  to 
1591,  inclusive.  Code  of  Civil  Procedure, 
brought  this  action  to  obtain  a  decree  de- 
claring said  transfers  of  real  and  personal 
property,  so  made  by  the  testator  to  his 
brother,  Samuel  D.  Prather,  fraudulent  and 
void  as  to  said  creditors  of  deceased,  as  well 
as  for  incidental  relief;  the  theory  of  the 
case  being  that,  since  there  was  a  deficiency 
of  assets  In  the  hands  of  the  executor,  the 
transfers  of  property  so  made  by  deceased  to 
Samuel  D.  Prather  were  made  in  contempla- 
tion of  Insolvency  and  for  tbe  purpose  and 
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with  the  Intent  to  hinder  and  defraud  his 
creditora.  Judgment  was  entered  for  plain- 
tiff, from  which  defendant  appeals  upon  a  bill 
of  exceptions  wherein,  among  other  alleged 
errors,  is  exhibited  an  order  of  court  deny- 
ing Ills  motl<Hi  for  a  new  trlaL 

The  answer  filed  not  only  denied  all  the 
material  facts  upon  which  the  fraud  was 
predicated,  but  alleged  affirmatively  that  at 
the  time  of  the  transfers,  as  well  as  at  all 
times  thereafter,  and  at  the  time  of  his  death, 
Pratber  owned  and  possessed  unincumbered 
property  and  estate,  other  than  that  so  trans- 
ferred to  Samuel  Prather,  of  the  value  of 
$600,000.  conceded,  however,  by  defendant  to 
have  been  represented  by  his  interest  In  the 
property  of  the  estate  of  Julia  P.  A.  Prather, 
deceased,  then  in  process  of  administration. 
It  Is  likewise  conceded  that,  other  than  the 
interest  in  his  .deceased  wife's  estate  and  ex- 
clusive of  the  property  so  transferred  as  gifts 
to  his  brother.  Samuel  D.  Prather,  Tnomas 
Prather  at  the  time  of  his  death  left  pn^v 
erty  not  exceeding  the  sum  of  $10,000  In  value 
with  which  to  pay  creditors,  whose  establish- 
ed claims  amounted  to  upwards  of  |2.S4.000. 

If.  in  fact,  Pratlier,  as  alleged  by  defend- 
ant, left  an  unincumbered  estate  of  $600,000 
subject  to  the  payment  of  bis  debts,  then 
manifestly  there  was  no  deOcieucy  of  assets 
within  the  meaning  of  section  1589  of  the 
Code  of  Civil  Procedure  under  which  his  ex- 
ecutor was  entitled  to  maintain  the  action. 
Nor.  since,  if  such  condition  existed,  there 
was  ample  property  to  meet  in  due  course  all 
demands  of  the  creditors,  could  the  transfers 
be  said  to  have  l>een  made  "for  the  purpose 
and  with  the  intent  to  hinder,  delay,  and  de- 
fraud the  creditors"  or  'In  contemplation  of 
Insolvency."  The  only  evidence  offered  by 
defendant  in  support  of  the  alleged  fact  that 
Prather  left  thl.s  large  estate  and  was  not  In- 
solvent at  the  times  In  question  was  the  will 
of  Julia  P.  A.  Prather,  copy  of  which  is  here- 
inbefore set  out. 

The  dt»tPrmination  of  the  questions  involv- 
ed depend  largely,  indeed  almost  wholly,  npon 
the  Interpretotion  of  this  will.  The  conten- 
tion of  the  appfllnnt  is  that  by  virtue  of  its 
terms  and  provisions  Thomas  Prather  acquis 
ed  title  In  fee  simple  absolute  to  the  entire 
estate  of  his  deceased  wife,  while  respond- 
ent Insists  that  he  toolt  a  life  estate  therein 
without  restriction  as  to  his  use  of  the  same. 

[1.2]  "A  will  Is  to  be  construed  according 
to  the  intention  of  the  testator"  (Civ.  Code. 
J'l.SlT).  and  that  "Intention  is  to  be  ascertain- 
ed from  the  words  of  the  will,  taking  Into 
view  the  circumstances  under  which  it  was 
made"  (Civ.  Code,  i  1318).  which  words,  in 
the  absence  of  a  clear  intention  to  use  them 
otherwise,  "are  to  be  taken  In  their  ordinary 
and  grammatical  sense"  (Civ.  Code,  i  1324). 
Unless  irreconcilable,  "all  the  parts  of  a  will 
are  to  be  construed  In  relation  to  each  other, 
and  so  as  If  possible  to  form  one  consistent 
whole."    OiT.  Code,  {  1321.    Applying  these 


rules,  and  having  In  mind  that  "a  clear  and 
distinct  devise  or  bequest  cannot  be  affected 
♦  •  *  by  any  other  words  not  equally 
clear  and  distinct"  (Civ.  Code,  |  l.')2'J).  we 
find  no  difficulty  in  arriving  at  the  inten- 
tion of  Julia  P.  A.  Prather  as  expressed  in 
her  will.  In  disposing  of  her  pix)perty  she 
recognized  her  husband  as  being  Hrst  enti- 
tled to  consideration,  but  in  providing  for 
him  she  gave  expression  to  the  thought  of 
her  nieces,  particularly  the  one  who  bore  her 
name,  Julia.  While  the  first  dispositive 
clause  of  the  will,  namely,  "1  give  all  the 
property  of  which  I  die  possessed  to  my  bus- 
band  Thomas  Prather,  ♦  •  •"  is  clear 
and,  taken  alone,  admits  of  no  construction 
other  than  that  an  absolute  disposal  of  her 
estate  to  him  was  intended,  the  second  dis- 
positive clause,  to  wit,  "Upon  the  death  oC 
my  husband  the  said  Thomas  Prather  one- 
half  of  the  unexpended  portion  of  my  estate 
bequeathed  to  my  husband  to  t>e  given  to  my 
niece  Julia  Adams,  *  •  •  the  other  one- 
half  to  be  given  to  the  snrvtring  daughters 
of  my  brother  Edson  F.  Adams  in  equal 
shares."  is  equally  clear  and  distinct.  Es- 
tate of  Tooley.  170  Cal.  164,  14»  Pac.  574, 
Ann.  Cas.  1917B,  516.  Hence,  unless  irrecon- 
cllable  with  the  first  clause,  it  should  be  con- 
strued in  nelation  therewith.  Read  in  con- 
nection with  the  first  clause.  It  is  clear  that 
in  using  the  words  "unexpended  portion  of 
my  estate,"  she  had  reference  to  that  portion 
of  her  estate  which  should  remain  unronsum- 
ed  by  her  husband  at  his  death,  and  this  part 
of  her  estate  so  remaining  was,  by  the  terms 
of  the  will,  addressed,  not  to  her  husband 
aa  legatee,  but  to  the  executor  of  her  will, 
"lo  be  given"  in -the  mnnnen  provided  by  law 
to  her  nieces.  Thus  addressed  to  the  execu- 
tor  the  words  were  not  precatory  in  charac- 
ter, but  are  words  of  command.  Estate  of 
Marti.  1.12  Cal.  666.  61  Pac.  964.  64  Pac  1071. 
The  second  clause  cnnnot  be  construed  as  the 
expression  of  a  wish  or  recommendation  of 
Julia  as  to  the  husband's  disposition  of  the 
unexpended  portion  of  the  estate,  since  she 
herself  makes  it  the  subject  of  a  legacy  to 
her  nieces.  Hep  intention  wns  to  limit  the 
estate  glyen  the  husband  to  such  part  thereof 
only  as  be  might  in  his  lifetime  expend,  con- 
sume, or  make  use  of,  without  in  any  manner 
restricting  him  in  the  control  and  disposition 
thereof  for  such  uses.  Subject  to  such  con- 
trol and  disposal  for  his  use  and  consumption 
to  Its  complete  exhaustion,  it  was  Julia's  es- 
tate, and,  after  such  cnrving  therefrom  as 
the  husband  might  make  for  his  use  and  con- 
sumption, the  portion,  if  any,  remaining  at 
his  death,  and  designated  by  Julia  as  "the 
unexpended  portion  of  my  estate,"  she  made 
the  subject  of  testamentary  disposition,  di- 
recting it  "to  be  given,"  not  by  her  husband, 
who,  as  we  have  seen,  had  no  interest  there- 
in, bat  by  her  executor  and  the  law  to  the 
nieces  mentioned.  The  meaning  of  the  sec- 
ond clause  of  the  will,  when  viewed  In  oon- 
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nection  witb  the  first,  In  onr  opinion  is  as 
clear  and  distinct  as  any  other  part  of  the 
will,  and,  thus  construed  in  relation  to  the 
first  effect  is  giren  to  both,  and  the  Inten- 
tion of  the  testatrix  made  clear. 

Not  only  Is  this  construction  of  the  will 
justified  by  statutory  rules  of  Interpretation, 
but  like  interpretations  of  like  provisions 
of  wills  have  been  frequently  made  by  the 
courts.  Thus  In  the  case  of  In  re  Dickin- 
son's Estate,  209  Pa.  50,  58  Atl.  120,  the  lan- 
guage of  the  will  was  as  follows: 

"All  the  rest,  residue,  and  remainder  of  my 
estate,  real,  personal  and  mixed,  and  wherever 
■ituntfd.  I  Kive,  devise,  and  bequeath  unto  my 
beloved  husband,  Henry  B.  Dickinson,  his  heirs 
and  asaifnis.  *  *  *  And  should  my  husband 
not  expend  the  whole  of  my  estate,  then  it  is 
my  desire  at  his  death  to  Kive  so  much  of  it  as 
remains  to  my  sister,  Annie  Ulrich,  and  my 
two  brothers,  Algernon  J.  Martin,  and  Jolin 
J.  Martin." 

In  construing  this  language,  the  court 
said: 

"The  concluding  sentence  expresses  the  de- 
sire of  the  testatrix  to  give  the  whole  of  her 
estate,  nnt  expended  by  her  busbnnd,  to  hrr 
Bister  and  brothers.  It  is  her  wish  to  thus 
give  her  estate.  It  is  not  her  desire  or  wish  or 
recommendation  that  her  husband  shall  give 
the  unexpended  estate  to  tliem.  The  estate  is 
not  committed  to  him  with  expressions  of  de- 
sire as  to  how  he  dispone  of  it.  The  testatrix 
makes  the  disposition  herself.  She  gives  him 
the  estate.  This  carries  with  it  the  power  to 
convert,  sell,  convey,  assign,  and  transfer.  He 
could  have  expended  the  whole  of  It.  for  there 
is  no  limitation,  restraint,  or  condition  attach- 
ed to  the  bequest.  But  if  be  did  not  consume 
or  expend  it,  then  what  remained  at  his  death 
she  gave  to  others.  This  is  the  reasonable  inter- 
pretation of  the  will.  He  did  not  consume  the 
whole.  What  remains,  therefore,  is  her  estate, 
and  passes  by  her  will  to  the  legatees." 

The  language  quoted  is  peculiarly  appli- 
cable here.  In  the  Estate  of  Tooley,  170 
Cal.  IW.  149  Pac.  574,  Ann.  Cas,  1917B,  516, 
the  wording  of  the  will  considered  was  as 
follows : 

"I  give  all  my  property  at  my  death  to  my 
daughter  Logan  Mattie  Tooley.  If  at  her  death 
she  has  neither  husband  or  children  I  desire 
any  property  that  may  be  left  divided  equally 
among  my  sisters  and  brother." 

In  construing  the  will  this  conrt,  speaking 
through  Mr.  Justice  Shaw,  held  that  the 
words  of  disposition  contained  In  the  second 
clause  were  equally  clear  and  distinct  as 
those  of  the  first,  and  that  upon  the  death  of 
the  daughter.  Logan  Mattie  Tooley,  leaving 
neither  husband  nor  children,  the  property 
of  the  estate  passed  to  the  sisters  and  broth- 
er of  the  testatrix,  and  hence  was  not  sub- 
ject to  testamentary  disposition  by  Logan 
Mattie  Tooley.  The  words  "unexpended  por- 
tion of  my  estate  to  be  given"  used  in  the  will 
now  under  consideration  are  certainly  more 
apt  and  appropriate  as  dlsposltory  words 
than  those  "I  desire,"  used  In  the  Tooley 
will. 

In  Johnson  y.  Johnson,  61  Ohio  St.  446, 
88  N.  E.  61.  the  will  under  consideration 
gave  all  property  of  the  testator  to  his  wife, 


will  full  power  to  dispose  of  the  same,  which 
clause,  considered  alone,  concededly  vested 
her  with  absolute  title.  The  will,  however, 
contained  a  clause  to  the  effect  that  if  at 
the  time  of  the  wife's  decease  any  of  the 
property  should  remain  unconsumed,  it 
should  be  equally  divided  between  the  testa- 
tor's brothers  and  sisters.  In  construing  the 
will  the  court  said: 

"The  plain  intention  of  the  testator  as  shown 
by  the  whole  will  is  that  the  property  is  given 
to  the  widow  to  be  by  her  used  and  consumed, 
and  that,  while  so  using  and  consuming  the 
same,  she  is  empowered  to  bargain,  sell,  convey, 
exchange,  or  dispose  of  the  same  as  she  may 
think  proper,  limited,  however,  in  the  exercise 
of  such  power,  to.  the  purpose  for  which  the 
property  is  given  to  her;  that  is,  for  her  con- 
sumption. The  devise  over  to  his  brothers  and 
sisters  and  their  children  is  nf  itself  enough  to 
show  that  the  testator  intended,  that  his  widow 
should  use  and  consume  the  property  only  dur- 
ing her  lifetime,  and  that  he  did  not  intend  to 
empower  her  to  dispose  of  the  fee  by  gift  during 
her  life,  nor  by  will  at  her  death,  "This  is  clear- 
ly the  intention  of  the  testator,  when  effect  is 
given  to  the  whole  will,  and  the  intention  should 
always  govern." 

The  intention  of  Julia  P.  A.  Prather  as 
expressed  in  her  will  was  to  give  her  estate 
to  her  husband  for  his  unrestricted  use  and 
consumption  during  the  term  of  his  natural 
life,  with  power  to  control,  manage,  exchange, 
sell,  and  dispose  of  the  same,  limited,  how- 
ever, in  the  exercise  of  such  power  to  the 
purpose  for  which  the  property  was  given 
him,  viz.  his  use.  and  consumption  thereof. 
While  as  to  the  property,  persons  dealing 
with  him  in  good  faith  would  be  entitled  to 
protection  as  fully  and  to  like  extent  as 
though  he  were  absolute  owner  in  fee  there- 
of, he  could  not,  as  of  right  in  his  lifetime, 
give  It  away  or  make  It  the  subject  of  testa- 
mentary disposition  at  his  death.  Hardy  v. 
Mayhew,  158  Cal.  95,  110  Pac.  113,  1.39  Am. 
St.  Bep.  73,  and  cases  there  cited.  And  here- 
in lies  the  distinction  between  the  ca.se  at 
bar  and  those  cited  by  appellant,  wherein 
the  first  taker  is  vested  with  the  absolute 
jus  dlsponendi.  It  follows  that  Thomas 
Prnther's  estate  has  no  Interest  in  the  unad- 
ministered  estate  of  Julia  P.  A.  Prather,  de- 
ceased, without  which  the  former's  estate  Is 
concededly  Insolvent. 

rsi  This  Insolvency,  in  part  at  least,  is 
due  to  the  gifts  of  the  property  here  involved 
made  to  the  defendant  Samuel  Prather  dur- 
ing the  last  illness  of  the  deceased.  "A  gift 
made  during  the  last  Illness  of  the  giver 
*  •  •  is  presumed  to  be  a  gift  in  view  of 
death."  Civ.  Code,  {  ll.")©.  Section  1153  of 
the  Civil  Code  declares  that  "a  gift  in  view 
of  death  must  be  treated  as  a  legacv,  so  far 
as  relates  only  to  the  creditors  of  the  giver," 
Hence  the  property  so  transferred  by  Thomas 
Prather  during  his  last  illness  must,  as  to 
the  creditors,  since  there  exists  a  deficiency 
of  assets  with  which  to  meet  their  demands, 
be  deemed  the  subject  of  testamentary  be- 
quest, and  as  such  is  therefore,  as  provided 
in  section  1663,  Code  of  Clrll  Procedure,  Ua- 
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ble  for  tbe  debts  and  obligations  of  the  de- 
ceased. 

[4]  Assutning  that,  ander  the  will  of  bis 
wife,  Thomas  Prather  obtained  a  life  estate 
only,  coupled  with  the  powers  hereinbefore 
mentioned,  appellant  Insists  that  at  tbe  time 
of  making  the  gifts  he  could,  in  the  exercise 
of  such  powers,  have  used  the  property  of 
the  estate  and  proceeds  of  the  sale  thereof 
for  the  purpose  of  paying  his  debts.  Conced- 
ing this  to  I>e  true,  it  is  answered  by  the 
fact  that  he  did  not  exercise  such  power 
which  he  alone  could  exercise,  but  during 
the  latter  days  of  his  illness,  lasting  less 
tlian  three  weeks,  conscious  as  he  must  have 
been  of  his  early  demise,  charged  with  knowl- 
edge that  tbe  interest  in  his  wife's  estate, 
from  which  during  his  lifetime  he  was  em- 
powered voluntarily  to  pay  his  debts,  would 
terminate  upon  bis  death,  and  knowing  that. 
In  the  absence  of  such  voluntary  payment, 
his  creditors,  who  under  the  circumstances 
were  powerless  to  enforce  their  demands  by 
process  of  law,  must  look  to  his  estate  for 
payment,  be  gave  away  tbe  sole  and  only 
property  possessed  by  him  which  at  his  death 
could  be  subjected  to  tbe  payment  of  his 
J&Tge  indebtedness,  and  which  but  for  such 
acts  would  have  been  appropriated  to  such 
purpose.  A  man  controlling  property  out  of 
which  he  may  voluntarily  pay  his  debts,  if 
he  will,  but  which  for  any  reason  cannot  be 
reached  by  process  of  law,  and  thus  without 
his  consent  subjected  to  such  payment,  is 
nevertheless  Insolvent.  Eddy  ▼.  Baldwin, 
82  Mo.  369;  Schwabacber  v.  Kane,  13  Mo. 
App.  126.  The  property  of  Prather's  deceas- 
ed wife  was  so  situated  tbat,  conceding  he 
might  voluntarily  have  used  it  to  pay  his 
debts,  the  circumstances  were  such  that  it 
could  not,  by  legal  process,  be  reached  after 
his  death  by  his  creditors  who,  as  we  have 
seen,  were  dependent  for  payment  upon  an 
act,  the  perfonnance  of  which  he  withheld. 
The  effect  of  his  acts,  under  tbe  clrfumstanc- 
es  shown,  was.  as  found  by  the  court,  to 
create  a  condition  of  Insolvency  as  to  his 
creditors,  and  ample  evidence  exists  for  the 
finding  that  the  gifts  were  made  In  contem- 
plation of  tbe  insolvency  of  his  estate  and 
with  the  intent  and  purpose  of  defrauding 
his  creditors.  Section  3439,  Civil  Oode,  pro- 
vides that : 

"Every  transfer  of  property  •  •  •  with 
iiitent  to  dela.v  or  dcfraitd  any  croditor  •  •  * 
of  his  demands,  is  void  ngainst  all  creditors  of 
the  debtor  •  •  ♦  and  against  any  person  up- 
on wliom  the  estate  of  the  debtor  devolves  in 
trust  for  the  benefit  of  others  than  the  debtor." 

[51  In  Julia's  will  she  described  the  proper- 
ty devised  and  bequeathed  to  her  nieces  as 
the  "unexpended  portion"  of  the  estate  re- 
maining at  the  death  of  her  husband.  Appel- 
lant insists  that  the  contraction  of  obliga- 
tions to  pay  money,  such  as  the  incurrence 
of  an  indebteduess,  in  itself  amounts  to  an 
expenditure,  and  tbat  in  accordance  there- 
wltb,  ootwltbstandlng  Prather  received  but  a 


life  estate  in  that  of  Julia,  there  must  be  de- 
ducted from  the  portion  thereof  remaining  at 
his  death  sufficient  property  to  meet  all  his 
outstanding  Indebtedness.  This  argument, 
while  ingenious,  denies  to  the  word  "unex- 
pended" its  proper  signiflcatlou  and  meaning, 
thus  violating  section  1324  of  the  Ci\il  Code, 
which  provides  tliat  in  the  absence  of  a 
clear  Intention  to  use  them  otherwise,  "words 
•  *  •  are  to  be  taken  In  their  ordinary 
and  grammatical  sense."  Tbe  word  "ex- 
pended" Is  defined:  "to  pay  out,  or  lay  out. 
use  up,  disburse."  It  is  synonymous  with 
"consume,"  and  It  cannot  be  said  tbat  one 
has  paid  out,  spent,  disbursed,  or  consumed 
that  which  remains  unappropriated  in  his 
possession  and  control.  The  part  of  tbe 
estate  which  during  his  lifetime  he  had  not 
disbursed  and  paid  out  in  tbe  liquidation  of 
his  debts  constituted  the  "unexpended  por- 
tion" of  Julia's  estate  which,  under  the  view 
hereinbefore  expressed,  was  devised  and  be- 
queathed to  the  nieces. 

[6]  Notwithstanding  the  fact  that  the  ques- 
tion at  issue  depended  for  Its  determination 
upon  the  construction  of  Julia's  will,  offered 
by  defendant  as  the  sole  evidence  in  sup- 
port of  his  affirmative  allegation  that  at  the 
time  deceased  made  the  gifts  he  was  not  in- 
solvent, but  owned  and  left  at  his  death  prop- 
erty of  the  value  of  $600,000,  appellant  in- 
sists that  the  trial  court  was  without  juris- 
diction to  construe  the  wilL  In  other  words, 
he  is  In  the  anomalous  position  of  predicat- 
ing error  upon  his  own  action  In  asking  the 
court  to  construe  the  wilL  However  this 
may  be,  and  conceding  ttiat  a  court  of  equity 
will  not  entertain  a  suit,  the  sole  or  chief  pur- 
pose of  which  is  to  obtain  the  construction  of 
a  will,  jurisdiction  so  to  do  being  vested  in 
the  probate  court,  it  is  nevertheless' true  that 
a  court  of  equity  is,  when  necessary  to  the 
determination  of  a  question  properly  before 
the  court,  vested  with  jurisdiction  to  con- 
strue a  will  as  incidental  to  the  equitable  re- 
lief sought.  40  Cyc.  18.J9 ;  Pingrey  v.  Rulon. 
LMO  111.  109.  92  N.  E.  597 ;  Bvlus  v.  Cawtliou. 
132  Ala.  184,  31  South.  442 ;  Rowley  v.  Row- 
ley, 143  Wis.  325,  127  N.  W.  1003 ;  Martin  v. 
Martin,  52  W.  Va.  .SSI,  44  S.  E.  2<M.  In  tlie 
Instant  case  the  subject  of  litigation  was  the 
validity  of  tlie  gifts  which  were  made  by 
Thomas  Prather,  the  solution  of  which  ques- 
tion depended  upon  whether  or  not.  In  the 
making  thereof,  he  Imiioverlsbed  his  estate 
to  an  extent  that  rendered  It  insolvent, 
which  in  turn,  by  reason  of  tlie  Issue  tender- 
ed by  the  answer,  and  as  incidental  to  tlie 
main  question,  depended  upon  the  interpreta- 
tion of  the  will.  To  the  extent  necessary  in 
determining  the  rights  of  the  parties  tbe 
court  was  authorised  to  construe  the  will. 
Such  interpretation,  however,  is  of  value 
only  in  so  far  as  determinative  of  the  rlglits 
of  the  parties  in  this  cuse.  It  canuot  be 
deemed  as  ousting  the  jurisdiction  of  the  pro- 
bate court  which,  save  in  so  far  as  the  deci- 
sion Is  advisory,  is  left  untranuneled  in  the 
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exercise  of  Its  power  to  construe  the  will  and 
Jlstrlbute  the  property  in  accordance  there- 
with. 

Since  the  creditors  of  Thomas  Prather  are 
not  seeking  to  subject  the  property  in  the 
estate  of  his  deceased  wife  to  the  payment  of 
their  claims,  we  are  unable  to  perceive  any 
force  in  appellant's  contention  that  they 
should,  before  extending  him  credit,  have  in- 
formed themselves  of  the  condition  of  his  ti- 
tle thereto.  For  aught  that  appears  to  the 
contrary,  they  did.  But,  assuming  they  did 
not,  their  rights  asserted  in  this  action  are 
unaffected  by  such  fact 

That  the  Judgment  is  against  the  interest 
of  the  creditors  Is  no  concern  of  the  appel- 
lant Sutllce  it  to  say  that  they  are  not  here 
complaining. 

[7]  The  contention  that  the  action  is  pre- 
mature for  the  reason  that  plaintiff  had  not 
obtained  from  the  probate  court  an  order  of 
sale  of  property  is  without  merit.  The  exist- 
ence of  debts  in  the  sum  of  upwards  of  $234,- 
000  was  stipulated  by  defendant,  and  the  evi- 
dence conclusively  established  the  fact  that 
the  assets,  aside  from  (or  for  that  matter 
with)  the  gifts  to  the  defendant,  are  insuffi- 
cient to  pay  them.  These  facts  warranted 
the  executor  in  instituting  the  action.  Sec- 
Uons  1589,  1590,  1591,  Code  Civ.  Proc. ;  Field 
V.  Andrada,  106  Cal.  107,  89  Pac.  323.  More- 
over, not  only  by  virtue  of  the  law,  but  as 
provided  In  the  judgment  rendered,  the  execu- 
tor can  only  sell  such  part  of  the  property  as 
may  be  necessary  to  pay  the  debts  upon  ob- 
taining an  order  so  to  do  from  the  probate 
court,  and  the  surplus  of  any  funds  derived 
from  Bodi  sale  must  be  returned  to  the  de- 
fendant 

To  answer  in  detail  the  numerous  points 
with  which  appellant's  argument  is  punctuat- 
ed would.  In  view  of  wliat  has  been  said, 
serve  no  purpose,  and  unnecessarily  prolong 
the  discussion.  In  a  general  way  they  are 
sufficiently  covered  in  the  consideration  giv- 
en to  what  we  deem  matters  determinative 
of  the  appeal. 

The  judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  0.  J. ;  SHAW, 
J.;  SLOSS,  J.;  HEJNSHAW,  J.;  MEL- 
VIN,  J. 

an  c>i.  24) 

PACIFIC  COAST  CASUALTY  CO.  v.  IN- 
DUSTRIAL ACC.  COMMISSION. 
(S.  r.  8112.) 

(Supreme  Court  of  California.    Aug.  30,  1917.) 

1.   IRSUBANCB  «=s>435— iNDEMNmr  INSURANCK 

—Right    to   Rkcovbb— Pouct— Constbuc- 

TION. 

An  employer's  accident  indemnity  policy  cov- 
ering miners,  hoistmen,  surface  tram  men,  time- 
keeper, and  roustabout,  millmen,  blacksmith  and 
helper,  and  cook  and  waiter,  does  not  cover  the 
mine  superintendent  though  he  was  killed  while 
actually  doing  manual  labor. 


2.  iNstTRANCE  «=>141(4)  — Indemnity  Insub- 
ANCE— Right  to  Becoveb— Waiveb  of  Con- 

.  OITION. 

Where  an  employer's  indemnity  policy  pro- 
vided that  no  erasure  or  cbange  shouW  be  valid 
unless  indorsed  by  certain  officers,  and  an  era- 
sure on  the  policy  accepted  by  insured  was  not 
SO  indorsed,  if  insurer  stands  on  the  policy,  in- 
sured cannot  question  validity  of  contract  ac- 
cepted by  it 

3.  Stipulations   <@=»14(9)  —  Constkuction — 
Documentabt  Evidence. 

Where  the  parties  stipulated  that  an  in- 
strument offered  was  a  true  copy  of  the  policy, 
the  stipulation  must  be  taken  to  refer  to  the 
copy  as  it  read  <hi  its  face,  and  therefore  to 
contemplate  an  erasure  actually  appearing 
therein. 

In  Bank.  Certiorari  by  the  Pacific  Coast 
Casualty  Company,  to  review  an  award  of 
the  Industrial  Accident  Coiuniisslon  of  work- 
men's compensation  In  favor  of  Wllilam  An- 
gus, against  petitioner  and  the  White  Gulch 
Mining  Company.  Award  annulled  as  to  pe- 
titioner. 

T.  T.  O.  Gregory  and  D.  Hadseil,  both  of 
San  Francisco,  and  Jos.  G.  Sweet  of  Berke- 
ley, •  for  petitioner.  Christopher  M.  Brad- 
ley, of  San  Francisco  (Warren  H.  Pillsbury, 
of  Oakland,  of  counsel),  for  respondent 

SLOSS,  J.  Certiorari  to  review  an  award 
of  the  Accident  Commission.  William  An- 
gus was  president  of  White  Gulch  Mining 
Company.  While  acting  as  superintendent 
of  its  mine  he  entered  the  mine  and  met  bis 
death  through  asphyxiation.  Application 
for  compensation  was  made  by  his  widow, 
Padflc  Coast  Casualty  Company,  as  insur- 
ance carrier,  being  joined  with  the  mining 
company.  The  commission  made  an  award 
against  both  defendants.  The  petition  for 
review  waa  presented  by  the  Casualty  Com- 
pany alone.  In  addition  to  other  points, 
the  petitioner  contends  that  Angus,  if  shown 
to  be  in  the  employ  of  the  mining  company, 
was  not  within  the  class  of  employ^  whose 
injuries  were  covered  by  the  policy  of  in- 
surance issued  by  It.  If  this  position  be 
well  taken,  the  award  against  the  Casualty 
Company  cannot  of  course,  stand. 

[1]  At  the  hearing  before  the  commission 
it  was  stipulated  between  all  the  parties  to 
the  proceeding  that  the  mining  company 
had  "a  workmen's  compensation  policy  with 
the  Padflc  Coast  Casualty  Company  cover- 
ing the  employ^  operating  in  its  mining 
properties  at  Coulterville  covering  miners, 
hoistmen,  surface  tram  men,  timekeeper, 
and  roustabout,  millmen,  blacksmith  and 
helper,  and  cook  and  waiter."  The  commis- 
sion's award  is  based  upon  a  finding  that  An- 
gus was  killed  while  in  the  employment  of 
the  mining  company  as  a  mine  superintend- 
ent It  seems  perfectly  clear  that  the  occupa- 
tion of  a  mine  superintendent  is  not  included 
within  any  of  the  emplo.vments  specifically 
designated  in  the  stipulation.  The  respond- 
ents do  not,  indeed,  dispute  this.     But  it  is 
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argued  that  the  policy  Itself,  a  copy  of 
which  is  attached  to  the  return,  was  Intend- 
ed  to  have  a  broader  scope,  and  to  cover  the 
superintendent,  as  .well  as  the  miners  per- 
forming manual  labor  In  the  mine.  It  is 
questionable  whether  the  effect  of  a  stipu- 
lation can  be  altered  by  pointing  to  evi- 
dence which  may  conflict  with  it.  But  waiv- 
ing this  point  we  think  the  policy  itself 
was  clearly  intended  to  cover  only  employes 
engaged  in  the  specified  employments.  The 
opening  clause  of  the  policy  states  that: 

"In  consideration  of  the  estimated  premium 
herein  provided  and  of  the  statementB  set  forth 
in  the  si'heilule  of  statements  appended  hereto 
and  made  a  nart  and  the  basis  hereof  Cii-rein 
called  the  schedule),  which  statemeuts  *  *  * 
the  assured   makes  and   warrants  to  be  true, 

•  •    •    the   Pacific  Coast   Casualty  Company 

•  •  •  does  hereby  agree  (1)  to  assume  all  lia- 
bility of  the  assured  for  the  payment  of  the  med- 
ical, surgical,  and  hospital  _  services  •  •  • 
and  for  the  compensation  required  by  the  Worlt- 
men's  Compensation,  Insurance  and  Safety  Ac^ 
known  as  chapter  176  of  the  Laws  of  1913  of 
the  state  of  California." 

The  respondents  argue  that  by  this  gen- 
eral language  the  insurer  undertook  to  meet 
any  liability  for  which  the  mining  company 
might,  under  the  Workmen's  Compensation 
Act,  become  liable  to  any  of  Its  employes, 
of  whatever  class  or  kind.  But  the  policy, 
like  any  other  contract,  must  be  read  as  a 
whole,  and  as  including  the  "appended"  ap- 
plication, or  "schedule  of  statements,"  ex- 
pressly made  a  "part  aud  the  basis  of  the 
policy.  People's  Ice  Co.  v.  Employers',  etc., 
Corp.,  161  Mass.  122,  36  N.  B.  764;  Carson 
V.  Jersey  City  Ins.  Co.,  43  N.  J.  Law,  800.  39 
Am.  Rep.  584;  Jennings  v.  Chenango  Coun- 
ty Mut.  Ins.  Co..  2  Denlo  (N.  Y.)  75;  Bobbltt 
T.  Insurance  Co.,  66  N.  C.  70,  8  Am.  Rep.  494 ; 
Chrlsmnn  v.  State  Ins.  Co.,  16  Or.  283, 18  Pac. 
466 ;  Phllbrook  v.  New  Bng.  Mut  Plre  Ins. 
Co.,  37  Me.  137.  One  of  the  provisions  of  the 
policy  shows  that  the  premium  is  based  "upon 
the  entire  compensation  earned  during  the 
period  of  this  policy  by  all  employ&s  of  the 
assured  engaRcd  in  the  business  or  occupa- 
tions set  forth  in  the  schedule  and  not  spe- 
dflcolly  excepted."  It  Is  further  provided 
that  if,  at  the  end  of  the  policy  period,  it 
shall  appear  that  such  compensation  exceeds 
the  amount  estimated  at  the  time  of  the  Is- 
suance of  the  policy,  the  assured  shall  pay 
a  further  premium  calculated  on  said  ex- 
cess; while  if  the  actual  compensation  la 
less  than  the  amount  estimated,  the  com- 
pany shall  refund  a  proportional  part  of  the 
premium.  One  of  the  statements  in  the 
schedule  describes,  under  the  head  "The 
kind  of  trade,  business,  profession  or  occu- 


pation (manual  dasslflcatloB),''  the  follow- 
Ing  occupations:  "Miners,  holstman,  sur- 
face tram  men,  timekeeper,  and  roustabout, 
mlilmen,  blacksmith  and  helper,  and  cook 
and  waiter."  There  is  no  other  statement 
indicating  either  the  business  of  the  employ- 
er, or  the  occupations  of  Its  workmen. 

It  Is  apparent,  therefore,  that  the  premi- 
um for  which  the  Casualty  Company  under- 
took to  Insure  the  mining  company  was 
based  upon  the  pay  received  by  the  specified 
employes.  The  fair  construction  of  the  pol- 
icy is  that  which  the  parties  adopted  when 
they  made  their  stipulation  of  facts,  namely, 
that  the  Insurance  was  designed  to  cover 
employes  of  the  designated  classes,  they  be- 
ing the  ones  whose  compensation  furnished 
the  measure  of  the  premium,  in  considera- 
tion of  which  the  Casualty  Company  assum- 
ed the  risk. 

[2,  3]  The  copy  of  the  policy,  as  it  appears 
in  the  return,  ^ows  a  certain  statement  In 
the  "schedule"  to  have  been  stricken  out  by 
the  running  of  lines  through  it  This  state- 
ment, if  permitted  to  stand,  would  make  the 
tH>licy  cover  superintendents.  The  respond- 
ents argue  that  the  cancellation  must  be 
disregarded  under  a  clause  In  the  policy  pro- 
viding that  "no  erasure  or  change  appear- 
ing on  this  policy  as  originally  printed,  and 
no  dtange  or  waiver  of  any  of  Its  terms" 
shall  be  valid  unless  set  forth  In  an  Indorse- 
ment signed  by  certain  designated  officera  of 
the  company.  This  clause  was  manifestly 
Intended  for  the  protection  of  the  insurer 
against  unauthorized  acts  of  its  agents.  If 
the  Casualty  Company  is  willing  to  stand 
on  the  policy  as  issued  to  the  insured,  tlie 
latter  is  in  no  position  to  question  the  bind- 
ing force  of  the  contract  accepted  by  it. 
Furthermore,  the  original  policy  was  not 
introduced  in  evidence,  and  there  was  pre- 
sented to  the  commission  no  question  of 
the  form  in  which  It  was  written.  The 
Casualty  Company  presented  a  copy,  and  It 
was  stipulated  that  this  was  a  "true  and 
correct  copy"  of  the  policy  issued  and  in 
force.  The  stipulation  must  be  taken  to 
refer  to  the  copy  as  It  read  on  its  face,  i.  e, 
with  the  statement  in  question  eliminated. 

The  award  against  the  Casualty  Company 
was  therefore  not  Justified.  This  conclusloa 
does  not,  however,  affect  the  position  of  the 
White  Gulch  Mining  Company,  which  baa 
not  attacked  the  award  against  it.  The 
award  Is  annulled  In  so  for  as  it  is  direct- 
ed against  Pacillc  Coast  Casualty  Company. 

We  concur:  ANOELLOTTI,  O.  J. ;  SHAW, 
J.;    HENSHAW,  J.;   LAWLOR,  J. 
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TRANSCONTINENTAL  TELEGRAPH  CO. 

▼.  M^XLAN  et  al..  State  Board  of  GontroL 

(Civ.  2109.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Jul;  30,  1917.    Rehearing  Denied 
by  Supreme  Court  Sept  27,  1917.) 

1.  Taxation  «=»155  —  Occupation  Taxes  — 

TSLEOBAPHa  AND  TEUIPUONEa  —  Oferatitb 

Companies. 
Lnder  Const,  art  13,  S  14,  as  amended  No- 
Teml>er  8, 1910,  providing  that  taxes  of  telegraph 
companie*  shall  be  exclusively  for  state  pur- 
poses and  be  placed  upon  the  gross  receipts  from 
operation  of  the  companies,  and  shall  be  in  lieu 
of  all  other  taxes  upon  the  property  enumerat- 
ed, and  the  Corporation  E'ranchise  Act  (St  1911, 
p.  530),  a  paper  corporation,  not  rendering  serv- 
ice to  the  public,  is  not  wiUiin  the  law,  and  its 
property  is  uonoperative,  and  subject  to  all  of 
the  taxes  that  may  be  imposed  upon  nonopera- 
tive  property,  as  vrell  as  any  state  license  charge 
exacted  by  the  Legislature. 

2.  Taxation  «=s165  —  Occdpation  Taxes  — 
Tklbubafus  and  Telephones  —  Opebativk 
compa.mes. 

The  provision  of  Corporation  Franchise  Act, 
I  8,  subsecs.  2,  3,  that  property  owned  by  a 
telegraph  company  constructing,  but  not  operat- 
ing, shall  be  deemed  nonopenitive  property,  and 
subject  to  assessmeut,  dues  nut  by  mentioning 
the  kinds  of  taxes  to  which  such  property  is  sub- 
ject preclude  the  assessment  thereof  for  other 
purposes,  in  view  of  Const,  art.  13,  f  1,  providing 
that  all  property  sliall  be  taxed  in  proportion  to 
its  value. 

Appeal  trom  Superior  Court,  City  and 
County  of  San  Frandsco;  Geo.  C.  Crothers, 
Judge. 

Application  by  the  Transcontinental  Tele- 
graph Company  against  John  F.  Neylan  and 
others.  Individually  and  as  members  of  the 
State  Board  of  Control.  From  a  Judgment 
on  demurrer  sustained  to  tlie  application  for 
a  writ  of  mandate,  the  plaintiff  appeals.  Af- 
firmed. 

Willard  P.  Smitb  and  B.  B.  Blake,  both 
of  San  Francisco,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  John  T.  Nourse,  of  San  Fran- 
dsco, for  respondents. 

PER  CURIAM.  Tills  is  an  appeal  from 
a  judgment  of  the  superior  coyrt,  rendered 
upon  demurrer  sustained  to  an  application 
by  the  plaintiff  for  a  writ  of  mandate,  to 
compel  the  defendants,  constituting  the  state 
board  of  control,  to  allow  a  claim  against 
the  state  for  the  return  to  it  of  certain  li- 
cense taxes,  pursuant  to,  chapter  278  of  the 
Statutes  of  1915,  providing  for  the  repay- 
ment of  license  taxes  erroneously  collected. 

The  license  taxes  paid  by  plaintiff  and 
sought  to  be  recovered  were  paid  in  and  for 
the  years  ending  June  30,  1912,  June  30, 
1913,  and  June  30,  1914.  Plaintiff  paid  the 
corporation  license  taxes  for  each  of  the 
above  periods,  and  during  the  same  period 
filed  with  the  state  board  of  equalization  re- 
ports, as  required  by  the  so-called  Corpora- 
tion Franchise  Act  of  April.  1911.  Acting 
under  such  reports,  the  board  of  equailza- 


tion  fixed  the  value  of  plaintiff's  franchise, 
and  plaintiff  paid  the  franchise  tax  for  that, 
period  as  so  fixed.  Such  tax  was  fixed  up- 
on the  value  of  the  franchise,  and  not  upon 
the  gross  receipts  of  plaintiff,  as  it  appears 
that  plaintiff  was  not  during  any  of  said  pe- 
riods operating  any  telegraph  Hues,  and  that 
it  showed  no  gross  receipts  for  any  of  those 
periods. 

In  the  year  1905  the  Legislature  of  the 
state  enacted  a  law,  which  was  Icnown  as  the 
Corporation  State  License  Tax  Act  of  that 
year,  and  which  fixed  an  annual  license  tax 
upon  every  corporation,  domestic  or  foreign, 
doing  business  in  this  state;  the  amount  of 
such  license  tax  t>elng  based  upon  the  capi- 
tal stock  of  the  corporation.  This  act,  in  its 
relation  to  foreign  corporations  engaged  in 
interstate  commerce,  was  held  to  be  uncon- 
stitutional and  void  In  the  case  of  Mulford 
Co.  T.  Curry,  163  Cal.  276,  126  Pa&  236. 
Thereafter,  and  before  the  decL<)lon  In  the 
case  of  Pick  &  Co.  v.  Jordan,  reported  In  169 
Cal.  1,  145  Pac.  606,  Ann.  Cas.  1916C,  1237, 
reversing  the  Mulford  decision  and  holding 
the  act  to  be  valid,  the  Legislature,  in  the 
year  1913,  repealed  the  Corporation  State 
License  Act  of  1903,  the  repeal  becoming  ef- 
fective in  June,  1914.  Stats.  1913,  p.  680. 
The  license  taxes,  however,  sought  to  be 
recovered  In  this  proceeding,  were  paid  be- 
fore such  repeal  became  effective.  In  the 
year  1910  a  constitutional  amendment  was 
adopted,  which  worked  a  radical  change  in 
the  system  of  taxation  in  the  state,  and  the 
object  of  which  was  to  separate  state  from 
local  taxation,  and  to  enable  the  state  to  Im- 
pose upon  persons,  firms,  or  corporations  en- 
gaged In  certain  kinds  of  business — such  as 
public  service  corporations  and  insurance, 
banking,  and  trust  companies — the  obligation 
to  pay  certain  taxes  to  be  applied  exclusive- 
ly to  state  purposes;  the  concerns  thus  en- 
gaged and  the  property  employed  In  such 
undertakings  to  be  to  a  greater  or  less  de- 
gree free  from  the  burden  of  local  taxation. 
San  Francisco  v.  Pac.  Tel.  &  TeL  Co.,  166 
Cal.  244,  135  Pac.  971.  The  provisions  of 
this  constitutional  amendment  hearing  on  the 
present  case  are  found  in  section  14  of  ar- 
ticle 13,  as  amended  November  8,  1910, 
which  section,  so  far  as  material  here,  pro- 
vides: 

"Taxes  levied,  assessed  and  eollrcted  as  here- 
inafter provided  upon  railro.ids  •  •  •  tele- 
gi-aph  companies  •  •  •  shall  be  entirply  and 
exclusively  for  state  purposes.  •  •  •  Raid 
tax  shall  be  equal  to  the  percpntages  hereinafter 
fixed  upon  the  pross  receipts  from  operation  of 
such  companies  and  each  thereof  within  this  state. 
•  •  •  The  percentages  above  mentioned  shall 
be  as  follows:  •  •  *  telegraph  and  telephone 
companies,  three  and  one-half  per  cent  •  •  • 
Such  taxes  shall  be  in  lien  of  all  other  taxes  and 
licenses,  state,  connty  and  municipal,  upon  the 
property  above  enumerated  of  such  companies 
except  as  otherwise  in  this  section  provided." 
(Italics  ours.) 
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Acting  under  the  provisions  at  the  fore- 
'golng  section  of  the  Constitution,  the  Legis- 
lature In  1911  adopted  what  is  known  as  the 
Corporation  Franchise  Act  Stats.  1911,  c. 
335.  In  this  act  are  incorporated  provisions 
slrallar  to  those  found  in  the  Constitution 
relating  to  the  method  of  assessment  of  taxes 
for  state  purposes,  and  In  section  8,  subsec- 
tion 1,  subdivision  D  thereof,  the  term  "op- 
erative property,"  as  used  in  the  act,  is  de- 
fined as  including: 

"In  the  case  of  telepraph  and  telephone  com- 
panies doing  business  in  this  state:  The  fran- 
chises, rights  of  way,  poles,  wires,  pipes,  •  •  ♦ 
cables,  switchboards,  telegraph  and  telephone  in- 
struments, batteries,  generators  and  other  elec- 
trical appliances  and  exchange  and  other  build- 
ings used  in  the  telegraph  and  telephone  busi- 
ness, and  so  much  of  the  land  on  which  said 
buildings  are  situate  as  may  be  required  for  the 
convenient  use  and  occupation  of  said  build- 
ings." 

Subsection  2  of  the  same  section  provides 
that: 

"Any  property  of  the  classes  mentioned  in  this 
section  owned  by  a  company  constructing 
•  *  •  telegraph  or  telephone  system  •  •  • 
shall  not  be  considered  operative  property,  and 
shall  be  subject  to  assessment  and  taxation  for 
county,  municipal  and  district  purposes.  The 
property  of  any  company  mentioned  io  this  sec- 
tion shall  be  deemed  to  be  in  operation  as  to 
such  part  of  the  new  road,  lino,  plant,  or  system 
as  may  be  in  use  as  soon  as  it  offers  and  ren- 
ders service  to  the  public  for  compensation: 
Provided,  however,  that  the  state  board  of  equal- 
ization shall  finally  determine  the  fact  of  such 
operation  and  the  liability  of  any  such  company 
to  be  taxed  upon  its  gross  receipts  as  provided 
in  section  2  of  this  act." 

Subsection  3  of  the  same  section  then  pro- 
vides: 

"When  any  property  in  this  state  belonging  to 
a  company  of  the  classes  named  in  this  section 
is  rendering  no  service  to  the  public  in  this 
state,  even  though  it  may  be  rendering  service 
to  the  public  in  some  other  state  or  states, 
such  property  shall  not  be  considered  as  opera- 
tive property,  and  shall  be  subject  to  assessment 
and  taxation  for  county,  mnuicipal,  and  district 
purposes." 

[1]  It  is  the  clear  intention  of  the  constitu- 
tional section  above  quoted  and  of  the  Fran- 
chise Tax  Act  to  Include  within  its  terms  the 
corporations  therein  designated  only  when 
such  corporations  are  rendering  a  service  to 
the  public.  A  corporation  which  Is  merely  a 
paper  corporation,  and  not  rendering  service 
to  the  public,  but  possibly  engaged  in  some 
other  business,  though  It  may  be  organized 
for  the  purpose  of  rendering  public  service. 
Is  not  to  be  deemed  a  corporation  coming 
within  the  terms  of  the  constitutional  sec- 
tion until  It  has  In  fact  become  a  public  serv- 
ice corporation.  It  Is  only  when  such  a  cor- 
poration is  operating  within  this  state,  and 
rendering  public  service  within  this  state, 
because  of  which  operation  and  business  it 
earns  gross  proceeds  upon  which  the  per- 
centage tax  can  be  based,  that  such  a  tax  so 
paid  "Is  in  lieu  of  all  other  taxes  and  li- 
censes, state,  county  and  municipal."     The 


mere  creation  of  such  a  corporation  by  filing 
articles  of  incorporation,  or  a  certificate  of 
such  articles,  in  the  case  of  a  foreign  cor- 
poration, is  not  sufficient  to  bring  such  cor- 
poration within  the  exemptions  found  in  sec- 
tion 14  of  article  13  of  the  Constitution. 

Plalntur  here  alleges  that  it  has  not  paid 
any  tax  upon  its  gross  receipts,  and  that  it 
was  not  oi)erating  any  telegraph  lines  dur- 
ing said  period.  It  is  conceded  that  It  has 
not  engaged  in  any  public  service,  and  until 
it  does  so  engage  all  of  the  property  owned 
by  the  company  la  nonoperative  property,  and 
subject  to  all  of  the  taxes  that  may  be  Im- 
posed upon  nonoperative  property,  as  well  as 
any  state  license  charge  e.xacted  by  lefrtsla- 
tive  enactment  Tliat  a  corporation  organ- 
ized to  engage  in  a  public  service  does  not 
by  the  mere  filing  of  Its  articles,  become  en- 
titled to  be  treated  as  a  public  service  cor- 
poration, is  clearly  decided  In  Del  Mar  Wa- 
ter, etc.,  Co.  V.  Eshleman,  167  Cal.  666,  672, 
140  Pac.  591,  593,  where  our  Supreme  Court 
said: 

"It  is  tme  that  these  provisions  are  broad, 

and  that  the  company  might,  under  its  charter, 
engage  in  business  as  a  public  utility.  The  mere 
chartered  authority  does  not,  howtver,  mark 
the  nature  of  the  operating  corporation,  any 
more  than  the  language  of  a  notice  of  appropria- 
tion binds  the  appropriator  to  furnish  ail  of  the 
territory  mentioned  therein.  Palmer  v.  Railroad 
Commission,  167  Cal.  IK?,  138  Pac.  997.  It  is 
the  naked  authority  to  do  business:  but,  unless 
it  be  pursued  in  a  certain  way,  it  does  not  make 
the  corporation  a  public  utility." 

[2]  It  is  true  that  in  subsections  2  and  3 
of  section  8  of  the  Corporation  Franchise 
Act  it  is  provided  that  property  owned  by  a 
telegraph  or  other  company  mentioned,  con- 
structing but  not  operating  its  system,  and 
property  belonging  to  companies  of  the  class 
mentioned  in  section  8  having  property  with- 
in the  state  rendering  no  public  service  in 
the  state,  but  which  may  be  rendering  a  pub- 
lic service  without  the  limits  of  the  state, 
shall  be  deemed  nonoperative  property,  and 
subject  to  assessment  and  taxation  for 
county,  municipal,  and  district  purposes. 
But  we  tblnlt  it  does  not  follow  that  having 
nieutioned  the  kinds  of  taxes  to  which  such 
property  Is  subject,  the  nonoperative  proper- 
ties of  corporations  of  the  class  under  con- 
sideration here  Is  subject  to  no  other  tax; 
for  the  Constitution  of  this  state  (section  1, 
art.  13),  which,  of -course,  is  supreme,  pro- 
vides that  all  property,  except  as  otherwise 
provided,  not  e.vempt  under  the  laws  of  the 
United  States,  shall  be  taxed  in  proportion 
to  Its  value.  If  we  were  to  accept  as  correct 
the  position  of  plaintifl!,  we  would  be  re- 
quired to  hold  that  corporations  of  the  class- 
es here  under  consideration  would  not  be 
subject  to  pay  any  state  taxes  or  licenses  on 
their  nonoperative  property,  no  matter  how 
much  such  property  might  be  worth. 

The  Judgment  is  affirmed. 
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(34  Cal.  App.  «0) 

SCOTT  ▼.  WOODWOETH  et  al.    (Civ.  1619.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Aug.  1,  1917.     Reheariue  Denied 
by  Supreme  Court    Sept  2T,  1917.) 

1.  Deeds    <3=>38(1)  —  Mobtoaoes    «=s>48(2) — 
Desckiption  of  Property— Sdjtioikncy. 

An  instrument  was  ineffective  as  a  deed  or 
mortgage  vhere  the  property  involved  was  de- 
scribed as  bounded  on  the  north  and  east  by  the 
lands  of  R.  and  B.  avenue,  on  the  east  by  the 
land  of  M.,  and  on  the  south  by  C.  avenue,  and 
containing  5Vt  acres,  without  giving  any  west- 
em  boundary,  and  without  showing  what  par- 
ticular lands  or  portions  of  the  lands  of  the 
different  owners  constituted  the  easterly  bound- 
ary, especially  where  the  land  sought  to  be 
described  was  not  bounded  by  C.  avenue,  but 
waa  bounded  on  the  east  by  C.'s  addition  to  a 
town,  on  the  west  by  the  lands  of  M.,  on  the 
north  by  a  part  of  B.  avenue,  and  by  the  lands 
of  M.,  and  the  lands  of  R.  bounded  it  on  the 
west,  and  not  on  the  north  and  east  as  stated. 

2.  Frauds,  Statute  of  «s>110(1)— Desckip- 
tion or  Property— SuTFiciBNCT. 

To  be  valid  on  its  ffce,  a  deed  most  contain 
■nch  a  description  of  the  real  property  intended 
to  be  conveyed  as  will  enable  It  to  be  readily 
located  by  reference  to  the  description,  and 
while  the  deed  may  be  sufficient,  though  the 
description  by  boundaries  be  ambiguous  or  in- 
definite, if  it  otherwise  provides  means  where- 
by the  description  can  be  made  certain  and  the 
land  identified  and  located,  if  the  description 
is  so  vague  and  uncertain  that  the  property  can- 
not be  identified  and  located,  and  the  writing 
does  not  furnish  the  means  whereby  it  may  be 
made  sufficiently  definite,  the  instrument  is 
void,  as  the  imperfections  cannot  be  supplied 
through  evidence  extrinsic  to  the  writing,  in 
•view  of  the  rule  that  a  conveyance  of  real  prop- 
erty must  be  in  writing. 
8.  QuiBTiNO  Title   «=»10(1)— Necessity   of 

TnxE  in  Plaintiff. 
In  an  action  to  quiet  title,  plaintiff  must 
■how  title  in  himself  to  be  entitled  to  reliel 
4.  QuiETiNO  Title  ®=>10(5)— Sufficiency  of 

Plaintiff's    Title  —  Rights    of    Mort- 

OAGEBS. 

A  mortgagee's  remedy  is  not  by  an  action 
to  quiet  title,  but  by  one  to  foreclose  the  mort- 
gage and  sell  the  property  under  Code  Civ. 
Proc.  I  726,  providing  that  there  can  be  but 
one  action  for  the  recovery  of  any  debt  or  the 
enforcement  of  'any  right  secured  by  action, 
which  action  must  be  in  accordance  with  the 
provisions  of  that  chapter. 

Appeal  from  Superior  Court,  Sonoma  Coun- 
tjr;  Emmet  Scawell,  Judge. 

Suit  by  L.  G.  Scott  against  C.  W.  Wood- 
worth  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

L>.  6.  Scott,  of  Scbastopol,  and  T.  J.  Butts, 
of  Santa  Rosa,  for  appellant.  D.  R.  Gale 
and  J.  R-  Leppo,  both  of  Santa  Rosa,  for  re- 
spondents. 

HART,  J.  It  Is  agreed  by  counsel  for  the 
respecUve  parties  hereto  that  this  Is  an  ac- 
tloa  to  quiet  title.  The  amended  complaint 
Alleges: 

"That  on  or  about  the  3d  day  of  January, 
1908,  plaintiff's  grantors,  Ancust  A.  LueRer, 
sometimes  called  A.  Lueger,  and  Uedwig  Voight- 
lander  n^e  Lueger,  were  the  owners  in  fee  of  all 
that  certain  lot.  piece  and  parcel  of  land  situat- 
ed, lying,  and  being  in  the  township  of  Analy, 
county  of  Sonoma  and  state  of  California,  and 


bounded  and  particularly  described  as  follows, 
to  wit." 

There  follows  a  description  of  certain  land, 
to  which  reference  will  hereafter  in  this  opin- 
ion be  made.    It  is  nest  alleged  that: 

On  said  3d  day  of  January  the  "property  stood 
of  record  in  the  name  of  Ernest  Lueger,  and 
that  on  or  about  said  date  wifhout  the  knowl- 
edge or  consent  of  August  A.  Lueger  or  the  said 
Hedwig  Voightlander,  n6e  Lueger,  the  said  Er- 
nest Lueger  made,  executed,  and  delivered  to  one 
Chris  Mugge  a  .certain  mortgage  upon  all  of 
the  aforesaid  property,  to  secure  the  payment 
to  the  said  Chris  Mupge  of  the  sum  of  $2,000, 
that  after  the  execution  of  the  said  mortgage 
to  the  said  Chris  Mugge  as  aforesaid,  the  said 
Ernest  Lueger  made,  executed,  and  delivered 
to  the  said  August  A.  Lueger  and  Hedwig 
Voightlander,  n£e  Lueger,  a  deed  conveying  all 
his  right,  title,  interest,  and  estate  in  and  to 
said  premises,  which  said  deed  was  dated  on 
the  27th  day  of  June,  1911,  and  that  the  same 
was  recorded  on  the  Ist  day  of  July,  1911,  in 
Book  O  of  Bonds  and  Agreements  of  said  Sono- 
ma County  Records." 

It  to  then  alleged  that,  on  or  about  July  14, 
1913,  "the  said  premises  were  sold  by  virtue 
of  an  execution  Issued  on  a  Judgment  of  fore- 
closoie  of  the  aforesaid  mortgage" ;  that 
defendant  C.  W.  Woodworth  and  O.  L.  Mur- 
phy purchased  said  property  for  the  sum  of 
$2,5(X>;  that  thereafter  said  Woodworth  ac- 
quired all  the  rights  and  title  of  faXA  Mur- 
phy In  and  to  said  premises,  and  holds  the 
certificate  of  purchase,  "which  said  certificate 
has  not  been  satisfied  and  is  undischarged, 
and  the  time  for  a  redemption  of  said  prem- 
ises has  not  yet  expired."  It  is  alleged  that, 
on  or  about  February  14,  1914,  the  said  Au- 
gust A.  Lueger  and  Hedwig  Voightlander 
tendered  said  Woodworth  the  sum  of  §2,885 
and  demanded  of  defendants  "a  proper  and 
lawful  satisfaction  and  discharge  of  said 
mortgage,  and  said  certificate  of  sale  of  said 
premises" ;  thiit  defendants  refused  to  accept 
said  money,  and  did  not  state  "wherein  there 
was  a  defldency  or  error  In  the  amount."  A 
deed  from  August  A.  Lueger  and  Hedwig 
Voightlander  to  plaintiff,  executed  and  de- 
livered before  the  commencement  of  the  ac- 
tion. Is  alleged,  the  rental  value  of  the  prop- 
erty is  stated,  and  the  prayer  is  that  plaintiff 
be  decreed  the  owner  of  said  premises,  for 
damages  for  the  withholding  of  possession, 
etc. 

In  their  answer,  defendants  deny  that,  on 
or  about  the  3d  day  of  January,  IOCS,  Au- 
gust A.  Lueger  and  Hedwig  Voightlander 
were  the  owners  of  said  premises,  but  allege 
that,  since  December  22,  1906,  and  until  July 
18, 1913,  Ernest  Lueger  was  the  owner  and  in 
possession  thereof ;  deny  the  execution  or  de- 
livery l)y  Ernest  Lueger  to  August  A.  Lueger 
and  Hedwig  Voightlander  of  "a  deed,  or  any 
instrument  in  writing,  conveying  to  them"  the 
title  of  said  Ernest  Lueger  to  said  land.  "De- 
fendants allege!  that  on  the  18th  day  of  July, 
1913,  and  while  the  said  Ernest  Lui^ger  was 
So  the  owner  and  in  tho  possession  of  the  said 
lands  and  premises  described  in  said  amended 
complaint,  he  made,  executed,  and  delivered 
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to  defendant  C.  W.  Woodworth  and  O.  L. 
jVIuipby"  a  deed  conveying  all  bis  interest  iu 
said  land;  "and  thereupon  the  said  O.  L>. 
Murphy  and  said  defendant  C.  W.  Wood- 
worth  entered  into  the  jwssesslon  of  the 
same";  that  on  July  21,  1913,  said  Murphy 
<;onveyed  his  ititerest  to  defendant  Wood- 
worth,  who  has  since  been  in  possession  of 
the  premises.     "That  prior  to  October  21, 

1913,  the  said  C.  W.  Woodworth  and  O.  L. 
Murphy  had  no  actual  knowledge  or  notice, 
and  had  no  constructive  notice,  of  any 
grant,  deed,  or  conveyance  by  the  said 
Eh-nest  Lueger,  or  by  any  other  person,  to 
the  said  August  Lueger  and  Hedwlg  Voight- 
lander,  or  to  either  of  them,  of  the  said  lands 
and  premises,  or  of  any  part  thereof,  or  that 
the  said  August  Lueger  or  Hedwlg  Voight- 
lander,  or  either  of  them,  claimed  any  title 
thereto."  It  is  alleged  that  the  time  for  re- 
demption of  said  premises  expired  July  18^ 

1914,  and  that  no  redemption  has  been  made: 
The  tender  and  demand  alleged  in  the  com- 
plaint are  denied,  and  it  is  alleged  that  de- 
fendants, J.  K.  Smith,  as  sheriff,  and  J.  K. 
Smith,  make  no  claim  to  the  premises. 

The  findings  of  the  court  practically  follow 
the  answer,  and  the  Judgment  was  in  favor 
of  defendant  Woodworth,  that,  from  the 
commencement  of  the  action,  he  has  been  the 
owner  in  fee  simple  of  said  premises.  From 
tills  Judgment  plaiulift  appeals. 

The  general  facts  of  the  controversy,  whidi 
are  either  admitted  by  the  pleadings  or  es- 
tablished by  uncontradicted  evidence,  are 
-correctly  stated  as  follows  In  the  brief  of  the 
respondents: 

"In  November,  1906,  Peter  Christensen  wag 
the  owner  of  the  lands  involved,  and  bis  title  is 
the  common  source.  In  November,  1906,  said 
Ohristensen  anil  wife  executed  a  deed  in  due 
form  to  said  Ernest  Lne^er  and  one  Zinkcr- 
nagel.  In  December,  1900,  said  Zinkernaeel 
conveyed  all  of  his  one-half  interest  in  said  lands 
to  said  Ernest  Lueger.  On  January  3,  1908, 
said  Ernest  Larger  and  wife  executed  to  said 
Mugge  the  mortgage  mentioned  in  plaintiff's 
amended  complaint  to  secure  a  promissory  note 
for  $2,000.  This  mortgage  was  later  regularly 
foreclosed  by  action  in  the  superior  court  of 
Sonoma  county,  in  which  the  said  August  A. 
Lueger  and  Hedwig  Voightlander  were  _  made 
parties  defendant.  They  appeared  in  said  ac- 
tion, pleading  that  certain  moneys  were  owing 
by  said  Ernest  Lueger  to.  them  under  the  instru- 
ment of  June  27, 1911,  and  secured  by  the  same, 
later  withdrawing  such  pleadings  and  suffering 
default ;  and  which  foreclosure  action  went  reg- 
nlarly  to  judgment  and  foreclosure  sale,  and 
resulted  in  a  sale  of  the  mortgaged  premises 
to  one  Murphy  and  the  defendant  Woodworth, 
the  latter  later  acquiring  Murphy's  interest  in 
the  certificate  of  sale.  On  July  18,  1913,  being 
four  days  after  the  foreclosure  sale,  the  said  Er- 
nest Lueger  conveyed  the  said  lands  to  the  said 
purchasers  at  the  said  foreclosure  sale,  O.  L. 
Murphy  and  C.  W.  Woodworth,  by  regular 
grant,  bargain,  and  sale  deed.  On  July  21, 
1913,  said  O.  L.  Murphy  duly  conveyed  his 
one-half  interest  in  said  lands  to  hia  cotenant, 
the  defendant  Woodworth." 

The  written  instrument,  whldi  Is  the  foun- 
dation of  the  plaintiff's  case,  as  made  by  his 
amended  complaint,  and  which,  as  seen,  he 


characterizes  in   Us  said   complaint   as  a 
"deed,"  reads  as  follows: 

"This  indenture,  made  and  entered  into  this 
27th  day  of  June,  1911,  by  and  between  Er- 
nest Lueger,  of  Sebastopol,  Sonoma  county, 
California,  party  of  the  first  part  and  A.  Ltie- 
ger  and  Hedwig  Voightlander  n6e  Lueger,  par- 
ties of  the  second  part,  witnessetb:  That 
whereas  said  first  party  has  heretofore  acted 
as  trustee  for  certain  funds  belonging  to  second 
parties  the  exact  amount  of  which  is  unknown 
by  second  parties  and  they  rely  upon  the  state- 
ments of  first  party  at  this  time  that  the  same 
is  and  were  a  certain  amount  2800  marks  Ger- 
man money,  and  this  agreement  ia  made  upon 
said  basis  as  a  settlement,  of  said  amount  com- 
ing into  the  hands  of  first  party  two-thirds  of 
which  belongs  to  second  parties  herein,  and 
whereas  said  first  party  has  an  equity  in  and  to 
5V^  acres  of  land  in  and  near  Sebastopol,  Cali- 
fornia of  the  value  of  about  $4000.00  op  which 
first  party  has  a  mortgage  of  about  $2000.00, 
now  in  consideration  i>f  the  premises  and  mon- 
ey in  the  bands  of  first  party,  not  counting 
money  now  in  Germany  but  all  being  a  part 
of  the  estate  of  Louise  Ohel,  deceased,  in  set- 
tlement of  demands  of  money  had  and  received 
by  first  party  to  which  there  has  been  no  ac- 
counting to  second  parties,  first  party  does  here- 
by sell  and  convey  unto  said  second  parties 
'The  equitable  interest  in  and  to  said  hereinafter 
described  land  figured  at  a  valuation  of  $2000.- 
00  if  on  the  other  hand  said  property  shall  sell 
for  more  than  that  amount  it  shall  be  and  be- 
long to  first  party,  and  first  party  shall  have 
the  right  to  sell  said  prrmisps  and  pay  to  sec- 
ond parties  $2000.00  rash  money  in  lieu  of 
their  interest,  first  party  agrees  that  he  will 
proceed  to  sell  said  premises  as  soon  as  possible 
for  a  reasonable  market  price  meanwhile  he 
shall  have  possession  thereof  and  the  income 
therefrom  without  further  consideration,  and 
the  said  $2000.00  when  procured  to  be  paid  to 
second  parties  shall  be  placed  in  the  First  Na- 
tional Bank  of  Sebastopol  to  the  credit  of  sec- 
ond parties,  but  in  case  of  a  sale  by  first  party 
it  shall  be  by  the  consent  of  second  parties, 
said  money  and  property  to  be  controlled  by 
the  provisions  of  the  will  of  said  liouise  Ohel, 
and  this  settlement  shall  be  in  lieu  of  all  de- 
mands that  have  been  transferred  to  Ameri- 
ca in  said  estate  upon  the  representation  of  said 
first  party,  the  land  herein  conveyed  ia  describ- 
ed as  follows,  being  all  of  that  lot  piece  or  par- 
cel of  land  situated  being  apd  lying  in  the 
township  of  Analy,  county  of  Sonoma,  and  state 
of  California,  and  bounded  and  described  as 
follows  to  wi^:  Bounded  on  the  north  and  east 
by  the  lands  of  Robinson  and  Bodega  avenue 
of  the  town  of  Sebastopol,  on  the  east  by  the 
land  of  Jimmy  McChristain  and  on  the  south 
by  Calder  avenue  extended,  and  contalnine  5^4 
acres.  That  it  is  further  agreed  and  understood 
that  when  said  land  shall  have  been  sold  that 
if  the  same  can  be  loaned  at  interest  that  first 
party  shall  be  entitled  to  the  same  interest  that 
the  same  was  drawing  in  Germany,  and  that 
second  parties  shall  have  the  remainder  of  their 
interest  payable  to  them  as  it  may  arcrue. 

"Witness  our  hands  and  seala  the  30th  day 
of  June  1911. 

"Ernest  Lueger. 

"Hedwig  Voiebtlander,  nte  liueger. 

"August  E.  Lueger." 

Attached  to  said  Instrument  Is  a  certificate 
of  acknowledgment  by  the  parties  thereto. 

The  alleged  offer  by  August  A.  Lueger  and 
Hedwig  Voightlander  to  redeem  from  the 
foreclosure  sale,  dated  February  14,  1014,  to- 
gether with  the  aflSdavIt  of  the  service  of 
the  same  on  the  defendant,  Woodworth,  were 
put  In  evidence,  and  a  deed  executed  by  said 
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August  A.  Lueger  and  Hedwlg  Volghtlander 
and  delivered  to  the  plaintiff,  purportlDg  to 
convey  to  the  latter  the  premises  described  In 
the  amended  complaint,  were  also  offered  and 
received  In  evidenc& 

The  position  of  the  plaintiff  is  that,  by  vir- 
tue of  the  writing  or  "deed,"  which  is  the 
basis  of  this  action,  August  A.  Lueger  and 
Hedwig  Volghtlander  became  the  successors 
in  interest  to  the  title  of  Ernest  Lueger,  and 
that,  therefore,  they  were  entitled  to  redeem 
from  the  foreclosure  sale,  and  that,  further- 
more, they  did  in  fact  redeem ;  that,  by  rea- 
son of  said  transaction  and  of  the  conveyance 
by  them  of  March  6,  19X4,  to  the  plaintiff,  | 
the  latter  became  the  owner  of  'the  l^al  title, 
and  is  therefore  entitled  to  a  judgment  quiet- 
ing the  same  in  this  action. 

On  the  other  hand,  the  defendants  contend- 
ed at  the  trial,  as  they  contend  here  (and  the 
trial  court  held),  tliat  the  said  Instrument  is 
not  a  deed  or  other  conveyance  of  real  prop- 
erty, and  that  it  was  never  Intended  to  oper- 
ate as  a  deed  of  conveyance.  It  is  further 
contended  that  said  instrument,  whatever 
Its  legal  character  or  the  purpose  for  which 
it  was  intended,  is  void  for  the  reason  that  It 
does  not  contain  a  description  of  the  prem- 
ises which  constitute  the  subject-matter  there- 
of. It  is  also  contended  that  there  was  no 
redemption  or  even  offer  to  redeem. 

Before  proceeding  to  a  consideration  of  the 
several  contentions  above  mentioned,  it  may 
t>e  remarked  that  the  elaborate  discussion  in 
the  brief  of  the  appellant  of  the  rights  of 
trustees  and  beneficiaries,  fraudulent  trans- 
fers and  conspiracies,  and  other  like  ques- 
tions. Is  wholly  foreign  to  any  issue  made  by 
the  pleadings.  The  complaint  nowhere  al- 
leges that  either  the  mortgage  by  the  elder 
Lu^er  to  Mugge  or  the  transfer  of  the  legal 
title  of  the  mortgaged  premises  to  Murphy 
and  Woodworth,  the  purchasers  at  tjie  fore- 
closure sale,  involved  a  fraudulent  transac- 
tion, or  that  dther  of  those  transactions  was 
the  result  of  a  fraudulent  conspiracy  upon 
the  part  of  the  parties  thereto  wrongfully  to 
deprive  August  A.  Lueger  and  Volghtlander 
of  any  rights  which  they  might  have  claimed 
In  said  premises. 

The  agreement  upon  which  this  action  Is 
founded,  whatever  may  be  its  legal  effect,  Is 
by  no  means  in  the  form  of  a  deed  of  convey- 
ance and  does  not  appear,  from  its  language 
or  provisions,  to  have  been  Intended  as  such. 

In  the  first  place,  it  is  to  be  noticed  that 
It  Is  signed  by  the  second  parties  as  well  as 
by  the  first  party.  A  deed  la  required  to 
be  signed  by  the  grantor  only,  and  the  fact 
that  all  the  parties  signed  It,  and  that  It  was 
designated  In  the  instrument  as  an  "agree- 
ment" by  the  parties  themselves,  Is  clearly 
Indicative  of  an  intention  in  them  that  it 
should  be  something  other  than  a  deed. 
Moreover,  the  instrument  was  not  recorded 
In  the  book  containing  the  record  of  deeds 
In  fbe  recorder's  office^  but  was  Inserted  In 
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a  book  kept  in  said  office  for  the  recordation 
of  bonds  and  mortgages.  This  is  another 
strong  circumstance  indicating  that  the  par- 
ties did  not  Intend  that  it  should  or  under- 
stand that  it  could  operate  as  a  deed.  Fur- 
thermore, the  agreement  sets  forth  that  the 
first  party  is  "trustee  for  certain  funds  be- 
longing to  the  second  parties,"  amounting  to 
2,800  marks,  a  mark,  as  a  monetary  unit 
used  in  Germany,  being  approximately  238/io 
cents  of  our  money,  or  approximately  $700, 
and  further  declares  that: 

"This  agreement  is  made  upon  said  basis  as 
a  settlement  of  said  amount  coming  into  the 
bands  of  said  first  party,  two-thirds  of  which 
belong  to  said  second  parties  herein." 

Manifestly,  two-thirds  of  $700  amounts  to 
$466,  which  is  the  sum  for  which  the  first 
party  agreed  to  transfer  to  the  second  par- 
ties  an  equity  of  the  value,  according  to  said 
agreement,  of  $2,000.  That  a  person  would 
part  with  an  Interest  in  property  of  the  value 
of  $2,000  for  the  small  sum  of  $466  is  hardly 
In  consonance  with  reason  or  the  probable 
Intention  of  the  owner  or  the  understanding 
of  the  other  contracting  parties.  But  a  cir- 
cumstance indicating  that  the  instrument 
was  not  intended  to  operate  as  a  deed  of  con- 
veyance stronger  than  any  which  has  yet 
been  suggested  Is  to  be  found  in  the  provi- 
sions of  the  Instrument  that  said  first  party 
"shall  have  the  right  to  sell  said  premises," 
and  that  If  such  sale  be  for  more  than  the 
sum  of  $2,000,  the  excess  may  be  retained  by 
said  first  party ;  that  said  "first  party  agrees 
that  he  will  proceed  to  sell  said  premises  aa 
soon  as  possible  for  a  reasonable  market  price ; 
meanwhile  he  shall  -have  possession  thereof 
and  the  Income  therefrom  without  further 
consideration,"  etc.  As  is  well  said  by  coun- 
sel for  the  respondents,  the  right  to  sell  the 
property  and  to  retain  the  proceeds  of  sale, 
or  any  part  thereof,  constitute  acts  which 
are  entirely  inconsistent  with  the  parting  of 
title  or  an  intention  to  vest  title  to  the  prop- 
erty by  the  owner  thereof  in  others.  Obvi- 
ously "an  instrument  which  confenf  no  right 
of  either  present  or  future  possession  pos- 
sesses little  of  the  character  of  a  convey- 
ance, and  can  hardly  be  deemed  to  pass  any 
estate  in  the  land."  McMillan  ▼.  Richards, 
9  Cal.  365,  410,  70  Am.  Dec.  655 ;  Fogarty  v. 
Sawyer,  17  CaL  589. 

What  the  instrument  or  the  effect  thereof 
was  intended  by  the  parties  to  be,  it  Is,  In- 
deed, dltficult  to  conjecture  from  the  provi- 
sions themselves  of  the  writing.  In  fact,  the 
author  of  the  instrument,  the  plaintiff'  him- 
self, seems  to  have  been  much  puzzled  as  to 
how  to  classify  it;  for,  as  attorney  for  the 
parties  of  the  second  part,  he  prepared,  veri- 
fied, and  filed  in  the  action  to  foreclose  the 
Mugge  mortgage  an  answer  in  which  he  re- 
ferred to  the  instrument  as  a  writing  whose 
purpose  was  to  secure  to  his  then  clients,  but 
present  assignors,  the  payment  of  the  money 
claimed  to  be  due  them  from  the  first  pai*)T 
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to  tbe  agreement,  and  prayed  the  court  bo  to 
construe  the  Instrument  and  enter  a  decree 
accordingly,  and  thus  safeguard  the  Interests 
of  August  A  Lueger  and  Hedwlg  Volghtlan- 
der,  alleged  to  be  so  secured. 

[1]  But,  whatever  muy  be  the  legal  effect  of 
the  instrument,  or  whether  It  purports  or  was 
Intended  to  be  either  a  deed  or  a  mortgage, 
it  is  clear  that  it  is  without  force  as  either, 
because  the  property  which  constitutes  the 
subject-matter  thereof  is  not  so  described  as 
to  facilitate  an  identification  of  the  partic- 
ular land  or  premises  to  which  It  relates.  It 
will  be  noted  that  the  land  as  It  ia  described 
In  the  Instrument  is  not  given  a  westerly 
boundary,  and,  so  far  as  the  instrument  shows 
to  the  contrary,  there  is  no  limit  to  the  exten- 
sion of  the  tract  westerly.  Again,  as  so  de- 
scribed, the  tract  ia  bounded  on  the  north  and 
eatt  by  the  lands  of  "Robinson  and  Bodega 
avenue,"  and  "on  the  eatt  by  the  land  of 
McChrlstlan."  Thus,  it  will  be  observed,  the 
description  Is  indefinite  and  uncertain.  While 
it  is  not  inconceivable  that  the  tract. might  be 
bounded  on  one  side  by  two  different  and  dis- 
tinct parcels  of  land — that  is',  by  lands  own- 
ed by  different  parties — or  bounded  on  the 
north  and  partly  on  the  east  hy  the  lands  of 
one  IndlTidnal,  still  in  such  case  the  descrip- 
tion must  necessarily  be  Indefinite  and  un- 
certain where  it  does-  not  show  what  partic- 
ular lands  or  portions  of  the  lands,  respec- 
tively, of  the  two  different  owners  constitute 
together  the  easterly  boundary  line  of  the 
tract  sought  thus  to  be  described.  But  the 
omission' to  describe  the  westerly  boundary 
line  is  itself  sufilcient  to  vitiate  the  deed  or 
mortgage,  if  it  be  either,  since,  as  is  true 
here,  the  land  is  not  designated  by  any  par- 
ticular name  or  described  by  reference  to  some 
particular  object  or  thing  which  might  itself 
lead  to  a  ready  identification  of  the  particu- 
lar tract  which  constitutes  the  subject-matter 
of  the  instrument.  And,  as  showing  to  some 
extent  the  undependableness  of  the  descrip- 
tion of  the  land  as  given  in  said  instrument, 
it  may  be  pointed  out  that  In  the  amended 
complaint  the  tract  is  described  as  being 
"bounded  on  the  north  and  west  by  the  lands 
of  Robinson  and  Bodega  avenue,"  which  is 
obviously  inconsistent  with  the  description 
given  in  the  Instrument. 

[2]  To  be  valid  on  Its  face,  a  deed  must 
contain  such  a  description  of  the  real  prop- 
erty thereby  intended  to  be  conveyed  as  will 
enable  the  property  to  be  readily  located  by 
reference  to  the  description.  It  is  true  that 
the  description  by  boundaries  may  be  am- 
biguous or  indefinite,  and  still  the  deed  sufil- 
cient  If  it  otherwise  provides  means  whereby 
the  description  can  be  made  certain  and  the 
land  identified  and  located.  Where,  however, 
the  description  Is  so  vague  or  uncertain  that 
the  property  cannot  be  identified  and  locate<l 
therefrom,  and  the  writing  itself  does  not 
furnish  the  means  whereby  the  description 


may  be  made  sufficiently  definite  and  certain 
readily  to  locate  the  property,  then  the  In- 
strument must  be  held  void,  since  the  imper- 
fections of  the  description  cannot  be  supplied 
through  evidence  extrinsic  to  the  writing  it- 
self without  running  up  against  the  positive 
mandate  of  the  rule  that  a  conveyance  of  real 
property  must  be  in  writing. 

The  propositions  above  stated  are  quite 
elementary,  and  need  the  citation  of  no  au- 
thorities to  confirm  them;  still  we  cite  the 
following  authorities  as  embodying  a  clear 
elucidation  of  the  principles'  Involved  there- 
in: Brandon  v.  Leddy,  67  Cal.  43,  7  Pac.  33: 
Best  V.  Wohlford,  144  Cal.' 737,  78  Pac.  293; 
Donnelly  v.  Tregaskls,  154  Cal.  201,  97  Pac 
421;  People  v.  Klumpke,  41  Cal.  263;  Moss 
V.  Shearer,  30  Cal.  467,  468;  Barker  v.  South- 
ern B.  W.  Co.,  125  N.  C.  806,  34  8.  B.  701, 
74  Am.  St  Rep.  658,  660;  2  Devlin  on  Deeds, 
I  1010;  13  Cyc.  543. 

Referring  now  to  the  evidence  relative  to 
the  description  of  the  property,  it  Is  to  be 
observed  that  thereby  it  is  shown  that  the 
instrument  relied  upon  here  by  the  plaintiff 
is  not  only  void  upon  its  face  because  of  the 
vagueness  and  uncertainty  of  the  description, 
but  that  in  point  of  fact  the  description  of  the 
prot)erty  as  it  Is  set  out  therein  is  erroneous. 
From  the  official  map  of  the  town  of  Sebas- 
topol,  which  was  received  in  evidence,  and 
the  testimony  of  the  city,  surveyor  and  en- 
gineer and  the  city  attorney  of  said  town,  it 
appears  as  undisputed  facts  that  there  Is  a 
"Calder  avenue"  in  the  town  of  Sebastopol 
and  a  "Calder  addition"  to  said  town;  that 
Calder  avenue  does  not  anywhere  constitute 
a  boundary  line  of  the  premises  in  question; 
but  that  the  property  Is  bounded  on  the  east 
by  Calder's'  addition  to  said  town  and  west 
by  the  lands  of  McChrlstlan;  that  It  is 
bounded  on  the  north  by  a  part  of  Bodega 
avenue  and  by  the  lands  of  McChrlstlan,  and 
that  the  lands  of  Robinson  bound  It  on  the 
west  and  not  on  the  north  and  east,  as  set 
forth  In  the  agreement  which  constitutes  the 
basis  of  this  action. 

Enough  of  the  testimony  as  to  the  correct 
description  of  the  property  hAs  now  been 
adverted  to  to  show  and  emphasize  the  prop- 
osition that  the  description  of  the  property 
as  given  In  the  instrument  or  agreement  by 
virtue  of  which  plaintiff  claims  to  have  ac- 
quired an  interest  In  the  property  in  question 
is  not  only  so  ambiguous  and  uncertain  as  to 
make  it  impossible  to  locate  therefrom  the 
property  it  purports  to  refer  to,  but  that  the 
description  so  given  Is  at  variance  in  al- 
most every  essential  particular  with  the  true 
description  of  the  premises. 

[3]  It  results  (assuming  it  to  be  or  to  have 
been  intended  as  a  deed)  that  the  said  In- 
strument is  wholly  inoperative  as  a  deed  of 
conveyance  of  real  property,  and,  since  the 
plaintiff's  asserted  title  Is  entirely  founded  on 
said  writing,  and,  inasmuch  as  in  an  action 
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to  quiet  title,  tbe  plaintiff  la  required  to  show 
title  In  himself  before  be  will  be  entitled  to 
the  relief  sought  In  such  an  action,  the  trial 
court  was  left  to  no  other  alternative  bnt  to 
enter  Judgment  against  him. 

[4]  It  Is  not  claimed  In  the  complaint  that 
the  Instrument  Is  or  was  Intended  to  operate 
as  a  mortgage,  and  we  think  It  could  not  prop- 
erly be  given  a  construction  Imparting  to  It  the 
characteristics  and  the  effect  of  a  mortgage. 
And  if  It  were  a  mortgage,  the  remedy  of  the 
plaintiff  would  not  be  In  an  action  to  quiet  ti- 
tle, but  In  one  to  foreclose  It  and  sell  the  prop- 
erty thereunder  (Code  Civ.  Proc.  |  720),  In 
which  case  pnly,  If  at  all,  could  he  obtain  pos- 
session of  the  property  (Code  Civ.  Proc,  {  744). 
But.  as  stated,  even  as  a  mortgage,  the  in- 
strument would  still  be  Inoperative  bec-ause  of 
the  Infirmities  which  Impart  Invalidity  to  It 
as  a  deed. 

The  above  considerations  are  decisive  of 
the  case  as  It  Is  presented  here;  hence  we 
need  not  consider  the  question  raised  by  the 
defendants,  whether  the  purported  offer  of 
tbe  plaintiff's  assignors  to  redeem  the  prop- 
erty constituted  a  legal  offer;  that  Is  to  say, 
whether  the  offer  or  tender  as  made  was  In 
compliance  with  the  requisites  essential  to 
the  extinguishment  of  an  obligation  by  offer 
of  performance. 

Tbe  judgment  la  aflSrmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 

(M  Cal.  App.  t84)        '=^=* 

PEOPLE  T.  MALJAN.    (Cr.  681.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. July  81,  1917.  Rehearing  Denied 
Aog.  30,  1917.  Rehearing  Denied  by  Supreme 
Court  Sept  27, 1917.) 

1.  Embezzlement  ®=»47— Question  tob  Jttbt 
—Statement  bt  Defenoant'b  Empi,oy6. 

Whether  a  brolier  accused  of  eml>ezzlinx  pro- 
ceeds from  a  sale  of  fruit  heard  bis  employe's 
statement  that  the  fruit  was  to  be  handled  on 
consignment  bo  as  to  be  bound  thereby  was  for 
the  jury. 

2.  Bmbezzlement  $=344(5)  —  Suiticienct  of 
Evidence — Chabacteb  of  PossEssroN. 

Evidence  held  sufficient  to  show  that  defend- 
ant, accused  of  embezzling  proceeds  from  gale 
of  fruit,  received  the  fruit  on  congignmeut. 

3.  Embezzlement  €=>10— Bt  Pabtneb. 

A  partner  feloniously  converting  another's 
funds  coming  into  bis  control  as  a  member  of  a 
partnership  with  which  tbe  prosecuting  witness 
was  doing  business  in  tbe  relation  of  principal 
and  agent  may  be  guilty  of  embezzlement 

4.  Pabtnebship  «=s125— Relation  to  Thibd 
-  Persons— Pbincipal  and  Agent. 

The  relations  of  individual  partners  to  per- 
sons who  occupy  toward  the  partnership  the 
relation  of  principal  by  employing  the  partner- 
ship as  their  agent  are  those  of  principal  and 
agent,  in  view  of  Civ.  Code,  J  2443,  making  the 
liability  of  general  partners  for  each  other's  acts 
that  of  agents. 

5.  Pabtnebship  $=9175  —  Liability  fob  Em- 
bezzlement. 

A  partnership  as  an  entity  cannot  be  charg- 
ed witb  embeulement  and  the  party  charged 


therewith  must  be  the  partner  who  converted 
tbe  funds. 

6.  Embezzlement  ^=>47  —  Bt  Pabtneb  — 
Qdestion  fob  Jubt. 

The  question  whether  managing  partner  was 
the  i>er8on  who  embezzled  money  deposited  to 
the  partnership  account  of  which  he  had  con- 
trol was  for  the  jury. 

7.  Pabtnebship  «=363— Distinct  Ewtitt. 

A  partnership  ia  not  a  person  separate  from 
its  component  members  in  the  sense  that  a  cor- 
poration is  a  separate  entity. 

8.  Criminal  Law  ®=3ll67(l)  —  Pbejudiciai. 
Ebrob— Indictment— Vabjance. 

Variance  between  an  indictment  for  embez- 
zlement charging  a  direct  agency  and  proof  of 
indirect  agency  through  the  medium  of  a  part- 
nership was  not  prejudicial,  the  record  disclos- 
ing that  the  defendant  knew  the  charge  he  was 
called  upon  to  answer,  and  since  an  acquittal 
thereon  would  have  barred  a  similar  prosecu* 
tion  for  tbe  same  offense. 

9.  Indictment  and  Infobmation  9=9l71  — 
Vakiance— What  Constitutes. 

A  material  variance  between  proof  and  in- 
formation arises  when  an  acquittal  thereunder 
would  be  no  bar  to  a  further  prosecution  for  the 
same  offense,  but  where  the  discrppaucy  does 
not  affect  the  validity  of  the  information,  or  the 
defendant's  substantial  rights  in  his  defense,  the 
variance  is  immaterial. 

10.  Cbiminal  Law  «s>617— Time  of  Tbial— 
Waiveb  of  Objection. 

Defendant  cannot  complain  that  bis  trial 
was  finished  during  a  Saturday  half  holiday  in 
violation  of  Code  Civ.  Proc.  §i  133,  134,  pro- 
viding that  no  court  shall  be  held  nor  judicial 
business  transacted  on  legal  holidays,  his  coun- 
sel having  in  open  court  waived  the  right  to  ob- 
ject to  the  trial  proceeding  into  the  afternoon, 
•ucb  waiver  being  binding  upon  the  defendant 

11.  Criminal  Law  «=»781(1)  —  Instbdotions 
— Obal  Declarations. 

Refusal  to  instruct  that  evidence  of  defqpd- 
ant's  oral  declarations  should  be  viewed  with 
caution  is  not  error ;  such  instruction  being  a 
mere  commonplace  which  all  juroia  ought  to  be 
expected  to  know. 

12.  Cbiminai.  Law  <s=s>1137(5)— Review— Es- 
toppel TO  AlXEOE  Erbob--Cro8s-Examina- 

TION. 

Defendant  cannot  object  that  cross-examina- 
tion was  improper  where  bis  counsel  then  admit- 
ted the  truth  of  facts  sought  to  be  established 
thereby. 

13.  Embezzlement  €=»42— Admission  of  Evi- 
dence—Insolvency Petition.  • 

-  In  a  prosecution  for  embezzlement,  an  in- 
solvency petition  filed  by  defendant  was  rele- 
vant; It  containing  an  admission  in  the  list  of 
creditors  that  the  defendant  was  indebted  to  tbe 
complaining  witness. 

14.  Embezzlement  €=>42— Admission  of  Evi- 
dence— Incriminating  Cibcumstances. 

In  a  prosecution  for  embezzlement,  evidence 
that  there  was  no  money  in  the  partnership  ac- 
count at  the  time  the  embezzling  partner  depart- 
ed was  material,  the  embezzled  funds  having 
been  deposited  in  this  account,  and  the  defend- 
ant being  the  managing  agent  of  the  partnership, 
such  evidence  tending  to  show  that  defendant 
himself  used  tbe  money. 

15.  Embezzlement  ®=33S— Admission  of  Evi- 
dence—Books OF  Servant  Company. 

The  books  of  the  company  which  was  in  fact 
the  defendant's  servant  were  admissible  in  bis 
prosecution;  tbe  fruit  having  been  delivered  to 
accused  by  such  firm  for  the  owner. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 
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Peter  Maljan  was  convicted  of  embezzle- 
ment, and  appeals  from  Judgment,  and  from 
order  denying  motion  for  new  trial.  Af- 
firmed. 

Habn  ft  Hahn,  of  Los  Angeles,  Everts  & 
Swing,  of  Fresno,  and  W.  J.  Ford,  of  Los 
Angeles,  for  appellant.  U.  S.  Webb,  Atty. 
Gen.,  for  the  People. 

BEASLT,  Jndge  pro  tcm.  The  defend- 
ant, Peter  Maljan,  was  convicted  of  embes^ 
element  In  the  superior  court  of  Fresno  coun- 
ty, and  appeals  from  the  Judgment  and  or- 
der denying  his  motion  for  a  new  trial. 

There  was  evidence  from  which  the  Jury 
were  Justified  in  finding  the  following  facts 
among  others  in  this  case:  The  defendant, 
Peter  Maljan,  was  a  member  of  a  copartner- 
ship composeid  of  himself,  his  brother,  and 
another  person,  doing  business  In  Fresno  as 
packers,  brokers,  and  shippers  of  fruit  The 
prosecuting  witness,  Homsy,  delivered  bis 
crop  of  grapes  to  the  MaiJan  firm  for  eblp- 
ment  to,  and  -sale  in,  the  Eastern  market. 
The  grapes  were  delivered  to  the  firm  and 
accepted  by  them  upon  consignment,  to  be 
shipped  East,  and  the  proceeds  were  to  be 
paid  to  Uomsy;  the  defendant's  firm  act- 
ing in  the  matter  as  commission  brokers  and 
agents  for  Homsy.  The  copartnership  receiv- 
ed the  returns  from  these  grapes,  amount- 
ing to  1900,  over  and  above  an  advance  of 
$200  made  to  Beach  ft  Co.,  another  copartner- 
ship, through  whom  the  grapes  were  deliv- 
ered to  MalJan's  firm.  The  returns  from 
these  grapes  were  never  paid  to  Homsy. 

As  is  usual  in  such  cases  as  this,  the  tes- 
timony is  complicated  and  difficult  to  com- 
pass, but  the  Jury  was  authorized  to  find  the 
foregoing  facts  from  the  evidence,  as  will 
be  illustrated  by  stating  some  of  the  testi- 
mony. 

[1,  2]  Homsy's  fruit  was  delivered  to  the 
copartnership  of  Maljan  Bros.  &  Co.  through 
one  Beach.  Beach  told  Thayer,  an  employe 
of  Mnljan  Bros.,  in  the  defendant  Peter  Mal- 
Jnn's  presence,  that  Homsy  wanted  his  crop 
handled  on  consignment,  and  Beach  asked  if 
they  wanted  to  handle  the  fruit  in  that  man- 
ner. Either  Peter  Maljan  or  Thayer,  who 
was  an  employ^  of  Maljan  Bros.  &  Co.,  an- 
swered that  they  did  want  to  handle  the 
grapes  In  that  way.  No  witness  testified 
categorically  that  Peter  Maljan  himself  made 
this  statement,  but  be  was  present  at  the 
time  the  statement  was  made,  and  the  over- 
whelming weight  of  evidence  is  that  defend- 
ant either  made  the  statement  himself,  or 
that  Thayer  made  it  for  bis  firm  in  his  pres- 
ence. Peter  Maljan  was  the  managing  part- 
ner of  his  firm  in  FVesno  at  least,  and  Thay- 
er was  a  salaried  employ^  thereof,  working 
under  the  immediate  supervision  of  the  de- 
fendant himself.  The  circumstances  sur- 
rounding the  at>ove-reclted  conversation  be- 
tween Beach,  on  the  one  hand,  and  Thayer 


and  Maljan,  on  the  other,  are  such  that  the 
question  whether  Maljan  heard  this  state- 
ment, so  as  to  be  bound  by  it  in  a  criminal 
prosecution,  was  one  for  the  Jury  to  decide, 
and  the  above-stated  evidence,  answers  the 
contention  of  the  defendant  that  there  was 
not  suflicient  evidence  to  show  that  the 
grapes  were  received  by  Maljan  Bros.  &  Ca 
on  consignment.  In  addition  to  tttis,  how- 
ever, Russell,  Beach's  bookkeeper,  testified 
that  Peter  Maljan  instructed  lilm  that  Hom- 
sy's grapes  were  to  be  handled  on  consign- 
ment. The  grapes  were  shipped  East  and 
handled  the  same  as  other  crops.  When 
Thayer  received  the  bills  of  lading,  be  drew 
against  them,  attached  the  draft  to  the  bill 
of  lading,  made  out  the  deposit  slip  with  the 
draft  Indorsed,  and,  attaching  these  papers 
together,  handed  them  to  the  receiving  teller 
of  the  bank  with  which  defendant's  firm  did 
business,  who,  on  receiving  Instructions  by 
wire  from  the  East  that  everything  was  regu- 
lar, credited  the  amount  of  the  draft  to 
Maljan  Bros.  &  Co.  The  amount  of  money 
coming  due  to  Homsy  from  tils  crop  was 
about  $1,100,  $200  of  which  was,  as  has  been 
stated,  advanced  by  Maljan  to  Beach  for 
bis  services.  Peter  Maljan  was  almost  con- 
stantly in  Fresno  until  December  7th,  when 
he  departed  from  that  dty,  leaving  no  mon- 
ey in  the  bank  there  to  the  credit  of  Mal- 
jan Bros,  ft  Co.  There  is  a  mass  of  other 
evidence  In  the  record,  some  direct,  but 
much  of  It  circum'stantial  in  character,  all 
tending  to  support  the  verdict  on  all  points. 
The  principal  ground  upon  which  a  retrial 
of  this  case  la  urged  is  one  of  criminal  plead- 
ing. The  Indictment  charges  that  the  de- 
fendant, Peter  Maljan,  was  the  agent  of 
Homsy,  and  that  by  reason  of  such  agency 
there  came  into  his  care,  custody,  and  con- 
trol $900,  the  personal  property  of  Homsy, 
and  that  the  defendant  thereupon,  and  on 
or  about  December  20,  1915,  embezzled  and 
appropriated  these  funds  to  his  own  use. 
Except  in  acting  as  a  member  of  the  part- 
nership of  Maljan  Bros,  ft  Co.,  the  defendant 
never  received  Into  his  possession  or  con- 
trol any  money  of  Homsy,  and  he  never 
acted  for  Homsy  except  as  a  member  of  the 
partnership.  Upon  this  record  the  defendant 
claims  that  the  evidence  does  not  sustain  the 
verdict,  in  this,  that,  to  use  his  language: 

'■The  information  in  this  case  does  not  attempt 
to  charge  the  defendant  with  embezzlement  by 
reasuQ  of  the  fact  that  he  was  the  managing 
partner  of  the  firm  which  was  in  receipt  of  con- 
signment of  these  grapes,  but,  without  charging 
these  farts,  charges  him  individually  with  being 
the  agent ;  charges  him  individually  with  the 
receipt  of  the  money ;  charges  him  individually 
with  the  appropriation  of  the  money,  when  the 
evidence  totally  and  absolutely. fails  to  show  any 
individual  liability  whatsoever  which  would  sup- 
port any  such  conclusion." 

And  defendant  also  contends  that  on  these 
facts  there  arises  a  variance  between  the 
Indictment  charging  that  Maljan,  the  defend- 
ant, received  this  money  as  Hprnsy's  a«ent 
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and  tbe  proof  that  he  received  it  as  a  mem- 
ber of  the  partnership  of  Maljan  Bros.  &  Co., 
who  were  acting  as  agents  for  Homsy  in  this 
transaction. 

[S]  A  partner  who  feloniously  converts  to 
his  individual  use  funds  of  another  person 
which  have  come  Into  his  custody  or  under 
his  control  as  a  member  of  the  partnership 
with  which  the  prosecuting  witness  was  do- 
ing business  in  tbe  relation  of  principal  and 
agent  may  be  guilty  of  embezzlement.  State 
V.  Crosswhite,  130  Mo.  359,  32  S.  W.  991, 
51  Am.  St.  rtep.  571. 

[4]  Perhaps  it  would  have  been  better 
criminal  pleading  for  the  district  attorney 
to  have  charged  that  Maljun  embezzled  this 
money  as  a  member  of  a  partnership  which 
was  tbe  agent  of  Homsy.  But  the  relations 
of  individual  partners  to  persons  who  occupy 
toward  tbe  partnership  tbe  relation  of  prin- 
cipal by  employing  the  partnership  as  their 
agent  are  those  of  principal  and  agent  In- 
deed, the  liability  of  general  partners  for 
each  others'  acts  are  those  of  agents.  Civ. 
Code,  i  2443. 

II-7]  The  district  attorney  could  not  have 
charged  the  partnership  as  an  entity  with 
having  embezzled  these  fnnds.  Tbe  party 
charged  with  embezzlement  in  such  case 
must  be  the  individual  partner  who  converts 
the  funds. 

In  this  case  Peter  Maljan  was  In  abso- 
lute control  of  tbe  entire  business  of  the 
partnership  in  Fresno.  The  money  was  de- 
posited in  the  bank  to  the  account  of  tbe 
partnership,  which  he  thus  controlled,  and 
the  question  whether  he  was  the  person  who 
had  fraudulently  converted  this  money  was 
a  aoestion  for  the  Jury  to  determine  from  all 
tbe  evidence  in  the  case.  The  partnership 
is  not  a  person  separate  from  its  component 
members  In  the  sense  that  a  corporation  Is  a 
separate  entity. 

18]  The  variance.  If  any,  between  the  in- 
dictment charging  a  direct  agency  and  the 
proof  of  tbe  indirect  agency  through  the 
medium  of  the  partnership  was  not  of  such 
a  nature  as  to  prejudice  the  defendant  for 
an  examination  of  the  record  disscloses  that 
the  defendant  knew  perfectly  from  the  be- 
ginning of  this  prosecution  what  charge  he 
■was  called  upon  to  answer. 

IJ]  "A  material  variance  between  the  proof 
and  the  information  arises  when  an  acquittal 
of  the  defendant  under  tbe  information 
would  be  no  bar  to  a  further  prosecution  for 
the  same  offense;  but  where  the  discrepancy 
does  not  affect  the  validity  of  the  informa- 
tion, or  prejudice  or  afTect  the  substantial 
rights  of  the  defendant  in  bis  defense,  the 
variance  is  immaterial."  People  v.  Arras,  89 
Cal.  223,  26  Pac.  766.  There  can  I>e  no  ques- 
tion but  that  an  acquittal  here  would  have 
barred  a  similar  prosecution  for  this  same 
offense,  and  the  defendant  was  not  and  could 
not  have  been  surprised  by  the  evidence  ad- 
duced at^lnst  him  in  this  case. 


Therefore  the  contention  that  the  evidence 
does  not  Justify  a  finding  by  the  Jury  that 
Peter  Maljan  was  Homsy's  agent,  and  also 
the  contention  that  there  was  a  variance  be- 
tween the  indictment  and  tbe  proof  which 
really  raises  the  same  point,  must  both  be 
decided  against  the  defendant. 

[10]  The  defendant  asserts  that  he  should 
be  given  a  new  trial  because  a  portion  of  the 
trial,  namely,  the  instructions  of  the  court 
and  argument  of  counsel,  took  place  after 
12  o'clock  noon  of  a  Saturday,  a  legal  boll-, 
day.  Defendant  relies  upon  sections  10,  133, 
and  134  of  the  Code  of  Civil  Procedure  and 
cases  construing  those  sections  to  support 
this  contention.  Conceding,  but  not  deciding, 
that  the  court  erred  in  proceeding  with  the 
trial  into  Saturday  afternoon,  still  the  de- 
fendant cannot  be  heard  to  complain  of  this, 
for  his  attorney,  on  bis  attention  being  called 
to  the  fact  that  the  hour  of  noon  had  ar- 
rived, distinctly  and  in  open  court  waived 
tbe  right  to  object  to  the  trial  proceeding  in- 
to the  afternoon,  and  this  is  a  matter  in 
which  tbe  defendant's  waiver  is  binding  up- 
on him.  It  falls  within  the  same  class  of 
rights,  upon  the  subject  of  waiver,  as  a  right 
to  be  present  at  a  view  of  tbe  premises  by 
the  Jury,  the  right  to  have  tbe  Judge  pres- 
ent at  Budi  view,  and  other  similar  rights, 
and  in  snch  cases  it  has  been  held  that  the 
right  may  be  waived.  People  v.  Mathews, 
139  Cal.  527,  73  Pac.  416;  People  v.  White, 
5  Cal.  App.  329,  90  Pac  471;  People  t. 
Bird,  132  Cal.  261,  64  Pac.  259. 

[11]  Many  instructions  which  were  re- 
quested by  the  defendant  were  rejected  by 
the  trial  court,  and  the  rulings  excepted  to, 
but  it  would  serve  no  purpose  to  review  these 
instructions,  because  all  instructions  asked 
by  the  defendant  and  so  refused,  except  one, 
were  given  by  the  court  In  substance  and  in 
language  quite  as  favorable  to  the  defend- 
ant as  that  of  the  Instructions  on  the  same 
subject  submitted  by  him.  Tbe  one  such  in- 
struction not  so  given  in  substance  was  to 
the  effect  that  evidence  of  the  oral  declara- 
tions of  the  defendant  ought  to  be  viewed 
with  caution.  The  refusal  to  give  this  in- 
struction has  been  held  not  to  be  error  on  tbe 
ground  that  it  is  a  mere  commonplace  which 
all  Jurors  ought  to  be  expected  to  know. 
People  V.  Wardrtp,  141  Cal.  229,  74  Pac. 
744;  People  v.  Ruiz,  144  Cal.  251,  77  Pac. 
907. 

[12]  Exception  is  taken  to  the  question 
asked  of  the  witness  Thayer  as  to  whether 
be  did  not,  at  a  meeting  of  the  creditors  of 
Maljan  Bros.,  state  that  all  he  and  the  de- 
fendant ever  heard  that  Homsy  claimed 
about  his  grapes  being  consigned  was  in  a 
letter  received  by  Homsy  a  short  time  be- 
fore. The  objection  to  this  question  was  on 
the  ground  that  it  was  not  cross-examination, 
and  this  was  admitted  to  be  tbe  case  by  de- 
fendant's counsel.  The  defendant  cannot 
now  take  advantage  of  this  ruling  in  face 
of  this  admission. 
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[13-15]  The  petition  In  Insolvency  filed  by 
Peter  Maljan  was  offered  and  received  In 
evidence.  It  was  relevant  for  the  reason 
that  It  contained  an  admission  in  the  list  of 
creditors  that  the  defendant  was  indebted  to 
Homsy  in  the  sum  of  $000;  that  is  to  say, 
that  there  was  $900  due  Ilomsy  for  his 
grapes.  EJvidence  that  there  was  no  money 
in  the  account  of  Mnljan  Bros.  &  Co.  at  the 
time  the  defendant  left  ITesno  was  material. 
The  returns  from  the  fnilt  delivered  by 
Beoch,  including  Homsy"s  gropes,  were  depos- 
ited in  this  account  The  circumstance  that 
the  defeudnnt  left  Fresno  with  no  money 
in  this  account,  taken  in  connection  with  the 
fact  that  he  was  the  sole  managing  agent  of 
the  company  at  Fi-esno,  tended  at  least  to 
show  that  be  had  himself  used  this  money. 
Nor  was  any  error  committed  in  receiving 
in  evidence  the  books  of  Beach  &  Co.  for  the 
reason  that  the  latter  Arm  was  in  fact  the 
servant  of  the  defendant,  as  appears  from 
the  evidence.  It  was  through  Beach  &  Co. 
that  the  fruit  was  received  and  much  of  the 
business  transacted.  The  details  of  the  pack- 
ing and  shipping  of  the  fruit  were  taken 
care  of  by  Beach  &  Co.,  and  the  business  of 
his  company  was  practically  a  part  of  the 
defendant's  business.  These  are  the  only 
matters  which  seem  to  us  to  require  notice. 

The  Judgment  and  order  are  affirmed. 

We    concur:     RICHARDS,    J.;     KBRRI- 


(34  Cal.  App.  m) 

STINEMAN   V.  GOTTSCHALK  et  al. 
(Civ.  1828.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   July  27,  1917.     Bebearioj;  Denied 
by  Supreme  Court  Sept  24,  1917.) 

1.  Brokers  <S=>65(5)— Recovebt  of  CoitPEN- 
RATION— Individual  Interest. 

The  fact  that  a  broker  with  a  third  person 
proposed  to  enter  into  a  contract  of  lease  cov- 
ering bis  client's  property,  but  did  not  com- 
plete the  transaction,  will  not  prohibit  him  from 
recovering  commission  for  negotiating  a  later 
lease  for  his  client  with  the  same  party  and 
other  persons ;  the  principle  that  a  broker  can- 
not recover  commissions  for  services  when  his 
position  is  inconsistent  with  his  duty  as  agent 
owing  to  his  individual  interest  not  applying. 

2.  Brokess  «=>57(1)— Recovebt  of  Compen- 
sation—Suitioienct  OF  Sebvices. 

Tbe  fact  that  a  lessee  secured  by  a  broker 
executed  the  lease  with  other  persons  as  cp- 
lessees  whom  the  broker  did  not  secure  will  not 
defeat  the  broker's  right  to  commissions. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   l^wis  R.  Works,  Judge. 

Action  by  F.  L.  Stinemnn  against  W.  M. 
Gottschalk  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed, 
and  Judgment  directed  for  plaintiff. 

Frank  Stewart,  Stewart  &  WeU,  and  J.  W. 
liowell.  all  of  Los  Angeles,  for  appellant. 
Fredericks  &  llanna,  Byron  C.  Hanna,  Jo- 
seph Musgrove,  and  Charles  W.  Lyon,  all  of 
l>08  Angeles,  for  respondents. 


SHAW,  J.  This  Is  an  appeal  by  plalntifl, 
prosecuted  upon  the  Judgment  roll  alone, 
from  a  Judgment  in  favor  of  defendants. 
The  contention  of  appellant  is  that  upon  the 
tindiugs  he,  and  not  defendants,  is  entitled  to 
Judgment. 

The  action  is  tmsed  upon  an  alleged  con- 
tract made  in  January,  1914,  whereby  de- 
fendants, who  were  the  owners  of  a  buUd- 
liig  then  in  course  of  cousti-uction  and  de- 
signed for  business  and  hotel  purposes,  em- 
ployed plaintiff  to  secure  a  tenant  therefor 
for  a  term  of  ten  years  at  a  term  rental  of 
$111,300,  and  promised  to  pay  the  reasonable 
value  of  his  services  under  said  employment, 
which  facts  are  admitted  or  found  by  the 
court  to  be  true.  The  court  further  found 
that  subsequent  to  the  date  of  said  contract 
of  employment  plaintiff  and  one  Charles  J. 
Lick  entered  into  a  contract  whereby  they 
agreed  to  lease  the  property  for  which  plain- 
tiff bad  undertaken  to  secure  a  tenant,  pro- 
vided that  they  or  defendants  should  be  suc- 
cessful in  securing  a  license  for  the  sale  of 
liquor  ou  the  premises;  otherwise  such 
agreement  to  have  no  force.  The  condition 
was  not  performed.  Thereafter,  al)out  March 
7,  1914,  defendants  leased  said  property  for  a 
period  of  ten  years  for  the  aggn^egate  rental 
of  $U1,696.00  to  said  Charles  J.  lick  and 
Karl  Gilmah,  Grant  Gilman,  and  Forrest  Gil- 
man.  As  to  this  lease  and  the  fact  that  plain- 
tiff was  Instrumental  In  securing  the  execu- 
tion thereof,  the  court  found: 

"That  the  plaintiff  under  his  said  agency  and 
employment  from  the  defendants  did  introduce 
said  Charles  J.  Lick  to  the  defendants,  and  that 
thereafter  the  said  Charles  J.  Idck  did  continu- 
ously negotiate  with  the  defendants  for  said 
lease  either  in  connection  with  the  plaintiff  or 
in  connection  with  Earl  Gilman,  Grant  Gilman, 
and  Forrest  Gilman,  and  that  tbe  act  of  said 
Charles  J.  Lick  in  executing  the  said  lease  as 
^buve  stated  in  connection  with  the  said  parties 
last  mentioned  was  the  result  of  the  efforts  of 
the  plaintiff;  that  the  plaintiff  did  not  procure 
for  defendants  tenants  in  the  persona  of  Earl 
Gilman,  Grant  Gilman,  and  Forrest  Gilman  oth- 
erwise than  as  follows:  That  the  plaintiff  did, 
on  or  about  the  lOtb  day  of  January,  1914,  pro- 
pose to  said  Karl  Gilman,  Grant  Gilman,  and 
Forrest  Gilman  that  tbey  lease  the  said  prem- 
ises, but  that  said  parties  last  mentioned  in- 
formed the  plaintiff  that  they  could  not  lease 
the  said  premises,  and  at  that  time  declined  to 
enter  into  any  negotiations  for  that  purpose." 
That  no  further  discussion  or  negotiation  was 
bad  by  plaintiff  with  tbe  Gilmans  in  reference 
to  the  matter. 

The  court   further  found: 

"That  the  reasonable  value  of  plaintiffs  serv- 
ices under  said  employment  was  and  is  the  sum 
of  $1,728.96." 

[1]  The  contention  of  respondents  Is  that 
plaintiff's  employment  as  agent  was  terminat- 
ed by  the  contract  subsequently  made,  where- 
by he  and  IJck  proposed  to  lease  the  proper- 
ty subject  to  the  condition  named;  Without 
80  deciding,  we  may  for  the  purposes  of  this 
case  concede,  as  claimed  by  respondents,  that 
where  one  employed  as  an  agent  to  sell  prop- 
erty or  secure  a  tenant  therefor  buys  the 
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property  himself  or  leases  tbe  same,  he,  upon 
grounda  of  public  policy,  due  to  the  fact  that 
as  such  purchaser  or  lessee  his  position  Is 
inconsistent  with  his  duty  as  agent,  cannot 
claim  a  commission  for  such  service.  Never- 
theless plaintift,  as  shown  by  the  findings,  did 
not  lease  the  property  from  the  defendants, 
but  merely  proposed  to  enter  into  a  contract 
of  lease  subject  to  conditions  which  were 
not  performed.  In  other  words,  the  nego- 
tiations never  ripened  into  a  contract  of 
lease;  hence  the  principle  suggested  by  re- 
spondents has  no  application  to  this  case. 

[2]  As  to  the  other  point,  the  findings  are 
silent  as  to  whether  or  not  plalntUf  ever 
Introduced  the  Gilmans  to  defendants  or  in- 
formed them  that  he  had  tried  to  Interest 
them  In  the  proposition.  Omitting  considera- 
tion of  the  Gilmans,  it  conclusively  appears 
that  the  securing  of  Lick  as  a  tenant  for  the 
property  was  "the  result  of  the  efforts  of 
plaintUT'  under  his  contract  made  with  de- 
fendants, and  that  tbe  act  of  lick  In  leasing 
the  property  and  assuming  tbe  obligation  to 
pay  defendants  the  term  rental  of  $111,696.00 
was  doe  to  the  services  rendered  by  plalntifT 
in  the  course  of  bis  employment.'  The  fact 
that  the  Gilmans,  at  Lick's  request  or  other- 
wise, Joined  with  him  in  leasing  the  property, 
is  a  factor  of  no  more  Importance  than  had 
they  merely  guaranteed  performance  on  the 
part  of  Lick  whose  obligation,  in  case  of  in- 
ability of  his  colessees  to  perform  the  cove- 
nants of  the  lease,  would  as  to  defendants  be 
that  of  sole  lessee.  That  plaintiff  did  pro- 
cure Lick  as  a  tenant  who,  Jointly  with  the 
Gilmans,  executed  the  lease  conclusively  ap- 
pears from  the  findings;  that  Lick,  ipflu- 
enced  perhaps  by  tbe  fact  that  the  Gilmans 
were  willing  to  Join  with  him  in  the  under- 
taking, was  ready  and  willing  to  assume  the 
obligations  imposed  by  the  terms  of  the  lease 
appears  from  the  fact  that  he  executed  the 
same;  that  defendants  agreed  to  pay  plain- 
tiff tbe  reasonable  value  of  the  services  ren- 
dered likeTvise  appears  from  the  findings,  and 
this  value  was  found  by  the  court  to  be 
$1,728.96,  which  sum,  upon  the  findings, 
plaintiff  is  entitled   to   recover. 

The  Judgment  is  reversed,  and  the  trial 
court  directed  to  enter  Judgment  upon  the 
findings  made  in  favor  of  plaintiff  as  of  the 
date  thereof  for  $1,728.96. 

We  concur:  OONREY,  P,  J. ;  JAMES,  J. 

(S4  CbI.  App.  390)         ==" 

KELLER  V.  OLIVER  et  al.     (Civ.  1895.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Jnly  31,  1917.) 

1.  Afpeai.  and  Bbbob  <S=>867 (4)— Review- 
Scope— Affkai,  FBOU  Obdeb  Denying  New 
Tbial. 

Objection  to  a  lessor's  judgment  that  an  ac- 
tion at  law  could  not  be  maintained  for  monej's 
due  nnder  the  lease  on  account  of  tbe  lessor's 
mortgage  security,  but  that  tbe  remedy  was  by 
forecToaiire,  as  required  by  Code  Civ.  Proc.   { 


726,  providing  that  there  can  b«  but  one  action 

for  tne  recovery  of  any  debt  or  the  enforcement 
of  any  ripht  secured  by  mortgage,  which  action 
must  be  in  accordance  with  provisions  of  that 
chapter,  was  not  available  on  appeal  from  denial 
of  new  trial,  where  the  court  made  full  findings 
of  fact  supported  by  the  evidence ;  the  only  er- 
rors chargeable  agamst  such  decision  being  those 
pertaining  to  its  conclusions  of  law  ana  judg- 
ment thereon. 
2.  Appeal  amd  Eebob  «=»807(5)— Rbview- 

Scope— Appeal  frou  Orueb  Denting  New 

Tbial. 
Conclusions  of  law  are  always  merged  in 
and  superseded  by  the  judgment,  and  can  b« 
reviewed  only  on  appeal  from  tbe  jiulgment, 
or  from  an  order  made,  under  Code  Civ.  Pruc. 
gj  663,  663%.  authorizing  the  vacation  of  a 
judgment,  which  is  inconsistent  with  the  find- 
ings of  fact. 

Appeal  from  Superior  Court.  Ixm  Angelei 
County ;  Leslie  R.  Hewitt,  Judge. 

Action  by  H.   W.  Keller  against  Roy  M. 
Oliver  and  others.    Judgment  for  plaintiff, 
and  defendants  A.  K.  Grafton  and  another^ 
appeal  from  order  denying  motion  for  new ' 
trial.     Afllrmed. 

Wm.  T.  Blakely,  of  Los  Angeles,  for  appel- 
lants. Tanner,  Odell  &  Taft,  of  Los  Angeles, 
for  respondent. 

GONRET,  P.  J.  In  this  action  Judgment 
was  entered  In  favor  of  tbe  plaintiff  for  cer- 
tain amounts  found  due  to  the  plaintiff  as 
lessor  under  a  certain  instrument  of  lease 
executed  by  the  plaintiff  to  the  Black  Dia- 
mond Supply  Company,  a  corporation.  This 
lease  was,  with  plaintiff's  consent,  assigned 
to  the  defendants,  who  bound  themselves  to 
perform  the  covenants  of  the  lease.  Tbe 
amount  of  the  recovery  Includes  rental  for 
certain  months  of  the  lease  term,  together 
with  specified  sums  levied  as  taxes  against 
the  leased  property  which  the  lessees  were 
bound  to  pay,  but  which  they  allowed  to  be- 
come delinquent,  and  which  were  thereafter 
paid  by  the  plaintiff.  CRiere  is  no  appeal 
from  the  Judgment.  The  defendants  Grafton 
and  Adams  appeal  from  the  order  denying 
their  motion  for  a  new  trial. 

In  their  answer  to  the  complaint  defend- 
ants alleged  that,  when  they  accepted  the 
assignment  of  the  lease  to  them,  they  were 
not  acting  for  themselves,  but  were  acting  as 
trustees  for  a  corporation  then  being  formed 
under  the  name  of  Los  Angeles  Coal  &  Sup- 
ply Company,  and  that  plaintiff  had  full 
knowledge  thereof.  The  court  found  that 
said  allegations  of  the  answer  were  untrue. 
In  their  specifications  of  insufficiency  of  the 
evidence  to  Justify  the  decision,  appellants 
claim  that  the  evidence  is  Insufficient  to  sup- 
port such  findings.  We  have  examined  the 
evidence,  and  It  fully  justifies  the  findings  in 
question.  It  Is  true  that,  a  few  days  after 
they  obtained  their  assignment  of  the  lease, 
appellants  and  their  codefendiint  Oliver  did 
form  a  corporation  under  the  name  ixts  An- 
geled Coal  &  Supply  Company,  and  placed  It 
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In  possession  of  the  leased  premises.  But  It 
further  appears  that  they  transferred  the 
lease  to  the  corporation  aa  a  part  of  the  con- 
sideration for  stock  In  the  corporation  which 
was  issued  to  them.  This  and  other  circum- 
stances shown  in  evidence  justified  the  court 
in  determining  that  they  had  acquired  the 
lease  as  their  own  property,  and  not  as  truj- 
tees  for  the  proposed  corporation. 

II,  2]  The  only  other  point  argued  in  sup- 
port of  the  appeal  raises  a  question  which 
might  be  considered  on  an  appeal  from  the 
Judgment,  but  which  is  not  available  to  de- 
fendants on  their  motion  for  a  new  trial. 
The  lease  contained  the  following  stipula- 
tion: 

"All  buildings  placed  on  this  property  by  the 
tenaut  sbail  belong  to  it,  aud  it  is  granted  the 
privilege  of  removin);  the  game  at  the  exiiirutinn 
of  this  lease:  Pruvided,  however,  thiit,  tibould 
any  default  be  made  by  party  of  the  second  part 
in  any  of -the  terms  or  vu(euauts  uf  this  leuse. 
«11  said  buildings  and  improvements  sbnll  be 
forfeited  to  party  of  first  part,  to  apply  ou  dam- 
ages by  reason  of  such  default ;  aud  all  im- 
provements placed  upon  said  premises  by  second 
party  are  hereby  pledged  as  security  to  first 
party  for  the  rents  accruing  hereuu<ler.  aud  for 
the  fnithful  performance  by  second  party  of  all 
the  covenants  herein  contained." 

The  court  found  that  the  lease  was  made 
In  the  terms  pleaded,  including  the  foreitolug 
paragraph  thereof;  also  that  the  lessee 
"erected  certain  buildings  upon  the  said 
premises,  and  that  the  same  rested  upon  sills 
set  upon  the  ground,  and  that  the  po«t8  and 
main  supports  and  pillars  thereof  were  set 
Into  the  ground";  also  that  afterwards  the 
defendants  were  in  default  for  nonpayment 
of  rent  and  for  nonpayment  of  taxes,  and 
that,  defendants  remaining  further  in  de- 
fault after  three  days'  notice  requiring  them 
to*  pay  the  rent  or  deliver  up  possession  of 
the  described  premises,  the  plnintlfT  took  pos- 
session of  the  premises  by  reason  of  such  de- 
fault, and  possession  thereof  and  all  rights 
under  the  said  lease  were  surrendered  to 
plaintiff.  All  of  the  foregoing  facts  found 
are  supported  by  the  evidence.  Nevertheless 
appellants  claim  that  the  decision  of  the 
court  is  contrary  to  law  in  the  following  par- 
ticular, among  others:  That  under  the  above- 
quoted  stipulation  of  the  lease  the  les.sor 
had  mortgage  security  for  the  performance 
by  defendant  of  the  obligations  of  the  lease, 
and  therefore  that  an  action  at  law  could 
not  be  maintained  for  moneys  due  under  the 
lease,  but  that  the  sole  remedy  was  by  fore- 
closure of  the  mortgage,  as  required  by  the 
provisions  of  section  726  of  the  Code  of  Civil 
Procedure. 

As  the  court  did  make  full  findings  of  fact 
duly  supported  by  the  evidence,  the  only  er- 
rors chargeable  against  the  decision  must  be 
errors  pertaining  to  its  conclusions  of  law 
and  its  Judgment  thereon.  Such  errors  are 
not  reviewable  on  a  motion  for  a  new  trial. 
"The  conclusions  of  law  are  always  merged 
in  and  superseded  by  the  Judgment,    •    •    * 


and,  even  If  necessary  thereto,  they  can  be 
reviewed  only  on  appeal  from  the  Judgment, 
or  from  an  order  made  under  sections  663 
and  663%  of  the  Code  of  Civil  Procedure." 
Mentone  Irrigation  Co:  v.  Redlands,  etc..  Co., 
155  Cal.  323,  100  Pac.  1082,  22  L.  R.  A.  (X.  S.) 
382,  17  Ann.  Cas.  1222,  and  cases  there  cited. 
On  the  merits  of  the  question  argued,  as  to 
whether  or  not  the  plaintiff  was  limited  in 
his  remedy  to  an  action  as  for  the  foreclo- 
sure of  a  mortgage,  we  And  It  unnecessary  to 
express  an  opinion. 
The  order  is  affirmed. 

We  concur:  JAMES,  J. ;  SHAW,  J. 


(34  CaL  Am.  tSO) 
PEOPLE  T.  I/TTLE.    (Cr.  542.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
iforuia.    July  27,  1917.) 

1.  Criminal     aw  <S=»  11 00^2(8)  —  Harmless 

EkUUK — OVEKKULINO  CUAL.LE.NOE. 

Where  defendant  had  not  exercised  his  per- 
emptory challenges,  he  cannot  complain  of  a 
deuial  of  a  challenge  for  cause. 

2.  Courts  «=>8(j(1)— Rules  of  Coukt^Pee- 

EMPTOBY  CJIALLENOE. 

>o  warrant  exists  tor  a  rule  of  court  re- 
quiring pi'remptory  challenges  to  be  made  by 
writing  the  juror's  name  upon  a  slip  of  paper  and 
passing  it  up  to  the  trial  judge,  nu  recunl  there- 
of beiug  made,  since  the  accused  cauuot  be  de- 
prived of  a  record  upon  which  to  have  alleged 
erroneous  rulings  reviewed. 

3.  Criminal  Law  «=5»1080(11)— Appeal— Ne- 
cessity OF  Record. 

IjHm  api)eal,  the  accused  must  present  a 
record  legally  authenticated  affirmatively,  show- 
ing the  want  of  the  public  trial  aci-urded  by  the 
Con.-ititution  ;  and,  in  the  absence  of  such  show- 
in  ir,  irregularities  in  the  trial  will  not  be  con- 
sidere<l. 

4.  Criminal  Law  <s=»472  —  Expert  Testi- 

MO.NY — IIANDWBITINO. 

i'^ither  party  in  a  proper  case  may  introduce 
export  testimony  as  to  the  identity  of  disputed 
handwriting. 
6.  Crimi.nal  Law  «=j 78.5(7)— I nstrhctions-- 

Credibility  of  Handwritino  Expert. 

_  An  instruction  that  individuals  generally  ac- 
quire a  system  of  forming  letters  which  distin- 
guishes their  handwriting  from  that  of  other 
persons,  and  that  handwriting  is  an  art  concern- 
ing which  correctness  of  opinion  Is  susceptible 
of  demonstration,  held  not  to  be  upon  the  credi- 
bility of  handwriting  experts;  there  being  two 
sucli  witnesses  whose  testimony  was  conflicting. 

6.  Criminal  Law  «=s>494— Wbigut  of  Ex- 
pert Testimony. 

The  jury  should  apply  the  same  rules  to  ex- 
pert testimony  that  are  applicable  to  other  tes- 
timony in  determining  its  weight. 

7.  Criminal  Law  «=829(1)— Refusal  of  Re- 
quest Covered  by  Ciiarok— Necessity  of 
Proving  Separate  Counts. 

Given  instructions  fully  covering  a  request 
on  the  necessity  of  proving  material  allegations 
of  different  counts,  the  accused  could  not  com- 
plain of  the  refusal  of  the  request. 

8.  Criminal  Law  iS=>1119(4)— Appeal— Mat- 
ter TO  BE  Shown  by  Recobo— Improper 
Argument. 

Assignments  of  error  relating  to  district  at- 
torney's improper  statements  will  not  be  consid- 
ered, where  the  record  does  not  disclose  sucb 
argument. 
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0.  Criminai.  Law  «=»lt52(l)  —  AppeaI/— Dis- 

CBKTION    OF  COUKl^VlEW    BY  JURY. 

An  order  permitting  tiie  jury  to  view  the 
premises  where  the  offense  was  committed  will 
not  be  diaturbrd,  where  the  record  shows  no 
abuse  of  discretion. 

Appeal  from  Superior  Court,  Imperial 
County;  Franklin  J.  Cole,  Judge. 

B.  C.  Lytle  was  convicted  of  assoult  with 
caustic  chemical  under  Pen.  Code,  {  244,  and 
appeals.    AtUrmed. 

J.  F.  Seymour,  Jr.,  of  El  Centro,  for  appel- 
lant  U.  S.  Webb,  Atty.  Gen.,  and  Robert 
M.  Clarke,  Deputy  Atty.  Gen.,  for  the  People. 

SHAW,  J.  The  information  contained  two 
counts.  The  flrsit  charged  the  defendant  with 
the  crime  of  assault  with  caustic  chemical, 
as  detiued  In  section  244,  Penal  Code,  In  that 
he  did,  on  or  about  December  8,  1915,  throw 
upon  the  person  of  Thomas  C.  Potts  a  certain 
Tltrlol,  corrosive  acid,  nitric  acid  and  caustic 
chemical,  with  Intent  to  Injure  and  dlsflgure 
the  body  and  person  of  said  Potts.  The  sec- 
ond count  charges  defendant  with  a  like  of- 
fense committed  upon  the  same  person,  to 
wit,  Thomas  C.  Potts,  on  June  12,  1916.  De- 
fendant was  found  guilty  as  charged  in  each 
of  said  counts  so  contained  in  the  informa- 
tion, and  prosecutes  this  appeal  from  the 
Judgment  pronounced  upon  him  following  hU 
conviction. 

[1]  One  of  the  chief  errors  assigned  by 
counsel  for  appellant,  and  to  which  he  de-_ 
Totes  a  large  part  of  a  voluminous  brief,  la' 
that  the  court  erred  In  denying  his  challenge 
for  cause  to  certain  Jurors  called  to  try  the 
case.  The  condition  of  the  record,  however, 
Is  such  that  this  court  cannot  review  the  al- 
leged error.  Under  the  law  defendant  was 
entitled  to  ten  peremptory  challenges,  by  the 
use  of  which,  unless  bis  right  was  exhausted 
by  the  exercise  thereof,  he  might  have  ex- 
eluded  the  objectionable  persons  from  the 
Jury.  There  Is  absolutely  nothing  In  the  rec- 
ord showing  that  defendant  exercised  any  of 
the  peremptory  challenges  to  which  he  was 
entitled.  This  being  true,  and  conceding  the 
court  erred,  It  cannot  be  said  that  he  was 
prejudiced  by  the  erroneous  rulings.  People 
T.  Durrant.  116  Cal.  179,  48  Pac.  75;  People 
T.  Wlnthrop.  118  Cal.  85,  60  Pac.  390. 

[2]  In  Justice  to  counsel  It  should  be  said 
that  he  claims  to  have  exercised  all  of  his 
peremptory  challenges  by  writing  the  names 
of  Jurors  made  the  subject  of  such  challenges 
upon  slips  of  paper  and  passed  them  to  the 
trial  Judge,  in  accordance  with  an  alleged 
•rule  of  court.  No  record  of  such  action  was 
made,  as  shown  either  by  the  minutes  of  the 
court  or  In  the  stenographic  notes  of  the  re- 
porter. No  protest  or  objection  appears  to 
have  been  made  by  counsel  for  appellant  to 
compliance  with  this  novel  procedure  which 
deprives  his  <dient  of  the  right  to  have  the 
alleged  erroneous  rulings  of  the  court  In  de- 
nying challenges  of  Jurors  for  cause  reviewed 


on  appeal.  In  our  opinion,  no  warrant  ex- 
ists in  law  for  a  rule  or  procedure  which  de- 
prives an  accused  of  a  record  upon  which 
he  is  entitled  to  have  alleged  erroneous  rul- 
ings made  In  the  course  of  liis  trial  reviewed. 

[3]  While  the  Constitution  accords  to  an 
accused  the  right  to  a  public  trial,  neverthe- 
less, if  denied  him,  he  must,  on  appeal,  pre- 
sent a  record  authenticated  as  the  law  di- 
rects, affirmatively  showing  the  fact  Since 
the  record  fails  to  show  that  appellant  had 
exhausted  bis  peremptory  challenges,  he  could 
not  have  been  prejudiced  by  the  ruling  of  the 
c<><irt  In  denying  bis  challenges  for  cause,  for 
ti.<:  reason  that  by  the  exercise  of  such  un- 
used peremptory  challenges  he  could  have 
prevented  the  obnoxious  Jurors  from  serving. 

At  the  close  of  the  oral  argument  made  by 
counsel  for  appellant  at  the  hearing  of  the 
cause,  this  court  directed  his  attention  to  the 
fact  that  In  bis  brief,  covering  several  hun- 
dred pages,  be  specified  60  separate  alleged 
erroneous  rulings  of  the  court  as  grounds 
for  reversal  of  the  Judgment ;  that  a  cursory 
examination  of  the  record  disclosed  tha:t 
many  of  the  points  so  made  were  utterly 
groundless,  in  response  to  which  counsel 
stated  that  the  material  points  upon  which 
he  relied  were  those  which  he  had  presented 
in  his  oral  argument.  Hence,  in  examining 
the  voluminous  record  and  lengthy  brief,  we 
have  given  consideration  only  to  those  points 
to  which  our  attention  was  thus  directed 
by  counsel  In  the  oral  presentation  of  the 
case. 

Thomas  Potts,  the  victim  of  the  alleged  un- 
lawful assault,  conducted  a  drug  store  in 
HoltvUle,  Imperial  county,  employing  defend- 
ant as  his  chief  clerk.  At  about  1  or  2  o'clock 
a.  m.  on  December  8,  1915,  while  Potts  was 
asleep  on  a  screened  porch  of  his  house,  nitric 
acid  was  thrown  upon  his  face  and  head,  in- 
flicting severe  burns.  A  second  and  like  of- 
fense was  committed  at  about  1  o'clock  a.  m. 
on  June  12,  1916,  while  Potts  was  sleeping  in 
an  inside  room  of  a  bouse  which  he  occupied. 
The  theory  of  the  prosecution  was  that  both 
offenses  were  committed  by  defendant,  and 
in  support  of  such  theory  much  circumstan- 
tial evidence  tending  to  prove  that  he  bad 
committed  both  offenses  as  charged  was  in- 
troduced. Indeed,  it  may  be  said  that  his 
conviction  rests  solely  upon  circumstantial 
evidence;  there  being  no  direct  testimony 
tending  to  show  that  he  committed  either 
offense.  Nevertheless  there  was  ample  evi- 
dence which,  if  believed  by  the  Jury,  was 
sufficient  to  establish  circumstances  from 
which  they  were  Justified  In  drawing  the  in- 
ference that  defendant  had  committed  the 
offenses. 

[4, 6]  There  was  introduced  In  evidence 
certain  notes  and  writings  which,  If  writt«i 
by  defendant  as  claimed  by  the  prosecution, 
tended  to  connect  him  with  the  commission 
of  the  crimes.  For  the  purpose  -  of  proving 
they  were  so  written,  experts  in  handwriting 
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were  called,  one  of  whom  on  behalf  of  the 
prosecution  testified  that  In  comparing  the 
notes  and  writings  with  the  admitted  genu- 
ine chlrography  of  defendant,  he  found  them 
to  be  in  the  same  handwriting,  which  testi- 
mony was  contradicted  by  an  expert  called 
on  behalf  of  defendant.  In  connection  with 
tills  evidence  the  court  instructed  the  jury 
to  the  effect  tliat  individuals  as  a  general 
rule  acquire  a  system  of  forming  letters 
which  i^ves  to  their  handwriting  a  flxed 
character  and  distinguishes  it  from  the  hand- 
writing of  every  other  person,  and  that  band- 
writing  is  an  art  concerning  which  correct- 
ness of  opinion  is  susceptible  of  demonstra- 
tion. The  right  of  either  party,  in  a  proper 
case,  to  introduce  opinion  evidence  of  ex- 
perts as  to  the  identity  of  disputed  handwrit- 
ing, which  right  in  this  case  was  exercised 
by  tK>th,  cannot  be  que.stloned ;  hence  there 
was  no  occasion  for  the  statements  made  in 
the  Instruction.  Nevertlieless  they  are  not 
subject  to  appellant's  objection  that  the  court 
thereby  instructed  the  Jury  as  to  the  weight 
which  they  should  give  such  evidence.  Howi 
ever  read,  since  there  were  two  such  wit- 
nesses '  whose  testimony  was  conflicting,  it 
could  not  be  understood  by  the  Jury  as  an 
expression  on  the  part  of  the  court  as  to  the 
credibility  of  either. 

[•]  Moreover,  the  court  properly  told  the 
Jury  that  while  such  witnesses  might  give 
their  reasons  for  the  opinions  expressed,  the 
Jury  should  "fipply  the  same  general  rules 
to  the  testimony  of  experts  that  are  applic- 
able to  the  testimony  of  other  witnesses  in 
determining  its  weight." 

[7]  The  court  instructed  the  Jury  that: 
"It  is  the  duty  of  the  prosecution  to  prove 
each  and  every  material  allegation  in  each  of 
the  two  counts  of  the  information,  and  that  if 
the  prosecution  fails  to  prove  each  and  every 
material  allegation  in  the  first  couot,  you  must 
acquit  the  defendant  on  the  first  count,  and  if 
the  prosecution  fails  to  prove  each  and  every 
material  allegation  of  the  second  count  of  the  in- 
formation, you  must  acquit  the  defendant  on 
the  second  count" 

Notwithstanding  the  fact  that  the  court 
so  Instructed  the  Jury,  appellant  assigns  as 
error  the  fact  that  the  court,  at  his  request, 
refused  to  give  to  the  jury  the  following  in- 
struction: 

"You,  the  jury,  are  instructed  that  in  deter- 
mining the  guilt  or  innocence  of  this  defendant, 
on  the  two  counts  set  forth  in  the  information, 
you  shall  confine  the  testimony  offered  as  to  the 
first  count  to  that  count,  and  the  testimony  of- 
fered as  to  the  second  count  to  that  count.  In 
other  words,  you  are  instructed  that  each  count 
in  the  information  must  be  separately  proved  to 
your  satisfaction  beyond  a  reasonable  doubt  be- 
fore yon  can  convict  the  defendant  of  either  or 
both  of  the  counts  of  the  information." 

That  the  rights  of  defendant  In  this  re- 
gard were  fully  covered  by  the  first  instruc- 
tion above  quoted  must  be  apparent;  hence, 
conceding  the  requested  instruction  correct, 
It  was,  in  view  of  the  one  given,  properly  re- 
fused. 


The  contention  that  a  sufficient  foundation 
was  not  laid  for  introducing  in  evidence  cer- 
tain articles,  consisting  of  a  note  found  under 
a  glass  in  the  house  occupied  by  Potts,  and 
also  an  add  bottle.  Jelly  glass,  piece  of  screen, 
and  notes  and  parts  of  enveloipes  containing 
the  same,  concerning  which  much  testimony 
was  offered,  is  without  merit  The  identity 
of  the  articles  so  found  was  clearly  estal>- 
llshed.  Were  it  otherwise,  and  conceding  the 
claim  of  appellant,  it  is  apparent  upon  the 
record  that  he  could  not  iwsslbly  hare  been 
prejudiced  by  reason  of  the  introduction  of 
such  evidance  marked  as  exhibits  in  the  case. 

[8]  The  record  does  not  disclose  what  was 
said  by  the  district  attorney  in  the  course 
of  his  argument  to  the  Jury,  and  hence  there 
is  nothing  upon  which  to  base  api>ellaiit's 
assignment  of  error  on  account  of  misconduct 
of  the  district  attorney  In  making  improper 
statements  to  the  Jury. 

[9]  Neither  is  there  anything  in  the  record 
showing  an  abuse  of  discretion  on  the  irnrt 
of  the  court  In  refusing,  at  defendant's  re- 
quest, to  make  an  order  permitting  the  Jury 
to  view  the  premises  where  tihe  offense 
charged  was  alleged  to  have  been  committed. 
Indeed,  as  said  in  People  v.  Howard,  28  Cat 
App.  181,  131  Pac.  764: 

"It  Is  difficult  to  conceive  of  a  case  in  which 
the  facts  would  justify  a  reversal  for  an  aboae 
of  such  discretion." 

Our  attention  has  not  been  directed  to  any 
prejudicial  error  disclosed  by  the  record. 
The  Judgment  is  affirmed. 

We  concur:    CONREY,  P.  J.;   JAMES.  J. 


(34  CaL  App.  3«1 
SHERWOOD  r.  LOWELL.     (Civ.  1649.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   July  27.  1917.) 

1.  MOBTOAOES  «=»280(5)— ASSUUPTIOK  OP  Si- 
CVBED   DEB1^-SuFF1CIEN-CT   OF   EVIDENCE. 

In  an  action  on  a  note,  made  by  defendant's 
brother  and  secured  by  a  mortgage  on  land 
conveved  to  a  corporation  in  which  defendant 
was  the  principal,  but  not  the  sole,  stockholder. 
evidence  held  insuliicient  to  support  a  finding 
that  defendant  and  bis  brother  represented  that 
the  brother  would  transfer  all  the  property  to 
defendant,  and  that  defendant  agreed  with  plain- 
tiS  to  pay  the  note. 

2.  Limitation  of  Actions  <8=3igT(.?)  —  Evi- 
dence—Acknowledgment  OR  New  Prom- 
ise. 

Where  a  memorandum  on  the  billhead  of  a 
corporation  of  which  defendant  was  the  princi- 
pal stockholder,  containing  a  credit  for  the  in- 
terest on  a  note,  was  relied  on  as  an  ackunwl- 
cdsment  or  new  promise  by  defendant,  takinj: 
the  note  out  of  the  statute  of  limitations,  pinin-' 
tiff's  testimony  regarding  the  corporation  that, 
as  he  understood  it  defendant  was  the  whole 
thing,  manager,  owner,,  and  everything  else,  diO 
not  sujiport  a  finding  that  defendant  represented 
to  plaintiff  that  he  was  the  corporation. 

3.  Frauds,  Statute  of  ®=»23(1) — Gcarantt 
<&=>lf)(3)— Promise  to  Pay  Anotheb's  Debt 

— CONSIOERATION. 

TTnder  Civ.  Code.  $  1624,  subd.  2.  makinf 
special  promises  to  answer  for  the  debt  of  nn- 
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other  invalid,  unless  some  memorandum  thereof 
IS  in  writing  and  subscribed  by  the  party  to  be 
churgeU,  except  in  the  cases  provided  for  in 
section  2794,  and  section  2794,  providing  that 
a  promise  to  answer  for  another's  obligation 
is  deemed  an  original  obligation  of  the  promisor, 
and  need  not  be  in  writing  when  the  promise 
is  made  by  one  who  has  received  property  of 
another  upon  an  undertaking  to  apply  it  pursu- 
ant to  such  promise,  etc,  where  mortgaged  prop- 
erty was  conveyed  to  a  corporation,  an  oral 
agreement  by  the  principal  stockholder,  several 
months  later,  with  the  holder  of  the  mortgage 
note,  that  ho  would  pay  the  note,  was  void,  be- 
cause not  in  writing  and  wholly  without  consid- 
eration. 

4.  Frauds,  Statute  of  «=>115(2)— Sufficiew- 
CY  OF  Writing — Promise  to  Pat  Anotueb's 
Debt. 

Where  mortgaged  property  was  conveyed 
to  a  corporation,  and  the  principal  stockholder 
subsequently  'made  a  payment  of  interest  on 
the  mortgage  note,  which  payment  was  evi- 
denced by  a  credit  for  the  amount  of  the  inter- 
est in  a  memorandum  in  defendant's  handwrit- 
ing, on  the  corporation's  billhead,  containing 
charges  against  the  holder  of  the  note  for  mer- 
chandise purchased  from  the  corporation,  this 
.was  not  a  sufficient  memorandum  to  satisfy 
the  statute  of  frauds  (Civ.  Code,  S  1C24,  subd. 
2),  on  the  theory  that  defendant  treated  the 
name  of  the  corporation  printed  on  the  billhead 
as  his  own,  or  adopted  it  as  his  signature,  since 
the  writing  must  not  only  contain  an  unequivo- 
cal assumption  of  the  obligation,  but  must  be 
subscribed  by  the  party  to  be  charged,  and  a 
mere  inference  arising  from  circumstances  rea- 
sonably amenable  to  different  meanings,  or 
leading  to  either  one  of  two  opposite  or  incon- 
sistent conclusions,  does  not  measure  up  to  the 
requirements  of  the  statute. 

5.  Limitation  of  Aotionb  «=»146(3)  —  Ao- 

KNOWI.EDOMENT    OB    NBW    PROMISE— SUFFI- 

ciENOT  OF  Writing. 
The  writing  was  not  sufficient  to  take  the 
note  out  of  the  operation  of  the  statute  of  limi- 
tations, onder  Code  Civ.  Proc  i  360,  providing 
that  no  acknowledgment  or  new  promise  is 
sufficient  evidence  of  a  new  or  continuing  con- 
tract to  take  the  case  out  of  the  operation  of 
such  statute,  unless  contained  in  some  writing 
signed  by  the  party  to  be  charged,  especially 
where  the  memorandum  was  made  after  the 
debt  was  barred,  since  an  acknowledgment  of 
a  debt,  from  which  a  promise  to  pay  ma^  be 
implied,  must  be  a  direct,  distinct,  unqualified, 
and  unconditional  admission  of  a  previous  sul>- 
sisting  debt,  which  the  party  is  liable  and  will- 
ing to  pay. 

6.  liiuiTATioN  or  Actions  «=9l63(4)  —  Past 
Payment^— Necessity  or  Wbitino. 

Under  Code  Civ.  Proc.  I  360,  a  part  pay- 
ment is  not  sufficient  in  itself  to  take  a  debt, out 
of  the  statute  of  limitations,  unless  there  is  a 
writing,  signed  by  the  party  to  be  charged,  show- 
ing an  acbiowledgment  of,  or  an  express  prom- 
ise to  pay,  the  debt. 

7.  Mobtgaoes  <&=>2S0(4)  — •  Assumption  of 
Debt  bt  Pubciiaser  —  Natubb  or  Liabil- 
ity. 

If  a  corporation  to  which  mortgaged  prop- 
erty was  conveyed,  or  its  principal  stockholder, 
assumed  and  agreed  to  pay  the  mortgage,  the 
corporation  or  the  stockholder  became  nothing 
more  than  a  guarantor  of  or  indemnifier  against 
any  deficiency  that  might  arise  upon  a  sale  of 
the  mortgaged  premises,  in  view  of  Code  Civ. 
Proc.  !  726,  providing,  relative  to  the  foreclo- 
sure of  mortgages,  that  there  can  be  but  one 
action  for  the  recovery  of  any  debt,  or  the  en- 
forcement of  any  right  secured  by  mortgage, 
which  action  must  be  in  accordance  with  the 
provisions    of   that   chapter. 


8.  Mo^TOAOES  <S=>2S0(1)  —  AssnuFTiON  or 
Debt  by  Purciiaseb— Liability. 
Where  mortgaged  property  was  conveyed 
by  a  mortgagor  to  his  wife,  without  any  as- 
sumption of  the  mortgage  or  agreement  by  her 
to  pay  it,  and  was  then  conveyed  by  her  to  a 
corporation,  ony  agreement  by  the  (■ori)oration 
or  its  principal  stockliolder  to  pay  the  mortgage 
debt  was  not  binding,  as,  the  corporation's 
grantor  not  being  liable,  there  was  no  privity  of 
contract. 

Appeal  from  Superior  Court,  Mendocino 
County ;  J.  Q.  White,  Judge. 

Action  by  O.  W.  SSenvood  against  A.  J. 
Lowell.  From  a  Judguieut  for  plaintiff,  and 
an  order  denying  a  motion  to  set  it  aside 
and  enter  a  Judgment  for  defendant,  defend- 
ant appeals.    Reversed. 

Robert  Duncan,  of  Ukiab,  for  appellant. 
Preston  &  Preston,  of  UUlah,  and  C.  H.  Mc- 
Conaughy,  of  Ft.  Bragg,  for  respondent. 

liART,  J.  Tbe  action  is  on  a  promissory 
note  executed  March  30,  1908,  to  plaiutlff, 
by  J.  W.  Lowell,  brother  of  defendant,  and 
imyable  one  year  after  date.  It  is  alleged  In 
the  complaint  that,  In  consideration  of  the 
maker  of  tbe  nota  transferring  to  defendant 
"certain  property  and  business,"  defendant 
agreed  to  pay  said  note ;  that  "on  March  30, 
1909,  the  30th  day  of  March,  1912,  and  tbe 
30th  day  of  Mar:h,  1913,  pursuant  to  Said 
agreement,  defendant  did  on  said  dates  pay 
to  plalntUI  tbe  interest  due  on  said  promis- 
sory note" ;  that  "thereafter,  on  May  5, 1913, 
at  the  said  town  of  Westport,  defendant 
agreed  In  writing  to  and  with  plaintiff  to 
pay  said  promissory  note,  and  did  then  and 
there,  in  writing,  make  a  payment  on  said 
promissory  note  to  said  plaintiff  In  tbe  sum 
of  $80."  Judgment  is  prayed  for  the  sum 
of  $1,000  and  interest  from  March  30,  1913. 

Defendant,  In  bis  answer,  denied  entering 
Into  the  alleged  agreement,  and  denied  that 
any  such  agreement  was  made;  denied  the 
alleged  transfer  of  property  by  J.  W.  Lowell 
to  defendant,  and  denied  tbe  alleged  payment 
of  money  as  interest  or  otherwise ;  denied 
tbe  alleged  agreement  of  May  5,  1913 ;  and 
denied,  on  Information  and  belief,  that  the 
said  sum  of  $1,000  or  any  other  sum  is  due  or 
unpaid  on  said  note.  For  further  answer, 
defendant  pleaded  sections  337,  339,  and  343 
of  the  Code  of  Civil  Procedure  In  bar  of  the 
action. 

The  cause  was  tried  by  the  court  without 
a  jury,  and  plaintiff  bad  Judgment  as  prayed 
for  in  the  complaint.  Defendant  moved  the 
court  to  set  aside  the  Judgment,  and  enter  a 
new  and  different  Judgment  In  favor  of  de- 
fendant and  against  plaintiff.  The  case  is 
here  on  appeal  from  tbe  Judgment  and  order 
denying  said  motion. 

The  execution  of  tbe  note  by  J.  W.  Lowell 
is  not  denied.  The  court  made  tbe  following 
findings: 

"II.  That  it  is  true  that  thereafter,  and  on  the 
30th  day  of  March,  1911,  at  the  town  of  Wcst- 
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port,  coant7  of  Mendodno,  state  of  CaUfpmia, 
the  said  J.  W.  Lowell  and  said  defendant,  A.  J. 
liowell,  with  the  consent  of  the  said  plaintiff, 
[did]  represent  to  said  plaintiff  that  he,  the 
said  jr.  W.  Lowell,  would  transfer  all  of  his 
property  and  said  business  to  the  defendant, 
nnd  the  defendant,  A.  J.  Lowell,  then  and  there 
did  agree  to  and  with  the  said  plaintiff  to  pay 
and  discharge  the  payment  of  said  promissory 
note  and  interest  due  thereon,  and  that  may  be- 
come due  thereon ;  but  that  the  said  J.  W. 
Lowell,  instead  of  transferring  said  property 
and  business  to  the  said  defendant,  A.  J.  Ixiw- 
ell,  transferred  the  same  to  the  Wcstport  Mer- 
cantile Company,  of  which  the  defendant,  A. 
J.  Lowell,  is  the  largest  stockholder,  nnd  that 
the  said  J.  W.  Lowell  and  the  defendant,  A.  J. 
Lowell,  did  represent  to  the  said  plaintiff  that 
he,  the  said  A.  J.  Lowell,  was  and  is  the  owner 
of  said  property  and  business,  but  that  said 
agreement  by  said  A.  J.  Lowell  to  pay  said 
note  was  not  in  writing,  but  was  oral. 

"III.  That  it  is  true  that,  pursuant  to  said 
agreement,  the  said  A.  J.  Lowell  did  assume 
and  agree  to  pay  said  promissory  note  and  in- 
terest thereon,  and  that  on  the  30th  day  of 
March,  1911,  the  said  A.  J.  Lowell  did  pay  the 
interest  on  said  promissory  note,  which  payment 
is  evidenced  by  a  memorandum  in  writing  on 
the  back  of  said  promissory  note  in  the  band- 
writing  of  said  defendant,  A  J.  Lowell,  which 
said  memoranda  is  as  follows:  'Reed  to  Afar. 
30th,  1911.'  But  that  the  name  of  A.  J.  Lowell 
does  not  ap^ar  on  said  memorandum  or  in 
connection  with  it. 

"IV.  That  it  is  true  that  on  the  5th  day  of 
May,  1913,  at  the  town  of  Westport,  county  of 
Mendocino,  state  of  Cnlifomia,  the  said  defend- 
ant, A.  J.  Lowell,  did  pay  to  plaintiff  on  ac- 
count of  interest  on  said  promissory  note  the 
sum  of  $S0,  which  payment  is  evidenced  by  a 
written  memorandum  in  the  handwriting  of  said 
defendant,  A  J.  Lowell,  on  the  billhead  of  the 
Westport  Mercantile  Company,  and  that  tlie 
said  defendant,  A.  J.  Lowell,  represented  to 
the  said  plaintiff  that  he,  the  said  A.  J.  Lowell, 
was  the  Westport  Mercantile  Company,  and 
that  the  payment  so  made  was  made  by  the  said 
defendant,  A  J.  Lowell,  personally ;  that  the 
said  written  memorandum  of  said  payment  is 
as  follows:  "By  interest,  $140;'  that  the  said 
written  memorandum  Is  not,  nor  is  the  said 
statement  on  the  billhead  of  the  Westport  Mer- 
cantile Company,  signed  or  subscribed  by  the 
said  A.  J.  Lowell;  that  the  name  of  the  West- 
port  Mercantile  Company  does  not  appear  there- 
on, except  in  printing." 

The  oncontradlcted  evidence  shows :  That 
the  Westport  Mercantile  Company  Is,  and  has 
been  since  Its  organization  on  June  29,  1907, 
a  corporation,  duly  established  as  such  under 
the  laws  of  the  state  of  Callfomla ;  that  its 
principal  place  of  business  was  and  Is  at  the 
town  of  Westport,  In  Mendodno  county,  and 
that  at  said  town  It  has  carried  on  during 
the  whole  of  the  period  of  Its  existence  a 
general  merchandise  business  and  the  busi- 
ness of  purchasing  and  selling  timber,  for 
which  spedflc  purposes,  among  others,  as 
declared  In  its  articles  of  Incorporation,  It 
was  organized ;  that  the  stockliolders  of  said 
corporation  were  and  are  the  defendant,  A.  J. 
Lowell,  F.  C.  Hunter,  and  C.  E.  Gordon,  the 
defendant  being  the  owner  of  three-fifths  of 
the  stock  therein;  that  the  plain tUf  did 
business  with  said  corporation.  It  is  like- 
wise further  shown  that  the  corporation  had, 
prior  to  the  particular  transaction  giving  rise 
to  this  action,  borrowed  the  sum  of  $1,000 


from  the  plaintiff,  and  that  the  latter  held 
Its  promissory  note  therefor,  which  note 
had 'been  paid  at  the  time  of  the  trial  of  this 
action ;  that,  oo,  March  30,  1008.  one  J.  W. 
Lowell  borrowed  the  sum  of  $1,000  from  the 
plaintiff,  and  executed  and  delivered  to  the 
latter  his  promissory  note  for  said  sum,  made 
payable  one  year  after  date,  and,  as  security 
for  the  payment  of  said  note,  executed  and 
delivered  to  the  plaintiff  a  mortgage  on  a 
certain-  piece  of  land  situated  in  Mendocino 
county  and  upon  which  there  was  then  stand- 
ing a  two-story  building. 

The  parties  to  the  action  stipulated  that 
these  facts  were  true:  That  J.  W.  Lowell,  at 
the  time  of  the  making  of  the  note  last  re- 
ferred to  and  the  execution  of  the  moitguiic 
to  secure  the  payment  of  said  note,  was  the 
owner  of  the  land  so  mortgaged:  that  after 
the  said  land  was  so  mortgaged  J.  W.  Lowell 
conveyed  the  same  to  his  wife,  Mrs.  E.  J. 
Lowell ;  that  on  the  8th  day  of  August,  1910, 
Mrs.  Lowell  conveyed  the  land,  by  a  grant, 
bargain,  and  sale  deed,  to  the  Westport  Mer- 
cantile Company.  WTiile  this  deed  was,  ns 
was,  of  course,  the  deed  to  Mrs.  Lowell,  sub- 
ject to  the  mortgage,  it,  like  the  latter  deed, 
contained  no  agreement  that  the  grantee 
would  assume  the  mortgage  debt;  and  at 
the  time  of  the  conveyance  by  Mrs.  Lowell 
to  the  corporation  the  note  and  mortgage 
were  still  subsisting  obligations — that  is,  the 
statute  of  limitations  had  not  run  against 
them.  In  the  connection  it  may  parentheti- 
cally be  stated,  although  a  matter  of  no  spe- 
cial consequence,  so  far  as  the  decision  here 
is  concerned,  further  than  that  it  tends  to 
show  that  the  conveyance  to  Mrs.  Lowell  in- 
volved a  bona  fide  transaction,  the  record 
shows  that  Mrs.  Lowell  obtained  the  mort- 
gaged premises  from  her  husband  as  the  re- 
sult of  an  award  made  by  certain  arbitrators 
"in  the  matter  of  settlement  of  community 
property  of  J.  W.  Lowell  and  B.  J.  LoweU." 
It  Is  not  made  to  appear  what  occasioned  the 
arbitration,  or  the  reason  for  the  settlement 
and  the  division  between  them  of  the  com- 
munity property  rights  of  said  parties.  How- 
ever, after  the  mortgaged  land  had  been  con- 
veyed to  the  corporation,  and  after  action  on 
the  note  and  mortgage  given  to  the  plain- 
tiff by  J.  W.  Lowell  had  become  barred  by  the 
statute  at  limitations,  the  defendant,  A 
J.  liOwell,  paid  the  plaintiff  the  sum  of  $140, 
of  which  $60  was  In  payment  of  interest  then 
due  on  the  note  from  the  corporation  to 
the  plaintiff  and  $80  in  payment  on  the  J. 
W.  Lowell  note.  These  payments  were  noted 
as  a  credit  on  a  written  statement  of  an 
account  doe  from  the  plaintiff  to  the  corpora- 
tion, which  statement  is  referred  to  by  the 
court  in  finding  4  of  its  findings  as  a  "writ- 
ten memorandum  of  the  payment"  of  the  in- 
terest due  on  the  note  in  suit  As  stated, 
said  "memorandum"  was  an  ordinary  state- 
ment or  bill  rendered  against  the  plaintiff  for 
merchandise  purchased  by  him  of  the  cor- 


Digitized  by 


Uoogle 


CaL) 


SHERWOOD  V.  LOWELL 


6C7 


poratlon,  and  the  printed  part  thereof  read 
as  follows: 

"Statement  Westport  Mercantile  Co.  West- 
port,  Cal 191. .    Sold  to " 

The  date,  "May  5,"  and  the  figure  "3" 
after  the  figures  "191,"  and  all  Items  after 
the  words  "Sold  to,"  were  in  the  defendant's 
handwriting;  but  his  own  name  nowhere 
appears  therein.  It  is  upon  this  writing  that 
the  plaintiff  relies  for  a  recovery  against 
the  defendant;  his  claim  being  that  said 
"memorandum"  created  a  new  promise,  with- 
in the  intent  of  section  360  of  the  Code  of 
CItH  Procedure,  against  which  the  statute 
has  not  run,  since  the  action  founded  upon 
the  promise  so  created  was  brought  within 
four  years  after  the  date  of  the  "memoran- 
dum." It  is  argued,  in  purported  supiwrt 
of  this  position,  that,  although  the  defend- 
ant's name  Is  nowhere  attached  to  said 
"memorandum,"  the  document  is,  neverthe- 
less, within  the  meaning  of  said  section  360. 
an  "acknowledgment"  from  which  a  new 
promise  is  implied  and  created,  and  that  "a 
printed  name  is  sufficient  to  satisfy  the  stat- 
ute where  the  paper  is  delivered  under  cir- 
cumstances showing  an  intention  to  regard 
the  printed  name  as  a  person's  own,  and  so 
In  efCect  to  adopt  it  as  his  signature."  Thus 
It  will  be  observed  that  since,  concededly, 
the  note  was  barred  by  the  statute  of  limi- 
tations after  March  30,  1913,  the  right  to 
maintain  this  action  must  depend  upon 
whether  the  finding  of  a  new  promise  to  as- 
sume and  pay  the  indebtedness  evidenced  by 
the  note  in  question  Is  supported  by  the  evi- 
dence. 

Section  360  of  the  Code  of  Civil  Procedure, 
supra,  provides: 

"No  acknowledgment  or  promise  is  sufficient 
evidence  of  a  new  or  continuiDg  contract,  by 
which  to  take  the  case  out  of  the  operation  of 
this  title,  unless  the  same  is  contained  in  some 
writing,  signed  by  the  party  to  be  charged." 

The  defendant  contends  that  the  "written 
memorandum"  referred  to  is  not  such  a  writ- 
ing as  will  take  the  case  out  of  the  operation 
of  the  above  section;  that  it  Is  insufficient 
under  the  terms  of  the  statute  of  frauds  to 
diarge  either  the  defendant  or  the  corpora- 
tion with  liability  for  payment  of  the  debt ; 
that  In  no  event  can  either  the  defendant  or 
the  corporation  be  held  liable  to  the  plaintiff, 
since  the  uncontroverted  evidence  shows  that 
there  was  no  privity  of  contract  between  ei- 
ther and  the  plaintiff. 

[1]  In  the  first  place,  we  express  the  opin- 
ion that  the  evidence,  as  It  Is  presented  by  the 
record  here,  Is  wholly  Insufficient  to  sustain 
that  part  of  finding  No.  2  which  reads  as 
follows: 

"That  it  la  true  that  thereafter,  and  on  the 
30th  day  of  March,  1911,  at  the  town  of  West- 
port,  *  *  •  the  said  J.  W.  Lowell  and  said 
defendant,  A.  J.  Lowell,  with  the  consent  of 
the  said  plaintiff,  [did]  represent  to  said  plain- 
tiff that  he,  the  said  J.  W.  Lowell,  would  trans- 
fer all  of  his  property  and  said  business  to  the 
defendant,  and  the.  defendant,  A.  J.  Lowell, 
then  and  there  did  agree  to  and  with  the  said 


plaintiff  to  pay  and  discharge  the  payment  of 
said  promissory  note  and  interest  due  thereon, 
and  that  may  become  due  thereon." 

The  only  testimony  that  we  have  been  able 
to  find  In  the  record  from  which  a  possible 
inference  might  arise  that  the  agreement  re- 
ferred to  in  said  finding  was  made,  other 
than  the  written  statement  of  account  ren- 
dered to  the  plaintiff  by  the  corporation  and 
above  described.  Is  the  following  given  by 
the  plaintiff: 

That  when  A.  J.  Lowell  paid  the  interest  on 
the  note  on  the  30th  day  of  March,  1911,  a 
conversation  took  place  between  him  and  A.  3. 
Lowell  concerning  said  payment.  "Q.  State 
what  was  said  and  where,  and  who  was  present 
at  the  time  the  payment  was  made?  A.  I  can't 
give  the  exact  words.  Q.  Well,  in  substance, 
what  you  understood  what  was  said?  A.  We 
were  talking  about  the  note,  and  Mr.  A.  J. 
Lowell  was  to  pay  the  note,  and  be  paid  me 
that  interest  the  first  year.  Q.  You  mean  in 
1911?  A.  Yes,  sir.  Q.  That  was  the  first  in- 
terest paid  by  A.  J.  Lowell?  A.  Yes,  sir.  Q. 
At  that  time  was  there  anything  said  about 
releasing  J.  Vr'.  Lowell?  A.  Yes,  sir.  Q.  Since 
that  time,  who  hove  you  looked  to  for  the  pay- 
ment of  this  note?  A.  Mr.  A.  J.  Lowell.  Q. 
Now,  since  1911,  were  any  other  payments 
made  by  Mr.  A.  J.  Ixjwell?  A.  Yes,  sir.  Q. 
When  was  the  next  payment  made?  A.  Some 
time  in  1012." 

He  testified  that  a  further  payment  was 
made  in  1913,  and  said  he  had  a  writing  to 
show  said  payment,  referring  to  the  state- 
ment (above  referred  to)  showing  the  ac- 
count between  plaintiff  and  the  corporation 
for  merchandise  furnished  the  former  by  the 
latter,  and 'which  contained  the  credit  item 
of  $140  for  Interest  then  due  on  the  two 
notes — the  note  In  suit  and  the  note  of  the 
corporation  to  the  plaintiff.  On  redirect  ex- 
amination, the  plaintiff  testified  that,  near 
the  time  at  which  J.  W.  Lowell  and  his  wife 
accepted  the  award  made  by  the  arbitrators 
who  had  been  selected  to  adjust  and  settle 
their  respective  rights  in  their  community 
property,  A.  J.  Lowell  told  him  that  J.  W. 
Lowell  bad  assigned  the  mortgaged  premises 
to  him,  and  that  be  (A.  J.)  had  received  said 
property. 

It  will  be  olwerved  that  In  the  above  testi- 
mony the  plaintiff  does  not  say  that  A.  J.  and 
J,  W.  Lowell  entered  Into  the  agreement 
referred  to  in  finding  No.  2.  Nor  is  there  to' 
be  found  anywhere  In  the  record  any  testi- 
mony that  A.  J.  and  J.  W.  Lowell  entered 
into  any  such  agreement  The  most  that  can 
be  said  of  the  above  testimony  of  the  plain- 
tiff, or  the  effect  thereof,  is  that  A.  J.  Lowell, 
whether  for  himself,  or  for  J.  W.  Lowell, 
or  for  the  corporation.  Is  not  made  to  appear 
therefrom,  paid,  as  It  accrued,  the  Interest 
on  the  note  on  three  several  occasions,  and 
that  the  plaintiff  had  looked  to  A.  J.  Lowell 
for  the  payment  of  the  note.  The  testimony 
obviously  falls  far  short  of  upholding  the 
part  of  finding  2  above  quoted  herein. 

Nor  is  there  any  proof  to  sustain  the  re- 
maining vital  portion  of  said  finding,  viz.: 

"That  the  said  J.  W,  Lowell,  instead  of 
transferring  said  property  and  business  to  the 


Digitized  by 


Lioogle 


668 


107  PACIFIC  REPORTEB 


(CaL 


said  defendant,  A.  J.  Lowell,  transferred  the 
same  to  the  Wes^rt  Mercantile  Company,  of 
which  the  defendant,  A.  J.  Lowell,  is  the  largest 
stockholder,  and  that  the  said  J.  W.  Lowell  and 
the  defendant,  A.  J.  Lowell,  did  represent  to 
the  said  plaintiff  that  he,  the  said  A.  J.  Lowell, 
was  and  is  the  owner  of  said  property  and  busi- 
ness," etc. 

Tbe  uncontradicted  evidence  Is,  as  has 
heretofore  been  shown,  that  it  was  not  J.  W. 
Lowell,  but  his  wife,  E.  J.  Lowell,  who,  hav- 
ing previously  been  awarded  the  mor^aged 
premises  as  her  share  of  the  community 
property  In  tbe  settlement  by  the  arbitrators 
of  the  community  rights  .of  herself  and  bu^ 
band,  transferred  and  conveyed  the  said 
premises  to  the  Westport  Company. 

[2]  The  only  other  finding  which  la  of  a 
fact  material  or  vital  to  the  Judgment  is  the 
finding  that  the  payment  of  tbe  interest  on 
the  note  in  tbe  sum  of  $80,  on  May  5,  1913, 
is  "evidenced  by  a  written  memorandum,  in 
the  handwriting  of  the  defendant  •  •  • 
on  the  billbead  of  the  Westport  Mercantile 
Company,"  and  that  the  "said  written  memo- 
randum of  said  payment  is  as  follows:  'By 
interest,  $140;'  that  tbe  said  written  memo- 
randum is  not,  nor  Is  the  said  statement  on 
the  billhead  of  tbe  Westport  Mercantile  Com- 
pany, signed  or  subscribed  by  the  said  A.  J. 
Lowell ;  tliat  the  name  of  the  Westport  Mer- 
cantile Company  does  not  appear  thereon  ex- 
cept in  printing" ;  and  that  "the  said  defend- 
ant represented  to  the  said  plaintiff  that  he, 
tbe  said  A  3.  Lowell,  was  the  Westport  Mer- 
cantile Company,  and  that  the  payment  so 
made  was  made  by  tbe  said  defendant,  A  J. 
Lowell,  personally." 

There  is  no  evidence  In  the  record  which 
sustains  or  warrants  the  finding  that  A.  J. 
Lowell  represented  to  the  plaintiff  that  he 
(the  said  Lowell)  "was  the  Westport  Mercan- 
tile Company."  As  to  the  fact  so  found,  the 
only  testimony  disclosed  by  the  record  which 
might  be  said  to  have  any  bearing  whatever 
thereon  is  that  of  the  plaintiff,  who  merely 
stated,  referring  to  the  corporation,  that,  as 
be  understood  it,  A.  J.  Lowell  was  "the 
whole  thing— manager,  owner,  and  every- 
thing else."  Obviously,  that  statement  in- 
volves only  the  conclusion  of  the  witness,  and 
is  wholly  insufficient  to  support  the  finding 
referred  to.  In  this  connection  it  may  be  ob- 
served that  tbe  articles  of  incorporation  of 
tbe  corporation  and  the  uncontradicted  testi- 
mony of  A  J.  Lowell  show  or  tend  to  show 
tliat,  while  the  said  Lowell  was  the  principal 
stockholder  therein,  there  were  others  who 
owned  considerable  stock  in  tbe  concern. 

[3, 4]  Even  conceding  that  the  evidence 
ribows  that  tbe  defendant,  on  tbe  30th  day 
of  March,  1011,  promised  to  pay  the  note, 
which  we  hold  is  not  so,  the  promise  so  found 
to  have  been  made,  not  having  been  made 
under  or  upon  any  of  the  conditions  specified 
in  subdivisions  1,  2,  and  3  of  section  279-1  of 
the  Civil  Code,  is  wholly  void  because  not  in 
writing.  Civ.  Code,  {  1624,  subd.  2.  The  un- 
nnntradlcted  evidence  shows,  and  tbe  court 


findst  as  lias  been  already  pointed  out,  that 
tbe  mortgaged  premises  were  conveyed  to 
the  corporation,  and  not  to  tbe  defradant. 
and  that  such  conveyance  was  made  some 
seven  months  prior  to  the  making  of  the  al- 
leged promise.  Nor  Is  there  any  evidence,  or 
even  pretense,  that  tlie  defendant  received 
any  other  property  of  J.  W.  Lowell  to  be  de- 
voted to  any  of  the  purposes  mentioned  in 
section  2794  of  the  Ci\il  Code.  Hence,  fur- 
thermore, there  was  no  ccmsideration  moving 
to  tbe  defendant  for  tbe  agreement.  If  made 
at  ail,  it  was  a  mere  nudum  pactum.  It  fol- 
lows, of  course,  that  the  finding  that  such  a 
promise  was  made  by  the  defendant,  at  the 
time  mentioned  in  the  findings,  is  without 
any  force  in  the  determination  of  tills  ap- 
peal, and  there  is,  therefore,  no  necessity  for 
further  consideration  of  It.  But  tbe  basis 
of  the  present  action  is  not  the  alleged  agree- 
ment of  March  30, 1911,  which  was  made.  If 
at  all,  before  the  plaintifTs  right  of  action 
on  the  note  or  original  obligation  bad  been 
lost  by  lapse  of  the  time  limited  by  the  stat- 
ute within  which  he  might  have  sued  on  said 
note.  His  action  is,  as  seen,  founded  entire- 
ly on  the  alleged  written  memorandum  men- 
tioned in  finding  4,  which  was  made  after  the 
statute  had  barred  his  right  to  sue  on  the 
note.  It  is  upon  this  alleged  new  promise 
tliat  the  plaintiff  relies  for  a  recovery. 

But  it  is  clear  to  us  that  the  alleged  mem- 
orandum is  wholly  insufficient,  under  the 
terms  of  tbe  second  subdivision  of  section 
1624  of  the  Civil  Code  and  those  of  section 
360  of  the  Code  of  Civil  Procedure,  either  to 
charge  the  defendant  with  liability  for  tbe 
payment  of  the  debt  or  to  take  tbe  case  out 
of  the  operation  of  the  statute  of  limitations. 
Indeed,  the  first  proposition  is  clearly  settled 
by  tbe  finding  that  the  memorandum  was  not 
signed  by  the  defendant.  Section  1624,  subd. 
2,  supra,  provides  that  a  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage 
of  another,  to  be  valid,  must  be  in  writing 
and  subscribed  by  the  party  to  be  charged,  or 
by  his  agent  As  has  been  shown,  there  is  no 
evidence  to  support  the  finding  that  tbe  de- 
fendant was  himself  the  corporation,  and 
there  is  no  evidence  or  direct  finding  that  the 
defendant  treated  the  name,  "Westport  Mer- 
cantile Company,"  as  printed  on  the  state- 
ment or  memorandum,  as  his  own,  or  in  ^ect 
adopted  it  as  his  signature.  If,  as  lias  been 
suggested,  said  memorandum  was  delivered 
by  ^he  defendant  under  circumstances  Justi- 
fying the  inference  that  the  defendant's  In- 
tention was  to  treat  the  printed  name  as  bis 
own  and  to  adopt  it  as  ills  signature,  then 
we  reply  that  a  mere  inference  arising  from 
circumstances  reasonably  amenable  to  differ- 
ent meanings,  or  which  will,  with  equal  force. 
lead  to  either  one  of  two  opposite  or  inconsis- 
tent conciu-sions,  docs  not  measure  up  to  the 
requirements  of  the  statute.  The  circum- 
stance that  the  written  part  of  the  statement 
was  in  the  handwriting  of  tbe  defendant,  to- 
gether with  the  circumstance  that  the  latter 
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bad  at  a  prevtona  time  orally  said  to  the 
plaintiff  that  he  would  pay  the  debt,  may 
well  be  said  to  Justify  the  Inference  that  the 
defendant  Intended  to  adopt  the  printed 
name  of  the  corporation  as  his  own.  On  the 
other  band,  the  circumstances  that  the  memo- 
randum was  on  a  billhead  of  the  corporation, 
that  all  the  debit  Items  In  the  statement  were 
for  merchandise  purchased  from  the  corpora- 
tion by  the  plaintiff,  that  the  name  of  the  de- 
fendant was  neither  printed  nor  written  on 
the  statement,  and  that  the  mortgaged  prop- 
erty was  not  conveyed  to  the  defendant  but 
to  the  corporation,  certainly  Justify  the  Infer- 
ence that  the  transaction  was  Intended  and 
understood  to  be  that  of  the  corporation,  and 
not  the  personal  transaction  of  the  defend- 
ant.' 

The  statute  plainly  contemplates  that,  to 
charge  a  third  party  with  liability  for  the 
debt  of  another,  the  writing  so  relied  upon 
most  not  only  contain  a  direct  and  unequivo- 
cal assumption  of  the  obligation,  but  It  must 
be  subscribed  by  the  party  to  be  charged.  As 
seen,  the  only  feature  of  the  memorandum 
here  which  relates  In  any  way  to  the  note 
in  suit  or  the  indebtedness  evidenced  thereby 
is  the  item  of  credit  for  Interest  in  the 
words:  "By  interest,  1140."  There  Is  not 
another  word  or  line  contained  therein  which 
tends  to  show  any  contract  by  which  the  de- 
fendant or  any  other  person  agreed  to  stand 
for  the  debt  which  Is  primarily  responsible 
for  this  action.  The  writing  la  not  a  memo- 
randum of  a  promise  or  agreement  to  do  any- 
thing, much  less  one  to  assume  the  debt 
wbich  Is  the  foundation  of  this  suit  The 
object  of  the  statute  of  frauds  is  to  preserve. 
In  the  most  certain,  definite,  and  enduring 
form,  evidence  of  the  terms  to  which  persons 
wbo  have  entered  into  contractual  relations 
as  to  certain  specified  kinds  of  transactions 
have  mutually  agreed,  and  thus  to  prevent 
the  imposition  of  fraud  and  the  practicing  of 
perjury  in  such  transactions,  and  certainly  it 
cannot  be  said  that  the  object  of  the  statute 
may  be  accomplished,  or  fraud  or  perjury 
prevented,  or  the  practice  of  either  minimiz- 
ed, where,  as  here,  no  promise  or  agreement 
can  be  shown,  or  the  purpose  or  signlScauce 
of  the  writing  relied  on  even  understood,  in 
the  absence  of  parol  evidence  explanatory 
thereof. 

[8, 1]  Nor  is  the  writing  suflldent  to 
take  the  case  out  of  the  operation  of  the 
statute  of  limitations  While  It  Is  true  that 
in  an  early  case,  Barron  v.  Kennedy,  17  Cal. 
577,  It  was  held  that  "part  payment  has  al- 
ways been  held  sufficient  to  take  the  debt,  on 
which  It  is  made,  out  of  the  statute,"  the 
language  so  used  must  be  considered  in  the 
llglit  of  the  sltuation'presented  to  the  court 
— that  is  to  say,  the  language  quoted  states 
the  rule  correctly  where  it  is  considered  In 
connection  with  the  fact,  if  It  be  a  fact,  that 
there  is  a  writing,  signed  by  the  party  to  be 
chf.rged,  showing  an  acknowledgment  of  or 
an  express  promise  to  pay  the  debt.   If  there 


be  no  such  writing  of  any  kind  or  diaracter, 
then  part  paym«at  is  insufficient  to  take  the 
debt  out  of  the  statute.  If  the  rule  were 
otherwise,  then  to  section  300  of  the  Code,  of 
Civil  Procedure  would  be  added  a  qualifica- 
tion which  It  does  not  contain,  and  which  is 
not  within  the  fair  and  reasonable  import  of 
its  language. 

As  we  have  shown  and  as  is  obvious,  there 
is  no  direct  and  distinct  promise  to  pay  the 
debt  contained  in  the  memorandum,  and  an 
acknowledginent  of  a  debt  from  which  a 
promise  to  pay  may  be  implied  must  be  a 
direct,  distinct,  unqualified,  and  uncondition- 
al admission  of  a  previous  subsisting  debt 
which  the  party  is  liable  and  willing  to 
pay.  "If  there  be  accompanying  drcnm- 
stances,  whidi  repel  the  promise  or  inten- 
tion to  pay;  if  the  expressions  be  equivo- 
cal, vague,  and  indeterminate,  leading  to  no 
certain  conclusion,  but  at  best  to  probable  In- 
ferences, which  may  affect  different  minds  in 
different  ways — we  think  they  ought  not  to 
go  to  the  Jury  as  evidence  of  a  new  promise 
to  revive  the  cause  of  action."  Mr.  Justice 
Story,  in  Bell  v.  Morrison,  1  Pet  (U.  8.)  862, 
7  U  Ed.  174.  See,  also,  Biddel  v.  Brtszolara, 
56  Cal.  382;  MeConnlck  v.  Brown,  36  Oal. 
180,  185,  05  Am.  Dec.  170;  Pierce  t.  MerrlU, 
128  OaL  476,  61  Pac.  67,  79  Am.  St  Rep.  63 ; 
Rodgers  ▼.  Byers,  127  Cal.  028,  60  Pac.  42; 
Visher  v.  Wilbur,  6  Cal.  App.  662,  670,  671,  90 
Pac.  1065,  01  Pac.  412.  The  rule  as  thus 
stated  involves  the  test  determinative  of 
whether  an  acknowledgment  by  the  debtor 
himself  Is  such  as  to  Justify  the  Implication 
of  a  promise  to  pay,  and  In  this  state  it  has 
been  repeatedly  held  that  the  rule  will  be  the 
more  rigidly  applied  where  the  acknowledg- 
ment, even  by  the  debtor  himself,  is  after  the 
statute  lias  run,  and  thus  a  new  promise 
sought  to  be  established,  than  where  th» 
adcnowlcdgment  sufficient  to  continue  the  life 
of  the  obligation  is  made  before  the  statute 
has  run.  This  being  the  rule  as  to  the  debtor 
himself,  it  seems  to  us  that  an  'acknowledg- 
ment by  a  third  party,  particularly  after  the 
debt  has  been  barred,  should  be  so  clear, 
distinct,  direct,  and  unequivocal  as  necessari- 
ly to  raise  the  Implication  of  a  promise  by 
him  to  pay  the  debt.  Indeed,  It  seems  to  us 
that  in  such  a  case,  where,  of  course,  none 
of  the  conditions  specified  In  section  2704  of 
the  Civil  Code  exists,  to  bind  a  third  party,  a 
distinct,  direct,  and  unconditional  express 
promise  in  writing  should  be  required.  In 
this  case,  however,  the  circumstances  accom- 
panying the  making  of  the  alleged  "memoran- 
dum in  writing"  furnish  the  only  ground 
upon  which  the  claim  may  rest  that  the  de- 
fendant either  promised  to  pay  or  made  an 
acknowledgment  of  the  debt,  and  as  we  have 
shown,  and  as  must  readily  be  apparent  upon 
an  examination  of  those  circumstances,  they 
"lead  to  no  certain  conclusion,  but  at  best  to 
probable  inferences  which  may  affect  differ- 
ent minds  in  different  ways." 

[7]  The  foregoing  views  and  the  colcIu- 
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slon  necessarily  following  therefrom  are  ded- 
slve  of  this  case;  but,  while  not  necessary 
to  do  80,  we  will,  nevertheless,  consider  brief- 
ly another  proi)ositlon  advanced  by  the  appel- 
lant in  impeachment  of  the  judgment,  viz. : 

"That  if  the  appellant  here,  or  even  the  West- 
IMrt  Mercantile  Company,  bad  assumed  and 
agreed  to  pay  the  mortgaice  of  this  plaintiff, 
neither  would  become  anything  mure  than  a 
guarantor  of  or  indemnifier  against  any  defi- 
ciency that  might  arise  upon  a  sale  of  the  mort- 
gaged premises." 

This  proposition  follows  from  the  fact  that 
the  sole  remedy  of  the  mortgagee  is  in  an  ac- 
tion to  foreclose  the  mortgage  (Code  Civ. 
Proc.  {  726),  and  therefore  the  liability  of 
the  mortgagor  wholly  contingent  on  the  fact 
that  a  sale  of  the  mortgaged  premises  shall 
fall  to  sntlRTfy  the  debts  and  costs.  It  is,  so  it 
Is  contended,  against  this  contingency  that 
the  purchaser  indemnifies  him.  "True,  the 
statute  authorizes  a  single  decree  which  pro- 
vides for  a  sale  of  the  mortgaged  premises, 
and  a  subsequent  Judgment  over  against  the 
mortgagor,  to  which,  upon  the  equitable  prin- 
ciple of  subrogation,  may  be  added  a  Judg- 
ment over  against  the  purchaser  (where  the 
latter  has  indemnified  his  vendor)  for  any  de- 
ficiency which  may  appear  from  the  sher- 
IflT's  return."  Blddell  v.  Brizzolara,  64  Cal. 
354,  30  Pac.  609.  See,  also,  Robwts  v.  Fltss- 
allen,  120  Cal.  482,  62  Pac.  818;  Ward  v.  De 
Oca,  120  Cal.  102,  52  Pac.  130;  Andrews  ▼. 
Bobertson,  169  Pac.  — .  We  think,  assum- 
ing that  an  agreement  either  by  the  defend- 
ant or  the  corporation  to  assume  the  mort- 
gage debt  was  made,  this  case  comes  clearly 
within  the  doctrine  of  those  cases.  ^ 

rH  But  a  further  proposition,  which  Is 
supported  by  the  record  and  must  be  sustain- 
ed, may  briefly  be  considered,  viz.:  That, 
since  the  conveyance  of  the  property  to  Mrs. 
Lowell  by  her  husband  occurred  after  the 
premises  had  been  mortgaged  to  the  plaintifT 
without  an  agreement  by  ber,  contained  In 
the  deed  or  otherwise,  that  she  would  assume 
or  pay  the  "mortgage  debt,  and  she  under 
these  circumstances  later  transferred  the 
property  to  the  corporation,  the  appellant, 
conceding  that  he  is  or  then  was  the  West- 
port  M*»rcnntile  Company,  and  personally 
bound  by  its  acts.  Is  not  bound  or  liable  at  all 
to  the  resiwndent,  for  the  reason  that  there 
Is  no  privity  of  contract  between  them.  Nor 
(for  the  same  reason)  would  the  corporation 
be  so  bound.  In  other  words,  if  It  be  true 
that  a  purchaser  of  an  equity  of  redemption 
or  the  mortgaged  premises  may  bind  himself 
to  pay  the  mortgage  debt  as  a  part  of  the 
consideration  of  the  transfer,  still  In  this  case 
neither  the  defendant  nor  the  corporation 
would  be  llahle  to  the  plaintiff,  even  as  a 
guarantor  of  or  indemnifler  against  any  de- 
ficiency Judgment  against  the  mortgagor,  for 
the  reason  that  his  or  its  grantor  was  not 
personally  liable  for  the  debt  or  deficiency 
arising  upon  a  sale  of  the  property  under 
foreclosure.    This  proposition  is  plainly  sus- 


tainable upon  reason  and  principle,  but  it 
has  been  declared  by  numerous  cases  to  be 
the  correct  doctrine.  In  Blddell  v.  Brizzo- 
lara, 64  Chi.  361,  30  Pac.  609,  612,  supra, 
it  is  said : 

"Even  where  the  rule  has  been  established 
that  the  purchaser  is  bnund  by  bis  promise  as  a 
promise  made  for  the  benpfit  of  the  morteatfoe, 
it  is  still  necpssary  that  the  grantor  should  be 
personally  liable  upon  the  mortgage  in  order 
to  render  the  grantee  liable  upon  bis  covenant 
to  the  holder  of  the  mortgage  assumed." 

See.  also,  Ward  ▼.  De  Oca.  120  Cal.  102,  52 
Pac.  1.30:  Andrews  v.  Robertson  et  al.,  170 
Pac.  1120. 

In  King  V.  Whltely,  10  Paige  (X.  T.)  483, 
the  grantor  of  an  equity  of  redemption  in 
mortgaged  premises,  neither  legally  nor  equi- 
tably interested  in  the  payment  of  the  l)ond 
or  mortgage,  except  so  far  as  the  same  were 
a  charge  upon  bis  lands,  conveyed  the  mort- 
gaged property  subject  to  the  mortgage,  and 
the  conveyance  recited  that  the  grantees 
therein  assumed  the  mortgage  and  agreed  to 
pay  the  same  as  a  part  of  the  consideration 
for  the  conveyance.    It  was  held  that: 

"As  the  grantor  in  that  conveyance  was  not 
personally  liable  to  the  holder  of  the  mortgage 
to  pay  the  same,  the  grantees  were  not  liable 
to  the  holder  of  such  mortgage  for  the  defi- 
ciency." 

That  case  was  approved  in  the  year  1877 
in  Vpooman  v.  Turner,  60  N.  Y.  280,  25  Am. 
R^.  195,  and  later  In  the  case  of  Blddell  ▼. 
Brizzolara,  supra,  Ward  v.  E>e  Oca,  supra« 
and  Andrews  v.  Robertson  et  al.,  supra. 

At  all  events,  since  the  case  for  the  plain- 
tiff derives  its  only  support  from  the  writing 
or  statement  in  writing  of  May  5,  1913,  and 
as  we  bold  It  insufficient  to  bind  the  defend- 
ant or  legally  charge  him  with  the  debt  sued 
for,  and  is,  furthermore,  insufficient  to  take 
the  debt  out  of  tbe  operation  of  the  statute 
of  limitations,  the  Judgment  and  the  order 
appealed  from  must  be  reversed;  and  It  Is 
80  ordered. 

We  concur:  CHIPMAN,  P.  J.;  BDIU 
NETT,  J. 

(SS  Or.  e70> 

CITY  OF  CLATSKANIE  t.  McDONALD 

et  nz. 

(Supreme   Court  of  Oregon.     Sept   10,  1917. 

Rehearing  Denied  Oct  9,  1917.) 

1.  Municipal    Cobporations   «=»648— Side- 
walk—Establishment  BY  TTSEB. 

Where  the  use  of  a  sidewalk  was  permisRive 
in  its  origin,  it  could  not  become  adverse  without 
some  unequivocal  assertion  of  the  rights  of  the 
public  inconsistent  with  the  title  of  the  record 
owner. 

2.  Dedication  «=»44— Dedication  in  Pais— 
Proof. 

Dedication  by  acts  in  pais  will  not  be  as- 
sumed, without  clear  evidence  manifesting  an 
unmistakable  intention  to  abandon  to  the  public 
use. 

3.  Dedication  €=»44— Dedication  in  Pais— 
Sufficiency  of  Evidence. 

In  a  suit  to  determine  an  adverse  claim  to 
a  strip  of  land  in  front  of  a  hotel,  evidence  keld 
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not  to  show  a  dedication  to  the  public  as  a  part 
of  the  street 

4.  Dedication   ^=)4i^EviDEN0E— Levy   and 
Payment  op  Taxes. 

Although  the  levy  of  taxes  does  not  estop  the 
public  from  claiming  property  _aa  a  highway,  the 
continuous  payment  of  taxes  is  evidence  rebut- 
ting the  presumption  of  a  dedication. 
6.  Dedication    «=»39— Sidewalk— EJstoppel. 

An  owner,  who  built  a  hotel,  back  from  the 
street  with  a  sidewalk  to  the  street  line,  with  a 
roof  over  it,  and  induced  other  builders  to  con- 
form to  his  building  line,  was  not  estopped  from 
claiming  title,  in  the  absence  of  a  showing  that 
the  other  property  owners  constructed  their 
buildings  on  the  line  because  of  their  belief  tliat 
they  could  use  the  sidewalk  in  front  of  the  hotel. 
&  Estoppel  «=»118— Title  to  Land— Pboof. 

The  title  to  real  property  cannot  be  divested 
by  estoppel,  without  clear  and  satisfactory  evi- 
dence. 

Department  2.  Appeal  from  Circuit  Court, 
Columbia  County ;   J.  A.  Eakin,  Judge. 

Action  by  the  City  of  Clatskanle  against 
J.  W.  McDwald  and  Charlotte  M.  McDon- 
ald, his  wife.  Decree  for  defendants,  and 
plalntifl  appealsi    AfOrmed. 

This  Is  a  suit  brought  by  the  city  of  Clat- 
skanle, a  municipal  corporation,  to  determine 
an  adverse  claiip  asserted  by  defendants  to 
certain  property  which  plaintiff  claims  to  be 
part  of  Bridge  street  In  said  dty.  The  only 
dispute  relates  to  a  strip  of  land  47  feet  In 
length.  Its  width  varying  from  3.13  feet  at 
the  southeast  to  2.68  feet  at  the  northeast. 
It  is  conceded  that  the  record  title  to  the 
property  is  in  the  defendants,  but  plaintiff 
claims  title  by  prescription,  parol  dedication, 
and  estoppel.  The  decree  of  the  lower  court 
ujdield  defendants'  contentions,  and  plain- 
tiff appeals. 

W.  H,  Powell,  of  Portland,  for  appellant. 
O.  A.  Gore,  of  PorUand  (M.  B.  Miller,  of 
Los  Angeles,  OaL,  and  W.  A.  Harris,  of  St. 
Helens,  on  the  brief),  for  respondents. 

McCAMANT,  J.  (after  stating  the  facts 
as  above).  In  1885  a .  county  road  30  feet 
Id  width  was  laid  out  on  the  site  of  what 
Is  now  Bridge  street  in  Clatskanle.  The  land 
Included  in  and  abutting  on  this  road  was 
platted  in  April,  1902,  but  the  road  does  not 
appear  oo  the  plat  It  is  established  by  the 
testimony  that  the  road  extended  15  feet  on 
each  side  of  the  line  dividing  lot  26  from 
lot  27  In  the  sabdlTlslon.  On  June  7,  1912, 
Cbe  owners  conveyed  lot  26  to  the  defendant 
J.  W.  McDonald,  and  in  the  following  month 
he  commenced  the  construction  of  a  building 
whldi  has  sinoe  been  continoously  used  for 
hotel  purposes.  This  defendant  set  the  front 
of  the  building  back  20  feet  from  some  stakes 
which,  as  he  supposed,  marked  the  center 
line  of  the  road.  In  fnHit  of  the  building 
he  laid  flooring  5  feet  in  width  and  roofed 
it  over.  The  roof  was  supported  by  six 
wooden  pillars,  which  stood  out  5  feet  from 
the  front  of  the  building.  A  door  and  two 
windows  on   the  second  floor  of  the  hotel 


opened  out  on  this  roof,  which  was  od  the 
same  level  as  the  second  floor  of  the  hotel. 
In  1908  the  pillars  were  removed,  and  there- 
after the  roof  was  supported  by  braces;  at 
the  same  time  this  defendant  extended  the 
flooring  or  sidewalk  in  front  of  the  hotel  to 
a  width  of  8  feet.  Prior  to  this  time  some 
planiks  had  been  placed  lengthwise  the  street 
In  front  of  the  defendants'  property. 

Defendants'  hotel  was  the  flrst  building 
constructed  on  this  part  of  the  street  but  in 
1904  Barbara  H.  McKlel  constructed  a  build- 
ing  about  50  feet  northerly  from  that  of  de- 
fendants, and  the  same  year  Ben  Berkenfeld 
built  on  prcqperty  which  adjoined  the  de- 
fendants on  the  south.  The  front  of  the 
McKlel  building  was  In  line  with  the  front  of 
defendants'  hotel.  Berkenfeld  had  intended 
to  extend  his  house  5  feet  farther  into  the 
street  than  the  defendants'  property,  but  in 
conslderatiOD  of  some  privileges  granted  to 
him  by  the  defendants  In  the  use  of  their 
hotel  for  25  years  he  more  nearly  conform- 
ed to  their  building  line;  his  building  juta 
out  2  feet  beyond  the  hotel.  Berkenfeld  and 
McKlel  laid  sidewalks  in  front  of  their  prop- 
erty. In  1905  the  street  was  fllled  and  grad- ' 
ed,  and  shortly  thereafter  the  sidewalks  on 
the  street  were  connected  up  with  planking. 
FVom  the  time  when  defendants'  hotel  was 
constructed  in  1902  down  to  the  bringing  :it 
this  suit  in  October,  1915,  the  public  has 
used  the  sidewalk  in  front  of  defendants' 
hotel  more  or  less,  and  it  Is  admitted  that 
subsequent  to  1906  most  of  the  foot  travel 
on  the  street  has  passed  over  this  sidewalk. 
For  a  short  time  the  defendants  boarded  i]p 
the  northerly  end  of  the  sidewalk  on  their 
property  because  of  a  hole  In  the  dock  on  the 
adjoining  property  into  whidi  they  feared 
some  one  might  fall.  When  this  hole  was 
covered,  the  board  was  removed.  The  de- 
fendants have  cointinuously  paid  taxes  on 
the  property  in  dispute. 

[1]  In  Parrott  v.  Stewart,  65  Or.  254,  260, 
132  Pac.  523,  525,  Mr.  Justice  Bean  says: 

"To  establish  a  highway  by  prescription  there 
mast  be  an  actual  adverse  public  use,  general, 
uninterrupted,  continued  for  the  period  of  the 
statute  of  limitations  under  a  claim  of  right 
•  •  •  A  permissive  use  of  a  way  by  certain 
portions  of  the  community  constitutes  a  license, 
and  not  a  dedication,  and  is  ordinarily  some- 
thing that  may  be  revoked.  •  »  •  Where  the 
use  18  merely  permissive,  and  not  adverse,  there 
is  no  basis  on  which  a  right  of  way  by  prescrip- 
tion may  rest" 

To  the  same  effect  see  Peters  ▼.  Robertson, 
78  Or.  263,  266,  144  Pac.  568.  Plaintiff  has 
failed  to  establish  that  the  use  of  the  prem- 
ises by  the  public  was  hostile  or  adverse  to 
the  title  asserted  by  defendants.  The  side- 
walk was  constructed  originally  for  the  use 
of  defendants  and  those  doing  business  at 
their  hotel.  The  use  of  the  sidewalk  was 
permissive  In  its  origin,  and  it  could  not  be- 
come adverse  without  some  unequivocal  as- 
sertion of  the  rights  of  the  public  as  incon- 
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alstent  with  the  title  on  which  defendants 
rely.  1  R.  a  !«,  704 ;  2  C.  J.  124 ;  Bohm- 
stedt  Co.  T.  Scharen,  60  Or.  349,  354,  119  Pac. 
S37.  The  evidence  tends  to  show  that  no  such 
claim  was  asserted  by  plaintiff  until  1915, 
shortly  before  the  bringing  of  this  suit 

[2-4]  Plaintiff  contends  that  there  has  been 
a  dedication  of  these  premises  by  acts  In  pals. 
Such  a  dedication  will  not  be  assumed  with- 
out clear  evidence,  manifesting  an  unmls- 
tatcable  intention  on  the  part  of  the  owner 
to  abandon  his  property  to  the  public  use. 
Hogue  V.  Alblna,  20  Or.  182,  187,  25  Pac.  386, 
10  L.  R.  A.  673;  Lewis  v.  PorOand,  25  Or. 
133,  155,  35  Pac.  256,  22  L.  R.  A.  736,  42  Am. 
St.  Rep.  772 ;  Parrott  v.  Stewart.  65  Or.  254, 
259,  132  Pnc.  523;  Harris  v.  St  Helens,  72 
Or.  877,  386,  143  Pac.  941,  Ann.  Cas.  1916D, 
1073.  Plaintiff's  evidence  fails  to  satisfy 
this  requirement  The  evidence  shows  cir- 
cumstances indicating  that  defendants  had 
no  intention  of  abandoning  their  dominion 
over  this  property.  For  a  short  time  they 
boarded  it  up,  and  the  evidence  fails  to  show 
that  anyone  protested.  They  continuously 
paid  the  taxes.  It  Is  held  that  the  levy  of 
taxes  on  property  does  not  estop  the  public 
from  claiming  It  as  a  highway.  Campau  v. 
Detroit,  104  Mich.  560,  662,  62  N.  W.  718:  San 
Leandro  v.  Le  Breton,  72  Cal.  170,  177,  13 
Pac.  405;  Rhodes  v.  Brightwood,  145  Ind.  21, 
80,  43  N.  E.  942;  Glllean  v.  City  of  Frost,  25 
Tex.  Civ.  App.  371,  an,  61  S.  W.  345 ;  John- 
son V.  Knott,  13  Or.  308,  315,  10  Pac.  418. 
But  the  continuous  payment  of  taxes  Is  evi- 
dence rebutting  the  presumption  of  a  dedica- 
tion. 1  Elliott  on  Roods  and  Streets  (3d  Ed.) 
1S6;  Parrott  v.  Stewart,  65  Or.  254,  260,  262, 
132  Pac.  523;  Bauman  v.  Boeckeler,  119  Ma 
ISO,  199,  202,  24  S.  W.  207;  Lockey  v.  Boze- 
man,  42  Mont  387,  113  Pac.  286,  290. 

The  maintenance  by  defendants  of  the 
roof  over  tlie  sidewalk  Is  some  evidence  that 
they  continued  to  claim  the  property  in  dis- 
imte.  The  roof  was  also  a  porch  used  In  con- 
nection with  the  second  stoiy  of  the  hoteL 
These  drciunstaoces  are  each  of  slight  evi- 
dentiary value,  but,  taken  in  connection  with 
the  Inadequacy  of  plaintifTs  proof  on  the 
main  issue,  they  satlsfjr  us  that  there  was  no 
dedication. 

[(,  (}  PlalntUTs  final  claim  is  that  defend- 
ants are  estopped  to  set  up  title  to  the  prop- 
erty In  question.  In  Parrlsh  v.  Stephens,  1 
Or.  69,  69,  It  Is  said: 

"He  who  induces  the  public  to  believe  his  land 
a  gift,  or  knowingly  permits  them  to  use  and 
treat  It  as  their  own,  until  they  have  so  ac- 
customed themselves,  and  adjusted  their  proper- 
ty and  accommodated  their  business  to  it,  that 
they  cannot,  without  detriment,  be  dispossessed, 
confers  a  ngbt  which  he  can  no  more  resume 
without  wrong  than  he  can  rightfully  seize  what 
ivas  acquired  otherwise  than  by  his  gift" 

Plaintiff  contends  that  the  defendants,  by 
constructing  their  hotel  as  above  indicated 
find  permitting  the  public  to  travel  in  front 
of  it  have  Induced  other  property  owners  to 


build  on  substantially  the  same  line,  and 
that  injustice  would  be  done  them  if  defend- 
ants were  now  permitted  to  claim  as  their 
own  the  property  in  dispute.  On  this  issue 
the  case  is  not  free  from  doubt,  but  the  bur- 
den of  proof  rests  on  plaintiff.  The  title  to 
real  property  cannot  be  divested  by  estoppd 
without  clear  and  satisfactory  evidence. 
Urquhart  v.  BeUonl,  67  Or.  314,  321-322,  Ul 
Pac.  692.  There  is  evidence  that  the  defend- 
ant J.  W.  McDonald  requested  McIClel  and 
Berkenfeld  to  conform  to  his  building  line  in 
constructing  their  buildings,  but  there  is  no 
evidence  that  this  defendant  made  any  rep- 
resentations with  reference  to  the  use  of  the 
sidewalk.  Berkenfeld  received  a  valuably 
consideration  from  McDonald  for  construct- 
ing on  the  line  selected. 

In  order  to  sustain  the  estoppel  contended 
for,  the  (Aty  should  have  proved  that  other 
property  owners  were  Induced  to  construct 
their  buildings  substantially  in  line  with  de- 
fendants' hotel  by  a  belief  induced  by  defend- 
ants that  the  strip  of  land  In  front  of  these 
buildings  could  be  used  as  a  sidewalk  with- 
out claim  thereto  by  defendants.  The  evi- 
dence fails  to  establish  these  facts.  There  Is 
no  evidence  that  other  property  owners  con- 
structed their  buildings  on  the  line  selected 
because  of  their  belief  that  they  could  use 
the  sidewalk  in  front  of  defendants'  hotel. 
Plaintiff's  claim  of  estoppel  is  predicated  in 
part  on  the  contribution  by  defendant  J.  W. 
McDonald  of  $40  to  a  fund  to  pay  the  expense 
of  widening  the  street  The  street  was  wid- 
ened by  moving  back  the  houses  on  the  oppo- 
site side  from  that  with  which  we  are  con- 
cerned In  this  case.  The  defendants'  part  In 
the  matter  does  not  estop  them  from  daiming 
title  to  the  property  in  dispute. 

The  decree  is  affirmed. 

.  McBRIDE,  0.  X,  and  BE3AN  and  HARRIS, 
33.,  concur.  MOORE,  J.,  took  no  part  in  the 
consideration  of  this  case. 


(85  Or.  548) 

OHRUDINSKY  v.  EVANS  et  aL 
(Supreme  Court  of  Oregon.     Sept   19,   1917.) 

1.  Trial  «=all9, 120(2)  —  Aboument  —  Statk- 

MENT  OF  COUNBKU 

Allowing  counsel  for  plaintUf,  in  action  for 
damages  for  fraud  inducing  a  purchase,  to  state 
that  plaintiff  offers  to  take  a  certain  sum  and 
return  the  property,  giving  defendant  till  the 
next  morning  to  accept,  is  error ;  it  injecting  a 
spurious  issue,  and  also  amounting  to  a  seU-serv- 
ing  declaration  that  plaintiff  is  disposed  to  com- 
promise. 

2.  Appeal  ano  Ebrob  iS=>544(3)  —  Review  — 
Necessity  of  Bill  of  Exceptions. 

For  review  of  the  entry  of  a  separate  judg- 
ment on  the  separate  verdict  against  defendants, 
sued  as  joint  tort-feasors,  bill  of  exceptions  is 
not  necessary;  L.  O.  L.  5  172,  providing  that  no 
exception  need  be  taken  to  a  decision  on  a  matter 
of  law,  when  it  is  entered  in  the  journal,  or 
made  wholly  on  matters  in  writing  and  on  file 
in  the  court. 
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3.  Tbiai.  «s9S35  —  Vbkoict  —  Afpobtioning 
Damages. 

In  the  absence  of  statutory  authority,  the 
jury  may  not  apportion  damages  against  defend- 
ants, sued  as  jmnt  tort-feasors. 

4.  Tbial  «s>335— Verdict— Action  fob  Joint 

TOBT. 
L.  O.  L.  {  180,  authorizing  judgment  for  or 
against  one  or  more  of  several  plaintiffs  or  de- 
fendants, docs  not  allow  of  verdict  and  judgment 
in  different  amounts  against  defendants,  sned  as 
joint  tort-fcasoni. 

5.  Appeal  and  Ebbob  «s>S78(2)— Action  fob 
Joint  Tobt—Vebdict— Right  to  Complain. 

Defendants,  sued  as  joint  tort-feasors,  and 
not  merely  plaintiff,  may  complain  of  verdict 
and  judgment  against  defendants  in  different 
amounts. 

I>ei>artment  1.  Appeal  from  Clrcnlt  Court, 
Multnomah  County:  Henry  B.  McGinn, 
Judge. 

Action  by  Josephine  L.  Chrudlnsky  against 
Monemla  Evans  and  another.  Judgment  for 
plaintiff,  and  defendant  Mary  £.  Lent  ap- 
peals.   Beversed. 

This  is  an  action  to  recover  damages  from 
the  defendants  on  account  of  fraud  which 
plaintiff  alleges  they  perpetrated  upon  her, 
whereby  they  induced  her  to  purchase  the 
lease  and  furniture  of  an  apartment  bouse  In 
Portland  at  much  more  than  its  real  value. 
The  separate  answers  of  the  defendants  trav- 
erse all  the  averments  of  the  complaint 
charging  fraud.  The  Jury  returned  two  ver- 
dicts for  the  plaintiff— one  against  the  de- 
fendant Evans  in  the  sum  of  $250,  and  an- 
other against  the  defendant  Lent 'for  $1,150. 
A  judgment  was  rendered  accordingly,  and 
the  defendant  Lent  appeals. 

lebam  N.  Smith,  of  Wallace,  Idaho  (John 
F.  Logan,  of  Portland,  on  the  brief),  for  ap- 
pellant. A.  B.  dark,  of  Portland  (Walter  U. 
Hayes  and  Clark,  Skulason  &  Clark,  all  of 
Portland,  on  the  brief),  for  respondent  Chru- 
dlnsky. Westbrook  &  Westbrook,  of  Port- 
land, for  resiwndent  Evans. 

BUBNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  complains  Chat 
during  the  argument  to  the  Jury  piaintlCTs 
counsel  stated: 

"The  plaintiff  now  offers  to  take  $1,000  'and 
rctnm  to  the  defendant  the  property.  Now,  see 
if  they  will  take  up  our  offer,  and  we  will  ^ive 
them  until  to-morrow  morning  to  come  into 
court  and  accept  the  offer." 

The  court  overruled  the  objection  of  coun- 
sel for  the  defendant  I^ent  to  this  argnment, 
refused  to  withdraw  the  matter  from  the 
Jury,  and  she  excepted.  This  was  error,  be- 
cause the  remark  attempted  to  inject  into 
the  case  a  spurious  Issue,  and  tended  to 
divert  the  minds  of  the  Jurors  from  the  ques- 
tion they  were  called  upon  to  try.  The  pres- 
ent action  is  not  one  for  rescission  of  the 
contract,  but  to  recover  damages  for  fraud 
Inducing  the  same.  The  theory  of  the  case 
is   that   the  plaintiff   elects  to   retain   the 


property,  but  to  recover  damages,  while  the 
argument  offered  proceeded  upon  the  hypoth- 
esis that  the  covenant  was  to  be  rescinded  and 
the  property  returned.  The  utterance  of  the 
attorney  also  amounted  to  a  gratuitous  self- 
serving  declaration  that  his  client  was  dis- 
posed to  compromise,  and  was  calculated 
to  influence  the  jury  by  irrelevant  matter. 

It  Is  also  assigned  as  error  that  the  court 
did  not  give  to  the  Jury  an  instruction,  sub- 
mitted by  the  defendant  Lent,  describing  the 
elements  of  actionable  fraud;  but  an  ex- 
amination of  the  charge  given  shows  that  all 
these  elements  were  carefully  and  lucidly 
explained  to  the  Jury,  in  substance  the  same 
as  requested. 

[2]  The  principal  error  relied  upon  by  the 
appealing  defendant  is  the  entry  of  a  sep- 
arate judgment  on  the  several  verdicts.  For 
one  thing,  In  opposition  to  thls^  the  plaintiff 
contends  that  the  defendant  cannot  be  heard 
here  on  that  point,  because  there  is  nothing- 
about  it  in  the  bill  of  exceptions.  We  read, 
however,  In  section  172,  L.  O.  L.: 

"No  exception  need  be  taken  or  allowed  to 
any  decision  upon  a  matter  of  law,  when  the 
same  is  entered  in  the  journal,  or  made  wholly 
upon  matters  in  writing  and  on  file  in  the 
court." 

An  exception  is  au  objection,  and  a  bill  of 
exceptions  is  necessary  only  where  the  mat- 
ter to  which  it  applies  does  not  otherwise 
appear  of  record.  Here,  however,  the  deci- 
sion complained  of  was  made  upon  these 
written  verdicts  which  were  filed,  and  was 
embodied  in  an  entry  upon  the  Journal  of 
the  court  Hence  there  was  no  need  of  du- 
plicating the  history  of  the  transaction  Im- 
pugned. 

[3]  It  is  well  settled  by  the  great  weight  of 
authority  that,  in  the  absence  of  a  statute 
authorizing  an  apportionment  of  damages 
among  Joint  tort-feasors,  the  Jurors  have  no 
right  to  divide  them,  and  assess  a  portion  to 
each  defendant  thus  concerned  in  the  per- 
petration of  a  common  wrong.  Nashville  Ry., 
etc.,  Co.  V.  Trawlck,  118  Tenn.  273.  90  S.  W. 
695,  10  L.  R.  A.  (N.  S.)  191,  121  Am.  St.  Rep. 
99G,  12  Ann.  Cas.  532;  Railroad  v.  Jones, 
100  Tenn.  612,  45  S.  W.  681;  Washington 
Gaslight  Co.  V.  Lansden,  172  U.  S.  553,  19 
Sup.  Ct.  296,  43  L.  Ed.  543:  Hunter  v.  Wake- 
field,-©7  Ga.  543,  25  S.  E.  347,  54  Am.  §t.  Rep. 
438;  City  of  Birmingham  v.  Hawkins  (Ala.) 
72  South.  25;  Glore  v.  Akin,  131  Ga.  481, 
62  S.  E.  580;  Lynch  v.  Chicago,  152  111.  App. 
160;  Young  v.  Aylesworth,  35  It.  1. 250, 86  Atl. 
555;  Foy  v.  Barry,  159  App.  Div.  749, 144  N.  Y. 
Supp.  971 ;  McCool  V.  Mahoney,  54  Cal.  491. 
The  contrary  doctrine  appears  to  be  support- 
ed by  some  Kentucky  cases,  notably  Louis- 
ville, etc.,  Co.  V.  Roth,  130  Ky.  759,  114  S.  W. 
264,  and  Cincinnati,  etc.,  Ry.  Co.  v.  McEIroy, 
146  Ky.  668,  142  S.  W.  1009;  but  they  depend 
upon  a  special  statute  of  that  state  (section 
12,  Kentucky  Statutes)  exprcs.sly  allowing  tiie 
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jury  to  assess  several  or  Joint  damages 
against  several  defendants  in  trespass. 

Tlie  plaintiff  relies  upon  the  case  of  Rath- 
bone  V.  RaUway  Co.,  187  Mich.  586, 154  N.  W. 
143.  There  the  complaining  party  was  a 
passenger  on  the  train  of  the  Detroit  United 
Railway  which  collided  with  some  of  the 
'  vehicles  of  the  Good  Roads  Construction 
Company.  He  sued  both  companies.  The 
verdict  was  for  the  plaintiff  in  the  sum  of 
$10,000,  against  the  railway  company  for  $6,- 
000,  and  agalust  the  construction  company 
for  $4,000.  The  majority  of  the  court  held 
that  the  apportionment  could  not  be  regarded 
as  surplusage,  and  that  the  verdict  should  not 
have  been  received,  nor  judgment  rendered 
thereon;  while  the  minority  urged  that  the 
apportionment  could  be  rejected  as  surplus- 
age, and  that  the  verdict  should  stand  as  one 
for  $10,000  tfgainst  both  defendants.  Each 
opinion  is  against  the  doctrine  that  the  jury 
has  a  right  to  apportion  damages  against 
joint  tort-feasors  who  are  included  In  the 
same  charge  as  such.  The  only  point  of 
difference  between  the  judges  was  whether 
the  apportionment  could  be  rejected  as  sur- 
plusage, and  the  remainder  of  the  verdict 
allowed  to  stand. 

[4]  It  is  true  that  section  180,  L.  O.  L., 
says: 

"Judgment  may  be  Kiven  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against  one 
or  more  of  several  defendants;  and  it  may, 
when  the  justice  of  the  case  requires  it,  deter- 
mine the  ultimate  rights  of  the  parties  on  each 
side  as  between  themselves." 

This  statute  is  designed  to  remedy  the 
evil  that  resulted  from  the  old  rule,  laid 
down  by  some  authorities,  that,  if  a  plaintiff 
charged  two  defendants  Jointly,  be  must 
prove  his  case  against  both  of  them,  and  must 
suffer  complete  defeat  if  he  only  sustained 
tlie  charge  against  one.  Under  this  enact- 
ment, as  applied  to  the  present  litigation,  if 
the  plaintiff  had  utterly  failed  to  make  a  case 
against  the  defendant  Evans,  yet  proved  her 
allegations  against  the  defendant  Lent,  a 
verdict  could  have  been  returned  in  favor  of 
Miss  Evans,  and  another  for  a  stated  amount 
of  damages-  against  Mrs.  Lent,  and  judgment 
could  thus  have  been  rendered  for  Miss 
Evans  and  against  Mrs.  Lent  This  section, 
however,  does  not  authorize  the  entry  of  one 
judgment  against  one  wrongdoer  and  another 
against  the  other,  where  they  are  sued 
Jointly. 

[t]  There  are  cases  like  Jones  v.  Grimmet, 
4  W.  Va.  104,  Crawford  v.  Morris,  6  Grat. 
(Va.)  90,  and  Hooks  v.  Vet,  192  Fed.  314,  113 
C.  C.  A.  526,  which  hold  that  only  the  plain- 
tiff can  complain  of  such  a  verdict,  and  Nash- 
ville, etc.,  Co.  V.  Trawick,  supra,  which  points 
out  how  the  matter  might  have  been  rem- 
edied at  nisi  prlius.  A  controlling  precedent 
on  this  subject,  however,  la  found  in  Wash- 
ington Gaslight  Co.  V.  Lansden,  supra,  where 


the  court  ruled  that,  on  account  of  the  pos- 
sible injustice  tliat  might  be  done  to  an  ap- 
pellant, such  Judgments  should  be  reversed 
for  a  new  trial.  The  doctrine  is  peculiarly 
applicable  to  the  instant  contention,  for  there 
is  neither  allegation  nor  proof  that  one  de- 
fendant was  more  to  blame  than  the  other  in 
the  transaction  in  question. 

A  verdict  is  a  declaration  of  the  truth  of 
the  matter  in  controversy.  It  should  cor- 
respond to  the  Issue  as  laid.  If  the  defend- 
ants are  charged  as  Joint  tort-feasors,  and 
both  are  found  liable,  the  Jury  has  no  right 
to  sever  them,  and  treat  the  case  in  their 
verdict  as  if  a  separate  action  had  been  in- 
stituted against  each  defendant.  Our  stat- 
ute provides,  in  sections  150  and  151,  Ij.  O. 
U: 

"If  the  verdict  b«  informal  or  insufficient,  it 
may  be  corrected  by  the  jury  under  the  advice  of 
the  court,  or  the  jury  may  be  again  sent  out. 

"When  the  verdict  is  given,  and  is  such  as  the 
court  may  receive,  and  if  no  juror  disagree,  or 
the  jury  be  not  again  sent  out,  the  clerk  shall 
file  the  verdict" 

This  is  the  appropriate  procedure  to  be 
followed  in  such  a  case.  The  court  was  in 
error  in  disregarding  it,  and  allowing  the 
double-headed  verdict  to  be  filed.  The  plain- 
tiff had  at  band  a  statutory  remedy  to  ob- 
viate the  mistake  of  the  Jury,  but  did  not 
exercise  it. 

The  other  assignments  of  error  are  not 
important 

The  judgment  was  plainly  erroneous  In 
the  respects  mentioned,  and  must  be  reversed. 

McBRIDE,  0.  X,  and  MOORB  and  Mo- 
CAMANT,  JJ.,  concur. 

"=*"■■  (86  Or.  61> 

PORTLAND  &  OREGON  CTTT  RT.  CO.  ▼. 

SANDERS  et  aL  * 

(Supreme  Court  of  Oregon.    Sept  19, 1917.J 

1.  Appeal  ano   Ebbob  €=3966(1)— CoNTiin;- 
ANCE  «=»7— Gbantv-Discbetion  o»  Cotibi. 

The  allowance  or  denial  of  a  motion  to 
postpone  tho  hearing  of  a  canse  is  within  the 
trial  court's  discretion,  which  will  not  be  dis- 
turbed save  in  case  of  manifest  abuse. 

2.  CONTINUANCB     «=5>17— DKNIAI/— PBOPRIBTY. 

L.  O.  L.  t  11B|  declares  that  a  motion  to 
postpone  trial  on  ground  of  absence  of  evidence 
shall  only  be  made  upon  affidavit  showing  ma- 
teriality of  evidence  expected  to  be  obtained, 
what  ddigence  has  been  used  to  procure  it  the 
name  and  residence  of  the  witness  or  witnesses, 
that  the  court  may  require  tho  moving  party 
to  state  the  evidence  which  he  expects  to  ob- 
tain, and  that  if  the  adverse  party  thereon  ad- 
mit that  such  evidence  would  bo  given,  etc, 
the  trial  shall  not  be  postponed.  Defendant  in 
a  condemnation  suit  tiled  an  affidavit  stating 
that  he  bad  been  selected  as  a  member  of  the 
jury  panel  for  the  January  term  of  court;  that 
he  had  been  for  some  time  past  sitting  as  a 
juror  in  a  criminal  prosecution,  and  was  only 
released  at  noon  of  the  Saturday  preceding  the 
Tuesday  for  which  the  case  was  set;  that  be- 
cause of  tho  weather,  street  cars  and  telephones 
being  out  of  commission,  he  bad  been  unable  to 
prepare  his  case  for  trial;   and  that  his  attor- 
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ney  would  be  absent  The  application  did  not 
give  tbe  names  of  any  witnesses  whom  defend- 
ant expected  to  calL  or  what  preparations  were 
necessary.  Held,  that  the  denial  of  tbe  appli- 
cation for  postponement  was  not  an  abuse  of 
the  trial  court's  discretion. 

3.  Appeal  and  Ebbok  «=»842(5)  —  Review  — 
Questions  of  Law— Expert  Testimont. 

Where  a  witness  is  produced  as  an  expert, 
tbe  court,  before  be  can  be  allowed  to  testify 
aa  sucfa,  must  determine  whether  the  question 
involved  lies  without  the  domain  of  common  ex- 
perience so  as  to  be  the  subject  of  expert  testi- 
mony, and  the  conclusion  reached  is  a  matter 
of  law  subject  to  review  on  appeal. 

4.  Evidence  «=»54C  —  Opinion  Bvioenob  — 

f/XPEBT  TESIIMONT. 

Where  a  witness  is  tendered  as  an  expert, 
it  is  tbe  duty  of  the  court,  as  a  preliminary 
question  of  fact,  to  determine  his  qualification 
mm  bis  testimony  thereto. 

fi.  Evidence  «s»o45  —  Ezfebtb  —  Qualifi- 
cations. 
Testimony  that  one  offered  as  an  expert  wit- 
ness as  to  tbe  value  of  defendant's  lauds  taken 
under  eminent  domain  proceedings  and  as  to  the 
damages  bad  been  assessor  of  the  county  and 
was  familiar  with  laud  values  establishes  his 
qualification  as  an  expert 

6.  Tbial  ®=>2Q0(5)  —  Insxkcctions  —  Re- 
quests Coveeed— "Mabket  Value." 

In  a  suit  to  condemn  a  railroad  right  of 
way,  a  charge  that  there  were  only  two  ques- 
tions for  tbe  jury  to  determine:  First,  the 
reasonable  market  value  of  tbe  land  taken; 
and,  second,  tbe  amount  of  damages  to  the  re- 
maining land  caused  by  ihe  taking;  that  tbe 
measure  of  damages  is  tbe  market  value  of  tbe 
land  taken  at  the  time  of  filing  tbe  complaint; 
that  by  market  value  is  meant  the  value  which 
would  be  placed  on  the  property  by  one  desir- 
ous of  selling  but  not  obliged  to  sell,  or  one 
wishing  to  purchase  but  not  obliged  to  do  so; 
that,  having  determined  tbe  market  value  of  the 
land,  the  jury  should  consider  whether  the  re- 
maining laud  bad  been  damaged,  and  also 
whether  or  not  there  was  a  benefit  by  the  con- 
struction of  a  railroad  therethrough;  and  that 
should  the  jury  determine  that  tbe  benefits  .off- 
set tbe  damages,  then  nothing  should  be  allow- 
ed on  account  of  that,  but  if  the  damages  were 
greater  than  the  benefits,  should  it  be  found 
the  land  was  in  any  way  benefited,  defendants 
should  be  allowed  the  difference — fairly  instruct- 
ed the  jury  as  to  tbe  rules  of  law  applicable  to 
the  assesament  of  damages,  so  that  a  denial 
of  additional  instructions  was  proper. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Market 
Value.] 

7.  EuiNENT  DoKAiN  «s>146(l)  —  Damages 
AND  Beneftto— Distinct  Tbacts. 

In  a  suit  to  condemn  a  railroad  right  of 
way  through  a  tract  of  land  dividing  it,  damage 
and  benefits  cannot  be  separately  assessed  to 
each  of  the  resulting  parcels,  disallowing  bene- 
fits to  one  to  be  offset  against  damages  to  the 
other. 

&  New  Tbtal  «=>150(2)— Newlt  Discovebbd 
"TESTiifONT — Right  to. 
Where  defendants  were  denied  postpone- 
ment and  then  moved  for  a  new  trial  on  tbe 
ground  of  newly  discovered  testimony,  the  mo- 
tion for  new  trial  cannot  be  granted  where 
there  was  no  showing  that  the  witnesses  who 
made  affidavits  as  to  their  knowledge  would 
appear  and  testify  to  the  facts  deposed. 

9.  New  Trial  ®s»101(1) — Cumulative   Evi- 

DBNCE. 

A  new  trial  cannot  be  granted  on  account 
of  newly  discovered  cumulative  evidence. 


Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  George  N.  Davis,  Judge. 

Action  by  the  Portland  &  Oregon  City  Rail- 
way Company,  against  W.  A.  Sanders  and 
Minnie  S.  Sanders,  his  wife,  and  others. 
From  the  Judgment,  the  flrst-nauied  defend- 
ants appeal.    Affirmed. 

This  Is  an  action  to  condemA  a  right  of 
way  for  an  electric  railroad  across  the  prem- 
ises of  the  defendant  W.  A.  Sanders  in  sec- 
tions 13  and  14,  in  township  1  south,  range  1 
east  of  the  Willamette  meridian.  Commenc- 
ing at  tbe  southeast  corner  of  his  land  tbe 
line  runs  west  572.36  feet;  thence  north  9 
degrees  30  minutes  west  along  the  east 
boundary  of  the  right  of  way  of  tbe  Oregon  & 
California  Railroad  Company,  now  operated 
by  the  Southern  Pacific  Railway  Company, 
233.77  feet;  thence  east  along  the  south  line 
of  Mitchell  avenue,  in  Portland,  Or.,  611.16 
feet ;  and  thence  south  230.57  feet,  to  the 
place  of  beginning,  containing  3.13  acres.  In 
Multnomah  county.  The  right  of  way  de- 
manded in  this  action  begins  at  a  point  In 
the  center  of  East  Twenty-Fourth  street  ex- 
tended on  the  north  boundary  of  Sanders' 
land  435.5  feet  west  of  his  northeast  comer; 
thence  west  on  tbe  south  line  of  Mitchell  av- 
enue 10  feet :  thence  south  and  parallel  with 
the  center  line  of  East  Twenty-Fourth  street 
extended  230.57  feet  to  the  south  line  of  his 
land;  thence  east  along  such  south  line  20 
feet ;  thence  north  and  parallel  with  the  cen- 
ter line  of  Bast  Twenty-Fourth  street  extend- 
ed 230.57  feet,  to  tbe  south  Une  of  MltuheU 
avenue;  and  thence  west  along  such  south 
line  10  feet,  to  tbe  place  of  beginning.  By 
computation  it  will  be  seen  that  the  right  of 
way  particularly  described  cuts  tbe  western 
part  of  Sanders'  land  into  a  quiidrilaieral, 
the  south  boundary  of  which,  is  126.86  feet, 
and  the  north  is  165.66  feet,  while  the  east 
part  of  his  premises  forms  a  rectangle  435 JS 
feet  long  and  230.57  feet  wide.  The  com- 
plaint herein  is  in  the  usual  form.  All  its 
averments  are  admitted  by  the  amended  an- 
swer, which  alleges  that  the  reasonable  value 
of  the  land  to  be  appropriated  is  $700;  that 
the  damages  which  would  result  to  the  west- 
ern part  of  the  premises  amount  to  $4,000, 
and  to  the  eastern  part  |5,000,  making  in  all 
$9,700.  Tbe  reply  put  in  issue  the  allega- 
tions of  new  matter  in  the  answer  and  aver- 
red that  the  reasoimble  value  of  the  land  de- 
manded did  not  exceed  $150,  and  that  by  con- 
structing the  proposed  railway  Sanders'  real 
property  would  be  benefited  in  the  sum  of 
$4,500.  The  cause  was  tried,  whereupon  the 
jury,  which  by  order  of  the  court  had  visit- 
ed the  premises,  awarded  Sanders  as  the 
measure  of  his  damages  $235,  and,  a  Judg- 
ment having  been  rendered  on  the  verdict,  he 
and  his  wife,  the  defendant  Minnie  S.  San- 
ders, appeal. 

G.  E.  Hamaker,  of  Portland,  for  appellants. 
J.  N.  Hart,  of  Portland,  for  respondent 
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MOORE,  J.  (after  stating  the  facts  as 
abo^e).  [1,2]  It  Is  contended  that  an  error 
was  committed  In  denying  the  moti<Hi  of 
Sanders'  counsel  for  a  postpoueuient  of  the 
trial. '  Supplying  the  omitted  name  of  a  de- 
fendant In  a  criminal  action  referred  to  in 
the  affidavit  in  support  of  the  motion,  the 
sworn  statement  for  a  continuance  rends: 

"State  of  Oregon,  County  of  Multnomah— as. : 
I,  W.  A.  Sanders,  being  duly  eworn,  say  that  I 
am  one  of  the  abovc-uumed  defendants  and  the 
owner  of  the  land  sought  to  be  appropriated  by 
the  plaintiff  in  the  above-entitled  cause;  that 
I  was  selected  as  a  member  of  the  jury  panel 
for  the  January  term  of  the  circuit  court  of  the 
state  of  Oregon  for  Multnomah  county;  that 
ever  since  I  was  notified  of  the  date  of  the 
trial  of  the  above-entitled  cause  I  have  been 
serving  on  the  jury,  with  the  exception  of  Sat- 
urday, January  29,  1916;  that  during  the  past 
week  I  have  served  condnually  on  the  jury  in 
the  cause  of  the  State  of  Oregon  v.  A.  Nakano, 
a  Japanese,  on  trial  for  murder;  that  I  have 
not  been  able  to  get  home  for  the  past  three 
days,  and  was  only  released  from  said  jury  at 
12  o'clock  to-day;  that  because  of  the  fore- 
going facts,  and  because  of  the  condition  of  the 
weather,  the  tie-up  of  the  street  cars,  and  the 
telephones,  I  have  been  unable  to  prepare  my 
case  for  trial  on  Tuesday  next;  that  my  attor- 
ney will  not  be  able  to  assist  on  Monday,  Feb- 
ruary 7,  1910,  on  account  of  other  duties  that 
must  be  performed  by  him.  For  the  foregoing 
reasons  I  ask  a  continuance  of  the  above-entitled 
cause  for  two  or  three  daya.  Dated  this  5th 
day  of  February,  1016.  [Signed]  W.  A.  San- 
ders. Subscribed  and  sworn  to  before  me  this 
6th  day  of  Febrnary,  1916.  [Signed]  Thomas 
A.  Hayes,  Notary  Public  for  Oregon.  My  com- 
mission expires  August  1,.  1819.' 

The  order  disposing  of  the  applications 
reads: 

"That  said  motion  and  affidavit  were  present- 
ed to  the  court  and  heard  on  the  7th  day  of 
February,  1916,  and  that  thereafter,  to  wit,  on 
the  30th  day  of  March,  1916,  the  court  made 
and  entered  its  order  nunc  pro  tunc,  denying 
■aid  motion  and  application  for  continuance  as 
follows:  'This  cause  came  on  to  be  heard,  upon 
the  oral  application  and  motion  of  the  defend- 
ants W.  A.  Sanders  and  Minnie  S.  Sanders, 
his  wife,  in  open  court  on  the  7th  day  of  Feb- 
ruary, 1916,  for  a  postponement  or  continuance 
of  toe  trial  of  the  above-entitled  cause,  the 
plaintiff  appearing  by  its  attorney,  J.  N.  Hart, 
and  the  said  defendants  appearing  by  their 
attorney,  Thomas  A.  Hayes;  said  oral  applica- 
tion and  motion  was  heard  upon  the  affidavit 
of  the  defendant  W.  A.  Sanders,  which  said 
motion  and  affidavit  was  presented  to  the  court 
at  said  hearing,  but  not  filed  with  the  derk 
herein  until  the  11th  day  of  February,  1916. 
Said  oral  application  was  based  upon  the  facta 
set  forth  in  said  affidavit  of  defendant  W.  A. 
Sanders,  now  on  file  herein,  and  which  was  filed 
the  11th  day  of  February,  1916.  And  It  appear- 
ing to  the  court  at  said  hearing  that  this  action 
had  been  duly  and  regularly  set  for  trial  Feb- 
ruary 8,  1016.  at  the  hour  of  0:30  o'clock  a.  m. 
of  said  day.  the  same  having  been  set  for  trial 
several  weeks  preceding  tlic  date  of  bearing  said 
oral  application  and  motion,  and  the  court  be- 
ing fully  advised  in  the  premises,  it  is  ordered 
tliat  said  oral  application  and  motion  for  Dost- 
ponement  or  continuance  of  trial  be,  and  the 
same  is,  overruled  and  denied.  It  is  further 
ordered  that  this  order  be  entered  as  a  nunc 
pro  tunc  order  as  of  date  Februar-  7.  1016, 
same  being  the  date  said  oral  application  and 
motion  was  heard,  determined,  and  denied. 
Dated  thU  30th  day  of  March,  1916.' " 


It  win  be  remembered  that  Sanders'  affida- 
vit in  support  of  the  motion  for  a  contin- 
uance was  based  upon  the  ground  that  be  bad 
been  unable  to  prepare  for  trial  because  of 
his  detention  as  a  juror  until  Saturday  noon, 
February  6,  1916,  wbcn  the  cause  was  set 
for  hearing,  and  the  trial  began  the  follow- 
ing Tuesday,  the  Sth  of  that  month.  Though 
the  ca&e  was  at  issue  when  the  motion  was 
made,  an  amended  answer  was  filed  February 
9,  1916,  and  during  the  trial.  LooUng  at 
the  case  as  thus  made  by  the  affidavit,  it  Is 
evident  that  tbe  postponement  of  the  trUi 
was  desired  because  of  Sanders'  Inability  to 
obtain  witnesses  who  would  substantiate  tbe 
averments  of  his  answer,  yet  his  sworn  state- 
ment In  support  of  tbe  motion  does  not  name 
any  person  upon  whom  be  relied  for  tbat 
purpose,  nor  is  tbe  substance  of  any  testi- 
mony detailed  which  be  bad  reasonable 
grounds  to  believe  could  be  procured  In  bis 
behalf.  Tbe  statute  regulating  appUcattooa 
for  continuance  reads: 

"A  motion  to  po8ti>one  a  trial  on  the  ground 
of  the  absence  of  evidence  shall  only  be  made 
upon  affidavit  showing  the  materiality  of  the 
evidence  expected  to  be  obtained,  and  what  dili- 
gence has  been  used  to  procure  it,  and  also  the 
name  and  residence  of  the  witness  or  witnesaea 
The  court  may  also  require  the  moving  party  to 
state  upon  affidavit  the  evidence  which  lie  ex- 
pects to  obtain,  and  if  the  adverse  party  there- 
upon admit  that  such  evidence  would  be  given, 
and  that  it  be  considered  as  actually  given  on 
the  trial,  or  offered  and  overruled  as  improper, 
the  trial  shall  not  be  postponed.  The  ccmrt, 
when  it  allows  the  motion,  may  impose  such 
conditions  or  terms  upon  the  moving  party  as 
may  be  just    L.  O.  L.  |  115. 

Tbe  allowance  or  denial  of  a  motion  to 
postpone  tbe  bearing  of  a  cause  la  a  matter 
within  tbe  trial  court's  discretion,  wblcb  dis- 
crimination  will  not  be  disturbed  except  in 
case  of  a  manifest  abuse.  State  ▼.  Hawkins, 
18  Or.  476,  23  Pac.  476;  Lew  v.  Lucas,  37 
Or.  208,  61  Pac.  344;  State  ▼.  Mlzis,  48  Or. 
166,  86  Pac.  611,  86  Pac.  861;  State  v.  Luper, 
49  Or.  605,  91  Pac.  444;  State  ▼.  Mack,  67 
Or.  565,  112  Pac.  1079;  Cole  v.  WUlow  River 
Co.,  60  Or.  594,  117  Pac.  659,  118  Pad  106, 
1030;  North  American  Securities  Co.  v.  Cole. 
61  Or.  1,  118  Paa  1032;  Obenchain  ▼.  Ran- 
someX:;rummey  Co.,  69  Or.  547, 138  Pac  1078, 
139  Pac.  920;  Harrison  v.  Pac  Ry.  A  Nav. 
Co.,  72  Or.  663,  144  Pac.  91;  Stevenson  v. 
Sherwood,  22  111.  238,  74  Am.  Dec  140,  and 
notes. 

Though  Sanders  bad  served  as  a  Juror,  be 
bad  evidently  been  discharged  when  his  af- 
fidavit was  made,  for  be  was  present  at  tbe 
trial  of  this  action,  and  testified  in  bis  own 
behalf,  as  did  other  witnesses  for  him.  Tbe 
cause  baring  been  set  for  hearing  several 
weeks,  as  the  court  found,  preceding  tbe  day 
appointed  for  tbat  purpose.  It  must  be  as- 
sumed in  the  absence  of  any  showing  in  tbe 
affidavit  to  the  contrary,  that  due  prepara- 
tion had  l>ccn  made  for  the  trial. 

It  will  be  kept  in  mind  that  Sanders'  af- 
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fldavlt  states,  "I  have  been  unaWe  to  pre- 
pare my  case  for  trial  on  Tuesday  next.'" 
What  preparation,  If  any,  was  required  is  not 
disclosed,  and  that  part  of  the  sworn  dec- 
laration last  quoted  makes  the  language  thus 
employed  the  affiant's  conclusion  of  law  ap- 
plicable to  his  conception  of  the  case  rather 
than  a  statement  of  material'  facts  upon 
wlilch  the  court  was  required  to  predicate 
its  determination.  The  case  thus  made  by 
the  affidavit  does  not  show  any  abuse  of  dis- 
cretion in  denying  the  motion  for  a  postpone- 
ment of  the  trial. 

(3-5]  B.  D.  Slgler,  as  plaintiff's  witness, 
who  testified  that  for  eight  years  he  had  been 
assessor  of  Multnomah  county,  Dr.,  and  that 
for  three  years  after  the  expiration  of  his 
term  of  office  be  had  been  engaged  in  ap- 
praising real  property  and  bad  seen  and  ex- 
amined Sanders'  land,  was  Interrogated  as 
follows: 

"I  will  ask  you  to  state  whether  or  not  yon 
know  ttie  fair,  market  vaino  or  price  of  that 
property  at  this  time?" 

The  witness  answered: 

"I  know  what  I  think  it  is  worth. 

"Mr.  Hayes  (dcfenilancs'  counsel):  Well,  I 
object  to  any  thinking.  Q.  What  do  you  base 
that  judgment  upon '/    A.  My  knowledge  of— 

"Mr.  Hayes:  1  object  to  what  he  bases  bis 
thinking  on — he  says  he  thinks.  Q.  What  do 
jou  base  that  judgmeut  on,  Mr.  ijigler?  A. 
Why,  general  kuowTcdgc  of  the  values  not  only 
there,  but  comparative  volues  in  other  parts  of 
the  city  and  county.  Q.  And  based  upon  your 
knowledge  of  values  in  that  part  of  the  city,  I 
will  ask  you  if  you  know  the  reasonable,  fair 
market  value  of  that  property?  A.  I  do.  Q. 
You  may  tell  the  jury  what  it  is.  A.  From 
$1,800  to  $2,000  per  acre.  Q.  What  uses  is 
that  property  best  adapted  to?  A.  Well,  in 
my  judgment  I  should  say  mannfncturing  or 
factory  sites  of  some  kind.  Q.  What  is  your 
judgment — 

"Mr.  Hayes:  Wait  one  minute— in  your  judg- 
ment—do you  know — your  judgment  la  not  the 
question — do  yon  know  what  it  is  adaptable  for? 

"Mr.  Hart:  AH  a  man  can  know  or  testify 
to  is  liis  judgment. 

"The  Court:  That  is  a  matter  of  judgment 
only.  •  •  *  Q.  Now,  Mr.  Sigler,  I  wiU  ask 
yon  to  state  what  benefits,  if  any,  this  prop- 
erty would  derive  as  a  fnctory  site,  from  the 
construction  of  the  jpIaintiS's  railway. 

"Mr.  Hayes:  I  object  to  that,  as  the  witness 
has  not  shown  that  he  is  qualified  to  give  such 
information. 

"The  Court:  The  objection  is  overruled,  and 
an  exception  is  allowed. 

"Mr.  Hart:  Answer  the  nnestion.  A.  I 
wouldn't  know  how  to  put  It  in  dollars  and 
cents,  but  it  appeared  to  me— at  least  I  know 
of  no  factory,  or  factory  site,  that  is  not  bene- 
fited to  at  least  a  certain  extent  by  having  two 
lines  of  transportation  that  are  competing.  Two 
competing  lines  of  tmnsijortation.  Q.  Would 
you  bt  able  to  estimate  the  amount,  or  say  the 
percentage  of  increase  in  value  by  reason  of  the 
construction  of  the  line  of  plaintiFs  line  of 
railway?  A.  No:  I  would  not.  Q.  Now,  Mr. 
Sigler,  I  will  ask  you  to  state  what  this  prop- 
erty would  be  worth,  if  you  know,  if  the  plain- 
tiff's line  is  constructed  across  it  as  shown  on 
the  plat,'comparc<l  to  what  it  is  worth  to-day 
without  the  plaintiff's  line,  and  assuming  that 
it  is  adapted  to  factory  purposes.  A.  It  is 
worth  as  much  after  as  it  is  before.  Q.  Assum- 
ing that  the  strip  taken  by  the  plaintifTs  road 
is  20  feet  wide  and  230.57  feet  long,   which 


makes  a  tenth  of  an  acre,  what  Is  the  reasnnahit 
market  value  of  that  strip?  A.  Two  hundred 
dollars." 

It  Is  maintained  by  defendants'  connsel 
that  Sigler's  testimony  shows  be  was  not 
qualified  to  express  an  opinion  As  to  fbe  val- 
ue of  Sanders'  land,  and  that  in  permitting 
him  to  do  so  the  court  erred.  When  a  wit- 
ness is  produced  as  an  expert,  before  be  can 
be  permitted  to  testify  as  sucti,  the  court 
must  determine  whether  the  question  Invol- 
ved lies  without  the  domain  of  common  ex- 
perience of  men  of  ordinary  educatiou,  and 
the  conclusion  reached  upon  that  subject  Is  a 
matter  of  law  which  is  subject  to  review  on 
appeal.  Nutt  v.  Southern  Pac.  Co.,  25  Or. 
291.  35  Pac.  653.  If  the  court  decides  that 
expert  testimony  is  competent  in  such  case, 
the  second  inquiry  is  whether  the  witness 
offered  possesses  the  requisite  skill,  knowl- 
edge, or  experience  in  the  subject-matter  to 
give  an  intelligent  opinion  In  relation  thereto, 
which  question  is  one  of  fact  and  must  be 
determined  by  the  court  from  a  considera- 
tion of  the  testimony  touching  his  qualifica- 
tion. Aldrlch  V.  Columbia  Ry.  Co.,  39  Or. 
263,  64  Pac.  455.  In  Rugensteln  v.  Otten- 
heimer,  70  Or.  600,  140  Pac.  747,  In  discuss- 
ing this  s-ubject  Mr.  Justice  Burnett  observes: 

"It  is  the  duty  and  witliin  the  province  of 
the  court  as  a  preliminary  question  of  fact  t» 
determine  whether  or  not  a  witness  is  qualified 
as  an  expert,  to  the  end  that  he  may  give  an 
opinion  in  evidence,  and  the  appellate  courts 
will  not  disturb  the  decision  of  the  nisi  prius 
tribunal,  unless  there  is  no  evidence  to  sustain 
the  preliminary  decision  of  that  court." 

The  testimony  hereinbefore  quoted  con- 
clusively shows  that  Sigler  was  qualified  to 
express  an  opinion  as  to  the  value  of  Sanders' 
land;  and,  even  If  the  decision  of  the  court 
thereon  were  subject  to  review,  its  deter- 
mination was  proper. 

[I,  7]  Exceptions  having  been  duly  reserv- 
ed to  the  action  of  the  court.  It  Is  insisted 
that  errors  were  committed  in  refusing  to 
give  Instructions  requested  by  defendants' 
counsel  as  follows: 

"(1)  The  only  question  for  the  jury  to  deter- 
mine in  this  case  is.  how  much  damago  the 
plaintiff,  the  Portland  &  Oregon  City  Railway 
Company,  shall  pay  to  the  defendant  W.  A. 
Sanders  by  reason  of  the  construction  of  its 
line  of  raUway  across  the  premises  of  the  de- 
fendant. 

'•&)  Defendant  W.  A.  Sanders  is  entitled  to 
receive  and  recover  from  the  plaintiff  .for  the 
right  of  way  described  in  the  complaint  the  rea- 
sonable value  of  the  land  taken,  which  consists 
of  a  strip  230.57  feet  lone,  amounting  to  about 
one-tenth  of  an  acre,  or  about  one  lot  in  extent, 
said  value  to  be  fixed  on  present  value  of  said 
property. 

"(3)  It  you  find  from  the  evidence  that  the 
benefits  which  accrue  to  said  land  on  account  of 
the  building  of  said  railway  thereon  is  equal  to 
or  in  excess  of  the  amount  of  damages  to  said 
property,  then  in  that  event  you  will  find  for 
the  defendant  \V.  A.  Sanders  the  reasonable 
value  of  the  land  taken. 

"(4)  If  you  find  from  the  evidence  that  the 
portion  of  said  property  cut  off  from  the  west 
end  thereof  and  lying  between  the  right  of  way 
of  the  plaintiff  Jierein  and  the  right  of  way  of  the 
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Sonthem  Pacific  Railway  is  damaged  thereby, 
and  the  market  value  of  said  land  is  thereby 
depreciated  in  excess  of  the  benefits  received, 
you  wiU  find  for  defendant  W.  A.  Sanders  un 
additional  sum  due  to  the  depreciation  of  satd 
tract  of  land  over  tlie  benefits  received. 

"(5)  If  the  jury  find  that  the  portion  of  de- 
fendant W.  A.  Sanders'  land  cut  off  from  the 
■aid  Southern  Pacific  Railvray  by  the  plaintiff's 
right  of  way  and  lying  east  of  said  plaintifTa 
right  of  way  is  damaged,  and  the  market  value 
thereof  is  depreciated  in  excess  of  the  heuefits 
derived,  the  jury  should  find  an  additional  sum 
for  defendant  \V.  A.  Sanders  equal  to  the  ex- 
cess of  yaid  damages  over  and  above  the  benefits 
to  said  land  by  reason  of  the  location  of  said 
railway." 

In  its  general  charge  the  court  said  to  the 
Jury: 

"In  a  case  of  this  sort  there  are  only  two 
qnestinns  for  you  to  determine.  The  first  is  the 
reasonable  market  value  of  the  strip  of  laud 
taken,  being  one-tenth  of  an  acre  in  this  case, 
about  that  The  second  is  the  amount  of  dam- 
ages to  the  remaining  land  which  is  caused  by 
the  taking  of  this  strip.  •  •  •  The  measure 
of  damages  in  this  case  to  the  defendants  is  the 
market  value  of  the  land  taken,  or  sought  to  be 
taken,  by  the  railway  company,  the  plaintiff, 
at  the  time  of  the  filing  this  complaint.  •  •  * 
Bv  the  market  value  is  merely  meant  the  value 
which  would  be  placed  upon  it  by  a  person  who 
wants  to  sell,  but  is  not  obliged  to  do  so,  and 
by  another  who  wishes  to  purchase,  but  who  is 
not  obliged  to  do  so.  That  constitutes  the 
market  value — such  a  value  aa  would  be  arrived 
at  by  persons  so  situated.  •  »  •  After  hav- 
ing detcrminnl  the  reasonable  market  value  of 
the  strip  of  land,  then  you  will  consider  whether 
or  not  tlie  remaining  land  has  suffered  in  dam- 
ages, or  has  suffered  rather  in  value,  and  the 
defendants  consmuently  in  damages  by  reason 
of  taking  the  rif^fat  of  way.  And  in  determining 
that  question  you  are  to  be  governed  by  the 
testimony  that  you  have  heard  on  both  sides, 
and.  applying  to  that  your  own  judgment  as 
men  of  affairs,  you  will  find  the  amount  of  such 
dnmase.  if  you  find  there  was  any,  and  yon  will 
also  ronsider  whether  or  not  there  would  be  a 
benefit  to  the  land  by  reason  of  this  railroad 
going  through  it,  as  claimed  by  the  plaintiff. 
And  after  a  consideration  of  those  questions,  if 
yon  should  determine  that  the  benefits  offset 
the  damages,  that  is,  are  as  great  as  the  dam- 
ages, then  you  will  not  allow  the  defendants 
anrthing  on  account  of  that.  If  yon  should  de- 
termine thnt  the  datiTBges,  however,  arc  greater 
thnn  the  benefits,  if  you  find  there  were  bene- 
fits, then  ynu  should  silow  to  the  defendants 
such  a  sum  as  will  reasonably  compensate  him 
for  the  difference  between  the  benefits  and 
the  diimazes.  if  you  find  that  the  damages  are 
greater  thnn  the  benefits.  Adding  that  sum 
to  the  reasunnble  value  upon  which  you  arrive 
as  to  the  strip  of  land,  the  totsl  omnunt  would 
constitrte  your  veniict  in  this  case.  *  •  • 
I  neglected  to  say  thnt  the  reasonable  market 
value  is  taken  with  reference  to  the  cash  price 
at  the  rime  of  the  sale." 

The  defendants'  counsel  took  no  exceptions 
to  any  of  the  charge. 

The  Instructions  given  as  to  the  valne  of 
the  land  demanded  and  as  to  the  means  of 
determining  the  damages  Inflicted  upon  the 
remainder  of  the  premises  fairly  explain  the 
rules  of  law  applicable  to  and  covering  a 
case  of  this  kind.  10  R.  C.  L.  128,  163,  158. 
The  author  of  the  text-book  cited,  at  page 
153  thereof,  says: 

"The  entire  parcel  is  considered  as  a  whole, 
and  the  inquiry  is,  how  much  has  the  particu- 
lar public  improvement  decreased  the  fair  mar- 


ket value  of  the  property,  taking  into  consid- 
eration the  use  for  which  the  land  was  taken, 
and  all  the  reasonably  probable  effects  of  itt 
devotion  to  that  use." 

Another  text  writer  i^marks: 

"That  the  landowner  is  entitled  not  only  to 
compensation  for  land  actually  taken,  but  also 
to  damages  for  direct  injuries  to  the  rest  of  the 
tract  resulting  from  the  taking  and  using  a  part 
for  public  purposes,  is  settled  beyond  question. 
But  it  is  often  a  matter  of  difficulty  in  cases 
where  a  part  of  a  tract  is  taken  to  determine 
what  is  a  distinct  tract.  To  entitle  an  owner  to 
recover  damages  to  the  whole  tract  when  a  part 
of  his  lands  has  been  taken,  there  must  have 
tieen  a  unity  of  contiguous  parcels.  The  land 
must  have  been  together;  all  of  it  must  have 
been  used  aa  a  single  tract."  10  Am.  &  Ens. 
Ency.  Law  (2d  Ed.)  1165. 

The  testimony  shows  that  Sanders'  land, 
though  there  ia  erected  thereon  a  small  build- 
ing for  a  factory,  Is  used  as  an  entire  tract 
for  garden  and  leased  by  him  for  that  pur- 
pose. The  defendants'  fourth  and  fifth  re- 
quests for  instructions  would  have  divided 
the  whole  tract  into  two  parts  and  apportion- 
ed the  damages  separately  where  the  injury 
was  inflicted  upon  the  entire  premises.  If 
this  method  bad  been  adopted,  it  is  possible 
that  one  part  of  Sanders'  land  might  have 
been  benefited  by  constructing  and  operating 
the  railway  to  an  extent  exceeding  the  dant- 
ages  resulting  to  that  portion,  and  yet  no 
credit  for  the  excess  would  have  been  deduct- 
ed from  the  damages  inflicted  upon  the  other 
part  No  error  was  committed  in  refusing  to 
charge  the  Jury  as  requested. 

[8,  9]  It  is  contended  that  an  error  was 
committed  in  denying  a  motion  to  set  aside 
the  verdict  and  grant  a  new  trial,  on  the 
ground  that  a  snowstorm  which  prevailed  in 
Portland,  Dr.,  from  January  31,  1916,  until 
the  7th  day  of  the  next  month,  rendered 
street  car  traffic  impossible,  broke  telephone 
and  telegraph  wires,  prevented  Sanders  from 
reaching  his  home  for  four  days,  hindered 
him  from  notifying  his  witnesses  and  getting 
them  to  the  place  of  trial,  and  precluded  him 
from  making  the  necessary  preparaticm  for 
the  hearing  of  his  cause,  which  inclemency  of 
the  weather  coupled  with  Sanders'  detenti<» 
upon  the  Jury  were  conditions  which  no  ordl* 
nary  prudence  could  have  guarded  against. 
The  reasons  thus  given  are  set  forth  in  Sand- 
ers' supplemental  affidavit,  which  also  states 
that  newly  discovered  evidence  material  to 
the  cause  of  the  defense  had  been  obtained 
which  could  not  have  been  produced  at  the 
trial.  This  affidavit  does  not  give  the  name 
of  a  witness  whose  attendance  could  not  have 
been  procured,  or  state  the  substance  of  any 
additional  testimony  that  it  was  reasonably 
expected  would  be  given  at  a  new  triaL 

Sanders  and  his  wife  having  retained  oth- 
er counsel,  an  amended  motion  to  set  aside 
the  verdict  and  to  grant  a  new  trial  vvas  filed, 
setting  forth  the  reasons  assigned  in  the  for- 
mer motion  and  also  the  grounds  prescrib- 
ed by  statute  for  the  special  relief  invoked. 
U  O.  L.  $  174.    Sanders  filed  another  supple- 
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mental  affidavit,  but  It  contains  no  further 
Btatemeut  of  material  facts  than  are  set  forth 
In  his  former  affidavit  The  affidavits  of  Mi- 
chael Reuter,  G.  P.  Elsmau,  and  L.  S.  Win- 
ters, in  support  of  the  amended  motion  for  a 
new  trial,  severally  state,  in  efCect,  that  each 
affiant  Is  acquainted  with  Sauders'  laud  ;  that 
the  reasonable  market  value  thereof  as  given 
by  the  different  persons  is  from  $3,200  to 
$6,000  an  acre;  that  the  value  of  the  land 
taken  is  from  $500  to  $700;  and  that  the 
damages  which  will  be  Inflicted  upon  the 
premises  is  from  $3,200  to  $6,000.  Neither  of 
these  affidavits  states  that  if  a  new  trial 
were  granted  the  affiant  would  appear  as  a 
witness  and  testify  as  set  forth  in  his  sworn 
statement.  "In  addition  to  a  showing  as  to 
the  nature  and  character  of  the  desired  evi- 
dence, the  application  must  further  show 
some  probability  of  producing  the  absent  wit- 
ness or  testimony  should  the  continuance  be 
granted."  9  Cyc  140.  To  the  same,  see, 
also.  State  ▼.  O'Neil,  13  Or.  183,  185,  9  Pac. 
284 ;  State  v.  Mack,  57  Or.  565,  668,  112  Pac 
1079;  Stevenson  v.  Sherwood,  22  111.  238,  74 
Am.  Dec.  140,  146,  "The  refusal  to  grant  a 
continuance  because  of  the  absence  of  a  wit- 
ness is  not  prejudicial  where  his  evidence 
would  have  been  merely  cumulative."  4  Ency. 
PI.  &  Pr.  852.  The  statements  contained  in 
the  affidavits  of  Reuter,  Elsman,  and  Win- 
ters show  that  If  each  was  to  appear  as  a 
witness  at  a  new  trial,  his  testimony  would 
be  merely  cumulative,  for  Sanders  and  his 
witnesses  severally  testified  in  relation  to  the 
same  subject-matter.  The  showing  thus 
made  to  set  aside  the  verdict  and  grant  a 
new  trial  was  insufficient  for  that  purpose, 
and  in  denying  the  motion  interposed  for  tliat 
purpose  no  abuse  of  discretion  is  manifest. 

It  follows  that  the  Judgment  should  be  af- 
firmed, and  it  is  so  ordered. 

McBRIDE,  C.  J.,  and  McCAMANT  and 
HARRIS,  JJ.,  concur.  BEAN,  J.,  taking  no 
part  In  the  consideration  of  this  case. 


(S3  Or.  S65) 


STATE  V.  WILBUR. 


(Supreme  Court  of  Oregon.    Sept  25,  1917.) 

J-   INDICTOEWTAND  iNrORMAXrON  lS=»56— CON- 

STrruTioNAi.  Requibemknts— Intoxicatino 
Liquors. 
I>aw8  1916,  p.  166,  I  33,  known  as  the  Pro- 
hibition Act,  and  providing  that  the  indictraeot 
need  not  state  the  name  of  the  person  bv  whom 
or  to  whom  tbe  liquor  was  sold,  does  not  violate 
the  Sixth  Amendment  to  tbe  United  States  Con- 
stitution, providing  that  tbe  accused  shall  be 
informed  of  the  nature  of  tbe  cause  of  the  ac- 
cusation. 

2.  CoNSTrrtmoNAL  Law  <8=206(2),  250,  265— 
iKDicnrerrr  and  Information  <S=»50— In- 
toxicating Liquobs  «=s>1&— CoNSTiTcrnoN- 

AI.  REQmBEICXNTB. 

Neither  does  such  act  violate  the  Fourteenth 
Amendment  providing  that  no  state  shall  moke 
or  enforce  any  law  which  shall  abridge  tbe  priv- 
ileges or  immunitiea  of  citizens  of  the  United 


States,  nor  deprive  any  person  of  life,  libera,  or 
property  without  due  process  of  law,  nor  deny 
to  any  person  within  ifs  jurisdiction  the  equal 
protection  of  the  laws. 

Department  2.  Appeal  from  Circuit  Court, 
Clackamas  County;    J.  U.  Campbell,  Judge. 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  original  opinion,  see  166  Pac  51. 

Fulton  A  Bowerman,  J.  J.  Fitzgerald,  and 
Edward  3.  Brazell,  all  of  Portland,  for  ap- 
pellant Geo.  M.  Brown,  Atty.  Gen.,  and  Gil< 
bert  L.  Hedges,  Dlst  Atty.,  of  Oregon  City, 
for  the  State. 

McBRIDE,  C.  J.  [1,  i}  In  their  petltioa 
for  rehearing,  counsel  for  defendant  urge 
that  section  33  of  chapter  141,  Oen.  Laws  of 
1015,  commonly  known  as  the  Prohibition 
Act  which  section  provides  that  tbe  indict- 
ment need  not  state  the  name  of  the  person 
by  whom  the  liquor  was  sold,  nor  that  of  tbe 
person  to  whom  It  was  sold,  violates  not  only 
section  11  of  article  1  of  the  Constitution  of 
this  state,  but  also  the  Sixth  and  Fourteenth 
Amendments  to  the  Constitution  of  the  Unit- 
ed States.  In  the  opinion  already  handed 
down  In  this  case  (166  Pac.  61)  we  have  held 
that  this  contention,  so  far  as  it  relates  to 
section  11  of  article  1  of  our  Constitution,  la 
unsound;  and  the  same  line  of  reasoning 
pursued  and  the  same  authorities  cited  by 
Mr.  Justice  Moore  on  that  subject  lead  us  to 
the  conclusion  that  neither  the  Sixth  nor  the 
Fourteenth  Amendment  to  the  Constitution 
Is  violated  by  any  provision  of  the  section 
assailed. 

The  petition  for  rehearing  Is  denied. 

MOORE,  BEAN,  and  McCAMANT,  JJ, 
concur. 

(87  Or.  IM) 
SMITH  V.  ROBINSON. 
(Supreme  Court  of  Oregon.    Sept  26, 1917.) 

Tbial  «=>141— Direction  ot  Vkbdict— Uk- 
contbadicted  evidence. 
In  an  attorney's  action  for  compenxntion, 
where  there  was  no  counterclnim  anrt  no  dispute 
in  material  testimony,  and  there  conid  rpsffnn- 
ably  be  no  difference  of  opinion  as  to  infer- 
ences deducible  from  the  evidence,  a  directed 
verdict  was  proper. 

In  Banc.  Appeal  from  Circuit  Court,  Jo- 
sephine County;    F.  M.  Calkins,  Jnrige. 

Action  by  Robert  G.  Smith  against  Emma 
6.  Robinson.  Judgment  in  Justice  court  for 
plaintiff,  and  defendant  aiiponl-vl  to  circuit 
court,  where  plaintiff  had  Judgment  and 
defendant  again  appeals.    Affirmed. 

Oawford  &  Crawford,  of  Portland,  for 
appellant  A.  C.  Hough,  of  Grants  Pass, 
for  respondent. 

BEAN,  J.  This  Is  an  action  for  money 
commenced  in  a  Justice's  court  in  Joseph* 
Ine  county.    The  cause  was  aptpealed  to  the 
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drcuit  court.  Judgment  went  for  the  plain- 
tiff in  both  courts,  and  the  defendant  appeals. 

The  complainant  alleges  that  between  Jan- 
uary 1,  1910,  and  July  1,  1910,  plolntlft  per- 
formed services  for  the  defendant  as  an 
attorney  at  law  of  the  reasonable  value  of 
1100,  no  part  of  which  has  been  paid.  The 
defendant  filed  an  answer,  denying  each 
and  every  allegation  thereof,  and  denying 
that  said  alleged  services  were  worth  any 
sum  whatever  to  her.  The  cause  was  tried 
before  the  court  and  Jury.  Evidence  was 
Introduced  by  plaintiff  and  several  witness- 
es to  the  effect  that  the  services  were  per- 
formed as  alleged  and  were  reasonably 
worth  from  $100  to  $250;  that  while  the 
case  In  which  the  services  were  rendered  by 
the  attorney  was  decided  adversely  to  Miss 
Robinson  by  the  trial  court,  on  appeal  to 
this'  court  she  won  the  case  upon  the  ques- 
tion presented  and  the  record  made  by  the 
plaintiff  as  her  attorney.  In  opposition  to 
this  evidence  defendant  testified  as  follows: 

"I  admit  that  he  rendered  me  services  of  $100. 
On  the  other  hand,  I  claim  that  really  be  owen 
me  damages  for  not  having  this  receiver  dis- 
missed." 

At  the  close  of  the  case  the  court  directed 
a  verdict  for  the  plaintiff. 

We  have  carefully  read  all  the  testimony, 
and  find  none  that  disputes  or  refutes  the  ev- 
idence of  plaintiff,  so  as  to  raise  any  issue 
to  be  submitted  to  the  Jury.  The  answer 
consists  of  a  general  denial.  There  is  no 
counterclaim  pleaded,,  there  is  no  dispute  in 
the  testimony  as  to  the  material  facts,  and 
there  can  reasonably  be  no  difference  of 
opinion  as  to  the  inferences  and  conclusions 
dedudble  from  the  evidence  so  as  to  require 
the  jury  to  pass  upon  the  same. 

The  Judgment  is  affirmed. 


(85  Or.  627) 

ANDERSON  et  al.  v.  PHEGIiET  et  al. 
(Supreme  Court  of  Oregon.    S^t.  26,  1917.) 

1.  Appbai,  and  Ebbob  $=31199  —  Remand— 
Pboceedinos  Below. 

Where,  on  appeal,  defendant's  motion  to  va- 
cate decree  and  permit  an  answer  is  disposed 
of  adversely  to  her,  the  trial  court  properly  de- 
nied such  a  motion  after  entry  of  decree  in  con- 
formity to  the  mandate. 

2.  Tbusts  ®=>374  —  Enfobcement— Supple - 
MENTAL  Pleading  —  Expenses  Dubinq 
Suit. 

The  remedy  of  a  defendant,  who,  pending  a 
«nit  resulting  in  a  decree  that  property  was  held 
«n  a  trust  agreement,  was  compelled  without  as- 
sistance to  bear  the  expense  of  preserving  the 
property,  rcdountling  to  the  benefit  of  plain- 
tiffs, as  well  as  such  defendant,  is  by  application 
to  the  trial  court  for  leave  to  file  a  supplemen- 
tal pleading,  to  the  end  that  the  expenditures 
may  be  established  as  a  necessary  and  proper 
expense,  and  charged  against  the  property,  and 
paid  as  other  costs  and  disbursements  of  the 
suit. 

In    Banc.      Appeal    from    Circuit    Court, 
Josephine  County;  F.  M.  Calkins.  Judge. 
Suit    by    T.    K.    Anderson    and    another 


against  Grant  Phegley  and  another.  From 
an  adverse  order,  defendant  Etoma  G.  Bob- 
iuson  appeals.    Affirmed,  as  modified. 

Beach,  Simon  &  Nelson,  of  Portland,  for 
appellant 

BEAN,  J.  [t]  This  is  an  appeal  by  de- 
fendant Emma  G.  Robinson  from  an  order 
denying  a  motion  to  vacate  a  decree  entered 
in  conformity  with  the  mandate  of  this  court 
issued  upon  rehearing.  The  original  opinion 
In  this  case  Is  reported  in  71  Or.  331,  142 
Pac.  503,  and  that  on  rehearing  in  74  Or.  388, 
145  Pac.  042.  At  74  Or.  398,  145  Pac.  WS. 
in  the  latter  opinion,  this  court,  speaking  by 
Mr.  Justice  Harris,  said: 

"This  court  has  decided  the  issues  presented 
on  the  entire  record,  as  that  record  was  made  by 
the  parties.  Kvery  issue  raised  by  the  pleadings, 
every  9uestion  presented  by  the  record,  and 
every  right  asserted  in  the  pleadings  or  ctaimed 
from  the  evidence  by  any  of  the  litiganta,  has 
been  decided  and  determined.  The  case  aa  made 
by  the  record  has  been  fully  adjudicated,  and 
this  court  cannot  now  remand  the  cause  for  the 
purpose  of  framing  what  would  be  equivalent  to 
a  new  case." 

The  motion  to  vacate  the  decree  and  per- 
mit  an  answer  to  be  ffied  was  disposed  of  at 
that  time.  The  order  of  the  lower  court  de- 
nying the  same  is  affirmed. 

[2]  Defendant  Enuna  G.  Robinson  showa 
by  a  verified  motion  and  affidavit  that,  on 
account  of  the  abandonment  of  the  property 
by  plaintiff  Anderson,  she  was  compelled  to 
and  did  defray  the  expenses  of  the  assess- 
ment work  and  tnaintenance  of  the  proper- 
ties which  were  the  subject-matter  of  the 
contracts  in  litigation,  and  expended  large 
sums  of  money  in  the  preservation  and  pro- 
tection thereof;  that  the  property  involved 
in  this  suit  consists  of  mining  claims,  and 
tliat  under  tbe  laws  of  the  United  States  of 
America  It  was  necessary,  in  order  to  pre- 
serve the  same,  that  considerable  sums  of 
money  be  spent  thereon;  that  said  clalma 
are  30  or  more  in  number,  and  that  this  de- 
fendant, without  assistance  from  any  other 
parties  in  the  cause,  was  compelled  to  and 
did,  during  a  long  period  of  years,  bear  said 
burden;  that  under  the  decision  of  the  Su- 
preme Court  of  the  state  of  Oregon,  declaim 
ing  the  agreement  set  forth  In  'the  complaint 
herein  to  be  a  trust  agreement,  the  expendi- 
tures redounded  to  the  benefit  of  the  plain- 
tiffs herein,  as  well  as  to  this  defendant,  and 
should  be  charged  against  the  property,  and 
this  defendant  should  be  reimbursed  for  the 
same  out  of  the  first  proceeds  of  tlie  sale 
thereof. 

The  suit  was  commenced  November  0. 
1010,  and  a  decree  was  entered  on  January  1, 
1915,  upon  the  inniidate  reissued  by  this 
court.  Defendant's  remedy  as  to  this  part 
of  the  motion  should  be  to  apply  to  the  trial 
court,  by  making  appropriate  suppleiiicutsil 
allegations    in    regard    to    the    matter    and 
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ainouuts  of  the  expenditures   made   during  ( 
tlie  pendency  of  the  suit  and  properly  serve  1 
the  same.    In  case  of  Issues  being  raised  In  ; 
regard  thereto,  the  same  should  be  beard  and 
determined,  to  the  end  that,  if  in  equity  re- 
imbursement should  be  made  for  any  neces- 
sary and  proper  expenses  incurred  to  protect 
and  sustain  the  life  of  the  property  which 
was  the  subject-matter  of  the  suit  during  the 
pendency  thereof,  the  same  may  be  charged 
against  such  property  and  paid  as  other  costs 
and  (lisbui-sements  of  the  suit. 

The  motion  filed  may  be  treated  as  an  ap- 
plication to  file  such  a  supplementnl  plead- 
ing, and  leave  is  granted  to  do  so ;  and  it  .is 
so  ordered.  Neither  party  will  recover  costs 
upon  this  appeal. 

(85  Or.  630) 

QUINN  V.  HAWLET  PULP  &  PAPER  CO. 

(Supreme  Court  of  Oregon.    Sept.  25,  1917.) 

1.  Masteb  and  Sebva.nt  «=20G(1)— Injubieb 
TO  Sebvanp— Actions — Instkuctions. 

In  a  servant's  action  tor  injuries,  an  in- 
■truction  that,  "if  the  work  that  the  plaintiff 
engaged  in  was  not  work  involving  a  risk  or 
danger  then  any  contributory  negligence  on  the 
part  of  the  plaintiff  which  contributed  to  ap- 
proximately bring  about  the  accident,  tlien  the 
plaintiff  would  not  be  entitled  to  recover  any- 
thing on  this  action,  provided  of  course  that  the 
contributory  negligence  of  the  plaintiff  must 
have  been  in  one  of  more  of  the  respects  as  set 
forth  in  defendant's  answer,"  was  properly  re- 
fused as  tending  to  confuse  the  jury. 

2.  Tbi.vl  ®=»252(1)—Insteuction8— Evidence 
TO  Support. 

While  a  party  Is  entitled  to  have  hia  theory 
«t  the  case  presented  to  the  jury  under  proper, 
instructions,  there  must  be  some  testimony  tend- 
ing to  support  such  theory. 

3.  Mastkb  and  Skbvant  «=s>130  —  IsjCRiEa 
TO  Sebvant— Safb  Place  to  Work— Injury 
Avoidable  bt  Master's  Cabi. 

If  the  process  used  by  the  employer  was  such 
as  in  fact  to  cause  hurt  to  the  employi  when  it 
was  practicable  to  obviate  the  danger,  its  long 
continuance  does  not  make  the  master  less  culpa- 
ble. 

4.  Triai,  «s»252(11)  —  Instructions  —  Bti- 

OKNCK. 

Evidence  in  a  servant's  action  for  injuries 
when  piles  of  baled  paper  fell  upon  him  held 
to  warrant  refusal  of  instruction  based  on 
theory  tliat  the  plaintiff's  work  did  not  involve 
risk  or  danger  within  the  Employers'  Liability 
Law  (Laws  1911,  p.  16). 

In  Banc.  Appeal  from  Circuit  Court, 
Clackamas  County;  J.  U.  Campbell,  Judge. 

Action  by  W.  W.  Quinn  against  the  Hawley 
Pulp  &  Paper  Company.  Judgment  for  plain- 
till,  and  defendant  appeals.    AiDrmed. 

The  complaint  alleges  the  corporate  char- 
acter of  the  defendant,  and  that  at  the  time 
of  the  Injury  complained  of  the  plaintltF  was 
employed  as  a  watchman  by  the  defendant, 
80  that  the  relation  of  employer  and  employ^ 
then  existed  between  them.  Then  follow 
these  averments: 

"That  on  the  12th  day  of  March,  1914,  while 
plaintiff  was  engaged  in  performing  the  duties 
imposed  upon  him  by  said  defendant,  and  while 
acting  under  instructions  from  said  defendant. 


said  plaintiff  attempted  to  close  a  large  sliding 
door  on  the  easterly  side  of  what  was  known  as 
'Mill  C  and  at  said  time  and  place,  large  bun- 
dles of  manufactured  paper,  each  bundle  weigh- 
ing approximately  12o  pounds,  bud  been  piled 
to  a  height  of  approximately  nine  feet,  and  bad 
been  piled  in  such  close  proximity  to  the  said 
Gliding  door  that  the  top  of  said  pile  leaned  over 
and  against  the  ^aid  sliuiug  door,  all  through  the 
carelessness,  reckl«ssnoss,  and  ncRligcnce  of  said 
defendant,  and  on  at'cmint  thereof  several  of  said 
bundles  of  said  paper  fell  from  the  top  of  said 

Eile  upon  and  against  this  plaintiff,  injuring 
im  in  the  manner  hereinafter  described.^  That 
the  place  where  said  plaintiff  was  required  to 
work  was  dangerous  and  involved  risk,  and  he 
was  required  to  work  around  said  heavy  bundles 
of  paper  so  dangerously  and  negligently  piled 
as  aforesaid,  and  said  defendant  failed  and  neg- 
IoPte<l  to  use  every  device,  care,  and  precaution 
which  was  practicable  to  be  used  for  the  protec- 
tion and  safety  of  life  and  limb,  and  said  de- 
fendant was  careless,  reckless,  and  negligent  in 
requiring  said  plaintilf  to  work  in  said  danserous 
place,  and  said  defendant  was  careless,  reckless, 
and  negligent  in  not  prevertin^  said  heavy  bun- 
dles of  paper  from  being  oiled  in  the  said  neg- 
ligent and  dani'erous  manner,  and  in  not  warn- 
ing this  plaintiff  of  said  danger;  and_  said  de- 
fendant could  have  erected  between  said  sliding 
door  and  said  pile  of  bundles  of  paper  stnnrhions 
or  pieces  of  timber  running  from  the  ceiling  to 
the  floor  of  the  room  in  said  Mill  C,  which  would 
prevent  the  said  pile  or  the  said  bundles  of  paper 
from  loaning  apainst  said  sliding  door  and  from 
being  piled  in  the  said  dangerous  manner,  all  of 
which  could  have  been  done  without  interfering 
in  any  way  with  the  efficiency  of  the  structure 
or  other  anparatus  or  device.  As  a  direct  re- 
sult of  the  neglieence  herein  alleged,  plaintiff 
was  injured  as  hereinafter  described." 

The  injuries  suffered  by  the  plaintiff  and 
their  effect  are  particularly  described.  The 
answer  admits  that  the  plaintiff — 
"at  the  time  of  the  accident  complained  of  was 
8  watchman  employed  by  this  defendant,  and  on 
the  12th  dav  of  March.  1914.  received  an  Injury 
at  the  mill  of  the  said  defendant  in  Oregon  Cityj 
at  that  portion  of  said  mill  known  as  Mdl  O, 
by  certain  bundles  of  paper  falling  uoon  or 
about  Uie  said  olaintiff." 

The  defendant  denied  all  the  other  alle- 
gations of  the  complaint,  except  Its  own  cor- 
porate existence.  The  further  answer  attri- 
butes the  hurt  to  the  plaintiff's  own  careless- 
ness, alleges  that,  knowing  all  the  situation 
he  assumed  the  risk  of  the  employment,  and, 
lastly,  that  the  injury  was  the  result  of  a 
pure  and  unavoidable  accident.  The  new 
matter  of  the  answer  Is  traversed  by  the  re- 
ply. A  Jury  trial  resulted  In  a  verdict  and 
Judgment  In  favor  of  the  plaintiff,  from 
which  the  defendant  appeals. 

Wilbur,  Spencer  &  Beckett  and  G.  A.  Gore, 
all  of  Portland,  for  appellant  Griffith;  Let- 
ter &  Allen  and  F.  J.  Lonergan,  all  of  Port- 
land, for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  testimony  on  behalf  of  the 
plniiitiff  showed.  In  substance,  that  while  he 
was  engaged  In  making  his  round  as  watch- 
man for  the  defendant  company  he  found  the 
door  leading  into  Mill  C  open,  and,  as  requlr- 
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'  ed  by  the  duties  of  his  station,  proceeded  to 
close  It.  It  was  what  Is  known  as  a  sliding 
door,  hung  upon  overhead  rollers.  The  paper 
was  in  bales  weighing  about  125  pounds  each, 
and  was  plied  up  to  a  height  of  about  eight 
or  nine  feet  and  In  such  close  proximity  to 
the  door  that  on  undertaking  to  close  it  four 
of  them  fell  down  upon  the  plaintiff  and  in- 
jured him  in  the  manner  described  in  the 
complaint.  The  only  testimony  on  behalf  of 
the  defendant  was  that  of  two  employ^,  who 
testltied  substantially  that  they  piled  the  pa- 
per in  the  usual  way.  It  was  shown  In  testi- 
mony, for  the  purpose  of  proving  that  it  could 
be  done,  tlia't  after  the  accident  the  company 
caused  stanchions  to  be  erected,  against 
which  the  paper  could  be  piled  without  in 
any  way  interfering  with  the  operation  of 
the  door  or  the  storage  of  the  bales.  The 
defendant  maintains  as  its  theory  of  the 
case  that  tliis  was  not  a  work  involvlug  risk 
or  danKer,  and  hence  did  not  come  within  the 
operation  of  the  Employers'  Liability  Law. 
The  excerpt  from  that  statute  applicable  to 
this  case  reads  as  follows: 

"And  irenerally,  all  owners,  contractors  or  buI>- 
contractors  and  other  persons  having  charge  of, 
or  responsible  for,  any  work  involvinc  a  risk 
or  danger  to  the  employfifl  or  the  public,  shall 
use  every  device,  care  and  precaution  which  it 
is  practicable  to  use  for  the  protection  and 
safety  of  life  and  limb,  limited  only  by  the 
necessity  for  preserving  the  efficiency  of  the 
structure,  machine  or  other  apparatus  or  de- 
vice, and  without  regard  to  the  additional  cost 
of  suitable  material  or  safety  appliance  and  de- 
vices."   Laws  1817,  p.  17. 

[11  The  instruction  propounded  by  the  de- 
fendant to  raise  this  question  is  here  quoted: 

"If  the  work  that  the  plaintiff  engaged  in  was 
not  work  involving  a  risk  or  danger  then  any  con- 
tributory neKligence  on  the  part  of  the  plaintiff 
which  cuntributed  to  approximately  bring  about 
the  accident,  tben  the  plaintiff  would  not  be 
entitled  to  recover  anything  on  this  action,  pro- 
viilrd  of  course  that  the  contributory  negli- 
gence of  the  plaintiff  must  have  been  in  one 
of  more  of  the  respects  as  set  forth  in  defend- 
ant's answer." 

This  requested  charge  is  so  Involved  that, 
instead  of  enlightening  the  Jury,  it  would 
have  tended  to  confuse  them,  and  hence  on 
that  groimd  alone  was  properly  refused. 

[2]  It  is  true  that  a  party  is  entitled  to 
have  bis  theory  of  the  case  presented  to  the 
Jury  under  proper  instructions.  Flore  v. 
Ladd,  25  Or.  423,  425,  36  Pac.  572 ;  Farmers' 
Bank  v.  Woodell.  38  Or.  294,  307,  61  Pac.  837, 
65  Pac.  520;  State  v.  Smith,  43  Or.  109,  114, 
71  Pac.  973 ;  Cerrano  v.  P.  Ry.  L.  &  P.  Co., 
62  Or.  427,  126  Pac.  37.  This,  however.  Is 
qualified  by  the  requirement  that  there  must 
be  some  testimony  tending  to  prove  the  theo- 
ry of  the  party  complaining.  The  reason  of 
this  is  that  the  Jury  is  charged  with  the  duty 
of  considering  the  testimony.  To  aid  them 
in  so  doing  the  court  instructs  them  as  to  the 
law  applicable  thereto.  If  there  be  no  evl- 
drace  to  which  the  requested  charge  properly 
may  be  applied,  to  give  it  would  be  confusing 


to  the  Jury,  as  an  abstraction  foreign  to  the 
case. 

[3, 4]  The  testimony  on  behalf  of  the  plain- 
tiff was  utterly  undisputed.  It  showed  that 
he  was  injured  while  in  the  usual  prosecution 
of  bis  employment.  We  thus  have  a  situa- 
tion, delineated  by  the  evidence  on  his  be- 
half, where.  In  the  discharge  of  bis  duty  in 
the  customary  manner,  he  was  injured  by  th» 
falling  upon  lilm  of  the  paper  so  piled  as  to 
cause  that  result  by  the  closing  of  the  door. 
That  the  bales  were  stacked  up  in  the  usual 
way  does  not  controvert  the  showing  of  the 
plaintiff.  If  that  was  the  habitual  method 
of  storing  the  paper,  the  wonder  is  that  some 
one  was  not  hurt  before  the  injury  in  ques- 
tion. If  the  process  used  was  such  as  In 
fact  to  cause  hurt  to  the  employe,  when  it 
was  practicable  to  obviate  the  danger,  its 
long  continuance  does  not  make  it  less  cul- 
pable. There  was,  therefore,  no  theory  of 
the  case  to  which  the  requested  duirge,  even 
if  properly  stated,  would  have  been  appUca* 
ble ;  hence  It  was  not  error  to  refuse  it. 

The  case  stated  and  proved  by  uncontro- 
verted  testimony  lies  clearly  within  the  pur- 
view of  the  enactment  under  consideration. 
The  instructions  given  and  assigned  as  error 
are  proper  statements  of  the  law  as  declared 
by  the  statute  mentioned.  In  brief,  there 
was  nothing  in  the  testimony  taking  the  case 
out  of  the  operation  of  the  Employers'  Ina- 
bility Law,  and  hence  it  was  not  error  to  re- 
fuse to  go  Into  the  abstract  question  predicat- 
ed upon  the  theory  that  the  work  was  not  one 
involving  a  risk  or  danger. 

The  Judgment  Is  affirmed. 

'°°''"°°"  (88  Or.  6»7) 

WESTERN  WAREHOUSE  CO.  v.  NEW  AM- 
STERDAM CASDALTY  CO. 
(Supreme  Court  of  Oregon.     Sept  25,  1917.) 

1.  iNStntANCE  ^=>485— Irdkunitt— Pkbsonai. 

I  N.I  C  BY— Li  A  B ILITY. 

Insurer  Keld  not  liable  on  an  accident  indem- 
nity policy  for  injury  of  plaintiff's  employe  io 
elevator  accident;  the  accident  occurring  while 
the  employ^  was  engaged  in  boarding  up  the 
shaft,  and  not  while  he  was  in  the  car,  or  in  the 
elevator  well  or  hoistway,  or  while  entering  or 
alighting  from  the  car,  for  which  accidents  alone 
lie  contract  provided  indemnity,  and  the  eleva- 
tor being  in  use,  during  the  progress  of  such 
work,  contrary  to  policy  provisions. 

2.  WrrNi!;psE8  9=s387  —  Incorbistknt  Stats- 

MENTB— CROSS-EXABONATION. 

In  action  on  accident  indemnity  policy,  the 
president's  written  report  of  accident  and  plain- 
tiBTs  answer  in  suit  by  injured  employe  were  ad- 
missible on  cross-examination,  in  view  of  L.  O. 
L.  §  860,  providing  that  the  adverse  party  may 
cross-examine  as  to  any  matter  stated  in  or 
connected  with  the  direct  examination,  and  sec- 
tion 864,  providing  that  a  witness  may  be  im- 
peached by  evidence  that  he  has  made  at  other 
times  statements  inconsistent  with  present  testi- 
mony, and  if  such  statements  be  in  writing  they 
shall  be  shown  to  the  witness,  and  section  711, 
providing  that  when  part  of  an  act,  declaration, 
or  writing  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into 
by  the  other  party,  and  when  a  detached  act. 
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etc.,  ia  given  in  evidence,  any  other  act  neces- 
sary to  make  it  anderstood  may  also  be  intro- 
duced, where  plaintiff's  witnesses  testified  as  to 
the  details  of  the  accident,  and  had  introducedin 
evidence  the  injured  employe's  complaint,  which 
was  a  detached  writing,  for  the  proper  explana- 
tion of  which  the  admission  of  the  answer  was 
necessary. 
8.  W1TNK88X8   «=>266^— GBOsa-EXAinNATion 

— Et'RCT. 

Cross-examination  of  a  witness  Is  part  of 
the  case  of  the  party  for  whom  he  testifies,  and 
the  court  is  authorized  to  consider  papers  admit- 
ted on  cross-examination  as  part  of  plaintitTa 
case  in  chief,  and  to  draw  conclnsions  of  fact 
therefrom. 

4.    IWSTJBARCB  «=s>64e(6)  —  INDEMNTTT  —  PK»- 
SONAI.  iNJOTtT— BUBDKN  OF  PBOOF. 

In  action  on  an  accident  indemnity  policy,  it 
was  incumbent  on  plaintiff  to  prove  toat  the  in- 
jary  to  his  employ^  came  within  the  policy 
terms;  the  defendant  being  entitled  to  rebut  this 
by  cross-examination. 

Department  1.  Ai^eal  from  Circuit  Court, 
Muitnomab  County;  0.  U.  Gantenbeln, 
Judge. 

Action  by  the  Western  Warehouse  Com- 
pany against  the  New  Amsterdam  Casualty 
Company.  Judgment  vt  nonsuit,  and  plain- 
tiff appeals.   Affirmed. 

The  defendant  Issued  an  indemnity  policy, 
instiring  the  plaintiff  against  liability  fOr  ac- 
cident happening  in  connection  with  the  oper- 
ation of  the  latter's  elevator.  The  complaint 
alleges  an  injury  to  one  of  the  plaintiff's  em- 
ployes, for  which  it  was  compelled  to  re- 
spond to  him  in  damages  recovered  by  an  ac- 
tion at  law,  which  the  defendant  here  was 
called  upon  to  defend,  but  refused.  It  is  said, 
also,  that  the  defendant  denies  liability  under 
Its  iMllcy,  and  that  the  plaintiff  has  fully 
complied  with  all  its  conditions.  The  issu- 
ance of  the  policy  and  the  happening  of  the 
accident  to  the  employe  are  admitted;  but 
the  sufbetance  of  the  defense  is  that  the  ac- 
cident for  which  Indenmlflcatlon  is  sought  is 
not  within  the  terms  of  the  policy.  At  the 
close  of  the  plainttfTs  case  in  a  jury  trial,  a 
judgment  of  nonsuit  was  entered  against  it 
on  motion  of  the  defendant.  The  plaintiff  ap- 
peals, and  relies  upon  that  ruling  as  the  prin- 
cipal error. 

Wm.  P.  Lord,  of  Portland,  for  appellant 
Vrank  3.  Lonergan,  of  Portland,  for  respond- 
ent. 

BURNETT,  J.  (after  stating  the  facta  as 
above).  The  facts  disclosed  by  the  testimony 
of  the  plaintiff  are  substantially  these:  In 
the  warehouse  which  it  occupied  there  was 
an  elevator,  extending  from  the  basement  to 
the  upper  stories  of  the  building.  It  was  in- 
stalled against  the  north  waU,  which  forms 
one  side  of  the  shaft  The  entrance  to  the 
elevator  was  on  the  south  side,  and  when  not 
In  use  gates  there  prevented  persons  from  en- 
tering. Except  where  shut  in  by  partition 
walls  or  a  stairway,  the  east  and  west  sides 
of  the  elevator  shaft  were  barred  only  by  two 
planks,  about  8  Inches  wide,  nailed  to  the  up- 


rights forming  the  frame  of  the  shaft  and 
constituting  a  barrier  about  3^  feet  high. 
An  inspector,  however,  required  this  shaft  to 
be  inclosed  to  a  greater  height  where  thus 
exposed.  The  president  of  the  defendant  di- 
rected two  employes,  named  Rutt  and  Bar- 
ringer,  to  take  some  waste  lumber  from  the 
basement  and  board  up  the  sides  of  the  eleva- 
tor shaft  on  the  different  stories  of  the  build- 
ing where  It  was  open,  as  described.  They 
had  completed  the  work  in  the  basement  and 
as  far  up  as  the  second  story.  There  re- 
mained yet  to  be  finished  the  part  In  the  third 
story.  At  this  juncture  Barringer  was  called 
to  receive  some  freight  for  storage  In  the 
warehouse.  He  accordingly  left  Rutt  to  go 
on  with  the  task.  The  latter  engaged  In  car- 
rying some  boards  up  the  stairway  to  the 
third  story  for  the  purpose  of  completing  the 
job.  While  he  was  thus  employed,  Barringer 
operated  the  elevator  for  the  purpose  of  mov- 
ing freight  when,  for  some  reason  not  dis- 
closed, Rutt  got  his  head  and  shoulders 
caught  under  the  descending  oounterwelghts 
of  the  machine  and  was  injured.  It  was  for 
the  damages  plaintiff  here  was  compelled  to 
pay  Rutt  as  the  result  of  bis  action  against 
it  which  the  present  defendant  is  called  upon 
to  pay  under  its  indemnity  policy. 

[1]  The  admitted  policy  provides  that  the 
defendant  agrees  to  indemnify  the  plaintiff — 
"against  loss  from  the  liability  imposed  by  law 
upon  the  assured  for  damages  on  account  of  bod- 
ily injuries  accidentally  suffered  or  alleged  to 
have  been  suffered  while  this  policy  is  in  force, 
including  death  resulting  at  any  time  therefrom, 
by  any  person  or  persons  while  in  the  car  of  any 
of  the  elevators  described  in  tiie  schedule,  or  in 
the  elevator  well  or  hoistway  thereof,  or  while 
entering  upon  or  alighting  from  snrh  car.  sub- 
ject to  the  following  conditions:  Condition  A. 
This  policy  does  not  cover  *  •  *  loss  from 
liability  from  injuries  or  death  suffered  by  or 
caused  by  •  •  •  (2)  any  person  during  the 
making  of  additions  to  or  structural  altprations 
in-or  extraordinary  repairs  of  any  elevator  plant, 
unless  a  written  permit  is  grante<l  bv  the  com- 
pany specifically  describing  the  work;  but  no 
elevator  shall  be  used  for  any  service  while  ad- 
ditions, alterations,  or  repairs  of  any  kind  are 
being  made  in  or  about  such  elevator.    •    •    •  " 

The  part  of  the  policy  quoted  prior  to  con- 
dition A  affirmatively  states  to  what  persons 
the  Indemnity  Is  to  be  applied.  It  is  (1)  to 
any  person  or  persons  while  In  the  car  of  any 
of  the  elevators  described;  (2)  to  any  person 
or  persons  in  the  elevator  well  or  hoistway 
thereof;  Or  (3)  to  any  persons  while  enter- 
ing upon  or  alighting  from  such  car.  .  Uutt 
did  not  come  within  any  of  these  classes.  He 
was  not  In  the  car^  nor  in  the  elevator  well, 
nor  entering  upon  or  alighting  from  the  car. 
On  the  other  hand,  the  condition  is  a  negative 
statement,  limiting  the  liability  of  the  in- 
surer. It  is  said  in  the  policy  that  It  does 
not  cover  loss  from  liability  for  injuries  suf- 
fered by  any  person  whatever  while  addi- 
tions or  repairs  are  being  made  to  the  ele- 
vator plant;  further,  that  no  elevator  shall 
be  operated  while  additions,  alterations,  or 
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repairs  of  any  kind  are  being  made  In  or 
about  such  elevator.  Directions  had  been 
giyen  to  Rutt,  with  bis  fellow  employe,  to 
board  up  the  open  spaces  on  the  elevator 
shaft,  wherever  open.  This  work  was  In 
progress,  and  had  not  been  completed  at  the 
time  of  the  accident.  Moreover,  the  elevator 
was  being  used  for  service  In  moving  freight 
while  these  repairs  about  It  were  being  made, 
all  contrary  to  the  condition  mentioned.  It 
is  not  pretended  that  any  permit,  either  ver- 
bal or  written,  was  granted  by  the  company 
describing  the  work  to  be  done.  Considering 
both  the  positive  and  the  negative  terms  of 
the  policy,  Rutt  was  not  within  their  par- 
view,  and  hence  there  could  be  no  recovery 
on  the  case  thus  made  for  the  plaintiff  on 
the  evidence. 

[2]  The  plaintiff's  complaint,  of  course,  was 
a  statement  of  its  cause  of  action,  designed  to 
bring  Rutt  within  the  category  of  persons 
for  the  Injury  of  whom  the  Indemnity  would 
be  available,  and  the  effort  of  those  who  tes- 
tified for  It  was  towards  that  end.  A  witness 
for  the  plaintiff,  who  at  the  time  of  the  in- 
Jury  was  its  president,  was  on  cross-examina- 
tion confronted  with  a  report,  made  and 
signed  by  him  a^  such  president  and  directed 
to  the  defendant,  stating  the  circumstances 
of  the  casualty.  In  which  he  answered  the 
question,  "How  did  accident  happen?"  in  this 
language,  referring  to  the  injured  employe: 

"Was    moving    morchandise    and    nailing    up ' 
boards  on  elevator  shaft  to  prevent  any  mer- 
chandise  falling   down    shaft      He   looked   over  , 
railing  as  cage  was  going  up,  and  the  balance 
weights,  descending,  caught  bis  head  and  shoul- 
der between  weight  and  railing." 

In  support  of  its  contention  here,  the  plain- 
tiff put  in  evidence  tlie  complaint  in  the  case, 
which  Rutt  brought  against  it  and  In  which 
he  recovered  damages,  together  with  the  sum- 
mons, the  verdict,  and  the  cost  bill  therein. 
The  defendant  here  offered  the  answer  which 
the  present  plaintiff  made  in  that  litigation, 
wherein  it  was  stated,  in  substance,  that  at 
the  time  of  the  accident  Rutt  was  making  re- 
pairs about  the  elevator  shaft  The  answer 
was  verified  by  a  witness  for  the  plaintiff 
here,  who  at  the  time  of  the  injury  was  its 
secretary.  The  report  and  the  answer  re- 
ferred to,  after  having  been  presented  to  the 
witnesses  who  signed  them,  were  introduced 
in  evidence  as  part  of  their  cross-examina- 
tion, on  the  ground  that  they  tended  to  con- 
tradict their  present  statements.  The  plain- 
tiff here  predicates  error  on  the  admission 
of  the  two  documents. 
It  is  said  in  section  860.  L.  O.  L.: 
"The  adverse  party  may  cross-examine  the 
witness  as  to  any  matter  stated  in  his  direct  ex- 
amination, or  connected  therewith,  and  in  so 
doing,  may  put  leading  questions.    ♦    »    »  " 

Section  8G4,  L.  O.  L„  provides: 
"A   witness  may  also   be  impeached   by  evi- 
dence that  he  has  made,  at  other  times,  state- 


ments inconsistent  with,  his  present  testimony ; 
hut  before  this  can  be  done,  the  statements  most 
be  related  to  him.  *  •  *  If  the  statements 
be  in  writing,  they  shall  be  shown  to  the  witness 
before  any  question  is  put  to  him  concerning 
them." 

It  is  also  stated  by  section  711,  L.  O.  L.: 

"When  part  of  an  act,  declaration,  conversa- 
tion, or  writing  is  given  in  evidence  by  one  par- 
ty, the  whole,  on  the  same  subject,  may  be  in- 
quired into  by  the  other ;  when  a  letter  is  read, 
the  answer  may  be  given ;  and  when  a  detached 
act,  declaration,  conversation,  or  writing  is  giv- 
en in  evidence,  any  other  act,  declaration,  con- 
versation, or  writing  which  is  necessary  to  make 
it  understood  may  also  be  given  in  evidence." 

The  witnesses  in  quection  had  testified  at 
length  upon  the  question  of  the  happening  of 
the  accident.  It  was  legitimate  cross-exam- 
ination to  interrogate  them  as  to  their  dec- 
larations in  direct  testimony,  and  as  to  mat- 
ters properly  connected  therewltli.  Confnmt- 
ing  them  with  the  paperi,  mentioned  was  per- 
missible in  that  respect,  so  as  to  bring  out 
the  whole  truth  of  that  branch  of  the  case. 
In  addition  to  this,  it  was  allowable  to  In- 
troduce the  answer  mentioned,  because  the 
complaint  in  the  action  of  Rutt  against  Che 
present  plaintiff  was  a  detached  writing,  for 
the  proper  explanation  of  which  the  admis- 
sion of  the  answer  was  necessary. 

[3]  Under  the  authority  of  Ah  Doon  ▼. 
Smith,  25  Or.  80,  34  Pac.  1093,  the  cross-ex- 
amination of  a  witness  is  part  of  the  case  of 
the  party  for  whom  he  testifies.  The  admis- 
sion of  the. papers  not  being  erroneous,  the 
court  was  authorized  to  consider  them  as 
part  of  the  plaintiff's  case  in  chief,  and  to 
draw  from  them  the  conclusion  of  fact  that 
Rutt  was  not  within  the  terms,  of  the  policy, 
so  as  to  call  upon  the  defendant  for  indemnity 
for  an  injury  happening  to  him.  It  is  not 
strictly  a  case  of  the  defendant  establishing 
an  affirmative  defense,  within  the  meaning  of 
Hildebrand  v.  United  Artisans,  50  Or.  158, 
91  Pac  542,  and  McGregor  v.  O.  R.  &  N.  Co, 
60  Or.  527,  93  Pac.  465,  U  L.  R.  A.  (N.  S.) 
608,  cited  by  the  plaintiff. 

14]  It  was  incumbent  here  upon  the  Ware- 
house Company  to  prove  that  Rutt  was  a  per- 
son within  the  terms  of  the  policy  at  the 
time  he  received  the  Ipjury,  and  the  defend- 
ant was  entitled  to  break  down  its  opponent's 
case  on  the  testimony  by  cross-examination, 
with  the  result  that  the  plaintiff  failed  to 
prove  a  case  sufiiicient  to  be  submitted  to  the 
Jury.  We  deem  it  unnecessary  to  consider  the 
other  grounds  specified  in  the  motion,  to  the 
effect  that  it  had  not  been  shown  tliat  the 
plaintiff  had  paid  the  Rutt  Judgment  in  money. 

The  nonsuit  was  right,  and  must  be  af- 
firmed.  ' 

McBRIDB,  C.  J.,  and  BEAN  and  BENSON, 
JJ.,  coi<cur. 
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McPHEETERS  v. 


SMITH. 


(Snpreme  Court  of  Oregon.     Sept  26,  1917.) 

1.  TsiAL  *=»397(2)— Findings  of  Fact— Nk- 

CBSSITT. 

In  an  action  for  the  price  of  a  piano  condi- 
tionally sold,  where  the  sole  defense  was  that 
the  quality  of  the  instrument  was  misrepresent- 
ed by  plaintiff,  a  judgment  for  the  return  of  the 
piano  could  not  bo  sustained,  in  the  absence  of 
a  finding  of  fact  as  to  whether  the  quality  of 
the  instrument  was  misrepresented. 

2.  Trial  «=>302(1)— Findings  of  Faoi^Nb- 
cessity— ksquests. 

Where  the  findings  are  sufScient  to  justify 
a  judgment  for  one  party,  and  the  other  party 
&ils  to  object  to  them,  or  to  request  findings 
conformable  to  his  theory,  the  findings  made 
will  stand;  but  such  is  not  the  rule  where  the 
findings  made  are  insufficient  to  justify  a  judg- 
ment for  either  party. 

Department  l.  Appeal  firom  Circuit  Court, 
Multnomali  County;  Heniy  B.  McGinn, 
Judge. 

Action  by  Joseph  McPheeters  against  Dr. 
M.  Li.  Smith.  From  the  Judgment  rendered, 
plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Thla  la  an  action  to  recover  ui)on  a  condi- 
tional sale,  note,  and  contract  for  the  pur- 
chase of  a  piano.  In  bis  answer  defendant 
alleges  fraud  and  misrepresentation  as  to 
the  character  and  quality  of  the  Instrument 
The  matter  In  the  answer  having  been  put  In 
Issue  by  appropriate  denials,  the  following 
findings  were  rendered: 

"The  contract  was  made  as  is  alleged  and 
agreed  uponj  the  price  of  the  piano  was  grgssly 
in  excess  of  its  market  value ;  the  defendant  has 
paid  more  than  the  value  of  the  piano  in  in- 
stallments; the  defendant  has  agreed  and  of- 
fered to  return  the  piano,  forfeiting  all  payments 
made;  the  plaintiff  refuses  to  accept  tne  piano, 
because  invention  has  greatly  improved  tne  pi- 
ano, and  has  made  the  old-  piano  one  of  UM 
Middle  Ages;  the  plaintiS  will  not  talie  bade 
the  piano,  because  ne  wants  judgment  for  the 
unpaid  balance." 

The  court  decreed: 

"The  court  having  heretofore  prepared  and 
filed  its  findings  of  tact  and  conclusions  of  law 
herein,  and  it  appearing  therefrom  that  the 
plaintiff  is  entitled  to  a  judgment  for  the  return 
of  the  piano  described  in  the  defendant's  answer 
and  referred  to  in  said  findings  of  fact,  and 
that  neither  party  shall  recover  costs  and  dis- 
bonements,  it  is  therefore  ordered  and  adjudged 
that  the  defendant  be  and  he  is  hereby  required 
to  deliver,  and  the  plaintiff  is  hereby  required 
to  accept,  the  return  of  the  piano  described  in 
the  answer  of  the  defendant  herein,  to  wit  a 
Ferrand  Cecelia  pinno,  and  that  neither  party 
recover  costs  in  said  action." 

There  was  no  request  by  either  party  for 
further  or  additional  findings,  and  there  Is 
no  Mil  of  exceptions. 

Boon  Gason,  of  Portland,  for  appellant 
Alex  Bernstein,  of  Portland  (Bernstein  & 
Cohen,  of  Portland,  on  tlie  brief),  for  re- 
spondent 

McBRIDE,  C.  J.  (after  stating  the  facts 
as   above).      Tl]  I>efendant   In   his   answer. 


while  first  formally  denying  the  contract, 
practically  admits  that  he  made  it,  suggest- 
ing only  certain  Immaterial  variations,  and 
asks  to  be  relieved  from  It  because  the 
quality  of  the  Instrument  was  misrepresent- 
ed to  him  by  the  seller.  This  was  substan- 
tially the  sole  Issue  made  by  the  pleadings. 
It  was  an  afilrmatlve  defense,  and  before 
defendant  could  have  a  Judgment  releasing 
him  from  what  was  otherwise  his  confessed 
legal  obligation  to  pay  for  the  Instrument 
there'  should  have  been  a  flnHing  of  facts 
showing  that  the  defense  was  true.  This  Is 
the  holding  in  Freeman  v.  Trummer,  50  Or. 
287,  91  Pac.  1077.  Here  there  is  no  finding 
u]x>n  the  only  issue  upon  which  defendant 
depended  to  exonerate  him  from  payment — 
in  fact  no  finding  upon  any  material  issue 
in  the  case,  and  therefore  nothing  upon 
which  to  base  a  Judgment 

[2]  Where  the  findings  are  sufficient  to  jus- 
tify a  judgment  for  one  party,  ahd  the  other 
party  fails  to  object  to  them,  or  to  request 
findings  conformable  to  bis  theory,  the  find- 
ing made  will  stand;  but  such  is  not  the  rule 
where  the  findings  made  are  insufficient  to 
Justify  a  judgment  for  either  party. 

It  is  to  be  regretted  that  the  appealing 
party  did  not  bring  up  the  evidence  by  a 
bill  of  exceptions,  as  we  might  then  have 
been  enabled  to  dispose  of  this  small  case 
without  a  new  trial ;  but  in  the  present  con- 
dition of  the  record  the  judgment  must  be 
reversed,  and  a  new  trial  ordered. 

BENSOX,  BURNETT,  and  BE.VN,  JJ., 
concur.    HARRIS,  J.,  not  sitting. 


(iiS  Or.  fim 
MACLEAY  ESTATE  CO.  v.  MILLER  et  al. 
(Supreme  Court  of  Oregon.     Sept   25,   1917.) 

1.  Costs  «=>219— Cost  Biu^-Objections. 

L.  O.  L.  ;§  568,  570,  providing  for  the  tax- 
ing of  costs  and  disbursements,  declare  that  no 
disbursements  shall  be  allowed  to  any  party, 
unleas  he  shall  serve  upon  such  adverse  party 
or  parties  as  are  entitled  to  notice  by  law,  and 
file  with  the  clerk  five  days  after  remlitiou  of 
judgment,  his  statement,  with  proof  of  service, 
if  notice  to  the  adverse  party  is  required,  show- 
ing with  reasonable  certainty  the  items  of  all 
disbursements,  that  the  statement  of  disburse- 
ments thus  filed  and  costs  shall  be  entered  as 
of  course  by  the  clerk  as  part  of  the  jwigment 
or  decree,  unless  the  adverse  party,  within 
five  days  from  the  expiration  of  the  time  al- 
lowed to  file  such  statement,  shall  file  his  ob- 
jections thereto,  and  that,  as  soon  as  convenient 
after  objections  are  filed,  the  court  or  judge 
thereof  shall  proceed  to  hear  and  determine  all 
the  issues  involved.  Defendants  served  on  plain- 
tiff a  bill  of  costs  and  disbursements,  nod  on 
the  following  day  plaintiff  filed,  its  objections. 
Severn!  days  thereafter,  within  the  time  limited, 
defendants  filed  their  cost  bill,  which  had  al- 
ready been  served.  Held,  that  as  the  cost  bill 
was  duly  file<l,  and  the  objections  were  dirootcd 
to  it.  they  will  not  be  disregarded  becHiiKc  tbcy 
were  filed  before  the  cost  bill  itself  was  (Jled. 
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2.  Costs  *=>  184(7)  —  Axlowancb  —  Witness 
Fees. 
L.  O.  Ia  {  666,  declares  that  a  party  enti- 
tled to  coats  shall  recover  all  necessary  dis- 
bursements, includioK  the  fees  of  officers  and 
witnesses.  Section  567  declares  that  in  a  suit 
in  equity  costs  and  disbursements  shall  be  al- 
lowed to  the  party  in  whose  favor  a  decree  is 
given  in  an  action.  Held,  that  the  disbursements 
are  to  be  confined  to  what  is  necessary,  and 
where  defendants  by  their  answer  showed  that 
a  suit  apparently  to  settle  a  disputed  boundary 
involved  a  title  to  land,  and  that  the  ordinary 
action  of  ejectment  was  proper,  and  the  court, 
having  sustained  their  contention,  dismissed  the 
suit,  defendants  are  not  entitled  to  claim  as  costs 
and  disbursements  fees  paid  witnesses. 

In  Banc.  Appeal  from  Circuit  Court,  Cur- 
ry County;  J.  S.  Coke,  Judge. 

Suit  by  the  Macleay  EsUte  Company,  a 
corporation,  against  Alfred  S.  Miller  and 
otbers.  Tlie  suit  was  dismissed,  and  tliere- 
after,  plalutllTs  objections  to  the  cost  bill 
of  defendants  being  overruled,  plaintiff  ap- 
peals.   Judgment  modified. 

This  was  a  suit  in  equity,  apparently  for 
the  purpose  of  settling  a  disputed  boundary. 
Tlie  answer,  which  was  unchallenged  by  the 
plaintiff,  made  averments  showing  that  the 
real  dispute  was  as  to  the  title  of  land  in- 
cluded within  certain  delimitations,  so  that 
the  remedy  of  the  plaintiff.  If  any,  was  by 
the  ordinary  action  of  ejectment.  With  this 
state  of  the  pleadings  before  it,  the  court, 
sitting  in  chancery,  dismissed  the  suit,  on 
motion  of  the  defendants,  for  want  of  eq- 
uitable Jurisdiction.  Thereupon  they  served 
upon  the  plaintiff  a  bill  of  costs  and  disburse- 
ments, claiming,  among  other  items,  $77.10 
for  fees  of  witnesses.  The  next  day  after 
this  service,  the  plaintiff  filed  Its  objections 
to  the  cost  bill,  attacking  the  witness  fees, 
and  claiming,  also,  that  the  filing  fee  of  the 
defendants  was  properly  |2.50,  Instead  of 
$5.  Several  days  later  than  this,  the  defend- 
ants filed  their  cost  bill,  which  had  been 
served  as  stated.  Afterwards  the  matter  was 
submitted  to  the  court  on  the  cost  bill  and 
objections,  whereupon  an  order  was  entered 
to  the  effect  that  the  objections  to  the  cost 
bill  of  thie  defendants  be  overruled ;  but  tbe 
court  did  not  make  or  file  with  the  clerk  an 
Itemized  statement  of  the  costs  and  disburse- 
ments as  allowed.  From  this  decision  tlie 
plaintiff  appealed. 

J.  C.  Johnson,  of  Gold  Beadi,  for  appel- 
lant Collier  H.  Buffington,  of  Gold  Beach, 
for  respondents. 

PER  CURIAM.  [1]  The  procedure  relat- 
ing to  demands  of  this  sort  and  contests 
thereupon  is  prescribed  in  sections  669  and 
C70,  L.  O.  L.  A  party  claiming  costs  and 
disbursements  may  file  his  bill  without  serv- 
ing the  same,  unless  otherwise  required  by 
rule  of  court,  within  five  days  after  the  ren- 
dition of  the  judgment  After  the  expiration 
of  that  period,  but  not  later  than  the  first 
day  of  the  next  regular  term,  the  statement 
of  disbursements  may  be  filed;   but  in  such 


case  it  must  be  served  on  tbe  adverse  party, 
whether  he  has  appeared  or  not.  Within  five 
days  from  the  expiration  of  the  time  allowed 
to  file  such  a  statement  the  adverse  party 
shall  file  his  objections  thereto.  The  state- 
ment of  disbursements  and  the  objections 
constitute  the  sole  pleadings  in  this  ancillary 
litigation.  The  court  or  Judge  ia  then  re- 
quired to  bear  tbe  matter,  and,  as  soon  as 
convenient  tbereafter,  sball  make  and  file 
with  tbe  clerk  a  correct  itemized  statement 
of  the  costs  and  disbursements  as  allowed, 
and  shall  render  judgment  thereon  accord- 
ingly for  the  party  in  whose  favor  tbe  same 
were  allowed.  This  is  conclusive  as  to  all 
questions  of  fact,  but  an  appeal  may  be  taken 
from  the  decision  of  tbe  court  or  Judge  on 
the  allowance  and  taxation  of  costs  and  dis- 
bursements on  issues  of  law  only. 

The  service  of  the  cost  bill  was  a  notice 
to  tbe  plaintiff  of  the  amount  to  be  claimed 
by  tbe  defendants.  It  then  bad  five  days 
after  the  filing  of  this  statement  witblB 
wtkicb  to  file  Its  objections.  Although  they 
were  filed  before  the  cost  bill  Itself  was  filed, 
yet  the  objections  were  in  fact  before  the 
court  as  well  as  tbe  bill  itself.  If  tbe  de- 
fendants considered  them  improvldently  filed, 
their  remedy  was  by  motion  to  strike  them 
out,  tbe  same  as  though  they  bad  not  been 
properly  verified,  or  there  was  some  other 
objection  to  the  form  of  tbe  pleading,  rather 
tban  to  the  substance.  With  this  statement 
of  disbursements  on  tbe  one  hand,  and  the 
objections  thereto  on  tbe  other,  in  very  truth 
before  it  tbe  court  should  have  considered 
them  on  their  merits.  In  the  absence  of  a  mo- 
tion to  strike  out  tbe  objections  as  not  be- 
ing filed  in  the  proper  time.  Of  course,  tt 
tbe  cost  bill  bad  not  been  filed  at  all  after 
having  been  served,  tbe  objections  would 
have  been  inert;  iHit  it  would  be  sacrificing 
substance  to  form  to  decline  to  consider 
them,  with  the  bill  filed  as  it  was,  in  the  ab- 
sence of  a  motion  to  strike  them  out 

[2]  The  court  should  have  made  a  detailed 
statement  of  costs  and  disbursements  proper 
to  be  allowed.  Tbe  Judgment  was  erroneous 
in  this  respect,  and  it  becomes  our  duty 
therefore  to  make  such  a  correct  statement 
Section  566,  L.  O.  L.,  grants  to  a  party  &M.- 
tled  to  costs  the  right  to  recover  all  necessary 
disbursements,  including  tbe  fees  of  officers 
and  witnesses  and  the  like.  In  a  suit  in  eq- 
uity, costs  and  disbursemenis  are  allowed  to 
tbe  prevailing  party,  unless  tbe  conrt  shall 
otherwise  order.  L.  O.  U  |  687.  Tbe  dis- 
bursements, however,  are  to  be  confined  to 
what  ia  necessary.  In  tbe  issue  presented 
to  the  court  the  decision  of  which  was  de- 
terminative of  the  litigation,  dp  question  of 
fact  was  involved.  The  decision  rested  solely 
on  a  matter  of  law.  Witnesses  were  not  at 
all  necessary  in  tbe  trial  of  such  a  dispute. 
All  claim  for  such  items  must  therefore  be 
disallowed.  No  error  is  assigned  respecting 
the  objection  to  the  filing  fee;  hence  that 
matter  will  not  be  considered.    On  the  wh<^ 
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case,  therefore,  from  the  record  before  us,  we 
find  that  the  Judgment  concerning  costs  and 
disbursements  should  be  modified,  and  that 
they  should  be  taxed  in  favor  of  the  defend- 
ants as  to  the  matters  occurring  In  the  cir- 
cuit court  as  follows: 

Clerk's  fees $  6.00 

Costs 10.00 

Notary's  fees 1.00 

Total $16.00 

It  Is  so  ordered. 

(92  Or.  1B9)  ' 

TOKAX  HEIGHTS  DEVELOPMENT  CO.  y. 

HULL  et  al. 

(Supreme  Court  of  Oregon.     Sept.  26,  1917. 

Kehearing  Denied  Oct.  9,  1917.) 

1.  Appeal,  and  Ebbob  €=>387(1) — ^Undebtak- 
IMU — Seb  VICE— Evidence. 

Notice  of  appeal  was  served  and  filed  in  the 
circuit  court  on  July  2j3th.  On  August  Ist  an 
UDdertaliing  was  filed,  with  the  certificate  of 
the  return  of  the  sheriff  indorsed  thereon,  to 
the  effect  that  it  was  received  on  July  3l8t,  and 
served  on  respondent  August  Ist,  together  with 
a  cupy  of  the  uutice  of  appeal.  The  sheriff, 
while  making  an  afiidavit  that  he  served  no  pa- 
pers pertaining  to  the  appeal,  after  service  of 
notice  of  appeal  on  July  28th,  deposed  that  on 
July  28tb  appellants'  attorney  placed  in  his 
hands  some  papers  relating  to  the  appeal  for 
service,  and  that  he  immediately  served  the 
same,  and  that,  if  an  undertaking  was  delivered 
to  him,  he  served  it.  Affidavits  of  the  agent  of 
the  surety  on  the  undertaking  and  witnesses 
showed  that  it  was  signed  July  28th,  although  it 
erroneously  bore  the  date  July  30th,  and  that  it 
was  delivered  to  the  sheriff  for  service  on  July 
28th.  Held,  that  the  return  of  service^  of  the 
undertaking,  being  of  record,  was  sufficient,  as 
It  was  not  overcome  by  the  affidavits. 

2.  Appeal  awd  Ebbor  «=»801(4)— Revikw- 
Meeits. 

On  a  motion  to  dismiss  defendants'  appeal,  a 
qaestion  as  to  their  dealing  with  the  property 
in  suit  involves  the  merits,  and  cannot  be  con- 
sidered. 

In  Banc.  Appeal  from  Circuit  Court,  Jo- 
sephine County;    F.  M.  Calkins,  Judge. 

Action  by  the  Tokay  Heights  Development 
Company,  a  corporation,  against  Daniel  Hull 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  On  motion  to  dismiss. 
Motion  denied. 

Blanchard  &  Blanchard,  of  Grants  Pass, 
and  A.  E.  Reames,  of  Medford,  for  appellants. 
O.  S.  Blanchard,  of  Grants  Pass,  for  respond- 
ent. 

BEAN,  J.  The  plaintiff  moves  to  dismiss 
tbis  appeal  for  failure  to  serve  an  undertak- 
ing. The  defendant  moves  to  correct  the  re- 
tain of  the  sheriff  to  show  the  true  date  of 
the  senrice  of  a  copy  of  the  undertaking  on 
appeal.  A  decree  was  rendered  on  June  2, 
1917.  On  July  28th  notice  of  appeal  was 
served  and  filed  In  the  circuit  court    On  Au- 


gust 1st  an  undertaking  on  appeal  was  filed, 
with  the  certificate  of  the  return  of  the  sher- 
iff indorsed  thereon,  to  the  effect  that  the 
same  was  received  by  him  on  July  31,  1917, 
and  served  upon  the  resi)ondent  company  on 
August  1,  1917,  together  with  a  copy  of  the 
notice  of  appeal.  The  transcript  was  filed  in 
this  court  on  August  30,  1917,  containing  a 
copy  of  the  decree  appealed  from,  the  notice 
of  appeal,  with  return  of  service  thereof,  and 
a  copy  of  the  undertaking,  with  no  proof  of 
its  service.  On  August  31st  and  within  the 
time  allowed  for  filing  the  transcript  herein, 
a  copy  of  the  undertaking  on  appeal,  with  the 
return  of  service  by  the  sheriff  indorsed 
thereon,  was  filed  in  this  court 

[1]  Jt  is  the  contention  of  the  respondent 
that  the  undertaking  on  appeal  was  never 
served,  and  that  the  transcript  was  prema- 
turely filed  before  any  such  service.  The 
sheriff  makes  afiidavit  on  behalf  of  the  plain- 
tiff that  he  served  no  papers  in  the  case  per- 
taining to  the  appeal  after  the  service  of  the 
notice  of  appeal  on  July  28,  1917,  and  that  no 
undertaking  on  appeal  was  served  by  bia 
office  on  August  1, 1917,  or  at  any  time.  For 
the  defendants  the  sheriff  makes  a  further 
affidavit  in  explanation,  and  to  the  effect  that 
on  July  28, 1917,  Paul  E.  Blanchard,  attorney 
for  defendants,  placed  in  his  hands  some  pa- 
pers relating  to  this  appeal  for  service  upon 
the  plaintiff;  that  he  does  not  remember 
what  they  were,  and  that  he  immediately 
served  the  same;  that,  if  an  undertaking  on 
appeal  was  given  him,  he  served  it  It  is 
shown  by  the  affidavits  of  Paul  E.  Blanchard, 
of  the  agent  of  the  surety  company  who  sign- 
ed the  bond,  and  of  two  witnesses  thereto, 
that  the  undertaking  on  appeal  was  signed  on 
July  28,  1917,  although  it  bears  the  erroneous 
date  of  July  30th,  which  was  the  cause  of  an 
error  as  to  date  In  the  return  of  service  of 
the  same.  Mr.  Blanchard  further  deposes 
that  he  placed  copies  of  the  notice  of  appeal 
and  undertaking  in  the  hands  of  the  sheriff 
on  July  28,  1917,  for  service  upon  the  plain- 
tiff. The  return  of  the  sheriff  of  the  service 
of  the  undertaking  on  appeal  is  not  overcome 
or  refuted.  The  proof  of  service  is  of  record 
and  is  sufficient. 

[2]  The  motion  also  relates  to  the  deal- 
ing of  the  defendants  with  the  property  in- 
volved. This  matter  pertains,  or  Is  closely 
related,  to  the  merits  of  the  case,  and  should 
not  now  be  considered. 

The  motion  to  dismiss  is  denied,  and  the 
defendants  allowed  to  correct  the  return  of 
the  sheriff  as  to  the  date  of  service  of  the 
nndertaking  on  appeal. 

MOORE,  J.,  took  no  part  ta  consideration 
of  case. 
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(87  Or.  230) 

BANK  OF  KENTON  v.  PBEBLB. 
(Supreme  (3ourt  of  Oregon.    Sept  2S,  1917.) 
Appbal  and  Ebbor  <S=»443— Stat— Jurisdic- 
tion OF  Trial  CouB;r— Sale  of  Pkbishablb 
Property. 
Notwithstandui^  appeal,  with  stay,  the  trial 
court  has  jurisdiction  to  order  sale  of  property 
under  attachmeut  in   the  action   as  perishable 
property;    L.  O.  L.  S  552,  authorizing  it,  with 
provision  that  the  proceeds  shall  be  deposited  to 
abide  the  decision  on  appeal,  if  perishable  prop- 
erty has  been  seized   to  satisfy  or  secure  the 
judgment. 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County. 

Action  by  the  Bank  of  Kei>t(»i  against  A.  G. 
Preble.  From  an  adverse  ruling,  defendant 
appealed.  Defendant  moves  to  releaae  at- 
tachment  Motion  denied. 

Allan  R.  Joy,  of  Portland,  for  appellant 
George  J,  Cameron,  of  Portland,  for  respond-' 
ent 

BEAN,  3.  This  Is  a  motion  for  an  order 
releasing  iHX>perty  attached  to  secure  the 
satisfaction  of  any  judgment  that  might  be 
obtained  by  the  plaintiff  against  the  defend- 
ant. The  latter  represents  that  after  an  un- 
dertaking on  appeal  for  a  stay  of  proceedings 
was  filed,  and  an  appeal  to  this  court  per- 
fected, and  while  the  cause  was  pending  in 
this  court,  the  circuit  court  ordered  the  sheriff 
of  Polk  county  to  sell  certain  personal  property 
under  attachment  in  the  action,  to  wit,  pota- 
toes, grain,  and  hay,  as  perishable  property, 
which  order  the  sheriff  complied  with.  Plain- 
tiff resists  the  motion. 

In  regulating  matters  of  appeals,  section 
662,  Ia  O.  L.,  provides: 

"When  the  proceedings  are  stayed,  if  perisha- 
ble property  has  been  seized  to  satisfy  or  secure 
the  judgment  or  decree,  or  has  been  directed  to 
be  sold  thereby,  the  court  or  judge  thereof  may 
order  the  property  to  be  sold  as  if  the  pro- 
ceedings were  not  stayed,  and  the  proceeds  there- 
of to  be  deposited  or  invested  to  abide  the  de- 
cision of  the  appellate  court." 

The  trial  court  had  jurisdiction  to  make 
the  order  In  question  notwithstanding  the 
appeal.  If  any  question  relative  to  the  at- 
tachment proceedings  is  raised  by  the  appeal, 
the  same  will  be  considered  at  the  final  hear- 
ing in  passing  upon  the  merits  of  the  case. 

The  motion  to  release  Is  denied. 


(86  Or.  93) 


HUME  V.  RICE  et  aL» 


(Supreme  Court  of  Oregon.    Sept.  25,  1917.) 

1.  Appeal  and  Ebbob  €=3491— Supersedeas— 
Restitution  Bond. 
A  restitution  bond,  filedbefore  the  expiration 
of  the  five-day  period  allowed  by  statute  for 
exceptions  to  the  sufficiency  of  an  appellant's 
undertaking  on  appeal,  is  premature,  giving  the 
respondent,  who  claimed  the  right  to  enforce  the 
judgment  despite  the  stay,  according  to  Ia  O.  lu 
I  553,  no  rights,  and  does  not  warrant  the  en- 
forcement of  execution  issued  on  the  judgmedt 
sought  to  be  superseded. 


2.  Execution  «=>471  —  WBOHaFOi,  Bzkcu- 
TiON— Damages. 

Plaintiff,  who  sought  to  enjoin  the  malicious 
abuse  of  a  writ  of  execution,  to  his  oppression, 
and  demanded  damages,  has  the  burden  of  prov- 
ing that  the  levy  of  execution  on  judgment  for 
defendant  was  subsequent  to  the  day  when 
plaintiff  filed  notice  of  appeal  and  an  undertak- 
ing to  supersede  the  judgment  against  him. 

3.  Execution  4ssb472— Wbonofui.  Exkoutiom 
— Dakaoes. 

Though  plaintiff  was  put  to  expense  because 
of  the  refusal  of  defendant,  who  recovered  judg- 
ment against  him  in  an  action  of  garnishment, 
to  release  the  garnishment  after  plaintiff  bad 
appealed  and  furnished  a  supersedeas  bond,  Iw 
cannot  recover  damages  for  such  refusal,  whers 
there  was  no  segregation  of  the  expense  grow- 
ing out  of  the  original  levy  from  that  chargeable 
to  defendant's  refusal  to  release  the  garnish- 
ment 

4.  Execution     «=»171(2)  —  Injowohow   — 

EkjUITABLK   REHEOT. 

While  eauity  has  jurisdiction  to  restrain  fb» 
enforcement  of  a  judgment  at  law,  the  juris- 
diction will  not  be  exercised.  If  the  party  has 
an  adequate  remedy  at  lew,  or  has  failed  to  ex- 
ercise due  diligence;  hence  a  judgment  enjou- 
ing  execution  of  a  judgment  cannot  be  sustained, 
where  it  did  not  appear  that  a  timely  applica- 
tion to  the  court  issuing  the  Injunction  to  re- 
call the  writ  would  not  have  been  effectual,  this 
being  particularly  true  where  the  judgment  on 
which  execution  was  issued  was  rendered  by  a 
court  of  a  county  other  than  that  to  which  ap- 
plication for  injunction  was  made. 
6.  Courts   «=»480(3)— Federal  Coubts— Re- 

STBAiNiNO    Enforcement    of   Judgimnt— 

Comity. 
Principles  of  comity  forbid  the  drcuit  court 
of  one  county  to  enjoin  execution  of  a  judgment 
of  another,  without  a  showing  of  gravest  urgency. 

Department  2.  Appeal  from  (Xrcult 
Court,  Marion  County;  William  Galloway, 
Judge. 

Suit  by  P.  B.  Hume  against  Elver  L.  Rice 
and  another.  From  a  decree  for  plaintiff,  de- 
fendants appeal.    Reversed. 

This  Is  a  suit  to  enjoin  the  malicious  abuse 
of  a  writ  of  execution,  to  the  oppression  of 
plaintiff.  The  record  before  us  is  meager, 
and  we  are  largely  dependent  on  statements 
in  the  briefs  and  the  oral  admissions  of  the 
respective  attorneys  for  the  facts.  It  ap- 
pears that  on  February  17,  1915,  Elver  Ij. 
Rice  recovered  judgment  in  the  district  court 
of  Multnomah  county,  Portland  district 
against  K.  C  West  and  Fare  West  A  trans- 
script  of  this  judgment  was  filed  in  the  cir- 
cuit court  for  Multnomah  county,  and  an 
execution  was  sued  out  of  said  court  there- 
on. A  writ  of  garnishment,  based  on  this 
execution,  was  served  on  F.  E.  Hume,  plain- 
tiff in  the  case  at  bar,  and  he  answered  that 
he  had  in  his  possession  no  money  or  prop- 
erty belonging  to  the  .defendants  in  the 
writ.  Rice  thereupon  filed  allegations  and 
interrogatories,  which  were  answered  by 
Hume.  The  Issues  thus  raised  came  on  for 
trial  in  the  circuit  court  for  Multnomah 
county  April  3,  1915,  and  judgment  was  ren- 
dered In  favor  of  Rice,  and  against  Hume. 
April  24,  1915.    Execution  was  sued  out  on 
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this  Judgment  April  SOth,  and  on  May  Stii, 
Hume  appealed  from  the  Judgment  to  this 
court,  filing  a  supersedeas  bond  with  his  no- 
tice of  appeal.  The  appeal  was  prosecuted, 
and  the  Judgment  of  the  lower  court  was 
reversed,  June  6,  1916.  See  Rice  t.  Hume, 
80  Or.  640.  157  Pac  110C5. 

On  May  6,  1915,  Rice,  filed  a  restitution 
bond,  claiming  that  the  case  fell  within  the 
operation  of  section  653,  L.  O.  L,,  and  that 
this  bond  entitled  him  to  enforce  the  execu- 
tion. At  some  time  not  fixed  by  the  record 
before  us,  but  not  earlier  than  May  Ist  or 
later  than  May  8th,  a  levy  was  made  by  gar- 
nishment of  Hume's  bank  account  in  the  Oer- 
rais  State  Bank.  On  May  8th  Hume's  at- 
torneys demanded  of  Rice's  attorney  that 
the  writ  of  execution  be  recalled  and  Hume's 
property  released.  This  demand  was  re- 
fused. Hume  thereupon  brought  this  suit  in 
equity  in  Marion  county,  praying  that  Rice 
be  enjoined  from  proceeding  further  under 
the  execution,  and  that  Hume  have  Judgment 
for  the  damages  sustained  by  the  levy.  The 
complaint  charges  that  there  was  a  malicious 
abuse  of  the  process.  On  May  10th  a  pre- 
liminary injunction  was  Issued,  restraining 
fu^er  proceedings  under  the  execution. 
Thereafter  Hume  moved  in  the  circuit  court 
for  Multnomah  cotmty  for  the  recall  of  the 
execution.  His  motion  was  allowed  May 
21st,  and  the  garnishment  was  released  May 
24th.  The  suit  in  equity  was  "put  at  issue 
and  tried  out  Hume  recovered  Judgment 
against  Rice,  and  the  latter  appeals. 

John  Bayne,  of  Salem  (S.  8.  Humphrey,  of 
Portland,  on  the  brief),  for  appellants. 
Thomas  Brown,  of  Salem  (Carson  &  Brown, 
of  Salem,  on  the  brief),  for  respondent. 

McCAMANT,  J.  (after  stating  the  facts  as 
atx>ve).  11,  2]  The  restitution  bond  was  filed 
before  the  expiration  of  the  five-day  period 
allowed  by  the  statute  for  exceptions  to  the 
sufficiency  of  Hume's  undertaking  on  appeal. 
It  was  therefore  premature.  Hansen  v.  Rob- 
bins,  80  Or.  659,  157  Pac.  1112,  158  Pac.  403. 
It  Is  admitted  that  Rice  acquired  no  rights 
by  the  filing  of  this  bond.  All  proceedings  had 
under  the  execution  after  Hume  had  filed 
bis  supersedeas  bond,  May  5,  1915,  were 
therefore  wrongful.  The  only  levy  which 
was  made  under  the  writ  was  the  garnish- 
ment of  the  Gervais  State  Bank.  The  dam- 
ages claimed  by  Hume  are  predicated  chief- 
ly on  this  levy.  The  burden  devolved  upon 
him  to  allege  and  prove  that  the  levy  was 
made  subsequent  to  May  5th  and  the  record 
Is  sUent  on  the  subject, 

[3G  The  record  shows  that  Hume  was  sub- 
jected to  expense  because  of  the  refusal  of 
Rice  to  release  the  garnishment  after  Hume 
had  appealed  and  furnished  a  supersedeas 
bond ;  but  the  amount  of  this  expense  is  not 
ascertainable  from  the  testimony.  There  is 
no  segregation  of  the  damage  and  expense 


growing  out  of  the  original  levy  from  that 
cliargeable  to  the  refusal  of  Rice  to  release 
the  garnishment  when  requested  so  to  do. 

[4,  6]  There  Is  a  further  reason  why  the 
decree  in  this  case  cannot  be  upheld.  While 
the  jurisdiction  of  equity  to  restrain  the  en- 
forcement of  Judgments  at  law  exists,  it  is 
said  in  1  High  on  Injunctions  (4th  Ed.)  { 
113,  that: 

"Hie  Jurisdiction,  though  well  established,  is 
not  regarded  as  a  favorite  one  with  courts  of 
equity.  A  bill  seeking  relief  of  this  nature  is 
scrutiniied  with  great  jealousy  and  the  grounds 
on  which  the  intprference  will  be  allowed  are  con- 
fessedly narrow." 

In  Wells  Fargo  &  Co.  v.  Wall,  1  Or.  295, 
296,  Mr.  Justice  Stratton  says: 

"Nor  will  this  court  interfere  with  judgments 
at  law,  and  take  jurisdiction,  unless  it  shall 
appear  that  the  party  has  used  due  diligence,  ex- 
hausted every  means,  and  failed  through  igno- 
rance of  some  fact,  or  was  prevented  from  avail- 
ing  himself  of  his  defense  by  fraud,  accident,  or 
by  the  act  of  the  opposite  party,  unmixed  with 
negligence  or  fault  on  his  part." 

In  Marks  v.  Stephens,  38  Or.  65,  67,  63 
Pac.  824,  84  Am.  St  Rep.  750.  it  is  said  by 
Mr.  Chief  Justice  Bean: 

"If  an  execution  is  regularly  issued,  or  is 
being  executed  in  an  irregular,  oppressive,  or 
fraudulent  manner,  the  court  out  of  which 
it  issued  can  usually,  on  motion,  grant  appro- 
priate and  adequate  relief;  and,  where  it  can 
do  so,  equity  will  not  interpose,  except  to  stey 
proceedings  until  the  ordinary  means  of  obtain- 
mg  redress  can  be  pursued  at  law.  •  •  • 
There  is  no  allegation  of  any  fact  requiring  the 
interposition  of  a  court  of  equity,  or  giving  it 
jurisdiction  to  interfere  by  injunction.  It  is 
argued  that,,  because  the  property  levied  upon 
is  personal,  the  sale  of  wnich  would  pass  the 
title  without  right  of  redemption,  equity  should 
interfere  by  injunction,  because  such  sale  might 
take  place  before  a  motion  to  quash  could  be 
heard.  But  there  is  no  allegation  in  the  com- 
plaint upon  which  to  base  such  a  contention, 
and,  if  there  were,  it  would  not  give  the  court 
jurisdiction  to  perpetually  enjoin  the  enforce- 
ment of  the  execution,  although,  according  to 
some  of  the  authorities,  it  might  stay  the  pro- 
ceedings until  the  motion  to  quash  could  be 
dispos^  of." 

The  complaint  in  the  instant  case,  like 
that  in  the  case  last  cited,  falls  to  al- 
lege any  excuse  for  failure  to  seek  a  legal 
remedy.  It  Is  not  aUeged,  for  example,  that 
the  docket  of  the  court  out  of  which  the 
execution  Issued  was  in  such  condition  as  to 
prevent  an  immediate  hearing  of  the  motion 
to  recall  the  writ  The  inference  is  strong 
that  a  timely  application  to  that  court  would 
have  been  effectual ;  it  is  certain  that,  when 
the  motion  to  recall  the  writ  was  heard,  it 
was  promptly  allowed.  This  remedy  was 
plainer  than  the  one  pursued;  it  was  equal- 
ly adequate,  and  in  the  absence  of  allega- 
tions and  proof  to  the  contrary,  we  must 
assume  that  it  was  equally  speedy.  It  fol- 
lows that  the  case  was  not  one  for  equitable 
cognizance,  and  the  bill  should  be  dismissed 
■without  prejudice  to  Hume's  right  to  seek 
a  remedy  at  law. 

We  are  the  more  ready  to  announce  this 
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conclusion  because  the  injunction  was  Issued 
by  the  circuit  court  for  Marlon  county,  en- 
Joining  the  enforcement  of  a  writ  Issuing  out 
of  the  circuit  court  for  Multnomah  county. 
The  principles  of  comity  forbid  the  Issuance 
of  such  an  injunction  without  a  showing  of 
great  urgency.  In  every  such  case  the  com- 
plaint should  allege  a  satisfactory  reason  for 
ftiiling  to  apply  for  relief  to  the  court  out  of 
which  the  execution  Issues. 

The  conduct  of  Rice's  attorney  in  refusing 
to  recall  the  writ  when  requested  so  to  do  was 
censurable,  and  we  shall  therefore  not  dis- 
turb the  decree  of  the  lower  court  on  the  sub- 
ject of  costs.  Neither  party  will  recover 
costs  In  this  court 

The  decree  is  reversed. 

McBRIDE,  C  J.,  and  MOORE  and  HAR- 
RIS, JJ.,  concur. 

(S6  Or.  «)4) 

In  re  WILSON'S  ESTATE. 

(Supreme  Court  of  Oregon.    Sept.  25,  1917.) 

1.  Courts  ®=201— Executors  and  ADMrtj- 
ISTRATORS  <s=>82 — Jurisdiction  —  Instruc- 
tions TO   Executors  —  Conbibdction   of 

WiLU 

Under  (Tonst.  art  7,  S  12,  giving  county 
courts  the  jurisdiction  pertaining  to  probate 
ooorts,  and  L.  O.  L.  $§  934,  936,  and  1303.  rel- 
ative to  tlie  purisdiction  of  such  courts  and  to 
the  distribution  and  payment  of  legacies,  the 
county  court,  in  response  to  a  petition  of  the 
executors,  may  direct  them  to  whom  property 
thall  be  distributed,  and,  as  incidental  to  this  di- 
rection, may  construe  the  will. 

2.  Wills  «=978,  79  —  Ambolatobt  Chabao- 
ter  and  revooabrlitt. 

The  provisions  of  a  will  are  subject  to 
change  at  anjr  time  before  the  death  of  the  tes- 
tator by  making  a  new  will  or  codicil  or  by  a 
sale  of  the  property  devised  or  bequeathed  or  by 
consuming  and  destroying  it. 

8.  Corporations  (3=>155(2)  —  Dividends  — 
Persons  Entitled— Transfer  op  Stock. 
A  dividend  is  usually  considered  a  part  of 
the  corporate  property  until  declared,  and  will 
pass  with  the  sale  or  devise  of  the  stock,  but 
when  the  dividend  is  declared,  it  becomes  sepa- 
rate and  distinct  from  the  stock,  and  falls  to 
him  who  is  proprietor  of  the  stock  of  which  it 
was  before  an  incident 

4.  Wills  ^=>723  —  Riohts  of  Legatee  of 
Stock. 
A  legatee  of  shares  of  stock  takes  the  stock 
as  it  was  at  the  time  of  the  testator's  death. 

6.  Corporations  «=»155(1)  —  What  Consti- 
tutes "Dividend" — Necessity  of  Fobual 
Declaration. 
Where  pursuant  to  formal  resolutions  a  cor- 
poration   having    no    debts    conveyed    property, 
and  upon  the  receipt  of  the  consideration  for 
the  conveyance  it  was  divided  between  the  two 
individuals  who  owned  all  of  the  stock,  except 
one  share  issued  to  a  third   person   to  qualify 
him    as   director,   and   they   thereafter   treated 
the  funds  received  as  thoir  own,  this  amounted 
to  a  "dividend,"  as  a  division  of  proflts,  with- 
out  the   formality  of  declaring  a  dividend   is 
equivalent  to  a  dividend. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Divi- 
dend.] 


[6.  Cobpobations  ®=»193— Meetinqs  of  Di- 
BECTOBS  —  Place  of  Meeting  —  Ratifica* 

TION. 

The  informality  of  a  corporate  meeting  held 
outside  the  state  may  be  waived  by  the  share- 
holders and  the  act  ratified  by  their  subsequent 
consent  and  acquiescence. 

7.  Cobpobations  «=»426(2)— Ratification  of 
Acts  of  Officers. 

A  voidable  act  by  the  officers  of  a  corpora- 
tion may  be  ratified  by  the  stockholders  so  as 
to  estop  the  corporation  from  afterwards  main* 
taioing  an  action  to  undo  it. 

8.  Cobpobations  ®=»426(7)— Ratification  of 
Acts  of  Officers. 

Where  the  owners  of  all  the  stock  of  a  cor- 
poration divided  the  proceeds  of  a  sale  of  corpo- 
rate property  and  thereafter  treated  the  funds 
received  as  their  own,  the  corporation  ratified 
this  division  of  the  proceeds  by  failing  to  dis- 
avow it  after  knowledge. 

9.  Wills  <3='75^^Sfecifio  ob  General  Bk- 
quest. 

A  bequest  of  all  the  stock  in  a  corporation 
"which  I  may  own  at  the  time  of  my  death" 
is  a  specific  bequest 

10.  Wills  «=»481— Time  fbom  Which  Wnx 
Speaks. 

A  will  speaks  only  from  the  death  of  the 
testator,  unless  a  contrary  intention  is  mani- 
fested from  the  language  -of  the  will  or  its 
provisions. 

11.  Wills  ^=»7C7  —  Bequest  of  Stock — Ef- 
fect OF  Division  of  Profits. 

A  testator  who  with  another  owned  all  the 
stock  of  the  corporation  bequeathed  his  stock 
in  the  corporation  in  trust  for  certain  parties, 
giving  his  residuary  estate  to  other  parties. 
After  the  execution  of  the  will  the  corporation 
made  a  sale  of  property,  and  the  two  stockhold- 
ers divided  the  proceeds  of  the  sale  between 
themselves,  and  thereafter  treated  the  fund  so 
received  as  their  own.  Ileld,  that  the  fund  so 
received  by  the  testator  was  his  property  and 
the  property  of  his  estate,  and  to  be  distributed 
in  accordance  with  the  will  as  property  of  his 
estate,  and  not  restored  to  the  corporation  in 
order  that  it  might  innre  to  the  benefit  of  the 
legatee  of  the  stock. 

12.  Executors     and     Aoicnistbatobs    ^=» 
45G(2)— Actions— CosTa 

Where  a  proceeding  and  a  suit  by  execntors 
for  a  construction  of  the  will  of  their  testator 
were  brought  in  an  honest  endeavor  to  properly 
administer  the  estate  according  to  a  legal  con- 
struction of  the  will,  the  costs  should  be  borne 
by  the  estate  as  other  expenses  of  administra- 
tion. 

In  Banc.  Appeal  from  Circuit  Court,  Mnlt- 
nomah  County;   George  R.  Bagley,  Judge. 

Proceeding  on  a  petition  of  the  executors  of 
Richard  Wilson,  deceased,  for  directions  aa 
to  the  distribution  of  his  estate.  BYom  a  de- 
cree, the  executors  and  others  appeaL  Af- 
firmed. 

This  controversy  involves  the  proper  con- 
struction of  the  will  of  Richard  Wilson,  de- 
ceased, and  arose  substantially  In  the  follow- 
ing manner:  On  March  1, 1912,  Richard  Wil- 
son made  his  will,  the  provisions  of  which 
are  in  effect  as  follows:  By  article  first  he 
directed  the  payment  of  his  funeral  expenses 
and  debts;  by  article  second  he  devised  and 
bequeathed  to  his  wife,  Esther  B.  Wilson,  his 
home  in  the  city  of  Portland,  and  its  con- 
tents, and  also  all  the  United  States  govern- 
ment bonds  which  he  might  own  at  the  time 


AssFor  otbcr  cases  see  same  topic  and  KEY-llUMBER  in  all  Key-Numbere<l  DlsesU  and  Indaxw 
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of  bis  death ;  by  article  third  he  devised  and 
bequeathed  to  his  brother,  George  'Wilson, 
664  acres  of  land  near  the  town  of  Gresham, 
In  Multnomah  county,  Or.,  together  with  the 
poultry,  live  stock,  farm  implements,  and 
other  personal  property  thereon,  also  a  half 
section  of  land  In  Gilliam  county,  Or.;  by 
article  fourth  he  bequeathed  to  Carl  Berg 
$2,000,  to  be  paid  within  one  year  after  his 
death.  Articles  fifth,  sixth,  and  seventh, 
which  have  a  bearing  upon  this  controversy, 
we  quote  at  length : 

"Article  E'ifth. 

**1  hereby  jtive.  devise  and  bequeath  unto  my 
executors,  bereiuafter  named,  the  following  de- 
scribed iiroperty.  to  wit: 

"1.  All  of  the  stock  which  I  may  own  at  the 
time  of  my  deiith  in  the  followinic  institutious: 
(1)  The  "Kirst  Ntitional  IJank'  of  Wallace,  Ida- 
ho; (2)  the  "Kxchange  National  Hank'  of  Spo- 
kane, Wnshinjrton :  (H)  the  "Title  and  Trust 
Com|>any'  of  rortlnnd,  OroBon ;  (4)  the  'Co- 
lumbia Life  &  Trust  Company'  of  Portland, 
OrogoD :  (■')  and  tlic  'ICubnnks  Transmission 
Company'  of  J'ortlaud.  OrcRon: 

"In  trust  nevertheless  fur  the  following  uses 
and  purposes: 

"It  is  m.v  wish,  and  I  hereby  direct  that  my 
said  executors  shall  care  for  said  above  describ- 
ed stock,  and  collect  the  income  tliercfrom 
promptly  when  due,  and  direct  that  they  dis- 
tribute such  income  annually  as  follows,  to  wit: 

"1.  Fifteen  per  cent.  (15%)  of  such  income  to 
each  of  my  following  named  nephews:  Ilnrry 
Moad,  of  Crampton,  Ontario,  Canada  ;  William 
Noad,  of  Crampton,  Ontario,  Canada ;  Richard 
Moad,  of  Crampton,  Ontario,  Canada ;  Max 
Moad,  of  Harriettsville,  Ontario,  Canada. 

"2.  Twenty  per  cent.  (20%)  of  such  income  to 
each  of  my  following  named  nieces,  to  wit:  Isa- 
bella Eyre,  of  Crampton,  Ontario,  Canada;  Hilda 
Couch,  of  Harriettsville,  Ontario,  Canada. 

"Upon  the  death  of  any  of  said  nephews  or 
nieces,  I  direct  that  bis  or  her  share  of  said 
income  shall  immediately  be  equally  divided 
among  the  issue  of  such  deccosed  nephew  or 
niece,  and  in  case  any  of  said  nephews  or  nieces 
shall  die  without  leaving  any  issue,  then,  and  in 
that  event,  his  or  ber  share  of  such  income  shall 
be  divided  equally  among  his  or  her  surviving 
brothers  and  sisters. 

"1  further  direct  my  said  executors  that  when 
all  of  my  said  nephews  and  nieces  shall  have 
died,  tbut  all  of  the  above  described  stock  shall 
be  divided  equally  anioM;;  tlic  then  living  issue 
of  my  said  above  naoied  nt'iilicws  and  nieces. 

"Article  Sixth. 

"I  hereby  give,  devise  and  beoucath  unto  my 
■aid  executors  the  following  described  property, 
to  wit: 

"1.  All  of  my  stock  in  the  following  corpora- 
tions: (1)  Iiluho  Investment  Company,  an  Ore- 
gon corporation;  (2)  Alice  Mining  Company; 
(3)  0<im  Paul  Mining  Company ;  (4)  Mayflow- 
er Mining  Company ;  all  of  the  properties  of 
which  companies  ore  situated  in  the  Conir 
d'Alene  Mining  District  in  the  state  of  Idaho. 

"2.  Also  all  of  my  right,  title  and  interest  in 
all  of  the  property  owne<l  by  what  is  known  as 
the  Tammany  Jiinins  Company  in  Missoula 
County,  Montana ;  and  al-so  all  my  right,  title 
and  interest  in  all  of  the  property  owned  by 
what  is  known  as  the  Argo  Mining  Company  in 
Granite  County,   Montana. 

"In  trust  nevertheless  for  the  following  uses 
and  purposes: 

"It  is  my  will  and  I  direct  that  my  said  ex- 
ecutors shall  sell  all  of  the  property  described 
in  article  sixth  hereof,  or  any  portion  tliereof, 
at  such  times  as  they  may  deem  advisable,  and 


I  direct  that  they  distribute  the  proceeds  de- 
rived from  the  sale  of  any  or  all  of  such  prop- 
erty immediately  after  such  proceeds  have  been 
received  by  them,  as  follow^s,  to  wit: 

"(a)  Twenty  per  cent.  (20%)  of  such  proceeds 
to  the  Reverend  Charles  Macfcin  of  the  city  of 
Ashland,  Oregon; 

"(b)  Twenty  per  cent.  (20%)  of  such  proceeds 
to  Lucilla  O'Grady  of  67  North  17th  street, 
in  the  city  of  Portland,  Multnomah  county,  state 
of  Oregon ; 

"(c)  i'ive  per  cynt  (5%)  of  such  proceeds  to 
the  St.  Vincent  llospital,  in  the  city  of  Port- 
land, state  of  Oregon  ; 

"(d)  Five  per  cent.  (5%)  of  such  proceeds  to 
the  Sacred  Heart  Hospital,  in  the  city  of  Spo- 
kane, state  of  Washington ; 

"(0  Five  per  cent.  (5%)  of  such  proceeds  to 
the  Providence  Hospital,  in  the  city  of  Wallace, 
state  of  Idaho; 

"(g)  Five  per  cent.  (5%)  of  such  proceeds  to 
St.  Patrick's  Hospital,  in  the  city  of  Missoula, 
state  of  Montana ; 

'•(h)  Ten  per  cent  (10%)  of  such  proceeds  to 
His  Grace,  Archbishop  Alexander  Christie, 
Archbishop  of  the  Diocese  of  Oregon  City,  Ore- 
gon, and  Ids  successors,  to  be  used  by  him  or 
them  in  the  building  of  a  cathedral  in  the  city 
of  Portland.  Oregon  ;  and  if,  before  my  death, 
said  His  Grace.  Archbishop  Alexander  Christie, 
or  his  successors,  shall  have  built  such  a  cathe- 
dral, then  said  10  (>er  cent,  of  such  proceeds 
shall  be  used  by  said.  His  Grace,  Archbishop 
Alexander  Christie,  and  his  successors,  for  the 
benefit  of  said  diocese  of  Oregon  City.  Oregon ; 

"(1)  And  twenty-five  per  cent.  (25%)  of  such 
proceeds  to  be  used  by  my  said  executors  for  the 
purpose  of  paying  any  expenses  incurred  by 
them  in  the  care,  preservation,  or  sale  of  any  or 
all  of  said  property,  and  any  balance  of  said 
2'y  per  cent,  of  such  proceeds  remaining  after 
the  payment  of  such  expenses,  shall  he  delivered 
immediately  after  all  such  property  has  been 
sold,  to  the  Sisters  of  the  Holy  Names  of  Jesus 
and  Mary  to  be  held  by  them  for  the  use  and 
benefit  of  the  Saint  Mary's  Home  for  Orphan 
Girls,  at  Oswego,  Oregon. 

"Article  Seventh. 

'  "And  all  of  the  rest,  residue  and  remainder  of 
my  estate  and  effects,  whatsoever  and  where- 
soever, and  of  whatsoever  nature  and  kind, 
which  at  the  time  of  my  decease  I,  or  any  per- 
son or  persons  in  trust  for  me,  am  or  are  pos- 
sessed of,  or  entitled  to,  and  not  hereinbefore 
disposed  of,  I  give,  devise  and  bequeath  unto 
the  Society  of  Jesus." 

By  article  eighth  he  nominated  and  ap- 
Iioliited  his  wife,  Esther  B.  Wilson,  Charles 
Muckln,  and  Walter  Mackay,  his  ezecutora, 
and  provided  that  if  the  law  at  the  time  of 
his  decease  so  permitted  the  Title  &  Trust 
(Jouipaiiy,  an  Oregon  corporation,  of  Port- 
land, should  act  as  executor  in  conjunction 
with  the  others  named;  by  article  ninth  he 
directed  that  his  executors  pay  the  legacy 
of  ?2,000  to  Carl  Berg  and  all  exiienses  con- 
nected with  the  administration  of  his  estate 
out  of  the  income  derived  from  the  United 
States  government  bonds  mentioned  In  sub- 
division 3  of  article  second  and  from  the 
stock  sppclflcd  In  article  fifth,  and  the  be- 
quests of  said  bonds  and  said  stock  were 
made  subjt-ct  to  this  provision;  by  article 
tenth  he  revoked  nil  former  wills.  The  will 
was  executed  In  due  foi-m  and  witnessed  by 
Frederick  M.  De  Neffe  and  James  Oonley  of 
Portland. 

At  that  time,  March  1,  1012,  the  Idaho  In- 
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vestment  Company  was  a  corix>ratlon  and 
the  owner  of  certain  mining  property  in  Ida- 
ho, among  which  properties  was  the  "Cleve- 
land Group  of  Mines."  The  stock  jn  this 
company  was  owned  as  follows:  IticharU 
Wilson,  40  shares;  Walter  Mackay,  50 
shares;  and  F.  M.  De  Ncffe,  1  share,  the 
same  being  placed  In  his  name  In  order  to 
qualify  him  to  act  as  a  director,  the  three 
stockholders  being  the  directors  of  the  cor- 
poration. On  September  14,  1912,  the  Iduho 
Investment  Company  duly  authorized  the 
sale  of  its  interpst  in  the  Cleveland  Group 
of  Mines  to  the  Federal  Mining  &  Smelting 
Compnny  for  $180,000.  The  sale  was  con- 
summated on  September  16,  1!>12.  The  pur- 
chase price  was  paid  by  check  payable  to 
the  Idaho  Investment  Company,  and  oaKlied 
at  once  in  the  First  National  Bank  of  Wal- 
lace, Idaho.  The  money  was  divided  by  mu- 
tual consent  between  Richard  Wilson  and 
Walter  Mackay,  each  taking  $90,000.  No  en- 
try of  any  report  of  the  closing  of  the  denl 
nor  any  declaration  of  a  dividend  was  made 
In  the  records  of  the  corporation.  There 
was  no  Indebtedness  of  the  investment  com- 
pany. On  May  28,  1913,  Richard  Wilson 
died  very  suddenly  in  a  street  car  in  Mult- 
nomah county.  Or.,  and  his  will  was  duly 
probated  in  the  county  court  Letters  testa- 
mentary were  Issued  to  the  executors  named 
In  the  will,  with  the  exception  of  Esther  B. 
Wilson,  who  declined  to  act,  and  they  went 
Into  possession  of  the  property  of  the  estate. 
On  December  9,  1913,  the  Idaho  Investment 
Company  in  writing  reguested  the  executors 
of  the  estate  of  Richard  Wilson,  deceased, 
to  return  to  it  the  sum  of  $90,000,  that  being 
one-half  of  the  proceeds  of  the  Cleveland 
Group  of  Mines  received  by  Richard  Wilson 
in  his  lifetime.  This  act  appears  to  have' 
been  taken  solely  on  account  of  its  effect  up- 
on the  distribution  of  the  property  under  the 
provisions  of  the  wllL  The  executors  not 
being  advised  as  to  the  claim  of  the  Idaho 
Investment  Company,  and  being  In  doubt  as 
to  the  proper  construction  of  the  will  of 
Richard  Wilson,  deceased,  and  in  order  to  be 
fully  advised  as  to  their  duty  in  administer- 
ing the  estate,  petitioned  the  .county  court  of 
the  state  of  Oregon  for  advice  and  direction. 
A  hearing  was  had  in  the  probate  court  upon 
the  Issues  raised  by  the  petition  of  the  exec- 
utors, the  answering  petitions  of  several  of 
the  beneficiaries,  and  the  testimony  taken  be- 
fore the  probate  court.  On  April  21,  1914, 
the  court  made  findings  of  fact  and  entered 
an  order  whereby  It  was  ordered  and  ad- 
judged that  the  Idaho  Investment  Company 
had  no  legal  or  equitable  claim  of  any  kind 
against  the  estate  of  Richard  Wilson,  deceas- 
ed, and  the  e.\ecutors  were  ordered  and  di- 
rected to  proceed  with  the  administration  and 
distribution  of  the  property  of  the  estate  un- 
der and  in  accordance  with  the  provisions 
of  the  last  will  and  testament  of  said  deceas- 
ed. From  such  order  Charles  Mnckln.  Wal- 
ter Mackay,  and  the  Title  &  Trust  Company, 


as  executors,  Ludlla  O'Grady,  and  tlie  other 
beneficiaries  named  in  article  sixth  of  the 
will,  with  the  exception  of  Charles  Mackin, 
appealed  to  the  circuit  court  for  Multnomah 
county,  and  a  hearing  was  had  and  a  decree 
entere«l  on  January  5,  1916,  whereby  it  was 
adjudged  and  decreed  that  the  division  of 
the  sum  of  $180,000  between  Walter  Mackay 
and  Richard  Wilson  was  to  all  hitents  and 
purposes  a  dividend  of  the  assets  of  the  Ida- 
ho Investment  Company,  and  the  sum  uf 
$00,000  obtained  thereby  by  Richard  Wilson 
was  his  property  and  now  belongs  to  the  es- 
tate, and  the  whole  thereof,  except  $5,000 
lnvu.<<ted  In  stock  of  the  Eubanks  Transmis- 
sion Company,  Is  the  residuum  of  bis  estate, 
and  is  undisposed  of  except  under  the  residu- 
ary clause  of  his  last  will  and  testaments 
It  was  further  ordered,  adjudged,  and  de- 
creed that  the  executors  of  said  Inst  will  and 
testament  proceed  with  the  administration 
of  the  e.stRte  and  the  distribution  of  the 
property  thereof  In  accordance  with  tbit 
terms  of  the  will  and  the  decree,  and  that 
the  order,  judgment,  and  decree  of  the  coun- 
ty court  In  substance  be  affirmed.  From  that 
decree  this  appeal  Is  taken. 

.Hall  S.  Lusk,  of  Portland  (Dolph,  Malloty, 
Simon  &  Gearln,  of  Portland,  on  tolef),  for 
appellant  O'Grady.  F.  M.  De  Neffe,  of  Port- 
land, for  appellants  Wilson's  executors.  U. 
G.  Munly,  of  Portland  (Robt  N.  Munly.  of 
Portland,  on  brief),  for  appellant  Convent  of 
the  Precious  Blood.  Frank  T.  Collter,  of 
Portland,  for  appellants  Christie,  St  Tin- 
cent's  Hospital  of  Portland,  Sacred  Heart 
Hospital  of  Spokane,  Providence  Hospital  of 
Wallace,  and  St.  Patrick's  Hospital  of  Mis- 
soula. L.  R.  Webster  and  J.  Hennessy  Mur- 
phy, both  of  Portland  (Emmons  &  Webster 
and  John  C.  ShlUock,  all  of  Portland,  on 
brief),  for  respondent  Society  of  Jesos.  C.  A. 
Appelgren,  of  Portland  (Arthur  P.  TUft  of 
Portland,  and  Meredith  &  Meredith,  on  brief), 
for  respondents  Ejyre,  Noad,  and  Condi. 

BEAN,  J.  (after  stating  the  facts  as 
above).  [1]  This  proceeding  is  based  upon  a 
petition  of  two  of  the  three  executors  of  the 
last  will  and  testament  of  Richard  Wilson, 
deceased,  asking  the  direction  of  the  conrt 
in  the  distribution  of  the  estate  under  the 
will.  It  is  shown  that  the  estate  is  ready 
for  distribution.  It  is  suggested  by  the  ap- 
pellants that  the  probate  court  has  no  power 
or  jurisdiction  to  construe  the  will.  In  the 
administration  of  an  estate,  of  which  the 
county  court  has  exclusive  jurisdiction  in  the 
first  instance,  it  is  necessary  for  that  court 
to  direct  the  executors  how  to  proceed,  to 
whom  the  property  in  their  hands  shall  be 
given,  and  what  each  shall  receive.  It  has 
full  power  and  jurisdiction  to  respond  to  such 
a  petition  by  an  appropriate  decree  That  is 
one  of  its  functions  and  duties.  It  Is  In- 
cunilient  upon  that  court  in  the  disposition  of 
a  decedent's  estate  to  collect  and  preserve  the 
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property,  pay  the  debts,  and  distribute  the 
persoDid  property  on  hand  after  the  obliga- 
tions have  been  paid.  In  order  to  effect  dis- 
tribution, the  dlstribntees  and  the  property 
each  Is  to  receive  must  first  be  ascertained 
and  determined.  It  is  for  this  purpose  that 
in  the  first  proceedings  in  the  admluistration 
of  an  estate  ah  InTentory  Is  filed.  If  a  ques- 
tion arises  as  to  the  distribution  the  probate 
court  has  the  power  to  direct  by  its  decree 
the  manner  of  such  distribution,  and  also  the 
power  to  construe  a  will  ns  Incidental  to  sach 
direction  if  that  is  necessary.  Sections  934, 
936,  and  1303,  L.  O.  U;  Const  art.  7,  §  12,  be- 
fore the  last  amendment.  (The  jurisdiction 
of  the  county  court  has  not  been  changed 
since  that  amendment  to  this  section  of  the 
Constitution.) 

The  will  which  is  submitted  as  part  of  the 
petition  shows  many  special  bequests  with  a 
final  residuary  paragraifli,  and  is  in  itself 
clear,  definite,  poeitlTe,  and  certain.  It  would 
seem  that  all  that  is  necessary  in  order  to 
know  what  is  meant  by  the  wlU  is  to  read  it. 
40  C^c.  p.  1438. 

[2]  As  we  enter  upon  the  duty  imposed, 
the  weight  of  the  responsibility  seems  les- 
sened when  we  remember  that  the  court  can- 
not change  one  "]ot  or  tittle"  of  the  law.  It 
is  for  us  simply  to  expound  it  as  we  find  it 
made  for  us  and  the  other  members  of  society. 
Crystallized  for  the  majority,  it  perhaps  in 
some  Instances  resembles  ready-made  cloth- 
ing which  does  not  always  appear  to  fit  ex- 
actly. In  other  words,  the  court  cannot  re- 
vise or  make  a  will  for  the  decedent.  It  is 
the  function  of  the  court  to  construe  the  one 
made  by  him  and  declare  Its  effect.  It  should 
be  borne  in  mind  that  the  effect  of  the  pro- 
visions of  a  win  Is  subject  to  change  at  any 
time  before  the  death  of  the  testator.  This 
may  be  effected  in  different  ways:  (1)  By 
making  a  new  will ;  (2)  by  a  codicil  to  the 
will;  (3)  by  a  sale  of  property  devised  or 
bequeathed,  or  by  consuming  or  destroying 
the  same.  Mr.  Wilson  was  a  man  of  large  ex- 
perience and  business  capacity,  and  when  the 
sale  of  the  Cleveland  Group  of  Mines  was 
made,  the  money  divided,  and  a  portion  of  it 
expended  by  him,  he  must  have  understood 
that  the  value  of  the  property  described  in 
the  sixth  article  of  the  will  was  thereby 
affected.  It  was  probably  his  intention  to 
give  the  matter  further  consideration.  With- 
out sanctioning  the  Introduction  of  oral  evi- 
dence to  disclose  his  Intention,  if  we  look  at 
the  same,  we  are  convinced  that  his  conver- 
sation with  Mr.  Mackay,  his  intlninte  and 
trusted  business  associate  and  friend,  in 
Mar(^,  two  months  before  he  died,  wlien  he 
said  to  him:  "Walter,  I  want  to  make  a  will; 
will  you  act  as  one  of  my  executors?" — 
Indicated  that  he  meant  just  what  he  said, 
and  was  referring  to  something  to  be  done  in 
the  future.  He  died  suddenly,  and  did  not 
^hereafter  do  so. 

In  the  interests  of  the  beneficiaries  named 


in  the  sixth  article  of  the  will  it  is  claimed 
that  the  $180,000  received  for  the  Cleveland 
mines  and  divided  equally  between  Wilson 
and  Mackay  Is  still  the  property  of  the  Idaho 
Investment  Company,  and  the  $90,000  so  re- 
ceived by  Richard  Wilson,  deceased,  a  year 
before  his  death,  should  be  returned  to  that 
corporatiou  by  the  executors  of  his  estate; 
that  the  same  belongs  to  the  stockholders  of 
that  company,  and  should  go  to  the  benefici- 
aries named  in  the  sixth  article  of  the  will 
according  to  its  provisions.  On  the  other 
hand,  it  is  asserted  that  the  ownership  of  th9 
190,000  passed  from  the  corporation  to  Rich- 
ard Wilson,  now  deceased,  and,  except  for 
$5,000  thereof  Invested  in  stock  of  the  Eu- 
banks  Transmission  Company,  is  the  residuum 
of  said  estate,  and  is  not  disposed  of  ex- 
cept under  the  residuary  clause  of  the  last 
will  and  testament  The  pivotal  question  in 
the  case  Is  this:  What  was  the  effect  of  the 
division  of  the  proceeds  of  the  sale  of  the 
Cleveland  Group  of  Mines  by  Richard  Wilson, 
now  deceased,  and  Walter  Mackay,  the  own- 
ers of  all  the  stock  In  the  Idaho  Investment 
Company,  except  one  share  which  was  trans- 
ferred to  Mr.  DeNeffe  in  order  to  qualify 
him  to  act  as  a  director,  and  who  were  also 
two  of  the  three  directors  of  the  corporation? 
Was  it  In  effect  a  declaration  and  payment 
of  a  dividend  of  the  profits  of  the  corpora- 
tion? 1  Cook  on  Stock  and  Stockholders 
(3d  Ed.)  {534,  says: 

"A  dividend  is  a  Corporate  profit  set  aside,  de- 
clared, and  ordered  by  the  proper  corporate  au- 
thorities to  be  paid  to  the  stockholders  on  de- 
mand or  at  a  fixed  time." 

To  the  same  effect  see  WlUlston  v.  Mich- 
igan So.,  etc.,  R.  R.  Co.,  13  Allen  (Mass.) 
400;  De  Koven  v.  Alsop,  205  111.  309,  68  N. 
E.  930,  63  L.  R.  A.  587,  690. 

[3, 4]  A  dividend  is  usually  considered  a 
parcel  of  the  mass  of  corporate  property 
until  declared,  and  therefore  incident  to  and 
parcel  of  the  stock  up  to  the  time  it  is  de- 
clared. Before  its  declaration  It  will  pass 
with  the  sale  or  devise  of  the  stock.  Who- 
ever owns  the  stock  prior  to  the  declaration 
of  the  dividend  owns  the  dividend  also. 
The  moment  the  dividend  is  declared,  then 
it  becomes  separate  and  distinct  from  the 
stock,  and  the  dividend  falls  to  him  who  is 
proprietor  of  the  stock  of  which  it  was  her 
fore  Incident.  A  transfer  of  stock  passes  all 
dividends  declared  subsequent  to  the  trans- 
fer. A  legatee  of  shares  takes  the  stock  as 
It  was  at  the  time  of  the  testator's  death. 
McLaran  v.  Crescent  Planing  Mill  Co.,  117 
Mo.  App.  40,  93  S.  W.  819,  821;  2  Cook  on 
Corporations  (5th  Ed.)  {  534,  says: 

"A  division  of  the  profits  is  a  dividend  even 
though  not  called  such,  and  not  construed  such 
by  the  directors  and  stockhohJers." 

In  the  case  of  Grants  Pass  Hdw.  Co.  t. 
Calvert,  71  Or.  103,  142  Pac.  5G9,  there  was 
involved  the  question  of  whether  certain 
property,  to  wit.  the  Layton  Hotel,  should  be 
considered  dividends  so  as  to  have  passed 
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out  of  the  coiporatlon  before  certain  stock- 
bolders  bought  stock.  A  disposition  of  this 
property  had  been  made,  and  a  controversy 
arose  over  the  legal  effect  of  what  the  stock- 
holders and  directors  had  done.  Prior  to 
January,  1911,  Wolke,  Calvert,  and  Patillo, 
then  owning  all  the  stock  in  the  company 
and  the  officers  thereof,  decided  that  they 
would  set  this  property  apart  as  a  property 
dividend  for  themselves  and  have  a  proper 
conveyance  of  it  made.  The  company  was  in 
good  financial  condition.  This  court, '  speak- 
ing through  Mr.  Justice  Ramsey,  said: 

"All  the  stockholders  and  the  directors  ap- 
pear to  have  agreed  that  said  property  should 
be  so  disposed  of.  When  they  had  their  annual 
stockholders'  meeting  in  January,  1911,  the  sec- 
retary made  a  report,  and  a  dividend  was  de- 
clared, and  the  Layton  Ilotel  property,  valuod 
at  ^.6G(i.6R,  was  'charged  off'  from  the  assets 
of  the  company,  with  the  understanding  that  it 
should  be  conveyed  to  Patillo.  •  •  •  \Ve 
think  that  the  officers  of  the  plaintiff,  when  they 
authorized  the  makinc  of  said  deeds,  and  when 
the  deeds  were  executed,  had  knowlcdce  and 
notice  that  said  property  had  been  set  apart  as 
a  dividend  to  be  conveyed  to  the  defendants, 
and  that  they  made  said  deeds  to  carry  out  tlie 
said  arranBement  according  to  the  intention 
formed  by  the  company  when  the  defendants 
and  Patillo  were  the  directors  and  sole  stock- 
holders thereof.  We  hold  that  the  transfer  of 
said  hotel  property  to  the  defendants  was,  in 
effect,  the  payment  of  a  dividend  in  property 
in  accordance  with  the  previous  action  and  in- 
tention of  the  company.  While  the  proceediniss 
relating  thereto,  prior  to  the  execution  of  the 
deeds,  were  not  very  formal,  yet  the  evidence 
shows  what  the  intenticm  was,  and  the  execution 
of  the  deeds  carried  out  that  intention  fully." 

[S]  This  last  case  is  very  much  in  point 
The  evidence  clearly  shows  that  at  the  time 
the  mines  were  sold,  Mr.  Mackay  and  Mr. 
Wilson  declared  that  thoy  might  as  well 
divide  the  proceeds,  decided  how  they  should 
be  divided,  and  they  did  so  divide  them.  It 
was  in  fact  a  dividend.  It  seems  that  there 
could  be  no  question,  but  that  the.se  two 
men  intended  the  same  to  be  a  dividend  of 
the  assets  of  the  corporation  which  they 
treated  as  profits.  No  one  else  had  a  right 
to  say  nay.  No  one  did  say  nay.  Tlieir  ac- 
tions stood  unchallenged  during  the  remain- 
der of  the  life  of  Mr.  Wilson.  Formal  res- 
olutions of  the  corporation  authorizing  the 
execution  of  the  deed  of  the  mines  had  been 
regularly  adopted  and  entered  in  the  corpo- 
rate records,  and  it  is  apparent  that  as  the 
transaction  was  had  according  to  the  wishes 
of  the  only  interested  parties,  they  consid- 
ered that  there  was  no  reason  for  further 
formality.  They  each  proceeded  to  treat  the 
funds  received  for  the  mines  as  their  own, 
and  Mr.  Wilson  with  a  portion  of  the  mon- 
ey purchased  shares  of  stock  in  the  Eubanks 
Transmission  Company  which  were  be- 
queathed by  the  fifth  article  of  the  will.  A 
division  of  profits  without  the  formality  of 
declaring  a  dividend  is  equivalent  to  a  div- 
idend. 2  Cook  on  Corporations  (5th  Ed.)  f 
634,  p.  1136;  Hartley  v.  Pioneer  Iron  Wks., 
181  N.  Y.  73,  79,  73  N.  E.  576. 

[I-S]  The  informality  of  a  meeting  held 


outside   the   state   may  be  waived   by  tbe 
shareholders,  and  the  act  ratified  by  thdir 
subsequent  consent  and  acquiescence.    10  Cyc. 
1193.    A  voidable  act  by  the  ofi3c»8  of  the  cor- 
poration may  be  ratified  by  the  stockholders 
so  as  to  estop  the  corporation  from  afterwards 
maintaining  an  action  to  undo  it.     Little  v. 
Garabraut,  00  Hun,  404,  35  N.  Y.  Supp.  689, 
alllrmed  in  153  N.  Y.  661,  48  N.  E.  1105;  St 
Croix  Lumber  Co.  v.  Mlttlestadt,  43  Minn.  91, 
44  N.  W.  1079 ;  Martin  y.  Niagara  Falls  Paper 
Mfg.  Co.,  44  Hua  (51  N.  Y.  S.  C.  R.)  130. 
affirmed  in  122  N.  Y.  165,  25  N.  E.  30:J;  Chi- 
cago, R.  I.  ft  P.  Ry.  Co.  V.  Vnlon  Paa  Ry. 
Co.  (C.  C.)  47  Fed.  15.    The  Idaho  Investment 
Company  has,  and  had  there  lieen  any  other 
shareholders    except    Mr.    Wilson    and    Mr. 
Mackny  interested,  they  would  have,  ratified 
the  division  of  the  proceeds  of  tbe  mlucs  by 
having  failed  properly  to  dls^avow  the  same 
after  knowledse.    10  Cyc.  p.  1075:   Flnnegan 
v.  Pac.  Vinegar  Co.,  20  Or.  152,  153,  37  Pac 
457;    Sllsby  v.  Strong,  38  Or.  36,  42.  62  Pac. 
0:t3;    Marsters   v.   I'uiiKiua   Oil  Co.,  49  Or. 
374,  378,  90  I'ac.  151,  12  L.  R.  A.  (X.  S.)  825. 
19,101  Where  an   individual   owus  praetl- 
cully  all  the  stock  of  a  corporation  and  con- 
trols all  its  operutious.  the  corjiorntion  and 
the  Indlvlihinl  are  in  proper  cases  regarded 
by  the  courts  os  one  and  the  same.    Smith 
V.  Moore,   199  Fed.  &S0,  097,  118  C.  C.  A. 
127;    Linn   &   I^ne   Timber   Co.   v.   United 
States,    196   Fed.    593,    110    O.    C.    A.    2C7; 
Groh's  Sons  v.  Groh,  80  App.  DIv.  So,  80  N. 
Y.  Supp.  438.     The  statement   in   the   fifth 
article  of  the  will,  "all  of  the  stock  which  I 
may  own  at  the  time  of  my  death."  Is  sutB- 
clently   definite  and   certain   to   make  dear 
the    testator's    Intention    and    require   such 
stock  to  be  con.sldered  as  a  specific  bequest 
•Voon's  Est..  49  Or.  2SC,  29.'?,  294.  SS  Pac.  673. 
90  Pac.  673;    1  Underhlll  on  Wills.  {  408; 
1  Cook  on  Cori)oratIoas  (5th  Ed.)  J  .'{02;   40 
Cyc.   pp.   1869,    1872.     A   will    speaks    only 
from   the   death   of  the   testator,-  unless   a 
contrary  intention  Is  manifest  from  the  lan- 
guage of  the  will  or  its  provisions.    Gerrish 
V.  Illnman,  8  Or.  348;   Morse  v.  Mncmiu.  22 
Or.  229.  29  Pac.  615,  30  Pac.  73.     The  wlU 
of  Richard   Wilson    cannot   l.e  attacked   on 
the  ground  that  the  testator  in  his  lifetime 
diminished   or   Incumbered    nny   of  the   lie- 
quests  made.    L.  O.  L.  {  7323.    If  the  testa- 
tor bad  owned  a  band  of  horses  and.  Instead 
of  bequeathing  all  this  stock  In  the  IdalM 
Investment    Company,    had    beniuenthed    all 
his  horses,  no  one  would  contend  that  such 
a    provision   would   be  changed   or  affected 
by  any  other  expression  of  intention  out.«Ide 
the  will  itself,  in  case  tbe  testator  had  dis- 
posed of  all  his  horses.    Let  us  supiiose  ttut 
one  of  the  mines  owned  by  tlie  Idaho  Invest- 
ment Company  which  was  not  sold  and  the 
ownership  of  which  passed   with   the  own- 
ership of  the  shares  of  stock  In  that  corpora- 
tion devised  by  the  sixth  article  of  the  will 
bad  been  Increased  in  value  to  the  amount 
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Of  $1,000,000  after  the  making  of  the  will 
on  account  of  the  development  of  an  adjoin- 
ing mine,  would  any  one  contend  that  the 
same  would  not  rightly  belong  to  the  bene- 
ficiaries named  in  the  sixth  article?  We 
think  the  same  rule  must  be  applied  wheth- 
er the  value  of  such  shares  Is  increased  or 
diminisbfd.  When  Richard  Wilson  made 
his  will  it  does  not  seem  that  he  considered 
that  the  control  of  any  of  the  i>ropert> 
which  be  owned,  or  the  right  to  sell  and 
dls|!0.se  of  the  same  as  he  pleased,  was  in 
any  way  affected.  The  transaction  which 
took  pince  when  the  check  for  IISO.OOO  in 
favor  of  the  Idaho  Investment  Company 
was  received  is  described  by  Mr.  Mackny  as 
follows : 

"Q.  When  the  money  was  paid  just  tell  the 
court  wliiit  you  and  Mr.  Wilson  di<I  nbnut  it. 
A.  Well,  we  went  to  the  Federal  Compnn.v's 
WiniiiK  &  Smeltinsr  office,  we  trnnsneteil  the 
busiui'SR.  Biirrenilered  the  deed,  nnd  got  n  check 
for  $180,000.  Q.  The  check  was  to  whom?  A. 
The  Idaho  Investment  Company.  Q.  And  the 
deed  WHS  e.xeeiitpd  by  the  Idaho  Investment 
Company?  A.  Yes.  air.  lie  was  a  director  of 
the  First  National  liank,  and  I  was  a  stock- 
holder, and  it  was  after  bankinR  hours,  and  I 
went  in  the  back  way.  into  the  back  room,  nnd 
•we  indorsed  the  check,  nnd  he  went  in  the 
fronfpnrt  of  the  bank.  He  said.  "Walter,  we 
mifrht  as  well  divide  this.'  I  says.  'Yes.'  lie 
aa.vs.  'TIow  will  we  divide  it?'  I  says,  'I  suess 
we  bad  better  halve  it.'  lie  went  out  into  the 
front  part  of  the  bank  and  brouRht  me  out  a 
deposit  check  for  ninety  thousand  dollars,  and 
he  depositefl  ninety  thousand  dollars  for  him- 
self. Q.  Who  indorsed  the  check  'Idaho  In- 
vestment Company?'  A.  He  indorsied  it  as 
president,  and  1  indorsed  it  as  treasurer." 

The  only  question  that  can  be  raised  in 
regard  to  the  dlsiJosition  of  the  funds  re- 
ceived for  the  mines  relates  to  the  means 
adopted  to  accomplish  the  result.  Walter 
Mackay  and  Richard  Wilson,  as  the  owners 
of  all  the  stock,  had  the  right  and  power  to 
divide  that  money  as  they  did,  but  it  is  con- 
tended that  they  did  not  take  the  proper  for- 
mal legal  steps  to  do  so.  Such  an  objection 
conld  be  made  If  any  one  else  had  an  Inter- 
eot  in  the  matter  other  than  these  two  men. 
Where  all  the  interests  agree  and  all  afDrm- 
atlvely  act  together  to  accomplish  a  result 
desired  by  all  of  them,  any  formality  be- 
comes unnecessary.  As  was  said  by  Mr. 
Justice  Benson  in  Mann  v.  Gordon,  77  Or. 
457,  161  Pac.  704,  quoted  from  Mr.  Justice 
Burnett,  in  Markham  v.  Loveland,  60  Or. 
451,  1.38  Pac.  483: 

"Under  modem  business  conditions,  where  the 
commonest  everyday  transactions  are  corporate 
acts,  it  would  be  intolerable  if  cverythinir  were 
required  to  be  proven  by_  a  'Special  resolution 
of  the  board  of  directors  in  each  instance." 

See.  also,  McDonald  v.  Williams,  174  V. 
S.  307,  1»  Sup.  Ct  743,  43  L.  Ed.  1022. 

[in  We  conclude  that  the  disposition  of 
the  $180,000  by  two  of  the  three  directors, 
who  were  the  real  owners  of  all  the  shares 
of  stock  when  they  declared  that  it  should 
be  divided  and  should  be  halved,  was,  in 
srhstance  and  effect,  a  declaration  and  pay- 
ment of  a  dividend  of  the  assets  of  the  cor- 


poration. It  was  made  in  the  state  of  Ida- 
ho, but  it  was  acquiesced  in  and  acted  upon 
after  the  return  of  the  parties  to  the  state 
of  Oregon.  They  did  not  deem  it  necessary 
to  make  a  report  of  it  to  any  one,  as  no  one 
else  was  materially  interested  in  the  matter. 
The  two  men  conducted  the  business  much 
the  same  as  though  it  had  l)een  a  partner- 
ship. Eiich  was  perfectly  satisfied  with  the 
result.  The  money  was  apparently  after- 
wards considered  as  the  individual  property 
of  each,  anc}  a  portion  was  so  invested  and 
used  by  Mr.  Wilson.  After  the  death  of 
one.  it  is  too  late  to  brand  the  transaction 
as  a  wrong  on  account  of  an  inforuiallty  of 
which  no  one  at  the  time  had  a  right  to 
complain  or  with  which  to  Interfere.  The 
$00,000  obtained  thereby  by  Richard  Wilson 
was  his  property,  and  that  secured  with  a 
l>ortioit  thereof,  and  the  funds  remaining, 
are  now  the  property  of  his  estate  and  should 
be  distributed  in  accordance  with  the  pro- 
visions of  the  will.  The  decree  of  the  trial 
court  is  therefore  affirmed. 

[121  In  this  proceeding  nnd  in  the  sepa- 
rate suit  brought  by  the  executors  to  have 
the  will  of  Richard  Wilson,  deceased,  con- 
strued, an  honest  endeavor  is  made  for  the 
proper  administration  of  the  estate  of  the 
decedent  according  to  a  legal  construction 
of  his  last  win  and  testament,  and  the  costs 
should  be  borne  by  the  estate  as  other  ex- 
penses of  administration;  and  it  is  so  or- 
dered. 

Mr.  Justice  MOORB  did  not  take  any  part 
in  the  consideration  of  this  case. 

■  (86  Or.  221) 

MACKIN  et  aL  v.  NOAD  et  aL  ' 
(Supreme  Court  of  Oregon.    Sept.  25,  1017.) 

In  Banc.  Appeal  from  Circuit  Conrt,  Molt- 
nomah  County;   Henry  E.  McGinn,  Judj!%. 

Suit  by  Charles  Mackin  and  others  as  execu- 
tors of  Richard  Wilson,  deceased,  against  Harry 
Noad  and  others.  E^om  the  decree,  plaintiffs  ap- 
peal.   Affirmed. 

F.  M.  De  Neffe,  of  Portland,  for  appellanta 
li.  R.  Webster  and  J.  ITennessy  Murphy,  both  of 
Portland  (Emmons  &  Webster,  Merwin  Rankin, 
and  John  C.  Shillock,  all  of  Portland,  on  brief), 
for  respondent  Society  of  Jesiis.  C.  A.  Appel- 
gren,  of  Portland  (Arthur  P.  Tifft.  of  Portland, 
and  Meredith  &  Meredith,  on  brief),  for  respond- 
ents Noad,  Byre,  and  Couch.  Mi  G.  Munly.  of 
Portland,  for  respondent  Precious  Blood  Convent. 
Frank  T.  Collier,  of  Portland  (Stott  &  Collier, 
of  Portland,  on  brief),  for  respondents  Christie, 
Sisters  of  the  Holy  Name  of  Jesus  and  Mary, 
St.  Vincent's  Hospital,  Sacred  Heart  Hospital, 
Providence  Hospital,  and  St.  Patrick's  HospitaL 
C.  L.  Whealdon,  of  Portland,  for  respondent 
Idaho  Inv.  Co.  Hall  S.  Lusk,  of  Portland 
(Dolph,  Mallory,  Simon  &  Gearin,  of  Portland, 
on  brief),  for  respondent  O'Grady. 

BEAN,   J.     The  executors  of  the  last  will 

and  testament  of  Richard  Wilson,  deceased, 
commenced  a  suit  in  equity  against  the  above- 
named  defendants,  who  were  legatees  under  the 
will,  to  obtain  a  construction  of  the  will  in  or- 
der to  secure  a  determination  of  the  ownership 
of  certain  personal  property  which  was  be- 
queathed by  the  will.  In  an  opinion  this  day 
rendered,  In  the  Matter  of  the  Estate  of  Ridh* 


'Rehearing  denied  November  6,  1917. 
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ard  Wilson,  Deceased,  167  Pac.  580,  we  have 
seen  fit  to  construe  the  will  in  question,  and 
have  i)asse<1  upon  the  questions  involved  in  this 
suit,  and  no  further  consideration  is  reqaired 
to  he  given  the  same.  The  opinion  in  the  matter 
of  the  estate  is  adopted  as  the  opinion  in  this  case 
in  so  fur  as  the  same  questions  are  involved. 
The  cosjts  in  this  suit  should  be  paid  as  indi- 
cated in  that  opinion. 

Mr.   Justice   MOORB  took  no  part  in   the 
consideration  of  this  case. 


(86  Or.  ao) 


HEIDEL  v.  SnUTB.^ 


(Supreme  Court  of  Oregon.    Sept"  25,  1917.) 

1.  Equity  <s=»  105— Cross- BiLi/—MATrEBS  of 
Dei'-ense. 

The  cross-bill  of  H.  against  S.,  in  action  by 
8.  to  recover  for  advances  for  payment  of  land 
made  by  S.  under  agreement  of  H.  to  repay 
half  of  them,  states  matters  of  defense,  enti- 
tling H.  to  equitable  relief,  and  not  of  mere 
counterclaim ;_  it  averring  the  money  advanced 
was  to  be  rep'nid  out  of  the  profits  from  resale 
of  the  land ;  that  it  had  been  resold,  and  the 
proceeds  received  and  disiiosed  of  by  S.,  who 
has  refused  to  account  therefor ;  that  H.  does 
not  know  what  the  profits  are,  and  cannot  know 
what,  if  anything,  is  still  due  S.  on  his  advanc- 
es;   and  asking  for  an  accounting. 

2.  Account   «=9l7(l)— Complaint— Demand. 

Averment  of  the  complaint  that  defendant 
has  at  all  times  refused  to  render  to  plaintiff 
a  statement  of  account  implies  a  previous  d»- 
mand,  and  is  equivalent  to  an  allegation  of  de- 
mand and  refusal. 

Department  1.  Appeal  from  Circuit  Court, 
Washington  County ;  J.  A.  Enkln,  Judge. 

Suit  by  cross-bill  by  F.  M.  Iluidel  ugiilust 
J.  W.  Shute.  E*rom  a  decree  of  dismissul, 
plainti£f  appeals.  Reversed  and  remanded, 
wltli  directions. 

The  facts  of  this  case  are  as  follows:  De- 
fendant, Sbute,  began  an  action  at  law 
against  plaintiff,  Heidel,  seeking  to  recover 
upon  two  causes  of  action.  The  first  was 
upon  a  promissory  note  for  950,  which  has 
no  connection  with  the  questions  submitted 
upon  this  appeal,  and  the  second  stating  the 
cause  of  action  as  follows: 

"That  on  or  about  the  15th  day  of  June,  1907, 
the  plaintiff  herein  and  the  defendant  entered 
into  an  agreement,  wherein  and  whereby  it 
was  understood  and  agreed  that  the  plaintiff 
herein  should  pay  to  F.  C.  King  of  Portland, 
Or.,  the  sum  of  $2,500,  for  the  purchase  price 
of  certain  interests  of  said  F.  0.  King  in  and 
to  certain  lands  in  Washington  county,  Or. ; 
and  wherein  and  whereby  F.  M.  neidel  under- 
took, promised,  and  agreed  to  repay  and  reim- 
burse the  plaintiff  to  the  extent  of  one-half  of 
tlie  moneys  so  advanced  and  paid  by  the  plain- 
tiff to  said  F,  C.  King,  as  aforesaid,  together 
with  interest  thereon  from  the  date  of  such 
advance  until  repaid,  at  the  rate  of  ten  per 
cent,  per  annum. 

This  paragraph  is  followed  by  allegations 
of  advances  aggregating  $1,167.50,  no  part  of 
which  has  been  paid  except  $349.75,  and  a 
prayer  for  Judgment  Heidei  filed  an  an- 
swer, admitting  the  execution  of  the  $50 
note;  admitting,  substantially,  the  allegations 
of  the  paragraph  above  set  out  It  is  then 
alleged  that  plaintiff  has  already  received 
from  the  defendant,  and  from  moneys  belong- 


ing to  defendant,  more  than  enou^  to  fully 
pay  both  causes  of  action.  Then  follow  al- 
legations to  the  effect  that  defendant  has 
further  matters  of  defense  which  are  cog- 
nizable only  In  a  court  of  equity,  and  toider* 
and  files  a  cross-Mil  in  equity,  wherein  Heidd 
is  plaintiff  and  Shute  is  defendant  To  this 
cross-bill  defendant  demurred,  and  the  trial 
court  sustained  the  demurrer,  whereupon, 
plaintiff  having  declined  to  plead  over,  a  de- 
cree was  entered,  dismissing  the  suit,  and 
plaintiff  appeals. 

R.  F.  Peters,  of  Portland  (A.  B.  Clark  and 
Peters  &  Turner,  all  of  Portland,  on  the 
brief),  for  appellant  G.  C.  Hare,  of  Hilla- 
boro  (Bagley  &  Hare,  of  Hillsboro,  on  the 
brief),  for  respondent 

BEXSON,  J.  (after  stating  the  facts  as 
above).  [1]  The  sole  question  presented  for 
our  consideration  is:  Does  the  cross-bill  state 
facts  entitling  plaintiff  to  equitable  relief? 
The  pleading  under  consideration  is  quite 
long,  apd  contains  an  elaborate  recital  of 
niuny  involved  transactions,  which  we  find 
It  unnecessary  to  mention  in  detaiL  Defend- 
ant contends  that  all  of  these  matters  are 
purely  counterclaims,  and  therefore  not  de- 
fenses, and  consequently  not  proper  matters 
in  a  cross-bill.  The  first  paragraph  of  the 
complaint  herein  reads  as  follows: 

"That  on  or  about  the  20th  day  of  June,  1907, 
the  plaintiff  and  the  defendant  entered  into  an 
agreement  wherein  and  whereby  it  was  agreed 
that  the  defendant  should  advance  the  sum  of 
twenty-five  hundred  dollars  (|2,500.00)  in  con- 
nection with  the  purchase  of  a  large  quantity 
of  land  known  as  the  F.  C.  King  land ;  and 
it  was  understood  and  agreed  in  connection 
therewith  that  plaintiff  should  repay  to  the  de- 
fendant one-half  of  the  amount  advanced,  out 
of  the  profits  to  be  derived  from  the  sale  of 
said  land  and  premises;  and  about  the  same 
time,  in  connection  with  the  same  lands  it 
was  agreed,  between  plaintiff  and  the  defendant 
and  one  M.  J.  Kinney,  that  upon  the  sale  of 
said  lands  the  profits  made  upon  the  sale, 
over  and  above  the  purchase  price  and  all  legit- 
imate expenses,  should  be  divided  as  foUow^s: 
To  M.  J.  Kinney  50  per  cent. ;  to  J.  W.  Shute. 
25  per  cent ;  and  to  F.  M.  Heidel,  25  per  cent" 

This  is  followed  by  allegations  to  the  effect 
that  the  lands  in  question  were  sold  for  $S4,- 
000;  that  these  lands  and  others  were  com- 
bined as  mortgage  security  for  the  purdiase 
price;  that  the  defendant,  for  himself  and 
coadventurers,  received  the  $84,000,  kept  the 
accounts  himself,  distributed  the  funds  ac- 
cording to  his  own  will  and  without  consult- 
ing his  associates,  has  at  all  times  refused 
to  render  an  account,  and  plaintiff  does  not 
know,  and  therefore  cannot  state,  the  amount 
of  profits  derived  from  the  sale  of  the  lands : 
but,  upon  information  and  l>ellef,  alleges  that 
plaintiff's  share  thereof  "exceeds  the  sum 
of  $ ."  The  prayer  is  for  an  account- 
ing, and  that  the  court  determine  the 
amounts  due  to  plaintiff  and  defendant  and 
for  gfueral  relief.  As  already  suggested,  the 
hLstory  of  the  transactions  is  much  more  ex- 
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tensive  than  we  have  now  outlined,  and  many 
matters  are  pleaded  In  which  affirmative  re- 
lief Is  sought,  but  enough  Is  Indicated  to  dis- 
close that  the  pleading  contains  sutllclent 
statements  of  fact  to  render  it  Invulnerable 
to  attack  by  demurrer.  It  will  be  observed 
that  It  Is  averred  that  the  money  advanced 
by  Shute  was  to  be  repaid  out  of  the  profits 
to  be  derived  from  the  sale  of  the  lands; 
that  the  lands  have  been  sold,  the  proceeds 
received  and  disposed  of  by  defendant,  who 
has  refused  to  account  for  the  same;  that 
plalntlfl  does  not  iinow  wtkat  the  profits  are, 
and  cannot  know  what  amount.  If  anything, 
is  still  due  to  defendant  upon  his  advances 
in  the  purchase  of  the  land.  These  allega- 
tions clearly  distinguish  the  situation  from 
a  mere  pleading  of  counterclaim,  and  dis- 
closes matters  material  to  plaintiff's  defense 
in  the  law  action. 

[2]  Defendant  also  urges  that  the  com- 
plaint is  defective  because  there  is  no  allega- 
tion of  a  demand  for  an  accounting.  This 
point  is  not  well  taken,  since  the  complaint 
alleges  that  the  defendant  "has  at  all  times 
refused  and  neglected  to  render  to  this  plain- 
tifT  a  full,  true,  and  correct  statement  of  the 
account  between  plaintiff  and  defendant 
herein."  In  tlie  case  of  Brossard  v.  Wil- 
Uams.  114  Wis.  88,  8»  N.  W.  832,  the  court 
says: 

"The  defendant  insists  that  the  complaint  is 
insufficient,  because  it  fails  to  allege  a  demand 
upon  the  defendant  before  the  commencement 
of  the  suit  It  is  alleged  that  'the  defendant  re- 
fuses, and  has  ever  refused,  to  account  or  paj 
over"  the  indebtedness  sued  for.  Defendant's 
contention  is  completely  answered  by  tlie  case 
of  Divan  v.  Loomis,  OS  Wis.  150,  31  N.  W. 
760,  in  which  it  is  said:  'An  allegation  of  re- 
fusal implies  a  previous  demand  and  is  equiv- 
alent to  an  allegation  of  demand  and  a  refusal.'  " 

The  same  conclusion  is  reached  in  the  fol- 
lowing cases:  Ferguson  v.  Hull,  136  Ind.  339, 
36  N.  R  254 ;  Worth  v.  Wharton,  122  N.  C. 
376,  29  S.  B.  870;  and  Mason  T.  Carter,  8  S. 
C.  103. 

We  conclude  that  it  was  error  to  sustain 
the  donurrer. 

Tbe  decree  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  overrule 
the  demurrer. 

McBRIDB,  0.  J.,  and  BURNETT  and 
HARRIS,  JJ.,  concur. 

195  Or.  B8«)  == 

lAWRENCE  et  aL  v.  CITI  OF  PORTI^ND 
et  al. 
(Supreme  Court  of  Oregon.    Sept.  25,  1917.) 

1,  Municipal  ConPORATiows  ®=»2S4(1)— Pttb- 
Lic  Impbovemems— Deling ATioN  of  Powers. 

The  power  of  the  council  of  a  city  to  "deter- 
mine tlie  character,  kind,  and  extent  of  improve- 
ments" to  be  made  cannot  be  delegated  to  tbe 
city  engineer. 

2.  Mdkicipai.  Corporations  €=284(1)— Pub- 
lic Improvements  —  Delegation  of  I'ow- 

ERS.      • 

Where  a  city  council  ordered  the  city  engi- 
neer to  submit  plans  for  two  kinds  of  paving, ' 


and  be  complied,  and  thereafter  tbe  council 
called  for  bids,  accepted  the  lowest  bid,  and  by 
ordinance  determined  the  character,  kind,  and 
extent  of  the  improvements,  the  council  did  not 
delegate  its  functions  to  tbe  city  engineer. 

3.  Municipal  Corporations  «=»294(3)— Pub- 
lic Improvements— Notice — UEQUisrrEa 

Under  Portland  City  Charter,  i  376.  the  no- 
tice of  the  resolution  of  an  improvement  need 
not  be  printed  in  letters  not  less  than  one  inch 
in  length,  hut  only  the  title,  "Notice  of  Street 
Work,"  need  be  of  such  size. 

4.  Municipal  Corporations  «=»289(2)— Pub- 
lic Improvements  — Double  Improvement. 

Tbe  paving  of  a  street,  whose  continuity  was 
interrupted  by  a  small  paric,  does  not  constitute 
two  improvements,  so  as  to  require  their  separa- 
tion, in  view  of  Portland  City  Charter,  {  374,  as 
to  public  improvements. 

5.  Municipal  Corporations  4ss>414(3)— Pub- 
lic Improvembi{ts— Exaoiion  of  Ouabantt 
—Powers  or  Council. 

The  requirement  in  a  contract  for  paving 
a  street  that  the  contractor  shall  moke  good  any 
defects  in  materials  or  workmanship  occurring 
within  five  years  does  not  so  increase  the  burden 
or  the  cost  of  the  improvement  as  to  vitiate  the 
assessments  therefor, 

6.  Municipal  Corporations  4=>358(3)— Pub- 
lic Improvements  —  Performance  or  Con- 
tract—Powers  of  Council. 

The  determination  made  by  the  council  that 
the  specifications  and  the  contract  of  a  paving 
contractor  have  been  fulfilled  and  completed  is 
conclusive. 

Department  2.  Appeal  from  Circuit  Court; 
Multnomah  County ;   H.  H.  Belt,  Judge. 

Injunction  by  P.  S.  Lawrence  and  others 
against  the  City  of  Portland  and  others. 
From  a  decree  dismissing  the  complaint, 
plaintiffs  appeal.    Affirmed. 

This  is  a  suit  brought  by  certain  prop> 
erty  owners  to  enjoin  the  collection  of  as- 
sessments levied  on  their  property  to  pay  for 
the  improvement  of  East  Harrison  street  in 
the  city  of  Portland.  PlaintlfTs  contend  that 
the  proceedings  are  fatally  defective  in  the 
matter  of  compliance  with  the  procedure 
prescribed  by  tbe  charter,  and  also  that  the 
work  was  done  in  a  careless,  inefficient  man- 
ner, out  of  harmony  with  the  requirements 
of  the  contract.  The  lower  court  found  for 
the  defendants,  and  dismissed  the  complaint 
Plaintiffs  appeal. 

A.  H.  Tanner,  of  Portland,  for  appellants. 
L.  E.  Latourette,  of  Portland  (W.  P.  Ia 
Roche,  City  Atty.,  of  Portland,  on  tbe  brief), 
for  respondents. 

McCAMANT,  J.  [1,1]  The  proceedings 
were  Initiated  by  a  resolntlon  of  tbe  city 
council  adopted  January  28,  1914.  This  res- 
olution demanded: 

"  •  •  •  from  the  city  engineer  plans,  spec- 
ifications, and  estimates  for  two  or  more  kinds 
of  appropriate  improvements,  at  least  one  of 
which  must  be  of  a  noupatentable  kind,  and  tbe 
probable  total  cost  of  each  class  of  improvement 
anil  the  amount  of  work  required  to  be  done, 
and  that  he  file  such  plans,  specifications,  and 
estimate!)  in  tbe  office  of  the  auditor  of  tbe  city 
of  Portland." 

It  will  be  noted  that  this  resolution  does 
not  determine  the  kind  of  improvement  to 
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be  laid.  The  charter  of  the  city  of  Portland 
clothes  the  council  with  power  "to  determine 
the  character,  kind,  and  extent"  of  tlie  im- 
provement, and,  a:8  contended  by  plalntiirs, 
this  power  cannot  be  delegated  to  the  city 
engineer.  Miller  v.  Portland,  78  Or.  105, 
160,  151  Pac.  728;  King  Hill  Co.  v.  Hamil- 
ton, 51  Mo.  App.  120,  124 ;  St.  Louis  v.  Clem- 
ens, 43  Mo.  305,  40;;,  404 ;  Bolton  v.  Gilleran, 
105  Cal.  244,  247.  38  Pac.  881,  45  Am.  Sf 
Rep.  33.  The  resolution,  however,  was  pre- 
liminary to  further  action  by  the  council. 
The  plans  requested  were  furnished  by  the 
city  engineer  February  18,  1914,  specifying 
two  materials  for  use  in  paving  the  street 
in  question,  one  of  which  was  nunpatentnble. 
Thereafter  the  council  by  resolution  called 
for  bids  on  these  two  materials  in  accord- 
ance with  the  plans  of  the  city  engineer, 
which  set  out  accurately  the  work  to  be 
done  and  gave  all  information  req-iired  by 
the  charter.  On  the  coming  in  of  the  bids 
the  council  on  May  13,  1014,  accepted  the 
lowest  bid  for  laying  an  asphalt  street,  and 
by  ordinance  determined,  the  "character, 
kind,  and  extent"  of  tiie  improvement.  We 
think  that  the  procedure  adopted  conforms  to 
the  charter,  and  that  It  did  not  delegate  to 
the  cit.v  engineer  the  functions  of  the  coun- 
dL  Miller  ▼.  Portland,  02  Or.  26,  31,  123 
Pac.  64. 

[3]  Section  376  of  the  charter,  after  direct- 
ing the  publication  of  the  resolution  of  the 
council  declaring  its  purpose  to  improve,  pro- 
vides that: 

"The  city  engineer  within  five  days  from  the 
first  publication  of  said  resolution  shall  cause  to 
be  conspicuously  posted  at  each  end  of  the  line 
of  the  contemplated  improvement  a  notice  head- 
ed "Notice  of  Street  Work"  in  letters  of  not  less 
than  one  inch  in  length,  and  said  notice  shall 
contain  in  legible  characters  a  copy  of  the  reso- 
lution of  the  council  and  the  date  of  its  adop- 
tion, and  the  engineer  shall  file  with  the  auditor 
an  affidavit  of  the  posting  of  said  notices,  stat- 
ing therein  the  date  when  and  places  where  the 
game  have  been  posted." 

It  is  stipulated  that  the  letters  in  the 
heading  of  the  notice  posted  were  one  Inch 
In  length,  but  that  the  letters  in  the  remain- 
der of  the  notice  were  less  than  one  inch 
long.  Plalntiflfs  claim  that  the  charter  re- 
quires the  entire  notice  to  be  printed  in  let- 
ters at  least -an  inch  In  length.  We  do  not 
80  read  the  statute.  The  requirement  is 
that  the  letters  in  the  heading  shall  have 
the  stated  size.  Bank  of  Columbia  v.  Port- 
land, 41  Or.  1,  7,  67  Pac.  1112.  The  size  of 
type  to  be  used  in  the  body  of  the  notice 
Is  committed  to  the  discretion  of  the  city 
engineer,  subject  to  the  requirement  that  the 
type  shall  be  legible. 

[4]  In  reliance  on  the  case  of  Oregon  Trans- 
fer Co.  V.  Portland,  47  Or.  1,  81  Pac.  575,  82 
Pac.  16,  It  Is  contended  that  these  as.sess- 
ments  are  void  l>ecause  the  improvement 
covers  two  portions  of  the  street  The  im- 
provement provided  for  begins  at  the  east 
line  of  East  Twelfth  street  and  extends  east- 


erly to  a  line  20  feet  east  of  the  east  line 
of  an  alley  running  through  blocks  7  and  10 
in  Ladd's  addition.  At  this  point  East  Har- 
rison street  interisects  with  another  street, 
and  beyond  the  intersection  there  is  a  small 
park;  east  of  the  park  there  Is  anotlier  In- 
tersecting street,  and  beyond  that  street  the 
second  portion  of  the  improvement  begins, 
extending  easterly  for  two  blocks.  It  Is  ex- 
I>re.ssly  held  in  Oregon  Transfer  Co.  v.  Port- 
land, 47  Or.  1,  5,  81  Pac.  575,  577,  that: 

'"The  intersection  may  with  propriety  be  in- 
cluded in  or  omitted  from  a  eontemplatml  .street 
iuipruvement  without  destroying  its  continuity." 

This  principle  being  established,  and  the 
little  park  not  being  capable  of  improvement 
as  a  street,  we  think  that  under  the  facts 
this  improvement  should  be  regarded  as  a 
contijiuous  one.  Moreover,  the  charter  has 
been  amended  since  the  decision  in  Oregon 
Transfer  Co.  v.  I'ortland.  When  that  de- 
cl.->loii  was  rendered,  section  375  of  the  char- 
ter contained  the  following  requlremeat: 

"The  improvement  of  each  street  or  part 
tluTcuf  siiull  liv  made  uuder  a  separate  procieed- 
ing." 

This  language,  on  which  the  decision  In 
the  case  cited  chiefly  turned,  was  eliminated 
by  amendment  of  the  clmrter  prior  to  the 
proceedings  with  which  we  are  concerned  In 
this  cause.  Section  374  of  the  charter,  in 
force  when  this  improvement  was  made,  pro- 
vides that: 

"Tlie  council,  whenever  it  may  deem  it  expedi- 
ent, is  hereby  authorized  and  empowered  to 
order  the  whole  or  any  part  of  the  streets  of  the 
city  to  be  improve<l,  to  determine  •  •  •  the 
extent  of  such  improvement.  •  •  •  The 
council,  in  improving  any  street  or  streets  or 
any  part  or  parts  thereof,  within  a  district  that 
includes  pavmg,  shall  require  from  the  city  en- 
gineer i>lans,  etc.  »  •  •  The  oction  of  the 
council  in  declaring  its  intention  to  improve  any 
street  or  streets  or  any  part  or  parts  thereof 
*  *  *  may  all  be  done  at  one  and  the  same 
meeting  of  the  council." 

Similar  language  is  found  in  section  375 
of  the  charter.  If  this  proceeding  be  treat- 
ed as  one  for  the  improvement  of  separated 
portions  of  the  street  in  question,  it  was 
still  within  the  authority  of  the  council  to 
provide  for  It. 

[S]  The  contract  under  which  this  work 
was  done  contains  the  following  provision: 

"The  contractor  hereby  agrees  to  perform  all 
of  the  work  provided  by  this  contract  in  such 
goodj  skillful,  and  substantial  manner  that  no 
repairs  shall  be  require<l  to  said  improvement 
for  a  period  of  five  years  after  its  completion 
and  acceptance  by  said  city,  and  if,  during  said 
period,  any  defects  shall  appear  in  said  im- 
provement which  are  attributable  in  any  manner 
to  defective  materials  or  workmanship,  the  con- 
tractor herebv  undertakes  and  guarantees  to 
repair  such  defects  at  his  own  expense,  and 
when  so  ordered  by  the  council  of  said  city." 

It  is  contended  by  plaintiffs  that  tills  stip- 
ulation laid  a  burden  on  the  contractor  which 
properly  belonged  to  tl»e  city,  that  it  required 
the  contractor  to  exact  a  price  for  tlie  worlc 
in  excess  of  its  reasonable  value,  and  that 
the  improper  burden  thus  laid  on  the  prop- 
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erty  ownerg  vitiated  the  assessments.  In 
support  of  these  contentions  we  are  cited  to 
Portland  v.  Bituminous  Paving  Co.,  33  Or. 
307.  313-316,  52  Pac.  28,  44  L.  B.  A.  527,  72 
Am.  St  Bep.  713;  Alameda  Co.  v.  Pringle, 
130  Cal.  226,  227,  62  Paa  3»i,  52  L.  R.  A. 
264,  80  Am.  St.  Rep.  124 ;  Anderson  v.  Fuller, 

51  Fla.  380,  390,  41  South.  684,  6  L.  R.  A. 
(N.  S.)  1026,  120  Am.  St.  Rep.  170;  Inge  v. 
Mobile  Board,  135  Ala.  187,  201,  33  South. 
678,  98  Am.  St  Rep.  20.  These  cases  hold 
that  it  Is  beyond  the  power  of  municipalities, 
in  drawing  contracts  for  municipal  w'ork  to 
be  paid  for  by  special  assessments,  to  exact 
from  the  contractor  performance  of  stipula- 
tions not  properly  Incident  to  the  careful 
performance  of  the  work,  and  that  where 
such  exactions  are  laid,  and  the  expense  of 
the  work  Is  thereby  substantially  increased, 
the  contract  Is  void,  and  the  property  own- 
ers are  entitled  to  relief.  It  is  held,  however, 
that  the  municipalities  are  warranted  in  in- 
sisting upon  slUllful  work,  and  that  they  may 
Incorporate  In  the  contract  such  guaranties 
as  will  practically  Insure  that  the  contractor 
fulfills  his  obligations.  This  distinction  is 
dearly  pointed  out  in  the  dedsions  of  this 
court  on  the  subject  The  opinion  in  Port- 
land V.  Bituminous  Paving  Ck>.,  83  Or.  307, 

52  Pac.  28,  44  L.  R.  A.  527,  72  Am.  St  Rep. 
713,  was  written  by  Mr.  Justice  Wolverton 
with  careful  discrimination.  On  page  313 
of  33  Or.,  on  page  28  of  52  Pac.  (44  L.  R.  A. 
527,  72  Am.  St.  Rep.  713),  in  the  report,  he 
points  out  the  distinction  above  referred  to, 
and  on  page  316  of  33  Dr.,  on  page  28  of  52 
Pac.  (44  L.  R.  A.  627,  72  Am.  St  Rep.  713), 
be  cites  with  approval  the  case  of  Schenec- 
tady V.  Trustees  of  Union  College,  66  Hun, 
170,  21  N.  Y.  Supp.  147,  where  a  stipulation 
akin  to  that  above  quoted  was  upheld,  as 
laying  no  burden  on  the  contractor  other 
thim  a  guaranty  of  workmanlike  performance 
of  his  obligations.  The  question  came  be- 
fore this  court  again  in  the  case  of  Allen  v. 
Portland,  35  Or,  420,  450,  58  Pac.  509,  and 
Mr.  Justice  Wolverton  again  wrote  the  opin- 
ion. A  stipulation  substantially  identical  with 
that  exacted  in  this  case  was  held  to  be 
proper.  The  conclusions  reached  in  the  lat- 
ter decision  are  supported  by  New  Haven  v. 
Eastern  Paving  Co.,  78  Conn.  689,  700,  63 
Atl.*517;  Schenectady  v.  Trustees  of  Union 
College,  66  Hun,  170,  187,  188,  21  N.  Y.  Supp. 
147;  Wilson  v.  Trenton,  60  N.  J.  Law  394, 
396-397,  38  Atl.  635;  Hedge  v.  Des  Moines, 
141  Iowa,  4,  15,  16,  119  N.  W.  276;  State  v. 
District  Court  80  Minn.  293,  308,  309,  83 
N.  W.  183 ;  Robertson  v.  Omaha,  55  Neb.  718, 
723,  724,  76  N.  W.  442,  44  L.  B.  A.  534; 
Kansas  City  v.  Hanson,  60  Kan.  833,  835, 
836,  58  Pac.  474.  We  think  that  the  provision 
in  this  contract,  complnlned  of  by  plaintilfs, 
falls  within  the  rule  defined  by  these  latter 
authorities,  that  it  affords  only  a  proper 
guaranty  of  the  performance  of  the  obliga- 
tions of  the  contract  and  that  it  does  not 
buUify  the  assessments. 


It  is  finally  contended  that  the  work  was 
unskillfuUy  done,  tliat  the  provisions  of  the 
contract  were  disregarded  by  the  contractor 
in  seven  respects,  pointed  out  in  the  com- 
plaint and  that  as  a  result  the  street  Is 
less  durable  than  if  it  had  been  constructed 
as  required  by  the  tentract  It  Is  alleged 
that  plaintiffs  repeatedly  protested  as  the 
work  proceeded,  and  that  notwithstanding 
these  protests  the  street  was  accepted  by 
the  coimsel.  If  the  question  were  a  new  one, 
this  branch  of  pl(ilntlffs'  contention  would 
appeal  perauasively  to  the  writer.  It  has 
long  seemed  to  the  writer  unfair  for  a  court 
of  equity  to  refuse  relief  to  property  owners 
on  the  ground  that  the  work  was  improperly 
done,  and  yet  to  relieve  them  from  their  as- 
sessments if  the  notice  falls  to  point  out 
definitely  the  kind  of  improvement  to  be 
made  (Hawthorne  v.  East  Portland,  13  Or. 
271,  10  Pac.  342) ;  or  if  the  posted  notice  is 
beaded  by  letters  smaller  than  those  required 
by  the  charter  (Bank  of  Columbia  v.  Port- 
land, 41  Or.  1,  7,  67  Pac.  1112) ;  or  if  proof 
of  the  publication  of  the  notice  fails  to  con-, 
fonn  to  the  statutory  requirements  (Jeffery 
V.  Smith,  63  Or.  514,  128  Pac.  822).  I  do  not 
criticise  these  decisions;  under  the  statutes 
on  which  they  were  based,  the  conclusions 
reached  were  inevitable;  there  Is  neverthe- 
less, in  my  opinion,  an  incongruity  in  rellev- 
Ing  the  property  owner  where  the  defects  are 
in  procedure,  and  in  denying  relief  on  the 
substantial  ground  that  the  contract  has  not 
been  complied  with. 

[•]  The  question  is  no  longer  an  open  one 
In  this  Jurisdiction.  In  Hughes  v.  Portland, 
53  Or.  370,  385,  100  Pac.  942,  948,  Mr,  Justice 
Bean  says: 

"Findings  of  the  council  that  the  work  has 
been  clone  substantially  in  accordance  with  the 
contract  ♦  ♦  •  are  conclusive.  In  the  ab- 
sence of  fraud,  nnless  made  under  an  erroneoas 
principle  of  law." 

This  same  rule  has  been  announced  in 
Dunlway  v.  Portland,  47  Or.  103,  112,  81 
Pac.  045;  Rubin  v.  Salem,  68  Or.  91,  97,  112 
Pac.  713 ;  Hendry  v.  Salem,  64  Or.  162,  129 
Pac.  531.  Two  of  these  cases  have  recently 
been  cited  with  approval  In  a  well-considered 
decision  by  Mr.  Justice  Burnett  Cormack  v. 
Cormack,  82  Or.  108,  160  Pac.  380.  The  rule 
so  frequently  and  clearly  announced  has  be- 
come a  part  of  the  common  law  of  the  state, 
and  it  is  in  harmony  with  the  weight  of  au- 
thority in  other  jurisdictions.  It  is  fair  to 
presume  that,  if  it  were  unsatisfactory  to  the 
people,  it  would  have  been  abrogated  by 
amendment  of  our  city  charters,  especially  as 
the  people  have  been  vested  with  the  power 
of  such  amendment  under  the  Initiative  for 
11  years  last  past  It  appears  by  the  record 
that  the  remonstrance  of  these  plaintiffs  was 
laid  before  the  city  council,  that  one  of  the 
plaintiffs  was  heard  In  person,  and  that  the 
council  found  that  the  Improvement  had  been 
completed  substantially  In  accordance  with 
the  plans  and  specifications.    The  street  was 


Digitized  by 


Google 


690 


167  PACIFIC  REPORTER 


(Or. 


tbereopcm  accepted.  There  Is  no  evidence  of 
fraud,  or  that  the  council  acted  under  an  er- 
roneous principle  of  law.  The  action  ot  the 
council  is  therefore  conclusive  of  thla  branch 
of  the  case. 
The  decree  is  affirmed. 

McBRIDE,  a  X,  and  MOORE  and  BBAN, 
JJ.,  concur. 

(86  Or.  99) 

CROW  T.  ABRAHAM  et  al.» 
(Supreme  Court  of  Oregon.     Sept  25,  1917.) 

1.  JanotncNT    «=s>562— Concldsivcrkss— Res 
Jddioata. 

To  entitle  a  party  auccessfuU;  to  invoke 
the  plea  of  res  adjudicata,  the  decision  of  a 
prior  suit  or  action  between  the  same  parties 
must  have  been  rendered  upon  the  merits  of  the 
controversy. 

2.  judombnt  «=>563(2>— "judouent  or  trb 
Mebits." 

The  judgment  is  upon  the  merits  when  it 
amounts  to  a  declaration  of  the  law  as  to  the 
respective  rights  and  duties  of  the  parties,  based 
on  the  ultimate  facts  or  state  of  facts  disclosed 
by  the  pleadings,  and  evidence  upon  which 
the  rights  of  recovery  depend,  irrespective  of 
formal,  technical,  or  dilatory  objections  or  con- 
tentions (quoting  Words  and  Phrases,  Merits). 
8.  Judgment  «=3540— Corolusiveness— Res 
Judicata. 

When  a  judgment  is  rendered  upon  the  mer- 
its in  a  former  action,  such  determination  op- 
erates as  a  bar  against  the  prosecution  or  de- 
fense of  a  subsequent  action,  and  is  a  finality 
as  to  the  claim  sued  upon,  concluding  the  par- 
ties  and  those  in  privity  with  them,  not  only 
as  to  every  matter  that  was  put  forth  to  sus- 
tain such  claim,  but  also  as  to  any  other  admis- 
sible matter  that  might  hare  t>een  offered  for 
that  purpose. 
4.  WoBDs  AND  PHBA8E8— "Claim." 

The  word  "claim"  means  a  demand  of  some- 
thing as  of  right  made  by  one  person  upon  an- 
other to  perform  or  forbear  doing  some  act  as 
t  matter  of  duty. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Claim.] 

6.  JcDOMENT  €=>o90(5) — Conclusiveness  — 
Res  Judicata. 
Where  a  claimant  of  land  brought  suit  to 
require  another  claimant  to  convey  the  land  to 
him,  it  was  incumbent  upon  him  if  he  based  his 
right  thereon  to  allege  facts  showing  adverse 
possession,  but,  having  elected  to  claim  on  the 
ground  that  the  other  claimant  held  as  trustee, 
he  is  estopped,  in  a  subsequent  action,  to  con- 
trovert the  final  determination  on  the  merits, 
when  he  selected  the  wrong  remedy. 

6.  Advebse  Possession  «=>51— Continuity— 
Intebsuption. 

Where  a  party  sued  to  compel  the  alleged 
trustee  of  the  title  to  land  to  convey  it  to  him, 
but  did  not  set  up  his  right  by  adverse  posses- 
sion, and  judgment  went  against  him,  he  could 
not,  in  a  subsequent  suit,  set  up  the  right  to 
adverse  possession  within  ten  years  of  the  first 
suit,  since  his  adverse  possession  was  interrupt- 
ed by  the  bringing  of  the  first  suit. 

7.  JuDOMENT  «=»670— Conclusiveness— Per- 
sons Concluded. 

Where  the  executor  sued  on  behalf  of  the 
estate  to  compel  the  transfer  of  title  from  the 
alleged  holder  thereof  as  trustee,  and  judgment 
was  adverse  to  the  estate,  be  was  not  personally 
concluded  thereby  as  tn  his  claim  arising  from 
a  transfer  of  the  one-thiid  interest  to  him  by 
deceased  before  bis  death. 


Department  2.  Appeal  from  Circuit  Conrt, 
Douglas  County;   G.  F.  Skipworth,  Judge. 

Action  by  Olive  F.  Crow,  as  administratrix 
of  the  estate  of  ES.  J.  Crow,  deceased,  against 
Albert  Abraham,  individually  and  as  execu- 
tor of  the  last  will  and  testament  of  Henry 
G.  Crow,  deceased.  Judgment  for  plaintiff, 
and  defendant  api>eals.  Reversed  and  re- 
manded for  new  trial. 

This  is  an  action  by.  Olive  F.  Crow,  as  ad- 
ministratrix of  the  estate  of  E.  J.  Crow,  de- 
ceased; against  Albert  Abraham  individually 
and  as  executor  of  the  last  will  and  testa- 
ment of  Henry  G.  Crow,  deceased,  to  recover 
money.  The  complaint  charges  that  Henry 
G.  Crow  died  testate  in  November,  1911, 
and,  liis  last  will  having  been  admitted  to 
probate,  the  defendant  was  duly  appointed, 
and  is  now  the  legally  qualified  executor  of 
such  testament;  that  at  the  time  of  liis 
death  the  testator  was  In  possession,  and  dur- 
ing his  lifetime  was  entitled  to  the  occu- 
pancy, of  a  tract  of  real  property,  particu- 
larly describing  it.  In  Douglas  county,  Or., 
which  land  be  held  as  the  tenant  of  B.  J. 
Crow,  who  was  the  owner  thereof;  that  the 
latter  died  intestate  in  May,  1913,  where- 
upon the  plaintiff  was  duly  appointed,  and 
having  legally  qualified  she  is  now  the  ad- 
ministratrix of  his  estate;  that  when  Henry 
G.  Crow  died  E.  J.  Crow  became  entitled  to 
the  possession  of  such  real  property,  and  up- 
on the  death  of  the  latter  the  plaintiff  suc- 
ceeded to  his  rights  in  the  premises;  that  the 
defendant  individually  and  as  executor  of 
such  last  will  has  been  in  possessiou  of  tlie 
land  wrongfully,  and  received  and  converted 
to  his  own  use  the  rents,  issues,  and  profits 
thereof,  which  are  of  the  reasohable  value  of 
$2,500,  and  upon  proper  demand  therefor  he 
refused  to  pay  any  part  thereol  The  an- 
swer admits  the  death  of  Henry  G.  Crow, 
and  that  the  defendant  is  now  the  executor 
of  his  last  will,  but  denies  all  other  aver- 
ments of  the  complaint  For  a  farther  de- 
fense it  is  alleged  that  for  more  than  20 
years  prior  to  1908  Henry  O.  Crow  had  been 
in  the  open,  notorious,  exclusive,  and  adverse 
possession  of  the  premises  under  a  claim  of 
right,  when  by  a  good  and  sufflclent  deed  be 
conveyed  to  the  defendant,  as  trustee,  an  nni 
divided  one-third  thereof,  and  it  was  agreed 
that  such  grantor  should  retain  the  rents,  is- 
sues, and  profits  of  the  land  until  October, 
1910,  after  which  the  defendant  was  to  re- 
ceive yearly  the  profits  of  the'  premises :  that 
such  adverse  possession  was  continued  by 
the  defendant  until  October  1,  1914,  when 
the  plaintiff  attempted  to  rent  the  land  to 
his  tenants,  and  she  is  now  pretending  to  be 
in  possession  of  the  premises  pursuant  to  the 
occupancy  by  such  tenants,  who  are  holding 
over  against  his  will  and  consent  For  a  sec- 
ond defense  it  is  alleged  that  in  a  case 
wherein  S.  Marks  &  Co.  were  plaintiffs  and 
H.  O.  Crow  and  E.  J.  Crow  were  defendants. 
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insUtnted  In  the  drcult  court  of  the  state  of 
Oregon  for  such  county  and  appealed  to  the 
Supreme  Court,  It  was  finally  determined 
that  H.  O.  Crow  was  not  in  possession  of  the 
land  as  the  tenant  of  E.  J.  Crow,  as  alleged 
In  the  complaint  herein,  which  conclusion  is 
res  adjudlcata  and  binding  upon  the  parties 
hereto  as  the  successors  in  Interest  of  H.  O. 
Crow  and  E.  3.  Crow.  Marks  &  Co.  v.  Crow, 
14  Or.  383, 13  Pac.  55.  The  reply  denied  the 
allegations  of  new  matter  in  the  answer,  and 
alleged  that  all  the  facts  set  forth  in  the 
first  separate  defense  herein  were  tried  and 
determined  In  a  cause  instituted  in  such  dr- 
.  cult  court,  wherein  H.  G.  Crow,  the  predeces- 
sor in  interest  of  the  defendant  herein,  was 
plaintiff,  and  E.  J.  Crow,  the  predecessor  in 
interest  of  the  plaintiff  herein,  was  defend- 
ant, which  cause  was  finally  determined  In 
the  Supreme  Court,  Crow  y.  Crow,  70  Or. 
534,  139  Pac.  864.  Copies  of  the  pleadings 
and  mandate  In  that  suit  are  set  forth  in  the 
reply  -  herein,  from  which  it  appears  that 
pending  the  trial  H.  G.  Crow  died  testate, 
whereupon  the  defendant  herein,  as  the  exec- 
utor of  tis  last  will,  was  substituted  as 
plaintiff,  and  the  plaintiff  herein,  as  the  ad- 
ministratrix of  the  estate  of  B.  J.  Crow,  de- 
ceased, was  put  in  his  place  as  defendant 
The  reply  further  alleges  that  both  the  plain- 
tiff and  the  defendant  herein  are  bound  by 
the  final  decree  rendered  in  that  suit  This 
action  was  tried  without  the  intervention  of 
a  Jury,  whereupon  the  defendant,  to  support 
the  averment  of  adverse  possess.ion,  under- 
took to  testify  as  to  how  long  he  and  his 
grantor  had  occupied  the  land  under  such 
dalm  of  right,  but,  the  testimony  being  re- 
jected, he  stated  what  facts  he  would  prove 
as  tending  to  establish  the  allegations  of  the 
answer,  but  the  offer  was  rejected  and  ex- 
ceptions taken.  From  the  evidence  received 
findings  of  fact  and  of  law  were  made,  and 
based  thereon  Judgment  was  rendered  against 
the  defendant  individually  for  1283.33,  and 
as  executor  in  the  further  sum  of  $566.67, 
and  he  appeals. 

Albert  Abraham,  of  Roseburg,  for  appel- 
lants. O.  P.  Coshow,  of  Roseburg,  for  re- 
spondent 

MOORB^  J.  (after  stating  the  fact^  as 
above).  [1, 2]  It  is  contended  that  the  decree 
of  this  court  In  Crow  v.  Crow,  supra,  was 
put  upon  the  ground  of  the  great  delay  of 
Henry  6.  Crow  in  asserting  his  right  to  the 
real  property,  which  proci-astlnation  consti- 
tuted laches  and  prevented  the  granting  of 
the  relief  prayed  for,  whereupon  the  suit  was 
dismissed;  that  such  final  determination  was 
not  a  decision  upon  the  merits,  and  hence  er- 
rors were  committed  in  rejecting  the  testi- 
mony offered  to  establish  the  adverse  posses- 
sion. To  entitle  a  party  successfully  to  in- 
voke the  plea  of  res  adjudlcata,  the  decision 
of  a  prior  suit  or  action  between  the  same 
parties  must  have  been  rendered  upon  the 


merits  of  the  controversy.  Van  Fleet's  For- 
mer Ad.  I  30;  Hughes  v.  Walker,  14  Or.  481, 
13  Pac.  450;  Glenn  v.  Savage,  14  Or.  667, 
13  Pac,  442;  O'Hara  v.  Parker,  27  Or.  156, 
39  Pac.  1004;  Prultt  v.  Muldrldc,  39  Or.  353, 
66  Pac.  20;  Burnett  v.  Marrs,  62  Or.  598,  125 
Pac.  838. 

"The  Judgment  Is  up<m  the  merits  when  it 
amounts  to  a  declaration  of  the  law  as  to  the 
respective  rights  and  duties  of  the  parties,  bas- 
ed on  the  ultimate  facts  or  state  of  fac^  dis- 
closed by  the  pleadings,  and  evidence  upon 
which  the  right  of  recovery  depends,  irrespective 
of  formal,  technical,  or  dilatory  objections  or 
contentions."     6  Words  and  Phrases,  4494. 

An  examination  of  the  opinion  announced 
in  Crow  V.  Crow,  supra,  will  show  that  all 
the  testimony  given  at  the  trial  was  carefully 
considered  on  appeal-  in  order  to  determine 
that  Henry  G.  Crow  was  guilty  of  laches 
whereby  his  claim  to  equitable  relief  was  ren- 
dered stale.  That  decision  was  within  the 
issues,  and  predicated  upon  a  review  of  the 
testimony,  thereby  rendering  the  final  conclu- 
sion reached  a  decree  upon  the  merits. 

It  Is  insisted  that  the  question  of  Henry  G. 
Crow's  adverse  possession  of  the  real  prop- 
erty was  not  involved  In  the  former  suit,  and 
for  that  reason  errors  were  committed  In  ex- 
cluding testimony  tending  to  substantiate 
such  defense  in  this  action.  The  complaint 
In  that  suit  alleges  that  without  an  adequate 
consideration  therefor  Henry  G.  Crow  exe- 
cuted a  trust  deed  to  E.  J.  Crow,  who  also 
obtained  a  sheriff's  deed  for  all  the  real 
property  here  Involved  by  consent  of  his 
brother,  Henry  G.  Crow,  who  confessed  a 
decree  of  foreclosure  of  a  mortgage  executed 
by  the  latter  to  prevent  his  then  wife  from 
securing  alimony  in  a  suit  for  divorce,  which 
she  threatened  to  Institute.  The  complaint 
also  sets  forth  sales  and  conveyances  of 
parts  of  such  land  made  by  E.  J.  Crow, 
whereby  he  was  repaid  more  money  than  It  Is 
alleged  he  expended  on  behalf  of  Henry  G. 
Crow.  Referring  to  such  brother,  the  com- 
plaint contains  a  clause  which  reads: 

"That  the  said  plaintiff  has  always  been  la 
the  exclusive  possession  of  all  the  said  premises 
described  in  said  sheriff's  deed  and  described  In 
said  trust  deei,  except  the  said  property  herein 
set  out  as  having  been  sold  under  said  trust 
and  agreement  since  said  sales,  and  now  is  in 
exclusive  possession  and  has  always  received  all 
the  income  and  benefits  of  said  land  and  prem- 
ises, and  is  the  equitable  owner  thereof." 

rs]  The  prayer  of  the  bill  Is  for  an  ac- 
counting and  the  execution  by  the  defendant 
E.  J.  Crow  and  his  wife  of  a  deed  conveying 
to  Henry  G.  Crow  all  the  remaining  land. 
The  material  averments  of  the  complaint 
were  controverted  by  the  answer.  It  will 
thus  be  seen  that  Henry  G.  Crow's  alleged 
adverse  possession  of  the  premises  was  not 
put  in  issue  in  the  former  suit.  That  ques- 
tion not  having  been  involved  in  that  cause, 
does  the  final  decree  rendered  by  this  court 
therelu  preclude  such  defense  In  this  action? 
When  a  Judgment  is  reudiered  upon  the  mer- 
its in  a  former  action,  such  determination 
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operates  as  a  bar  or  estoppel  against  the 
prosecution  or  defense  of  a  subsequent  ac- 
tion, and  Is  a  finality  aa  to  the  clalin  or  de- 
mand sued  upon,  concluding  the  parties  and 
those  in  privity  with  them,  not  only  as  to 
every  matter  that  was  put  forth  to  sustain 
such  claim  or  demand,  but  also  as  to  any  oth- 
er admissible  matter  that  might  have  been 
offered  for  that  purpose.  Cromwell  v.  Coun- 
ty of  Sac,  94  U.  S.  351,  352,  24  h.  Ed.  1»5. 
In  deciding  that  case  Mr.  Justice  Field  ob- 
serves: 

"If  such  defenses  were  not  presented  in  the 
action,  and  established  by  competent  evidence, 
the  subsequent  allegation  of  their  existence  is 
of  no  legal  consequence.  The  ju<lgmeot  is.  as 
conclusive,  so  far  as  future  proceedings  at  law 
arc  concerned,  as  tliough  the  defenses  never  ex- 
isted. The  language,  tberefure,  which  is  so 
often  used,  that  a  judgment  estops  not  only  as 
to  every  ground  of  recovery  or  defense  actually 
presented  in  the  action,  but  also  as  to  every 
ground  which  might  have  been  presented,  is 
strictly  accurate,  when  applied  to  the  demand 
or  claim  in  controversy.  Such  demand  or  claim, 
having  passed  into  judgment,  cannot  again  be 
brought  into  litigation  between  the  parties  in 
proceedings  at  law  upon  any  ground  whatever. 
But  where  the  second  action  between  the  same 
parties  Is  upon  a  different  claim  or  demand,  the 
judgment  in  the  prior  action  operates  as  an  es- 
to|)pel  only  as  to ,  those  matters  in  issue  or 
points  controverted^  upon  the  determination  of 
which  the  finding  or  verdict  was  rendered.  In 
all  cases,  therefore,  where  it  is  sought  to  apply 
the  estoppel  of  a  judgment  rendered  upon  one 
cause  of  action  to  matters  arising  ia  a  suit 
upon  a  different  cause  of  action,  the  inquiry 
must  always  be  as  to  the  point  or  question  ac- 
tually litigated  and  determined  in  the  original 
action,  not  what  might  have  t>een  thus  litigated 
and  determined.  Only  upon  such  matters  is 
the  judgment  conclusive  in  another  action." 

[4]  The  word  "claim"  means  a  demand  of 
something  as  of  right  made  by  one  i)erson 
upon  another  to  perform  or  forbear  doing 
some  act  as  a  matter  of  duty.  Vulcan  Iron 
Works  V.  Edwards,  27  Or.  563,  36  Pac.  22.  39 
Pac.  408.  The  words  "claim"  and  "demand" 
are  thus  treated  as  synonymous,  and,  apply- 
ing that  construction  to  the  phrase  "claim  or 
demand"  as  employed  by  Mr.  Justice  Field 
in  the  case  cited,  such  expression  means  a 
cause  of  suU  or  action  in  which  some  affirma- 
tive  relief  is  asked  of  the  court,  or  some 
facts  alleged  to  show  why  a  Judgment  or  de- 
cree should  not  be  rendered  against  the  par- 
ty relying  thereon. 

"The  'cause  of  action,'  therefore,"  says  a  text- 
writer,  "must  always  consist  of  two  factors: 
(1)  The  plaintiff's  primary  right  and  the  de- 
fendant's corresponding  pnmary  duty,  whatever 
be  the  subject  to  which  they  relate,  person, 
character,  property,  or  contract;  and  (2)  the 
delict,  or  wrongful  act  or  omission  of  the  de- 
fendant, by  which  the  primary  right  and  duty 
have  been  violated.  Every  action,  when  an- 
alyzed, will  be  found  to  contain  these  two  sep- 
arate and  distinct  elements,  and,  in  combination, 
they  constitute  the  'cause  of  action.'  "  Pome- 
roy  s  Remedies  and  Remedial  Rights,  J  519. 

It  will  be  remembered  that  the  complaint 
in  Crow  T.  Crow,  supra,  substantially  alleged 
that  Henry  G.  Crow  was  in  the  exclusive  pos- 
session of  the  land  and  the  equitable  owner 
thertaif,  imd  that  B.  J.  Crow  held  the  legal 


title  to  the  premises  In  trust  for  such  brother, 
but  refused  to  convey  any  part  of  the  real 
property  to  him.  The  cause  of  suit,  therefore, 
was  Henry  G.  Crow's  alleged  primary  right  to 
the  legal  title  to  the  realty  and  E.  J.  Crow's 
alleged  duty  to  transfer  such  title  to  the 
asserted  equitable  owner,  and  the  wrongful 
act  or  omission  of  E.  J.  Crow  to  convey  to 
his  brother  any  part  of  the  land  whereby  the 
primary  right  and  duty  were  violated.  A 
determination  of  the  question  as  to  which 
party  had  the  right  to  hold  the  legal  title 
to  the  land  constituted  the  "cause  of  suit" 
which  was  Involved  In  Crow  v.  Crow,  supra. 
In  this  action  that  Identlcol  question  Is  again 
raised  as  a  preliminary  basis,  however,  for 
deteruilniug  which  party  is  entitled  to  the 
rents.  Issues,  and  profits  that  have  been  ob- 
tained from  the  realty.  If,  Instead  of  bring- 
ing a  suit  to  obtain  a  transfer  of  the  recorded 
title  Henry  G.  Crow  had  In  his  complaint  in 
the  former  suit  averred  facts  showing  that 
adverse  possession  of  the  premises  for  the 
statutory  period  of  limitations  liad  conferred 
upon  him  the  title,  a  different  conclusion 
might  possibly  have  been  reached  by  this 
court.   ■ 

[6]  Had  he  relied  upon  such  title,  it  was 
Incumbent  upon  him  in  the  former  suit  to 
have  alleged  the  facts  constituting  such  right, 
for  having'  an  election  as  to  the  grounds  of 
suit  to  be  pursued,  he  is  estopped  to  con- 
trovert the  final  determination  of  his  cause 
upon  the  merits  when  he  selected  the  wrong 
remedy.  Rogers  v.  Hlgglns,  57  111.  244 ;  Fos- 
ter V.  Illnson,  76  Iowa,  714,  39  N.  W.  682. 

[6]  It  Is  maintained  that  th«  statute  of 
limitations  may  possibly  not  have  run  in 
favor  of  Henry  G.  Crow's  adverse  possession 
of  the  land  when  the  former  suit  was  com- 
menced, but  that,  such  possession  having  been 
continued  by  the  defendant  as  the  executor 
of  his  last  will  and  testament,  an  error  was 
committed  in  excluding  the  testimony  offer- 
ed to  substantiate  such  right  In  a  note  to 
the  case  of  Welner  v.  Stearns,  40  Utah,  185, 
120  Pac.  490,  Ann.  Cas.  1914C,  1175,  1182,  It 
is  said: 

"If  a  claimant  in  the  adverse  possession  of 
land  brings  an  action  involving  the  title  thereto 
which  is  based  on  the  existence  of  a  right  in 
another,  it  is  such  a  recognition  of  that  right  as 
will  arrest  the  running  of  the  statute  of  limita- 
tions in  favor  of  the  occupant  and  against  such 
right." 

The  alleged  adverse  right  of  Henry  O. 
Crow  having  been  thus  arrested  by  the  insti- 
tution of  his  former  suit,  such  claim  could 
not  be  continued,  but  a  new  right  by  ad- 
verse possession  might  have  been  Inaugurated 
after  the  final  determination  of  that  suit. 
But,  however  this  may  be,  ten  additional 
years  not  having  elapsed  from  such  decision 
until  the  commencement  of  this  action,  no  er- 
ror was  committed  In  this  respect. 

[7]  The  answer  in  this  action  having  al- 
leged that  Henry  G.  Crow  obtained  by  ad- 
verse possession  a  title  to  the  real  property. 
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and  prtor  to  the  commencement  of  the  former 
suit  conveyed  an  undivided  one-third  interest 
in  the  land  to  the  defendant  herein,  who 
ui)on  the  death  of  such  testator  during  the 
pendency  of  that  suit  was  substituted  as 
executor  of  his  last  will  and  testament,  it  is 
contended  that  such  substitution  did  not 
make  the  defendant  a  party  in  his  own  right 
so  as  to  conclude  him  by  the  flnal  decree 
rendered  therein,  and  hence  errors  were  com- 
mitted in  rejecting  the  defense  of  adverse 
iwstsession  as  to  such  interest  in  the  premises. 

A  general  Judgment  against  a  party  will 
be  construed  to  aliect  him  only  in  the  capac- 
ity in  which  he  was  sued.  2  Van  Fleet,  For- 
mer Ad.  i  376.  In  United  States  v.  Cali- 
fornia &  Oregon  I^nd  C!o.,  19'2  U.  S.  355,  357, 
24  Sup.  Ct.  2CC,  2U7,  48  L.  Ed.  476,  it  was 
ruled  tliiit  a  decree  rendered  upon  a  bill  in 
e«iuity  to  have  patents  for  land  declared  void 
and  forfeited  under  the  act  of  Congress  of 
March  2,  18.S9  (25  Stat.  850),  and  to  establish 
the  title  of  the  United  States  to  the  land, 
was  a^  bar  to  a  subsequent  bill  brought 
against  the  same  defendants  to  recover  the 
same  land  on  the  ground  that  it  was  except- 
ed from  the  original  grant  as  an  Indian  res- 
ervation. In  answering  counsel's  contention 
that  the  United  States  was  not  estopped  by 
the  decree  in  the  former  case  Mr.  Justice 
Holmes,  speaking  for  a  majority  of  the  court, 
says: 

"On  the  general  principles  of  our  law  it  is 
tolcnibly  plain  that  the  decree  in  the  suit  un- 
der the  fiiregolDK  statute  would  be  a  bar.  The 
parties,  the  subject-matter,  and  the  relief  sougtit 
all  were  the  same.  It  ia  said,  to  be  sure,  that 
the  United  States  now  is  suing  in  a  different 
character  from  that  in  which  it  bmu^cht  the 
former  suit.  There  it  sned  for  itiielf;  here 
it  sues  on  behalf  of  the  Indians.  But  that  is 
not  true  in  any  sense  having  legal  si^ificance. 
It  would  be  true  of  a  suit  by  an  executor  as 
compared  with  a  suit  by  the  same  pemon  on  his 
own  behalf.  Rut  tiiat  is  becnuse  in  theory  nf 
law  the  executor  continues  the  persona  of  the 
testator,  and  therefore  is  a  different  person  from 
the  natural  man  who  fills  the  office." 

In  discussing  this  question  a  text-writer 
remarks: 

"To  raise  an  estoppel  by  Jndgment,  It  is  not 
only  necpwiaiT  that  the  party  snnsht  to  be 
bnnnd  should  have  been  a  party  to  both  actions, 
but  he  must  have  appeared  in  both  in  the  same 
capacity.  Hence  a  party  is  not  bound  by  a 
former  judpment  when  he  sued  or  defended  in 
the  one  aotion  in  his  tndlvidnal  capacity,  and 
in  the  other  in  the  character  of  *  *  *  an 
executor  ♦  •  •  unless  *  •  •  he  was  made 
a  party  to  the  first  action  in  both  capacitips,  or 
the  scope  of  the  litigation  was  such  that  all  his 
rights  or  Interests,  held  in  any  of  his  capaci- 
ties, were  before  the  court  and  involved  in  its 
decision."     23  Cyc.  1243. 

In  the  former  suit  herein  the  interests  of 
the  defendant  individually  were  not  united 
with  bis  interests  as  executor,  nor  were  his 
rights  in  both  capacities  involved  in  the  flnal 
decree. 

An  error  was  committed  in  excluding  the 
defense  of  adverse  possession  to  an  undivid- 
ed one-third  of  the  real  property,  interposed 


by  the  defendant  on  his  own  behalf,  and  by 
reason  thereof  the  Judgment  is  reversed,  and 
the  cause  will  be  remanded  for  a  new  trial 
as  to  the  defendant's  rights  Individually. 

McBRIDB,  0.  J.,  and  McCAMANT  and 
BURNETT,  JJ.,  concur.  BEAN,  J.,  not  Sit- 
ting. 

'°°°°'°°^  (86  Or.  224) 

.  MORRIS  V.  CITY  OF  SHERIDAN.  • 
(Supreme  Court  of  Oregon.     Sept.  25,  1917.) 

1.  Appeai,  and   Ekbob  «=>581(1)— Review— 
Recobd. 

On  appeal  from  a  judgment  for  plaintiff,  de- 
fendant omitted  from  the  abstract  the  court's 
fiuUiugs  of  fact,  stating  that  they  followed  the 
averments  of  plaintiff's  complaint.  Plaintiff  in 
his  brief  admitted  that  fact.  Held  that,  while 
the  iindiugs  should  have  been  made  a  part  of 
the  record  and  the  practice  cannot  be  commend- 
ed, the  appellate  court,  in  view  of  the  explana- 
tion of  the  parties,  will  determine  the  case  oa 
the  theory  that  the  findings  followed  the  aver- 
ments of  the  complaint, 

2.  Appeal  and  Ekbob  «=»931(1)  —  Review — 
Presumptions. 

Where  the  court  below  found  for  plaintiff, 
and  its  finding  on  defendant's  counterclaim  did 
not  appear,^  it  will  be  presumed  that,  if  one 
was  made,  it  was  against  defendant. 

3.  Election    of    Remedies    ig=»7(l)  —  What 
Constitutes. 

Plaintiff,  who  agreed  to  perform  for  a  mu- 
nicipality engineering  services  necessary  to  pav- 
ing of  street  in  consideration  of  payment  of  a 
percentage  of  the  cost,  not  having  received  full 
payment,  sued  the  municipality  in  an  action  ex 
contractu.  The  city  defended  the  action  on  the 
theory  that,  as  the  paving  was  to  be  paid  out 
of  special  funds  raised  by  special  assessment, 
no  action  on  the  contract  would  lie.  Plaintiff, 
concurring  in  the  view,  obtained  a  judgment 
of  nonsuit.  Held,  that  the  city  could  not  there- 
after defeat  an  action  for  damages  for  city's  neg- 
ligence in  collecting  and  disbursing  special  fund, 
on  the  theory  that  plaintiff  had  made  an  election 
of  remedies  to  proceed  on  the  contract  and  could 
not  change  his  theory. 

4.  Municipal    Cobporatiors    «=»864(7)— In- 
DBBTEDNEB8— Limitation. 

Where  an  engineer,  who  performed  services 
in  connection  with  the  paving  of  streets  and  was 
to  receive  a  percentage  of  the  cost,  which  was  to 
be  paid  out  of  special  funds  created  by  a  levy 
of  special  assessments  on  abutting  property, 
sued  the  municipality  for  damages  from  negli- 
gence in  collecting  the  fund,  and  in  making 
payments  to  others  whose  claims  were  subse- 
quent to  those  of  the  engineer,  recovery  cannot 
be  defeated  on  the  ground  that  the  indebtedness 
limitation  fixed  by  the  city's  charter  precluded 
incurring  of  indebtedness  for  the  payment  of  the 
engineer's  services. 
6.  Municipal  Oorpobations  «=3372(2)— Pub- 

IJC    IMPBOVEMENTS— NEULIGENCK. 

Where  a  city  orders  a  local  Improvement  to 
be  paid  for  by  special  assessment,  the  duty  to 
put  the  necessary  machinery  in  motion  to  raise 
the  funds  devolves  upon  the  city,  and  a  fai)<ire 
to  perform  the  duty  creates  a  general  liability, 
giving  rise  to  an  action  ex  deUcto  against  the 
city  for  damages. 

6.  Municipal     Corporations     «=>372(3)  — 
Street   Improvements— Payment. 

Though  the  charter  of  a  municipality,  which 
ordered  paving  to  be  done,  payment  to  De  made 
out  of  a  special  fvind  raised  by  special  assess- 
ment, provided  that  whenever  anv  lot.  sold  to 
collect  the  assessment,  should  bring  less  than 
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the  amoant,  the  common  council  should  supply 
the  deficiency  out  of  the  general  funds,  if  in  its 
opinion  the  improrement  was  necessary,  the 
council  ia  not  required  to  ascertain  whether  the 
paving  was  necessary,  and  where  it  did  not 
appear  that  the  council  had  expressed  an  opin- 
ion on  that  point,  there  ia  no  obligation  on  the 
municipality  to  supply  the  deficiency  out  of  the 
general  funda, 

7.  Municipal  Cobpobations  4s»372(3)— Pub- 
lic  IMPBOVKMENT— Special.  AdsBssuENTS— 
Liability  of  Municipautt. 
Where  a  municipality  directed  the  impgiv- 
Ing  of  streets,  payment  to  be  made  out  of  spe- 
cial assessments  levied   on   adjoining  property, 
the  municipality  is  not  liable,  because  it  sold 
delinqnent  propcrtjr  for  less  than  the  amount  of 
the  assessment  levied,  where  the  property  was 
•old  for  all  it  could  obtain. 
&  Municipal  Cobpobations  «=»9Q2  — Wab- 

BANT8— NaTUBE. 

Warrants  issued  by  a  municipality  for  pay- 
ment out  of  a  particular  fund,  being  nonnegotia- 
ble  promissory  notes,  are,  on  assignment  to  a 
bona  fide  holder,  open  to  all  defenses  available 
against  the  original  party. 

9.  Municipal     Cobpobations     ®=33T2(3)  — 
Wabbants— Payment— Neolioence. 

Plaintiff  contracted  with  a  municipality  to 
render  engineering  services  necessary  in  th^ 
constraction  of  streets.  His  compensation  was 
to  be  paid  from  a  special  fund  raised  by  a  spe- 
cial assessment  on  property  benefited.  War- 
rants delivered  to  plaintiff  were  prior  to  war- 
rants delivered  to  the  contractor  doing  the 
work.  The  contractor  assigned  such  sums  as 
might  become  due  it  to  a  bauk,  and  the  city 
issued  its  warrants  payable  to  the  order  of  the 
bank.  Plaintiff,  having  borrowe<l  funds  from  the 
same  bank,  assigned  to  it  his  warrants.  Held 
that,  as  the  bank  did  not  own  the  warrants 
payable  to  plaintiff,  the  city  was  guilty  of  neg- 
ligence, for  which  it  'must  respond  in  damages, 
wnere  it  paid  in  full  the  contractor's  warrants, 
which  were  subsequent  to  those  of  plaintiff, 
leaving  those  payable  to  plaintiff  largely  un- 
paid. 

10.  MumciFAi,   Cobpobations    «=»905  — Ab- 
sionuxnt  or  Wabbants— Effect. 

The  assignment  of  warrants  issued  by  a  mu- 
nicipality on  a  special  fund,  which  were  non- 
negotiable  instruments,  carries  with  it  a  right 
to  sue. 

Department  1.  Appeal  from  Circuit  Court, 
Yamhill  County ;  H.  H.  Belt,  Judge. 

Action  by  J.  W.  Morris  against  the  City  of 
Sberidan,  a  municipal  corporation.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

J.  W.  Morris  is  attempting  to  recover  mon- 
ey from  the  dty  of  Sheridan  because  of  the 
fftilure  of  the  city  to  pay  the  full  amount  of 
twelve  warrants  which  the  city  issued  on 
account  of  engineering  services  performed  by 
him.  On  February  6,  1913,  the  dty  and  J. 
W.  Morris  entered  into  a  written  contract  by 
the  terms  of  which  Morris  agreed  "to  per- 
form all  engineering  services  necessary  and 
proper  In  connection  •  •  •  with  the  pav- 
ing of  all  streets  ordered  to  be  improved  and 
all  work  upon  these  •  ♦  •  streets  inci- 
dent thereto  as  ordered  by  the  dty  of  Sheri- 
dan during  the  year  1913.  *  *  *<•  The 
defendant  agreed  to  pay  Morris  for  his  serv- 
ices 5  per  cent  of  the  total  cost  of  street 
improvements  ordered  by  the  dty.  During 
the  year  1913,  eight  different  streets  were. 


paved  by  order  of  the  dty,  and  Morris  ren- 
dered services  as  an  engineer  in  the  prosecu- 
tion of  the  work.  The  cost  of  the  paving, 
including  the  amount  agreed  to  be  paid  to 
Morris,  was  charged  against  tlie  abutting 
property  by  the  levy  of  special  assessments. 
On  September  18,  1913,  Morris  executed  a 
writing,  assigning  "to  the  United  States  Na- 
tional Bank  of  Portland,  Or.,  warrants  In 
full  for  the  money  due  or  to  be  due  me, 
amounting  to  ^,700,  more  or  less,  to  be 
drawn  against  my  contract  on  various  street 
improvements  during  the  year  1913."  This 
writing  was  filed  with  the  city,  and  pursuant 
to  the  directions  given  in  the  assignment  the 
defendant  issued  twelve  warrants  to  the 
United  States  National  Bank  of  Portland 
for  all  the  services  performed  by  Morris. 
Morris  had  borrowed  money  from  the  bank, 
and  the  assignment  was  made  for  the  purpose 
of  securing  the  loans. 

A  separate  spedal  fund  was  created  for 
each  street  improved,  and  for  that  reason  a 
warrant  issued  for  services  rendered  by  Mor- 
ris in  a  given  street  was  made  payable  from 
the  special  fund  created  for  such  street  The 
history  of  a  single  warrant  will  illustrate 
each  of  the  remaining  eleven  warrants. 
South  Bridge  street  was  one  of  the  several 
streets  ordered  paved;  when  the  improve- 
ment was  completed  the  dty  issued  a  war- 
rant for  $125.&1,  payable  to  the  order  of  the 
United  States  National  Bank  of  Portland, 
"from  S.  Bridge  St  Imp.  Fund  ♦  ♦  • 
for  acct.  J.  W.  Morris  engineer  services  on 
S.  Bridge  St"  The  twelve  warrants  which 
were  issued  for  services  rendered  by  Morris 
aggregated  $3,626.52.  The  Warren  Construc- 
tion Company  was  the  contractor,  and  as 
such  laid  the  pavement  on  each  of  the  eight 
streets.  On  September  1,  1013,  the  Warren 
Construction  Company  assigned  such  sums 
as  might  become  due  to  it  for  work  to  the 
United  States  National  Bank  of  Portland,  the 
dty  Issued  its  warrants  payable  to  the  or- 
der of  the  bank;  and  these  warrants,  like 
those  issued  for  services  performed  by  Mor- 
ris, were  made  payable  from  a  spedfied  spe- 
cial fimd. 

Some  of  the  property  owners  paid  the  as- 
sessments against  their  property ;  some  own- 
ers made  aitplicatlon  to  pay  their  assess- 
ments in  installments,  as  permitted  by  the 
Bancroft  Bonding  Act  (L.  O.  L.  {{  S24S-3253) ; 
and  the  remaining  owners  allowed  their  as- 
sessments to  become  delinquent  The  .dty 
attempted  to  collect  the  amount  of  delinquent 
assessments  by  selling  the  delinquent  prop- 
erty; but  in  most,  if  not  all,  cases  where 
property  was  sold  the  land  brought  less  than 
the  amount  of  the  special  assessment,  leav- 
ing a  deficit  In  the  special  fund  to  which  the 
assessment  belonged.  All  the  street  improve- 
ment work  was  done  by  the  Warren  Con- 
struction Company  as  contractor  and  by  Mor- 
ris as  the  engineer.  While  the  record  is  not 
direct  and   certain,   we   nevertheless  under- 
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stand  from  the  argui^ient  of  counsel  that  tbe 
city  never  became  Indebted  to  any  one  for 
street  i>aving,  except  for  work  done  by  the 
Warren  Construction  Company  arid  for  serv- 
ices rendered  by  Morris ;  and  hence  tbe  war- 
rants Issued  to  the  bank  represented  all  tbe 
warrant  indebtedness  Incurred  for  street  im- 
provements. The  warrants  which  had  been 
Issued  to  the  bank  for  work  done  by  the  War- 
ren Construction  Company  were  presented 
and  paid  in  full.  The  warrants  which  had 
been  Issued  to  the  bank  for  services  rendered 
by  Morris  were  presented  to  the  city;  but, 
t>ecau8e  of  a  want  of  funds,  none  of  the  war- 
rants were  paid  in  full,  although  part  pay- 
ments, aggregating  $829.62,  were  made  on 
the  principal  of  four  of  the  warrants,  while 
no  payments  at  all  were  made  on  the  remain- 
ing eight  warrants,  leaving  an  unpaid  bal- 
ance on  the  principal  amounting  to  $2,706.90. 

On  April  15,  1816,  Morris  began  an  action 
against  the  city  for  the  recovery  of  the  un- 
paid portion  of  the  amount  earned  by  him. 
Tbe  complaint  in  that  action  recited  tbe 
making  of  the  contract  with  the  city,  the 
street  improvements,  the  total  amount  earned 
by  Morris,  the  sums  paid  by  the  city,  alleged 
that  the  balance  was  due  and  unpaid,  and 
demanded  a  Judgment  for  the  balance.  The 
first  action  was  purely  an  action  ex  contrac- 
tu, and  proceeded  upon  the  theory  that,  since 
the  city  had  agreed  to  pay  for  services  ren- 
dered by  Morris,  he  was  entitled  to  a  Judg- 
ment on  the  contract  for  the  unpaid  balance 
earned  by  him.  The  complaint  did  not  con- 
tain any  averments  concerning  the  issuance 
of  warrants;  nor  did  it  allege  that  tbe  city 
had  agreed  to  create  a  special  fund,  but  it 
was  framed  on  the  theory  that  the  liability 
of  the  city  constituted  a  general  obligation 
which  was  payable  out  of  the  general  fund. 
While  the  record  presented  to  us  in  the  in- 
stant case  is  not  as  clear  as  it  should  be, 
we  understand  from  the  abstract  and  briefs 
here  that  the  city  claimed  in  the  flrst  case 
that  the  action  was  barred  by  the  indebted- 
ness limitation  in  tbe  charter,  and  that  Mor- 
ris acknowledged  the  correctness  of  the  con- 
tention made  by  the  dty  by  voluntarily  mov- 
ing for  a  Judgment  of  nonsuit. 

After  reciting  the  contract  made  with  the 
dty,  the  street  improvements  ordered  by  the 
defendant,'  the  services  rendered  by  Morris, 
and  the  issuance  of  warrants  for  the  services 
rendered  by  him,  the  complaint  alleges  that 
the  parties  agreed: 

"That  tbe  plaintiff  should  look  for  payment 
only  to  tbe  special  fund  to  be  assessed  against 
the  property  liable  for  such  improvements  and 
collected  and  paid  into  the  city  treasury,  or  in 
any  other  lawful  manner  created  by  the  council 
of  the  defendant  city  of  Sheridan  in  accordance 
with  tbe  provisions  of  its  charter,  for  that  pur- 
pose." 

The  plaintiCt  avers  that  he  bad  borrowed 
money  from  the  bank  and  that  the  warrants 
for  services  rendered  by  him  were  issued  to 
the  bank  merely  as  security,  and  that  tbe 
warrants  had  been  assigned  to  him  prior  to 


the  commencement  of  this  action.  The  com- 
plaint charges  the  city  with  negligence  by  al- 
leging that  it  failed  to  collect  or  create  a 
sufficient  fund  to  pay  all  the  warrants,  "al- 
though a  reasonable  time  bad  elapsed  to  en- 
able the  defendant  so  to  do";  that  the  city 
sold  lots  and  parcels  of  land  "for  trifling 
sums  compared  with  the  amounts  assessed 
against  the  same,"  and  for  sums  dispropor- 
tionate to  the  value,  "and  that,  by  reason  of 
said  negligent  and  careless  conduct  on  the 
part  of  tbe  defendant,  tbe  defendant  has 
wholly  exhausted  all  means  provided  by  the 
charter"  for  the  collection  of  special  assess- 
ments for  tbe  creation  of  special  funds;  that 
the  city  has  also  been  guilty  of  negligence  by 
failing  to  supply  tbe  balance  of  the  special 
fund  from  tbe  general  fund;  and  that  the 
city  exhausted  the  special  funds  by  wrong- 
fully paying  the  warrants  which  bad  been  is- 
sued for  the  work  done  by  the  Warren  Con- 
struction Company,  notwithstanding  the  fact 
that  they  were  "subsequent  in  date  and  or- 
der" to  tbe  warrants  issued  for  tbe  services 
rendered  by  Morris. 

The  answer  denies  that  the  dty  was  guilty 
of  negligence,  and  pleads  the  indebtedness 
limitation  fixed  by  the  charter  as  one  of  the 
excuses  for  the  failure  to  pay  the  warrants. 
The  city  seeks  to  avoid  liability  for  paying 
the  Warren  Construction  Company  warrants 
by  alleging  that  all  warrants  bad  been  is- 
sued to  the  bank  and  were  owned  by  it;  that 
the  defendant  "paid  said  warrants  issued  to 
said  United  States  National  Bank  in  such 
order  as  tbe  said  bank  desired  and  wholly 
exhausted  all  special  funds";  and  that  there- 
fore no  damage  could  have  been  done  by  pay- 
ing one  warrant  In  preference  to  anoQier. 
Tbe  answer  pleads  a  counterclaim  arising 
out  of  tbe  claim  that  the  city  was  damaged 
in  the  sum  of  $4,000  on  account  of  a  failure 
of  Morris  to  perform  his  full  duty  as  an  en- 
gineer; and,  finally,  the  defendant  attempts 
to  estop  the  plaintiff  from  prosecuting  this 
action  by  alleging  that  the  commencement  of 
tbe  flrst  action  operated  as  an  election  of 
remedies,  and  precluded  Morris  from  main- 
taining this  second  action. 

The  reply  alleges  that  the  Warren  Con- 
struction Company  had  borrowed  money 
from  the  United  States  National  Bank,  and 
in  order  to  secure  the  loans  had  caused  the 
warrants  for  moneys  earned  by  the  company 
to  be  Issued  to  the  bank;  that  the  city  knew 
that  the  warrants  were  issued  as  security 
for  loans ;  that  by  reason  of  information  ap- 
pearing on  the  face  of  the  warrants  the  city 
knew  what  warrants  were  held  as  security 
for  loans  to  Morris,  as  well  as  what  war- 
rants were  held  to  secure  loans  to  the  War- 
ren Construction  Company;  and  that  an  of- 
ficer of  the  company  presented  the  Warren 
Construction  Company  warrants  In  behalf  oj 
the  company,  and  the  city,  knowing  that 
such  person  was  such  oflicer  and  was  pre- 
senting the  warrants  for  the  company,  paid 
the    warrants    and    exhausted    tbe    spedal 
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funds,  aUhongh  the  city  knew  that  the  Mor- 
ris warrants  were  prior  In  date  and  were 
still  outstanding  and  unpaid. 

The  cause  was  tried  without  a  jury,  and 
couies  to  this  court  on  an  appeal  from  a 
judgment  for  the  plalntilF. 

W.  O.  Sims,  of  Sheridan,  and  William 
Trlndle,  of  Salem  (Walter  C.  Wlnslow,  of 
Salem,  on  the  brief),  tor  ai)pellant  Frank 
S.  Grant,  of  Portland  (R.  A.  Imlay  and  R.  W. 
Montague,  both  of  Portland,  on  the  brief), 
for  respondent. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  The  findings  made  by  the  trial 
judge  do  not  appear  in  the  record.  However, 
the  abstract  informs  us  that  the  findings  are 
omitted — 

"for  the  reason  that  they  follow  almost  ver- 
batim the  allegations  of  plaintiff's  complaint  and 
for  the  purposes  of  this  appeal  reference  can  be 
bad  to  the  complaint  for  matters  concerning  the 
said  findings." 

The  resiwndent  states  In  his  brief  that: 
"The  trial  court  found  in  favor  of  the  respond- 
ent and  against  the  api>ellant  on  all  the  material 
issues.  Its  findings  are  embodied  in  formnl  find- 
ings of  fact,  which  substantially  follow  the  al- 
legations of  the  complaint,  and  for  that  reason 
are  omitted  from  the  appellant's  abstract." 

The  findings  should  hare  been  made  a 
part  of  the  record;  and  yet,  while  we  dis- 
claim any  intention  of  approving  the  practice 
followed  in  the  Instant  case,  we  shall  pro- 
ceed to  examine  the  questions  presented  by 
the  litigants.  Our  inquiry  will  be  made, 
however,  in  the  light  of  the  explanation  of 
the  parties  that  the  findings  follow  the  alle- 
gations of  the  complaint 

The  complaint  charges  that  the  dty  was 
negligent  because:  (1)  It  did  not  use  reason- 
able diligence  in  supplying  special  funds  for 
the  payment  of  the  warrants;  and  (2)  such 
moneys  as  were  in  the  special  funds  were 
wrongfully  applied  in  payment  of  the  War- 
ren Construction  Company  warranty  The 
defendant  denies  the  accusation  of  negli- 
gence and  claims  that:  (1)  It  was  damaged 
because  Morris  failed  to  perform  his  duty  as 
engineer;  (2)  the  commeucement  of -the  first 
action  operated  as  an  election  of  remedies, 
and  forever  precluded  Morris  from  availing 
himself  of  any  other  remedy;  (3)  the  in- 
debtedness limitation  prescribed  by  the  char- 
ter bars  the  prosecution  of  the  action;  and 
(4)  since  the  bank  held  all  the  warrants,  no 
injury  could  have  resulted  by  paying  one 
warrant  in  preference  to  another. 

[2]  But  little  notice  need  be  given  to  the 
counterclaim  pleaded  by  the  city.  If  the 
trial  court  made  a  finding  concerning  the 
counterclaim  the  finding  I  was  presumably 
against  the  city.  If,  however,  no  finding  was 
made  about  the  counterclaim,  then  it  is  suf- 
ficient to  say  that  the  record  shows  that 
Morris  performed  his  full  duty  as  engineer, 
and  there  is  no  evidence  to  justify  the  city's 
claim  for  damages. 

[S]  The  contention  that  the  commencement 


of  the  first  action  was  an  election  of  rem- 
edies, and  that  therefore  the  plaintitf  is  es- 
topped from  prosecuting  the  instant  action, 
cannot  be  sustained.  The  city  defended  the 
first  action  by  arguing  that  Morris  was  not 
entitled  to  the  remedy  at  all.  Apparently 
Morris  concurred  in  the  view  taken  by  the 
city  and  obtained  a  judgment  of  nousuit; 
and  therefore  the  city  cannot  now  well  claim 
that  its  position  was  erroneous.  Reh  field  v. 
Winters,  62  Or.  209,  306,  125  Pac  2«).  The 
first  action  was  fruitless,  because  of  the  con- 
tention of  the  city  that  the  remedy  selected 
by  Morris  was  not  available  to  him.  If  Mor- 
ris attempted  to  make  use  of  only  a  fancied 
remedy,  then  that  barren  attempt  does  not 
preclude  him  from  afterwards  pursuing  a 
remedy  to  which  he  is  actually  entitled. 
Zimmerman  v.  Robinson  &  Co.,  128  Iowa,  72, 
102  N.  W.  814,  6  Ann.  Cas.  960;  PoweU  v. 
D.  S.  &  G.  R.  R.  Co.,  16  Or.  43,  Id  Pac  863. 
8  Am.  St.  Rep.  261. 

[4]  The  indebtedness  limitation  fixed  by 
the  charter  cannot,  of  itself  and  standing 
alone,  defeat  a  recovery  in  this  action,  if  the 
services  rendered  by  Morris  were  to  be  paid 
for  with  moneys  from  special  funds  created 
by  the  levy  of  special  assessments  on  abut- 
ting proi)erty.  The  ruling  in  Little  v.  Port- 
land, 26  Or.  235,  246,  37  Pac.  911,  te  decisive 
here.  Presumably  the  trial  court  followed 
the  allegations  in  the  complaint,  and  fonnd 
that  the  parties  agreed  that  Morris  should 
look  only  to  special  funds  to  be  created  by 
assessing  the  cost  to  abutting  property. 
Moreover,  every  act  done  by  the  defendant 
harmonizes'  with  the  claim  made  by  Morris. 
The  city  included  the  cost  of  Morris'  serv- 
ices in  the  amount  which  was  assessed 
against  the  abutting  property  as  the  cost  of 
the  improvement;  the  city  created  a  special 
fund  for  every  street  improvement,  and  each 
warrant  which  the  city  drew  for  Morris' 
services  was  drawn  on  a  special  fund.  YTbea 
Morris  contracted  with  the  dty,  and  at  all 
times  since,  the  indebtedness  of  the  dty  ex- 
ceeded the  limitation  fixed  By  the  dmncr; 
unil  hence  the  city  contends,  and  Morris  con- 
cedes, that  the  contract  was  unlawful  If  it 
contemplated  payment  out  of  the  general 
fund.  Payment  out  of  the  general  fund  was 
unlawful,  while  iwyment  out  of  the  special 
fund  was  lawful.  In  view  of  all  the  evidence, 
the  city  cannot  well  claim  that  it  contracted 
to  do  an  unlawful  rather  than  a  lawful  act. 

[6]  The  charter  invests  Sheridan  with  the 
power  of  ordering  a  local  improvement,  and 
affords  the  means  for  raising  funds  to  pay 
for  the  improvement  by  absessing  the  cost 
to  the  adjoining  lots.  When  the  city  orders 
a  local  Improvement,  the  duty  devolves  upon 
it  to  put  the  necessary  machinery  in  motion 
to  raise  the  funds  to  pay  for  it  by  assessment 
upon  the  property  benefited;  and  a  failure 
to  perform  this,  duty  creates,  a  general  lia- 
bility, and  gives  rise  to  a  right  of  action  ex 
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delicto  against  the  municipality  for  damages. 
Commercial  National  Bank  y.  Portland,  24 
Or.  188,  33  Pac.  532,  41  Am.  St.  Rep.  854; 
IiitUe  V.  Portland,  26  Or.  235,  37  Pac.  Oil; 
Jones  T.  l»ortland,  35  Or.  513,  58  Pac.  657; 
OXei!  V.  Portland,  59  Or.  84,  113  Pac.  655; 
Deunls  v.  WU  lamina,  SO  Or.  486,  157  Pac.  709. 
The  record  conclusively  shows  that  the  city 
exercised  nil  Its  chartered  powers  for  the 
creation  of  appropriate  special  funds.  As- 
sessuients  were  levied;  some  property  owners 
paid  their  assessments:  some  owners  availed 
tlieuisi'lves  of  the  privilege  of  paying  in  iu- 
sliilliiK-nts,  ns  permitted  by  the  Bancroft 
Bonding  Aft,  and  the  city  then  exercised  its 
rlKlit  and  sold  bonds  etjunl  In  amount  to  the 
as-sessmeiits  brought  v>'ithln  the  I^ancroft 
Bondiiii;  Act,  and  thus  raised  funds  equal  in 
amount  to  Uie  assessmi'iits  brought  within 
the  protedlon  of  the  Hniicroft  Bonding  Act; 
and  a.sM>ssmeuts  which  became  delinquent 
were  reductnl  to  money  by  seliing  the  de- 
linquent proijcrty  for.as  much  as  the  property 
was  worth. 

16]  The  plaintiff  argues,  however,  that  sec- 
tion 86  of  the  charter  makes  it  the  duty  of  t)ie 
city  to  supply  the  defldt  in  a  special  fund 
by  taking  the  money  out  of  the  general  fund. 
Section  86,  so  far  as  it  is  material  here,  reads 
thus: 

"Whenever  any  lot  or  part  thereof  sold  under 
the  provisions  of  this  charter  slinll  bring  leas 
than  the  assessment  thereon,  the  common  coun- 
cil shall  supply  the  deficieocy  out  of  the  gen- 
eral fund,  if  in  the  o)iinion  of  the  council  such 
improvement  la  necessary." 

li  is  not  necessary  to  determine  whether 
section  86  contemplates  that  the  council  can 
transfer  moneys  from  the  general  fund  to  a 
special  fund  when  the  indebtedness  exceeds 
tbe  limit  fixed  by  the  charter;  nor  need  we 
ascertain  whether  the  words  "shall  supply 
the  deQciency"  mean  "may  supply  the  de- 
ficiency." But  it  is  sufficient  to  say  that  the 
charter  does  not  compel  the  council  to  as- 
certain whether  the  paving  was  necessary; 
and,  since  the  council  has  not  expressed  the 
opinion  that  the  paring  was  necessary,  it 
follows  that,  even  though  it  be  assumed  tliat 
the  charter  permits  it,  there  Is  no  obligation 
to  supply  the  deficiency  out  of  the  general 
fand. 

[7]  The  deficits  In  the  special  funds  re- 
sulted from  the  sale  of  delinquent  property 
for  less  than  the  amount  of  the  assessments 
charged  against  such  property.  The  con- 
tention made  by  the  plaintiff  that  the  dty  is 
liable  because  it  sold  delinquent  property  for 
less  than  the  amount  Of  the  assessment  levied 
apon  such  property  cannot  be  sustained.  In 
every  instance  the  property  was  sold  for  as 
much  as  it  was  worth;  the  city  obtained  all 
that  it  could  obtain  for  the  property,  and 
therefore  it  is  not  liable.  Crelghton  v.  To- 
ledo, 18  Ohio  St.  447;  New  Albany  v.  Sweeney, 
13  Ind.  245;  28  Cyc.  1060. 

The  city  employed  every  means  afforded 


to  it  by  Its  charter  to  raise  the  spedal  funds 
contemplated  by  the  parties;  It  left  nothing 
undone;  and,  indeed,  in  the  language  used 
by  the  plaintiff  in  his  initial  pleading: 

"The  defendant,  has  wholly  exhausted  all 
means  provided  by  the  charter  of  said  defend- 
ant city  of  Sheridan  for  the  collection  of  said 
special  OKsegBments  against  the  abutting  prop- 
erty for  the  creation  of  said  special  fund." 

Neither,  the  charter  nor  any  ordinance  pro- 
hibited the  municipality  from  selling  de- 
linquent property  for  less  than  the  amount 
of  an  assessment.  The  defendant  was  not 
negligent  in  the  creation  of  the  special  funds. 

(S,  t]  If  the  city  is  liable  at  all  it  is  only 
because  it  exhausted  all  the  special  funds 
by  paying  the  Warren  Construction  Com- 
pany warrants.  The  warrants  issued  by  the 
city  are  nounegotlable  promissory  notes  and 
even  in  the  hands  of  bona  fide  holders  are 
open  to  all  defenses  available  against  the 
original  party.  The  warrants  were  assign- 
able, subject  to  any  defense  existing  in  fa- 
vor of  the  municipality  against  the  original 
holder  at  the  time  of  the  assignment  Gold- 
smith V.  Baker  City,  31  Or.  249,  252,  49  Pac, 
97:i;  Frankl  v.  Bailey,  31  Or.  285,  291,  50 
Pac.  186 ;  Clntskanle  State  Bank  v.  Rainier, 
72  Or.  24.3,  246,  143  Pac.  909;  Morrison  v. 
Anstiu  State  Bank,  213  111.  472,  72  N.  E. 
1109,  104  Am.  St  Rep.  233;  11  Cyc.  638; 
1  Daniel  on  Neg.  Inst.  (6th  Ed.)  {  427;  S 
McQuiUIn  on  Mun.  Corp.  J  2256.  If,  there- 
fore, the  United  States  National  Bank  owned 
all  the  warrants  which  had  been  Issued  for 
the  street  improvements,  and  if  those  war- 
rants could  only  have  been  paid  with  mon- 
eys In  the  special  funds,  no  injury  would 
have  been  caused  if  the  bank  presented  and 
received  payment  on  warrant  No.  20,  even 
though  such  payment  exhausted  the  fund 
and  rendered  the  dty  unable  to  pay  warrant 
No.  1.  If,  however,  Morris  owned  the  war- 
rants which  had  beoi  issued  for  his  serv- 
ices, and  if  the  Warren  Construction  Cbm- 
pany  owned  the  warrants  which  had  been 
issued  for  the  work  performed  by  it,  and 
the  city  had  notice  of  such  ownership,  then 
the  municipality  was  bound  to  pay  the  war- 
rants in  the  order  of  their  priority.  The 
warrants  which  had  been  issued  for  the  work 
done  by  the  Warren  Construction  Company 
were  presented  to  the  city  by  the  treasurer 
of  the  Warren  Construction  Company,  to 
whom  the  city  paid  the  full  amount  of  the 
warrants.  The  complaint  contains  an  allega- 
tion that  the  city  "negligently  paid  warrants 
subsequent  in  date  and  order  to  the  afore- 
said warrants  of  the  plaintiff,  well  knowing 
that  said  warrants  so  paid  ahead  of  the  war- 
rants of  the  plaintiff  were  the  property  of 
persons  other  than  the  plaintiff,"  and  it  is 
to  be  presumed  that  the  court  made  a  finding 
in  accordance  with  the  allegations  of  the 
complaint  as  stated  by  the  parties.  There 
was  evidence  to  support  such  a  finding,  and 
hence  it  will  not  be  necessary  to  make  fur- 
ther Inquiry  Into  the  question  of  fact    By 
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paying  the  Warren  Construction  Company 
warrants  the  city  exhausted  every  one  of  the 
eight  special  funds,  with  the  result  that  the 
company  received  payment  on  all  Its  warrants, 
while  Morris  only  received  part  payment  for 
work  done  on  four  streets,  and  no  payment 
at  all  for  work  done  on  the  remaining  four 
streets.  It  Is  true  that  neither  the  charter 
nor  any  ordinance  directs  the  order  In  which 
the  warrants  shall  be  paid;  but  it  is  also  true 
that  the  absence  of  legislation  did  not  au- 
thorize the  city  to  pay  the  Warren  Construc- 
tion Company  warrants,  which  were  subse- 
quent In  order,  to  the  Injury  of  Morris,  who 
held  warrants  which  were  prior  in  order  to 
those  paid.  By  paying  the  Warren  Construc- 
tion Company  warrants  ahead  of  the  Morris 
warrants,  the  city  was  guilty  of  negligence, 
and  It  Is  liable  to  Morris  for  the  loss  sus- 
tained by  him.  Northampton  First  Nat  Bk. 
V.  Arthur,  10  Colo.  App.  283,  50  Pac.  738; 
Id.,  12  Colo.  App.  90,  64  Pac.  1107 ;  North- 
western Lumber  Co.  v.  Aberdeen,  22  Wash. 
404,  60  Pac.  1115;  La  France  Fire-Engine 
Co.  V.  Davis,  9  Wash.  600,  38  Pac.  154 ;  Red 
River  Nat.  Bk.  v.  Fargo,  14  N.  D.  88,  103 
N.  W.  890;  28  Cyc.  1572;  6  McQulllln  on 
Mun.  Corp.  $  2254.  We  do  not  undertake  to 
say  whether  a  court  of  equity  could  have 
prorated  the  special  funds  among  the  out- 
standing warrants  before  any  payments  were 
made.  We  merely  hold  that  the  act  of  the 
dty  injured  Morris,  and  the  dty  must  re- 
spond In  damages. 

[10]  The  assignment  of  the  warrants  cap- 
ried  the  right  to  prosecute  this  action.  Ram- 
sey V.  Johnson,  8  Wyo.  476,  58  Pac.  755,  80 
Am.  SL  Rep.  048;  2  A.  4  B.  Ency.  X«w  (2d 
Ed.)  10S4;  2  R.  C.  L.  p.  633.  And  see  Little 
v.  Portland,  26  Or.  235,  37  Pac.  Oil. 

Other  questions  are  discussed  in  the  briefs, 
but  It  Is  sufficient  to  say  that  we  have  ex- 
amined them  and  conclude  that  the  judg- 
ment should  be  affirmed;  and  It  to  so  or- 
dered. 

HcBRIDE,  C.  J.,  and  BEAN  and  BENSON, 
33^  concur. 

(se  Or.  uo) 

PENNINGS  T.  GIBONI.  • 
(Supreme  CJourt  of  Oregon.     Sept  25,  1917.) 

1.  PlEAOINO  ®=>177— RBPI.T— Inoonsistenot 
WITH  Complaint. 

Where  plaintiff  declared  on  debts  assigned, 
and  defendant  denied  the  assignment  or  notice 
thereof  and  pleaded  payment  to  the  assignor, 
plaintiff's  reply  that  defendant's  plea  of  settle- 
ment ought  not  to  prevail  because  the  settle- 
ment was  based  on  a  parol  agreement  on  his 
part  which  he  failed  to  perform  was  not  incon- 
sistent with  the  complaint. 

2.  COMFBOMISE  AND  SETTLEMia«T  «=>20(1) — 
PERrOBMANCE  OF  CoNTBACT  —  DEPENDENT 
(JOVENANTS. 

Where  in  an  action  on  debts  assigned  defend- 
ant pleaded  settlement  by  a  written  contract 
plaintiff's  reply,  if  established,  that  as  a  con- 
dition for  the  settlement  which  defendant  plead- 


ed, defendant  had  orally  agreed  to  perform  cer- 
tain acts  which  he  had  failed  to  do,  was  a  good 
defense. 

3.  Witnesses  <8=>271(1)— Ckoss-Bxauinatioii 

—SU  EJECT- MaTTEB. 

In  action  on  debts  assigned,  where  defend- 
ant pleaded  settlement  by  a  writing,  he  was 
properly  denied  the  privilege  of  cross-examin- 
ing a  witness  testifying  for  plaintiff  on  her 
direct  case,  in  regard  to  the  writing,  since  the 
alleged  settlement  was  a  part  of  the  affirmative 
defense. 

4.  Bills  and  .Notes  «3»31&— Rioet  or  As- 
signee—Defenses. 

An .  assignee's  action  on  a  nonnegotiable  note 
is  subject  to  such  defenses  only  as  were  in  ex- 
istence when  defendant  received  notice  of  ttte 
assignment 

6.  Appeal  and  Ebbob  «=»701(2)— Scops  of 
Review— Sufficiency  of  Recobd. 
An  assignment  of  error  to  the  refusal  of  an 
instruction  based  upon  a  judgment  roll  cannot 
be  considered  in  the  absence  of  the  judement 
roll  from  the  record  or  of  identification  of  such 
roll  in  a  certificate  of  the  trial  judge  or  by  the 
official  stenographer. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  J.  P.  Kavanaugh,  Judge. 

Action  by  Mary  M.  Pennings  against  Peter 
Glbonl.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

This  Is  an  action  for  the  recovery  of  mon- 
ey. The  complaint  sets  out  two  causes  of 
action:  (1)  A  nonnegotiable  note  for  $400; 
and  (2)  a  debt  of  $100.  It  Is  alleged  that 
both  of  these  obligations  were  originally  the 
property  of  A.  J.  Pennings,  who  on  January 
2,  1913,  assigned  them  to  plaintiff;  that  on 
February  16, 1913,  plaintiff  notified  defendant 
of  the  assignment  to  her,  and  demanded  pay- 
ment which  was  refused.  After  admitting 
the  execution  of  the  note  and  the  receipt  of 
the  $100  as  a  deposit,  the  answer  sets  up 
four  affirmative  defenses  consisting  of:  (1) 
Payment;  (2  and  3)  an  account  stated  with 
A.  J.  Pennings,  the  husband  of  plaintiff, 
whereby  it  was  agreed  that  defendant  should 
apply  the  $500  to  the  settlement  of  certain 
debts  due  from  Pennings  to  the  defendant, 
and  to  the  Portland  Sash  &  Door  Company,  a 
corporation,  of  which  defendant  was  presi- 
dent; and  (4)  a  counterclaim  for  goods, 
wares,  and  merchandise  owing  from  plaintiff. 
The  date  of  the  alleged  payment  and  ac- 
count stated  Is  fixed  by  the  answer  as  Mardi 
20,  1913.  The  reply  denies  the  allegations 
of  the  affirmative  defenses,  and  In  turn  sets 
up  an  affirmative  defense  to  the  second  and 
third  further  and  separate  answers.  This 
defense,  after  a  recital  of  some  matters  by 
way  of  Inducement,  continues  as  follows: 
"The  defendant,  Peter  Giboni,  made  a  certain 

Sroposition  and  proposal  to  I.  E.  Penwell,  A. 
.  Pennings,  and  N.  R.  Alber  whereby  he  of- 
fered and  proposed  to  organize  and  incorporate 
a  new  company,  and  to  execute  to  said  new 
company  a  lease  upon  the  old  premises  whereon 
was  situated  the  building  and  plant  of  the 
bankrupt  Portland  Door  &  Mill  Company,  so 
that  the  same  would  pass  to  said  new  corpora- 
tion, and  also  to  furnish  certain  machinery  to 
said  new  corporation,  and  to  allow  as  a  credit 
on  the  purchase  price  thereof  certain  payments 
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heretofore  made  by  the  defunct  and  bankrupt 
Portland  Door  &  Mill  Company,  and  to  give  to 
■aid  I.  E.  Penwell,  A.  J.  Penning,  and  N.  R. 
Alber  stock  in  said  new  corporation,  providing 
that  said  I.  E.  Penwell,  A.  J.  Pennings,  and  N. 
R.  Alber  would  agree  to  pay  said  defendant, 
Peter  Giboni,  certain  interest  upon  sums  of 
money  advanced  by  him  to  the  bankrupt  Port- 
land Door  &  Mill  C!ompany,  and  would  assume 
and  agree  to  pay  certain  other  obligations  upon 
which  they  were  not  liable,  and  thereupon,  and 
then  and  there,  taid  A.  J.  Pennings,  I.  E.  Pen- 
well,  and  N.  R.  Alber,  relying  upon  the  promises 
of  the  defendant,  Peter  Giboni,  to  incorporate  a 
new  company  with  said  A.  J.  Pennings,  I.  B. 
Penwell,  and  N.  R.  Alber  as  stockholders  there- 
of, and  to  execute  and  deliver  to  said  new  com- 
ry  a  lease  to  the  premises  formerly  occupied 
said  bankrupt  Portland  Door  &  Mill  Cora- 
pany,  and  to  turn  over  to  said  new  company  the 
building,  fixtures,  and  machinery  .formerly  used 
by  said  bankrupt  Portland  Door  &  Mill  Com- 
pany, signed,  executed,  and  delivered  to  the  de- 
fendant, Peter  Giboni,  a  certain  instrument  in 
writing,  purporting  to  be  a  release  of  the  defend- 
ant, Peter  Giboni,  from  an  indebtedness  of 
$500  purporting  to  be  owing  by  said  Peter  Gi- 
boni to  said  A.  J.  Pennings,  and  purporting  also 
to  be  an  acknowledgment  by  said  I.  B.  Pen- 
well,  A.  J.  Pennings,  and  ^.  R.  Alber  of  cer- 
tain indebtedness,  a  copy  of  which  said  instru- 
ment is  hereinafter  set  forth,  marked  tixhibit 
A,  and  made  a  part  of  this  reply. 

♦That  after  said  1.  E.  Penwell,  A.  J.  Pen- 
nings, and  N.  R.  Alber  had  signed  and  delivered 
to  the  defendant,  Peter  Giboni,  said  instrument 
in  wrHing,  the  defendant,  Peter  Giboni,  failed 
and  refused  to  incorporate  said  new  company, 
or  turn  over  thereto  the  fixtures  and  leasehold 
to  said  real  estate,  or  to  do  or  perform  any  oth- 
er thing  to  bring  about  the  establishment  and 
incorporation  of  said  new  business,  which  was 
the  sole  purpose  and  consideration  for  and  upon 
which  said  I.  E.  Penwell,  A.  J.  Pennings,  and 
N.  R.  Alber  signed  and  delivered  said  instru- 
ment in  writing;  that  upon  the  failure  of  said 
defendant,  Peter  Giboni,  to  do  and  perform  the 
acts  and  things  which  he  had  contracted  and 
agreed  to  perform,  in  consideration  of  the  ex- 
ecution and  delivery  of  said  instrument  in  writ- 
ing, said  I.  K.  Penwell,  A.  J.  Pennings,  and 
N.  R.  Alber  demanded  that  said  defendant,  Peter 
Giboni,  return  and  deliver  back  to  them  said 
instrument  in  writing,  but  that  the  said  de- 
fendant. Peter  Giboni,  failed  and  refused  so 
to  do,  and  has  wrongfully  and  unlawfully,  and 
without  any  authority  so  to  do  whatever,  with- 
held and  still  withholds  said  agreement. 

"That  the  above  and  foregoing  transaction  is 
the  same  transaction  referred  to  in  paragraph 
numbered  IX  of  the  defendant's  second  further 
and  separate  answer  and  defense  to  the  plain- 
ttffa  amended  complaint." 

Exhibit  A  referred  to  above  Is  as  follows: 

"Portland,  Oregon,  March  20,  1918. 
"Agreement  between  A.  J.  Pennings,  I.  E. 
Penwell  and  N.  R.  Alber  to  have  P.  Giboni 
apply  the  amount  of  five  hundred  dollars  ($500.- 
00)  deposited  with  him  by  A.  J.  Pennings  as 
follows  to  pay  interest  as  security  and  rent  to 
th«  amount  of  four  hundred  seventy-six  dol- 
lars and  forty-one  cents  ($476.41),  leaving  a 
balance  of  twenty-three  dollars  and  fifty  cents 
($23.50).  this,  with  the  balance  of  four  hundred 
eleven  dollars  and  forty-one  cents  ($411.41)  for 
merchandise  received  by  the  Portland  Sash  & 
Door  Companv,  to  be  applied  to  pay  the  amount 
of  eight  hundred  thirty-two  dollars  ($8.'}2.00) 
we  owe  the  Portland  Sash  &  Door  Company, 
leaving  a  balance  of  three  hundred  ninety-seven 
dollars  ($-397.00),  the  undersigned  agree  to  pay 
the  Portland  Snsh  ft  Door  Company,  and  we 
hold  ourselves  responsible  and  af^ree  to  secure 
Uie  above  amount*  with  the  security  now  de- 
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posited  with  P.  Giboni,  mortgages,  real  estate, 
contract,  and  agreements. 

"[Signed]    I.  E.  PenweB. 
"A.  J.  Pennings. 
"N.  B.  Alber. 
"Witnesses: 

"J.  A.  Dunbar. 
"E.  A.  Cobleigh." 

A  trial  being  had,  there  was  a  verdict  and 
Judgment  for  plaintiff,  from  which  defendant 
appeals. 

Arthur  H.  Lewis,  of  Portland  (Lewis  & 
Lewis,  of  Portland,  on  the  brief),  for  appel- 
lant, H.  L.  Raffety,  of  Portland  (Raffety  & 
Veatch,  of  Portland,  on  the  brief),  for  re- 
spondent. 

BENSON,  J.  (after  stating  the  facts  as 
above).  There  is  a  large  number  of  assign- 
ments of  error,  but  the  greater  number  of 
them  involves  but  one  question,  which  may  be 
fairly  stated  thus:  Does  plaintiff's  atfirma- 
tive  defense,  as  set  out  in  the  reply,  involve 
admissions  which  defeat  the  causes  of  action 
as  set  out  in  the  complaint?  Defendant  urg- 
es that  the  allegations  in  the  reply  are  preg- 
nant with  admissions  that  the  choses  in  ac- 
tion upon  which  the  complaint  is  based 
were  either  not  assigned  to  the  plaintiff  prior 
to  the  alleged  settlement  of  March  20th,  or 
that'  she  had  constituted  A.  J,  Pennings  her 
agent  for  the  purposes  of  such  settlement, 
and  that  in  either  event  she  has  pleaded  her- 
self  out  of  court  We  cannot  agree  with 
this  interpretation  of  the  pleadings,  which 
should  always  be  read  together  and  as  a 
whole.    In  effect  the  plaintiff  says: 

"These  debts  were  assigned  to  me  on  January 
2.  1913,  and  on  February  15.  1913,  I  notified 
the  defendant  of  my  ownersliip  and  demanded 
payment." 

The  defendant  answers: 

"I  deny  the  assignment,  and  deny  any  notice 
thereof.  I  paid  these  claims  to  plaintiff's  hus- 
band, A.  J.  Pennings,  on  March  20,  1913.  At 
that  time  we  had  a  settlement  of  our  accounts, 
as  a  result  of  which  A.  J.  Pennings  admitted 
that  he  was  indebted  to  me  in  certain  sums 
sufficient  to  absorb  the  $500  in  controversy,  and 
authorized  me  to  apply  the  money  in  my  pos- 
session to  the  payment  of  such  debts  which  I 
did," 

The  clear  effect  of  plaintUTs  reply,  read  in 
the  light  of  the  complaint,  Is: 

"It  is  true  that  the  'claims  sued  upon  were 
assigned  to  me  before  March  20th,  and  that  I 
notified  the  defendant  thereof;  but,  if  the  jury 
should  happen  to  discredit  my  evidence  upon 
that  issue,  nevertheless  defendant's  plea  of  set- 
tlement ought  not  to  prevail,  because  the  instru- 
ment upon  which  he  relics  to  support  that  de- 
fense was  based  upon  a  ^arol  agreement  upon 
bis  part  to  perform  certain  acts  which  he  has 
failed  to  perform,  and  A,  J.  Pennings  has  re- 
scinded the  contract." 

[1]  These  allegations  are  not  inconsistent 
with  the  complaint,  and  do  not  contain  the 
admissions  for  which  defendant  contends. 
If  it  were  otherwise,  and  by  fair  implication 
such  admissions  could  be  read  into  the  reply, 
the  result  must  be  the  same,  for  it  is  far 
from  clear  that  any  such  inference  was  in- 
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tended  by  the  pleader.  In  Soule  ▼.  Weather- 
by,  39  Utah,  580,  118  Pac.  833,  Ann.  Cas. 
1913 B,  75,  the  court  says: 

"As  a  matter  of  evidence,  an  inference  may 
have  but  sliebt  force  or  effect  It  may  only 
be  more  or  less  trarsuasive  and  entirely  incon- 
clusive, and  still  it  may  be  considered,  since  it 
is  evidentiary  merely.  In  pleadings,  however, 
the  inference,  to  be  availin)?,  must  stand  as  and 
for  an  ultimate  fact,  and  therefore  must  be  clear 
and  certain." 

Defendant  further  Insists  that  the  affirma- 
tive matter  in  the  rei)ly  discloses  that  the 
causes  of  action  declared  upon  In  the  com- 
plaint have  been  discharged  by  a  subsequent 
and  independent  contract,  and  that,  if  plain- 
tilT  has  any  remedy,  It  lies  in  an  action  for 
the  breach  of  the  later  agreement.  This 
agreement  is  based  upon  the  theory  that  the 
reply  recites  a  contract  wherein  the  cove- 
nants to  be  performed  by  the  defendant  are 
independent  of  the  release  signed  by  A.  J. 
Penulngs  and  his  associates  on  March  20th, 
and  that  therefore  a  failure  by  the  defend- 
ant to  organize  and  finance  the  new  com- 
pany as  agreed  would  not  relieve  Pennlngs 
from  bis  obligations  under  the  written  instru- 
ment referred  to.  It  must  be  borne  In  mind 
that  the  alleged  contract  is  in  writing  so  far 
as  it  binds  Pennlngs;  but,  as  regards  the 
things  to  be  done  by  Glboni,  it  rests  in  paYoI. 
From  the  recitals  it  appears  that  it  was 
agreed  that,  if  Pennlngs  and  his  associates 
would  agree  to  the  disiiositlon  of  the  |500, 
as  proposed  by  Glboni,  and  would  pay  certain 
other  obligations  which  they  were  not  legally 
bound  to  do,  he  would  unite  with  them  in 
the  organization  of  a  company  in  which  they 
were  to  be  shareholders,  and  that,  relying 
upon  this  agreement,  they  signed  the  so-called 
release  and  delivered  it  to  Glboni,  who  has 
failed  and  refused  to  fulfill  his  part  of  the 
contract  The  question  of  whether  any  given 
set  of  covenants  are  dependent  or  Independ- 
ent Is  not  an  easy  one.  Indeed,  as  is  well 
said  by  Mr.  Justice  Bean  In  Burkhart  v.  Hart, 
86  0r.  586.  60  Pac.  205: 

"There  is  oo  arbitrary  test  bv  which  the  qnes- 
tloD  can  be  determined.  The  old  decisions  turn- 
ed upon  a  technical  construction  of  the  language 
nseil,  but  the  modem  doctrine  is  that  a  con- 
tract should  be  construed  according  to  the 
meaniuK  and  intention  of  the  parties.  It  is  un- 
necessary for  us  to  make  special  reference  to 
the  several  rules  u|)on  the  subject  or  the  various 
decisions  of  the  courts.  It  is  sufficient  to  say 
that,  'in  the  absence  of  very  clear  indications 
to  the  contrary,  promises,  each  of  which  forms 
the  whole  consideration  for  the  other,  will  not 
be  held  to  be  independent  of  one  another,  and 
the  failure  of  one  party  to  perform  on  his  part 
will  excuse  the  other  from  iiability  to  perform.'  " 

[21  Following  the  doctrine  thus  laid  down, 
we  are  of  the  opinion  that  the  pleading  dis- 
closed a  contract  composed  of  dependent  cove- 
nants which,  if  established  by  the  evidence 
to  the  satisfaction  of  the  Jury,  would  be  a 
defense  as  against  the  written  instrument  of 
March  20th. 

[3]  Defendant  assigns  as  error  the  action 
of  the  court  in  denying  him  the  privilege  of 


cross-examining  A.  J.  Penwell  when  testify- 
ing for  plaintiff  upon  her  direct  case  in  re- 
gard to  the  writing  of  March  20th.  This  rul- 
ing was  based  upon  plaintllTg  contention  that 
the  alleged  settlement  was  a  part  of  defend- 
ant's aflirmatlve  defense.  We  think  the  rul- 
ing was  correct,  and,  even  if  It  were  error. 
It  could  have  worked  no  substantial  injury, 
since  the  same  witness  testified  upon  rebut- 
tal in  regard  to  that  feature  of  the  case,  and 
defendant  then  had  every  opportunity  for 
cross-examination, 

[4]  The  next  assignment  is  that  the  court 
erred  in  refusing  to  give  the  following  in- 
struction : 

"The  court  instructs  you  that  the  promissory 
note  orduebill,  as  set  out  in  puracraph  1  of 
plaintiff's  complaint,  is  a  nonneKutiable  instru- 
ment and  subject  to  any  and  all  defenses  that 
the  defendant  would  have  had  aKsiiist  the  origi- 
nal owner,  and  this  applies  to  the  claim  of  I^IOO, 
as  set  out  in  the  second  cause  of  action." 

It  was  properly  refused  for  the  reason  that 
it  is  misleading,  in  that  it  does  not  limit  the 
available  defenses  to  those  that  were  in  ex- 
istence at  the  time  defendant  had  notice  of 
the  assignment    2  R.  C.  L.  p.  629.  §  39. 

[5]  It  U  then  urged  that  the  court  erred  In 
refusing  to  give  this  instruction : 

"The  court  instructs  you  that  in  regard  to 
this  allegation  by  plaintiff  that  this  receipt  or 
settlement  of  accounts  had  on  March  20,  1913, 
was  procured  by  certain  promises  of  the  de- 
fendant is  to  be  wholly  disregarded  by  yuu  and 
not  to  be  considered  by  you  in  arriving  at  your 
verdict'!. 

Defendant  founded  his  request  for  this  in- 
struction niK>n  a  certain  Judgment  roll  which 
apparently  had  been  offered  and  admitted  in 
evidence,  and  contends  that  it  conclusively 
establishes  the  fact  that  A.  J.  Pennlngs,  at 
the  time  of  the  alleged  settlement,  was  pev 
sonally  Indebted  to  defendant  in  the  sum  of 
^.300.  There  is  no  Judgment  roll  in  the 
record,  neither  is  there  any  identification  of 
this  or  any  other  exhibit  in  the  certificate  of 
the  trial  judge,  nor  even  in  the  certificate  of 
the  official  stenographer.  It  follows  that  this 
assignment  cannot  be  considered.  Coach  t. 
Gage,  70  Or.  182,  138  Pa&  817. 

The  remaining  assignments  challenge  the 
propriety  of  a  number  of  instructions  given 
by  the  trial  court  upon  the  ground  that  they 
submit  questions  of  law  to  the  Jury,  and 
transfer  to  the  Jury  the  taslc  of  construing 
the  legal  effect  of  a  contract  The  instruc- 
tions are  extensive,  and  It  is  not  necessary 
to  set  them  out  in  full.  It  is  sufficient  to  say 
that  the  greater  portion  of  the  alleged  agree- 
ment was  not  reduced  to  writing  and  depend- 
ed upon  parol  evidence.  We  have  examined 
the  instructions  carefully,  and  cannot  dis- 
cover in  them  the  fault  for  which  defendant 
contends.  From  the  conflicting  evidence,  the 
court  leaves  the  Jury  to  determine  whether 
the  writing  of  Mandi  20th  was  signed  and 
agreed  to  by  Pennlngs  and  his  associates  upon 
the  condition  that  Clibonl  was  to  perform  his 
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obUgatlong  tbereunder.    This  la  a  question  of 
tact  properly  submitted  to  the  Jury. 

We  find  no  substantial  error  in  the  record, 
«nd  the  Judgment  Is  affirmed. 

McBRIDB,  C.  J.,  and  BURNETT  and 
MOORE.  JJ.,  concur. 

(«4  Okl.  ZK)  -=«=- 

MYLER  et  al.  ▼.  PIDELITT  MUT.  UFBINS. 

CO.  OP  PHILADELPHIA.    (No.  8217.) 

{Supreme  Court  of  Oklahoma.     July  24,  1917. 

Rebearins  Denied  Sept  25,  1917.) 

(Byilabut  iv  the  Court.) 

I.   INSDRANCB  <S==>134(1),  144(1),  249— SUBSTI- 

TUTio.N  OF  Poi.icies—Fhaud— Rescission— 

LAOUES— SUFKICIENCY    OF   PETITION. 

A  coiitrac-t  between  au  insurer  and  an  in- 
sured involvinK  a  substitution  of  one  fur  ouotlier 
policy  of  life  insurance  is  intrinsically  fiduciary, 
and  necestsarily  calls  for  perfect  good  faith  and 
full  disclosure  on  the  part  of  the  iiiRurer. 

(a)  Wlirre  in  such  contract  the  policy  surren- 
dered by  the  insured  was  based  upon  the  assess- 
ment, or  flexible  premium,  plan  of  insurance  and 
the  policy  received  by  him  in  lieu  thereof  was 
based  upon  the  legal  reserve,  or  fixed  premium, 
plan  of  insurance,  and  where,  in  such  contract 
of  substitution,  the  insured  signed  a  separate 
vritiug,  ackuowleilging  au  indebtedness  in  the 
form  of  a  "loan"  to  be  a  lien  upon  the  new  pol- 
icy as  secnrity  for  the  same,  on  account  of  as- 
■esHmcnts  ueuiast  him  under  the^old  policy,  the 
policy  and  the  separate  writing  are  parts  of  a 
single  contract. 

(b)  Where,  in  such  case,  the  insured  is  unable 
to  read  because  of  defective  eyesight,  and  the 
insurer,  upon  whom  be  rightfully  relies  for  in- 
formation, represents  to  him,  without  mention- 
ing nny  fact  disclosed  by  such  sppnrntc  writing, 
that  upon  his  death  the  amount  specified  in  such 
new  policy  will  be  paid,  such  representation  is 
false,  in  that  it  is  not  qualifieil  by  information 
to  the  insured  that  the  obligution  to  pay  under  the 
new  policy  is  subject  to  the  provisions  of  said 
separate  writing. 

(c)  Where,  in  such  case,  the  insured,  in  ig- 
norance of  the  character  oi  such  separate  writ- 
ing, enters  into  such  contract  of  substitution 
and  signs  such  separate  writing  in  rightful  reli- 
ance upon  such  false  representations  as  to  the 
contract  as  a  whole,  he  is  entitled  to  a  rescis- 
sion of  the  some  as  fraudulent  under  the  provi- 
sions of  section  8U2.  Stats.  18S)0  (section  084, 
Rer.  Laws  11)10).  iu  view  of  the  character  of 
such  contract  and  the  opportunities  it  afforded 
for  bis  Bigniituru  to  writings  ai)propriate  to  the 
same,  notwithstanding  bis  iunbility.  for  want  of 
memory,  after  a  lapse  of  about  ten  years,  during 
which  he  believe<l  such  contract,  as  a  whole, 
was  as  so  rci)resented  to  him,  to  aJlege  what  ad- 
ditional representations  more  immedintrly  and 
specifically  directed  to  such  separate  writing  and 
to  bis  act  of  signing  the  same,  were  made  to 
him.  except  that  he  allcgog  that  they  were  false 
and  fraudulent  and.  iu  elTect.  that  they  were  not 
inconsistent  with  ond  did  not  qualify  the  afore- 
said false  representations  as  to  the  contract  as  a 
whole. 

(d)  Since  it  Is  not  essential  to  plnintlfFs'  right 
to  rescind  in  such  case  under  said  section  of  the 
statutes  that  they  allege  all  the  false  and  fraud- 
ulent representiitiona  made  to  the  insured  as 
inducement  to  the  execution  of  such  contract,  it 
is  reversible  error  to  sustain  a  general  demur- 
rer to  their  |)etition,  alleging,  in  effect,  the 
foregoing  false  and  fraudulent  representations, 
and  suppression  of  facts,  for  want  of  allegations 
of  what  additional  affirmative  fraudulent  repre- 


sentation more  immediately  and  specifically  di- 
rected to  such  separate  writing  induced  the  in- 
sured to  sign  the  same. 

(e)  A  petition  for  such  rcscisenon,  filed  on  No- 
vember 15,  1915,  and  alleging  the  foregoing 
facts,  and   further  showing  that  on   March   7, 

1914,  the  defendant,  to  whom  said  new  policy 
had  been  sent  to  enable  it  to  indorse  thereon  the 
fact  of  a  certain  loan  of  that  date  upon  the  se- 
curity of  such  policy,  at  the  some  time  indorsed 
upon  said  policy  the  fact  of  the  indebtedness  and 
lien  evidenced  by  the  aforesaid  separate  writing, 
and,  further,  that  plaintifi^s  did  not  have  actual 
knowledge  of  the  latter  fact  until  January  24, 

1915,  docs  not  sliow  such  laches  as  to  be  vulner- 
able to  a  general  demurrer  upon  that  ground. 

(f)  Under  the  facts  shown  above,  equity  will 
not  require  an  offer  by  the  plaintiffs  to  compen- 
sate the  iusurcd  for  the  time  be  has  had  the  pro- 
tection of  the  policy  issued  in  such  fraudulent 
contract  to  entitle  them  to  a  rescission. 

(g)  The  recitals  in  such  new  policy  that  the 
same  is  in  consideration  "of  the  payment  in 
advance  of  $^117.20  and  of  the  payment  of  a  like 
amount  on  or  before  the  24tb  day  of  January 
and  every  j-ear  thereafter  until  premiums  for 
twenty  years  were  duly  paid  or  until  the  prior 
death  of  the  insured,"  and  that  said  policy  was 
gruntcil  of  a  date  0  years  prior  to  its  issuance, 
and,  further,  that  such  premium  should  be  paid 
for  11  years  only,  and  tiiat  the  premium  period 
would  end  on  a  specified  <late  11  years  after  the 
issuance  of  such  policy,  although  apparently  in- 
consistent in  this  respect,  is  not  constructive  no- 
tice to  the  insured  that  the  surrender  of  such  old 
policy  and  the  promise  to  pay  11  premiums  of 
$317.20  is  not  the  sole  consideration  for  the 
same. 

2.  Insurance  «=»24{>— Pleadno  <g=»72— Sub- 
stitution OF  Policies— Rescission-Peti- 
tion—I'RAYER  FOR  Heliep. 

A  petition,  based  upon  fraud  in  a  substitu- 
tion of  one  for  another  contract  of  life  insur- 
ance, which  alleges  facts  entitling  the  plaintiffs 
to  no  relief  other  than  an  equitable  rescission  of 
such  contract,'  will  be  deemed  sufhcient  to  show 
plaintiffs'  right  to  the  same,  notwithstanding 
the  prayer  is  for  "the  sum  of  $0,6o!).06,  the  items 
going  to  make  up  this  sum  being  the  allegc<l  val- 
ue of  policy  No,  58303,  together  with  interest 
thereon  from  January  24,  1!)05,  and  the  several 
annual  premiums  paid  on  policy  1GTS21,  with  in- 
terest thereon  from  the  dates  of  payment," 
•  *  ♦  and  for  "the  further  sum  of  $5,000  as 
exemplary  or  punitive  damages,"  for  costs  of 
suit,  and  "for  all  other  proper  relief." 

(a)  The  prayer  for  relief  is  not  conclusive  as 
to  the  character  of  the  petition  nor  as  to  the 
relief  that  the  plaintiffs  may  be  allowed  to  re- 
cover. 

3.  Cancellation  of  Inotbuuknts  ^s»10  — 
Adequate  Kemedt  at  Law. 

While  courts  of  equity  will  not  grant  a  re- 
scission of  a  contract  for  fraud  when  the  legal 
remedy  for  the  same  is  plain,  adequate,  and 
complete,  it  will  grant  such  relief  where  the  le- 
gal remedy  does  not  appear,  iu  all  respects,  as 
satisfactory  as  the  relief  that  may  be  furnished 
by  a  court  of  equity,  as,  for  instance,  where  it 
may  grant  more  complete  relief  by  compelling 
the  cancellation  or  surrender  of  the  instrument 
fraudulently  obtained. 
Turner,  J.,  dissenting. 

Error  from  District  Court,  Oklahoma 
(3ounty ;   Edward  Dewes  Oldfleld,  Judge. 

Action  by  James  K.  Myler  and  Eletha 
Myler  against  the  Fidelity  Mutual  Life  In- 
surance Comi)any  of  Philadelphia.  Judg- 
ment for  defendant,  and  plalntlfTs  bring 
error.  Reversed  and  remanded  with  Instruc- 
tions. 
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E.  O.  McAdams  and  Norman  R.  Haskell, 
both  of  Oklahoma  City,  asd  George  L.  Kelly,  of 
Lordsburg,  N.  Mex.,  for  plaintiffs  in  error. 
Burwell,  Crocket  &  Johnson,  of  Oklahoma 
City,  for  defendant  In  error. 

THACKER,  J.  The  plaintiffs  in  error 
bring  this  case  here  for  a  review  of  a  Judg- 
ment against  them  as  plaintiffs  in  the  trial 
court  upon  the  sustention  of  a  general  de- 
murrer filed  by  the  defendants  in  error  to  the 
allegations  of  their  petition. 

We  deem  it  unnecessary  to  set  out  at  length 
the  allegations  of  the  petition ;  but  these  al- 
legations, in  so  far  as  ttfby  are  important  to 
be  understood  in  determining  the  questions 
presented  for  decision  here,  may  be  stated 
according  to  their  effect,  as  follows:  That  on 
January  24,  1005,  James  K.  Myler  held  a 
poU(7  of  life  insurance,  numbered  58303, 
then  of  the  value  of  $2,392.76,  payable  at  his 
death  to  Eletha  Myler,  his  wife,  or  in  the 
event  of  her  prior  death  to  his  administra- 
tors, executors,  and  assigns,  for  $5,000,  which 
had  been  Issued  by  the  Fidelity  Mutual  Life 
Association,  of  Philadelphia,  an  association 
organized  and  operating  upon  what  is  known 
as  the  assessment,  or  flexible  premium,  plan 
of  Insurance,  on  April  30,  1805,  and  oUling 
for  a  premium  of  $145.00  per  annum,  then 
aggregating  $1,459,  which  the  insured  had 
paid  as  they  became  due;  that  said  policy 
No.  58303,  among  other  things,  provided: 

"The  premium  payable  hereunder  the  first 
policy  year,  less  the  actual  mortality  cost,  and 
any  savings  in  the  contributions  to  the  mortal- 
ity fund,  as  specified  in  the  body  of  this  policy, 
during  the  next  four  years,  shall  belong  to  the 
general  fund  of  the  association,  and  thereafter 
such  saving,  if  any,  shall  inufe  to  the  bcnerit 
of  the  member,  and  any  deficiency  in  the  mor- 
tality fund  shall  be  made  good  out  of  the 
equation  fund,  which  shall  be  deemed  and  re- 
garded as  a  surplus  of  the  association. 

"Safety  Clause.  If  a  deficiency  shall  at  any 
time  occur  in  the  equation  fund  (which  shall 
at  no  time  be  less  than  the  sum  of  one  periodi- 
cal payment  by  all  the  members,  and  not  lens 
than  $1,000.00,  the  purpose  of  which  is  to 
equalize  the  increasing  mortality  cost  due  to 
advancing  age),  or  if  the  proportion  of  such 
fund  properly  belonging  to  this  policy  shall  be 
at  any  time  not  equal  to  the  difference  between 
the  p>resent  worth  of  the  future  payments  and 
sum  insured,  according  to  tiie  tabulated  insur- 
ance experience  of  the  past  computed  at  4 
per  cent,  per  annum,  then  the  member  shall  be 
liable  for  the  deficiency.  Such  deficiency  shall 
be  made  good  by  the  payment  by  every  member 
of  the  association  of  his  pro-rata  share  of  the 
same,  as  provided  in  the  by-laws,  within  thirty 
days  from  the  date  of  notice  of  same,  or  with 
the  consent  of  the  directors  the  amount  thereof, 
together  with  interest  at  the  rate  of  (J  per  cent, 
per  annum,  mny  be  charged  against  the  mem- 
ber's policy  and  deducted  therefrom  when  it  be- 
comes a  claim.  It  is  understood  that  the  said 
association  is  purely  mutual,  is  not  required 
by  law  to  value  its  jwlicips  or  maintain  n  lesal 
reserve,  but  grants  the  insurance  on  the  flexible 
premium  plan. 

"After  seven  years,  and  while  still  in  force, 
this  policy  if  legally  surrendered,  may  be  ex- 
changed for  a  commuted  policy,  payable  at 
death  out  of  the  equation  fund,  for  such  a  sura 
as  80  per  cent,  of  the  member's  unexpended 
payments  to  said   fund,  on   the  basis  of   the 


Actuaries'  or  Comlnned  Experience  Table  of 
Mortality,  and  interest  at  4  per  cent  will  pur- 
chase: Provided,  always,  that  all  death  losses 
that  have  occurred  under  original  policies  shall 
first  be  paid  or  preferred." 

That  .on  said  January  24,  1905,  James  K. 
Myler  was  not  liable  to  aa  assessment  under 
the  terms  of  said  policy  to  the  amount  of 
$2,060  on  account  of  inadequacy  of  the  $145.- 
00  per  annum  premiums  charged  and  of  the 
consequent  necessity  'of  assessments  by  said 
association,  and  he  was  not  advised  and  the 
plaintiffs  had  no  knowledge  of  the  fact  of  any 
claim  of  such,  or  any  assessment  or  accrued 
liability  thereto.  That  on  January  24,  1905, 
James  K.  Myler,  68  years  old,  was  imable 
to  read  because  of  defective  eyesight,  and  in 
entering  into  a  contract  with  the  defendant 
on  that  date  had  a  right  to  rely,  and  relied, 
upon  the  latter  as  to  the  character  and  con- 
tents of  tbe  writings  evidencing  the  contract. 
That  the  said  contract  of  January  24,  1903, 
was  one  in  which  James  K.  Myler  surrender- 
ed said  policy  No.  58303  and  agreed  to  pay  ■ 
specified  premium,  to  the  defendant,  an  in- 
surance company  organized  and  operating  up- 
on the  legal  reserve  and  fixed  premium  plan, 
and  as  the  successor  of  the  i^oresaid  asso- 
ciation, and  in  consideration  thereof  took 
from  the  defendant  its  policy  No.  167821  for 
$9,000,  pins,  in  the  event  of  his  deatti  within 
20  years,  certain  guaranteed  additions,  gradu- 
ally increasing  with  each  succeeding  year  so 
that  the  addition  of  the  twentieth  year  would 
increase  the  amount  to  be  paid  under  the 
terms  of  this  policy  to  the  amount  of  $9,250. 
That  the  premium  called  for  by  this  policy 
No.  167821  was  $317.20  per  annum  for  11 
j-ears  from  January  24,  1905,  so  that  the 
premium  paying  period  would  end  on  Janu- 
ary 24,  1016,  although  this  policy  recited 
that  it  was  granted  as  of  date  on  January 
24,  1806,  "in  consideration  of  the  application 
herefor,  which  is  made  a  part  hereof,  and  of 
the  surrender  and  canceiliition  of  policy  Nok 
58303,  issued  by  the  Fidelity  Mutual  Life 
Association,  now  the  Fidelity  Mutual  Ldfe 
Insurance  Company,  and  of  the  payment  in 
advance  of  three  hundred  seventeen  and 
20/100  dollars,  and  of  the  payment  of  a  like 
amount  on  or  before  the  twenty-fourth  day 
of  January  In  every  year  thereafter,  until 
premiums  for  twenty  years  have  been  duly 
paid,  or  until  the  prior  death  of  the  insured." 
That  as  a  part  of  the  contract  of  January 
24,  1903,  James  K.  Myler,  without  knowledge 
of  any  liability  to  the  association  or  to  the 
defendant,  and  without  knowledge  of  the 
contents  or  true  character  of  the  instrument 
next  mentioned,  signed  a  so-called  "certifi- 
cate of  loan,"  which  the  defendant  retained, 
and  which  reads  as  follows: 

"This  certifies  that  the  Fidelity  Mutual  Life 
Insurance  Company,  of  Philadelphia,  I'ennii., 
has  loaned  on  policy  No.  0-167821,  the  sum 
of  two  thousand  and  sixty  dollars,  which  with 
any  additional  loan,  shall  be  a  iien  on  said 
policy  until  paid  ;  simple  interest  at  the  rate 
of  six  per  cent,  per  annum  to  be  added  thereto 
until  the  end  of  the  distribution  period  of  said 
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policy,  at  which  time  the  profits  accruing  to  it 
shall  be  used  toward  the  payment  of  said  loan, 
and  any  excess  paid  is  cash  or  aised  as  set 
forth  in  the  policy,  at  the  option  of  the  insured. 
Should  the  profits  not  fully  pay  the  lien,  the 
amount  remaining  unpaid  at  that  time  may 
be  continued  as  a  loan  with  interest  as  afore- 
said, and  the  dividends  accruing  on  the  policy, 
to  be  thereafter  payable  annually.  In  event  of 
my  death  or  failure  to  make  any  payment  when 
due  to  said  company  before  said  loan  is  fully 
paid  the  amount  remaining  unpaid  shall  be- 
come due  and  be  deducted  from  the  amount  pay- 
able under  said  imlicy.  Dated  at  Caldwell,  O., 
January  24,  1005.  James  K.  Myler,  the  In- 
sured.   Witness:    E.  O.  Layton." 

That  as  inducement  to  the  contract  of 
January  24,  1905,  evidenced  by  said  policy 
No.  167821  and  said  "certificate  of  loan,"  the 
defendant  falsely  and  fraudulently  repre- 
sented to  James  K.  Myler,  and  the  latter 
believed  and  acted  upon  the  belief,  that 
upon  his  death  It  would  pay  the  beneficiary 
under  this  new  policy  No.  16T821  $5,000, 
plus  said  guaranteed  additions,  without  In- 
forming him  of  the  facts  evidenced  by  said 
"certificate  of  loan"  or  of  any  character  of 
qualification  of  the  defendant's  obligations 
to  pay  as  specified  In  said  policy.  That 
James  E.  Myler  would  not  have  entered  in- 
to said  contract,  evidenced  by  said  policy 
No.  167821  and  said  "certificate  of  loan,"  if 
he  bad  had  any  information  or  knowledge 
of  any  claim  by  defendant  against  him  of 
the  indebtedness  evidenced  by  said  "cer- 
tificate of  loan."  That  plaintiffs  had  no 
knowledge  of  sndi  indebtedness  or  of  any 
claint  thereof  until  January  4,  1915,  al- 
though on  March  7,  1914,  James  K.  Myler 
borrowed  of  the  defendant  $296.83  upon  the 
■ecurity  of  said  policy  No.  167821  and  sent 
tbis  policy  to  the  defendant  so  that  it  might 
Indorse  the  fact  of  snch  loan  upon  it,  and  it 
was  returned  to  him  bearing,  in  addition  to 
such  indorsement,  the  following  separate 
indorsement :  "This  policy  is  also  subject 
to  a  premium  lien  of  $2,000.00  with  inter- 
est." That  prior  to  March  7,  1914,  said  pol- 
iey  No.  167821  bore  no  evidence  whatever 
that  the  same  was  subject  to  a  premium 
lien  of  $2,060  with  interest,  nor  to  any  oth- 
er lien  or  set-oft,  but  was  in  accord  with  the 
aforesaid  false  and  fraudulent  representa- 
tions, Inducing  him  to  enter  Into  the  con- 
tract of  January  24,  1905;  that,  about  9 
years  and  2  months  having  elajksed  between 
the  execution  of  said  contract  of  January 
24,  1905,  and  the  said  indorsement  on  said 
policy,  and  about  10  years  having  elapsed 
between  said  contract  of  January  24,  1905, 
and  the  first  actual  knowledge  the  plaintiffs, 
or  either  of  them,  bad  of  such  certificate  of 
loan,  James  K.  Myler  was  and  Is  unable  to 
remember,  and  does  not  know,  what  repre- 
sentations were  made  to  him,  except  those 
already  stated  as  to  the  effect  of  the  con- 
tract as  a  whole,  which  induced  him  to  sign 
said  "certificate  of  loan,"  although  he  does 
know  that  they  were  false  and  fraudulent, 
InaBmuch  as  he  would  not  have  signed  the 


same  if  he  had  understood  that  it  qualifies, 
as  it  (Toes,  the  terms  of  the  contract  as  be 
understood  them  from  the  hereinbefore  stat- 
ed representations  to  him.  That  Eletha 
Myler  never  knew  what,  If  any,  representa- 
tions were  made  to  James  K.  Myler  as  such 
Inducement  to  such  signing.  That  upon 
said  policy  No.  167821  there  is  an  applica- 
tion for  the  same  also  signed  by  the  said 
James  K.  Myler,  and  that  said  policy  No. 
167821  is  tendered  into  court  for  delivery  to 
the  defendant,  and  the  plaintiffs  offer  to 
allow  In  this  case  a  deduction  of,  the  amount 
of  said  loan  of  $296.83,  with  interest  there- 
on, from  the  amount  of  their  recovery 
herein. 

[1,2]  Tlie  petition  prays  for  Judgment  for 
"the  sum  of  $6,659.06,  the  Items  going  tp 
make  up  this  sum  being  the  alleged  value  of 
policy  No.  58303,  together  with  Interest 
thereon  from  January  24,  1905,  and  the 
several  semiannual  premiums  paid  on  pol- 
icy No.  167821,  with  interest  thereon  from 
the  dates  of  payment,"  and  for  "the  fur- 
ther sum  of  $5,000  as  exemplary  or  puni- 
tive damages,"  for  cost  of  suit,  "and  for  all 
other  proper  relief." 

It  may  here  be  observed,  as  shown  by  the 
case  of  Anderson  v.  Muhr,  36  Okl.  184,  128 
Pac.  296,  that  the  prayer  of  the  petition  Is 
not  conclusive  of  the  character  of  the  relief 
to  which  the  plaintiff  is  entitled;  and 
since  the  plaintiffs  do  not  show  that  they 
actually  rescinded  the  contract  In  question 
before  they  commenced  this  action,  this  must 
be  regarded  as  a  suit  In  equity  for  a  re- 
scission of  the  same,  notwithstanding  the 
prayer  Is  for  different  relief.  It  may  also 
be  here  observed,  as  shown  by  the  case  of 
Summers  v.  Alexander,  30  Okl.  198,  120  Pac 
601,  38  Ir.  R.  A.  (N.  S.)  787,  that: 

"One  to  whom  a  distinct  and  definite  repre- 
sentation has  been  made  is  entitled  to  rely  oa 
such  representation,  and  need  not  make  further 
inquiry  concerning  the  particular  facts  invoiv- 
ed> 

If  this  poUcy,  No.  16T821,  and  this  "cer- 
tificate  of  loan,"  were  separate  and  distinct 
Contracts,  so  that  the  alleged  false  and 
fraudulent  representations  made  by  the  in- 
surer as  to  the  terms  of  Its  obligations  un- 
der the  contract  of  January  24,  1905,  should 
not  be  regarded  as  affecting  the  certificate, 
or  if,  notwithstanding  this  policy  and  this 
"certificate"  are  parts  of  a  single  contract, 
according  to  the  allegations  of  the  petition, 
these  representations  should  be  regarded  as 
relating  only  to  this  policy  Instead  of  to 
the  entire  contract,  including  said  certificate, 
it  should  require  neither  argument  nor  au- 
thority to  show  that  these  representations 
could  neither  be  regarded  as  fraudulent,  nor 
as  false,  nor  as  contributing  to  relieve  the 
Insured  from  negligence  In  signing  this  "cer- 
tificate," nor  as  any  part  of  the  inducement 
to  his  slgnatcre. 

But  this  policy  and  this  "cerMUcate  of 
loan"  must  be  regarded  as  merely  parts  of 
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a  single  contract  and  said  representations 
as  referring  to  said  contract  as  a  whole; 
and,  when  so  regarded,  these  representa- 
tions were  false,  In  that  they  not  only  omit 
to  mention,  but  Impliedly  negative  the  ex- 
istence of  such  "certificate  of  loan"  and  of 
the  Indebtedness  evidenced  thereby,  and 
they  were  fraudulent  In  that  they  were  cal- 
culated to  distract  the  attention  of  the 
plaintiff  and  prevent  him  from  discovering 
the  truth,  and  were  not  only  Intended  by 
the  defendant,  but  were  reasonably  and 
properly  understood  by  James  K.  Myler,  as 
Indicatlns;  that  the  obligations  assumed  by 
the  defendant  in  issuing  this  policy  were 
unqualified,  and  that  James  K.  Myler  was 
not  lial'rle,  or.  If  so,  would  by  this  new  con- 
tract be  discharged  from  liability  on  oc- 
count  of  any  assessments  under  the  old  pol- 
icy, notwithstanding  he  signed  said  certifi- 
cate. In  2  Mod.  Am.  Law,  206,  207,'  in  a 
discussion  of  tort  liabilities,  it  is  said : 

"The  words  used  may  be  literally  true,  but 
if  the  impression  which  the  statement,  as  a 
whole,  creates  is  not  true,  the  representation  is 
false.  Partial  withholding  of  faots  will  often 
render  a  statement  false;  if  the  defendant  sup- 
presses a  material  fact,  and  sncb  suppression 
renders  what  he  has  said  untrue,  or  causes  it 
to  convey,  as  a  whole,  a  false  impression,  be 
Is  liable.'^ 

nils  role  must  necessarily  be  equally  ap- 
plicable where  the  action,  as  here,  is  a  suit 
for  a  rescission  of  a  contract  Instead  of  an 
action   for  damages  for  the  tort. 

It  Is  beyond  question,  of  course,  that  there 
is  no  contract  where  the  minds  of  the  par- 
ties do  not  meet  in  agreement  upon  its 
terms,  unless  a  party  signing  the  same  is 
estopped  by  his  negligence  from  denying 
that  their  minds  did  meet  in  such  agree- 
ment. 6  R.  C.  L.  Contracts,  §  54,  p.  638.  In 
12  R.  C.  L.  Fraud  and  Deceit,  I  08,  p.  343, 
It  is  said: 

"False  representations  made  with  knowledge 
of  their  falsity,  or  with  intent  to  deceive,  or 
with  what  is  regarded  in  law  as  equivalent  to 
knowledge,  are,  of  course,  such  fraud  as  will 
authorize  a  rescission  of  a  contract.  But  many 
courto  lay  down  the  rule  that  the  misrepresen- 
tation of  a  material  fact  may  be  gi-ound  for 
rescinding  or  avoiding  a  contract,  though  there 
is  no  actual  fraud,  and  thuugh  it  is  innocently 
made.  Such  a  representation  is  considered  to 
be  constructively  fraudulent  because  of  its  ef- 
fect of  imposing  on  and  deceiving  the  person  to 
whom  it  is  made.  This  rule  has  often  been 
applied  in  actions  at  law  to  recover  back  prop- 
erty sold,  or  the  price  paid  for  property  pur- 
chased. It  is  also  applied  where  it  is  sought 
to  rescind  by  a  suit  in  equity  brought  for  that 
purpose,  and  in  some  states,  where  fraud  is  in- 
terposed as  a  defense  in  an  action  on  a  contract. 
Some  courts  hold  that  knowlodse  must  be  shown 
in  order  to  rescind  the  contract  at  law,  as,  for 
example,  where  it  is  sought  to  recover  back 
property  sold  on  the  ground  of  fraud,  or  where 
fraud  is  interposed  as  a  defense  in  an  action  on 
the  contract.  It  has  also  been  held  that  the 
rule  that  false  representations  are  ground  for 
rescission,  though  innocently  made,  must  give 
way  to  the  rule  of  caveat  emptor  in  cases  where 
that  rule  would  otherwise  apply." 

This  brings  us  directly  to  the  question  as 
to  whether,  under  all  the  facts  and  drcum- 


Btances  alleged  in  the  petition,  James  K. 
Myler,  in  signing  the  "certificate  of  loan," 
without  knowledge  of  its  contents,  was 
guilty  of  such  negligence  as  to  estop  him 
from  showing  that  he  did  not  assent  to  tbcr 
terms  thereof  and  from  asserting  his  right 
to  a  rescission  of  the  contract  in  question. 
Of  course,  as  stated  in  10  R.  C.  L.  Equity, 
I  60,  p.  326.-  "it  is  a  general  principle  that 
courts  of  equity  will  not  relieve  a  party 
from  the  results  of  his  own  carelessness, 
negligence  or  laches  not  induced  by  the  con- 
duct of  the  other  party,"  but  it  does  not  ap- 
pear from  the  petition  under  consideration 
that  plaintiffs  have  been  guilty  of  such 
carelessness,  negligence,  or  laches,  not  in> 
duced  by  the  conduct  of  the  other  party,  as 
to  defeat  their  right  to  an  equitable  rescis- 
sion. In  Chisnm  r.  Uuggins  et  al.,  154  Pac. 
1146.  it  was  held : 

"A  contract  obtained  by  the  fraudulent  rei^ 
resentationg  or  conduct  of  one  of  the  parties 

thereto  should  not  l>e  enforced,  if  it  satisfac- 
torily appears  from  the  evidence  that  the  party 
seeking  a  rescission  hag  been  mislpd  in  regard 
to  a  material  matter  by  such  misrepresentations 
or  conduct  to  his  injury;  and  it  matters  not 
that  the  party  so  misled  may  have  been,  in 
some  degree,  negligent,  for  it  is  not  just,  nor 
equitable,  for  a  person  who  has  deceived  an- 
other  to  *  *  *  shield  himself  from  the  con* 
sequences  of  his  own  misconduct  behind  the 
faith  and  confidence  reposed  in  him  by  his 
victim." 

In  Summers  v.  Alexander,  supra,  it  was 
said  in  the  opinion: 

"Where  it  is  sought  to  enforce  a  contract,  and 
a  plea  of  fraud  is  interposed,  the  defense  will 
be  sustained,  even  though  the  defendant  may 
have  been  wanting  in  ordinary  prudence  in  reliv- 
ing on  the  representations  of  the  other  contract- 
ing_  party  as  to  the  tenor  or  contents  of  the 
writmg ;  the  rights  of  innocent  parties  not  in- 
tervening. They  might  still  insist  that  it  was 
not  their  contract." 

It  Is  true  that  neither  tbe  Chissum  nor 
the  Summers  Case,  supra,  are  suits  for  re- 
scission, and  It  Is  the  question  of  fraud  as 
a  defense  to  an  action  upon  a  note  that  is 
considered  and  determined  in  each  of  those 
cases;  but  the  questions  appear  to  be  suffi- 
ciently analogous  to  Justify  the  quotations 
we  hare  made  above.  And  in  1  Elliott  on 
Contracts,  {  73,  pp.  107-110,  It  is  said: 

"As  a  general  rule  the  mind  must  accompany 
the  act  of  signing  a  contract  in  writing.  If  one 
is  induced  to  sign  an  instrument  by  a  fraudulent 
reading  or  statement  of  its  contents  or  sub- 
stance, unmixed  with  any  fault  or  negligence  in 
himself  or  bis  agents,  and  he  believes  he  is  as- 
senting to  a  contract  of  different'  import  from 
that  which  he  actually  signs,  he  is  not  bound. 
It  makes  no  difference  whether  such  misstate- 
ment or  misreading  of  the  contents  or  substance 
was  made  by  the  party  who  seeks  to  enforce  the 
obligation  or  by  a  stranper  who  acted  for  him. 
Thus  far  all  authorities  agree.  They  also  agree 
that  if  one  to  whom  the  instrument  is  falsely 
read,  or  its  contents  misstated,  is  on  an  unequal 
footing  with  the  party  who  reads  the  instrument 
or  makes  the  statements  as  to  it.s  contents,  be  is 
not  guilty  of  negligence  in  signing  the  instru- 
ment because  of  a  rightful  reliance  on  such  par- 
ty. So  when  the  party  defrauded  by  such  means 
is  illiterate  and  Unable  to  read,  reads  with  diffi- 
culty, has  defective  eyesight,  or  cannot  under- 
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•tond  the  language  in  which  it  is  written.  Some 
courts  lay  down  the  rule  that  the  carelessness  or 
negligence  of  a  party  in  signing  a  contract  does 
not  estop  him  from  afterward  setting  up  that  it 
does  not  contain  the  true  agreement  of  the  par- 
ties, in  a  suit  thereon  I>etween  the  original  par- 
ties to  such  contract,  or  their  privies,  where  the 
party  seeking  enforcement  practiced  fraud  or 
deception  in  order  to  induce  the  other  to  sign. 
lie  rule  laid  down  by  the  foregoing  cases  seems 
correct  in  principle,  for  if  one  si^na  an  agree- 
ment, relying  on  the  statement  of  the  other  par- 
ty as  to  its  contents,  which  statement  proves 
false,  the  contract  should  be  voidable  as  between 
the  parties  or  their  privies,  for  the  defrauded 
party  should  not  be  permitted  to  take  advantage 
of  his  own  wrong,  or  to  say  that  the  other  party 
was.  negligent  in  believing  him.  A  majority 
of  the  courts  take  this  view  of  the  subject.  This 
rule,  however,  is  not  universal.  Other  courts 
hold  that  if  the  defrauded  party  could  read,  or 
if  by  the  exercise  of  reasonable  diligence  be 
might  have  discovered  the  deception,  be  is  bound 
by  th^  contract,  his  own  negligence  defeating  his 
right  to  avoid  the  agreement.  But  on  examining 
the  above  cases  it  will  be  found  that  tbcy.  in 
the  main,  give  illustrMtions  of  gross  negligence 
on  the  part  of  the  party  defrauded,  while  on  the 
other  hand,  little,  if  any,  actual  fraud  was  prac- 
ticed by  the  adverse  party.  Thus  in  one  of  tliem 
the  facts  showed  that  plaintiff's  agent,  who  solic- 
ited an  order  for  a  certain  article  from  defend- 
ant, did  nothing  whatever  to  induce  him  to  sign 
thtf  order  without  reading  it.  no  false  representa- 
tions as  to  its  contents  were  made,  but  the  agent 
simply,  silently,  rapi<l1y,  and  somewhat  illegi- 
bly wrote  the  order  with  a  pencil,  and  then  si- 
lently placed  it  immediately  and  quickly  before 
the  defendant,  who  siipied  the  same  without 
reading  it.  In  another  it  appears  that  the  sign- 
er was  a  highly  educated  man,  and  that  the  In- 
atrument  sought  to  be  avoided  consisted  of  one 
sentence  of  three  lines,  legibly  written,  so  far  as 
appears,  and  that  the  part  which  was  claimed  to 
have  been  fraudulently  inserted  was  in  the  last 
line  and  immediately  above  his  signature." 

It  will  be  observed  lu  the  nbore  quotatioD 
from  Elliott  on  Contracts  that  It  Is  stated 
that  all  authorities  agree  "that  if  one  to 
whom  the  instrument  is  falsely  read  or  Its 
contents  misstated  is  on  an  equal  footing 
with  a  party  who  reads  the  instrument  or 
makes  the  statements  as  to  its  contents,  he  Is 
not  guilty  of  negligence  in  signing  the  bi- 
fctrument  because  of  a  rightful  reliance  on 
such  parties,"  and  further  "so  when  the  par- 
ty defrauded  by  such  means  is  *  *  *  un- 
able to  read,  reads  with  difficulty,  has  de- 
fective eyesight,  or"  etc.  Assuming  that 
the  author  did  not  intend  to  say  "Is  not  on  an 
equal  footing"  instead  of  "is  on  an  eqnal 
footing,"  the  reason  for  this  rule  Is  obviously 
stronger  when  he  is  on  less  than  an  equal 
footing. 

Where  the  contract,  being  one  of  Insurance 
and  Involvini;  a  change  therein.  Is  Intrini^lcal- 
ly  fiduciary,  and  necessarily  calls  for  perfect 
good  faith  and  full  disclosure  on  the  part  of 
the  insurer  (2  Pomeroy's  Equity  Jurispru- 
dence, H  901,  902)  as  here,  there  is  no  room 
for  question  of  the  obligation  of  the  Insurer 
to  have  fully  Informed  Jnmes  K.  Myler  of  Its 
claim  of  an  assessed  indebtedness  against 
him  to  the  amount  of  $2,0(!0.  and  that  the  ob- 
ligations of  the  defendant  under  this  policy 
No.  167821  were  qualified  by  the  provisions  of 
the   "certificate  of   loan"   transforming   an 


assessed  indebtedness  under  the  old  policy, 
whlc&  is  surrendered,  into  a  loan  under  the 
new  policy,  which  loan  is  to  be  a  lien  upon 
the  latter  policy  and  may  be  offset  against 
the  same. 

■  It  is  true  that  one  who  relies  upon  fraud- 
ulent representations  to  relieve  himself  from 
the  obligations  of  a  written  contract  to 
which  he  has  attached  his  signature  must  be 
able  to  allege  and  prove  the  facts  consti- 
tuting the  grounds  of  such  relief;  and  hli» 
inability  to  remember  does  not  relieve  him 
of  any  burden  placed  upon  him  by  the  law, 
but  merely  renders  him  unable  to  allege  and 
prove  and  thus  establish  bis  right  to  such 
relief,  unless  he  can  obtain  the  information 
which  will  enable  him  to  make  such  allega- 
tion and  produce  the  evidence  to  make  such 
proof  from  some  source  other  than  his  own 
memory;  but  it  is  not  and  should  not  be  al- 
ways necessary  that  he  should  be  able  to 
allege  and  prove  all  of  the  false  and  fraud- 
ulent facts  which  may  have  been  represented 
to  him,  and  which  may  have  contributed  to 
Induce  him  to  sign  such  contract.  In  2  Mod. 
Am.  Law,  p.  203,  It  Is  said: 

"In  some  particular  transactions  and  special 
relations,  notably  in  fiduciary  relations,  wherev- 
er couKdence  is  reposed  and  accepted,  there  is 
an  affirmative  duty  upon  the  one  party  to  dis- 
close to  the  other  all  he  knotos  regarding  the 
subject-matter  of  the  relation  or  transaction.  A 
failure  to  make  such  disclosures  is  a  fraud." 
(The  italicization  is  ours.) 

And  this  brings  us  to  the  precise  question 
as  to  whether  the  plalntltfs  can  show  them- 
selves entitled  to  relief  from  the  "certificate 
of  loan"  In  question  without  being  able  to 
specify  what  representations  were  made  to 
James  K.  Myler  as  Inducement  to  him  to 
sign  this  certificate  other  than  the  fahse  and 
fraudulent  representations  relating  to  the 
contract  as  a  whole,  together  with  the  sup- 
pression of  the  truth  as  to  the  contents  and 
true  character  of  the  certificate. 

The  petition  does  not  allege  that  during  the 
time  and  as  a  part  of  the  execution  of  the 
contract  of  January  24,  1905,  the  Insurer  told 
the  Insured  to  "Sign  here,"  or  "Sign  there," 
or  "Sign  this  agreement  to  surrender  your 
old  policy,"  or  "Sign  this  policy,"  or  "Sign 
this  receipt  for  the  policy,"  or  what,  If  any, 
representation  was  made  to  the  in.>ured  spe- 
cifically referring  to  his  act  of  slguing  this 
certificate;  and  the  weak  point  In  this  peti- 
tion is  its  failure  to  specifically  allege  all  the 
facts  in  this  regard ;  but  It  seems  to  be  f olr- 
ly  Inferable  from  the  allegation  of  the  peti- 
tion that  he  must  have  understood  this  cer- 
tificate of  loan  as  a  part  of  or  con.slstently 
related  to  the  contract  represente'd  to  him,  so 
that  the  representations  made  to  him  may  be 
understood  as  relating  to  this  certificate  as 
we  have  hereinbefore  stated.  When  so  un- 
derstood. It  appears  to  us  that  this  petition 
should  be  held  sufficient  as  against  a  gen- 
eral demurrer. 

It  Is  not  difficult  to  understand  how  one 
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who  Is  unable  to  read  because  of  defective 
eyeslgbt  might  be  easllj'  Induced  to  sign  audi 
certificate  In  the  belief  that  he  is  signing 
some  part  of  the  contract  represented  to  him 
or  some  writing  consistent  therewith  and  ap- 
propriate thereto,  and  how,  after  a  lapse  of 
10  rears,  he  might  be-  unable  to  remember 
what  particular  writing  be  thought  ut  the 
time  he  was  signing,  or  how  he  was  induced 
to  sign  the  same,  except  that  the  entire  con- 
tract was  r^resented  to  him  as  he  alleges, 
and  he  signed  in  total  ignorance  of  the  true 
character  of  the  writing  and  of  any  indebt- 
edness thereby  evidenced. 

It  Is  not  ditflcult  to  undorstiiud  bow  James 
K.  Myler  might  have  signed  this  writing  in 
the  belief  that  he  was  slgnlag  one  evidencing 
his  surrender  of  the  old  policy  or  of  his  re- 
ceipt of  the  new,  or  both,  or  some  other  equally 
appropriate  writing  in  accord  with  the  con- 
tract represented  to  him,  without  being  able 
to  remember  as  to  this;  and,  since  be  does 
remember  and  alleges  sufficiently  material 
false  and  fraudulent  representations  contrib- 
uting as  here  shown  to  induce  blm  to  sign,  be 
should  be  allowed  to  make  his  proof  if  he 
can.  The  character  and  contents  of  the  con- 
tract, as  a  whole,  into  which  he  was  entering 
were  falsely  and  fraudulently  uilsrepreseni- 
ed  to  hliu,  according  to  the  allegations  under 
consideration;  and,  since  it  appears  from 
these  allegations  that  this  was  a  material 
contributing  cause  of  bis  signature,  the  fact 
that  the  character  of  the  contract  and  of  the 
writings  evidencing  the  same  are  reasonably 
calculated  to  suggest  additional  representa- 
tions which  are  not  alleged,  and  that  the  pe- 
tition shows  a  belief  on  the  part  of  the 
plaintiffs  that  tliere  were  some  additional 
false  and  fraudulent  representations  directed 
more  immediately  to  James  IC.  Myler's  act 
of  signing  and  referring  more  specifically  to 
the  "certificate  of  loan,"  which,  after  a  lapse 
of  10  years  he  is  unable  to  remember,  and 
which  plaintiffs  are  therefore  unable  to  put 
forward  as  a  ground  for  the  relief  sought, 
except  to  allege  that  such  additional  rejjre- 
seutation,  bore  no  information  as  to  the  con- 
tents or  true  character  of  this  certificate  or 
as  to  the  indebtedness  thereby  evidenced, 
should  not  be  allowed  to  defeat  their  right  to 
a  rescission  of  the  contract  under  all  the 
facts  and  circumstances  alleged,  including 
the  fiduciary  relationship  of  the  defendant 
to  the  Insured  at  the  time  of  the  contract  of 
January  24,  1905.  In  the  case  of  Mutual 
Reserve  Life  Insurance  Co.  v.  Foster,  19  The 
Times  U  R.  342,  affirmed  on  July  29,  1004. 
by  the  British  House  of  Lords,  20  The  Tlme;^ 
L.  R.  715,  the  representations  which  were 
deemed  false  and  fraudulent  and  sufficient  to 
Justify  a  rescission  of  an  Insurance  contract 
that  was  characterized  as  difficult  to  under- 
stand and  "tricky"  and  "deceptive"  in  its 
wording  perhaps  bore  as  strong  a  resemblance 
to  the  truth  as  the  representations  relied  up- 


on by  the  plaintUTa  in  the  Instant  case,  and 
the  insured,  being  apparently  not  only  able 
to  read,  but  a  learned  lawyer,  was  not  so 
free  from  negligence  as  the  insured  in  the  in- 
stant case.  To  quote  from  the  brief  in  be- 
half of  the  plaintiffs  in  error: 

"The  material  facts  of  the  case  were  these: 
On  January  17,  1891,  the  respondent  Poater  en- 
tered into  a  contract  of  life  insurance  with  the 
appellant,  which  was  then  called  the  Mutual 
Reserve  Fund  I-iife  Association,  and  was  a  cor- 
poration created  under  the  laws  of  New  York 
with  on  office  and  place  of  business  at  London. 
He  was  induced  to  take  this  policy  by  a  repre- 
sentative of  the  company  named  Bridgmon,  i^ho 
represented  to  him  that,  owing  to  its  method  of 
doing  business,  the  company  was  able  to  in- 
sure at  about  half  the  cost  of  English  offices; 
that  a  policy  for  £5,000  would  cost  him  £70 
per  annum  only.  During  the  course  of  the  ne- 
gotiations Bridgman  furnished  Foster  with  cer- 
tain pamphlets,  reports,  and  tables  of  mortu- 
ary rates,  which  were  to  be  payable  on  the  first 
week  day  of  every  second  month.  Neither 
Bridgman  nor  the  papers  furnished  by  him  dis- 
closed the  fact  that  these  mortuary  calls  or  pre- 
miums were  liable  to  increase  with  the  incirease 
of  age.  Acting  upon  the  aforesaid  representa- 
tions Mr.  Foster  insured  in  the  amount  of  £8,- 
000.  Indorsed  upon  the  policy  which  was  issued 
to  him  was  a  table  of  mortuary  calls  purporting 
to  dhow  the  maximum  rate  per  £100  of  insur- 
ance payable  by  each  member  according  to  his 
age.  The  policy  was  so  wonled  as  to  permit 
the  assessment  of  members  according  to  their 
ages  at  the  time  of  the  calls,  and  at  the  same 
time  to  create  the  impression  that  members 
were  liable  to  pay  only  the  maximum  rates  for 
their  respective  ages  at  the  time  of  the  issuance 
of  the  insurance.  For  7  years  Mr.  Foster  was 
called  upon  to  pay  mortuary  calls  not  exceeding 
in  amount  the  maximum  rates  for  bis  age  at 
the  time  he  became  a  member,  viz.  36  years. 
On  February  1,  1898,  however,  the  company  de- 
manded  of  him  the  paymeat  of  a  rate  substan- 
tially in  excess  of  the  maximum  rate  for  his  age 
at  the  time  of  insuring;  and  on  October  \ 
1899,  payment  at  a  stul  higher  rate  was  de- 
manded. Mr.  Foster  having  objected  to  these 
calls,  the  company  asserted  its  right  to  make 
mortuary  calls  (upon  the  first  week  day  of  every 
second  month)  not  exceeding  the  maximum 
amounts  stated  in  the  table  indorse<l  on  his 
policy  according  to  his  age  at  the  date  when 
the  call  was  made,  and  not  at  the  date  when 
the  policywas  issued.  To  prevent  the  forfeiture 
of  his  policy  and  under  protest  and  preserving 
all  his  rights,  the  respondent  paid  the  sum  of 
£G8  7s.  6(1.  in  excess  of  the  amount  he  was  lia- 
ble to  pay  according  to  his  contention.  The 
dates  of  these  payments  are  not  stated  in  the 
report,  but  calculations  based  upon  the  amoulat 
of  this  excess  and  the  increases  in  rate  indicate 
that  Mr.  Foster  paid  the  increased  mortuary 
calls  on  the  first  day  of  every  second  month 
from  February  1,  1898,  until  about  the  last 
of  the  year  1900.  The  date  of  the  commence- 
ment of  the  action  is  not  stated  in  the  report, 
but  the  report  of  the  case  in  the  Court  of  Ap- 
peal, 19  The  Times  Ijaw  Reports,  342,  shows 
that  it  was  tried  in  the  nisi  prius  court  in  July, 
1002.  The  relief  sought  was  that  the  policy  be 
adjudged  to  require  mortuary  calls  to  oe  based 
upon  the  age  of  the  insured  at  the  time  of  the 
issuance  of  the  insurance,  and  that  the  differ^ 
cnce  between  the  amounts  paid  by  the  insured 
and  tbe  maximum  rates  for  his  age  at  the  time 
of  insuring  should  be  refunded  to  bim,  or,  in 
the  alternative,  the  rescission  of  the  policy  upon 
the  ground  that  it  had  been  represented  to  him 
that  by  the  terms  of  tbe  policy  he  would  be  re- 

?iuire<l  to  pay  no  more  than  the  maximum  ratet 
or  his  age  at  the  time  of  insuring,  whereas  tihe 


Digitized  by 


Google 


OU.) 


MTLER  V.  FIDELITY  MUT.  LIFE  INS.  OO. 


607 


policy  in  fact  required  him  to  pay  Bach  rates 
based  upon  his  age  at  the  time  of  the  call. 

"In  the  trial  court  Mr.  Justice  Kekewick  held 
tlkat  by  the  terms  of  the  policy  the  insured  was 
<mly  required  to  pay  the  maximum  rate  for 
his  age  at  the  time  of  insuring,  that,  there- 
fore, the  policy  had  not  been  misrepresented  to 
him,  but  that  he  had  been  overdiarged.  Judg- 
ment was  rendered  in  favor  of  the  plaintiff  for 
the  said  sum  of  £68  Ts.  6d.  The  Court  of  Ap- 
peal (Collins,  BiL  R.,  Romer  and  Cozens-Hardy, 
L.  JJ.)  reversed  this  judgment,  holding  that 
the  policy  did  permit  mortuary  calls  at  the  rate 
prescribfld  for  the  age  of  the  insured  at  the 
time  of  the  calls,  but  that  since  it  had  been 
represented  to  the  plaintiff  that  under  the  policy 
he  was  liable  to  pay  only  the  maximum  calls 
baaed  u^n  his  age  at  the  time  of  insuring,  he 
was  entitled  to  rescind  and  recover  back  the 
amount  of  all  calls  paid  by  him  from  the  very 
beginning,  together  with  interest  thereon  from 
the  times  of  payment  (the  same  relief  demanded 
by  plaintiff  in  error  in  this  case).  This  judg- 
ment of  the  Court  of  Appeal  was  affirmed  in 
the  House  of  Ix>rds  (Earl  of  Halsbury,  L.  C, 
Lord  Macnaghten,  and  Lord  Lindley)  on  July 
29,  1904.  We  quote  the  report  of  the  opinions 
of  the  Lord  Chancellor  and  Lords  Macnaghten 
and  Lindley:  The  Lord  Chancellor,  in  moving 
that  the  appeal  be  dismissed,  said  that  there 
were  one  or  two  questions  raised  which  might  be 
summarily  dismissed.  The  first  was  the  nature 
of  the  document  tendered  to  Mr.  Foster,  which 
the  Conrt  of  Appeal  had  described  as  "tricky." 
His  lordship  concurred  in  that  description.  Aft- 
er three  days'  elaborate  exposition  their  lord- 
ships had  at  last  arrived  at  what  the  real  mean- 
ing was.  There  had  been  great  ingenuity  in 
concealing  the  real  effect  of  the  contract.  It 
was  not  necessary  to  go  through  the  whole  of 
the  evidence.  But  when  one  observed  the  mode 
in  which  at  one  oarticular  period  of  lif°  the 
list  of  ages  stopped,  and  when  one  noticed  that 
the  language  which  was  used  was  undoubtedly 
of  an  ambiguous  character — he  doubted  very 
much  whether  that  ambiguity  was  not  intention- 
«1-Hhe  result  to  his  lordship's  mind  was  that 
beyond  all  doubt  this  wf  ?  a  document  which  any 
one,  even  a  skilled  pelfson,  would  be  unable  to 
understand  withodt  very  careful  and  elaborate 
explanation.  It  was  clear  to  bis  mind  that  Mr. 
Foster  did  not  understand  it,  and  that  he 
thought  tfiat  upon  the  true  construction  of  the 
policy,  sMch  as  it  was,  he  was  entitled  to  keep 
up  his  !;iolicy  on  the  original  rates  without  sub- 
sequent increase.  In  these  circumstiinces  his 
lordship  was  of  the  same  opinion  as  the  Court 
of  Appeal— that  Mr.  Foster  was  entitled  to  the 
relief  which  he  claimed.  His  only  difficulty  was 
with  respect  to  the  argument  last  raised  by  Mr. 
tjpjohn — on  the  point  of  delay.  Undoubtedly 
there  bad  been  considerable  delay,  and  the  pas- 
sages cited  from  the  judgments  of  Lord  Cairns 
were  entitled  to  the  greatest  possible  attention 
and  respect.  But  the  question  what  was  a  rea- 
sonable time  was  inextricably  involved  in  the 
nature  of  the  transactions.  Here  Mr.  Foster 
had  a  policy  which  he  naturally  was  not_ inclined 
to  surrender,  preferring  to  insist  on  his  rights 
ander  the  policy.  Thus  he  was  placed  in  a 
somewhat  awkward  position  pending  his  ascer- 
tainment of  those  rights.  His  lordship  admitted 
the  cogency  of  Mr.  Unjobn's  observations  on  this 
part  of  tie  case,  but  in  the  difficult  circumstanc- 
es of  the  ease  he  did  not  think  it  was  too  late 
for  Mr.  Foster  to- make  his  complaint.  Lord 
Macnaghten,  in  expressing  his  concurrence  with 
the  judgment  moved,  said  that  he  had  also  been 
impressed  with  the  argument  founded  on  delay, 
tut  in  the  circumstances  he  did  not  think  that 
delay  was  fatal.  Lord  Lindley  said  that  the 
case  had  been  presented  to  their  lordships  with 

freat  ability,  skill,  and  fairness.  Mr.  Haldane 
ad  with  great  ingenuity  avoided  the  real  point 
of  oontrnversy,  whilst  he  insisted  upon  the  great 
Advantages  and  the  soundness  of  the  principles 


of  the  appellants'  system  of  insurance.  Then, 
and  not  before,  he  called  attention  to  the  docu- 
ments which  induced  Mr.  Foster  to  enter  into 
the  contract.  But  without  that  preliminary  ex- 
planation his  lordship  did  not  think  that  any 
ordinary  intelligent  Englishman  would  have 
understood  the  documents  placed  in  Mr.  Foster's 
hands  in  any  other  sense  than  that  in  which 
Mr.  Foster  understood  them.  His  lordship  was 
perfectly  satisfied  that  he  should  have  under- 
stood them  exactly  as  the  respondent  had  under- 
stood them,  and  in  his  opinion  the  Court  of  Ap- 
§eal  had  not  gone  too  far  in  characterizing  these 
ocuments  as  tricky  and  deceptive.  The  most 
formidable  argument  was  that  whicli  was  found- 
ed on  the  respondent's  delay,  but  in  the  difficult 
circumstances  in  which  he  was  placed  he  con- 
curred with  his  noble  and  learned  friends  in 
thinking  that  the  delay  did  not  deprive  Mr.  Fet- 
ter of  toe  relief  which  he  sought.'  " 

It  la  argued  in  effect  tbat  the  consideration 
expressed  In  policy  No.  167821  "of  the  pay- 
ment in  advance  of  $317.20  and  of  the  pay- 
ment of  a  like  amount  on  or  befwre  the  24th 
day  of  January  and  every  year  thereafter 
until  premiums  for  twenty  years  were  duly 
paid  or  unUl  the  prior  death  of  the  Insured," 
together  with  the  fact  that  this  policy  was 
granted  as  of  January  24,  1896,  when  James 
K.  Myler  was  9  years  younger,  although  it 
expressly  provided  that  such  premium  should 
be  paid  for  11  years  only,  and  that  the  pre- 
mium period  would  end  on  January  24,  1916, 
was  constructive  notice  to  him  that  this  pre- 
mium for  each  of  the  9  years  prior  to  the 
contract  of  January  24,  1905,  was  to  be  paid 
In  some  way  other  than  by  mere  surrender 
of  policy  No.  58303. 

But,  although  this  peculiarity  in  the  pro- 
visions of  policy  No.  167821  may  have  been 
sufficient  to  excite  a  question  in  the  mind  of 
a  critical  lawyer,  it  cannot  be  said  as  a  mat- 
ter of  law  that  the  average  person  In  the 
position  of  James  K.  Myler  would  not  be  Jus- 
tified In  believing,  as  we  must  assume  he  did, 
that  the  surrender  of  a  policy  No.  58303, 
which  he  values  at  $2,392.76  at  that  time, 
was  the  only  and  a  sufficient  consideration 
for  the  omission  of  any  other  provision  for 
the  payment  of  the  9  omitted  premiums  sug- 
gested by  the  provision  for  the  payment 
of  $317.20  "until  premiums  for  twenty  years 
were  duly  paid  or  until  the  prior  death  of 
the  insured." 

And,  then,  too,  in  view  of  the  fiduciary  re- 
lationship between  the  Insurer  and  the  Insur- 
ed, If  any  other  view  be  taken  of  the  contract 
of  January  24,  1905,  than  that  the  11  premi- 
ums called  for,  together  with  the  surrender  of 
policy  No.  58303,  was  the  sole  and  suffi- 
cient consideration  for  policy  No.  167.S21, 
the  provisions  just  mentioned  in  this  latter 
policy  would  seem  Inconsistent,  If  not,  as 
was  said  of  the  policy  under  consideration  In 
the  case  of  Mutual  Reserve  Life  Insurance 
Co.  v.  Foster,  supra,  "tricky"  and  "decep- 
tive." We  do  not  think  the  petition  vulner- 
able at  this  point  to  an  attack  by  general  de- 
murrer. 

It  Is  also  argued  tbat  the  plaintiffs  in  ask- 
ing a  rescission  of  the  contract  of  January 
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24,  1905,  more  than  10  montlis  after  they 
had  actnal  knowledge  of  the  fraud  they  al- 
lege, and  about  20  months  after  the  indorse- 
ment upon  policy  No.  167821  of  the  fact  of 
defendant's  claim  of  the  Indebtedness  and 
Hen  evidenced  by  the  "certificate  of  loan," 
are  guilty  of  such  laches  as  to  defeat  their 
right  to  an  equitable  rescission ;  but,  In  view 
of  all  the  facta  alleged  in  the  petition,  we  are 
unwilling-  to  say  that  the  same  is  not  suffi- 
cient in  this  respect  as  against  a  general  de- 
murrer. In  6  R.  C.  I*  Contract,  {  317,  p.  935, 
It  is  said: 

"Where  it  would  be  practically  unjngt  to 
give  a  remedy,  either  because  the  party  has, 
by  his  conduct,  done  that  which  miRht  fairly 
be  regarded  as  equivalent  to  a  waiver  of  it,  or 
where  by  his  conduct  and  neglect  he  has.  though 
perhaps  not  waiving  that  remedy,  put  the  other 
party  in  a  situation  in  whidi  it  would  not  be 
reasonable  to  place  him  if  the  remedy  were  aft- 
erwards to  be  asserted,  lapse  of  time  and  delay 
are  material.  Two  circumstances,  always  '"- 
portant  in  such  cases,  are  the  length  of  the  de- 
lay and  the  nature  of  the  acts  done  durmg  the 
inter\'al,  which  might  affect  either  party  and 
cause  a  balance  of  justice  or  injustice  m  taking 
the  one  course  or  the  other,  so  far  aa  relates 
to  the  remedy." 

And  in  S  Elliott  on  Contracts,  {  2431,  p. 
688,  it  l8  said : 

"A  person  cannot  be  deprived  of  his  remedy 
in  equity  on  the  ground  of  laches,  iinl^s  it  ap- 
pears that  he  had,  or  ought  to  have  had.  knowl- 
edge of  his  rights.  •  •  •  If  the  delay  is  un- 
reasonable, and  the  adversary  party  has  chanj!- 
ed  his  position  so  that  he  cannot  be  placeU.ja 
statu  quo,  rescission  will  be  denied.  But  an 
alteration  in  position  not  affecting  substnntuil 
rights  does  not.  of  itself,  prevent  rescission.  A 
number  of  opinions  of  eminent  jurists  would 
seem  to  excuse  any  delay  less  than  the  period 
of  the  statute  of  limitations  which  has  not  op- 
erated to  the  prejudice  of  the  defendant.  But 
relief  by  way  of  cancellation  has  been  given  re- 
zardless  of  unexplained  delay  on  the  plaintiffs 
part,  amounting  in  some  instances  to  several 
years." 

It  may  be  easily  understood  how  It  may 
have  required  considerable  time  for  plaintiff 
to  determine  his  rights  and  to  choose  between 
the  alternatives  which  confronted  him  upon 
the  discovery  that  he  had  signed  such  a  "cer- 
tificate of  loan,"  and  it  does  not  appear  from 
the  petition  that  defendant  so  altered  its  posi- 
tion In  the  meantime  as  to  render  a  rescis- 
sion inequitable. 

[3]  It  is  also  argued  that  the  plaintiffs 
have  an  adequate  remedy  at  law,  and  that 
their  asserted  right  to  an  equitable  rescis- 
sion should  he  denied  for  this  reason. 

(a)  In  4  R.  0.  li.  Cancellation  of  Instru- 
ments, $  5.  p.  491.  It  is  said : 

"Accordingly  equity  will  not  decree  the  cancel- 
lation of  a  written  instrument  when  the  legal 
remedy  by  an  action  or  defense  is  plain,  ade- 
quate, and  complete.  This  principle  is  subject 
to  the  qualifications,  however,  that  to  exclude 
the  equitable  jurisdiction,  the  legal  remedy 
must  be,  in  all  respects,  as  satisfactory  as  the 
relief  furnished  by  a  court  of  equity.  Accord- 
ingly, while  it  is  generally  held  that  fraud  in 
the  procurement  of  a  contract  is  not  of  itself 
sufficient  to  take  a  case  out  of  the  rule,  it  is 
equally  well  settled  that  chancery  will  exercise 
its  concurrent  jurisdiction  where  it  may  grant 
more  complete  relief  by  compelling  the  cancella- 


tion or  surrender  of  the  instrument  fraudulently 
obtained."  24  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  614. 

But  in  Howe  t.  Martin,  23  OkL  661,  102 
Pac.  128,  138  Am.  St  Rep.  840,  it  was  held: 
"A  person  induced  by  false  and  fraudulent  rep- 
resentations to  purchase  or  exchange  for  prop- 
erty has  three  remedies.  He  may,  first,  uQon 
discovery  of  the  fraud,  rescind  the  contract  ab- 
solutely, and  sue  in  an  action  at  law,  and  re- 
cover the  consideration  parted  with  upon  th« 
fraudulent  contract,  and  in  such  a  case  he  must 
restore,  or  offer  to  restore,  to  the  parties  sued 
whatever*  he  has  received  by  virtue  of 'the  con- 
tract ;  or,  second,  he  may  bring  an  action  in  eq- 
uity to  rescind  the  contract,  and  in  such  a  cast 
it  18  sufficient  to  plaintiff  to  restore,  or  maks 
offer  in  his  petition  to  restore,  everything  of 
value  which  he  has  received  under  the  contract; 
or,  third,  he  may  affirm  the  contract,  retain  that 
which  he  has  received,  and  bring  an  action  at 
law  to  recover  the  damages  sustained  by  reason 
of  his  reliance  upon  the  fraudulent  representa- 
tions." 

It  is  argued  that  plaintiff's  petition  la  in- 
suflleient  to  entitle  them  to  rescind  because 
It  does  not  offer  to  do  equity  by  allowing 
defendant  to  retain  reasonable  compensation 
as  premiums  for  the  0  years  during  which 
they  had  the  benefit  of  protection  under  the 
policy;  but  this  protection  was  an  incident 
of  the  fraud  alleged  by  them,  involving  no 
financial  benefit  to  plaintiffs  or  loss  to  the 
defendant  The  case  of  Summers  v.  Alexan- 
der, supra,  tends  in  some  degree  to  negstlva 
this  argument ;  and  In  the  case  of  Kettlewell 
"r>-Refuge  Assurance  Co.,  1  K.  B.  545,  3  Brit- 
ish Tfttijlng  C^ses,  844,  the  syllabus  as  quoted 
in  thebrief  for  plaintiffs  in  error  reads  as 
follows:  ^, 

"By  a  polity  of  life  insarance  the  defendants, 
in  consideration  Of  the  payment  by  the  plaintiff 
of  a  weekly  premium,  ioiitracted  to  pay  to  the 
plaintiff  a  certain  sum  upon  yjedeath  of  a  third 
person.     After  the  policy  had  l5wp  on  foot  for 
a   year  the   plaintiff  proposed   to  let   it  la^se, 
whereupon  the  defendants'  agent,  wM  the  view 
of  inducing  her  to  continue  the  nayi,vit  of  the 
premiums,  falsely,  and  without  the  au^rity  of 
the  defendants,  represented  •  to  her   tbtB  if  she 
continued  paying  the  premiums  for  4  mo.\|ye»rs 
she  would  be  entitled  to  a  free  policy,  Wt  a 
to  say,  that,  though  the  policy  would  rema\  ip 
force,  she  would,  on  the  expiration  of  that  f^' 
od,  have  no  further  premiums  to  pay.     RelyV 
on  that  representation  she  continued  to  pay  >* 
premiums  for  the  further  period  of  4  years,  rt 
on  the  expiration  of  that  period  the  defendaj 
refused  to  give  her  a  free  policy.     The  plain* 
sued  to  recover  back  the  premiums  paid  by  F 
since  the  date  of  the  false  representation  ma^ 
"Held   by    Lord   Alverstone,   C.   J.,    and    t* 
Oorell  Barnes,  IVesident  (Buckley,    L,  J.,  d' 
senting),  that,  the  contract  contained  in  the  p' 
icy  being  under  the  circumstances  voidable  ' 
the  plaintiff's  option,  the  foct  that  the  defen 
ants  had,  during  the  whole  of  the  4  years,  bet. 
subject  to  a  risk  of  .having  to  pay  the  sum  a 
sured  in  the  event  of  the  life  dropping  durin 
that  period  did  not  amount  to  a  part  perfom 
ance  of  the  contract  so  as  to  bar  the  plainti 
from  the  exercise  of  her  option  to  avoid  it,  an 
that  the  premiums  consequently  could  be  recov 
ered  back  as  money  had  and  received  to  her  use 
"Held,   by   Lord   Alverstone,   C.    J.,    that   the- 
amount  of  the  premiums  could  also  be  recovered 
as  damages  in  an  action  of  deceit  '' 

"Held,  by  Buckley,  L.  J.,  that  it  could  be  re- 
covered as  money  obtained  for  the  defendants 
by  the  fraud  of  their  agent" 
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Tbe  opinions  of  the  Judges  In  that  case,  as 
also  quoted  In  tbe  same  brief,  read  as  fol- 
lows: 

"Ix>rd  AJverstone,  C.  J.:  'We  all  think  that 
the  judgmeut  appealed  from  is  right,  but  I  am 
not  sure  that  we  are  agreed  as  to  our  reasons. 
In  this  case  the  plaintiff,  in  Februarj,  1901,  ef- 
fected a  policy  with  tbe  defendants  under  cir- 
cumstances to  which  no  exception  could  be  tak- 
en, and  for  rather  mure  than  J.2  months  she 
continued  to  pay  the  premiums.  Ii^  April,  1902, 
•he  was  about  to  drop  the  policy,  when  a  repre- 
sentation was  made  to  her  by  one  of  the  defend- 
ants' agents  that  if  she  went  on  paying  for  a 
certain  time  she  would  get  a  free  policy,  and  a 
Bimilar  reuresentatiun  was  made  to  her  later  by 
another  of  the  defendants'  agents.  Those  rep- 
resentations were  untrue,  and,  relying  upon 
them,  the  plaintiff  was  induced  to  continue  pay- 
ment of  the  premiums.  Under  those  circum- 
stances she  claims  to  be  entitled  to  recover  back 
the  premiums  paid  since  April,  1902.  Now,  as 
a  general  rule,  it  is  clear  that  where  money 
is  paid  in  reliance  npon  a  fraudulent  misrepre- 
sentation it  can  be  recovered  back.  But  it  is 
said  that  that  does  not  apply  to  policies  of  life 
insurance,  because,  inasmuch  as  tbe  insurance 
company  would  not  be  aflowed  in  an  action  on 
tbe  policy  to  set  up  their  own  agent's  wrong 
and  allege  that  the  policy  was  void,  they  must 
have  been  under  a  contingent  liability  to  pay 
the  sum  assured  during  the  whole  time  that  the 
premiums  were  being  paid  and  tbe  policy  was 
in  existence,  and  that  consequently,  as  they 
had  been  at  risk  during  the  whole  of  that  time, 
the  contract  was  no  longer  executory,  and  it 
was  too  late  for  the  defrauded  party  to  rescind. 
With  that  contention  I  cannot  agree.  In  my 
opinion  it  is  not  right  to  speak  of  a  mere  risk 
of  that  kind  which  has  not  produced  any  benefit 
in  fact  to  the  assured,  as  being  a  part  perform- 
ance of  the  contract.  1  agree  in  the  view  that 
there  is  a  state  of  things  which  arises  in  every 
case  in  which  a  contract  is  voidable,  the  one 
party  being  bound  and  the  other  not.  I  think 
this  case  is  governed  by  the  decision  of  the  Court 
of  Appeal  in  British  Workman's  and  General 
Assurance  Co.  v.  Cunliffe  (1902)  18  Times  L. 
R.  502.  It  is  quite  true  that  in  that  case  the 
objection  to  tbe  policy,  namely,  that  tbe  assured 
had  no  insurable  interest,'  was  one  which  mnde 
the  policy  void,  and  not  merely  voidable.  But 
I  think  the  principle  of  the  judgment  would 
equally  apply  to  a  case  in  which  the  fraudulent 
representation  made  the  contract  voidable  only, 
because  the  assured  would,  in  that  case,  be 
equally  entitled  to  say  that  she  would  never 
have  entered  into  the  contract  if  she  bad  known 
the  truth.  X  am  of  opinion,  therefore,  that  the 
plaintiff  may  recover  back  the  premiums  paid 
by  ber  as  money  had  and  received  to  her  use. 
I  desire  to  add  tbat  the  money  can,  in  my  judg- 
ment, be  also  recovered  back  as  damages  in  an 
action  of  deceit,  tbe  measure  of  the  damages  in 
such  an  action  being  the  amount  of  the  preroi- 
oms  paid.  It  was  contended,  indeed,  by  Mr. 
Manisty,  that  an  action  of  deceit  would  not 
lie  under  tbe  circumstances  of  tbe  case.  In  the 
first  place,  he  said  that  the  agent,  in  making  the 
representation,  was  acting  outside  tbe  scope  of 
bis  authority.  But  there  are  a  number  of  cases 
which  show  that,  if  the  agent  is  there  to  do 
the  business  for  the  benefit  of  the  principal,  the 

grincipal  is  responsible  for  representations  made 
y  the  agent  in  the  course  of  the  business.  Then 
it  was  said  that  the  representation  was  not  one 
as  to  an  existing  fact,  but  a  mere  promise  as 
to  what  would  be  done  in  futuro.  But  it  seems 
to  me  that  it  was  a  statement  as  to  tbe  course 
of  the  company's  business,  according  to  which 
the  payment  of  five  years'  premiums  was  fol- 
lowed by  a  free  policy.  That  is  a  statement 
of  an  existing  practice,  and  therefore  a  rep- 
resentation as  to  a  present  existing  fact.  On 
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both  these  grounds  I  think  the  plaintiff  is  tn* 
titled  to  recover  back  tbe  premiums  paid.' 

"Sir  Gorell  Barnes,  President:  'I  am  of  the 
same  opinion.  I  have  nothing  to  add  to  what 
my  lord  has  said  on  the  question  of  tbe  agent's 
authority.  With  regard  to  the  other  point,  the 
way  in  which  I  regard  the  case  is  this:  The 
policy  was  continuously  binding  on  the  defend- 
ants while  it  existed ;  they  were  liable  as  long 
as  tbe  assured  went  on  paying  tbe  premiums. 
But  the  assured  bad  an  option;  she  might,  if 
she  chose,  cease  to  pay  the  premiums,  where- 
upon by  the  terms  of  the  policy  the  policy  would 
come  to  an  end.  Or  she  might  from  time  to 
time  renew  it  by  paying  the  premiums.  Now, 
the  policy  having  been  taken  out  nothing  oi 
importance  happened  until  after  the  policy  had 
been  on  foot  for  a  year.  But  shortly  after  the 
expiry  of  a  year  a  represeutation  was  made  to 
her,  as  a  result  of  which  representation  she  was 
induced  to  abandon  her  intention  of  letting;  the 
policy  lapse,  and  continued  to  pay  tbe  premiums 
and  thereby  keep  the  policy  alive.  Some  time 
afterwards  the  representation  was  discovered  to 
be  false.  And  tbe  question  is.  What  are  her 
rights  in  respect  to  the  premiums  which  she  had 
paid  in  consequence  of  tbe  false  representation? 
The  first  point  made  was  that  the  representation 
was  not  a  representation  as  to  an  existing  fact. 
But  I  think  it  is  quite  clear  that  the  representa- 
tion amounted  to  a  statement  that,  in  accordance 
with  the  course  of  business  of  the  defendants, 
there  would  be  a  free  policy  forthcoming  at  the 
end  of  5  years.  It  was  a  represeutation  as  to 
the  existing  practice  of  tbe  company.  I^hen, 
the  fraud  having  been  discovered,  the  plaintiff 
electeil  to  treat  the  policy  as  void  from  Xhe  time 
when  she  was  induced  to  renew  it  by  the  mis- 
representation, and  the  only  answer  to  her  claim 
to  do  so  is.  that  she  cannot  effectively  rescind 
so  as  to  entitle  her  to  recover  the  premiums 
which  had  been  paid  on  the  basis  of  the  false 
representation,  because  during  the  whole  of  the 
period  which  elapsed  between  the  date  of  the 
misrepresentation  and  the  election  to  avoid  the 
policy  the  defendants  have  been  under  a  con- 
tingent liability  to  pay  the  sum  assured  in  the 
event  of  the  life  dropping.  I  am  unable  to  take 
that  view.  It  seems  to  me  that  in  all  cases  in 
which  a  contract  is  voidable  at  the  option  of 
one  party,  the  other  party  is  under  a  liability 
until  that  option  is  exercised.  Tbe  fact  that 
such  a  liability  exists  will  not  affect  the  former 
party's  right  to  declare  tbe  contract  void.  1 
am  of  opinion  that  the  premiums  which  were 
■0  paid  by  tbe  plaintiff  can  be  recovered  back 
as  money  had  and  received  by  tbe  defendants  to 
the  plaintiff's  use.  I  concur  with  the  Lord 
Chief  Justice  in  thinking  tbat  this  appeal  should 
be  dismissed.' 

"Buckley,  L.  J.:  'In  my  opinion  the  judgment 
below  was  right,  but  I  do  not  agree  with  the 
reasons  given  for  it.  The  plaintiff  was  induced 
to  pay  premiums  from  April,  1902,  to  Febru- 
ary, 1906,  by  untrue  statements  made  to  her 
by  the  defendants'  agents  tbat  at  the  expiration 
of  that  time  she  would  be  entitled  to  a  free 
policy.  Tbe  result  of  that  was  tbat  the  con- 
tract of  insurance  was  voidable  at  ber  option, 
but  was  not  voidable  at  the  defendants'  option. 
During  the  time  that  she  paid  her  premiums 
the  company  were  at  risk.  If  the  life  had  drop- 
ped, and  she  bad  sued  the  company  upon  the 
policy,  they  would  have  had  no  defense.  Under 
those  circumstances  it  cannot  lie  in  her  mouth 
to  say  tbat  she  received  nothing  nnder  tbe  con- 
tract Valuable  consideration  had  passed  to  her 
in  the  shape  of  a  right  to  sue  to  enforce  pay- 
ment of  the  sum  assured  if  a  certain  event  had 
happened  daring  the  4  vears.  In  my  judgment, 
therefore,  it  is  impossible  for  her  to  sue  for  the 
money  as  money  had  and  received  to  her  use, 
Pbillimore,  J.,  in  referring  to  Lord  £aienbor- 
ough's  ruling  in  thiffell  v.  Wilson  (1808)  1 
Campb.  401,  uses  a  word  which  has  the  result 
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of  altering  the  whole  effect  of  that  decision. 
What  Lord  Bllenboroagh  said— whether  rightlr 
or  wrongly  does  not  matter  for  the  present 
purpose— was  that  there  bad  been  misrepresenta- 
tion on  the  part  of  the  defendant  which  ren- 
dered the  contract  void.  If  it  were  void,  of 
course  the  money  could  be  recovered.  Philli- 
more,  J.,  in  citing  that  passage,  substitutes  the 
word  "voidable"  for  the  word  "void."  which 
makes  the  whole  difference.  But  there  is  an- 
other ground  upon  which  I  think  the  plaintiff 
can  succeed.  It  is  well  established  by  authority 
that  a  principal  cannot  retain  a  profit  made 
by  the  fraud  of  his  agent,  whether  the  princi- 

Sal  authorized  the  fraud  or  not.  That  is  the 
octrine  that  was  laid  down  in  Barwick  v,  Eng- 
lish Joint-Stock  Bank  (1867)  L.  R.  2  Ex.  259, 
36  U  J.  Eich.  N.  S.  147,  16  I*  T.  N.  S.  461, 
15  Week.  Rep.  877,  12  Eng.  Rul.  Cas.  298. 
'Tbia  general  doctrine  was  thus  expressed  by 
Lord  Coleridge,  C.  J.,  in  Swift  V.  Jewsbury 
(1874)  L.  R.  9  Q.  B.  ^1,  at  page  312:  "JusUce 
points  out,  and  authority  supports  justice  in 
maintaining,  that  where  a  corporation  take  ad- 
vantage of  a  fraud  of  their  agent,  they  cannot 
afterwards  repudiate  the  agency,  and  say  that 
the  act  which  has  been  done  by  the  agent  is 
not  an  act  for  which  they  are  liable.  The 
ground  upon  which  I  think  the  plaintiff  is  enti- 
tied  to  recover  here  is  that  by  the  fraud  of  the 
defendants'  agent  she  was  induced  to  pay  them 
•urns  of  money  which  are  now  in  their  pockets, 
and  are  profit  derived  by  them  from  the  fraud. 
Of  course,  if  the  life  had  dropped  and  she  had 
elected  to  afiBrm  the  contract,  they  could  have 
retained  the  premiums,  but  then  they  would 
have  had  to  pay  her  the  sum  assured.  Bnt  the 
life  did  not  drop,  and  on  discovering  the  fraud 
she  is  entitled  to  say  that  they,  having  by  their 
agent's  fraud  got  her  money  into  their  pocket, 
cannot  be  allowed  to  keep  the  profit  against  her. 

"Appeal  dismissed." 

Section  892,  Stats.  1890  (secUon  984,  Rev. 
Laws  1910),  In  so  far  as  applicable  here, 
reads  as  follows: 

"A  party  to  a  contract  may  rescind  the  same 
in  the  tolfcwing  cases  only:  . 

"First.  If  the  consent  of  the  party  rescinding, 
or  of  any  party  jointly  contracting  with  him, 
was  *  *  *  obtained  through  •  •  •  fraud, 
or  undue  influence,  exercised  by  or  with  the  con- 
nivance of  the  party  as  to  whom  he  rescinds,  or 
of  any  other  party  to  the  contract  jointly  in- 
terested with  such  party." 

And  in  our  opinion  the  general  demurrer 
should  have  been  overruled. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  overrule  the 
demurrer.  All  the  Justices  concurring,  ex- 
cept TUKNHR,  J.,  dissenting,  SHARP.  C.  J., 
absent,  and  KANB,  J.,  not  participating. 

(M  Okl.  287) 

CALDWELL  v.  STEVENS.     (No.  7265.) 

(Supreme  Court  of  Oklahoma.     May  22,  1917. 

Rehearing  Denied  Sept.  25,  1917.) 

(SyUabu$  hy  the  Court.) 
1.  Set-Off  and  Countebclaim  ^=58(1)— Pow- 
EB  of  ConRT— Gbodnds. 
The  power  to  allow  a  set-off  of  debts  by  a 
court  of  equity  exists  independent  of  the  stat- 
ute, where  grounds  of  equitable  interposition  are 
shown,  such  as  fraud,  embarrassment  in  enforc- 
ing the  demand  at  law,  or  special  circumstances, 
such  as  insolvency  or  nonresideuce,  which  ren- 
der it  probable  that  the  party  will  lose  his  de- 
mand and  be  compelled  to  pay  the  demand  of 
the  other. 


2.  Pleadino  «=»144— Sbt-Off— SuTFicntscT. 
Record  examined,  and  helA,  that  the  fourth 
para^aph  of  defendant's  answer  states  facti 
sufficient  to  afford  occasion  for  the  exercise  of 
jurisdiction  by  a  court  of  chancery  to  decree  * 
set-off.  Held,  further,  that  the  evidence  addaoed 
at  the  trial  is  sufficient  to  support  the  findinga 
and  decree  of  the  trial  coort  as  herein  modified. 

Error  from  District  Court,  McGlaln  Coun- 
ty; R.  McMillan,  Judge. 

Suit  by  William  E.  Caldwell  against  Frank 
D.  Stevens.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Modified  and  aflSrmed. 

J.  W.  Hocker,  of  Los  Angeles,  CaL,  for 
plaintiff  In  error.  Dorset  Carter,  J.  B.  Dud- 
ley, and  Vaught  &  Brewer,  all  of  Oklahoma 
City,  for  defendant  In  error. 

KANB,  J.  This  was  a  suit  commenced  by 
the  plaintiff  In  error,  plaintiff  below,  against 
the  defendant  In  error,  defendant  below,  In 
the  Indian  Territory,  prior  to  statehood,  for 
the  purpose  of  recovering  upon  two  promis- 
sory notes,  for  $1,500  each,  and  foreclosing 
a  certain  real  estate  mortgage  executed  for 
the  purpose  of  securing  their  payment 
Hereafter  the  parties  will  be  called  "plain- 
tifT'  and  "defendant,"  respectively,  as  they 
appeared  In  the  court  below. 

The  petition  was  in  the  usual  form,  and 
admittedly  states  a  cause  of  action.  The  an- 
swer of  the  defendant  admitted  the  execu- 
tion of  the  notes  and  mortgage,  but  denied 
the'  right  of  the  plaintiff  to  recover  because 
of  a  certain  oral  agreement,  made  and  en- 
tered Into  by  and  between  said  plaintiff  and 
defendant,  by  the  terms  of  which  plaintiff 
obtained  possession  of  the  mortgaged  premis- 
es and  collected  rents  arising  therefrom  In 
nn  amount  more  than  sufficient  to  discharge 
the  indebtedness  e\-idenced  by  the  notes. 
The  defendant.  In  the  fourth  paragraph  of 
his  answer,  also  alleged  by  way  of  set-off 
that  at  about  the  time  the  Instruments  de- 
scribed above  were  executed  the  defendant 
executed  another  note  for  $1,500,  payable  to 
the  plaintiff,  to  secure  the  payment  of  irhich 
he  executed  a  certain  other  mortgage  on  oth- 
er lots  situated  In  the  city  of  Purcell,  and 
that  by  the  terms  of  another  agreement  rest- 
ing in  parol  plaintiff  took  possession  of  said 
la.st-mentioned  real  estate  and  agreed  to  ap- 
ply the  rents  received  therefrom  to  the  sat- 
isfaction of  said  last-mentioned  note;  that 
the  plaintiff  received  large  sums  of  money 
arising  as  rents  from  said  property,  the  ex- 
act amount  of  which  defejidant  does  not 
know;  that  plaintiff,  by  some  means,  obtain- 
ed title  to  said  last-mentioned  real  estate, 
and  sold  the  same  without  the  consent  of  tbe 
defendant  for  the  sum  of  $2,300;  that  the 
sums  received  on  account  of  said  transaction 
greatly  exceed  the  amount  of  said  $1,500 
note — wherefore  the  defendant  prayed  an  ac- 
counting and  judgment  over  against  tbe 
plaintiff  for  the  excess. 

The  plaintiff  filed  a  reply  to  the  defensive 
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matter  In  tbe  paragraph  of  tbe  idaintifl's 
answer  relating  to  tbe  first  two  notes  and 
mortgage,  denying  tbat  he  had  possession  of 
the  flrat-mentloned  premises,  except  for  a 
part  of  the  time  alleged,  and  admitting  tbat 
he  bad  collected  rents,  but  that  he  had  from 
time  to  time  paid  tbe  taxes  and  Insurance 
and  made  repairs  on  tbe  mortgaged  premis- 
es by  direction  of  the  defendant,  and  tbat  a 
full  and  complete  statement  of  such  account 
had  been  from  time  to  time  rendered  tbe  de- 
fendant, and  a  final  statement  of  account 
thereof  rendered  prior  to  bringing  this  suit 
showed  that  a  balance  of  $1,722  remained 
due  said  plaintiff  on  the  first  notes  and  mort^ 
gage  after  deducting  tbe  net  proceeds  arising 
from  the  rents  of  said  real  estate.  To  the 
fourth  paragraph  of  tbe  answer  the  plaintiff 
filed  a  demurrer,'  suggesting  that,  inasmuch 
as  the  cause  of  action  pleaded  by  way  of 
set-off  sounded  In  tort  and  was  not  connected 
with  tbe  matter  sued  upon,  the  same  did  not 
state  facts  sufficient  to  constitute  a  defense 
to  plaintiff's  en  use  of  action,  which  demur- 
rer was  overruled  by  the  court;  whereupon 
the  plaintiff  filed  a  reply  to  the  answer. 
The  reply  to  the  matter  pleaded  by  way  of 
set-off  alleged  In  effect  tbat  said  last  note 
was  wholly  nuimid;  that  at  tbe  time  defend- 
ant borrowed  said  money  from  tbe  plaintiff 
and  executed  said  last  note  and  mortgage,  be 
had  no  title  to  the  land  described  therein, 
tbe  same  being  In  the  United  States  In  trust 
for  the  Chickasaw  Tribe  of  Indians;  that 
plaintiff  purchased  tbe  right  to  take  a  patent 
thereto  from  the  government,  which  he  sub- 
sequently did,  thereby  acquiring  title  to  said 
lot  in  his  own  name.  Plaintiff  also  pleaded 
tbe  statutes  of  frauds  and  limitations. 

On  tbe  issues  thus  Joined,  tbe  cause  was 
tried  to  the  court,  after  statehood,  and  re- 
salted  In  a  judgment  in  favor  of  the  defend- 
ant, canceling  all  tbe  notes  and  mortgages 
and  rendering  a  money  Judgment  against  tbe 
plaintiff  in  the  sum  of  $1,140.55,  to  reverse 
which  this  proceeding  in  error  was  com- 
menced. 

It  seems  to  be  conceded  by  the  parties 
that.  Inasmuch  as  this  cause  was  pending  up- 
on tbe  advent  of  statehood,  tbe  laws  of  Ar- 
kansas, in  force  In  the  Indian  Territory,  con- 
tinue to  govern  the  matter  of  the  prepara- 
tion of  the  record  for  appeal  and  tbe  review 
of  tbe  questions  raised ;  and  it  is  upon  this 
theory  the  record  will  be  examined.  Whilst 
tbe  brief  of  counsel  for  plaintiff  in  error  con- 
tains many  formal  specifications  of  errors,  a 
careful  examination  thereof  discloses  that 
they  all  may  be  summarized  for  review  un- 
der tbe  following  headings:  (1)  The  trial 
court  erred  in  overruling  tbe  demurrer  of  the 
plaintiff  to  tbe  matter  set  up  In  defendant's 
answer  by  way  of  set-off,  for  the  reason  that 
unliquidated  damages  may  not  be  tbe  subject 
of  set-off  in  a  foreclosure  proceeding;  (2) 
the  statutes  of  limitations  and  the  statute  of 
frauds  constitute  a  complete  bar  to  the  cause 
of  action  attempted  to  be  set  forth  in  tbe 


paragraph  of  the  defendant's  answer,  where- 
in be  attempts  to  plead  a  set-off;  (3)  tbe 
Judgment  rendered  by  the  trial  court  is  not 
supported  by  6u£Sclent  evidence. 

As  we  have  seen  from  the  foregoing  state- 
ment and  specifications  of  error,  the  demur- 
rer to  the  fourth  paragraph  of  defendant's 
answer  is  based  upon  tbe  theory  that  inas- 
much as  the  cause  of  acti<Hi  pleaded  by  way 
of  set-off  sounds  In  tort,  and  is  not  connect- 
ed with  and  did  not  grow  out  of  plaintiff's 
cause  of  action,  it  is  not  available  as  a  set- 
off against  the  plaintiff  in  an  action  founded 
upon  contract  In  order  to  fully  understand 
the  nature  of  the  transactions  now  under 
disensslon,  a  brief  statement  of  the  relation 
existing  between  the  plaintiff  and  defendant 
at  the  time  these  notes  were  executed  is  nec- 
essary: The  plaintiff,  William  K.  Caldwell, 
resided  at  Louisville,  Ky.,  and  was  president 
of  the  Purcell  Mill  &  Elevator  Company,  of 
Purcell,  Okl.;  the  defendant,  F.  D.  Stevens, 
lived  at  Wichita,  Kan.  Stevens  and  Cald- 
well seem  to  have  been  good  friends  for 
many  years,  and  on  several  <>ccasions  had 
embarked  in  business  ventures  together  at 
Wichita  and  elsewhere.  Finally  Caldwell  en- 
gaged Stevens  to  move  to  Purcell  and  become 
manager  of  tbe  Purcell  Mill  &  Elevator  Com- 
pany, and  while  at  Purcell  Mr.  Stevens  pur- 
chased, or  buUt,  the  Helena  Hotel  property, 
borrowing  from  Mr.  Caldwell  $3,000,  and  ex- 
ecuting therefor  tbe  first  two  promissory 
notes  and  tbe  mortgage  upon  which  this  suit 
was  commenced.  About  the  same  time  Ste- 
vens contracted  to  purchase  from  one  David 
Mayes  a  residence  lot,  upon  which  he  erect- 
ed a  residence,  and  in  order  to  enlarge  or  re- 
build tbe  house  he  borrowed  an  additional 
$1,600  from  Mr.  Caldwell,  to  secure  which  he 
executed  tbe  second  note  and  mortgage.  All 
of  these  transactions  occurred  prior  to  the 
time  the  title  to  tbe  townsite  of  Purcell  was 
transferred  to  tbe  occupants  of  tbe  lots  by 
tbe  townsite  commission,  and  while  tbe  title 
to  tbe  land  was  still  in  tbe  United  States  as 
trustee  for  tbe  Chickasaw  Tribe  of  Indians. 

The  second  mortgage  contained  a  provision 
to  the  effect  tbat  Stevens  would  appear  be- 
fore tbe  proper  court,  commission,  or  tribunal 
appointed  pursuant  to  law  for  the  purpose 
of  procuring  a  deed  in  due  form  to  said  lot, 
and  that,  in  the  event  he  failed  to  do  so  for 
any  reason  whatever  within  six  weeks  after 
notice  served  on  him  that  such  lots  are  for 
sale,  Caldwell  was  authorized  to  appear  be- 
fore such  commission  for  said  purpose,  and 
in  the  event  this  was  done  the  Improvements 
placed  upon  said  lot  by  Stevens  would  be  con- 
sidered tbe  property  of  the  second  party 
(Caldwell)  for  said  purpose,  subject  to  tho 
equities  of  said  Stevens,  and  the  lien  thereby 
created  shaU  include  in  addition  to  tbe  de- 
ferred payments  such  additional  sum  as  said 
Caldwell  may  have  expended,  including  any 
Incidental  fees  or  costs  in  the  payment  of 
said  sum  necessary  to  procure  title  from  said 
commission  or  other  proper  authority  to  said 
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premises.  Tbe  mortgage  also  contained  a 
provision  to  the  effect  that,  in  the  event 
Stevens  failed  for  any  reason  to  procure  the 
absolute  title  to  said  premises  from  said 
townsite  commission,  or  defaulted  In  the  pay- 
ment of  said  first  payment,  as  provided  by 
law,  then  and  in  that  event  Caldwell  may  at 
his  election  declare  a  .default  in  the  terms 
of  said  mortgage  and  be  entitled  to  declare 
possession  thereof  for  the  purpose  of  fore- 
closure. This  provision,  which  was  common- 
ly Inserted  In  mortgages  on  town  lots  In  the 
Indian  Territory  executed  before  legal  title 
thereto  was  acquired  from  the  various  town- 
site  commissions,  was  for  the  purpose  of 
showing  the  relation  existing  between  the 
parties  and  to  provide  a  means  for  the  pro- 
tection of  the  mortgagee  in  the  event  the 
mortgagor  failed  to  perfect  his  title  to  the 
mortgiiged  premises.  By  this 'provision  the 
mortgagee  in  certain  circumstances  was  au- 
thorized to  make  the  proof,  etc.,  necessary  to 
vest  the  title  in  the  mortgagor,  and  la  the 
event  this  was  done  the  Improvements  placed 
upon  the  lot  by  the  mortgagor  were  consider- 
ed the  property  of  the  mortgagee  for  such 
purpose  only,  and  the  lien  created  by  the 
mortgage  covered  the  sums  thus  necessarily 
expended  In  addition  to  the  principal  sum. 

The  fourth  paragraph  of  the  answer  al- 
leged in  effect  that.  Instead  of  making  appli- 
cation for  the  lot  in  the  name  of  Stevens  pur- 
suant to  the  foregoing  provision  of  the  mort- 
gage, Caldwell  made  application  and  took  a 
deed  thereto  In  his  own  nanier  that  while 
Caldwell  was  In  possession  of  said  lot  he  re- 
ceived large  sums  of  money  arising  as  rents 
therefrom,  for  which  he  never  accounted ; 
and  that  subsequently  he  sold  the  lot  to  one 
Thacker  for  the  sum  of  $2,300.  The  prayer 
Is  that  Stevens  shall  have  judgment  for  the 
rents  and  profits  thus  collected,  and  for  the 
sum  of  $2300,  the  amount  received  for  said 
lot  by  Caldwell.  In  our  judgment,  the  facts 
alleged  in  the  fourth  paragraph  of  the  an- 
swer clearly  charge  the  breach  of  a  trust 
relation  on  the  part  of  the  plaintiff,  which, 
in  the  circumstances  of  this  case,  constitute 
a  proper  subject  for  an  equitable  set-off. 

[1]  The  power  to  compel  a  set-off  of  debts 
was  exercised  by  courts  of  equity  prior  to 
any  statute  on  Vie  subject,  and  exists  inde- 
pendent of  those  statutes,  being  allowed  up- 
on the  general  principles  of  equity  and  upon 
the  equitable  jurisdiction  of  the  court  over 
its  suitors,  and  statutes  allowing  set-offs  have 
not  taken  away  the  equitable  jurisdiction, 
but  have  merely  provided  a  remedy  at  law 
for  the  set-off  of  mutual  claims  between  par- 
ties, which  might  always  have  been  done  in 
equity.  34  Cyc.  633.  Of  coarse,  some 
grounds  for  equitable  Interposition  must  be 
shown,  such  as  fraud,  embarrassment  in  en- 
forcing the  demand  at  law,  or  special  circum- 
stances, such  as  insolvency  or  nonresidence, 
which  render  it  probable  that  the  party  will 
lose  bis  demand  and  be  compelled  to  pay  the 


demand  of  the  other.    19  Ene.  PL  ft  Pr.  p^ 

719. 

In  the  case  at  bar,  as  we  have  seen,  both 
fraud  and  diversity  of  residence  on  the  part 
of  the  plaintiff  and  defendant  are  shown. 
The  nonresidence  of  a  party  having  a  claim 
which  he  is  enforcing,  or  about  to  enforce, 
against  one  having  a  demand  against  him,  is 
frequently  mentioned  as  affording  occasion 
for  the  exercise  of  the  jurisdiction  of  a  court 
of  chancery  to  decree  a  set-off,  and  in  some 
cases  relief  has  been  granted  upoa  this 
ground  alone.  Livingston  v.  Marshall,  82  Ua. 
281,  11  S.  E.  512 ;  Hanuon  v.  HUUard,  83  Ind. 
362;  Davis  v.  Milbum,  3  Iowa,  163;  Gem- 
men  V.  Hueben,  71  Mo.  App.  291;  Blount  v. 
Windley,  95  U.  S.  173,  24  h.  Ed.  424 ;  North 
Chicago  Rolling  Mill  Co.  v.  St.  liOUls  Ore, 
etc.,  Co.,  152  U.  S.  596,  14  Sup.  Ct.  710,  38 
L.  Ed.  565;  Quick  v.  Lemon,  105  111.  578; 
Aldrldge  v.  Bimey,  7  T.  B.  Mon.  (Ky.)  344, 
18  Am.  Dec.  183;  Smith  v.  Field,  6  Dana 
(Ky.)  361;  Forbes  v.  Cooper,  88  Ky.  2S5,  11 
8.  W.  24.  Whilst  It  Is  true  that  as  a  general 
rule  equity  follows  the  law  in  regard  to  mat- 
ters of  set-off,  in  this  case  an  application  of 
the  rule  would  not  affect  the  conclusion 
reached,  as  the  governing  statute  herein  (snb> 
division  4,  {  5033,  Manaf.  Digest)  provides 
that  the  defendant  may  set  up  in  his  answer 
"as  many  grounds  of  defense,  coiintprclalm 
and  set-off,  whether  legal  or  equitable,  aa 
he  shall  have." 

[2]  As  the  second  assignment  of  error  is 
based  upon  the  assuroption  by  the  plaintiff 
that  his  theory  as  to  the  legal  effect  of  the 
facts  alleged  in  the  fourth  paragraph  of  the 
answer  by  way  of  set-off  would  be  sustained 
by  the  court,  it  will  not  be  necessary  to  dwell 
upon  that  point,  In  view  of  the  conclusion 
we  have  hereinbefore  reached.  This  leaves 
for  consideration  the  question  of  the  sufficien- 
cy of  the  evidence  to  support  the  findings  of 
fact  of  the  trial  court  and  the  Judgment  and 
decree  rendered  thereon.  In  considering  this 
question  the  relation  of  the  parties  to  eadi 
other  at  the  time  these  contracts  were  en- 
tered Into  must  be  constantly  kept  in  mind. 
As  we  have  seen,  at  that  time  Caldwell  and 
Stevens  were  firm  friends,  each  apparently 
having  the  greatest  confidence  in  the  honesty 
and  integrity  of  the  other.  Stevens  seems 
to  have  turned  the  hotel  property,  uiwn 
which  the  first  mortgage  was  given,  over  to 
Caldwell  for  the  purpose  of  applying  the 
rents  in  extinguishment  of  the  two  promis- 
sory notes,  and  almost  im  mediately  left  the 
state,  paying  practically  no  more  attention  to 
the  matter  until  about  the  commencement  of 
this  suit,  evidently  relying  upon  Caldwell  to 
keep  and  render  a  correct  account  of  the  mat- 
ter. The  testimony  offered  by  the  defendant 
In  supijort  of  his  defense  was  to  the  effect 
that  the  hotel  property  was  constantly  rented 
at  a  monthly  rental  of  $100  per  mouth  from 
the  early  part  of  the  year  1903  for  a  period 
of  four  years,  during  which  time  the  rentals 
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'were  tnmed  over  to  the  plaintiff.  The  plain- 
tiff on  this  point  introduced  no  evidence 
'Whatever.  The  court  found  that  the  plaintiff 
bad  received  $4,S00  in  rents  on  the  hotel 
proi)erty  during  that  time,  and  had  expended 
9996.04  for  repairs,  taxes,  etc.,  for  which  he 
'was  allowed  credit.  This  left  a  balance  in 
favor  of  the  defendant  on  the  first  notes  and 
mortgage  of  $311.04  over  and  above  the  face 
of  the  said  notes,  with  interest.  We  think 
this  flDdln;;  Is  reasonably  sustained  by  the 
evidence,  and  therefore  decline  to  disturb  it. 

On  the  issues  of  fact  Joined  by  the  fourth 
paragi-aph  of  the  answer,  and  the  reply  there- 
to, the  court  found  that  the  plaintiff  col- 
lected rents  from  the  property  therein  de- 
scribed, and  after  acquiring  title  there- 
to in  his  own  name  he  sold  the  same  to 
Thacker  for  the  sum  of  |2,.300.  Summariz- 
ing his  findings,  the  oourt  further  found  that 
the  rents  collected  by  the  plaintiff,  Caldwell, 
should  be  applied  annually  as  a  credit  on  the 
three  notes  involved  In  this  controversy,  and 
that  the  value  of  the  Thacker  property  should 
also  be  applied  with  the  said  rents  upon  the 
three  notes  in  controversy,  and,  after  apply- 
ing said  rents,  to  wit,  ^5,400,  and  the  fur- 
ther sum  of  $2,300,  being  the  value  of  the 
Tliacker  property,  to  the  satisfaction  of  the 
notes,  and  the  amount  paid  said  Caldwell  for 
repairs,  there  remains  due  and  payable  to 
this  defendant,  at  the  time  of  the  institution 
of  this  suit,  the  sum  of  $1,140.54,  for  which 
sum  Judgment  was  entered.  We  are  unable 
to  glean  from  the  record  before  us  any  satis- 
factory evidence  sustaining  the  finding  of 
fkict  of  the  trial  court  as  to  the  $600  found 
to  be  collected  as  rents  for  the  Thacker  prop- 
erty, and  in  this  respect  the  findings  will  be 
modified.  It  is  entirely  clear,  however,  that 
after  the  execution  of  the  second  note  and 
mortgage  by  the  defendant,  and  his  depar- 
ture from  Oklahoma,  the  plaintiff  treated 
the  lot  described  in  the  mortgage  as  his  own, 
and  proceeded  to  acquire  title  thereto  in  his 
own  name,  contrary  to  the  provision  of  the 
mortgage  hereinbefore  referred  to.  There  Is 
also  evidence  which  reasonably  tends  to  show 
that,  after  acquiring  title  to  the  lot,  the 
plaintiff  sold  the  same  to  Thacker  for  the 
sum  of  $2,300.  In  our  Judgment,  the  court 
was  right  in  allowing  the  defendant  a  credit 
for  this  amount.  In  view  of  the  conduct  of 
the  plaintiff  toward  this  property,  it  seems 
to  US  that  he  has  no  Just  ground  for  com- 
plaint for  being  compelled  to  turn  over  to  the 
defendant  the  precise  sum  received  for  the 
property.  This  part  of  the  decree  of  the  trial 
court  approximates  equity  between  the  plain- 
tiff and  defendant,  and  also  leaves  the  title 
to  the  property  undisturbed  in  Thacker,  the 
grantee  of  the  plaintiff,  who  appears  to  be 
an  innocent  purchaser  thereof  in  fact,  if  not 
in  law. 

It  is  quite  true  that  the  testimony  offered 
by  the  plaintiff  for  the  purpose  of  establish- 
ing his  case  was  not  as  clear  and  definite 


as  might  ordinarily  be  desired;  but  by  the 
very  nature  of  the  arrangement  entered  into, 
and  the  relation  existing  between  the  plain- 
tiff and  defendant  at  the  time  these  various 
contracts  were  made,  it  is  apparent  that  the 
latter  was  Justified  in  Implicitly  relying  upon 
the  former  to  keep  and  render  a  correct  ac- 
count of  all  moneys  received,  pursuant  to 
the  agreement  between  them.  In  these  cir- 
cumstances, when  the  defendant  was  called 
upon  to  make  his  defense,  he,  no  doubt,  of- 
fered the  best  evidence  he  had  at  his  dia- 
I)osal,  and,  as  the  plaintiff  was  present  at 
the  trial  and  heard  all  the  evidence  offered 
by  the  defendant,  which  tended  to  trace  large 
sums  of  money  into  his  hands,  without  at- 
tempting to  offer  any  testimony  to  the  con- 
trary, his  silence  and  failure  to  speak  \^'ill  be 
treated  as  an  admission  of  the  truthfulness 
of  all  that  was  said  about  him.  In  2  Cham- 
berlayne's  Modern  Law  of  Evidence,  p.  1295, 
the  rule  is  stated  as  follows: 

"As  has  been  said,  the  infirmative  inferencos 
against  the  di^fpodant  from  his  failure  to  testify 
do  not  create  independeut  facta  in  favor  of  the 
contention  of  the  opposing  party ;  but  when 
that  side  definitely  asserts  the  existence  of  a 
fact,  which  the  supprpssing  party  could  readily 
disprove,  if  it  were  false,  such  evidence  as  can 
be  produced  in  favor  of  the  contention  made  will 
be  judged  in  connection  with  the  circumstance  of 
the  suppression.  A  failure  to  testify  is,  there- 
fore, in  the  nature  of  an  admission  by  condact, 
as  well  aa  a  deliberative  fact  of  subjective  rele- 
vancy." 

On  the  whole  case,  we  are  satisfied  that, 
with  the  exception  of  the  $600  item  herein- 
before mentioned,  the  Judgment  and  decree 
of  the  trial  court  was  right  and  equitable^ 
and,  as  herein  modified,  it  will  be  aflirmed. 

SHARP,  0.  J.,  disqualified  and  not  sitting; 
TURNER,  HARDY,  THACKER,  BRETT, 
OWEN,  RAINEY,  and  MILEY,  JJ.,  concur. 


<66  Okl.  182) 
CONTINENTAL  GIN  CO.  ▼.  ARNOLD. 
(No.  6031.) 

(Supreme  Court  of  Oklahoma.     Feb.  15,  1910. 
Rehearing  Denied  Sept.  25,  1917.) 

(Syllabus  hy  the  Court.) 

1.  Jddgment   <8=»299(1),    342(2)— Vacatiok— 
Time— Statute. 

While  great  discretion  is  allowed  the  trial 
court  in  tlie  control  of  its  judgments  and  or- 
ders, and  in  the  exorcise  of  its  power  to  vacate 
or  modify  the  same  at  the  term  at  which  the 
same  was  rendered  or  made,  yet  the  court  la 
without  Jurisdiction,  at  a  subsequent  term,  to 
take  any  steps  toward  vacating  or  modifying  a 
judgment  or  order  of  the  court,  unless  there  is 
a  substantial  compliance  with  the  terms  of  the 
statute. 

2.  JunoMENT  €=»iri3(4)  —  Default  Judoment 
—■Vacation— Mistake. 

A  showing  that  the  attorney  for  the  de- 
fendant was  absent  from  his  office  in  the  dis- 
charge of  his  professional  duties  and  mistook  the 
date  of  the  expiration  of  the  time  given  him  to 
plead    to    plaintiff's   petition,   and    understood 
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that  tbe  cause  would  not  be  assigned  for  trial  at 
that  term,  is  not  sufficient  to  authorize  the. va- 
cating of  a  judgment  after  the  term  had  lapsed, 
said  judgment  having  l)een  entered  bj  default! 

3.  Judgment  <S=>486(1)— Vacation  of  Void 
Judgment— Tsau. 

A  void  jadgment  may  be  vacated  at  any 
time  on  motion  of  any  interested  party.  Tlie  fact 
that  tlie  term  of  court  at  which  the  judgment 
was  rendered  had  expired  docs  not  serve  to 
give  a  void  judgment  any  standing.  It  may  be 
nttflol<ed  at  any  time  upon  motion  or  collat- 
erally. 

4.  PROCR.SS  «=>96(4)  —  Publication— Affida- 
vit—Validitt. 

Where  it  is  stated,  in  an  affidavit  to  obtain 
service  by  publication,  that  a  defendant  is  a  non- 
resident of  the  state,  and  service  cannot  be  had 
upon  him  within  the  state,  and  such  affidavit  ii 
otherwise  sufficient,  it  is  not  void  or  voi<lab!e 
because  facts  arc  not  stated  therein  showing 
that  plaintiff  by  the  use  of  due  diligence  was 
unable  to  make  service  of  summons  upon  the 
defendant. 

5.  Mortgages  iS=»311 — Pboceedinos  to  Can- 
cel Uecord — Action  in  Rem. 

An  action  to  cancel  a  real  estate  mortgage 
of  record  is  an  action  in  rem. 

6.  Mortgages  ^s>312(1)  —  Failitbc  to  Rk- 
ulase- Action  in  Pbbsonam. 

An  action  for  the  statutory  penalty  for 
failure  to  release  a  satisfied  mortgage  of  record 
is  an  action  in  personam. 

7.  CouBTS  i©=>7— Local  Action. 

Not  every  action  growing  out  of  transactions 
concerning  real  property  is  local.  Where  the 
decree  sought  is  to  operate  on  the  person,  and 
not  upon  the  real  property,  the  location  of  the 
property  indirectly  affected  is  not  material. 

8.  Judgment   *=»17(1)  —  VAUDrrr— Process. 

No  valid  personal  judgment  can  be  obtained 
against  a  party  unless  he  is  personally  served 
with  process  within  the  state  or  voluntarily  en- 
ters bis  appearance. 

9.  Judgment  <S=17(3),  18(4)  —  Separable 
Cause  of  Action— Validitt— Want  of  Jo- 
bisdiction. 

An  action  was  instituted  against  a  nonresi- 
dent corporation,  which  had  not  designated  an 
agent  within  the  state  upon  whom  service  of  sum- 
mons could  be  had ;  service  was  made  by  pub- 
lication. The  petition  contained  two  councs. 
The  first  count  stated  an  action  in  rem,  and 
the  second  count  stated  an  action  in  personam. 
There  was  no  voluntary  appearance.  Judgment 
was  entered  upon  both  counts  by  default.  Held, 
the  joining  of  the  two  causes  of  action,  the  one 
being  maintainable,  and  the  other  not,  in  the 
same  petition,  will  not  operate  to  vitiate  the 
entire  procedure,  but  that  Uie  cause  of  action  set 
forth  in  the  first  count  in  the  petition  was  prop- 
erly maintained  and  the  judgment  rendered  there- 
in, canceling  the  morti'age  of  record  as  prayed 
for,  valid  and  regular,  but  that  the  cause  of  ac- 
tion set  forth  in  the  second  count  of  the  petition 
could  not  be  maintained  against  a  nonresident 
defendant,  and  the  judgment  rendered  thereon 
was  void  for  lack  of  jurisdiction. 

10.  New  Trial  «=>2— Review  of  Motion  to 
Set  Aside  Judgment. 

A  motion  for  a  new  trial  to  review  the  or- 
der of  the  court  denj'ing  a  motion  to  set  aside 
a  judgment  is  unauthorized  by  statute,  and  an 
app.ea1  from  an  order  denying  such  a  motion 
woiild  be  a  nullity. 

11.  Appearance  <s=>20— Waiver  of  Summons. 
No  summons  was  issued  by  defendant  upon 

the  filing  of  its  motion  to  set  aside  the  judg- 
ment. The  plaintiff  appeared  at  the  hearing 
upon  the  motion  and  participated  therein.    This 


operated  as  a  waiver  at  the  issuance  and  serv- 
ice of  summons. 

Comiulssloners'  Oplnloa,  Division  H<y.  4. 
Error  from  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 

Action  by  Ira  L.  Arnold  against  the  Con- 
tinental Gin  Company,  a  corporation.  Judg- 
ment for  plaintiff,  motion  for  new  trial  over- 
ruletl,  and  defendant  brings  error.  Affirmed 
In  part  and  reversed  In  part. 

The  parties  will  be  designated  as  In  the 
trial  court.  This  was  an  action  for  the  can- 
t-ellatlon  of  a  mortgage  of  record  and  for 
statutory  damages  for  failure  to  release  same 
The  defendant,  being  a  nonresident,  was 
cited  by  puljlication,  the  affidavit  for  publi- 
cation being  as  follows: 

"Ira  li.  Arnold,  being  duly  sworn  according 
to  law,  savs  that  be  is  the  plaintiff  above  named, 
and  that  on  the  27th  day  pf  January,  A.  D.  191i, 
said  plaintiff  filed  in  said  district  court  a  peti- 
tion against  said  defendant.  Continental  Gin 
Company,  showing  that  the  said  defendant.  Con- 
tinental Gin  Company,  is  a  corporation  having 
its  principal  office,  place  of  business,  and  domi- 
cile in  the  state  of  Texas,  and  has  not  desig- 
nated any  agent  in  the  state  of  Oklahoma,  upon 
whom  service  of  summons  may  be  had, 

"Affiant  further  says  that  this  action  ii 
brought  for  to  cancel  mortgage  on  8.  %  of  S.  W. 
%  of  S.  W.  %  of  section  24,  township  4  south, 
range  1  west,  and  $8,224.85  damages  for  failing 
to  release  said  mortgage,  and  $24.8S  per  day  for 
each  day  said  mori^ge  is  not  released  after 
January  6,  1912. 

"Affiant  further  says  that  the  defendant,  Con- 
tinental Gin  Company,  is  a  nonresident  of  the 
state  of  Oklahoma,  and  that  service  of  sum- 
mons cannot  be  made  on  the  said  defendant. 
Continental  Gin  Company,  within  the  said  state 
of  Oklahoma,  and  that  the  said  plaintiff  wishes 
to  obtain  service  on  said  defendants  by  publi- 
cation ;    and  further  affiant  saitb  not." 

Based  upon  the  foregoing  afDdavit  publica- 
tion notice  was  bad  as  required  by  statute, 
and  upon  the  completion  of  the  same  the  de- 
fendant filed  tbe  following  motion  to  quash 
the  service: 

"Comes  now  the  above-named  defendant  by 
R.  N.  McConnell,  its  attorney,  and  appearing 
specially  and  for  the  purpose  of  this  motion  only, 
moves  the  court  to  quash  the  pretended  service 
by  publication  in  this  case,  and  to  quash  the  af- 
fidavit for  publication  and  the  publication  no- 
tice, and  for  grounds  of  this  motion  says : 

"First.  That  plaintiff's  pretended  cause  of  ac- 
tion as  set  up  and  stated  in  his  petition,  and 
in  each  count  thereof,  is  not  one  of  tbe  cases 
in  which  substituted  service  by  publication  is 
provide<l  for  or  allowed  by  the  laws  of  the  state 
of  Oklahoma. 

"Second.  Because  plaintiff  in  his  said  cause  of 
action  seeks  to  recover  a  personal  money  judg- 
ment against  the  defendant. 

"Third.  Because  the  affidavit  filed  in  this 
cause  to  authorize  service  by  publication  is  in- 
sufficient, in  that  the  same  does  not  show  what 
diligence  was  used  by  the  plaintiff  in  attempt- 
ing to  make  personal  service  of  summons  on  the 
defendant  in  the  state  of  Oklahoma. 

"Fourth,  Because  said  affidavit  fails  to  show 
that  service  of  summons  could  not  have  been 
made  with  due  diligence  upon  the  president  or 
otlicr  chief  officer  of  the  Continental  Gin  Com- 
pany in  the  state  of  Oklahoma,  and  docs  not 
show  that  the  said  president  or  other  chief  of- 
ficer was  not  in  said  state  at  the  time  of  the 
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making  of  said  affidavit  and  the  publication  of 
oaid  notice. 

"E^fth.  Because  aaid  publication  notice  ia  in- 
Buffident,  in  that  the  same  does  not  notify  the 
defendant  of  the  nature  of  said  action  and  tlte 
relief  demanded  acainst  the  defendant." 

Tbis  motion  was  overruled,  and  on  the  16th 
day  of  January,  1913,  defendant  filed  a  motion 
to  require  plaintiff  to  make  his  petition  more 
definite  and  certain,  which  was  confessed, 
and  on  the  same  day  plaintiff  filed  an  amend- 
ed petition.  The  defendant  was  given  20  days 
to  plead  to  the  amended  petition.  On  the  7th 
day  of  February,  1913,  the  defendant  being 
In  default.  Judgment  was  rendered  for  plaiu- 
tl<T,  canceling  a  mortgage  given  by  plaintiff 
to  defendant  upon  a  tract  of  land  to  secure  a 
note  In  the  sum  of  $2,486,  and  a  personal 
Judgment  in  the  sum  of  $8,224.35  was  en- 
tered agalnsrt  defendant,  as  a  statutory  pen- 
alty for  failure  to  release  said  mortgage  of 
record.  This  judgment  was  rendered  in  the 
district  court  of  Carter  county  at  Ardmore, 
OkL,  and  defendant's  attorney,  who  resided 
at  OUahwna  City,  learned  that  fact  the 
next  day.  This  term  of  court  expired  on  the 
last  day  of  February,  1913.  On  March  24, 
1913,  the  defendant  filed  the  following  motion 
to  set  aside  the  aforesaid  Judgment: 

"Comes  now  the  defendant  above  named,  the 
Continental  Gin  Company,  and  moves  the  court 
to  vacate  and  set  aside  the  judgment  rendered 
in  the  above-entitled  cause  on  the  7tb  day  of 
February,  1913,  at  the  present  term  of  this 
court,  in  favor  of  the  plaintiff  and  against  tbe 
defendant,  on  the  grounds  and  for  the  reasons 
following,  to  wit: 

"First.  For  irregularity  in  obtaining  said 
judgment,  the  same  having  been  rendered  before 
the  cause  regularly  stood  for  trial,  and  in  tbe 
absence  of  and  without  notice  to  the  defendant 
or  its  attorney,  and  before  the  expiration  of  ten 
days  after  tbe  time  granted  by  the  court  in 
which  to  plead  to  nlaintiff's  petition. 

"Second.  For  unavoidable  casualty  and  mis- 
fortune preventing  said  defendant  from  defend- 
ing said  action,  as  fully  set  out  in  the  affidavit 
filed  in  support  thereof. 

"Third.  For  that  defendant  has  a  valid  and 
subsisting  defense  to  said  action,  which  is  fully 
set  out  in  tbe  answer  of  defendant,  a  copy  of 
which  is  hereto  attached,  made  a  pnrt  of  this 
motion,  and  marked  'Exhibit  A,'  and  which  an- 
swer defendant  desires  to  and  will  file  in  said 
action  if  said  judgment  is  set  aside  as  prayed 
and  leave  of  court  granted  to  file  the  same. 

"Fourth.  For  that  said  judgment  was  ren- 
dered without  other  service  upon  the  defend- 
ant than  service  by  publication,  and  that  the 
court  was  without  jurisdiction  to  render  said 
judgment  upon  publication  service:  and  because 
the  affidavit  for  publication  and  the  notice  pub- 
lished are  insufficient  to  give  the  court  jurisdic- 
tion of  the  defendant  in  this  action;  all  as 
set  out  in  the  motion  of  defendant  heretofore 
fiied  to  quash  said  service  by  publication,  affida- 
vit, and  notice. 

"B^fth.  Becanse  plaintiPs  amended  petition 
and  the  evidence  introduced  are  insufficient  to 
support  the  judgment. 

"Sixth.  Becanse  defendant  was  defending  said 
action  in  good  fnith,  believing  it  had  a  valid  de- 
fense ^hereto,  and  defendant  and  its  attorney 
had  been  diligent,  and,  saving  its  objection  and 
exception  to  the  jurisdiction  of  the  court  over 
the  person  of  the  defendant,  desired  to  join 
issue  and  have  a  trial  of  said  cause  on  its 
merits." 


On  the  1st  day  of  October,  1913,  the  defend- 
ant filed  tbe  f<rilowlng  amendment  to  its  said 
motion : 

"Comes  now  the  defendant  above  named  and 
by  leave  of  court  first  had  and  obtained  files  tbis 
its  amendment  to  its  motion  heretofore  filed 
herein  to  set  aside  the  judgment  rendered  here- 
in on  the  7th  day  of  February,  1913,  and  for 
farther  reasons  why  said  judgment  should  be 
vacated  and  set  aside  as  prayed  for  in  said 
motion,  says: 

"First  (A).  For  irregularity  in  obtaining  said 
judgment,  in  that  said  judgment  was  rendered 
without  all  the  parties  necessary  to  a  determina- 
tion of  the  controversy  being  parties  to  tbe  ac- 
tion, and  such  necessary  parties  were  not 
brought  in  by  the  court,  and  were  not  before 
tbe  court,  and  were  not  made  parties  to  the 
action  when  said  judgment  was  rendered." 

"Fifth  (A).  Because  the  petition  of  tbe  plain- 
tiff wholly  fails  to  state  a  cause  of  action  against 
the  defendant,  or  to  show  any  liability  whatever 
on  the  part  of  the  defendant  to  the  plaintiff, 
but  in  fact  shows  that  the  plaintiff  has  no  right 
of  action,  and  is  not  entitled  to  recover  any 
judgment  in  said  action  whatsoever  against  the 
defendant,  and  said  judgment  is  void,  and  should 
be  vacated  by  the  court  as  a  void  judgment" 

There  was  also  filed  an  affldarit  setting  out 
the  reasons  the  case  was  permitted  to  go  by 
default,  but  it  is  unnecessary  to  give  Its  con- 
tents here. 

On  the  Ist  day  of  October,  1913,  after 
hearing  the  evidence  adduced  in  support  of 
the  motion,  the  snme  was  overruled ;  after- 
wards, and  on  tbe  sumo  day,  the  defendant 
filed  a  motion  for  a  new  trial,  which  mo- 
tion contained  the  statutory  grounds  for  a 
new  trial.  This  motion,  on  the  same  day, 
was  overruled,  and  the  defendant  prosecutes 
this  appeal. 

Chas.  H.  Gamett,  of  Oklahoma  City,  for 
plaintiff  In  error.  SIgier  &  Howard,  of  Ard- 
more, for  defendant  In  error. 

MATHBWS,  C.  (after  stating  the  facts 
as  above).  Unless  the  Judgment  entered' 
against  defendant  by  default  was  absolutely 
void,  no  relief  can  be  granted  it.  The  st.ic- 
utes  prescribe  the  procedure  to  be  followed 
to  have  Judgments  vacated,  and  one  seeking 
such  relief  must  comply  with  the  prescribed 
statutory  procedure.  It  will  be  noted  the 
Judgment  complained  of  was  entered  on  the 
7th  day  of  February,  1913,  and  defendant's 
attorney  was  apprised  of  that  fact  the  next 
day.  That  term  of  court  expired  on  the 
last  day  of  that  month,  but  the  motion  to 
vacate  the  Judgment  was'  not  filed  until 
March  24,  1913.  Section  5035,  Eev.  Laws 
1910,  prescribes  the  time  when  the  applica- 
tion for  a  new  trial  must  be  made  and  is 
as  follows: 

"The  application  for  a  new  trial  must  be 
made  at  the  term  the  verdict,  report  or  deci- 
sion is  rendered,  and  except  for  the  cause  of  new- 
ly discovered  evidence,  material  for  the  party 
applying,  which  he  could  not,  with  reasonable 
diligence,  have  discovered  and  produced  at  the 
trial,  or  impossibility  of  making  a  case-made, 
shall  be  within  three  days  after  the  verdict 
or  decision  was  rendered,  unless  unavoidably  pre- 
vented." 
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[11  Section  6267,  Rev.  Laws  1910,  pre- 
scribes the  grounds  and  procedure  for  racat- 
Ing  and  modifying  Judgments  in  tbe  district 
court,  and  is  as  follows: 

"The  district  court  shall  have  power  to  vacate 
or  modify  its  own  judgments  or  orders,  at  or 
after  the  terinat  which  such  judgment  or  order 
was  made:  B^rst  By  granting  a  new  trial  for 
■the  cause,  within  the  time  and  in  the  manner 
prescribed  in  section  5035.  Second.  By  a  new 
trial  granted  in  proceedings  against  defendants 
constructively  summoned,  as  provided  in  section 
4728.  Third.  For  mistake,  neglect  or  omis- 
sion of  the  clerk,  or  irregularity  in  obtaining 
the  judgment  or  order.  Fourth.  For  fraud, 
practiced  by  the  successful  party,  in  obtaining 
the  judgment  or  order.  Fifth.  For  erroneous 
proceedings  against  an  infant,  or  a  person  of 
unsound  mind,  where  the  condition  of  such 
defendant  does  not  appear  in  the  record,  nor 
the  error  in  the  proceedings.  Sixth.  For  tht 
death  of  one  of  the  parties  before  the  judg- 
ment in  the  action.  Seventh.  For  unavoida- 
ble caminlty  or  misfortune,  preventins  the  pnrty 
from  prosecuting  or  defending.  Eighth.  For 
errors  in  a  judgment,  shown  by  an  infant  in 
twelve  mnntng  after  arriving  nt  full  age,  as 
prescribed  in  section  5142.  Ninth.  For  taking 
judgments  upon  wnrrnnts  of  attorney  for  more 
than  was  due  to  the  plaintiff,  wtien  the  defen<l- 
ant  was  not  summoned  or  otherwise  legally  no- 
tified of  tbe  time  and  place  of  taking  such  judg- 
ment." 

In  tbe  case  of  Hawkins  v.  Hnwklns  (Okl.) 
153  Pac.  844,  tbls  court,  in  discussing  this 
statnte,  snid: 

"This  statute  has  been  frequently  construed  hy 
this  court,  and  the  law  is  well  settled  that,  while 
great  discretion  is  allowed  the  trial  court  in 
the  control  of  its  judgments  and  orders,  and  in 
the  exercise  of  its  power  to  vacate  or  modify 
the  same  at  the  term  at  which  the  same  were 
rendered  or  made,  yet  the  court  is  without  ju- 
risdiction, at  a  subsequent  term,  to  take  any 
steps  towards  vacating  or  modifying  a  judg- 
ment or  order  of  the  court,  unless  there  is  a 
substantial  compliance  with  the  terms  of  the 
statute.  Mc.^dnms  v.  liOtham,  21  Okl.  511,  90 
Par.  584.  In  the  case  last  cifefl  plaintiff  had 
judgment  at  the  same  term,  but  after  the  stat- 
utory time  for  filing  a  motion  for  new  trial  had 
expired,  the  court  permitted  a  motion  for  new 
trial  to  be  filed,  and  granted  defendant  a  new 
trial  of  the  cause.  At  a  succeeding  term,  upon 
the  motion  of  the  plaintiff,  the  trial  court  set 
aside  the  order  granting  a  new  trial  of  the  cause. 
This  court  in  passing  upon  the  correctness  of 
the  last  order  says:  The  plaintiff  failing  to 
appeal  from  the  order  granting  a  new  triol, 
after  the  expiration  of  the  term  at  which  final 
judgment  was  entered,  there  must  be  a  substan- 
tial compliance  with  the  statute  to  give  tbe  court 
further  jurisdiction  to  modify,  vacate,  or  set 
aside  any  judgment  rendered  at  a  preceding 
terra.'  McKce  v.  Howard,  38  Okl.  422.  134 
Pac.  44 ;  Lookabaugh  v.  Cooper,  5  Okl.  102,  48 
Pac.  99;  Tx)ng  v.  Board  of  County  Commission- 
ers, 5  Okl.  128,  47  Pac.  1063;  Anderson  v. 
Chrisman,  37  Okl.  73,  130  Pac.  539." 

The  defendant  has  failed  to  bring  its  case 
within  the  provisions  of  section  5035,  Rev. 
Laws  1910,  because  his  motion  was  not  made 
until  after  the  term  In  which  the  judgment 
was  rendered  had  lapsed.  Neither  does  it 
come  within  tbe  provisions  of  section  4728. 
Nor  was  there  any  Irregularity  In  obtaining 
the  verdict  shown,  and  the  conduct  of  the 
clerk  did  not  occasion  it.  No  fraud  upon 
the  part  of  the  plaintiff  was  advanced  as 


a  reason  for  the  default,  and  the  facts  flbown 
at  the  bearing  did  not  disclose  any  nnavoid- 
able  casualty  or  misfortune  justifying  the 
default.  In  fact  the  defendant  did  not  brin^ 
itself  within  any  of  the  provisions  laid  down 
In  said  section  5267. 

[2,  3]  The  only  excuse  for  not  pleading  to 
the  amended  petition  within  the  20  days 
given  it  for  that  purpose,  as  shown  by  the 
affldavlt  filed  at  the  hearing,  was  that  the 
attorney  was  absent  from  his  office  in  the 
discharge  of  his  professional  duties  in  other 
matters,  and  mistook  the  date  of  the  ex- 
piration of  time  given  him  to  plead,  and 
that  he  understood  that  the  cause  would  not 
be  assigned  for  trial  at  said  February  term. 
It  is  plainly  apparent  that  this  is  not  a  suf- 
ficient showing  to  autliorize  the  vacating  of 
a  Judgment  after  the  term  had  adjourned. 
If  tbe  same  had  been  filed  within  the  term 
while  the  court  still  had  discretionary  pow- 
er over  the  Judgment,  no  doubt  the  court 
would,  and  perhaps  should,  have  vacated  the 
same  uiion  the  showing  made,  but  after  the 
term  bad  lapsed  the  court  could  act  only 
as  authorized  by  statute  and  within  the  pro- 
visions of  the  statute,  and  the  ruling  of  the 
court  In  refusing  to  vacate  the  verdict  was 
correct,  and  must  be  sustained  unless  relief 
can  be  obtained  under  section  5274,  Rev. 
l,aws  1910,  which,  as  far  as  applicable,  reads 
as  follows: 

"A  void  judgment  may  be  vacated  at  any 
time,  on  motion  of  a  party,  or  any  person  af- 
fected thereby." 

It  was  held  in  Spies  v.  Stone,  40  Okl.  542, 
1.39  Pac.  931,  that  "a  void  Judgment  may  be 
vacated  at  any  time  on  motion  of  any  In- 
terested party."  The  fact  that  the  term  of 
court  at  which  the  judgment  was  rendered 
had  expired  does  not  serve  to  give  a  void 
Judgment  any  standing.  It  may  be  attack- 
ed at  any  time  upon  motion  or  collaterally. 
Wheatland  Grain  &  Luml)er  Co.  et  aL  v. 
Dowden,  20  Okl.  441,  110  Pac.  808;  Hard- 
ing V.  Glllett  et  al.,  25  Okl.  190,  107  Pac. 
665;  Nicoll  et  nx.  v.  Midland  Savings  &  Loan 
Co.,  21  Okl.  591,  90  Pac.  744;  Anglea  v. 
McMaster  et  al.,  17  Okl.  501,  87  Pac.  660 ;  In 
the  Mutter  of  tbe  Application  of  Frank  Mc- 
Masters  for  a  Writ  of  Habeas  Corpus,  0  OkL 
432,  60  Pac.  280. 

Counsel  for  defendant,  who  did  not  rep- 
resent it  at  the  time  the  default  occurred, 
has  filed  an  able  and  exhaustive  brief,  and 
therein  raises  many  legal  points  against 
the  validity  of  the  Judgment,  and  we  are 
quite  sure  that  several  of  the  grounds  urged 
here  would  have  been  amply  sufficient  to 
have  defeated  the  Judgment  if  the  same  had 
been  timely  Interposed  before  the  default, 
but  we  are  convinced  that  none  of  the  same 
can  rescue  the  defendant  from  the  Judgment, 
unless  it  be  the  one  advanced  that  the' judg- 
ment is  void  for  want  of  Jurisdiction.  It 
can  serve  no  good  purpose  to  discuss  tbe 
other  points  urged  In  the  brief;  and  we  will 
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conflne  the  discussion  to  whether  or  not  the 
court  had  Jurisdiction  to  render  the  judg- 
ment. 

14J  The  defendant  was  a  foreign  corpora- 
tion, with  its  principal  otSces  at  Dallas,  Tex., 
and  had  designated  no  agent  in  the  state 
upon  whom  service  could  be  had,  so  the 
same  was  attempted  to  be  made  by  publica- 
tion. 

I'laintiff's  petltton  contained  two  counts: 
In  the  Urst  count  It  was  alleged  that  plaiDtm 
and  wife  had  executed  to  defendant  a  muit- 
gage  upon  a  certain  tract  of  land  in  Carter 
county  to  secure  a  note  in  the  sum  of  $2,- 
4S5;  that  the  mortgage  was  tiled  of  record 
in  the  ottice  of  the  register  of  deeds  of  that 
county;  that  the  notes  had  been  fully  paid 
and  satisfied;  and  that  the  defendant  liad 
failed  to  release  the  same,  and  prayed  for 
judgment  canceling  the  mortgage  and  remor- 
tng  the  same  as  a  cloud  upon  his  title. 

In  count  No.  2,  the  plainrlfT  repeated  the 
allegaliuus  in  count  1,  and  pleaded,  further, 
that  defendant  had  been  served  with  notice 
to  release  said  mortgage,  and  that  it  had 
failed  to  do  so  for  331  days,  and  prayed  for 
a  Judgment  in  the  sum  of  $24.85  for  each  day 
and  a  total  of  $8,224.35.  In  the  case  of  Bal- 
lew  V.  Young.  24  Okl.  182.  103  Pac.  623,  23 
U  R.  A.  (N.  S.)  1084,  It  is  held: 

"Where  it  is  stated,  in  an  afBdavit  to  obtain 
service  by  publication,  that  a  defendant  ia  a 
nonresident  of  the  state,  and  service  cannot  be 
had  upon  him  within  the  state,  and  such  affi- 
davit is  otherwise  sufficient,  it  is  not  void  or 
Toirlable  beoause  fnots  are  not  stated  therein 
showing  that  plaintiff,  by  the  use  of  due  dili- 
gence was  unable  to  make  service  of  summons 
upon  the  defendant."  Fenton  v.  Burleson,  33 
Okn  230,  124  rac.  1087:  Richardson  et  al.  t. 
Howard  (Okl,)  151  Pac  887. 

Measured  by  the  foregoing  authorities,  we 
are  of  the  opinion  that  the  affidavit  for  pub- 
lication sulflciently  complies  with  the  stat- 
ute as  to  every  requirement,  unless  the  nature 
of  the  action  was  one  which  does  not  permit 
service  upon  the  defendant  l>y  publication. 
Section  4722.  R«>v.  Tijiws  1010,  as  far  as  ap- 
plicable here,  reads  as  follows: 

"Service  may  be  made  by  publication  in  ei- 
ther of  the  following  cases :  In  actions  brought 
under  section  4671  •  •  •  where  any  or  all 
of  the  defendants  reside  out  of  the  state,  or 
where  it  is  stated  in  the  affidavit  for  service 
by  pbblication  that  the  plaintiff  with  due  dil- 
igence is  unable  to  make  service  of  summons 
upon  such  defendant  or  defendants  within  the 
state:  •  •  •  in  actions  which  relate  to,  or 
the  subject  of  which  is,  real  or  personal  prop- 
erty in  this  state,  where  any  defendant  has  or 
claims  a  lien  or  interest,  actual  or  contingent, 
therein,  or  the  relief  demanded  consists  wholly 
or  partly  in  excluding  him  from  any  interest 
therein,  and  such  defendant  is  a  nonresident  of 
the  state  or  a  foreign  corporation.    •    •    •  " 

Section  4671,  as  far  as  applicable,  reads  as 
follows: 

"Actions  for  the  following  causes  must  be 
brought  in  the  county  in  which  the  subject  of 
the  action  is  situated,  except  as  provided  in  the 
next  section.    •    •    • 

"Fourth.  To  quiet  title,  to  establish  a  trust 
In,  remove  a  cloud  on,  set  aside  a  conveyance  of, 


or  to  enforce  or  set  aside  an  agreement  to  convey 
real  property." 

IS-7J  Was  the  action  instituted  by  plaintiQ 
one  wherein  the  statutes  authorize  a  sum- 
mons by  publication  Y  If  the  decree  sought 
to  remove  a  cloud  from  the  title  to  real  prop- 
erty or  to  e.\clude  the  defendant  from  somd 
interest  therein,  theu,  the  defendant  being  a 
nonresident,  the  statute  authorized  the  ac- 
tiou  and  summons  by  publication  was  proper, 
but  if  the  plulutiff  is  seeking  relief  against 
the  defendant  iJersonully,  then  siuumuus  by 
publication  cannot  be  upheld.  In  Uoblnaon 
V.  Kind,  23  Nev.  330,  47  Pac.  1,  »77,  It  la 
said: 

"An  action  to  cancel  a  deed  of  real  and  per- 
sonal pi-upvrty  located  in  part  in  the  cuunty  in 
which  the  action  is  brought,  is  an  action,  in 
part,  'for  the  recovery  of  real  property,  or  an 
estate  or  interest  therein,'  under  Uen.  Stats.  { 
3040,  and,  being  substunthilly  a  proceedinx  in 
rem,  may  be  prosecuted  against  a  nonresident 
by  publication." 

From  Morris  v.  Graham  et  aL  (CX  C.)  51 
Fed.  5.'!,  we  take  this  e.\c-erpt: 

"A  bill  to  remove  cloud  from  title  to  real  es- 
tate bing  in  a  state  is  not  an  action  in  per- 
sonam, to  which  |)ersonal  service  is  necessary, 
and  the  state  has  authority  to  provide  for  serv- 
ice upon  nonresidents  by  publication." 

In  I'ennoyer  t.  Nefl,  95  U.  S.  714,  24  L.  Ed. 
565,  it  is  said: 

"It  is  true  that,  in  a  strict  sense,  a  proceed- 
ing in  rem  is  one  taken  directly  against  prop- 
erty, and  has  for  its  object  the  disposition  of 
the  property,  without  reference  to  the  title  of 
individual  claimants;  but  in  a  larger  and  more 
general  sense^  the  terms  are  applied  to  actions 
between  parties,  where  the  direct  object  is  to 
reach  and  dispose  of  protMrty  owned  by  them, 
or  of  gome  interest  therein.  *  ♦  •  So  far  aa 
they  affect  property  in  the  state,  they  are  sub- 
stantially proceedings  in  rem  in  the  broader 
sense  which  we  have  mentioned."  Tennant's 
Heirs  v.  Fretts.  29  U  N.  S.  625 ;   32  Cyc.  471. 

It  is  apparent  from  the  above  citations  that 
an  action  to  cancel  a  mortgage  of  record  up- 
on real  estate  is  one  in  rem.  The  statute 
on  that  subject  is  so  clear  that  It  is  suscep- 
tible of  no  other  construction.  In  fact,  sec- 
tion 4671  specifically  states  that  an  action  to 
quiet  title  to  real  estate  and  to  remove 
clouds  from  such  titles  are  local  actions. 

And  it  is  equally  apparent  that  an  action 
for  the  recovery  of  a  penalty  for  failure  to 
release  a  recorded  mortgage  after  the  same 
has  been  satisfied  is  a  personal  action.  In 
no  sense  can  such  an  action  be  said  to  relate 
to  an  Interest  in  real  property. 

Not  every  action  growing  out  of  transac- 
tions concerning  real  property  is  local. 
Where  the  decree  sought  Is  to  operate  on  the 
person,  and  not  upon  the  real  property,  the 
location  of  the  property  Indirectly  affected 
Is  not  material. 

In  the  case  of  Chicago,  B.  I.  &  P.  Ry.  Co. 
V.  Wynkoop,  73  Kan.  590,  85  Paa  595,  the 
facts  showed  that  a  party  had  entered  into 
a  contract  with  a  railroad  company  wherein 
the  company  had  agreed,  when  procuring  the 
right  of  way  over  his  land,  to  permanently 
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uialntain  an  open  passageway  at  a  certain 
point  under  the  railroad  track,  so  that  the 
party  would  have  an  open  way  connecting  the 
two  parts  of  bis  farm.  Afterwards  the  rail- 
road company  closed  up  this  passageway, 
and  the  party  Instituted  an  action  In  another 
county  for  an  injunction.  The  company  urg- 
ed that  it  was  an  action  in  rem,  and  could 
be  maintained  only  in  the  county  where  the 
subject  of  the  action  was  situated,  but  it  was 
held  such  an  action,  which  bad  for  its  object 
the  preventing  of  the  closing  of  said  under- 
grade crossing,  was  an  action  in  personam. 

[8]  It  is  fundamental  that  no  valid  person- 
al Judgment  can  be  obtained  against  a  party 
unless  he  is  personally  served  with  process 
within  the  state  or  voluntarily  enters  his  ap- 
pearance. As  neither  of  these  conditions  ap- 
pear in  the  case  at  bar,  it  follows  that  the 
personal  Judgment  against  the  defendant  in 
the  sum  of  $8,224.35  was  absolutely  void. 

Here  it  recurs.  What  is  the  status  of  the 
entire  Judgment,  it  appearing  that  the  action 
for  the  cancellation  of  the  mortgage  of  rec- 
ord can  be  nialnfained  and  that  the  action 
.  for  the  penalty  for  failure  to  release  cannot 
be  maintained  under  our  procedure?  We 
have  been  able  to  find  but  few  cases  where 
this  exact  situation  has  been  passed  upon  by 
any  court  The  case  of  Zimmerman  v. 
Barnes,  56  Kan.  419,  43  Pac.  7&4,  is  in  point 
and  it  was  there  held: 

"It  is  irregular  and  erroneous  to  join  claims 
only  personal  in  their  nature  with  others  where- 
in constructive  service  is  allowable,  and  then 
procee<l  to  obtain  such  service  as  to  the  sev- 
eral incongruous  claims ;  and,  where  a  motiun 
to  set  aside  such  service  is  seasonably  made,  it 
should  be  sustained." 

The  contrary  view  was  held  in  Porter 
Land  &  Water  Co.  v.  Baskln  (C.  C.)  43  Fed. 
323,  as  follows: 

"In  a  suit  to  establish  a  trust  in  real  es- 
tate, service  may  be  bad  on  a  nonresident, 
though  the  bill  also  prays  for  an  accounting  and 
for  other  relief." 

To  the  same  effect  is  Chesley  v.  Morton, 
9  App.  'Div.  461,  41  N.  Y.  Supp.  463: 

"The  complaint,  when  scrutinized,  will  be 
seen  to  have  two  aspects.  It  seeks  to  obtain  a 
judgment  against  the  defendant  for  the  amount 
claimed  to  be  due  by  him  to  the  firm  of  Morton 
&  Chesley.  In  this  aspect  it  is  purely  personal 
in  its  nature.  But  the  demand  for  a  receiver  of 
the  partnership  effects,  with  power  to  sell,  shows 
that  more  is  sought  tiian  a  merely  personal  judg- 
ment. There  can  be  no  doubt  that  a  member  ot 
a  dissolved  partnership  has  a  lien  upon  its  as- 
sets. He  is  not  compelled  to  rely  upon  the  sol- 
vency of  his  copartner,  but  is  entitled  to  the  spe- 
cific application  of  the  joint  assets  to  the  payment 
of  the  sum  due  him  upon  the  dissolution.  Lind- 
ley  on  Partnership  (Oth  Eng.  I>3d.)  358,  542; 
Story  on  Partnership,  §8  »7.  347;  Taylor  v. 
Neate,  39  Ch.  EHv.  .538.  The  demand  of  the 
receivership  and  injunction  is  here  made  in 
order  to  effectuate  this  lien,  and  the  relief  pray- 
ed for  is  justified  by  the  allegations  ot  the  com- 
plaint. Regarding  the  plaintiff's  suit  in  this 
aspect,  that  is,  as  one  brought  to  enforce  a  lien 
upon  the  partnership  assets  in  this  state,  it 
comes  precisely  within  the  -rovi-siona  of  subdi- 
vision 5  ot  section  438  of  the  Cixie,  and  there 
can  be  no  doubt  that  it  is  an  action  of  the  class 


which  may  be  began  through  service  by  pub- 
lication. Specific  property  within  the  limit* 
and  jurisdiction  of  this  state  is  sought  to  be  sub- 
jected to  a  lien  in  favor  of  the  plaintiff,  one  of 
the  actions  particularly  mentioned  in  Pennoyer 
V.  Neff,  supra. 

"But  one  further  question  remains  to  be  con- 
sidered. The  plaintiff  demands  a  greater  meas- 
ure of  relief  than  could  be  given  him  in  an 
action  begun  without  personal  service  of  sum- 
mons. Is  it  essential  to  the  granting  of  the  or- 
der that  the  action,  in  all  itA  aspects,  be  main- 
tained here?  We  think  not  Section  4.39  of  the 
Code  requires  the  complaint  to  show  'a  sufficient 
cause  of  action  against  the  defendant  to  be 
served.'  This  the  present  complaint  does.  It 
demands  a  measure  ot  relief  which  the  court 
is  competent  to  grant,  together  with  more  which 
it  is  not.  It  frequently  happens,  however,  espe- 
cially in  equity  suits,  that  more  is  asked  than 
the  facts  proven  permit  the  court  to  grant.  This, 
however,  is  no  obstacle  to  the  rendering  of  th» 
decree  to  which  the  plaintiff  is  entitled.  The 
plaintiff,  if  he  proves  his  case,  is  entitled,  se- 
cundum allegata  et  probata,  to  the  application 
of  the  New  Tork  assets  to  the  payment  of  his 
claim,  and  this  right  is  'a  suffifient  cause  of 
action  against  tlic  defendant*  within  *he  mean- 
ing of  section  4.?9.  Porter  Land  *  Water  Co. 
V.  Baskin  (C.  C.)  43  Fed.  323.  decided  under 
the  California  Civil  Code,  is  an  authority  on 
tliis  TMiint."  Neal  v.  Reynolds,  38  Kan.  432. 
16  Pac.  785. 

[9]  In  view  of  the  fact  that  the  two  counts 
state  separate  and  distinct  causes  of  action. 
In  no  way  relating  to  or  depending  upon  each 
other,  and,  further,  as  there  has  been  no 
commingling  of  the  relief  granted  In  the 
judgment,  we  are  Inclined  not  to  follow  the 
rule  laid  down  in  the  case  of  Zimmerman  v. 
Barnes,  supra,  but  It  appears  to  us  that  the 
facts  In  the  case  at  bar  warrant  us  In  hold- 
ing with  the  last  two  above-quoted  cases  that 
the  Joining  of  the  two  causes  of  action,  the 
one  being  maintainable,  and  the  other  not 
In  the  same  petition  will  not  operate  to  rlU- 
ate  the  entire  procedure,  but  that  the  cause 
of  action  set  forth  In  the  first  count  In  the 
petition  was  properly  maintained  and  the 
judgment  rendered  thereins  canceling  the 
mortgage  of  record  as  prayed  for,  valid  and 
regular,  but  that  the  cause  of  action  .set 
forth  in  the  second  count  of  the  petition 
could  not  be  maintained  against  a  nonresi- 
dent defendant,  and  the  Judgment  rendered 
thereon   was  void   for  lack   of  jurisdiction. 

[1 0]  After  the  court  had  overruled  defend- 
ant's motion  to  set  oslde  the  judgment,  the 
defendant  filed  a  motion  for  a  new  trial. 
which  was  also  overruled.  Both  of  said  mo- 
tions were  overruled  on  the  same  uay,  and 
defendont  was  then  given  time  to  make  and 
serve  case-made  for  an  appeal.  It  was  not 
made  known  whether  the  appeal  was  taken 
from  the  action  of  the  court  In  overrulln? 
the  motion  to  set  aside  the  jjidgment  or  th.* 
motion  for  a  new  trial.  .\s  a  motion  for  a 
new  trial  to  review  the  order  of  the  court 
denying  a  motion  to  set  aside  a  judgment  Is 
unauthorized  by  statute  (Owen  v.  District 
Court  of  Oklahoma  et  al.,  43  Okl.  442.  14.'! 
Pac.  17) ;  In  fact  a  vnln  and  useless  motion, 
an  appeal  from  un  order  denying  such  a  mo- 
tion would  also  be  a  nullity.    But  as  an  ap- 
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peal  does  lie  from  an  order  of  the  court  deny- 
ing a  motion  to  set  aside  and  vacate  a  judg- 
iiieut,  we  are  inclined  to  bold  that  the  ap- 
peal taken  by  the  defendant  was  from  such 
order. 

[11]  Plaintiff  suggests  tbat  no  summous 
was  issued  by  defendant  upon  the  filing  of 
Its  motion  to  set  aside  the  judgment  The 
record  shows  that  plaintiff  appeared  at  tlie 
hearing  upon  the  motion  and  participated 
therein,  which,  of  course,  operated  as  a  wtdr- 
«r  of  the  Issuance  and  service  of  siun- 
mons. 

We  recommend  that  the  Judgment  based 
upon  the  cause  of  action  set  up  in  the  first 
count  of  the  petition,  canceling  and  hold- 
ing for  naught  the  mortgage  of  record,  be 
allinned,  and  that  the  judgment  based  upon 
the  second  count,  being  a  judgment  against 
defendant  for  $8,224.35,  be  reversed,  and 
said  second  count  in  said  petition  be  dis- 
missed. 

PBR  CUHIAM.    Adopted  in  whole. 

(66  Okl.  80)  =- 

STINCHCOMB  et  al.  v.  PATTE80N. 
(No.  7476.) 

(Supreme  Court  of  Oklahoma.    Sept.  11,  1917.) 

(StiUahvt  by  the  Court.) 

1.  PAsnEB  «=3l8— Necessaby  Pabtiss. 

All  parties  who  are  united  in  interest  as 
parties  plaintiff  in  the  subject-matter  of  the  liti- 
gation must  be  joined  as  jplaintiffs,  unless  the 
consent  of  one  who  should  have  been  joined 
cannot  be  obtained,  in  which  event  be  may  be 
made  defendant;  the  reason  therefore  being 
stated  in  the  petition. 

(A-dditioiua  Sy{{ai««  iy  Editorial  Staff.) 

2.  Pabtms  «=»«(2)— "Rkai.  Pastt  in  Inteb- 

EST." 
The  teat  of  whether  one  is  the  real  party 
in  suit  is.  Does  he  satisfy  the  call  for  the  per- 
son who  has  the  right  to  control  and  receive  the 
fruits  of  the  litigation?  The  rule  is.  stated  in 
a  recent  ably  written  work  thus:  The  real 
party  in  interest,  within  the  meanini;  of  the  pro- 
vision of  the  Code,  is  the  person  who  will  be 
entitled  to  the  benefits  of  the  action  if  success- 
ful ;  one  who  is  actually  and  substantially  in- 
terested in  the  subject-matter,  as  distinguished 
from  one  who  has  only  a  nominal,  formal,  or 
technical  interest  in  or  connection  with  it  (ouot- 
ing  Words  and  Phrases  Second  Series,  Real 
Party  in  Interest.) 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;   R.  McMillan,  Judge. 

Suit  by  6.  E.  Patteson,  doing  business  as 
G.  D.  Patteson  &  Co.  against  L.  Stincbcomb 
and  B.  E.  Robey,  doing  business  as  the 
Stlnchcomb  Grain  Company.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed, with  Instructions. 

Everest  &  Campbell,  of  Oklahoma  City,  for 
plaintiffs  In  error.  Keaton,  Wells  &  Johns- 
ton, of  Oklahoma  Qty,  for  defendant  In  er- 
ror. 


WEST,  C.  This  suit  was  Instituted  In  the 
district  court  of  Oklahoma  county  by  O.  E. 
Patteson,  dolug  business  as  G.  E.  Patteson  & 
Co.  against  L.  Stincbcomb  and  R.  E.  Rob^*, 
doing  business  as  the  Stincbcomb  Grain  Com- 
pany. The  petition  contains  three  causes  of 
action  stated  In  separate  counts.  In  the 
first  count,  plaintiff  sought  to  recover  over- 
charges Included  in  draft  attached  to  bill  of 
lading  on  cars  of  alfalfa  hay  sent  shippers 
order  by  defendant  to  the  plaintiff  at  Mem- 
phis, Tenn.,  and  In  the  second  and  third  coonta 
for  damages  on  aooonnt  of  the  failure  of  de- 
fendant to  fulfill  certain  contracts  for  de- 
livery of  alfalfa  hay  at  Memphis,  Tenn. 
Caose  went  to  trial  to  a  jury  on  the  23d 
day  of  December,  1914,  and  on  the  24th 
day  Of  December,  1914,  a  general  verdict 
was  rendered  In  favor  of  plaintiffs  and 
against  defendants  for  the  sum  of  $633.- 
73.  Plaintiff  in  error,  defendant  below,  pros- 
ecutes tills  appeal  against  defendant  in  error, 
plaintiff  below,  to  review  this  verdict  and 
judgment  entered  thereon.  For  convenience 
the  parties  will  be  designated  as  they  were 
l)elow.  This  cause  was  submitted  and  an 
opinion  delivered  In  the  case  by  the  court  In 
September,  1916,  reversing  said  cause  on  ac- 
count of  the  admission  by  the  trial  court  of 
incompetent  evidence  offered  to  establish 
plaintiff's  first  cause  of  action.  Plaintiff 
then  filed  a  remittitur  as  to  first  cause  of  ac- 
tion and  petition  for  rehearing,  wliich  re- 
mittitur was  allowed  and  petition  for  rehear- 
ing granted,  and  cause  is  now  to  be  consider- 
ed on  errors  assigned  applying  to  second  and 
third  causes  of  action  stated  In  plaintiff's 
petition.  Suit  was  brought  by  O.  K.  Patteson,, 
alleging  that  he  was  a  sole  trader  doing  busi- 
ness under  the  name  of  6.  £X  Patteson  & 
Co.,  and  In  his  reply  to  the  answer  filed  by 
defendants,  plaintiff  designated  himself  In  the 
same  manner  as  in  the  petition.  During  the 
trial  of  the  case  plaintiff,  O.  E.  Patteson, 
testified  that  O.  E.  Patteson  &  Co.  was  a 
firm  composed  of  G.  E.  Patteson  and  John 
R.  Pepper,  and  at  the  conclusion  of  the  evi- 
dence, defendants  interposed  a  demurrer  on 
the  ground  that  plaintiff  had  failed  to  make 
out  a  case  for  the  reason  tbat  there  was  a 
defect  of  parties  plaintiff,  and  that  the  suit 
had  not  been  brought  In  the  name  of  the  real 
parties  in  Interest.  This  contention  was 
urged  by  defendants  in  a  motion  for  Judg- 
ment, notwithstanding  the  verdict  and  motion 
for  new  trial  and  the  action  of  the  trial  court 
in  failing  to  sustain  this  contention  of  the 
defendants  is  complained  of  here. 

Sections  4681,  4690,  4691,  and  4692,  Rev. 
Laws  1910,  are  as  follows: 

"4681.  Plaiatiff  to  he  Party  in  Interest.  Ev- 
ery action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  otherwise 
provided  in  this  article ;  but  this  section  shall 
not  be  deemed  to  authorize  the  assignment  of 
a  thing  in  action,  not  arising  out  of  contract" 

"4690.  Joinder  of  Parties  Plaintiff,  All  per- 
sons having  an   interest  in  the  subject  of  the 
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action,  and  in  obtaining  the  relief  demanded, 
may  be  joined  as  plaintiffs,  except  as  otherwise 
provided  in  this  article. 

"4691.  Joinder  of  Parties  Defendant.  Any 
person  may  be  made  a  defendant  who  has  or 
claims  an  interest  in  the  controversy  adverse 
to  the  plaintiff,  or  who  is  a  necessary  party  to 
a  complete  determination  or  settlement  of  the 
question  involved  therein. 

"46!)2.  All  Interetted  to  be  Joined.  Of  the 
parties  to  the  action,  those  who  ure  united  in 
interest  must  be  joined  as  plaintiffs  or  defend- 
ants ;  but  if  the  consent  of  one  who  should  have 
been  joined  as  plaintiff  cannot  be  obtnincd,  he 
may  be  made  a  dcfendajit,  the  reason  being 
stated  in  the  petition." 

In  case  of  St  Louis  &  San  Frandsco  Rail- 
way Co.  V.  Webb,  36  Okl.  235,  128  Pac.  252, 
the  second  paragraph  of  the  syllabus  is  as 
follows: 

"Parties  Plointifft—Who  miut  Join — Where 
two  parties  have  a  joint  interest  in  pro|)crty, 
they  must  join  in  an  action  for  injuries  to  such 
property." 

In  the  body  of  the  opinion  the  conrt  uses 
the  following  language: 

"Persons  who  have  a  joint  interest  must  sue 
jointly  for  an  injury  to  such  interest.  Joint 
owners  of  property  must  unite  as  plaintiffs  in 
one  action  tor  an  injury  thereto  or  for  a  conver- 
sion thereof." 

In  case  of  Jackson  et  al.  v.  McGlIbray,  46 
Okl.  208, 148  Pac.  703,  the  court  In  the  second 
paragraph  of  the  syllabus  lays  down  the  fol- 
lovrlng  rule: 

"Plaintiff  in  a  suit  in  ejectment  is  not  'the 
real  party  in  interest,'  as  intended  by  section 
4681,  Rev.  Laws  1910,  unless  he  is  a  party  who 
may  be  benefited  or  injured  by  the  judgment 
in  the  case." 

In  the  body  of  the  opinion  the  court  uses 
the  following  language: 

"It  U  provided  by  statute  (R.  L.  1910,  {  4681): 
'ESvery  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest  •  »  *  '  The  real 
party  in  interest  is  the  partr  who  ia  to  be  ben- 
efited or  injured  by  the  judgment  in  the  case. 
Stewart  v.  Price,  64  Kan.  191,  67  Pac.  553, 
64  L.  R.  A.  581;  Bliss  on  Code  Pleadings,  sec. 
45 ;  Kinsella  v.  Sharp,  47  Neb.  664,  66  N.  W. 
634 ;  Lampkin  v.  M.  ft  O.  R.  Co.,  146  Ky.  514, 
142  S.  W.  1037;  Hoagland  v.  Van  Etten,  22 
Neb.  681.  35  N.  W.  869,  affirmed  on  rehearing 
in  23  Neb.  462,  36  N.  W.  755;  Simpson  v. 
Miller,  7  Cal.  App.  248,  94  Pnc.  252;  Swift 
V.  Ellsworth,  10  Ind.  205,  71  Am.  Dec.  316; 
Bostwick  ▼.  Bryant  113  Ind.  448,  459,  16  N. 
B.  378.  383;  Grimes  v.  Cannell.  23  Neb.  187, 
36  N.  W.  479.  In  Pomcroy's  Code  Rem.  sec. 
76,  it  Is  stated:  'It  is  no  longer,  consistently 
with  the  provisions  of  the  Codes,  possible  for 
one  person  to  sue  "to  the  use  of  another,  as 
was  common  in  some  states.  The  parties  ben- 
eficially interested  must  themselves  bring  the 
action.*  Brady  v.  Chandler,  31  Mo.  28 ;  Weise 
V.  Gemer,  42  Mo.  527;  Van  Doren  v.  Relfe.  20 
Mo.  455;  Lytle  v.  Lytle.  2  Mete.  (Ky.)  127, 
128:  State  v.  Johnson,  52  Ind.  197;  Shane 
V.  Francis,  30  Tnd.  92;  HolHster  v.  Hubbard, 
11  8.  D.  461,  78  N.  W.  949 ;  Guernsey  v.  Tut- 
hill  12  S.  D.  584,  82  N.  W.  190 ;  Frye  v.  Bank 
of  Illinois,  10  111.  (5  Oilman)  332." 

In  Words  and  Phrases,  Second  Series,  vol. 
4,  page  132,  a  "real  party  In  Interest"  is  de- 
fined as  follows: 

"The  test  of  whether  one  is  the  real  party  In 
suit  is,  Docs  he  satisfy  the  call  for  the  person 
who  has  the  right  to  control  and  receive  the 
fruits  of  the  litigation?  The  rule  is  stated  in 
a  recent  ably  written  work  thus:  The  real  par- 


ty in  interest  within  the  meaning  of  the  provi- 
sion of  the  Code,  is  the  person  who  will  be  en- 
titled to  the  benefits  of  the  action  if  successful ; 
one  who  is  actually  and  substantially  interested 
in  the  subject-matter,  as  distinguished  from  one 
who  has  only  a  nominal,  formal,  or  technical  in- 
terest in  or  connection  with  it'  Gross  v.  Heck- 
ert,  120  Wis.  314,  97  N.  W.  952.  KM." 

In  case  of  Nlblo  v.  Drainage  DIst  No.  3  et 
al.,  160  Pac.  468,  the  court  in  the  second  para- 
graph of  the  syllabus,  lays  down  the  follow- 
ing rule: 

"  'Defect  of  parties'  means  too  few  and  not 
too  many  parties,  and  hence  is  not  synonymous 
with  'misjoinder  of  parties,'  which  means  an  ex- 
cess of  parties." 

In  the  body  of  the  opinion  the  court  uses 
the  following  language: 

"  'Defect  of  parties,'  under  our  statute  is  a 
ground  for  demurrer.  'Defect  of  parties'  means 
too  few  and  not  too  many  parties,  and  hence  ia 
not  synonymous  with  'misjoinder  of  porties,' 
which  means  an  excess  of  parties.  31  Cyc.  294. 
Therefore  the  defect  in  the  instant  case  was 
failure  to  join  the  drainage  commissioner  as  de- 
fendant without  which  plaintiff  could  not  prose- 
cute her  action." 

In  case  of  Atchison,  T.  ft  S.  F.  Ry.  Co.  v. 
Hucklebridge,  from  the  Supreme  Court  of 
Kansas,  handed  down  March  9,  1901,  62  Kan. 
506,  64  Pac.  p.  58,  second  paragraph  of  tbe 
syllabus  is  as  follows: 

"Civ.  Code,  f  91,  which  requires  defects  in 
petitions  other  than  those  which  appear  on  their 
face,  and  other  than  those  of  jurisdiction  and  in 
statements  of  fact  to  be  set  up  by  answer,  does 
not  apply  to  a  petition  by  a  partner  who  con- 
ceals the  fact  of  partnership,  and  wrongfully 
brings  suit  In  his  own  name  for  an  injury  to 
the  partnership  property.  In  such  case  the  de- 
fendant, if  ignorant  of  the  partnership  until  di»- 
dosed  upon  the  trial,  may  then  raise  the  ob- 
jection without  the  amendment  to  liis  answer." 

In  the  body  of  the  opinion  the  conrt  uses 
the  following  language: 

"It  would  appear  from  the  record  that  the  fact 
of  Nichols'  partnership  relation  was  not  known 
to  the  plaintiff  in  error,  the  defendant  below, 
until  it  was  disclosed  at  the  trial  on  his  cross- 
examination.  No  objection  upon  the  ground  of 
a  defect  of  parties  plaintiff  was  then  made.  It 
was  first  made  upon  demurrer  to  plaintiff's  evi- 
dence. It  was  afterwards  raised  upon  requests 
for  instructions.  A  majority  of  the  court  are  of 
the  opinion  that  it  was  properly  raised  by  the 
defendant,  and  that  the  adverse  rulings  of  the 
court  upon  the  demurrer  to  the  evidence  and  the 
proffered  instructions  are  sufficient  grounds  upon 
which  to  predicate  the  claim  of  error.  It  ia 
true  that  Civ.  Code,  §  91,  declares  that,  if  the 
objections  (o  a  petition  do  not  appear  upon  its 
face,  they  must  be  made  by  answer,  and,  if 
not  made  in  that  way,  will  be  deemed  waived, 
excepting  objections  to  the  jurisdiction  of  the 
court  and  the  sufficiency  of  the  facts  stated  to 
constitute  a  cause  of  action ;  but  that  provision 
applies  to  defects  in  the  petition  known  to  the 
defendant  in  time  to  plead  them  before  the  mak- 
ing up  of  the  issues  in  the  case,  and  not  to  de- 
fects concealed  by  the  plaintiff,  and  discovered 
on  the  trial  by  the  defendant.  In  the  latter  in- 
stance there  is  no  opportunity  to  plead  the  dis- 
covered defect  except  by  way  of  amendment  to 
be  allowed  in  the  discretion  of  the  court.  The 
plaintiff,  having  concealed  the  real  fact,  and  thus 
misled  bis  adversary,  cannot  object  that  the 
defendant's  answer  lacks  a  disclosure  of  the  facta 
which  he  himself  should  have  been  the  first  to 
plead.  He  will  be  deemed  to  have  waived  tha 
formal  pleading  of  that  by  the  defendant  whicb 
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he  himsdf  should  have  been  the  first  to  disclose, 
and  he  cannot  object  that  the  defendant  takes 
the  only  available  means  to  protect  himself 
against  the  false  petition." 

It  would  therefore  appear  that  under  oar 
Code  that  suits  must  be  prosecuted  by  the 
real  parties  in  Interest  and  that  where  two 
parties  have  a  joint  Interest  in  property, 
they  must  Join  in  the  action  for.  the  recovery 
of  Injuries  to  such  property  unless  relieved 
of  this  requirement  by  the  exceptions  to  sec- 
tion 4681,  supra,  and  the  instant  case  does 
not  come  within  such  exceptions. 

niere  was  no  way  for  the  defendants  to 
reach  this  defect  of  parties  plaintiff  except 
In  the  manner  in  which  they  attempted  to  do 
BO,  for  the  reason  that  the  knowledge  as  to 
who  constituted  Patteson  &  Co.  was  pecul- 
iarly to  the  plaintiff,  G.  E.  Patteson,  and  he 
bad  withheld  this  In  his  petition  and  reply, 
and  it  was  only  made  known  by  his  testi- 
mony while  upon  the  stand. 

It  is  contended  at  some  length  by  learned 
counsel  for  plaintiff  that  under  the  rule  an- 
nounced in  M.  O.  &  O.  Ry.  Co.  v.  Collins, 
150  Pac.  142,  and  cases  cited,  amendments 
of  pleading  which  might  hare  been  made  be- 
low on  motion,  to  correspond  with  the  proof, 
trill,  in  the  Supreme  Court,  be  deemed  to 
bare  been  made.  We  do  not  know  of  any 
case  coiistruing  a  statute  like  or  similar  to 
section  4681,  supra,  that  recognizes  such 
practice;  that  is,  where  the  appellate  court 
will  consider  the  pleadings  amended  so  as  to 
substitute  additional  necessary  parties  plaln- 
tUF.  If  the  plaintiff  in  the  court  l>elow  had 
asked  leave  to  substitute  additional  parties 
plaintiff  during  the  trial  of  the  case,  and  this 
had  been  permitted  by  the  court,  we  do  not 
believe  that  it  would  have  been  error,  unless 
it  could  have  been  shown  to  prejudice  de- 
fendants, but  this  was  not  done. 

As  to  who  was  the  proper  parties  plaintiff 
In  the  instant  case  was  peculiarly  within 
the  knowledge  of  the  plaintiff,  6.  E.  Patte- 
son, and  for  some  reason  this  information 
was  withheld  in  the  pleadings  filed,  and  no 
attempt  made  In  the  trial  of  the  case  below 
to  substitute  the  necessary  additional  party 
plaintiff,  and  now  upon  appeal  the  plaintiff 
asks  this  court  to  consider  the  pleadings 
amended.  As  stated,  we  are  unable  to  find 
any  law  that  would  uphold  this  contention  of 
ttie  plaintiffs.  Plaintiffs  in  their  brief  filed 
cite  several  cases  where  a  partner  may  sue 
for  a  breach  of  the  contract  made  by  him  in 
bis  own  name  which  bad  been  made  for  the 
benefit  of  the  firm,  but  in  the  Instant  case 
tbe  contract  was  not  made  with  G.  E.  Patte- 
son, bnt  the  correspondence  and  exhibits  at- 
tadied  to  (he  case-made  clearly  Indicate  that 
the  contract  sued  on  by  plaintiff  was  en- 
tered into  by  Patteson  &  Co.  on  the  one 
band,  and  the  Stincbcomb  Grain  Company 
on  the  other.  If  Patteson  had  made  the  con- 
tract with  the  defendants  in  the  name  of 
6.  R  Patteson  and  the  defendants  had  not 
known  Patteson  &  Co.  in  the  transaction, 


then  under  the  autborittes  cited  by  defend- 
ants in  their  brief,  plaintiff  certainly  could 
maintain  this  suit  in  his  own  name,  Imt 
where  the  transaction  was  had  with  the  firm, 
we  know,  of  no  case  sustaining  the  contention 
of  the  defendants,  that  one  partner  can  bring 
a  suit  in  his  own  name  for  damages  on  ac- 
count of  a  breach  of  contract  made  by  tbe 
firm.  It  is  our  opinion  that  to  hold  in  tbe 
instant  case  tliat  plaintiff  under  the  circum- 
stances could  prosecute  this  suit  would  in 
effect  destroy  the  plain  statutory  provision 
of  section  4681,  Rev.  Laws  1910,  supra. 

If  one  partner  can  bring  a  suit  for  a  part- 
nership composed  of  two  members,  then  he 
can  bring  a  suit  where  there  are  a  dozen, 
and  If  Mie  party  who  has  an  interest  in  the' 
subject-matter  of  a  litigation  can  litigate  for 
all  parties  interested,  then  the  provision  of 
the  statute,  supra,  which  provides  that  tbe 
action  must  be  prosecuted  in  the  name  of  the 
real  parties  in  interest,  is  meaningless,  nuga- 
tory, and  void. 

Inasmuch  as  this  suit  is  not  prosecuted  In 
the  name  of  the  real  parties  in  interest,  and 
this  matter  was  called  to  the  attention  of 
the  court  below  before  cause  was  submitted 
to  the  jury,  and  In  motion  for  judgment, 
notwithstanding  tbe  verdict,  and  In  motion 
for  new  trial,  we  feel  that  this  cause  must, 
of  necessity,  be  reversed ;  and  it  is  so  order- 
ed, with  instructions  to  the  lower  court  to 
proceed  with  said  cause  not  in  conflict  wltb 
this  opinion. 

PER  CURIAM.    Adopted  in  wbol& 


(64  ou. »») 
ST.  LOUIS  4  S.  P.  R.  CO.  et  aL  v.  CITY  OP 

ADAetaL    (No.  6936.> 
(Supreme  Court  of  Oklahoma.    Sept.  11,  1917.) 

(ByUabtu  ly  the  Court.) 

1.  MtTNICIPAI,  CORFOBATIONB  «=»513(1)— SPE- 
CIAL Assessment— Kelief— Statute. 

Although  Laws  of  1907-1908,  p.  176,  f  7, 
(section  644,  Rev.  Laws  1910),  forbids  a  suit  to 
set  aside  any  special  assessment  provided  for  by 
Laws  of  1907-1908,  pp.  166-177  (sections  608- 
646,  Rev.  Laws  1910),  or  to  enjoin  the  levying 
or  collecting  of  any  such  assessment,  or  install- 
ment thereof,  or  interest  or  penalty  thereon,  etc., 
or  contesting  the  validity  thereof  on  any  ground, 
or  for  any  reason  other  than  the  failure  of  the 
city  council  to  adopt  and  publish  the  preliminary 
resolution  provided  tor  in  cases  requiring  such 
resolution  and  its  publication,  and  to  give  notice 
of  the  hearing  on  the  return  of  the  appraisers, 
unless  such  suit  shall  be  commenced  not  more 
than  60  days  after  the  passage  of  the  ordinance 
making  such  final  assessment,  this  section  of  the 
statutes  (section  644,  Rev.  Laws  1910)  does  not 
affect  the  right  of  a  party  whose  property  is  sub- 
ject to  such  special  assessment  to  obtain  equita- 
ble relief  from  the  same  to  the  extent  of  the 
city's  abandonment  of  the  impipovement  for 
which  the  same  was  made. 

2.  Municipal  CoapoBATioNS  «=>513(1),  623— 
Excessive  Assessment  —  Injunction  —  Ap- 
plication AS  Cbedits. 

Under  the  provisions  of  article  12,  c.  10, 
Rev.  Laws  1910,  where  a  city  has,  in  accord 
with  the  provisions  of  said  article  12,  paved  cer- 
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tain  of  its  streets  with  asphalt,  affecting  the 
property  of  a  steam  railway  company,  and  baa 
passed  a  proper  assessment  ordinance  to  meet 
the  cost  of  the  same,  but  its  mayor  and  coun- 
cilmen  have  informally  authorized  and  with  full 
knowledge  permitted  such  steam  railway  com- 
pany to  pave  at  its  own  expense  between  its 
tracks  and  two  feet  on  either  side  thereof  with 
"oak  headers"  where  its  tracks  cross  such 
streets,  instead  of  with  asphalt,  as  it  would  oth- 
erwise be  required  to  do  by  Laws  1007-190S, 
pp,  166, 167,  (sections  610,  611,  Rev.  Laws  1910), 
and  where  the  prior  special  assessment  against 
such  steam  railway  company  includes  the  cost  of 
asphalt  paving  in  the  spaces  so  afterwards  paved 
with  "oak  headers,"  and  where  such  steam  rail- 
way company,  after  paying  two  of  the  ten  in- 
stallments assessed  it  on  account  of  the  asphalt 
pavement  so  made  and  also  on  account  of  as- 
phalt pavement  so  omitted  affecting  its  property, 
seeks  to  enjoin  the  collection  of  such  excessive 
portion  of  the  remaining  eight  installments  and 
to  have  such  excessive  portion  of  the  two  in- 
stallments already  paid  by  it  applied  as  a  credit 
to  the  remainder  of  the  third  installment  assess- 
ed against  it,  and  where,  although  nearly  three 
years  have  elapsed  between  the  date  of  such  spe- 
cial assessment  ordinance  and  the  suit  for  such 
injunction,  such  city  has  taken  no  steps  to  put 
down  nor  to  require  such  steam  railway  compa- 
ny to  put  down  asphalt  pavement  in  the  spaces 
covered  by  such  "oak  headers,"  and,  in  such 
suit,,  alleges  no  intention  to  do  so,  the  proposed 
asphalt  pavement  in  such  spaces  will  be  deemed 
to  have  been  abandoned  by  such  city  and  the 
originally  anticipated  cost  of  such  portion  of 
such  improvement  will  be  deemed  an  excessive 
assessment  from  which  such  steam  railway  com- 
pany is  entitled  to  such  injunctional  relief. 

(a)  Since,  under  Laws  liX)7-190S,  p.  175,  part 
of  section  0  (section  642,  Rev.  Laws  1910),  the 
assessments  provided  for  and  levied  under  arti- 
cle 12,  c.  10,  Rev.  Laws  1910,  together  with 
the  interest  thereon,  when  collected,  constitute  a 
separate  special  fund  to  be  used  to  pay  the  bonds 
and  interest  thereon  authorized  by  said  article, 
and  since  the  statutes  direct  the  application  of 
such  fund  to  no  other  purpose,  such  property 
owner  who  has  paid  such  excess,  altbongh  with- 
out protest,'  in  one  or  more  installments  may, 
in  such  a  case  as  this,  have  the  same  ap- 
plied as  a  credit  upon  future  installments  col- 
lectable against  his  property. 

Brror  from  District  Court,  Pontotoc  Coun- 
ty; Tom  D.  McNeown,  Judge. 

Suit  by  tbe  St  Louis  &  San  Francisco 
Railroad  Company  and  others  against  tbe 
City  of  Ada,  a  municipal  corporation,  and 
others.  Judgment  for  defendants,  and  plain- 
tiffa  bring  error.  Reversed  and  remanded, 
with  instructions. 

W.  F.  Evans,  of  St.  Louis,  and  R.  ▲.  Kleln- 
schmidt  and  Fred  K  Suits,  both  of  Okla- 
homa City,  for  plaintiffs  in  error.  J.  W. 
Dean,  City  Atty^  and  Wlmblsh  &  Duncan, 
all  of  Ada,  for  defendants  in  eri'&r. 

THACKER,  J.  This  case,  commenced  on 
September  1,  1913,  involves  a  question  of  er- 
ror of  tbe  trial  court  In  refusing  plaintiff  in 
error  an  injunction  against  defendants  in 
error  to  prevent  the  future  collection  of  an 
alleged  excessive  portion  of  a  special  assess- 
ment in  ten  annual  installments  against  it 
under  a  paving  ordinance  of  September  19, 
1910,  passed  by  tbe  city  of  Ada,  In  accord 
with  the  provisions  of  article  12,  c.  10,  Rev. 
Laws  1910,  and  in  refusing  to  allow  plaintiff 


In  error  a  credit  to  tbe  amount  of  1403.41  up- 
on the  third  of  said  ten  installments  on  ac- 
count of  an  alleged  excess  of  $203.66  assess- 
ed for  and  paid  In  1911  as  a  part  of  tbe 
first  Installment  and  $199.75  assessed  for 
and  paid  in  1912  as  a  part  of  tbe  second  in- 
stallment. 

This  paving  ordinance  called  for  asphalt 
pavement  affecting  the  property  of  the  own- 
ers In  two  paving  districts,  including  proper- 
ty of  tbe  plaintiff  in  error ;  but  tbe  plaintiff 
in  error,  in  accord  with  an  informal  under- 
standing between  itself  and  tbe  mayor  and 
city  council  of  tbe  dty  of  Ada,  of  which  no 
record  was  made,  at  its  own  expense,  put 
down  "oak  headers"  between  and  on  either 
side  of  Its  rails  for  the  space  of  about  nine 
feet  at  Its  Broadway,  Townsend  avenue,  and 
Main  street  crossings.  In  lieu  of  such  asphalt 
pavement,  and  tbe  city  has  taken  no  subse- 
quent steps  and  alleges  no  Intent  to  require 
or  put  down  aspbalt  pavement  at  these  cross- 
ings. 

[1]  The  rights  and  duties  of  the  parties 
In  this  case  are  governed  by  Laws  1907-1908, 
pp.  166-170  (secUons  610,  611,  622,  628,  629, 
630,  and  631). 

Tbe  plaintiff  In  error  claims  that  of  tbe 
total  amount  of  $6,121.77  assessed  against 
it  for  asphalt  paving  at  its  Broadway  cross- 
ing, $748.58  is  excessive;  that  of  the  total 
amount  of  $2,937.07  assessed  against  it  for 
asphalt  paving  at  its  Townsend  avenue  cross- 
ing, $799.42  is  excessive;  that  of  the  total 
amount  of  $4,026.28  assessed  against  It  for 
asphalt  paving  at  its  Main  street  crossing, 
$1,039.07  Is  excessive;  and,  as  will  be  seen 
from  tbe  foregoing,  that  the  total  amount 
of  these  excessive  assessments  against  it  for 
tbe  ten  years  is  $2,587.07. 

Tbe  plaintiff  in  error  asserts  in  Its 
brief  that  while  the  total  amount  assessed 
against  property  owners  In  tbe  two  paving 
districts  Is  $84,889.72  (instead  of  $84,123.72 
as  aUeged  In  its  peUUon),  including  $5,022.92 
assessed  against  tbe  property  of  the  Mis- 
souri, Kansas  &  Texas  Railway  Company 
and  paid  by  it  in  accord  with  tbe  provisions 
of  section  633,  Rev.  Lews  1910,  tbe  actual 
cost  of  tbe  Improvement  was  only  $77369.91. 
which  Is  $6,253.81  less  than  the  total  amount 
assessed  against  such  property  owners,  not- 
withstanding it  apparently  admits  that  this 
$77,869.91  does  not  Include  tbe  cost  of  the 
paving  on  account  of  which  said  $5,022.92 
was  assessed  against  the  property  of  the 
Missouri,  Kansas  &  Texas  Railway  Compa- 
ny, and  paid  by  the  latter,  so  that  we  feel 
justified  In  construing  its  brief  as. admitting 
in  effect  that  the  actual  cost  of  the  entire 
improvement  was  $82,892.83,  which  the  trial 
court  .found  from  the  evidence  to  be  the  cost 
of  the  same.  Since  it  is  obvious  that  if  the 
total  assessment  of  $84,889.72  Includes  said 
$5,022.92,  the  subtrahend  to  be  used  in  ascer- 
taining tbe  total  amount  of- the  excess  assess- 
ed against  the  pro];>erty  In  said  districts  must 
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Include  the  cost  of  the  paving  on  account  ot 
which  8aid  $5,022.82  was  assessed,  It  will  be 
seen  that  the  actual  cost  of  the  entire  im- 
provement  In  these  districts  Is  only  $1,996.89 
less  than  the  total  amount  assessed  against  all 
the  property  In  these  districts,  which  la  $590.- 
18  less  than  the  plaintiffs  In  error  claim  to  be 
the  excess  of  the  levy  against  itself. 

It  also  appears  that  80  bonds,  each  for 
$1,000,  besides  interest,  were  Issued,  and  that 
78  of  these  bonds  were  delivered  to  the  coa- 
structlon  company  in  full  payment  for  the 
asphalt  pavement  put  down,  leaving  two  of 
these  bonds  still  in  the  hands  of  the  city. 

The  plaintiff  in  error  has  not  only  failed 
to  explain  the  foregoing  discrepancies  in  its 
figures  or  the  relation  of  some  of  them  to 
the  question  of  the  amount  of  the  excess  as- 
sessed against  its  property,  but  does  not 
make  clear  Just  how  it  claims  this  excess  of 
$2,687.07  arises,  although  apparently  attrib- 
uting it  to  the  fact  that  the  city  of  Ada  ab- 
stained from  requiring  solid  concrete  paving 
in  certain  spaces  at  Us  aforesaid  Street  cross- 
ings and  permitted  the  plaintiff  in  error  to 
put  down  "oak  headers"  therein  at  Its  own 
expense.  Both  the  briefs  and  the  record 
abound  in  apparently  Inconsistent  and  ir- 
relevant, and  certainly  confusing,  figures  and 
statements;  but,  although  It  does  not  seem 
absolutely  certain  tliat  the  total  excess  in 
the  amount  assessed  is  against  the  property 
of  the  plaintiff  in  error,  it  appears  reason- 
ably certain  that  the  assessment  against  its 
property  is  for  at  least  $1,096.89  in  excess  of 
the  cost  of  the  improvement  chargeable  there- 
to on  account  of  the  omission  to  pave  with 
asphalt  the  space  where  the  plaintiff  in  error 
put  down  "oak  headers,"  and  that  the  plain- 
tiff in  error  is  entitled  to  have  this  amount 
deducted  from  the  total  amount  assessed  If, 
as  we  think,  the  city  ehould  be  regarded  in 
this  case  as  having  abandoned  its  purpose 
to  make  or  require  asphalt  pavement  in  these 
spaces  at  these  crossings  under  the  ordinance 
mentioned.  In  Shultz  v.  Bitterbusch,  Coun- 
ty Treasurer,  etc.,  88  OkL  478,  134  Pac.  961, 
it  was  held: 

"Where,  pursuant  to  article  2,  c.  8,  Sess.  Laws 
1901  (article  6,  c.  12,  Wilson's  Rev.  &  Ann.  St. 
1903),  proceedings  were  commenced  for  the  con- 
•troction  of  street  improvements  and  progressed 
■o  far  as  to  result  in  a  contract  between  the  city 
and  a  construction  company,  the  execution  of 
which  was  thereafter  perpetually  enjoined,  and 
where  pending  said  proceedings  an  act  approved 
April  17,  1908,  was  passed,  after  which  the  city 
abandoned  all  proceedings  under  the  former,  and 
proceeded  to  make  the  proposed  improvements 
under  the  latter  act  before  the  same  became  ef- 
fective, which  were  abandond,  and  where,  after 
said  act  became  effective,  the  city  passed  and 
published  the  resolution  or  intention  in  question. 
the  commencement  of  the  assessment  in  contro- 
versy, and  which  is  nnassailed,  held,  that  Comp. 
Laws  1909,  §  732,  means  that  the  proceedings,  if 
commenced  under  the  prior  act,  should  not  be 
affected  by  the  latter  act  and  might  be  complet- 
ed, if  at  all,  pursuant  to  the  prior  actj  hold,  fur- 
ther, that  all  proceedings  of  the  city  council 
looking  to  said  improvements  were  necessary 
prelimmary  steps  to  be  taken  by  the  common 


council,  and  in  its  discretion  might  be  receded 
from  at  any  time  before  the  contract  for  the 
improvement  is  concluded." 

In  4  McQulUln,  Munlc^al  Corporations,  •{ 
1847,  It  Is  said: 

"Unless  restricted,  public  improvements  pro- 
posed or  begun  may  be  discontinued  or  abandon- 
ed by  the  municipal  corporation.  As  mentioned 
elsewhere^  usually  the  municipal  corporation  is 
the  sole  judge  as  to  whether  certain  improve- 
ments should  be  made,  and  if  it  orders  such  im- 
provements to  be  made,  it  may  lawfully  abandon 
them  and  all  proceedings  relating  thereto,  pro- 
vided such  step  is  seasonably  taken." 

In  Chicago  v.  Weber,  94  lU.  App.  561,  it  1» 
held  that  property  owners  assessed  for  an 
improvement  cannot  prevent  the  city  from 
abandoning  the  same. 

And  in  Toledo  v.  Jacobson,  11  Ohio  Clr. 
Ct  R.  220,  5  O.  C.  D.  137,  a  failure  to 
comply  with  certain  statutory  provisions  was 
held  to  be  an  abandonment  of  a  proposed 
improvement  on  the  part  of  the  dty,  al- 
though in  that  case  a  general  provision  of  a 
section  of  the  statute  found  In  another  chap- 
ter tliat  after  six  months  have  elapsed  with- 
out the  city  having  proceeded  with  the  pro- 
posed Improvement  it  shall  be  held  to  have 
abandoned  it  was,  by  construction,  held  ap- 
plicable. Gage  V.  Chicago,  193  111.  108,  61 
N.  E.  850;  Sowers  v.  Clnn.,  etc.,  R.  Co.,  162 
Ind.  676,  71  N.  B.  134;  Re  Rofflgnac  St,  4 
Rob.  (La.)  357;  Mayor,  etc.,  of  Baltimore  v. 
Musgrnve,  48  Hd.  272,  30  Am.  Rep.  458; 
Re  Military  Parade  Ground,  60  N.  X.  319. 

[2]  It  is  contended  by  defendant  in  error, 
and  the  trial  court  held,  that  the  plaintiff  in 
error  Is  precluded  by  Laws  of  1907-1908,  p. 
176,  f  7  (section  644,  Rev.  Laws  1910),  from 
questioning  the  assessment  against  it  (Weav- 
er v.  City  of  Chickasha,  36  Okl.  226,  128  Pac. 
305 ;  Norris  v.  City  of  Lawton,  148  Pac.  123), 
but  the  plaintiff  in  error  claims  and  it  ap- 
pears to  be  conceded,  that  as  a  result  of  the 
conduct  of  the  dty  sut>sequent  to  the  assess- 
ment in  omitting  to  pave  the  spaces  mention- 
ed at  the  three  street  crossings  mentioned, 
there  is  an  excessive  assessment,  so  that  the 
question  here  arises  out  of  subsequent  events, 
and  was  not  Involved  In  nor  determined  by 
that  assessment. 

Although  Laws  of  1907-1908,  p.  176,  |  7, 
(section  644,  Rev.  Laws  1910),  forbids  a.  suit 
to  set  aside  any  special  assessment  provided 
for  by  Iaws  of  1907-1908,  pp.  166-177  (secUons 
608-646,  Rev.  Laws  1910),  or  to  enjoin  the 
levying  or  collecting  of  any  such  assessment, 
or  installment  thereof,  or  interest  or  penalty 
thereon,  etc.,  or  contesting  the  validity  thereof 
on  any  ground,  or  for  any  reason  other  than 
the  failure  of  the  city  council  to  adopt  and 
publish  the  preliminary  resolution  provided 
for  in  cases  requiring  such  resolution  and  its 
publication,  and  to  give  notice  of  the  hearing 
on  the  return  of  the  appraisers,  unless  such 
suit  shall  be  commenced  not  more  than  60 
days  after  the  passage  of  the  ordinance  mak- 
ing such  final  assessment,  this  section  of  the 
statutes  (section  644,  Rev.  Laws  1910)  does  not 
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affect  the  right  of  a  party  whose  property  Is 
subject  to  such  special  assessment  to  obtain 
equitable  relief  from  such  special  assess- 
mtot  to  the  extent  of  the  city's  abandonment 
of  the  improvement  for  which  the  same  was 
made. 

It  must  be  obvious  that  this  statute  does 
not  and  cannot  make  an  assessment  collecta- 
ble regardless  of  the  conduct  of  the  city 
subsequent  to  the  passage  of  the  ordinance, 
as  where  the  city  has,  as  In  this  case,  abua- 
doned  in  part  the  projected  pavement  under 
such  ordinance. 

In  the  case  of  Spltzer  v.  City  of  El  Reno, 
41  Okl.  430,  138  Pac.  797,  where  Interest  to 
the  amount  of  $14,549.17  had  accrued  prior 
to  the  completion  of  the  construction  of  cer- 
tain street  Improvements  for  which  the  con- 
tractor was  to  accept  the  bonds  at  their  face 
value  when  such  Improvements  were  com- 
pleted and  $7,500  had  been  collected  as  pen- 
alties for  delinquencies  in  the  payment  of  the 
first  Installment  of  the  special  assessment, 
it  was  said  that  neither  the  city  nor  the  hold- 
er of  any  bond  for  the  payment  of  which  the 
adequate  provision  required  by  statute  had 
been  made  had  any  right  to  or  Interest  in  ex- 
cessive collections  made  under  such  special 
asse.<!sinent,  and  that  the  same  may  be  return- 
ed to  the  property  owners  paying  it.  The 
reason  for  the  holdings  in  that  case  supports 
the  conclusion  arrived  at  in  the  instant  case 
that  where  a  city  has  abandoned  a  portion 
of  a  proposed  improvement  It  is  not  entitled 
to  collect  that  portion  of  the  special  assess- 
ment which  was  made  on  account  of  the 
abandoned  portion  of  the  Improvement,  as  it 
would  be  not  only  useless,  but  detrimental, 
to  allow  the  dty  to  collect  the  same. 

The  Judgment  of  the  trial  court  is  reversed, 
and  this  cause  is  remanded,  with  instructions 
to  enter,  In  accord  with  the  views  expressed 
in  this  opinion.  Judgment  allowing  the  plain- 
tiff in  error  a  credit  for  excessive  payments 
In  1911-1912,  and  enjoining  the  future  collec- 
tion of  excessive  assessment  against  it,  to 
wliich  end  the  trial  court  may.  If  it  thinks 
necessary  or  proper,  grant  another  trial  or 
hear  additional  evidence  as  to  the  amount  of 
such  excessive  levies.  All  the  Justices  con- 
curring, except  Justice  OWEN  who  was  not 
present. 

(«6  Okl.  2S0) 

HUTCHISON  V.  BROWN.    (No.  7790.)       • 
(Supreme  Court  of  Oklahoma.     Oct.  24,  1910. 
Rehearing  Denied  Sept  25, 1917.) 

(Syttalus  by  the  Court.) 

1.  Ejectment  «=>86(3)  —  Pbicstjmptiow  and 
BuBOEN  or  Pboop— VALiniTY  or  Deed. 
In  a  suit  in  ejectment  and  to  quiet  title, 
where  the  plaintiff  Introduces  in  evidence  a 
duly  acknowledged  general  warranty  deed,  le- 
gal in  its  terms  and  valid  upon  its  face,  from 
the  owner  of  the  record  title  to  the  land  in  con- 
troversy, purporting  on  its  face  to  convey  to 
such  plaintiff  the  title  to  such  lands,  such  deed  is 
prima  fade  evidence  of  title,  and  the  burden  of 


I  proving  the  invalidity  of  .Bach  deed  by  reason 
of  the  minority  of  its  Indian  grantor  is  upon 
the  defendant  asserting  such  invalidity. 

2.  Indians  9=>l<i  —  JSnboluunt  Uecobds— 
Evidence. 

While  the  enrollment  records  of  the  office  cf 
the  commissioner  .to  the  li^ve  Civilized  'X'ril>e8 
are  conduaive  evidence  of  the  facts  shown  by 
such  records  as  to  the  age  of  a  Creek  Indian 
allottee,  such  recurtls  are  not  conclusive  as  to 
matters  not  shown  thereby. 

3.  Appeal  and  Errob  €=»490(1)— Recobd— 
suowina  i'resentation  of  questio.ns  to 
Tbial  Coubt. 

On  appeal  to  this  court,  an  assignment  of 
error  will  not  be  considered  by  this  court  when 
it  is  not  clearly  shown  by  tlie  record  chut  tue 
proposition  involved  was  presented  to  the  trial 
court,  or  that  the  trial  court  had  the  oppor- 
tunity to  pans  upon  the  question  before  its 
final  action  in  the  cause. 

4.  Appeal  and  Kbbob  «=»499(1)— Recobd— 
Issue. 

The  record  and  agreed  statement  of  facts 
examined,  and  held  that  it  is  not  clearly  shown 
tuat  tue  istiue  of  champerty  wus  presented  lo, 
or  couaidereU  or  tried  by,  the  lower  court. 

5.  Cuampert;  and  Maintenance  $=37(2)— 
Pleauinu  and  Aokeed  Statement  or 
Facts. 

An  agreed  statement  of  facts,  which  merely 
statea  that,  at  the  time  of  the  execution  of  a 
deed  which  is  attacked  us  being  chumpeituus,  an- 
other person  hud  been  in  possession  of  the  lund 
which  is  attempted  to  be  couveyeJ  by  the  dee<l, 
for  a  period  of  eight  days,  and  had  paid  soms 
taxes  on  the  land,  and  which  does  not  ahuw 
that  such  possession  was  adverse  to  the  grantor 
in  the  deed,  and  which  does  not  purpurt  to  show 
that  the  grantor  or  those  by  wuuui  he  claim«d 
had  not  been  in  possession  of  the  land,  or  the 
reversion  and  remainder  thereof,  or  had  not 
taken  the  rents  and  proQts  thereof  for  the  space 
of  a  year  before  the  date  of  such  deed,  does  not 
tend  to  establish  that  such  deed  is  void  on  ac- 
count of  champerty. 

6.  Taxation  «=>780,  805(3)— Tax  Deed— Va- 
lidity—Limitations. 

Where,  under  the  laws  and  treaties  of  the 
United  States,  an  Indian  homestead  is  exempt 
from  taxation  by  a  state  and  its  subdivisions,  a 
levy  and  assessment  of  taxes  thereon,  a  sale  of 
such  lands  for  taxes,  and  a  tax  sale  certificate 
issued  in  pursuance  of  such  sale,  are  absolute 
nullities;  and  the  issuance  and  recording  of  a 
tax  deed,  based  upon  such  void  proceedings,  does 
not  set  in  operation  the  short  statute  of  limi- 
tations against  an  action  to  recover  such  land 
from  a  holder  under  such  deed  or  to  avoid  such 
deed. 

7.  Taxation  «=»805(3)— Nonexempt  Laj«i>— 
Validity  of  Ueed-^-Limitations. 

Where  such  an  exempt  homestead  is  includ- 
ed in  a  tax  deed,  which  also  purports  to  convey 
land  not  exempt,  and  the  purported  conveyance 
of  the  two  separate  tracts  is  based  upon  seiiarate 
levies,  assessments,  sales,  and  sale  certificates, 
and  the  consideration  is  divisible,  and  all  of 
the  proceedings,  including  the  deed,  are  had  in 
accordance  with  the  laws  of  the  state,  the  devd 
is  not  void  as  to  tlie  nonexempt  land,  and  the 
short  statute  of  limitations  runs  against  such 
deed,  after  its  recordation,  as  to  the  nonexempt 
land. 

a  Taxation  «=3805(1)— Tax  Titlb— Limita- 
tions. 

Where  the  record  owner  of  all  of  the  rights 
under  a  valid  tax  deed  is  not  brought  into  a 
suit  until  after  the  expiration  of  the  period 
of  the  short  statute  of  limitations,  the  bringing 
of  the  suit  against  Other  persons,  who  have  no 
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interest  in  the  land,  does  not  toll  the  statute 
aa  to  such  record  owner. 

9.   DiBKIBSAI.    AND    NONSXJIT   €=>10   —    JUDG- 
MENT ®=U49— VOLUNTABT    DlSMISSAI/— Dl8- 

CBETioN  OF  ConBT— Res  Adjudicata. 
After  a  trial  court  sustains  a  demurrer  to 
the  evidence  of  the  plaintiff,  it  U  within  the  dis- 
cretion of  such  court  to  set  aside  the  order 
sustaining  the  demurrer  and  allow  the  cause  to 
be  dismissed  by  plaintiff  without  prejudice. 
Keconl  examined,  and  held  that  a  certain  order, 
allowing  such  a  dismissal  without  prejudice, 
after  a  demurrer  had  been  sustained  to  the  evi- 
deiioe,  is  in  effect  a  setting  aaide  of  the  on  er 
siistaininK  the  demurrer,  and  that  such  order 
sustaining  demurrer  is  not  res  adjudicate  in  a 
subsequent  suit  between  the  same  parties  on  tho 
same  subject-matter. 

Commissioners'  Opinion,  Division  No.  8. 
Error  rroin  District  Court,  Okfuskee  Coun- 
ty ;  Geo.  C,  Crump,  Judge. 

Suit  for  ejectment  and  to  quiet  tiUe  by 
George  Brown  against  R.  G.  Davenport,  J. 
K.  Mortou,  and  Frank  P.  Hutchison,  In  which 
defendant  Davenport  filed  a  disclaimer,  and 
defendant  Hutchison  filed  an  answer  and 
cross-petition.  Judgment  for  plaintiff  estab- 
lishing the  disclaimer,  finding  defendant 
Morton  In  default,  and  against  defendant 
Hutchl.«on,  and  he  brings  error.  Affirmed  in 
part  and  reversed  and  remanded  In  part 

Frank  P.  Hutchison,  of  Oklahoma  City, 
pro  se.  Vernor  &  Vemor,  of  Muskogee,  for 
defendant  In  error. 

JOHNSON,  a  This  action  Involves  60 
acres  of  the  allotment  of  David  Drew,  a 
treedman  dtlzeu  of  the  Creek  Nation  of  In- 
dians. Forty  acres  of  the  land  was  the 
homestead  allotment,  and  the  other  20  acres 
was  a  part  of  the  surplus  allotment.  The 
enrollment  records  In  the  office  of  the  com- 
mission to  the  Five  Civilized  Tribes  showed 
that  the  allottee  was  enrolled  in  August, 
1808,  as  being  seven  years  of  age  at  the  time 
of  enrollment,  without  disclosing  the  exact 
birthday.  The  two  tracts  of  land  were 
assessed  for  taxes  for  the  year  1909,  by  the 
assessing  officers  of  Okfuskee  county,  where 
the  land  was  situated,  being  assessed  In  sep- 
arate parcels,  and  was  placed  uiion  the  tax 
rolla  of  the  county  for  taxing  purposes  for 
that  year.  Thereafter,  on  account  of  non- 
payment of  the  taxes,  the  county  treasurer 
of  Okfuskee  county  offered  for  sale  said  re- 
spective tracts  for  the  taxes,  penalties,  and 
costs.  There  being  no  bidders  at  the  sale,  the 
land  was  bid  off  by  the  treasurer  In  the 
name  of  the  county,  and  tax  sale  certificates 
were  Issued;  and  subsequently  these  certifi- 
cates were  purchased  by,  and  assigned  by  the 
county  to,  one  R.  Q.  Davenport  Upon  Au- 
gust 1,  1912,  the  allottee  executed  Ms  war- 
ranty deed,  purporting  to  convey  the  60 
acres  of  land  to  one  Frank  S.  Miller,  this 
deed  having  been  duly  filed  for  record  on 
August  2,  1912. 

Upon   August  2,   1912,   upon  presentation 


and  demand  by  the  said  Davenport,  the  hold- 
er thereof,  of  the  tax  sale  certificates,  the 
said  county  treasurer  executed  and  issued  to 
the  said  Davenport  his  tax  deed  covering 
said  lands,  which  deed  was  filed  of  record  in 
the  office  of  the  register  of  deeds  of  said 
county  upon  September  9,  1912.  Upon  Oc- 
tober 29,  1912,  the  said  Davenport  the 
grantee  in  the  tax  deed,  for  a  valuable  con- 
sideration, purported  to  convey  all  of  his 
right  title,  and  interest  In  the  land  to  Frank 
P.  Hutchison,  the  deed  evidencing  such  con- 
veyance having  been  filed  for  record  on  No- 
vember 7,  1912.  On  November  6,  1912,  the 
said  Frank  S.  Miller,  grantee  of  the  allot- 
tee, for  a  valuable  consideration,  by  quit- 
claim deed,  conveyed  to  George  Brown  all  of 
his  right  title,  and  Interest  In  the  land,  this 
deed  having  been  filed  of  record  upon  No- 
vember 11,  1912. 

Upon  April  3,  1913,  the  said  George  Brown 
filed  in  the  district  court  of  Okfuskee  coun- 
ty a  suit  against  the  said  R.  G.  Davenport 
and  one  J.  R.  Morton,  alleging  that  he 
(Brown)  was  the  owner  of  the  legal  and 
equitable  interest  in  said  land;  that  the  tax 
deed,  as  to  the  homestead  40  acres,  was 
void ;  and  praying  for  the  right  to  redeem  as 
to  the  20  acres  of  surplus  land,  and  that  the 
said  R.  O.  Davenport  and  J.  R.  Morton  be 
declared  to  have  no  further  Interest  in  the 
land.  The  evidence  does  not  disclose  what 
interest  Morton  was  supposed  to  have  had 
In  the  land.  Originally,  Hutchison  was  not 
made  a  party  to  the  above-mentioned  suit; 
but  on  February  17,  1914,  the  said  district 
court  entered  an  order  permitting  the  said 
plaintiff  therein  to  make  the  said  Frank  P. 
Hutchison  a  party  defendant,  and  summons 
in  said  action  was  served  on  the  said  Hut- 
chison on  that  date.  On  May  29,  1913,  dur- 
ing the  pendency  of  the  suit  mentioned  in 
this  paragraph,  the  said  Frank  P.  Hutchison, 
for  a  valuable  consideration,  procured  a 
quitclaim  deed  to  said  lands  from  the  allot- 
tee, this  deed  having  been  filed  of  record  on 
February  28,  1014.  Upon  October  16,  1914, 
the  above-mentioned  suit  was  disposed  of  by 
the  said  district  court  as  shown  by  an  order 
of  said  court,  which  reads  as  follows,  to  wit: 

"1259.  George  Brown,  Plaintiff,  v.  R.  O.  Dav- 
enport et  al.,  Defendants.  IMsmimed.  Now,  on 
this  the  16tb  day  of  October,  1914.  the  same 
being  an  adjourned  day  of  the  regular  October, 
1914,  term  of  the  district  court,  the  above-en- 
titled cause  came  on  to  be  henrd,  and  the  plain- 
tiff appearing  by  his  attorneys  of  record,  Ver- 
non andVemon,  and  the  defendant  annearing  by 
their  attorneys  of  record,  J.  0.  Wrieht  and 
Frank  P.  Hutchison,  and  the  court  being  fully 
advised  in  the  premises,  sustains  the  demurrer  of 
the  defendant  Frank  P.  Hutchison  to  the  evi- 
dence of  the  plaintifTs  witnesses,  to  which  the 
plaintiff  excepts;  plaintiff  dismisses  said  cause 
without  prejudice." 

Upon  October  20,  1914,  four  days  after  the 
dismissal  of  the  above-mentioned  suit  the 
cause,  from  the  judgment  in  which  this  ap- 
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'  peal  was  prosecuted,  was  filed  In  the  said 
district  court  by  the  said  George  Brown,  as 
plaintiff,  against  the  same  defendants,  B.  G. 
Davenport,  J.  R.  Morton,  and  Prank  P.  Hut- 
chison, and  concerning  the  same  subject- 
matter  as  that  In  the  above-mentioned  cause, 
which  was  dismissed  as  above  stated.  In  the 
last-mentioned  suit,  which  will  be  designated 
as  this  action,  Frank  P.  Hutchison  filed  his 
answer  and  cross-petition  on  November  28, 
1914.  Davenport  filed  a  disclaimer.  '£te  de- 
fendant Morton  did  not  appear  in  the  cause. 
The  petition  sought  the  remedy  of  ejectment 
and  quieting  title. 

Defendant  Hutchison  attached  to  and  made 
a  part  of  his  answer  and  cross-petition  the 
pleadings  In  the  former  cause,  and  alleged 
that  the  order  disposing  of  that  cause,  here- 
inabove set  forth,  was  a  final  adjudication  of 
the  rights  of  the  parties  and  res  ad  judicata 
in  this  cause.  His  answer  contained  a  gen- 
eral denial  of  the  allegations  of  the  peti- 
tion; and  further  set  up  the  tax  sale  pro- 
ceedings and  deed  hereinabove  mentioned, 
as  well  as  his  deed  from  the  allottee  of  date 
of  May  29,  1914,  alleging  that  the  allottee 
was  a  minor  at  the  time  of  the  deed  from  the 
allottee  to  Miller,  that  the  last-mentioned 
deed  for  this  reason  was  void,  and  that  he 
was  the  owner  of  the  title  to  the  laud  by  vir- 
tue of  the  tax  deed  and  his  deed  from  the  al- 
lottee. He  further  pleaded  that  he  was  not 
made  a  party  to  the  first  suit  by  Brown  un- 
til February  17,  1914,  which  was  more  than 
one  year  after  the  recording  of  the  tax  deed, 
and  after  he  bad  gone  Into  the  possession  of 
the  land,  and  that  this  action  was  barred  by 
statute  of  limitation  of  one  year.  By  his 
cross-petition  this  defendant  asked  that  his 
title  be  quieted  against  the  claims  of  plain- 
tiff. 

On  May  4,  1915,  the  cause  was  tried  to  the 
lower  court,  without  the  intervention  of  a 
Jury,  upon  an  agreed  statement  of  facts. 
This  agreed  statement  of  the  facts  stated  the 
facts  as  hereinabove  set  forth,  and  showed 
that  the  said  Davenport  had  paid  the  taxes 
on  said  land  for  the  years  1910  and  1911  and 
a  part  of  1912,  and  that  the  defendant  Hut- 
chison had  paid  the  taxes  thereon  for  a  part 
of  the  year  1912  and  for  the  years  1913  and 
1914.  It  contained  a  tender  by  the  plaintiff 
of  all  taxes,  penalties,  and  costs  legally 
chargeable  against  said  land,  to  redeem  the 
same  from  the  tax  sale  and  deed,  and  fur- 
ther contained  the  following  clause,  viz. : 

"It  is  further  B^reed  that  said  defendant  Frank 
P.  Hutchison  had  been  in  possession  of  said  land 
since  the  date  of  the  purported  conveyance  from 
R.  G.  Davenport  to  the  said  Frank  P.  Hutchison, 
to  wit,  29th  day  of  October,  1912." 

.Tndgment  was  entered  for  plaintiff,  es- 
tablishing the  disclaimer  of  Davenport,  find- 
ing Morton  in  defnult,  and  adjudging  that 
lie  had  no  title  to  the  lands,  and  granting 
the  relief  prayed  for  against  Hutchison. 
From  this  Judgment  Hutchison  has  appeal- 


ed to  this  court  The  rl{^ts  of  Davenport 
and  Morton,  so  far  as  this  appeal  is  oon- 
cemed,  were  finally  disposed  of  in  the  lower 
court,  and  such  rights  seem  to  be  such  that 
they  are  not  necessary  parties  here. 

There  are  nnmerous  assignments  of  er- 
ror, which  are  presented  by  the  brief  of 
plaintiff  in  error  in  several  propositions, 
which  will  be  discussed  in  order. 

[1]  It  is  first  contended  by  plaintiff  in  er- 
ror that,  this  being  an  action  In  ejectment, 
plaintiff  should  have  recovered  only  upon 
the  strength  of  his  own  title ;  that  the  bur- 
den was  upon  the  plaintiff  to  show  a  valid 
title;  that  this  burden  was  not  sustained 
by  plaintiff  for  the  reason  that  the  title  re- 
lied upon  by  plaintiff  was  derived  through 
the  deed  of  the  allottee,  executed  on  August 
1,  1912,  to  Miller;  that  the  enrollment  rec- 
ord of  the  allottee  showed  that  he  was  "en- 
rolled as  seven  years  of  age,  August,  1898," 
which  failed  to  establish  that  the  allottee 
had  reached  his  majority  upon  August  1, 
1912;  and  that  thus  plaintiff  failed  to  es- 
tablish that  on  August  1,  1912,  the  allottee 
had  the  power  to  make  the  Miller  deed,  thus 
failing  in  proof  that  the  deed  was  not  in 
violation  of  the  federal  restriction  and 
void.  Under  the  law,  as  interpreted  by  this 
court,  this  position  is  not  tenable. 

Under  our  law  of  procedure,  when  the 
party,  having  the  burden  of  proving  title, 
introduces  in  evidence  a  duly  acknowledged 
general  warranty  deed,  legal  in  terms  and 
valid  upon  its  face,  by  the  terms  of  which 
the  owner  of  the  record  title  purports  to 
convey  to  sudi  party  the  title  In  fee  simple 
In  land  In  controversy,  such  deed  is  prima 
facie  evidence  of  title,  the  burden  of  attack 
upon  such  deed  being  in  the  other  party. 
And  where  a  party  pleads  Infancy  as  ground 
of  attack  upon  a  deed  regular  upon  its  face, 
the  burden  of  proving  Infancy  rests  upon 
the  aggressor.  Freeman  v.  First  Nat  Bank 
of  Boynton,  44  Okl.  146,  143  Pac.  1165; 
Bice  V.  Ruble,  39  Okl.  61,  184  Pac.  49. 

[2]  When  the  deed  from  the  allottee  to 
Miller  was  proven,  it  then  devolved'  upon 
the  defendant  to  prove  his  contention  of  in- 
fancy of  the  allottee.  This  burden  was  rec- 
ognized by  the  pleadings.  Is .  this  burden 
sustained  by  the  proof  that  the  allottee  was 
enrolled  as  7  years  of  age,  in  August,  1898, 
the  enrollment  records  being  conclusive  evi- 
dence of  the  age  and  not  showing  the  exact 
birthday,  there  being  no  other  proof  tending 
to  Identify  such  birthday?  We  think  not. 
The  enrollment  records  showed,  and  were 
conclusive  evidence,  that  the  allottee  was  21 
years  of  age  during  the  month  of  August, 
1912;  but  they  did  not  show,  and  were  not 
conclusive  evidence,  that  he  was  not  21 
years  old  on  August  1,  1912.  Plaintiff  in 
error  himself  In  his  brief  contends  this  to 
be  the  law.  and  cites  a  part  of  the  following 
cases  to  sustain  the  contention :  Heffuer 
V.  Harmon,  159  Pac.  650,  cause  No.  7547  in 
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this  court,  not  yet  officially  reported;  Gil- 
crease  T.  McCuUough  et  al.,  162  Pac.  178, 
cause  No.  5773  In  this  court,  not  yet  offl- 
daUy  reported;  McDanlel  v.  Holland,  230 
Fed.  W5,  145  C.  G  A.  139. 

Plalntlflf  In  error  Is  correct  In  his  Inter- 
pretation of  this  law,  but  misapplies  It  In 
his  denial  of  the  burden  of  proof.  We  must 
hold  to  the  doctrine  already  announced -by 
this  court,  that  the  burden  bt  establishing 
the  Infancy  is  upon  the  party  asserting  It ; 
that  the  burden  here  was  on  defendant  and 
not  on  plaintiff;  and  that  there  is  no  error 
In  the  assignments  covered  by  this  proposi- 
tion. 

[3,4]  Plaintiff  in  error  next  contends  that 
the  lower  court  erred  in  rendering  judglnent 
for  plaintiff,  for  the  reason  that,  as  con- 
tended by  plaintiff  In  error,  the  deed  under 
which  plaintiff  claimed  was  champertous 
and  void.  It  does  not  appear  that  this  prop- 
osition was  urged  In  the  lower  court. 

Champerty,  as  a  matter  of  defense  or  oth- 
erwise, was  not  mentioned  in  the  pleadings. 
It  might  be  contended  that  the  Issne  in  the 
ejectment  feature  of  the  cause  was  raised 
on  the  general  dental;  and  yet  there  Is 
nothing  in  the  record  of  the  trial  proceed- 
ing to  show  that  the  trial  court  was  requir- 
ed to,  or  had  the  opportunity  to,  pass  upon 
this  question  at  the  trial.  A  motion  for  a 
new  trial  was  filed,  which  averred  that  the 
court  erred  in  Its  finding  of  law  that  the 
deed  from  £^nli  S.  Miller  to  George  S. 
Brown  was  not  champertous  and  void  as 
against  the  defendant  Hutchison,  in  ad- 
verse possession  of  the  lands.  It  might  be 
contended  that  the  question  was  thus  pre- 
sented to  the  trial  court.  In  the  first  place, 
the  case  was  tried  upon  an  agreed  statement 
of  facts,  and  a  motion  for  a  new  trial  was 
not  necessary.  CJounty  Com'rs  v.  Porter, 
19  OkL  173,  92  Pac.  152 ;  Garland  v.  Union 
Trust  Co.,  154  Pac.  676,  not  yet  officially 
reported.  Even  if  the  motion  for  a  new 
trial  had  been  proper,  the  objection  could 
not  be  raised  for  the  first  time  In  the  mo- 
tion for  a  new  trial.  The  law  binds  a  party 
to  present  his  case  at  the  trial,  and  holds 
him  In  default  In  any  particular  In  which  he 
falls  to  do  so.  Kaufman  v.  Boismler  et  al., 
25  Okl.  252,  105  Pac.  326.  In  the  next  place, 
there  Is  nothing  In  the  record,  or  In  the 
journal  entry  of  the  trial  and  judgment, 
showing  that  the  trial  court  found  that  tne 
deed  was  not  champertous  or  that  the  trial 
court  in  any  way  passed  upon  the  question. 
The  only  evidence  in  the  case  was  the  agreed 
statement  of  facts,  and  there  was  nothing 
In  this  statement  showing  clearly  that  this 
issue  was  before  the  court  at  the  trial. 

[5]  The  only  thing  in  the  agreed  state- 
ment of  facts,  or  elsewhere  In  the  record, 
prior  to  the  motion  for  a  new  trial,  which 
tends  to  show  that  this  l.ssue  might  possibly 
have  been  presented  to  the  trial  court,  Is 
The  following  clause  In  the  agreed  state- 
ment of  facts,  to  wit: 


"It  is  further  agreed  that  said  defendant 
Frank  P.  Hutchison  has  been  in  possession  of 
said  land  since  the  date  of  the  purported  con- 
veyance from  R.  G,  Davenport  to  the  said  Frank 
P.  Hutchison,  to  wit,  29th  day  of  October, 
1912." 

This  clause  was  properly  In  the  agreed 
statement  for  .the  purpose  of  two  other  is- 
sues, which  were  raised  by  the  pleadings, 
riz.  the  issue  of  possession  In  the  ejectment 
action,  and  the  issue  of  the  statute  of  limi- 
tations on  the  tax  deed.  It  may  or  may  not 
have  been  presented  on  this  issue  of  cham- 
perty. To  assume  that  It  was  would  be  a 
presumption  of  error  in  the  lower  court,  and 
this  court  does  not  indulge  In  presumptions 
of  error.  Error  must  always  be  athrmative- 
ly  shown  by  the  record,  or  it  will  be  presum- 
ed that  no  prejudical  error  was  committed. 
Linson  v.  Spaulding,  23  OkL  254,  106  Pac. 
747. 

The  effect  of  champerty  In  a  deed  lies  only 
between  the  grantee  and  the  person  in  pos- 
session, and  may  be  waived  by  the  latter.  It 
cannot  be  presented  for  the  first  time  on  ap- 
peal. Baker  v.  Marcum,  22  Okl.  21,  97  Pac. 
672. 

However,  should  It  be  assumed  that  the 
champerty  question  was  presented  to  the 
trial  court  by  this  danse  In  the  agreed  state- 
ment of  facts,  the  facts  therein  stated  were 
not  suflicient  upon  which  to  predicate  cham- 
perty. The  agreed  statement  shows  that 
Hutchison  had  been  in  possession  only  eight 
days  before  the  date  of  the  deed  from  MlUer 
and  Brown,  and  that  his  deed  from  Daven- 
port was  not  of  record  at  that  time.  It  does 
not  show  that  such  possession  was  adverse  to 
Bro«-n,  nor  that  Brown  or  those  by  whom 
he  claimed  had  not  been  in  possession  of  the 
land,  or  the  reversion  and  remainder  thereof, 
or  had  not  taken  the  rents  and  profits  there- 
of for  the  space  of  a  year  before  the  date  of 
such  deed.  In  the  absence  of  such  showings, 
the  proof  does  not  establish  champerty,  and 
such  absence  tends  further  to  show  that  this 
clause  was  not  injected  for  the  purpose  of  es- 
tablishing champerty,  and  that  this  proposi- 
tion was  not  presCtoted  to  the  trial  court 
The  matter  is  not  so  presented  that  this 
court  would  be  justified  in  reversing  the 
judgment  of  the  trial  court  upon  this  ground. 
[6-B]  As  ground  for  reversal  of  the  judg- 
ment of  the  lower  court,  plaintiff  in  error 
presents  the  further  proposition  that  the 
court  erred  in  rendering  judgment  for  the 
plaintiff  for  the  reason  that  the  action  of 
plaintiff  was  barred  by  the  statute  of  limi- 
tations. The  statute  of  limitation  In  force 
at  the  time  of  the  accrual  of  the  right  of  ac- 
tion was.  section  7653  of  the  Compiled  Laws 
of  Oklahoma  of  1909,  which  Is  Identical  with 
section  7419  of  the  Revised  Laws  of  1910, 
which  went  Into  effect  during  the  pr<«ress 
of  the  proceedings.  This  statute  reads  as 
follows,  to  wit: 

"No  action  shall  be  commenced  by  the  holder 
of  the  tax  deed  or  the  former  owner  or  ownerH 
of  land  [or]  by  any  person  claiming  under  him 
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or  them  to  recover  possession  of  the  land  wbich 
lias  been  sold  and  conveyed  by  deed  for  non- 
payment of  taxes,  or  to  avoid  such  deed,  un- 
less such  action  shall  be  commenced  within  one 
year  after  the  recording  of  such  deed;  and  in 
case  of  action  to  avoid  the  deed  not  until  all 
taxes,  interest  and  penalties,  costs  and  ex- 
penses shall  be  paid  or  tendered  by  the  party 
commencing  such  action." 

PlalutiQ!  in  error  contends  that  the  deed 
went  to  record  on  September  9,  1912;  tliat 
while  the  first  suit  was  filed  April  3,  1913, 
and  within  the  year,  it  was  only  against 
Davenport  and  Morton,  the  defendant  Hutch- 
ison  not  baring  been  made  a  party  thereto 
until  February  7,  1914,  more  than  a  year  aft- 
er the  recording  of  the  tax  deed;  that  the 
second  suit  was  not  commenced  till  October 
20, 1914;  and  that,  by  reason  of  these  facts, 
the  cause  of  action  by  the  former  owner  as 
against  plaintiff  In  error,  for  possession  and 
to  avoid  the  tax  deed,  was  barred  by  the  stat- 
ute of  limitation  abore  quoted. 

Independently  of  the  ettect  of  the  first  suit 
as  tolling  the  statute,  we  are  confronted  with 
this  situation :  The  60  acres  of  land  in  con- 
troversy was  a  part  of  the  allotment  of  a 
living  citizen  of  the  Creek  Nation  of  Indians, 
and  owned  by  snch  allottee  at  the  time  of  all 
of  the  tax  proceedings,  except  the  Issuance 
of  the  deed.  Such  allottee  was  a  minor  at 
the  time  of  all  of  such  proceedings,  except 
the  issuance  of  the  deed.  Forty  acres  of  the 
land  was  his  Indian  homestead  allotment 
In  arriving  at  the  effect  of  the  statute  of  lim- 
itation, as  related  to  these  proceedings,  these 
facts  must  necessarily  be  considered.  In  a 
consideration  thereof,  two  propositions  are 
involved,  viz.:  (1)  The  effect  of  the  tax  ex- 
emptions imposed  upon  the  homestead  allot- 
ment by  the  Indian  treaties  and  acts  of  Con- 
gress ;  and  (2)  the  relations  of  the  tax  deed, 
the  statute  of  limitation,  and  the  statutory 
right  of  the  minor  within  one  year  after 
majority  to  redeem  from  the  tax  sale  all  of 
the  lands. 

Under  the  laws  and  treaties  of  the  United 
States,  pertaining  to  the  affairs  and  lands 
of  the  Creek  Nation  of  Indians,  at  the  thne 
of  the  tax  proceedings  in  question,  including 
the  assessment,  levy,  sale,  and  issuance  of 
certificates,  the  homestead  40  acres  of  this 
land  was  exempt  from  taxation.  English  v. 
Richardson,  22^  U.  S.  680,  32  Sup.  Ct  571, 
()6  U  Ed.  949:  Choate  v.  Trapp,  224  U.  S. 
665,  32  Sup.  Ct.  565,  56  L.  Ed.  941. 

This  exemption  is  not  subject  to  violation 
by  the  state  tax  laws  or  administrative  of- 
ficials, directly  or  indirectly.  So  far  as  the 
state  taxing  power  is  concerned,  the  exempt 
lands  do  not  exist ;  and  so  far  as  the  exempt 
lands  are  concerned,  the  taxing  power  does 
not  exist  The  land  Is  as  effectively  without 
the  pale  of  the  tax  laws  and  their  adminis- 
tration as  if  they  were  located  in  another 
state.  All  proceedings  of  the  taxing  power, 
having  as  their  effect  a  violaticm  of  this  ex- 
emption, are  without  jurisdiction  and  void, 
and  the  tax  deed  based  upon  such  proceed- 


ings is  void.  Cooley  on  Taxation,  171  and 
1012  (3d  Ed.) ;  Qulvey  v.  Lawrence,  1  Idaho, 
313;  MackaU  v.  Canal  Co.,  24  L.  Ed.  Itil, 
94  U.  S.  308;  McGeisey  v.  Board  of  Com'is, 
45  Okl.  10,  144  Pac.  614. 

The  effect  of  this  principle,  in  the  instant 
case,  is  that  the  tax  proceedings,  upon  which 
the  tax  deed  of  plaintiff  in  error  is  based, 
and  upon  wbich  the  statute  of  limitations 
must  operate,  if  at  all,  are  a  nullity,  as  much 
so  as  if  they  had  not  existed.  The  tax  deed. 
Issued  one  day  after  the  allottee  had  dispos- 
ed of  the  land  and  it  had  become  taxable, 
was  based  upon  this  nullity.  In  law,  in  the 
last  analysis,  the  land  was  not  sold  for  tax- 
es ;  and,  so  far  as  It  affects  the  homestead  al- 
lotment, the  deed,  regardless  of  the  presump- 
tions incident  to  It,  came  into  existence,  not 
simply  with  its  vitality  impaired  by  prenatal 
irregularity,  but  with  statutory  vital  sub- 
stance wholly  absent  Our  tax  statute  of 
limitation  does  not  (q;>erate  upon  a  deed  ex- 
cept when  It  is  based  upon  sale.  Let  us  no- 
tice the  exact  wording  of  the  statute: 

"No  action  shall  be  commenced  by  the  holder 
of  the  tax  deed  or  the  former  owner  or  owners 
of  land  [or]  by  any  person  claiming  under  him 
or  them  to  recover  possession  of  the  land  lohieh 
ha«  been  told  and  conveyed  by  deed  for  non-pay- 
ment of  taxes,  or  to  avoid  such  deed,  unless 
such  action  shall  be  commenced  within  one  year 
after  the  recording  of  such  deed.  •  •  •  •• 
(Emphasis  ours.) 

The  statute  does  not  bar  an  action  simply 
upon  lands  upon  which  a  tax  deed  has  been 
issued  and  recorded,  but  the  bar,  in  its  spe- 
cific terms,  stands  only  in  the  way  of  actions 
to  recover  land  which  has  been  told  and  con- 
veyed by  deed  for  nonpayment  of  taxet.  It 
contemplates  three  things,  vis.  a  sale,  a  con- 
veyance, and  the  existence  of  a  tax.  It  fur- 
ther proceeds  to  lay  down  the  reqtilrement, 
as  a  prerequisite  to  the  maintenance  of  the 
suit,  that  the  plaintiff  shall  pay  or  tender  to 
the  tax  deed  holder  all  taxes,  penalties,  etc ; 
thus,  clearly,  not  assuming  that  the  deed 
could  have  come  within  the  terms  ot  the 
statute  if  not  based  upon  a  legally  existing 
tax. 

It  is  onr  conclusion  that,  as  to  the  home- 
stead, the  recording  of  the  tax  deed  did  not 
operate  to'  put  In  operation  the  statute  of 
limitation.  This  conclusion  is  supported  by 
the  following  authorities,  viz.:  Mackall  v. 
Canal  Co.,  94  U.  S.  308,  24  L.  Ed.  161  (su- 
pra) ;  Florida  Sav.  Bank  v.  Brittain,  20  Fla. 
507;  Early  v.  Whlttlngbam,  43  Iowa,  162; 
State  Financfe  Co.  v.  Beck,  16  N.  D.  874,  109 
N.  W.  357;  Martin  v.  White,  53  Op.  819,  100 
Pac.  290 ;  Chicago  R.  Co.  v.  Arnold,  114  Vns. 
434,  90  N.  W.  434 ;  37  Cyc.  1508. 

This  conclusion  is  applicable  to  the  rela- 
tion of  the  statute  of  limitation  and  the  tax 
deed  only  in  so  far  as  the  homestead  land  is 
concerned,  and  not  as  to  the  20  acres  of  sur- 
plus allotment. 

The  jurisdiction  of  the  taxing  power  prop- 
erly extended  to  the  surplus  land,  upon  which 
there  was  no  federal  restriction;    and  the 
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recording  of  the  tax  deed,  U  it  was  Issued 
in  accordance  with  the  laws  of  the  state,  put 
into  operation  the  statute  of  limitation  as  to 
th^t  part  of  the  land  involved.  The  inva- 
lidity of  the  tax  proceedings  and  deed,  as  not 
bdng  in  coDformlty  to  the  formal  require- 
ments of  the  statutes  of  the  state,  is  not 
raised  by  defendant  in  error,  but  It  is  ex- 
pressly agreed  between  the  parties  in  their 
agreed  statement  of  the  facts  that  such  pro- 
ceedings were  duly  had,  except  the  Issuance 
of  the  deed,  and  it  is  expressly  agreed  that 
the  deed  was  Issued.  The  deed  being  agreed 
to  have  bet'n  issued,  we  are  bound. by  the 
statutes,  in  the  absence  of  proof  to  the  con- 
trary, to  presume  that  the  tax  officials  per- 
formed their  duties  under  the  law  and  tliat 
the  deed  contained  the  statutory  terms  and 
was  properly  Issued. 

According  to  the  agreed  statement  of  facts, 
the  homestead  and  surplus  tracts  were  as- 
sessed and  sold  separately,  and  separate  cer- 
tificates of  sale  were  issued  and  assigned 
therefor.  The  consideration  of  the  tax  deed 
thus  was  not  indivisible,  and  the  conveying 
quality  of  the  deed  was  not  vitiated  by  an  in- 
separable Joinder  with  the  attempted  Illegal 
conveyance  of  the  homestead.  We  do  not  con- 
sider or  determine  the  effect  of  the  statutory 
right  of  an  Infant  to  redeem  within  a  year 
after  majority  as  a  possible  toll  of  the  statute 
during  the  period  of  exemption,  for  the  reason 
that  there  is  no  proof  that  the  allottee  was 
not  of  age  more  than  a  year  prior  to  the  date 
of  the  tax  deed,  August  2,  1912.  Tbe  enroll- 
ment record  showed  him  to  have  been  of  age 
during  August,  1912,  but  was  not  proof  that 
be  was  not  of  age  upon  August  1,  1911,  a 
year  before  tlie  Issuance  of  the  tax  deed.  The 
burden  of  tolling  the  statute  by  this  proof 
was  upon  the  plaintiff,  in  the  face  of  the 
statutory  presumptions  incident  to  the  tax 
deed. 

Defendant  in  error  urges  that,  the  first 
suit  liavlng  been  brought  within  a  year  from 
the  recording  of  the  tax  deed,  his  second 
suit  is  properly  brought,  having  been  begun 
within  a  year  of  the  failure  of  the  first  suit. 
The  first  suit  was  brought  against  the  gran- 
tee in  the  tax  deed,  who  had  long  since  con- 
veyed without  reservation  all  of  his  rights 
to  plaintiff  In  error,  and  against  one  J.  R. 
Morton,  whom  the  record  does  not  disclose 
to  have  had  any  interest  whatever  in  the 
land.  Hutchison,  the  plaintiff  in  error,  was 
not  made  a  party  to  the  first  suit  until  long 
after  the  expiration  of  a  year  from  the  date 
of  the  recording  of  the  tax  deed,  although  his 
deed  from  the  tax  deed  grantee  had  been 
on  record  for  over  four  months  prior  to  the 
beginning  of  the  suit.  Hutchison  was  a  nec- 
essary party,  for  he  owned  the  record  tax 
title.  No  one  was  authorized  to  waive  the 
limitation  for  him.  A  waiver  could  not  be 
indirectly  forced  upon  him  by  suing  some 
one  who  was  not  interested  with  him  in  main- 
taining the  limitation,  and  thus  would  fall 
to  plead  It.    If  this  could  be  done,  the  statute 


would  be  without  effect,  for  it  might  always 
be  done.  This  principle  is  laid  down  by  Cyc. 
(25  Cyc.  1302),  where  will  be  found  a  long 
list  of  authorities  supporting  this  view.  We 
conclude  that,  as  to  the  homestead  allotment, 
the  action  was  not  barred  by  the  statute  of 
limitation,  and  that  It  was  barred  as  to  the 
surplus  20  acres  involved. 

[9]  Plaintiff  in  error  contends  that  tlie  dis- 
position of  the  first  case  brought  by  plaintiff 
below  was  a  final  disposition  of  the  case 
upon  its  merits,  and  that  the  lower  court 
erred  in  not  sustaining  his  plea  of  res  ad- 
Judicata.  With  this  contention  we  cannot 
agree.  In  the  former  suit  the  court,  after 
sustaining  the  demurrer  of  the, defendant  to 
the  evidence  of  plaintiff,  without  entering  a 
Judgment  upon  the  merits,  permitted  plaintiff 
to  dismiss  his  cause  without  prejudice.  In 
the  case  of  Schafer  v.  Weaver  &  BUI,  20  Kan. 
294,  upon  a  presentation  of  this  question, 
the  Supreme  Court  of  Kansas  said: 

"Where  a  demurrer  to  evidence  is  submitted 
to  the  court,  the  submission  is  only  cundition- 
ally  final.  It  Is  final  upon  the  condition  that 
the  court  shall  sustain  the  demurrer,  and  shall 
not  in  its  discretion  choose  to  reopen  the  case 
for  the  admission  of  other  evidence,  or  for  the 
dismissal  of  the  action  without  prejudice. 
*  ♦  *  If,  however,  the  court  should  overrule 
the  demurrer,  or  if  the  court  in  its  discretion 
shall  reopen  the  case  for  the  admission  of  evi- 
dence, or  for  the  diiimisaal  of  the  action  with- 
out prejudice,  then  the  submigsion  ia  not  final, 
or  at  least  the  action  of  the  court  thereon  is  not 
final.  AccordinK  to  the  decisions  above  cited,  a 
party  against  whom  a  demurrer  to  evidence  has 
been  sustained  cannot,  as  a  matter  of  right, 
claim  to  have  the  case  reopened  for  the  introduc- 
tion of  additional  evidence,  or  for  the  dismissal 
of  the  action  without  prejudice.  So  far  as  his 
rights  are  concerned,  the  decision  is  final ;  but 
still  he  may  appeal  to  the  discretion  of  the  court 
It  would  be  a  bad  law  that  would  so  tie  the 
hands  of  a  trial  court  that  it  could  not  in  any 
case  reopen  the  case  after  sustaining  a  demui^ 
rer  to  evidence." 

The  trial  procedure  statute  of  Kansas  Is 
similar  to  that  of  this  state,  and  we  think 
the  reasoning  of  the  above  case  by  the  Kan- 
sas court  very  apt.  It  cannot  be  successfully 
contended  that  the  trial  court  did  not  have 
the  discretion  to  permit  the  case  to  be  re- 
opened after  sustaining  the  demurrer.  The 
action  of  the  court  in  this  case,  la  permitting 
the  dismissal  without  prejudice,  in  effect 
was  a  setting  aside  of  the  order  sustaining 
the  demurrer  and  a  reopening  of  the  case. 
Defendant  did  not  complain  at  the  time,  and 
took  no  exception  to  the  action  of  the  court. 
We  do  not  think  there  is  any  error  in  this 
assignment. 

Where  a  case  is  tried  on  an  agreed  state- 
ment of  facts,  there  being  nothing  to  weigh 
as  to  the  credibility  of  the  witnesses,  this 
court  will  determine  the  law  on  the  facts 
agreed  to,  and  render  or  direct  the  rendition 
of  such  Judgment  as  the  trial  court  should 
have  rendered.  Consolidated  Steel  &  Wire 
Co.  V.  Burnham,  8  Okl.  614,  58  Pac.  654. 

From  the  conclusions  hereinabove  reached, 
it  follows  that  as  to  the  homestead  40  acres. 
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b^ng  the  sontheust  quarter  of  the  northwest 
quarter  of  section  8,  township  13  north,  range 
10  east,  of  the  Indian  meridian,  the  Judgment 
of  the  lower  court  should  be  affirmed ;  and 
that  as  to  the  surplus  20  acres,  being  the 
east  half  of  the  southwest  quarter  of  the 
northwest  quarter  of  said  section,  township, 
and  range,  the  Judgment  of  the  lower  court 
should  be  reversed,  with  the  direction  to  the 
lower  court  to  set  aside  Its  Judgment  as  to 
this  20  acres,  and  enter  Judgment  for  the  de- 
fendant Frank  P.  Hutchison  therefor,  quiet- 
ing title  to  such  surplus  20  acres  .n  the  said 
Frank  P.  Hutchison,  and  for  cancellation  as 
prayed  by  said  defendant  as  to  the  said  sur- 
plus 20  acres-;  and  it  Is  so  ordered,  and  that 
the  costs  be  equally  divided  between  the 
plaintiff  In  error  and  defendant  in  error. 

PER  CURIAM.    Adopted  in  whole. 

(M  Okl.  283)  ==i 

ARNOLD  T.  GAMBREL  (GAMBREL  COT- 
TON CO.  et  ol..  Interveners ;  STATE  NAT. 
BAXK  OF  OKLAHOMA  CITi'  et  aL,  Gar- 
nishees).    (No.  5014.) 

(Supreme  Court  of  Okluiioma.  Sept  11,  1917.) 
(ByllabuM  by  the  Court.) 

.Vl'PKAL    AND     EbboB     «=9l008(l)— SaLEA    «S» 

106,  199,  218>4— Retakino  Uood.s— Laou£S 

—Finding. 
Where  H.  &  C.  sell  and  deliver  to  G.  cot- 
ton to  be  paid  for  in  cash,  but  G.  tenders  his 
check  upon  a  bank  for  the  purchase  price,  which 
is  accepted  as  a  means  oi  such  cash  payment 
after  11.  &  C.  have  been  informed  by  the  Bank 
of  P.  that  the  drawee  bank  stated  to  it  over 
the  telephone  that  G.  had  sufficient  funds  on 
deposit  to  pay  such  check,  and  the  same  would 
be  paid  if  presented,  and  where  H.  &  C.  there- 
upon indorse  said  check  to  the  Bank  of  P., 
which  thereupon  credits  the  same  to  H.  &  C.'s 
deposit  account,  and  where,  upon  the  presenta- 
tion of  such  check  for  payment,  the  drawee  bank 
refuses  payment  upon  the  grounds  tiiat  it  was 
immediately  theretofore  served  with  garnishee 
summons  in  an  action  by  A.  against  G.,  and 
does  not  know  whether  it  would  be  held  lia- 
ble to  the  same  amount  upon  such  garnishee 
summons,  and  where  the  Bank  of  P.  uereupon 
notifies  II.  &  C.  of  the  nonpayment  of  such 
check,  and  charges  the  same  back  against  them 
upon  their  deposit  account,  and  where  H.  & 
O,  are  soon  thereafter  notified  that  the  amount 
of  such  check  is  charged  back  against  them,  and 
that  the  amount  to  their  credit  in  the  Bank  of 
P.  is  insufficient  to  cover  the  same,  and  where, 
a  month  later,  the  Bank  of  P.  intervenes  in  the 
case  of  A.  against  G.,  and  claims  an  assignment 
by  G.  of  the  amount  of  said  check  in  the  drawee 
and  garnishee  bank,  and,  the  said  cotton  having 
been  seized  under  a  writ  of  attachment  at  the 
commencement  of  said  action  by  A.  against 
O..  where  four  months  and  a  week  and  four 
days  thereafter  H.  &  C.  intervene  in  said  ac- 
tion and  claim  the  title  to  said  cotton  upon  the 
Krounds  that  they  sold  and  delivered  the  same 
for  cash,  and  thus  upon  condition  that  said 
check  should  be  paid,  which  condition  was  not 
fulfilled,  where,  upon  the  trial  of  said  case,  the 
Bank  of  P.  dismisses  its  petition  and  the  plain- 
tiff rpcover.s  jndirrtient  by  default  against  G., 
who  absconded  when  sued,  and  judgment  against 
the  drawee  and  garnishee  bank  subjecting  nil 
the  funds  of  G.  on  deposit  therein  to  its  judg- 
ment against  G.,  and  also  recovered  judgment 


against  A.  and  in  favor  of  H.  &  C.  for  the  title 
to  said  cotton,  the  judgment  will  be  affinned 
against  tlie  contention  of  A.  that  the  title  passed 
to  G.  at  the  time  of  said  sale,  and  that,  if  not, 
H.  &  C.  had  waived  their  right  by  delay  and 
laches  to  elect  to  retake  said  cotton.  - 

(a)  The  question  as  to  whether  title  passed 
under  this  state  of  facts  depended  upon  the  in- 
tent of  parties  to  the  sale  of  the  cotton,  and, 
this  being  a  question  of  fact,  the  finding  of  the 
trial  court  that  it  did  not  pass  as  between  H. 
&  C.  and  G.  or  A.  will  not  be  disturbed. 

(b)  H.  &  O.  were  entitled  to  elect  within  a 
reasonable  time  whether  they  would  retake  the 
cotton  after  it  was  certain  that  said  check 
would  not  be  paid  by  the  drawee  and  garnishee 
bank,  and,  under  all  the  facts  and  circumstances 
in  this  case,  it  cannot  be  here  said  as  a  matter 
of  law  that  their  delay  in  ascertaining  their 
title  was  unreasonable,  and  therefore  a  waiver 
of  their  right 

Error  from  District  CV)urt,  Oklahoma  Coun- 
ty;  W.  R.  Taylor,  Judge. 

Action  by  J.  W.  Arnold  against  Ed  Cam- 
brel and  the  Ganibrel  Ck>ttoD  Company,  alias 
the  Gambel  CJotton  Company,  with  garnish- 
ment by  the  State  National  Bank  of  Oklaho- 
ma City,  and  an  attachment  of  cotton  in 
hands  of  the  Gulf,  Colorado  &  Santa  FS 
Railway  Company,  in  which  the  Bank  of 
PaoU  and  HIgglns  &  Campbell,  a  copartner- 
ship composed  of  J.  Bf.  Hlgglns  and  

Campbell,  Intervened.  Judgment  for  plain- 
tiff, except  as  to  Interveners  Hlgglns  &  Camp- 
bell, who  were  adjudged  entitled  to  the  cot- 
ton, and  plaintiff  brings  error.    Affbrmed. 

Stuart,  Cmce  &  Cruce,  of  Oklahoma  Cit}-, 
for  plaintiff.  Black,  Kiskadden  &  Toney,  of 
Oklahoma  City,  for  interveners. 

THACKER,  J.  On  November  9,  1912.  tbe 
plaintiff  in  error,  who  was  plaintiff  below,  in 
a  conversation  over  a  telephone,  agreed  to 
purchase  of  Ed  Gambrel  or  the  Gambrel  Cot- 
ton Company,  alias  Gambel  Cotton  Company, 
in  which  names  he  did  business,  50  bales  of 
cotton;  and  some  time  thereafter,  but  not 
later  than  November  14, 1912,  tbe  plaintiff,  in 
accord  with  that  agreement,  received  and 
paid  a  draft  drawn  upon  blm  for  $3,565.62 
by  the  aforesaid  Ed  Gambrel  or  the  Gambrel 
(>)tton  Company,  alias  Gambel  Cotton  Com- 
pany, who  were  th^  defendants  in  th6  trial 
court,  as  the  purchase  price  of  such  cotton. 
To  this  draft  there  was  attached  a  bill  of 
lading  purporting  to  have  been  issued  by  the 
Gulf,  Colorado  &  Santa  F6  Railway  Compa- 
ny, and  to  carry  the  title  to  said  cotton  from 
the  defendants  to  the  plaintiff,  hut  which.  In 
fact,  had  been  forged,  according  to  the  allega- 
tions of  plaintifTs  petition,  or  which  had  been 
"raised,"  according  to  what  plaintiff  was  told 
upon  Inquiry  of  the  Gulf,  Colorado  &  Santa 
F6  Railway  Company. 

On  November  14,  1912,  plaintiff  had  discov- 
ered that  this  bill  of  lading  had  been  forged 
and  did  not  carry  the  title  to  these  50  bales, 
or,  so  far  as  appears  from  the  record,  any 
cotton  whatever,  and  commenced  this  action 
against  the  defendants  for  tbe  said  sum  of 
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$3,565.62.  At  the  same  time  the  plaintiff 
caused  a  garnishee  suuimobs  to  be  issued  and 
serred  upon  the  State  National  Bank  of  Ot:- 
lahomo  City,  which  then  owed  the  defendant, 
as  one  of  its  depositors,  $1,500.62,  and  a  writ 
of  attachment  to  be  Issued,  and  served  by  the 
seizure  of  22  bales  of  cotton  in  the  bands  of 
the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company,  as  the  property  of  the  defendants. 

On  November  11,  1912,  three  days  before 
this  action  was  commenced,  and  therefore,  a 
very  short  time  before  or  after  plaintiff  paid 
said  draft  for  $3,565.62,  Hlgglus  &  Camp- 
bell, a  copartnership  composed  of  J.  M.  Hlg- 
gins  and Campbell,  who  are  interven- 
ers in  this  action,  sold  Ed  Gambrel,  or  the 
Oambrel  Cotton'  Company,  alias  Gambel  Cot- 
ton Company,  the  aforesaid  22  bales  of  cot- 
ton for  $1,408.57,  which  was  to  hove  been 
paid  in  cash,  but,  as  a  means  of  obtaining 
the  cash,  accepted  the  defendants'  check  up- 
on the  State  National  Bank  of  Oklahoma  City 
for  tliat  amount  after  they  had  been  Inform- 
ed by  that  bank,  through  a  telephone  Inquiry 
made  for  them  by  the  cashier  of  the  Bank  of 
Paoll,  that  defendant  bad  a  sutBcient  amount 
on  deposit  to  pay  this  check,  and  that  the 
same  would  be  paid  if  presented.  This  check 
was  thereupon  Indorsed  to  the  Bank  of  Paoll, 
and  the  amount  of  the  same  was  crodltea  to 
the  deposit  account  of  Higglns  &  Campbell. 

On  November  14,  1912,  after  the  service 
of  the  aforesaid  garnishee  summons  upon  the 
State  National  Bank  on  that  day,  the  said 
check  given  by  the  defendants  to  Higglns  & 
Campbell  as  a  means  of  paying  said  $1,408.57 
for  said  22  bales  of  cotton  was  presented  to 
that  bank  and  protested  because  of  its  re- 
fusal of  payment  Payment  was  refused  up- 
on the  grounds,  as  shown  In  the  bank's  an- 
swer as  garnishee  herein,  that,  notwithstand- 
ing the  assurance  It  had  given  the  cashier  of 
the  Bank  of  Paoll,  it  feared  the  $1,590.62  in 
the  bands  of  that  .bank  as  a  deposit  to  the 
credit  of  the  defendants  might  be  subject  to 
be  taken  by  the  plaintiff  upon  such  garnish- 
ment summons;  and  the  Bank  of  Paoll 
promptly  notified  Higglns  &  Campbell  of  the 
nonpayment  and  protest,  and  charged  the 
amount  of  the  check  back  against  them,  of 
which  they  had  notice  at  least  as  early  as 
during  the  first  days  of  the  next  month. 
They  were  then  without  suflSclent  funds  on 
deposit  to  meet  that  charge,  but  this  check 
was  returned  them  on  the  1st  of  the  mouth. 

On  December  14,  1912,  two  days  before  the 
State  National  Bank  answered  said  garnishee 
summons  stating  all  the  facts  relating  to  this 
check,  the  Bank  of  Paoll  intervened  in  this 
action,  claiming  that  this  check  for  .$1,408.57, 
In  view  of  the  information  given  it  by  the 
State  National  Bank  as  aforesaid,  operated 
as  an  assignment  of  the  amount  of  the  same 
from  the  defendants  to  this  Intervener  and  en- 
titled the  latter  to  $1,408.57  of  said  $1,590.62 
as  against  the  plaintiffs'  rights  under  said 
garnishee  summons. 

On  February  25,  1913,  the  aforesaid  Hig- 


glns &  Campbell  (who  had  had  for  some  time 
the  services  of  an  attorney  engaged  to  look 
after  their  Interests  in  this  matter)  interven- 
ed, claiming  the  title  to  said  22  bales  of  cot- 
ton when  attached  by  the  plaintiff  upon  the 
grounds,  as  in  effect  alleged  by  them,  that  their 
sale  of  this  cotton  to  the  defendants  was  for 
cash  and  upon  the  condition  of  its  payment, 
and  that  the  check  taken  by  them  from  the 
defendant  as  a  means  of  obtaining  this  cash 
had  been  refused  payment,  so  that  no  attach- 
able title  to  this  cotton  had  passed  from  them 
to  the  defendant  when  the  same  was  seized 
upon  the  plaintifTs  writ 

The  plaintiff  died  a  general  denial  of  the 
allegations  in  the  petition  of  each  of  the  In- 
terveners. 

The  defendants,  who  absconded  about  the 
time  of  the  commencement  of  this  action, 
made  no  appearance  in  this  case ;  and,  after 
service  of  summons  by  publication  upon  them, 
this  case  went  to  trial  to  the  court  without  a 
jury  on  May  19,  1913,  and  was  taken  under 
advisement.  On  July  5,  1913,  Judgment  by 
default  was  given  against  defendants,  and 
also  against  the  Bank  of  Paoll,  which  had 
dismissed  its  petition  during  the  progress  of 
the  trial;  but  the  Interveners  Higgins  & 
Campbell  were  given  Judgment  "for  the  value 
of  or  the  return  of  the  twenty-two  bales"  of 
cotton. 

The  plaintiff  brings  the  case  here  for  re- 
view upon  the  question  of  Higglns  &  Camp- 
bell's adjudged  title  and  right  to  these  22 
bales  of  cotton,  and,  as  grounds  for  reversal, 
he  urges:  (t)  That  the  evidence  in  behalf  of 
these  interveners  was  InsuiSdent  to  support 
a  finding  that  the  title  to  these  22  bales  of 
cotton  did  not  pass  from  them  to  the  defend- 
ants on  November  11,  1912 ;  (2)  that  Higglns 
&  Campbell  did  not,  with  requisite  prompt- 
ness, assert  their  title  and  attempt  to  retake 
the  property,  if  any  title  they  had,  but  waived 
the  same  by  unreasonable  delay  in  this  re- 
gard; (3)  that  the  evidence  for  Higglns  & 
Campbell  does  not  sufilciently  Identify  these 
22  bales  as  the  ones,  they  sold  the  defend- 
ants; and  (4)  that  the  evidence  shows  that 
the  bill  of  lading  purchased  and  paid  for  by 
the  plaintiff,  although  forged,  covered  and 
carried  the  title  to  these  22  bales  of  cotton, 
being  "raised"  so  as  to  be  a  forgery  only  as 
t*  28  bales. 

The  plaintifTs  first  contention  presents  a 
very  serious  and  dlfflcidt  question  for  deci- 
sion; and  his  second  contention  presents  a 
question  almost,  if  not  quite,  as  serious ;  but, 
as  we  understand  the  record  In  this  case, 
there  is  no  basis  whatever  for  his  third  and 
fourth  contentions,  the  cotton  In  question  be- 
ing not  only  identified  in  a  measure  by  the 
"Diamond  H"  brand  placed  upon  it  at  the  time 
it  was  sold  by  Higgins  &  Campbell  to  the  de- 
fendants, notwithstanding  this  is  also  the 
brand  used  by  the  plaintiff,  but  by  a  corre- 
spondence of  the  facts  of  its  shipment  with 
the  facts  of  the  shipment  of  the  cotton  sold 
by  Higgins  &  Campbell,  and  also  by  a  corre- 
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spondence  In  weights  of  bales  and  numbers 
of  gin  tags,  while  there  appears  to  be  no  evi- 
dence even  tending  In  any  degree  to  identify 
tills  cotton  with  the  cotton,  If  any,  included 
In  this  forged  bill  of  lading,  which  is  not  in 
evidence. 

Addressing  ourselves  to  the  first  question 
urged  by  plaintiff,  it  may  be  stated  at  the  out- 
set that  the  question  as  to  whether  the  title 
passed  at  the  time  of  Hlgglns  &  Campbell's 
sale  to  defendants  depends  upon  the  inten- 
tion of  the  parties  as  shown  by  the  evidence 
in  that  regard. 

The  evidence  here  is  that  this  sale  was 
for  cash,  and  a  sale  for  cash  is  prima  fade 
upon  condition  that  the  title  to  the  prop- 
erty sold  does  not  pass  to  the  purchaser  un- 
til the  cash  has  been  received,  unless  its  re- 
ceipt has  lieen  subsequently  waived  by  the 
seller:  and.  in  such  a  sale  upon  such  a  condi- 
tion that  has  not  been  fuUilled,  the  seller 
may  recover  the  property -from  the  buyer  or 
any  party  in  possession  who  has  no  greater 
equity  than  the  buyer,  provided  he  projwrly 
asserts  his  rlglit  to  do  so  within  a  reasonable 
time  under  all  the  facts  and  circumstances 
of  the  case.  Melver  v.  Wllllamson-Halsell- 
Frasier  Co..  10  Okl.  454.  92  Tac.  170,  13  L. 
H.  A.  (N.  S.)  696;  Masoner  et  al.  v.  Bell,  20 
Okl.  01 S.  05  I'ac.  239.  18  L.  H.  A.  (N.  S.) 
166;  First  National  Bank  of  Byars  ▼.  Grif- 
fin, 31  Okl.  3&2,'  120  I'ac.  595,  49  L.  R.  A. 
(N.  S.)  1020 :  C.  M.  Keys  Com.  Co.  v.  Beatty, 
42  Okl.  721,  142  Pac.  1102:  Lehmann  v.  Peo- 
ple's Furniture  Co.,  42  Okl.  761.  142  Pac. 
986,  L.  R.  A.  1915D,  355;  Julmson  v.  Lanko- 
vetz,  57  Or.  24,  102  I'ac.  799.  110  Pac.  398, 
29  U  R.  A.  (N.  S.)  709;  Kemper  Grain  Co,  v. 
Harbour,  89  Kan.  824,  133  Pa&  565,  47  L. 
R.  A.  (N.  S.)  173;  Freeh  T.  Lewis,  218  Pa. 
141,  67  Atl.  45.  11  L.  R.  A.  (N.  S.)  948,  120 
Am.  St.  Rep.  S«4.  11  Ann.  Cas.  545. 

In  McIver  t.  WUliamson-IIalsell-Frasler  Co., 
supra  (wliere  articles  of  merchandise  were 
Mold  and  delivered  under  a  contract  for  "spot 
cash."  and  the  purchaser,  upon  receiving  the 
merchandise,  informed  the  seller  that  he 
would  iiay  hira  as  soon  as  he  could  check  the 
same  up.  but,  although  the  seller  called  at 
the  buyer's  place  of  business  on  five  or  six 
consecutive  mornings  after  delivery  for  the 
price  without  finding  him,  when  the  lattef 
was  finally  found,  he  told  the  seller  that  he 
could  not  pay  for  the  goods  and  to  take  the 
same  hack,  but,  while  the  seller  was  seeking 
teams  and  wagons  with  which  to  take  the 
same  back,  the  same  were  seized  nnder  a 
writ  of  attachment  in  an  action  by  a  third 
party),  this  court  affirmed  a  Judgment  al- 
lowing the  seller  to  recover  the  goods  In  an 
action  of  replevin,  holding: 

"Where  poods  are  sold  and  delivered  upon 
condition  that  the  title  shall  not  pass  to  the 
vendee  unless  the  price  apreed  upon  be  paid, 
the  vendee  has  no  attachable  interest  in  the 
property  nndl  th«  performance  of  the  condi- 
tion." 


In  First  National  Bank  of  Byars  ▼.  Grif- 
fin, supra  (wbeire  N.  C.  Bouie  purchased  and 
received  delivery  of  cotton  from  Griffin  & 
Griffin  under  a  contract  to  pay  cash  there- 
for, and  gave  his  check  upon  the  First  Na- 
tional Bank  of  Byars  as  a  means  of  making 
such  payment,  the  bank  received  the  cotton 
and  placed  the  value  thereof  to  Bouie's  cred- 
it, but  refused  payment  of  the  check  because 
Bouie's  account  was  overdrawn).  Griffin,  as 
successor  in  right  of  Grlfiin  &  Griflln,  was  al- 
lowed judgment  against  both  Bouie  and  the 
bank  for  the  value  of  the  cotton,  the  court 
holding: 

"Where  goods  are  sold  for  cash  and  delivered, 
the  vendor  taking  the  vendee's  check  for  the 
price,  which  on  presentment  within  due  time 
is  diahonored,  title  to  the  goods  does  not  pass, 
and  the  vendor  may  recover  the  value  thereof 
from  the  vendee  and  any  party  who  has  no 
greater  equities." 

In  C.  M.  Keys  Cora.  Co.  v.  Beatty,  supra 
(where  W.  purchased  cattle  of  B.  and  ship- 
ped them  to  K.,  a  live  stock  commission  com- 
pany, giving  B.  his  draft  upon  K.  as  a  means 
of  payment  of  the  purchase  price  In  accord 
with  an  agreement  between  W.  end  K.,  by  the 
terms  of  which  W.  might  draw  upon  K.  for 
the  purchase  price  of  cattle  bought  to  be 
shipped  to  it,  and  K.  received  and  sold  the 
cattle  for  W.,  applying  the  net  proceeds  (o  its 
own  account  against  W.,  who  had  over- 
drawn, but  refusing  payment  of  the  check, 
when  afterwards  presented),  W.  was  allowed 
to  recover  the  amount  of  the  draft,  which 
represented  the  value  of  the  cattle  in  that 
sale,  and  did  not  exceed  the  net  proceeds  of 
the  same  in  the  bands  of  K.,  In  on  action 
against  the  latter,  and  In  that  case  It  wa» 
stated  In  the  opinion: 

"It  appears,  under  all  the  facts  and  circmn- 
stances  of  this  case,  that  a  sale  for  cash  or  its 
substantial  equivalent  was  intended  by  both  buy- 
er and  seller,  although  the  delay  in  presenting 
the  drafts  mditates  somewhpt  against  this  con- 
clusion, and  ordinarily  the  question  of  intent  of 
the  parties  in  this  respect  Is  one  of  fact  to  b« 
submitted  to  and  decided  by  the  jury." 

In  Lehmann  v.  People's  Furniture  Ca,  su- 
pra, which  is  relied  upon  by  the  plaintiff  in 
the  instant  case  In  support  of  his  contention 
in  this  regard,  although  the  terms  of  the 
sale  required  the  payment  of  cash  on  deliv- 
ery for  the  goods,  the  intent  after  delivery  to 
give  credit  is  made  obvious  by  the  opening 
up  of  an  account  against  the  purchaser  for 
the  purchase  price  and  an  attempt  to  collect 
the  same  for  six  months  thereafter. 

As  a  general  rule,  the  seller  must  undoubt- 
edly, as  held  in  tlie  Lehmann  Case,  promptly 
exert  bis  right  to  retake  the  goods  upon  the 
breach  of  the  condition  which  was  to  have 
been  performed  by  the  purchaser  to  complete 
the  transfer  of  title  to  himself;  but,  as  be- 
tween the  seller  and  the  purchaser  or  those 
In  possession  with  no  greater  equity  than  the 
purchase,  the  seller  may  elect  to  retake  the 
goods  within  a  reasonable  time  In  view  of 
all  the  tacts  and  circumstances  of  the  case. 


Digiti 


zedbyLiOOgle 


OkL) 


WICHITA  FALLS  <fc  N.  W.  BY.  CX).  ▼.  BENTON 


633 


As  stated  In  the  L.  R.  A.  editorial  note  to   been  refused  and  the  check  protested.    As 


Freeh  t.  Lewis,  supra 

"The  decisions  upon  this  point  depend  largely 
upon  the  facts  and  circumstances  of  each  case. 
The  question  is:  Did  the  vendor  act  within  a 
reasonable  time,   to   recover  possession  of   the 

Sroperty ;  that  is,  within  such  a  time  as,  taken 
I  connection  with  other  facts  and  circum- 
stances, shows  an  intention  to  retain  title  un- 
til the  condition  of  payment  has  been  complied 
with?" 

And  in  an  editorial  note  to  the  same  case 
In  11  Ann.  Cas.  S45,  it  Is  held: 

"In  some  cases  it  has  been  held  that  whether 
the  condition  as  to  payment  was  waived  in  a 
particular  instance  is  fur  the  jury.  Thus  in 
Farlow  V.  Ellis,  15  Gray  (Mass.)  229,  the  court 
said:  "The  question  then  on  trial  in  this  case 
was  whether  the  plaintiff  had  waived  the  con- 
dition of  this  sale,  and  manifested  by  his  lan- 
guage or  conduct  an  intention  or  a  willingness 
to  waive  the  condition  and  make  the  sale  abso- 
lute, without  having  the  satisfactory  paper. 
When  there  is  a  condition  made  at  the  contract 
of  sale  favorable  to  the  vendor,  and  solely  for 
his  benefit,  he  may,  if  he  choose,  waive  it,  and 
treat  the  contract  as  if  no  such  condition  bad 
been  embraced  in  it  Waiver  is  a  voluntary  re- 
linquishment or  renunciation  of  some  right,  a 
foregoing  or  giving  up  of  some  benefit  or  advan- 
tage, which,  but  for  such  waiver,  he  would  have 
enjoyed.  It  may  be  proved  by  express  decla- 
ration, or  by  acts  and  declarations  manifesting 
an  intent  and  purpose  not  to  claim  the  supposed 
advantage,  or  by  a  course  of  acts  and  conduct, 
or  by  so  neglecting  and  failing  to  act,  as  to 
induce  a  belief  that  it  was  bis  intention  and 
purpose  to  waive.  Still  voluntary  choice  not 
to  claim  is  of  the  essence  of  waiver,  and  not 
mere  negligence,  though  from  such  negligpnce 
unexplained  such  intention  may  be  inferred. 
The  question  of  waiver  therefore  is  a  question 
of  fact  for  a  jury ;  it  may  be  proved  by  various 
species  of  proofs  and  evidence,  by  declarations, 
by  acts,  and  by  nonfeasance  or  forbearing  to 
4Uaim  or  act.'  To  the  same  effect  see  Bishop 
▼.  Shillito,  cited  in  2  B.  &  Aid.  329.  note; 
Young  v.  Kansas  Mfg.  Co..  23  Fla.  304,  2 
South.  817 ;  Mixer  v.  Cook,  31  Me.  340;  Seed 
T.  Lord,  66  Me.  580 ;  George  VV.  MerriU  Fur- 
niture Co.  V.  Hill.  87  Me.  17,  32  Atl.  712;  Pow- 
til  v.  Bradlee,  9  Gill  &  J.  (Md.)  220;  Scudder 
T.  Bradbury,  106  Mass.  422;  Haskins  v.  War- 
ren, 115  Mas*.  541  [514];  Luey  v.  Bundy,  9 
N.  H.  298  [32  Am.  Dec  359];  Ferguson  v. 
CUfford,  37  N.  H.  86 ;  Hart  v.  Boston,  etc..  R. 
Co..  72  N.  H.  410,  56  Atl.  920;  Osborn  v. 
Gantz.  60  N.  Y.  540;  Porker  v.  Baxter,  86  N. 
Y.  593;  HaU  v.  Stevens,  40  Hun  (N.  Y.)  578; 
Flecman  ▼.  McKean.  25  Barb.  (N.  Y.)  474; 
Schmidt  v.  Kattenhorn,  2  Hilt.  (N.  Y.)  157; 
National  Refining,  etc.,  Co.  v.  Miller,  7  Phila. 
(Pa.)  97 ;  Pitts  v.  Owen,  9  Wis.  152.  In  Fer- 
guson V.  Clifford.  37  N.  H.  86.  Fowler  J.,  said: 
'Delivery,  without  anything  being  said,  is  not 
necessarily  absolute.  It  is  evidence  of  a  waiver, 
and,  with  other  circumstances,  may  be  sufiScient 
to  authorize  a  jury  to  find  a  waiver  of  the  pre- 
eedent  condition  of  payment  of  the  stipulated 

frice.'  In  Ratbowsky  v.  Dunn  (Sup.  Ct  Tr. 
'.)  64  N.  Y.  Supn.  034,  it  was  said:  'Whether 
the  vendor,  by  delivering  the  goods  without  ex- 
acting the  cash,  waived  that  condition  pre- 
cedent, was  one  of  fact  for  the  jury,  depending 
on  the  intention  of  the  parties.' " 

In  the  instant  case  it  probably  appeared  to 
Higgins  ft  Campbell  during  all  the  time  of 
their  delay  in  taking  action  to  reclaim  this 
property  that  it  w^as  uncertain  as  to  whether 
this  check  for  $1,408.57  would  not  be  ulti- 
Diately  paid,  notwithstanding  payment  had 


will  be  seen  from  its  answer  herein,  the  gar- 
nishee bank  was  uncertain  as  to  whether  the 
plaintiff  or  the  Bank. of  PaoU  was  entitled  to 
the  amount  of  money  to  the  credit  of  the  de- 
fendants called  for  by  this  check.  In  its  an- 
swer It  states  that,  about  two  days  before 
the  garnishee  summons  was  served  upon  it, 
it  Informed  the  Bank  of  Paoll  that  the  de- 
fendants had  on  deposit  subject  to  their 
check  a  sum  of  money  sufficient  to  pay  the 
check  In  question,  and  that,  if  the  same  was 
presented,  It  would  be  paid,  and  further: 

"That  garnishee  here  offers  to  pay  said  mon- 
eys into  court  upon  an  order  of  the  court  to 
be  made  in  said  action,  and  asks  the  court  to  ad- 
judicate as  between  the  plaintiff  in  said  cause 
and  the  intervener  the  Bank  of  PaoU,  which  is 
entitled  to  said  funds,"  etc. 

IIlgRins  &  Campbell  were  not  entitled  to 
retake  the  property  sold  except  upon  condi- 
tion of  the  nonpa.vnient  of  this  che<'k.  and, 
as  the  Bank  of  Pnoli  was  still  claiming  that 
It  was  entitled  to  pa.vment.  it  may  well  be 
understood  what  doubts  IIlK^rtns  &  Campbell 
probably  had  as  to  their  rights  in  this  regard 
during  their  delay  to  assert  their  title:  and, 
although  there  is  room  for  difference  of  opin- 
ion as  to  this,  we  are  inclined  to  the  view 
that  there  was  no  reversible  error  in  tlxe 
holding  of  the  trial  court  to  the  efTect  that 
tlieir  delay  in  doing  so  was  not  unreasonable 
and  did  not  constitute  a  waiver  of  their 
right. 

In  the  instant  case  there  is  certainly  no  evi- 
dence of  any  intcntiun  on  the  itart  of  llig- 
glns  &  Campbell,  after  they  bad  learned  of 
the  protest  of  the  check,  to  extend  any  de- 
gree of  credit  to  the  defendants,  who  had 
absconded,  and.  as  the  plaintiff  bad  already 
violated  their  legal  rights  by  attaching  the 
property,  which  remained  in  statu  quo  dur- 
ing their  delay  In  luterveulng.  It  Is  nut  |ier- 
celved  how  plaintiff  was  prejudi<-ed  by  such 
delay.  In  any  event,  we  do  not  tlilnk  It  can 
be  said  as  a  matter  of  law  that  tholr  delay 
in  reclaiming  the  cotton  was  unreasonable 
under  all  the  facts* and  drcimistani'es  of  this 
case. 

Judgment  of  the  trial  court  affirmed.  All 
the  Justices  concurring,  except  HARDY  and 
OWEN,  JJ.,  who  were  not  present 


(66  Okl.  114) 
WICHITA  FALL.*?  ft  N.  W.  RY.  CO.  v.  BEN- 
TON.    (No.  8173.) 
(Supreme  Court  of  Oklahoma.     Jan.  9,  1017, 
Rehearing  Denied  Oct  2.  1917.) 

(Svllnhut  bv  the  Court.) 

L  Carriers  «=»228(1)— Liv»  Stock— Injtjbt 
—Presumption. 
When  cattle  in  good  condition  are  delivered 
for  shipment  over  the  lines  of  several  connecting 
common  carriers,  and  upon  delivery  are  injured 
and  some  of  them  dead,  the  presumption  is  that 
the  injury  or  loss  occurred  upon  the  line  of  the 
delivering  carrier. 
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2.  Carbikbs  «=>228(1),  280(6)   —  Injubt  to 
Live    Stock— Presumption— Question   fob 

JUBY. 

This  presamption  may  be  rebutted  by  evi- 
dence showing  that  the  cattle  when  received  by 
the  delivering  carrier  were  in  bad  condition. 
When  Kuch  evidence  is  introduced,  the  presump- 
.tion,  on  the  one  hand,  and  the  rebutting  evi- 
dence, on  the  other,  ordinarily  form  an  Issue  of 
the  fact  for  the  determination  of  a  jury. 

3.  Appeal  and  Erbob  «=9l005(4)— Finding 
OF  Fact— Review. 

The  determination  of  such  issue  of  fact 
against  the  terminal  carrier  approved  by  the  trial 
court  ought  not  to  be  disturbed  by  this  court 
unless  the  rebutting  evidence  is  so  conclusive 
that  we  can  say  that  the  finding  of  the  jury  has 
no  evidence  reasonably  tending  to  support  it 

4.  Cabbiebs    «=>230(6)    —    Injuby    to    Live 
Stock — Damages — Apportionment. 

Where  there  is  evidence  that  cattle  were  re- 
ceived by  a  terminal  carrier  in  bad  condition, 
and  there  is  also  evidence  of  facts  and  circum- 
■tanccB  tending  to  show  negligence  upon  the  part 
of  the  terminal  carrier,  the  question  of  what 
proportion  of  the  loss  or  damage,  if  any,  is 
chargeable  to  the  terminal  carrier  is  one  for  the 
jury. 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Tillman  County ; 
T.  P.  Clay,  Judge. 

Action  by  E.  D.  Benton  against  the  Wichita 
Falls  &  Northwestern  Railway  Company  for 
damages  to  live  stock  In  transit.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Mounts  &  Davis,  of  Frederldt,  for  plaintiff 
In  error.  J.  E.  Williams,  of  Frederick,  for 
defendant  in  error. 

BURFORO,  C.  Benton  shipped  a  car  of 
live  stock  from  Ft.  Worth  Uf  Tipton,  Okl., 
over  the  lines  of  the  Ft  Worth  &  Denver  and 
Wichita  Falls  &  Northwestern  Railway  Com- 
panies. The  latter  was  the  terminal  carrier. 
Upon  the  trial  of  this  action  against  it  for  the 
loss  and  damage  to  the  cattle  it  proved  that 
the  cattle  were  in  bad  condition  when  deliver- 
ed to  it,  and  that  one  was  dead.  The  only  evi- 
dence of  negligence  upon  its  part  was  the 
bruised  and  skinned  condition  of  the  cattle. 
The  defendant  claimed  their  condition  was 
due  to  weakness  resulting  from  dipping  in 
arsenical  dip  at  Ft.  Worth.  Plaintiff's  wit- 
nesses strenuously  denied  that  the  effect  of 
the  dip  was  weakening.  If  it  was  not,  then 
the  condition  of  the  cattle,  uncontrovertably 
worse  on  delivery  than  at  the  time  of  the  re- 
ceipt by  defendant,  was  alone  evidence  of 
rough  handling  and  negligence.  Although  we 
would  have  unhesitatingly  reached  a  different 
conclusion  from  that  of  the  Jury  in  this  case, 
yet  we  cannot  say  that  under  the  record 
there  is  no  evidence  to  support  their  finding. 
We  are  not  therefore  at  liberty  to  disturb  it. 

[1]  The  sole  question  is  whether  the  evi- 
dence supports  the  verdict.  Complaint  is 
made  of  the  instructions,  but  upon  exami- 
nation we  are  of  opinion  that  they  fairly 
conform  to  the  principles  hereinafter  refer- 
red to.    The  rule  of  law  applicable  is  fouud 


in  St  L.,  I.  M.  ft  S.  T.  Carlile,  35  Okl.  118, 
128  Pac,  690,  where,  after  reviewing  the 
previous  authorities,  it  is  said: 

"When  the  goods  shipped,  upon  reaching  their 
destination,  are  found  to  be  injured  or  some  of 
them  lost,  the  presumption  is  that  snch  injury 
or  loss  occurred  on  the  line  of  the  delivering  ca^ 
rier;  and  there  is  no  presumption  that  the 
injury  or  loss  occurred  while  the  good*  were  la 
the  bands  of  the  initial  carrier." 

In  C,  R.  I.  &  P.  R,  Co.  T.  Harrington,  44 
Okl.  41,  143  Pac.  325,  we  said: 

"The  Carmack  Amendment  [Oomp.  St  1916. 
U  8604a,  8604aa]  to  the  Interstate  Commerct 
Law,  *  *  •  imposing  liability  on  an  initial 
carrier  for  loss,  damage,  or  injury  to  property 
occurring  anywhere  on  the  through  route,  did 
not  abrogate  the  rule  of  evidence  that  property 
received  in  good  order  by  the  initial  carrier  is 
presumed  to  have  been  received  in  like  Mod  o^ 
(ler  by  the  succeeding  carrier,  and  that  final  de- 
livering in  bad  order  raises  a  rebuttable  pre- 
sumption that  the  injury  occurred  on  the  de- 
livering carrier's  line." 

[2,  3]  When,  therefore,  plaintiff  Introduced 
evidence  tending  to  show,  as  be  did,  ship- 
ment in  good  order,  and  proved  that  the  cat- 
tle were  injured,  dead,  and  dying  when  de- 
livered by  defendant  ^^  established  a  prima 
facie  case.  Armstrong,  Bryd  &  Ca  t.  DL 
Cent  Ry.  Co.,  26  Okl.  352,  109  Pac.  216.  29 
L.  R.  A.  (N.  S.)  671.  Defendant  then  intro- 
duced evidence  showing  tliat  the  cattle  were 
in  bad  condition  when  received  by  it  This 
was  proper  as  a  rebuttal  of  the  presamp- 
tion. But  who  is  to  determine  when  the  pre- 
sumption is  overcome?  Is  the  effect  of  plain- 
tiff's evidence  a  question  of  law  for  the  court 
or  of  fact  for  the  Jury?  Undoubtedly  the 
weight  of  the  evidence  is  for  the  Jury,  and 
consequently  they  must  determine  when  suf- 
ficient evidence  has  been  introduced  to  over- 
come the  presumption  which  the  law  Implies. 
Michle  on  Carriers,  p.  3398,  and  cases  dted. 
Their  determination  approved  by  the  trial 
court  under  our  unbroken  rule  could  only  be 
disturbed  where  we  could  say  that  there  was 
no  evidence  reasonably  tending  to  support 
it  And  see  Parnell  v.  Atlantic  Coast  Line 
Co.,  91  S.  C.  270.  74  S.  E.  491. 

[4]  Here  the  evidence  as  to  the  bruised 
and  injured  condition  of  the  cattle  at  dt>sti- 
natlou.  If  defendant's  theory  of  weakness 
from  dipping  be  rejected,  was  some  evidence 
of  negligence  in  rough  handling  after  receipt 
by  defendant.  There  being;  therefore,  some 
evidence  of  negligence  on  the  part  of  defend- 
ant, we  think  it  was  properly  left  to  the 
Jury  to  determine  what,  if  any,  dama;e  was 
occasioned  by  the  Initial  and  terminal  car- 
riers respectively,  and  to  charge  defendant 
with  Its  proper  part  thereof.  H.  &  T.  C.  r. 
Scott  99  Tex.  320,  89  S.  W.  TC.*?.  That  the 
jury  did  this  Is  evidenced  by  their  verdict, 
which  fouud  for  part  only  of  the  deod  ani- 
mals. '  That  verdict,  under  the  record,  we  are 
not  at  liberty  to  disturb. 

AflSrnied. 

PER  CURIAM.     Adopted  in  whole. 
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(«6  Okl.  78) 

FOWI,EIl  V.  ROGERS  et  al.    (No.  7742.) 
(Satyrenie  Court  ol  Olclahoma.    Sept.  11,  1917.) 

(Syllahut  by  the  Court.) 

1.  Indians  <g=>15(l)— Restbiction  on  Auen- 
ATiON— Act  of  (Jongbess. 

"Act  Cong.  June  28,  190(5,  c.  3572,  34  Stat. 
S39,  placed  no  restrictions  upon  the  alienation 
by  heirs  of  inherited  lands  allotted  and  deeded 
in  the  right  of  a  member  of  the  Osage  Tribe  of 
Indians  after  his  death,  save  only  tiie  mineral 
interests  therein  reserved  to  the  tribe,  individu- 
al disposition  oi  which  is  expressly  inhibited." 

2.  Indians  ^=9lu(l)— Restkiction  of  Alien- 
ation—Act or  CoNGBEsa. 

•The  purpose  of  Act  Conf.  April  18,  1912, 
c.  83,  37  Stat  86,  was  not  to  impose  restrictions 
upon  alienation  of  Osage  lands,  but  to  authorize 
the  conveyance  of  such  of  said  lands  to  which 
restrictions  had  attached  by  reason  of  their  al- 
lotment to  living  members  who  haa  subsequently 
died,  leaving  surviving  them  Indian  heirs,  mem- 
bers of  the  tribe,  to  whom  certificates  of  compe- 
tency were  issued." 

Commissioners'  Opinion,  Division  No.  -3. 
Error  from  District  Court,  Osage  Cotinty; 
It.  H.  Hudson,  Judge. 

Action  by  Louis  Rogers,  Sr.,  against  Louis 
Rogers,  Jr.,  and  others,  Rosalie  Avant,  Ben 
Arant,  and  George  B.  Fowler,  for  possession 
of  lands,  damages  for  their  retention,  etc., 
against  Fowler,  and  partition  of  the  property 
as  between  plaintifT  and  Louis  Rogers,  Jr., 
and  Rosalie  Avant,  with  cross-petition  by  de- 
fendant Fowler.  Judgment  for  plaintiff,  and 
defendants  Louis  Rogers,  Jr.,  and  Rosalie 
Avant,  and  dlrecttng  a  partition,  and  defend- 
ant Fowler  brings  error.  Reversed  and  re- 
manded. 

McDonald  &  Spence,  of  Pawhuska,  for 
plaintiff  in  error.  Hargls  &  Conwell  and  L. 
P.  Hosier,  all  of  Pawhtlska,  for  defendants 
In  error. 

BliEAKMORE],  C.  Th\a  case  was  com- 
menced In  the  district  court  of  Osage  county 
on  July  24,  1913,  by  Louis  Rogers,  Sr.,  as 
plaintiff,  against  Louis  Rogers,  Jr.,  Rosalie 
Avant,  Ben  Avant,  and  George  B.  Fowler, 
defendants,  seeking  judgment  for  the  posses- 
sion of  certain  lands,  damages  for  their  re- 
tentloUk  etc.,  against  Fowler,  and  partition  of 
the  property  as  between  plaintiff  and  Louis 
Rogers,  Jr.,  and  Rosalie  Avant. 

It  appears  by  the  pleadings  that  one  Ella 
Rogers,  an  eoroUed  member  of  the  Osage 
Tribe  of  Indians,  entitled  t6  an  allotment  of 
lands  of  the  said  tribe,  died  on  March  22, 
1906,  leaving  surviving  as  her  only  heirs  the 
plaintiff  Louis  Rogers,  Sr.,  Louis  Rogers,  Jr., 
and  Rosalie  Avant;  that  the  defendant  Ben 
Avant,  a  white  man.  Is  the  husband  of  Rosa- 
lie Avant;  that  the  lands  in  question  were 
allotted  in  the  right  of  Ella  Rogers  after  her 
death  and  were  inherited  by  her  heirs,  to 
whom  patents  conveying  title  to  eadi  land 
were  subsequently  issued;  that  such  heirs 
are  members  of  the  Osage  Tribe;  that  certifi- 
cates of  competency  were  issued  to  Rosalie 
Avant  and  Louis  Rogers,  Sr.,  on  June  2, 1900, 


and  March  8,  1910,  ^spectively ;  that  Louhi 
Rogers,  Jr.,  has  not  received  a  certiticate  of 
competency.  Defendant  Fowler  asserted  his 
right  to  the  possession  of  the  premises  under 
the  following  contract:  * 

"This  agreement  made  and  entered  into,  this 
30th  day  of  July,  1910,  by  and  between  Ben 
Avant,  Rosalie  Avant,  Louis  Rogers,  Sr.,  and 
Louis  Rogers,  Jr.,  parties  of  the  first  part,  and 
George  B.  Fowler,  party  of  the  second  part,  wit- 
nesseth :  That  parties  of  the  first  part  have  this 
dav  sold  to  party  of  the  second  part  for  a  con- 
sideration of  *7,860.00,  payable  as  follows: 
$4,000.00  cash  upon  the  delivery  and  execution 
of  this  contract  and  a  promissory  note  for  lf3,- 
OOO.UO  at  U  per  ceut.  from  January  1st  payable 
one  year  from  date.  All  of  said  property  de- 
scribed as  follows:  All  of  the  W.  %  of  Sec. 
12  and  the  S.  E.  Vi.  of  S.  K.  V*  of  Sec.  11 
and  the  N.  E.  %  of  the  N.  W.  >4  of  Sec.  13, 
Tp.  23,  R.  E.  situated  in  Osace  county,  Okla-' 
homa,  said  nroperty  containing  400  acres.  The 
parties  of  the  first  part  hereby  agree  and  bind 
themselves  jointly  to  make  a  good  and  perfect 
title  to  the  above-described  property,  and  that 
they  further  agree  in  said  deed  to  convey  all 
that  they  mav  now  possess  or  may  hereafter 
acquire.  Parties  of  the  first  part  further  agree 
to  make  a  deed  to  above  property  within  six 
months  or  as  soon  thereafter  as  is  possible  to 
obtain  title  from  the  Interior  Department  at 
Washington,  D.  C.  And  in  case  they  fall  to 
make  and  deliver  said  title  within  two  years 
from  date,  they  agree  to  refund  all  money  and 
notes  that  may  have  been  received  in  payment 
for  same  that  has  been  paid  them  by  party  of 
the  second  part  on  said  land,  and  that  a  rea- 
sonable value  for  all  improvements  that  party 
of  the  second  part  may  have  placed  on  said  prop- 
erty, and  to  recompense  second  party  for  any 
and  all  increase  in  value  on  said  property." 
•  Powler  paid  the  $4,000  and  executed  and 
delivered  his  note  for  $3,000,  according  to 
the  provisions  of  said  contract,  and  alleges 
that  he  was  always  ready  and  able  and  willing 
to  comply  fully  with  its  terms,  and  further 
set  forth  in  his  answer: 

"The  defendant,  G.  B.  Fowler,  further  allege* 
that  he  is  willing  and  he  here  and  now  offers 
and  tenders  to  the  plaintiff  and  the  defendants 
Louis  Rogers,  Jr.,  Rosalie  Avant,  and  Ben  Avant 
to  deliver  to  them,  possession  of  said  lands  and 
cancel  said  contract  upon  the  repayment  to 
him  by  said  parties  of  the  sum  of  $4,000  paid 
as  herein  alleged,  and  the  return  to  this  defend- 
ant of  his  note  for  $3,000,  given  as  a  balance  of 
the  consideration  for  the  conveyance  of  said 
lands  as  hereinabove  stated  and  sot  out." 

By  way  of  cross-petition  and  counterclaim 
Fowler  also  set  forth  that  he  had  placed  per- 
manent improvements  upon  the  land  of  the 
value  of  $2,170  and  prayed  judgment  against 
plaintiff  and  defendants  Louis  Rogers,  Jr., 
and  Rosalie  Avant  in  the  sum  of  $5,310. 

It  seems  unnecessary  to  advert  to  the 
pleadings  of  the  other  defendants. 

The  court  rendered  judgment  on  the  plead- 
ings quieting  title  in  the  plaintiff  and  Louis 
Rogers,  Jr.,  and  Rosalie  Avant,  as  the  heirs 
of  Ella  Rogers,  awarding  them  possession  of 
the  land,  and  directing  partition  tliereof,  etc., 
from  which  judgment  defendant  Fowler  haa 
appealed. 

[1,2]  Obviously  the  trial  court  held  to  the 
view  that  the  contract  upon  which  defendant 
Fowler  relied  was  violative  of  the  congression- 
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al  enacttnleDt  under  whlich  the;  lands  Inrolved 
were  allotted.,  and  therefore  void,  by  treason  of 
which  he  acquired  no  rights  thereunder,  and 
was  not  entitled  even  to  a  return  of  his  note 
aVid  the  $4,000  advanced  as  a  part  of  the  pur- 
chase price  of  said  lands.  In  this  holding  we 
are  of  opinion  that  the  court  fell  Into  error 
The  same  question  was  before  this  court  in 
the  case  of  Kenny  v.  Miles  (not  yet  officially 
reported),  1G2  I'ac.  775,  wherein  It  was  held: 

"Act  ConK.  June  28,  1906,  c.  3572,  34  Stat. 
at  L.  G.'19,  i>1acc>l  no  restrictions  upon  the  alien- 
ation by  heirs  of  inlierited  lands  nllotted  and 
deeded  in  the  right  of  a  member  of  the  Oange 
Triljp'of  Inilinns  after  bis  death,  save  only  tlie 
mineral  interests  therein  reserved  to  the  tribe, 
IniliviilunI  ilisposition  of  which  is  expressly  in- 
hiliited.  The  purpose  of  Art  Cong.  April  18, 
.1012.  .S7  Stat,  at  I/.  80,  c.  8.3,  was  not  to  im- 
pose restrictiiins  upon  alienation  of  Osnge  lands, 
but  to  uiitlii>r'j;e  the  conveyance  of  such  of  said 
lands  to  which  restrictions  had  attached  by 
reason  of  tlieir  allotment  to  living  member*, 
*  •  •  who  had  subsequently  died,  leaving  sur- 
Tivinz  them  Indian  heirs,  members  of  the  tribe, 
to  whom  certiBcates  of  competency  were  is- 
sued." 

It  would  seera  unnecessary  to  review  other 
asslsrivnients  of  error,  as  the  questions  pre- 
sented may  not  arise  upon  a  new  trial. 

The  Jud.(?nient  of  the  trial  court  should  be 
reversed  and  the  cause  remanded. 

PEB  CDBIAM.    Adopted  In  whole. 

a<  OW.  Cr.  282)  ' 

InreMNDBERO.    (No.  A-3125.) 

(Criminal  Conrt  of  Appeals  of  Oklahoma.    Sept 

29.  1917.) 

(BylUilnu  5y  the  Court,) 

Bail  ^»4.T — Habeas  Corpus. 

t'pon  petition  for  writ  of  habeas  corpus,  the 
evidence  considered,  and  held  sufficient  to  war- 
rant the  committing  magistrate  to  hold  petition- 
er upon  a  charge  of  murder.  Held,  further,  that 
the  proof  of  guilt  is  not  evident,  nor  the  pre- 
sumption thereof  great.  Bail  is  therefore  al- 
lowed. 

Petition  by  Carl  M.  Llndberg  for  writ  of 
habeas  corpus  to  be  let  to  ball.    Ball  allowed. 

A.  E.  Pearson  and  W.  R.  Within jfton,  both 
of  Oklahoma  City,  for  petitioner.  The  Attor- 
ney General,  R.  McMillan,  Asst  Atty.  Gen., 
and  John  W.  Scothorn,  Asst  Co.  Atty.,  of  Ok- 
lahoma City,  for  respondent 

DOYLE,  P.  J.  The  petitioner,  Cari  M.  Und- 
berg,  died  in  this  court  on  August  29,  1917,  a 
petition  wherein  he  avers  that  he  Is  illegally 
restrained  of  his  liberty  by  G.  E.  Johnson, 
sheriff  of  Oklahoma  county,  and  that  his  un- 
lawful imprisonment  consists  in  this,  to  wit: 
That  a  warrant  of  commitment  was  illegally 
issued  by  Itobert  W.  Maupin,  a  Justice  of  the 
peace  In  and  for  Oklahoma  City  district  Ok- 
lahoma county,  upon  a  preliminary  examina- 
tion had  upon  a  complaint  wherein  petitioner 
was  charged  with  the  murder  of  Leota  Llnd- 
herg,  his  wife;  that  Edward  D.  Oldfleld,  a 
Judge  of  the  district  court  of  said  county,  re- 


fused to  graut  a  writ  of  habeas  corpus  to  let 
petitioner  to  ball  It  is  further  averred  that, 
under  the  evidence  introduced  on  said  exami- 
nation, petitioner  was  entitled  to  have  been 
discharged  from  custody  for  the  reason  that 
there  was  no  competent  or  legal  evidence  In- 
troduced on  said  preliminary  examination, 
showing  the  oommlsslou  of  the  crime  of  mur- 
der, or  probable  cause  to  believe  petitioner  to 
be  guilty  of  the  crime  of  murder.  Wherefore 
petitioner  prays  that  the  writ  of  habeas  cor- 
pus be  granted,  and  that  he  he  discharged 
from  custody,  and  further  praying  that,  if  the 
court  should  be  of  opinion  that  the  evidence 
is  sufficient  to  hold  petitioner  upon  a  charge 
of  murder,  he  be  admitted  to  bail,  fixed  at  a 
reasonable  amount,  for  the  reason  that  the 
proof  of  his  guilt  is  not  evident  nor  the  pre- 
siuuption  thereof  great 

On  August  30th  the  cause  was  heard  upon 
the  evidence  taken  upon  the  preliminary  and 
other  evidence  adduced  upon  the  bearing. 
Upon  a  consideration  of  the  testimony  pre- 
sented, we  are. of  opinion  that  the  evidence 
adduced  upon  the  preliminary  examination 
was  sufficient  to  warrant  committing  petition- 
er for  trial  for  the  crime  of  murder.  We 
are  also  of  the  opinion  that,  under  the  testi- 
mony submitted,  the  proof  of  guilt  is  not  evi- 
dent nor  the  presumption  thereof  great,  and 
It  is  the  conclusion  of  the  court  that  ball 
should  be  allowed.  It  is  therefore  ordered 
that  petitioner  be  admitted  to  ball  in  the  sum 
of  |15,<XX),  bond  to  be  conditioned  as  by  law 
required,  and  to  be  approved  by  the  court 
clerk  of  Oklahoma  county. 

ARMSTRONG  and  MATSON,  JJ.,  concur. 

04  Okl.  Cr.  »7) 
MILES  V.  STATE.    (No.  A-2774.) 
(Criminal  Court  of  Appeals  of  Oklahoma.    Oct. 
3,  1917.) 

(Sfttahu*  hy  the  Court.) 

Intoxicating  Liquors  ®=»236(5)  —  Posses- 
sion wiTU  Intent  to  Seli/— Sufficiinct  or 

EVIOBNCB. 

In  a  prosecution  for  the  possession  of  in- 
toxicating liquors  with  intent  to  sell  the  same, 
the  evidence  examined,  and  held  sufficient  to 
sustain  the  verdict  and  Judgment 

Appeal  from  County  Court,  Tulsa  County ; 
John  R.  Ramsey,  ^udge. 

Billy  Miles  was  convicted  of  possessing  In- 
toxicating liquors  with  Intent  to  sell  them. 
In  violation  of  the  prohibitory  law,  and  he- 
appeals.    Affirmed. 

Earl  Sneed,  of  Tulsa,  for  plaintiff  in  error. 
R.  McMillan,  Asst  Atty.  Gen.,  for  the  State. 

DOTLB,  P.  J.  Plaintur  in  error,  BUly 
Miles,  was  tried  and  convicted  in  the  county 
court  of  Tulsa  county  on  an  information 
charging  that  he  did  have  possession  of  in- 
toxicating liquors  with  the  unlawful  Intent 
to  sell  the  same,  and  his  punishment  was  as- 
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■eased  at  a  fine  of  $100  and  Imprisonment  In 
the  county  Jail  for  30  daya  From  the  Judg- 
ment rendered  in  pnrsnance  of  the  verdict, 
he  appeals. 

An  ezamJnatiom  of  the  record  discloses 
that  the  Information  is  sufficient  The  evi- 
dence shows  that  in  the  execution  of  a 
search  warrant  against  the  Diamond  Drug 
Store,  in  the  city  of  Tulsa,  the  officers  found 
a  sack  containing  about  40  bottles  of  beer 
behind  the  prescription  case.  There  was  evi- 
dence tending  to  -show  that  Billy  Miles  was 
the  owner  and  proprietor  of  said  drug  store. 
There  was  no  evidence  offered  on  the  part  of 
the  defense. 

Upon  a  careful  examination  of  the  record 
we  find  the  charge  of  the  court  fairly  pre- 
sents the  law  of  the  case ;  that  the  evidence 
Is  sufficient  to  support  the  verdict  and  Judg- 
ment. 

No  error  being  apparent,  the  Judgment  ap- 
pealed from  is  affirmed. 

ARMSTRONG  and  BIATSON,  JJ.,  concur. 


a4  Okl.  Cr.  54) 

TUCKER  V.   STATE.     (No.  A-2292.) 

(Oriminal  Court  of  Appeals  of  Oklahoma.    Sept. 

.22,  1917.) 

(Syllahut  hv  the  Court.) 

1.  Indictment  and  Infokmation  €=>114  — 
Habitual  Criminals— Sufficienct. 

An  information,  in  order  to  charge  a  crime 
under  the  Habitual  Criminal  Act,  sboald  contain 
allegations  of  fact  setting  forth,  that  the  of- 
fense charged  is  a  seoond  (or  subsequent)  viola- 
tion of  the  law  and  that  the  person  charged  has 
been  convicted  in  a  court  of  competent  juris- 
diction. In  this  respect,  the  information  must 
be  definite  and  certain.  An  allegation  that  the 
person  charged  has  been  convicted  of  violating 
some  prohibition  law  of  the  state  is  too  gen- 
eral. 

2.  Constitutional  Law  «=»203,  258— Cbim- 
INAL  Law  «=5l201— Ex  Post  Facto  Laws 
— Validitt. 

The  act  of  the  Legislature,  declaring  those 
who  have  been  convicted  more  than  once  of  vio- 
lating the  prohibitory  liquor  statute  of  this 
state  habitual  criminals,  is  not  in  conflict  with 
section  10,  article  1,  of  the  Constitution  of  the 
United  States,  nor  with  section  15,  article  2, 
of  the  Constitution  of  the  state  of  Oklahoma, 
nor  with  section  7,  article  2,  of  the  Constitution 
of  the  state  of  Oklahoma. 
8.  CannNAL  I^aw  «=5l201— HabituaI,  Chim- 
in ALS— St  attjtes. 

The  act  of  the  Xjegislature,  adding  to  the 
habitual  criminal  statute  offenses  against  pro- 
hibitory liquor  law  enforcement  acts,  is  not  in- 
tended to  and  does  not  apply  to  cases  wherein 
full  and  complete  pardons  have  been  grantod  by 
the  chief  executive  of  the  state  as  provided  in 
the  Constitution  for  all  prior  convictions. 
4.  Cbiminai.  Law  $=»1212  —  Punishment  — 
Place. 

All  offenders,  convicted  under  the  provision 
of  the  act  of  the  Legislntnre  adding  the  viola- 
tion of  the  prohibitory  liquor  law  to  the  habit- 
ual criminal  statute,  should  be  punished  by  a 
fine  of  not  less  than  $50  and  imprisonment  in 
the  county  jail  for  not  loss  than  30  days,  or 
by  a  fine  not  exceeding  $1,000  and  imprison- 
ment in  the  state  penitentiary  not  exceeding  5 


years.  Any  punishment  Involving  imprisonment 
for  less  than  one  year  should  be  in  the  county 
jail.  The  statute  fixes  a  fine  as  a  part  of  the 
punishment  in  any  event. 
6.  Criminal  Law  ^=>0S  —  Jitbibdiction  — 
Cocbtb. 
District  and  superior  courts  have  exclusive 
jurisdiction  to  try  offenders  charged  under  the 
habitual  criminal  statute. 

Appeal  from  District  Court,  Grady  Coun- 
ty;   Frank  M.  Bailey,  Judge. 

Art  Tucker  was  convicted  of  violating  the 
prohlbltoiy  liquor  law,  and  appeals.  Re- 
versed. 

A.  L.  Herr  and  Barefoot  St  Carmlchael,  all 
of  Chickasha,  and  McAdams  &  Haskell,  of 
Oklahoma  City,  for  plaintiff  in  error.  R, 
McMillan,  Asst.  Atty.  Qen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  in  error. 
Art  Tucker,  was  convicted  in  the  district 
court  of  Grady  county  on  a  charge  of  hav- 
ing unlawful  possession  of  Intoxicating  liquor 
with  Intent  to  sell  the  same  and  his  punish- 
ment fixed  at  imprisonment  in  the  state  pen- 
itentiary for  a  term  of  five  years.  The  charg- 
ing part  of  the  Information  upon  which  the 
conviction  is  based  is  as  follows : 

"That  on  or  abont  said  day  and  date  and  in 
said  county  and  state  the  said  Art  Tucker  and 
John  Tucker,  then  and  there  being,  did  then 
and  there  willfully,  unlawfully,  and  feloniously 
have  and  keep  in  their  possession  certain  in- 
toxicating liquors,  to  wit,  about  one  hundred 
and  sixty-eight  gallons  of  whisky,  with  the  un- 
lawful and  felonious  intent  upon  the  part  of 
them,  the  said  Art  Tucker  and  John  Tucker, 
to  sell,  barter,  give  away,  or  otherwise  furnish 
said  intoxicating  liquors  to  others,  in  violation 
of  the  prohibition  law  of  the  state  of  Oklahoma; 
that  the  said  Art  Tucker  having  heretofore,  to 
wit,  on  the  4th  day  of  May,  1011,  been  con- 
victed of  a  violation  of  the  prohibition  law  of 
the  state  of  Oklahoma,  in,  cause  No.  514,  in 
the  county  court  of  Grady  county,  state  of  Okla- 
homa, said  county  court  being  a  court  having 
jurisdiction  of  said  offense,  and  convicted  on 
the  14tb  day  of  December,  1911,  for  a  viola- 
tion of  the  prohibition  law  of  the  state  of  Okla- 
homa, in  the  superior  court  of  Grady  county, 
Oklahoma,  in  causes  Nob.  100,  99,  97,  and  06, 
said  superior  court  being  a  court  having  juris- 
diction of  such  offense." 

The  first  proposition  to  be  considered  i» 
based  upon  the  contention  that  the  Informa- 
tion does  not  state  facts  sufficient  to  charge 
the  plaintiff  In  error  with  a  felony.  A  de- 
murrer was  interposed  to  the  Information  in 
due  time.  Among  other  grounds  set  forth, 
the  court's  attention  was  called  to  the  fact 
that  the  information  failed  to  state  facts 
sufficient  to  constitute  an  offense  against  the 
laws  of  the  state  of  Oklahoma;  that  it  Is 
Indefinite,  uncertain,  and  Insufficient  as  to 
the  allegation  of  former  conviction;  that  the 
Information  upon  its  face  failed  to  show  facts 
sufficient  to  give  the  court  Jurisdiction  of  the 
crime  it  is  attempted  to  charge. 

[1]  As  a  general  rule,  in  prosecutions  un- 
der an  habitual  criminal  statute,  that  is,  one 
imposing  a  greater  punishment  for  the  sec- 
ond or  subsequent  offenses  than  for  the  fir.st, 
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the  fact  that  the  tffease  charged  is  a  second 
or  subsequent  vfolatlon  must  be  directly 
averred  In  the  Indietiuent,  Information,  or 
complaint,  In  order  to  justify  a  conviction  as 
for  a  second  or  subsequent  offensa  See  Paetz 
V.  State,  129  Wis.  174,  107  N.  W.  1090,  9 
Ann.  Cas.  767.  It  will  be  noted  that  the  in- 
formation in  the  case  under  consideration, 
after  the  charging  part,  contains  the  foUovr- 
ing  averment : 

"That  tiie  said  Art  Tucker  linving  heretofore, 
to  wit,  on  tlie  4th  day  of  May,  1911,  been  con- 
victed of  a  violation  of  the  prohibition  law  of 
the  state  of  Oklahoma,  in  cause  No.  514.  in  the 
county  court  of  Grady  county,  state  of  Okla- 
homa, said  county  court  having  jurisdiction  of 
said  ofTcnse.  and  convicted  on  the  14th  day  of 
ppoenihcr,  1911,  for  a  violation  of  the  prohibit 
tion  law  of  the  state  of  Oklahoma,  in  the  su- 
perior court  of  Grady  county,  Oklahoma,  in 
causes  Xos.  109,  97,  96,  said  superior  court 
being  a  court  having  jurisdiction  of  such  an 
offense." 

It  Is  contended  by  counsel  that  this  allega- 
tion, in  a  legal  sense,  is  meaningless;  that  all 
penal  laws  of  the  state  are  In  efifect  prohibition 
laws,  and  in  legal  parlance  it  is  generally 
80  understood.  The  information  dses  not  al- 
lege that  Tucker  had  been  convicted  of  violat- 
ing the  prohibitory  liquor  laws  of  the  state  of 
Oklahoma.  In  our  judgment.  It  should  have 
alleged  that  the  party  charged  had  in  some 
particular  violated  some  provision  of  the  en- 
forcement acts  of  the  prohibitory  liquor  law, 
and  that  he  had  been  convicted  therefor  in 
a  court  having  jurisdiction  of  the  subject- 
matter  and  of  the  person  of  the  accused.  In 
West  Virginia  v.  Davis,  68  W.  Va.  142,  69 
S.  E.  639,  32  L.  R.  A.  (N.  S.)  501,  Ann.  Caa 
1912A,  996,  It  Is  said : 

"The  matter  of  a  former  conviction  is  an  es- 
sential part  of  the  indictment.  It  must  be 
alleped  and  proven  by  the  record,  if  not  ad- 
mitted by  the  defendant's  plea,  in  order_  to 
warrant  a  judgment  for  a  second  conviction. 
The  court  could  not  take  judicial  notice  of  a 
former  conviction,  as  was  apparently  done  in 
this  case,  even  though  such  former  conviction 
may  have  been  had  in  the  same  court,  and  on 
a,  previous  day  of  the  term  at  which  the  pres- 
ent trial  was  had."    See  authorities  cited. 

It  is  essential  to  the  validity  of  an  Infor- 
mation charging  one  with  being  an  habitual 
criminal  under  the  provisions  of  the  statute 
Involved  that  it  contain  an  allegation  that 
the  accused  has  been  convicted  of  violating 
some  provision  of  the  prohibitory  liquor  laws 
of  the  state  prior  to  the  commission  of  the 
olTenses  charged  The  information  In  ques- 
tion, having  failed  to  properly  so  charge.  Is 
therefore  defective.  The  demurrer  should 
have  been  sustained. 

[2]  The  next  proposition  is  based  upon  the 
contention  that  the  act  under  which  this 
prosecution  is  brought  is  in  conflict  with 
section  10,  art.  1,  of  the  Constitution  of  the 
United  States,  and  section  15,  art.  2,  of  the 
Constitution  of  the-  state.  In  this  connection 
it  is  also  argued  that  the  act  is  repugnant  to 
section  7,  art.  2,  of  the  state  Constitution,  un- 
der the  construction  placed  upon  the  latter 
provision  by  the  Supreme  Court  in  Ex  parte 


Cain.  20  OkL  126,  OS  Pac.  974 ;  Id.,  1  OU.  Cr. 
7,  98  Pac.  974.  On  the  first  propositlMi  coun- 
sel dte  and  quote  at  length  from  Oalder  v. 
Bull,  3  Dall,  386,  1  L.  Ed.  648;  also  Kring 
V.  Missouri,  107  U.  S.  221,  2  Sup.  Ct  443,  27 
L.  Ed.  506,  and  Gamsey  v.  State,  4  Okl.  Or. 
547,  112  Pac.  24,  38  L.  B.  A.  (N.  S.)  600. 

Discussing  the  propositioii  of  what  laws 
are  ex  post  facto  within  the  purview  of  the 
provision  of  the  Constitution  of  the  United 
States  herein  Involved,  the  Sutweme  Court 
of  the  United  States  in  Calder  ▼.  Bull,  supra, 
said: 

"First.  Every  law  that  makes  an  action  done 
before  the  passing  of  the  law,  and  which  was 
innocent  when  done,  criminal,  and  punishes 
such  action.  Second.  Every  law  that  aggravates 
a  crime,  or  makes  it  greater  than  it  was,  when 
committed.  Third.  Every  law  that  changes  the 
punishment  and  inflicts  a  greater  punishment, 
thau  the  law  annexed  to  the  crime,  when  com- 
mitted. Fourth.  Every  law  that  alters  the  legal 
rules  of  evidence,  and  receives  less,  or  different, 
testimony  than  the  law  required  at  the  time  of 
the  commission  of  the  offense,  in  order  to  con- 
vict the  offender." 

Scrutinizing  with  great  care  the  act  of  the 
Legislature  in  question,  we  find  that  it  con- 
flicts with  no  principle  announced  in  this 
opinion.  In  fact,  it  is  sustained  and  sup- 
ported by  the  doctrine  laid  down  therein.  In 
Kring  V.  Missouri,  supra,  the  doctrine  In  Cal' 
der  V.  Bull,  supra,  was  reaffirmed,  and,  dis- 
cussing further  the  proposition  involved  in 
the  Kring  Case,  it  is  said : 

"In  the  case  before  us,  the  Constitution  of 
Missouri  so  changes  the  rule  of  evidence  that 
what  was  conclusive  evidence  of  innocence  of 
the  higher  grade  of  murder  when  the  crime  was 
committed,  namely,  a  judicial  conviction  for  a 
lower  grade  of  homicide,  is  not  received  as  evi- 
dence at  all,  or,  if  received,  is  given  no  weight 
in  behalf  of  the  offender.  It  also  changes  the 
punishment;  for,  whereas,  the  law  as  it  stood 
when  the  homicide  was  committed  was  that, 
when  convicted  of  murder  in  the  second  degree, 
he  could  never  be  tried  or  punished  by  death 
for  murder  in  the  first  degree,  the  new  law 
enacts  that  he  may  be  so  punished,  notwith- 
standing the  former  conviction.  But  it  is  not 
to  be  supposed  that  the  opinion  in  that  case 
(Calder  v.  Bull)  undertook  to  define,  by  way 
of  exclusion,  all  the  cases  to  which  the  con- 
stitutional provision  would  be  applicable.  Ac- 
cordingly, in  a  subsequent  case  tned  before  Mr. 
Justice  Washington,  he  said,  in  his  charge  to 
the  jury,  that  'an  ex  post  facto  law  is  one  which, 
in  its  operation,  makes  that  criminal  which  was 
not  so  at  the  time  the  action  was  performed, 
or  which  increases  the  punishment,  or,  in  short, 
which,  in  relation  to  the  offense  or  its  conse- 
quences, alters  the  situation  of  a  party  to  his 
disadvantage.'  U.  S.  v.  Hall,  2  Wash.  C.  C. 
366  [Fed.  Cas.  No.  15.285]." 

The  latter  case  was  carried  to  the  Supreme 
Court  of  the  United  States,  and  the  Judgment 
afllrmed,  in  6  Cranch,  171,  3  U  Ed.  189. 

The  statute  under  consideration  does  not 
conflict  with  the  doctrine  In  the  Kring  Case, 
which,  as  has  been  seen,  reaffirmed  the  doc- 
trine in  Calder  v.  Bull,  and  elaborated  there- 
upon. The  statute  before  us  adds  to  the  Ha- 
bitual Criminal  Act  convictions  for  violating 
provisions  of  the  Enforcement  Acts,  so  that 
the  net  result  of  the  entire  matter  is  that 
those  who  persist  in  violating  the  prohibltoiy 
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liquor  law  after  having  been  once  convicted 
are  deemed  habitual  criminals  and  punished 
accordingly.  The  fact  that  these  offenses, 
when  repeatedly  committed,  are  deemed  suffi- 
cient by  the  Tjegislature  to  constitute  one  an 
habitual  criminal,  in  no  way  infringes  upon 
any  constitutional  guaranty  or  vested  right 
of  any  me.  The  law  questioned  In  this  case 
does  not  Infringe  upon  the  guaranties  contain- 
ed In  section  10,  art.  1.  of  the  Constitution 
of  the  United  States,  nor  any  other  pro- 
visions of  the  same,  nor  does  this  Mw  con- 
flict with  any  doctrine  laid  down  by  the  Su- 
I^eme  Court  of  the  United  States  in  constru- 
ing the  same.  In  Gamsey  v.  State,  4  Okl. 
Or.  647,  112  Pac.  24,  38  V.  B.  A.  (N.  S.)  flOO, 
relied  upon  by  counsel.  It  Is  said: 

"The  constitatioDal  guaranty  is  a  substan- 
tial richt  given  by  the  law  in  force  at  the  time 
the  crune  charged  is  alleijed  to  have  been  com- 
mitted, and  any  law  which  operiites  as  a  de- 
nial of  this  right  alters  the  situation  of  the  ac- 
cused to  his  disadvanta^a,  and  is  therefore  ex 
poet  facto  as  to  such  crime.  Adopting  the  lan- 
guage of  Judge  Denio,  in  Hartung  v.  People,  22 
N.  y.  95:  "No 'one  can  be  criminally  pnnished 
in  this  country,  except  according  to  law  i>re- 
scribed  for  his  government  by  the  sovereign 
authority  before  the  imputed  offense  was  com- 
mitted, and  which  existed  ns  a  law  at  the  time.' 
A  formal  accusation  is  essential  to  every  trial 
for  crime.  And,  where  the  law  requires  a  par- 
ticular form  of  accusation,  that  form  of  accusa- 
tion is  essential.  Without  it  the  court  acquires 
no  jurisdiction  to  proceed.  In  the  ianguase  of 
the  Supreme  Court  of  Massachusetts:  'Though 
it  is  desirable  that  all  offenders  against  our 
penal  laws  should  be  punished,  yet  it  is  better 
that  one  should  occasionally  escape  than  that 
the  fundamental  principles  of  the  criminal  law 
should  be  violated.'  Com.  v.  McDonougb,  13 
Allen,  581." 

Tliere  la  nothing  In  the  Gamsey  opinion 
which  8Ui)port8  the  contention  of  counsel  that 
the  act  under  consideration  violates  the  pro- 
Tlsions  of  the  Constitution  of  Oklahoma,  su- 
pra. It  does  not  undertake  to  change  the 
atatns  of  the  accused  after  the  commission  of 
the  offense  which  tenders  him  an  habitual 
criminal,  to  wit,  the  second  sale  of  intoxi- 
cating liquor.  There  is  no  reasonable  cour 
stnictlon  which  can  be  placed  upon  the  same 
that  would  render  It  so.  One  who  has  been 
convicted  of  violating  the  law  prior  to  the 
passage  of  the  act  Is  not  tried  for  the  prior 
offense,  but  is  tried  under  the  provision  of 
the  new  law  for  being  an  habitual  criminal, 
which  the  act  declares  la  any  person  who 
has  theretofore  been  convicted  and  punished 
for  the  same  crime.  Laws  of  this  diarae- 
ter  are  not  of  recent  origin,  nor  are  they 
unknown  to  the  Jurisprudence  of  this  country. 
Statutes  ot  similar  import  have  been,  uni- 
formly upheld  by  the  courts  wherever  enact- 
ed. As  said  by  the  Supreme  Court  of  the 
United  States  In  Moore  v.  State  of  Missouri, 
159  U.  S.  673,  16  Sup.  Ct  1T9,  40  L.  EU.  301: 

"Similar  provisions  have  beon  contained  in 
state  statutes  for  many  years,  and  tliey  have 
been  uniformly  sustained  by  the  courts.' 

In  some  states  the  fact  that  one  has  violat- 
ed the  criminal  law  In  another  jurisdiction 
and  bag  been  punished  therefor  caa  be  and 


is  made  the  foundation  for  prosecuting  sudi 
violator  as  an  habitual  criminal  in  another 
jurisdiction,  as  was  the  case  In  McDonald 
V.  Commonwealth  of  Massachusetts,  180  U. 
S.  Sll,  21  Sup.  Ct  389,  46  L.  Ed.  642.  In  the 
latter  case  the  court  said: 

"It  is  within  the  discretion  of  the  Legisla- 
ture of  the  state  to  treat  former  imprisonment 
in  another  state,  as  having  the  like  effect  as 
imprisonment  in  Massachusetts,  to  show  that 
the  man  is  an  habitual  criminal.  The  alleija- 
tiou  of  previous  convictions  is  not  a  distinct 
charge  of  crimes,  but  is  necessary  to  bring  the 
case  within  the  statute,  and  goes  to  the  pun- 
ishment only." 

It  is  argued  that  the  statute  In  question  is 
in  conflict  with  section  7,  art.  2,  of  the  Consti- 
tuticm,  under  the  oonetructiou  placed  upon 
the  same  in  E<z  parte  Cain,  supra.  In  the 
Cain  Case  the  Supreme  Court  was  consider- 
ing the  constitutional  provision  in  the  ab- 
sence of  the  aid  of  any  statute.  That  opinion 
was  not  intended  to,  and  does  not,  place  any 
restriction  upon  the  Legislature  In  connection 
with  the  punishment  of  persons  charged  with 
violating  the  prohibitory  liquor  laws,  except 
that  the  punishment  must  Include  both  fine 
and  confinement  in  the  minimum  amount  nam- 
ed in  the  constitutional  provision.  Besides,  the 
proposition  here  under  coDsideratlon  is  not 
required  to  stand  upon  the  foundation  that 
the  person  charged  committed  misdemeanor 
by  making  a  single  sale  of  intoxicating  liq- 
uor. Be  is  charged  with  a  felony  on  account 
of  bis  being  an  habitual  criminal  by  reason 
of  the  fact  that  he  has  continually  com- 
mitted misdemeanors  by  having  violated  the 
provlsl(Mis  of  the  prohibitory  liquor  law  more 
than  once  and  having  beeu  convicted  of  such 
charge  at  least  once  prior  to  the  filing  of  the 
information  charging  with  violation  of  the 
law  under  consideration.  The  crime  is 
established  under  the  statute  when  the  proof 
shows,  first,  a  sale  (or  other  violation  of  the 
Uquor  law);  and,  second,  that  the  offender 
bad  prior  to  the  act  compiaiued  of  been  con- 
victed for  a  violation  of  the  same  law. 

Counsel  argue  that  la  the  case  of  Nowa- 
kowski  V.  State,  6  Okl.  Cr.  123,  116  Pac.  .351. 
a  doctrine  is  laid  down  which  vitiates  the 
statute  under  consideration,  for  the  reason 
that  the  punishment  named  is  a  fine  of  not 
less  than  $50  and  30  days  in  the  couuty  jail 
nor  more  than  $1,000  and  5  years  in  the 
penitentiary,  and  argue  that  under  this  stat- 
ute the  offender  should  be  confined  1  hour, 
1  day,  1  week,  etc.,  in  the  state  peniten- 
tiary as  complete  punishment,  and  that  there- 
fore the  confinement  of  30  days  in  prison 
provided  for  by  the  Constitution  should  be 
evaded.  This  court  is  of  opinion  that  the 
punishment  of  all  offenders  wherein  the  con- 
finement is  less  than  one  year  should  be  in 
the  county  jail,  and  where  the  confinement  is 
more  than  one  year  it  should  be  In  the  state 
I)enitentiary,  and  that  no  court  is  authoriz- 
ed to  impose  a  confinement  of  less  than  thirty 
days  in  the  county  jail  in  any  event,  and  not 
less  than  one  year  in  the  penitentiary  in  case 
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a  penitentiary  sentence  Is  Imposed,  In  so  far 
as  imprisonment  is  concerned,  and  that  tbe 
act  of  the  Legislature  In  question  did  not 
intend  otherwise. 

[3]  It  is  argued,  also,  that  tbe  statute  In 
question  is  unconstitutional  for  the  reason 
that  a  person  could  be  punished  as  an  ha- 
bitual criminal,  although  he  had  been  pordon- 
ed  of  the  prior  offense  by  the  Governor.  This 
contention  is  also  without  foundation.  One 
who  has  been  convicted  of  crime  in  this 
state,  and  has  received  a  full  and  complete 
pardon  by  tbe  Governor  thereof,  could  not  be 
prosecuted  as  an  habitual  criminal  for  an- 
other vloIaUon  of  the  law.  As  was  said  by 
this  court  In  Re  Crump,  10  Okl.  Cr.  133,  135 
Pac.  428.  45  U  R.  A.  (N.  S.)  1036: 

"A  pardon  is  an  act  of  grace  and  mercy,  be- 
stowed by  the  state  through  its  chief  execu- 
tive upon  offenders  against  its  laws  after  con- 
viction, and  a  full,  unconditional  pardon  reaches 
both  the  punislimont  prescribed  for  the  offense 
and  the  Ruilt  of  the  Offender;  it  obliterates  in 
legal  i-nntemplation  the  offense  itself,  and  hence 
its  effect  is  to  make  the  offender  a  new  man." 

And  again: 

"The  doctrine  of  the  authorities  is  that  in 
contempliitioD  of  law.  It  so  far  blots  out  the 
offense  that  afterwards  it  cannot  be  imputed  to 
him  (tbe  convict)  to  prevent  the  assertion  of 
his  legul  rights.  It  gives  him  a  new  credit  and 
-capacity,  and  rehabilitates  him  to  that  extent 
in  bis  former  position,  and  hence  its  effect  is 
to  make  the  offender  a  new  man." 

The  statute  in  question  is  not  intended  to 
and  does  not  apply  In  a  case  wherein  a  full 
and  complete  pardon  has  been  granted.  This, 
of  course,  does  not  arise  in  the  instant  case, 
but  would  be  a  matter  of  defense.  When  In 
tbe  course  of  a  trial  this  issue  is  raised,  and 
It  becomes  conclusively  established  that  the 
accused  has  been  pardoned  of  all  prior  offens- 
es against  the  penal  law  Involved  in  the 
charge,  he  would  be  entitled  to  a  discharge 
by  the  trial  court.  No  right  of  this  class 
of  <^ender8  is  taken  away  or  interfered 
with.  The  law  complained  of  is  a  valid,  ex- 
isting penal  provision,  and  not  In  conflict 
with  any  original  act  or  constitutional  guar- 
anty. 

[4,  6]  Tbe  next  proposition  is  based  upon 
a  complaint  against  the  Judgment  imposed. 
Tlie  judgment  of  the  court  imposes  only  imr 
prisonment  in  the  state  penitentiary  for  a 
term  of  five  years  as  a  punishment.  Tbe  sec- 
tion of  the  statute  fixing  the  punishment  for 
the  crime  charged  (Laws  1913,  a  26,  i  2)  is 
as  follows: 

"For  the  second  ♦  •  •  conviction  for  the 
violation  of  any  of  the  provisions  of  this  act, 
the  penalty  shall  be  a  fine'  of  not  less  than  fifty 
dollars,  nor  more  than  two  thousand  dollars, 
and  by  imprisonment  of  not  less  than  thirty 
4ays  in  the  county  jail,  nor  more  than  five  years 
in  the  state  penitentiary.    •    •    * " 

The  verdict  of  tbe  jury  is  as  foUoiws: 
"We,  tbe  jury,  drawn,  impaneled,  and  sworn 
in  the  above-entitled  cause,  do  upon  our  oaths 
find  the  defendant,  Art  Tucker,  guilty  as  charg- 
ed in  the  information  herein,  and  fix  his  punish- 
ment at  imprisonment  in  the  state  prison  for 
a  term  of  five  years." 


The  Judgment  of  tbe  coort  conforms  to 
this  verdict  In  tbe  motion  for  a  new  trial 
one  of  the  grounds  set  up  Is  as  follows: 

"That  the  court  erred  in  receiving  the  verdict 
of  the  jury,  said  verdict  being  absolutely  void, 
for  tbe  reason  that  the  jury  failed  to  assess 
a  fine  as  a  part  of  the  penalty  in  said  cause." 

In  the  case  under  consideration  the  statute 
plainly  fixes  as  a  part  of  the  punishment 
a  fine.  The  conrt  should  have  refused  to 
receive  the  verdict  of  tbe  Jury  until  the  Jury 
had  returned  to  tbe  Jury  room  and  fixed  a 
fine  as  &  part  of  tbe  punishment 

It  is  contended  that  tbe  district  courts  at 
this  state  bave  no  jurisdiction  to  try  offend- 
ers against  the  provisions  of  tbe  statute  pro- 
viding for  second  or  subsequent  convictions 
of  tbe  prohibitory  liquor  laws,  because  It 
was  held  in  Ex  parte  Cain,  supra,  that  tbe 
constitutional  provision  providing  for  state- 
wide prohibition  fixed  a  penally  which  made 
the  offense  a  misdemeanor.  It  is  tbe  opln^ 
ion  of  tbia  oourt  that  the  provision  of  tbe 
Constitution  providing  a  minimum  punish- 
ment for  violations  of  the  prohibitory  liquor 
laws  was  not  Intended  as  a  limitation  upon 
the  power  of  the  Legislature  to  provide  a 
maximum  punishment  which  might  take 
these  offenses  out  of  tbe  category  of  misde- 
meanors and  into  that  of  felonies,  and  where 
the  Legislature  has  provided  a  maximum 
punishment  for  an  offense  which  is  or  may 
be  imprisonment  In  the  penitentiary  under 
our  statutes,  such  an  offense  is  a  felony,  and 
the  district  courts  have  Jurisdiction  to  try 
the  same.  This  is  true,  although  tbe  accused 
may  be  convicted  of  tbe  Included  misdemean- 
or. Suitor  v.  State,  6  Okl.  Cr.  305,  U8  Pac. 
412. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded,  with  directions  to  grant  a  nenr 
trlaL 

O*  Okl.  Cr.  n) 
STATE  V.  WIITOELL.    (No.  A-2752.) 

(Criminal  Conrt  of  Appeals  of  Oklahoma.    Sept, 
29,  1917.) 

(Syttdbut  Iv  the  Ctmrt.) 

1.  iNDICniENT    ARn    iNFOBlIATIOIf   ^=»114   — 
SUFTICIENCT  Of  INFOBMATTON. 

For  information  held  sufficient  to  charge  an 
offense  for  second  violation  of  prohibitory  liq- 
uor laws,  see  body  of  opinion. 

2.  CannNAi,  Law  9=393— Second  Offense— 

JUKISDICnON   OF  DiSTBICT  COTTRT. 

Following  Tucker  v.  State,  167  Pac.  637 
(cause  No.  A-2292,  opinion  filed  September  22, 
1917,  not  yet  officially  reported),  held,  district 
courts  have  jurisdiction  to  try  offenders  charged 
with  the  violation  of  the  habitual  criminal  stat- 
ute. 

Appeal  from  District  Court,  Oralg  County: 
Geo.  C.  Crump,  Special  Judge. 

Maude  Windell,  alias  Maude  Couch,  was 
prosecuted  on  an  information  for  a  second 
violation  of  tbe  liquor  law,  and  from  a  Judg- 
ment of  tbe  district  court,  sustaining  a  de- 
murrer to  tbe  information,  the  state  appeals. 
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Reversed  and  remanded,  with  Instructions  to 
OTerrule  the  demurrer. 

WlUard  H.  Voyles,  Co.  Atty.,  of  Vlnlta, 
8.  P.  Freellug,  Atty.  Gen.,  and  B.  3£cMUlan, 
Asst  Atty.  Oen.,  for  the  state. 

MATSON,  J.  This  Is  an  appeal  by  the  state 
from  a  judgment  of  the  district  court  of  Craig 
county,  sustaining  a  demurrer  of  the  defend- 
ant to  the  Information.  The  charging  part 
of  the  Information  Is  as  follows: 

"That  the  said  Maude  Windell,  under  the 
name  of  Maude  Couch,  was  informed  against  by 
information  in  the  county  court  of  Craig  coun- 
ty, Oklahoma,  duly  filed  on  the  7th  day  of  De- 
cember, 1914,  by  Williard  H.  Vo;fle8,  county  at- 
torney for  the  county  of  Craig,  in  the  state  of 
Oklahoma,  for  the  crime  of  selling,  bartering, 
giving  away  and  otherwise  furnishing  to  Walter 
Woodal  spirituous  and  intoxicating  liquor  to 
wit,  one  quart  of  whisky,  and  that  on  the  16th 
day  of  April,  1915,  following,  the  said  Maude 
Windell,  under  the  name  of  Maude  Couch,  per- 
sonally appeared  in  open  court  in  said  county 
court,  and  upon  her  plea  of  not  guilty  to  said 
information  was  duly  tried  and  convicted  by  a 
jury  regularly  impaneled  and  sworn  to  try  said 
cause,  and  that  in  pursuance  to  said  verdict  of 
the  jury  the  said  Maude  Windell,  under  the 
name  of  Maude  Couch,  was  by  the  county  court 
aforesaid  on  the  21st  day  of  April,  1915,  seo- 
tenced  to  serve  a  term  of  thirty  (30)  days  in 
the  county  jail  of  Craig  county,  Oklahoma,  and 
to  pay  a  fine  of  seventy-five  ($75.00)  dollars  and 
costs,  and  that  the  said  Maude  Windell,  under 
the  name  of  Maude  Couch,  was  duly  committed 
to  the  county  jail  of  said  county  and  served  said 
sentence,  imprisonment,  and  fine,  and  that  there- 
after, to  wit,  on  March  27,  1916.  the  said  Maude 
Windell,  alias  Maude  Conch,  did  in  Craii^  coun- 
ty, Oklahoma,  commit  the  crime  of  violatmg  the 
prohibition  of  said  state  again  and  for  the  sec- 
ond time  in  manner  and  form  as  follows,  to  wit: 
That  the  said  Maude  Windell,  alias  Maude 
Couch,  having  been  duly  convicted  as  aforesaid, 
did  then  and  there  on  the  said  27th  day  of 
March,  1916,  knowingly,  willfully,  unlawfully, 
and  felonioudy  have  in  her  possession  certain  in- 
toxicating liquors,  to  wit,  twenty-eight  (28) 
quarts  of  whisky  and  eleven  (11)  quarts  of  beer, 
for  the  purpose  and  with  the  intent  to  unlaw- 
fully and  feloniously  barter,  sell,  give  away,  and 
otherwise  furnish  the  same  to  persons  to  the  af- 
fiant unknown,  in  violation  of  the  prohibition 
laws  of  the  state  of  Oklahoma." 

The  grounds  stated  In  the  demnrrer  are  as 
follow;s: 

(1)  "That  said  information  does  not  state  facts 
sufficient  to  constitute  a  public  offense." 

(2)  "That  the  court  has  no  jurisdiction  over 
the  offense  charged  in  the  information." 

[1]  No  appearance  is  made  for  the  defend- 
ant. We  are  therefore  at  a  loss  to  know  the 
reasons,  given  by  the  trial  court  In  sustaining 
the  demurrer  to  this  information.  We  have 
carefully  examined  the  same,  and  it  is  the 
opinion  of  this  court  that  It  sufficiently  al- 
leges and  sets  out  in  proser  form  all  the  ma- 
terial facts  necessary  to  allege  and  prove  to 
sustain  a  second  conviction  of  violating  the 
prohibitory  liquor  laws  of  the  state.  It  Is 
not  necessary  that  the  entife  record  of  the 
former  trial  and  conviction  be  set  out  In  the 
Information;  It  Is  only  necessary  that  the 
facts  required  shall  be  alleged  with  sufBclent 


cleameae!  to  ^able  the  court  to  determine 
whether  or  not  the  statute  applies.  12  Cyc. 
pp.  950,  961. 

[2]  We  presumei  however,  that  the  demnr- 
rer to  this  Information  was  sustained  by  the 
trial  court  upon  the  ground  that  the  district 
court  had  no  Jurisdiction  to  try  this  offense. 
This  court  has  already  passed  upon  the  ques- 
tion of  the  Jurisdiction  of  district  courts  In 
cases  of  this  kind  In  the  recent  decision  In 
the  case  of  Art  Tucker  v.  State,  167  Pac.  637 
(not  yet  officially  reported,  opinion  rendered 
August  8,  1917),  in  which  It  is  held  that 
district  courts  liave  original  Jurisdiction  of 
such  cases. 

We  conclude,  therefore^  that  it  was  error 
for  the  district  court  to  sustain  the  demurrer 
to  the  foregoing  information  on  either  ground  * 
stated  therein,  and  the  Judgment  of  said 
court  sustaining  the  demurrer  Is  set  aside, 
and  the  cause  Is  remanded  to  the  district 
court  of  Craig  county,  with  Instructions  to 
overrule  said  demurrer,  and  for  further  pro- 
ceedings In  accordance  with  law. 

DOYLE,  P.  J,  and  ARMSTRONG,  J.,  concur, 

""^^  (14  OW.  Cr.  98) 

COOK  T.  STATE.    (No.  A-2802.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct 

3,  1917.) 
Cbiuinai,  Law  «s>1182  — Apfbai.— Avtibu- 

ANCB. 

Where  an  appeal  taken  for  delay  was  aban- 
doned by  plaintiff  in  error,  and  an  examination 
of  the  record  showed  no  error  which  would  au- 
thorize a  reversal,  a  conviction  will  be  affirmed 
on  motion  of  the  Attorney  General. 

Appeal  from  District  Court,  Garfield  Coun- 
ty ;  James  B.  Collison,  Judge. 

Walter  Cook  was  convicted  of  keeping  and 
maintaining  a  place  in  the  city  of  Enid  for 
the  purpose  of  selling,  bartering,  giving  away, 
etc.,  beer  and  whisky  contrary  to  law,  and  he 
appeals.    Affirmed. 

H..  J.  Sturgis,  Geo.  W.  Buckner,  and  W.  O. 
Cromwell,  all  of  Enid,  for  plaintiff  in  error. 
W.  W.  Sutton,  Co.  Atty.,  and  H.  Blasdel, 
Asst  Co.  Atty.,  both  <jf  Enid,  S.  P.  Freellng, 
Atty.  Gen.,  and  B.  McMillan,  Asst  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  Walt  Cook  was  Informed 
against  In  the  district  court  of  Garfield  coun- 
ty for  the  crime  of  keeping  and  maintaining 
a  place  In  the  dty  of  Einld,  on  or  about  the 
23d  day  of  March,  1915,  for  the  purpose  of 
selling,  bartering,  giving  away,  eta,  beer  and 
whisky  contrary  to  law.  He  was  convicted, 
and  his  punishment  fixed  at  imprisonment  for 
30  days  In  the  country  jail  and  a  fine  of  $50. 
From  this  judgment  of  conviction  he  has  ap- 
pealed to  this  court 

No  brief  has  been  filed,  nor  oral  argument 
made,  in  behalf  Of  this  defendant  at  the,  time 
said  cause  was  submitted.    The  cause  waa 
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submitted  on  a  motion  of  the  Attorney  Gen- 
eral tJiat  tbe  same  be  afilruied  for  want  of 
prosecution.  It  is  apparent  that  this  appeal 
was  evidently  taken  for  the  purpose  of  delay, 
and  tbat  the  prosecution  of  the  same  has 
been  abandoned  by  the  plaintiff  In  error.  An 
examination  of  the  record  shows  that  there 
are  no  errors  which  would  authorize  a  re- 
versal of  the  judgment,  and  the  motion  of 
the  Attorney  General  to  affirm  is  sustained, 
and  the  judgment  of  the  district  court  of  Gar- 
field county  is  affirmed. 
Mandate  forthwith. 

(34  CbI.  App.  646)         *"=- 

PEOPLB  T.  NOLAN.    (Or.  89a) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Sept.  5,  1917.) 

1.  Cbiminai.  Law  <©=»130— Changb  of  Vbnui: 
— Oral  Motion— Statute. 

Under  Pen.  Code,  i  1034,  requiring  that  ap- 

SUcatlcn   for  change  of   venue  be  in  writing, 
efendant's  oral  motion   for  su(^  diange  was 
properly  denied. 

2.  Criminal  Law  ®=>134(2)  —  Crangb  of 
Vknue  —  Affidavit  Sttppobtino  Motion  — 
irscfficienct. 

Defendant's  affidavit,  supporting  his  motion 
for  change  of  venne,  merely  stating  that  he  firm- 
ly believed,  and  in  fact  knew,  that  it  was  im- 
possible for  bim  to  secure  a  fair  and  impartial 
trial  at  tbe  bands  of  a  jury  drawn  from  the 
particular  community,  was  insufficient,  since 
affidavits  for  such  a  motion  must  state  the  facts 
and  circumstances  from  which  the  conclusion 
is  deduced  tbat  a  fair  and  impartial  trial  can- 
not be  had. 

3.  Cbiminai.  Law  «s3666(9)— TbiaIt-Reuabk 
of  Coubt  to  CorNSEL. 

In  a  prosecution  for  keeping  in  no-license 
territory  a  place  where  alcoholic  liquor  was 
sold,  etc.,  where  a  witness  testified  on  cross- 
examination  that  a  peddler  had  warned  defend- 
ant that  the  sheriff  was  in  town,  and  tlie  wit- 
ness was  asked  whether  he  knew  what  the  ped- 
dler meant  when  he  said  to  defendant:  "Look 
out;  the  sheriff  is  in  town"— and  counsel  for 
tbe  people  objected  to  the  testimony  as  incom- 
petent, irrelevant,  and  immnteriol,  the  thing 
speaking  for  itself,  and  the  court  remarked  that 
he  thought  it  spoke  for  itself,  and  carried  its 
own  meaning  with  it  pretty  conclusively,  such 
remark  of  the  court,  addressed  to  the  attorneys, 
and  not  to  the  jury,  was  not  improper  as  in- 
fluencing the  jury's  verdict,  particularly  where 
any  possible  prejudice  must  have  been  dispelled 
by  the  peddler  and  defAidaut  himself,  who  both 
testified  that  the  warning  was  made  in  a  jocu- 
lar manner  and  as  a  joke. 

4.  Cbiminal  Law  «=372(2)  —  Violation  of 
LiQVOB  Law— Evidence  of  Priob  Sales. 

In  a  prosecution  under  an  indictment  charg- 
ing that  defendant  willfully  and  unlawfully  kept 
and  conducted  a  place  where  alcoholic  liquor 
was  sold,  served,  and  distributed  on  April  ISth, 
evidence  of  sales  of  liquor  made  April  15th,  IGth. 
and  17th  was  competent ;  such  evidence  of  prior 
sales  not  being  too  remote. 

5.  Intoxicating  Liquoks  «=>236(9)— Illegal 
Salb— Sufficiency  of  Evidence. 

In  such  prosecution  evidence  held  sufficient 
to  support  verdict  of  guilty. 

6.  Stipulations  €=14(4)— As  to  Citt  Being 
No-License  Territory— Constructio.n. 

In  a  prosecation  under  indictment  charging 
tbat  defendant  willfully  and  uulawfuUy  kept 
and  conducted  a  place  where  alcoholic  liquor 
was  sold,  etc.,  on  April  18tb,  where,  at  tbe  close 


of  the  case,  counsel  for  the  people  asked  defend 
anfs  counsel,  receiving  an  affirmative  answer, 
whether  he  would  stipulate  the  required  proof 
OS  to  the  territory  and  the  lifjuor,  and  stated 
it  was  stipulated  that  Mendocino  City  was  in 
tbe  Fourth  supervisor  district  of  Mendocino 
county,  that  the  Fourth  supervisor  district  w«« 
no-license  territory,  tbat  Mendocino  was  net  tn 
incorporated  town,  and  that  the  liquor  intro- 
duced in  evidence  was  alcoholic  liquor  as  defined 
by  the  Wylie  Local  Option  Law,  tbe  stipulation 
referred  to  the  date  charged  in  the  indictment, 
and  was  offered  in  support  of  tbe  allegation  that 
Mendocino  City  was  "then  and  there"  (AprQ 
IStb)  no-license  territory,  and  proof  that  Men- 
docino City  was  no-license  territory  on  tbe  dst* 
charged  was  unnecessary. 

Appeal  from  Superior  Court,  Mendocino 
County;   J.  Q.  White,  Judge. 

M.  D.  Nolan  was  convicted  of  keeping  and 
conducting  In  no-ilcense  territory  a  place 
where  alcoholic  liquor  was  sold  and  dis- 
tributed, etc.,  and  from  the  judgment  and 
an  order  denying  his  motion  for  new  trial 
be  appeals.    Judgment  and  order  affirmed. 

See,  also,  165  Pac.  716. 

J.  O.  Hurley  and  Ulbom  I.  Gibson,  both 
of  Ukiah,  for  awellant  U.  S.  Webb,  Atty. 
Gen.,  and  J.  Charles  Jones,  Dep.  Atty.  Oen^ 
for  the  People. 


BUBNETT,  J.  it  being  suspected  that  de- 
fendant, Nolan,  was  "bllnd-pigging,"  one 
Baroni  was  employed  by  the  sberlff  of  Heo- 
docino  county  to  purchase  liquor  frwn  de- 
fendant, and  succeeded  in  doing  so.  Defend- 
ant was  thereupon  charged,  by  indictment 
of  the  grand  jury  of  the  county  of  Mendocino, 
with  the  offense  of  keeping  and  conducting, 
in  no-Ilcense  territory,  a  place  where  alco- 
holic liquor  was  sold  and  distributed,  and 
keeping  and  conducting.  In  no-license  terri- 
tory, a  place  where  alcoholic  liquors  were 
kept  for  tbe  purpose  of  sale  and  distribu- 
tion. He  was  thereupon  duly  tried  and  con- 
victed of  the  offense  charged  in  the  indict- 
ment. Defendant  moved  for  a  new  trial 
which  motion  was  denied,  and  he  was  there- 
upon sentenced  to  pay  a  fine  of  $500,  and  to 
six  months'  imprisonment  In  the  county  jail. 
Defendant  prosecutes  this  appeal  from  the 
order  and  the  judgment. 

The  several  points  urged  by  appellant  for 
reversal  are  as  follows:  (1)  That  the  court 
erred  in  refusing  to  grant  defendant's  mo- 
tion for  a  change  of  venue;  (2)  that  th* 
court  committed  prejtidlclal  error,  in  that  It 
made  certain  statements  which  Improperly 
affected  the  verdict  of  the  jury ;  (3)  that  It 
was  error  to  admit  evidence  of  sales  ol 
liquor  on  dates  immediately  prior  to  that 
charged  in  the  Indictment:  and  (4)  that  the 
verdict  was  not  supported  by  the  evidence. 

[1]  As  to  the  point  that  the  court  erred  In 
refusing  to  grant  defendant's  motion  for  » 
change  of  venue  made  on  the  ground  that  a 
fair  and  impartial  trial  could  not  be  had  in  the 
county,  it  need  only  be  said  that  defendant 
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failed  to  properly  raise  that  point  Section 
1034  of  the  Penal  Code  requires  tbat  the  ai^ 
plication  for  change  of  venue  be  In  writing. 
See,  also,  People  t.  McGarvey,  66  Cal.  327. 
The  motion  of  the  defendant  here  was  made 
orally. 

[2]  In  addition,  the  affldarlt  of  defendant 
in  support  of  his  motion  Is  Insufficient  It 
merely  states: 

"That  said  affiant  firmly  believes  and  in  fact 
knows  that  it  is  impossible  for  him  to  secure  a 
fair  and  impartial  trial  at  the  bands  of  a  jury 
drawn  from  this  particular  community." 

But  It  la  settled  that: 

"Affidavits  for  such  a  motion  must  state  the 
facts  and  circumstances  from  which  the  conclu- 
sion is  deduced  that  a  fair  and  impartial  trial 
cannot  be  had.  The  conclusion  is  to  be  drawn 
by  the  court  and  not  by  the  defendant  and  bis 
witnoKses,  am]  the  court  must  be  satisfied  from 
the  focts  and  circumstances  positively  sworn  to 
in  the  affidavits,  and  not  from  the  general  con- 
clusions to  which  the  defendant  may  swear,  or 
which  his  witnesses  may  depose  that  they  firmly 
believe  to  be  true."  People  v.  McCauley,  1  CaL 
879. 

[3]  Upon  witness  Baronl  testifying  on 
cross-examination  that  a  peddler  had  warned 
defendant  that  the  sheriff  was  In  town,  the 
following  took  place: 

"Q.  Do  you  know  what  the  object  was?  Do 
you  know  what  the  peddler  meant  when  he  said 
to  Nolan.  'Look  ont;    the  sheriff  is  in  town'? 

"Mr.  MeCowen:  Object  to  that  as  incomi>e- 
tent,  irrelevant,  and  immaterial,  and  the  thing 
speaks  for  itself. 

"Court:  Well,  I  think  it  speaks  for  itself. 
I  think  it  carries  its  own  meaning  with  it  pretty 
concluBvely." 

It  is  claimed  that  the  utterance  of  the 
oout  improperly  indoenced  the  verdict  of 
tt^e  jury.  While  we  cannot  too  forcefully 
urge  trial  courts  to  exercise  great  care  in 
making  such  statements  in  the  Jury's  pres- 
ence, we  are  not  satisfied  that  defendant  was 
prejudiced  here.  It  is  apparent  tbat  the 
cotirt  was  addressing  its  remarks  to  the 
attorneys  and  not  to  the  Jury.  And  any  pos- 
sible prejudice  that  might  have  resulted  must 
have  been  dispelled  by  the  peddler  and  de- 
fendant bimself,  who  both  testified  tbat  the 
words  of  warning  were  made  merely  in  a 
Jocular  manner  and  as  a  Joke  on  Nolan.  We 
cannot  say  that  there  Is  anything  in  the 
words  which  would  Impress  the  Jury  that  the 
court  was  of  the  opinion  tbat  they  ought  to 
convict  upon  the  evidence. 

[4]  The  objections  that  the  court  erred  in 
admitting  evidence  of  sales  of  liquor  made 
April  15th,  16th  and  17th,  and  that  the  evl- 
dence  was  Insufficient  to  support  the  verdict, 
may  be  briefly  disposed  of.  The  indictment 
charges  tliat  Uie  defendant  did  "willfully  and 
uidnwfuUy  ke^  and  conduct"  a  place  where 
alcoholic  liquor  was  sold,  served,  and  dis- 
tributed on  April  18,  1916.  As  bearing  upon 
tbls  Issue  the  evidence  of  prior  sales,  not  too 
remote,  was  competent.  People  v.  CavalUuI, 
29  Cal.  App.  526, 156  Pac.  73. 


[t]  And  there  la  sufficient  evidence  In  the 
record  to  supiMrt  the  verdict.  Witness 
Baronl  testified  positively  to  having  pur- 
chased beer  from  the  defendant  on  several 
different  occasions.  The  foregoing  shows  the 
inconse<iuence  of  appellant's  contention  that 
crtaln  gifts  of  liquor  were  made  to  guests, 
and,  therefore,  not  to  be  considered  as  evi- 
dence of  guilt  As  before  stated,  there  was 
a  sufficient  showing  of  sales  to  make  out  th& 
case  charged  In  the  Indictment  The  circum- 
stance -as  to  said  donations  might  therefore 
be  eliminated  from  consideration.  However, 
as  to  this  there  was  room  for  a  rhUonal  con- 
clusion that  the  parties  were  not  guests,  and 
hence  within  the  Inhibition  of  the  Wylle  law, 
and  If  the  verdict  was  In  any  manner  based 
upon  such  theory  it  finds  support  in  the 
record.  Nor  is  there  any  weight  in  the  con- 
tention that  It  was  not  proved  that  Mendo- 
cino City  was  In  no-license  territory  on  April 
18,  1916,  the  date  of  the  offense  charged.  At 
the  close  of  the  case  the  following  proceed- 
ings took  place: 

"Mr.  McCowen:  Will  you  stipulate  the  requir- 
ed proof  as  to  the  territory  and  as  to  the  liquor? 

"sir.  Hurley:    We  will  stipulate  that. 

"Mr.  McCowen:  It  is  stipulated  that  Mendo- 
cino City  is  in  the  Fourth  supervisor  district  of 
Meudocino  county,  that  the  Fourth  supervisor 
district  is  no-license  territory,  and  that  Jfendo- 
cino  is  not  an  incorporated  town,  ond  it  is  also 
stipulated  that  the  liquor  Introduced  in  evi- 
dence here  is  alcoholic  liquor  as  defined  by  the 
Wylie  Local  Option  Law." 

[I]  There  can  be  no  doubt  that  the  above 
referred  to  the  date  charged  In  the  Indict- 
ment, and  was  offered  In  support  of  the  al- 
legation in  the  Indictment  that  Mendocino 
City  was  "then  and  there"  (April  18.  1916) 
no-license  territory.  It  cannot  reasonably  be 
supposed  ibat  the  prosecuting  attorney  would 
offer  proof  as  to  no-license  territory  as  of 
the  date  of  the  trial  in  support  of  an  allega- 
tion referring  to  a  date  six  months  previous. 
People  V.  Nolan,  165  Pac.  715. 

The  Judgment  and  order  are  affirmed. 

We  concur:    CHIPMAN,  P.  J.;   HART,  J. 


(41  Nev.  1S3) 
WASHOB  COUNTY  BANK  v.  CAMPBELf. 
etal.    (No.  2020.) 

(Supreme  Court  of  Nevada.    Nov.  3,  1917.) 

1.   IiANDLOBD    AND    TENANT    «S»57(1)— NOTIOB 

—  Assignment  or  Rents  —  Intibest  in 
Realty  —  Effect  ~  "Estate  ob  Intebest  iir 
Land." 
The  lessor's  assignment  of  "all  rents  due 
and  to  become  due  under" 'a  certain  lease  was 
not  an   assignment   in   itself   of  the  lease,   and 
did  not  create  an  estate  or  interest  in  the  landf 
within  Rev.  Laws  1912,  iS  1038,  1039,  1069 
stating  the  requisites  of  an  instrument  affect/ 
ing  the  estates  or  interests  in  lands  and  of  re- 
cordation in  order  to  constitute  notice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
est.] 
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2.  Landlobd  akd  Tcnant  «=s»57(1)— Intee- 
KST  IN  Lands— AssiGNMKNT  or  Rkntb— No- 
tice. 
Such  an  aasignment  does  not,  when  recorded, 
constitute  notice  to  the  lessees  of  the  assign- 
ment. 

8.  Absionments  ^=357— NEC.388ITT  or  Notice. 
Until  the  debtor  receives  notice  of  an  as- 
signment,  or  until  he  has  knowledge  of  such 
facts  concerning  the  same  as  are  sufficient  to 
put  him  on  inquiry,  he  may  deal  with  the  as- 
signor as  though  no  assignment  had  been  made. 
4.  Landlord  and  Tenant  <g=»57(2)— Assion- 
MENT  OF  Rents — Rights  of  Lessee. 
In  the  absence  of  actual  or  constructive  no- 
tice to  the  lessees  of  an  assignment  of  the  rent 
due   or   to   become  due,   they  could   interpose 
against    the    assignee    any    defenses   maintain- 
able against  the  lessor. 

6.  Landlord  and  Tenant  ^=»194(1)  —  Lia- 
bility roB  Rent— Evidence— Sufficiency. 
Where  the  landlord  and  his  assignee  of  rents 
after  the  lessees  failed  to  pay  the  rents  negotiat- 
ed with  other  parties  who  subsequently  went  on 
the  premises  and  paid  the  rent  after  the  as- 
signee was  told  by  the  lessees  that  a  third  |)er- 
Bon  would  assume  the  lease  and  made  no  objec- 
tion, the  landlord  and  the  assignee  were  estop- 
ped to  sue  the  lessees  for  the  rent. 

6.  Landlord  and  Tenant  ®=3l04(l)  —  Sub- 
bender  OF  Lease — Operation  of  Law. 

Where  a  landlord  grants  a  new  lease  to  a 
stranger  with  the  assent  of  the  tenant  during 
the  existence  of  an  outstandin|;  lease,  and  the 
tenant  gives  up  his  own  possession  to  the  stran- 
ger, who  thereafter  pays  rent,  or  where  in  any 
other  way  a  new  tenant  is  by  agreement  of  the 
tenant  and  the  landlord  substituted  and  ac- 
cepted in  place  of  the  old,  there  is  a  surrender 
by  operation  of  law. 

7.  Landlord  and  Tenant  «=>231(5)  —  Ac- 
tions FOR  Rent— Evidence— Admibsibility. 

In  action  of  the  landlord's  assignee  for 
rent,  it  is  proper  for  the  trial  court  to  consider 
the  occupancy  of  the  premises  and  payment  of 
the  rentals  by  other  parties  than  the  original 
lessee  when  such  facts  were  known  and  ac- 
knowledged by  the  lessor. 

8.  Landlord  and  Tenant  «=9231(5)  —  Ac- 
tions roB  Rent^-Evidence- Admissibility. 

Where  the  lessees  in  an  action  by  the  land- 
lord's assignee  for  rent  claimed  a  release  by 
operation  of  law,  it  was  proper  for  the  trial 
court  to  consider  occupation  of  premises  and 
payment  of  rentals  by  third  persons  with  the 
knowledge  of  the  landlord. 

9.  Landlord  and  Tenant  <8=3231(6)  —  Sub- 
bender  of  Premises— Acquiescence— Evi- 
dence—Sufficiency. 

Evidence  held  to  sustain  finding  that  the 
lessees  delivered  up  possession  of  the  premises 
to  a  third  person,  notifying  the  person  to  whom 
they  had  been  accustomed  to  pay  rentals,  and 
that  the  third  person  continued  in  possession 
and  made  at  least  one  rent  payment  to  such 
agent. 

10.  Appeal  and  Error  «=»1011(1)— Scopk  of 
Rfview— Conflicting  Evidence. 

Where  the  evidence  was  conflicting,  but  the 
Judgment  of  the  trial  court  was  supported  by 
substantial  evidence,  its  conclusion  should  not 
be  disturbed. 
Coleman,  J.,  dissenting. 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;   John  S.  Orr,  Judge. 

Action  by  the  Washoe  County  Bank,  a  cor- 
poration.' against  W.  C.  Campbell  and  others. 
From  the  Judgment  rendered,  plaintiff  ap- 
peals.   Afflrmed. 


Cheney,  Downer,  Price  &  Hawkins,  of  Re- 
no, for  appellant  Boyd  &  Salisbury,  of  Be- 
no,  for  respondent 

McCARRAN,  C.  J.  The  respondents  were 
the  lessees  of  Mrs.  L.  E.  Alexander  Shannon. 
The  premises  leased  were  known  as  the  Alex- 
ander Ranch,  situated  in  Washoe  county. 
Some  time  after  the  making  of  the  lease,  the 
lessor  made  an  assignment  to  the  Washoe 
County  Bank,  appellant  here,  which  assign- 
ment is  as  follows: 

"Know  all  men  by  these  presents,  that  I,  L. 
E.  A.  Shannon,  the  party  of  the  first  part  in 
that  certain  lease  hereinafter  described,  for  and 
in  consideration  of  the  sum  of  ten  dollars  to 
me  in  hand  paid  by  Washoe  County  Bank,  the 
receipt  whereof  is  hereby  acknowledged,  and  for 
other  valuable  considerations  moving  to  me  from 
said  Washoe  County  Bank,  do  by  these  presents 
assign,  set  over  and  transfer  to  said  Washoe 
County  Bank  all  rents  due  and  to  become  due 
under  that^lease  made  on  the  3d  day  of  March, 

1908,  between  me,  the  party  of  the  first  part 
therein,  and  W.  C.  Campbell,  N.  L.  Watton, 
and  T.  A.  Bechtol,  the  parties  of  the  second  part 
therein,  wherein  I  leased  to  the  parties  of  the 
second  part  the  Alexander  Ranch  for  the  term 
of  five  years  next  ensuing  the  date  thereof  at  a 
monthly  rental  of  $66.75,  payable  in  advance 
on  the  first  day  of  each  and  every  month.  And 
I  hereby  authorize  and  direct  said  Washoe  Coun- 
ty Bank  to  collect  said  rentals  and  to  take  such 
action,  legal  or  otherwise,  as  may  be  necessary 
for  the  collection  thereof;  and  I  further  direct 
that  upon  the  collection  of  said  rents,  or  any 
portion  thereof,  the  same  shall  be  applied  by 
said  Washoe  County  Bank  upon  the  indebted- 
ness due  from  me  to  said  bank." 

It  is  alleged  In  appellant's  complaint  that 
the  defendants  here,  the  lessees  of  Mrs. 
.Shannon,  were  notified  of  the  assignment  of 
the  rentals,  and  in  this  respect  It  Is  averred 
that  pursuant  to  said  notice  the  respondents 
paid  the  rental  to  the  plaintiff  to  and  Includ- 
ing the  month  of  August,  1909.  This  action 
was  commenced  by  the  appellant  bank  to  re- 
cover from  respondents  the  rental  of  the 
premises    from    the  1st   day   of   September, 

1909,  to  the  1st  day  of  September,  1910,  and 
in  their  complaint  they  allege: 

"That  on  or  about  the  24th  day  of  June,  1909, 
said  L.  E.  Alexander  Shannon,  for  a  valuable 
consideration,  and  by  an  instrument  in  writing, 
assigned  and  set  over  to  Washoe  County  Bank, 
the  plaintiff  herein,  all  the  rents  due  and  to 
thereafter  become  due  under  and  by  virtue  of 
said  lease,  and  by  the  terms  of  said  instru- 
ment in  writing  authorized  and  directed  the 
said  Washoe  County  Bank  to  collect  said  rent- 
als and  to  take  such  action,  legal  or  otherwise, 
ns  might  be  necessary  for  the  collection  thereof. 
That  said  instrument  in  writing  was  filed  for 
record  in  the  office  of  the  county  recorder  in 
Wnshoe  county,  Nev.,  on  the  25th  day  of  June, 
1909,  where  the  same  is  of  record  in  Book  O  of 
Leases  at  page  409." 

By  their  answer  respondents  deny  ever 
having  received  notice,  either  actual  or  con- 
structive, of  the  execution  of  this  assignment. 
It  appears  from  the  record  that  the  as.sign- 
ment,  l>elng  acknowledged  before  a  notary 
public,  was  recorded  In  the  office  of  the  coun- 
ty recorder  of  Washoe  county.  In  the  court 
below  appellant  sought  to  establish  notice  to 
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respondents,  both  actual  and  constructive. 
They  sought  to  support  their  claim  of  actual 
notice  by  the  testimony  of  the  witness  Fred 
StadtmuUer,  assistant  cashier  of  the  appel- 
lant corporation;  and  they  contend  here,  as 
In  the  court  below,  that  the  recorded  assign- 
ment constituted  constructive  notice  to  re- 
spondents. It  win  suffice  to  say  here  with 
reference  to  the  testimony  of  the  witness 
Fred  StadtmuUer  that  the  same  was  most 
unsatisfactory.  The  most  that  could  be 
maintained  for  the  testimony  of  this  witness 
Is  that  he  believed  that  notice  had  been  mail- 
ed to  respondents,  basing  his  belief  upon  the 
custom  of  the  bank  in  such  matters.  He  was 
unable  to  produce  a  copy  of  the  notice,  and 
refused  to  positively  state  that  he  bad  sent 
the  same  through  tbe  malls,  or  that  the  same 
bad  been  In  any  wise  delivered  to  respond- 
ents or  either  of  them.     . 

The  trial  court  found,  and  in  our  judgment 
properly  so,  that  the  respondents  bad  never 
received  notice,  either  actual  or  constructive, 
of  tbe  execution  of  tbe  assignment.  In  sup- 
port of  their  contention  that  respondents 
were  chargeable  with  constructive  notice  as 
to  the  assignment,  appellants  refer  us  to 
the  sections  of  our  Code,  as  follows: 

"No  estate,  or  interest  in  lands,  other  than  for 
leases  for  a  term  not  exceeding  one  year,  nor 
any  trust  or  power  over  or  ponceming  lenfls,  or 
in  any  manner  relating  thereto,  shall  hereaft- 
er be  created,  granted,  assigned,  surrendered,  or 
declared,  unless  by  act  or  operation  of  law.  or 
by  deed  or  conveyance,  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  sur- 
rendering, or  declaring  the  same,  or  by  his  law- 
ful agent  thereunto  authorized  in  writing." 
Section  1069,  Revised  Laws  1912. 

Section  1038,  Revised  Laws,  provides: 

"Every  conveyance  of  real  estate,  and  every 
instrument  of  writing  setting  forth  an  agree- 
ment to  convey  any  real  estate,  or  whereby  any 
real  estate  may  be  affected,  proved,  acknowl- 
edged, and  certified  in  the  manner  prescribed 
in  this  act,  to  operate  as  notice  to  third  persons, 
shall  be  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  such  renl  estate  is  situated, 
bnt  shall  be  valid  and  binding  between  the  par- 
ties thereto  without  such  record." 

Section  1039,  Revised  Laws,  provides: 

"Every  such  conveyance  or  instrument  of 
writing,  acltnowlcdgcd  or  oroved  and  certified, 
and  recorded  in  the  manner  nrcsrribed  in  this 
act,  sliall.  from  the  time  of  filing  the  safnc  with 
the  recorder  for  record,  impart  notice  to  all  per- 
sons of  the  contents  thereof;  and  subsequent 
purchasers  and  morteagees  shall  be  deemed  to 
purchase  and  take  with  notice." 

It  is  contended  that  by  this  statute  is  pre- 
scribed a  rule  governing  the  creation  and 
surrendering  of  all  interests  in  lands;  that 
by  this  statute  is  prescribed  a  character  of 
evidence  wfiich  is  exclusive  when  proof  is  re- 
quired that  a  lease  of  lands  for  more  than 
one  year  has  been  created  or  extinguished. 
The  facts  presented  in  the  ca.se  bearing  upon 
the  acts  and  conduct  of  tbe  parties,  and  the 
significant  language  of  the  assignment,  re- 
moves the  matter  from  the  operation  of  this 
statute. 

[1]  It  will  be  observed  from  the  langiiago 


of  the  assignment  that  it  was  not  one  which 
could  be  construed  as  assigning  the  lease  it- 
self. The  language  of  the  assignment  la 
plain  and  unambiguous.  It  assigns  "all  rents 
due  and  to  become  'due  under  that  lease 
made  on  tbe  3d  day  of  March,  1908."  The  as- 
signment of  rents  due  and  to  become  due  does 
not  constitute  an  assignment  of  the  instru- 
ment Itself.  Ramsey  v.  Johnson,  8  Wyo.  476, 
58  Pac.  755,  80  Am.  St  Rep.  948.  The  au- 
thorities are  quite  uniform  In  holding  that  a 
mere  assignment  of  moneys  due  or  to  become 
due  under  a  contract  is  not  an  assignment  of 
the  contract  itself.  ■  National  Surety  Co.  v. 
Maag,  43  Ind.  App.  16,  86  N.  E.  862;  In  re 
Wright,  157  Fed.  544,  85  C.  C.  A.  206,  18  L. 
R.  A.  (N.  S.)  193 ;  Dickson  v.  City  of  St  Paul, 
97  Minn.  258,  106  N.  W.  1053;  Fortunate  v. 
Patten,  147  N.  Y.  277,  41  N.  E.  572;  Butler 
V.  San  Francisco  Gas  &  Electric  Co.,  168  Gal. 
32,  141  Pac.  818. 

[2]  An  assignment  of  tbe  rents  due  and 
to  become  due,  affecting  only  the  rentals  to 
be  collected  and  not  the  lease  under  which 
such  rentals  are  collected,  does  not  create 
an  estate  or  interest  in  lands  such  as  is  con- 
templated by  the  section  of  our  statute  above 
quoted.  Its  recordation,  therefore,  not  be- 
ing contemplated  by  the  statute,  constituted 
no  notice  to  respondents  of  the  assignment 
made  by  Mrs.  Shannon  to  the  appellant  bank. 
In  our  judgment  the  trial  co>irt  properly  con- 
cluded that  the  assignment  in  question  was 
merely  an  assignment  of  a  right  to  collect 
moneys,  and  as  such  did  not  affect  or  con- 
cern tbe  real  estate.  Appellants  in  their 
brief  refer  us  to  the  case  of  Rees  v.  Lowy, 
67  Minn.  881,  59  N.  W.  310,  wherein  the  Su- 
preme Court  of  Minnesota  held,  among  other 
things,  that  a  leasehold  interest  in  land  for 
more  than  one  year  cannot  be  surrendered 
any  more  than  it  can  be  created  by  paroL 
If  this  question  were  before  us,  tbe  doctrine 
asserted  by  that  court  might  be  of  valuable 
assistance,  but  the  question  is  not  presented 
here;  nor  was  tbe  question  presented  to  the 
Minnesota  court  under  the  same  conditions 
as  those  set  forth  in  the  record  of  this  case. 

[3]  As  a  general  proposition  of  law  it  may 
be  stated  that  until  the  debtor  receives  no- 
tice of  an  assignment  or  until  he  has  knowl- 
edge of  such  facts  concerning  the  same  as 
are  sufficient  to  put  him  on  inquiry,  he  may 
deal  with  the  assignor  as  though  no  assign- 
ment had  been  made.  Hogan  v.  Black,  66 
Cal.  41,  4  Pac.  943 ;  Leahi  v.  Dugdale,  34  Mo. 
99;  Deach  v.  Perry,  63  Hun,  638,  6  N.  Y. 
Supp.  940;  Com.  v.  Sides,  176  Pa.  616,  S5 
Atl.  136;  Merrick  v.  Hulbert,  15  111.  App. 
eOC;  I>nughlin  v.  District  of  Columbia,  118 
U.  S.  485,  6  Sup.  Ct.  472,  29  L.  Ed.  701;  De 
Baun  V.  Davis,  1  Ky.  Op.  281. 

[4]  Concluding,  therefore,  that  the  record 
falls  to  establish  notice,  either  actual  or  con- 
structive, to  respondents,  it  follows  that  re- 
spondents here  were  entltle-a  to  Interpose 
and  establish  such  defense  o~   defenses  as 
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would  have  been  maintainable  had  the  action 
laeen  brought  by  the  lessor,  Mrs.  Shannon. 

[6]  In  our  Judgment,  the  record  discloses 
acts  and  conduct  on  the  part  of  Mrs.  Shan- 
non, the  lessor  and  assignor,  as  to  amply 
support  the  finding  of  the  trial  court  to  the 
effect  that  she  had  consented  to  a  release  of 
respondents  from  their  obligations  under 
the  lease.  The  record  here  discloses  many 
things  which  go  to  refute  the  idea  that  ei- 
ther the  lessor,  Mrs.  Shannon,  or  her  as- 
signee, the  Washoe  County  Bank,  continued 
to  regard  respondents  as  iier  lessees  after 
the  date  of  the  last  payment  of  rent  by  re- 
spondents. Sasselll,  who  testifies  to  baring 
taken  over  the  lease  and  premises  from  re- 
spondents, relates  in  his  testimony  of  his  hav- 
ing gone  to  the  private  residence  of  G.  H.  Tay- 
lor, the  cashier  of  the  tmnk,  and  there  mak- 
ing payment  on  the  rent.  He  says  he  com- 
plained to  Taylor  of  the  amount  of  the  rent 
and  told  him  he  could  not  pay  it.  He  says 
be  asked  for  a  reduction  of  the  rent  and 
that  the  cashier  replied  to  the  effect  that 
be  would  take  the  matter  up  with  Mrs.  Shan- 
non. There  was  no  mention  made  at  that 
time  by  Taylor  as  to  respondents,  the  original 
lessors,  nor  do  they  appear  to  have  been  re- 
ferred to  or  looked  to  by  the  cashier  on  the 
question  of  reduction  or  change  of  terms. 

In  a  letter  addressed  to  one  of  the  respond- 
ents, the  lessor  declared  him  as  her  agent  to 
negotiate  with  other  parties  to  lease  the 
premises.  In  another  communication  to  the 
same  party,  she  spoke  of  letting  the  premises 
to  others  on  terms  different  from  those  con- 
tained in  the  original  lease  to  respondents. 
The  testimony  of  the  witness  Yorl,  which  is 
uncontradicted,  establishes  communication 
between  liimself  and  the  lessor  relative  to  his 
becoming  a  lessee  of  the  ranch  independent 
of  respondents.  The  testimony  of  Sasselll 
and  Yorl  establishes  that  the  former  left  the 
premises  in  question  and  the  latter,  after 
communicating  by  letter  with  Mrs.  Shannon, 
went  on  the  premises  in  May,  1910.  During 
the  interim  between  the  departure  of  Sasselll 
and  the  occupancy  of  Yorl,  the  ranch  appears 
to  have  been  unoccupied.  Yorl  testifies  to 
his  having  written  to  the  lessor,  Mrs.  Shan- 
non, asking  if  she  would  rent  the  premises 
to  him.  He  further  testifies  that  In  answer 
to  this  communication  "she  wrote  herself  that 
I  could  go  on  there  for  so  much  money,  and 
I  was  Just  going  on  from  month  to  month." 
The  testimony  of  Sasselll  and  Yori  establish- 
es tbe  payment  of  rentals  to  the  Washoe 
County  Bank  as  the  assignee  of  tbe  lessor 
and  to  the  lessor  herself.  From  the  testimony 
of  all  of  the  parties  it  is  established  that 
Yorl  occupied  the  premises  and  paid  the  rent- 
al for  a  number  of  months,  all  of  which  was 
with  the  knowledge  and  assent  of  the  lessor 
and  pursuant  to  her  authority  as  related  In 
the  testimony  of  Yorl. 

The  acts  and  conduct  of  the  lessor,  Mrs. 
Shannon,  running  through  all  of  these  trans- 


actions, as  related  in  the  record,  were  suffi- 
cient, in  our  Judgment,  to  constitute  an  es- 
toppel sufficient  to  defeat  an  action  by  the 
lessor  against  her  lessees,  respondents  here, 
for  the  collection  of  the  rentals  claimed. 
That  which  would  consititute  an  estoppel 
as  to  a  lessor  in  an  action  against  Ills  lessees 
for  the  collection  of  rent  Is  of  equal  effect  fc  > 
to  the  assignee  of  a  lessor  where  tlie  lesseca' 
are  not  chargeable  with  notice  of  the  assign- 
ment. 

The  record  as  it  is  before  us  is,  In  our 
Judgment,  sufficient  to  warrant  the  trial  court 
In  finding  that  the  lessor,  Mrs.  Shannon,  did 
not  look  to  respondents  for  the  rental,  and 
did  not  hold  them  responsible  for  the  same 
after  the  1st  day  of  Septeml>er,  1909.  The 
acts  of  Mrs.  Shannon  as  related  in  the  record 
were  to  our  minds  so  Inconsistent  with  the 
subsisting  relation- of  landlord  and  tenant  as 
to  convey  the  idea  that  she  recognized  the 
surrender  of  the  leasehold  by  respondents. 
Indeed,  there  is  much  In  tbe  record  that  goes 
to  establish  acquiesbence  by  the  assignee  in 
the  acts  of  tbe  lessor  In  recognition  of  tbe 
surrender  of  tbe  leasehold  to  third  parties. 

[8-8]  It  is  asserted  as  a  proposition  of  law 
that  where  a  landlord  grants  a  new  lease 
to  a  stranger  with  the  assent  of  the  tenant 
during  the  existence  of  an  outstanding  lease, 
and  the  tenant  gives  up  bis  own  possession 
to  the  stranger  who  thereafter  pays  rent, 
or  where  in  any  other  way  a  new  tenant  Is 
by  agreement  of  the  tenant  and  tbe  landlord 
substituted  and  accepted  in  place  of  the  old, 
there  Is  a  surrender  by  operation  of  law. 
Commercial  Hotel  Co.  v.  BriU,  123  Wis.  638, 
101  N.  W.  1101;  Hawthorne  v.  Coursen,  18 
Misc.  Rep.  447,  41  N.  Y.  Supp.  995 ;  Bowen  v. 
Haskell,  53  Minn.  480,  55  N.  W.  629;  Welner 
V.  Baldwin,  9  Kan.  App.  772,  59  Pac.  40;  In 
re  Clothing  Co.  (D.  C.)  230  Fed.  681;  Triest 
V.  Goldstonc,  173  Cal.  240,  159  Pac.  715; 
Realty  Co.  t.  Cooke  (Sup.)  138  N.  Y.  Supp.  99. 

The  record  establishes  beyond  all  doubt 
that  the  demised  premises  here  known  as  the 
Alexander  Ranch  was  occupied  and  the  rent- 
als paid  by  parties  other  than  respondents. 
The  occupancy  of  these  thirtl  parties  and  the 
payment  of  the  rental  by  them  was  known 
and  acknowledged  by  Mrs.  Shannon,  the  les- 
sor. It  was  proper  for  the  trial  court  to 
consider  these  facts,  if  for  no  other  purpose 
than  as  circumstances  tending  to  establish 
the  acquiescence  of  the  lessor  in  tbe  surren- 
der of  the  premises  by  respondents.  Bedford 
▼.  Terhune,  30  N.  Y.  453,  86  Am.  Dec.  394; 
Mulvey  V.  Charter,  174  111.  App.  417.  The  re- 
lease claimed  being  one  by  operation  of  law 
rather  than  by  express  surrender.  It  was 
proper  for  the  trial  court  to  consider  such 
facts  as  would  establish  the  intention  of  the 
parties.  Welcome  v.  Hess,  90  Cal.  507,  27 
Pac.  360,  25  .A.ra.  St.  Rep.  145;  Triest  ▼. 
Goldstone,   supra. 

Finding  No.  5  of  the  trial  court  is  as  fol- 
lows: 
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"Fifth.  That  8om«  time  during  the  month  of 
Jane.  1909,  the  defendants  Campbell  and  Wat- 
ton  delivered  up  the  possession  of  the  premises 
described  in  said  lease  to  one  Sasselli  and 
at  said  time  notified  one  A.  C.  Frohlich,  an 
employe  of  the  plaintiff,  and  the  person  to  whom 
the  said  defendants  had  been  accustomed  to  pay 
said  rentals,  that  the  said  defendants  had  turned 
over  said  premises  to  said  Sasselli,  and  that 
the  said  Sasselli  would  thereafter  pay  the 
rental  to  become  due  on  the  said  lease;  that 
said  Sasselli  continued  for  some  time  in  the 
possession  of  said  premises  and  thereafter  made 
at  least  one  payment  of  rent  to  the  plaintiff  as 
the  agent  for  the  said  L.  E.  Alexander  Sban- 
non. 

Error  Is  assigned  to  the  action  of  the  trial 
court  In  making  the  foregoing  finding.  It  Is 
contended  that  this  finding  Is  erroneous,  for 
the  reason  that  the  same  is  unwarranted  by 
the  evidence  in  the  case;  and  for  the  reason 
that  It  is  not  shown  that  the  defendant  de- 
livered up  the  possession  of  tbe  premises  de- 
scribed in  the  complaint  to  one  Sasselli; 
and  for  the  reason  that  the  evidence  does  not 
show  that  the  plalntifT  or  Mrs.  Alexander 
Shannon  was  ever  notified  or  that  either  of 
them  was  ever  notified  of  such  delivery,  or 
that  A.  C.  Frohlich,  mentioned  in  this  find- 
ing, was  ever  notified  tber^t,  Error  Is 
further  contended  for  as  to  this  finding  for 
tbe  reason  that  it  is  not  shown  that  the  said 
A.  O. 'Frohlich  had  any  authority  to  accept 
said  notification  or  ever  did  accept  the  same 
or  was  at  any  time  tbe  person  to  whom  de- 
fendant had  been  accustomed  to  pay  the 
rentals;  and  for  the  furtlier  reason  that  it 
is  not  shown  In  the  evidence  that  the  plain- 
tiff or  tbe  said  Mrs.  Alexander  Shannon,  or 
either  of  them,  were  ever  notified  thnt  said 
defendants  had  turned  over  the  premises  to 
Sasselli,  and  that  he  would  pay  tbe  rental 
to  become  due  on  said  lease.  - 

[•]  In  our  Judgnaent,  the  record  supports 
tbe  finding.  The  testimony  of  Watton  and 
Sasselli  is  to  the  effect  that  in  the  banl; 
some  time  about  June  15,  1909,  the  former, 
in  the  presence  of  the  receiving  teller,  A.  C. 
Frohlich,  and  in  the  presence  of  Sasselli, 
made  tbe  statement: 

"Mr.  Frohlich,  Mr.  Sasselli  has  taken  the 
lease  off  of  onr  hands  and  will  hereafter  pay  the 
rent  on  that  property." 

At  that  time  Watton,  tbe  respondent,  ac- 
cording to  his  statement,  turned  the  lease 
over  to  Sasselli.  This  is  also  testified  to  by 
the  witness  Sasselli.  The  record  further  sup- 
ports this  finding  to  the  effect  thnt  Frohlich, 
as  receiving  teller,  had  been  accustomed  to 
receive  the  rent  from  Watton.  The  record* 
also  establishes  that  from  and  after  this 
transaction  in  tbe  bank  Sasselli  occupied  the 
leased  premises  and  paid  rent  to  both  Mrs. 
Shannon,  the  lessor,  and  to  Mr.  Taylor,  the 
cashier  of  tbe  appellant  bank. 

We  do  not  as&ume  to  say  that  tbe  trans- 
action tn  the  bank,  wherein  Watton  made  the 
declaration  to  the  receiving  teller  that  .Sas- 
selli was  to  take  tbe  lease  off  their  (respond- 


ents') bands,  and  would  pay  tbe  rent,  was 
8u£acient  to  constitute  notice  to  the  appellant 
bank  or  to  the  lessor.  Nor  do  we  assnme  to 
determine  that  the  receiving  teller  of  the 
J>ank  could  in  any  wise  bind  the  bank,  even 
though  he  acquiesced  In  the  transfer  and 
surrender.  But  if  subsequent  acts  following 
in  uninterrupted  sequence  indicated  com- 
plete acquiescence  by  the  appellant  in  the 
surrender  attempted  to  be  made  in  tbe  bank; 
if  from  the  date  of  the  colloquy  in  the  bank 
between  Watton,  Sasselli,  and  Frohlich,  the 
lessor,  as  well  as  the  appellant  as  her  agent, 
no  longer  looked  upon  the  respondents  as  ten- 
ants under  the  lease;  if  from  that  date  the 
acts  of  tbe  lessor  and  her  assignee,  the  ap- 
pellant, were  so  Inconsistent  with  the  sub- 
sisting relation  of  landlord  and  tenant  as  to 
convey  tbe  idea  that  they  and  each  of  them 
recognized  the  surrender  of  the  leasehold  on 
the  occasion  of  the  Watton-Frohlich-Sasselll 
transaction — tben  the  finding  of  tbe  court  in 
this  respect  is  not  error. 

It  might  be  said  with  propriety,  we  think, 
that  this  record  presents  a  series  of  acts  on 
the  part  of  the  lessor,  Mrs.  Sbannmi,  as 
well  as  on  tbe  part  of  ber  assignee,  the  ap- 
pellant here,  continuing  from  tbe  date  of 
the  transaction  In  the  bank,  as  testified  to  by 
the  respondent  Watton,  no  one  of  which,  tak- 
en alone,  would  constitute  acquiescence  on 
the  part  of  appellant  or  on  the  part  of  Its 
assignor,  Mrs.  Shannon,  in  the  surrender  of 
the  leasehold,  but  the  whole  of  which,  taken 
together,  was  sufficient  to  estop  the  lessor. 
Mrs.  Shannon,  from  denying  her  acquiescence 
in  tb6  surrender  of  the  leasehold  and  her 
recognition  of  third  parties  as  tenants  un- 
der a  separate  lease.  If  the  respondents  here 
had  received  actual  notice  of  the  assignment 
of  the  rentals  made  by  the  lessor  to  the  ap- 
pellant bank,  or  if  they  had  been  chargeable 
with  notice  under  the  law,  then  a  different 
view  might  be  taken  of  the  acts  and  conduct 
of  the  lessor.  As  we  view  it,  she,  by  reason 
of  her  acts  and  conduct,  w^ould  have  been  es- 
topped from  prosecuting  a  suit  against  the 
respondents  for  tbe  unpaid  rentals.  But 
where  the  lessees,  respondents  here,  were  not 
chargeable  with  notice  as  to  the  assignment, 
tben,  as  we  have  already  stated,  they  had 
a  right  to  prove  and  rely  upon  the  acts  and 
conduct  of  their  lessor;  and  that  which 
constituted  an  estoppel  as  to  her  was  of 
equal  effect  as  to  the  appellant,  her  assignee. 

[1 0]  The  evidence  produced  .  before  the 
trial  court,  as  we  find  It  In  the  record,  was  to 
no  slight  extent  confiictlng.  Every  fact  pre- 
sented in  the  case  was,  as  disclosed  by  the 
record,  met  by  come  conflicting  fact  or  cir- 
cumstance; but  out  of  this  condition  tbe  trial 
court,  having  heard  the  evidence  and  viewed 
the  witnosles  upon  the  stand,  and  having 
had  opi>ortunity  to  observe  their  conduct  and 
demeanor  and  all  other  things  that  properly 
go  with  the  active  trial  of  a  case,  determii-cd 
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the  matter,  after  careful  consideration,  by 
judgment  in  fuvor  of  respondents.  Tbe  de- 
termination and  Judgment  of  the  trial  court 
is  supported  by  substantial  evidence;  and, 
in  view  of  the  unvarying  rule  of  this  court, 
such  determination  and  conclusion  should  not 
be  disturbed.  The  view  that  we  have  taken 
of  the  case  under  the  law  as  we  deem  it  ap- 
plicable disposes  of  the  errors  assigned  as  to 
the  admission  by  tbe  trial  court  of  certain 
testimony.  No  error  was  committed  in  this 
respect. 

In  view  of  the  findings  of  tbe  trial  court 
and  in  view  of  tbe  conclusion  reached,  the 
newly  discovered  evidence  asserted  by  ap- 
pellant in  furtherance  of  their  motion  for  a 
new  trial  would  not  have  produced  a  differ- 
ent result  Oberlander  v.  Fizen,  129  Cal. 
690.  62  Pac.  254. 

The  judgment  and  order  appealed  from 
are  sustained.    It  is  so  ordered. 

SANI>E:RS,  J.,  concurs. 

COLEMAN,  J.  (dissenting).  I  dissent  The 
complaint  In  this  case  alleges  that  Mrs.  Shan- 
non and  the  defendants  entered  into  an 
agreement  of  lease  of  the  ranch  in  question 
for  a  period  of  five  years,  at  a  monthly  rent- 
al of  $66.75.  payable  in  advance  on  the  first 
day  of  each  month  during  the  term  of  said 
lease,  which  the  defendants  jointly  and  sev- 
erally agreed  to  pay,  and  that  there  was  due 
and  unpaid  on  account  thereof  the  sum  of 
$801.  and  that  Mrs.  Shannon  assigned  ber 
interest  in  the  lease  to  plaintiff  on  June  24, 
1909.  The  answer  admitted  tl)e  making  of 
tbe  agreement  of  lease,  and  pleaded  as  af- 
flruintive  defenses  two  transactions,  one  of 
which  will  be  alluded  to  as  the  Sasselll  (Cas- 
sennelli)  transaction,  and  the  other  as  tbe 
Yori  transaction.  The  Sasselll  transaction 
took  place  in  tbe  banking  house  of  the  plain- 
tiff on  June  15,  1909,  it  being  contended  by 
defendants  that  at  that  time  and  place  an 
agreement  was  entered  into  by  and  between 
Mrs.  Shannon,  the  lessor,  and  the  defend- 
ants, the  lessees,  whereby  it  was  mutually 
understood  and  agreed  that  the  defendants 
might  assign  their  Interest  in  the  lease  to  one 
Sasselll,  and  that  pursuant  thereto  the  said 
Sasselll  Immediately  took  over  the  rights  and 
assumed  tbe  liabilities  under  said  lease,  by 
which  transaction  it  is  asserted  defendants 
were  released  by  operation  of  law.  I  do  not 
think  the  finding  of  fact  which  the  court 
made  as  to  this  transaction  can  be  construed 
so  as  to  sustain  the  contention;  and  as  I 
understand  the  prevailing  opinion,  it  is  not 
contended  that  such  an  agreement  was  ever 
made,  but  on  the  other  hand  it  is  said  that 
Mrs.  Shannon  thereafter  acquiesced  in  what 
was  done,  and  must  therefore  be  bound.  Tbe 
finding  of  the  court  as  to  this  transaction 
reads: 

"That  some  time  during  tbe  month  of  June, 
19(^,  the  defendants  Campbell  and  Watton  de- 


livered up  the  possession  of  the  premises  de- 
scribed in  said  lease  to  one  Sassaneili,  and  at 
said  time  notified  one  A.  C.  FroUicli.  an  em- 
ploy€  of  the  plaintiff,  and  the  person  to  whom 
the  said  defendants  had  been  accustomed  to  pay 
said  rentals,  that  said  defendants  bad  turned 
over  said  premises  to  said  Sassaneili,  and  that 
the  said  Sassaneili  woald  thereafter  pay  tbe 
rental  to  become  due  on  the  said  lease:  that 
said  Sassaneili  continued  for  some  time  in  the 
possession  of  said  nremises,  and  thereafter  niad« 
at  least  one  payment  of  rent  to  tbe  plaintiff  as 
the  agent  for  tbe  said  L.  £3.  Alexander  Shan- 
non." 

Unly  two  witnesses  were  called  as  to  the 
Sasselll  transaction,  and  they  were  Sasselll 
and  defendant  Watton.  They  were  both  call- 
ed by  defendants,  and  their  evidence  is  sub- 
stantially the  same;  hence  we  quote  from 
Walton's  testimony  only.  After  some  pre- 
liminary matters  had  been  covered,  the  ex- 
amination proceeded  as  follows : 

"Jlr.  Salsbury:  Q.  Now,  Mr.  Watton,  go 
ahead  and  state  as  nearly  as  you  can  jiist  how 
Mr.  Cassonnelli  (meaning  Sasselli)  ciime  to  b« 
in  possession  (of  the  ranch  in  question),  what 
«ns  ilcine  in  referencp  to  it.  anil  with  refcri'uw 
to  you  turning  poKspssion  over  to  him.  auiJ  how- 
it  was  done?  A.  Well,  Mr.  Cassennelli  c-ame  to 
us,  and  he  wanted  the  ranch,  and  we  tonk  biio 
down  to  the  Wuslioe  County  liunk  and  intro- 
duced him  to  Mr.  Frohlich  (the  receiving  teller), 
and  I  believe  that  he  consulted  some  lawyer 
before  to  get  this  lease  of  ours. 

"Mr.  Salsbury:  Q.  Just  state  what  yoU^know. 
A.  lie  came  down  and  wanted  this  louse,  and 
be  would  not  take  the  place  until  he  got  this 
lease,  so  I  handed  him  the  lease,  and  took  him 
down  and  intro<luced,  at  least  took  him  down 
and  gave  bim  the  lease  in  front  of  Mr.  Froh- 
lich. and  I  intro<lureil  him  to  Mr.  Frohlich.  and 
I  says.  This  is  Mr.  Cassennelli,'  and  one  thing 
and  another,  and  handed  bim  this  lease,  and  I 
says  to  Mr.  Frolilich,  "that  this  gentleman  would 
now  pay  all  rents  from  now  on,'  and  that  was 
understood  right  there  at  the  window.  Q.  Did 
Mr.  Frohlich  say  anything?  A.  I  can't  remrm- 
ber.  Q.  Did  you  make  it  clear  to  Mr.  Froh- 
lich that  you  had  tump<I  over  the  lease?  •  •  • 
Q.  State  as  nearly  as  you  can  what  was  said 
in  the  presence  of  Mr.  Frohlich.  and  what  was 
stated  by  you,  Mr.  Cassennelli.  and  Mr.  Froh- 
lich in  the  Washoe  County  Bank.  A.  Well.  I 
introduced  Mr.  Cassennelli  to  Mr.  Frohlich,  and 
I  said,  'Mr.  Frohlich.  Mr.  Cassennelli  has  tnken 
the  lease  off  nf  our  hands,  and  will  hereafter 
pay  the  rent  on  that  property.'  And  now  as 
far  as  an.vthing  else,  I  don't  remember  of  any- 
thing else  coming  up,  and  I  don't  know  now  at 
the  time  just  what  else  was  said.  Q.  When  you 
speak  of  the  lease  being  turne<l  over,  yon  refir 
to  the  lease  which  you  lind  from  Mrs.  Shannon? 
A.  From  Mrs.  Shannon'/  Q.  Yes.  A.  Yes.  sir. 
Q.  You  just  delivered  that  lease  to  him?  A. 
Yes,  sir ;  to  Cassennelli.  Q.  Yon  just  turned 
the  lease  over  to  him?  A.  Yes.  sir.  Q.  In  th* 
Washoe  County  Hank?  A.  Yes,  sir.  Q.  In  the 
presence  of  Mr.  Frohlich?  A.  Yes,  sir.  Q.  Do 
yon  know  whether  after  that  time  Mr.  Onssen- 
«elli  c(!ntiniied  to  "ny  any  rent,  Mr.  W.ntton? 
A.  Why  I  had  u  statement  from  him.  Q.  Well, 
of  your  own  knowledge?  A.  Not  of  my  own 
knowledse;  no,  sir.  Q.  Tip  to  that  time  had 
you  had  any  talk  with  Mrs.  I..  E.  Alexander 
Shannon  with  reference  to  you  turning  the 
raneh  over  to  another  tenant?  A.  I  don  t  re- 
member." 

This  evidence  is  tbe  basis  for  the  conten- 
tiop  that  the  defendants  were  released  bj 
operation  of  law.  The  fiudlugs  of  tlif  court 
upon  wUcfa  it  is  sought  to  sustain  the  o>n- 
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tention  that  the  defendants  were  released  by 
operation  of  law  because  of  the  Sasselli  trans- 
action, of  which  defendant  Watton  testified, 
are  as  follows: 

"That  some  time  during  the  month  of  June, 
1909,  the  defendants  Campbell  aud  Watton  de- 
livered up  the  i>o3sessiuu  of  the  premises  de- 
scribed in  said  lease  to  one  Sassanelli,  and  at 
said  time  notified  one  A.  C.  Frohlich,  an  em- 
plo.vf  of  the  plaintiff,  and  the  person  to  whom 
the  said  dcfcndiiuts  had  been  accustomed  to  pay 
said  rentals,  that  the  said  defendants  bad  turn- 
ed over  said  premises  to  said  Sassanelli,  and 
tha,t  the  said  Ssissanelli  would  thereafter  pay 
the  rental  to  become  due  on  the  said  lease;  that 
said  Sassunelli  continued  for  some  time  in  the 
possfMiiuu  of  said  premises,  and  thereafter  made 
at  lenst  one  payment  of  rent  to  the  plaintiff  as 
the  agent  for  the  said  L.  E.  Alexander  Shan- 
non." 

The  defense  interposed,  being  an  affirma- 
tive defense,  must  be  sustained  by  a  pre- 
ponderance of  the  evidence.  The  evidence  Is 
not  contlictiug  on  this  point.  All  the  evidence 
there  Is  on  tue  point  relative  to  the  Sasselli 
transaction  Is  given  In  behalf  of  the  defend- 
ants. Thei-e  is  nothing  In  the  evidence  to 
show  that  Frohlich  undertook  to  enter  into 
an  agreement  on  behalf  of  Mrs.  Shannon. 
In  niy  oiiiiiion,  Frohlich  had  a  right  to  as- 
sume that  Sasselli  and  the  defendants  had 
made  a  deal  between  themselves  whereby 
Sasselli  became  a  sublessee,  and  nothing 
more.  But,  in  any  event,  the  court  made  no 
attempt  to  make  a  finding  to  the  effect  that 
an  agreement  had  been  entered  into  by  and 
between  Mrs.  Shannon,  the  lessor,  and  the  de- 
fendants, the  lessees,  whereby  it  was  mutual- 
ly agreed  that  Sasselli  should  step  into  the 
shoes  of  the  defendants,  as  such  lessees.  It 
was  not  even  claimed  that  the  bank  had  au- 
thority to  make  such  an  agreement  on  be- 
half of  the  lessor,  the  court  having  found 
simply  that  "the  plaintiff  rWashoe  County 
Bank]  acted  as  the  agent  for  the  said  L.  E. 
Alexander  Shannon,  In  the  collection  of  said 
rents."  Such  was  the  extent  of  the  bank's 
agency.    The  prevailing  opinion  states: 

"  ♦  •  •  That  this  record  presents  a  series 
of  acts  on  the  part  of  the  lessor,  Mrs.  Shannon, 
as  well  as  on  the  part  of  her  assignee,  the  ap- 
pellant here,  continuine  from  the  date  of  the 
transaction  in  the  hank,  as  testified  to  by  re- 
spondent Watton,  no  one  of  which,  taken  alone, 
would  constitute  acquiescence  on  the  part  of  ap- 

gellant  or  on  the  part  of  the  assignor,  Mrs. 
hannon,  in  the  surrender  of  the  leasehold,  but 
the  whole  of  which,  taken  together,  was  suffi- 
cient to  estop  the  lessor,  Mrs.  Shannon,  from 
denying  her  acquiescence  in  the  surrender  of 
the  leasehold  and  her  recognition  of  third  par- 
ties as  tenants  under  a  separate  lease." 

This  statement,  I  take  it,  is  in  accord  with 
the  view  that  the  transaction  in  the  bank 
did  not  amount  to  an  agreement  for  the  as- 
signment by  aefendants  pf  their  lease  to  Sas- 
selli, for  otherwise  there  is  no  occasion  to 
consider  ratification  by  Mrs.  Shannon,  or  con- 
duct on  her  part  amounting  to  acquiescence, 
or  justifying  an  estoppel.  It  is  upon  the  point 
concerning  which  I  have  Just  quoted  that  I 
differ   radically   with   the  majority   of   the 


court.  I  have  not  been  able  to  find  In  the 
record  one  scintilla  of  evidence  upon  which  to 
base  such  a  conclusion,  nor  was  such  evi- 
dence pointed,  out  by  counsel.  Since,  to  my 
mind,  the  evidence  on  this  point  is  controlling, 
let  us  review  the  testimony  from  the  time  of 
the  transaction  in  the  bank,  testified  to  by 
defendant  Watton,  which  was  on  June  15, 
1909.  up  to  January  19,  1909.  The  evidence 
shows,  and  the  court  found,  that  subsequent 
to  the  transaction  of  June  15th,  just  mention- 
ed, and  on  the  24th  day  of  said  month,  Mrs. 
.Shannon  assigned  all  her  Interest  to  the  plain- 
tiff bank.  The  lower  court  foimd  that  the 
defendants  received  no  notice  of  this  assign- 
ment, and  the  evidence  sustains  the  finding 
on  that  point 

In  determining  this  case  It  should  be  dis- 
posed of  on  the  theory  that  whllethe  plaintiff 
has  the  legal  right  to  whatever  sum  may  be 
due  under  the  lease,  it  cannot  be  held  to  be 
both  the  owner  tliereof  and  at  the  same  time 
be  the  agent  of  Mrs.  Shannon  relative  thereto. 
In  other  words,  if  they  were  the  owners  of 
the  rents  tlius  assigned,  they  were  the  prin- 
cipal, and  consequently  could  not  be  an  agent. 
Of  course,  we  must  not  lose  sight  of  the  fact 
that  any  transactions  had  by  defendants  di- 
rectly with  Mrs.  Shannon  while  they  had  no 
knowledge  of  the  assignment  to  the  bank 
would  protect  them.  Now,  the  fact  is  that 
at  all  times  the  bank  repudiated  the  alleged 
assignment  or  substitution  of  Sasselli;  hence 
it  is  impossible  that  the  bank  could  have  rat- 
ified or  acquiesced  In  the  Sasselli  transaction, 
and  consequently  we  are  driven  to  the  neces- 
sity of  inquiring  if  Mrs.  Shannon  was  ever 
informed  that  Sasselli  had  been  accepted  by 
the  bank,  acting  as  her  agent,  in  lieu  of  the 
defendants  as  a  tenant  under  the  lease.  U 
she  was  not  so  informed,  it  cannot  be  said 
that  she  ever  acquiesced  in  such  alleged  trans- 
action. The  witness  Stadtmuller,  assistant 
cashier  of  the  bank,  gave  no  such  testimony, 
and  Mr.  Taylor,  the  cashier  of  the  bank,  made 
no  allusion  to  any  notice  having  been  given  to 
Mrs.  Shannon  of  the  incident.  But  Taylor 
did  testify  that  Sasselli  called  at  his  house  on 
the  evening  of  September  3,  1909,  to  pay  one 
month's  rent  on  tlie  ranch.  He  also  testified 
that  be  then  informed  Sasselli  that  Mrs. 
Shannon  bad  assigned  the  lease  to  the  bank, 
and  that  the  bank  "don't  recognize  anybody 
but  Campbell  and  Watton  in  the  lease."  On 
cross-examination,  the  witness  testified: 

"I  did  not  consider  anybody  in  depositing  the 
money  under  the  lease,  or  the  assignment,  but 
Campbell  and  Watton." 

The  evidence  shows  that  on  September  4, 
1909,  a  deposit  slip  was  made  for  the  deposit 
made  by  Sasselli,  and  on  that  slip  credit  for 
the  amount  was  given  to  Campbell  and  Wat- 
ton, the  defendants,  concerning  which  Mr. 
Taylor,  cashier  of  the  bank,  testified: 

"Q.  And  so  you  put  it  [depoRir]  by  Campbell 
and  Watton  regardless  of  who  puid  the  money? 
A.  Regardless  of  who  paid  it,  because  I  consid- 
ered them,  and  nobody  else." 
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This  evidence  shows  conclusively  that  the 
bank  never  recognized  Sasselli  as  assignee  of 
Campbell  and  Watton.  Hence  bow  can  it  be 
said  that  that  inistitutlon  ever  acquiesced  In 
the  SasscUl  transaction? 

Since  the  bant:  never  recognized  Sasselli 
as  an  assignee  of  defendants,  we  must  ascer- 
tain what  Mrs.  Shannon  did  in  the  way  of 
recognizing  such  a  transaction.  Mrs.  Shan- 
non was  not  called  as  a  witness,  and  hence 
it  cannot  be  claimed  that  she  gave  ony  evi- 
dence showing  ratification.  Only  two  wit- 
nesses were  called  who  bad  ever  bad  any 
connection  with  the  bank — Mr.  Taylor,  its 
cashier,  and  Mr.  Stadtmuller,  its  assistant 
cashier.  Neltlier  of  these  witnesses  uttered 
one  word  ut)on  which  even  a  suspicion  could 
be  based  that  the  bank  notified  Mrs.  Shan- 
non of  what  had  taken  place  In  the  bank  on 
June  15tb,  or  of  any  payment  made  by  Sas- 
selli, or  of  anything  said  or  done  by  blm. 
There  were  only  three  other  witnesses  called 
In  the  case,  viz.  Sasiselll,  Watton,  and  Vorl. 
The  testimony  of  Yorl  was  confined  to  the 
Yori  transaction,  which  took  place  In  the 
spring  of  1010,  more  than  eight  months  after 
the  Sasselli  transaction,  and  hence  gave  no 
evidence  whatever  relative  to  the  transac- 
tion of  June  15th.  Sasselli  said  nothing 
whatever  about  giving  notice  to  Mrs.  Shan- 
non of  the  incident  In  the  bank  of  June  15th, 
nor  did  be  give  a  particle  of  evidence  tend- 
ing to  show  that  that  Incident  was  brought 
to  the  knowledge  of  Mrs.  Shannon  by  him. 

There  is  left  only  one  witness  from  whose 
testimony  we  must  find  that  knowledge  of  the 
bank  incident  was  brought  to  the  attention 
of  Mrs.  Shannon.  That  witness  Is  Watton. 
If  he  falls  to  furnish  the  evidence,  then  none 
can  be  found  to  sustain  the  contention  tbat 
she  had  such  knowledge  as  would  form  the 
basis  of  acquiescence.  He  testified  to  the 
Incident  In  the  bank  and  to  his  negotiations 
with  Sasselli  leading  up  to  it,  but  nowhere 
does  he  say  he  ever  notified  Mrs.  Shannon 
of  that  Incident  From  his  standpoint,  he 
and  his  codefendant  ceased  to  be  Interested 
In  the  lease  on  June  15,  1909.  Why,  then, 
should  he  hare  done  any  act  which  conid 
have,  in  the  least,  brought  him  In  touch 
with  circumstances  showing  acquiescence  on 
the  part  of  Mrs.  Shannon?  Most  naturally 
no  such  circumstance  came  under  his  obser- 
vation. He  does  not  testify  that  he  wrote  to 
Mrs.  Shannon,  or  heard  from  her,  directly 
or  Indirectly,  or  saw  her  until  January  19, 
1910,  more  than  seven  months  after  the  In- 
cident In  the  bank.  On  the  day  mentioned, 
Mr.  Watton  went  to  see  Mrs.  Shannon,  who 
was  living  In  Oakland,  Cal.,  and  at  that  time 
the  subject  of  other  tenants  for  the  ranch 
was  discussed;  but,  so  far  as  appears,  uotli- 
Ing   whatever  was  said   about  the   Sasselli 


transaction.  On  January  IV,  J»10,  Mrs. 
Shannon  wrote  to  Mr.  Watton  about  pro- 
curing another  tenant  for  the  ranch,  and  In 
that  letter  she  says:  "  •  •  »  The  uiun  on 
the  ranch  to  remain  until  March."  It  l.s 
contended  that  this  shows  knowledge  on  th<~ 
part  of  Mrs.  Shannon  of  the  Sasselli  trs.v 
action.  I  confess  I  cannot  Imagine  Just  wb£>. 
she  meant  by  that  phrase,  but  one  thing  l" 
certain — she  could  not  have  been  alluding  to 
Sasselli,  for  the  reason  that  he  had  abandon- 
ed the  ranch  two  or  three  months  before,  and 
no  one  was  on  the  ranch  at  the  time  she 
wrote  the  letter.  Hence  we  cannot  escaiie 
the  conclusion  that-  whatever  Information 
Mrs.  Shannon  received  from  Watton  on  Jan- 
uary 10th  concerning  the  Sasselli  transac- 
tion. If  she  had  any,  was  not  accurate  If  she 
assumed  that  Sasselli  was  still  on  tlie  ranch, 
and  therefore  she  cannot  be  held  to  have  rat- 
ified the  bank  transaction. 

I  therefore  conclude  there  was-  no  release 
by  operation  of  law  because  of.  what  took 
place  In  the  bank  on  June  15,  1009 ;  and  as- 
suming that  defendants  were  released  by  the 
Tori  transaction,  plaintiff  is  entitled  to  the 
unpaid  rent  from  July  1,  1009,  up  to  the 
consummation  thereof,  less  the  amount  paid 
by  SassellL 

(54  MODL  133) 

Ex  parte  HUGHES.    (No.  4009.) 
(Supreme  Court  of  Montana.     Oct  25,  1917.) 

1.  CBiittNAL  Law  <s=>1208(0)  —  iNOBTKRin- 
NATE  Sentence — Lenotu  of  Sentence. 

Under  Laws  1917,  c.  10,  providing  tiiat  when 
any  person  shall  be  found  guilt;  of  any  crime, 
with  certain  exceptions,  the  court  must  sentence 
him  to  confinement  for  not  less  than  a  certain 
time  nor  longer  than  a  certain  time,  and  tbat 
the  minimum  time  shall  not  be  longer  than  one- 
half  of  the  maximum  time  named  in  the  judg- 
ment, an  indeterminate  sentence  furnishes  no 
authority  for  holding  the  prisoner  in  con6ne- 
ment,  where  the  minimum  was  in  excess  of  one- 
hnlf  of  the  maximum  imposed. 

2.  Habeas  Corpus  «=»109  —  Disposition  of 
Person — Remand  fob  Proper  Sentekck. 

On  habens  corpus  by  a  person  held  under 
an  indeterminate  sentence,  void  because  fixing 
the  minimum  term  in  excess  of  one-half  of  tlie 
maximum  term,  the  petitioner  will  not  be  dis- 
charged, but  will  be  committed  to  the  custody 
of  the  sheriff  of  the  proper  county,  to  be  brought 
before  the  court  for  sentence. 

Original  application  by  J.  P.  Hughes  for 
a  writ  of  habeas  corpus.  Petitioner  com- 
mitted to  the  custody  of  the  sheriff. 

J.  D.  Taylor,  of  Hamilton,  and  Clyde 
Slagle,  of  Stevensvllle,  for  relator.  Frank 
Woody,  of  Butte,  and  S.  C.  Ford,  of  Helena, 
for  respondent 

BRANTLY,  C.  J.  Ilalieas  corpus.  On 
March  2, 1017,  in  the  district  court  of  Ravalli 
county,  complainant  was  convicted  of  the 
crime  of  statutory  rape;    the  Jury  by  their 
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verdict  leaving  his  punishment  to  be  fixed 
by  the  court.  This  the  court  did,  pronounc- 
ing Judgment  on  March  5th  that  the  com- 
plainant be  Imprisoned  in  the  state  prison 
for  a  term  of  not  less  than  17  nor  more 
than  20  years.  By  this  application  he  seeks 
his  absolute  release  and  discharge  fro:>i  the 
state  i)rlsoii.  on  the  ground  thnt  tht'  judg- 
ment Is  void,  in  that  It  Is  not  authorized 
by  the  Indeterminate  Sentence  Law  (Laws 
1917,  c.  16,  p.  16).  By  this  Act  the  Legis- 
lature amended  the  act  of  1915  (Laws  1915, 
c.  14,  p.  21)  by  prescribing  a  definite  limit 
within  which  the  court  or  Jury,  as  the  case 
may  be,  may  fix  the  minimum  of  the  term  of 
imprisonment  which  may  be  imposed  by  tiio 
Judgment  for  the  particular  crime.  It  pro- 
vides that  the  minimum  may  be  less  than 
one-half  of  the  maximum,  but  In  no  case 
shall  It  be  greater.  In  other  respects  the 
provisions  of  the  later  act  are  the  same  as 
those  of  the  original  act.  The  question  pre- 
sented by  the  instant  application,  therefore. 
Is  substantially  the  same  as  that  presented 
in  the  Collins  Case,  decided  by  myself  at 
Chambers  (In  re  Collins,  51  Mont.  215,  152 
Pac.  40),  and  in  the  Lewis  Case,  subsequent- 
ly decided  by  the  court  (In  re  Lewis,  61  Mont 
639,  154  Pac.  713). 

[1,2]  That  the  trial  court,  in  pronouncing 
Judgment,  overloolced  the  later  act.  Is  ap- 
parent from  the  fact  that  he  fixed  the  mini- 
mum in  excess  of  one-half  of  the  maximum, 
as  expressly  provided  by  it.  The  Judgment  in 
its  present  form,  therefore,  furnishes  no 
authority  for  holding  the  complainant  in 
confinement  in  the  state  prison.  He  is  not 
entitled  to  go  free,  however.  Under  the  au- 
thority of  the  Lewis  Case,  he  is  entitled  to 
be  discharged  from  this  confinement;  but  he 
must  be  committed  to  the  custody  of  the 
sheriff  of  Ravalli  county,  to  be  by  him 
brought  before  the  court  of  that  county  for 
sentence  in  conformity  with  the  statute.  Ac- 
cordingly it  Is  so  ordered. 


(30  Idaho,  676) 

DWTER  V.  LIBERT. 

(Supreme  Court  of  Idaho.    June  30,  1917.    Re- 
hearing Denied  Oct.  2,  1917.) 

1.  Libel  ard  Slandbb  «=»15  —  Actionable 
Words— Special  Dauaobs. 

In  determininK  whether  particular  words 
are  actionable  per  se,  the  same  rule  does  not 
apply  to  libel  as  to  slander. 

2.  Libel  and  Slandeb  <S=>16  — Actionable 
WoBBS— Special  Damages.' 

A  written  commuuication  of  a  character 
conducive  to  biadven  the  reputation  of  the  per- 
son referred  to,  or  excite  ridicule  or  wrath 
against  him,  or  destroy  public  confidence  in 
bim,  is  actionable,  without  proof  of  special  dam- 
age. 

8.  Libel  and  Slander  ^=>1&— Actionablk 
WoBDS— Business  Dishonesty. 
A  written  publication,  charging  one  with 
willful  falsehood  in  the  matter  of  a  serious 
business  transaction,  must  necessarily  expose 
him  to  contempt  and  lower  him  in  the  common  i 


estimation  of  citizens,  and  is  therefore  action- 
able per  se. 

4.  Libel  and  Slander  €=>4S(2)— Complaint 
Against  Public  Officer — Privilege. 

A  complaint  against  a  public  otlicer,  filed 
with  a  body  having  a  right  to  discharge  him, 
is  conditionally  privileged  upon  good  faith  and 
the  absence  of  malice. 

5.  Libel  and  Slandeb  4=>48(2)— Couplaint 
Against  Public  Officer— Privilege. 

Where  a  complaint  has  been  made  against 
D.,  a  public  ofiicer,  who  thereupon  requests 
that  the  complaint  be  filed  in  writing,  in  order 
that  he  may  be  heard  thereon,  thereby  creates 
a  privilege  in  the  plaintiff,  conditioned  upon 
good  faith  and  the  absence  of  malice. 

6.  Libel  a:«d   Slander  €=3123 (6)— Malice- 
Question  FOB  JUBT. 

The  question  of  good  faith  and  malice  is 
one  for  the  Jury. 

7.  Damages  «=»151— Malice  —  E>xe>(flabt 
Damages— Allegations  in  Complaint. 

Where  the  general  allegations  of  a  complaint 
are  sufficient  to.  show  that  the  wrong  complain- 
ed of  was  inflicted  with  malice  or  oppression,  or 
like  circumstances,  the  complaint  will  be  suffi- 
cient to  authorize  the  infliction  of  ezemplary 
damages. 

8.  Damages  ®=>208(l't— Exemplary  Dakaoks 
— Pecuniary  Abilfty  of  Defendant. 

Where,  under  the -pleadings  of  a  case,  ex- 
emplary damages  may  be  allowed,  the  pecuniary 
ability  of  the  defendant  is  a  proper  matter  for 
the  consideration  of  the  Jury. 

Appeal  from  District  Court,  Ne>  Peroe 
County ;  Edgar  C.  Steele,  Judge. 

Action  for  libel  by  William  Dwyer  against 
W.  A.  Libert  Judgment  for  plaintiff,  and 
defendant  appeals.    Aflirmed. 

Miles  S.  Johnson,  of  Lewlston,  and  James 
F.  Allshle,  of  Cceur  d'Alene,  for  appellant . 
Clay    McNamee  and  Palmer  H.   MclDtyre^  - 
both  of  Lewlston,  for  respondent 

RICE,  J.  This  is  an  action  for  libel, 
brought  by  the  respondent,  William  Dwyer, 
against  appellant  W.  A.  Libert.  The  re- 
spondent shortly  prior  to  the  time  the  ao- 
tlon  arose,  was  employed  by  the  city  of  Lew- 
lston In  the  capacity  of  patrolman.  Cer- 
tain charges  were  made  by  the  appellant  to 
the  mayor  and  city  council  of  the  city  of 
Lewlston,  resulting  in  the  discharge  of  the 
respondent  Respondent's  attorney  thereup-  ' 
on  appeared  before  the  council  and  request- 
ed that  body  to  request  the  appellant  to  file 
his  charges  in  writing  and  to  have  a  data 
set  so  that  respondent  might  be  there  for  the 
purpose  of  a  hearing.  The  council  reconsid- 
ered its  action  and  requested  appellant  to 
file  his  charges  In  writing.  Appellant  there- 
upon had  his  charges  prepared  and  filed  with 
the  city  council,  which  writing  contained  the 
following  matter  alleged  to  be  libelous,  to 
wit: 

"Complainant  bad  several  tallu  with  William 
Dwyer  during  the  few  days  following,  and  on  or 
about  the  30th  day  of  September,  1915,  the  said 
William  Dwyer  informed  the  complainant  that 
Kittie  Begle  would  be  down  on  Saturday  fol- 
lowing, at  which  time  the  matter  would  be  fixed 
up  by  securing  the  indebtedness  with  a  mort- 
gage, wbieli  said  conversation  was  Inter  ron- 
firmed  by   Mr.  Dwyer  in  a  conversation   with 
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Center  Alexander,  acdnc  a>  tbe  agent  of  Joseph 
Alexander.  That  at  the  time  of  making  this 
statement  to  \V.  A.  Ldbert,  and  confirmation  of 
same  to  Center  Alexander,  the  said  William 
I>wyor  was  knowingly  making  false  statements 
in,  to  wit,  that  on  the  Zid  day  of  July,  1915, 
tbe  said  Kittie  Begle  had  redeeded  to  Kittie 
Dwyer  as  her  sole  and  separate  property  the 
real  property  in  question,  which  deed  had  been 
held  and  was  so  held  by  said  parties  at  the 
time  of  the  conversation  of  September  25th, 
and  was,  together  with  a  homestead  declaration 
of  Kittie  Dwyer,  placed  of  record  in  the  office 
of  the  county  recorder  on  the  2Sth  day  of  Sep- 
tember, 1015,  and  was  -o  of  record  at  the  time 
the  said  William  Dwyer  was  promising  W.  A. 
Libert  to  have  tbe  said  Kittie  Begle  come  down 
and  secure  tbe  indebtedness  with  a  mortgage 
on  or  about  the  30th  day  of  September.  That 
the  entire  question  of  having  the  said  Kittie 
Begle  enter  into  tbe  matter  was  held  out  by 
the  said  William  Dwyer  falsely,  for  the  reason 
that  on  the  22d  day  of  July,  1915,  over  two 
months  before  the  25th  day  of  September,  1915, 
the  said  Kittie  Begle  bad  ceased  to  have  any 
interest,  legal  or  otherwise,  in  said  property." 

The  complaint  contained  no  colloquiuni  or 
InnueDdo,  and  no  special  damages  were 
claimed  In  tbe  complaint.  It  is  urged  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion, that  the  written  charge  does  not  con- 
tain language  which  is  libelous  per  se,  and 
that  the  complaint  contains  no  Innuendo 
showing  that  on  account  of  the  circumstances 
tbe  matter  was  libelous  as  against  respond- 
ent 

[1,2]  Criminal  Ubel  is  defined  by  section 
6737.  RcT.  Codes,  as  follows: 

"A  Ubel  is  a  malicious  defamation,  expressed 
either  by  writing,  printing,  or  by  signs  or  pic- 
tures, or  the  like,  tending  to  blacken  the  mem- 
ory of  one  who  is  dead,  or  to  impeach  the. hon- 
esty, integrity,  virtue,  or  reputation,  or  publish 
the  natural  or  alleged  defects,  of  one  who  is 
alive,  and  thereby  to  expose  him  to  public 
hatred,  contempt,  or  ridicule." 

In  the  case  of  State  v.  Sheridan,  14  Idaho, 
222,  98  Pac.  656,  15  L.  B.  A.  (N.  S.)  497,  it 
was  noted  that,  in  determining  whether  par- 
ticular words  were  actionable  per  se,  the 
same  rule  does  not  apply  to  Ubel  as  to  slan- 
der. In  the  case  of  Farley  v.  Evening  Cbron- 
icie  Pub.  Co.,  113  Mo.  App.  216,  at  page  225, 
87  S.  W.  665,  at  page  568,  the  Supreme  Court 
of  Missouri  said: 

"But  written  or  printed  matter  which  is  com- 
municated to  third  parties  stands  on  a  different 
footing,  and  is  often  actionable  when  it  would 
not  be  if  spoken.  As  intimated,  if  it  is  of  a 
diaracter  conducive  to  blacken  the  reputation 
of  the  person  referred  to,  or  excite  ridicule  or 
wrath  against  him,  or  destroy  public  confidence 
in  him,  it  is  actionable  without  proof  of  special 
damagei.  The  reason  assigned  for  this  legal 
difference  between  written  and  spoken  language 
is  that  writing  or  printing  injurious  statements 
about  a  person  implies  a  deliberate  purpose  to 
do  harm,  whereas  detrimental  words  are  often 
spoken  thoughtlessly  or  in  a  passion.  Weight  is 
allowed,  also,  to  the  more  enduring  character 
and  wider  vogue  of  published  statements.  Od- 
gera,  Ubel  &  Slander  (4th  Ed.)  p.  4." 

See,  also,  Cooley  on  Torts  (3d  Bd.)  p.  390. 

[3]  We  have  no  doubt  that  the  written  pul>- 
lication  of  tbe  words  alleged  in  the  complaint 
is  actionable  per  se.  Truthfulness  is  one 
of  the  basic  Tiitues>  perhaps  tbe  most  funda- 


mental of  alL  To  diarge  a  man  In  a  writ- 
ten publication  with  willful  falsehood  in  the 
matter  of  a  serious  business  transaction  must 
necessarily  expose  him  to  contempt  and  bare 
a  tendency  to  lower  bim  in  the  common  esti- 
mation of  citizens,  liiley  ▼.  Lee,  88  Ky.  603, 
11  S.  W.  713,  21  Am.  St.  Rep.  358?  25  Cya 
255;  Ilatt  v.  Evening  News  Ass'n,  »4  Mich. 
114,  53  N.  W.  952;  Lindley  y.  Uorton,  27 
Conn.  68;  Paston  v.  Woodward,  31  MonL 
195,  78  Pac.  215,  107  Am.  St  Rep.  416,  3  Ann. 
Cas.  546;  Monson  v.  Lathrop,  96  Wis.  386, 
71  N.  W.  696,  65  Am.  St  Rep.  54. 

Appellant  next  contends  that  there  was  no 
evidence  of  the  falsity  of  tbe  publication,  but 
that,  on  the  contrary,  the  proof  of  the  truth 
of  the  publication  was  conclusive.  Tbe  gist 
of  the  libel  is  contained  in  the  statement  that 
at  the  time  of  making  the  statement  to  ap- 
pellant and  to  one  Alexander,  tliat  "Kittie 
Begle  would  be  down  on  the  Saturday  foUow- 
lug,  at  which  time  the  matter  would  be  fixed 
up  by  securing  the  Indebtedness  with  a  mort- 
gage," tbe  respondent  was  knowingly  mak- 
ing a  false  statement,  in  that  at  that  time 
Kittle  Begle  had  reconveyed  the  property  to 
the  wife  of  respondent,  who  had  filed  a  home- 
stead declaration  upon  the  same,  and  there- 
fore Kittle  Begle  would  be  entirely  unable  to 
give  tbe  mortgage  security.  The  testliuony 
of  respondent  was  to  the  effect  that  appel- 
lant, at  the'  time  of  tbe  conversation  referred 
to,  was  threatening  to  bring  suit  against  Kit- 
tie  Begle,  and  that  respondent  bad  told  ap- 
pellant that  he  need  not  send  the  summons 
to  tbe  town  of  Nez  Perce  to  serve  upon  her, 
and  thus  interfere  with  her  duties,  as  she 
would  be  down  to  L«wiston  on  the  following 
Saturday.  Respondent  denied  that  he  stated 
to  appellant  or  Alexander,  that  she  would 
give  a  mortgage  as  security.  Tbe  wllifUI 
falsehood  charged  was  in  misleading  appel- 
lant into  believing  that  he  would  receive 
mortgage  security  for  his  indebtedness.  On 
this  matter  the  evidence  was  conflicting,  and 
the  determination  of  tbe  fact  was  properly 
left  to  the  jury. 

[4-6]  It  is  next  contended  that  the  com- 
munication was  privileged,  for  the  reason 
that  it  was  filed  with  a  body  that  bad  the 
right  to  discharge  a  public  ofiicer.  In  a  case 
of  this  kind  the  communication  is  qualifiedly 
privileged,  and  in  order  for  one  who  makes 
such  publication  to  claim  the  benefit  of  the 
privilege  the  statement  must  be  made  in  good 
faith  and  in  the  absence  of  malice.  In  the 
case  of  Foster  v.  Scrlpps,  39  Mich.  376, 33  Am. 
Rep.  403,  we  find  the  following: 

"But  where  a  person  occupies  an  office  like 
that  of  a  city  or  district  physician,  not  elected 
by  the  public,  but  appointed  by  the  council,  and 
subject  only  to  removal  by  the  council,  we  have 
found  no  authority,  and  we  think  there  is  do 
reason,  for  holding  any  libel  privileged,  except 
a  bona  fide  representation,  made  without  mahce 
to  the  proper  authority,  complaining  on  reason- 
able grounds." 

See  Bodwell  v.  Osgood  (20  Mass.)  3  Pick. 
379,  15  Am.  Dec.  228;    Finley  y.  Steele,  13» 
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Mo.  290,  60  S.  W.  106,  52  li.  B.  A.  852;  How- 
»rth  y.  Barlow,  U3  App.  Dlv.  510,  99  N.  Y. 
Supp.  457. 

The  question  of  the  good  faltli  of  the  pub- 
Icatlon  and  the  absence  of  malice,  under  the 
ivldence,  was  properly  left  for  the  Jury  to 
letermlne. 

It  l3  next  contended  that,  as  respondent  re- 
luested  the  mayor  and  city  council  to  have 
ippellant  file  bis  charges  In  writing,  he 
hereby  consented  to  the  publication  of  the 
ibelous  matter  and  is  in  no  condition  to  com- 
lain.  If  the  only  publication  that  can  be 
roved  is  one  made  by  the  defendant  In  an- 
iver  to  an  application  from  the  plaintiff,  or 
ime  agent  of  the  plaintiff,  demanding  ex- 
lanatlou,  such  answer,  if  fair  and  relevant, 
111  be  held  privileged,  for  the  plaintiff 
rought  It  upon  himself;  but  a  person  can- 
)t  take  advantage  of  an  importunity  given 
r  request  of  the  plaintiff  to  gratify  his 
allce.  Laughlln  v.  Schnitzer  (Tex.  Cir. 
pp.)  106  S.  W.  908.  In  the  case  of  Luzen- 
rg  v.  O'Malley,  116  La.  699,  at  page  707, 

South.  40,  at  page  44,  the  following  lan- 
lage  is  used: 

'It  would  seem  to  be  too  plain  to  aUow  of 
Terence  of  opinion  that,  when  plaintiff  chal- 
iged  defendant  to  name  the  'reasons  too  na- 
rroua  to  mention'  why  he  was  unfit  to  be  dis- 
ct  attorney,  or  even  to  practice  law,  he  did 
t  request  defendant  to  public  malidons  false- 
idg  about  him." 

iee,  also,  Schultz  ▼.  Gnldensteln,  144  Mich. 
{,  108  N.  W.  96. 

n  this  case  It  cannot  be  said  that  plaintiff 
luested  the  publication  for  the  purpose  of 
nging  an  action  thereon,  or  consented  to 
publication  of  a  libel  against  himself  by 
lellant  Api>ellant  had  made  verbal  charg- 
tgalnst  him  to  the  proper  authorities,  upon 
ch  charges  It  seems  respondent  was  dis- 
sed.  In  order  that  he  might  have  an  op- 
:unity  to  answer  the  charges,  of  which  he 
'  have  been  more  or  less  Ignorant,  he  re- 
nted that  the  appellant  file  the  charges 
vritins.  In  order  that  be  might  be  heard 
eon.  it  cannot  be  said  that  the  re- 
dent  requested  the  appellant  to  publish 
ous  matter  about  him.  The  request 
jnts  to  this:  That  if  appellant  in  good 
I  and  without  malice  had  any  charges  to 
?  against  him  he  would  like  to  have  such 
?es  made  in  writing.  The  question  of 
rood  faith  of  the  appellant  in  filing  the 
?os,  and  as  to  whether  he  was  actuated 
nallce,  was,  under  Instructions  of  the 
,  properly  left  to  the  Jury,  and  its  finding 
on  will  not  be  disturbed. 
8]  Appellant  objected  at  the  trial  to  the 
ring  question,  which  objection  was  over- 
,  and  exception  saved: 

Mr.  Dwyer,  are  you  generally  acquainted 
tbe  financial  standing  and  responsibility 
'.  Libert;  that  is,  whether  or  not  he  is  a 
nan   or  a  wealthy  man?' 

>ellant  assigns  the  overruliDg  of  defend- 
objectlon  as  error. 


"In  actions  (or  libd,  the  weight  of  authority 
ia  conceded  to  be  in  favor  of  the  rule  that  the 
pecuniary  circumstances  of  the  defendant  are 
admissible  in  favor  of  the  plaintiff  as  tending 
to  show  the  influence  his  words  would  have  and 
the  consequent  extent  of  the  injury."  25  Cyc. 
508. 

In  2  Sutherland  on  Damages  (4tta  Ed.)  p. 

1315,  that  authority  says: 

"In  other  cases  it  has  been  held,  and  the  better 
doctrine  from  its  intrinsic  reasonableness  is, 
that  so  far  as  the  cause  of  action  rests  upon 
an  injury  to  character  or  an  insult  to  the  per- 
son compensatory  damages  may  be  increased  by 
proof  of  the  wealth  or  the  defendant  This 
18  upon  the  ground  that  wealth  is  an  element 
which  goes  to  make  up  his  rank  and  influence  in 
society,  and  thereby  renders  the  injury  or  insult 
resulting  from  his  wrongful  act  the  greater.  But 
in  such  cases,  as  it  te  rather  the  reputation 
for,  than  tbe  possession  of,  wealth  which  is  the 
cause  of  this  increased  rank,  the  testimony 
should  correspond,  and  only  the  general  question 
as  to  hia  circumstances  can  be  asked,  and  not 
the  details." 

In  the  Instant  case  the  allegations  of  the 
complaint  would  Justify  the  Jury  in  brlnttlng 
in  a  verdict,  not  only  for  compensatory  dam* 
ages,  but  also  for  exemplary  damages.  The 
complaint  alleges  that  the  charges  were  false 
and  malicious,  and  published  by  the  defend- 
ant with  the  deliberate  purpose  and  intention 
of  injuring  the  plaintiff  in  his  good  name 
and  reputation,  and  causing  his  dismissal  as 
said  patrolman  of  said  city  of  Lewlston, 
Idaho.  In  the  case  ot  Stark  t.  Bpler,  69 
Or.  262, 117  Pac.  276,  the  court  said: 

"The  rules  of  pleading  do  not  require  that  the 
allegations  relating  to  exemplary  damages 
should  be  set  out  separately  from  tbe  other 
averments  of  the  complaint.  Special  damages 
must  be  grounded  upon  separate  allegations,  but 
exemplary  damages  are  so  intimately  connected 
with  general  damages  that,  if  the  genera]  alle- 
gations are  sufficient  to  show  the  wrong  com- 
plained of  was  inflicted  with  malice  or  oppres- 
sion, or  other  like  circumstances,  the  complaint 
will  be  sufficient  to  authorize  the  infliction  of 
punitive  or  exemplary  damages." 

See  SulUvan  v.  O.  B.  &  N.  Co.,  12  Or.  392, 
7  Pac.  608,  53  Am.  Rep.  364 ;  San  Francisco, 
etc.,  Soa  V.  Leonard,  17  Cat  App.  254,  119 
Paa  405 ;  laeger  t.  Metcalf,  11  Ariz.  283,  94 
Pac.  1094;  Martin  ▼.  Ck>rscaddcn,  84  Mont 
308,  86  Pac.  S3. 

It  is  not  necessary  to  the  recovery  of  ex- 
emplary damages  that  they  should  be  spe- 
cially claimed  in  the  complaint,  but  such 
damages  may  be  recovered  under  a  claim  for 
damages  generally.  Harmenlng  v.  Howland, 
25  N.  D.  38,  141  N.  W.  131;  Shoemaker  v. 
Sonju,  15  N.  D.  518,  108  N.  W,  42,  11  Ann. 
Cas.  1173;  Nashville,  etc.,  Ry.  Co.  v.  Black- 
mon,  7  Ala.  App.  530,  61  South.  468 ;  Davis  t. 
Seeley,  91  Iowa,  583,  60  N.  W.  183,  51  Am.  St. 
Rep.  356.    In  2  Sutherland  on  Damages,  p. 

1316,  the  author  says: 

"But  when  exemplary  damages  are  claimed  a 
different  question  is  presented.  The  defendant's 
pecuniary  ability  is  then  a  matter  for  the 
consideration  of  the  Jury,  on  the  ground  that  a 
given  sum  would  be  a  much  greater  punishment 
to  a  man  of  small  means  than  to  one  of  larger. 
For  this  purpose  the  reputed  wealth  of  the  de- 
I  fendant  may  be  proven,  subject  to  his  right  to 
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odntrovert  the  plaintiff's  eyidence,  and  the  proof 
may  be  directed  to  his  wealth  at  the  time  of  the 
trial." 

E^m  the  issues  presented  by  the  pleadings 
In  this  case,  therefore,  the  question  complain- 
ed of  was  not  objectionable.  Binford  T. 
Young,  115  Ind.  174,  16  N.  E.  142 ;  Marriott 
V.  Williams,  152  Cal.  706,  »3  Pac.  875 ;  Bark- 
ly  V.  Copeland,  74  CaL  1,  16  Pac.  307,  6  Am. 
St.  Rep.  413. 

The  other  errors  assigned  by  appellant  we 
do  not  deem  It  necessary  to  discuss.  The 
Judgment  Is  affirmed.  Costs  awarded  to  re- 
spondent. 

MORGAN.  J.,  concurs.  BUDGE,  C.  J.,  sat 
at  the  hearing,  but  took  no  part  In  the  deci- 
sion. 


(30  Idaho,  <M) 


ROSS  V.  KERR. 


(Supreme  Court  of  Idaho.    June  26.  1917. 
RehearhiK  Denied  Oct.  2, 1917.) 

1.  Malicious  Pbosecution  «=»16  —  Qbounds 
OF  Action— In  General. 

To  entitle  a  party  to  recover  damages  by 
reason  of  malicious  prosecution,  it  most  appear 
that  the  person  who  preferred  the  criminal 
charge  acted  without  probable  cause  to  believe 
the  accused  guilty  of  the  crime  charged,  that  he 
acted  with  malice,  and  that  the  criminal  action 
was  terminated  in  favor  of  accused. 

2.  MAMCIOtTB    PBOSECtTTION    ®=»71(2)— PBOBA- 

BU!  Cause— Question  pob  Jury.  ■ 
The  existence  of  facts  showing  probable 
cause  is  for  the  jury  to  determine;  whether  or 
not  the  facts,  found  by  the  jury  to  exist,  con- 
stitute probable  cause,  is  a  question  for  the 
court. 

8.  Malicious  Pbosbcution  «=»21(2)  —  De- 
fense—Advice  OF  Counsel. 
To  justify  by  advice  of  counsel,  defendant 
must  show  that  he  truly,  correctly,  fully,  fairly, 
and  in  good  faith  stated  to  such  counsel  all  the 
facts  within  his  knowledge,  or  which  he  might, 
witii  reasonable  diligence,  have  ascertained, 
hearing  upon  the  guilt  or  innocence  of  the  ac- 
cused. 

4.  Malicious  Prosecution  «=>32,  68— "Actu- 
al Malice"— Absence  of  Probable  Cause 

• — Punitive  Dailaoes. 

Malice  must  be  shown  to  have  existed  before 
a  recovery  may  be  had  by  reason  of  a  malicloua 
prosecution;  but  malice,  as  a  fact,  may  be  in- 
ferred by  the  jury  from  the  absence  of  probable 
cause.  In  order  to  recover  punitive  damages, 
however,  actual  malice  in  preferring  the  charge 
must  be  shown  to  have  existed.  This  is  done  by 
showing  that  the  person  who  preferred  the 
charge  was  actuated  by  ill  will  or  a  desire  to 
bjure  the  accused  (citing  Words  and  Phrases, 
Actual  Malice). 

5.  Malicious  Prosecittion  ®=>35(1)  —  Deter- 
mination IN  Favor  of  Accused. 

The  fact  that  the  testimony  taken  at  the 
preliminary  examination  was  not  written  by  a 
reporter  does  not  render  the  proceeding  void,  or 
the  order  discharging  the  accused  of  no  avail 
as  a  determination  in  his  favor  of  the  criminal 
action. 

6.  Appeal  and  Ebbob  «=5»1002— Verdict  on 
CoNFLiCTiNO  EVIDENCE- Review. 

An  appellate  court  will  not  disturb  the  ver- 
dict of  a  jury  or  the  judgment  of  a  trial  court 
because  of  a  conflict  in  the  evidence,  when  there 
is  sufficient  proof,  if  uncontradicted,  to  sustain 
it 


7.   EVISERCK  9=»471(9)— CORCLUSIOH  OF  WIT- 
NESS. 

In  an  action  for  malicious  prosecation.  a 
question  to  defendant  as  to  whether  he  was 
actuated  by  malice  in  making  the  criminal 
charge  called  for  a  conclusion  of  law,  and  was 
properly  exduded. 

Appeal  from  District  Court,  Ada  County; 
Cbas.  P.  McCarthy,  Judge. 

Action  by  P.  C.  Ross  against  George  A 
Kerr.  Judgment  for  plaintiff,  motion  for  new 
trial  denied,  and  defendant  appeals.  Af- 
firmed. 

J.  I*  Nlday,  of  Boise,  for  appellant  Perky 
A  Crow  and  Young  &  Brinck,  all  <^  Boise,  tor 

respondent 

MORGAN,  J.  From  December  2,  1012.  to 
May  10,  1913,  the  respondent,  Ross,  was  em- 
ployed by  the  American  Laundry  Compan;', 
of  which  appellant,  Kerr,  was  part  owner  and 
president  His  duties  were  those  of  a  driver 
of  one  of  the  delivery  wagons  of  the  company 
and  to  solicit  patrcmage  and  deliver  the  arti- 
cles when  laundered.  On  or  about  May  29, 
1913,  be  was  arrested  upon  a  charge  of  em- 
bezzlement preferred  against  him  by  appel- 
lant, who  accused  him  of  misappropriating 
moneys  collected  from  the  patrons  of  the 
laundry.  Respondent  thereupon  gave  bond, 
and  on  July  9,  1913,  was  discharged,  by  order 
of  the  Justice  of  the  peace  before  whom  the 
preliminary  proceedings  were  bad,  and  the 
charge  against  him  was  dismissed.  Thereaft- 
er he  instituted  this  action  against  appellant 
for  malidotis  prosecution.  The  Jury  rendered ' 
a  verdict  in  his  favor  In  the  sum  of  $2,000, 
$1,500  of  which  was  allowed  as  compensatory 
damages  and  $500  as  punitive  damages,  and 
Judgment  was  entered  for  these  amounts. 
Appellant  moved  for  a  new  trial,  which  mo- 
tion was  denied.  This  appeal  Is  from  the 
Judgment  and  from  the  order  denying  the  mo- 
tion for  a  new  trial. 

[1]  It  Is  contended  by  appellant  that  the 
evidence  disclosed  probable  cause  for  be- 
lieving the  respondent  guilty  of  embezzle- 
ment There  is  a  direct  conflict  In  the  tes- 
timony concerning  the  terms  of  the  contract 
of  employment  between  resxwndent  and  the 
laundry  company.  The  terms  of  this  agree- 
ment are  a  very  material  factor  In  determin- 
ing the  question  of  probable  cause.  Appel- 
lant, and  other  witnesses  In  his  behalf,  testi- 
fied that  under  the  terms  of  this  contract 
Ross  was  to  collect  the  money  due  from  the 
patrons  of  the  laundry,  and  account  for  the 
same  each  week,  and  that  he  was  to  receive, 
as  his  compensation,  15  per  cent  of  the  moa- 
ey  collected;  It  being  understood,  however, 
that  the  commissions  on  the  returns  of  tlie 
first  week  were  to  be  paid  to  a  party  by  the 
name  of  Smith,  who  was  respondent's  prede- 
cessor, and  who  accompanied  him  during  that 
time  in  order  to  familiarize  him  with  his  du- 
ties. On  the  other  hand,  respondent  testified 
that  by  the  agreement  of  employment  he  was 
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to  be  charged  bj  the  company  for  all  the 
lanndiy  he  procured,  whether  or  not  the 
charge  therefor  was  cc^ected  by  him,  and  be 
was  to  reimburse  himself  by  making  the  col- 
lections ;  that  he  was  to  receive  15  per  cent, 
based,  not  npon  the  amount  of  money  collect- 
ed, but  up<»i  the  amount  of  business  pro- 
cured; that  it  was  not  the  understanding 
that  the  first  week's  commissions  should  go 
to  Smith.  Respondent's  testimony  is  corrobo- 
rated, to  some  extent,  by  recitals  contained 
in  a  certain  agreement  entered  into  on  June 
9,  1913,  after  the  arrest,  wMch  agreement' 
was  in  the  nature  of  a  settlement  of  the  ac- 
count between  respondent  and  the  company. 
The  recitals  referred  to  are  as  follows: 

"That  whereas,  second  party  has  been  from 
December  2, 1912,  to  May  10, 1913,  inclusive,  col- 
lecting and  delivering  laundry  for  first  party  un- 
der a  contract'with  first  party  whereby  all  bills 
for  laundry  brought  in  by  second  party  *from 
customers  were  charged  directly  by  first  party 
to  second  party,  second  party  being  responsible 
for  the  payment  thereot  in  full  regardless  of 
whether  he  collected  the  amount  thereof  from 
the  customers  or  not,  second  party  to  receive 
and  be  entitled  to  withhold  15  per  cent,  commis- 
sion on  the  amount  of  all  moneys  so  charged  to 
him.    •    •    •" 

It  is  true  appellant  testified  that  when  he 
signed  this  agreement  for  the  company  he  did 
not  carefully  read  it,  or  know  that  It  contain- 
ed the  clause  above  referred  to;  however, 
there  was  testimony  that  the  agreement  was 
read  aloud  to  him  and  that  he  did  carefully 
read  it.  Special  interrogatories  were  sub- 
mitted to  the  jury  upon  the  question  of  the 
terms  of  the  contract  of  employment,  and  it 
found  them  to  be  as  testified  to  by  respond- 
ent 

[•]  An  api>eUate  court  will  not  disturb  the 
verdict  of  a  jury,  or  the  judgment  of  a  trial 
court  because  of  conflict  in  the  evidence, 
when  there  Is  sufficient  proof,  if  uncontra- 
dicted, to  sustain  it.    Jensen  v.  Bumgamer, 

28  Idaho,  706,  156  Pac.  114 ;   State  v.  Steen, 

29  IdahOk  337,  158  Pac.  499;  Casady  v. 
Stuart,  29  Idaho,  714, 161  Pac  1026;  Sweeten 
▼.  B^ell,  163  Pac.  612. 

(2,  S]  The  record  discloses  that  appellant 
consulted  the  prosecuting  attorney  of  Ada 
county  before  preferring  the  charge  against 
respondent  and  upon  his  advice  swore  to  the 
CMUplalnt  charging  embezzlement;  but  the 
Jury  found,  in  response  to  a  special  interrog- 
atory submitted  to  It  that  appellant  did  not 
relate  to  the  proeectiting  attorney  all  the 
material  facts  within  his  knowledge  bearing 
upon  the  terms  of  employment  in  that  he 
failed  to  state  that  the  relation  of  debtor  and 
creditor  existed  between  the  American  Laun- 
dry Company  and  respondent  It  is  evident 
that  appellant  did  not  state  facts  from  which 
such  relation  should  have  been  Inferred,  be- 
cause he  contends  that  such  facts  did  not  ex- 
ist To  Justify  by  advice  of  counsel,  defend- 
ant must  show  that  he  truly  and  correctly, 
fully  and  fairly,  and  in  good  faith  stated  to 
such  counsel  all  of  the  facts  within  his  knowl- 


edge, or  which  he  might,  with  reasonable  dil- 
igence, have  ascertained,  bearing  npon  the 
guilt  or  Innocence  of  the  accused.  "The  mak- 
ing of  an  exaggerated,  misrepresented,  incor- 
rect statement,  or  the  withholding  of  any  ma- 
terial fact,  is  inconsistent  with  probable 
cause."    26  Qyc.  34. 

Appellant  urges  that  the  evidence  was  in- 
sufficient to  show  malice  on  his  part  in  pre- 
ferring the  charge  against  respondent  Mal- 
ice is  an  essential  ingredient  of  malicious 
prosecution,  but  may,  as  a  fact  be  Inferred 
from  the  absence  of  probable  cause.  26  Cyc. 
23.  The  Jury,  however,  awarded  respondent 
punitive  damages  under  an  instruction  from 
the  court  that  It  might  do  so,  should  it  find 
that  actual  malice  existed.  The  record  dis- 
closes that  after  respondent  left  the  employ 
of  the  laundry  company  he  secured  a  position 
with  a  rival  concern,  and  that  appellant  be- 
lieved he  was  enticing  its  customers  and  in- 
ducing them  to  patronize  the  rival  laundry. 
There  was  evidence  of  threats  made  by  appel- 
lant that  he  would  prevent  respondent  from 
holding  a  position  or  obtaining  any  employ- 
ment. Appellant  admitted  that  be  caused  to 
be  inserted  in  the  newspapers  of  Boise,  after 
the  charge  against  respondent  had  been  dis- 
missed, an  article  to  the  effect  that  he  had 
abandoned  the  prosecution  out  of  sympathy 
with  the  family  of  respondent.  "This  evidence 
is  amply  sufficient  to  establish  the  existence 
of  actual  malice. 

[«,  S]  It  is  contended  that  there  was  not 
such  a  termination  of  the  criminal  case  as 
would  justify  the  action  for  malicious  pros- 
ecution. It  appears  that  the  attorney  who 
represented  respondent  in  the  criminal  action 
inquired  Of  the  prosecuting  attorney  whether  ■ 
or  not  the  proceeding  could  be  dismissed,  and 
that  a  continuance  of  the  preliminary  hearing 
was  had,  from  time  to  time,  by  consent  of 
all  the  parties.  After  the  settlement  of  the 
account  between  Ross  and  the  laundry  com- 
pany, on  June  9th,  the  deputy  prosecuting  at- 
torney made  a  motion  to  dismiss  the  case, 
which  was  opposed  by  respondent  for  the  rea- 
son that  no  grounds  were  set  forth  in  the 
motion  which  would  vindicate  him.  The 
Justice's  docket  which  is  in  evidence',  shows 
that  on  July  9,  1913,  the  time  finally  set  for 
the  preliminary  hearing,  the  examination  of 
respondent  came  on  duly  to  be  heard  upon 
notice  to  the  prosecuting  attorney  and  the 
prosecuting  witness;  that  the  sworn  tes- 
timony of  appellant  was  taken,  and  thereupon 
respondent's  counsel  moved  to  dismiss  the 
case,  for  the  reason  that  It  appeared  from  the 
evidence  that  he  had  not  committed  the  crime 
charged  against  him ;  that  the  magistrate  sus- 
tained the  motion  and  dismissed  the  charge. 
Respondent  introduced  testimony  to  show 
that  this  dismissal  was  not  procured  in  con- 
sideration of  the  settlement  of  the  account 
between  him  and  the  company.  The  deputy 
prosecuting  attorney  testified  that  he  contem- 
plated the  settlement  of  this  account  in  als 
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motion  to  dismiss  tbe  criminal  charge  only  so 
far  as  he  deemed  It  nearly  impossible  to  ob- 
tain a  conviction  upon  the  charge  of  embezzle- 
ment, where  it  would  be  shown  that  the  sum 
of  money  claimed  to  have  been  embezzled 
was  repaid.  It  Is  conceded  that  the  evidence, 
at  the  preliminary  hearing,  was  given  orally 
and  was  not  reported.  This  fact,  however, 
cannot  be  taken  advantage  of  by  appellant. 
There  Is  no  doubt  that  the  preliminary  hear- 
ing and  dismissal  of  the  charge  divested  tbe 
examining  magistrate  of  Jurisdiction  to  fur- 
ther consider  the  casfe  This  being  true,  there 
was  such  a  final  termination  of  the  criminal 
case  as  to  form  tbe  basis  for  this  action. 

Appellant  contends  that  the  court  erred  in 
submitting  to  tbe  Jury  an  instruction  direct- 
ing it  to  determine  the  terms  of  the  employ- 
ment between  Ross  and  the  company.  The 
existence  of  facts  bearing  on  tbe  question  of 
probable  cause  is  to  be  decided  by  tbe  Jury ; 
then  It  Is  the  duty  of  the  court  to  say  wheth- 
er or  not,  from  the  facts  found  by  the  Jury  to 
exist,  there  was  probable  cause.  Whether  or 
not  respondent  was  charged  with  the  money 
due  from  the  patrons,  and  was  to  pay  the 
company  irrespective  of  whether  he  made  the 
collections,  in  short,  whether  or  not  such 
facts  existed  as  would  make  the  relation  be- 
tn'een  him  and  the  company  that  of  debtor 
and  creditor,  were  disputed  questions  of  fact, 
and  were  correctly  submitted  to  the  Jury. 
The  Jury  having  found  for  respondent  on 
these  Issues  it  was  for  the  court  to  say  that 
there  wiis  a  want  of  probable  cause,  which  it 
did  in  its  Judgment  upon  the  verdict. 

The  court  submitted  to  tbe  Jury  the  ques- 
tion of  exemplary  or  punitive  damages.  By 
almost  unanimous  authority  this  is  proper 
where  malice  is  actuaL  There  is  sufficient 
evidence  In  this  case  to  support  the  finding 
of  actual  malice.  Appellant  requested  the  in- 
struction "that  actual  malice  must  be  proved 
by  plaintiff."  The  court  properly  refused  this 
instruction,  on  the  ground  that  actual  malice 
was  necessary  only  so  far  as  the  party  injured 
was  entitled  to  punitive  damages.  The  court 
submitted  the  question  of  actual  malice  prop- 
erly, and  defined  it  correctly  when  it  said  that 
If  the  Jury  found  that  appellant  was  actuated 
by  ill  will  toward  respondent,  or  by  desire  to 
Injure  him,  then  punitive  damages  could  be 
recovered.    1  Words  and  Phrases,  158. 

[7]  Appellant  contends  that  the  court  erred 
In  not  permitting  him  to  answer  a  question 
as  to  whether  or  not  he  was  actuated  by  mal- 
ice in  making  the  criminal  charga  The  ques- 
tion called  for  a  conclusion  of  law  and  the  ob- 
jection to  it  was  properly  sustained.  Glmbel 
V.  Gomprecht  (Tex.  Civ.  App.)  36  S.  W.  781 ; 
7  Ency.  Ev.  600;  Gabel  v.  Welsensee,  49  Tex. 
131.  Moreover,  he  was  permitted  to  testify 
as  to  bis  motives  in  making  the  charge. 

There  are  numerous  assignments  of  error, 
set  forth  by  appellant,  but  not  discussed  in  his 
brief.     We  have  examined  than  fully,  and 


are  convinced  that  they  are  not  well  taken.  A 
discussion  of  them  in  this  opinion,  however, 
can  be  properly  omitted. 

The  Judgment  and  order  appealed  from  are 
affirmed.    Costs  are  awarded  to  respondent. 

BUDGE,  O.  J„  and  RIOB,  J„  concur. 


(BO  Utah,  2TS) 

WHITE  V.  UTAH  CONDENSED  MILK  CO. 
(No.  2965.) 

(Supreme  Court  of  Utah.     Aug.  25,  1017.) 

1.  Master  ano  Sbbvant  «=»221(7)— Assciip- 
TioN  or  Risk  —  Prohibe  to  Uemeuy  Ue- 

FECTS. 

Where  the  facts  and  circumstances  are  such 
that  by  reason  of  some  defect  in  machiuery  or 
appliances  tiie  servant,  by  reason  of  liis  kuuwl- 
edge,  experience,  and  appreciation  of  tlie  dan- 
ger, frould  be  held  to  have  assumed  tbe  risk 
jn  case  of  an  accident,  yet,  if  the  master  prom- 
ises to  remefly  or  repair  such  defect  so  ns  lo 
make  the  machinery  or  appliances  reasonably 
safe,  and  the  servant,  in  reliance  of  such  prom- 
ise, remains  in  the  employ  of  the  master  and 
continues  to  discharge  his  duties  as  before,  the 
master  assumes  the  risk  of  injury  for  at  least 
a  reasonable  time,  unless  the  danger  is  so  ob- 
vious that  no  man  of  ordinary  prudence  wouid 
continue  to  discharge  the  duties  of  the  servant 
in  view  of  tbe  danger.^ 

2.  Master  and  Servant  <3=28S(14)— Ques- 
tions FOR  Jury  —  Assumption  or  Risk- 
Promise  TO  Remedy. 

\Vhere  the  servant  testified  that  the  master 
T<romised  to  provide  a  guard  for  a  steam  irauee; 
that  he  relied  thereon— whether  there  was  such 
a  promise  and  whether  the  servant  relied  there- 
on was  for  the  jury. 

3.  Mastbb  and  Servant  «=»288(1  5)— Ques- 
tions FOR  Jury— Assumption  or  Risk — Ob- 
vious Risks. 

Ordinarily  it  is  for  the  jury  whether  the 
danger  is  so  Imminent  and  obvious  that  a  man 
of  ordinary  prudence  would  not  have  contiDued 
in  the  employ  notwithstanding  the  promise. 

4.  Master  and  Servant  9=9288(14)— Ques- 
TTONs  for  Jury — ^Assumption  of  Risk — Ob- 
vious Risks. 

Evidence  held  not  to  warrant  saying  as  a 
matter  of  law  that  the  injured  servant  assumed 
tbe  risk  notwithstanding  the  master's  promise 
to  remedy  tbe  danger. 

6.  Master  and  Servant  «=s2i)5(8) — iNsrsnc* 
TTONs  —  Assumption  of  Risk  —  Obvious 

KISKS. 

Where  the  court  submitted  the  issne  wheth- 
er the  master  promised  to  remedy  the  danger  and 
the  servant  relied  thereon,  and  Instructed  that 
unless  tbe  danger  was  imminent  the  servant 
could  not  recover,  and  the  jury  found  for  plain- 
tiff, it  was  error  to  refuse'  the  requested  instruc- 
tion, precluding  recovery  if  the  danger  was  » 
obvious  that  a  person  of  ordinary  prudence 
would  not  have  Incurred  it,  notwithstanding 
which  the  servant  continued  work. 
6.  EvioENCB  «=»123(ll)— Extent  of  Inju- 
ries. 
The  injured  servant  could  not  testify  that 
when  he  applied  for  work  after  the  injury,  de- 
fendant's manager  said  that  they  would  not 
feel  safe  with  him  at  work,  owing  to  his  defec- 
tive sight  caused  by  the  injury ;  the  real  pur- 
pose being  to  show  the  extent  of  injury  as  view- 
ed by  defendant,  and  not  the  fact  that  the  serv- 
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wu  refiued  employment,  which  he  could 
vioENci  «=>242(1)— Adiossion  or  Sbsv- 

I^AOMISSIBIIJTT. 

['be  admissions  of  the  employer's  general 
ijjer,  outside  tbe  scope  of  his  employment, 
I  exteut  of  a  servant's  injuries,  are  not  ad- 
ble  against  the  employer, 

peal  from  District  Court,  Cadie  Cioon- 
I.  D.  Call,  Judge. 

tioQ  by  Walter  White  against  the  Utah 
mised  Milk  Couipauy.  Judgment  for 
tifl',  and  defendant  appeals.  Keversed 
remanded,  with  directions. 

ig  &  Nibley  and  P.  T.  Famsworth,  Jr., 
'  Salt  Lake  City,  for  appellant.  Geo.  Q. 
uiid  A  A  Law,  both  of  Logan,  for  re- 
lent. 

ICK,  C.  J.  This  is  an  action  to  recover 
1,'es  for  personal  injuries.  The  plaintiff, 
>  complaint,  in  sulistance,  alleged  that 
d  for  some  time  before,  the  accident  re- 
g  in  bis  injuries  he  was  in  the  employ 
!  defendant,  a  corporation,  in  its  steam 
condensing  plant  as  stationary  engineer 
;  charge  of  the  defendant's  steam  boil- 
team  separator,  engine,  etc.;  that  in 
lug  said  steam  separator  and  boilers 
s  necessary  to  have  a  glass  gauge, 
was  subjected  to  great  pressure  by  the 
generated  in  said  boilers,  and  that  in 
ming  the  duties  imposed  on  him  plain- 
frequent  intervals,  was  required  to  go 
aid  glass  gauge;  that  the  glass  tube 
sing  said  gauge,  by  reason  of  the  afore- 
ressure,  would  frequently  burst,  and, 
I  it  did  so,  the  steam  pressure  to  which 
subjected  would  cause  said  glass  tube 
ik  into  numerous  pieces  or  fragments 
would  be  thrown  in  ail  directions 
lout  the  boiler  room  where  plaintiff 
lulred  to  be;  that  said  glass  gauge,  on 
day  of  February,  1915,  by  reason  of 
assure  aforesaid,  exploded  with  great 
i,  and  by  reason  of  tbe  fact  that  tbe 
tnt  had  negligently  omitted  to  place 
eld  or  guard  over  the  gloss  tube  the 
>r  fragments  of  glass  were  scattered 
own  to  where  the  plaintiff  at  the  time 
uired  to  be,  and  some  of  tbe  pieces  or 
Its  of  glass  were  thrown  at  and  fore- 
plaintiffs  eye,  thereby  causing  his 
:  in  one  of  his  eyes  to  be  permanently 
and  affected;  that  some  time  before 
ittng  of  said  glass  gauge  as  aforesaid 
Intiff  demanded  that  the  defendant 
some  shield  or  guard  and  place  tbe 
er  said  glass  gauge  so  as  to  protect 
tttlff  from  being  injured  by  the  flying 
I  or  .fragments  of  glass  in  the  event 
:ge  should  burst  or  explode  as  afore- 
at  defendant  then  and  there  "prom- 

I  ▼.  8.  p.,  L.  A.  A  S.  L.  R.  Co.,  36  tTtah, 
'at.  736.  21  Ann.  Caa.  1229;  Id.,  S9  Utab, 
nc.  1119  ;  Idaho  F.  C!o.  ▼.  FIremen'a  Fund 
8    Utah,    41,  29  Fac.  826,  17  U  R.  A.  586.     , 


Ised  and  agreed  with  plaintiff  that  If  plain- 
tiff would  remain  at  work  in  said  engine 
room  as  defendant's  said  engineer,  the  de- 
fendant would  repair  said  defect  in  said  ma- 
chinery by  installing,  as  soon  as  tbe  same 
could  be  procured  on  the  market,  an  eye 
guard  for  tbe  said  glass  gauge  as  requested 
by  tbe  plaintiff" ;  that  the  plaintiff  relied  on 
said  promise,  and  continued  to  discharge  the 
duties  as  aforesaid;  that  the  defendant  dis- 
regarded the  promise  made  as  aforesaid,  and, 
as  a  consequence,  plaintiff  was  injured  as  be- 
fore stated.  I'he  plaintiff  also  alleged  that 
there  were  guards  or  stiields  on  tbe  market 
which  were  Inexpensive,  and  which  could 
have  been  procured  by  the  defendant  and  at- 
tached to  said  glass  gauge  so  that  in  case 
the  same  was -caused  to  burst  or  explode  as 
aforesaid  said  guard  or  shield  would  have 
prevented  the  pieces  or  fragments  of  glass 
from  being  thrown  out  Into  the  room  or  to 
where  the  person  operating  said  boilers,  etc., 
was  necessarily  required  to  be.  The  defend- 
ant filed  its  answer  to  the  complaint,  and, 
after  denying  the  alleged  negligence  on  Its 
part  and  the  alleged  promise  set  forth  in  tbe 
complaint,  it  also  affirmatively  averred  that 
if  plaintiff  was  injured  as  aforesaid,  the  in- 
jury was  the  result  of  his  own  negligence 
and  want  of  care ;  that  he  was  thoroughly  ac- 
quainted with,  and  fully  appreciated,  the 
danger  to  which  he  was  exposed  in  the  per^ 
formance  of  his  duties  as  engineer,  and  that 
he  had  assumed  the  risk  of  injury.  Defend- 
ant also  pleaded  a  further  defense,  which, 
however,  is  of  no  consequence.  The  case  was 
submitted  to  a  Jury,  which  returned  a  rer- 
dlct  for  plaintiff,  and  the  defendant  appeala 

Counsel  for  defendant  have  'assigned  and 
argued  numerous  errors  relating  to  the  in- 
structions given  by  the  court  and  to  the  re- 
fusal of  the  court  to  charge  as  requested,  and 
to  the  admission  of  certain  evidence.  We 
shall  consider  such  assignments  as  we  deem 
material  In  their  order. 

The  court,  at  the  request  of  the  plaintiff, 
in  substance,  charged  the  Jury  that  if  they 
found  from  a  preponderance  of  tbe  evidence 
that  the  glass  gauge  was  situate  as  alleged 
in  the  complaint,  "that  there  was  imminent 
danger  of  the  same  bursting  and  Intllctlng 
injury  upon  the  plaintiff  while  at  work"; 
that  at  that  time  there  was  an  appliance  in 
common  use  and  for  sale  on  the  market 
which,  if  Installed,  would  have  "preventeQ 
any  injury  resulting  from  the  breaking  of 
such  glass  gauge" ;  that  plaintiff  "had  direct- 
ed defendant's  attention  to  the  "danger  re- 
sulting from  the  breaking  of  said  glass 
gauge,"  '  and  that  said  danger  could  have 
"been  prevented  by  the  purchasing  and  in- 
stalling of  said  appliance" ;  that  the  defend- 
ant promised  that  it  would  remedy  such  de- 
fect by  supplying  said  "eye  guard,"  and  that 
plaintiff,  relying  on  said  promise,  continued 
to  operate  defendant's  machinery  as  he  had 
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tberetofore  done:  that  tilie  defendant  failed 
and  neglected  to  remedy  said  defect  by  pur- 
chasing and  Installing  the  aforesaid  appli- 
ance preventing  the  danger  from  the  burst- 
ing of  said  glass  gauge,  and  that  said  glass 
gauge  bursted  or  exploded,  and  by  reason  of 
Its  failure  to  comply  with  the  matters  before 
stated  the  plaintiff  was  injured  by  fragments 
of  said  glass  gauge  penetrating  his  eye,  "then 
and  in  such  event  you  are  Instructed  that 
your  verdict  In  this  case  must  be  for  the 
plaintiff  and  against  the  defendant."  The 
defendant  excepted  to  the  foregoing  charge. 
The  foregoing  statement  was  followed  in  the 
same  paragraph  by  the  further  statement 
that  in  case  the  Jury  found  "that  the  acci- 
dent did  not  occur  within  a  reasonable  time" 
after  the  alleged  promise  of  the  defendant, 
they  could  find  for  the  plaintiff;  and  the 
court  further  charged: 

"But  unless  you  find  by  a  preponderance  of 
the  evidence  in  this  case  that  it  is  the  general 
custom  among  perMns  owning  and  operating 
steam  plants  of  the  character  of  that  in  whicli 
plaintiff  met  with  his  accident  to  install  and 
maintain  eye  guards  about  the  glass  gauges  on 
steam  separators  therein,  your  verdict  must  be 
in  favor  of  defendant  and  against  plaintiff." 

To  the  portion  of  the  charge  last  referred 
to  the  defendant  did  not  except.  Defend- 
ant's counsel  now  insist  that  that  portion  of 
the  foregoing  charge  which  is  excepted  to 
states  all  of  the  elements  which,  in  the  Judg- 
ment of  the  court,  were  necessary  to  author- 
ize the  Jury  to  return"  a  verdict  In  favor  of 
the  plaintiff,  but  that  not  all  of  the  elements 
necessary  to  a  recovery  are  included  In  the 
court's  statement,  and  for  that  reason  the 
charge  is  erroneous.  As  pointed  out,  the 
court  added  at  least  two  other  propositions 
to  that  part  of  the  instruction  to  which  de- 
fendant's counsel  excepted  and  which  they 
now  Insist  did  not  contain  all  of  the  elements 
necessary  to  a  recovery.  The  particular 
complaint  which  counsel  make  to  that  part 
of  the  instruction  excepted  to  is  that  It  en- 
tirely excluded  from  the  Jury  the  defenses  of 
assumed  risk  and  contributory  negligence. 
It  will  be  observed  that  the  court  did  not 
Include  in  that  part  of  the  charge  excepted 
to,  nor  in  the  portion  not  excepted  to,  the  ele- 
ment of  assumed  risk  except  by  referring  to 
the  alleged  prc«nlse  of  the  defendant  The 
duty  that  is  ordinarily  Imposed  upon  the 
servant  in  case  the  master  has  promised  to 
remedy  some  defect  in  machinery  or  appli- 
ances, or  the  place  of  work,  is  entirely  omit- 
ted. 

Counsel  for  defendant  insist  that,  under 
the  undisputed  evidence  in  this  case,  the 
plaintiff,  as  a  matter  of  law,  assumed  the 
risk  of  injury  incident  to  the  bursting  of  the 
glass  gauge  aforesaid ;  that  be  could  recover 
only  In  case  that  the  Jury  found  that,  al- 
though the  alleged  promise  was  made,  and 
that  by  reason  of  that  promise  he  continued 
in  the  defendant's  employ,  yet,  if  the  Jury 
should  further  find  that  the  danger  was  so 


Imminent  and  "Obvloni  tbat  a  reaaonably 
prudent  man  would  have  declined  to  work 
.  at  and  near  said  glass  gauge  notwltlistandlng 
such  promise,"  the  plaintiff  could  not  recover 
in  this  action.  Hie  foregoing  elements  were 
embodied  in  the  request  to  charge  offered  by 
the  defendant,  but  the  court  refused  to 
charge  as  requested. 

[1]  Counsel  contend  that  the  court  erred 
in  refusing  to  so  charge  and  in  entirely  omit- 
ting from  its  charge  the  elements  or  proposi- 
tions contained  in  its  request  The  law  is 
well  settled  that  where  the  facts  and  circum- 
stances are  sudi  tliat  by  reason  of  some  de- 
fect in  machinery  or  appliances  the  servant, 
by  reason  of  his  knowledge,  experience,  and 
appreciation  of  the  danger,  would  be  held  to 
have  assumed  the  risk  In  case  of  an  accident, 
yet.  If  the  master  promises  to  remedy  or  re- 
pair such  defect  so  as  to  make  the  machinery 
or  appliances  reasonably  safe,  and  the  serv- 
ant, in  reliance  on  such  promise,  remains  in 
the  employ  of  the  master  and  continues  to 
discbarge  his  duties  as  before,  the  master  as- 
sumes the  risk  of  injury  for  at  least  a  rea- 
sonable time,  unless  the  danger  is  so  obvious 
that  no  man  of  ordinary  prudence  would  con- 
tinue to  discharge  the  duties  of  the  servant 
in  view  of  the  danger.  The  rule  is  stated  in 
various  terms  by  the  different  writers  and 
courts,  but  the  substance  of  all  the  different 
statements  is  practically  the  same.  In  John- 
son T.  Mining  Co.,  41  Utah,  142,  125  Pac.  407, 
Mr.  Justice  McCarty,  speaking  for  this  court, 
states  the  rule  thus: 

"The  rule  as  dedarcd  by  practically  all  of 
the  authorities  is  tbat,  when  the  master  in  re- 
sponse to  a  complaint  made  by  a  servant  of  the 
unsafe  and  dangerous  condition  of  the  place 
in  which  the  servant  is  at  work  promises  to 
eliminate  the  particular  danger  complained  of 
by  putting  the  premises  in  a  reasonably  safe  con- 
dition, and  the  servant,  relying  on  the  promisie, 
continues  at  work  for  a  reasonable  time  there- 
after, the  master,  and  not  the  servant  assumes 
the  risks  of  the  danger  complained  of  during 
such  reasonable  time,  unless  the  place  is  so  ob- 
viously dangerous  that  a  reasonably  prudent 
man  would  decline  to  work  there,  notwithstand- 
ing the  promise  of  the  master." 

In  1  Sherman  &  Redfleld,  Law  of  Neg.  (6th 
Ed.),  in  concluding  section  215,  where  the 
rule  is  discussed,  it  Is  said: 

"There  Is  no  longer  any  doubt  that  where 
a  master  has  expressly  promised  to  repair  a 
defect,  the  servant  does  not  assume  the  risk 
of  an  injury  caused  thereby  within  such  a  pe- 
riod of  time  after  the  -promise  as  would  he 
reasonably  allowed  for  its  performance,  or,  in- 
deed, within  any  period  which  would  not  pre- 
clude all  reasonable  expectation  that  the  prom- 
ise might  be  kept." 

In  26  Cyc.  1209,  the  rule  is  stated  In  the 
following  words: 

"Where  the  master  or  some  one  acting  in  his 
place  promises  to  romedy  the  defect  complained 
of,  the  servant  by  continuing  in  his  employment 
for  a  reasonable  time  after  such  promise  docs 
not  assume  the  risk  of  injury  from  the  defect 
unless  the  danger  was  so  patent  that  no  person 
of  ordinary  prudence  would  have  continued  to 
work." 
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In  2  Cooley  on  Torts  (3d  Ed.)  p.  1158,  the 
author,  after  substantially  stating  the  rule 
as  In  the  foregoing  quotations,  concludes  as 
follows: 

"If  the  danger  is  obvious  and  such  that  a 
reesonahl;  prudent  man  would  not  incur  it,  the 
rule  does  not  apply,  and  the  servant  continue<i 
at  his  own  risk." 

The  United  States  Supreme  Court,  in  the 
recent  case  of  Seaboard,  etc.,  Ry.  t.  Horton, 
233  U.  S.  402.  34  Sup.  Ct.  636,  58  L.  Ed.  1062, 
L.  R.  A.  1915C,  1,  Ann.  Cas.  1915B,  475.  re- 
affirmed In  239  U.  S.  595,. 36  Sup.  Ct  180, 
60  L.  Ed.  458,  In  the  beadnote  to  the  opinion 
In  233  U.  S.,  states  the  rule  In  the  following 
language : 

"Where  there  is  promise  of  reparation  by  the 
emnloyer,  the  continuinR  on  duty  by  the  employ* 
does  not  amount  to  assumotion  of  rislc  unless 
the  danger  be  so  imminent  that  no  ordinarily 
prudent  man  would  rely  on  such  promise." 

It  is  unnecessary  to  pureue  the  authorities 
farther. 

The  question,  therefore,  Is,  does  the  doc- 
trine stated  In  the  foregoing  cases  apply  to 
the  case  at  bar? 

[2-4]  The  plaintiff  testified  that  a  promise 
was  made  by  the  general  manager  of  the  de- 
fendant that  a  guard  or  shield  would  be  ob- 
tained to  obviate  the  danger  of  injury  from 
'  the  bursting  of  the  glass  gauge,  and  that  be 
requested  the  plaintiff  to  remain  at  his  post 
in  the  engine  room  as  before.  Tbe  plaintiff 
also  testified  that  In  reliance  on  the  promise 
he  remained  In  the  employ  of  the  defendant 
as  before,  and  that  the  explosion  occurred  In 
about  ten  days  or  two  weeks,  or,  perhaps,  ti 
little  longer,  after  the  promise  was  made. 
In  tbe  case  cited  from  239  U.  S.  there  was 
a  promise,  as  in  the  case  at  bar,  and  the 
question  was  whether  the  danger  arising 
from  the  bursting  of  a  glass  gauge  similar  to 
the  one  in  question  here  was  "so  Imminent 
that  no  ordinarily  prudent  man  would  rely 
on  the  promise,"  and  it  was  there  held  that 
the  court  could  not  say.  as  a  matter  of  law, 
that  the  danger  was  such.  Counsel  for  the 
defendant  in  this  case  Insist  that  In  this  case 
the  danger  was  so  obvious  and  imminent  tliat 
an  ordinarily  prudent  person  was  not  Justi- 
fied In  relying  on  the  promise  to  repair  or 
remedy  the  defect,  and  hence  plaintiff  assum- 
ed the  risk  as  a  matter  of  law,  notwithstand- 
ing the  promise.  In  view  of  the  evidence  in 
this  case  there  is  much  force  to  counsel's  con- 
tention. The  evidence  is  undisputed  that  the 
plaintiff  was  the  only  person  who  knew  that 
there  was  such  a  thing  as  a  shield  or  guard, 
and  he  alone  seemed  to  be  informed  where 
such  a  shield  was  procurable.  According  to 
his  testimony,  when  he  spoke  about  it,  the 
general  manager  did  not  seem  to  understand 
what  was  meant  by  a  shield  or  guard.  More- 
over, the  plaintiff  had  full  charge  of  the  holl- 
ers, the  steam  separator,  and  engine,  and  he 
himself  was  the  only  one  who  seemed  to 
know  and  appreciate  the  real  danger  arising 


from  the  bursting  of  the  steam  gauge.  If 
a  servant  ever  assumes  the  risk  of  danger. 
It  would  seem  that  In  the  absence  of  a 
promise  the  plaintiff  would  have  done  so  In 
view  of  -  the  undisputed  facts  and  circum- 
stances of  this  case.  The  promise  to  rem- 
edy the  defect  must,  however,  also  be  kept 
in  mind.  While  it  is  true  that  the  general 
manager  d«iied  that  he  made  any  promise, 
and  the  circumstances  seem  to  be  is  bis  fa- 
vor, yet.  In  view  that  the  plaintiff  testified 
to  the  promise,  and  that  he  relied  thereon, 
it  was  for  the  jury  to  say  whether  the  prom- 
ise was  made  and  whether  the  plaintiff,  in 
relying  thereon,  remained  in  charge  of  the 
boilers,  etc.  Ordinarily  it  is  a  question  of 
fact  for  the  jury,  as  pointed  out  by  the  Su- 
preme Court  of  the  United  States,  in  tbe 
case  last  cited,  whether  the  danger  is  so  im- 
minent and  obvious  that  no  man  of  ordinary 
prudence  would  have  continued  in  the  em- 
ploy notwithstanding  the  promise.  We  are 
not  prepared  to  say  that  the  evidence  is  of 
that  character  In  this  case  to  authorize  us 
to  say  as  a  matter  of  law  that  the  plaintiff 
assumed  tbe  risk  notwithstanding  the  prom- 
ise. 

[S]  As  we  have  pointed  out,  however,  the 
court,  at  plaintiff's  request,  charged  the  jury 
that,  unless  they  found  that  the  danger  was 
imminent,  they  could  not  find  for  him.  The 
jury  in  returning  a  verdict  in  bis  favor, 
therefore,  must  have  found  that  the  danger 
was  Imminent,  and  they  could  hardly  have 
avoided  arriving  at  the  conclusion  that  It 
was  also  obvious  and  continuing.  The  jury, 
therefore,  apparently  at  least,  found  the  very 
fact  to  exist  which  ordinarily  gives  the  mas- 
ter a  right  to  Insist  on  and  to  enforce  the  de- 
fense of  assumption  of  risk  notwithstanding 
the  promise  to  remedy  or  to  r|epair  the  de- 
fect. True,  the  court  did  not  state  the  propo- 
sition in  the  usual  form,  namely,  that  tlie 
plaintiff  could  not  recover  if  the  danger  was 
so  imminent  and  obvious  that  a  man  of  ordi- 
nary prudence  would  have  declined  to  con- 
tinue to  discharge  plaintiff's  duties  In  face  of 
the  danger,  yet  the  defendant  supplied  that 
omission  in  its  request  which  the  court  re- 
fused. In  view,  therefore,  that  the  jury 
found  that  the  danger  was  Imminent — and 
there  is  no  finding  that  it  was  not' such — that 
an  x>rdlnarily  prudent  and  careful  man  would 
not  have  declined  to  continue  to  discharge 
plaintiff's  duties,  tbe  case,  although  the  evi- 
dence was  suflicient  to  warrant  it,  was  not 
submitted  to  the  jury  upon  all  the  elements 
of  law  that  are  involved  In  this  case  in  view 
of  the  evidence.  The  court,  therefore,  erred 
in  refusing  the  defendant's  request  and  in  not 
charging,  in  substance  at  least,  as  requested. 
In  view  of  all  the  facts  and  circumstances  the 
question  of  assumption  of  risk  was  therefore 
not  properly  submitted  to  the  jury.  The 
mere  fact  that  the  court  defined  assumption 
of  risk  In  one  of  its  instructions  was,  under 
the  circumstances  of  this  case,  wholly  ia- 
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sufficient  to  enlighten  the  Jury  upon  that 
question. 

Complaint  Is  also  made  that  the  court  erred 
In  refusing  others  of  defendant's  requests. 
While  the  court  might  well  have  given  one 
or  two  of  defendant's  other  requests,  yet  no 
prt^Judlcial  error  resulted  from  refusing  them, 
since  the  case  otherwise  was  sufficiently  cov- 
ered by  the  court's  general  charge. 

[61  Error  Is  also  predicated  upon  the  ruling 
of  the  district  court  in  permitting  the  plain- 
tiff to  answer  a  certain  question  propounded 
to  him  on  direct  examination.  The  plalntlO 
testlfled  that  by  reason  of  the  injury  to  his 
eye  be  was  unable  to  obtain  employment  as 
a  stationary  engineer;  that  he  applied  to 
the  general  manager  of  the  defendant  for 
work  some  time  after  the  injury,  but  was 
refused  employment.  Plaintiff's  counsel  then 
pnopounded  the  following  question: 

"What  was  said  with  reference  to  your  ability 
to  do  the  work,  and  in  particular  with  refer- 
ence to  your  eyesight?" 

The  witness  answered : 

"Mr.  Merrill  said  they  did  not  feel  safe  with 
me  in  the  boiler  room  with  my  vision  in  that 
condition ;  the  company  bad  taiiccd  the  matter 
over  end  concluded  that." 

Defendant's  counsel  objected  to  the  ques- 
tion upon  the  grounds  that  It  was  hearsay 
and  incompetent,  etc.  The  court  overruled 
the  objection,  and  permitted  the  witness  to 
answer  as  before  stated,  and  defendant's 
counsel  have  assigned  the  ruling  as  error. 
In  support  of  their  contention  counsel  cite 
Meyers  t.  S.  P.,  U  A.  &  S.  L.  R.  Co.,  36  Utah, 
307,  104  Pac.  736,  21  Ann.  Cas.  1229;  also 
in  39  Utah,  198. 116  Pac.  1U9:  Idaho  F.  Co. 
T.  Firemen's  Fund  Ins.  Co.,  8  Utah.  41,  29 
Pac.  826,  17  L.  R.  A.  586;  2  Jones,  Com.  Ev. 
(Blue  Book),  H  357,  358.  In  defense  of  the 
ruling  plaintiff's  counsel  cite  Webb  v.  Smith, 
6  Colo.  366 ;  2  Wharton's  Ev.  |  1177.  While 
it  no  doubt  was  proper  for  the  plaintiff  to 
show  that  he  was  unable  to  obtain  employ- 
ment, yet  it  Is  very  clear,  from  the  record 
that  that  was  not  the  purpose  for  which  the 
question  was  propounded  to  the  witness. 

[7]  The  purpose  of  the  question  was  to 
prove  the  seriousness  of  the  Injury  to  the 
eye,  and  that  the  general  manager  of  the  de- 
fendant considered  it-  so  months  after  the  ac- 
cident If  plaintiff's  counsel  merely  sought 
to  prove  that  plaintiff  was  refused  employ- 
ment, the  declarations  of  the  general  man- 
ager were  wholly  unnecessary.  The  general 
manager  was  neither  qualified  nor  authorized 
to  make  admissions  respecting  the  serious- 
ness of  plaintiff's  injury  at  the  time  and  un- 
der the  circumstances  shown  in  the  record. 
Ills  declarations  outside  of  the  scope  of  his 
employment  were  not  adniissible  against  his 
principal,  the  defendant.  The  principle  which 
conti-ols  under  such  circumstances  is  fully 
discussed  In  Meyers  v.  S.  P.,  !>.  A.  &  S.  L. 
It.  Co.,  supra,  and  in  the  section  from  Jones, 


Ev.,  supra.  Moreover,  a  mere  cnraory  read- 
ing of  the  authorities  cited  by  plaintUTs 
counsel  discloses  that  they  are  not  in  point 
here.  We  desire  to  add  in  this  connection, 
however,  that  if  this  were  the  <«ly  error  we, 
in  view  that  there  was  no  dispute  regardinf 
the  accident  and  character  of  plaintiff's  In- 
Jury,  should  not  feel  inclined  to  reverse  the 
Judgment  npon  that  ground  alone.  In  view, 
however,  that  the  case  must  be  remanded  for 
a  new  trial  on  other  grounds,  we  deem  It  fair 
to  give  the  trial  court  the  benefit  of  our  views 
upon  that  assignment. 

There  is  no  merit  In  the  contention  that 
the  evidence  was  insufficient  to  carry  the  case 
to  the  Jury.  That  question  is  coodusively 
settled  by  the  Supreme  Court  of  the  United 
States  In  the  case  to  which  we  have  referred, 
where  the  facts  and  circumstances  were  hi 
effect  like  those  in  the  case  at  bar. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded  to  the  district  court  of  Cache  coun- 
ty, with  directions  to  grant  a  new  tilaL  The 
defendant  to  recover  costs. 

McCARTT,  CORFMAN,  THUBMAN,  and 
GIDEON,  JJ.,  concur. 

(EO  Utah,  tST) 
MOYLE  V,  SAI/r  LAKE  CITY.    (No.  2998.) 
(Supreme  Court  of  Utah.     Sept  10,  1917.) 

1.  Watebs  ANn  Watkk  Coubsbs  ^3l58(2)— 
CoNTBAcra— Construction. 

A  city,  to  obtain  a  supply  of  potable  water 
which  had  already  been  appropriated,  entered 
into  a  contract  whereby  the  appropriators 
agreed  to  exchange  the  waters  which  they  had 
appropriated  for  an  equivalent  quantity  of  wa- 
ter from  a  canal  of  which  the  city  was  the 
owner.  The  contract  fixed  the  quantity  of  wa- 
ter which  plaintiff,  one  of  the  appropriators, 
was  entitleo  to  receive  from  the  city'a  canal, 
and  obligated  the  city  to  maintain  the  canal  in 
repair.  The  limits  of  the  city  were  extended, 
and  the  land  on  which  plaintiff  formerly  used 
the  water  for  irrigation  purposes  became  orban 
property,  and  she  asserted  the  right  to  divert 
the  water  at  another  point  on  the  canal  and 
apply  it  to  other  lands.  The  diversion  would 
in  no  way  injure  the  city,  but  merely  relieve 
it  of  the  burden  of  transporting  the  water  soma 
distance.  Held  that,  as  the  right  of  an  anpro- 
priator  of  water  to  change  the  place  of  direr 
sion  is  well  recognized,  plaintiff  was,  in  view 
of  the  fact  that  waste  of  water  is  prohib- 
ited in  arid  countries,  entitled  to  demand  that 
the  city  allow  her  to  take  the  water  from  a 
new  location,  where  she  conid  use  it  notwitli- 
standinK  she  had,  for  many  years  after  the  con- 
tract was  entered  into,  received  the  water  at  a 
different  location. 

2.  Waters  and  Watee  (Bourses  «=3l4!>— Ap- 

PROPE1AT0B8— CHANOE  OF  PolNT  OF  DlVKS- 
8I0N. 

An  appropriator  of  water,  who  was  entitled 
to  a  given  amount,  may,  for  the  purpose  of  in- 
creasing the  benefit  from  his  use,  change  the 
point  of  diversion.^ 

Appeal   from   District    Ckiurt,    Salt  Lake 
County;   C.  W.  Morse,  Judge. 


>  Hague  T.   Nepbl  Irrigation  Co.,  1<  Utab,  421.  Q 
Pac.  7G5,  41  L.  R.  A.  311,  67  Am.  St.  Rap.  CM. 
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Action  by  Alice  B.  Moyle  against  Salt 
Lake  Oty.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

H.  J.  Dlnlny,  W.  H.  Folland,  and  M.  O. 
Darls,  all  of  Salt  Lake  City,  for  appellant 
James  H.  Moyle,  B.  D.  Moyle,  and  A.  T. 
S-iuford,  all  of  Salt  Lake  City,  for  respond- 

«tt4t. 

FRICK,  C.  J.  The  plaintiff  commenced 
this  action  to  require  Salt  Lake  City  to  de- 
liver to  her  certain  water,  to  which,  It  Is 
conceded,  she  Is  entitled  under  the  contract 
hereinafter  referred  to,  at  a  point  other  than 
where  said  water  has  been  delivered  by  Salt 
Lake  City  since  the  year  1S88,  when  the  con- 
tract was  entered  Into.  The  facts  are  not 
disputed.  7%ose  that  are  material,  In  sub- 
stance, are: 

That  In  June,  1888,  Salt  Lake  City  and 
certain  farmers,  who  were  the  owners  of 
primary  water  rights  In  what  is  known  and 
called  Parley's  Canyon  creek,  a  stream  hav- 
ing its  source  In  the  Wasatch  Mountains  ly- 
ing east  of  Salt  Lake  City  and  flowing  west' 
erly  through  Salt  Lake  valley  Into  the  Joi^ 
dan  river,  entered  into  an  agreement  In 
which  the  owners  of  said  water  agreed  to 
exchange  the  water  obtained  by  them  from 
said  Parley's  Canyon  creek  for  water  owned 
by  Salt  Lake  City  which  It  obtained  from 
Utah  Lake  through  the  Jordan  river,  and 
tbrough  what  is  designated  the  Jordan  & 
Salt  Lake  Cl^  Canal,  which  is  owned  by 
Salt  Lake  City.  The  exchange  of  the  waters 
was  made  for  the  benefit  of  the  inhabitants 
of  Salt  Lake  City,  in  that  the  water  from 
Parley's  Canyon  creek  Is  potable  mountain 
water,  while  the  water  obtained  by  the  city 
from  Utah  Lake  Is  nonpotable,  but  is  snita- 
ble  to  irrigate  the  lands  and  crc^s  of  the 
farmers  with  whom  the  exchange  was  made. 

The  court  found,  and  the  findings  are  not 
questioned,  that  the  plaintiff  in  this  action 
is  the  owne^  of  "144.5/2027"  of  the  waters 
exchanged  as  aforesaid,  which  is  the  equiva- 
lent of  "144.79  acre  shares  of  the  water  of 
Parley's  Canyon  creek."  The  water  used  by 
the  plaintiff  was,  for  many  years,  used  by 
her  within  what  is  called  the  basin  of  Par- 
ley's Canyon  creek  and  on  lands  lying  im- 
mediately southeast  of  Salt  Lake  City,  which 
lands,  in  the  last  few  years,  have,  however, 
become  a  part  of  Salt  Lake  City,  and  have 
thus  ceased  to  be  used  for  farming  purpos- 
es, but  are  being  used  for  residential  pur- 
poses by  some  of  the  inhabitants  of  Salt 
liflke  City.  In  view  of  the  changed  condi- 
tions, the  plaintiff  no  longer  uses,  or  can 
use,  said  water  on  lands  lying  within  the 
basin  of  Parley's  Canyon  creek.  She,  how- 
ever, owns  lands  lying  about  five  miles  south 
of  the  lands  on  which  she  formerly  used  the 
water,  and  about  five  miles  south  of  where 
the  water  has  always  been  delivered  to  her, 
on  which  she  can  use  all  the  water  she  is 
entitled  to  under  said  exchange  agreement 
with  Salt  Lake  City.    Upon  that  subject  the 


court  found '(which  finding,  to  avoid  repeti- 
tion, we  make  a  part  of  this  statement)  as 
follows: 

"That  plaintiff  has  no  lands  upon  which  said 
water  can  be  beneficially  used  m  or  near  the 
vicinity  in  which  said  water  has  been  heretofore 
used,  bat  the  said  water,  of  which  said  plaintiff 
is  the  owner,  can  be  benefi<nally  used  upon  her 
above-described  lands,  which  are  situate  «bout 
five  miles  soutti  of  said  point  of  diversion,  and 
which  lie  adjacent  to  and  immediately  below 
said  canal,  as  aforesaid.  That  the  said  quanti- 
ty of  water,  of  which  plaintiff  is  the  owner  and 
thus  entitled  to  use,  can  be  diverted  upon  plain- 
tiff's said  lands  out  of  said  Salt  Lake  &  Jordan 
Canal,  through  the  weir  aforesaid,  without  any 
damage  whatsoever  to  said  defendant  city  or 
to  any  person  whomsoever,  and  does  not  im- 
pair any  vested  right  of  any  person  whomsoever, 
and  said  city  will  be  saved  the  cost  of  cnnveying 
said  water  a  distance  of  about  five  miles." 

For  the  same  reason  we  also  insert  here 
the  material  portions  of  the  agreement  en- 
tered into  between  the  parties  aforesaid: 

"It  is  hereby  agreed  as  follows:  The  par- 
ties of  the  first  part,  whose  names  are  signed 
hereto,  agree  to  exchange  the  waters  of  the  Par- 
ley's Canyon  creek  to  which  they  are  entitled 
for  an  equivalent  quantity  of  water  from  the 
Jordan  &  Salt  Lake  City  Canal,  *  *  •  and 
to  permit,  allow,  and  authorize  said  party  of 
the  second  part  to  take  said  waters  of  the 
Parley's  Canyon  creek  at  any  point  it  may 
choose,  and  devote  the  same  to  the  use  and  ben- 
efit ot  the  inhabitants  of  Salt  Lake  City. 
*  *  *  The  second  party  agrees  to  maintaiu 
all  existing  rights  of  the  parties  of  the  first  part 
to  the  waters  of  the  said  Parley's  Canyon  creek, 
and  to  keep  in  repair  the  said  Jordan  k  Salt 
Lake  City  Canal,  and  by  its  agent,  jointly 
with  the  agent  of  the  parties  of  the  first  part, 
and  at  the  expense  of  the  former,  turn  out  from 
the  said  canal  the  proper  portion  of  the  water 
due  to  the  parties  of  the  first  part  on  the  ex- 
change as  aforesaid^  and  also  to  construct  the 
necessary  ditch  or  ditches,  headgates,  and  dams 
to  take  out  the  said  waters  of  the  said  canal 
and  Parley's  Canyon  creek,  and  provide  for 
rights  of  way  for  the  same,  all  at  its  own  cost 
and  expense,  and  without  cost  or  expense  to  the 
parties  of  the  first  part  •  *  •  This  agree- 
ment shall  be  perpetual,  if  the  covenants  and 
conditions  herem  expressed  are  kept  and  com- 
plied with." 

While  nothing  is  contained  in  the  agree- 
ment respecting  the  precise  place  where  Salt 
Lake  City  was  to  deliver  the  plaintiff  her 
share  of  the  water,  yet,  as  before  stated,  the 
water  was  delivered  to  her,  ever  since  1888, 
within  the  basin  of  Parley's  Canyon  creek, 
and  at  a  point  about  five  miles  north  of 
where  she  now  seeks  to  have  the  same  de- 
livered. 

The  only  defense  interposed  by  Salt  Lake 
Caty  is  that  the  plaintiff  is  not  entitled  to; 
have  the  water  delivered  at  any  other  point 
or  place  than,  the  one  where  she  first  elect- 
ed to  receive  it  from  the  dty,  and.  that  per- 
mitting her  to  take  the  water  at  some  other 
place  or  point  is  violative  of  the  provisions 
of  the  contract,  and  amounts  to  an  Impair- 
ment or,  at  least,  a  change,  of  the  obliga- 
tion assumed  by  the  city  in  entering  into  the 
contract 

Upon  substantially  the  foregoing  facts  the 
conrt  found  all  the  issues  in  favor  of  the 
plaintiff,  and  entered  conclusions  of  law  and 


Digitized  by 


Lioogle 


662 


167  PACIFIC  RBPORTER 


(Utab 


a  Judgment  or  decree  requiring  the  city  to 
deliver  plaintiff  the  amount  of  water  she  is 
entitled  to  under  the  contract  from  tbe  said 
canal  at  tbe  point  selected  and  through  the 
weir  prepared  by  her,  but  without  additional 
cost  or  expense  to  the  city. 

The  city  appeals,  and  tbe  only  propositions 
argued  are  the  two  we  have  stated  above. 
True,  counsel  assign  various  reasons  in  their 
argument  why  plaintiff  should  fail,  but  tbe 
real  reasons  are  those  we  have  stated. 

[1,2]  We  fail  to  see  how  the  judgment  or 
decree  in  any  way  contravenes  any  of  the 
stipulations  contained  in  tbe  city's  contract. 
There  is  nothing  in  the  contract  specifying 
any  particular  place  where  plaintiffs  share 
of  the  water  shall  be  delivered  to  her.  True, 
by  receiving  the  water  at  a  particular  place 
for  many  years  past  the  plaintiff  could  not 
now  successfully  urge  that  the  city  had  not 
fulfilled  its  part  of  the  agreement  Apart 
from  the  fact,  however,  that  the  water  has 
been  delivered  as  before  stated,  there  is  ab- 
solutely nothing  in  tbe  contract  that  binds 
the  plaintiff  to  receive  the  water  at  any  par- 
ticular place  or  point  Nor  is  there  anything 
in  the  contract  that  prevents  her  from  hav- 
ing the  water  delivered  to  her  at  any  other 
point,  provided  always  that  in  doing  that 
she  in  no  way  inconveniences  the  city,  or  in- 
creases its  cost  or  expense  of  delivering  the 
amount  of  water  to  her  to  which  she  ia  en- 
titled under  the  agreement  It  no  doubt  is 
true,  as  contended  by  the  city's  counsel,  that 
ordinarily,  in  case  a  place  of  delivery  is 
fixed  in  the  contract,  the  party  agreeing  to 
deliver  cannot  be  required  to  deliver  at  any 
other  place  or  point  without  disregarding  the 
terms  of  the  contract.  As  we  have  pointed 
out  however,  there  is  no  specific  place  of  de- 
livery fixed  in  the  contract  in  question,  and 
the  only  contention  made  by  counsel  in  that 
regard  is  that  the  water  had  actually  always 
been  delivered  to  and  received  by  the  plain- 
tiff at  a  certain  place  during  the  past  That, 
however,  merely  goes  to  show  that  she  was 
willing  to  receive  it  and  that  the  city  was 
also  willing  to  deliver  it,  at  that  particular 
place.  In  case,  however,  no  specific  place  of 
delivery  is  mentioned  in  tbe  contract  but  tbe 
party  to  whom  a  particular  thing  is  to  be 
delivered,  nevertheless,  receives  it  at  a  par- 
ticular place,  why  may  not  such  party  ask 
to  have  the  thing  delivered  at  some  other 
place,  if  to  make  the  delivery  at  such  other 
place  is  as  convenient  and  no  more  expen- 
sive to  the  party  required  to  make  tbe  deliv- 
ery? In  doing  that,  how  are  the  obligations 
of  the  contract  either  disregarded  or  impair- 
i-ill  If  it  were  conceded,  however,  that  the 
place  of  delivery  could  not  be  changed  in 
case  of  a  contract  in  wliich  one  party  agreed 
to  deliver  specific  articles  of  goods  or  mer- 
chandise to  another  for  a  term  of  years,  it 
does  not  at  all  follow  that  it  may  not  be 
done  under  a  contract  like  the  one  in  ques- 
tion here. 

In  arriving  at  a  just  conclusion  in  this 


case,  it  is  important  to  keep  In  mind  tbe  sub- 
ject-matter of  the  contract  and  the  object  or 
purpose  of  the  parties.  In  connection  with 
those,  the  law,  as  it  affects  tbe  subject-mat- 
ter of  the  contract  must  also  be  kept  in 
mind.  The  law  upon  the  subject-matter  of 
tbe  contract  in  question  is  as  much  a  part  of 
it  as  though  it  were  incorporated  into  the 
writing  itself.  What  is  the  law  regarding 
the  use  of  water  in  this  arid  region?  The 
law  will  not  permit  any  owner  to  waste  wa- 
ter, nor  will  it  permit  him  to  claim  more 
than  will  supply  hia  needs.  If  conditions 
change,  the  law,  nevertheless,  applies  to  the 
changed  conditions.  In  this  case  the  district 
court  found  that  the  plaintiff  no  longer  can 
use  tbe  water  where  it  was  first  received  by 
her  under  tbe  contract  but  In  tliat  connec- 
tion also  finds  that  she  can  make  a  beneficial 
use  of  it  at  some  other  place  under  the  city's 
canal,  at  which  place  it  is  just  as  conven- 
ient and  no  more  expensive  for  the  city  to 
deliver  tbe  water  to  tbe  plaintiff  than  at  the 
point  where  it  was  first  received,  tmt  where 
It  can  no  longer  be  used,  and,  if  delivered 
there,  it  will  result  in  wasting  the  water. 
What  then,  is  the  law  applicable  to  such  a 
condition?  As  a  question  of  law  does  it  not 
merely  amount  to  this,  that  the  .plaintiff  is 
seeking  to  change  the  point  of  diversion? 
Assuming  the  city's  canal  to  be  a  natural 
stream,  and  that  the  plaintiff  had  appropri- 
ated and  was  entitled  to  divert  the  qnantltr 
of  water  found  by  the  court  from  such 
stream,  no  one  would  doubt  her  right  to 
change  the  place  of  diversion  to  some  other 
point  on  the  stream,  so  long  as  she,  in  mak- 
ing the  change,  did  not  interfere  with  the 
rights  of  any  one  else.  The  dty  concedes 
that  the  plaintiff  is  entitled  to  a  certain 
quantity  of  water  flowing  in  its  canal,  and 
that  she  has  received  it  and  it  has  been  de- 
livered to  her  at  a  particular  plac&  Now, 
why  may  she  not  change  the  point  or  place 
of  delivery  precisely  upon  the  'same  condi- 
tions and  upon  the  same  theory  that  she 
may  change  the  point  or  place  of  diversion 
on  the  stream,  provided  she  does  so  without 
increasing  or  adding  to  the  expense  of  the 
city  in  delivering  tbe  water  to  her?  Is  not 
tbe  right  to  change  the  place  of  diversion 
under  the  law  based  upon  the  fact  that  con- 
ditions change,  and  that  it  may  be  that  the 
original  point  of  diversion  selected  by  tbe 
appropriator  no  longer  responds  to  his  needs, 
and  that  to  continue  the  old  place  of  diver- 
si<m  may  result  in  waste? 

True,  there  are  no  contractual  obligations 
involved  where  a  change  of  diversion  on  a 
stream  is  made;  but  is  it  not  pertinent  to 
ask  in  what  way  are  contractual  obligations 
involved  in  this  case?  As  we  have  seen,  tbe 
law  is  a  part  of  the  contract,  and  it  is  con- 
clusively presumed  that  the  parties  to  the 
contract  entered  into  every  stipulation  In 
view  of  the  existing  law.  Indeed,  they  were 
bound  to  do  so,  and,  if  they  had  entered  Into 
stipulations  that  were  contrary  to  law,  those 
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stipnlations  wou}d  be  void.  We  nrast  as- 
sume, therefore,  that  the  parties  to  the  con- 
tract In  question  had  in  mind  the  fact  that 
the  conditions  not  only  might,  but  that  they 
In  all  probability  would,  change,  and  that  It 
might  be  that  the  plaintiff  or  some  other  of 
the  parties  to  the  contract  might  require  the 
place  of  delivery  changed,  which,  as  we  have 
iieen,  amonnts  to  a  change  of  the  place  of 
diversion,  and  that,  when  it  became  neces- 
sary to  do  that,  the  change  could  be  made 
upon  the  same  conditions  that  any  other 
change  of  the  place  of  diversion  could  be 
made,  namely,  at  the  expense  of  the  party. 
making  the  change  and  without  interfering 
with  the  rights  of  others.  The  law  respect- 
ing the  right  of  another  appropriator  to 
change  the  place  of  diversion  is  well  settled 
in  this  jurisdiction,  and.  so  far  as  we  are 
aware.  In  all  other  Jurisdictions  where  the 
right  to  appropriate  water  is  recognized. 
Hague  V.  Nephl  Irr.  Co.,  16  Utah,  421,  52 
Pac.  765,  41  L.  R.  A.  311,  67  Am.  St.  Rep. 
634;  Union  Mill  ft  Mining  Co.  v.  Dangfoerg 
(C.  C.)  81  Fed.  73;  2  Kinney,  Irr.,  etc.  (2d 
Ed.)  Si  SSf,  858;  1  Weil,  Water  Rights  (3d 
EU.)  :  504. 

We  are  of  the  opinion,  therefore,  that  the 
district  court  has  in  no  way  invaded  any 
contractual  rights  of  the  city,  nor  has  it  in 
any  way  disregarded  any  of  its  legal  rights 
in  entering  the  Judgment  appealed  from. 
We  desire  to  add,  in  conclusion,  however, 
that  we  do  not  want  to  be  understood  as 
holding  that,  although  a  person  or  corpora- 
tion has  agreed  to  deliver  a  certain  quantity 
of  water  to  another  at  a  particular  place, 
the  place  of  delivery  may  not  be  changed  In 
case  the  owner  of  the  water  can  no  longer 
nse  It  at  the  original  place  of  delivery,  the 
same  as  the  original  place  of  diversion  may 
be  changed  by  the  appropriator  under  the 
law.  It  Is  not  necessary  to  decide  that  ques- 
tion now,  and  therefore  we  express  no  opin- 
ion npon  it 

For  the  reasons  stated,  the  Judgment  Is  af- 
flrmed,  with  costs  to  respondent 

McCARTT,  CORFMAN,  and  GIDFJON,  JJ., 
concur.  THURMAN,  J.,  being  disqualified, 
did  not  sit  In  this  case. 


CJO  Utab,  S19) 
STUDEBAKER  BROS.  CO.  OF  UTAH  v. 
ANDERSON  et  al.    (No.  2975.) 

(Supreme  Conn  of  Utah.    Sept  10,  1917.) 
1.  Sales   «=92ei(6)  —  Warranty— Lakouaob 

CONSTITOTINO    EXFBESS   WABBANTT. 

Where  defendant  applied  to  plaintiff  for  an 
automobile  for  use  for  the  special  purpose  of 
carrying  people  to  and  from  his  hotel  and  the 
depot,  stating  that  be  possessed  no  knowledge 
concerning  an  automobile  and  woalil  rely  on 
plaintiff's  representations,  and-  iplaintiff's  sales- 
man represented  that,  they  had  just  such  a  car 
:is  defendant  wanted,  and  stated  that  they  guar- 
iiuteed  it  to  be  in  perfect  condition  to  go  on 
the  road  for  such  purpose,  there  was  an  ex- 


press warranty  that  the  car  would  rtm,  though 
It  was  a  secondhand  car. 

2.  Sales  <S=>120— Riobt  to  Bssoind— Bbbaoh 
OF  Wahbantt. 

Though  on  breach  of  warranty  of  an  automo- 
bile the  buyer  might  have  sued  for  the  differ- 
ence between  the  value  of  the  car  in  the  condi- 
tion warranted  and  its  value  in  the  condition 
in  which  it  was  sold,  he  might  rescind  instead 
and  recover  bade  the  purchase  price. 

3.  SAij:a    ®=>121  —  Right    to    Rescind  — 
Waiveb. 

A  buyer  did  not  waive  his  right  to  rescind 
the  purchase  of  an  automobile  for  breach  of 
warranty  that  it  would  run  by  repeatedly  talcing 
it  baclc  for  adjustment  end  repairs,  where  noth- 
ing more  was  intended  than  to  offer  the  seller 
ample  opportunity  to  put  the  car  in  condition 
so  that  it  would  run. 

4.  Sales  «=»445(5)— Bbeaoh  of  Wabbantt— 
Return  of  Goods — Questions  fob  Jury. 

Where  there  was  a  sharp  confiict  in  the  evi- 
dence as  to  whether  the  buyer  of  an  automobile 
in  returning  it  to  the  seller  left  it  for  further 
repairs  or  whether  he  left  it  because  it  would  not 
run  and  do  the  work  for  which  it  was  warrant- 
ed, this  was  a  question  for  the  jury. 

Appeal  from  EHstrict  Court,  Salt  Lake 
County;   C.  W.  Morse,  Judge. 

Action  by  the  Studebaker  Bros.  Company 
of  Utah  against  William  Anderson  and  an- 
other. From  a  judgment  for  defendants^ 
plaintiff  appeals.    AQlrmed. 

Marloneaux,  Straup,  Stott  &  Beck,  of  Salt 
Lake  City,  for  appellant.  Boyd,  De  Vine  & 
Ecdes,  of  Ogden,  and  Soren  X.  Chrlstensen,  of 
Salt  Lake  City,  for  respondents. 


,  CORFMAN,  J.  This  was  an  action 
brought  by  the  plaintiff  in  the  district  court 
of  Salt  Lake  county  to  recover  a  balance 
due  on  a  promissory  note  of  the  defendants 
given  for  the  balance  of  the  purchase  price 
of  an  antomobile.  The  complaint  Is  In  the 
usual  form  of  an  action  npon  a  promissory 
note,  alleging  execution,  delivery,  and  non- 
payment on  the  part  of  the  defendants  and 
ownership  of  the  note  by  the  plaintiff. 
Briefly  stated,  the  answer  denies  the  execu- 
tion and  delivery  of  the  note  for  a  considera- 
tion; admits  nonpayment;  alleges  that  the 
note  was  obtained  from  the  defendants  by 
reason  of  fraud  and  deceit  on  the  part  of  the 
plaintiff.  For  a  further  answer,  and  by  way 
of  counterclaim  against  the  plaintiff,  the 
answer  affirmatively  alleges  that  the  plain- 
tiff, on  March  31,  1913,  sold  to  the  defend- 
ants a  certain  Uarford  automobile  for  $1,- 
400,  the  defendants  then  paying  $700  and 
giving  their  note  for  $700;  that  at  the  time 
of  the  sale  plaintiff  warranted  and  guaran- 
teed the  automobile  to  be  good  as  new,  in 
perfect  condition,  and  fit  for  the  use  of  car- 
rying passengers  to  and  from  the  New  Grand 
Hotel  at  Salt  I^ake  City,  rind  in  every  way 
capable  of  doing  the  work  for  which  It  was 
intended;  that  on  April  1,  1913,  the  auto- 
mobile was  delivered  to  and  received  by  the 
defendants,  they  relying  on  the  said  repre- 
sentations of  the  plaintiff;  that  upon  receipt 


«=3For  other  cases  see  same  topic  and  KBY-NUUBBR  In  all  Key-Numbered  Digests  and  Indexes 
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of  the  automobile,  and  after  attempting  to 
use  It  In  a  proper  and  workmanlike  manner, 
tbe  defendants  found  tbe  automobile  to  l>e 
out  of  repair  and  Incapable  of  being  oi)erat- 
ed;  that  the  defendants  thereupon  returned 
the  car  to  the  plaintiff  and  demanded  a  re- 
fund of  the  $700  paid  by  defendants  on  the 
purchase  price.  Defendants  prayed  for  Judg- 
ment against  the  plaintiff  for  $700,  with  in- 
terest, cancellation  of  tbe  note,  and  costs  of 
suit.  The  plaintiff's  reply,  in  effect,  was  a 
denial  of  all  of  the  allegations  of  the  counter- 
claim except  that  therein  plr.intlff  admitted 
tbat  the  automobile  was  out  of  repair  and 
alleged  that  it  was  returned  to  plaintiff  for 
repairs  and  received  by  plaintiff  for  that  pur- 
pose, and  also  alleged  that  the  car  was  pur- 
chased by  defendants  as  a  secondhand  au- 
toniol>ile  after  they  had  tested  it  and  con- 
cluded that  It  was  a  good  bargain  at  $1,400 
with  the  exception  of  making  such  repairs 
as  niiKht  he  necessary  to  put  and  keep  it  in 
such  condition  as  the  defendants  desired  to 
have  it.  Trial  was  to  a  Jury,  resulting  in 
a  verdict  for  the  defendants,  upon  which 
Judgment  was  entered  in  defendants'  favor 
as  prayed  for  In  tholr  counterclaim.  Motion 
for  a  new  trial  was  made  by  plaintiff.  The 
same  was  denied.    Plaintiff  appeals. 

Plaintiff  assigns  as  errors:  The  rul- 
ings of  the  court  in  the  admission  and  re- 
jection of  testimony  over  plalntlfTs  objec- 
tions; the  refusal  of  the  plaintiff's  requests 
for  a  directed  verdict  In  favor  of  plaintiff, 
and  the  denial  of  plaintiff's  motion  for  a 
new  trial  on  the  grounds  that  the  verdict 
of  the  Jury  was  contrary  to  law,  the  evi- 
dence, and  tbe  Instructions  of  the  court. 
However,  as  the  case  is  presented  here  on 
brief  and  argument  of  counsel,  but  one  ques- 
tion is  Involved,  namely.  Is  the  verdict  of 
the  Jury,  and  the  Judgment  entered  thereon, 
contrary  to  law  and  the  evidence? 

It  was  pleaded  In  the  counterclaim  of  de- 
fendants that  at  tbe  time  of  tbe  purchase  of 
tbe  automobile  in  question  plaintiff  "war- 
ranted and  guaranteed  tbe  said  car  to  be 
as  good  as  new  and  *  *  *  fit  tor  the 
use  of  the  carrying  of  passengers  to  and  from 
the  Now  Grand  Hotel  at  Salt  Lake  City, 
and  In  every  way  capable  for  doing  the 
work  for  which  it  was  intended."  William 
Anderson,  one  of  the  defendants  and  man- 
ager of  the  Grand  Hotel  Company,  tbe  other 
defendant,  relative  to  the  car  being  guar- 
anteed, testified  as  follows: 

"March,  1913,  I  called  on  the  plaintiff  for  the 
purchase  of  a  car.  I  met  Mr.  Duffiu.  He  was 
salesman  for  the  company.  I  told  him  I  was 
looking  to  buy  a  hotel  bus  or  carryall,  some- 
thing to  convey  people  to  and  from  the  New 
Grand  Hotel  and  the  depot.  Mr.  Duflin  says: 
'We  have  exactly  what  you  want.  Here  is  a 
car  just — the  engine  In  diis  car  has  just  been 
overhauled  by  ourselves,  in  their  own  shops,  and 
we  guarantee  this  car  to  be  in  perfect  condition 
to  go  on  the  road  just  for  such  purposes  as  you 
want  it.'  And  I  told  him  there  was  no  neces- 
sity of  any  demonstration  as  far  as  the  engine 
was  concerned,  that  tbe  Studebaker's  word  was 


good  enough  for  me,  and  I  knew  nothing  abont 
an  engine  anyway;  I  am  not  an  expert  with 
an  automobile." 

Dufiln,  the  plalntUTs  salesman,  testified 
concerning  the  sale: 

"The  first  conversation  with  Mr.  Anderson, 
he  came  in  and  wanted  to  know  if  we  had  a 
car  that  would  suit  his  purpose  for  haulinK  pas- 
sengers from  the  hotel  to  the  depot  and  back. 
I  told  him  we  had  just  such  a  ear  on  the  floor, 

•  •  *  I  told  him  the  car  bad  been  recently 
overhauled  and  was  in  good  condition.  *  *  • 
Car   was   in   good   condition   to  do   bis   work. 

•  •  •  I  didn't  say  to  him  we  guaranteed  the 
car  to  be  as  (food  as  new.  Never  mentioned 
guaranty  to  Mr.  Anderson  or  his  chauffeur." 

The  evidence  conclusively  shows  that  im- 
mediately after  the  defendants  purchased 
the  car  it  would  not  run.  It  was  taken  back 
for  repairs  and  adjustments  at  the  plaintiff's 
place  of  business  dally,  and  the  plaintiff 
failed,  after  reiieated  efforts,  to  put  It  in  con- 
dition so  that  it  could  be  operated. 

Further  testimony  was  given  by  the  de- 
fendant Anderson  In  regard  to  dtifendants 
returning  the  car  to  plaintiff: 

"The  car  was  finally  taken  back  to  the  Stude- 
bakers.  *  ♦  *  I  tendered  the  car  back  to  Mr. 
Uutfin,  the  man  I  bought  the  car  from.  ♦  •  • 
I  did  that  when  they  refused  to  run  it  any 
more.  *  *  *  I  said,  'Here  is  the  car  back, 
Air.  Duffin.'  I  says:  'Its  no  use  for  me  to 
bother  with  this  car  any  more.     It  won't  run. 

•  *  * '  I  said  that  to  Mr.  Duffin  tbat  day 
we  brought  the  car  back  and  refused  to  take  it 
any  more." 

Testimony  was  given  by  witnesses  for  tbe 
plaintiff  tending  to  show  that  when  tbe  de- 
fendants last  returned  tbe  car  to  tbe  plain- 
tiff It  was  left  for  further  repairs  to  be 
made  by  tbe  plaintiff;  tbat  It  was  repaired 
and  put  in  running  condition  by  plaintiff 
when  the  defendants  refused  to  again  re- 
ceive it 

[1]  It  is  contended  by  plaintiff  that  tbe  ex> 
presslons  made  by  its  salesman  concerning 
the  condition  of  Uie  car,  and  its  fitness  for 
use  were  merely  opinions  of  the  salesman, 
and,  as  a  matter  of  law,  did  not  amount  to 
a  warranty:  and, . further,  there  is  no  Im- 
piled  warranty  attending  the  sale  of  a  sec- 
ondhand or  used  automobile.  Numerous  cas- 
es are  dted  by  plaintiff  in  support  of  plain- 
tiff's contention.  The  cases  dted  by  counsel 
and  the  case  at  bar  can  readily  be  distin- 
guished. The  mere  fact  tbat  after  the  pur- 
chasers had  received  tbe  cars  and  put  them 
to  use  breakages  occurred  and  evidence  of 
wear  were  discovered  rendering  the  cars  tm- 
satisfactory  to  tbe  purchasers,  those  casea 
hold,  was  not  a  breach  of  warranty,  express 
or  implied.  Tbe  case  at  bar  presents  an 
entirely  different  proposition.  Here  tbe  de- 
fendants, according  to  the  undisputed  testi- 
mony, applied  to  tbe  plaintiff  for  an  auto- 
mobile to  use  for  a  special  purpose,  "some- 
thing to  carry  people  to  and  from  the  New 
Grand  Hotel  and  depot"  The  plaintiff's 
salesman  met  the  defendants'  application  by 
representing  it  had  just  such  a  car,  "We 
have  exactly  what  you  want    •    ♦    ♦    w» 
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(uarantee  this  car  to  be  in  perfect  oondltton 
to  go  on  the  road  for  such  purposes  as  yon 
irant  it."  We  think  from  the  foregoing  state- 
ments made  concerning  the  particular  car 
In  question  something  more  was  to  be  im- 
plied, as  matter  of  law,  than  that  the  plain- 
tiff could  sell  the  defendants  a  Junk  pile  for 
an  automobile  and  then  escape  liability  there- 
for by  saying  such  statements  were  only 
"seller's  talk."  It  is  quite  apparent  that  de- 
fendants' intent  and  purpose  was  to  purchase 
an  automobile  that  would  run  and  carry 
passengers.  The  plaintiff  represented  and 
guaranteed  it  was  selling  the  defendants  Just 
such  a  car.  The  car  purchased  by  defend- 
ants would  not  run.  Tliat  is  conceded.  The 
plaintiff,  after  repeated  efforts,  failed  to 
make  it  run  so  as  to  meet  the  requirements 
for  which  it  was  sold  and  the  plaintiff  war- 
ranted it.  It  appears  from  the  evidence  that 
the  defendants  relied  implicitly  on  the  rep- 
resentations of  the  plaintiff's  salesman  that 
the  car  was  In  flrst-class  condition  for  use, 
and  that  it  wonld  be  a  serviceable  car  for 
the  carrying  of  passengers.  The  plaintiff 
was  advised  by  defendant  Anderson  that  he 
possessed  no  knowledge  concerning  an  auto- 
mobile, and  that  be  would  rely  on  the  repre- 
sentations of  the  plaintiff,  as  he  expressed 
it,  "Studebaker's  word  Is  good  enough  for 
me."  So  far  as  the  record  here  shows  there 
was  nothing  in  the  appearance  of  the  car 
to  show  that  it  was  otherwise  than  in  per- 
fect condition  for  service,  or  that  it  would 
not  do  the  work  the  defendants  expected  to 
tise  the  car  for. 

All  the  authorities  recognize  the  right  of 
the  defendants  to  complain  and  have  legal 
redress  under  such  circumstances  and  condi- 
tions as  attended  the  transaction  l)etween 
plaintiff  and  defendants.  Whether  the  sale 
be  of  a  new  or  a  secondhand  car  the  repre- 
sentations made  by  the  plaintiff  amount  to 
no  less  than  an  express  warranty.  Bouchet 
V.  Oregon  Motor  Car  Co.,  78  Or.  230, 152  Pae. 
888;  White  Automobile  Co.  v.  Dorsey,  119 
Md.  251,  86  Atl.  617;  International  Harves- 
ter Co.  V.  Bean,  159  Ky.  842,  169  S.  W.  549; 
Investment  Co.  y.  Flick,  187  Mo.  App.  528, 
174  S.  W.  li>9;  Clark  v,  Johnston  &  Co.  (Ky.) 
42  S.  W.  844;  International  Hanester  Co. 
V.  lawyer  (Okl.)  155  Pac.  617. 

[2]  It  is  next  contended  by  plaintiff  that 
If  there  was  a  breach  of  warranty  on  the 
part  of  plaintiff,  the  defendants*  remedy  was 
an  action  for  damages  to  recover  the  dif- 
ference between  the  value  of  the  car  in  the 
condition  warranted  and  the  value  in  the 
condition  in  which  It  was  sold.  Undoubted- 
ly the  defendants  bad  that  remedy,  but  it 
was  not  the  only  remedy  the  defendants 
cunld  invoke.    As  stated  in  28  Cyc.  44: 

"For  a  breach  of  warranty  the  vendee  has 
the  rijtht  to  rescind  the  contract  and  recover 
back  the  purchase  price,  or  he  may  retain  the 
vehicle  and  hold  the  vendor  for  his  damagea." 
Bcn^,  Law  Automobiles.  {  226;  White  Auto- 
mobile Co.  V.  Dorsey,  lupra. 


It  la  further  contended  by  plaintiff  tliat 
If  the  defendants  returned  the  car  to  the 
plaintiff  for  repairs,  it  was  implied,  as  a 
matter  of  law,  that,  upon  proper  repairs 
being  made,  the  defendants  would  be  satis- 
fied with  the  car,  and  they  thereby  waived 
their  right  to  rescind  the  contract  of  sale, 
citing  in  support  of  that  doctrine,  Gentlili  v. 
Starace,  133  N.  T.  140,  SO  N.  E.  660;  Ault- 
man  &  Co.  v.  McKinney  (Tex.  Civ.  App.)  26  S. 
W.  266;  35  Cyc.  428;  Garr-Scott  &  Co.  v. 
Halverson,  128  Iowa,  603,  105  N.  W.  109; 
Aultman  &  Co.  v.  Donnell,  9  Kan.  App.  813, 
60  Pac.  482.  It  would  serve  no  purpose  to 
enter  upon  a  discussion  of  these  cases.  The 
facts  and  circumstances  held  as  constituting 
a  waiver  in  the  cases  cited  by  plaintiff  were 
very  different  from  the  case  ot  bar.  As  it  is 
stated  in  35  Cya  428,  cited  in  plaintiff's 
brief: 

"Unless  there  is  a  definite  condition  to  that 
effect,  the  buyer  is  not  obliged,  as  a  condition 
precedent  to  recover  on  the  warranty,  to  al- 
low the  seller  to  remedy  defects.  •  *  •  So 
too  an  unsuccessful  effort  to  remedy  the  defects 
renders  the  seller  liable  on  his  warranty,  and 
the  buyer  is  not  bound  to  allow  him  a  second 
opportunity." 

Again  recurring  to  the  testimony  as  dis- 
closed by  the  record,  James  W.  Duffln,  plain- 
tiff's witness  and  salesman  who  sold  the  car, 
testifled  that  after  the  defendants  received 
the  car  "it  was  brought  back  every  day." 

T.  L.  Davis,  a  witness  for  the  plaintiff,  and 
its  employ^  for  the  purpose  of  operating  cars, 
testifled: 

"Q.  Well  one  of  the  great  tronbles  of  the  car 
was  you  couldn't  get  it  to  do  the  work,  wasn't 
it?  A.  That  was  the  trouble.  I  tried  to  drive 
it  up  the  hill  going  north  past  the  police  sta- 
tion and  couldn't  make  it.  I  hadn't  tried  it 
up  the  hill  before.  This  time  I  tried  to  make 
it  go  and  it  wouldn't  go.  Q.  You  reported  back 
there  was  no  use  trying,  you  will  have  to  have 
new  parts?  A.  I  didn't  state  the  new  parts. 
Q.  A^  hat  did  you  soy?  A.  I  said  have  to  go  to 
the  shop;  I  didn't  state  as  to  new  parts.  Q. 
You  just  could  not  operate  it,  that  was  all?  A. 
That  was  the  whole  thing." 

At  most  the  record  shows  the  defendants 
intended  nothing  more  by  taking  the  car 
back  to  plaintiff  so  repeatedly  for  adjust- 
ments and  repairs  than  to  afford  the  plaintiff 
ample  opportunity  to  put  the  car  in  condi- 
tion so  that  it  wonld  run.  This  was  not  a 
waiver  of  defendants'  legal  right  under  their 
contract  to  bold  the  plaintiff  to  answer  for 
selling  them  a  worthless  car.  Kloch  v.  New- 
bury, 63  Wash.  163,  114  Pac.  1032. 

[4]  Then  again,  the  record  shows  there  is 
a  sharp  conflict  in  the  evidence  as  to  wheth- 
er or  not  the  defendants  in  returning  the  car 
to  plaintiff  left  it  for  further  repairs.  The 
defendant  Anderson  testified  that  he  did 
not  do  so;  that  he  left  it  because  it  would 
not  run  and  do  the  work  for  which  the  de- 
fendants had  purdtased  it  and  the  plaintiff 
had  represented  and  guaranteed  it  would 
do.  We  think  this  and  the  other  questions 
involved  in  tills  controversy  were  properly 
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submitted  to  the  Jury  under  the  instructions 
of  the  trial  oonrt. 

The  jury  having  found  the  issues  against 
the  plaintiff,  the  Judgment  of  the  district 
court  should  be  affirmed.  It  is  so  ordered. 
Costs  to  respondents. 

FRICK,  C.  J.,  and  McCARTY,  THUB- 
MAN,  and  GIDEON,  JJ.,  concur. 

(HO  UUh,  328)  ===» 

KENT  et  aL  v.  OGDEN,  L.  &  I.  BT.  CO. 

(No.  3036.) 
(Supreme  Court  of  Utah.     Sept.  10,  1917.) 

1.  Cabmebs  «=»346(1)— Injuries  to  Pbospec- 
TiVK  Fasbenoeb— Weight  of  Evidence. 

While  evidence  respecting  the  surroundings 
at  a  crossing  and  that  there  was  no  light  pro- 
vided, or  conveniences  for  passengers,  is  im- 
portant, where  there  is  a  conflict  in  the  evidence 
respecting  the  cause  of  an  accident  to  a  person 
waiting  for  a  train  at  the  crossing,  or  with 
regard  to  the  conduct  of  the  injured  person,  or 
where  there  are  no  eyewitnesses,  where  eyewit- 
nesses saw  just  how  the  accident  occurred  and 
saw  deceased  just  before  and  at  the  very  mo- 
ment the  collision  took  place,  their  evidence 
was  necessarily  controlling. 

2.  Evidence  €=3591  —  Conclcsitbrbss  oir 
Pakty  Intboducino. 

Where  the  testimony  of  witnesses  introduc- 
ed by  plaintiffs   was   uncontradicted,  plaintiffs 
were  bound  thereby. 
8.  Carbiers    <g=3339— Injttbies   to   Pbospec- 

TIVE  PASSENOER — PBOXnCATE  CAOSE. 

Where  a  person  waiting  for  a  train  at  a 
crossing  stop  crossed  the  track  as  the  train 
was  approaching,  but  remained  so  close  there- 
to that  she  was  struck  by  the  train,  the  position 
carelessly  assumed  by  her  was  the  cause  of  ber 
injury,  and  not  any  negligence  of  the  company 
respecting  the  speed  of  the  train  or  the  dax- 
sling  brilliance  of  the  headlight^ 
4.  Cabbiers  1^=347(3)— Injuries  to  Prospec- 
tive Passenqer  —  Contributory  Neoli- 
GENCE— Questions  fob  Jdbt. 

Where  a  person  woiting  for  a  train  at  a 
crossing  stood  so  near  the  track  as  to  be  struck 
by  the  train,  and  while  it  was  claimed  that 
the  headlight  was  brilliant  and  dazzling,  it  ap- 
peared that  the  rails  of  the  whole  track  were 
visible  to  persons  on  the  train  from  a  point  700 
or  800  feet  from  the  crossing,  and  up  to  the  in- 
stant deccnsed  was  struck,  the  court  should  not 
have  submitted  the  question  of  contributory  neg- 
ligence to  tlie  jury,  but  should  have  granted  a 
nonsui^  or  a  directed  verdict.* 
6.  Neglioence  ®=»110(7)— Vabiakcb— Con- 
tbibutory  Negligence. 

While  the  plaintiff  in  a  negligence  case  must 
recover,  if  at  ali,  on  one  or  more  of  the  acts  of 
negligence  set  forth  in  the  complaint,  yet  in  de- 
termining the  question  of  contributory  negli- 
gence the  jury  are  not  limited  to  the  acts  of 
negligence  described  in  the  complaint,  but  may 
consider  any  fact,  inference,  or  circumstance 
disclosed  by  the  evidence  upon  that  subject. 
6.  Trial  ig=9214(4)— Instructions— Singling 
Out  Evidence  or  Kacts. 

In  charging  on  contributory  negligence  the 
court  should  not  undertake  to  name  the  specific 


"Wilkinson  v.  Railroad.  35  Utah.  110.  99  Pac.  46«: 
Pratt  V.  Ught  A  Ry.  Co.,  38  Utah,  600,  113  Pac. 
1032:  Bates  v.  Railroad.  38  Utah.  568,  114  Pac.  527; 
StpgRell  T.   Salt  Lake  &   Utah  R.  Co.,  ICT  Pac.  237 

'  Newton  v.  Railroad  Co.,  -43  Utah,  219,  134  Pac. 
S67;  Gibson  v.  UUh.  L.  &  T.  Co..  46  UUh.  S62,  151 
Pac.  76;  Odwald  v.  Railroad,  39  Utah,  245,  U7 
Pac.  46. 


things  or  acts  which  the  jury  may  consider,  bot 
shoiud  merely  tell  the  jury  to  consider  the  evi- 
dence upon  that  subject  and  determine  the 
question  from  a  consideration  of  the  whole  evi- 
dence. 

Appeal  from  District  Court,  Cache  Coun- 
ty; J.  D.  Call,  Judge. 

Action  by  Joseph  B.  Kent  and  others 
against  the  Ogden,  Logan  &  Idaho  Railway 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

Boyd,  De  Vine  &  Eccles,  of  Ogden,  for  ap- 
pellant 0.  C.  Richards,  of  Ogden,  and  A.  A 
Law,  of  Logan,  for  respondents. 

FRIOK,  C.  J.  nie  plaintiffs  recovered 
Judgment  against  the  defendant  for  dam- 
ages for  the  death  of  one  Mary  Eveline 
Kent,  wife  of  the  plaintiff  Joseph  B.  Kent 
and  mother  of  the  other  plaintiffs  named  in 
the  caption.  The  defendant  appeals  from  the 
judgment.  The  principal  errors  assigned 
are,  that  the  evidence  fails  to  show  negli- 
gence on  the  part  of  the  defendant,  and  that 
the  evidence  conclusively  shows  that  the  de- 
ceased was  guilty  of  contributory  negligence 
as  a  matter  of  law,  and  that  therefore  the 
court  erred  in  refusing  to  sustain  defend- 
ant's motion  for  a  nonsuit  and  also  In  re- 
fusing to  direct  a  verdict  for  the  defendant 

In  the  complaint  it  is  in  substance  alleged 
that  on  the  27th  day  of  October,  1915,  about 
7  o'clock  p.  m.,  the  deceased,  while  walk- 
ing on  a  public  highway  waiting  for  a  train 
on  which  she  intended  to  proceed  to  her 
home  in  Logan,  Utah,  about  five  miles  north 
from  said  crossing,  was  struck  and  killed 
by  a  train  of  cars  operated  on  the  defend- 
ant's Interurban  railway;  that  while  the 
trains  of  the  defendant  stopped  to  take  on 
and  let  off  passengers  at  said  railway  cross- 
ing, called  Anderson,  yet  the  defendant  had 
failed  to  provide  any  lights  or  any  other 
conveniences  for  the  deceased  In  waiting 
for  said  train  or  in  honrrllng  the  same; 
that  the  north-hound  train  was  then  pa.«t 
due,  and  while  the  deceased  was  waiting  for 
said  train  "near  said  track  in  the  darkness 
of  the  night,  and  supposing  that  she  was  a 
sufficient  distance  therefrom  to  avoid  the 
po.sslblllty  of  colliding  with  the  moving 
train,"  the  defendant  operated  a  train  on 
Its  railway  track  aforesaid  with  a  brilliant 
electric  headlight,  which  dazzled  and  con- 
fused the  deceased;  that  in  approaching 
said  crossing  said  train  was  operated  at  an 
excessive,  dangerous,  and  negligent  rate  of 
speed,  to  wit,  about  40  miles  per  hour;  that 
*'l)efore  the  decease<l  could  discover  the  peril 
she  was  in  and  remove  herself  therefrom, 
•said  train  ran  against,  struck,  and  collided 
with  said  deceased,"  and  she  was  Instantly 
killed.  It  is  also  alleged  that  the  train  did 
not  stop  at  the  crossing,  but  ran  by  it  at 
the  speed  aforesaid.    The  defendant  denied 
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all  acts  of  negligence  and  pleaded  tbat  tbe 
collision  was  caused  by  the  negligence  of  tbe 
deceased.  The  evidence  is  not  very  volumi- 
Dons,  and  Is  without  conflict.  Indeed,  the  de- 
fendant introduced  no  evidence  and  relied 
entirely  npon  the  evidence  produced  by  the 
plalntltr.  The  following  plat  will  assist  the 
reader  to  understand  the  nolnta  hereinafter 
decided: 


The  two  carved  parallel  lines  marked  "R. 
R."  on  the  plat  indicate  the  railway  track. 
Hie  space  marked  "H.  W."  indicates  the 
public  highway  which  crosses  tbe  railway 
at  a  point  commonly  known  as  Anderson's 
crossing.  The  lines  marked  "B"  Indicate 
an  overhead  bridge  across  the  railway  track 
wbldi  is  about  800  feet  south  from  the  high- 
way crossing.  The  point  marked  "A"  on 
the  plat  on  the  highway  east  of  the  railway 
track  indicates  where  the  deceased  was  first 
seen  by  two  witnesses  who  were  on  the 
train  and  who  were  leaning  out  of  the  west 
car  window  as  the  train  passed  the  oolnt 
marked  "B"  on  the  plat.  The  point  marked 
"X"   on   tbe  bij^way   Indicates   tbe   place 


where  the  deceased  was  standing  when  she 
was  struck  by  tbe  front  end  of  the  train,  and 
tbe  broken  lines  lending  from  point  "A" 
to  point  "X"  Indicate  tbe  course  the  de- 
ceased followed  in  crossing  the  track  and  In 
then  turning  north  to  the  point  "X,"  where, 
as  before  stated  she  remained  standing.  The 
parallel  lines  on  either  side  of  the  track  In- 
dicate the  right  of  way  fences.  Tbe  crossing 
in  question  is  a  country  crossing  at  which 
tbe  defendant  maintained  no  station  build- 
ing, but  at  which  it,  nevertheless,  stopped  its 
trains  on  signal  to  receive  or  to  discharge 
passengers. 

Tbe  deceased  lived  at  Logan,  trtab,  and 
she  had  once  or  twice  before  tbe  day  of  the 
accident  boarded  one  of  its  trains  at  the 
crossing  in  question,  and  was  familiar  with 
the  surroundings.  On  October  27,  1915,  the 
evening  In  question,  the  train  was  due  at 
the  crossing  going  north  at  about  6  o'clock 
p.  m.  On  that  day  the  deceased  visited  her 
brother-in-law,  who  lived  about  three-quar- 
ters of  a  mile  from  tbe  crossing  in  question, 
and  who,  at  about  6  o'clock  p.  m.,  took  her 
to  tbe  crossing  In  his  buggy  to  meet  the 
train.  Tbe  train  was  late,  however,  and 
after  waiting  about  three-quarters  of  an 
hour,  he  left  the  deceased  there  on  the  west 
side  of  tbe  track  and  went  home.  Tbe  train 
arrived  at  the  crossing  at  about  7  o'clock 
p.  m.,  and  was  running  at  a  speed  variously 
estimated  by  the  witnesses  of  from  25  to 
85  miles  an  hour.  It  seems  tbat  tbe  train 
operator  did  not  intend  to  stop  at  the  cross- 
ing on  the  evening  In  question. 

[1, 2]  There  is  much  evidence  respecting 
the  surroundings  at  the  crossing,  and  that 
there  was  no  light  provided  or  maintained 
there  by  the  defendant,  and  that  there  were 
no  conveniences  provided  for  prospective 
passengers  to  get  off  or  on  tbe  trains,  etc. 
In  cases  where  there  is  a  conflict  in  the  evi- 
dence respecting  the  cause  of  an  accident,  or 
with  regard  to  tbe  conduct  of  the  person 
who  is  injured,  or  where  there  are  no  eye- 
witnesses who  saw  tbe  accident,  all  of  those 
matters  are  Important;  but  in  a  case  like 
this,  where  we  have  eyewitnesses  who  saw 
Just  how  tbe  accident  occurred  and  who  saw 
the  deceased  Just  before  and  at  tbe  very 
moment  the  collision  took  place,  the  evi- 
dence of  the  eyewitnesses  Is  necessarily  con- 
trolling. In  this  case  two  witnesses  who 
saw  tbe  accident  testified  on  behalf  of  the 
plaintiffs.  Their  testimony  is  uncontradict- 
ed in.  any  particular,  and  therefore  the  plain- 
tiffs are  bound  thereby.  One  Qeorge  Maugb- 
an,  a  witness  called  by  plaintiffs,  testified 
that  be  was  on  the  north-bound  train  on  the 
evening  in  question;  tbat  the  train  was 
"about  an  hour  late";  that  there  were  two 
cars  in  tbe  train,  and  he  was  sitting  on 
tbe  west  side  in  one  of  them ;  that  as  the 
train  came  around  the  curve,  at  the  point 
marked  "B"  on  the  plat,  be  leaned  out  of 
ittae  west  car  window.     His  testimony,  as 
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recorded  In  the  bill  of  exceptions,  then  pro- 
ceeds as  follows : 

"Q.  What  did  yon  see  that  attracted  yonr  at- 
tention, if  anything?  A.  Well,  I  didn't  see 
anything  when  I  was  ri^ht  under  the  bridge. 
Q.  As  you  came  around  it.  what  did  you  first 
notice?  A.  When  we  were  turning  ue  bend 
there  was  a  light  thrown  around.  I  seen  a 
lady  there,  standing  there.  She  was  right  on 
the  east  side  of  the  track,  and  the  light  struck 
her.  She  followed  the  light  across  the  track. 
She  got  across  the  track  all  right.  When  she 
got  on  the  west  side  of  the  track  she  was  may- 
be right  on  Hbe  end  of  the  ties  right  there, 
and  she  turned  her  bead  to  the  north.  The 
light  was  facing  her  at  the  time  the  car  bit 
her.  Q.  That  is,  she  turned  her  face  to  the 
north?  A.  Yes,  sir.  Q.  And  her  back  to  the 
south?  A.  Yes,  sir.  Q.  You  say  that  she  was 
about  at  the  end  of  the  tie  west  of  the  west 
rail?  A.  Yes,  sir.  I  think  she  was  just  about 
on  the  end  of  the  tie,  maybe  standing  right  on 
the  end  of  the  tie,  n  little  more  out.  *  •  ♦ 
Q.  1.  understood  you  to  say  when  you  first  no- 
ticed her  she  was  east  of  the  track?  A.  Yes, 
sir.  Q.  And  that  she  crossed  over  both  rails 
and  turned  and  looked  north?  A.  Yes.  sir. 
Q.  Did  you  notice  whether  she  was  walking, 
started  to  walk  after  she  had  crossed  the 
track?  A.  I  believe  that  she  either  took  one 
or  two  steps  to  the  north.  I  think,  as  near  as 
I  could  judge  in  the  short  time  there  was.  Q. 
Then  what  did  you  notice?  A.  Why,  I  seen 
the  car  hit  her." 

This  witness  also  testified  that  when  the 
deceased  took  one  or  two  steps  to  the  north 
the  train  was  "20  or  30  feet,  something  like 
that,  as  near  as  I  could  tell"  from  the  de- 
ceased.   The  witness  further  testified: 

"Why,  I  know  that  when  she  nearly  got  to 
the  track  she  put  her  hand  in  the  light.  She 
put  her  left  band  up.  '  She  was  then  on  the 
east  side  of  the  east  rail,  and  was  walking  west. 
She  put  it  somewhere  to  her  face  or  to  her  bead. 
It  was  the  hand  nearest  the  train." 

It  Is  not  necessary  to  quote  the  testimony 
of  the  other  eyewitness,  for  the  reason  that 
there  Is  no  conflict  in  the  testimony  of  the 
two,  and  the  testimony  of  the  other  merely 
corroborates  the  witness  we  hare  quoted  in 
so  far  as  he  testified  to  the  same  matters. 
The  other  witness,  however,  said  that  when 
be  saw  the  deceased  "she  was  standing  erect 
with  her  back  to  the  car;"  that  is,  the  ap- 
proaching train.  He  further  said  that  at 
that  moment: 

"I  thought  she  was  away  [from  the  track] 
far  enough  for  the  car  to  miss  her,  but  she  hap- 
pened to  be  close  enough  to  be  struck  by  the 
car." 

The  testimony  showed  that  the  deceased 
was  49  years  of  age,  and  was  possessed  of 
all  her  faculties. 

[3]  Defendant's  counsel  contend  that  this 
is  a  case  where,  in  view  of  the  undisputed 
evidence,  we  must  determine  the  question  of 
the  deceased's  negligence  ae  a  matter  of  law. 
They  further  Insist  that  the  principle  involv- 
ed here  is  the  same  as  the  one  which  con- 
trolled the  three  cases  of  Wilkinson  v.  Rail- 
road, 35  Utah,  110,  99  Pac.  466,  Pratt  v. 
light  &  Ry.  Co.,  38  Utah,  500,  113  Pac.  1032, 
and  Bates  v.  Railroad,  38  Utah,  568,  114  Pac. 
627.  In  all  of  those  cases  it  was  held  that 
no  recovery  could  be  had  for  the  reason  that 


the  negligence  of  the  plaintiiTs  In  those  cases 
was  the  proximate  cause  of  the  Injuries  com- 
plained of,  and  In  view  that  the  evidence  was 
without  conflict,  It  was  the  duty,  of  tills  court 
to  determine  that  question  as  a  matter  of 
law.  In  those  cases  the  plaintiffs  attempted 
to  cross  railway  tracks  without  discharging 
the  duty  imposed  upon  them  by  law  of  listen- 
ing or  looking  for  approaching  trains  or  cars. 
The  only  difference  between  those  cases  and 
the  one  at  l)ar  is  that  the  deceased  contem- 
plated becoming  a  passenger,  and  tliat  she- 
was  not  injured  while  in  the  act  of  crossing 
the  track,  but  was  injured  after  she  had 
crossed  it  by  remaining  or  going  too  near  the 
track.  It  is  very  clear  from  the  testimony 
that  the  deceased  saw  the  train  approaching 
from  the  south,  and  was  preparing  to  board 
it  when  it  came  to  a  stop.  The  inference  to 
be  deduced  from  all  the  evidence  is  also  very 
strong,  if  not  conclusive,  that  the  men  in 
charge  of  the  train  did  not  Intend  to  stop  at 
the  crossing  In  question  on  that  trip,  but  in- 
tended to  pass  on  northward.  As  before 
stated,  the  brother-in-law  of  the  deceased  left 
her  on  the  west  side  of  the  track,  but,  for 
some  unknown  reason,  she  must  have  passed 
to  the  east  side  again  after  her  brother-Ui- 
law  had  left  her.  At  all  events  she  was  seen 
a  few  feet  east  of  the  track  when  the  train 
was  some  700  or  800  feet  south  of  the  cross- 
ing on  which  she  was  standing.  The  testi- 
mony is  all  to  the  effect  that  passengers  get 
off  «nd  on  trains  from  the  west  side  of  the 
track.  The  deceased  therefore  again  passed 
to  the  west  side  to  board  the  train.  After 
having  crossed  the  rails,  however,  she  then 
turned  to  the  north,  and  took  one  or  two 
steps  in  that  direction.  She,  therefore,  did 
not  pass  beyond  the  danger  zone  of  the  ap- 
proaching train,  but,  as  the  witnesses  say, 
she  turned  parallel  with  the  track  and  stood 
facing  north  with  her  back  turned  to  the  ap- 
proaching train.  She,  therefore,  stood  so 
near  the  track  that  the  front  car  struck  her 
and  threw  her  "six  or  eight  feet,"  as  the 
witnesses  put  It,  to  the  west  of  the  trade  In 
view  that  she  bad  passed  entirely  over  both 
rails  and  then  turned  to  the  north  parallel 
with  the  track,  it  is  not  a  case  of  being 
struck  by  a  train  while  In  the  act  of  crossing 
the  track,  but  It  presents  a  case  where  a 
pedestrian  has  had  ampie  time  and  oppor- 
tunity to  reach  and  to  remain  at  a  place 
where  be  is  safe,  but,  nevertheless,  places 
himself,  carelessly,  in  a  place  of  danger.  We 
say  carelessly  because  the  evidence  is  lieyond 
dispute  that  there  was  nothing  to  detract  the 
deceased's  attention  and  nothing  to  confuse 
her  mind  or  to  obscure  her  vision.  Nor  was 
she  threatened  with  physical  Injury  from  di- 
verse sources  or  causes.  It  is  a  clear  case 
where  the  deceased  placed  herself  so  near 
a  railway  track  that  a  passing  train  must 
of  necessity  come  in  contact  with  her  per- 
son in  passing  along  and  over  the  track.  If 
there  is  any  difference  in  principle  between 
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this  case  and  tbe  three  cases  before  cited,  we 
fall  to  perceive  It  If  the  deceased  had  stood 
upon  the  track  under  the  circumstances  here 
disclosed  until  she  was  struck,  no  one  could. 
In  reason,  contend  that  the  position  which 
she  carelessly  assumed  was  not  the  proximate 
cause  of  her  injury.  If  that  be  so,  how  can 
It  reasonably  be  contended  that  the  position 
which  she  carelessly  assumed,  so  near  the 
track  as  to  be  In  the  path  of  the  passing  cars, 
likewise  was  not  tbe  cause  of  her  injury? 
Where  one  voluntarily  assumes  a  position 
on  or  so  near  a  railway  track  that  a  train 
of  cars  in  passing  on  the  track  must  neces- 
sarily strike  him,  can  reasonable  minds  dif- 
fer as  to  whether  his  act  in  so  placing  him- 
self was  the  proximate  cause  of  injury  in 
case  the  cars  strike  him?  We  think  not 
What  Is  there  to  differ  about?  It  is  physical- 
ly impossfble  for  one  to  escape  injury  if  he 
remains  either  on  or  so  near  a  railway  track 
as  to  be  in  tbe  path  of  a  passing  train  of 
cars.  Even  children  are  aware  of  the  dan- 
ger under  those  circumstances.  This  case  is 
not  distinguishable  from  the  case  of  Steg- 
gell  V.  Salt  Lake  &  Utah  R.  Co.,  167  Pac.  237. 
[4]  The  only  remaining  question,  therefore, 
is,  Is  there  anything  In  the  evidence  from 
which  the  Jury  could  find  an  excuse  for  the 
conduct  of  the  deceased  in  taking  a  position 
80  near  the  railway  track?  Something  is 
said  by  plaintiff's  counsel  about  tbe  bril- 
liancy of  the  headlight  Under  the  statute  it 
was  the  duty  of  the  defendant  to  provide  Its 
trains  with  headlights.  Had  it  failed  in  that, 
the  failure  would  have  constituted  negli- 
gence. -But  the  evidence  is  conclusive  that 
the  rails  of  the  whole  track  were  visible  at 
the  point  where  the  deceased  was  standing. 
Tbe  two  witnesses  saw  the  rails  when  they 
were  700  or  80O  feet  south  of  the  crossing, 
and  continued  to  see  them  up  to  the  instant 
the  deceased  was  struck  by  the  car.  What 
others  saw  she  must  be  deemed  to  have  been 
able  to  see.  As  pointed  out  before,  there  is 
nothing  disclosed  by  the  evidence  which 
would  excuse  her  conduct.  This  court,  in  a 
number  of  cases,  has  illustrated  and  applied 
the  conditions  and  circumstances  under 
which  a  Jury  may  find  an  excuse  for  the  de- 
ceased's conduct  in  determining  the  question 
of  contributory  negligence.  See  Newton  v. 
Railroad  Co.,  43  Utah,  219,  134  Pac.  567; 
Gibson  V.  Utah  L.  &  T.  Co.,  46  Utah,  662,  151 
Pac.  76;  Oswald  v.  Railroad,  39  Utah,  245, 
117  Pac.  46.  In  the  first  two  cases  we  went 
88  far  as  permissible  to  go  in  permitting  a 
Jury  to  pass  upon  the  question  of  contribu- 
tory negligence.  In  tbe  last  case  cited  we 
held  that  the  plaintiff  was  prevented  from 
recovering  upon  the  ground  of  contributory 
negligence  as  a  matter  of  law.  In  those 
cases  it  is  held  that  so  long  as  there  is  any 
question  of  fact  upon  which  reasonable 
minds  may  differ  and  arrive  at  different  con- 
clusions in  determining  the  question  of  neg- 
ligence or  contributory  negligence,  the  ques- 


tion is  for  the  Jury,  but  when  there  are  no 
facts  or  drctunstapces  which  would  author- 
ize reasonable  minds  to  differ,  the  question 
becomes  one  of  law.  When,  as  in  this  case» 
there  can  be  no  doubt  whatever  regarding 
tbe  proximate  cause  of  the  accident  nor  any 
doubt  that  it  was  wholly  within  the  power 
of  the  deceased  at  any  moment  before  the 
bollision  to  have  averted  It  by  merely  moving 
a  foot  or  two  out  of  the  zone  of  danger,  this 
court  cannot  shirk  its  duty  in  determining 
the  result.  Before  a  Judgment  for  damages 
can  be  sustained  there  must  be  some  act,  ei- 
ther of  commission  or  omission,  on  the  part 
of  the  defendant  In  the  action  constituting 
negligence,  and  it  must  not  appear  us  a  mut- 
ter of  law  that  the  plaintiff's  own  conduct 
caused  tbe  injury  and  consequent  damages. 
If  no  negligence  is  shown  on  the  part  of  the 
defendant,  or  If  It  appear  as  a  matter  of  law 
that  the  plaintiff's  Inexcusable  negligence 
caused  the  Injury  and  damages,  then  to  allow 
a  Judgment  for  damages  to  stand  would  be 
equivalent  to  transferring  property  from  one 
person  to  another  without  sanction  of  law, 
and  hence  without  right.  In  this  case  it  is 
quite  immaterial  whether  the  defendant  was 
guilty  of  any  or  of  all  of  the  acts  complained 
of,  since  all  of  those  acts,  taken  either  singly 
or  in  combination,  merely  constituted  the  ul- 
timate, while  the  deceased's  Inexcusable  con- 
duct constituted  the  proximate,  cause  of  the 
injury.  The  district  court  erred,  therefore, 
both  in  refusing  to  grant  defendant's  motion 
for  a  nonsuit  and  in  refusing  to  direct  the 
Jui7  to  return  a  verdict  in  favor  of  the  de- 
fendant as  requested  by  the  defendant. 

[6,  S]  A  number  of  the  court's  Instructions 
are  also  assailed.  Those  that  are  more  es- 
pecially complained  of  were  given  by  the 
court  on  its  motion  upon  the  question  of  con- 
tributory negligence.  Tbe  court,  in  its  in- 
structions on  that  subject,  enumerated  vari- 
ous things  which  it  told  the  Jury  they  might 
consider  in  determining  the  alleged  contribu- 
tory negligence  of  the  deceased.  Counsel  In- 
sist that  the  court  erred  In  that  regard  by 
enumerating  things  not  contained  in  the 
plaintiff's  complaint.  While  it  Is  true  that 
the  plaintiff  in  a  negligence  case  must  recov- 
er, if  at  all,  on  one  or  more  of  the  acts  of 
negligence  set  forth  in  his  complaint,  yet. 
In  determining  the  question  of  contributory 
negligence,  the  Jury  are  not  limited  to  the 
acts  of  negligence  described  in  the  complaint, 
but  they  may  consider  any  fact,  inference, 
or  circumstance  disclosed  by  the  evidence 
upon  that  subject  The  only  criticism  to 
which  the  court's  instructions  npon  that  subr 
Ject  are  open  is  that  the  court  undertook  to 
name  specific  things  or  acts  which  the  Jury 
might  consider  in  determining  contributory 
negligence.  It  is  always  dangerous  for  a 
court  to  single  out  specific  things  or  acts  in 
charging  the  Jury.  If,  In  doing  that,  some 
acts  or  things  that  are  material  should  be 
omitted,  the  instruction  would  be  vulnerable 
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to  attack,  and  might  require  a  revereal  ot 
the  judgment.  The  court. should  merely  tell 
the  Jury  to  consider  the  evidence  In  the  case 
upon  tliat  subject,  and  from  a  consideration 
of  the  whole  evidence  to  determine  the  ques- 
tion of  negligence  or  contributory  negligence, 
as  the  case  may  be.  We  do  not  hold  that  the 
instructions  complained  of  In  this  case  con^ 
stitute  reversible  error,  but  we  do  hold  that 
the  instructions  should  not  have  been  given 
In  the  form  they  were  given. 

There  Is  no  reversible  error  in  the  other 
assignment  relating  to  the  giving  of  instruc- 
tions and  in  refusing  the  requests  of  the  de- 
fendant. Nor  did  the  court  commit  error  in 
the  admission  of  the  evidence  complained  of. 

For  the  reasons  stated,  the  judgment  is  re- 
versed, and  the  cause  is  remanded  to  the  dis- 
trict court  of  Cache  county,  with  directions 
to  grant  a  new  trial.    Costs  to  appellant. 

Mccarty,  conrMAN,  thurman,  and 

GIDEON.  JJ..  concur. 


(50  UUh.  342) 

NEW  YORK  BLOWER  CO.  v.  CARBON 

COUNTY  HIGH  SCHOOL  et  ttl. 

(No.  -JSSS.) 

(Supreme  Court  of  Utah.     Sept.  10,  1017.) 

1.  Schools  and  School  Districi'S  «=>81(2)— 
Con  STRUCT  I  ON    of   Buildings  —  ItEQUinB- 

MENT   OF   Bond — lylABILITY. 

Though  Lows  1900,  c.  68,  $  1,  provides  that 
any  person,  contracting  with  tlie  state,  or  an; 
village  or  scliool  district,  for  the  constniction 
of  any  public  building,  or  for  any  public  work 
or  improvements,  or  for  repairs  upon  any  public 
building  or  improvement,  shall  be  required,  be- 
fore commencing  such  work,  to  execute  a  penal 
bond  for  the  faithful  performance  of  said  con- 
tract, and  that  such  contractor  or  contractors 
shall  promptly  make  payment  to  all  persons 
supplying  labor  and  material  in  the  prosecution 
of  the  work  under  sucb  contract,  a  school  dis- 
trict is  not  liable  to  parties  supplying  labor  and 
material  for  failure  to  require  the  bond. 

2.  Schools  and  School  Distbicts  ®=>81(2)— 
Construction  of  Buildinos  —  Require- 
ment OF  Bond — Liability. 

Under  such  statute  the  boards  of  trustees 
are  not  personally  liable  for  failure  to  require 
the  bond. 

Appeal  from  District  Court,  Carbon  Coun- 
ty ;  A.  H.  Christensen,  Judge. 

Action  by  the  New  York  Blower  Company 
against  the  Carbon  County  High  School  and 
others.  Judgment  dismissing  the  action,  and 
plaintiff  appeals.    Affirmed. 

Skeen  Bros.,  of  Salt  Lake  City,  and  J.  A. 
Howell,  of  Ogden,  tor  appellant.  Thurman, 
Wedgwood  &  Irvine,  of  Salt  Lake  City,  L.  O. 
Hoffmann,  of  Price,  and  M.  P.  Braflet  and  F. 
Kricksen,  both  of  Salt  Lake  City,  for  re- 
spondents. 

FRICK,  C.  J.  The  plaintiff.  In  Its  com- 
plaint, in  substance  alleged  that  the  Carbon 
(.'ouiity  High  School,  hereinafter  called  Idgh 
school,  was  a  public  corporation,  and  that  the 
individual  defendants,  hereinafter  designated 
<l«'fen(lnnt8,  constituted  the  board  of  trustees 


of  said  high  sdiool ;  that  prior  to  October  15, 
1012,  said  high  school  entered  into  a  contract 
with  the  Wright-Osborn  Company,  hereio- 
after  called  contractor,  for  the  construction 
of  a  high  school  building  at  Price,  Carbon 
county,  Utah;  that  In  accordance  with  the 
terms  of  said  contract,  and  pursuant  to  the 
laws  of  this  state,  said  contractor  agreed  to 
perform  all  the  labor  and  furnish  all  the  ma- 
terials necessary  to  complete  said  high  scliool 
building;  that,  relying  on  said  contract,  tbc 
plaintiff  sold  and' delivered  to  said  cMitractor 
certain  materials,  of  the  value  of  $707,  ail  of 
which  were  used  in  the  construction  of  said 
high  school  building,  no  part  of  which  has 
been  paid  to  the  plaintiff;  that  the  said  high 
school  and  said  defendants  failed  to  require 
said  contractor  to  enter  into  a  bond,  with 
good  and  sufficient  sureties,  conditioned  that 
the  contractor  would  promptly  iiay  all  per- 
sons who  .should  perform  labor  and  furnish 
materials  for  said  high  school  building  as  re- 
quired by  the  laws  of  this  state.  There  are 
other  allegations,  relating  to  the  filing  of  a 
petition  In  bankruptcy  against  said  contrac- 
tor, and  that  it  was  adjudged  a  bankrupt  be- 
fore said  building  was  fully  completed,  and 
that  there  were  no  funds  arising-  out  of  said 
contract  to  pay  pialntifTs  claim  or  any  part 
thereof. 

The  high  school  and  the  defendants  ap- 
peared in  the  action  and  filed  separate  de- 
murrers to  the  complaint,  upon  the  ground 
that  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  any  of 
the  defendants  named  in  the  title  of  the  ac- 
tion. The  district  court  of  Carbon  county 
sustained  the  demurrers,  and,  the  plaintiff 
electing  to  stand  upon  its  complaint.  Judg- 
ment was  entered  dismissing  tlie  action.  The 
plaintiff  appeals,  and  now  insists  that  the  dis- 
trict court  erred  In  sustaining  the  demurrers, 
and  each  of  them. 

The-  only  reason  plaintiff  assigns  why  the' 
court  erred  in  sustaining  said  demurrers  is 
that  both  the  high  school  as  a  corporation 
and  the  individual  defendants,  constituting 
said  board,  are  liable  to  the  plaintiff  for  the 
materials  furnished,  because  they  failed  to 
require  the  contractor  to  execute  a  bond,  with 
sufficient  sureties,  conditioned  that  it  would 
promptly  pay  all  persons  for  labor  performed 
and  materials  furnished  and  used  in  the  con- 
struction of  said  hig^  school  building,  as  pro- 
vided by  chapter  68,  {  1,  Laws  Utah  1909, 
which  so  far  as  material  here,  reads  as  fol- 
lows: 

"Any  person  or  persons  entering  into  a  for- 
mal contract  with  the  state,  any  state  institu- 
tion, county,  city,  town,  village  or  school  dis- 
trict, for  the  construction  of  any  public  build- 
ing, or  the  prosecution  and  completion  of  any 
public  work  or  improvements,  or  for  r«pain 
upon  any  public  buildinf;,  public  work  or  im- 
provement, shall  be  required  before  commencing 
sncli  work  to  execute  n  pcn.nl  bond,  with  good 
nnd  sufficient  surety  or  sureties,  for  the  fkitb- 
ful  performance  of  said  contract,  with  the  addi- 
tional obligation  that  such  contractor  or  con- 
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tractors  shall  promptly  make  payment  to  all 
persons  supplying  tabor  and  material  nsed  in 
the  prosecution  of  the  work  provided  for  in 
such  contract;  and  any  person,  company,  as- 
sociation or  corporation  who  has  furnished  la- 
bor or  material  used  in  the  construction  or  re- 
pair of  any  public  buildioK,  public  work  or  im- 
provement, payment  for  "which  has  not  been 
■nade,  shall  have  the  right  to  intervene  and  be 
made  a  party  to  any  action  instituted  by  the 
obliirc«  on  the  bond  of  the  contractor,  and 
to  have  their  rights  and  claims  adjudicated  in 
such  action  and  judgment  rendered  thereon 
subject,  however,  to  the  priority  of  the  claim 
and  judgment  of  the  obligee  therein." 

FlalntttTs  counsel  Inalsts  that  both  the 
high  school  as  a  corporate  entity  aod  the 
defendants  as  individuals  are  liable,  for  the 
reason  that  they  have  failed  to  perform  a 
daty  imposed  by  statute,  which  was  to  be 
performed  for  plaintKTs  benefit  Counsel 
have  dted  a  number  of  cases  in  which  liabili- 
ty was  Imposed,  either  upon  the  school  dis- 
trict or  upon  the  school  trustees,  for  falling 
to  comply  with  statutes  similar  to  the  one 
quoted  above.  Indeed,  In  Northwest  Steel 
Ck).  V.  School  District,  76  Or.  321,  148  Pac, 
1134,  L.  E.  A.  1916F,  629,  Ann.  Gas.  1917B, 
1086,  the  school  district  was  held  liable  tra- 
der a  statute  which  in  terms  was  just  like 
ours.  After  due  consideration,  however.  In 
the  case  of  Joseph  Nelson  Supply  Co.  t. 
Leary,  164  Pac.  1047-1051,  we  refused  to  fol- 
low or  be  boond  by  the  decision  In  the  Oregm 
case,  and  we  there  held  that  under  our  stat- 
ute the  school  district  was  not  liable  to  those 
who  have  performed  labor  or  famished  ma- 
terials to  the  contractor  for  falling  to  require 
It  to  execute  the  bond  mentioned  in  the  stat- 
ute. We  there  set  forth  our  reasons  why  we 
lefnaed  to  hold  the  school  district  liable  un- 
der Qie  provisions  of  our  statute,  and  It  Is  not 
necessaiy  to  repeat  the  reasons  here.  While 
tq  that  case  it  was  also  contended  in  argu- 
ment that  the  individuals  constituting  the 
board  of  trustees  were  also  liable,  yet,  as  was 
pointed  out,  the  trustees  were  not  made  par- 
ties to  that  action,  and  for  that  reason  we  did 
not  pass  upon  the  question  of  their  liability 
under  our  statute.  That  question  is,  how- 
ever, now  squarely  presented.  ■ 

The  liability  of  school  •  trustees  has  fre- 
quently -been  before  the  courts  under  statutes 
In  some  respects  similar  to  ours.     In  most 
Instances,  however,  the  statute,  in  explicit 
terms,   imposed   the   duty  either  upon   the 
school  district  or  upon  the  trustees  to  require 
the  bond,  while  in  our  statute,  as  pointed  out 
to  Joseph  Nelson  Supply  Co.  v.  licary,  supra. 
It  is  not  directly  Imposed  on  any  one  except 
the  contractor.    In  Michigan,  where  the  duty 
Is  directly  Imposed,  it  has  been  held  by  a 
divided   court  that  the  individual  trustees 
were  liable  for  failing  to  require  such  a  bond. 
Owen  V.  Hill,  67  Mich.  43,  34  N.  W.  640; 
Plummer  v.  Kennedy,  72  Mich.  298,  40  N.  W. 
433.     Upmi   the  other   hand,   the   Supreme ' 
Courts  of  Minnesota  and  of  Kansas,  under  . 
statutes  siniUnr  to  the  Michigan  statute,  ar- , 
rived  at  opposite  conclusions.    Ihk  v.  Duluth  , 
City,  68  Minn.  182,  59  N.  W.  060;  Freeman  v.  | 


<?Ity  of  Chanute,  63  Kan.  573,  66  Pac.  647. 
Similar  statutes  were  also  before  the  courts 
in  Pressed  Brick  Co.  v.  School  District,  79 
Mo.  App.  669 ;  Plumbing  Supply  Co.  v.  Board 
of  Education,  32  S.  D.  270,  142  N.  W.  1131; 
Monnler  t.  Godbold,  116  La.  165,  40  South. 
604,  5  L.  B.  A.  (N.  S.)  463,  7  Ann.  Cas.  768. 

[1, 2]  In  all  of  the  cases  last  dted,  as  well 
as  In  others  that  could  be  cited,  the  boards 
of  trustees  are  held  not  liable  to  those  who 
had  furnished  labor  or  materials,  or  botlH 
for  the  Qonstructlon  of  public  school  build- 
ings. Nor  upon  sound  reason  and  principle 
can  we  see  why  the  defendants  should  be 
held  liable  imder  a  statute  like  ours.  To  say 
the  least,  the  duty  Is  not  cast  upon  dther  the 
defendants  or  the  high  school  in  express 
terms  to  exact  such  a  bond.  It  is  quite  clear 
from  the  statute,  however,  that  It  was  in- 
tended that  the  contractor  should  execute  such 
a  bond.  The  statute,  however,  does  not  say 
that  either  the  defendants  or  the  high  school 
shall  require  the  contractor  to  execute  such  a 
bond.  It  is  equally  clear  that  under  the  stat- 
ute neither  the  defendants  nor  the  high 
school  could  compel  such  a  bond,  but  the  most 
that  oould  be  done  In  that  regard  would  have 
been  to  refuse  to  enter  into  the  contract  im- 
less  or  until  sndi  a  bond  was  executed.  The 
plaintiff  could  have  refused  to  sell  its  materi- 
als to  the  contractor  until  a  bond  had  been 
provided,  and  It  was  also  within  its  poiwer  to 
demand  that  the  defendants  require  such  a 
bond  from  the  contractor.  If  such  a  demand 
had  been  made,  and  the  defendants  had  then 
willfully  refused  to  require  the  contractor  to 
execute  such  a  bond,  a  different  question 
would  be  presented. 

Ordinarily,  at  -least,  where  one  claims  that 
an  ofiloer  is  by  law  bound  to  do  a  parUcular 
thing  for  bis  benefit,  he  is  required  to  make 
a  demand  before  bringing  an  action  against 
such  officer.  8ud\  a  demand  would  clearly 
be  necessary  in  case  the,  claimant  desired  to 
bring  a  coercive  action  against  the  olBcer. 
While  It  may  not  be  necessary  in  oil  eases  to 
make  a  demand  upon  an  officer  or  upon  a 
board  to  act  before  he  or  it,  as  the  case  may 
be,  can  be  held  liable  for  neglecting  or  falling 
to  perform  a  duty  Imposed  by  law,  yet,  where, 
as  in  this  case,  a  personal  liability  Is  sought 
to  be  imposed  for  failing  to  do  an  ofliclal  act, 
it  Should  be  made  to  appear  that  the  failure 
to  perform  the  alleged  act  was  willful  or  at 
least  grossly  negligent.  If  the  Legislature 
had  intended  to  Impose  a  personal  liability 
upon  the  defendants  for  failing  to  require  the 
contractor  to  execute  the  bond  mentioned  in 
the  statute,  it  would  have  been  an  easy  mat- 
ter to  have  Indicated  that  intention  in  apt 
language.  Not  having  done  so,  this  court, 
upou  whom  is  cast  the  ultimate  duty  of  de- 
termining the  legislative  Intent,  should  not 
Import  iuto  the  statute  by  construction  that 
which  is  not  fairly  implied,  where,  as  here 
the  consequences  .are  not  only  drastic,  but  un- 
der certain  circumstances  might  easily  si>ell 
ruin  for  some  of  the  Individual  trtistees.    Nor, 
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as  pointed  out  in  Joseph  Nelson  Supply  Co.  ▼. 
Leary,  supra,  Is  such  a  construction  necessary 
under  our  statute. 

Under  Comp.  Laws  1907, 1 1400x,  the  plain- 
tiff had  an  adequate  remedy  by  bringing  an 
action  against  the  high  school  before  the 
money  arising  out  of  the  contract  was  paid 
either  to  the  contractor  or  on  his  order.  The 
contractor  was  powerless  to  defeat  the  plain- 
tiff's claim  by  making  an  assignment  of  the 
contract  price  to  any  one.  In  view  of  the 
terms  of  our  statute,  and  in  rlew  of  the 
authorities  last  above  dted,  we  feel  constrain- 
ed to  hold  that  the  individual  defendants  are 
not  liable.  Kor,  in  view  of  the  decision  in 
Joseph  Nelson  Supply  Co.  v.  Leary,  supra.  Is 
the  high  school  liable.  For  the  reasons  stat- 
ed, therefore,  the  district  court  of  Carbon 
county  did  not  err  in  sustaining  the  de- 
murrers and  in  entering  Judgment  dismissing 
the  action. 

The  Judgment  is  therefore  affirmed,  with 
costs  to  respondents. 

Mccarty,  CORFMAN,  and  gidkon,  jj., 
concur.  THUKMAN,  J.,  being  disqualilled, 
did  not  sit  in  this  case. 


(50  tTt»h.  347) 

BLAKE  et  al.  v.  BOSTON  DEVELOPMENT 

CO.  et  aL  (No.  3077.) 

(Supreme  Court  of  Utah.     Sept.  10,  1917.) 

1.  Actio."*   €=>!H)(9)  —  Joindeb  of  Causes  — 

PaUTIES  A.ND   IKIERESIS   I.NVOLVED. 

la  au  actioii  by  siuckholderH  against  a  cor- 
poration and  ita  otiicera  and  directors,  the  com- 
plaint alleged  various  illegal  and  wruugful  acts 
by  the  uliicers  and  directurs,  whereby  V.,  who, 
it  was  alleged,  contrulled  and  dommated  the 
corpuratiuu  and  its  business  affairs,  had  ac- 
quired its  propertji  and  stock  and  a  n0te  execut- 
•d  by  the  corporation  in  his  favor,  and  that  they 
dad  levied  a  number  of  illegal  assessments  on 
the  stuck  of  the  corporation.  It  prayed  fur  an 
injuDctiuD  against  the  sale  of  the  stock  to  pay 
one  of  such  assessments,  and  that  all  of  the  as- 
sessments be  set  aside  and  aunuileil,  and  that 
the  officers  and  directors  make  a  full  and  com- 
plete accounting  of  all  the  assets  aud  stock  of 
the  corporation,  and  that  the  note  in  question 
be  surrendered,  canceled,  and  annulled,  held, 
that  the  complaint  improperly  joined  causes  of 
action  in  favor  of  the  corporation  against  the 
officers  and  directors  and  causes  of  action  in 
favor  of  plaintiff  against  the  corporation,  since, 
notwithstanding  the  alleged  control  of  V.  over 
the  corporation  s  officers  and  directors,  the  caus- 
es of  action  to  annul  and  enjoin  the  assessments 
were  causes  of  action  in  plamtiff's  favor  against 
the  corporation,  while  the  causes  of  action  based 
on  the  wrongful  acts  of  the  officers  and  directors 
were  causes  of  action  in  its  favor,  though  en- 
forced  by   the  stockholders  on  its  behalf. 

2.  PucADiNO  «=>52(2)  —  Sefakate  Statement 
—  Distinct    Causes    or    Action    in    Onk 

COUBT. 

The  complaint  also  improperly  joined  in  a 
single  statement  separate  and  distinct  causes 
of  action  in  favor  of  plaintifb  and  against  the 
corporation,  as  each  assessment  was  a  completed 
transaction,  and  if  wrongful  a  separate  and  dis- 
tinct cause  of  action,  and  the  corporation  was 
entitled  to  have  each  assessment  stated  sep- 
arately in  order  that  it  might  interpose  any 
defenses  it  might  have. 


3.  PuEADiNo  «=>52(2)  —  Sefaxatb  STAimcn 
or  Causes. 
In  an  action  by  a  corporation  or  its  stock- 
holders against  its  officers  who  have  been  dere- 
lict, mismanaged  its  affairs,  and  wrongfully  ap- 
propriated its  property,  wrongful  acta  diarced 
against  the  same  individuals  may,  as  a  rule.  b« 
incorporated  in  one  statement  in  the  complaint 
regaraless  of  how  numerous  or  how  involved 
the  alleged  wrongs  may  be,  as  the  wrong  consist* 
in  appropriating  the  property  rights  of  the  cor- 
poration, and  tnat  wrong  constitutes  but  one 
cause  of  action. 

Appeal  from  District  Court,  Salt  Uike 
County;  George  F.  Goodwin,  Judge. 

Action  by  Thomas  W.  Blake  and  others 
against  the  Boston  Development  Company 
and  others.  From  a  Judgment  dismissdng  the 
action  on  demurrer,  plaintiffs  appeal.  Af- 
firmed. 

Skeen  Bros.,  of  Salt  Lake  City,  for  appel- 
lants. Smith  &  McBroom,  of  Salt  Lake  City, 
for  respouUeuts. 

FRICK,  G  J.    Thomas  W.  Blake  originally 
comuieuced  this  action.    In  his  complaint  be 
alleged  that  be  brought  the  action  "for  him- 
t«lf  aud  for  all  other  stockholders  aud  cred- 
itors of  the  Boston  Development  Company," 
a    corporation.      The    action    was   brought 
against  said  company,  and  against  Fred  U. 
Vahreukamp,   K.   B.  Garff,  Thtmas  Austin, 
R.  11.  Winder,  B.  F.  Fitzgerald,  aud  Sanind 
Stlllman    who,   it   was   alleged,   '*are   now, 
and  during  the  times  hereafter  mentioned 
have  been  the  directors  and  oiScers  of  uiid 
corporation,  having  the  complete  management 
and  control  of  Its  business  affairs,"  aud  who 
will   hereinafter   be  designated  officers  and 
directors.    Various  matters  are  set  up  In  the 
original  complaint,  to  which  the  defendant 
corporation  demurred,  aud  the  demurrer  was 
sustained.    An  amended  complaint  was  then 
filed  by  the  plaintiff  Blake,  which,  however, 
suffered  the  same  fate.    In  view  that  Blake 
obtained  leave  of  court  to  file  another  amend- 
ed complaint,  which  superseded  the  first  two, 
we  need  not  refer  to  the  first  two  complaints 
further.    In  the  last  complaint  filed  certain 
other  parties,  who  claimed  to  be  stockhold- 
ers of  said  corporation,  to  wit,  V.  A  Kedney, 
Lewis    T.    Cannon,    £klward    Chrii>tian:>eii, 
Joseph  Obom,  James  Obom,  William  Oborn, 
and  D.   A.  Skeen,  were  added.     They  an 
styled  interveners,  but  how  and  when  tbef 
were  permitted  to  intervene  in  the  action  the 
record   does  not   disclose.     We   shall  treat 
those  so-called  interveners  as  plaintiffs,  since 
that  is  the  real  character  they  assume  in  the 
action.    Tbe  last  complaint  is  too  volumlnooi 
to  be  set  forth  at  length  in  this  opinion.   We 
shall  state  the  substance  of  the  last  amended 
complaint  as  briefly  as  possible. 

After  again  alleging  the  purpose  of  the  l^ 
tion  and  that  the  individual  defendants  coo- 
stituted  the  officers  and  directors  of  said 
corporation.  It  is-  alleged  tliat  aU  of  the  pu- 
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tiee  we  have  designated  plaintiffs,  Including 
Slake,  are  stockholders,  and  tliat  each  one 
of  them  Is  an  owner  of  a  certain  number  of 
shares  of  the  capital  stock  of  such  corpora- 
tion, the  exact  number  owned  by  each  being 
stated,  the  aggregate  number  so  owned 
amounting  to  7,660  shares.  It  is  alleged  that 
the  defendant  Fred  H.  Vahrenkamp,  the  pro- 
moter of  said  Incorporation  at  the  time  it 
was  incorporated,  transferred  to  it  "three  un- 
patented mining  claims  then  not  known  and 
since  demonstrated  to  be  of  no  actual  intrin- 
sic value,  in  full  payment  of  its-  entire  capital 
stock  of  one  hundred  thousand  UOO.OOO) 
shares,  all  of  which,  excepting  only  four 
shares,  was  issued  to  the  said  Vahrenkamp"; 
that  since  said  corporation  was  organized 
said  Vahrenkamp  has  dominated  and  control- 
led all  of  its  officers  and  directors,  and 
through  them  he  has  controlled  and  directed 
its  business  affairs;  that  he,  with  the  co- 
operation of  &ald  officers  and  directors,  has 
grossly  mismanaged  the  business  affairs  of 
satd  cori>oration;  that  said  Vahrenkamp,  act- 
ing on  behalf  of  said  corporation,  obtained  a 
lease  and  option  to  purcha&e  certain  mining 
claims ;  that  he  took  the  "title  to  said  leaso 
and  option  in  his  own  name,"  and  wrongfully 
and  fraudulently  failed  to  have  said  lease 
and  option  transferred  to  said  corporation, 
and  thereafter  caused  the  authorized  cap- 
ital stock  of  said  corporation  to  be  increased 
from  100,000  shares  to  500,000  shares  by  hay- 
ing the  articles-  of  incorporation  amended  to 
that  effect,  and  that  all  of  said  stock  was 
Issued  to  said  Vahrenkamp;  that  he  has 
caused  ore  shipments  from  the  property 
leased  as  aforesaid  to  be  made  in  his  own 
name,  "without  fully  recognizing  the  interests 
of  said  corporation  in  said  property  or  the 
proceeds  of  the  sale"  of  said  ores;  that  said 
Vahrenkamp  has  from  time  to  time  present- 
ed false  and  fraudulent  claims  against  said 
corporation,  and.  the  officers  and  directors 
"have  perrmltted  the  said  Vahrenkamp  to 
<aiuse  various  and  numerous  large  credits  in 
his  favor  to  be  entered  upon  such  books  and 
records  as-  were  kept  by  said  corporation"; 
that  the  officers  and  directors  authorized  the 
execution  and  delivery  of  a  certain  promis- 
sory note  of  said  corporation  for  $17,000  to 
said  Vahrenkamp,  which  note  "was  Issued 
without  adequate  or  any  consideration,  and 
operates  as  a  fraud  upon  the  rights  of  the 
stockholders  of  said  corporation";  that  said 
Vahrenkamp  and  said  officers  and  directors 
have  failed  and  neglected  "to  keep  proper  and 
complete  books  and  records"  of  the  business- 
transactions  of  said  corporation;  that  said 
officers  and  directors  have  entered  into  a 
certain  contract  with  a  certain  corxwration 
and  have  concealed  the  same  from  the  stock- 
holders, which  contract  is  alleged  to  be  det- 
rimental to  the  interests  of  the  corporation; 
that  the  officers  and  directors  have  permit- 
ted a  large  amount  of  the  treasury  stock  of  | 
ie7P.-48 


said  corporation  to  be  Issned  to  various  In- 
dividuals without  consideration,  ana  that 
said  Vahrenkamp  was  permitted  to  take  from 
the  treasury  of  said  corporation  large  blocks 
of. stock  without  paying  the  said  corporation 
any  consideration  whatever.  It  is  further 
alleged  that  in  January,  1916,  the  officers  and 
directors,  "while  the  only  property  of  any 
value  owned  by  said  corporation  was  being 
held  by  the  said  Vahrenkamp  and  (Jarfl,  voted 
a  levy  of  an  assessment  upon  and  against  all 
outstanding  capital  stock"  of  said  corpora- 
tion to  develop  the  property  leased  as  afore- 
said and  which  lease  stood  In  the  name  of 
said  Vahrenkamp;  that  the  assessment  on 
the  stock  of  said  Vahrenkamp  and  of  said 
officers  and  directors  was  paid  by  false  and 
fraudulent  credits;  that  on  the  25th  day  of 
August,  1916,  said  officers  and  dii-ectors 
wrongfully  levied  another  assessment  on  all 
of  the  capital  stock  of  said  corporation,  at 
which  time  the  prior  assessment  had  not 
been  paid  into  the  treasury  of  said  corpora- 
tion ;  that  said  officers-  and  directors  "wrong- 
fully and  fraudulently  permitted  payment  of 
said  assessment  to  be  made  by  post-dated 
checks  and  notes,  and  by  charging  them  to 
the  account  of  said  Vahrenkamp,"  and  others, 
the  amounts  so  charged  being  stated.  It  is 
further  alleged  that  in  January,  1917,  a  fur- 
ther assessment  was  wrongfully  levied  by 
said  directors,  the  facts  in  that  regard  being 
stated  in  detail.  It  Is  also  alleged  that  all 
of  the  foregoing  wrongful  and  fraudulent 
acts  and  transactions  have  been  called  to 
the  attention  of  said  officers  and  directors  of 
said  corporation,  but  without  avail.  The 
plaintiffs  then  conclude  the  complaint  in  the 
following  words: 

"That  plaintiffs  have  likewise  directed  the  at- 
tention of  the  stockholders  to  said  fraudulent 
practices,  but  have  been  wholly  unable  to  secur* 
relief  because  the  guilty  directors,  by  reason  of 
their  stock  holdingB,  control  the  affairs  of  said 
corporation,  and  plaintiffs  have  no  plain,  speedy, 
and  adequate  remedy  at  law." 

The  alleged  wrongful  and  f raudttlent  trans- 
actions and  practices  of  said  Vahrenkamp 
and  said  officers-  and  directors  are  set  forth 
in  the  complaint  with  great  particularity  and 
detail,  of  which  the  foregoing  statement  is 
but  a  very  brief  synopsis.  The  statement, 
though  brief,  is,  however,  sufficient  to  show 
the  nature  and  character  of  the  wrongs  that 
are  complained  of,  and  we  eltall,  in  as  few 
words  as  possible,  outline  the  nature  of  the 
relief  that  plaintiffs  desire  to  obtain. 

They  pray  Judgment  (1)  that  said  corpora- 
tion and  officers  and  directors  be  enjoined 
from  selling  the  capital  stock  to  pay  the  as<- 
sessment  levied  on  January  12, 1917;  (2)  that 
said  corporation  and  said  officers  and  direct- 
ors be  required  to  "show  cause  why  a  re- 
ceiver should  not  be  appointed  to  take  im- 
mediate possession  of  all  of  the  assets  of 
said  corporation  that  stand  in  the  name  of 
the  corporation  or  in  the  name  of  the  defend- 
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ant  R.  B.  Oarff,  or  of  the  defendant  Fred  H. 
Vabrenkamp,  or  any  other  person,  and  to 
hold  the  same  subject  to  further  order  of 
the  court";  (3)  that  the  assessments  levied 
August  25,  1916,  and  January  12,  1917,  be 
declared  illegal,  fraudulent,  and  void  and 
that  all  sales  of  stock  made  under  said  as>- 
sessments  be  set  aside  and  annulled,  "and 
that  the  plaintiff  and  the  Interveners  fifaall  be 
decreed  the  owners  and  holders  of  any  stock 
80  Illegally  sold";  (4)  "tJiat  the  said  Individ- 
ual defendants  and  each  of  them  be  required 
to  make  a  full  and  complete  accounting  of 
all  of  the  assets  and  stock  of  said  corporation, 
and  that  the  court  decree  all  the  stock  wrong- 
fully issued  to  be  Illegal  and  void,  and  that 
the  court  decree  the  promissory  note  for 
seventeen  thousand  (117,000)  dollars  issued 
to  the  said  Fied  H.  Vahrenkamp,  and  all 
other  entries,  notes,  and  contracts  Issued, 
made,  or  executed  without  consideration  or 
without  authority  of  law,  to  be  fraudulent 
and  void,  and  direct  that  they  be  surrender- 
ed, canceled,  and  annulled";  (5)  for  general 
relief. 

To  the  amended  complaint  the  corporation 
interposed  a  motion  and  demurrers,  both 
general  and  special.  The  grounds  in  the  mo- 
'  tion  and  special  demurrers  are  in  many  re- 
sitects  identical,  and,  In  substance,  are  that 
separate  and  Independent  causes  of  action-are 
commingled;  tliat  there  are  several  causes  of 
action  impr<^>erly  united  In  the  complaint; 
that  there  Is  a  cause  of  action  stated  In  fa- 
vor of  the  corporation  and  against  the  offi- 
cers and  directors  of  the  corporation;  and 
another  alleged  cause  of  action  Is  stated 
against  the  incorporation  for  an  injunction, 
and  still  another  to  annul  and  set  aside  cer- 
tain assessments,  and  a  further  cause  of  ac- 
tion on  behalf  of  the  plaintiffs  for  personal 
relief.  The  district  court  sustained  both  the 
motion  and  the  demurrers,  and,  plalntlfT  re- 
fusing to  plead  further,  the  court  entered 
judgment  dismissing  the  action.  Plaintiffs 
appeal,  and  assign  the  rulings  of  the  court  a&' 
error. 

[1,  2]  It  seems  to  us  that  there  Is  no  es- 
cape from  the  conclusion  that  there  are  sev- 
eral causes  of  action  commingled  In  the  com- 
plaint In  a  single  statement.'  It  cannot  be 
doubted  that,  notwithstanding  the  alleged 
control  that  Vahrenkamp  had  over  the 'offi- 
cers and  directors  of  the  corporation,  and 
therefore  over  the  corporation,  the  cause  of 
action  to  annul  and  to  enjoin  the  assessments 
levied  on  the  capital  stock  Is  manifestly 
against  the  corporation,  and  that  it  could  be 
enjoined  regardless  of  the  power  or  influence 
of  any  one  or  of  all  the  officers  and  direc- 
tors. It  is  'clear  that  each  assessment  Is  a 
completed  transaction,  and  If  wrong  consti- 
tutes a  complete  and  Independent  wrong  in 
Itself.  For  example :  The  assessment  of  Au- 
gust, 1916,  was  a  complete  transaction,  and 
If  wrongful  or  unlawful  constituted  complete 


and  tndepend^it  wrong  and  thus  a  s^arate 
cause  of  action.  The  same  is  true  respecting 
the  assessment  of  January,  1917.  Moreover, 
the  levying  of  an  assessment  Is  a  corporate 
act,  and  if  a  cause  of  action  exists  at  aU 
respecting  the  levying  of  the  assessment  it 
Is  In  favor  of  the  stockholder.  'With  respect 
to  the  levying  of  an  assessment  on  his  stock, 
the  cause  of  acti<»,  if  there  be  one,  Is  against 
the  corporation. 

In  Tutwiler  v.  Tuskaloosa,  etc^  Co.,  89 
AU.  391,  7  South.  398,  a  stockholder,  for  him- 
self and  others,  commenced  an  action  to  en- 
join, the  sale  of  his  stock  by  the  corporation, 
and  in  the  same  action  he,  as  did  plaintiffs 
in  the  case  at  ban,  also  alleged  various 
wrongs  against  other  stockholders  and  de- 
manded an  accounting  from  them.  The  Su- 
preme Court  of  Alabama,  in  passing  upon  the 
objection  that  several  causes  of  action  were 
Improperly  joined,  said: 

"A  bill  claiming  such  relief  [to  enjoin  the 
sale  of  stock]  is  a  bill  against  the  corporation 
as  the  only  necessary  and  proper  party.  The 
contention  is  between  the  stockholder  and  the 
corporation,  and  any  relief  obtained  will  neces- 
sarily be  against  the  corporation." 

The  court  then  points  out  that  under  cer- 
tain circumstances,  where  the  corporatl<m 
fails  to  proceed  to  protect  its  tights,  a  stock- 
holder may  do  so,  but  It  also  points  out  that 
that  will  not  justify  the  joining  of  causes  of 
action  for  and  against  the  corporation.  In 
this  vase  the  plaintiffs  have  not  only  com- 
mingled a  cause  of  action  against  the  coi^ 
poration  with  one  In  its  favor,  but  they 
have  also  commingled  separate  and  distinct 
causes  of  action  which  are  in  their  favor 
and  against  the  corporation  in  one  state- 
ment. E)acb  assessment,  as  we  have  jwlnt- 
ed  out,  Is  a  completed  transaction,  and, 
if  wrongful,  constitutes  a  separate  and  dis- 
tinct cause  of  action.  It  is  not  a  case  where 
distinct  Injuries  may  arise  out  of  a  single 
wrong  and  where  damages  for  all  of  the  In- 
juries may  be  recovered  lil  one  action  and 
may  be  stated  as  a  single  cause  of  action. 
In  case  of  stock  assessments  the  corporation 
may  have  separate  and  distinct  defenses  as 
to  each  assessment,  and. where  the  corpora- 
tion lnteri)osed  proper  and  timely  objection, 
as  In  this  case.  It  Is  entitled  to  have  each  as- 
sessment which  Is  claimed  was  wrongfully  or 
unlawfully  levied  stated  as  a  separate  cause 
of  action  to  the  end  that  the  corporation  may 
Interpose  any  defense,  legal  or  otherwise.  It 
may  have  to  the  several  causes  of  action. 
Upon  the  other  hand,  the  alleged  wr<Kigfnl 
nets  and  practices  of  Vahrenkamp  and  the 
officers  and  directors  affecting  the  property 
and  property  rights  of  the  corporation  con- 
stitute a  cause  of  action  in  favor  of  the  cor- 
poration. Any  wrongful  or  unlawful  Inter- 
ference with  the  property  of  the  corporation, 
or  with  its  property  rights,  constitutes  a 
wrong  against  the  corporation  and  not 
against  the  stockholder.  Nlven  v.  Peoples, 
23  N.  D.  202,   136  N.   Vf.  78;    TutwUer  v. 
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Tnskaloosa,  etc.,  Co.,  supra;  Bacbtu  t. 
Brooks,  195  Fed.  452,  115  G  C.  A.  354.  See, 
also,  3  Cook,  Corps.  (7th  Ed.)  sec.  739. 

In  Nevln  v.  Peoples,  supra,  in  referring  to 
the  matter  of  an  accounting,  the  court  said : 

"In  an  action  for  an  accounting  against  Peo-. 
pies  and  Severton  and  the  return  to  the  bank  of 
any  property  they  may  have  wrongfully  taken 
from  it  during  their  administration  the  proper 
party  plaintiff  is  the  bank  itself." 

The  doctrine  just  stated  Is  elementary.  It 
Is  suggested,  however,  that  in  this  case  the 
coi-poratlon  wrongfully  failed  and  neglected 
to  sue,  and  hence  It  was  not  only  the  right  of 
the  plaintiffs,  but,  perhaps,  it  was  their  duty, 
to  proceed.  Let  that  be  conceded,  and  yet 
it  does  not  in  the  least  affect  the  principle  of 
pleading  and  procedure  that  is  involved  here. 
True,  if  the  corporation  failed  and  neglected 
to  protect  the  corporate  interests  and  prop- 
erty, a  stockholder,  or  any  number  of  them, 
may  proceed  to  do  what  the  corporation  re- 
fused in  that  regard.  Tlie  cause  of  action, 
however,  is  still  one  in  favor  of  and  not 
against  the  corporation.  The  mere  fact  that 
the  corporation  is  made  a  defendant  In  the  ac- 
tion does  not  constitute  it  an  adverse  party 
in  the  sense  that  the  officers  and  directors  are 
adverse  parties.  It  is  made  a  defendant  as 
a  matter  of  necessity  and  because  It  has  neg- 
lected or  refused  to  complain  itself.  What- 
ever Judgment  may  be  obtained  in  the  action 
for  an  accounting  against  the  officers  and  di- 
.  rpctors  or  others  is  for  the  benefit  of  the  cor- 
poration. While  the  stockholder  Is  Interested 
In  such  an  action  and  in  the  result  yet  he 
Is  only  indirectly  interested,  and  the  cause 
of  action  Is  not  his,,  but  belongs  to  the  cor- 
poration, and  he  may  sue  only  in  the  place 
of  such  corporation,  for  the  reasons  before 
stated. 

No  one  would  for  a  moment  contend  that, 
if  the  corporation  in  this  case  had  commenced 
an  action  for  an  accounting  against  Vahren- 
kamp  and  the  officers  and  directors,  it  could 
have  enjoined  Itself  from  collecting  the  alleg- 
ed unlawful  assessment.  The  incongruity 
and  impropriety  of  attempting  such  a  thing 
would  then  have  been  apparent  to  all.  The 
fact,  however,  that  the  corporation  does  not 
bring  the  .action  for  itself  in  its  own  name 
does  not  give  the  plaintiffs,  who  are  acting 
on  behalf  of  the  corporation,  the  right  to  Join 
causes  of  action  in  one  complaint  that  the 
corporation  could  not  have  Joined,  and  of 
course  they,  under  no  circumstances,  have 
the  right  to  commingle  several  causes  of  ac- 
tion in  one  statement.  The  attempt,  there- 
fore, to  Join  a  cause  of  action  to  enjoin  the 
corporation  from  collecting  certain  assess- 
ments, which  we  have  seen  is  a  cause  of  ac- 
tion against  the  corporation,  with  one  for  an 
accounting  against  the  officers  and  directors 
of  the  corporation,  which  is  a  cause  of  ac- 
tion in  its  favor,  cannot  be  sustained. 

[81  We  desire  to  add  that  it  is  not  possible 


to  lay  down  any  hard  and  fast  rale  regard- 
ing what  may  and  what  may  not  be  Incor- 
porated in  one  complaint  or  in  a  single  state- 
ment in  stockholders'  actions,  or  in  any  ac- 
tion, for  an  accounting,  where  It  is  alleged 
that  the  corporation  officers  have  been  dere- 
lict and  have  mismanaged  the  corporation's 
affairs  and  have  wrongfully  appropriated  the 
corporation's  property.  In  an  action  for  an 
accounting,  wrongful  acts,  If  charged  against 
the  same  individuals,  may,  as  a  rule,  be  in- 
corporated Into  one  statement  In  the  com- 
plaint, regardless  of  how  numerous  or  how 
lnv<dved  the  alleged  wrongs  may  be.  XTnder 
such  circumstances  the  wrong  consists  in  ap- 
propriating the  property,  or  property  rights  of 
the  corporation,  and  that  wrong  constitutes 
but  one  cause  of  action,  regardless  of  the 
number  of  acts  on  the  part  of  the  wrongdoer. 
The  numerous  wrongful  acts  alleged  against 
Vahrenkamp  and  the  officers  and  directors  in 
this  case,  therefore,  constitute  but  one  cause 
of  action.  That,  however.  Is  not  true  respect- 
ing the  several  assessments.  As  we  havf 
seen,  each  assessment  constitutes  a  complete 
transaction  and  an  independent  wrong  by  the 
corporation  and  an  action  as  against  It. 

While  it  is  true,  therefore,  that  the  plain- 
tiffs, in  their  complaint,  have  stated  sufficient 
facts  to  coiistltute  a  cause  of  action  against 
Vahrenkamp  and  the  officers  and  directors  for 
an  accounting,  yet  it  is  also  true  that  the 
plaintiffs  have  Improperly  Joined  that  cause 
of  action  with  several  causes  of  action  against 
the  corporation  to  prevent  the  enforcement 
by  it  of  alleged  wrongful  assessments  against 
their  stock,  and  have  commingled  the  sev- 
eral causes  of  action  reig>ecting  said  assess- 
ments in  a  single  statement  in  the  complaint. 
That  may  not  be  done  where  proper  and  time- 
ly objection  is  made. 

It  Is  not  necessary  to  dwell  upon  the  other 
alleged  defects  of  the  complaint. 

For  the  reasons  stated,  the  Judgment. is  af- 
firmed, with  costs  to  respondents. 

Mccarty,  corfman,  thurman,  and 

GIDEON,  JJ.,  concur. 

"""""^  (BQ  Utah,   296) 

FARNON  V.  SILVER  KING  COALITION 

MINES  CO.    (No.  3025.) 
(Supreme  Court  of  Utah.     Aug.  30,  1917.) 

1.  Master  and  Sebvant  «=3>256(1)— PiXiloiNO 
— Complaint— Sditiciency. 
A  servant's  complaint  alleging  defendant's 
corporate  capacity;  its  ownership  of  the  mine; 
the  employment  of  plaintiff;  his  place  of  work; 
the  location  of  the  shaft  in  which  the  cage  was 
operated;  its  relation  to  plaintiCTg  place  of 
work;  the  purpose  of  the  cage;  how  it  was  op- 
erated by  the  engineer;  the  employment  of  the 
engineer;  his  duties  in  respect  to  the  cage  and 
the  persons  being  carried  therein:  the  careless- 
ness of  defendant  company  in  failing  to  employ 
a  competent  engineer ;  and,  finally,  the  care 
lossness  and  negligence  of  both  the  engineer  anc? 
the  company  in  operating  the  cage  while  at- 
tempting to  convey  plaintiff  to  his  place  of  work. 
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together  with  th«'consequent  injary  to  Um  and 

his  claim  for  damages— u  sufficient 

2.  Masteb  and  Sebtant  «=>185(12)  —  INJU- 

Bizs  TO  Sebvant— Vice  Pbincifai. 
An  engineer  whose  duty  was  to  operate  a 
mine  hoist  carrying  miners  to  and  from  a  lower 
level  was,  as  to  such  miners,  a  vice  principal, 
for  whose  acts  the  operator  was  liable. 
8.  Master  and  Sebvant  «=>259(2)— Injtjbies 

TO  Sebvant— PLEAorNO. 
It  is  not  objectionable  to  charge  both  the 
mine  owner  and  a  hoist  operator  with  negligence 
in  injuring  a  minor  by  dropping  the  hoist,  the 
hoist  operator  being  a  vice  principal. 

4.  Masteb  and  Sebvant  «=>185(12) Irjit- 

BiEs  TO  Sebvant— Fellow  Sebvant. 

An  engineer  whose  duty  was  to  operate  a 
mine  hoist  carrying  miners  to  and  from  a  lower 
level  was  not,  as  to  a  miner  injured  by  the  neg- 
ligent dropping  of  the  cage,  a  fellow  servant. 

5.  Masteb  and  Sebvant  «=»118(e)— Question 
roR  Jury— Happening  op  Accident. 

Though  it  is  not  strictly  a  case  of  res 
ipsa  loquitur,  it  is  negligence  as  a  matter  of 
law  for  an  engineer,  operating  an  electrically  op- 
erated hoist  cage  in  a  mine,  to  forget  to  set  the 
clutch  when  he  releases  the  brake,  whereby  the 
cage  was  suffered  to  drop,  by  its  own  weight 
and  the  weight  of  its  cargo,  a  vertical  depth  of 
110  feet,  to  the  injury  of  a  miner  therein. 

6.  Damages  ®=»59— Aoqbavation. 

Where  the  servant's  broken  leg  was  set,  but 
in  his  delirium  the  cast  was  broken,  and  the 
bones  could  not  be  reset  without  loss  of  the  leg, 
and  a  new  cast  was  put  on  without  the  bones 
being  in  apposition,  the  amount  awarded  the 
servant  should  not  be  diminished  because  of 
anything  the  physicians  di,d  or  fail^  to  do. 

Appeal  from  District  Oourt,  Salt  I/ake 
County;  T.  D.  Lewis,  Judge. 

Action  by  James  Famon  against  the  Stl- 
rer  King  Coalition  Mines  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Dickson,  Ellis,  Ellis  &  Schulder  and  Ma- 
ri(Hieaux,  Stott  &  Beck,  all  of  Salt  Lake  City, 
tor  appellant.  Weber  &  Olson,  of  Salt  Lake 
City,  for  respondent. 

THUBMAN,  J.    The  respondent,  a  miner, 
was  severely  injured  while  In  the  employ- 
ment of  defendant  corporation  In  one  of  its 
mines  In  Park  City,  Utah.    His  place  of  work 
was  on  the  600-foot  level  of  what  Is  known 
as  the  Alliance  Tunnel.    His  mode  of  ingress 
and  egress  to  and  from  his  place  of  work  was 
by  means  of  a  vertical  double  compartment 
abaft  extending  from  the  500-foot  level  down- 
ward in  which  a  cage  was  operated  by  an  en- 
gineer employed  by  the  defendant  company. 
The  cage  was  operated  by  means  of  an  elec- 
tric engine  controlled   and   manipulated   by 
the  engineer,  whose  place  of  work  was  on  the 
500-foot  level,  about  30  feet  from  the  top  of 
the  shaft    A  cage  was  connected  with  the  ' 
engine  by  a  steol  cable,  and  it  was  the  duty  | 
of  the  engineer,  by  means  of  the  engine,  to  , 
lower  and  raise  the  cage  as  might  be  neces- 
sary for  the  puri'ose  of  carrj-ing  men  to  and 
from  tiicir  places  of  work  on  the  lower  levels 
of  the   mine.     The  cage  in  its  downward  ' 
course   was  controlled   by  the  engineer  by  i 
means  of  a  brake  and  clutch.    When  the  men  j 
were  In  the  cage  and  ready  to  be  lowered. 


they  would  give  a  signal  to  the  engineer,  who 
would  release  the  brake  and  simultaneously 
Bet  the  clutch.  The  clutch  prevented  the 
cage  from  dropping  to  the  bottom  by  its  own 
weight  On  the  date  of  the  accident  in  which 
the  plaintiff  was  injured,  he  and  another 
miner  entered  the  cage  on  the  500-foot  level 
for  the  purpose  of  being  lowered  to  the  600- 
foot  level,  their  place  of  work.  They  gave  the 
signal  to  the  engineer,  who  immediately  re- 
leased the  brake,  and,  according  to  his  own 
admission,  forgot  to  set  the  clutch.  The  re- 
sult was,  the  cage,  by  force  of  gravity,  sud- 
denly dropped  to  and  npMi  a  bulkhead  cchi- 
structed  across  the  shaft  at  a  point  ten  feet 
below  the  600-foot  level.  The  cage  dropped 
by  its  own  weight  and  the  weight  of  its  cargo 
a  vertical  distance  of  110  feet,  and,  neces- 
sarily, fell  with  tremendous  impact  upon 
the  bulkhead  below.  The  plaintiff  was  se- 
verely injured  In  the  tall.  His  left  leg  was 
fractured  between  the  knee  and  hip  about 
the  middle  of  the  long  bone.  His  foot  was 
crushed  and  lacerated  on  the  bottom,  and 
his  whole  side,  clear  up  into  the  shoulder, 
was  bruised,  contused,  and  had  begun  to  be- 
come discolored,  due  to  extravasation  of 
blood  in  the  tissues,  at  the  time  the  physician 
made  his  first  examination.  Plaintiff  was 
taken  to  the  hospital  in  Park  City  and  treat- 
ed for  his  Injuries.  After  he  had  been  there 
for  several  days,  by  some  means  unexplain- 
ed, the  cast,  which  had  been  used  by  the  iAy> 
sicians  in  setting  his  limb  and  holding  the 
broken  bones  In  apposition  so  that  the  ends 
would  knit  together,  became  displaced  and 
pushed  down.  The  upper  i>art  of  the  leg  be- 
came out  of  place.  The  bones,  Instead  of  be- 
ing in  apposition,  lapped  over.  A  new  cast 
was  put  on  the  leg  in  that  condition.  No 
weight  was  attached  or  used  on  account  of 
his  nervous  condition  and  the  expressed  fear 
of  the  attending  physician  that  he  would  be 
more  likely  to  lose  his  leg.  The  injury  to  the 
plaintiff  was  permanent  He  brought  this 
action  to  recover  damages.  The  case  was 
tried  to  a  Jury,  and  a  verdict  rendered  In  bis 
favor.  The  defendant  corporation  appeals 
and  assigns  numerous  errors,  but  relies  main- 
ly on  the  following : 

"The  court  erred  in  overruling  appellant's  ob- 
jection made  at  the  trial  to  any  evidence  being 
received  in  this  action  on  the  ground  that  the 
plaintiff  failed  to  state  a  cause  of  action." 

"The  court  erred  in  giving  to  the  jury  the  fol- 
lowing portion  of  instruction  No.' 6:  The  court 
instructs  you  in  this  case,  as  a  matter  of  law, 
that  the  dropping  of  the  cn^e  in  the  manner 
shown  by  the  undisputed  evidence  in  the  casa 
occurred  through  the  nedigcnce  of  the  defend- 
ant Johnson,  and  that  for  such  necligonce  both 
defendants  Johnson  and  the  Minins  Comnnnv 
are  equally  responsible  to  the  plointiil. 
*    •    «• " 

"The  court  erred  in  givin?  the  jury  the  follow- 
ing portion  of  instruction  No.  1.^:  The  amount 
you  are  to  award  the  plaintiff  should  not  be  di- 
minished because  of  anything  the  physicians  did 
or  failed  to  do.' " 

"The  court  erred  in  refusing  to  give  to  the 
jury  the  appellant's  request  No.  1,  wliich  was  as 
follows:    'The  court  instructs  the  jury  that  un- 
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der  the  undisputed  evidence  in  this  case  the  en- 
gineer Johnson  was  a  fellow  servant  of  the 
plaintiff,  and  that  the  defendant  Silver  King 
Coalition  Mines  Company  is  therefore  not  liable 
to  the  plaintiff  for  the  injury  which  he  sustain- 
ed, and  your  verdict  must  be  in  favor  of  the  de- 
fendant Mining  Company.' " 

[1]  The  proposition  of  appellant  relied  on 
In  Its  first  assignment  of  error,  that  "the 
complaint  fails  to  state  a  cause  of  action," 
•will  now  be  considered.  The  complaint,  In 
substance,  alleges :  (1)  Defendant's  corporate 
capacity;  (2)  its  ownership  of  the  mine;  (3) 
the  employment  of  plaintiff;  (4)  bis  place  of 
work;  (5)  the  location  of  the  shaft  In  which 
the  cage  was  operated ;  (C)  Its  relation  to 
plaintiff's  place  of  work;  (7)  the  purpose  of 
the  cage;  (8)  how  it  was  oi)erated  by  the  en- 
gineer: (0)  the  employment  of  the  engineer; 
(10)  his  duties  in  resjiect  to  the  cage  and  the 
persons  being  can-iotl  therein;  (11)  the  care- 
lessness of  defendant  company  in  falling  to 
employ  a  competent  engineer;  and,  finally, 
the  carelessness  and  noglisenco  of  both  the 
engineer  and  the  company  in  operating  the 
cage  while  attempting  to  convey  plaintiff  to 
his  place  of  work,  together  with  the  conse- 
quent Injury  to  htm  and  bis  claim  for  dam- 
ages. Not  a  single  element  of  a  good  com- 
plaint against  both  defendants  is  omitted, 
although  it  may  not  be  perfect  in  form  as 
against  objections  made  by  a  hypercritical 
pleader  seeking  for  technical  defects.  Plain- 
tiff bad  the  right  to  charge  as  many  acts  or 
omissions  constituting  negligence  as,  in  the 
mind  of  the  pleader,  the  circumstances  war- 
ranted, and  to  rely  upon  one  or  all,  according 
to  the  facts,  without  being  subject  to  the 
tib&Tge  of  swltcbing  from  one  theory  to  an- 
other. 

[2, 3]  The  defendant  Jcdinson,  under  the 
allegations  of  the  complaint,  was  a  vice  prin- 
cipal of  the  defendant  corporation,  and  was 
nnployed  to  do  work  which  could  only  be 
done  by  the  company;  and  the  company  was 
responsible  for  the  manner  in  which  he  did 
It,  and  could  not,  even  If  it  desired,  evade  the 
responsibility  or  shift  the  burden  to  the  .shoul- 
ders of  another.  Hence  the  negligence  of 
Johnson  was  also  tlie  negligence  of  the  com- 
pany, and  the  charge  against  both  was  there- 
fore not  objectionable  from  the  stauiliioint  of 
good  pleading.  Taking  from  the  jury,  for 
failure  of  proof,  the  charge  of  negllgenw  in 
employing  the  engineer,  did  not  and  could 
not  affect  the  other  allegations  charging  both 
defendants  with  negligence  in  oi>eratiiis  the 
cage.  This  assignment  of  error  is  manifest- 
ly without  merit. 

[4]  In  this  connection  we  may  as  well  con- 
sider the  trial  court's  refusal  to  instruct  the 
Jury  as  requested  by  the  defendant,  that  th<> 
engineer  Johnson  and  the  plaintiff  were  fel- 
low servants.  This  refusal  of  the  court  Is 
assigned  as  error,  but  It  Is  doubtful  If  appel- 
lant relies  on  It,  Inasmuch  as  it  Is  barely 
referred  to  in  the  argument  What  we  have 
already  said  la  this  opinion  practically  dis- 


poses of  this  question  also.  The  relation  of 
the  parties  to  each  other  and  to  the  com- 
pany, the  nature  of  their  work,  and  the  places 
where  they  worked,  rendered  It  Impossible 
for  them  to  have  been  fellow  servants  under 
any  theory  of  the  law  as  declared  by  our 
statute.  This  assignment,  therefore,  cannot 
be  sustained. 

[5]  But  it  Is  assigned  as  error,  and  urged 
with  much  force,  that  the  trial  court  erred  In 
instructing  the  jury  as  matter  of  law  that  the 
dropping  of  the  cage  in  the  manner  shown  by 
the  undisputed  evidence  In  the  case  occurred 
through  the  negligence  of  the  defendant  John- 
son, and  that  for  such  negligence  both  defend- 
ants, Johnson  and  the  mining  company,  were 
equally  responsible  to  the  plaintiff.  We  have 
taxed  our  mentality  In  a  conscientious  en- 
deavor to  prepare  a  proper  Instruction  that 
could  have  submitted  this  matter  to  the  Jury 
as  a  question  of  fact.  Every  Instruction  we 
have  been  able  to  conceive  of,  If  given,  would 
have  been  manifest  error  against  the  plain- 
tiff. 

■While  this  Is  not  a  case  of  res  Ipsa  loquitur, 
It  is  just  as  conclusive,  and,  if  jxjssible,  more 
convincing  and  satisfactory,  as  proof  of  the 
fact. 

The  defendant  Johnson  was  the  company's 
engineer.  His  duty,  as  disclosed  by  the  rec- 
ord, was  to  operate  the  cage  for  the  purpose 
of  carrying  men  and  material  to  and  from  the 
lower  workings  of  the  mine.  If  the  engineer 
kept  control  of  the  cage  by  properly  using 
the  brake  and  clutch,  there  was  little  or  no 
danger.  If,  by  inattention  to  these  simple 
details,  he  lost  control, .disaster  would  result. 
His  mind  was  not  engrossed  by  attention  to 
other  duties.  It  was  a  position  of  grave  re- 
sponsibility, but  the  duties  pertaining  to  It 
were  so  simple  and  free  from  complications 
as  to  rend^  It  almost  Impossible  to  fall  In  a 
proper  performance  of  them,  except  through 
a  want  of  care  constituting  negligence.  The 
plaintiff,  as  before  stated,  on  the  occasion 
of  the  accident  entered  the  cage  to  be  lower- 
ed into  the  mine.  The  signal  to  lower  waa 
given  to  the  engineer  in  the  usual  manner. 
He  released  the  brake,  but  did  not  set  the 
clutch.  The  result  was  inevitable.  The  cage, 
in  which  were  the  plaintiff  and  a  fellow  la- 
borer, suddenly  dropped  to  a  depth  of  IW 
feet,  and,  in  the  language  of  plaintiff's  com- 
panion, who  was  a  witness,  "smashed  into 
the  bulkhead"  below.  The  plaintiff  was,  as 
before  stated,  severely  injured.  The  only 
excufio  offered  by  the  engineer  for  falling  to 
set  the  clutch  was  that  "it  slipped"  his 
"mind" ;  in  other  words,  be  forgot  it.  He 
for^cot  to  perform  one  of  the  most  lini>ortaut 
duties  that  was  ever  Imposed  by  a  master 
upon  a  servant  Tliere  is  no  possible  e^jcuso 
in  law  for  such  neglect  Tlie  instruction  of 
the  trial  court  was,  in  effect,  the  only  proper 
Instruction  that  could  have  been  given  under 
the  undisputed  facts.  It  therefore  became  a 
question  of  law,  and  the  court  did  not  err 
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when  it  took  It  from  the  jary.  Labatt,  Mas- 
ter and  Servant  (2d  Ed.)  vol.  4,  p.  4995;  Cyc. 
vol.  38,  p.  1534,  note  34,  and  cases  cited. 

[t]  Tiiere  is  but  one  question  remaining  to 
be  disposed  of,  but  the  zeal  and  earnestness  of 
appellant's  counsel  in  maintaining  tbe  valid- 
ity of  their  coDteutlon  on  this  point  implies 
a  conviction  which  calls  for  a  careful  exam- 
ination of  the  question.  lu  its  flfth  assign- 
uieut  of  error  appellant  charges  that  tbe 
court  errod  in  giving  to  the  Jury  the  following 
portion  of  instruction  No.  13 :  "The  amount 
you  are  to  award  the  plaintiff  should  not  l)e 
diminished  because  of  anything  the  physi- 
cians did  or  failed  to  do."  Whether  this 
inatruction  was  valid  or  invalid  depends,  of 
course,  uiK>n  the  facts  and  circumstances  of 
the  case  and  the  Inw  applicable  to  such  facts, 
rather  than  upon  propositions  of  law  appli- 
cable to  a  different  state  of  facts. 

As  already  stated,  after  plaintiff  was  taken 
to  the  hospital  his  injuries  were  dressed  by 
the  physicians.  The  ends  of  the  broken  bones 
of  his  leg  were  brought  together  in  apposi- 
tion so  they  would  knit.  The  leg  was  then 
placed  In  a  plaster  cast  Other  treatment 
was  administered,  but  it  is  not  pertinent 
here.  After  he  had  been  in  the  hospital  for 
several  days  under  treatment,  the  attending 
physician  was  called  to  the  hospital  and 
found  that  the  cast  had  been  pushed  down 
on  the  leg.  The  upper  part  of  the  leg  was 
not  in  position.  Tbe  attending  physician 
called  in  another  physician.  They  put  a  new 
cast  on  the  1^  and  put  the  patient  to  bed 
without  any  weights  on  the  limb.  They  de- 
cided if  they  put  weights  on  they  might  lose 
tbe  foot  and  tbe  lower  part  of  the  leg.  His 
nervous  condition  would  not  allow  the  use 
of  weighte,  as  the  weights  would  be  pulled 
one  way  or  the  other  and  he  would  be  more 
likely  to  lose  his  leg.  Instead  of  the  bones 
being  in  apposition,  as  they  were  when  first 
set,  they  had  become  displaced  about  two 
inches.  They  tried  to  replace  the  bones,  but 
could  not  do  it.  They  put  on  a  new  cast 
while  the  leg  was  in  that  condition.  It  would 
have  required  considerable  force  to  pull  the 
bones  into  position.  They  would  have  done 
more  Injury  to  the  leg  below  than  the  over- 
lapping of  the  bones  would  cause. 

Tbe  foregoing  is  tbe  substance  of  tbe  testi- 
mony on  that  point  of  the  attending  physi- 
cian. Dr.  Browning.  Upon  tbe  point  that  the 
limb  could  not  be  restored  to  apposition 
and  weights  put  on  under  the  circumstances, 
this  testimony  is  corroborated  by  Dr.  Le- 
compte,  the  assisting  physician.  The  testi- 
mony also  strongly  tends  to  show  that  for 
several  days  before  tbe  cast  became  loose 
and  displaced,  and  at  about  that  time,  plain- 
tiff was  more  or  less  delirious,  unconscious, 
and -restless.  There  was  also  some  evidence 
to  the  effect  that  plaintiff  had  indulged  in 
into.xicants  and  became  Intoxicated.  Appel- 
lant contends  that  this. accounts  for  the  con- 
dition he  was  found  in  when  the  cast  became 
displaced ;   that  while  in  a  state  of  intoxlca- 


t  tion  he  himself  removed  the  cast  and  thus  be- 
came responsible  for  the  increased  injury. 
Respondent  denies  that  he  became  intoxi- 
cated, and  attributes  the  displacement  of  the 
cast  to  his  unconscious  movements  while  In 
a  delirious  condition.  The  court,  by  its  In- 
struction, fairly  submitted  this  question  to 
the  Jury,  lie  Instructed  them  to  the  effect 
that  the  plaintiff  could  not  recover  for  In- 
creased Injury  caused  by  his  own  willfulness 
or  negligence.  The  verdict  of  the  Jury  Is 
therefore  conclusive  against  appellant's  con- 
tention that  any  increased  injury  to  tbe 
plaintiff  was  due  to  his  own  willfulness  or 
negligence. 

Tills  brings  us  back  to  tbe  particular  ques- 
tion under  review,  Did  the  court  err  In  In- 
structing the  Jury  that  the  damages  to  be 
awarded  the  plaintiff  should  not  be  dimin- 
ished by  anything  the  physicians  did  or  fail- 
ed to  do?  The  question  arises,  What  did  the 
pbyslcluus  do  to  increase  the  Injury?  As  far 
as  the  record  discloses,  they  did  nothing  that 
could  have  had  that  effect.  They  found  the 
plaintiff  In  a  certain  condition,  for  w^bleh 
they  were  not  In  any  sense  responsible.  They 
found  Ixlm  with  the  cast  slipped  down  and 
the  broken  bones  lapping  one  over  the  other. 
They  did  their  best,  under  tbe  circumstances, 
according  to  their  testimony.  They  put  on  a 
new  cast  in  the  condition  the  limb  was  tn 
without  effecting  an  apposition  of  the  broken 
bones,  and  without  attaching  weights  to  tbe 
limb.  This,  they  concluded,  would  be  im- 
practicable and  exceedingly  dangerous.  So 
far  from  doing  anything  to  Increase  tbe  In- 
Jury,  what  they  did  was  a  distinct  benefit, 
and  left  the  limb  in  better  condition  than 
they  found  it. 

The  next  question  is,  What  did  the  physi- 
cians fail  to  do  that  increased  the  injury? 
This  question  has  already  been  answered. 
The  testimony  tends  to  show  that  all  was 
done  that  could  be  done  without  making  mat- 
ters worse.  We  have  the  uncontroverted 
opinion  of  Dr.  Browning  and  Dr.  Lecompte, 
graduates  of  medical  colleges  and  pbysidana 
of  standing  and  repute.  If  their  professional 
opinions  as  to  what  could  be  done,  or  what 
should  have  been  done  under  the  circum- 
stances, were  incorrect,  they  ought  to  have 
been  controverted  and  the  truth  made  to  ai>- 
pear.  But  they  were  not,  and  their  testimony 
and  professional  opinions  stand  In  the  record 
as  uncontroverted  facts.  Unless,  therefore, 
the  law  is  such  that  a  party  who  Is  respon- 
sible for  an  original  injury  may,  neverthe- 
less, be  relieved  from  Tesponslbility  for  an 
aggravation  of  that  injury  by  accidental 
means,  we  cannot  conceive  how  appellant  in 
the  case  at  bar  can  escape  liability  for  what- 
ever injuries  the  plaintiff  has  sustained.  It 
is  necessary,  therefore,  to  give  due  considera- 
tion to  the  iinthorlties  dted  by  appellant  la 
support  of  Its  contention. 

Appellant  dtes  the  following  cases:  Se- 
cord  V.  St.  Paul,  M.  &  M.  Railway  Co.  (C.  C.) 
18  Fed.  221;    Pittsburg,  Cincinnati,  Chicago 
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ft  St  Louis  Railway  Co.  v.  Sullivan,  141  Ind. 
83,  40  N.  E.  138,  27  L.  R.  A  840,  50  Am.  St. 
Rei>.  313;  Elgbmy  v.  Union  Padflc  Railway 
Co.,  93  Iowa,  538,  61  N.  W.  1056,  27  L.  B.  A 
296;  York  r.  Chicago,  Milwaukee  ft  St.  Paul 
Railway  Co.,  98  Iowa,  644,  67  N.  W.  574; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Zeiler,  54  Kan. 
.140,  38  Pae.  282;  South  Florida  R.  Co.  v. 
Price,  32  Fla.  46,  13  South.  638;  Union  Pa- 
ciac  R.  Co.  V.  Artist,  60  Fed.  366,  0  C.  C.  A 
14,  23  L.  R.  A.  581;  4  L.  R.  A  (N.  S.)  66, 
subdlT.  4;  notes  17  U  R.  A.  (N.  S.)  1168; 
Texas  Central  Railway  Co.  v.  Zumwalt,  30 
L.  R.  A.  (N.  S.)  1206;  40  U  R.  A  (N.  S.)  486. 

Secord  t.  Railway  Co.,  supra,  is  similar  to 
the  case  at  bar  only  in  respect  to  the  form 
of  action.  The  plaintiff  sought  to  recover 
damages  for  a  personal  Injury.  The  question 
as  to  increased  injury  on  account  of  negli- 
gence of  the  physlc^ns  arose  incidentally 
during  the -progress  of  the  case,  the  same  as 
in  the  present  case.  The  opinion  is  merely 
instructions  to  the  Jury  rendered  by  a  fed- 
eral district  court  during  the  trial  of  the 
case,  and  is  subject  to  the  criticism  made  by 
respondent,  that  it  is  not  an  opinion  by  an 
appellate  court  or  on  motion  for  a  new  trial, 
where  opportunity  is  afforded  for  a  deliber- 
ate exercise  of  calm  and  enlightened  Judg- 
ment. But,  in  addition  to  this,  the  case  is 
one  in  which  the  court  submits  to  the  Jury 
two  questions  of  fact,  namely:  (1)  Whether 
or  not  the  plaintiff  himself  was  guilty  of 
contributory  negligence;  and  (2)  whether  or 
not  the  attending  physician  selected  by  the 
company  was  negUgeut  In  his  treatment  and 
the  injury  to  the  plaintiff  was  thereby  in- 
creased. In  either  case,  if  answered  in  the 
affirmative,  the  court  states  the  law  to  be 
that  plaintiff  could  not  recover.  But  as  we 
have  shown  in  the  present  case,  the  Jury,  by 
its  verdict,  found  the  plaintiff  was  not  guilty 
of  either  willfulness  or  negligence,  and  the 
undisputed  facts  show  the  physicians  were 
not.  In  our  Judgment,  respondent  concedes 
too  much  when  it  admits  that  the  Secord 
Case  supports  appellant's  contention. 

In  Pittsburg,  Cincinnati,  Chicago  ft  St 
Louis  Ry.  Co.  V.  Sullivan,  supra,  the  plaintiff 
sued  the  defendant  direct  for  damages  In- 
curred by  the  alleged  malpractice  of  a  com- 
pany physician  In  amputating  his  arm  while 
treating  him  for  an  injury  to  his  hand,  which 
occurred  while  engaged  in  coupling  cars  on 
defendant's  railroad.  The  physician  admin- 
istered chloroform  to  the  plaintiff  under 
promise  to  him  that  he  would  not  amputate 
his  arm  while  under  its  Influence.  The  orig- 
inal injury  was  apparently  lost  sight  of  en- 
tirely. There  was  no  claim  for  damages  on 
that  account  The  court  held  that  if  the  de- 
fendant in  that  case  used  reasonable  care  in 
selecting  a  competent  physician  it  was  not 
responsible  for  his  acts  or  omissions.  This 
seems  to  be  the  law  in  a  case  of  that  kind, 
but  it  has  no  application  to  the  facts  of  this 
case. 

In  Eighmy  v.  U.  P.  Ry.  Co.,  supra,  the 


plaintiff,  a  brakeman,  while  coupling  cars  on 
defendant's  road,  bad  his  hand  crushed  be- 
tween the  bumpers  of  the  cars.  He  sued  n>r 
damages  on  two  counts — one  directly  for  the 
injury  occurring  In  the  accident;  the  other 
for  negligent  treatment  by  the  company  phy- 
sician. On  the  first  count  the  special  verdict 
of  the  Jury  went  far  towards  establishing 
plaintiff's  contributory  negligence.  The  Jury 
returned  a  general  verdict  for  plaintiff  for 
$1,500  damages.  This  la  another  case  in 
which  the  court  held  that  the  duty  of  de- 
fendant was  discharged  when  it  selected  a 
reasonably  competent  physician,  and  that  in 
such  case  it  was  not  responsible  for  his  neg- 
ligence. It  is  not  necessary  for  us  to  express 
an  opinion  as  to  whether  or  not  we  approve 
that  opinion.  It  is  sufficient  to  say  it  has  no 
application  in  a  case  where,  as  matter  of  law, 
the  court  is  able  to  say  the  physician  was  not 
negligent 

York  V.  Chicago,  Milwaukee  ft  St  Paul  Ry. 
Co.,  supra.  In  this  case  the  plaintifTs  intes- 
tate was  injured  in  a  collision  and  was  treat- 
ed by  a  physician  selected  by  the  company. 
The  injury  proved  fatal.  Plaintiff  sued  for 
damages.  The  case  was  tried  b^  a  Jury.  At 
the  close  of  the  evidence  the  court  directed 
a  verdict  for  the  defendant  Damages  were 
claimed  both  on  account  of  the  accident  and 
the  negligence  of  the  physician.  Having 
found  that  the  defendant  was  not  liable  for 
the  accident  the  court  applied  the  ordinary 
rule  that  defendant  was  not  liable  for  thb 
negligence  of  its  physicians  if  it  used  ordi- 
nary care  In  selecting  reasonably  competent 
persons. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Zeiler,  supra. 
In  this  case  plaintiff's  intestate  was  Injured 
in  a  railroad  accident  on  defendant's  rail- 
road and  subsequently  died.  The  action  was 
for  both  the  original  Injury  occurring  in  the 
accident  and  for  negligent  treatment  by  the 
physician.  As  to  the  original  injury,  defend- 
ant was  held  not  liable,  as  the  injury  resulted 
from  the  negligence  of  a  fellow  servant.  On 
the  question  of  negligent  treatment  by  the 
physician,  the  court  held  in  accordance  with 
the  usual  rule;  there  being  no  allegation  or 
proof  that  the  physician  employed  was  not 
competent  or  skilled  in  his  profession,  the 
company  could  not  be  held  liable  for  his 
negligence. 

Union  Pacific  R.  R.  Co.  t.  Artist,  supra. 
The  question  to  be  decided  in  this  case  Is 
thus  put  by  the  learned  Judge  who  rendered 
the  opinion  : 

"Was  the  company  liable  for  the  malpractice 
of  the  physicians  or  the  carelessness  of  the  at- 
tendants at  the  hospital,  if  that  hospital  was 
maintained  as  a  charitable  enterprise  and  not 
for  the  purpose  of  deriving  profit  from  it?" 

The  court  decided  It  was  not  The  ques- 
tion put  and  determined  by  the  court  shows 
that  the  case  has  no  application  here. 

The  case  and  notes  in  17  L.  R.  A.  (N.  S.), 
30  L.  R.  A.,  and  40  L.  R.  A.  (N.  S.)  shed  no 
light  whatever  on  the  question  now  under 
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review.  They  are  generally  to  the  same  ef- 
fect as  the  cases  we  have  examined. 

In  view  of  the  facts  found  and  opinion  ex- 
pressed before  commencing  a  review  of  these 
cases,  it  was  perhaps^  unnecessary  to  devote 
the  time  we  have  to  their  consideration.  Our 
excuse  for  so  doing  has  been  prompted  by  a 
desire  to  make  our  position  as  clear  and  free 
from  doubt  as  possible.  Finding,  as  we  do 
from  the  record  before  us,  that  the  increased 
Injury  to  the  plaintiff  was  not  due  to  his  own 
negligence  or  willfulness,  or  to  any  interven- 
ing eflBcient  cause,  it  follows  as  a  matter  of 
law,  that  it  must  be  attributed  to  the  original 
injury  resulting  from  the  negligence  of  the 
defendant  This  being  the  view  of  the  court. 
It  is  not  necessary  to  review  the  authorities 
cited  by  respondent  or  the  other  assign- 
ments of  error. 

The  Judgment  of  the  trial  court  is  affirmed, 
respondent  to  recover  costs. 

FRICK,  O.  J.,  and  McCAUTY,  COllFMAIs', 
and  GIDEON,  JJ,  concur. 

(60  Utah,  307) 

BADGER  COAL  &  LUMBER  CO.  v.  OLSEX 

et  al.  (JACOB,  Intervener).    (No.  3018.) 

(Supreme  Court  of  Utah.     Sept.  10,  1017.) 

1.  Mechanics'  Lir.vs  <3=>2C3(C,  7)— Enfoece- 
ME.NT  OF  Lien— Paktibs. 

Under  Wocbanics'  Lien  Law  (Conip.  Laws 
1907,  §§  1372-1400),  any  person  who  claims  a 
mortKUge  or  other  lien  on  premises  on  wliich 
mechanics'  liens  are  sought  to  be  foreclosed  in 
an  action  in  equity  may  be  made  a  party  and 
his  right  to  claim  a  lien  may  be  litigated.  Cain 
v.  Parfitt,  158  Pac.  448. 

2.  MoBTOAGEs  ®=>151(3)— Mechanics'  Liens 
— Priority. 

Where  the  purchaser  of  lots  gave  a  blanket 
mortgage  limiting  the  amount  on  any  one  lot  to 
$350,  and  began  erection  of  .a  dwelling  hou^e 
on  one  lot  for  which  petitioners  furnished  ma- 
terials, and  the  mortgagee  released  the  lot  from 
the  blanket  mortgage  and  took  two  new  mort- 
gages in  a  sum  approximating  the  value  of  the 
house  and  the  lot,  such  transaction  was  not  u 
renewal  of  the  old  mortgage,  but  was  done  for 
the  purpose  of  securing  increased  security  on 
the  old  debt,  and  therefore  mechanics'  liens  ac- 
quired prior  to  the  taking  of  the  second  mortgage 
were  superior  to  such  mortgage. 

8.  Mechanics'  Liens  ^=930&— Foreclosueb— 
Surplus— MoRTo  ages. 
After  the  satisfaction  of  the  mechanics'  liens 
the  mortgagee  was  entitled  to  any  surplus,  and 
it  was  error  to  decree  that  he  had  no  right  or 
interest  in  the  land. 

Appeal  from  District  Court,  Weber  Coun- 
ty ;  N.  J.  Harris,  Judge. 

Action  by  the  Badger  Coal  &  Lumber  Com- 
pany against  N.  C.  Olson  and  wife  and  an- 
other, wherein  Emll  H.  Jacob  intervened. 
From  the  decree  rendered,  defendant  T.  P. 
Terry  appeals.  Remanded,  with  directions 
to  modify. 

George  Ilalverson,  of  Ogden,  for  appellant. 
C.  R.  Hollingsworth,  of  Ogden,  for  respond- 
ent. 


FRICK,  C.  J.  The  Badger  Coal  &  Lumber 
Company,  hereinafter  called  company,  com- 
menced  this  action  against  the  defendants 
N.  C.  Olsen  and  Marie  Olsen  to  foreclose  a 
mechanic's  Uen  on  premises  owned  by  said 
defendants.  T.,P.  Terry,  hereinafter  called 
appellant,  was  made  a  party  to  the  action 
upon  the  alleged  ground  that  he  claimed 
"some  estate  or  interest"  in  the  premises  on 
which  the  company  claimed  the  mechanic's 
lien,  but  it  was  further  alleged  that  the  said 
claim  was  "without  any  right  whatever." 
The  Olsens  did  not  appear  in  the  action.  In 
order  to  bring  in  all  other  mechanics'  lien 
claimants  the  appellant  duly  published  the 
notice  required  by  Comp.  Laws  1907,  S  1391. 
I*ursunnt  to  such  notice,  one  Emil  H.  Jacob 
appeared  in  the  action  and  filed  an  answer 
and  cross-complaint,  in  which  he  set  up  a 
mechanic's  lien  against  the  Olsens  and  the 
proi)erty  in  question. 

Tlie  appellant  demurred  to  plaintiff's  com- 
l)lniiit.  Tlie  demurrer  was  overruled,  whei-e- 
upou  he  filed  an  answer,  in  which  he  set 
up  two  notes,  one  for  $075,  dated  Decem- 
ber 15,  1014,  and  one  for  $500,  dated  Febru- 
ary 6,  1015,  which  notes  were  secured  by  two 
mortgages  on  the  premises  on  which  the 
mechanics'  liens  aforesaid  were  claimed,  and 
which  mortgagi^s  are  dated  the  same  as  said 
notes;  and  he  prayed  Jiidgment  for  the 
amount  of  the  two  notes,  that  his  mortgages 
be  declared  superior  to  the  mechanics'  liens, 
that  the  same  be  foreclosed  and  the  premises 
sold,  that  the  proceeds  of  such  sale  be  first 
applied  to  the  payment  of  said  notes  and 
mortgages,  and  for  general  relief. 

The  facts  found  by  the  court,  briefly  stat- 
ed, are  that  the  appellant,  on  August  24, 
1914,  was  the  owner  of  a  certain  parcel  of 
real  estate  In  Ogden  City,  Weber  county, 
Utah,  which  real  estate  is  fully  described; 
that  on  said  day  he  sold,  and  by  proper  deed 
conveyed,  said  real  estate  to  the  defendant 
N.  C.  Olsen,  who,  with  his  wife,  Marie  Olsen, 
on  the  date  last  aforesaid,  executed  and  de- 
livered six  certain  promissory  notes  to  the 
appellant,  five  of  which  were  for  $1,000  each, 
and  the  sixth  was  for  $1,200,  aggregating  the 
sum  of  $6,200,  which  was  the  consideration 
or  purchase  price  Olsen  agreed  to  pay  for 
said  real  estate;  that  on  said  date,  to  se- 
cure the  payment  of  said  six  notes,  said  Ol- 
sens duly  executed  and  delivered  a  mortgage 
to  the  appellant  in  which  they  mortgaged  all 
of  said  real  estate  for  the  purpose  aforesaid ; 
that  said  mortgage  contained  the  following: 

"It  is  hereby  mutually  agreed  by  and  between 
the  parties  herein  that  the  first  parties  are 
to  subdivide  the  above-described  mortgaged  prem- 
ises into  lots;  the  second  party,  his  heirs  or  as- 
signs, agrees  to  make  a  partial  release  of  this 
mortgage  as  to  any  lot  included  therein,  at  the 
request  of  the  first  parties,  and  upon  the  pay- 
ment- to  the  said  second  party,  his  heirs  or  as- 
signs, the  following  sum  of  money  for  the  lots 
designated,  as  follows:  The  sum  of  $200  for 
each  of  the  west  ten  lots  contained  in  the  above- 
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described  tract  of, land,  and  the  sam  ni  $350 
each  for  all  other  lots  contained  in  the  above- 
described  tract  of  land.  The  size  of  said  lots 
to  be  as  follows :  All  lots  south  of  Eighth  street 
and  frontino'  thereon  to  be  42  feet  in  width; 
all  lots  north  of  Eighth  street  and  fronting 
thereon  to  be  44.33  feet  in  width." 

The  court  further  found  that,  pursuant  to 
the  foregoing  agreement,  Olsen  subdivided 
said  real  estate  into  39  lots,  and  numbered 
them  from  1  to  39  inclusive ;  that  in  the  fall 
of  1914  said  Olsen  commenced  tbe  construc- 
tion of  a  dwelling  house  on  lot  10,  being  one 
of  said  39,  which  is  the  particular  lot  in 
question  here,  and  on  which  said  mechanics' 
liens  are  claimed  and  on  which  said  two  mort- 
gages for  $075  and  for  $500,  respectively, 
were  given  by  said  Olsens ;  that  between  No- 
vember 12  and  December  31,  1914,  said  com- 
pany, under  an  express  agreement  with  said 
Olsen,  sold  and  delivered  materials  which 
were  used  in  the  construction  of  said  dwell- 
ing house,  amounting:,  to  the  siun  of  $:j52.35  ; 
that  said  company  duly  complied  with  the 
provisions  of  tlie  mechanics'  liun  statute  of 
this  state,  and  is  entitled  to  a  mechanic's  lien 
on  said  lot  10,  together  with  the  improve- 
ments thereon,  for  said  sum  of  $,%2.35,  to- 
gether with  legal  interest,  and  for  $25  as  an 
attorney's  fee;  that  between  November  7 
and  December  29,  1914,  said  Kmil  H.  Jacob, 
under  an  express  agreement  with  said  Olsen, 
performed  labor  on  said  dwelling  bouse 
amounting  to  the  sum  of  $115;  that  said 
Jacob  has  complied  with  all  the  provisions 
of  the  mechanics'  lien  statute  of  this  state, 
and  is  entitled  to  a  mechanic's  lien  on  said 
lot  10  and  the  improvements  thereon  for  said 
sum  of  $115,  together  with  legal  interest,  and 
$25  as  an  attorney's  fee;  that  on  December 
15,  1914,  the  appellant  duly  released  said  lot 
10  from  said  mortgage  of  $6,200,  which  re- 
lease was  duly  recorded  on  December  17, 
1914 ;  that  on  December  16,  1914,  said  Olsens 
executed  and  delivered  to  said  appellant  a 
note  for  $675,  with  10  per  cent,  interest,  and 
on  the  same  date  executed  and  delivered  to 
him  a  mortgage  for  $675  on  said  lot  10  to  se- 
cure the  payment  of  said  note;  that  said 
mortgage  was  duly  recorded  on  December  17, 
1914;  that  on  February  6,  1915,  said  Olsens 
also  executed  and  delivered  to  said  appellant 
a  note  for  $500,  with  10  per  cent.  Interest, 
and  on  said  date  executed  and  delivered  a 
mortgage  for  $500  on  said  lot  10  to  secure 
the  payment  of  said  note,  which  mortgage 
was  duly  recorded  February  18,  1915.  The 
court  also  found  that  there  "was  no  c(msid- 
eration  whatever  passing  from  said  defend- 
ant Terry  to  the  defendant  Olsen  for  the 
note  and  mortgage  of  $675."  A  finding  in  the 
same  words  was  also  made  with  regard  to 
the  $500  note.    The  court  further  found: 

"That  said  promissory  note  of  $675  and  the 
said  mortgage  securing  the  same,  and  said  prom- 
issory note  of  $500  and  the  said  mortgage  se- 
curing the  same,  so  given  by  the  defendant  N.  C. 
Olsen  and  his  wife  to  the  defendant  Terry, 
were  not  renewals,  or  renewal  of  part  thereof, 
of  the  said  original  indebtedness  of  $6,200,  re- 


ferred to  herein.  Said  notes  of  $500  and  $675, 
or  either  thereof,  or  any  part  thereof,  in  any 
way  representative  of  or  continuing  the  said 
original  indebtedness  of  $6,200,  owing  by  the 
defendant  N.  C.  Olsen  and  his  wife  to  the  de- 
fendant Terry." 

The  appellant,  however,  testified,  and  his 
testimony  is  not  disputed,  that  he  had  re- 
leased two  of  the  $200  lots  for  which  he  had 
received  nothing  from  the  Olsens.  The  ap- 
pellant, however,  did  not  claim  that  the  two 
notes  and  mortgages  for  $675  and  for  $500, 
respectively,  were  given  as  a  consideration 
for  the  release  of  said  lots.  Indeed,  it  is 
clear  from  appellant's  testimony  that  the  two 
notes  and  mortgages  aforesaid  were  given 
for  another  purpose  entirely. 

The  findings  go  into  great  detail,  but  the 
foregoing  synopsis  covers  the  substance  ot 
the  material  parts. 

The  court  made  conclusions  of  law  in 
which  it  found  that  the  mechanics'  liens  of 
the  company  and  of  Jacob  were  superior  to 
the  two  mortgages  of  the  appellant.  The 
court  entered  a  decree  accordingly,  in  which 
it  ordered  said  lot  10,  together  with  the  Im- 
provements thereon,  sold,  and  the  proceeds 
applied  in  payment  of  said  mechanics'  liens, 
with  interest  and  attorneys'  fees  as  before 
stated.  The  court,  however,  expressly  de- 
creed: 

"It  is  hereby  further  ordered,  adjudged,  and 
decreed  that  the  defendant  T.  P.  Terry  has 
no  estate,  right,  title,  or  interest  whatever  in 
and  to  the  tract  of  real  property  hereinafter  de- 
scribed, or  any  part  thereof,  and  that  said  de- 
fendant is  forever  enjoined  and  debarred  from 
asserting  any  estate,  right,  title,  or  interest 
whatever  in  and  to  the  said  tract  of  real  prop- 
erty or  any  part  thereof,  hereinafter  described, 
adverse  to  the  plaintiff  and  to  said  lien  claim- 
ant Emil  H.  Jacob." 

The  appeal  Is  from  the  decree  aforesaid. 

[1]  As  before  stated,  the  appellant  filed  a 
general  demurrer  to  the  complaint,  and  In  bis 
first  assignment  of  error  he  Insists  that  the 
court  erred  in  overruling  said  demurrer.  In 
support  of  the  assignment  it  is  argued  that 
the  appellant  is  not  a  proper  party  to  this 
action.  It  may  well  be  doubted  whether  that 
objection  can  be  raised  by  a  general  demur- 
rer. Waiving  that  point,  however,  we  have 
already  held  that  imder  our  statute  any  per- 
son who  claims  a  mortgage  or  other  lien  on 
premises  on  which  mechanics'  liens  are 
sought  to  be  foreclosed  in  an  action  in  equi- 
ty may  he  made  a  party,  and  his  right  to 
claim  a  lien  on  the  premises  in  question  may 
be  litigated  In  such  an  action.  Cain  v.  Par- 
fitt,  158  Pac.  448.  We  see  no  reason  to 
change  or  modify  our  ruling  In  that  regard. 
The  complaint  was  not  vulnerable  to  the  de- 
murrer for  the  reason  that  appellant's  claim 
to  or  interest  in  the  property  in  question  was 
not  more  specifically  stated.  Enough  was 
stated  in  the  complaint  to  authorize  the  com- 
pany to  make  appellant  a  party  to  the  ac- 
tion. The  court,  therefore,  did  not  err  In 
overruling  the  demurrer. 

Proceeding  now  to  a  consideration  of  the 
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merits,  we  remark  that  while  appellant's 
counsel  assails  some  of  the  findings  of  fact, 
yet  we  have  discovered  nothing  in  them 
which  is  material  to  this  decision  which  is 
not  supported  by  ample  evidence.  The  con- 
trolling facts  are  not  in  dispute,  and  the  ap- 
pellant must  stand  or  fall  on  the  facts  that 
are  not  in  dispute.  In  view  that  the  con- 
trolling facts  art  not  in  dispute,  the  questions 
to  be  determined  are  questions  qf  law  rather 
than  of  fact 

Appellant's  counsel,  however,  dtes  and  re- 
lies on  the  doctrine  stated  by  the  author  in  2 
Jones  on  Mortgages,  J  971,  where  it  is  said: 

"When  a  new  mortgage  is  substituted  in  igno- 
rance of  an  intervening  lien,  the  mortgage,  re- 
leased through  mistake,  may  be  restored  in  equi- 
ty and  given  its  original  priority  as  a  lien. 
This  was  done  in  a  case  where  the  holder  of  a 
first  mortgage,  in  ignorance  of  the  existence  of 
a  subsequent  one  on  the  premises,  released  bis 
mortgage  and  took  a  new  one.  There  was  uo 
evidence  of  mistake  except  such  an  might  be  in- 
ferred from  the  mortgagee's  ignorance  of  the 
existence  of  the  intermediate  mortgage,  and 
there  was  no  evidence  that  be  would  not  have 
made  this  arrangement  had  he  known  of  this 
fact;  but  it  was  considered  that  although  the 
coxirt  was  not  at  liberty  to  infer  facts  not  proved, 
yet  that  it  was  at  liberty  to  draw  all  the  in- 
ferences which  logically  and  naturally  follow 
from  the  facts  proved ;  that  it  is  not  an  act  of 
rcasounble  prudence  and  caution  such  as  men 
commonly  use  in  the  conduct  of  business  affaiVs 
for  one  having  a  first  mortgage  upon  property, 
without  consideration  or  other  apparent  mo- 
tive, to  release  it,  and  take  a  new  mortgage  sub- 
ject to  a  prior  lien  of  a  considerable  amount; 
and  therefore  it  may  be  inferred  that  the  mort- 
gagee would  not  have  made  the  release  had  he 
known  of  the  intervening  mortgage.  A  court 
of  equity  will  grant  relief  on  the  ground  of  mis- 
take, not  only  when  the  mistake  is  expressly 
proved,  but  also  when  it  is  implied  from  the 
nature  of  the  transaction." 

The  foregoing  text  is  supported  in  the  cas- 
es of  Shaffor  v.  McCloskey,  101  Cal.  576,  30 
Pac.  196,  Young  v.  Shaner,  73  Iowa,  655, 
85  N.  W.  629,  5  Am.  St.  Rep.  701,  and  Bnise 
T.  Nelson,  35  Iowa,  157,  and  numerous  other 
cases,  which  need  not  be  referred  to. 

[2]  In  our  Judgment,  the  undisputed  facts  In 
this  case  do  not  bring  it  within  the  foregoing 
doctrine.  It  must  be  remembered  that  the  two 
notes  and  mortgages  in  question  were  nol  sub- 
stitutes for  the  original  notes  and  mortgage 
which  were  given  for  $6,200.  Nor  waa  the  re- 
lease of  lot  10  from  the  original  mortgage 
made  "in  ignorance  of  an  intervening  lien." 
When  the  appellant  released  lot  10  from  the 
original  mortgage,  he  Icnew  that  the  Olsens 
were  erecting  a  dwelling  on  lot  10  and  that 
they  were  obtaining  both  materials  and  labor 
therefor.  He  could  easily  have  ascertained 
just  what  the  facts  were  in  that  regard  from 
both  the  company  and  from  Jacob,  but  he 
did  not  take  the  trouble  to  ask  them  or  ei- 
ther of  them.  He,  however,  testified  that  he 
took  the  two  notes  and  mortgages  because  he 
thought  the  dwelling  house  that  was  being 
erected  on  lot  10  was  well  worth  the  aggre- 
gate of  the  two  notes,  namely,  the  sum  of 
ipi,175.     He  therefore  merely  took  the  two 


notes  and  mortgages  as  an  additional  secu- 
rity for  the  $6,200.  Appellant  was  therefore 
attempting  to  obtain  the  benefit  of  the  value 
of  the  dwelling  house  which  was  being  erect- 
ed on  lot  10.  No  doubt  if  he  had  not  insert- 
ed the  clause  In  the  original  mortgage  whlcb 
we  have  set  forth  he  would,  as  against  the 
comiuiny  and  Jacob,  have  been  entitled  to 
the  benefit  of  the  dwelling  house  in  any 
event,  since  his  mortgage  was  of  record  when 
the  materials  were  furnished,  and  the  labor 
was  performed,  to  the  extent  at  least  that 
the  dwelling  house  was  necessary  to  satisfy 
the  original  mortgage.  In  view,  however,  of 
the  clause  of  the  mortgage,  which  fixed  a 
limit  of  $350  on  lot  10,  appellant  no  doubt 
desired  to  cover  the  full  value  of  the  house, 
namely,  the  $1,175,  by  taking  the  two  addi- 
tional notes  and  mortgages.  Appellant,  how- 
ever, released  lot  10  from  the  original  mort- 
gage with  full  knowledge  that  some  one  was 
furnishing  materials  and  performing  labor 
for  and  on  said  dwelling.  In  releasing  lot 
10  from  the  mortgage  it  was  not  done,  as  Is 
usually  the  case,  to  substitute  a  new  mort- 
gage for  Uie  old  one,  which  is  released.  Bat 
what  appellant  sought  to  accomplish  in  this 
case  was  to  get  $1,175  additional  security 
for  the  $6,200  mortgage.  The  release  of  lot 
10  was  therefore  not  made  "in  Ignorance  ot 
an  interreulng  lien,"  nor  was  it  made  so  as 
to  substitute  a  new  mortgage  for  the  one 
that  was  released.  It  is  apparent  that  this 
case  does  not  come  within  the  rule  stated  in 
2  Jones,  supra,  and  in  the  cases  before  re- 
ferred to. 

Neither  is  the  appellant  seeking  to  have 
his  original  mortgage  reinstated.  What  he 
is  attempting  in  this  action  is  to  obtain  the 
full  benefit  of  tlie  two  mortgages  which  were 
made  and  delivered  after  the  company  and 
Jacob  had  acquired  liens  on  lot  10.  It  is 
quite  clear  that  if  appellant's  original  mort- 
gage were  reinstated  as  to  lot  10,  then  all  he 
could  claim  as  against  the  equities  of  the 
company  and  Jacob  would  be  the  $350  on 
said  lot.  In  view  that  they,  under  the  law,  ac- 
quired an  interest  in  lot  10,  they,  in  equity, 
could  have  paid  the  $360  fixed  In  the  mort- 
gage to  api)ellant,  and  then  could  have  en- 
forced their  lien  on  any  surplus  remaining 
over  and  above  that  amount  Under  the  orig- 
inal mortgage  that  was  all  the  claim  ap- 
pellant had  on  lot  10  as  against  the  Olsens, 
and  it  likewise  was  all  he  had  as  against 
those  claiming  equities  in  lot  10  through  or 
under  the  Olsens.  The  Olsens  held  the  equi- 
ty of  redemption,  which  consisted  of  any  ex- 
cess over  the  $.^30  limit  fixed  in  the  mort- 
gage, and  certainly  the  company  and  Jacob 
were  entitled  to  the  full  value  of  that  equity. 
As  before  stated,  however,  api)ellant  re- 
leased lot  10  oiitlnly  from  the  mortgage  with 
full  knowledge  of  the  prevailing  condUious 
respecting  the  improvements  that  were  bein^; 
made  on  said  lot  and  hence,  in  our  opinion. 
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his  rights  under  the  two  new  mortgages  are 
inferior  and  subsequent  to  the  rights  of  the 
mechanics'  lien  claimants  precisely  as  the 
court  concluded.  We  are  not  now  passing  on 
what  would  have  been  the  result  if  the  ap- 
pellant had  brought  an  action  to  hare  his 
original  mortgage  reinstated,  or  if  he,  in  this 
action,  were  seeking  to  accomplish  that  re- 
sult In  order,  however,  to  do  that,  he  can- 
not insist  on  the  full  benefit  of  his  two  new 
mortgages  as  against  the  equities  of  the 
comi)any  and  Jacob.  While,  as  against  the 
Olsens,  he  could  claim  any  additional  se- 
curity the  new  mortgage  gave  him,  yet,  as 
against  the  mechanics'  lien  claimants,  he  has 
no  rights  whatever  by  virtue  of  the  two  new 
mortgages,  except  as  against  any  surplus 
that  may  remain  after  the  mechanics'  liens 
are  satisfied. 

Willie  we  have  no  doubt  respecting  the  cor- 
rectness of  the  foregoing  conclusions,  yet  we 
are  constrained  to  say  that  we  have  less  hesi- 
tancy In  arriving  at  these  conclusions  in  this 
case  for  the  reason  that,  in  any  event,  ap- 
pellant's rights  will  be  protected  to  the  same 
extent  as  though  his  first  mortgage  were  In 
fact  reinstated.  If  that  were  done,  then,  as 
we  have  seen,  as  against  the  equities  of  the 
mechanic's  lien  claimants,  he  would  be  lim- 
ited to  $350  as  to  lot  10.  He,  however,  tes- 
tified that  the  dwelling  alone  Is  worth  fl,- 
175.  The  two  mechanics'  liens,  with  attor- 
ney's fees,  and  without  adding  interest, 
amount  to  only  $517.35,  or  $657.65  less  tlian 
the  conceded  value  of  the  dwelling  without 
the  lot.  The  appellant  thus  has  not  only  the 
$350,  the  value  fixed  on  lot  10,  but  he  also 
has  a  margin  of  $657.66  on  the  house  after 
the  two  mechanics'  Hens  are  satisfied.  He 
thm  has  an  excess  of  $307.65  over  what  he 
would  have  if  his  original  mortgage  were  re- 
instated and  he  were  limited  to  the  $.350  in- 
terest in  lot  10  as  provided  in  said  mortgage. 
Of  course,  we  do  not  vouch  for  the  correct- 
ness of  the  foregoing  figures,  except  that  they 
are  con-ect  In  accordance  with  the  evidence. 
As  a  matter  of  course,  he  would  not  be  lim- 
ited to  $360  except  in  case  all  above  that 
amount  were  necessary  to  satisfy  the  two 
mechanics'  Hens.  After  those  liens  were  sat- 
isfied, he,  as  against  the  Olsens,  would  be 
entitled  to  the  surplus  if  it  were  necessary  to 
satisfy  his  $6,200  mortgage.  The  other  two 
mortgages  did  not  Increase  appellant's  rights. 
In  view  that  the  consideration  for  all  the 
three  mortgages  does  not  exceed  said  $6,200 
and  all  are  based, thereon. 

rs]  Appellant,  however,  also  complains  of 
the  restrictive  clause  In  the  decree  which  we 
have  quoted.  Counsel  for  the  company  and 
for  Jacob,  however,  contends  that  the  decree 
is  limited  to  the  rights  of  the  lien  claimants. 
The  langimce  is,  however,  sweeping,  and  it 
Is  open  to  the  ohjoetlon  that  appellant  has 
no  rights  whatever  In  or  to  lot  10.  Of 
eonrse  all  the  rights  that  the  two  lien  claim- 


ants can  assert  against  said  lot  as  against 
appellant  is  to  have  their  liens  satisfied. 
When  the  mechanics'  liens  are  satisfied,  ap- 
pellant is  entitled  to  any  surplus  that  may 
remain.  If  the  decree  is  to  be  construed  oth- 
erwise, it  Is  clearly  erroneous.  In  view  that, 
in  any  event,  this  case  has  to  be  remanded  to 
the  district  court  for  enforcement,  we  have, 
concluded  to  remand  the  same,  with  direc- 
tions to  the  district  court  of  Weber  county 
to  modify  its  conclusions  of  law  and  decree 
to  the  effect  that  lot  10,  with  the  improve- 
ments thereon,  be  sold;  that  the  proceeds  de- 
rived therefrom  be  first  applied  to  the  sat- 
isfaction of  the  company's  and  Jacob's  me- 
chanics' liens,  together  with  accrued  interest 
and  attorneys'  fees  allowed  by  the  court,  and 
costs ;  and  that  the  surplus,  If  any,  be  then 
applied  to  the  satisfaction  of  appellant's 
mortgages;  and,  subject  to  such  modification,, 
the  findings  of  fact,  conclusions  of  law,  and 
decree  are  in  all  respects  aflBrmed. 

We  remark  that,  in  view  that  appellant 
has  devoted  nearly  all  of  his  abstract  and 
brief  to  the  proposition  that  the  court  erred 
in  not  declaring  the  two  mortgages  superior 
to  the  mechanics'  Hens,  we  deem  it  unfair  to 
the  mechanics'  lien  claimants  to  allow  the 
appellant  costs  on  this  appeal.  We  also  de- 
sire to  add  that,  in  referring  to  lot  10,  we 
did  so  with  the  understanding  that  that  lot 
is  also  described  in  the  pleadings,  findings  of 
fact,  and  decree  by  metes  and  bounds.  We 
deemed  it  unnecessary,  however,  to  do  more 
than  to  refer  to  said  lot  by  its  number,  and 
in  doing  so,  of  course,  have  reference  to  the 
lot  that  is  described  by  metes  and  boimds  In 
the  pleadings  aforesaid. 

The  case  is  therefore  remanded  to  the  dis- 
trict court  of  Weber  county,  with  directions 
to  modify  the  conclusions  of  law  and  decree 
as  hereinbefore  stated,  and  when  so  modified 
to  enforce  the  decree  in  a,ccordance  with  law. 
Neither  party  to  recover  costs  on  this  ap- 
peal. 

McCARTT,  CORFMAN,  THDRMAN,  and 
GIDEON,  J.T.,  concur. 


(SO  UUh.  270) 
GRAY  v.  BULLEN  et  al.     (No.  2097.) 
(Supreme  Court  of  Utah.     Aug.  25,  1917.) 

1.  Accord  and  Satisfaction  €=>8(1)  —  Part 
Payment. 

Where  defendants  had  in  writini;  acknowl- 
edged indebtedness  in  the  sum  of  $676  to  plain- 
tiff, such  indebtedness  could  not  be  discharged 
by  a  subsequent  writing  providing  that,  in  con- 
sideration of  the  surrender  of  the  statement  of 
indebtedness,  one  defendant  would  pay  $50,  and 
by  payment  of  such  sum ;  the  amount  due  hav- 
ing once  been  liquidated. 

2.  Corporations  <Ss»30(1)— Promotion— Issu- 
ance OF  Stock. 

Wlifrc  one  corporation  promoter  was  prom- 
ised 8,200  shares  of  stock,  should  the  corpora- 
tion be  organiKcd,  he  could  not  complain  that 
the  stock  was  not  issued  to  him,  when  the  cor- 
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poratlon  was  not  organized,  In  the  absence  of 
proof  that  failure  to  organize  it  was  due  to 
the  acts  of  the  defendants. 

Appeal  from  District  Court,  Salt  Lake 
County;  Geo.  G.  Armstrong,  Judge. 

Action  by  William  Gray  against  H.  Bui- 
len  and  others,  doing  business  as  the  Dream- 
land Leasing  Company  of  Utah.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed and  remanded,  w-itb  directions. 

Chris  Mathlson,  of  Salt  Lake  City,  for  ap- 
pellant Gustin,  Gillette  &  Brayton  and  Par- 
ley P.  JenscNi,  all  of  Salt  Lake  City,  for  re- 
spondents. 

FRICK,  C.  J.  The  plaintiff  sued  the  de- 
fendants, H.  BuHen,  H.  A.  Pederson,  J.  W. 
Rooklidge,  George  Wilson,  and  Roy  Bullen, 
"doing  business  as  the  Dreamland  Leasing 
.Coinpany  of  Utah,"  to  recover  Judgment  for 
$670  and  for  the  yalue  of  S,200  shares  of 
stock,  alleged  to  be  of  the  value  of  10  cents 
per  share.  It  is  not  necessary  to  refer  to 
the  pleadings,  except  for  the  purposes  here- 
inafter indicated.  The  evidence  is  very 
short,  and  is  practically  without  conflict 
The  action  Is  based  upon  a  letter,  addressed 
to  the  plalntm,  which  reads  as  follows  (on 
letter  head  of  Dreamland  Leasing  Company 
of  Utah): 

"Aognst  14,  1009, 

"Mr.  Wm.  Gray,  City— Dear  Sir:  This  letter 
is  written  you  in  order  to  have  a  clear  under- 
standing of  the  condition  of  your  account  with 
the  Dreamland  Leasing  Company,  and  it  in  to 
be  considered  as  an  acknowledgment  of  liability, 
and  if  assigned  to  any  other  person  their  claim 
will  be  protected  to  that  amount  According  to 
my  books,  yon  have  $550  dne  yon  on  the  drift 
and  shaft  contract  and  4,000  shares  of  the  stock 
of  the  company;  on  the  drifting  contract  you 
have  $126  due  you  and  4,200  shares  of  the 
stock— making  in  all  $676  and  8,200  shares  of 
stock.  Dreamland  Leasing  Company  of  Utah, 
by  J.  W.  Rooklidge,  Secretary." 

Mr.  Roolclldge,  signer  of  the  foregoing  let- 
ter, testified  that  all  of  the  parties  named  at 
the  beginning  of  this  opinion,  except  H.  A. 
Pederson,  were  partners  doing  business  as 
the  "Dreamland  Leasing  Company  of  Utah." 
The  evidence,  without  conflict,  is  to  the  ef- 
fect that  the  parties  aforesaid  had  a  lease 
on  a  certain  mine  in  Nevada  which  they 
were  developing;  that  they  intended  to  or- 
ganize a  corporation  on  said  lease,  and  in 
case  that  were  done  the  plaintiff,  in  addi- 
tion to  the  1076,  was  also  to  receive  the 
8,200  shares  of  stock,  both  of  which  are  men- 
tioned in  the  letter;  that  the  plaintiff  was 
employed  by  the  defendants  to  do  work  on 
the  mine  aforesaid,  and  that,  in  so  far  as  the 
stock  was  concerned,  he  was,  in  a  sense,  a 
partner,  and  was  to  receive  the  stock  in  case 
the  mining  lease  was  incorporated,  but,  so 
far  as  the  $676  was  concerned,  he  was  not 
connected  in  any  way  with  the  defendants, 
but  that  he  had  earned  that  amount  in  work- 
ing for  the  defendants  named,  except  the 
defendant    Pederson.     The   testimony    also 


showed  that  another  writing  was  entered  in- 
to between  plaintiff  and  the  defendant  Rook- 
lidge, which  reads  as  follows: 

"Salt  Lake,  August  14,  1009. 
"In  consideration  of  the  surrender  of  this 
statement  to  me,  not  later  than  sixty  days  frua 
date,  I  hereby  agree  to  pay  the  holder  the  xum 
of  fifty  dollars — notice  to  be  given  me  ten  days 
in  advance  by  holder,  and  nothing  is  to  be  done 
before  October  14,  1909.        J.  W.  Rooklidge." 

Indorsed  on  back: 

"Pd.  $10.00  Dec.  6/10.  Pd.  $10.00  Jan.  6/11. 
Pd.  SIO.OO  Feb.  6/n.  $10.00  Mar.  20/11. 
$10.00  Apr.  17/11.    Wm.  Gray,  Jr." 

That  writing  was  pleaded  as  a  defense, 
and  it  was  shown  without  dispute  that  tlie 
$o0  mentioned  therein  had  been  paid  by 
Ifooklidge  to  the  plaintiff  between  Decem- 
ber 6,  1910,  and  April  17,  1911.  The  court 
found  that  the  payment  had  been  made  as 
aforesaid,  and  as  a  conclusion  of  law  also 
found  that  the  obligation  assumed  in  the 
original  letter  had  thereby  been  fully  paid 
and  diseliarged,  and  entered  Judgment  in  fa- 
vor of  the  defendants.  The  plaintiff  appeals 
from  that  Judgment 

[1]  The  defendants  did  not  set  up  accord 
and  satisfaction  nor  a  general  release  aa  a 
defense,  but  they  relied  upon  the  defense  of 
payment,  and  the  court  bases  its  conclusion 
of  law  ani  Judgment  entirely  upon  that  de- 
fense. Can  the  conclusion  of  law  be  sus- 
tained? As  we  bave  seen,  the  evidence  is 
undisputed  that  the  defendants,  except  prob- 
ably Pederson,  were  Indebted  to  the  plain- 
tiff as  partners  In  a  specific  sum.  The 
amount  due  was  fixed  and  certain.  In  view 
of  the  relations  sustained  by  the  defendants 
among  themselves,  the  defendant  Rooklidge 
was  obligated  for  the  whole  amount  due,  the 
same  as  each  of  the  other  defendants  was 
obligated.  When  Rooklidge  paid  the  $50. 
therefore,  he  merely  paid  his  own  debt  The 
question,  therefore,  arises  whether  a  debtor 
may  pay  or  discharge  a  fixed  and  certain  in- 
debtedness then  due  by  merely  paying  a  less- 
er sum  than  the  amount  of  his  indebtedness 
to  his  creditor.  The  law  Is  very  clearly  stat- 
ed In  1  Cyc.  319,  in  the  following  words: 

"Where  the  debt  or  demand  is  liquidated  or 
certain,  and  is  due.  payment  by  the  debtor  and 
receipt  by  the  creditor  of  a  less  sum  is  not  a 
satisfaction  thereof,  although  the  creditor  agrees 
to  accept  it  as  such,  if  there  be  no  re]ea.<se  under 
seal  or  no  new  consideration  given.  Payment 
of  a  less  amount  than  is  due  operates  only  as  a 
discharge  of  the  amount  paid,  leaving  the  bal- 
ance still  due,  and  the  creditor  may  sue  therefor, 
notwitlistanding  the  agreement.  A  court  of  eq- 
uity has  no  power  to  enjoin  collection  of  the 
balance." 

In  Smoot  y.  Checketta,  41  Utah.  211.  123 
Pac.  412,  Ann.  Cas.  1915C,  1113,  the  head- 
note  correctly  reflects  the  decision,  and  it  Is 
there  stated: 

"When  it  is  claimed  that  payment  by  the  debt- 
or of  a  sum  loss  than  is  due  to  the  creditor  is  a 
payment  in  full  discharce  of  the  entire  amount 
due,  a  reopipt  acknowledging  full  payment  i» 
not  controlling;  but  it  must  also  appear  tbnt 
the  payment  was  baaed  on  a  sufficient  ladepenii' 
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cnt  consideration,  or  on  a  compromiM  of  a  dis- 
puted or  unliqaidated  claim." 

The  same  principle  is  announced  In  the 
case  of  Rohwer  v.  Burrell,  42  Utah,  617, 
618,  134  Pac.  673. 

The  case  at  bar  leaves  no  room  for  con- 
troversy upon  the  question  of  an  Independent 
consideration.  The  agreement  between 
Rooklldge  and  the  plaintiff  Is  In  writing  and 
8i)eaks  for  Itself.  The  consideration  Is  there 
stated  in  the  following  words:  "In  consider- 
ation of  the  surrender  of  this  statement  to 
me,"  etc.  Now,  that  is  the  consideration, 
and  the  only  consideration,  for  the  release  of 
a  fixed  and  absolute  Indebtedness  then  due, 
amounting  to  $676.  The  real  consideration 
there  mentioned  is  the  surrender  of  the  state- 
ment wherein  the  Indebtedness  .  was  fixed. 
The  real  transaction,  therefore,  amoimted 
merely  to  this:  Rooklldge  paid  a  fixed  debt, 
amounting  to  $676,  by  agreeing  to  pay  $60, 
which  he  paid.  In  other  words,  an  indebt- 
edness of  $676  was  paid  with  $60.  In  case 
a  debtor  is  unable  to  pay  Ivis  debts  in  full, 
there  are  several  legal  methods  by  which  he 
may  discbarge  and  satisfy  his  debts  without 
making  payment  in  full.  He  may  file  a  peti- 
tion In  bankruptcy,  and.  If  insolvent,  may  be 
discharged.  He  may  enter  into  a  composi- 
tion agreement  with  his  creditors,  and  be 
discharged,  or  he  may  make  an  accord  and 
satisfaction  with  any  one  or  all  of  his  credi- 
tors, and  thus  satisfy  his  debts.  He  may, 
however,  not  pay  off  his  debts  by  merely 
paying,  or  agreeing  to  pay,  a  sum  less  than 
the  amount  of  the  debt,  without  some  legal 
Independent  conslderaUon  which  in  law 
would  amoimt  to  an  accord  and  satisfaction. 
In  this  case  there  Is  absolutely  no  considera- 
tion for  the  pretended  release,  and  hence  the 
conclusion  of  law  and  Judgment  are  against 
law. 

in  The  claim  for  the  8,200  shares  of  stock, 
however,  stands  upon  a  different  footing. 
As  to  that  claim  the  testimony  of  Mr.  Rook- 
lldge Is  not  disputed.  According  to  his  tes- 
timony the  plaintiff  was  interested  with  the 
defendants  lu  organizing  the  corporation, 
and  he  was  to  receive  the  stock  only  In  case 
the  corporation  was  organized.  The  corpo- 
ration was  not  organized,  and  no  stock  was 
issued,  or  can  be  Issued.  There  is  no  allega- 
tion or  proof,  however,  that  the  respondents 
were  responsible,  or  that  the  corporation  was 
not  organized  through  any  fault  of  theirs. 
Tlie  promise  to  issue  the  stock  was  there- 
fore conditional,  and  not  absolute,  and,  the 
condition  not  having  materialized,  the  plain- 
tiff cannot  complain,  unless  he  shows  that 
the  defendants  were  the  cause  of  the  failure 
to  organize  the  corporation  and  to  issue  tlie 
stock.  Nothing  Ckf  that  character  Is  found, 
either  in  the  pleadings  or  in  the  evidence 
and  hence  we  are  clearly  of  the  opinion  that, 
as  to  the  8,200  shares  of  stock,  the  plaintiff 


has  no  cause  of  action  against  the  defend- 
ants or  either  of  them. 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  the  cause  is  remanded  to  the 
district  court  of  Sale  Lake  county,  with  di- 
rections to  grant  plaintiff  a  new  triaL  Costs 
to  appellant 

McOARTT,  OORFMAN,  THUBB4AN,  and 
GIDEXDN,  JJ,  concur. 

.  (BO  Utah,  an 

McEWAN  et.al.  v.  ANDERSON.    (No.  3021.) 

(Supreme  Court  of  Utah.    Sept  10,  1917.) 

1.  Appeai.  and   Ebsob  ^=>784— Dismissal— 
GaonNDa 

That  bill  of  exceptions  was  not  settled  in 
time  is  not  ground  for  dismissal  of  appeal 

2.  EXCKPTIONB,    BlIX   OF  «=943(1)   —   SKTTia- 

UENT  Afteb  TnoE. 
The  bill  of  exceptions  being  settled,  without 
any  extension  of  tune,  after  the  time  allowed 
b^  statute  therefor,  and  therefore  without  jn- 
risdiction,  is  without  any  force  or  effect 

3.  Afpsai,  and  Erbob  «=»430(1)— Dismibsai, 
— Gbodndb. 

Appeal  will,  be  dismissed,  the  trial  clerk 
certifying  that  do  notice  of  or  undertaking  on 
appeal  has  Ijeen  filed  there,  and  no  assignment 
of  errors,  abstracts,  or  briefs  having  been  serv- 
ed or  filed  by  appellant,  though  the  transcript 
has  been  on  file  in  the  appellate  court  for  nearly 
a  year. 

Appeal  from  District  Court,  Utah  Goonty; 
A.  B.  Morgan^  Judge. 

Condemnation  proceeding  by  John  H.  Mo- 
£}wan  and  others  against  Johanna  C.  J.  An- 
derson. From  the  Judgment,  defendant  ap- 
peals.   Api>eal  dismissed. 

J.  H.  McX><Kiald,  of  Prove,  for  appellant. 
Jacob  Evans,  of  Salt  take  City,  and  O.  P. 
Parker,  of  Provo,  for  respondents. 

FRICK,  O.  J.  In  this  case  plaintiffs  ob- 
tained a  Judgment  invthe  district  court  of 
Wasatch  county,  Utah,  condemning  a  small 
strip  of  ground  owned  by  the  defendant, 
amounting  to  25A0O  of  an  acre,  over  whldi 
to  construct  an  Irrigating  ditch,  and  the  de- 
fendant was  awarded  Judgment  for  the  value 
of  the  land  taken,  and  also  for  damages  to 
her  land  by  reastxi  of  the  construction  of  the 
ditch  aforesaid.  The  defendant  appeals  from 
the  Judgment  of  condemnation,  and  also  from 
the  Judgment  awarding  damages. 

At  the  threshold  we  are  met  with  a  motion 
by  plaintiffs  to  dismiss  the  appeal  on  two 
grounds:  (1)  that  the  pretended  bill  of 
exceptions  was  not  settled  in  time;  and  (2) 
that  no  assignments  of  error,  abstracts,  or 
briefs  have  been  served  upon  Tesp<»ident. 

[1,2]  The  record  filed  in  the  case  shows 
the  following:  Judgment  was  duly  entered 
May  20,  1916;  notice  of  appeal  was  served 
and  service 'admitted  October  16,  1916;  tran- 
script on  appeal  was  filed  in  this  court  No- 
vember 23,  1916.  The  objection  that  the  bill 
of  exceptions  was  not  settled  in  time,  which. 
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however,  Is  not  a  reason  for  dismissing  the 
appeal,  Is  nevertheless  serious,  because  It 
involves  the  power  of  the  district  court  to 
settle  and  allow  the  bill.  The  record  shows 
that  the  Judgment  was  entered  May  20,  1916, 
and  notice  of  entry  thereof  served  on  ap- 
pellant's couceel  on  June  1,  1916.  The  bill 
of  exceptions  was  settled  and  signed  October 
14,  1916.  The  bill  was  therefore  settled  4 
nK>nth8  and  14  days  after  notice  of  entry  of 
Judgment  was  served,  which  la  3  months  and 
14  days  after  it  ^ould  have  been  settled  un- 
der our  statute.  The  district  Judge,  in  settling 
the  bill  of  exceptions  did  so  conditionally; 
that  Is,  the  record  shows  that  he  settled  and 
allowed  it,  stating  it  in  his  own  language, 
"provided  the  time  for;  settlement  of  bill  of 
exceptions  has  not  expired."  In  view  that  no 
extensions  of  time  to  serve,  settle,  and  sign 
the  bill  of  exceptions  were  granted,  the  dis- 
trict court,  under  all  of  our  dedsiona,  was 
without  Jurisdiction  or  power  to  settle  and 
allow  the  bill  at  the  time  he  signed  and  al- 
lowed it,  and  hence  the  bill  of  exceptions  fil- 
ed In  this  case  is  without  any  force  or  effect. 
In  view,  therefore,  that  there  is  no  bill  of 
exceptions,  all  we  can  do  is  to  examine  into 
the  pleadings,  findings  of  fact,  and  Judgment, 

[3]  The  findings  of  fact  and  conclusions 
of  law  are  not  attached  to  the  transcript, 
but  the  original  Judgment  or  decree,  as  be- 
fore stated.  Is  made  a  part  of  it  Moreover 
the  derk  of  the  district  court  of  Wasatch 
county,  where  the  case  originated  and  was 
tried,  certifies:  "No  notice,  of  appeal,  nor 
undertaking  on  appeal,  has  been  filed  in  my 
oflSce."  In  addition  to  the  foregdng,  no  as- 
algnmeat  of  errors,  or  abstracts,  or  briefs, 
have  been  served  or  filed  by  the  appellant,  al- 
though the  transcript  on  appeal  has  been  on 
file  in  this  court  since  November  23,  1916,  as 
before  stated.  In  view  of  the  foregoing  state 
of  the  record,  we  have  no  alternative  save 
to  dismiss  the  appeal. 

It  is  therefore  ordered  that  the  appeal  be, 
and  the  same  is,  dismissed,  at  appellaot's 
costs. 

McCAHTY,  CORFMAN,  THURMAN,  and 
GIDEON,  JJ..  concur. 


(50  Utah,  289) 

BOARD  OF  EDUCATION  OF  SAI/T  LAKE 

CITY  V.  HANCHETT  et  aL 

(No.   3130.) 

(Supreme  Court  of  Utah.     Aug.  28,  1917.) 

Schools  a.id  School  Distbicts  €=>101  — 
I'uBLic  Schools— Taxation— Assessment— 
"Ano." 
Comp.  Laws  1907,  |  1036,  as  amended  by 
Lows  1915,  c.  115,  provides  for  taxes  for  school 
punxxiss  based  on  statcmpnt  and  estimate  of  the 
boartU  of  education,  and  that  the  tax  for  schools 
in  ('itir.s  nf  the  first  class  shall   not  exceed  S'/G 
mills  on  the  dollar  on  any  taxable  property  per 
annum,   and  shall   not  exceed   2'^   mills  addi- 
tional in  any  year  for  the  purchase  of  school 
sitPH  and  erection  of  school  buildings.    The  sec- 
tion was  also  amended  by  chapter  111,  approv- 


ed on  the  same  day,  which  declares  that  the  tax 
for  the  support  of  schools  and  the  purchase  of 
school  sites  and  erection  of  school  buildings  in 
cities  of  the  first  class  and  in  cities  of  the  sec- 
ond class,  having  an  assessed  valuation  of  f20,- 
000,000  or  more,  shall  not  exceed  in  any  one 
year  B\^  mills  on  the  dollar  on  any  taxable 
property.  Held,  that  while  punctuation  may  be 
disregarded  for  the  purpose  of  ascertaining  leg- 
islative intent,  yet  as  the  word  "and"  is  a  coo- 
junction  implying  addition,  the  conjunction  in 
chapter  111  cannot  be  disregarded  so  that  the 
limitation  on  assessed  valuation  will  be  con- 
strued as  applicable  only  to  cities  of  the  second 
^class,  but  it  must  be  taken  as  applicable  to  a 
city  of  the  first  class,  and  hence  the  section  is 
unconstitutional  as  to  such  cities  and  the  limi- 
tation prescribed  does  not  apply.^ 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  And.] 

Original  application  by  the  Board  of  Edu- 
cation of  Salt  Lake  City  for  a  writ  of  man- 
damus against  Lafayette  Handiett  and  oth- 
ers, commissioners  of  Salt  Lake  County,  and 
others.    Writ  issued. 

Cheney,  Jensen  &  Holman,  of  Salt  Lake 
City,  for  plaintiff.  Richard  Hartley,  Co. 
Atty.,  and  R.  B.  Porter,  Asst.  Oo.  At^.,  both 
of  Salt  Lake  City,  for  defendants. 

FRICK,  a  J.  The  board  of  education  of 
Salt  I^ke  City,  hereinafter  called  plaintUf, 
filed  its  application  in  this  court  praying  for 
an  alternative  writ  of  mandate  against  Lafay- 
ette Hanchett,  Qiarles  F.  Stillman,  and  Jos- 
eph Lindsay,  constituting  the  board  of  coun- 
ty commissioners  of  Salt  Lake  county,  and 
against  Thomas  Homer,  derk,  A.  H.  Paisons, 
assessor,  Raymond  O.  Naylor,  treasurer,  and 
M.  C  Iverson,  auditor  of  Salt  Lake  county, 
hereinafter  styled  defendant^  to  require 
them  to  levy  the  taxes  according  to  the  state- 
ment and  estimate  made  by  the  i^intUt  fbr 
the  support  and  maintenance  of  the  schools 
of  Salt  Lake  City  for  the  year  1917,  as  pro- 
vided by  Comp.  Laws  1907,  1 1936,  as  amend- 
ed by  diapter  116,  Laws  Utah  1915,  p.  210, 
or  to  show  cause  why  they  do  not  do  any.  An 
alternative  writ  was  duly  issued  to  which  the 
defendants  appeared  and  filed  a  general  de- 
murrer, which  was  ably  argued  by  respective 
counsel,  and  the  case  has  been  submitted  on 
said  demurrer.  The  statute  last  above  refer- 
red to  reads  as  follows : 

"The  board  of  education  shall,  on  or  before 
the  first  day  of  May  of  each  year,  prepare  a 
statement  and  estimate  of  the  amount  necessary 
for  the  support  and  maintenance  of  the  schods 
under  its  charge  for  the  school  year  commencing 
on  the  1st  day  of  July  next  thereafter;  also 
the  amount  necessary  to  pay  the  interest  ac- 
cruing during  such  year,  and  not  included  in 
any  prior  estimate,  on  bonds  issued  by  said 
board;  also  tlie  amount  of  sinking  fund  nec- 
essary to  be  collected  during  such  year  for  the 
payment  and  redemption  of  said  bonds:  and 
shall  forthwith  cause  the  same  to  be  certified 
by  the  president  and  clerk  of  said  board  to  the 
officers  charged  with  the  assessment  and  col- 
lections of  taxps  for  general  county  purposes 
in  the  county  in  which  the  city  is  situated,  and 
such  officers,  after  having  extended  the  valua- 
tion of  property  on  the  assessment  rolls,  shall 
levy  such  per  cent,  as  shall,  as  nearly  as  may 
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be,  raise  the  amount  required  by  the  board, 
which  levy  shall  be  unitorm  on  all  property 
irithin  the  said  city  as  returned  on  the  assess- 
ment roll;  and  the  said  county  officers  are 
hereby  authorized  and  required  to  place  the 
Bame  on  the  tax  roll.  Said  taxes  shall  be  col- 
lected, [by  the  county  treasurer  as  other  taxes 
are  collected],  but  without  additional  compensa- 
tion for  assessing  and  collecting,  and  he  shall 
pay  to  the  treasurer  of  said  board,  promptly  as 
coUected  who  shall  hold  the  same  subject  to 
the  order  of  the  board  of  education;  provided, 
that  the  tax  for  the  support  and  maintenance 
of  such  school  [s]  in  cities  of  the  first  class 
shall  not  exceed  in  any  one  year  six  and  one- 
half  mills  on  the  dollar  upon  all  taxable  prop- 
erty of  said  city,  [and  shall  not  exceed]  two 
and  one-half  mills  additional  on  the  dollar  in 
one  year,  to  be  used  exclusively  for  the  pur- 
chase of  school  sites  and  the  erection  of  school 
buildings ;  and  in  cities  of  the  second  class, 
the  tax  for  the  support  and  maintenance  of 
such  schools  shall  not  exceed  in  any  one  year 
ten  [twelve]  mills  on  the  dollar  upon  all  taxa- 
ble property  in  said  city." 

The  section  Jnst  quoted  was,  however,  also 
amended  by  chapter  111,  Laws  Utah  1915, 
both  of  which  were  approved  on  the  same 
day.  The  material  part  of  the  amendment 
last  referred  to,  and  the  only  part  that  Is  In 
question  here,  reads  as  follows: 

'"Provided,  that  the  tax  for  support  and  main- 
tenance of  such  schools,  and  for  the  purchase 
of  school  sites  and  for  the  erection  of  school 
bnildincs  in  cities  of  the  first  class  and  in  cit- 
ies of  the  second  class,  having  an  assessment 
valuaUori  of  ticvnty  million  dollars  or  more,  shall 
not  exceed  in  any  one  year  three  and  one-half 
mills  on  the  dollar  u]>on  all  taxable  property 
of  said  city ;  and  in  cities  of  the  second  class, 
haying  an  assessed  valuation  of  less  than  twen- 
ty mUlion  dollars,  the  tax  for  the  support  and 
maintenance  of  such  schools,  and  for  the  pur- 
chase of  school  sites,  and  the  erection  of  school 
buildings  shall  not  exceed  in  any  one  year  tliree 
and  seven-tenths  mills  on  the  dollar  upon  all 
taxable  property  of  said  city." 

We  remark,  this  is  a  companion  to  the 
case  of  Board  of  Education  v.  Hunter,  159 
Pa&  1019,  where  we  ordered  a  peremptory 
writ  of  mandate  against  the, county  officers 
of  Weber  county  under  precisely  the  same 
circumstances,  except  that  In  that  case  the 
schools  of  Ogden  City,  which  Is  a  city  of 
the  second  class,  were  Involved,  while  In  this 
case  the  schools  of  Salt  Lake  City,  a  city  of 
the  first  class,  are  involved.  In  the  Hunter 
Case  we  have  stated  the  facts  on  which  the 
writ  was  based,  and  have  there  set  forth  at 
large  our  reasons  for  granting  the  same, 
which  reasons  we  shall  not  repeat  In  this 
opinion. 

It  is  conceded  by  the  defendants  that  in 
this  case  the  schools  of  Salt  Lake  City  are 
affected  by  the  Hhi  mills  limitation  precisely 
as  the  schools  of  Ogden  City  were  affected 
by  the  limitation  provided  for  in  the  proviso 
we  have  set  forth  above.  In  other  words,  it 
is  conceded  that  the  schools  of  Salt  Lake  City 
cannot  be  maintained  and  kept  open  for  a 
period  of  nine  months,  and  that  said  city  will 
be  prevented  from  participating  In  the  "high 
school  fund"  referred  to  In  the  Hunter  Case, 
supra,  if  the  3Mi  mills  limitation  is  enforced 
as  defendants  threaten  to  and  will  do  if  not 


prevented.  In  the  Hunter  Case  we  held  that, 
for  reasons  there  stated,  the  3^  mills  levy, 
as  limited  in  the  proviso  we  have  quoted 
above,  was  unconstitutional  and  void,  and 
hence  not  enforceable.  While  the  defend- 
ants concede  that  the  Hunter  Case  was 
correctly  decided,  and  that  It  was  properly 
held  in  that  case  tliat  the  limitation  of  the 
B\i  mills  was  void,  yet  they  contend  that  the 
phrase  we  have  put  in  Italics  does  not  apply 
to  cities  of  the  first  class,  but  is  limited  to 
cities  of  the  second  class,  like  Ogden  City. 
It  is  contended  that  the  words  in  italics  refer 
to  jcities  of  the  second  class  only,  and  hence 
there  is  no  limitation  respecting  the  "assessed 
valuation"  in  cities  of  the  first  class,  but  the 
only  limitation  respecting  cities  of  that  class 
Is  the  3^  mills  mentioned  In  the  proviso. 
We  cannot  so  Interpret  the  proviso.  We  can- 
not see  how,  under  any  rule  or  canon  of  con- 
struction, cities  of  the  first  class  can  be  ex- 
cluded from  the  phrase  we  have  put  in  ital- 
ics and  at  the  same  time  how  those  dtles  can 
be  included  in  the  limitation  of  the  3%  mills 
mentioned  in  the  proviso.  Counsel  for  de- 
fendants ingeniously  argues  that  If  the  punc- 
tuation be  changed  by  placing  the  comma  aft- 
er the  word  "dass"  following  the  word  "first" 
Instead  of  where  it  is  after  thewords  "second 
class,"  such  a  result  follows.  In  that  connec- 
tion counsel  also  argues  that  punctuation  Is 
no  part  of  a  statute  and  may  be  disregarded. 
No  doubt  punctuation  may  not  be  permitted 
to  affect  or  to  defeat  the  legislative  inten- 
tion or  to  make  that  obscure  which  otherwise 
would  be  clear.  Courts,  in  order  to  enforce 
the  real  Intent  of  leglsilatfve  enactments,  very 
frequently  not  only  change  the  punctuation, 
but,  If  necessary,  will  ignore  It  altogether. 
Punctuation  may,  however,  be  resorted  to 
as  an  aid  in  ascertaining  the  legislative  in- 
tent, and  where  such  is  the  case  courts  may 
not,  and  do  not,  arbitrarily  Ignore  punctua- 
tion, but  will  give  it  due  consideration  and 
effect.  If  the  punctuation  in  the  proviso  as 
it  now  Is  were  entirely  eliminated,  however, 
the  meaning  of  the  italicized  phrase  would 
still  be  precisely  what  it  is  with  the  punctua- 
tion as  it  stands.  Defendants'  counsel,  bow- 
ever,  suggests  that  the  comma  after  the 
words  "second  class"  should  be  advanced  and 
should  be  placed  after  the  words  "first  class," 
so  that  the  pundjiatlon  would  be :  "In  cities 
of  the  first  class,  and  in  cities  of  the  second 
class  having  an  assessed  valuation  of  twenty 
million  dollars  or  more,"  etc.  In  our  opinion 
if  the  punctuation  were  thus  changed  the 
phrase  we  have  jnst  quoted  would  Just  as 
clearly  include  cities  of  the  first  class  as  it 
Is  now  clear  that  they  are  included.  As  we 
view  it,  under  any  rule  of  construction,  as 
the  language  now  stands,  the  $20,000,000  val- 
uation applies  to  the  cities  of  the  first  class 
just  as  clearly  as  it  does  to  cities  of  the  sec- 
ond class ;  and,  further,  if  It  be  held  that  the 
$20,000,000  valuation  does  not  apply  to  cities 
of  the  first  class,  then  it  must  also  be  held 
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fhat  the  S%  mills  llmltatioii  applies  only  to 
cities  of  the  second  class  and  not  to  cities  ot 
the  first  class.  If  the  latter  should  be  held 
to  be  the  meaning  of  the  phrase,  then  the 
schools  In  the  cities  of  the  first  class  would 
not  be  affected,  since  a  sufficient  levy  can  be 
made  under  another  limitation  whldi  would 
then  apply.  We  are,  however,  forced  to  the 
conclusion  that  both  the  $20,000,000  limita- 
tion and  the  3%  mills  limitation  were  intend- 
ed to,  and  do,  apply  to  cities  of  the  first  class 
as  well  as  to  cities  of  the  second  class,  to 
which  it  was  held  in  the  Hunter  Case,  supra, 
they  applied.     ■ 

Let  us  pause  a  moment  and  see  what  is 
meant  by  the  word  "and"  following  the 
words  "first  class."  "And"  Is  there  used  in 
the  sense  of  addition.  That  is,  adding  some- 
thing to  what  has  Just  been  written.  "And" 
is  used  in  the  same  sense  as  it  is  used  in  the 
sentence,  "5  and  7  are  12."  That  is,  when 
7  units  are  added  to  5  units  the  two  produce 
the  result,  12.  Cities  of  the  second  class  are 
therefore  added  to  cities  of  the  first  class, 
and  both,  when  taken  together,  come  within 
the  limitation  of  120,000,000  valuation  and 
likewise  come  within  the  limitation  of  the 
8%  mlUs  levy.  The  cities  of  the  first  class 
having  a  valuation  of  $20,000,000  or  more, 
and  all  the  cities  of  the  second  class  having 
a  like  valuation,  therefore,  constitute  one 
class  which  is  affected  by  the  3%  mills  lim- 
itation, while  all  other  cities,  of  the  second 
class  having  a  lower  valuation  constitute  the 
class  which  is  affected  by  the  3.7  mills  levy. 
Had  It  been  intended  to  prevent  the  above 
limitation  from  applying  to  cities  of  the  first 
class,  it  could  easily  have  been  done  by  using 
-apt  language,  As  the  language  now  stands, 
to  oar  minds  there  Is  no  escape  from  the  con- 


clusion that  the  limit  applies  to  cities  of  the 
first  class  precisely'  as  it  was  held  in  the 
Hunter  Case  that  it  applied  to  cities  of  the 
second  class. 

Counsel  for  defendants  concedes  that  if 
that  shall  be  our  conclusion,  then  the  result 
in  this  case  must  be  the  same  as  it  was  in 
the  Hunter  Case.  Counsel  for  plaintiff  bave^ 
however,  presented  a  very  forcible  argument 
that  the  limitation  is  unconstitutional  and 
void  for  other  reasons.  While  the  argument 
presented  upon  that  phnse  of  the  case  is  very 
interesting,  to  say  the  least,  yet,  In  view  of 
the  conclusion  reached,  it  is  not  necessary 
for  us  at  this  time  to  pursue  the  subject  far- 
ther. We  are  all  agreed  that  no  other  con- 
struction la  permissible'  than  the  one  we 
adopted  in  the  Hunter  Case  and  which  we  are 
again  forced  to  adopt  in  this  case. 

From  what  has  been  said,  therefore,  It 
follows  that  the  limitation  of  3^  mills  can- 
not be  enforced  as  against  Salt  Lake  City, 
which  leaves  in  force  the  limitation  found  in 
Comp.  Laws  1907,  S  1936,  as  amended  by 
chapter  115,  Laws  Utah  1915,  which  we  have 
quoted  in  full.  We  remark  that  the  words 
and  phrases  we  have  put  in  brackets  afe 
omitted  from  the  section  as  it  is  printed  in 
the  laws  of  1915,  but  they  are  included  l0 
the  act  as  passed  by  the  Legislature.  We, 
therefore,  have  copied  the  section  as  it  was 
adopted. 

It  follows,  therefore,  that  the  demurrer 
should  be,  and  it  accordingly  is,  overruled, 
and  that  a  peremptory  writ  of  mandate 
Edionld  issue  as  prayed  for  by  plaintiff  in  its 
application.   Such  Is  the  order. 

McCARTY,  CORFMAN,  THTJRMAN,  and 
GIDEON,  JJ.,  concur. 
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Ez  parte  NAGEIa.    (No.  2806.) 

(Snpreme  Court  of  Nevada.    OcL  6,  1917.) 

1.  HABKA8  Corpus  «=985(1)  —  Evidihcb  — 
Bailablk  Offense. 

The  voluntary  statement  of  petitioner 
standing  in  the  record  uncontradicted,  together 
with  other  evidence  tending  to  connect  him  with 
the  death  of  deceased,  he/a  sufficient  to  warrant 
the  court  in  denying  bail,  within  Const,  art.  1, 
{  7,  denying  ball  in  capital  cases  when  the  proof 
is  evident  or  the  presumption  great. 

2.  Bail^=>42— BAII.ABLE  Oftensks— Discre- 
tion OF  Court. 

In  capital  cases,  the  court  may  grant  bail 
where  peculiar  circumstances  appear,  or  where 
the  court  in  the  exercise  of  sound  judicial  dis- 
cretion determines  that  the  proof  is  not  evident 
and  the  presumption  is  not  sufficiently  great. 

Application  of  W.  A.  Nagel  for  a  writ  of 
habeas  corpus.    Denied. 

George  S.  Green,  of  Reno,  for  petitioner. 
E  T.  Patrick,  Deputy  Atty.  Gen.,  J.  H.  White, 
Dist  Atty.,  of  Hawthorne,  and  Leonard  B. 
Fowler,  of  Reno,  for  respondent 


McCARRAN,  0.  J.  This  is  an  original  pro- 
ceeding in  habeas  corpus.  The  petitioner,  W. 
A.  Nagel,  is  held  on  commitment  issuing  out 
of  the  justice's  court  of  Rawhide  township, 
Mineral  county,  state  of  Nevada,  by  F.  B. 
Balzar,  sheriff  of  said  county.  Said  commit- 
ment is  as  follows: 

"To  the  Stferift  of  the  County  of  Mineral: 
An  order  having  been  made  this  day  by  me  that 
W.  A.  Nagel  be  held  to  answer  on  the  charge  of 
murder,  committed  in  said  township  and  coun- 
ty, on  or  about  the  26th  day  of  August,  1917, 
you  are  commanded  to  receive  him  in  your  cus- 
tody and  detain  him  until  be  is  legally  discharg- 
ed, and  to  be  committed  to  the  custody  of  the 
sheriff  of  said  county.  Dated  this  14th  day  of 
September.  Alexander  Proakey,  Justice  of  the 
Peace  of  Said  Township." 

By  these  proceedings  petitioner  seeks  to  be 
admitted  to  balL  Article  1,  section  7,  of  the 
Constitution,  provides: 

"AH  persons  shall  be  bailable  by  sufficient 
•nreties,  unless  for  capital  offenses  when  the 
proof  is  evident  or  the  presumption  great" 

In  furtherance  of  bis  application  for  re- 
lease on  bail,  petitioner  filed  in  this  court  a 
transcript  of  the  proceedings  before  the  com- 
mitting magistrate  in  Rawhide  township. 
Petitioner  relies  entirely  upon  this  tran- 
script, and  contends  that  this  transcript  dis- 
closes a  lack  of  evident  proof  and  the  absence 
of  great  presimiption.  In  view  of  the  fact 
that  defendant  must  appear  for  trial  before 
a  Jury  in  the  district  court,  it  might  be  im- 
proper for  this  tribunal  to  pass  in  detail  upon 
the  weight  or  conclusiveness  of  the  evidence 
as  set  forth  in  the  record  of  the  committing 
magistrate.  Any  comment  which  we  may 
deem  necessary  to  make  here  Is  not  to  be  re- 


garded as  passing  upon  the  condusiveness  of 
the  evidence  as  it  is  before  us  in  the  record. 
The  party  deceased,  whose  death  petitioner 
is  accused  of  producing,  appears  to  have 
made  a  number  of  statements  immediately 
prior  to  her  death  as  to  the  cause  of  her  in- 
juries and  as  to  the  parties  who  produced 
them.  Several  witnesses  testified  that  the 
deceased  stated  that  her  injuries  had  been 
received  at  the  hands  of  a  Mrs.  Rose.  In 
the  testimony  of  the  witness  Mabel  Rollins 
we  find  the  following: 

"Q.  Will  yon  state,  as  near  as  you  can  re- 
member, the  exact  words  uspd  by  Mrs.  Kelly,  in 
answer  to  Mrs.  Flynn's  inquiry?  A.  She  said 
Mrs.  Byrd— who,  every  time  after  she  named 
her,  she  called  her  Mrs.  Rose — she  said  that  Mrs. 
Byrd  hit  her  with  a  cleaver,  and  Mr.  Nagel 
said,  'Go  to  if  " 

From  the  testimony  of  the  witness  H.  W. 
Guinan  It  appears  that  in  a  conversation 
had  with  the  witness  the  day  following  that 
on  which  the  deceased  received  the  injuries 
that  caused  her  death,  petitioner  made  the 
following  voluntary  statement: 

"Q.  Have  you  had  more  than  one  conversa- 
tion with  Mr.  Nagel  after  this  affair?  A.  I  did. 
Q.  You  can  state  when  and  where,  and  what 
was  said.  A.  The  next  conversation  I  had 
with  Mr.  Nagel  was  in  front  of  what  is  called 
Nagel's  store  on  Tuesday  morning.  That  would 
be  August  28th.  I  was  sitting  on  a  bos  in  front 
of  Kelly's  store.  Mr.  Nagel,  who  was  at  the 
Yellowstone,  cnme  across  to  where  I  was  sit- 
ting, and  I  told  him  I  wanted  to  send  a  tele- 
gram to  Fallon  about  a  business  in  which  we 
were  both  concerned.  He  told  me  Mrs.  Kelly 
was  sick  in  bed,  and  that  I  would  not  be  able 
to  send  my  message  that  day.  Then  in  the 
course  of  the  conveifation  that  followed  he  told 
me  Mrs.  Kelly  (the  deceased)  was  blaming  those 
women,  mentioning  Mrs.  Haines  and  Mrs.  Byrd, 
for  the  injury  she  had  received.  But,  he  said, 
'I  want  you  to  understand,  and  everybody  to  un- 
derstand, that  T  alone  am  Tesponsible  for  what 
happened  to  Mrs.  Kelly.  I  wanted  to  show 
that  God  damn  bitch  that  she  could  not  come 
Into  my  store  and  throw  things  around  as  she 
threw  them  around  in  Joe  Kelly's  store.'  That 
is  the  size  and  snbstance  of  the  conversation.'' 

The  record  discloses  that  the  deceased, 
Mrs.  Kelly,  received  injuries  in  or  about  the 
store  or  on  the  premises  owned  and  conducted 
by  petitioner  in  the  town  of  Rawhide.  The 
injuries,  as  testified  to  by  the  autopsy  sur- 
geon, consisted  of  wounds  and  lacerations  on 
the  head.  The  deceased  was  found  by  one 
of  the  witnesses,  who  testified  for  the  state, 
in  a  dazed  and  bleeding  condition,  on  the 
sidewalk  or  street  immediately  in  front  of 
the  premises  of  petitioner. 

As  to  whether  or  not  there  is  evident  proof 
or  great  presumption  of  a  capital  offense 
having  been  committed  by  petitioner,  it  will 
suffice,  we  think,  to  apply  the  rule  and  rea- 
son laid  down  in  this  court  by  Mr.  Chief  Jus- 
tice Leonard  in  the  case  of  Ex  parte  Flnlen, 
20  Nev.  141,  at  page  151,  18  Pac.  827,  at  page 
832;    There  the  learned  Justice  quoted  ap- 
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provingly  from  the  review  of  Judge  Cowen's 
opinion  In  the  case  of  People  t.  McLeod,  1 
HIU  (N.  X.)  877,  87  Am.  Dec.  328,  as  foUows: 
"The  true  mle  upon  the  subject  of  bail  or 
discharge  after  indictment  for  murder  undoubt- 
edly is  for  the  judge  to  refuse  to  bail  or  dis- 
charge upon  any  affidavit  or  proof  that  is  sus- 
ceptible of  being  controverted  on  the  other  aide." 

Later  in  tbe  opinion,  Mr.  Cliief  Justice 
Iieonard  stated  the  rule  which  we  deem  most 
applicable  here  as  follows: 

"If  the  question  of  a  defendant's  guilt  of  a 
capital  offense  hinges  upon  a  fact  involved  in 
doubt,  as  if  the  existence  of  a  fact  on  which  his 
guilt  or  innocence  of  the  offense  charged  in  the 
indictment  depends  may  from  the  evidence  be 
found  one  way  or  tbe  other,  then  bail  should  be 
refused." 

The  voluntary  statement  of  petitioner, 
made  to  a  third  party  after  the  occurrences 
at  which  deceased  received  the  mortal  Inju- 
ries, stands  here  In  the  record,  as  it  stood  be- 
fore the  committing  magistrate,  undented. 

[1]  Counsel  for  petitioner  contends  that 
this  testimony  is  unbelievable,  and  that  no 
Jury  would  give  credence  to  the  statements. 
Of  this  we  are  not  presumed  to  Judge  In  pro- 
ceedings of  this  character.  This  statement, 
standing  In  the  record  uncontradicted,  to- 
gether with  other  evidence  tending  to  con- 
nect petitioner  with  the  death  of  the  deceas- 
ed. Is,  In  our  judgment.  sufiQcient  to  warrant 
this  court  in  sajang  that  the  proof  is  sufli- 
ciently  evident  and  the  presumption  is  suifl- 
dently  great  to  bring  the  case  within  the 
inhibition  of  section  7  of  article  1  of  the  Con- 
stitution, denying  bail  in  capital  oftcnses. 
The  mere  fact  that  a  crime  punishable  by 
death  may  also  be  punishable  by  imprison- 
ment does  not  entitle  the  defendant  as  a 
matter  of  right  to  be  admitted  to  bail.  Ex 
parte  Dusenberry,  07  Mo.  504,  11  S.  W.  217. 
Where  it  cannot  be  known  until  after  con- 
viction whether  death  will  be  the  punishment, 
the  question  In  legal  contemplation,  on  the 
application  for  bail,  Is  whether  the  offense 
is  of  a  character  that  may  be  punished  capl- 
taUy.  Ex  parte  McAnally,  63  Ala.  495,  25 
Am.  R^.  646. 

[2]  In  capital  cases,  it  is  generally  held 
that  constitutional  exceptions,  such  as  oiu^, 
merely  deprive  the  prisoner  of  his  right  to 
demand  bail  guaranteed  under  all  cases,  and 
leave  with  the  court  the  discretionary  power 
vested  in  it  at  common  law;  therefore  the 
court  may  grant  ball  where  iieculiar  circum- 
stances appear,  or  where  tbe  court,  in  the  ex- 
ercise of  sound  Judicial  discretion,  deter- 
mines that  the  proof  is  not  evident  and  the 
presumption  is  not  sufflcioitly  great.  3  R. 
O.  L.  §  6. 

The  writ  as  prayed  for  will  be  denied. 
Petitioner  Is  remanded  to  the  custody  of  the 
sheriff  of  Mineral  county. 

It  is  80  ordered. 

COLEMAN  and  SANDERS,  JJ.,  concur. 


(41  Ner.  8» 
NELSON  ▼.  BEINHABT.    (No.  2244.) 
(Supreme  Court  of  Nevada.    Oct.  5,  1917.) 

1.  ABBrTBATION    AND    AWABD    ^=3lO  —  EiFFEOI 
OF   STIFUI.ATION    FOB   ABBITBATION. 

The  mere  fact  that  tbe  parties  agreed  to 
submit  to  arbitration  did  not  work  discontinu- 
ance and  dismissal  of  the  case  in  the  absence  of 
manifest  intention  of  the  parties  to  accomplish 
such  result. 

2.  ABBITBATION   ANU  AWABD    «=»77— PbATT1>— 

Right  to  Relibf. 
In  an  action  for  money  loaned,  where  the 
parties  agreed  and  did  submit  to  arbitration 
stipulating  for  judgment  entry  according  to  the 
result  of  Oie  arbitration,  the  court  had  jurisdic- 
tion to  entertain  a  motion  to  set  aside  tbe  award 
upon  allegations  that  the  arbitration  was  fraud- 
ulent and  wrongful. 

8.  Appeal  and  Ebbob  «s9945— Scope  of  Re- 
view—DrscEETioNAET  Obdebs. 
If  the  trial  court  passes  on  a  motion  to  va- 
cate an  alleged  fraudulent  award  of  arbitrators, 
the  court  of  review  will  rarely  disturb  such  a 
discretionary  order. 

Appeal  from  District  Court,  Humboldt 
County ;  Edward  A.  Ducker,  Judge. 

Action  by  Thomas  Nelson  agaiust  Edward 
Reinhart.  l!>om  the  judgment  rendered, 
plaintiff  appeals.    Reversed,  with  directi<ms. 

Thomas  Nelson,  the  appellant  here,  com- 
menced the  action  in  the  lower  court  for  the 
collection  of  money  loaned.  Respondent  an- 
swered by  admitting  the  allegations  of  plain- 
tiff's complaint  and  by  setting  up  a  counter- 
claim by  way  of  defense.  The  basis  of  the 
counterclaim  was  that  in  June,  1913,  the  de- 
fendant, respondent  here,  at  the  special  In- 
stance and  request  of  plaintiff,  performed 
services  as  a  broker  for  the  plaintiff  in  pro- 
curing a  purchaser  for  certain  ranches  iu 
Humboldt  and  adjoining  counties  In  the  state 
of  Nevada,  together  with  the  live  stock,  im- 
plements, buildings,  and  other  property  In 
connection  with  such  ranches;  that  by  and 
tlirough  the  efforts  and  services  of  the  de- 
fendant a  purchaser  was  procured  for  such 
property ;  that  the  price  paid  by  the  purchas- 
er for  the  Nelson  ranches  was  approximately 
$215,000;  that  a  reasonable  commission  for 
the  services  of  defendant  was  the  sum  of 
$21,600;  that  no  part  of  such  sum  had  been 
paid  excepting  $1,000,  which  was  paid  to 
defendant  by  plaintiff  on  or  about  the  1st 
day  of  iSeptember,.  1913,  as  a  part  payment  of 
his  commission  as  broker.  The  prayer  of  the 
counterclaim  was  for  $18,977.50.  The  mate- 
rial matter  oC  the  counterclaim  was  denied 
in  the  replication  of  plaintiff.  The  case,  be- 
ing at  issue,  was  continued  from  time  to 
time,  as  appears  from  the  several  minute  or- 
ders of  the  district  court,  ^e  last  of  which 
orders  was  made  on  March  2,  1916. 

Without  the  knowledge  of  the  court,  and 
without  recourse  to  statutory  pi-oceedings, 
the  parties  entered  into  a  written  agreement 
to  submit  the  controversy  to  arbitration.  By 
the  agreement  each  of  the  parties  was  to 
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■elect  an  arbitrator;  the  two  arbitrators 
thus  selected  were  to  choose  a  third.  This 
board  of  arbitration  voluntarily  constituted 
were  to  meet  and  hear  the  testimony  as  of- 
fered by  the  several  parties,  and  when  they 
arrived  at  an  award  they  were  to  fill  in  blank 
spaces  In  the  stipulation  which  had  already 
been  signed  by  the  attorneys  for  the  respec- 
tive parties,  and  the  stipulation  as  thus  com- 
pleted was  to  be  filed  with  the  clerk  of  the 
court,  pursuant  to  which  Judgment  was  to  be 
entered.  This  was  carried  out.  On  March 
14,  1916,  there  was  filed  with  the  clerk  of  the 
court  the  following  instrument,  designated 
as  a  stipulation: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  plaintiff  and  defendant  in  the  above- 
entitled  action  that  the  said  Edward  Reinhart 
do  have  and  recover  from  the  said  Thomas  Nel- 
son judgment  in  the  sum  of  $8,108.50,  together 
with  costs  and  disbursements  in  the  sum  of 
$193,  making  total  judgment,  including  both 
damages,  costs  and  disbursements,  in  the  sum 
of  $Si30l.50;  it  is  further  stipulated  and  agreed 
between  the  said  parties  that  judgment  be  en- 
tered in  accordance  herewith  by  the  court  upon 
application  of  either  party  without  notice  to  the 
other  party. 

'■Dated  this  14th  day  of  March,  A.  D.  1916. 
Callahan  &  Brandon,  Attorneys  for  PlaintifF. 
Salter  &  Robins  and  L.  G.  Campbell,  Attorneys 
for  Defendant." 

On  March  15th,  the  following  day,  counsel 
for  defendant,  respondent  here,  requested  In 
open  court  that  Judgment  be  entered  accord- 
ing to  the  stipulation,  counsel  for  appellant  re- 
questing time  in  which  to  present  certain 
facts  for  the  purpose  of  opposing  the  applica- 
tion for  Judgment.  In  resisting  respondent's 
motion  for  Judgment  on  the  stipulation,  ap- 
pellant assigned:  First,  that  the  alleged  and 
pretended  stipulation  for  Judgment  upon 
which  the  said  motion  for  Judgment  is  alleged 
and  pretended  to  be  based  is  not  In  fact  or  in 
truth  a  stipulation  for  Judgment  in  any  re- 
spect; second,  that  the  court  had  no  Jurisdio-' 
tion  to  order  Judgment  entered  upon  said  al- 
leged pretended  stipulation,  for  the  reason 
that  the  submission  to  arbitration  mentioned 
In  the  exhibits  was  and  Is  not  a  statutory  sub- 
mission to  arbitration  by  the  statutes  of  this 
state,  inasmuch  as  there  was  no  attempt  to 
comply  with  the  requisites  as  set  forth  in 
the  statute  for  arbitration;  third,  that  the 
stipulation  for  Judgment  and  the  amount  set 
forth  therein  is  false,  fraudulent,  wrongful, 
and  illegal,  being  arrived  at  by  an  award 
made  by  certain  arbitrators,  which  award 
was  obtained  by  false,  fraudalent,  wrbngfoil, 
and  illegal  acts  of  the  said  arbitrators; 
fonrtb,  that  the  arbitrators  by  whose  award 
the  sums  set  forth  Jin  the  stipulation  tor 
Judgment  were  made  were  prejudiced  against 
plaintiff,  appellant  here;  fifth,  that  said  ar- 
bitrators exceeded  their  power  as  such; 
sixth,  that  the  authority  and  power  of  the 
arbitrators  to  act  as  such  had  been  revoked 
by  plaintUf  prior  to  the  making  of  the 
award;  seventh,  that  the  arbitrators  who 
made    the    award    acted    with    partiality 


throughout  the  entire  course  of  the  proceed- 
ings; eighth,  that  the  arbitrators  had  agreed 
to  disagree;  ninth,  that  at  the  time  of  mak- 
ing the  award  only  two  of  the  arbitrators 
were  present,  and  that  the  meeting  of  said 
two  arbitrators  was  secret,  without  notice  to 
or  the  consent  of  the  third  arbitrator,  and  in 
this  was  fraudulent  and  illegal ;  tenth,  that 
at  the  time  of  the  making  of  the  award  and 
prior  thereto  two  of  the  arbitrators  were  in 
gross  error  as  to  the  facts  proved  at  the 
hearing. 

In  addition,  counsel  for  plaintiff  in  the 
court  below  objected  to  the  making  of  any 
order  for  Judgment  in  the  proceedings  for 
the  reason  that  the  court  was  without  Ju- 
risdiction to  make  snch  order  inasmnch  as 
the  agreement  to  submit  to  arbitration  con- 
stituted In  itself  a  discontinuance  and  dis- 
missal of  the  case.  At  a  later  date,  and  dur- 
ing the  course  of  the  proceedings  with  ref- 
erence to  the  entry  of  Judgment  appellant 
appears'  to  have  filed  an  instrument  entitled 
"Notice  of  Motion  to  Set  Aside  and  Vacate 
Pretended  Award."  This  instrument  sets 
forth  ten  different  grounds  for  the  setting 
aside  of  the  award  as  made  by  the  arbitra- 
tors pursuant  to  which  the  stipulation  for 
Judgment  was  filed. 

There  are  a  number  of  aflJdavlts  in  the  rec- 
ord filed  in  support  of  the  several  charges  of 
fraud  and  misconduct  as  set  up  by  appellant 
in  furtherance  of  his  objection  to  the  entry  of 
Judgment.  An  offer  to  prove  the  several 
charges  of  fraud  and  misconduct,  as  well  as 
the  charge  of  bias  and  prejudice  with  ref- 
erence to  the  arbitrators,  was  refused  by  the 
trial  court  The  court  took  the  position  that 
inasmuch  as  the  action  was  one  at  law,  and 
a  stipulation  had  been  filed  providing  for  the 
enti7  of  Judgment  appellant  ought  not  to  be 
permitted  to  raise  the  question  as  to  the 
arbitration  or  as  to  the  award  or  its  illegal- 
ity or  as  to  fraud  surrounding  the  award  or 
the  lack  of  authority  on  the  part  of  counsel 
for  Rlalntlff  to  sign  the  stipulation,  all  of 
which  the  court  held  to  be  properly  belonging 
to  a  separate  action  in  equity  which  might  be 
instituted  by  the  appellant  to  accomplish  the 
end  sought,  namely,  the  setting  aside  of  the 
stipulation. 

Callalian  &  Brandon,  of  WInnemucca,  for 
appellant  Salter  &  Robins  and  L.  G.  Camp- 
bell, all  of  WInnemucca,  for  respondent. 

McCARRAN,  0.  J.  (after  stating  the  facts 
as  above).  [1]  As  to  the  contention  of  appel- 
lant that  by  entering  into  the  agreement  to 
submit  the  controversy  to  arbitration  the  case 
was  thereby  discontinued  and  dismissed,  such 
is  untenable  in  our  Judgment.  It  is  not  to 
say  that  the  contention  of  appellant  in  this 
respect  is  without  support  in  the  way  of  au- 
thority, but  it  would  appear  to  us  that  the 
better  rule  Is  that  the  Intention  of  the  par- 
ties as  made  manifest  by  their  acts  and  cou- 
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duct,  together  with  their  intention  as  set 
forth  In  their  agreement,  must  govern  in 
determining  the  question  as  to  whether  or 
not  the  case  was  to  be  discontinned  or  dis- 
missed. Where,  as  here,  the  submission  pro- 
vides that  judgment  may  be  entered  on  the 
report  or  award,  such  has  been  regarded  as 
keeping  the  suit  alive  for  such  purpose. 
Ryan  v,  Dougherty,  30  Cal.  218,  Where, 
from  the  agreement  tor  submission  or  from 
the  acts  or  conduct 'of  the  parties',  it  appears 
that  they  did  not  intend  that  the  cause  should 
be  discontinued,  no  discontinuance  or  dis- 
missal will  be  presumed.  Jacoby  t.  Johns- 
ton, 1  Hun  (N.  Y.)  242.  See,  also,  Lawson's 
Rights  and  Remedies,  §  3322.  In  the  case  of 
Wilkinson  v.  Prlchard,  145  Iowa,  65,  123  N. 
W.  964,  Ann.  Gas.  1912A,  1259,  this  very 
question  was  considered.  There,  as  here,  the 
court  had  before  it  a  stipulation  providing 
for  the  submission  of  the  cause  to  arbitra- 
tion while  the  case  was  pending  at  issue  in 
the  trial  court  The  Supreme  Court  of  Iowa 
said: 

"Where  such  an  agreement  has  been  entered 
into,  and  also  that  judgment  shall  be  entered  by 
the  court  in  which  the  action  is  pending,  the 
only  fair  inference  ia  that  the  parties  intended 
that  the  action  be  continued  for  the  filing  of  the 
award  and  the  entry  of  judgment  thereon.  True, 
there  was  no  order  or  reference,  nor  was  there 
any  entry  of  dismissal  For  all  that  appeared 
of  record  in  the  case,  it  was  pending  np  to  the 
entry  of  the  judgment  on  the  award,  and  both 
parUes  so  treated  it  until  the  final  hearing." 

Holding  to  the  effect  that  where  an  agree- 
ment is  entered  by  the  parties  to  a  pending 
suit  directing  that  Judgment  may  be  entered 
pursuant  to  arbitration  and  award,  neither 
the  submission  nor  the  award  operates  as  a 
discontinuance  of  the  suit  Callanan  t.  Port 
Huron  Hy.  Co.,  61  Mich.  15,  27  N.  W.  718; 
Wilson  T.  Wmiams,  66  Barb.  (N.  T.)  209.  In 
the  case  of  Uearne  v.  Brown,  67  Me.  156,  it 
was  held  that  submission  to  arbitration  would 
not  be  treated  as  a  discontinuance  of  a  pend- 
ing suit  where  by  necessary  implication  the 
case  is  to  be  retained  on  the  doclcet  until  the 
arbitration  is  perfected  by  .the  award.    . 

The  courts  generally  have  held  that  where 
a  stipulation  contains  a  provision  by  way  of 
agreement  that  Judgment  may  be  entered  on 
the  award,  it  will  be  inferred  that  the  par- 
ties to  the  agreement  intended  thereby  to 
prevent  a  discontinuance.  Hearne  v.  Brown, 
supra;  Wilkinson  v.  Prlchard,  supra;  Mon- 
roe Bank  v.  Wldner,  11  Paige  (N.  Y.)  529,  43 
Am.  I>ec.  7C8;  Wilson  v.  Williams,  supra; 
Rogers  v.  Nail,  6  Humph.  (Tenn.)  29;  Mc- 
Carthy r.  Swan,  145  Mass.  471,  14  N.  E.  JGS5. 
A  mere  unexpected  agreement  to  submit  to 
arbitration,  made  during  the  pendency  of  a 
suit,  has  been  held  as  in  no  wise  operating 
against  the  further  progress  of  the  pending 
UtigaUon.    Wright  t.  Evans,  63  Ala.  108. 

In  a  Jurisdiction  having  a  statute  relating 
to  arbitration,  and  in  an  instance  where  the 
parties  entered  Into  an  agreement  to  arbi- 
trate, which  agreement  did  not  conform  to 


the  statnte,  it  was  held  that  the  agreement 
to  arbitrate  did  not  operate  as  a  discontinu- 
ance, nor  did  it  divest  the  court  of  Jurisdic- 
tion. Cox  T.  Giddings,  9  Tex.  44.  To  the 
same  effect  will  be  found  the  cases  of  Nettle- 
ton  V.  Grldley,  21  Conn.  531,  56  Am.  Dec  378, 
and  Dinsmore  v.  Hanson,  48  N.  H.  413.  The 
reasoning  in  the  case  of  Dinsmore  t.  Hanson, 
supra,  is  especially  applicable  to  the  question 
here  presented  under  the  drciuustances  of 
the  case. 

Commentators  in  Tlewing  the  question  here 
dwelt  upon  have  declared  that  the  majority 
rule,  that  is,  the  rule  supported  by  the  ma- 
jority of  the  decisions,  is  to  the  effect  that  a 
ground  for  the  discontinuance  of  a  pending 
suit  is  furnished  by  an  agreement  wherry  i 
the  subject-matter  of  the  action  is  submitted 
to  arbitration.  The  rule  in  English  courts^ 
Wi.atever  it  may  have  been  under  the  very 
early  practice,  was  reframed  at  a  later  date, 
and  we  find  it  expressed  by  a  text-writer  on 
the  subject  as  follows: 

"It  was  formerly  holden  that  a  reference  to 
arbitration  was  an  implied  stay  of  proceedings. 
But,  in  the  beginning  of  Queen  Anne's  time,  m 
rule  was  made  that  no  reference  whatsoever,  of 
any  cause  depending  in  the  lung's  Bench,  should 
stay  the  proceedings,  unless  it  was  expressed  in 
the  rule  of  reference,  to  be  agreed,  and  all  pro- 
ceedings in  this  court  should  be  stayed ;  and  it 
has  been  frequently  decided  that  the  agreement 
to  refer  all  matters  in  difference  to  arbitration  i* 
not  sufficient  to  oust  the  courts  of  law  or  equity 
of  their  jurisdiction.  When  a  reference  ia  pend- 
ing, and  it  has  been  agreed  that  it  shall  operate 
as  a  stay  of  proceedings,  it  may  be  made  the  sub- 
ject of  an  application  to  the  court  for  staying 
the  proceedings  until  an  award  be  made."  Tidd 
on  Practice  of  the  Courts  of  King's  Bench  and 
Common  Pleas,  821. 

As  will  be  seen  by  reference  to  the  au- 
thorities we  have  cited,  a  strong  line  of  de- 
cisions, and  indeed,  as  we  view  it  the  better 
reason,  supports  the  rule  that  where  It  Is  ex- 
pressly declared  in  or  may  be  inferred  from 
the  agreement  to  refer  that  the  parties  did 
not  intend,  by  referring  their  differences  to 
arbitration,  to  effect  a  discontinuance  or  dis- 
missal of  the  pending  suit  such  reference 
will  not  be  construed  by  the  court  to  effect 
a  discontinuance  or  ouster  of  Jurisdiction. 
Whatever  diversity  of  opinion  there  may  be 
as  to  the  proper  rule  applicable  to  cases 
where  the  agreement  to  refer  makes  no  men- 
tion as  to  the  entry  of  Judgment  the  great 
trend  of  opinion  will  be  found  to  support  the 
rule  that  where  the  agreement  to  refer  con- 
tains a  provision  to  the  effect  that  Judgment 
shall  be  entered  in  the  pending  suit  pursuant 
to  the  arbitration,  neither  the  submission 
nor  the  award  operates  as  a  discontinuance^ 
2  R.  C.  L.  360. 

[2]  The  one  central  question  here  involved, 
and  the  most  Important,  inasmuch  as  it  en- 
tails a  reversal  of  the  order  and  Judgment  of 
the  lower  court,  is  the  right  and  duty  of  that 
court  to  entertain  a  motion  to  relieve  one  of 
the  parties  of  the  effect  of  a  stipulation  duly 
entered  into.  The  stipulation  was  one  which 
provided  for  the  entry  of  Judgment  fidlowing 
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submission  to  arbitration.  Tbe  suit  being 
one  at  law,  tbe  court,  beld  that  nothing  less 
than  an  Independent  proceeding  In  equity 
coald  relieve  the  appellant  of  the  effect  of  his 
stipulation.  In  this  we  must  conclude  the 
court  erred. 

In  the  case  of  Adams  ▼.  Hartzell,  18  N.  D. 
221,  119  N.  W.  635,  It  appears  that  a  stipula- 
tion was  entered  by  tbe  parties  establishing 
an  agreed  statement  of  facts.    The  case  be- 
ing  submitted  upon  this  stipulation,  subse- 
quently one  of  the  parties  gave  notice  of  mo- 
tion for  an  order  permitting  him  to  pre&eut 
further  testimony  fn  bis  objection.     His  mo- 
tion was  supported  by  affidavit.     The  court 
overruled  objection  and  granted  the  motion. 
There  the  court  held  that  while  the  action  of 
the  lower  court  was  erroneous  In  relieving  one 
party  of  the  force  and  effect  of  the  stipula- 
tion while  tbe  other  remained  bound,  it  de- 
clared, nevertheless,  that  under  some  circum- 
stances such  stipulation  might  be  effected  in 
the  exercise  of  a  wise  discretion  and  addi- 
tional evidence  be  received.    In  the  case  of 
Gerdtzen  v.  Coclsrell,  62  Minn.  601,  56  N.  W. 
58,  it  appears  that  the  parties  had  stipulated 
tbe  terms  of  a  compromise  and  settlement  of 
their  mutual  claims  as  Involved  In  tbe  action 
and   authorized  judgment   to  be  entered  in 
pursuance  of  such  stipulation.    The  court  held 
that  It  was  within  the  power  of  the  trial 
court  to  set  aside  such  agreement  and  upon 
a  proper  showing  place  the  parties  .in  statu 
quo  upon  motion.    Replying  to  the  conten- 
tion that  the  agreement  and  stipulation  con- 
stituted a  contract  and  therefore  could  not 
be  set  aside  summarily  upon  motion,  but 
could  only  be  determined  by  a  proceeding  in 
equity,  the  court  said: 

"Tbe  mere  form  of  the  Instrument  (ought  to 
be  set  aside  is  not,  however,  controUing.  It 
was  a  step  or  proceeding  in  the  cause,  and  de- 
termined the  form  and  amount  of  the  judgment 
and  the  final  dispoeition  of  the  case.  The  effect 
of  tbe  order  in  question  here,  as  finally  made, 
was  to  pat  the  parties  in  statu  quo,  with  leave 
to  serve  the  amended  answer.  It  left  the  par- 
ties free  to  proceed  to  a  trial  upon  the  merits  of 
the  controversy  between  them,  but  the  proceed- 
ings was  not  a  trial  of  the  merits  upon  motion. 
It  was  in  principle  no  different  from  the  vacat- 
ing or  setting  aside  of  any  order  or  stipulation 
in  the  action  on  the  ground  of  mistake  or  other 
equitable  ground." 

In  the  case  of  Butler  t.  Chamberlain,  66 
Neb.  174,  82  N.  W.  154,  the  Supreme  Court  of 
Nebraska  bad  this  same  question  before  it 
In  that  instance  it  Involved  the  right  of  the 
trial  court  to  relieve  a  party  of  a  stipulation 
of  fact  claimed  to  have  been  made  Improvi- 
dently.  The  court,  after  a  most  lucid  rea- 
soning, said: 

"Therefore  it  seems  to  us  that  the  sole  question 
is  whether  there  was  an  abuse  of  discretion  on 
tbe  part  of  the  trial  court.  We  think  there 
was.  If  plaintiff's  affidavit  be  true — and '  it 
stands  uncontradicted— the  stipulation  stands  in 
the  way  of  a  recovery  by  her  of  a  substantial 
sum,  justly  due  her,  in  her  representative  ca- 
pacity. In  the  light  of  that  aiSdavit,  the  stipu- 
lation was  improvidently  made,  and  should  be  set 


aside,  since  it  does  not  appear  that  to  do  so 
would  work  any  injustice  to  the  defendant." 

In  the  case  of  Keens  y.  Robertson,  46  Neb. 
837,  65  N.  W.  897,  we  find  the  Supreme  Court 
of  Nebraska  again  passing  upon  this  question 
under  conditions-  where  the  parties  to  a  suit 
pending  entered  into  a  stipulation,  and  plac- 
ed the  same  of  record,  that  the  decision  in 
tbe  case  should  be  the  same  as  that  which 
might  be  rendered  in  another  case  then  pend- 
ing for  trial  in  the  same  court  On  motion 
of  one  of  the  parties,  supported  by  affldavit 
to  vacate  the  agreement,  the  stipulation  was 
set  aside  by  tbe  trial  court.  The  court  in 
determining  the  question  referred  approv- 
ingly to  the  cases  of  McClure  v.-  Heirs  of 
Sheek,  68  Tex.  426,  4  S.  W.  552,  Porter  t. 
Holt,  73  Tex.  447,  11  S.  W.  494,  and  Ward 
V.  Clay,  82  Cal.  502,  23  Pac.  50.  In  the  case 
of  Barry  v.  Mutual  Ufe  Ins.  Co.  of  N.  Y., 
53  N.  Y.  636,  the  Court  of  Appeals  bad  be- 
fore it  the  question  of  the  right  of  the  trial 
court  in  an  action  at  law  to  relieve  parties 
of  the  effect  of  a  stipulation,  made  during 
tbe  course  of  a  trial,  as  to  tbe  entry  of  an 
order  vital  to  the  issu^.    The  court  said: 

"It  is  not  an  unnsnal  thing  to  relieve  parties 
from  stipulations  made  in  the  progress  of  the 
action;  and  courts  have  always  regarded  this  as 
within  their  power,  and  the  exercise  of  it  is 
frequently  necessary  to  promote  justice  and  pre- 
vent wrong."  ' 

In  support  of  this  conclusion,  the  court 
quoted  tbe  remark  of  Mr.  Chief  Justice 
Marshall  (Tbe  Hiram,  1  Wheat  440,  4  L. 
Ed.  131)  as  follows: 

"If  a  judgment  be  confessed  under  a  clear  mis- 
take, a  court  of  law  will  set  that  judgment  aside, 
if  application  be  made  *  *  *  while  the  judg- 
ment is  in  its  power." 

Coniinning,  the  court  said: 

"Whether  the  causes  assigned  were  sufficient 
to  justify  the  court  in  the  exercise  of  the  pow- 
er was  exclusively  for  that  court  to  determine; 
there  certainly  was  not  an  entire  absence  of  a 
foundation  for  the  application.  It  is  trne,  as 
urged  by  the  appellants,  that  the  stipulation  was 
in  the  nature  of  a  compact  or  agreement  of  the 
parties,  and  valid  per  se;  but,  like  other  com- 
pacts and  agreements  made  in  the  progress  of  an 
action  and  affecting  proceedings  in  it,  it  was  lia- 
ble to  be  dealt  with  summarily  by  the  court,  so 
long  as  the  parties  could  be  restored  to  tbe  same 
condition  in  which  they  would  have  been  if  no 
agreement  had  been  made." 

In  tbe  case  of  McClure  .et  al.  v.  Heirs  of 
Sheek,  68  Tex.  426,  4  S.  W.  552,  the  Supreme 
Court  of  Texas  held  to  the  effect  that  agree- 
ments of  counsel  in  regard  to  the  trial  of  a 
cause  are  not  absolute  and  are  not  to  be 
treated  as  contracts  to  be  enforced  under  all 
circumstances.  They  may  be  set  aside  by 
tbe  courts  in  tbe  exercise  of  a  sound  dis- 
cretion when  their  enforcement  would  result 
in  serious  Injury  to  one  of  the  parties  and  the 
other  would  not  be  prejudiced  by  such  set- 
ting aside.  In  the  case  of  Porter  v.  Holt, 
73  Tex.  447,  11  S.  W.  494,  the  same  court, 
having  before  it  a  case  involving  a  stipula- 
tion entered  into  by  attorney  yielding  up  by 
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mistake  a  Gubstaotial  defense  to  the  action, 
held: 

"The  settJng  aside  of  such  agreements  is  ordi- 
narily in  the  discretion  of  the  courts,  and  their 
action  will  not,  as  a  general  rule,  be  revised. 
But  where  the  agreement  involves  something 
more  than  a  mere  matter  of  practice,  and  affects 
the  substance  of  the  cause  of  action  or  the  char- 
acter of  the  defense,  and  it  appears  that  it  has 
been  entered  into  b,v  counsel  without  a  knowl- 
edge of  the  facts,  and  that  its  withdrawal  will 
not  operate  to  the  prejudice  of  either  party,  the 
motion  to  set  aside  ceases  to  be  a  matter  of 
mere  discretion,  and  should  be  granted  by  the 
court." 

To  the  same  effect  was  the  ruling  In  the 
case  of  Hancock  v.  Wlnans,  20  Tex.  320.  In 
the  case  of  Meldrum  v.  Keneflck,  I5  S.  D. 
370,  89  N.  W.  522,  the  court  held  to  the  ef- 
fect that  relieving  parties  from  a  stipulation 
is  within  the  discretion  of  the  court  and 
would  not  be  .reviewed  unless  such  discre- 
tion were  abased.  In  the  case  of  Vail  ▼. 
Stone  et  al.,  13  Iowa,  284,  the  Supreme  Court 
of  Iowa  had  before  it  a  case  involTlng  a 
stipulation  filed  by  attorney  wherein  the  de- 
fendant in  a  suit  for  foreclosure  of  mort> 
gage  consented  to  the  rendition  of  a  decree 
for  the  amount  due  on  £be  note  and  mortgage 
Including  interest  and  costs  to  be  ascertain- 
ed by  the  clerk  of  the  district  court  Subse- 
quent to  the  filing  of  the  agreement  the  de- 
fendant filed  an  answer  setting  up  the  pay- 
ment to  the  plaintiff  of  the  sum  of  $400,  and 
that  the  contract  sued  on  was  usurious.  The 
answer  was  strldcen  from  the  files  upon  the 
motion  of  the  plaintiff  and  decree  entered 
upon  the  Judgment.  While  aflSrmlng  the  ac- 
tion of  the  lower  court  in  this  respect  the 
Supreme  Court  said: 

"It  is  not  questioned  but  that  the  partfes 
may  have  such  agreement  withdrawn  or  stricken 
from  the  files,  if  it  is  made  apparent  to  the  court 
that  it  was  obtained  in  an  improper  manner." 

How  applicable  this  assertion  ot  law  may 
be  to  tile  matter  here  at  bar  can  be  learned 
only  from  a  consideration  of  the  evidence  In 
support  of  fraud  and  misconduct  of  the  ar- 
bitrators as  asserted  in  the  motion.  In  the 
case  of  Northern  Padflc  Co.  t.  Barlow,  20 
N.  D.  197,  126  N.  W.  233,  Ann.  Cas.  19120, 
763,  the  Supreme  Court  of  North  Dakota,  in 
dealing  with  the  question  of  a  stipulation  of 
fact  entered  by  the  parties  during  the  course 
of  a  suit  instituted  for  the  purpose  of  quiet- 
ing title  to  certain  lands,  b^d  to  the  effect 
that  it  was  proper  for  the  trial  court  in  the 
exercise  of  sound  Judicial  discretion  and  upon 
good  cause  shown  and  in  furtherance  of  Jus- 
tice, to  relieve  the  i>arties  from  the  stipula- 
tion entered  into  in  the  course  of  a  Judicial 
proceeding  where  the  application  was  season- 
ably made. 

We  find  all  of  these  cases  holding  in  effect 
that  such  agreements  are  not  to  be  regarded  as 
contracts,  and  may  be  dealt  with  by  the  court 
upon  a  proper  showing  made  within  season- 
able time;  and  where  the  showing  is  suffi- 
cient, the  court,  in  the  exercise  of  sound  dis- 
cretion, may  relieve  the  parties  of  the  effect 


The  case  of  Ward  v.  Clay,  82  Cal.  502,  23 
Pac.  60,  referred  to  by  the  Supreme  Court  of 
Nebraska  in  the  Keens-Robertson  Case,  su- 
pra, is  especially  lllvmiinative  of  the  subject. 
In  that  case  Mr.  Justice  Vanclief,  speaking 
for  the  Supreme  Court  of  California,  quoted 
approvingly  from  the  decision  of  tliat  court 
in  the  case  of  Richards<Mi  v.  Musser,  54  CaL 
198,   saying : 

"There  can  be  no  doubt  of  the  power  of  the 
trial  court  to  relieve  a  party  from  the  effects  of 
a  stipulation  which  admits  as  a  fact  that  which 
is  not  true,  if  the  application  is  made  in  proper 
time." 

Continuing  on  the  subject  the  court  said : 
"The  principal  purpose  of  vesting  the  court 
with  this  discretionary  power  is  to  enable  it  'to 
mold  and  direct  its  proceedings  so  as  to  dispose 
of  cases  upon  their  substantial  merits,'  when  it 
can  be  done  without  injustice  to  either  party, 
whether  the  obstruction  to  such  a  disposition  of 
cases  be  a  mistake  of  fact  or  a  mistake  as  to  the 
law,  although  it  may  be  that  the  court  sbonld 
require  a  stronger  showing  to  justify  relief  from 
the  effect  of  a  mistake  in  law  than  in  case  of 
a  mistake  as  to  matter  of  fact" 

The  case  of  Ward  v.  CSay,  supra,  is  again 
referred  to  approvingly  by  the  fiupreme  Court 
of  California  In  the  case  of  Robinson  v.  Ex- 
empt Fire  Co.  of  San  Francisco,  103  CaL 
1,  36  Pac,  955,  24  L.  R.  A.  715,  42  Am.  St 
Rep.  93. 

Mr.  Black,  in  his  work  oo  Jndgments,  H 
297,  303,  321,  and  322,  sanctions  the  propoei- 
tlon  that  It  Is  within  the  power  of  the  court 
to  vacate  a  Judgment  unjustly,  Impropeiiy, 
or  fraudulently  entered;  that  this  power  is 
a  common-law  power,  inherent  in  the  court 
and  possessed  by  it  as  a  part  of  Its  neces- 
sary machinery,  and  can  be  exercised  l^  It 
without  statatoiy  authority.  See,  also,  E'ree- 
man  on  Judgments,  {  99.  In  the  case  of  Mu- 
tual Life  Ins.  Co.  v.  O'Donnell,  146  N.  Y. 
275,  40  N.  B.  787,  48  Am.  St  R^.  796,  the 
Court  of  Appeals  of  New  Tork,  having  be- 
fore It  the  question  of  an  order  of  the  low- 
er court  bearing  upon  a  stipulation  enter- 
ed during  the  course  of  a  proceeding  in 
foreclosure,  held  that  the  party  entering  sudi 
stipniatlon  may  obtain  relief  from  the  Judg- 
ment upon  a  motion  In  the  court  wherein  It 
was  entered.  The  case  of  Mutual  Life  Ins. 
Oo.  V.  O'Donnell,  supra,  was  dted  approving- 
ly by  the  Api)ellate  Division  of  the  Supreme 
Court  of  New  York  in  the  case  of  Potter  et 
Hi.  V.  Rosslter  et  al.,  109  App.  Div.  737,  96  N. 
T.  Supp.  177.  In  Ruling  Case  Law  we  find 
an  assertion  to  the  effect  that  the  violation  of 
a  stipulation  is  regarded  as  a  breach  of  con- 
tract for  which  a  separate  action  will  lie. 
but  the  court  always  has  power  to  grant  re- 
lief in  a  summary  manner  upon  motion.  This 
statement  of  the  rule  is  amply  supported  by 
authority. 

[3]  The  motion  against  the  entry  of  Judg- 
ment filed  by  at^)ellant  in  the  lower  court 
was  supiwrted  to  some  extent  by  affidavits. 
It  is  made  manifest  that  the  court  neither 
considered  these  nor  entertained  other  evi- 
dence offered  by  the  appellant    This  bebi); 
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true,  we  do  not  now  assume  to  determine  as 
to  the  propriety  of  rellering  appellant  of  the 
effect  of  the  stlpalatlon.  Had  the  court  re- 
ceived and  considered  the  evidence  In  sup- 
port of  the  motion,  and  after  such  considera- 
tion refused  to  set  aside  the  stlpnlatlon,  an- 
other and  a  dlCTerent  question  would  be  pre- 
sented here.  There  can,  we  think,  be  no 
doubt  as  to  the  right  and  power,  in  fact  the 
duty  of  a  trial  court  to  entertain,  and  in  the 
exercise  of  sound  discretion  to  determine, 
a  motion  to  vacate  such  a  stipulation  as  that 
involved  in  the  case  at  bar.  On  occasion 
when  a  trial  court  does  entertain  such  a  mo- 
tion and  after  iarestigatlon  renders  Its  order 
or  decision  on  the  matter,  a  court  of  review, 
recognizing  that  £be  matter  is  one  involving 
the  discretionary  powers  of  the  lower  court, 
would  rarely  disturb  such  an  order  or  deci- 
sion except  when  abuse  of  discretion  is  man- 
ifest. Without  attempting  to  look  into  the 
evidence  offered  on  the  motion  here,  we  deem 
it  proper  to  observe  that  in  matters  of  this 
character  a  granting  of  such  motion  where 
the  court  in  furtherance  of  Justice  saw  fit  so 
to  do  would  at  most  only  place  the  parties  in 
statu  quo,  so  that  the  entire  matter  might 
be  presented  to  the  tribunal  of  their  first 
choosing.  We  Vio  not  assume  to  determine 
that  relief  mlsht  not  have  been  songht  by 
the  appellant  through  an  Independent  action 
in  equity,  but  that  the  motion  could  be  enter- 
tained and  determined,  being  one  arising  out 
of  an  action  In  course  of  progress,  all  phases 
of  which,  and  especially  the  entry  of  judg- 
ment, were  before  the  trial  court,  there  can  be 
no  doHbt  The  stipulation.  Its  validity,  force, 
and  effect  were  matters  properly  qnestlonable 
by  the  court  In  which  it  was  of  record.  If 
through  the  avenue  of  fraud  this  instrument 
became  a  nullity,  it  had  no  place  In  the  suit 
peifdlng,  and  a  judgment  entered  pursuant 
thereto  would  have  no  more  sanctity  than 
the  stipulation  itself.  To  say  that  a  trial 
court  could  not  in  furtherance  of  justice  pro- 
tect itself  from  entering  such  a  judgment 
would  be  to  shear  the  court  of  a  most  valu- 
able and  effective  power. 

Ttie  order  appealed  from  is  reversed,  with 
instmctlona  to  the  trial  court  to  set  aside  the 
judgment  and  entertain  the  motion  of  the 
plaintiff. 

Let  the  order  issue  accordingly. 

COLEMAN  and  SANDERS,  JJ.,  concur. 


(54  Mont.  60) 

JARRETT  et  aL  T.  HART.    (No.  8774.) 

iSnpreme  Court  of  Montana.     June  29,  1917.) 

Appbai.  and  ESbbob  ®=3356  —  Appeai,  fbom 
JuDOMENT— OanEB— TIme. 
Where  the  notice  of  appeal  discloses  that 
the  appeal  from  the  judgment  wag  taken  more 
than  17  months  after  the  judgment  was  enter- 
ed, and  that  the  appeals  from  the  orders  were 
taken  more  than  5  months  after  the  orders  were 


made  and  entered,  the  appeals  will  be  dismissed, 
in  view  of  Rev.  CJodes,  i  7009,  aubd.  1,  provid- 
ing that  an  appeal  from  the  final  judgment  must 
be  taken  within  one  year  after  the  entry  there- 
of, subdivision  3  providing  that  an  appeal  from 
an  order  made  after  final  judgment  must  be  tak- 
en within  60  days  after  its  entry,  and  section 
7100  providing  that  an  appeal  is  taken  bjr  filing 
with  the  clerk  of  the  court  a  notice  statmg  the 
appeal  from  the  same  or  some  specific  part 
thereof  and  serving  a  similar  notice  on  the  ad- 
verse party  or  his  attorney. 

Appeal  from  District  Court,  Musselshell 
County ;  Chas.  L.  Crum,  Judge. 

Action  by  W.  G.  Jarrett  and  others  against 
Jim  Hart  From  the  judgment  entered  and 
from  certain  orders,  defendant  appeals.  Ap- 
peals dismissed. 

C.  L.  Harris,  of  Billings,  for  appellant 
Thomas  J.  Mathews,  of  Roundup,  for  respond- 
ents. 

HOLLOWAX,  J,  The  notice  of  appeal 
herein  is  as  follows: 

"'ion  will  please  take  notice  that  Jim  Hart, 
one  of  the  parties  to  the  above-entitled  action, 
hereby  appeals  to  the  Supreme  Court  of  the 
state  of  Montana  from  the  judgment  therein  en- 
tered, in  said  district  court  on  the  30th  day  of 
April,  1914,  In  favor  of  the  petitioners  named 
In  said  action  and  against  said  Jim  Hart,  and 
from  the  whole  thereof,  and  also  from  an  order 
refusing  to  modify  said  decree,  made  and  enter- 
ed in  said  court  on  the  6th  day  of  May,  1915, 
and  also  from  an  order  denying  the  application 
of  Jim  Hart  to  vacate  and  set  aside  the  findings 
of  the  arbitrator  and  surveyor,  and  to  vacate 
the  decree  and  to  dismiss  tlie  proceedings  afore- 
said, made  and  entered  in  said  court  on  the  0th 
day  of  May,  1915. 

"Dated  this  23d  day  of  October,  1915.  0.  L. 
Harris,  Attorney  for  Jim  Hart 

"FMled  October  ZH.  1915. 

"Service  of  foregoing  notice  of  uppeal  and  re- 
ceipt of  copy  hereof  acknowledged  this  23d  day 
of  October,  1915.  Thomas  Mathews,  Attorney 
for  Petitioners." 

This  court  has  not  any  jurisdiction  of  these 
appeals.  An  appeal  from  a  final  judgment 
must  be  taken  within  one  year  after  the  en- 
try of  judgment  Subdivision  1,  |  7090,  Rev. 
Codes.  An  appeal  from  an  order  made  after 
final  judgment  must  be  taken  within  60  days 
after  the  order  is  made  and  entered  in  the 
minutes.  Subdivision  3,  |  7099.  An  appeal 
is  taken  by  filing  with  the  clerk  of  the  court 
la  which  the  judgment  or  order  appeale<^ 
from  is  entered  a  notice  stating  the  appeal 
from  the  same  or  some  specific  part  thereof, 
and  serving  a  similar  notice  on  the  adverse 
party  or  his  attorney.  Section  7100,  Rev. 
Codes. 

The  notice  of  appeal  disdoaes  that  the  ap- 
peal from  the  judgment  was  taken  more  than 
17  months  after  the  judgment  was  entered, 
and  that  the  appeals  from  the  orders  were 
taken  more  than  five  months  after  the  orders 
were  made  and  entered  in  the  minutes.  The 
appeals  are  accordingly  dismissed. 

Dismissed. 


BRANTLT,  a  J.,  and  SANNER,    J., 
cur. 


con- 
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(175  Cat.  106) 

PEOPLE  V.  MOONBT.    (Or.  20T9.) 
(Sapreme  Court  ot  California.    Sept  11.  1917.) 

1.  Criminai.  Law  9=>1139—AppeaI/— Mattes 
ROT  Shown  bt  the  Recobd. 

Under  Const,  art.  6,  |  4,  limiting  the  Su- 
preme Court's  jurisdiction  on  appeal  from  the 
superior  courts  to  questions  of  law  alone,  where 
judgment  of  death  has  been  rendered,  evidence 
discovered  after  appeal  by  the  defendant  from  a 
conviction  of  murder  cannot  be  considered  by  the 
Supreme  Court. 

2.  Cbivinal  Law  <&=>1139  —  Revebsai.  —  Er- 

FECT    OF    ERBOB — "E^NTIRE   CAnSE." 

Const  art  6,  i  4V^,  providing  that  the  Su- 
preme Court  may  not  set  aside  a  judgment  or 
grant  a  new  trial  for  any  error  of  law,  "unless, 
a(fter  an  examination  of  the  entire  cause, 
•  •  •  the  court  shall  be  of  the  opinion  that 
the  error  complained  of  has  resulted  in  a  mis- 
carriage of  justice,"  further  limits  the  power  of 
the  iSupreme  Court;  the  words  "entire  cause" 
meaning  only  the  cause  as  presented  by  the  rec- 
ord. 

8.  Cbiuinai.  Law  «=>113&—AppeaI/— Review 
—Scope— Stipolatio.ns. 
Stipulations  of  the  Attorney  General  with 
one  appealing  from  a  conviction  of  murder  do 
not  give  this  court  authority  to  consider  evidence 
discovered  after  the  appeal,  or  any  matter  out- 
side the  record. 

In  Bank.  Thomas  J.  Mooney  was  conylct> 
ed  of  luurder,  and  be  appeals.  Pending  ap- 
peal, defuudant  moves  that  the  Judgment  and 
order  be  reversed  on  stipulation  ol  the  At- 
torney GeneraL    Motion  denied. 

See,  also,  166  Pac.  099. 

Maxwell  McXutt  and  John  G.  Lawlor,  both 
of  San  Francisco,  for  appellant  C.  S.  Webb, 
Atty.  Geii.,  and  C.  M.  llckert  Dlst  Atty,  of 
San  Fraudsco,  for  the  People. 

PER  CURIAM.  The  defendant  was  con- 
victed In  the  superior  court  of  the  city  and 
county  of  San  Francisco  of  the  crime  of  mur- 
der, and  the  superior  court  having  denied 
bis  motion  for  a  new  trial,  pronounced  Judg- 
ment An  appeal  from  sucb  Judgment  and 
order  denying  a  new  trial  was  regularly  tak- 
en to  this  court,  and  is  now  pending  herein ; 
the  record  on  appeal  having  been  duly  made 
up  in  the  superior  court  and  filed  in  this 
court  In  advance  of  the  hearing  of  the 
appeal  on  the  merits,  the  defendant  has  made 
a  motion  tliat  the  Judgment  and  order  be  re- 
versed, solely  on  the  ground  that  the  Attor- 
ney General  of  the  state  has  filed  in  this 
court  a  stipulation  and  consent  tliat  for  rea- 
sons stated  therein,  such  action  should  be 
had  by  tills  court  and  that  defendant  Joins 
in  said  stipulation. 

The  sole  reason  for  this  action  on  the  part 
of  the  Attorney  General,  as  is  shown  by  tbe 
writing  filed  herein  by  him.  Is  that,  since  tbe 
motion  for  new  trial  was  denied,  tbe  Judg- 
ment pronounced,  and  the  appeal  taken,  cer- 
tain evidence  has  been  discovered  wliicb 
leads  liim  and  tbe  Judge  of  the  trial  court  to 
believe  that,,  in  the  interests  of  Justice,  a  new 
trial  should  tie  had.     None  of  this  evidence 


is  shown  by  tbe  record  on  appeal,  and  could 
not  l>e  shown  thereby.  The  Attorney  General 
does  not  suggest  that  there  was  any  substan- 
tial error  In  the  proceedings  of  tbe  trial 
court  In  tact  be  states  that  in  so  far  as  be 
has  examined  the  record,  be  finds  no  sub- 
stantial error,  and  therefore  cannot  confess 
error.  The  motion  must  be  determined  on 
tbe  theory  that  there  is  no  error  shown  by 
the  record.  The  motion  necessarily  assumes 
that  this  court  has  the  lawful  right  to  re- 
verse a  Judgment  pronounced  upon  tbe  con- 
viction in  a  criminal  case,  on  account  of  mat- 
ters not  shown  by  tbe  record  on  appeal,  and 
in  the  absence  of  any  error  in  law  in  the 
proceedings  of  the  trial  .court  especially 
when  tbe  attorney  general  of  the  state  con- 
sents that  such  action  be  had.  The  motion 
is  opposed  by  tbe  district  attorney  of  tbe 
city  and  county  of  San  Francisco. 

[1]  We  are  satisfied  that  the  application 
and  consent  mistake  tbe  lawful  power  and 
functions  of  appellate  courts  of  this  state  in 
criminal  cases.  By  express  provision  of  our 
Constitution,  the  Jurisdiction  of  both  tbe  Su- 
preme Court  and  the  District  Courts  of  Ap- 
peal in  criminal  cases  is  specially  lixnlted. 
As  to  the  Supreme  Court,  "appellate  Jurisdic- 
tion on  appeal  from  the  superior  courts"  is 
given  "on  questions  of  law  alone,  in  all  crim- 
inal cases  where  Judgment  of  death  liaa  been 
rendered."  Const  {  4,  art  6.  Ttiis  la  our 
only  Jurisdiction.  The  provision  means  ttiat 
an  appeal  in  such  cases  is  allowed  solely  for 
tbe  puipose  of  obtaining  tbe  determiuatlMi 
of  this  court  as  to  whether  there  has  t>eea 
any  error  of  law  in  the  proceedings  of  the 
trial  court  We  have  no  other  questions  to 
determine,  and  may  lawfully  determine  no 
other  question.  If  we  find  no  sutistantial  er- 
ror of  law,  we  must  afilrm  tbe  Judgment  of 
the  lower  court  It  is  clear,  too,  that  in  the 
consideration  of  sucb  an  appeal,  for  this  lim* 
ited  purpose,  we  are  confined  to  the  record 
sent  to  us  from  the  court  below.  This  was 
very  clearly  stated  by  this  court  in  the  first 
decision  of  tbe  case  of  People  v.. Bowers,  18 
Pac.  660,  where  it  was  sought  to  liave  tliis 
court  take  into  consideration  what  purported 
to  be  tbe  written  confession  of  another  tiiat 
he  was  tbe  guilty  party,  made  after  the  tak- 
ing of  the  appeal.  The  court  said  that  if 
tbe  events  occurred  as  stated  in  the  brief  of 
the  appellant's  counsel,  tbe  facts  would  enti- 
tle tbe  diefendant  to  a  new  trial  on  tbe 
ground  of  newly  discovered  evidence,  if  pr^ 
sented  in  time  to  tbe  court  below,  but  that 
they  were  not  so  presented,  and  could  not  be 
so  presented,  because  they  occurred  pending 
appeaL  Because  it  so  clearly  states  what  is 
obviously  tbe  law  on  this  subject  we  quote 
from  the  opinion: 

"While  it  is  admitted  by  counsel  for  appeUant 
that  ordinarily  no  argument  could  be  made  heie 
upon  facts  occurring  after  appeal  taken,  it  is 
urged  that  the  evidence  which  has  l>een  discov- 
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eared  in  this  case  Is  of  so  grave  a  character,  and 
points  ao  strbngly  to  the  innocence  of  this  de- 
fendant, that,  however  informally  it  may  have 
come  to  the  attention  of  the  court,  this  or  any 
other  court  of  competent  jarisdiction  should  sa; 
that  he  shall  not  be  executed  until  it  shall  have 
been  submitted,  in  common  with  other  evidence 
in  the  case,  to  a  jury  of  his  country."  But,  mani- 
festly, the  court  has  no  authority  to  consider 
these  matters  as  thus  presented.  There  are  no 
part  of  the  record  sent  to  us  from  the  court  be- 
M>w,  and  there  is  no  provision  of  law  by  which 
newly  discovered  evidence  may  be  presented  to 
this  court  in  the  first  instance.  The  remedy  in 
such  cases  rests  with  the  executive.  He  alone 
cao  afford  relief." 

The  Judgment  was  afSrmed  on  a  considera- 
tion of  the  matters  presented  by  the  record 
on  appeal.  While  a  rehearing  was  granted 
and  the  Judgment  was  subsequently  reversed, 
the  reversal  was  solely  on  account  of  mat- 
ters shown  by  the  record  on  appeal  (People 
v.  Bowers,  79  Cal.  415,  21  Pac.  752),  and 
clearly  the  correctness  of  the  views  express- 
ed In  the  portion  of  the  first  opinion  that  we 
have  quoted  above  was  never  doubted,  and 
could  not  reasonably  be  donbted. 

(21  It  is  to  be  noted  that,  by  the  enactment 
of  section  4^  of  article  6  of  our  Constitution 
In  the  year  1911,  our  power  to  interfere  with 
the  judgment  of  a  superior  court  In  a  crim- 
inal case  was  still  further  limited;  the  pro- 
vision being  substantially  that  we  may  not 
set  aside  such  a  Judgment  or  grant  a  new 
trial  for  any  error  of  law,  "unless,  after  an 
examination  of  the  entire  cause,  including 
the  evldenre,  the  court  shall  be  of  the  opin- 
ion that  the  error  complained  of  has  resulted 
In  a  miscarriage  of  Justice."  The  words  "an 
examination  of  the  entire  cause.  Including 
the  evidence,"  contained  In  said  provision, 
mean  of  course  an  examination  of  the  cause 
as  the  same  Is  presented  by  the  record  on 
appeal  made  up  In  the  lower  court. 

[3]  As  we  understand  the  claim  of  counsel 
for  defendant,  special  reliance  is  placed  on 
the  fact  that  the  Attorney  General  of  the 
state  has  stipulated  and  consented  that  the 
desired  action  be  had  by  this  court.  As  to 
this  It  is  necessary  only  to.  say  that  the  At- 
torney General  cannot,  by  stipulation  or  con- 
sent, confer  upon  this  court  a  power  denied 
to  It  by  the  Constitution  of  the  state.  The 
power  to  set  aside  or  modify  a  Judgment  In 
a  criminal  case,  except  for  legal  grounds  ap- 
pearing on  a  record  duly  presented,  Is  not  ju- 
dicial. It  Is  a  branch  of  the  pardoning  pow- 
er, committed  to  the  Governor  of  the  state  by 
article  7  of  the  Constitution,  and  cannot  be 
exercised  by  the  Attorney  General,  either 
directly  or  through  the  medium  of  this  court 

We  have  not  considered  the  reasons  stated 
by  the  Attorney  General  for  his  conclusion 
that  a  new  trial  should  be  had,  and  are  not 
to  be  understood  as  expressing  any  opinion 
as  to  their  sufficiency.  That,  as  we  have  en- 
deavored to  show.  Is  a  matter  not  within  our 
province. 

The  motion  is  denied. 


aw  Cal.  M) 

SILVER   LAKE    POWEB   &    IRRIGATION 

CO.  v.  CITT  OP  LOS  ANGELE3S 

et  al.    (Sac.  2332.) 

(Supreme  Court  of  California.    Sept  11,  1917.) 

Waters  and  Wateb  ConssKS  ®s>18— Watxb 
•RiQHTS  —  Acquisition  —  Withdrawal  — 
Grants  Dubing  Withobawal. 
Under  Rev.  St  U.  S.  ||  23.S9  (U.  S.  Comp. 
St  1916,  J  4647),  providing  that  whenever,  by 
priority  of  possession,  rights  to  use  of  water 
have  vested  and  accrued  and  are  recognized  by 
t)ie  local  customs,  laws,  and  decisions  of  courts, 
the  possessors  and  owners  of  such  vested  rights 
shall  be  maintained  and  protected  in  the  same, 
and  the  right  of  way  for  the  construction  of 
ditches  and  canals  for  the  purposes  herein  speci- 
fied is  acknowledged  and  confirmed,  a  locator 
for  water  rights  acquires  no  title  against  the 
United  States  till  the  work  is  completed ;  so 
tiint  before  that  time,  the  lands  affected  being 
temporarily  withdrawn  by  executive  order  of  the 
Secretary  of  the  Interior,  and  Congress  having 
before  the  vacation  of  the  orders  of  withdrawal 
granted  the  lands  and  rights  to  a  city,  all  rights 
thereto  of  the  appropriator  were  lust 

In  Bank.  Appeal  from  Superior  Court, 
Mono  County;   J.  I).  Murphy,  Judge. 

Action  by  the  Silver  t«ke  Power  &  Irri- 
gation Company  agnlnst  the  City  of  Ix)s  An- 
geles and  others.  From  an  adverse  Judgment 
and  order,  defendants  appeal.    Reversed. 

See,  also,  32  Cal.  App.  123,  162  Pac.  432. 

Albert  Lee  Stephens,  City  Atty.,  and  W.  B. 
Matliews,  both  of  Los  Angelea^  Richard  S. 
Miner,  and  S.  B.  Robinson,  of  Los  Angeles, 
for  appellants.  John  R.  Dixon,  of  Denver, 
Colo.,  and  Newman  Jouea,  of  Riverside,  for 
respondent 

HENSHAW,  J.  Respondent's  predecessors 
in  Interest  first  conceived  the  plan  of  utillz- 
iug  the  waters  of  Owens  river  and  of  Rock 
creek,  one  of  its  tributaries,  for  irrigation 
and  for  the  development  of  hydroelectric  en- 
ergy. They  made  locations  upon  the  river 
and  creek  for  these  purposes.  They  began 
their  work  under  these  locations,  and  they 
prosecuted  this  work  until  it  was  interrupted 
and  suspended  by  withdrawal  orders  of  the 
government  of  the  United  States.  Under 
the  compulsion  of  these  withdrawal  orders 
the  predecessors  In  interest  of  respondent 
ceased  work.  These  withdrawal  orders  were 
temix>rary  in  character  and  made  in  confor- 
mity with  the  law,  in  contemplation  that  the 
United  States  government  might  itself  Im- 
pound these  waters  and  devote  them  to  pur- 
poses of  irrigation  for  the  benefit  of  the  valley 
lands  lying  under  them.  This  contemplated 
reclamation  scheme  of  the  federal  govern- 
ment was  abandoned.  Before  the  formal  or- 
der of  abandonment  was  actually  made  It  be- 
came apparent  that  the  government  would 
not  proceefd  with  its  plan,  and  respondent's 
predecessors  in  Interest  resumed  work.  The 
work  which  they  did  before  tlie  withdrawal 
of  these  lands  by  the  government  was  per- 
formed at  least  two  years  before  the  dty  of 
Los  Angeles  ever  contemplated  using  the  wa- 
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ter  of  Owens  river  or  of  Its  tributary,  Rock 
creek,  for  any  purpose  whatsoever.  During 
the  period  of  time  when  the  lands  lay  under 
the  orders  of  withdrawal,  Congress  passed  a 
certain  act,  giving  the  city  of  Los  Angeles, 
upon  conditions,  a  preferential  right  to  pur- 
chase some  of  the  withdrawn  lands.  The  or- 
ders of  withdrawal,  to  which  reference  lias 
been  made,  were,  first,  the  order  of  July  24 
and  27,  1903,  under  which  all  of  the  lands  on 
which  the  notices  of  appropriation  by  re- 
spondent's predecessors  in  interest  had  been 
posted  were  temporarily  withdrawn,  together 
with  large  tracts  of  land  for  use  as  a  res- 
ervoir site  in  connection  with  the  contemplat- 
ed government  project  On  August  24  and  25, 
1903,  all  the  lands  upon  which  it  was  propos- 
dd  by  respondent's  predecessors  in  interest  to 
pot  the  water  for  agricultural  purposes  were 
temporarily  withdrawn  from  all  forms  of  en- 
try except  homesteads.  On  January  1,  1906, 
all  lands  in  the  Owens  river  gorge,  which 
lands  lie  below  the  proposed  reservoir  site, 
were  likewise  withdrawn  for  use  in  connec- 
tion with  the  government  project  These  or- 
ders of  withdrawal  were  formally  vacated  oo 
July  12,  1907. 

Before  June  30,  1906,  but  long  after  the 
initiation  by  posting  and  recording  of  the 
rights  of  plaintiff's  predeoeesors  in  interest, 
and  long  after  their  first  work  under  those 
rights  bad  actually  been  proaecutcfd,  the  city 
of  Lob  Angeles  conceived  the  idea  of  devoting 
to  its  own  uses  for  municipal  purposes  the 
waters  of  Owens  river.  On  the  last-mention- 
ed date,  and  during  the  period  of  the  opera- 
tion of  the  orders  of  withdrawal  above  refer- 
red to.  Congress  passed  an  act  (Act  Cong. 
June  30,  1006,  c.  ,3926,  34  IT.  S.  Stats,  at 
Large,  p.  801),  granting  to  the  city  of  Iax  An- 
geles necessary  rights  of  way  over  the  pub- 
lic lands  in  certain  named  counties  "for  the 
purpose  of  constructing,  operating  an'd  main- 
taining canals,"  etc. ;  in  short,  for  all  legiti- 
mate purposes  in  connection  with  the  proposed 
conduct  of  the  water  of  Owens  river  to  the 
city  of  Lob  Angeles,  and  for  the  additional 
purpose  of  maintaining  power  and  electric 
plants.  This  grant  was  to  take  effect  "when- 
ever said  city  shall  have  filed,  as  hereinafter 
provided,  and  the  same  shall  have  been  ap- 
proved by  the  Secretary  of  the  Interior,  a 
map  or  maps  showing  the  boundaries,  loca- 
tions, and  extent  of  said  proposed  rights  of 
way."  Section  1.  It  was  required  that  the 
city  should  file  such  maps  within  one  year 
after  the  passage  of  the  act,  and  should  do 
no  work  until  the  maps  had  been  filed  and 
approved.  The  rights  of  way  thus  tendered 
by  grant  were  declared  not  to  be  effective 
"over  any  land  upon  which  bbmestead,  min- 
ing, or  other  existing  valid  claims  shall  have 
been  filed,  or  made  until  the  city  of  Los  An- 
geles shall  have  •  *  •  acquired  title" 
thereto  and  made  just  compensation  therefor. 
Still  further  and  with  particularity  it  was 
declared  that  the  act  should  not  "affect  .the 


adjudication  of  any  pending  applications  for 
rights  of  way  by  the  owner  or  owners  of  ex- 
isting water  rights,  an'd  that  no  private  right, 
title,  interest,  or  claim  of  any  person,  per- 
sons, or  corporation,  in  or  to  any  of  the  lands 
traversed  by  or  embraced  in  said  right  of 
way  shall  be  interfered  with  or  abridged." 
Section  3.   Also  the  act  declared : 

"That  in  the  event  that  the  Secretary  of  the 
Interior  shall  abandon  the  project  known  as  the 
Owens  river  project  for  the  irriration  of  lands 
in  Inyo  county,  California,  under  the  act  of 
June  seventeenth,  nineteen  hundred  and  two, 
the  city  of  Los  Angeles,  In  said  state,  is  to  pay 
to  the  Secretary  of  the  Interior,  for  the  account 
of  the  reclamation  fund  established  by  said 
act,  the  amount  expended  for  preliminary  sur- 
veys, examinations,  and  river  measurements, 
not  exceeding  fourteen  thousand  dollars,  and  in 
consideration  of  said  payment  the  said  city  of 
Loa  Angeles  is  to  have  the  benefit  of  the  use  of 
the  maps  and  field  notes  resulting  from  said  sut^ 
veyi,  examinations,  and  river  measurements, 
and  the  preference  right  to  acquire  at  any  time 
within  three  years  from  tlie  approval  of  this 
act  any  lands  now  reserved  by  the  United 
States  under  the  terms  of  said  reclamation  act 
in  connection  with  said  project  necessary  for 
storage  or  right  of  way  purposes,  upon  filing 
with  the  register  and  receiver  of  the  land  office 
in  the  land  district  where  any  such  lands  sought 
to  be  acquired  are  situated  a  map  showing  the 
lands  desired  to  be  acquired,  and  upon  the  ap- 
proval of  said  map  or  maps  by  the  Secretary 
of  the  Interior  and  upon  the  payment  of  one 
dollar  and  twenty-five  cents  per  acre  to  the  re- 
ceiver of  said  land  office  title  to  said  land  so 
reserved  and  filed  on  shall  vest  in  said  city  of 
Los  Angeles."    Section  4. 

It  was  the  language  of  this  act,  with  oth- 
er circumstances  not  necessary  to  particu- 
larize, which  conveyed  the  knowledge  that 
the  government  would  abandon  its  proiwsed 
reclamation  project  Thereupon  respondent's 
predecessors  in  Interest  in  June,  1906,  re- 
sumed work  under  their  notices  and  contin- 
ued this  work  (Interrupted  only  by  the  snows 
of  winter)  until  shortly  after  the  commence- 
ment of  this  action  on  July  15.  1907.  At 
that  time  there  was  in  the  Codes  of  this 
state  a  section  (Civ.  Code,  {  1416)  providing 
In  effect  that  where  litigation  becomes  nec- 
essary under  such  enterprises  as  this  to  ac- 
quire land  or  rights  "then  the  party  so  ap- 
propriating, or  his  assigns,  shall  have  sixty 
days  after  the  determination  of  legal  pro- 
ceedings by  final  Judgment  In  which  to  com- 
mence to  excavate  or  construct  the  works  in 
which  he  intends  to  divert  the  water."  Re- 
spondent and  its  representatives  ceased  w6rk 
under  the  guaranty  of  protection  extended 
by  this  law.  Its  provisions  in  tlils  regard, 
however,  were  repealed,  at  least  by  implica- 
tion, by  section  4  of  the  Water  Power  Act 
of  April  8,  1911  (Stats.  1911,  p.  813).  Follow- 
ing the  passage  of  this  act,  on  or  about  Au- 
gust 1,  1011,  respondent  resumed  work  and 
continued  this  work  until  the  date  of  the 
trial  of  this  action.  This  latter  work  was 
In  part  actual  construction  work  and  In  part 
was  surveying. 

In  the  action  which  It  brought,  this  re- 
spondent set  up  its  asserted  rights  to  the 
waters  of  these  streams  for  the  purpose  ot 
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Irrigation  as  well  as  for  the  pnrpose  of  de- 
veloping hydroelectric  energy.  In  this  an- 
other corporation  was  Interested.  There  re- 
sulted a  tripartite  agreement  between  these 
appellants  and  respondent  and  the  third  cor- 
poration, under  which  the  asserted  right  to 
the  use  of  the  water  for  purposes  of  Irriga- 
tion was  abandoned  and  those  rights  convey- 
ed to  the  city  of  I>os  Angeles,  leaving  In  Is- 
sue the  question  whose  was  the  right  to  use 
these  waters  for  the  generation  of  electricity. 
With  the  litigation  thus  restricted  trial  was 
had  before  a  Jury,  to  which  12  special  ques- 
tions were  submitted.  One  and  all  the  Jury's 
answers  favored  plalntllTs  contentions.  The 
court  adopted  them  and  Incorporated  them 
into  the  findings  which  it  made.  Upon  these 
findings  and  the  legal  conclu.s!ons  drawn 
therefrom  It  gave  Judgment  for  plaintiff,  and 
the  defendants  have  appealed  from  that 
Judgment  and  from  the  order  denying  their 
motion  for  a  new  trial. 

This  statement,  incomplete  in  Itself,  is  de- 
signed only  as  an  aid  to  an  understanding  of 
the  single  question  necessary  to  be  consider- 
ed on  this  appeal.  That  question  may  be 
thus  stated:  What  effect  upon  the  original 
appropriators'  rights  was  worked  by  the  ex- 
ecutive orders  of  withdrawal  and  the  act 
of  Congress  operating  with  the  laws  of  this 
state? 

As  its  answer  necessitates  the  construction 
of  federal  laws,  the  interpretation  which  the 
United  States  has  put  upon  those  laws  is  of 
all-controlling  force.  The  federal  law  under 
which  the  original  locators  were  admittedly 
acting  is  that  found  in  section  2339  of  the 
Revised  Statutes  of  the  United  States,  ap- 
proved July  26,  1866  (U.  S.  Ck>mp.  St.  1916, 
{  4647).  Notwithstanding  its  familiarity,  it 
may  be  well  to  quote  it  in  part: 

"Whenever,  by  priority  of  possession,  rights 
to  the  use  of  water  for  minmg,  Bgricultural, 
manufacturing  or  other  purposes  have  vested 
and  accrued  nnd  the  same  are  recognized  and 
acknowledged  by  the  local  customs,  laws  and 
the  decisions  of  courts,  the  possessors  and  own- 
ers of  such  vested  rights  shall  be  maintained  and 
protected  in  the  same ;  and  the  right  of  way  for 
the  construction  of  ditches  and  canals  for  the 
purposes  herein  specified  is  acknowledged  and 
confirmed." 

It  is  to  be  noted  that  the  "rights"  which 
are  dealt  with  are,  first,  rights  which  have 
"vested  and  accrued,"  and,  second,  rights 
which  are  recognized  as  such  "by  the  local 
customs,  laws,  and  the  decisions  of  courts." 
Conceding  that  the  work  done  up  to  the  time 
of  the  suspension  of  It  under  the  withdrawal 
orders  was  sufiSdent  to  fulfill  the  require- 
ments of  our  state  law  (Civ.  Code,  ${  1415, 
1416),  It  is  undisputed  that  this  work  was 
not  completed.  The  first  legal  question,  then. 
Is  what  is  the  nature  of  the  rights  which 
the  original  locators  bad  acquired  up  to  and 
at  the  time  of  the  enforced  suspension  of 
work  under  the  withdrawal  orders?  Our 
cases  fully  answer  this  question.  As  against 
all  the  world  but  the  United  States  there 
was  acquired  a  possessocy  right  to  continue 


with  diligence  the  prosecution  of  the  woi^ 
until  completion.  "Such  visible  act  (of  pos- 
session accompanied  by  work)  and  avowed 
Intent  (to  prosecute  the  work  adequately  and 
diligently)  gave  him  a  conditional  right  to 
the  future  use  of  the  water,  prior  to  its  ac- 
tual use,  the  condition  being  that  he  should 
thereafter  diligently  continue  the  work  to 
completion  and  then  divert  the  water  and 
apply  it  to  a  useful  purpose,  failing  which 
his  right  would  cease.  Upon  the  perform- 
ance of  this  condition,  his  title  to  such  use 
would  become  complete  and  perfect.  In  the 
meantime,  however,  he  had  an  existing  con- 
ditional right,  manifested  by  actual  visible 
possession  of  the  works.  It  would  be  clearly 
a  property  right,  and  It  being  incidental 
and  appurtenant  to  land,  It  was  real  prop- 
erty. Civ.  Code,  {  65S."  Inyo  Cons.  Water 
Co.  V.  Jess,  161  Cal.  616,  119  Pac.  934.  To 
precisely  the  same  Import  is  the  later  case 
of  Merritt  v.  City  of  Los  Angeles.  162  Cal. 
47,  120  Pac.  1064.  In  both  of  these  cases 
this  court  was  discussing  the  attempted  In- 
terference with  one  who  was  or  claimed  to 
be  In  possession  of  the  public  domain  under 
notices  of  appropriation,  and  who  was  or 
claimed  to  be  in  diligent  prosecution  of  the 
work  as  against  the  hostile  claim  and  inter- 
ference of  a  private  third  person.  That  the 
law  thus  declared  by  these  decisions  is  un- 
impeachable In  point  of  soundness  may  not, 
we  think,  be  successfully  questioned.  The 
property  right  is  not  dissimilar  to  that  which 
this  court  declares  belongs  to  the  locator  of 
oil  lands,  in  peaceable  and  in  diligent  prose- 
cution of  work  seeking  a  discovery  of  oil, 
before  the  discovery  is  actually  made.  Such 
a  locator,  we  have  held,  has  a  posses-sory 
right  which  is  property,  and  which  he  can 
maintain  In  the  courts  against  trespassers 
or  hostile  private  claimants.  Miller  v.  Chris- 
man,  140  CaL  440,  73  Pac.  10S3,  74  Pac.  444, 
9S  Am.  St  Rep.  63 ;  Weed  T.  Snook,  144  Cal. 
439,  77  Pac.  1023.  But  none  of  these  cases 
considered,  for  their  exigencies  did  not  call 
upon  them  to  consider,  the  character  of  the 
rights  thus  obtained  as  against  the  para- 
mount authority,  the  government  of  the  Unit- 
ed States.  But  we  are  not  without  positive 
pronouncement  from  the  Supreme  Court  of 
the  United  States  upon  this  precise  question. 
In  Bear  Lake  Irrigation  Co.  ▼.  Garland,  164 
U.  S.  1,  17  Sup.  Ct  7,  41  L.  EJd.  327,  the  sec- 
tion from  which  we  have  quoted  came  before 
the  court  and  received  careful  analysis. 
From  the  opinion  of  that  case  we  quote  at 
length,  as  follows: 

"So  far  as  the  public  land  is  concerned,  over 
or  through  which  these  ditches  for  the  canal 
were  dug,  the  statutes  above  cited  create  no 
title,  legal  or  equitable,  in  the  individual  or 
company  that  simply  takes  possession  of  such 
land.  The  government  enacts  that  any  one  may 
go  upon  its  public  lands  for  the  purpose  of 
procuring  water,  digging  ditches  for  canals,  etc., 
and  when  rights  have  become  vested  and  ac- 
crued which  are  recognized  and  acknowledged  by 
the  local  customs,  laws,  and  decisions  of  courts; 
such  rights  are  aclmowledged  and  confirmed. 
Under  this  statute  no  right  or  title  to  the  land, 
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or  to  a  right  of  way  orer  or  through  it,  or  to 
th«  use  of  water  from  a  well  thereafter  to  be 
dug,  vests,  as  against  the  gOTernment,  in  the 
party  entering  upon  possession  from  the  mere 
fact  of  such  possession,  unaccompanied  by  the 
performance  of  any  labor  thereon.  Undoubtedly 
rights  as  against  third  persons  are  acquired  by 
priority  of  possession,  and  the  government  wiU 
and  does  recognize  such  rights  as  between 
those  parties.  This  is  the  principle  running 
throngh  the  cases  cited  by  the  counsel  for  ap- 
pellants. In  Sullivan  v.  Northern  Spy  Mining 
Co..  11  Utah,  438,  40  Pac.  709,  30  L.  R.  A. 
186,  which  is  one  of  those  cases,  the  priority 
of  possession  of  the  person  who  entered  upon 
the  public  land  and  dug  the  well  was  recog- 
nized as  thereby  making  a  superior  title  to  the 
use  of  the  water  from  the  well  over  that  ac- 
quired by  a  person  who  was  the  subsequent 
purchaser  of  the  land  from  the  government  In 
that  case  the  well  had  been  dug  and  the  con- 
dition fulfilled.  If  no  well  had  ever  been  dui!, 
and  a  reasonable  time  for  digging  it  had  passed, 
the  mere  priority  of  possession  would  have 
given  no  superior  title  to  the  land  over  that  ac- 

Suired  by  the  grantee  from  the  government, 
t  is  the  doing  of  the  work,  the  completion  of 
the  well,  or  the  digging  of  the  ditch,  within  a 
reasonable  time  from  the  taking  possession, 
that  gives  the  right  to  use  the  water  in  the  well 
or  the  right  of  way  for  the  ditches  of  the  canal 
upon  or  through  the  public  land.  Until  the 
completion  of  this  work,  or,  in  other  words,  un- 
til the  performance  of  the  condition  npon_  which 
the  right  to  forever  maintain  possession  is  bas- 
ed, the  person  taking  possession  has  no  title, 
legal  or  equitable,  as  against  the  government. 
What,  if  any,  equitable  claims  a  party  might 
have  upon  the  government  who  did  a  large 
amount  of  work,  but  finally  failed  to  complete 
the  necessary  amount  to  secure  the  water  or 
right  of  way,  it  is  not  necessary  to  determine  or 
discuss.  Those  equities  would  not,  in  any  event, 
amount  to  an  equitable  title  to  the  right  of  way 
or  to  the  use  of  the  water,  and  bo  need  not  be 
here  considered." 

In  United  States  v.  Rickey  Land  ft  Cattle 
Co.  (C.  C.)  164  Fed.  496,  Rickey  bad  taken 
appropriate  steps  to  secure  a  reservoir  site 
on  the  public  domain,  had  purchased  works 
of  considerable  value  for  the  purpo&e  of  di- 
verting waters  into  the  reservoir  site  and 
was  actually  engaged  in  the  construction  of 
a  tunnel  to  lead  the  waters  from  the  reser- 
voir for  useful  distribution,  when  the  lauds 
affected  by  his  work  were  temporarily  with- 
drawn, as  here,  by  the  Secretary  of  the  In- 
terior for  reservoir  purposes.  Rickey  pro- 
ceeded with  the  work  under  the  contention 
that  against  the  United  States  goveruiueiit  he 
had  acquired  the  vested  right  so  to  do.  The 
government  sought  injunction  under  its  bill, 
setting  forth  the  facts,  and  the  defendant, 
successor  in  Interest  to  Rickey,  demurred. 
The  demurrer  was  overruled,  the  Circuit 
Court  in  so  doing  and  in  discussing  the  ques- 
tion saying: 

"It  is  very  clear  that  no  one  can  under  these 
sections  acquire  as  against  the  government  a 
vested  easemeut  in  and  to  public  land.s  for  a 
reservoir  site  until  the  actual  completion  of 
the  reservoir,  so  that  the  waters  to  be  im- 
pounded therein  could  be  applied  to  the  beucti- 
cial  uses  contemplated  by  tiie  irrigation  system 
of  which  it  forms  a  pnrt.  Tbis  was  the  con- 
struction placed  upon  tliese  sections  by  the  Su- 
preme Court  in  Bear  Lake  Irrigation  Co.  v. 
(5arland.  164  U.  S.  1,  18,  19,  17  Sup.  Ct.  7,  12, 
41  U   Ed,  327." 


There  can  be  no  argument  so  sharp  as  to 
whittle  down  the  obvious  and  controlling 
meaning  of  the  language  of  these  dedsiona 
which  we  have  quoted.  That  language  Im- 
ports this,  and  nothing  bat  this,  that  until 
the  completion  of  the  work  no  title,  legal  or 
equitable,  vests  in  the  approprlator,  no  right 
vests  which  the  government  of  the  United 
States  Is  compeUed  to  recognize.  The  prop- 
erty rights  which  do  accrud  are  such  as  to 
protect  the  approprlator  from  the  acts  of  all 
persons  saving  the  paramount  authority.  So 
far  as  the  United  States  Itself  is  concerned, 
it  is  under  no  Justiciable  duty  in  law  or 
equity  to  such  an  approprlator  until  bis  work 
shall  have  been  completed.  Before  comple- 
tlon  what  may  the  United  States  do?  It  may 
do  as  in  the  case  of  oil  lands  It  has  done, 
by  withdrawals  arrest  all  work  before  dis- 
covery, without  compensation  to  the  locator 
for  his  expenditures.  U.  S.  v.  Mid  West  Oil 
Co.,  236  U.  S.  459,  35  Sup.  Ct.  309,  59  U  Ed. 
673.  Congress,  it  is  to  be  remembered,  under 
the  Constitution  of  the  United  States,  has  the 
sole  power  of  disposition  and  control  of  the 
public  lands.  Const.  U.  S.  art  4,  {  3,  subd.  2. 
In  contemplation  of  this  power,  the  respond- 
ent's argument  that  the  orders  of  withdrawal 
in  this  case  were  temporary  orders,  that  they 
operated  only  to  suspend  and  not  to  destroy 
the  rights  of  the  original  locators,  and  that 
those  rights  were  revived  In  ail  their  full- 
ness upon  the  formal  vacation  of  the  orders 
of  withdrawal  loses  all  force  in  view  of  the 
congressional  exercise  of  the  power  to  whicli 
we  have  adverted.  Congress,  had  it  chosen 
to  do  so,  without  any  order  of  withdrawal 
having  been  made  by  the  executive  depart- 
ment, oould  have  granted  the  lands  and 
rights  to  the  city  of  Los  Angeles,  as  In  fact 
it  did,  during  the  existence  of  the  orders  of 
withdrawal.  It  may  be  conceded  that  to  have 
done  80  would  have  been  a  harsh  exercise  of 
the  power,  but  this  concession  can  have  no  ef- 
fect upon  the  legality  of  the  exercise.  So  here 
the  legal  situation  presented  is,  and  this 
statement  of  it  is  made  in  the  light- most 
favorable  to  respondent,  that  before  respond- 
ent's predecessors  in  Interest  had  acquired 
any  vested  right  in  the  matter  against  the 
United  States,  Congress,  in  the  exercise  of  its 
supreme  auihority,  made  conveyance  to  the 
city  of  Los  Angeles  of  the  lands  and  of  the 
waters  In  connection  therewith  for  all  the 
purposes  for  which  they  were  designed  to 
be  used  by  the  original  approprlators.  It 
must  be  held  that  these  approprlators  and 
all  others  upon  the  public  domain  act  with 
the  knowledge  and  under  the  peril  to  their 
ventures  that  this  may  be  done.  Tlie  proper- 
ty rights  which  they  acquire  while  working 
and  before  those  rights  have  become  vested 
as  against  the  government  of  the  United 
States,  are  held,  as  it  were,  upon  condition 
subsequent.  In  that  they  are  liable  to  ex- 
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ttngaishment  at  any  time  by  an  act  of  C!on- 
sreas  directed  to  that  end. 

Th\a  conclusion,  without  regard  to  any 
other  qnestions  presented.  Is  determinative  of 
this  case,  and  the  judgment  and  order  ap- 
pealed from  are  therefore  reversed. 

We  concur:  ANGELLOTTI,  C.  J. ;  SHAW, 
J.;    SliOSS,  J.;    MBLVIN,  J.;   LAWLOR,  J. 


(34  Cal.  App.  42S) 

BARCLAY  et  al.  v.  SUPREME  IX)DGB  OF 

FRATERNAL  BROTHERHOOD. 

(CSt.  2128w) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Aug.  14,  1917.    Rehearing  Denied 
by  Stipreme  Court,  Oct.  11,  1917.) 

1.  Tenttk  ®=361— Motion  fob  Chanqb— Thoe 

— ^Affidavit  of  Mebits — Statute. 
Where  defendant's  motion  for  change  of  ven- 
ne  was  made  and  granted  pursuant  to  Code 
Civ.  Proc.  §  397,  subd.  3,  providing  that  a 
change  of  venue  may  be  had  when  the  conven- 
ience of  witnesses  and  the  cause  of  justice  will 
he  promoted  thereby,  the  motion,  accompSDled 
by  an  affidavit  of  merits,  was  not  required  to  be 
filed  when  defendant  filed  its  answer,  though  sec- 
tion 396  requires  that  a  demand  for  change  of 
venue,  based  on  the  ground  that  the  action  was 
not  commenced  in  the  proper  county,  must  be 
made,  accompanied  with  an  affidavit  of  merits, 
when  defendant  demurs  or  answers ;  the  motion 
could  be  rightfully  made  within  a  reasonable 
time  after  the  case  was  at  issue  upon  the  facts. 

2.  Vkwue  «=365— Motion  fob  Chanob— Affi- 
davit of  Mekits— Statute. 

An  affidavit  of  merits  is  not  essential  to  an 
application  for  change  of  venue  grounded  upon 
the  convenience  of  witnesses  pursuant  to  Code 
Civ.  Proc  I  397,  sabd.  8. 

3.  Venue  4=>61— Application  fob  Chanob— 
Delay. 

Though  applications  for  change  of  venue  are 
generally  classed  as  dilatory  moves  which 
should  be  presented  and  prosecuted  with  dili- 
gence to  secure  favorable  consideration,  the  mere 
fact  that  motion  for  change  was  not  made  until 
nearly  a  year  after  issue  was  joined  on  the 
facts  did  not  of  itself  deprive  the  court  of  power 
to  grant  the  motion;  despite  the  delay,  it  was 
the  court's  duty  to  determine  the  good  faith  of 
the  motion,  and  then  to  ascertain  whether  or 
not  the  delay  complained  of  was  oppressive,  and 
lilcely  to  result  in  detriment  to  the  adverse 
party. 

4.  Venue  4s952(1)— Chanob— Discbetion  or 

COUBT. 

In  an  action  wherein  plaintiffs,  as  benefi- 
ciaries of  a  fraternal  insurance  order,  sought  to 
enjoin  the  collection  of  assessments  levied  under 
an  alleged  illegal  by-law,  defendant  moved,  for 
convenience  of  witnesses,  to  change  place  of 
trial  from  the  county  of  San  Francisco  to  the 
countv  of  Lios  Angeles,  and  offere<I  an  affidavit 
that  the  home  office  of  defendant  was  in  Loe  An- 
geles; that  all  defendant's  records  were  kept  in 
the  office  in  Los  Angeles ;  that  many  of  the 
records  contained  matters  ueccss.iry  as  evidence 
in  establishing  defendant's  defense;  and  that  it 
was  impossible  to  ascertain  in  advance  of  trial 
just  what  particular  books,  etc.,  might  be  need- 
ed. The  counter  affidavits  relied  on  by  plain- 
tiff to  show  that  the  convenience  of  witnesses 
would  be  promoted  by  trial  in  San  Francisco 
related  only  to  the  production  of  evidence  on 
matters  admitted  by  defendant.  HeM,  that  the 
order  granting  defendant's  motion  for  change  of 


venue  was  a  proper  exercise  of  the  conrt'i  dia- 
cretion. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsoo;  J.  M.  Sea  well. 
Judge. 

Action  by  R>  S.  Barclay  and  others  against 
the  Supreme  Lodge  of  the  B^atemal  Brother- 
hood, a  corporation.  From  an  order  chang- 
ing the  place  of  trial,  plaintlfTs  appeaL  Af- 
firmed. 

W.  C.  Cavltt,  of  San  Francisco,  for  appel- 
lants. Davis,  Kemp  &  Post  and  Carlos  S. 
Hardy,  all  of  Los  Angeles,  for  respondent 

liENNON,  P.  J.  This  Is  an  appeal  from  ao 
order  changing  the  place  of  trial  from  the  city 
and  county  of  San  Francisco  to  the  county  of 
Los  Angeles,  grounded  solely  upon  the  con- 
veulence  of  the  witnesses  in  an  action  wbere- 
\fi  the  plaintiffs,  as  benefldary  members  of 
the  corporation  defendant,  sought  a  decree 
enjoining  the  collection  of  certain  assess- 
ments, which  were  levied  against  the  plaln- 
tl£fs  and  other  members  of  the  defendant, 
pursuant  to  an  amended  by-law  revising  and 
raising  the  rate  of  assessment  which  the 
plaintiffs  and  other  members  were  originally 
subjected  to,  and  which  the  plaintiffs  alleged 
was  illegally  adopted  by  the  defendant  and 
without  the  consent  of  the  plaintiffs. 

The  defendant  by  Its  answer  admitted  the 
adoption  of  the  by-law  in  question  and  the 
attempted  enforcement  of  the  new  rate  of 
assessment,  but  defended  the  action  by  aver- 
ring that  the  contracts  of  Insurance  issued 
to  and  held  by  the  plaintiffs  expressly  pro- 
vided that  they  were  made  and  held  subject, 
not  only  to  the  by-law  In  force  at  the  time  of 
their  execution,  but  also  to  any  amendments 
thereto,  which  from  time  to  time  might  be 
adopted  by  the  defendant ;  that  the  plaintiffs, 
through  their  authorized  representatives 
elected  to  the  Supreme  Lodge  of  the  defend- 
ant, consented  to  the  adoption  of  the  by-law 
in  question;  that  an  actuarial  examination 
of  the  defendant  society  revealed  the  fact 
that  the  rate  of  assessment  originally  fixed 
by  the  by-laws  did  not  provide  a  fund  suffi- 
cient to  pay  the  benefits  promised  plaintiffs ; 
that  the  new  rate  fixed  by  the  amended  by- 
law was  necessary  to  cover  a  deficiency  exist- 
ing In  the  Insurance  fund  of  the  defendant, 
which  resulted  because  of  the  Insufficiency  of 
the  original  rate  of  assessment;  that  the 
statutes  of  the  state  relating  to  the  regulation 
and  control  of  fraternal  societies  (Stats.  1911, 
p.  1320)  provided  and  required  that  every 
fraternal  benefit  society  doing  business  In 
the  state,  the  valuation  of  whose  certificate 
made  December  31,  1917,  shows  that  the 
present  value  of  the  future  net  contributions 
together  with  the  admitted  net  assets  was  less 
than  90  per  cent  of  the  present  value  of  the 
promised  benefits  and  accrued  llubilitles, 
would  be  required  to  reduce  such  deficiency 
not  less  than  5  per  cent,  of  the  total  deficiency 
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<n  December  31,  1917,  at  eacb  succeeding 
triennial  valuation,  and  that  under  the  rate 
collected  prior  to  the  raise  of  rates  by  the  de- 
fendant, pursuant  to  the  amended  by-law  In 
question,  such  a  deticiency  did  exist,  and  that 
the  Improvements  therein  required  by  this 
law  could  not  be  made  except  by  an  Increase 
of  the  original  rates. 

The  action  was  instituted  in  the  court  be- 
low February  15,  1913.  The  defendant's  an- 
swer was  filed  July  10,  1913,  and  the  plain- 
tiffs' demurrer  thereto  was  disallowed  Janu- 
ary 3,  1014.  On  January  27,  1915,  plaintiffs 
gave  notice  of  a  motion  to  set  the  cause  for 
trial,  and  on  January  30,  1915,  defendant 
nied  its  notice  of  motion  to  change  the  place 
of  trial,  grounded  upon  the  convenience  of 
the  witnesses  and  the  promotion  off  the  ends 
of  justice.  ■ 

[1]  The  motion  for  a  change  of  venue  was 
made  and  granted  pursuant  to  the  provisions 
of  subdivision  3  of  section  397  of  the  Code  of 
Civil  Procedure,  and  consequently  the  motion 
accompanied  by  an  a£Bdavit  of  merits  was  not 
required  to  be  filed  at  the  time  the  defend- 
ant filed  its  answer. 

The  Code  section  under  consideration  pro- 
vides that  the  court  may  on  motion  change 
the  place  of  trial  of  an  action  for  any  one 
of  several  enumerated  causes,  and  while  it 
is  true  that  section  396  of  the  same  Code  re- 
quires that  a  demand  for  a  change  of  venue 
based  upon  the  ground  that  the  action  was 
not  commenced  in  the  proper  county  must  be 
made  accompanied  with  an  afiildavit  of  merits 
at  the  time  the  defendant  demurs  or  answers, 
nevertheless  this  section  must  be  read  in 
conjunction  with  section  397.  Bohn  v.  Bohn, 
164  Cal.  532,  129  Pac.  981.  Manifestly  the 
provisions  of  subdivision  1  of  the  latter  sec- 
tion to  the  effect  that  a  change  of  the  place 
of  a  trial  may  be  had  upon  a  showing  that 
the  county  designated  In  the  complaint  is  not 
the  proper  county  for  the  trial  are  entirely 
separate  and  distinct  from  subdivision  3  of 
the  same  section  (section  397,  Code  Civ. 
Proc.),  vrhlch  provides  that  a  change  of  the 
place  of  trial  may  be  had  when  the  conven- 
ience of  witnesses  and  the  cause  of  Justice 
will  be  thereby  promoted.  In  other  words, 
granting  that  the  action  was  commenced  in 
the  proper  county,  nevertheless  the  defendant 
was  entitled  to  a  change  of  venue  upon  the 
ground  of  the  convenience  of  witnesses,  etc, 
and  in  the  absence  of  any  statutory  limita- 
tion of  the  time  within  which  the  motion  may 
be  made  upon  that  ground,  it  could  be  right- 
fully made  within  a  reasonable  time  after  the 
case  was  at  issue  upon  the  facts.  Cook  v. 
Pendergast,  61  Cat  72,  78. 

[2]  The  alBdavit  of  merits  filed  upon  behalf 
of  the  defendant  In  support  of  the  motion  is 
in  the  usual  form,  and  apparently  meets  all 
of  the  requirements  of  the  rule  relating  to 
such  affidavits,  but  even  If  It  were  deficient  in 
the  particulars  claimed  by  counsel  for  the 
plaintiffs,  it  would  not  follow  that  the  motion 


was  Improperly  granted,  because  an  affidavit 
of  merlta  Is  not  essential  to  an  application 
for  a  change  of  venue,  groimded  upon  the 
convenience  of  witnesses.  Cook  v.  Pender- 
gast, supra;  Pascoe  v.  Baker,  158  CaL  232. 
110  Pac.  815. 

[3]  While  It  is  true  that  applications  for 
a  change  of  venue  are  generally  classed  and 
considered  as  dilatory  moves,  and  therefore 
should  be  presented,  and  prosecuted  with  dil- 
igence in  order  to  secure  favorable  consider- 
ation, nevertheless  the  mere  fact  that  the  mo- 
tion in  the  present  case  was  not  made  until 
nearly  a  year  after  Issue  was  Joined  on  the 
facts  did  not.  In  and  of  itself,  operate  to  de- 
prive the  court  of  the  power  to  pass  upon 
and  grant  the  motion.  Despite  such  delay,  it 
was  the  duty  of  the  court  to  determine  from 
ail  of  the  attending  facts  and  circumstances 
the  bona  fides  of  the  motion,  and  then  to  as- 
certain whether  or  not  the  delay  complained 
of  was  oppressive,  and  did,  or  would  be' like- 
ly to,  result  in  detriment  to  the  plaintiffs. 
Doubtless  In  determining  these  questions  the 
court  below  considered  the  fact  that  the 
plaintiffs  had  delayed  for  nearly  a  year  be- 
fore moving  to  set  the  cause  for  trial. 

The  determination  of  these  questions  nec- 
essarily rested  in  the  sound  discretion  of  the 
court  below,  and  while  it  may  be  conceded 
that  the  motion  for  a  change  of  venue  might 
have  been  properly  denied  upon  the  ground 
of  undue  delay  in  presenting  it,  still  we  are 
not  prepared  to  say  that,  under  all  of  the 
circumstances,  the  order  granting  It  was  an 
abuse  of  discretion. 

[4]  Upon  the  hearing  of  the  motion,  and 
In  support  thereof,  there  was  offered  and  re- 
ceived in  evidence  the  affidavit  of  C.  A.  Post, 
the  supreme  counselor  of  the  defendant,  to 
the  effect  that  the  home  office  and  principal 
place  of  business  of  the  defendant  was  at  all 
times  in  the  city  of  Los  Angeles ;  that  all  the 
books,  papers,  and  records  of  the  defendant 
were  kept  at  the  office  of  the  supreme  secre- 
tary at  the  home  office  In  Los  Angeles;  tbat 
many  of  said  books,  etc.,  contain  matters  and 
things  (detailing  them)  material  and  neces- 
sary as  evidence  In  the  establishment  of  tbe 
defendant's  defense  to  the  action;  that  on 
accoimt  of  many  matters  and  thlng;s  which 
may  he  developed  In  evidence  during  the 
course  of  the  trial  it  was  impossible  to  as- 
certain in  advance  of  the  trial  Just  what  par- 
ticular books,  records,  etc.,  may  be  needed  as 
evidence,  and  therefore  it  was  desirable  and 
necessary  in  order  that  the  trial  be  facilitated 
and  the  ends  of  Justice  promoted  that  the 
trial  be  held  In  the  county  of  the  defendant's 
principal  place  of  busluess,  where  its  books, 
records,  etc.,  would  be  readily  accessible. 

The  affidavit  referred  to  further  deposed 
that  in  conjunction  with  an  inspection  and 
consideration  of  the  defendant's  books,  rec- 
ords, etc.,  the  testimony  of  its  supreme  presi- 
dent, secretary,  chief  cleric  and  head  book- 
keeper concerning  certain  designated  and  ma- 
terial matters  would  be  required  to  establish 
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the  defense  interposed,  and  that  each  of  the 
oiBcials  named  reside  In  the  county  of  Los 
Angeles. 

The  fact  that  the  affidavit  In  question  re- 
ferred to  all  of  the  books,  records,  and  papers 
of  the  defendant  is  a  sufficient  answer  to  the 
contention  that  it  did  not  allege  that  the 
original  books,  records,  etc.,  of  the  defendant 
were  at  and  kept  in  the  city  of  Los  Angeies ; 
and  manifestly  the  counter  affidavit  of  one 
Rae  Plummer  made  npon  behalf  of  the  plain- 
tiffs, wherein  she  averred  that  she  kept  in  the 
dty  of  San  Francisco  certain  original  books 
of  entry  of  the  local  subordinate  lodge  known 
as  San  Francisco  Lodge,  No.  69,  had  no 
tendency  to  show  that  the  original  books, 
records,  etc,  of  the  Supreme  Lodge  of  the 
defendant  were  kept  elsewhere  than  in  Los 
Angles,  as  alleged  in  the  defendant's  affi- 
davit 

Hie  Plummer  and  other  counter  affidavits, 
reUed  upon  by  the  plaintiffs  to  show  that  the 
convenience  of  witnesses  would  be  promoted 
by  a  trial  of  the  case  in  the  Ats  of  San 
Francisco,  relate  only  to  the  production  of 
evidence  which  would  have  been  limited  to 
showing  the  plaintiffs'  good  standing  in  the 
local  lodge,  but  Inasmuch  as  that  fact  was 
admitted  to  be  true,  either  in  the  answer  of 
defendant  or  by  stipulation  filed  in  open 
court,  the  plaintiffs  obviously  would  not  have 
been  put  to  the  necessity  of  producing  wit- 
nesses upon  that  phase  of  the  case.  In  fact, 
every  material  allegation  of  the  plaintiffs' 
complaint,  save  the  alleged  illegality  of  the 
adoption  of  the  by-law  in  question,  was  like- 
wise, in  effect,  admitted.  Therefore  only  the 
evidence  and  witnesses  designated  in  the  af- 
fidavit of  the  defendant  would  be  required 
upon  the  trial  of  the  case,  and  as  that  evi- 
dence and  those  witnesses  were  permanently 
located  in  Los  Angeles,  we  have  no  doubt 
but  that  the  order  granting  the  motion  was 
a  proper  exercise  of  discretion. 

We  are  unable  to  discover  any  material  or 
drcnmstantial  conflict  in  the  entire  evidence 
adduced  upon  the  hearing  of  the  motion,  but 
even  if  such  a  conflict  existed,  as  counsel  for 
plaintiffs  seem  to  contend,  we  would  not  in- 
terfere with  the  order  of  the  court  in  the 
absence  of  a  showing  of  an  abuse  of  discre- 
tion. 

The  order  appealed  from  is  affirmed. 

We  concur:  RICHARDS,  J.;  KBRRI- 
GAN,  J. 

(M  Cal.  App.  4U) 

PEOPLE  V.  CHARLIE.     (Cr.  405.)    • 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Aug.  6,  1017.) 

1.  Cbiminai,  Law  €=»1150(3)— Appbai/— Vee- 
MCT  ON  Conflicting  EvidenxeL 
On  appeal  in  a  criminal  case,  where  a  pro- 
nounced conflict  in  the  evidence  existed,  the  ver- 
dict of  the  jury  is  conclusive. 


2.  CsnanAi,  Law  «=al037(l)— Appeai,— Rks- 

KBVATION  of  GBOUNDS  OF  REVIEW— OBJEC- 
TION TO  Rejiabkb  OF  Counsel. 
Where  objection  to  remarks  of  the  district 
attorney,  of  such  character  that  any  damaging 
effect  on  defendant's'  rights  might  have  been 
obviated  by  timely  and  proper  instruction  to  the 
jury  that  they  were  not  at  liberty  to  consider 
such  remarks,  was  not  taken  by  defendant  at 
trial,  and  their  impropriety,  when  the  remarks 
were  made,  was  not  called  to  the  attention  of 
the  trial  court,  the  appeilate  court  cannot  in- 
quire into  the  merits  of  the  objection  made  to 
the  remarks. 

3.  Cbiminal  Law  <&=»1171(6)— Abgumbnt  of 

DiSTBICT  ATTOBNKY. 

In  prosecution  of  an  Indian  for  assault  with 
a  deadly  weapon,  where  the  district  attorney  de- 
clared in  argument  that  the  Indians  in  Modoc 
county  were  bright  people,  and  that  if  the  jury 
were  to  acquit  they  would  believe  that  they 
could  repeat  the  same  kind  of  conduct  with  im- 
punity, his  further  remarks  that  the  Indians  were 
a  little  bit  shrewder  than  was  thought,  and  that 
it  was  habitual  with  them  to  claim  that  their 
l)oys  were  over  21,  the  children  themselves  do- 
ing so  in  order  to  avoid  going  to  the  Indian 
school,  were  not  so  far  afield  as  to  have  seriously 
prejudiced  defendant's  rights. 

4.  Assault  and  Battkkt  «=>96(9)— Tbial  — 
Instbuction. 

In  a  prosecution  for  assault  with  a  deadly 
weapon  under  information  alleging  the  assault 
was  willfully,  unlawfully,  and  feloniously  com- 
mitted, an  instruction  that,  if  the  jury  believed 
that  defendant,  "as  charged  in  the  information," 
committed  an  assault,  etc.,  they  should  find  de- 
fendant guilty,  was  not  improper  as  obligating 
the  jury  to  find  defendant  guilty  irrespective 
of  his  defense  of  self-defense. 
6.  Cbiminal  Law  «=»823(6)— ApwaI/— Habm- 
LESs  EaEOB— Instbuction. 

In  a  prosecution  for  assault  with  a  deadly 
weapon,  though  an  instruction  on  self-defense 
was  awkwardly  phrased,  and  did  not  accurately 
state  the  law  according  to  Pen.  Code,  §  198, 
where  the  court  elsewhere  submitted  a  full  and 
complete  statement  of  the  law  of  self-defense, 
the  error  in  the  charge  was  harmless  to  defend- 
ant. 

6.  Cbiminal  Law  «=>823(6)— Appeal— Habm- 
LESs  Ebbob--Instbuctions. 

In  such  prosecution,  where  the  court  correct- 
ly charged  on  the  subject  of  self-defense,  the  er- 
ror in  instructing  that,  if  defendant  sought  a 
quarrel  with  the  assaulted  party  with  a  deadly 
weapon,  the  jury  should  find  defendant  guilty, 
whetlier  or  not  the  assaulted  party  attempted 
to  assault  defendant  with  a  deadly  weapon  in 
the  quarrel,  was  harmless  to  defendant.  ^ 

Appeal  from  Superior  Court,  Modoc  Coun- 
ty ;  Clarence  A.  Raker,  Judge. 

Robert  Charlie  was  convicted  of  assault 
with  a  deadly  weapon,  and  he  appeals.  Af- 
firmed. 

J.  T.  Sharp,  of  Alturas,  and  J.  Sidney 
Henderson,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  and  J.  Cliarles  Jones,  Deputy  Attj*. 
Gen.,  for  the  People. 

HART,  J.  The  information  In  this  case 
charges  that  the  defendant  on  the  18th  day 
of  March,  1017,  in  the  county  of  Modoc,  com- 
mitted upon  the  person  of  one  West  Steele  an 
assault  with  a  deadly  weapon.  The  Jury 
found  the  defendant  guilty  of  the  assault  as 
so  charged,  and  be  appeals  to  this  court 
from  the  judgment  of  conviction. 


»For  otbar  caui  see  •ante  topic  and  KEY-NUMBER  la  all  Key-Numbered  Dlgesia  and  Indeiet 
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Both  Oie  defendant  and  the  prosecntlng 
witness,  West  Steele,  are  Indians.  It  appears 
that  the  defendant  claimed  an  Indebtedness 
due  him  from  Steele  In  the  sum  of  $2,  the  for- 
mer claiming  that  the  latter,  prior  to  the 
date  of  the  trouble  resulting  in  the  assault, 
had  borrowed  that  amoimt  from  him.  On 
the  day  of  the  assault  the  defendant  had  In- 
tended going  to  the  town  of  Likely,  In  Modoc 
county,  but,  before  starting  to  said  town,  and 
accompanied  by  two  or  three  other  Indians, 
he  called  at  the  home  of  West  Steele,  a  short 
distance  from  Alturas,  for  the  purpose  of  col- 
lecting the  money  he  claimed  Steele  owed 
him.  On  entering  the  house,  the  defendant 
asked  Steele  for  the  money,  whereupon  the 
latter  declared  that  he  owed  the  defendant 
nothing.  An  altercation  followed,  resulting 
In  a  fist  fight,  the  defendant  being  the  ag- 
gressor in  the  assault,  having  struck  the  first 
blow.  After  for  a  brief  time  fighting  In  the 
house,  during  the  progress  of  which  an  old 
Indian  woman,  named  Katie  Pete,  attempted 
to  separate  the  men  and  so  put  an  end  to  the 
fight,  the  defendant  stepped  out  of  the  house 
onto  the  front  porch,  saying  to  Steele  as  he 
did  so  that  there  was  not  room  enough  in  the 
house  in  which  to  fight,  and  "you  come  out- 
side and  we  will  fight  it  out."  Steele  took 
off  his  overcoat  and  started  to  follow  the  de- 
fendant to  the  outside,  but  the  old  woman 
above  named  still  held  on  to  him  and  so  at- 
tempted to  prevent  him  from  going  outside. 
Steele,  however,  succeeded  in  getting  out  of 
the  door  and  onto  the  porch.  Just  as  he 
stei^ed  out  of  the  door,  the  defendant  struck 
him  with  a  knife  on  the  aide  of  the  head, 
near  the  left  eye,  Infilcting  an  ugly  wound, 
of  an  Inch  or  more  In  length,  and  which  pene- 
trated to  the  bone.  Steele  was  attended  by  a 
physician,  who  took  several  stitches  In  the 
wound  and  otherwise  treated  it.  The  defend- 
ant was  on  the  day  of  the  assault  arrested 
by  the  sheriff.  A  large  pocketknlfe,  which, 
when  open,  was  seven  Inches  In  length  from 
the  end  of  the  handle  to  that  of  the  blade, 
was  taken  by  the  officer  from  the  person  of 
the  defendant  Upon  the  blade  of  the  knife 
were  blood  stains.  The  defendant  admitted 
(o  the  sheriff  that  he  cut  Steele  with  said 
knife.  The  defendant  was  to  some  extent  in- 
toxicated at  the  time  of  the  affray. 

The  above  recital  of  the  facta  Is  founded 
upon  the  testimony  Introduced  by  the  people. 

The  defendant  and  his  witnesses  gave  an 
entirely  different  version  of  the  difficulty,  so 
far  as  the  vital  facts  were  concerned.  The 
accused  testified  that  Steele  was  the  aggres- 
sor ;  that  be  (Steele)  struck  the  first  blow  in 
the  bouse;  that,  while  he  (defendant)  him- 
self saw  nothing  in  the  hand  of  Steele  as  the 
latter  emerged  from  the  house  and  appeared 
on  the  porch,  an  Indian  named  Griffith,  who 
followed  Steele  out  on  the  porch,  yelled  to 
defendant  that  Steele  had  a  knife  In  his 
hand;  that  Steele,  almost  simultaneonsly 
with  the  warning  so  given,  struck  at  the  de- 
fendant, but  the  Wow  failed  of  Its  mark; 
that  thereupon,  believing  that  Steele  had  a 


knife  In  his  band,  he  (defendant)  struck  the 
former  with  a  knife,  which  he  had  hastily 
taken  from  his  po<iket  and  (H)ened  when 
warned  that  Steele  was  likewise  armed. 

[1]  It  iB,  of  course,  apparent  that  a  pro- 
nounced conflict  in  the  evidence  exists,  and 
obviously  the  familiar  rule  as  to  such  con- 
flicts must  govern  this  court  in  considering 
the  questions  of  fact  thus  arising.  The  jury, 
as  is  well  understood,  had  the  right  to  accept 
the  testimony  of  the  people  and  reject  that 
of  the  defendant.  This  they  obviously  did, 
and  their  conclusion  is  conclusive  upon  us. 
While  It  Is  not  for  this  court,  under  such  a 
state  of  the  record  as  to  the  proof  as  is  pre- 
sented here,  to  analyze,  or  otherwise  consider 
the  testimony  for  the  purpose  of  Justifying 
the  jury's  verdict.  It  may  nevertheless  be 
suggested  that  it  is  not  to  be  wondered  that 
the  Jury  should  have  rejected  the  tesUmony 
of  the  defendant,  since  It  appears  that,  on 
having  his  attention  called  at  the  trial  to  a 
radical  variance  between  his  testimony  given 
there  and  that  given  at  his  preUmiuary  hear- 
ing u{K)n  vitally  Important  facts,  he  admitted 
that  he  lied  and  gave  false  testimony  when 
testifying  before  the  magistrate. 

But  the  points  which  the  defendant  the 
more  seriously  and  earnestly  urges  ui)on  us 
Involve  the  alleged  misconduct  of  the  district 
attorney  In  his  address  to  the  jury  and  cer- 
tain Instructions  embraced  within  the  court's 
charge  to  the  jury.  These  propositions  will 
now  be  considered. 

1.  While  the  defendant  testified  at  the  pre- 
liminary hearing  of  the  charge  that,  as  Steele 
stepped  out  of  the  door  onto  the  porch,  the 
witness  Griffith  addressing  the  defendant, 
exclaimed,  "Look  out,"  he  did  not  at  said 
hearhig  testify  that  Griffith  at  the  time 
mentioned  also  warned  him  that  Steele  had  a 
knife  in  his  hand.  The  district  attorney,  on 
cross-examination  of  the  defendant  at  the 
trial,  asked  him  why,  if  it  were  true,  as  be 
declared  it  to  be  at  the  trial,  that  GrltOth 
warned  him,  at  the  time  Steele  stepped  out 
on  the  porch,  that  the  latter  had  a  knife  In 
his  hand,  he  did  not  testify  to  that  fact  at 
the  preliminary  examination,  to  which  the 
defendant  returned  the  explanation: 

"I  know  I  didn't  have  a  lawyer  in  the  jus- 
tice's court    And  I  made  a  mistake  there." 

The  district  attorney.  In  commenting  upon 
the  disparity  between  the  defendant's  testi- 
mony before  the  magistrate  and  that  givm 
by  him  at  the  trial  regarding  the  matter  men- 
tioned, said: 

"That  was  defendant's  testimony  down  before 
the  magistrate,  and  if  it  was  not  the  truth  it 
came  pretty  near  l>eing.  That  was  before  he 
had  anv  attorneys  to  teil  him  it  was  not  true. 
When  he  got  attomeya,  they  said  to  him,  'We 
can  make  a  fine  self-defense  case  oat  of  thia,  so 
you  say  that  you  saw  the  knife;  you  must  tell 
that  all  the  time,  and  we  will  put  Oakley  (mean- 
ing the  witness  Griffith),  on  the  stand  to  cor- 
roborate you,  and  we  have  got  a  good  case.' " 

[2]  The  defendant  here  contends  that  the 
above  language  was  entirely  without  justifi- 
cation from  the  record,  and  that  its  effect 
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was  to  Intq^Ire  In  the  Jury  great  prejudice 
against  the  defense  set  up  by  him.  The  re- 
marks were  not  warranted  by  anything  found 
In  the  record,  and,  of  course,  the  plain  Im- 
plication from  said  language  Is  that  the  de- 
fendant's counsel  had  manufactured  for  him 
a  spurious  case  of  self-defense,  an  Imputation 
which  should  never  be  made  before  a  Jury  in 
any  case,  much  less  in  a  criminal  case.  In 
which  a  person's  liberty  is  at  stake,  unless 
there  is  clear  evidence  brought  properly  Into 
the  record  Justifying  It  But  we  are  not  au- 
thorized to  Inquire  into  the  merits  of  the 
objection  made  to  said  remarks,  because  the 
record  does  not  disclose  that  such  objection 
was  taken  at  the  trial,  or  that  the  matter 
was,  at  the  time  the  remarks  were  made,  call- 
ed to  the  attention  of  the  trial  court.  Since 
the  remarks  complained  of  were  wholly  be- 
yond Justification  by  the  record,  and,  indeed, 
so  plainly  so  that  the  Jury  themselves  must 
«  have  at  once  perceived  it,  we  think  that  tiny 
possible  prejudice  which  might  have  followed 
therefrom  could  have  been  corrected  or  de- 
stroyed by  an  order  of  the  court  striking 
them  out  and  an  admonition  to  the  Jury  to 
disregard  them.  It  has  been  repeatedly  held 
in  this  as  well  as  in  other  Jurisdictions  that 
an  objection  to  unwarranted  and  objectiona- 
ble remarks  by  the  district  attorney,  In  the 
course  of  his  argument  to  the  Jury  in  a  crimi- 
nal case,  where  such  remarks  are  of  a  charac- 
ter that  any  damaging  effect  thereof  on  the 
rights  of  the  accused  may  be  obviated  by 
timely  and  proper  Instruction  by  the  court  to 
the  Jury  that  they  were  not  at  liberty  to  con- 
sider sudi  remarks  in  their  deliberations  up- 
on th^r  verdict,  will  not  be  reviewed  or  con- 
sidered by  the  appellate  court  unless  the 
remarks  so  complained  of  have  been  objected 
to  at  the  time  they  were  made  and  the  power 
of  the  court  to  correct  the  abuse  then  invok- 
ed. People  T.  Ah  Fook,  64  CaL  380,  883,  1 
Pac.  847;  People  v.  Beaver,  88  CaL  420,  28 
Pac.  821;  People  v.  Frigerlo,  107  CaL  153, 
40  Pac.  107 ;  People  v.  Kramer,  117  CaL  647, 
651,  49  Pac.  842;  People  v.  Brlttan,  118  Cal. 
409,  412,  60  Pac.  664;  People  v.  Owens,  132 
CaL  460,  471,  64  Pac.  770;  People  v.  Shears, 
133  CaL  154,  159,  65  Pac.  296;  People  v. 
Ruef,  14  Cal.  App.  676.  619,  114  Pac.  48,  54; 
People  V.  Amer,  8  CaL  App.  137,  143,  96  Pac 
401 ;  People  v.  Stein,  23  Cal.  App.  108,  118, 
137  Paa  271 ;  People  v.  Te  Foo,  4  CaL  App. 
730,  89  Pac.  450;  Horn  v.  State,  12  Wyo.  162, 
73  Paa  706. 

[3]  But  the  defendant  complains  that  the 
district  attorney.  In  the  course  of  his  argu- 
ment, further  transcended  the  record,  and  in 
■o  doing  prejudiced  the  Jury  against  him 
when  he  made  the  following  obserratlons: 

"These  Indians  are  a  little  bit  shrewder  than 
we  think.  For  example,  they  cannot  compel 
Indians  over  21  years  of  age  to  go  to  the  Bid- 
well  School,  and  there  is  not  an  Indian  boy 
running  around  here  but  Trhat  claims  he  is  over 
21  years  of  age,  even  when  you  know  positively 
they  cannot  be  over  10.  You  would  be  surpris- 
ed, but  if  yon  ask  some  Indian  with  a  little  bit 
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of  a  boy  bow  old  the  boy  Is  yon  would  get  the 
reply,  'Why  he  is  22  years  old.'  It  is  always 
22  years  old,  to  keep  from  sending  the  boy  over 
to  scbooL  I  have  taken  particular  notice,  an/, 
where  1  have  a  pretty  good  idea  of  their  age,  it 
is  often  amusing  to  have  them  claim  to  be  22 
years  old  when  they  were  only  about  12  or  14, 
Another  thing  is  that  they  never  get  any  older 
than  22.  Wild  Bill  here  will  get  on  that  stand 
and  swear  that  he  is  about  22  or  23  years  old. 
It  has  been  done  here  in  court  so  many  times 
that  I  know  just  how  it  is." 

Counsel  for  the  defendant  objected  to  said 
remarks,  and  requested  the  court  to  instruct 
the  district  attorney  to  confine  himself  to  the 
record.  The  court  in  reply  stated  that  it 
was  of  the  opinion  "that  it  is  proper  argu- 
ment; it  is  an  Illustration  is  all." 

The  remarks  thus  objected  to  and  abov« 
quoted  were  made  by  the  prosecutor  in  sub- 
stantiation of  a  declaration  previously  made 
by  him  in  his  argument  that  the  Indians  in 
Modoc  county  were  bright  people,  and  that, 
if  the  Jury  were  to  acquit  the  defendant  un- 
der the  evidence,  "these  Indians"  will  then 
believe  that  they  can  repeat  the  same  kind 
of  conduct  and  "get  by  with  it"  In  other 
words,  the  prosecutor,  by  the  observations  in 
question,  appears  to  have  adopted  that  meth- 
od of  impressing  upon  the  Jury  the  impor- 
tance of  the  verdict  In  its  effect,  in  the  one 
way  or  the  other,  upon  the  Indians  generally 
of  Modoc  county ;  that,  being  people  of  more 
than  ordinary  shrewdness  for  red  men  of 
their  tribal  characteristics,  they  would  re- 
ceive a  verdict  of  guilty  as  a  severe  warning 
against  the  use  of  Intoxicating  liquor,  to 
which  nearly  all  their  internecine  difficul- 
ties are  primarily  attributable,  while,  on  the 
other  hand,  a  verdict  of  acquittal  would  prob- 
ably havei  the  effect  of  encouraging  them  in 
the  reckless  use  of  intoxicants,  with  the  re- 
sult that  serious  affrays  of  the  character  of 
the  one  culminating  in  this  prosecution  might 
become  common  among  them.  While  there 
was  no  evidential  Justification  for  the  re- 
marks, particularly  the  statement  as  to  the 
disposition  of  the  Indians  to  falsify  or  mis- 
represent their  ages  to  avoid  compulsory  at- 
tendance at  the  school  maintained  for  the 
education  of  their  youth,  we  cannot  say  that 
in  making  them,  as  an  illustration  of  the 
point  be  was  then  pressing  upon  the  attention 
of  the  Jury,  the  district  attorney  went  so  far 
afield  in  legitimate  argument  as  to  have  thus 
seriously  prejudiced  the  rights  of  the  ae> 
cused. 

The  Indians  of  the  California  tribes  are 
an  Inferior  race,  generally  live  by  themselves, 
and  as  to  whose  doings  entirely  among  and 
wholly  affecting  themselves,  however  serious 
at  times-  may  be  the  consequences,  there  is 
not  Infrequently  a  considerable  degree  of  in- 
difference manifested  by  the  white  men.  It 
It  probable,  therefore,  that  the  remarks  com- 
plained of  were  made  solely  for  the  purpose 
of  impressing  upon  the  Jury  the  proposition 
that  the  charge  preferred  and  the  evidence 
presented  by  the  people  in  support  thereof 
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should  recelTe  as  serious  and  earnest  con- 
sideration ns  tbey  would  be  given  If  the  de- 
fendant and  his  Tictlm  were  not  Indians. 
MoreoTer,  in  themselves  or  taken  alone,  the 
remarks  were  harmless;  indeed',  viewed  with- 
out regard  to  the  connection  In  which  they 
were  used,  they  were  meaningless,  so  far  as 
this  case  was  concerned,  and  could  have  ex- 
erted no  influence  one  way  or  the  other  in 
bringing  about  a  verdict  Besides,  they  were 
general  In  their  application,  having  reference 
to  all  the  Indians  of  that  locality,  and  not  to 
the  defendant  alone.  At  all  events,  in  view 
of  the  evidence,  we  cannot  persuade  ourselves 
that  the  Jury  were  unduly  influenced  by 
them. 

[4]  2.  Complaint  is  made  of  the  following 
given  instruction: 

"The  court  instructs  yon  that,  if  you  believe 
from  the  evidence  In  this  cage,  beyond  a  reason- 
able doubt,  that  the  defendant,  Robert  Charlie, 
on  or  about  the  18th  day  of  March,  1917,  as 
charged  in  the  information  In  this  case,  commit- 
ted an  assault  upon  the  person  of  West  Steele 
with  a  deadly  weapMi,  you  should  find  the  de- 
fendant guilty." 

Challenging  the  legal  soundness  of  said  in- 
struction, as  applied  to  this  case,  counsel  say: 

"The  instruction  is  ao  framed  that  the  jury 
was  bound  to  find  the  defendant  guilty  if  they 
followed  It,  and  which  in  our  opinion  they  did 
do,  for  the  reason  that  there  was  no  contention 
on  the  part  of  the  defense  that  the  defendant 
did  not  assault  the  complaining  witness,  but  that 
the  defense  wag  that  he  was  justified,  and  there- 
fore, for  the  instruction  to  be  fair  to  the  defend- 
ant, and  in  conformity  to  the  law  as  applied 
to  the  evidence  of  the  case,  the  ingtruction  should 
have  been  so  framed  as  to  make  the  qualifica- 
tion that  'unless  the  act  was  done  in  self-de- 
fense.' " 

A  simple  reply  to  the  critlclsn^  thus  aimed 
at  the  Instruction  is  that  it  states  that.  If  the 
Jury  believed  from  the  evidence  that  the  de- 
fendant committed  the  assault,  etc.,  "as 
charged  In  the  information,"  and  that  the  In- 
formation alleges  that  the  assault  therein 
charged  was  "willfully,  unlawfully,  and  fe- 
loniously" committed.  Obviously,  if  the  evi- 
dence was  such  as  to  convince  the  Jury  be- 
yond a  reasonable  doubt  that  the  a&sault  was 
committed  as  so  charged,  then  there  was 
nothing  left  for  the  Jury  to  do  but  to  convict 
the  accused,  notwithstanding  bis  plea  of  self- 
defense  and  the  evidence  produced  by  him  in 
support  thereof..  If,  in  other  words,  the  de- 
fendant willfully,  unlawfully,  and  feloniously 
committed  the  assault,  as  the  information 
charges,  then  manifestly  there  could  be  no 
support  for  the  plea  of  self-defense.  More- 
over, the  court  elsewhere  in  its  charge  in- 
structed the  Jury  fully  and  clearly  upon  the 
law  of  self-defense  as  It  is  laid  down  in  the 
Code. 

[S]  3.  The  following  instruction,  given  by 
the  court,  is  criticized  as  not  involving  a 
correct  exposition  of  the  principle  of  law 
sought  to  be  stated  thereby: 

"To  justify  the  using  of  a  deadly  weapon  in 
self-defense,  it  must  appear  that  the  danger 
which  such  person  was  in  was  so  urgent  and 


pressing  that,  in  order  to  save  Us  own  life,  or 
to  prevent  his  receiving  great  bodily  barm,  the 
use  of  such  weapon  was  absolutely  necessary, 
and  it  must  appear  that  the  person  on  whom 
he  used  such  weapon  was  the  assailant,  or  that 
the  person  resorting  to  the  use  of  such  weapim 
had  really  and  in  good  faith  declined  further 
struggle  before  he  made  use  of  said  weaixxL" 

It  iS'  said  of  that  instruction  that  it  con- 
tains an  erroneous  statement  of  the  law  of 
self-defense  in  that  it  delares  that  the  danger 
to  the  person  nsing  the  weapon  was  so  urgent 
and  pressing  that,  in  order  to  save  his  own 
life,  or  to  prevent  his  receiving  great  bodily 
harm,  "the  use  of  sudi  weapon  was  abso- 
lutely necessary,"  whereas,  the  law  is  that 
the  circumstances'  upon  which  the  person 
using  the  weapon  is  Justifled  in  acting  are 
such  only  as  are  "sufficient  to  excite  the 
fears  of  a  reasonable  person,"  and  the  party 
making  the  assault  ot  doing  the  killing  "most 
have  acted  under  the  influence  of  such  fears 
alone."    Pen.  Code,  |  198.  • 

The  Instruction  is  awkwardly  phrased,  and 
does  not  accurately  state  the  law  of  self- 
defense,  although  it  U  clear  therefrom  that 
the  conrt  thereby  Intended  to  say  to  the  Jury 
that  the  assailant  would  be  Justified  in  act- 
ing upon  appearances  or  apparent  danger  of 
losing  his  life  or  suffering  great  bodily  In- 
Jury  at  the  hands  of  the  assaulted  party. 
But,  as  before  stated,  the  court,  elsewhere 
In  its  charge,  submitted  to  the  Jury  a  full  and 
complete  statement  of  our  law  of  self-defense, 
and  we  cannot  under  such  circumstances 
justly  declare  that  the  shortcomings  of  the 
above  instruction  resulted  in  prejudice  to  the 
accused. 

[6]  4.  The  next  assignment  of  error  involves 
an  attack  upon  the  legal  soundness  of  the 
following  given  instruction: 

"The  court  instructs  you  that  one  who  has 
sought  a  quarrel  with  another  with  a  design  to 
force  a  deadly  issue  cannot  avail  himself  of  a 
plea  of  self-defense  in  using  a  deadly  weapon 
in  such  quarrel.  And  if  you  believe  from  the 
evidence  in  this  case  beyond  a  reasonable  doubt 
that  the  defendant  sought  a  quarrel  with  West 
Steele  with  a  deadly  weapon,  you  should  find  the 
defendant  guilty,  regardless  of  whether  or  not 
you  believe  that  said  West  Steele  attempted  to 
assault  said  defendant  with  a  deadly  weapon  in 
such  quarrel." 

The  only  objection  urged  against  said  in- 
struction is  to  that  portion  thereof  which 
reads,  "»  *  *  •  that  the  defendant  sought 
a  quarrel  with  West  Steele  with  a  deadly 
weapon,"  the  criticism  thereof  In  effect  being 
that  the  mere  seeking  of  a  quarrel  with 
another  with  a  deadly  weapon  does  not  con- 
stitute an  assault  with  a  deadly  weapon.  A 
literal  view  of  the  instruction  well  Justiflea 
the  criticism.  This  fault  in  the  phraseology 
of  the  Instruction,  however,  might  be  recon- 
ciled with  the  rational  view  that  thus  the 
court  intended  to  refer  to  one  who  has  sought 
a  quarrel,  and  In  the  quarrel  assaulted  an- 
other with  a  deadly  weapon.  But,  in  view  of 
the  clear  statement  by  the  court  elsewhere 
Id  Its  charge  of  the  law  of  self-defense,  we  do 
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not  bellere  the  accused  could  have  suffered 
injary  or  prejudice  from  the  Instruction,  i>ar- 
tlcularly  the  portion  which  la  apedfically  crit- 
icized by  the  defendant.  In  fact, .  as  to  all 
the  instructions,  the  accuracy  of  which  in 
stating  the  principles  of  law  thus  sought  to 
be  given  to  the  jury  is  challenged  by  the  de- 
fendant, we  cannot  Justly  hold,  after  a  re- 
view and  consideration  of  the  entire  record, 
that  from  the  errors  so  occurring  a  miscar- 
riage of  justice  will  follow  an  aflSrmance  of 
the  judgment.    Const  art  6,  f  4%. 

Obediently  to  the  foregoing  views,  the  judg- 
ment is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUK- 
NETT,  J. 

(25  Wro.  204) 

TAYLOR  T.  FIRST  NAT.  BANE  OF  CODY 

et  al.     (No.  861.) 
(Supreme  Court  of  Wyoming.     Oct  8,  1917.) 

1.  Trover  and  Conversion  «=»5— LiXbilitt 
FOB  Conversion  of  Note  and  Checks. 

Where  the  purchaser  of  an  automobile  con- 
tracted for  a  new  car  in'  good  condition,  and  the 
car  delivered  was-  not  such,  and  plaintiff,  one 
of  the  sellers  thereof,  knew  that  it  was  ma- 
terially damaged  when  he  received  the  pur- 
cliaser's  note  and  checks,  which  fact  he  failed 
to  disclose  to  a  person  associated  with  him  in 
the  sale,  who,  on  the  purchaser's  calling  at- 
tention to  the  fact  that  the  car  was  damaged, 
returned  to  the  purchaser  his  note  and  checks, 
such  party  and  the  purchaser  were  not  liable 
to  plaintiff  as  for  a  conversion  of  the  instru- 
ments. 

2.  Saues  9=338(2)— Fraud— Rbscibsion. 

Where  the  purchaser  of  an  automobile  con- 
tracted for  a  new  car  in  good  condition,  and 
the  car  delivered  was  not  such,  and  the  seller 
knew  that  it  was  materially  damaged  when  he 
received  the  purchaser's  note  and  checks  in 
payment,  there  was  a  fraud,  entitling  the  pur- 
chaser to  rescind  the  sale  and  receive  back  the 
note  and  checks. 

E^rror  to  District  Court,  Park  County ;  P. 
W.  Metz,  Judge. 

Action  by  George  Taylor  against  the  First 
National  Bank  of  Cody,  Wyo.,  a  corporation, 
and  others.  To  review  a  Judgment  for  ae- 
fendants,  plaintiff  brings  error.    Affirmed. 

B.  E.  E^terline,  of  BiUlnga,  Mont.,  for 
plaintiff  in  error.  W.  L.  Walls,  of  Cody,  for 
defendants  in  error. 

BBARD,  J.  Action  by  plaintiff  In  error 
against  defendants,  in  error  to  recover  dam- 
ages for  the  alleged  conversion  of  a  note  and 
two  checks.  Trial  to  the  court  Judgment 
for  defendants.    Plaintiff  brings  error. 

The  averments  of  the  petition  necessary  to 
an  understanding  of  the  questions  to  be  de- 
termined are,  in  substance:  That  about 
June  19,  1913,  plaintiff  was  the  owner  and 
lawfully  possessed  of  one  check  given  by 
Clara  E.  Bennett  and  drawn  on  defendant 
bank  for  $400,  payable  to  the  order  of  plain- 
tiff; one  check  for  ?250  drawn  by  defendant 
Bennett  on  the  Park  Loan  &  Trust  Company, 


payable  to  the  order  of  plaintiff;  and  one 
promissory  note  of  defendant  Bennett  for  $1,- 
000,  payable  to  the  order  of  plaintiff — each 
of  said  Instruments  bearing  date  June  19, 
1913,  and  of  their  face  value.  That  there- 
after  and  about  June  19,  1913,  plaintiff  in- 
dorsed said  checks  and  delivered  them  and 
the  note  to  defendant  bank,  with  directions 
to  sadd  bank  to  deposit  said  checks  to  his 
credit,  and  to  keep  the  note  until  plaintiff 
could  dispose  of  the  same,  the  bank  having 
agreed  to  purchase  said  note  in  a  short  time 
thereafter.  That  thereafter  and  on  or  about 
the  said  June  19,  1913,  the  defendants  act- 
ing and  conspiring  together  for  the  purpose 
of  depriving  plaintiff  of  his  property,  wrong- 
fully and  unlawfully  disposed  of  and  convert- 
ed said  checks  and  note  to  their  own  use,  to 
plaintiff's  damage  in  the  sum  of  $2,000,  for 
which  sum  he  prayed  judgment  against  de- 
fendants Jointly  and  severally. 

The  defendants  filed  separate  answers. 
The  material  part  of  the  answer  of  defendant 
bank  was  a  denial  that  the  note  and  checks 
were  ever  delivered  to  it,  and  denied  the 
alleged  conspiracy. 

Defendant  Deegan  admitted  that  the  bank 
was  a  corporation,  and  denied  the  other  al- 
legations of  the  petition.  For  further  answer 
he  alleged  that  prior  to  June  19,  1913,  he  and 
plaintiff  were  acting  together  and  In  concert 
for  the  purpose  of  selling  an  Oakland  au- 
tomobile of  the  1913  model  to  defendant  Ben- 
nett; that  thereafter  Bennett  gave  to  plain- 
tiff certain  checks  and  a  note  in  payment  for 
said  car,  which  he  avers  were  probably  the 
note  and  checks  described  in  the  petition; 
that  plaintiff  delivered  the  same  to  this  de- 
fendant in  a  sealed  envelope  on  Sunday,  at 
this  defendant's  home,  and  requested  liim 
to  deposit  the  checks  to  plaintiff's  credit  and 
place  the  note  in  plaintiff's  safety  deposit 
box  in  the  defendant  bank;  that  on  the  fol- 
lowing Monday  morning  l>efore  bauKlng  hours 
Bennett  demanded  the  return  of  said  note 
and  checks,  stating  that  the  car  was  defec- 
tive; that  this  defendant,  being  satisfied  up> 
on  examination  of  the  car  of  Its  materially 
damaged  condition,  as  agent  of  plaintiff  and 
as  connected  with  him  In  the  sale  of  the  car, 
delivered  to  Bennett  the  sealed  envelope  as 
delivered  to  him  by  plaintiff ;  that  he  had  no 
transaction  with  the  defendant  bank  In  con- 
nection with  the  note  and  checks;  that  tho 
checks  were  not  presented  to  the  bank  for 
payment,  but  with  the  note  were  delivered  to 
Bennett  without  the  knowledge,  consent,  con- 
nivance, or  procurement  of  the  bank. 

Defendant  Bennett  alleged  In  hia  answer, 
fn  substance,  that  the  car  4n  question  was 
sold  to  him  by  plaintiff  and  defendant  Dee- 
gan acting  as  copartners  In  the  transaction; 
that  they  represented  the  car  to  him  as  a  new 
Oakland  automobile  of  the  1913  model  in 
first-class  condition  and  free  from  all  breaks, 
damage,  or  disorder ;  that  he  relied  upon  said 
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representation  and  received  the  car  and  gave 
tbe  note  and  checks  In  payment  therefor  to 
plaintiff;  that  the  day  following  such  pay- 
ment he  discovered  its  iamaged  condition, 
rescinded  the  sale,  returned^  the  car,  and  re- 
ceived from  Deegan  said  note  and  checks; 
that  plaintiff  and  Deegan  knew  of  the  broken 
condition  of  the  car  and  falsely  represented 
it  to  him,  and  that  he  was  deceived  thereby, 
and  so  Induced  to  deliver  the  note  and  checks 
to  plaintiff;  tliat  plaintiff  received  the  car 
and  has  ever  since  been  in  possession  of  the 
same.  Plaintiff  in  reply  denied  generally  the 
affirmative  matters  set  np  in  the  several  an- 
swers. 

The  district  court  was  not  reqaested  to 
make  findings  of  fact,  and  the  finding  was  a 
general  finding  In  favor  of  defendants.  The 
question  here  is  not  so  mudi  what  the  law 
applicable  to  the  facts  Is,  as  what  facts  tbe 
evidence  establishes  to  which  tbe  law  Is  to 
be  applied.  There  is  a  c<»iflict  in  tbe  evidence 
on  the  material  questions  involved,  but  we 
think  tbe  evidence  fairly  sustains  the  Judg- 
ment, and  supports  the  conclusions:  That 
tbe  plaintiff  and  defendant  Deegan  were 
jointly  Interested  in  the  sale  of  the  car  to 
Bennett.  That  they  were  to  furnish  a  new 
car  in  good  condition,  at  actual  cost,  but 
were  to  have  the  use  of  the  car  from  time  to 
time  for  demonstration  purposes.  That  the 
car  was  ordered  by  plaintiff  from  the  Lln- 
Inger  Implement  Company  of  Sheridan,  Wyo., 
and  was  driven  to  Cody  by  one  Irvine  who 
drove  and  demonstrated  It  for  a  few  days, 
plaintiff  being  absent  from  Cody  at  that 
time.  That  on  Irvine's  departure,  Deegan, 
by  direction  of  plaintiff  before  he  left  Cody, 
delivered  to  Irvine  a  draft  for  the  purchase 
price  of  the  car  and  charged  the  same  to 
plaintiff's  account  in  the  defendant  bank  of 
which  Deegan  was  cashier.  That  Deegan  de- 
livered the  car  to  Bennett  That  neither  Dee- 
gan nor  Bennett  at  that  time  knew  of  the 
damaged  condition  of  the  car.  That  plain- 
tiff returned  and  for  a  week  or  ten  days  the 
car  was  used  and  driven  by  each  of  the  par- 
ties, Bennett,  Deegan,  and  plaintiff,  and 
while  being  so  used  by  plaintiff  he  discovered 
the  damaged  condition  of  one  of  the  wheels. 
That  before  Bennett  gave  the  note  and  chedts 
In  question,  plaintiff's  attention  was  called  to 
a  crack  in  the  frame  of  the  car  by  one  Bar- 
ron. That  plaintiff  did  not  inform  Bennett 
of  those  defects.  That  they  were  not  readily 
discoverable.  That  the  note  and  checks  were 
delivered  by  plaintiff  to  Deegan  In  a  sealed 
envelope,  in  the  evening  after  banking  hours 
at  Deegan's  home,  with  directions  to  deposit 
the  checks  to  plaintiffs,  credit  in  the  bank 
and  place  the  note  in  his  safety  deposit  box 
in  the  bank,  as  plaintiff  was  going  away 
that  night  or  early  next  morning.  That  after 
delivering  tbe  note  and  checks  to  plaintiff, 
Bennett  discovered  the  crack  in  the  frame 


of  tbe  car,  and  in  the  morning  before  tbe 
bank  opened  drove  tbe  car  to  the  bank  and 
calfed  Deegan's  attention  to  the  broken 
frame,  and  was  directed  by  Deegan  to  put  It 
in  a  garage  of  which  plaintiff  was  manager, 
and  at  the  same  time  handed  to  Bennett  tbe 
envelope,  which  had  not  been  opened,  con- 
taining the  note  and  checks,  and  saying,  In 
substance:  "I  suppose  you  want  your  settle- 
ment back."  The  car  was  put  in  the  garage 
by  Bennett,  where  It  remained.  Some  time 
thereafter — tbe  time  not  being  stated — a 
spring  was  taken  off  the  car  by  direction  of 
plaintiff  and  put  on  his  car.  That  plaintiff 
conducted  quite  an  extended  correspondence 
with  Irvine  and  the  Llninger  Company  in  an 
effort  to  have  the  car  replaced  by  another,  or 
otherwise  to  adjust  the  matter.  The  checks 
were  not  credited  to  plaintilTs  account  In  tbe 
bank  and  the  note  was  not  placed  in  bis  box ; 
neitbe>r  having  been  out  of  Deegan's  posses- 
sion wntll  delivered  to  Bennett  That  the 
cashier,  of  defendant  bank  had  previously  and 
In  a  number  of  Instances  received  outside  of 
tbe  bank  and  out  of  banking  hours  checks 
from  customers  for  deposit  to  their  respec- 
tive accounts,  and  were  so  credited. 

[1, 2]  Upon  the  facts  we  discover  no  error 
in  the  Judgment  Bennett  contracted  with 
plaintiff  and  Deegan  for  a  new  car  in  good 
condition.  The  car  delivered  was  not  such, 
and  plaintiff  knew  that  It  was  materially 
damaged  when  he  received  the  note  and 
checks,  which  fact  be  failed  to  disclose  to 
Bennett  That  was  a  fraud  entitling  Ben- 
nett to  rescind  tne  sale  and  to  receive  back 
the  note  and  checks.  Ue  did  so,  and  returned 
the  car  to  the  party  to  the  transaction  from 
whom  he  received  it,  and  who  was  Jointly 
bound  with  plaintiff  to  furnish  such  a  car 
as  they  had  represented  to  Bennett  Not 
only  so,  but,  after  the  car  had  been  returned 
and  placed  in  the  garage,  plaintiff  exercised 
control  over  it  and  by  his  direction  a  spring 
was  removed  from  it  and  placed  on  bis  own 
car.  The  return  of  tbe  note  and  checks  to 
Bennett  was  no  more  than  he  was  entitled 
to  and  could  have  enforced  liad  a  return  been 
refused  In  tbe  circumstances  disclosed  by  the 
evidence  as  we  view  it,  and  as  it  must  have 
been  viewed  and  understood  by  tbe  trial 
court 

The  bank  was  made  a  party  defendant  on 
the  theory  that  the  delivery  of  the  note  and 
checlfs  to  Deegan,  who  was  its  cashier,  was 
a  delivery  to  the  bank,  and  that  it  was  a 
party  to  the  conversion  of  them.  But  as  we 
hold  that  there  was  no  wrongful  conversion 
of  the  property,  that  question  is  eliminated 
from  the  case,  and  need  not  be  considered. 

Finding  no  error  In  the  Judgment,  it  Is 
afiirmed. 

Aiiirmed. 

POTTER,  C.  J.,  concurs. 
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(26  Wyo.  1S8) 

STANTON  T.  CHIOAOO,  B.  &  Q.  B.  CO. 

(No.  887.) 

(Supreme  Cioart  of  Wyoming.     Oct  8,  1917.) 

1.  DeFOSITIONB    «=>T9   —    C0N8IDERA.TI0R    AS 

EviDENCB— Necessity  of  Filing. 
Where  depositions  taken  by  plaintiff,  though 
completed  and  certified  by  the  officer  before 
whom  they  were  taken  in  December,  1914,  were 
not  filed  until  after  the  case  was  tried  and  sub- 
mitted, though  the  case  was  set  for  trial  for 
April  29,  1915,  and  continued  on  plaintiff's  aij- 
plication  until  June  21,  1915,  he  was  in  no  posi- 
tion to  complain  that  the  court,  on  the  trial 
of  the  cose  in  bis  absence,  did  not  consider  such 
depositions. 

2.  Courts  «=>101— Number  of  Judges  Par- 
TiciPATiNo  IS  Adjudication. 

Plaintiff  in  error  had  no  ground  for  com- 
plaint because  hia  appeal  was  decided  by  only 
two  of  the  justices  of  the  Supreme  Court,_  where 
he  was  personally  present  and  argued  his  case 
and  knew  that  the  third  justice  was  ill  and 
unable  to  sit  and  such  justice  never  recovered 
sufficiently  prior  to  his  death  to  participate  in 
the  work  of  the  court. 

Error  to  ntstrlct  Court,  Natrona  (Jounty; 
Charles  E.  Winter,  Judge. 
On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  165  Pac.  993. 

Frederick  J.  Stanton,  of  Denver,  C^lo.,  pro 
se.  Burke  &  Blner,  of  Cheyenne,  for  de- 
fendant in  error. 

BEARD,  J.  [1]  This  case  was  decided 
June  27,  1917,  the  opinion  appearing  in  165 
Pac.  993.  A  petition  for  rehearing  has  been 
filed  by  plalntltr  In  error,  in  which  complaint 
is  made  that  neither  the  district  court  nor 
this  court  has  dealt  Justly  with  his  cause. 
Be  insists  that  the  trial  in  the  district  court 
was  ex  parte,  and  that  his  evidence,  consist- 
ing of  depositions  of  himself  and  his  witness- 
es, was  not  considered  on  the  trlaL  The 
facts  are  that  those  depositions  were  com- 
pleted and  certified  by  the  oflBcer  before  whom 
tbey  were  taken,  December  2,  1914,  but  for 
some  unexplained  reason  were  not  filed  until 
after  the  case  was  tried  and  submitted  to  the 
court;  nor  does  it  appear  that  the  court 
bad  any  knowledge  or  information  that  the 
same  had  been  taken.  The  case  was  set 
down  for  trial  for  April  29,  1915,  and  contin- 
ued on  plaintiff's  application  until  June  21, 
1915,  at  each  of  which  dates  plaintiff  knew  he 
should  have  bis  evidence  present  and  be 
ready  for  trial  if  bis  request  for  continuance 
was  denied.  A  party  cannot  withhold  bis 
evidence  until  after  the  case  is  tried,  and 
then,  after  Judgment  against  him,  complain 
that  be  has  been  deprived  of  a  fair  trial. 

[2]  Ue  further  urges  that  the  decision  in 
tbis  court  was  by  but  two  o^  Its  Justices, 
and  states  In  his  brief: 

"I  am  denied  the  right  of  e^ery  suitor  to 
have  my  points  heard  and  considered  by  all 
the  judges  elected  to  fill  the  bench.  Of  course 
there  are  instances  where  such  shortage  on  the 
bench  may  be  inevitable,  but  no  exceptional  ac- 
cident or  excuse  exists  in  this  case  to  retuse 


me  the  benefit  of  the  learning  and  experience 
of  every  one  of  those  whom  the  people  have 
made  jadges." 

That  statement  is  not  warranted  by  tbe 
facts.  Plaintiff  was  personally  present  and 
argued  bis  case  in  this  court,  and  knew  that 
the  late  Justice  Scott  was  then  ill  and  unable 
to  sit  in  tbe  case  He  never  recovered  suffi- 
ciently from  that  Illness  to  participate  in  the 
work  of  tbe  court,  and  departed  tbis  life 
September  26th  last 

We  discover  no  reason  for  departing  from 
the  decision  as  banded  down,  and  a  rehear- 
ing is  denied. 

Rehearing  denied. 

POTTER,  C.  J.,  concurs. 


(19  Ariz.  193) 

OWEN  T.   STATE.     (Cr.  442.)      ' 

(Supreme  C^urt  of  Arizona.     Sept  2S,  1917.) 

Criminal   Law    «=»1026,    1131(5)— Appeai/— 
Fugitive  from  Justice. 
A  prisoner  absconding  and  being  a  fugitive 
from  justice  waives  right  to  have  his  case  con- 
sidered on  appeal ;  and  appeal  will  be  dismissed. 

Appeal  from  Superior  Court,  Graham  Coun- 
ty;  W.  A.  O'Connor,  Judge. 

John  A.  Owen  was  convicted,  and  appeals. 
Dismissed. 

E.  L.  Sprlggs,  of  Safford,  for  appellant 
Wiley  E.  Jones,  Atty.  Gen.,  Geo.  W.  Harben 
and  R.  W.  Kramer,  Asst  Attys.  Gen.,  and  W. 
R.  Cbambers,  of  Safford,  for  the  State. 

FRANKLIN,  O.  J.  John  A.  Owen  was 
charged  wltb  tbe  crime  of  transporting  in- 
toxicating liquor  within  tbe  state  of  Arizona. 
From  a  Judgment  of  conviction  he  has  appeal- 
ed to  this  court  Tbe  Attorney  General  has 
submitted  proof  showing  that  appellant, 
pending  the  appeal,  has  escaped  from  custody, 
and  that  he  is  now  a  fugitive  from  Justice. 
A  prisoner  absconding  and  being  a  fugitive 
from  Justice  waives  the  right  to  •  have  bis 
case  considered  and  determined  on  appeal. 
Alday  v.  State,  15  Ariz.  334,  138  Pac.  1043. 
Appeal  dismissed. 

ROSS  and  CUNNINGHAM,  33.,  concur. 


(19  Ariz.  194) 
THOMPSON  V.  STATE.    (Cr.  423.) 
(Supreme  Court  of  Arizona.     Sept.  25,  1917.) 

Appeal  from  Superior  Court,  Maricopa  Coun- 
ty;  R.  C.  Stanford,  Judge. 

M.  C.  Thompson  was  convicted  of  introducing 
intoxicating  liquors  into  the  state,  and  he  ap- 
peals.    Affirmed. 

F.  C.  Struckmeyer,  of  Phopnii,  and  Geo.  P. 
Stovall,  of  Su|)erior,  for  appellant  Wiley  B. 
Jones,  Atty.  Gen.,  (Jeo.  W.  Uarben,  Asst  Atty. 
Gen.,  and  Clyde  M.  Gandy,  of  Phoenix,  for  the 
State. 

FRANKLIN,  C.  J.  M.  O.  Thompson  has  been 
convicted  of  the  crime  of  introducing  intoxicat- 
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ing  liquor  into  this  state.  His  appeal  to  this 
court  is  submitted  on  the  record.  No  assign- 
meutg  of  error  are  made,  and  no  brief  is  filed. 

Appellant  was  charged  with  the  commission 
of  a  public  offense.  He  was  given  a  fair  and 
impartial  trial.  His  cause  was  submitted  to 
the  jury  upon  fair  instructions  given  by  the 
court,  and  tlie  evidence  in  the  record  is  ample 
to  sustain  the  verdict  and  judgment  No  re- 
versible error  is  found. 

Affirmed. 

ROSS  and  CUNNINGHAM,  JJ.,  concur. 


(23  N.  U.  226) 

HILL  V.  HABT  et  aL    (No.  2025.) 

(Supreme  Court  of  New  Mexico.    Aug.  23,  1817. 
Kehearing  Denied  Oct.  3,  1917.) 

(Syllalut  iy  the  Court.) 

1.  Bills  and  Notes  *=»116— Interest  «=>45 
—w bitten  and  l^binted  parts — conflict 
—Intention. 

There  is  no  conflict  between  the  written  and 
printed  portions  of  a  promissory  note  where  the 
written  portion  of  tLe  note  provides  for  the 
payment  of  interest,  and  the  printed  portion 
provides,  "with  interest  at  the  rate  of  nme  per 
cent,  per  annum  from  maturity  date,"  the  word 
"date  being  written,  it  being  the  intention  of 
the  parties  that  the  amount  specified  should 
draw  interest  only  from  maturity  date;  hence 
there  was  no  occasion  to  apply  the  rule  that  the 
written  portion  should  prevail  over  the  printed 
portion. 

2.  Evidence  «=944S— Parol  Evidence— Ex- 
planation or  Lanouaob  of  Contract. 

Tile  principle  that  parol  evidence  is  not  ad- 
missible to  va^  the  terms  of  a  written  instru- 
ment is  not  infringed  when  the  evidence  is  used 
for  the  purpose  of  ascertaining  the  meaning  of 
doubtful  expressions  in  the  instrument. 

3.  Bills  and  Notes  «=3330—Tbanbfeb— De- 
fenses. 

Where  a  promissory  note  is  payable  to  a 
given  person  or  order,  and  is  transferred  to  an- 
other by  such  person,  without  indorsement,  such 
note  is  subject  to  any  defense  whidi  existed 
against  the  note  in  the  hands  of  the  original 
payee. 

Appeal  from  District  Court,  .Bernalillo 
County;   M.  C.  Mechem,  Jndge. 

Suit  for  specific  performance  by  Catherine 
HiU  against  Martha  E.  Hart  and  others. 
Decree  for  plaintUT,  and  defendants  appeal. 
Affirmed. 

George  S.  Klock,  of  Albuquerque,  for  ap- 
pellants. Neill  B.  Field,  of  Albuquerque, 
for  appellee. 

B0BE3BTS,  J.  This  was  a  suit  for  the 
I)erformance  of  a  contract  for  the  purchase 
of  certain  real  estate  described  in  the  com- 
plaint, entered  into  by  appellant  and  (me 
Henry,  deceased,  and  to  quiet  title  to  the 
same  real  estate,  appellants  being  the  heirs 
at  law  of  Henry.  The  facts,  in  brief,  are 
that  some  time  prior  to  the  execution  of  the 
contract  which  forms  the  subject  of  this  ac- 
tion Dr.  Henry  entered  Into  a  contract  for 
the  sale  of  certain  real  estate  In  Albuquerque 
with  one  Annie  Anderson,  who  was  the  moth- 
er of  the  appellee,  and  Mrs.  Anderson  was 
placed  in  po.ssession  of  the  premises  under 


the  contract  Mrs.  Anderson  paid  $90  oa 
account  of  the  contract,  and  then  found  her- 
self unable  to  go  on  with  it,  and  the  app^- 
lee  applied  to  Dr.  Henry  to  linow  if  it  could 
not  be  assigned  over  to  her,  as  she  would 
have  to  malie  the  payments.  It  appears  that 
a  deed  which  had  been  executed  by  Dr.  H«i- 
ry  to  Mrs.  Anderson,  but  was  not  delivered 
to  her,  was  altered  by  erasing  the  name  of 
Mrs.  Anderson  and  inserting  the  name  of 
Catherine  Hill,  as  grantee,  and  that  a  prom- 
issory note  was  prepared  by  Henry  and  sub- 
mitted to  appellee  for  her  signature.  The 
material  portion  of  the  note  is  here  inserted, 
that  portion  in  writing  being  underscored: 
"$1,900. 

"Albuquerque,  New  Mexico,  Mah.  IZ,  1907. 

" after  date,  for  value  received  waiving 

grace  and  protest  I,  we,  or  either  of  iis.  jointly 
and  severally  promise  to  pay  to  the  order  of  J. 
A.  Henry  or  order  at  the  FIRST  NATIONAL 
BANK  OF  ALBUQUERQUBj  miicteen  Hun- 
dred dollart  to  he  paid  at  foUoics:  $70  on 
i/ie/07  d  tiO  on  S/JS/07  d  S20  on  the  12th 
of  each  d  every  tuceeeding  months  till  the  icAots 
amount  with  interest  it  paid.  Dollars  with  inter- 
est at  the  rate  of  nine  per  cent  per  annum  from 
Maturity  date  until  paid." 

On  the  same  day,  and  concurrentl.T  with 
the  signing  of  said  note,  the  following  mem- 
orandum of  agreement  was  signed  by  Henry 
and  accepted  by  appellee,  viz: 

"Albuquerque,  N.  M.  Mch.  12/07. 

"1  have  this  day  made  a  deed  to  Miss  Cather- 
ine Hill  to  frac.  Lots  #10,  11  and  12  in  block 
No.  3  Hughes  Hiland  Addition  to  the  City  of 
Albuquerque.  Said  deed  to  l>e  delivered  to  her 
or  assigns  on  the  payment  in  full  with  interest 
a  certain  note  of  ninetewi  hundred  dollars  ($1,- 
900)  of  even  date  (March  12/07)  signed  by  said 
Catherine  Hill  and  made  payable  to  J.  A.  Hen- 
ry, or  his  assigns.  To  be  paid  as  follows :  $70 
Apr.  12/07  and  $20  May  12/07  and  $20  on  the 
12th  of  each  and  every  succeeding  month  till 
the  full  amount  ia  paid. 

"[Signed]  J.  A.  Henry. 

"The  Bove  agreement  is  the  agreement  be- 
tween J.  A.  Henry  and  myself. 

"[Signed]  Miss  Catherine  Hill,*' 

These  papers,  together  with  the  deed,  were 
placed  in  an  envelope,  and  Henry  signed  a 
memorandum  of  escrow  In  words  as  follows: 

"Contract  between  J.  A  Heniy  and  Catherine 
Hill  and  deed  to  her  for  Fac.  Lots  10.  11  and 
12,  BIk.  3  Hunings  Highland  Add.  The  said 
deed  to  be  delivered  to  her  when  she  pays  in 
full  a  note  for  $1,900  with  interest  as  specified 
in  May  24.  1908. 

"[Signed]  J.  A.  Henry." 

It  does  not  appear  that  Miss  Hill  was  pres- 
ent whea  the  escrow  memorandum  was  sign- 
ed, but  that  paper  Is  dated  May  24th.  The 
deed  was  acknowledged  May  2,  1908.  The 
appellee,  with  her  mother  and  stepfather, 
continued  in  possession  of  the  property  until 
the  death  of  her  stepfather  in  1907,  and  tlie 
death  of  her  mother  pending  this  suit,  and 
until  the  time  of  the  trial.  Dr.  Henry  died 
in  July,  1908,  and  appellee  continued  to  pay 
the  monthly  ins^tallments  without  anything 
having  been  said  to  her  about  interest  un- 
til July,  1914.  Dr.  Henry's  estate  waa  set- 
tled, and  the  administrator  was  discharged 
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on  June  4,  1912.  In  July,  1914,  Mrs.  Hart, 
the  administratrix,  first  donanded  of  appel- 
lee that  she  pay  interest  on  the  note.  Appel- 
lee, however,  never  recognized  any  liability 
for  interest  Appellant  sought  to  show  that 
Vita  O.  Henry,  one  of  the  heirs  at  law,  be- 
came owner  of  this  note  In  1911  through 
some  arrangement  made  between  the  heirs 
of  Henry,  and  that  she  thought  at  the  time 
she  became  owner  of  the  note  that  It  was 
an  interest-bearing  obligation.  The  note 
was  never  Indorsed  to  Vita  O.  Henry,  and 
the  trial  court  held  that  she  took  the  note 
subject  to  all  the  defenses  which  might  have 
been  made  against  It  in  the  hands  of  the 
original  payee;  that  Vita  O.  Henry  did  not 
receive  the  note  by  indorsement,  and  that 
she  was  not  a  holder  for  value  in  due  course, 
within  the  meaning  of  our  statute  or  of  the 
law  merchant  The  trial  court  admitted 
parol  evidence  to  be  introduced  relative  to 
the  facts  and  circumstances  attending  the  ex> 
ecntlon  of  the  contract  and  note  and  as  to 
certain  statements  made  by  Dr.  Henry  at 
that  time.  The  court  found  that  the  note 
In  question  had  been  fully  paid ;  that  It  was 
the  Intention  of  the  parties  that  it  should 
bear  Interest  only  from  maturity;  and  de- 
creed specific  performance  of  the  contract 

While  appellant  has  assigned  51  grounds 
of  error,  we  are  of  the  opinion  that  three 
questions  are  decisive  of  the  case:  First, 
under  the  terms  of  the  note  and  contract, 
was  Interest  payable  from  date  or  from  ma- 
turity? Second,  assuming  that  the  contract 
was  ambiguous  as  to  the  interest  provision, 
did  the  court  commit  error  in  permitting 
parol  evidence  to  be  introduced  as  to  the 
facts  and  circumstances  attending  the  exe- 
cution of  the  contract  and  the  agreement 
which  led  up  to  its  execution?  Third,  the 
note  not  being  indorsed  to  Vita  O.  Henry, 
was  it  subject  to  any  defense  which  existed 
against  the  original  holder? 

[1]  Aa  to  the  first  proposition,  it  is  appel- 
lant's contention  that  there  is  a  conflict  be- 
tween the  written  and  the  printed  portions 
of  the  note,  and  that  under  subdivision  4, 
{  23,  of  the  Negotiable  Instrument  Law  (sec- 
tion 611,  Code  1915),  the  written  prevision 
must  prevail.  In  this  same  section  it  is  pro- 
vided that  wb^re  an  Instrument  provides  for 
the  payment  of  interest  wltljout  specifying 
the  date  from  which  the  interest  is  to  run, 
the  interest  runs  from  date  of  the  instru- 
ment, and,  if  the  interest  is  undated,  from 
the  issue  thereof.  In  this  case,  however, 
the  note,  after  providing  for  the  payment  of 
interest,  specifies  when  the  Interest  is  to  be- 
gin, namely,  from  maturity  date,  A  later 
clause  in  the  note  provides  that  if  any  pay- 
ment becomes  due  and  Is  not  paid,  then  the 
wtiole  amount  becomes  due.  It  is  apparent, 
we  think,  from  the  face  of  the  note,  that 
there  is  no  conflict  between  the  written  and 
printed  portions,  but  that  it  was  the  inten- 
tion of  the  parties  that  the  amount  speci- 
fied shoulO  draw  interest  only  from  the  "ma- 


turity datei"  There  being  no  conflict,  there 
was  no  occasion  for  a  resort  to  the  statute, 
nor  does  this  construction  result  in  creating 
a  conflict  between  the  contract  and  the  note. 
The  note  and  the  contract  being  executed 
at  the  same  time  and  as  a  part  of  the  same 
contract,  they  must,  of  course,  be  construed 
together.  In  Elliott  on  Contracts,  {  1522,  It 
is  said: 

"Several  instniments  which  refer  to  tlie  same 
subject-matter  between  the  same  parties  and 
made  as  parts  of  substantially  one  transaction 
are  considered  as  one  contract,  and  receive  the 
same  construction  as  if  their  several  provisions 
were  in  one  and  tbe  same  instrument.  This 
principle  is  of  wide  application  and  tbe  illus- 
trative cases  are  numerous.  Thus,  where  the 
making  of  a  note  is  accompanied  by  an  agree- 
ment in  relation  thereto,  the  note  and  the  agree- 
ment are  to  be  taken  together,  and  form  one  en- 
tire transaction." 

Reading  the  contract  and  the  note  togeth- 
er, there  is  no  conflict  between  them.  While 
the  note  provided  for  tbe  payment  of  tbe 
debt  in  full,  with  interest,  we  look  to  tbe 
provisions  of  the  note  to  see  from  what  date 
the  interest  was  to  run,  and  there  find  it 
plainly  expressed  that  it  is  to  run  from  ma- 
turity date. 

[2]  If  it  be  assumed  that  the  language 
employed  in  tbe  note  and  contract  was  am- 
biguous and  uncertain,  this  uncertainty  waa 
cleared  up  by  the  introduction  of  parol  evi- 
dence as  to  the  facts  and  circumstances  rel- 
ative to  the  agreement  between  Dr.  Henry 
and  appellee.  Appellee  testified  fully  as  to 
such  facts  and  circumstances,  and  stated  that 
Dr.  Henry  said  to  her  that  $1,900  was  to  be 
the  full  amount  which  she  should  pay  for 
the  bouse.  This  evidence,  given  by  appellee, 
was  corroborated  by  her  brother,  who  was 
present  at  tbe  time  of  the  execution  of  tbe 
contract.  Appellant  argues  that  the  court 
committed  error  in  admitting  this  evidence 
and  in  holding  that  the  testimony  of  appellee 
was  sufficiently  corroborated  under  our  stat- 
ute. It  Is  well  settled  that,  where  the  terms 
of  a  contract  are  obscure  and  uncertain,  evi- 
dence of  antecedent  negotiations  and  of  the 
facts  and  circumstances  surrounding  the 
parties  is  admissible  to  enable  the  court  to 
put  itself  in  the  place  of  the  parties  to  the 
contract  and  to  view  it  as  they  viewed  it 
Appellee  did  not  seek  by  parol  evidence  to 
show  a  contemporaneous  oral  agreement  cov- 
ering the  subject-matter  of  the  contract  and 
inconsistent  with  the  writing,  but  sought  to 
show  that  the  writing  expressed  the  inten- 
tion of  the  parties,  and  offered  the  anteced- 
ent negotiations  only  as  shedding  light  upon 
the  meaning  of  the  words  used  by  the  par- 
ties to  the  transaction.  The  principle  that 
parol  evidence  is  not  admissible  to  vary  tbe 
terms  of  a  written  instrument  is  not  infring- 
ed when  the  evidence  is  used  for  the  purpose 
of  ascertaining  the  meaning  of  doubtful  ex 
pressions  in  the  instrument 

"To  enable  us  also  to  arrive  at  the  ronl  in- 
tention of  the  parties,  and  to  make  a  correct  ap- 
plication of  the  words  and  language  of  tlie  con- 
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tract  to  tbe  aubject-matter  thereof  and  the  ob- 
jects professed  to  be  described,  all  the  sarround- 
vug  facts  and  circumstances  may  be  taken  into 
consideration.  The  law  does  not  deny  to  the 
reader  the  same  light  and  information  that  the 
writer  enjoyed ;  he  may  acquaint  himself  with 
the  persons  and  circumstances  which  are  the 
subjects  of  the  allusions  and  statements  in  the 
writing,  and  is  entitled  to  place  himself  in  the 
aame  situation  as  the  party  who  made  the  con- 
tract to  view  the  circumstances  as  he  viewed 
them,  and  so  judge  of  the  meanine  of  the  words 
and  of  the  correct  application  of  the  language 
to  the  things  describeo."  1  Addison  on  Con.  g 
221. 

"Courts,  in  the  construction  of  contracts,  look 
to  the  language  employed,  the  subject-matter, 
and  the  surrounding  circumstances.  They  are 
never  shut  out  from  the  same  light  which  the 
parties  enjoyed  when  the  contract  was  executed, 
and,  in  that  view,  they  are  entitled  to  place 
themselves  in  the  same  situation  as  the  parties 
who  made  the  contract,  so  as  to  view  the  cir- 
cumstances as  they  viewed  them,  and  so  to  judge 
of  the  meaning  of  the  words  and  of  the  correct 
application  of  the  language  to  the  things  de- 
scribed." Nach  V.  Towne,  5  Wall.  (72  U.  S.) 
680,  699, 18  L.  Ed.  527. 

"The  evidence  objected  to  was  not  admitted  to 
add  to,  take  from,  or  to  change  in  any  respect 
the  language  of  the  writing.  There  was  no  in- 
tention of  admitting  any  other  language  of  the 
contract  than  that  contained  in  the  written  in- 
strument. The  object  of  the  evidence  was  to 
place  the  facts  in  view  of  the  parties  when  they 
made  the  lease  before  the  court,  when  constru- 
ing it.  In  order  to  determine  whether  a  man 
has  acted  reasonably,  we  should  know  the  facts 
and  circumstances  in  view  of  which  he  acted. 
And,  to  determine  the  use  that  the  parties  deem- 
ed reasonable,  the  court  should  know  the  facts 
from  which  they  reasoned.  In  view  of  the  fact 
that  the  particular  use  to  which  the  land  was 
to  be  put  by  the  lessee  was  not  mentioned  in  the 
lease,  it  was  proper  to  admit  evidence  tending 
to  show  that  the  parties  intended  the  land  should 
be  used  for  brickmnking  purposes;  and  it  was 
not  error  to  show  the  understanding  of  the  par- 
ties by  their  declarations  in  the  form  of  a  verbal 
agreement,  and  that  the  lessor,  after  the  lease 
was  executed,  saw  the  lessee  excavating  the 
land  and  making  the  brick  of  It,  without  objec- 
tion." Bartels  t.  Brain,  13  Utah,  162,  44  Pac 
715. 

Prof.  Wlgmore  aays: 

"The  antiquated  notion  that  a  document  must 
be  construed  solely  within  its  four  comers,  no 
matter  how  puzzling  the  problem,  served  for  a 
time  to  retard  the  full  appreciation  of  sound 
doctrine.  But  it  was  well  settled  by  the  middle 
of  the  ISOO's  in  England ;  the  case  of  Macdon- 
ald  V.  Longbottom,  in  which  'your  wool'  was  to 
be  interpreted,  served  to  mark  the  period  of  full 
conviction.  In  the  United  States  the  principle 
has  also  received  ample  sanction  and  illustra- 
tion."   4  Wigmore  on  Evidence,  {  2405. 

This  conrt  Is  In  full  accord  with  Mr.  Wig- 
more.  See  Schwentker  t.  Hubbs,  21  N.  M. 
188,  153  Pac.  68;  Ellis  v.  Stone,  21  N.  M.  730, 
158  Pac.  480,  li.  R,  A.  1916F,  1228. 

In  this  connection  it  is  perhaps  proper  to 
refer  to  the  objection  raised  by  appellant  to 
the  effect  that  the  evidence  ot  the  brother 
was  not  suffldently  corroborative  of  that  giv- 
en by  appellee  to  warrant  the  judgment,  un- 
der section  2175,  Code  1015.  The  question  as 
to  the  proper  construction  of  this  statute, 
and  as  to  the  quantum  of  corroboration  neces- 
sary, was  fully  discussed  by  this  conrt  In 


the  case  of  Union  Land  &  Grazing  Co.  T. 
Arce,  21  N,  M.  115,  152  Pac.  U43.  The  ert- 
dence  offered,  we  believe,  affords  suflSdent 
corroboration,  and,  as  the  statute  and  its  prop- 
er construction  was  fully  discussed  in  the 
case  referred  to,  nothing  would  be  gained  by 
a  further  consideration  of  this  question. 

[3]  What  we  have  heretofore  said  undor 
the  first  proposition  discussed  possibly  ren- 
ders a  consideration  of  the  third  point  stat- 
ed unnecessary,  but,  as  it  is  -strenuously  urg- 
ed by  appellant,  we  wUl  discuss  it.  Tlie  note 
was  not  indorsed,  notwithstanding  which 
fact  appellant  contends  that  it  was  not  sub- 
ject to  extraneous  proof  for  the  purpose  of 
explaining  the  claimed  apparent  conflict  be- 
tween the  written  and  the  printed  portions 
of  the  same.  The  note  was  payable  to  order. 
By  section  65  of  the  Negotiable  Instrument 
Act  (section  643,  Code  1915)  it  is  provided: 

"Where  the  holder  of  an  instrument  payable 
to  his  order  transfers  it  for  value  without  in- 
dorsing it,  the  transfer  vests  in  the  transferee 
such  title  as  the  transferor  had  therein,  and  the 
transferee  acquires,  in  addition,  the  risht  to 
have  the  indorsement  of  the  transferor.  But  for 
the  purpose  of  determining  whether  the  trans- 
feree is  a  bolder  in  due  course,  the  negotiation 
takes  efTect  as  of  the  time  when  the  indorsement 
is  actually  made." 

Under  this  section,  the  note  being  so  trans- 
ferred, without  indorsement,  the  holder  ac- 
quired only  such  title  thereto  as  the  tran»- 
feror  had  in  the  note,  and  it  was  subject  to 
any  defense  which  existed  against  the  note  in 
the  hands  of  the  original  payee.  This  being 
true,  the  fact  that  Vita  O.  Henry  accepted 
the  note  as  an  interest-bearing  obligation 
"from  date"  becomes  pf  no  importance. 

For  the  foregoing  reasons  the  Judgment  of 
the  district  court  will  be  affirmed,  and  it  is  so 
ordered. 

HANNA,  C.  3.,  and  PARKER,  J.,  concur. 

(S  N.  M.  277) 

SPRINGER  V,  WASSON.    (No.  1982.) 

(Supreme  Court  of  New  Mexica    Sept  IS, 
1017.) 

(Sj/llabut  fty  the  Court.) 

1.  EXECDTION   «=>320— Shebxet's    Deeo— Rb- 
crrALs— Evidence. 

The  recitals  in  a  sheriff's  deed  of  his  author- 
ity, and  the  proper  performance  of  the  steps  pre- 
liminary to  the  sale,  are  not  competent  primary 
evidence  of  these  facts,  except  by  statute. 

2.  Jdstices  or  the  Peace  ®=>91(2)— FoBCiBtB 
Entbt  and  Detaineb— Complaint— Suffi- 

CIENCT. 
By  section  3281,  Code  1915.  a  form  for  a 
complaint  in  forcible  entry  and  detainer  for  the 
use  of  the  justices  of  the  peace  is  fully  set  out, 
and  a  compliance  with  this  form  is  sufficient. 

Appeal  from  District  Court,  Quay  County ; 
I^eib,  Judge. 

Action  of  forcible  entry  and  detainer  by 
W.  R.  Springer  against  3.  R.  Wasson.  Judg- 
ment for  plaintiff  on  a  trial  de  novo  upon  an 
appeal  from  the  Judgment  of  a  Justice's  court 
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for   plaintiff,   and   defendant   appeals.    Re- 
versed, and  cause  remanded  for  a  new  trial. 

TI>is  Is  an  action  in  forcible  entry  and  de- 
tainer filed  in  the  Justice  court  of  precinct 
No.  1,  Quay  county,  N. -M.,  August  8,  1915, 
in  wliich  case  a  written  complaint  was  filed, 
wherein  it  waa  alleged: 

"On  this  third  day  of  August,  A.  D.  1915, 
personally  appeared  Wilson  R,  Springer,  before 
the  court  of  Samael  H.  McBlroy,  justice  of  the 
peace  in  and  for  precinct  No.  1,  of  the  county 
of  Quay,  in  the  state  of  New  Mexico,  and  after 
being  duly  sworn  in  conformity  with  law,  states: 
That  James  R.  Wasson,  of  the  cit^r  of  Tucum- 
cari,  Quay  county,  New  Mexico,  by  force,  intim- 
idation, fraud,  and  stealth,  has  entered  in  the 
lands  and  tenements  of  Wilson  R.  Springer,  to 
wit:  Lots  one  (1)  and  two  (2)  of  block  sixteen 
(16)  of  the  original  townsite  of  thp  town  (now 
city)  of  Tucumcari,  Quay  county.  New  Mexico, 
and  continues  in  possession  of  tlie  said  premises 
after  a  sale  thereof  by  execution,  not  claiming 
by  title  derived  from  the  purchaser  at  the  sale, 
and  that  this  happened  in  the  city  of  Tucumcari, 
Quay  county.  New  Mexico,  on  the  day  and  date 
lost  above  mentioned.  W.  It.  Springer." 

Judgment  upon  said  complaint  was  render- 
ed for  plaintiff  below  by  the  Juatlce  court,  and 
the  case  was  appealed  to  the  district  court 
and  tried  de  novo,  and  Judgment  again  ren- 
dered for  the  plaintiff,  from  which  Judgment 
this  appeal  was  taken. 

The  foundation  of  plaintiff's  claim  to  title 
to  said  lots  arises  out  of  an  execution  sale  at 
wtiich  he  claims  to  hare  purchased  the 
property,  the  sale  being  made  upon  an  execu- 
tion issued  under  a  Judgment  obtained  in 
cause  No.  1456  in  the  district  court  for  Quay 
county,  N.  M.,  which  sale,  it  is  contended,  was 
had  on  the  27th  day  of  July,  1915,  or  a  few 
days  prior  to  the  Institution  of  this  cause  of 
action  in  the  Justice  court  Upon  the  trial 
of  the  case  in  the  district  court  the  plaintiff, 
appellee  here,  relied  solely  for  Us  proof  of 
right  of  possession  upon  a  sherUTs  certificate 
of  sale. 

Harry  H.  McEiroy,  of  Tucumcari,  for  ap- 
pellant. 


HANNA,  O.  3.  (after  stating  the  facts  as 
above).  There  are  numerous  assignments  of 
error,  many  of  which  raise  the  same  funda- 
mental questions,  and  these  questions  will 
be  considered  in  the  order  presented  by  ap- 
pellant's brief. 

The  first  and  most  important  question  upon 
which  this  case  turns  is  that  the  appellee 
wholly  failed  to  establish  Iiis  right  of  posses- 
sion to  the  property  claimed  to  have  been 
forcibly  detained.  As  we  liave  shown,  this 
question  is  primarily  based  upon  the  fact  that 
appellee  relied  upon  the  sherifTs  certificate 
of  sale  without  introducing  any  evidence, 
sndi  as  the  Judgment  or  other  proceedings 
which  must  necessarily  have  been  had  before 
the  sale  of  the  property.  Another  phase  of 
this  question  is  presented  by  the  contention 
that  oral  testimony  regarding  the  title  to  the 
land,  over  objection,  was  admitted;   but  we 


do  not  deem  It  necessary  to  consider  this 
particular  phase  of  the  question,  as  the  ob- 
jection upon  the  other  ground  is  undoubtedly 
well  taken,  and  the  general  rule  as  to  the  ad- 
mission of  oral  testimony  under  the  circum- 
stances in  question  would  seem  to  require 
little  or  no  discussion  by  us.  The  certificate 
of  the  sheriff  upon  which  title  or  right  to  pos- 
session is  predicated  contaiaed  a  recital  as 
follows: 

"After  having  given  notice  of  the  time,  place, 
and  conditions  of  sale  of  the'  property  to  be  sold 
as  provided  by  law,  I  duly  sold  at  public  auc- 
tion," etc. 

The  certificate  contained  no  recital  of  the 
fact  of  final  Judgment  to  support  a  sale,  or 
that  the  property  was  ever  levied  upon,  or 
that  the  levy  was  made  as  required  by  the 
statute,  or  that  the  property  was  appraised, 
or  that  the  appraisers  were  qualified,  or  that 
the  execution  debtor  tiad  the  opportunity  to 
select  one  appraiser,  or  that  the  property 
was  sold  for  two-thirds  of  the  appraised  cash 
value,  or  that  the  appraisers  were  sworn,  or 
that  the  writ  was  ever  returned  as  required 
by  law. 

It  Is  contended  by  appellant  that  such  re- 
citals as  were  contained  in  the  sheriff's  cer- 
tificate of  sale  were  mere  conclusions,  and 
not  such  recitals  as  might  have  given  proba- 
tive force  or  evidentiary  value.  It  is  also 
contended  that  the  sherifTs  certificate  of 
sale,  in  absence  of  statute  making  it  evidence 
of  the  sale,  is  not  evidence  for  any  purpose, 
afad  the  return  of  the  writ  of  execution  duly 
filed  In  court  is  the  only  primary  evidence  of 
sheriff's  sale  provided  by  our  statute.  Fur- 
ther, that  In  the  absence  of  statute  making 
the  SherifTs  certificate  of  sale  evidence  of 
the  regularity  of  his  proceedings,  even  were 
the  certificate  primary  evidence  of  facts  cer- 
tified, it  could  not  be  evidence  of  facts  not 
therein  certified. 

[1]  It  is  first  to  be  observed  that  a  sher- 
iff's certificate  of  sale,  under  our  statute,  is 
not  made  evidence  of  any  recitals  thefein 
contained,  and  is  not  given  any  peculiar  evi- 
dentiary value.  The  general  rule  upon  this 
subject  is  thus  stated  in  4  Ency.  of  Evidence, 
185: 

"The  recitals  in  a  sheriff's  deed  of  his  au- 
thority, and  the  proper  performance  of 'the  steps 
preliminary  to  the  sale,  are  not  competent  pri- 
maty  evidence  of  these  facts,  except  by  statute." 

In  the  case  of  Douglass  v.  Lowell  et  al., 
60  Kan.  239,  56  Pac.  13,  the  Supreme  Court 
of  Kansas  discussed  a  claim  of  the  plaintiff 
to  the  effect  that  a  sheriff's  deed,  regular 
upon  its  face,  should  be  deemed  sufficient  evi- 
dence of  the  legality  of  the  sale  and  pro^ 
oeedings  therein  untU  the  contrary  was  prov- 
en, the  court  in  this  connection  saying: 

"This  was  the  rule  of  statute  nntil  1893. 
*  *  *  In  that  year  this  provision  of  statute 
was  repealed  •  •  • ;  and  since  that  time 
the  proper  preliminary  proof  must  be  offered  be- 
fore such  a  deed  is  admissible  in  evidence." 
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In  the  case  .of  Carbine  v.  Blorrls,  92  ni. 
555,  It  was  held  that  recitals  of  tbe  certifi- 
cate of  purchase  In  a  sherlfTs  deed  are  not 
competent  evidence  to  establish  the  exist- 
ence and  contents  of  the  Judgment  under 
which  the  sale  was  made. 

In  Leary  et  al.  t.  New  et  aL,  90  Ind.  502, 
It  was  held  that: 

"In  an  action  to  recover  real  estate  by  a  pur- 
chaser thereof  at  a  sheriff's  sale,  against  the 
execution  defendant,  tbe  plaintiff  must  show,  to 
support  bis  title,  4  judgment,  execution,  sale, 
and  deed." 

Numerous  other  authorities  have  been 
called  to  our  attention,  not  all  precisely  in 
point,  but  most  of  them  being  quite  analo- 
gous to  the  case  under  consideration;  but, 
without  further  consideration  of  authorities, 
we  conclude  that  a  sheriff's  deed  or  certifl- 
cate  alone,  without  the  Judgment,  execution, 
and  return,  is  not  sufficient  prima  fade  evi- 
dence of  the  regularity  of  the  proceedings 
leading  up  to  the  sale,  in  the  absence  of 
statute  giving  evidentiary  value  of  the  sher- 
iff's deed  or  certificate. 

The  next  point  Is  that  the  court  erred  In 
excluding  certain  evidence  offered  to  show 
irregularities  in  the  proceedings  preliminary 
to  the  alleged  execution  sale  under  which 
appellee  claims  his  right  of  possession.  The 
court  refused  to  admit  this  evidence  upon 
the  ground  that  a  party  could  not  go  back  of 
the  sheriff's  certificate  of  sale;  but,  by  vir- 
tue of  our  holding  on  the  first  question,  it  is 
not  necessary  to  give  consideration  to  tliis 
proposition.  It  Is  alleged  that  there  is  no 
evidence  whatever  to  show  forcible  detainer. 
This  contention  ia  predicated  upon  the  alleged 
ground  that  there  was  no  evidence  In  the 
entire  cause  to  show  that  notice  to  quit  pos- 
session, in  writing,  had  ever  been  served  on 
the  appellant  This  contention  is  probably 
correct,  but  our  conclusion  makes  it  unneces- 
sary to  discuss  the  evidence  in  this  connec- 
tion. It  Is  sufficient  to  say  that  the  terms  of 
tbe  statute  upon  the  subject  of  notice  must, 
of  course,  in  all  cases  of  Uiis  character,  be 
fully  compiled  with.  The  alleged  defect 
here  Is  In  failure  to  prove  service  of  the  al- 
leged notice  concerning  which  the  record  is 
not  dear,  and  is  probably  insufficient. 

[2]  The  last  point  made  by  appellant  is 
that  the  complaint  la  insuffldent  to  support 
the  Judgment,  because  it  does  not  show  that 
notice  to  quit  the  premises  was  given  in 
writing  to  the  defendant.  We  need  not  no- 
tice this  point  further  than  to  say  that  by 
section  3281,  Code  1915,  the  form  of  a  com- 
plaint in  fordble  entry  and  detainer  for  the 
use  of  Justice  of  the  peace  Is  fully  set  out, 
and  a  compliance  with  this  form  is  sufficient 

For  the  reasons  stated,  the  judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial,  and  it  Is  so  ordered. 

PARKFiR  and  ROBERTS,  .TJ.,  concur. 


(2S  N.  H.  261) 
STATE  V.  BLACKLOCK.    (No.  1977a.) 

(Supreme  Court  of  New  Mexico.     Sept  13, 

1917.) 

(Syllabiu  til  tk«  Court.) 

1.  Trial  «=»«l«— Stbikwo  Got  HviDEifcs— 
DiscBBnoK  or  Codbt. 

It  is  a  matter  of  discretion  with  tbe  trial 
court  whether  or  not  to  strike  out,  on  motion, 
evidence  wlilch  has  been  admitted  witliout  ob- 
jection. 

2.  Cbimihai,  Law  «=320— Malicious  Mm- 
chief  €=>!,  10— rsquisttks  of  c^mb  — 
Gdiltt  Inteni^— Qubstion  fob  Jury. 

A  crime  ^  not  committed  if  tbe  mind  of  die 
person  doing  the  unlawful  act  is  innocent,  and 
therefore  it  is  stated  that  a  guilty  intent  must 
be  proved.  A  guilty  intent,  however,  may  be 
inferred  from  the  act,  and  such  inference  is  one 
to  be  drawn  by  the  jury,  and  not  an  implication 
of  law  to  be  applied  by  tbe  court 

Appeal  from  District  Court,  San  Joan 
County';  Abbott,  Judge. 

Foster  Blacklock  was  convicted  of  unlaw- 
fully injuring  a  building,  and  he  appeals. 
Affirmed. 

The  appellant,  Foster  Blacklock,  was 
charged  in  a  Justice  of  the  peace  court  of  San 
Juan  county  with  having  on  October  15, 1915, 
unlawfully  injured  a  building  belonging  to 
the  Farmington  Fair  Assodatlon.  The  de- 
fendant offered  no  evidence,  and  on  convic- 
tion appealed  to  the  district  court,  where  he 
was  again  convicted  on  trial  before  a  Jury. 
From  the  Judgment  and  sentence  of  the  dis- 
trict court  he  has  prosecuted  this  appeal. 

It  appears  that  in  1904  tbe  Farmington 
Fair  Assodatlon  purchased  a  20-acre  tract 
of  land.  Tbe  appellant,  Blacklock,  owned  a 
tract  of  land  immediately  south  of  this  tract, 
whidi  was  purdiased  by  the  Farmington 
Fair  Assodatlon.  In  1913  the  Association, 
not  being  able  to  meet  the  balance  due  Black- 
lock,  reconveyed  to  him  the  tract  of  land  pur- 
chased from  him,  and  on  the  day  charged 
appellant  sent  an  employ^  to  take  down  tbe 
grand  stand  and  move  the  lumber  therein 
to  Blacklock's  home. 

There  Is  a  conflict  In  the  evidence  as  to 
the  location  of  the  grand  stand,  viz.,  as  to 
whether  it  was  located  on  the  first  property 
purchased  by  tbe  Fair  Association  or  on  the 
property  subsequently  purchased  from  Black- 
lock. 

J.  M.  Palmer  and  Walter  M.  Donburg,  both 
of  Farmington,  for  appellant.  H.  S.  Bow- 
man, Asst.  Atty.  Gen.,  for  tbe  State. 

HANNA  C.  J.  (after  stating  the  facts  as 
above).  The  first  question  argued  by.appd- 
lant  in  his  brief  is  as  to  the  ownership  of 
the  building,  it  being  contended  that  owner- 
ship can  only  be  proven  by  legal  and  compe- 
tent evidence,  and  that  the  only  evidence  of 
ownership  of  the  building  which  appellant  is 
charged  with  having  injured  was  the  evi- 
dence of   the   witness   Griffin,   who   testified 
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tbat  he  was  the  president  of  the  Farmlngton 
Fair  Association,  and  that  such  association 
was  the  owner  of  the  20-acre  tract  of  land 
upon  which  the  grand  stand  was  located.  No 
doubt  this  testimony  of  the  witness  was  not 
the  best  evidence,  hut  no  objection  was  in- 
terposed at  the  time  of  Its  introduction.  The 
appellant  first  attempted  to  raise  his  objec- 
tion by  a  motion  to  direct  a  verdict  at  the 
conclusion  of  the  state's  case  In  chief.  This 
was  too  late.  If  the  evidence  was  objection- 
able at  the  time  of  Its  introdnction,  this  ob- 
jection should  have  been  called  to  the  atten- 
tion of  the  trial  court,  in  order  that  a  ruling 
might  have  been  had  upon  the  objection  at 
that  time. 

In  the  case  of  State  v.  McKnlgbt,  21  N.  M. 
14,  at  29,  153  Pac.  76,  at  79,  this  court  said: 

"In  order  tbat  the  trial  of  a  cause  of  this  im- 
portance may  be  conducted  in  an  orderly  way, 
without  incumbering  the  record  with  a  great 
deal  of  immaterial,  irrelevant,  or  incompetent 
testimony,  to  be  subsequently  stricken  from  con- 
sideration by  the  jury,  which  would  have  u 
tendency  to  brine  about  ah  almost  certain  state 
of  confusion  in  their  minds,  it  is  necessary  that 
the  parties  to  the  cause  be  required  to  make 
timely  objection,  not  onl^  tbat  the  jury  may 
not  be  confused,  but  in  fairness  to  the  opposing 
side,  and  in  order  that  the  attention  of  the  court 
may  be  directed  to  the  objection  at  the  time  tbe 
question  is  under  consideration  and  all  the 
»cts  clearly  apparent  to  all  parties  and  the 
court" 

[1]  "Hie  court  thereupon  concluded  that  It 
is  a  matter  of  discretion  with  the  trial  coort 
whether  or  not  to  strike  out,  on  motion,  evi- 
dence whldi  has  been  admitted  without  ob- 
jection. The  motion  to  direct  a  verdict  was, 
In  effect,  a  request  to  strike  the  testimony  as 
to  ownership,  objection  to  which,  as  Indicat- 
ed, had  not  been  interposed.  Doubtless  be- 
cause the  evidence  was  before  the  Jui?  with- 
out objection,  the  court  overruled  the  motion 
for  a  directed  verdict  which  was  based  on 
the  ground  that  there  was  no  evidence  as  to 
ownership.  In  this  tbe  trial  court  was  not 
In  error. 

[2]  It  la  next  urged  that  no  criminal  Intent 
was  proven,  but  that,  on  the  contrary,  the 
evidence  disclosed  that  the  appellant  acted  in 
good  faith,  under  the  belief  that  the  building 
In  question  was  located  on  his  own  land. 
Generally  speaking,  a,  crime  Is  not  commit- 
ted If  tbe  mind  of  tbe  p^son  doing  tbe  un- 
lawful act  is  Innocent,  and  therefore  It  is 
stated  that  a  guilty  intent  must  be  proved. 
A  guilty  intent,  however,  may  be  inferred 
from  the  act;  and  such  Inference  Is  one  to  be 
drawn  by  the  Jury  and  not  an  Implication  of 
law  to  be  applied  by  the  court  8  R.  C.  L.  61. 
Cyc.  lays  down  the  rule  in  tbe  following  lan- 
guage: 

"As  a  general  rule,  where  an  act  is  prohibited 
and  made  punishable  by  statute,  the  statute  is 
to  be  construed  in  the  light  of  the  common 
law  and  the  existence  of  a  criminal  intent  is  es- 
oentinl."  12  Cyc;  148.  Bishop  on  Stat  Crimes, 
g  132. 

The  o^ense  charged  against  appellant  was 
based  upon  a  statute,   and,  assuming  that 


criminal  intent  must  be  shown,  yet  it  does 
not  appear  that  appellant  has  Just  ground 
for  complaint.  So  far  as  the  record  In  this 
case  discloses,  there  is  no  question  but  that 
he  was  removing  the  building  from  land  not 
owned  by  blm,  a  fact  which  tbe  Jury  could 
assume  or  Infer  was  known  to  him,  and  troai 
which  circumstances  tbe  Jury,  in  our  opinion, 
would'  be  Justified  In  assuming  that  be  In- 
tended to  Injure  tbe  property  of  the  Fair  As- 
sociation, the  owner  of  tbe  building.  Other 
evidence  tended  to  bring  home  to  him  a 
knowledge  o£  the  facts  inconsistent  with  a 
lack  of  Intent  Therefore  appellant  has  no 
right  to  complain,  and  cannot  be  heard  to 
say  tbat  bis  guilty  Intent  has  not  been  directs 
ly  proven,  as  the  jury  can  doubtless  find  the 
existence  of  such  Intent  from  all  the  facta 
and  circumstances  connected  with  the  trans- 
action. 

It  Is  finally  argued  that  there  Is  no  sab- 
stantlal  evidence  warranting  a  verdict  of 
guilty.  After  an  examination  of  the  record 
we  cannot  agree  with  this  contention,  but 
must  hold  that  there  Is  substantial  evidence 
to  support  the  verdict 

The  judgment  of  the  district  court  Is  there- 
fore aflirmed,  and  it  la  so  ordered. 

PARKER  and  ROBEntTS,  J  J.,  concur. 


(23  N.  M.  205) 

BOARD    OF   EDUCATION   OF    CITI    OF 

ROSWBLL  V.  CITIZENS'  NAT.  BANK 

OF  HOSWBLL  et  at    (No.  2121.) 

(Supreme  Court  of  New  Mexico.     Aug.  28, 

1917.    Rehearing  Denied  Oct  1, 1917.) 

(SyUabui  hy  the  Court.) 

1.  Schools  and  School  Distbicts  «=»97(6) 
— IssuAHCK  of  Bonds— Pbockkoinqs— Stat- 
ute. 

Sections  4001  and  4902,  Code  1915,  con- 
strued. Held,  that  such  sections  prescribe  tbe 
procedure  to  be  followed  by  both  rural  school 
districts  and  municipal  school  districts  in  the 
issuance  of  bonds  for  the  school  buildings. 

2.  Statutes  «=>129,  149  —  Rkfkal  —  4$AViNa 
Clause. 

In  repealing  or  amending  a  statute  the  Leg- 
islature may  save  the  old  statute  for  specified 
purposes  by  an  appropriate  saving  clause  in  the 
repealing  or  amending  act 

3.  Schools  and  School  Distbicts  ^=>97(4^ — 
Issuance  of  Bond»— E%[.ection— Reoistba- 
HON  OF  Voters. 

In  elections  held  for  the  purpose  of  deter- 
mining whether  a  municipal  school  district  shall 
issue  and  sell  bonds  no  registration  of  voters  is 
required. 

4.  Schools  and  School  Distbicts  «=>97(4)— 
Issuance  of  Bonds— Notice  or  Election- 
Statute. 

The  statute  (section  1977,  Code  1915),  which 
requires  notice  of  an  election  to  be  given  by  pub- 
lication "ten  days  before  the  election,"  is  direc- 
tory, and  such  notice  is  sufficient,  even  though 
the  first  insertion  of  the  same  is  made  more  than' 
ten  days  before  the  election. 

5.  Schools  and  School  Districts  «=>97(4)— 
Issuance  of  Bonds  —  Election  —  Pboce- 
dure.  ' 

Under  section  4902,  Code  1915,  tbe  election 
for  voting  upon  school  bonds  should  be  called. 
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held,  and  conducted  In  tbe  same  manner  aa 
school  ofBdals  are  elected,  in  so  far  aa  such  pro- 
cedure ia  applicable. 

Appeal  from  District  Court,  Chaves  Coun- 
ty; Richardson,  Judge. 

Action  for  specific  performance  by  the 
Board  of  Education  of  the  City  of  Roswell 
against  tbe  Citizens'  National  Bank  of  Ros- 
well, N.  M.,  and  the  First  National  Bank  of 
Roswell,  N.  M.  Decree  for  plalntifT,  and 
defendants  appeaL    Affirmed. 

On  the  20th  day  of  February,  1017,  the 
board  of  education  of  the  city  of  Roswell, 
this  state,  passed  a  resolution  setting  forth 
that  the  school  buildings  in  school  district 
No.  1,  Chaves  county,  were  crowded  beyond 
their  capacity  for  conditions  of  health  and 
effective  work,  and  that  additional  school 
bulldbigs  and  facilities  were  necessary  to 
pr(q>erly  accommodate  the  pupils.  The  reso- 
lution further  declared  that  said  l)oard  was 
without  funds  for  the  construction  of  addi- 
tional building  facilities,  and  must  therefore 
resort  to  the  borrowing  power  of'  tbe  district, 
and,  further,  that  said  board  found  and  de- 
clared that  the  qualified  electors  of  said  dis- 
trict might  authorize  the  Issuance  of  nego- 
tiable coupon  bonds  to  the  amount  of  $100,- 
000  for  the  purpose  of  erecting  additional 
public  schocH  buildings  for  the  use  of  said 
district;  wherefore  It  was  resolved  that 
there  be  submitted  to  the  qualified  electors 
of  such  district  for  their  approval  or  disap- 
proval the  question  of  issuing  bonds  in  tbe 
aggregate  amount  of  $100,000,  and  that  the 
mayor  of  the  dty  of  Roswell  be  requested 
forthwith  to  call  a  81>ecial  election  for  the 
puri>o6e  of  submitting  the  question  of  Issuing 
the  negotiable  coupon  bonds  of  the  district 
in  said  aggregate  amount  of  $100,000.  On 
the  same  day  the  appellee  board  addressed 
a  request  to  the  mayor  and  the  city  council 
of  the  dty  of  Roswell,  asking  that  the  mayor 
issue  a  proclamation  for  an  election  to  be 
held  on  the  first  Tuesday  in  April,  1917,  at 
the  same  time  aa  the  regular  election  of 
members  of  said  board  of  education,  for  tbe 
purpose  of  submitting  to  the  qualified  elec- 
tors of  school  district  No.  1  the  following 
question: 

"ghall  the  board  of  education  of  the  dty  of 
Roswell,. N.  M.,  incur  an  indebtedness  and  issue 
its  negotiable  coupon  bonds  to  the  amount  of 

§100,000  due  not  less  than  20  nor  more  than 
0  years  after  date  and  redeemable  at  the  pleas- 
ure of  said  district  at  any  time  alter  10  years 
from  their  date  at  the  option  of  said  board  of 
education,  and  l>earing  interest  at  a  rate  not 
exceeding  6  per  centum  per  annum,  payable 
semiannually,  for  the  purpose  of  erecting  and 
completing  suitable  school  buildings  in  and  for 
said  school  district  No.  XT 

Pursuant  to  said  request  the  mayor  of 
BoBwell,  aa  Mardi  S,  1917,  issued  bis  proc- 
lamation of  election,  submitting  to  the  voters 
o£  Bdiool  district  No.  1,  Chaves  county,  the 


question  of  Issuing  bonda',  as  requested  by 
appellee;  said  proclamation  was  published  in 
two  daily  papers  of  Roswell,  N.  M.,  as  foU 
lows:  In  the  Roswell  Evening  News  in  its 
issues  of  MarcB  8,  10,  14,  17,  19,  20,  and  24, 
and  in  the  Roswell  Record  in  its  issues  of 
Mardi  3,  10,  17  and  24;  the  election  being 
called  for  the  3d  day  of  April,  1917.  On  said 
March  3d  the  city  council  of  Rosw'dl,  by 
resolution,  designated  the  places  for  holding 
said  eledlon  In  tbe  various  wards  of  the  dty 
and  territory  attached  for  school  purposes, 
and  appointed  the  Judges  and  clerks  of  elec- 
tion which  were  the  same  as  named  and  des- 
ignated in  the  mayor's  proclamation.  And 
on  said  March  3d  the  city  council  passed  a 
resolution  appointing  boards  of  registration 
for  the  several  wards  and  voting  places  of 
said  school  district,  for  the  purpose  of  regis- 
tering the  names  of  all  qualified  electors  en- 
titled to  vote  at  the  bond  election  called  for 
the  3d  day  of  April,  1917. 

Registration  of  voters  was  made  by  the 
boards  of  registration  so  appointed,  and  tn 
accordance  with  the  proclamation  of  the  may* 
or  an  eledlon  was  held  in  said  school  'dis- 
trict No.  1,  April  3,  1017,  and  the  question 
submitted  to  the  qualified  electors  thereof,  by 
ballot,  of  Issuing  bonds,  the  question  bdng 
submitted  in  tbe  form  embodied  in  tbe  re- 
quest to  the  mayor  to  call  the  election,  as 
above  set  forth.  The  returns  of  said  elec- 
don  were  made  to  th«  dty  clerk  of  Roswdl 
on  April  6, 1017,  and  tbe  mayor  and  cleric  of 
said  city  canvassed  sudi  returns,  flnSding 
that  903  votes  were  cast  in  favor  of  the  Issu- 
ance of  bonds  and  102  votes  against  the  is- 
suance; and  on  the  same  day  the  mayor  and 
clerk  filed  with  the  appellee  board  their  cer- 
tificate as  to  the  result  of  said  election, 
whereupon  appellee,  on  April  13th,  following, 
passed  a  resolution  redtlng  the  several  steps 
theretofore  taken  for  the  holding  and  re- 
turns of  such  electiotn  and  resolving  that  the 
proposition  to  issue  the  negotiable  coupon 
bonds  of  safd  school  district,  as  prc^Mjsed, 
had  been  ad<^ted  and  afflrmatlveJy  voted  for 
by  a  majority  of  the  qualified  electors  of 
school  district  No.  1,  Chaves  county,  and  that 
said  board  of  education  was  authorized  to 
issue  its  bonds  accordingly.  On  the  same  day 
the  appellee  adopted  a  form  for  sudi  bonda 
and  for  the  coupons  to  be  attached  thereto, 
providing  that  prindpal  and  interest  should 
be  payable  at  the  banking  house  of  Kounts 
Bros,  in  the  dty  of  New  York,  U.  S.  A.,  and 
should  bear  date  June  1, 1917,  bearing  5  p» 
cent  interest  from  date,  and  otherwise  con- 
forming to  tbe  requirements  anVl  llmltatlona 
set  forth  in  the  ballot  submitted  to  the  vot- 
ers as  aforesaid. 

On  the  14th  day  of  April,  1917,  the  county 
treasurer  of  Chaves  county,  N.  M.,  caused  to 
be  published  a  notice  of  the  sale  of  sudi 
bonds  to  take  place  on  the  24th  day  of  Hay, 
before  the  west  door  of  the  courthouse  in 
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Roswell,  at  which  time  said  bonds  vrould  be 
offered  to  the  highest  bidder  for  cash.  Said 
notice  was  published  In  four  successive  is- 
snes  of  a  weekly  newspaper  and  once  eadi 
week  for  four  successive  weeks  In  two  dally 
newspapers  published  at  Boswell,  N.  M.  On 
said  May  24th,  at  the  place  named,  said  bonds 
were  offered  for  sale  and  the  appellants  bid 
par,  subject  to  a  previous  understanding 
with  appellee  and  said  county  treasurer  that 
such  bonds,  when  issued,  would  be  valid  and 
should  be  legal  and  subsisting  obligations  of 
school  district  No.  1,  Chaves  county. 

A  written  contract  specifying  the  under- 
standing and  agreement  between  the  parties 
was  made  on  the  25th  day  of  May,  1917, 
signed  by  both  appellee  and  appellants  and 
by  the  county  treasurer  of  Chaves  county, 
setting  forth  that  the  appellants  had  bought 
said  bonds  at  par  an'd  how  payment  therefor 
should  be  made.  The  contract  further  pro- 
vided that  the  purchasers  should  cause  the 
bonds  and  coupons  to  be  prepared  and  print- 
ed at  their  own  expense,  and  that  said  sale 
was  on  condition  that  the  proceeidlngs  lead- 
ing up  t6  the  Issuance  of  the  bonds  should 
be  approved  by  the  attoraeys  of  said  purchas- 
er. Both  the  complaint  and  answer  in  the 
case  agree  on  the  proposition  that  the  pur- 
pose of  having  the  bonds  submitted  to  attor- 
neys for  approval  was  in  order  to  determine 
their  validity,  and  the  complaint  alleges  that 
the  purchasers  have  repudiated  their  agree- 
ment on  the  pretended  ground  that  said  bonds 
are  not  valid,  and  are  not  enforceable  obli- 
gatloDS  against  said  school  district  No.  1. 

On  the  4th  day  of  August,  1917,  the  said 
board  of  education  filed  Its  complaint  in  the 
district  court  of  Chaves  county  against  the 
Citizens'  National  ana  First  National  Banks 
of  Roswell,  praying  si)eclflc  performance  of 
the  foregoing  contract,  and  In  the  complaint 
the  foregoing  proceedings  are  fully  set  forth. 
On  the  same  day  the  defendants,  appellants 
here,  answered,  setting  up:  First,  that  the 
election  on  the  bond  issue  was  not  called, 
notice  thereof  given  and  results  certified  by 
the  plaintiff,  appellee  here ;  second,  that  the 
proclamation,  of  notice  of  electlcm  was  pub* 
lished  in  one  dally  newspaper  seven  times, 
and  In  another  dally  newspaper  four  times 
prior  to  the  'date  of  election  and  subsequent 
to  the  calling  thereof,  and  was  not  otherwise 
published;  and,  third,  that  said  bonds  were 
offered  for  sale  through  the  county  treasurer 
of  Chaves  county  on  the  understanding  and 
agreement  with  appellants  that  the  bonds  to 
be  Issued  and  delivered  would  be  valid  and 
snbslstlng  obligations  of  school  district  Na 
1,  Chaves  county,  and  pursuant  to  such  under- 
standing and  agreement  the  contract  In  suit 
was  entered  Into  to  enable  the  appellants  to 
submit  the  validity  of  such  bonds  to  a  com- 
petent attorney.  The  answer  alleges '  that 
the  proposed  IXHids  would  not  be  valid  and 
subsisting  obligations  of  said  school  district 
Vo.  1,  bat  are  worthless  and  have  no  value, 


and  that  there  is  a  want  Of  consideration 
for  the  agreement  made  to  purchase  same. 
There  was  a  stipulation  made  and  filed  by 
the  parties  setting  forth  that  the  voters  Otf 
school  district  No.  1  had  actual  notice  of 
the  bond  election,  an'd  setting  forth  the  dates 
when  notices  of  election  were  published  .in 
the  dally  papers.  Thereupon  the  plaintiff, 
appellee  here,  moved  for  Judgment  on  the 
pleadings,  and  on  the  11th  day  of  August, 
1917,  an  opinion  was  rendered  by  Hon.  Gran- 
ville A.  Richardson,  Judge  of  the  district 
court,  sustaining  the  validity  of  the  bonds. 
A  decree  was  rendered  In  accordance  with 
his  opinion  for  the  specific  enforcement  of 
the  contract  sued  on,  dated  August  13.  1917, 
from  which  the  defendants  In  the  case  have 
perfected  an  appeal  to  this  court 

W.  A.  Dnnn,  of  Roswell,  for  appellants. 
R.  D.  Bowers,  of  Roswell,  for  appellee. 

ROBERTS,  J.  (after  stating  the  facts  as 
above).  The  purpose  of  this  action  In  the 
court  below  was  to  secure  a  Judicial  de- 
termination as  to  whether  or  not  the  bonds 
proposed  to  be  Issued  by  the  city  of  Roswell 
were  authorizeSd  by  law  and  Issued  in  ac- 
cordance therewith.  Appellants  are  willing 
and  desirous  of  purchaidng  the  bonds  and 
fulfilling  their  contracts  if  there  Is  legal  au- 
thority for  their  issuance,  and  the  steps  re- 
quired by  law  to  be  taken  to  make  such  bonds 
valid  and  legal  obligations  of  the  school  dis- 
trict have  been  complied  with.  The  uncer- 
tainty in  the  matter  was  occasioned  by  the 
adoption  of  the  Code  of  1916,  which  omitted 
the  spedflc  provision  theretofore  made  by 
the  Legislature  of  1891  and  carried  forward 
into  the  Compilation  of  1897,  as  sections 
1584,  1585,  1586,  and  1587.  Section  1  of 
chapter  81  of  the  Laws  of  1905,  and  section 
1542,  O.  L.  1897,  were  carried  forward  into 
the  Code  as  sections  4901  and  4902.  Section 
4901,  as  stated,  was  originally  section  1  of 
chapter  81,  Laws  1905,  which  was  an  amend- 
ment to  section  1541,  O.  L.  1897.  The  two 
sectlMis  in  question,  carried  forwaitt  into  the 
Code,  read  as  follows: 

"Sec.  4901.  That  school  directors  shall  have 
power  and  authority  to  borrow  money  for  the 
purpose  of  erecting  and  completing  school  hous- 
es by  issuing  negotiable  bonds  of  the  district,  to 
run  any  period  of  not  less  than  twenty  years 
nor  exceeding  thirty  years,  drawing  interest  at 
the  rate  of  not  to  exceed  six  per  centum  per 
annum,  with  interest  payable  semi-annually  or 
annually,  at  such  place  as  the  board  of  direc- 
tors issuing  the  same  may  direct,  which  said  in- 
debtedness shall  be  binding  and  obligatory  on 
the  school  districts  for  the  use  of  which  said 
loan  shall  be  made." 

"Sec.  4902.  The  directors  of  any  school  dis- 
trict may  submit  to  the  voters  of  their  district 
at  the  regular  or  any  special  election  called  for 
that  purpose,  the  question  of  issuing  bonds,  giv- 
ing the  same  notice  of  such  meeting  as  is  now 
required  to  be  given  for  the  election  of  directors, 
and  the  amount  proposed  to  he  raised  by  the 
sale  of  such  bonds,  which  question  shall  be  voted 
upon  by  'the  qualified  electors  of  the  district, 
and  if  a  majority  of  all  the  votes  cast  upon  that 
question,  be  in  favor  of  the  issue  of  muSi  l>onds. 
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then  said  board  shall  issue  btmds  to  the  amount 
voted,  in  denominations  of  not  less  than  twen- 
ty-five dollars,  nor  exceeding  five  hundred  dol- 
lars, due  not  less  thali  twenty,  nor  more  than 
thirty  years  after  date,  and  redeemable  at  the 
pleasure  of  the  district  at  any  time  after  ten 
years,  which  said  bonds  shall  be  given  in  the 
name  of  the  district  issuing  them  and  shall  be 
sigaed  by  the  president  of  the  board  of  directors 
and  approved  by  the  county  superintendent  and 
be  delivered  to  the  county  treasurer,  taking  his 
receipt  therefor;  and  said  county  treasurer 
shall  advertise  for  the  sale  of  said  bonds  to  the 
highest  bidder,  in  at  least  four  issues  of  some 
weekly  paper  published  in  his  county,  or  an  ad- 
Joining  county,  and  shall  countersign  said  bonds 
when  negotiated;  the  county  treasurer  shall 
place  the  proceeds  of  such  sale  of  bonds  to  the 
credit  of  the  proper  district,  to  be  paid  out  as 
provided  for  m  the  manner  of  special  district 
tax.  The  county  treasurer  shall  stand  charged 
upon  his  official  bond  with  all  bonds  that  may 
M  delivered  to  him,  but  any  bond  or  bonds  not 
sold  may  be  returned  to  the  district  and_  the 
treasurer  credited  with  the  same:  Provided, 
that  if  such  bonds  are  issued  for  the  building^  of 
a  schoolhouse,  that  the  contractor  constructing 
the  same  may  receive  in  payment,  such  bonds  at 
their  face  value,  or  at  the  price  offered  by  the 
highest  bidder:  Provided,  further,  that  none  of 
such  bonds  shall  be  sold  for  less  than  ninety 
cents  on  the  dollar." 

In  1912  the  Legislature,  by  section  1  of 
chapter  13,  Laws  1912,  provided  as  follows 

"That  every  school  district,  whether  organiz- 
ed under  the  name  of  'school  district'  or  under 
the  name  of  'board  of  education,'  shall  have  pow- 
er and  authority  to  borrow  money  for  the  pur- 
pose of  erecting  and  furnishing  school  buildings 
and  purchasing  school  grounds,  but  such  power 
or  authority  shall  exist  only  when  the  proposi- 
tion to  create  the  debt  shall  have  been  submit- 
ted to  the  qualified  electors  of  the  district,  and 
approved  by  a  majority  of  those  voting  thereon. 
No  such  school  district  shall  ever  become  indebt- 
ed in  an  amount,  including  existing  indebted- 
ness, exceeding  six  per  centum  on  the  assessed 
valuation  of  the  taxable  pi^operty,  within  the 
district  as  shown  by  the  preceding  gmeral  as- 
sessment." 

And  this  section  was  carried  forward  Into 
the  Code  as  section  4903.  The  above  provi- 
sion was  evidently  made  for  the  purpose  of 
conferring  anthorlty  upon  school  districts 
and  boards  of  education  to  Incur  indebted- 
ness for  the  purposes  named.  In  the  case  of 
Lanigan  v.  Town  of  Gallup,  17  N.  M.  627, 
131  Pac.  997,  this  court  held  that  sections 
12  and  13  of  article  9  of  the  state  Constitu- 
tion did  not  confer  the  power  upon  munici- 
palities to  contract  indebtedness  Independent 
of  legislative  authorization,  and  It  is  appar- 
ent that  the  above  statute  was  Intended  to 
specifically  authorize  the  creation  of  an  In- 
debtedness for  the  purposes  named.  Thus 
we  find  In  the  statute  authorization  for  the 
creation  of  an  Indebtedness,  and  the  question 
now  for  determination  is  whether  or  not 
sections  4901  and  4902  provide  the  method 
of  procedure  for  the  creation  of  such  an  in- 
debtedness. Another  question  to  be  later 
considered  is  whether  or  not  such  section? 
still  remain  In  force  in  so  far  as  school  dls- 
trliets  within  Incorporated  dtles  and  towns; 
are  concerned. 

[1]  Wc  will  first  consider  the  question  as 
to  wbe'^her  or  not  these  two  sections  aK>l7. 


to  school  districts  wltliln  Incorporated  cities 
and  towns.  In  1S91  the  Legislature,  by  chap- 
ter 25,  Lews  1881,  passed  an  act  establishing 
common  schools  in  the  territory  of  New  Mex- 
ico and  creating  the  office  of  superintendent 
of  public  Instruction.  This  act  made  no  dis- 
tinction between  school  districts  within  in- 
corporated cities  and  towns  and  irural  dis- 
tricts. The  school  atfalrs  within  such  dis- 
tricts were  to  be  managed  by  school  direc- 
tors, three  in  number,  and  the  manner  and 
method  of  their  election  were  provided  for. 
Sections  28  and  29  of  the  act  In  question 
were  the  originals  of  sections  4901  and  4902, 
Code  1915.  Section  28  was  amended  by  the 
Legislature  of-  1905,  as  above  stated,  and 
some  slight  changes  were  made  by  the  com- 
pilers of  the  Code  of  1915  In  section  29. 
Chapter  25  was  approved  February  12,  1S91. 
The  same  Legislature,  by  chapter  77,  amend- 
ed chapter  25  by  adding  to  the  same  36  sec- 
tions. Some  of  these  sections  were  general 
sections  applying  to  both  rural  and  munici- 
pal school  districts.  Section  6  of  the  amend- 
at<»7  act  provided  that  all  cities  and  towns, 
then  or  thereafter  organized,  should  be  gov- 
erned by  the  provisions  of  "this  act."  Sec- 
tion 8  provided  tor  the  attaching  to  such 
city  or  town,  for  school  purposes,  of  adjaqent 
rural  territory;  section  9  provided  that  the 
puUlc  schoohi  of  each  dty  should  be  a  body 
corporate,  by  the  name  and  style  of  the 
"Board  of  education  of  the  dty  (or  town)  of 
of  the  territOTy  of  New   Mexico"; 


section  12  provided  for  the  election  at  each 
annual  dty  or  town  election,  of  the  board  of 
education  consisting  of  two  members  from 
each  ward,  elected  by  the  qualified  voters 
thereof,  one  of  whom  should  be  elected  an- 
nually, and  to  hold  office  for  a  term  of  two 
years.  The  remaining  provisions  of  the  act 
had  to  do  with  the  management  of  schools 
within  incorporated  cities  and  towns  and 
the  conduct  of  the  affairs  of  the  board  of 
education.  That  the  territory  embraced 
within  the  limits  of  a  munldpal  school  dis- 
trict comes  within  the  provisions  of  a  gen- 
eral statute  relating  to  school  districts  was 
dedded  by  this  court  In  the  case  of  State 
National  Bank  of  Clayton,  not  yet  reported. 
Section  29  of  the  amendatory  act  of  1891 
prescribed  the  method  to  be  followed  by 
munldpal  schools  in  Issuing  bonds.  This 
section  reads  as  follows: 

"Any  dty  or  incorporated  town  in  this  terri- 
tory which  shall,  by  the  action  of  its  common 

council,  trustees  or  school  directors,  have  pur- 
chased any  ground  and  building  or  buildings,  or 
may  hereafter  purchase  any  ground  and  build- 
ing or  buildings,  or  has  commenced  *  •  • 
the  erection  of  any  building  or  buildings  f<^ 
school  purposes,  or  which  shall  have  by  its 
school  directors,  common  council  or  trustees, 
contracted  any  debts  for  the  erection  of  such 
buildings,  or  the  purchase  of  such  ground  and 
building  or  buildings,  or  such  school  directors, 
trustees  or  common  council,  shall  not  hare  the 
necessary  means  with  which  to  complete  surfi 
building  or  buildings,  or  to  pay  for  the  purchase 
of  such  ground  and  building  or  buildings,  or  pay 
such  debt,  may  on  filing  by  the  school  directors, 
trustees   or  common   council,   of  said   city   or 
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town  of  a  report  under  oath  with  the  board  of 
educaticMi  of  such  dty  or  town,  showing  the  es- 
timated or  actual  cost  of  any  such  ground  and 
building  or  buildings,  or  the  amount  required  to 
complete  such  building  or  buildings,  *  *  *  or 
the  amount  of  such  debt,  it  shall  be  lawful  for 
the  board  of  education  to  order  an  election  for 
the  issuing  of  bonds  of  said  school  district  in 
said  city  or  town,  to  an  amount  to  liquidate 
such  proposed  indebtedness.  And  the  said  board 
of  education  are  hereby  authorized  and  empow- 
ered to  issue  such  bonds  in  conformity  with  the 
requirements,  and  in  like  manner  that  school 
bonds  are  issued.  And  said  board  of  education 
are  authorized  and  empowered  to  issue  bonds 
to  rajse  funds  for  the  purchase  of  school  site  or 
sites,  or  to  erect  a  suitable  building  or  buildings 
thereon,  or  to  fund  any  bonded  Indebtedness  for 
school  purposes  of  such  city  or  town:  Provid- 
ed, that  no  bonds  shall  be  issued  nntil  the  ques- 
tion shall  be  submitted  to  the  people  and  a  ma- 
jority of  the  qualified  electors  who  shall  vote 
on  the  qnestion,  at  an  election  called  for  that 
purpose,  tdiall  have  declared  hy  their  votes  In 
favor  of  issuing  such  bonds.  The  rate  of  Inter- 
est on  such  bonds  shall  not  exceed  six  per  cent, 
per  annum,  payable  annually  or  semi-annually, 
at  such  place  ns  may  be  mentioned  upon  the  face 
of  said  bonds,  which  bonds  shall  be  payable  in 
not  less  than  twenty  years,  nor  more  than  thirty 
years  from  their  date,  and  the  board  of  ednen- 
tion  Is  hereby  authorized  and  empowered  to  sell 
such  bonds  at  not  less  than  par." 

Prior  to  1891  there  was  no  separate  provi- 
sion made  by  the  Legislature  for  municipal, 
school  districts ;  the  schools  In  eaCh  district 
being  managed  by  a  board  of  three  directors. 
The  statute,  as  it  stood  prior  to  1891,  author- 
lied  school  directors  to  erect  necessary  pub- 
lic buildings  In  each  school  district  Cities 
and  towns,  by  their  common  council,  had  the 
right  to  erect  all  needful  public  buildings  and 
evidently,  under  this  power,  such  municipali- 
ties had  been  erecting  public  school  buildings. 
The  law,  as  It  then  stood,  required  the  elec- 
tion of  three  school  directors  In  each  voting 
precinct  In  the  state  and  the  erection  of 
needful  school  buildings  therein.  This  provi- 
sion evidently  was  not  suited  to  the  school 
affairs  in  incorporated  dtles  and  towns 
where  there  might  be  two  or  more  voting  pre- 
cincts and  necessity  only  for  one  school  buUd- 
tng.  For  this  reason,  aptiarently,  dtles  and 
towns  bad  proceeded  under  the  general  pow- 
er granted  to  the  board  of  trustees  or  common 
council  to  erect  school  buildings.  In  1891, 
when  the  Legislature  enacted  the  compre- 
hensive school  law  referred  to,  It  will  be  ob- 
served tbat  In  section  29,  quoted  supra,  pow- 
er to  provide  necessary  school  buildings  aod 
to  Issue  bonds  therefor  was  conferred  upon 
both  the  common  council  or  board  of  trustees 
and  the  school  directors.  The  Legislature 
evidently  recognized  that  ■  dty  coundls  or 
boards  of  trustees  bad  theretofore  pnrcbased 
ground  and  erected  building  or  buildings 
thereon  for  school  purposes,  and,  as  stated, 
power  was  conferred  upon  them  thereafter 
to  do  so.  The  exerdse  of  the  power  was 
not  in  any  substantial  manner  different  from 
that  conferred  upon  school  directors  in  the 
prior  act,  except  the  right  of  the  common 
conndl  or  board  of  trustees  to  act  in  the 
premises. 


In  1915,  when  the  Code  was  adopted!  aU 
the  school  laws  were  gathered  together  under 
one  chapter  and  evidently,  in  the  Judgment  of 
the  Le^slature,  no  necessity  existed  fbr  con- 
tinning  the  power  In  dty  coundls  or  boards 
of  trustees  to  erect  public  buildings  for  school 
purposes  and  Issue  bonds,  or  initiate  pro- 
ceedings for  that  purpose.  The  wisdom  of 
the  Legislature  in  this  regard  Is  apparent, 
for  under  said  section  29  there  was  a  divided 
responsibility  In  the  matter  and  needless  con- 
flict might  result ;  for  example,  suppose  that 
the  board  of  education  should  desire  the 
erection  of  a  school  building  In  a  certain  lo- 
cality, while  the  members  of  the  dty  council 
should  dedde  that  It  should  be  erected  else- 
where. The  board  of  education  might  pro- 
ceed under  Its  power  while  the  dty  council 
at  the  same  time  would  erect  a  building  de- 
sired  by  It  The  continuance  of  the  power 
in  tbo  dty  council  or  board  of  trustees  could, 
of  course,  accomplish  no  good  purpose,  for 
boards  of  education  In  such  mnnldpalifles 
were  the  Instrumentalities  created  by  law  to 
manage  the  school  affairs  and  this  board  had 
ample  power,  under  certain  restrictions,  to 
erect  buildings  and  issue  bonds.  For  this  rea- 
son we  think  that  the  Legislature,  In  1915, 
when  It  adopted  the  Code,  dropped  out  the  pro- 
visions contained  in  said  section  29  and  car- 
ried forward  only  the  general  provisions, 
heretofore  quoted,  making  such  changes  there- 
in as  were  necessary  to  the  exerdse  by  boards 
of  education  of  the  rights  and  powers  therein 
contained.  As  to  the  proper  rule  for  constru- 
ing statutes,  this  court  said  in  the  case  of 
Lanigan  v.  Town  of  Gallup,  17  N.  M.  639, 131 
Pac.  1001: 

"Every  statute  or  constitutional  provision 
must  be  construed  with  reference  to  the  object 
intended  to  be  accomplished  b^  it,  and  as  al- 
ready said,  in  order  to  ascertain  this  object,  it 
is  projier  to  consider  the  occasion  and  necessity 
for  this  enactment  If  the  purpose  and  well- 
ascertained  object  of  a  statute  or  constitutional 
provision  is  inconsistent  with  the  precise  words, 
the  latter  must  yield  to  the  controlling  influence 
of  the  will  of  the  lawmaking  power,  resulting 
fr<Hn  the  whole  act  or  the  entire  Constitution. 

In  the  case  mentioned  we  quote,  witH  ap- 
proval, an  excerpt  from  the  case  of  Bailey  v. 
State,  163  Ind.  165,  71  N.  B.  655: 

"When  the  intent  and  purpose  of  the  act  is 
thus  made  clear  and  consistent  and  the  act  is 
calculated  to  effect  the  obvious  purpose,  neces- 
sary words  may  be  implied,  ana  words  limited 
or  enlarged  in  meaning,  and  the  ordinary  mean- 
ing of  words  and  phrases  required  to  yield  to 
the  construction  which. upholds  and  makes  effec- 
tive the  legislation." 

With  these  rules  of  construction  in  mind. 
It  Is  evident  tbat  the  Legislature  meant  that 
section  4902  of  the  Code  should  be  a  guide 
for  both  municipal  and  rural  schools.  Bear- 
ing in  mind  that  there  had  been  full  and  am- 
ple procedure  outlined  by  sections  1542  and 
1584,  C.  L.  1897,  for  the  Issuing  of  bonds  by 
rural  and  municipal  schools,  respectively, 
nnd  that  section  1542,  with  the  modifications 
already  mentioned,  was  carried  forward  into 
the  1915  Code,  and  section  1584,  which  was 
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section  29  of  tbe  amendatory  act  of  1801, 
waa  entirely  omitted  tberefrom,  It  la  not  con- 
ceivable that  the  Legislature  Intended  to 
leave  rural  schools  the  means  of  carrying 
out  their  power  to  borrow  money  as  given  by 
section  4903  of  the  Code,  and  by  the  same  act 
to  deprive  municipal  schools  of  every  means 
of  availing  themselves  of  the  same  borrowing 
power  given  in  the  same  manner.  To  tlie 
contrary  the  reasonable  view  is  that  the  tieg- 
islature  saw  that  they  could  make  one  provi- 
sion for  all  districts  and  thereby  simplify  the 
system  by  so  making  the  provision  general 
in  its  nature  Tbe  fact  that  tlie  very  first 
words  of  the  section  mentioned  are  that  tbe 
directors  of  any  school  district  may  submit 
to  the  voters,-  etc.,  is  persuasive  of  this  view. 
As  stated,  the  fact  that  the  word  "directors" 
is  used  means  very  llttl&  This  same  word  is 
used  at  various  places  in  tbe  statutes  In  sucb 
connection  that  it  could  not  but  be  held  to 
apply  to  the  directors  of  both  rural  and  mu- 
nicipal schools.  The  word  means  simply  the 
officers  who  have  in  charge  the  affairs  of  the 
schools.  As  verification  of  this  view  we  re- 
fer to  the  case  of  Mayes  v.  Bassett,  17  N.  M. 
193,  125  Pac.  609,  In  which  this  court  was 
called  to  construe  section  1581,  C.  L.  1897, 
which  is  now  section  4893  of  the  Code.  The 
section  referred  to  was  originally  enacted  in 
1891,  and  was  section  26  of  chapter  77,  to 
which  we  have  referred.  The  chapter,  as 
originally  passed,  was  ostensibly  for  the  pur- 
pose of  governing  municipal  schools,  and 
sucb  being  the  case  the  contention  was  made 
that  the  section  could  have  no  reference  to 
rural  schools.  The  act,  as  we  have  stated, 
was  an  amendment  to  the  former  act  of  that 
session  of  tbe  Legislature,  and  referring  to 
these  two  acts  the  court  said: 

"A  careful  examination  of  both  acts  further 
discloses  that  these  sections  which  are  general 
in  their  scope  or  application  were  apparently  in- 
tended by  the  Legislature  to  apply  to  all  com- 
mon schools;  reference  to  the  provisions  as  to 
poll  tax  and  compulsory  attendance  verifying 
this  statement" 

As  further  verifying  these  facts  reference 
may  J>e  bad  to  section  4899  relating  to  in- 
surance In  which  it  is  said  that  the  board  of 
directors  of  any  sdiool  district  is  empowered 
to  insure  buildings.  Could  it  l>e  said  that 
this  section  applies  solely  to  rural  schools, 
and  that  there  is  no  provision  of  law  requir- 
ing municipal  school  directors  to  insure  build- 
ings? Likewise,  section  4867  of  the  Code  re- 
quire the  directors  of  schools  in  the  several 
districts  in  the  state  to  take  the  census,  and 
would  it  be  reasonable  to  say  that  because 
the  word  "directors"  is  used  that,  therefore, 
tbe  law  does  not  require  the  census  to  be 
taken  in  municipal  districts  also?  Section 
4919  provides  that  sdiool  district  property 
shall  not  be  transferred  by  school  boards  ex- 
cept upon  the  petition  by  a  majority  of  tbe 
electors,  and  is  it  to  t>e  said  that  this  applies 
to  rural  districts  and  not  to  municipal  ot 
vice  versa? 

Tbe  more  reasonable  view  la  that  section 


4902,  as  well  as  aH  other  sections  of  cbapter 
99  of  the  Code,  unless  spedflcally  limited  In 
their  application  to  either  municipal  or  rural 
schools,  or  such  limitation  is  to  be  Implied 
beyond  any  reasonable  doubt,  were  Intended 
by  the  Legislature  to  be  general  in  their  na- 
ture and  to  apply  to  each  school  Histrict  in 
tbe  state.  So,  it  appearing  that  in  sections 
4901,  4902,  4903,  4904,  tbe  object  of  tbe  I.eg- 
islature  was  to  give  power  to  all  schocri 
districts  to  borrow  money,  to  hold  elections 
to  authorize  the  same,  and  to  issue  bonds  as 
evidence  of  sucb  indebtedness,  the  question 
is  as  to  whether  or  not  the  Legislature  has 
so  worded  these  sections  as  to  provide  tbe 
means  to  accomplish  the  object  it  bad  in 
view.  The  Legislature  has  itself,  in  different 
ways,  recognized  the  power  of  municipal 
school  districts  to  issue  bonds,  one  of  these 
being  section  4971  of  the  Code,  in  which  the 
board  of  education  is  specifically  given  au- 
thority to  issue  t)onds  "as  now  provided  by 
law."  Section  4,  chapter  79,  of  the  Laws  of 
1015,  gave  the  same  recognition  of  the  bond 
issuing  power  aa  did  section  8,  chapter  1(^, 
Acts  1917,  and  section  39  of  tbe  same  chap- 
ter, which  is  an  amendment  to  section  4971 
of  the  Code. 

From  the  above  it  is  clearly  apparent  that 
the  technical  construction  limiting  tbe  oper- 
ation of  section  4902  to  rural  schools  is  sim- 
ply a  play  upon  words  because  if  the  sec- 
tion had  been  made  to  read,  "The  directors  or 
board  of  education  of  any  school  district," 
etc.,  there  could  be  no  question  raised  as  to 
the  appUcabillty  of  the  section  to  all  common 
schools  in  the  state;  and  under  tbe  rea- 
sonable construction  of  the  statute  the  word 
"director"  should  be  held  sufficiently  compre- 
hensive to  include  the  (^cers  who  have 
charge  of  any  scbool  district  Tbe  section 
says  that  tbe  bonds  shall  be  signed  by  the 
president  of  tbe  board  of  directors.  Tbe  ^- 
ecutive  officer  of  a  rural  school  board  is  de- 
nominated a  dialrman  by  section  4854,  whUe 
that  of  a  municipal  lx>ard  is  denominated  a 
president  by  section  4882.  Yet  it  would 
be  unreasonable  to  adopt  such  a  narrow  con- 
struction as  to  say  that  since  the  word  "pres- 
ident" is  used  that  the  section  could  not  apply 
to  rural  schools,  and  yet  such  a  constmctlcMi 
would  be  as  reasonable  as  to  say  that  the 
section  does  not  apply  to  municipal  schools 
because  the  word  "directors^'  is  used. 

Construing  together  sections  4901,  4902, 
and  4903,  we  have  the  following:  (a)  Power 
to  borrow  money,  with  limitation  of  tbe 
amount  of  the  indebtedness,  and  the  require- 
ment that  the  question  shall  be  voted  on ;  (b) 
tbe  power  to  issue  bonds  and  a  provision  aa 
to  the  time  they  shall  run,  the  interest  they 
shall  bear,  the  denominations  in  which  they 
shall  be  issued,  and  how  they  shall  be  sold; 
(c)  provision  for  an  election  and  the  notice 
thereof  to  be  given.  As  those  are  all  the  nec- 
essary requirements  of  any  law  relating  to 
the  issuance  of  bonds,  certainly  more  ooold 
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not  nosonably  be  asked.  It  Is  therefore 
deariy  appar«it  that  the  trial  court  did  not 
err  in  holding  that  appellee  had  power  to 
issue  its  negotiable  bonds,  and  did  not  err  in 
decreeing  specific  performance  of  the  contract 
sued  on  In  so  far  aa  this  objection  is  con- 
cerned. 

[2]  2.  The  next  qnestloa  whldi  logically 
follows  is  88  to  whether  «r  not  sections  4901 
and  4902  are  still  in  force 'in  so  far  as  mu- 
nicipal school 'districts  are  concerned.  By 
diapter  105,  Laws  1917,  an  act  was  passed 
relating  to  school  laws,  creating  county 
boards  of  education,  prescribing  their  powers 
and  duties  and  amending  and  repealing  cer- 
tain school  laws  "for  the  purpose  of  con- 
forming to  the  system  adopted  herein."  This 
idiapter  enacted  a  new  school  system  for 
rural  school  districts,  and  made  no  changes 
relative  to  municipal  districts.  Section  10 
of  that  act  provided: 

"Nothing  contained  in  this  act  shall  be  con- 
strued to  divest  boards  of  education  in  incor- 
porated territorjr  of  any  of  the  powers  possessed 
by  them,  immediately  preceding  the  date  of  the 
passage  of  this  act." 

This  was  a  saving  clause  designed,  evident- 
ly, to  insure  against  any  provision  of  the 
new  Code,  for  rural  districts  interfering  with 
or  in  any  manner  creating  confusion  in  the 
management  and  conduct  of  the  affairs  of  dty 
school  districts.  By  secUcws  22  hnd  23  of  the 
act,  sections  4001  and  4902,  Code  1915,  were 
amended.  Clearly  the  two  amended  sections 
were  not  applicable  to  the  issuance  of  bonds 
by  municipal  school  districts,  and  in  the 
present  case  no  attempt  was  made  to  comply 
with  the  provisions  of  the  amende  sections. 
The  question  presented  is  whether  or  not  the 
original  sections  were  saved  for  municipal 
school  districts  by  the  language  in  section  10. 
It  la  contended  by  appellant  that  the  amend- 
ed sections  entirely  supplanted  and  supersed- 
cJd  the  original  section  for  all  purposes.  No 
case  directly  in  point  on  this  proposition  has 
been  cited  by  either  side,  or  discovered  by 
any  member  of  the  court  after  diligent  re- 
search. There  are  many  cases,  however, 
where  the  statutes  hare  been  repealed  or 
amended,  and  the  repefiling  of  amended  stat- 
ute has  contained  a  provision  to  the  ^ect 
that  Budi  repeal  of  amendment  shall  not  af- 
fect any  pending  case,  or  woiUed  "a  light 
which  has  accrued  under  the  former  statute." 
These  provisions  are  legally  termed  "saving 
clauses,"  and  their  ^ect  is  to  oontinne  in 
force  and  effect  the  old  statute  in  so  far  as 
the  rights  saved  by  the  new  statute  are  con- 
cerned. On  principle  we  cannot  see  any  ob- 
jection to  the  Legislature  in  amending  a 
statute  to  continue  in  force  and  effect  the 
previous  statute  for  certain  specified  purposes. 
If  it  is  competmt  to  continue  the  old  statute 
In  force  for  the  purpose  of  pending  suits  or 
to  protect  accrued  rights,  it  would  clearly 
be  competent  to  continue  the  old  statute  in 
force  for  purposes  not  covered  by  the  amend- 
ed statute.  Here  the  Legislature,  by  the 
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amended  section,  was  Intending  to  malie  pro- 
visions for  rural  schools,  and  did  not  desire 
to  affect  or  alter  in  any  manner  the  provi- 
sions of  the  old  section  in  so  far  as  the  same 
prescribed  the  procedure  for  municipal  dis- 
tricts. Hence  we  conclude  that  the  two  sec- 
tions in  question  are  still  in  force  in  so  for  as 
municipal  school  districts  are  concerned,  and 
that  the  right  of  said  districts  to  proceed 
thereunder  was  not  affected  by  the  amended 
statute,  but  was  specifically  saved  to  such 
districts. 

[3]  3.  Some  minor  questions  are  presented 
which  have  to  do  with  the  procedure  to  be 
adopted,  assuming  these  two  sections  to  be  in 
full  force  and  effect  in  so  far  as  municipal 
districts  are  concerned.  The  statute  is  not 
clear  as  to  several  questions,  one  of  which  is 
as  to  whether  or  not  registration  of  voters  is 
essential.  In  this  case,  however,  this  matter 
becomes  of  no  moment,  for  it  is  conceded  that 
all  the  legal  voters  in  the  city  registered, 
and  that  no  one  was  deprived  of  the  right  to 
vote  by  reason  of  the  fact  that  his  name  had 
not  been  registered.  Section  4902  in  provid- 
ing the  procedure  for  voting  bonds  is  silent 
upon  the  question  of  registration.  It  pro- 
vides that  the  question  may  be  submitted  at 
any  regular  or  special  election  called  for  that 
purpose,  "giving  the  same  notice  of  such 
meeting  as  Is  now  required  to  be  given  for 
the  election  of  'directors."  Begistratlon  la 
required  in  voting  for  city  officers  by  section 
3592,  Code  1915.  Section  1963,  which  is  the 
first  section  of  the  article  on.  elections,  pro- 
vides: 

"It  shall  not  be  lawful  for  any  person  to  vote 
in  tlie  state  unless  his  name  sliall  nave  been  reg- 
istered as  a  voter  as  provided  in  this  article, 
unless  he  shall  tender  to  the  Judges  of  election 
an  affidavit,"  etc 

By  section  4869,  Code  1915,  regulfitlng  the 
election  for  school  directors,  it  is  provided 
that  the  election  provided  for  in  the  two  pre- 
ceding sections  shall  be  held,  the  returns 
thereof  ma'de  and  canvassed,  and  the  certifi- 
cates of  election  issued  in  accordance  with 
the  laws  applicable  to  the  election  cheers  of 
incorporated  cities,  except  that  no  registra- 
tion shall  be  required.  It  is  thus  to  be  seen 
that  registration  of  voters  is  not  required  in 
the  election  of  boards  of  education.  Section 
1963,  which  makes  it  unlawful  for  a  person 
to  vote  without  being  registered,  has  to  do 
with  general,  state,  and  county  elections, 
and  has  no  reference  whatever  to  municipal 
or  school  district  elections.  This  being  true, 
the  statute  is  silent  upon  the  question  as  to 
whether  or  not  registration  of  voters  is  re- 
quired in  elections  held  to  determine  the 
question  as  to  whether  or  not  bonds  shall  be 
Issued.  This  being  true,  it  would  seeming 
follow  that  in  voting  upon  such  question  no 
additional  restrictions,  other  than  were  im- 
posed in  elections  held  for  school  directors, 
were  intended,  and  this  being  true,  we  are 
compelled  to  hold  that  registration  of  voters 
in  elections  upon  the  question  as  to  whether 
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or  not  bonds  of  adiool  dlatrlcts  diall  be  Is- 
sued Is  not  required  In  municipal  school  dis- 
trict elections. 

[4]  The  next  point  presented  Is  that  the 
notice  of  election  to  be  valid  must  be  pub- 
lished the  required  number  of  times  within 
ten  days  next  preceding  the  election.  In  tbls 
case  this  question  becomes  of  no  moment  be- 
cause It  is  stipulated  that  aU  the  voters  of 
the  city  had  actual  notice  of  the  election  and 
of  the  time  and  place,  and  when  and  where 
the  same  should  be  held.  The  question  c^ 
the  necessity  of  the  notice  of  election  will 
be  discussed  later.  At  this  time  we  will  con- 
i«lder  only  the  point  as  to  whetber  the  no- 
tice was  invalid  because  the  first  insertion 
was  published  more  than  ten  days  before  the 
election.  The  provision  requiring  publica- 
tion (section  1977,  Code  1915)  reads  as  fol- 
lows: 

"The  county  commissioners  of  each  county 
a&all,  ten  days  before  the  election,  by  public 
proclamntiou  and  by  publication  in  each  of  the 
two  leading  newspapers  published  in  such  coun- 
ty, give  public  notice  of  the  object  of  the  elec- 
tion, the  officers  to  be  voted  for,  tbe  names  of 
the  candidates  for  each  of  said  offices  as  tbe 
same  are  on  file  in  the  office  of  tiie  county  clerk 
and  the  postoflice  address  of  each  of  said  can- 
didates and  the  place  where  said  election  is  to 
be  held  in  each  precinct  in°  said  county  and 
where  there  are  in  such  county  daily  newspapers 
published,  such  notice  shall  he  inserted  in  daily 
newspapers  six  times  prior  to  the  day  when  the 
election  is  to  be  held,  but  when  there  is  no  daily 
newspaper  published  in  such  county,  such  notice 
may  be  inserted  in  a  weekly  newpaper,  and 
where  the  same  is  inserted  in  a  weekly  news- 
paper, the  same  shall  be  inserted  therein  in  two 
issues  thereof  prior  to  the  date  when  such  elec- 
tion is  to  be  held,  and  where  the  board  of  coun- 
ty commissioners  deem  it  expedient  and  there  is 
published  in  such  county  a  newspaper  printed 
m  the  Spanish  language  they  may  also  cause 
notice  thereof  to  be  inserted  in  Spanish  in  such 
newspaper." 

The  reason  for  the  applicability  of  this 
section  to  the  Code  will  later  appear  In  the 
general  discussion  of  the  manner  and  method 
of  the  conduct  of  the  election.  It  will  be 
seen  that  the  section  required  publication 
ten  days  before  the  election,  and  that  where 
there  is  a  dally  newspaper  that  It  shall  be 
published  six  times  therein,  and  if  more 
than  one  dally  paper  is  published  In  such 
city  or  town  that  it  shall  be  publlsned  in  both 
papers.  Tills  statute  Is,  we  think,  directory 
and  is  sufficiently  complied  with,  even  though 
the  first  insertion  of  the  notice  may  have 
been  more  than  ten  days  before  the  election.- 

[5]  Considering  now,  generally,  the  assign- 
ments of  error  which  have  to  do  with  the 
calling  and  holding  of  tbe  election:  It  Is 
stated  by  counsel  for  appellant  that  the 
election  should  have  been  called  by  tbe  board 
of  education,  the  Judges  and  clerks  appointed 
by  it,  and  the  entire  election  conducted  by 
said  board.  Nowhere  in  the  statute  is  there 
power  conferred  on  or  instmctlon  given  to 
boards  of  education  to  call  or  hold  any  elec- 
tion whatsoever,  either  upon  special  questions 
or  for  members  of  the  board,  and  it  cannot 
be  said  that  the  board  would  have  such  povet 


unless  expressly  or  Impliedly  given  by  law. 
In  order  to  hold  an  election  it  Is  necessary 
that  notice  be  given,  that  officers  be  appoint- 
ed to  c<Hiduct  it,  and  that  there  be  certain 
qualifications  prescribed  for  voters.  The  last' 
named  requisite  has  been  provided  for  in 
our  Constitution,  but  the  others  are  left  tc 
the  legislature.  .To  ferret  out  the  power  of 
holding  sdiool  elections  In  cities  it  is  neces- 
sary, under  existing  laws,  to  consider  enact- 
ments by  several  different  Legislatures.  Sec- 
tion 4869  of  tbe  Code,  which  was  enacted  by 
the  Legislature  of  1912,  provides: 

"Tbe  election  provided  for  in  the  two  preced- 
ing sections  (for  members  of  the  board)  shall 
be  held,  the  returns  thereof  made  and  can- 
vassed, and  the  certificates  of  election  issued  in 
accordance  with  tbe  laws  applicable  to  elections 
of  officers  .of  incorporated  cities,  except  that  no 
registration  shall  be  required." 

Searching  for  the  manner  of  electing  said 
officers  we  find  that  section  3591  of  the  Code 
provides  that  the  trustees  or  council  of  every 
municipal  corporation  shall  appoint  the 
Judges  and  clerks  and  name  the  places  in 
each  ward  for  holding  the  election,  and  that 
the  election  shall  in  all  respects  be  held  and 
conducted  as  are  county  elections.  As  to 
county  elections,  section  19t7  of  the  Code 
would  be  applicable  In  this  case.  This  sec- 
tion required  the  county  oomniissiouers,  by 
public  proclamation  and  by  publication,  etc., 
ten  days  before  the  date  set,  and  if  there  are 
dally  newspapers  to  Insert  such  notice  in  such 
papers  six  times  prior  to  the  date  when  the 
election  is  to  be  held.  Section  4902,  Code 
1915,  allows  a  bond  election  to  be  held  at  the 
same  time  as  the  regular  election  of  members, 
which  was  done  in  this  case,  and  prescribes 
that  the  same  notice  shall  be  s^ven.  If  the 
same  notice  of  the  bond  election  is  to  be  giv- 
en as  for  tbe  election  of  members,  then  it 
must  be  given  by  the  same  authority.  Usage 
does  not  always  make  law;  but  usage  cou- 
pled with  a  reasonable  interpretation  of  nn 
existing  statute  is  a  very  forceful  argument 
as  to  what  the  Legislature  intended.  It  has 
long  been  the  procedure  of  cities  and  towns 
in  this  state  in  the  election  of  members  of 
their  school  boards  that  the  election  be  call- 
ed by  the  same  authorities  and  held  by  the 
same  authorities  as  those  who  held  the  elec- 
tion for  municipal  officers,  and  this  is  the 
reasonable  construction  of  the  statute.  We 
think  that  section  4902,  when  it  says  that 
the  directors  may  submit  tbe  question  of  is- 
suing bonds  at  any  regular  or  special  elec- 
tion. Intended  that  the  election  should  t>o 
called  and  held  in  the  same  manner  as  tbe 
election  of  school  officers — ^if  In  a  rural 
school,  then  In  the  manner  provided  by  sec- 
tion 4852,  and  If  in  a  city,  then  in  the  manner 
prescribed  by  section  3591.  Simply  because 
the  statute  says  that  the  directors  may  sub- 
mit the  question  does  not  mean  that  boards 
of  education  are  empowered  to  call  the  elec- 
tion or  to  appoint  the  officers  of  the  election. 
In  this  ctise  the  board  Initiated  the  prooee-1- 
Ings  which  resulted  dn  the  election;  in  other 
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words,  It  sabtnltted  to  the  voters  of  the  dis- 
trict, through  the  machlDery  or  Instrumen- 
talities provided  by  law,  the  question  of  is- 
snlniT  bonds.  Here  the  officers  of  election 
were  appointed  by  the  dty  council,  and  the 
notice  of  election  was  given  by  the  mayor  of 
the  city,  and  the  returns  were  made  and  can- 
vassed by  the  city  clerk  and  mayor,  all  us 
provided  for  In  the  case  of  election  of  dty 
officers.  This  we  think  was  the  proper  pro- 
cedure under  the  statute. 

For  the  reasons  stated  the  Judgment  of 
the  district  court  will  be  affirmed;  and  it 
Is  so  ordered. 

HANNA,  O.  J.,  and  PARKER,  J.,  concnr. 

(23  N.  M.  UO)  • 

RIO  MIMBRES  IRR.  CO.  y.  ERVEIN, 
Com'r.     (No.  1971.) 

(Supreme  Court  of  New  Mexico.    Aug.  3,  1917. 
Rehearing  Denied  Sept.  26,   1917.) 

(Syllabus  by  the  Court.) 

1.  Watkbs  ANn  Wateb  Courses  ^=»254— Ib- 
RiOATioN    Contract   —   Constbuction    of 

RbSKBVOIB— FOKTBITUBK   OF    BORD. 

Appellant  contracted  to  construct  dams  and 
reservoirs  to  irrigate  25,000  acres  at  state 
lands,  "or  so  much  thereof,  or  as  much  more,  as 
there  may  be  water  to  irrigate,  the  amount  to 
be  determined  by  the  measurements  and  esti- 
mates and  by  the  territorial  engineer."  In  the 
contract  it  was  provided  that  certain  lands 
therein  described,  amounting  to  over  14,000 
acres,  might  be  first  supplied,  and  thereafter  that 
only  territorial  lands  snould  be  suppUed.  The 
14,000  acres  of  land  mentioned  were  held  in 
private  ownership  and  had  prior  water  rights 
upon  the  supply  to  those  of  the  territory.  Ap- 
pellant gave  bond  in  the  sum  of  $25,000  to  se- 
cure the  building  of  the  reservoir.  The  state 
engineer  had  ascertained  and  reported  that  there 
was  a  total  water  supply  for  only  9,000  acres 
of  land.  It  is  held  that  under  these  circum- 
stances there  was  no  obligation  upon  the  part 
of  the  appellant  to  build  a  reservoir,  and  the 
judgment  forfeiting  the  bond  and  awarding 
$25,000  damages  for  breach  thereof  against  ap- 
pellant was  erroneous. 

2.  Spcctnc    Pebtobuancb   «=>126(1)— Judo- 

MBNT. 

Appellant  had  a  contract  with  the  state  land 
commissioner  to  construct  wells  to  irrigate  cer- 
tain lands,  which  wells  were  constructed.  It 
brought  suit  for  specific  performance  of  the  con- 
tract for  the  sale  of  the  lands  by  the  land  com- 
missioner to  such  purchasers  as  it  bad  and  should 
produce.  The  court  awai-ded  the  relief  prayed 
for  for  about  9,000  acres  of  land.  Counsel  for 
appellant  asked  a  finding  that  appellant  was  en- 
titled to  be  awarded  an  allotment  of  about  6,UO0 
acres,  much  less  than  was  actually  awarded, 
and  failed  to  make  claim  thqt  appellant  had  a 
right  to  more  land  than  was  awarded,  and,  in 
fact,  admits  in  his  brief  here  that  the  object  of 
appellant's  action  has  been  substantially  accom- 
plished. Under  such  circumstances  appellant 
cannot  b«  beard  to  complain  of  the  court's  ac- 
tion in  failing  to  award  more  land  to  appellant. 

Appeal  ftom  District  Court,  Santa  F6 
County;  M.  C.  Mechem,  Judge. 

Action  for  specific  performance  by  the  Rio 
Mlmbres  Irrigation  Company  against  Robert 
P.    Erveln,    Commissioner,    with    cross-coni- 


plalnt  by  defendant  Judgment  for  plaintiff 
in  part,  and  for  defendant  upon  its  cross- 
complaint  and  plaintiff  appeals.  Judgment 
Sor  defendant  reversed,  and .  otherwise  af- 
firmed, and  cause  remanded  to  district  court, 
with  instructions. 

McFie,  Edwards  &  McFle,  of  Santa  E%, 
for  appellant  Frank  W.  Clancy,  Atty.  Gen., 
for  appellee. 

PARKER,  J.  The  territory  had  located 
and  selected  under  an  act  of  Congress  106,- 
009.78  acres  of  land  In  the  Mlmbres  Valley 
in  Grant  and  Luna  counties,  and  on  October 
1,  1908,  the  territory  through  its  then  com- 
missioner of  public  lands-  entered  into  a 
contract  with  the  plalntUTs  assignor  to  sell 
and  convey  in  tracts  of  specified  sizes  to 
applicants  therefor,  who  should  produce  a 
contract  with  plaintiff's  assignor  for  a  water 
right  sufficient  to  irrigate  the  same.  Plain- 
tiff's assignor  agreed  to  construct  and  main- 
tain an  irrigation  plant  by  means  of  dams, 
reservoirs,  and  canals  for  the  Irrigation  of 
said  land,  according  to  plans  theretofore  ap- 
proved by  the  territorial  engineer  and  to 
complete  such  works  within  five  years  from 
the  date  of  the  contract  On  December  5, 
1911,  it  had  been  ascertained  that  there  was 
much  question  as  to  the  water  supply  for 
such  irrigation  enterprise,  and  the  plaintiff 
as  the  assignee  of  the  original  contract  and 
the  territory  through  defendant  as  its  land 
commissioner  on  said  day  entered  into  a 
contract  amendatory  of  the  contract  of  Octo- 
ber 1,  1908,  in  several  particulars.  It  pro- 
vided that  plaintiff  should  construct  its 
works  to  irrigate  25,000  acres  of  said  land, 
or  so  much  thereof  as  water  supply  should 
suffice  for  irrigation  by  means  of  dams,  di- 
version dams,  reservoirs,  and  canals,  and  in 
paragraph  2  it  provided  that  plaintiff  should 
give  a  bond  In  the  sum  of  $25,0(X>,  condition- 
ed for  the  performance  of  its  undertaking 
by  October  1,  1914,  which  bond,  in  case  of 
failure  to  perform  on  the  part  of  the  plain- 
tiff, should  be  forfeited  and  the  proceeds 
credited  to  the  income  fund  of  said  lands. 
Plaintiff  also  agreed  to  sink  wells  sufficient  to 
Irrigate  at  least  5,000  acres  of  said  lands  by 
December  10,  1913,  and  all  other  lands  sus- 
ceptible of  irrigation  by  wells  and  pump.-! 
within  five  years  from  the  date  of  the  amend- 
atory contract  Plaintiff  also  agreed,  in 
paragraph  14  of  the  amendatory  contract,  to 
give  its  other  bond  in  the  sum  of  $25,000, 
conditioned  for  the  faithful  performance  of 
its  undertaking  under  said  agreement  Pro- 
vision was  made  for  forfeiture  of  plaintiff's 
rights  In  case  of  failure  to  perform.  In  par- 
agraph 19  of  the  amendatory  contract  it  is 
provided: 

"At  the  close  of  October  1,  1914,  if  the  party 
of  the  second  part  by  reason  herein  stated,  shall 
have  forfeited  its  right  under  this  amendment,  it 
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shall  onl;  be  required  to  pay  the  hond  of  $25,- 
000,  specified  in  paragraph  2,  and  the  bond  of 
$25,000,  specified  in  para^aph  14,  shall  be  can- 
celed and  returned  to  the  party  of  the  second 
part  without  cost,  and  the  party  of  the  second 
part  shall  be  allowed  to  dispose  of  such  lands  as 
it  has  furnished  water  for  as  specified  in  the 
original  contract  and  this  amendment,  but  shall 
forfeit  all  right  to  develop  or  furnish  water  to 
any  additional  lands  than  those  having  equip- 
ment placed  upon  them." 

Plaintiff  failed  to  perform  In  regard  to 
the  construction  of  dams,  reservoirs,  etc., 
for  the  Irrigation  of  the  25,000  acres,  and 
did  absolutely  nothing  along  that  line.  It  did 
reclaim  about  5,000  acres  by  means  of  wells. 
Plaintiff  found  purchasers  for  some  of  the 
lands  irrigated  by  wells  and  applied  to  de- 
fendant for  deeds  to  the  same,  which  were 
refused.  Thereupon  plaintiff  brought  this 
action  for  specific  performance  of  the  con- 
tract. Plaintiff  sets  up  the  original  and 
amendatory  contracts,  and  alleges,  by  way  of 
confession  and  avoidance  of  the  failure  to 
construct  the  dams,  reservoirs,  etc.,  that  It 
had  been  ascertained  by  the  state  engineer 
and  defendant  that  there  Is  no  available  wa- 
ter for  irrigation  in  that  manner  and  by  that 
means,  and  that  it  has  otherwise  fully  per- 
formed said  contract;  that  it  has  made  con- 
tracts with  divers  persons  for  the  sale  of 
water  rights,  and  has  found  purchasers  for 
certain  other  lands  watered  thereby,  and  has 
requested  defendant  to  convey,  which  he  has 
refused  to  do,  and  prays  for  specific  perform- 
ance of  the  contract,  and  $2,000  damages. 

Defendant  -answered,  admitting  the  con- 
tracts; denying  that  it  had  been  ascertained 
that  there  was  no  water  for  irrigation  by 
dams  and  reservoirs,  and  alleging  that  th« 
state  engineer  had  ascertained  that  there 
was  water  for  9,000  acres ;  admitting  that  he 
had  received  through  plaintiff  one  application 
to  purchase  lands,  which  had  been  refused 
because  plaintiff  had  failed  and  refused  to 
perform;  and  denying  that  plalntlfl  bad 
been  damaged  by  defendant's  action. 

Defendant  filed  a  cross-copiplalnt,  alleging 
the  execution  of  the  contract,  pointing  out 
that  by  the  terms  of  the  contract  the  territori- 
al engineer  was  to  ascertain  the  amount  of 
water  available  for  irrigation  by  reservoirs 
and  canals,  and  that  his  determination  was 
final  and  binding  on  the  parties,  and  alleg- 
ing that  he  had  so  ascertained  and  bad  re- 
ported a  water  supply  for  9,000  acres  of  land, 
on  a  basis  of  43,560  cubic  feet  of  water  per 
acre ;  alleging  that  plaintiff  had  wholly  failed 
to  perform  the  contracts  in  that  it  had  wholly 
failed  to  construct  the  storage  reservoir  for 
the  irrigation  of  25,000  acres  or  at  all,  and  bad 
failed  to  select  the  land  for  Irrigation  under 
either  the  reservoir  or  pumping  system;  al- 
leged that  be  had  refrained  from  disposing  of 
said  lands  to  others,  whereby  the  state  had 
lost  all  revenue  from  said  lands ;  that  by 
reasim  of  sncb  failure  of  plaintiff  it  bad 
forfeited  all  rights  under  said  contract  and 
the  bond  for  $25,000  mentioned  in  paragraph 
2  of  tbe  contract  bad  become  forfeited;   and 


that  by-  reason  of  such  failure  of  plalntilt; 
cross-plalntUf  had  suffered  damages  in  tbe 
sum  of  $27,000.  He  prayed  that  plalntUTa 
complaint  be  dismissed,  that  plaintiff  be  ad- 
judged in  default,  and  that  said  contract  be 
forfeited,  and  that  cross-plaintiff  have  judg- 
ment for  $27,000  damages.  A  demurrer  was 
interposed  to  the  cross-complaint  on  the 
ground  that  the  failure  of  plaintiff  to  con- 
struct tbe  reservoir  system  did  not  c<Mistltnte 
a  defense  to  the  complaint  for  the  specific 
performance  of  that  part  of  the  contract  re- 
lating to  tbe  irrigation  system  by  means  of 
wells  and  pumi>s.  This  demurrer  was  over- 
ruled. Plaintiff  answered  and  alleged,  among 
other  things,  that  all  of  tbe  water  shown  by 
the  territorial  engineer  as  available  at  the 
reservoir  site  had  been  appropriated  by  prior 
approprlators. 

At  the  trial  It  was  stipulated  that  plaintiff 
bad  foiled  to.  construct  any  dams  or  reser- 
voirs as  contemplated  by  the  contract;  that 
plaintiff  had  constructed  wells  capaUe  of 
Irrigating  6,000  acres  of  the  land;  that  on 
November  14,  1916,  James  A.  Frendi,  state 
engineer,  made  a  report  to  the  defendant  as 
to  the  water  supply  at  the  proposed  dam  site, 
showing  the  same  to  range  from  3,270  acre 
feet  to  31,570  acre  feet  per  annum,  and  haa 
found  that  the  water  supply,  after  allowing 
for  evaporation,  would  be  sufficient  to  supply 
one  acre  foot  of  water  per  annum  for  about 
9,000  acres  of  land. 

Tbe -original  contract  between  plaintifrs 
predecessors  In  title  and  tbe  territory.  In 
paragraph  3  thereof,  makes  mention  of  cer- 
tain lands,  amounting  to  over  14,000  acres, 
and  provides  that  except  for  those  lands  and 
certain  others  therein  mentioned  "no  iiart  of 
the  water  supply  provided  for  by  this  con- 
tract shall  be  disposed  of  for  Irrigation  par- 
poses,  exc^t  for  use  upon  the  territorial 
lands"  described  in  the  contract.  Two  wit- 
nesses for  the  plaintiff  testified  that  these 
lands  above  mentioned  were  all  held  4n  pri- 
vate ownership,  and,  from  the  examination  of 
the  records  of  the  state  land  office,  we  have 
ascertained  that  no  part  of  the  same  was 
ever  owned  by  the  territory  or  state,  except  :i 
small  portion  selected  subsequent  to  said  con- 
tract While  these  land  office  records  are 
not  before  the  court  as  a  part  of  the  record 
in  this  case,  still  they  are  public  documents 
and  verify  the  testimony  for  the  plaintiff  in 
this  regard.  The  r^>ort  of  the  state  engineer 
to  the  effect  that  there  is  sufficient  water  to 
irrigate  9,000  acres  of  land  makes  no  mention 
of  these  lands,  nor  any  mention  of  the  fact 
that  they  have  water  rights  from  the  source 
of  supply  contracted  about,  by  reason  of  ap- 
propriation of  water  prior  to  any  rights  of 
the  parties  to  this  controversy.  PlalntiS 
shows  by  two  witnesses  that  the  owners  of 
these  lands  had  prior  approprlators  of  water 
upon  the  water  supply  Involved  in  this  case, 
and,  although  the  testimony  is  of  a  loose  and 
unsatisfactory  character,  yet  it  was  Intro* 
duced  without  objection  on  the  part  of  the 
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state  and  sufficiently  establishes,  In  the  ab- 
sence of  a  contrary  showing,  that  the  prior 
water  rights  existed.  It  becomes  apparent, 
therefore,  that  neither  the  plalnUfT  nor  the 
territory  would  have  any  legal  right  to  con- 
struct a  reservoir  and  to  divert  these  waters 
from  the  uses  of  the  prior  appropriations  and 
for  the  Irrigation  of  state  lands.  In  other 
words,  It  sufficiently  appears  that  the  owners 
of  14,000  acres  of  land,  having  water  rights 
by  appropriation  prior  In  time  to  either  of 
the  parties  to  this  controversy,  had  a  prior 
claim  upon  the  water  supply  of  the  stream, 
which  would  more  than  exhaust  that  sup- 
ply, according  to  the  findings  of  the  state 
engineer.  It  appears  from  paragraph  1  of 
the  amended  contract  that  the  undertaking 
on  the  part  of  the  plalntUF  was  to  construct 
reservoirs  and  dams  to  Irrigate  25,000  acres 
of  territorial  lands,  "or  so  much  thereof,  or 
as  much  more,  as  there  may  be  water  to  Irri- 
gate, the  amount  to  be  determined  by  the 
measurements  and  estimates  and  by  the  ter- 
ritorial engineer."  The  contract  went  no 
further  than  this. 

The  court  found  that  the  plalntlfC  had  fail- 
ed to  perform  Its  contracts  In  regard  to  the 
irrigation  works  by  reservoirs  and.  dams,  but 
that  it  had  provided  wells  for  certain  lands 
mentioned  In  the  decree.  The  court  drew  the 
legal  conclusion  that  plaintiff  had,  by  reason 
of  its  failure  to  perform,  forfeited  all  of  Its 
rights  to  those  lands  subject  to  irrigation  by 
means  of  reservoirs,  and  had  forfeited  its 
bond  provided  for  In  section  2  of  the  amenda 
tory  contract,  but  that  it  had  not  lost  its 
right  as  to  the  lands  susceptible  of  Irrigation 
by  means  of  wells  and  pumps.  It  thereupon 
«ntered  Judgment  restoring  the  first-mention- 
ed lands  to  the  state  and  awarding  defendant 
and  cross-complainant  Judgment  for  $25,000 
and  costs  on  the  above-mentioned  bond,  and 
awarded  specific  performance  as  to  the  lands 
irrigable  by  means  of  wells.  Plaintiff  ap- 
peals. 

[1]  1.  Appellant  argues  that  there  could  be 
DO  recovery  on  the  bond  because  the  proofs 
showed  that  there  was  no  water  available 
for  irrigation  by  dams  and  reservoirs.  In 
this  contention  appellant  is  correct,  and  the 
court  was  in  error  in  this  regard.  As  here- 
tofore pointed  out,  it  was  expressly  contem- 
plated in  the  contracts  between  the  parties 
that  there  were  over  14,000  acres  of  land 
which  were  not  state  lands,  and  which  were 
not  subject  to  the  terms  of  the  contract  be- 
tween the  parties,  in  so  far  as  the  constmc- 
Uon  of  dams  and  reservoirs  for  irrigation 
thereof  was  concerned.  It  is  not  expressly 
stated  in  the  contracts  that  the  lands  were 
held  in  private  ownership,  and  that  it  was 
for  that  reason  that  they  were  excluded ;  but 
the  testimony  for  the  appellant  shows  that 
tbey  were  held  In  private  ownership,  and 


that  the  owners  thereof  had  prior  water 
rights  in  the  water  supply.  It  was  contem- 
plated by  the  contract  that  If  the  dams  and 
reservoirs  were  to  be  built  that  the  appel- 
lant should  have  the  right  to.  contract  with 
such  owners  of  such  lands  for  water  out  of 
the  common  water  supply. 

In  the  light  of  all  the  circumstances,  we 
think  the  contracts  are  to  be  read  as  If  they 
provided  that  the  appellant  might  first  con- 
tract with  the  owners  of  the  14J0OO  acres  for 
water,  and  if  any  remained  thereafter  it 
should  put  the  same  upon  the  state  lands 
only  before  contracting  with  any  other  pri- 
vate owners.  The  findings  of  the  state  en- 
gineer show  that  the  water  supply  was  In- 
adequate for  the  14,000,  leaving  no  water 
whatever  for  state  lands.  The  court  there- 
fore was  In  error  In  finding  that  the  appel- 
lant had  forfeited  Its  bond  given  to  secure 
the  building  of  the  dams  and  reservoirs; 
there  having  been  no  failure  to  perform  with- 
in the  terms  of  the  contracts. 

[2]  2.  Appellant  complains  that  the  court 
only  awarded  specific  performance  for  the 
conveyance  of  about  9,000  acres,  irrigable  by 
wells,  whereas  a  much  larger  area,  30,000 
additional  acres,  were  subject  to  appellant's 
rights  In  that  regard,  when  it  should  have 
constructed  additional  wells,  which  it  was 
proposing  to  do.  The  decree  contains  a  re- 
cital of  a  stipulation  between  the  parties  that 
the  state  engineer  should  make  tests  of  such 
wells  as  should  be  designated  by  appellant, 
and  make  a  report  for  the  Information  of 
the  court  in  making  its  final  decree  as  to  the 
lands  irrigable  therefrom,  and  which,  conse- 
quently, appellant  could  be  entitled  to  have 
conveyed  to  purchasers  upon  demand,  and  a 
recital  that  counsel  had  agreed  upon  the 
lands  to  be  covered  by  the  wells.  Counsel 
for  appellant  asked  a  finding  that  appellant 
be  awarded  an  allotment  of  at  least  5,000 
acres  of  land  to  be  disposed  of  under  the 
terms  of  the  contract,  and  failed  to  call  the 
court's  attention  to  the  fact  that  other  lands 
than  those  awarded  to  appellant  were  subject 
to  its  rights.  In  fact  appellant's  counsel  ad- 
mits in  the  brief  that  the  object  of  appellant|s 
action  has  been  substantially  accomplished, 
except  that  It  Is  aggrieved  by  the  Judgment 
for  $25,000.  Under  such  circumstances  can 
appellant  be  heard  to  complain  of  the  court's 
action  7    It  is  clear  that  it  cannot. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below,  awarding  defendant  and 
cross-plaintiff  Judgment  for  $25,000  upon  the 
bond,  should  be  reversed,  and  the  Judgment 
should  be  otherwise  affirmed,  and  the  cause 
remanded  to  the  district  court,  with  Instruc- 
tions to  proceed  in  accordance  herewith ;  and 
it  is  so  ordered. 

HANNA,  a  J.,  and  BOBBBXS,  J.,  concur. 
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(23  N.  H.  28S) 

ECCLES,  Artesian  Well  Snp'r,  v.  DITTO  et  al. 
(No.  2046.) 

(Supreme  Court  of  New  Mexico.    Sept  13, 1917. 
Rehearing  Denied  Oct.  3,  1917.) 

(Svttabut  by  ike  Court.) 

1.  conbtitutionai,  law  ®=»277(1)— eminent 
Domain  ®=>2(10)  —  Waters  and  Water 
Courses  <&=>  102— Police  Power— Due  Pro- 
CX8S  OF  Law  —  Compensation— Abatement 
OF  Nuisance— Artesian  Wells. 

Sections  265,  206,  267,  and  268,  Code  1915, 
which  provide  for  the  summary  abatement  of  a 
public  nuisance,  viz.  an  artesian  well  which 
has  been  permitted  bj  the  owner  to  become  and 
remain  out  of  repair  so  that  water  is  unneces- 
sarily permitted  to  flow  to  waste,  by  the  well 
supervisor  created  by  the  act,  by  ente'ring  upon 
the  premises  and  repairing  or  plugging  the  well, 
is  a  valid  exercise  of  the  police  power  of  the 
state,  and  is  not  violative  of  either  the  Constitu- 
tion of  the  United  States  or  of  this  state. 

2.  Waters  and  Water  Courses  ®=»102 — Re- 
fair  OF  Artesian  Weix  —  Expense  of 
Abatement — Lien. 

Under  such  statute  the  lien  imposed  upon 
the  wpU  and  land  of  the  owner  for  the  expense 
of  such  repair  or  plugging,  where  such  well  is 
permitted  to  become  and  remain  oat  of  repair, 
IS  not  upon  the  theory  of  benefit  to  the  owner, 
but  is  taxed  as  the  cost  and  expense  of  abating 
a  nuisance,  and  is  fully  jnstified  by  the  author- 
ities. 

3.  Nuisance  «=>60— Nuisance  Per  8b— Lcq- 
islative  Poweb. 

Within  reasonable  limits  there  ia  no  question 
but  that  the  Legislature  has  the  power  to  de- 
clare certain  uses  of  property  a  nuisance,  and 
such  use  thereupon  becomes  a  nuisance  per  se. 

4.  NUIBANCK  ♦s»8S— Abatemmit— AHWWnnCWT 
OF  Costs. 

In  the  exercise  of  the  police  power  by  the 
state,  it  may  by  statute  provide  that  the  cost 
of  abating  a  nuisance  shall  be  assessed  against 
the  property  of  the  owner  by  whom  it  ia  main- 
tained. 

6.  Nuisance  ®=>78— Abatement— Entry  on 
Land. 

Where  a  public  oflficer  ia  the  representative 
of  the  public  in  that  regard,  and  a  public  nui- 
sance is  maintained  which  injures  the  public, 
so  represented  by  him,  such  officer  may,  where 
authorized  by  statute,  enter  npon  the  lands  and 
premises  of  the  party  guilty  of  maintaining 
such  nuisance,  provided  he  can  do  so  in  a  peace- 
able manner,  and  remove  or  abate  the  nuisance, 
doing  no  greater  injury  than  is  necessary  to 
accomplish  the  abatement  of  the  nuisance. 

6.  Waters  and  Water  CoirRSES  <S=>  102— Re- 
pair OF  Artesian  Welxs— Expenses. 

While  the  act  in  (question  authorized  the 
well  supervisor  to  repair  or  plug  the  well,  if 
necessary,  it  is  his  duty  to  adopt  the  least  ex- 
pensive and  most  efficadous  method,  and  if  such 
well  can  be  plugged  at  slight  expense,  while  to 
repair  it  would  entail  a  large  expense,  it  is  his 
duty  to  plug  the  well,  as  the  public  is  interested 
only  in  preventing  the  waste  of  water. 

7.  Water  and  Water  Courses  «s>102 — Re- 
pair OF  Artesian  Well — Proper  Method 
— Foreclosure  of  Lien. 

Where  no  attempt  is  made  upon  the  trial  of 
an  action  to  foreclose  a  lien  to  show  what  the 
cost  of  plugging  would  have  been,  the  court 
will  assume  that  the  well  supervisor  properly 
undertook  to  repair  the  well,  and  that  such 
course  was  proper  and  necessary. 

Appeal  from  District  Court,  Chaves  Coun- 
ty; McClure,  Judge. 


Action  by  W.  R.  Eccles,  artesian  wdl  su- 
pervisor of  Chaves  County,  N.  M.,  to  fore- 
close a  lien  against  land  of  E.  P.  and  C.  G. 
Ditto.  Judgment  for  plaintiff,  with  direction 
for  .foreclosure  of  lien,  and  defendants  ap- 
peal.   Affirmed. 

I*  O.  Fullen  and  W.  A.  Dunn,  both  of  Ros- 
well,  for  appellants.  K.  K.  Scott  and  C.  O. 
Thompson,  both  of  Roswell,  for  appellee. 


ROBERTS,  J.  Appellee,  as  artesian  well 
supervisor  of  Chaves  county,  N.  M.,  instituted 
this  action  In  the  court  below  to  foreclose  a 
lien  on  certain  lands  of  Dl  P.  and  C.  G.  Ditto, 
appellants,  on  account  of  money  expended 
for  labor  and  materials  furnished  and  used 
in  repairing  an  artesian  well  owned  by  the 
Dittos,  which  repairs  were  made  by  appellee 
in  his  oflSdal  capacity  as  sudi  well  super- 
visor. 

It  is  admitted  by  the  pleadings  that  the 
appellants  suffered  the  well  In  question  to 
become  and  remain  out  of  repair,  so  that 
they  were  unable  to  control  the  flow  of  water 
therefrom,  and  that  the  waters  flowing 
therefrom  were  permitted  to  go  to  waste; 
that  they  were  duly  notified  to  repair  the 
well  and  failed  to  do  ao,  and  that  the  ap- 
pellee, in  his  official  capacity,  undertook  to 
make  the  repairs;  that  a  lien  was  filed  in 
due  season  against  the  well  and  lands  on 
which  the  same  was  situate;  and  that  this 
action  was  instituted  after  the  expiration  of 
the  time  allowed  for  the  awellants  to  pay 
off  and  discharge  the  lien. 

The  trial  court  found  that  the  allegations 
of  plalntUTs  complaint  were  sustained  by  the 
evidence  introduced ;  that  the  all^ation  con- 
tained in  defendants'  answer  of  new  matter 
that  plaintiff  was  guilty  of  gross  nei^lgenoe 
in  doing  the  work,  in  that  he  negligently' 
employed  inadequate  machinery  and  inex- 
perienced mm  to  do  the  work,  was  not  susr 
tained;  that  the  plaintiff  employed  experi- 
enced men  and  proper  machinery  to  do  the 
work ;  that  the  plaintiff  exp«ided  the  amount 
alleged  in  his  complaint  in  the  work  of  re- 
pairing the  well  in  question  on  account  of 
labor  and  materials  furnished  in  AcAng  the 
work  thereon;  that  when  the  plaintiff  en- 
tered upon  the  work  of  repair,  the  well 
flowed  from  1,800  to  1,900  gallons  per  min- 
ute, none  of  whidi  flow  oould  be  controlled  by 
the  appliances  provided,  and  with  which  the 
well  was  equipped  before  the  repairs  by 
plaintiff;  that  after  plaintiff  had  finldied 
bis  work  of  repair  on  the  well  1,500  gallons 
of  flow  therefrom  could  be  controlled  by  the 
appliances  placed  on  the  well  by  the  plain- 
tiff. The  court  directed  a  judgment  against 
the  well  and  lands  for  the  amount  of  money 
expended  by  plaintiff  in  making  the  repairs 
on  the  well,  and  decreed  a  forclosure  of  the 
lien.  The  court  found  that  the  mortgage  of 
defendant  O.  A.  Will  was  a  prior  and  first 
lien  on  the  lands  in  question,  and  directed  a 
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torecloBore  of  the  lien  and  sale  of  tbe  lands 
subject  to  said  mortgage. 

Tbe  question  raised  by  appellants  on  this 
appeal  is  the  constitutionality  of  sections 
205,  266,  267,  and  268,  Code  1915. 

Tbe  evidence  introduced  upon  the  trial 
is  not  incorporated  in  tbe  trnnscript ;  hence 
we  can  consider  only  the  findings  made  by 
tbe  court  which  must  be  accepted  as  con- 
clusive. The  ninth,  tenth,  and  eleventh  find- 
ings are  as  follows: 

"(9)  That  at  the  time  said  repairs  were  t>e- 
gun,  there  was  flowing  continuously  from  said 
well  approximately  1,800  or  1,900  gallons  of 
water  per  minute,  none  of  which  was  under  con- 
trol, and  none  of  which  could  be  shut  off  or  con- 
trolled by  the  appliances  which  the  defendants 
bad  provided  for  controlling  the  shutting  oS 
the  waters  of  said  well. 

"(10)  That  when  snid  repairs  were  completed 
abont  1,500  gallons  per  minute  of  the  flow  of 
water  from  said  well  were  under  control  and 
about  300  or  400  gallons  per  minnte  of  water 
from  the  same  were  not  under  control,  and  said 
quantity  is  not  under  control  at  this  time,  and 
cannot  be  placed  under  control  without  enor- 
mous and  unwarranted  additional  expense  or 
probable  destruction  of  the  well. 

"(11)  That  said  firm  of  Sperry  &  I/Uldns  in 
making  repairs  on  said  well  provided  suitable 
and  proper  machinery  for  making  tbe  same,  em- 
ploying competent  and  experienced  men  and  help 
to  operate  said  machinery  in  making  said  re- 
pairs; and,  while  the  results  of  such  repairs 
are  not  satisfactory  and  said  well  is  still  wast- 
ing water  which  is  not  controlled  to  the  amount 
of  300  or  400  gallons  per  minute,  yet  the  court 
finds  that  the  machinery  and  methods  adopted 
and  used  in  tbe  repairing  of  said  well  are  those 
commonly  and  usually  used  in  doing  suoh 
work,  and  that  there  was  neither  negligence, 
carelessness,  nor  want  of  skill  in  making  said 
repairs.  The  evidence  in  the  case  discloses  that 
the  repairing  of  artesian  wells  of  the  age  and 
in  the  condition  of  the  one  in  controversy  is  al- 
ways hazardous  and  uncertain  as  to  results." 

[1]  No  request  was  made  by  appellants  for 
a  finding  as  to  the  cost  of  plugging  the  well 
or  as-  to  whether  such  waste  of  water  could 
have  been  entirely  prevented  by  means  of 
plugging.  The  repairs  were  made  and  the 
lien  chiimed  under  the  provisions  of  cliapter  6, 
.Code  1915.  The  first  section  of  the  chapter 
defines  an  artesian  well,  and  the  second  sec- 
tion (section  247,  Code  1915)  reads  as  follows: 

"Any  artesian  well  that  is  not  tightly  and 
securely  cased,  capped,  and  furnished  with  such 
mechanical  appliances  at  tbe  well  as  will  readi- 
ly and  effectively  arrest  and  prevent  the  entire 
flow  of  the  water  from  such  well  either  above 
or  l>eiow  the  earth's  surface  is  hereby  declared 
to  be  a  public  nuisance.  The  owner,  tenant  or 
occupant  of  the  land  upon  which  such  well  is 
situated  who  causes,  permits  or  suffers  such 
public  nuisance,  or  suffers  or  permits  it  to  re- 
main or  continue,  shall  be  deemed  guil^  of  a 
misdemeanor  and  shall  be  punished  by  a  fine  not 
to  exceed  one  hundred  dollars,  at  the  discretion 
of  the  court  trying  tbe  case,  and  each  day  shall 
constitute  a  separate  offense." 

The  chapter  defines  what  shall  constitute 
waste  of  water,  and  contains  comprehensive 
provisions  regulating  the  manner  of  drilling 
tbe  weUs  and  their  operation.  A  county  ar- 
tesian well  t>oard  is  created  for  each  county 
in  which  there  are  located  such  wells,  and 
also  an  artesian  well  supervisor.     Sections 


265,  266,  267,  and  268,  Code  1915,  read  as 
follows: 

"Sec.  265.  Any  person  owning  any  land  or 
owning  any  interest  in  any  land  upon  which  is 
situated  an  artesian  well  or  reservoir,  or  own- 
ing any  artesian  well  or  reservoir  or  any  inter- 
est .in  any  artesian  well  or  reservoir  who  causes, 
suffers  or  permits  the  water  unnecessarily  to  flow 
from  such  well,  or  to  go  to  waste,  tit  waste, 
flow  or  seep  from  such  reservoir,  and  who  shall 
fail  to  stop,  or  to  make  diligent  efforts  to  have 
such  flow  or  waste  stopped  within  thirty  days 
after  being  notified  in  writing  by  the  artesian 
well  supervisor,  ■  such  diligence  consisting  in 
securing  the  necessary  material  and  men,  and 
some  well  contractor  who  controls  a  well  ma- 
chine capable  of  doing  the  work,  said  capability 
to  be  determined  by  the  artesian  well  super- 
visor by  making  whatever  repairs  upon  said 
well  or  reservoir  as  are  necessary  t6  stop  the 
flow  of  waste,  shall  be  deemed  to  have  refus- 
ed to  take  such  action  to  prevent  waste,  and 
the  artesian  well  supervisor  is  thereupon  author- 
ized as  required  to  cause  the  necessary  repair 
to  be  made,  or  take  whatever  steps  necessary 
to  stop  the  flow  of  waste,  plugging  said  well,  if 
necessary,  at  any  point  which  should  be  effec- 
tive to  stop  said  flow  or  waste,  paying  the  ex- 
penses of  such  repairs  or  other  work,  including 
material  or  labor,  out  of  the  artesian  well  fund 
in  the  bands  of  the  county  treasurer  resulting 
from  fines  from  the  violation  of  the  provisions 
of  this  chapter.  Provided,  that  where  the  condi- 
tions justify  such  action,  the  board  of  county 
commissioners  may,  upon  receipt  of  petition 
presented  by  the  artesian  well  board  and  where- 
in shall  be  stated  the  kind  and  amount  of  re- 
pair work  contemplated  as  well  as  its  necessity, 
transfer  from  any  fund  or  funds  which  may 
at  the  time  be  available  for  the  purpose  to  the 
credit  of  tbe  artesian  well  funds,  a  Sufficient 
amount  to  cover  the  cost  of  such  repairs,  and 
when  any  such  amount  shall  have  been  collect- 
ed as  is  provided  by  this  chapter,  it  shall  be 
paid  over  to  the  county  treasurer,  together  with 
a  legal  rate  of  interest  thereon,  and  by  him 
credited  to  the  original  fund  from  which  it  was 
drawn. 

"Sec.  266.  The  expenses  incurred  for  the  re- 
pairs of  work  aforesaid  shall  become  a  lien  on 
the  land,  where  such  well  or  reservoir  are  sit- 
uated, and  upon  such  well  or  reservoir,  kni  the 
artesian  well  supervisor  _  within  twenty  days 
after  tbe  completion  of  said  repairs  or  work  up- 
on any  well  or  reservoir,  shall  file  for  record 
with  the  county  clerk  of  the  county  in  which 
said  land,  well  or  reservoir  is  situated,  a  state- 
ment of  the  expenses  or  the  amount  thereof,  the 
name  of  the  owner  or  the  reputed  owner  of  the 
land,  well  ot  reservoir,  and  a  description  of  the 
land,  well  or  reservoir,  to  be  charged  with  the 
lien,  sufficient  for  the  identification,  which 
claim  must  be  verified  by  tbe  oath  of  the  arte- 
sian well  supervisor. 

"Sec.  267.  The  county  derk  must  record  tbe 
claim  of  lien  in  a  book  kept  by  him  for  the  re- 
cording of  liens  generally  and  his  fee  for  re- 
cording same  shall  l>e  included  in  and  be  a  part 
of  said  lien. 

"Sec.  268.  If  the  said  lien  is  not  paid  and  dis- 
charged within  ninety  days  from  the  date  of  its 
filing  with  the  county  clerk,  the  artesian  well 
supervisor  shall  in  his  official  capacity  and 
name  institute  suit  in  the  district  court  for  the 
foreclosure  and  the  procedure  therefor  shall  be 
the  same  as  provided  by  law  for  the  sale  of  real 
estate  under  foreclosure  of  mortgage." 

Appellants  contend  that  these  sections  are 
unconstitutional  and  in  conflict  with  the 
Fourteenth  Amendment  to  the  Constitution 
of  the  United  States,  and  section  18  of  ar- 
ticle 2  of  the  state  Constitution,  which  pro- 
vides that  no  person  shall  be  deprived  of 
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property  wlthont  dne  process  of  law;  also 
that  said  sectiona  are  In  conflict  with  the 
Fifth  Amendment  to  the  (institution  of  the 
United  States,  and  of  section  20  of  arUcle  2 
of  the  state  Onstltutlon,  which  provides  that 
private  property  bhall  not  be  taken  for  pub- 
lic use  without  just  compensation. 

Appellants'  first  point  Is,  quoting  from 
their  brief: 

"The  power  of  the  state  to  enter  private 
lands  and  make  improvements  thereon,  or  to 
grant  authority  for  such  action,  can  only  be 
exercised  where  the  pnblic  welfare  so  requires; 
and  if  the  cost  of  making  such  improvements  is 
to  be  assessed  against  the  property  invaded,  the 
benefits  accruing  to  the  owner  must  equal  or  ex- 
ceed the  burden  thereby  imposed.  And  where 
the  state  prescribes  proceedings  to  charge  pri- 
vate lands  with  such  a  burden  without  providing 
for  proportional  benefits  to  the  owner,  such 
proceetlings  contemplate  depriving  the  owner  of 
his  property  witliout  due  process  of  law,  and 
therefore  void,  as  in  conflict  with  the  state  and 
federal  Constitutions." 

And  under  their  second  point  the  same 
proposition  is  stated  in  another  form.  From 
a  reading  of  the  statute  and  the  point  stated 
it  will  he  observed  that  appellants  miscon- 
ceive the  purpose  and  object  sought  to  be  ol>- 
tained  by  the  enactment  of  the  statute  in 
question.  The  making  of  the  repairs  or  the 
preventing  of  waste  is  not  for  the  benefit  of 
the  owner  of  the  land  upon  which  the  well  is 
located  which  may  be  wasting  water,  but  is 
for  the  purpose  of  abating  a  public  nuisance. 
The  statute  in  question  was  apparently  cop- 
ied from  the  state  of  Kansas,  and  appears  In 
the  General  Statutes  of  Kansas  of  1915  as 
sections  5674  to  5702.  Practically  all  of  the 
states  of  the  Union  which  have  artesian 
wells  have  regulated  the  use  of  such  wells, 
their  repairs,  etc.  In  California  the  statute 
makes  It  a  penal  offense  for  the  owner  of  an 
artesian  well  to  permit  the  water  therefrom 
to  go  to  waste.  This  statute  w^as  upheld  by 
the  Court  of  Appeals  in  the  case  of  Ex  parte 
Elam,  6  Cal.  App.  233,  91  Pac.  811.  Our 
statute  goes  further,  however,  and  author- 
izes the  well  supervisor  to  make  the  repairs 
or  to  plug  the  well  In  case  the  owner  fails  to 
do  so  after  notice.  Evidently  the  Legislature 
was  of  the  opinion  that  this  provision  was 
necessary  in  order  to  conserve  the  artesian 
waters  of  the  state  for  the  purpose  of  irriga- 
tion and  other  beneficial  uses.  That  It  was 
competent  for  it  to  so  legislate  as  to  conserve 
these  natural  resources  is  well  established  by 
the  adjudicated  cases.  In  support  of  this 
we  Irnve  only  to  refer  to  the  case  of  Ohio  Oil 
Co.  v.  State  of  Indiana,  150  Ind.  698,  50  N. 
B.  1124,  affirmed  by  the  Supreme  Court  of 
the  United  States,  177  D.  S.  190,  20  Sup.  Ct 
576,  44  L.  Ed.  729.  In  that  case  the  statute 
under  consideration  made  it  unlawful  for  any 
person  having  possession  or  control  of  any 
natural  gas  or  oil  well  to  allow  or  permit  the 
flow  of  gas  from  any  such  well  to  escape  in- 
to the  open  air,  etc.  That  statute,  as  does 
the  one  under  consideration  here,  had  quite 
oinborate  provisions  for  regulating  the  use  of 


sudi  wells  so  as  to  prevent  the  waste  of  gu 
or  oil.  The  Supreme  Court  of  the  United 
States,  in  an  opinion  written  by  Mr.  Justice 
White,  upheld  the  statute  as  a  proper  exer- 
cise of  the  police  power  of  the  state,  and 
stated  that  it  violated  no  provision  of  the 
Constitution  of  the  United  States.  See,  also, 
lilndsley  v.  Natural  Carbonic  Gas  Co.,  220 
U.  S.  61,  31  Sup.  Ct.  337,  55  L.  Ed.  369.  Ann. 
Cas.  1912C,  160.  Most  of  the  states  in  the 
Unl<m  which  have  gas  and  oil  producing 
wells  have  similar  regulations,  all  of  which 
have  been  upheld  as  constitutional  exercises 
of  the  police  power  of  the  states.  See  Thorn- 
ton on  the  Law  Relating  to  Oil  and  Gas,  |  3S5. 
In  an  appendix  to  ttiis  work  will  be  found 
the  statutes  of  the  various  states,  all  of 
which  undertake  to  prohibit  the  waste  of 
gas  and  olL  There  are  two  Justifying  rea- 
sons for  the  enactment  of  the  statute  under 
consideration  by  the  Legislature  of  this  state, 
the  first  being  the  necessity  of  using  water 
for  irrigation  and  the  limited  quantity  of 
water  available.  The  artesian  waters  in  a 
given  district  come  from  the  same  source, 
and  are  obtained  by  sinking  wells  to  the 
common  basin,  thereby  enabling  the  water  to 
find  its  way  to  the  surface.  Necessarily,  the 
waste  of  water  derived  from  the  common 
source  of  supply  diminishes  the  amount  of 
water  available  for  legitimate  uses,  and 
hence  works  an  injury  and  a  detriment  to 
the  general  public  desiring  to  make  use  of 
such  waters.  The  second  reason  is  that  per- 
mitting the  water  to  run  to  waste  in  large 
quantities  results  in  the  "water  logging"  of 
lands,  and  destroys  its  productiveness.  In 
the  artesian  belt  hi  the  Pecos  Valley,  it  has 
been  found  necessary  to  construct  drains  at 
enormous  expense  to  carry  away  the  waters 
which  find  their  way  to  the  lower  lands. 
Hence  we  find  ample  Justification  for  the 
legislative  act  regulating  the  construction 
and  use  of  such  wells,  thereby  preventing  the 
unnecessary  waste  of  water. 

[2,  S]  The  lien  imposed  upon  the  well  and 
land  of  the  owner  who  permits  a  well  to  be- 
come out  of  repair  and  waste  water  is  not 
upon  the  theory  of  benefit  to  the  owner,  bat 
is  taxed  as  the  cost  and  expense  of  ahatiug 
a  nuisance  and  is,  we  think,  fully  Justified  by 
the  authorities.  The  act  in  questlcm  de- 
clares that  an  artesian  well  whldi  is  in  such 
condition  that  water  wastes  therefrom  Is  a 
public  nuisance,  and  authorizes  its  summary 
abatement  by  the  artesian  well  supervisors 
in  one  of  two  modes ;  either  by  repairing  or 
plugging.  The  statute  declares  and  defines  a 
new  species  of  public  nuisance  not  known  to 
the  common  law  nor  declared  to  be  by  any 
prior  statute.  Certainly  the  Legislature  had 
the  power  to  declare  an  artesian  well  used 
in  such  a  manner  as  to  be'  a  detriment  to  the 
public  interest  and  welfare  a  public  nuisance, 
although  not  recognized  as  such  at  conunon 
law.  In  Wood  on  Nuisances  (3d  Ed.)  an  au- 
thor says: 
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"Within  reasonable  limits  there  Is  no  question 
but  that  the  Legislature  has  the  power  to  de- 
clare certain  uses  of  property  a  nuisance,  and 
such  use  thereupon  becomes  a  nuisance  per  se." 

[4]  l%ere  are,  of  coarse,  limitations  upon 
the  exercise  of  tbis  powor  by  the  Legislature, 
for  If  the  court  conld  judidally  see  that  a 
statute  was  a  mere  evaBlon,  or  was  framed 
for  the  purpose  of  Individual  oppression,  it 
would  be  set  aside  as  unconstitutional,  but 
not  otherwise.  Lawton  v.  Steele,  119  N.  T. 
226,  23  N.  E.  878,  7  I*  R.  A.  134,  16  Am.  St 
Rep.  813.  But  such  does  not  appear  in  this 
statute,  for  it  is  plain  to  be  seen '  that  the 
statute  was  designed  to  accomplish  a  use- 
ful purpose  and  to  promote  the  interests  of 
the  state  and  advance  the  welfare  of  the  peo- 
ple residing  in  the  artesian  belt  Numerous 
examples  are  dted  by  the  New  York  Court 
of  Appeals  In  the  case  to  which  we  have  last 
referred  to  the  exercise  of  the  legislative 
power  to  declare  property  held  or  used  in 
violation  of  a  particular  statute  a  public  nui- 
sance, although  such  possession  and  use  be- 
fore the  statute  was  lawful. 

The  principle  of  law  relative  to  the  im- 
provement of  property  for  public  benefit 
wherein  the  costs  of  such  improvements  is 
assessed  upon  those  benefited  thereby  stands 
upon  quite  a  different  footing  from  the  law 
which  authorizes  the  abatement  of  a  nui- 
sance and  taxes  the  expense  thereof  to  the 
person  maintaining  the  nuisance. 

It  is  the  duty  of  every  one  to  so  use  his 
property  as  to  occasion  the  least  possible  in- 
Jury  to  the  public  or  to  others;  and,  if  he 
permits  a  nuisance  to  be  maintained  upon 
his  property  which  works  a  detriment  or  in- 
jury to  the  public  or  to  others,  it  is  only 
proper  and  Just  that  the  expense  of  abating 
or  removing  the  nuisance  should  be  borne  by 
the  individual  guilty  of  its  maintenance.  In 
Joyce  on  Lew  of  Nuisance,  S  381,  it  la  said; 

"In  the  exercise  of  the  police  power  possessed 
by  the  state  it  may  be  by  statute  provided  that 
the  cost  of  abating  a  nuisance  shall  be  assess- 
ed against  tlie  property  of  the  owner  by  whom 
it  is  maintained." 

In  the  case  of  Steelsmith  v.  Aiken,  14  Pa. 
Super.  Ct  Rep.  226,  the  right  of  the  adj<rin- 
Ing  landowner  to  recover  the  costs  and  ex- 
pense of  plugging  an  oil  well  was  sustained. 
There  the  statute  authorized  the^  adjoining 
landowner,  after  notice  to  the  owner  of  the 
well  and  refusal  to  plug  the  well,  to  recover 
the  expense  from  the  owner  of  the  well. 

In  the  case  of  County  of  Los  Angeles  ▼. 
Spencer,  126  Cnl.  670,  69  Pac.  202,  77  Am. 
St  Rep.  217,  a  similar  question  was  involved 
under  a  statute  which  made  certain  orch- 
ards infected  with  insects,  moths,  or  other 
pests  public  nuisances,  and  authorized  the 
Horticultural  Commission  to  spray  the  trees 
and  charge  the  cost  thereof  as  a  lien  upon 
the  land.  The  court  upheld  the-  statute  as 
constitutional,  and  said  that  its  enforc^nent 
in  the  way  prescribed  by  the  statute  was  not 
obnoxious  to  any  constitutional  inhibition. 

In  29  Cy&  1218,  in  discussing  the  ques- 


tion of  the  abatement  of  a  public  nuisance 
by  public  authorities,  it  is  said: 

"The  person  responsible  for  a  nuisance  may 
be  held  liable  for  the  expense  of  removing  or 
abating  it" 

And  the  Legislature  may  authorize  the 
summary  abatement  of  public  nuisance  is 
equally  well  established. 

The  Legislature  has  made  a  wasting  ar- 
tesian well  a  nuisance  per  se,  and,  being  a 
nuisance  per  se,  there  was  no  necessity  for 
any  Judicial  inquiry.  Western  &  Atlantic 
R.  R.  Co.  V.  Atlanta,  113  Ga.  537,  38  S.  B. 
096,  64  L,  R.  A.  S02. 

In  Dillon  on  Municipal  Corporations,  { 
6W  (5th  Ed.)  In  speaking  of  the  power  of 
municipal  authorities  to  summarily  abate 
nuisances,  the  author  says: 

"It  is  to  secure  and  promote  the  public  health, 
safety,  and  convenience  that  municipal  corpora- 
tions are  so  generally  and  so  liberally  endowed 
with  power  to  prevent  and  abate  a  nuisance. 
This  authority  and  its  summary  exercise  may  be 
constitutionally  conferred  on  the  incorporated 
place,  and  it  authorizes  its  council  to  act  against 
that  which  comes  within  the  legal  notion  of  a 
nuisance." 

And  in  another  section  (690)  the  same  au- 
thor says  in  speaking  of  a  nuisance  per  se: 
"With  reference  to  the  first  class  it  has  been 
held  that  under  statutory  authority  to  abate 
or  remove  nuisances,  the  municipality  has  the 
[lower  to  abate  as  a  nuisance  per  se  anything 
that  falls  within  the  legal  notion  of  a  nuisance 
per  se,  and  to  do  it  in  a  summary  manner." 

Many  authorities  are  cited  sustaining  the 
text 

[1-7]  Here  we  have  the  well  in  question 
declared  by  legislative  authority  a  public 
nuisance  per  se.  The  well  supervisor  was 
required  to  give  the  owner  of  the  well  30 
days'  notice  in  writing  to  abate  the  nuisance. 
This  he  did  and  upon  his  failure  to  comply 
the  supervisor  was  required  to  abate  the 
nqlsance  by  repairing  or  plugging  the  welL 
Of  course,  If  the  well  was  not  out  of  repair 
it  did  not  constitute  a  nuisance,  and  the  well 
supervisor  would  have  no  authority  to  in- 
terfere, and,  If  he  did  so,  would  be  liable  to 
respond  in  damages  for  his  unwarranted  ac- 
tion. But  it  Is  conceded  that  the  well  in 
question  was  wasting  at  least  1,900  gallons 
of  water  per  minute,  and  that  it  was  out  of 
repair;  hence  there  can  be  no  doubt  as  to 
the  duty  and  propriety  of  the  action  taken 
by  the  well  supervisor  in  undertaking  to 
abate  the  nuisance. 

The  act  in  question  is  not  violative  of  the 
constitutional  provisions  referred  to  because 
it  authorizes  the  summary  abatement  of  the 
nuisance  by  the  well  supervisor  by  repairing 
or  plugging  the  well  which  is  wasting  water. 
It  is  universally  held,  we  believe,  that  the 
exercise  of  the  right  existing  at  common 
law  to  summarily  abate  a  nuisance  is  not 
in  conflict  with  a  constitutional-  provision 
protecting  rights  in  property.  Joyce  on  the 
Law  of  Nuisances,  {  380. 

In  the  cose  of  Lawton  v.  Steele,  119  N.  T. 
226,  23  N.  E.  87S,  7  L.  R.  A.  134,  16  Ajn.  St. 
Rep.  813,  the  court  said: 
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"The  right  of  lUinmaTy  abatement  of  nui- 
sances without  Judicial  process  or  proceeding 
was  an  established  principle  of  the  common  law 
long  before  the  adoption  of  our  Constitution, 
and  it  has  never  been  supposed  that  this  com- 
mon-law principle  was  abrogated  b;  the  provi- 
sion for  the  protection  of  life,  liberty,  and  prop- 
erty in  our  state  Constitution,  although  the  ex- 
ercise of  the  right  might  result  in  the  destruc- 
tion of  property." 

In  tbe  same  case  It  la  farther  said: 

"The  public  remedy  is  ordinarily  by  indict- 
ment for  the  punishment  of  the  offender,  where- 
in on  judgment  of  conviction  the  removal  or  de- 
struction of  the  thing  constituting  the  nui- 
sance, if  physical  and  tangible,  may  be  adjudg- 
ed, or  by  bill  in  equity  filed  in  behalf  of  the  peo- 
ple. But  the  remedy  by  judicial  prosecution,  in 
rem  or  in  personam,  is  not,  we  conceive,  exclu- 
sive, where  the  statnte  in  a  particular  case  gives 
a  remedy  by  summary  abatement,  and  the  rem- 
edy is  appropriate  to  the  object  to  be  accom- 
plished." 

Here  the  Legislature,  presumably  after  doe 
Investigation,  has  determined  that  the  nui- 
sance should  be  abated  in  a  summary  man- 
ner, by  the  public  official  thereunto  empower- 
ed, and  that  the  public  Interest  required 
that  such  nuisance  should  be  dealt  with  In 
the  manner  prescribed.  The  act  In  question 
does  not  undertake  to  authorize  the  destruc- 
tion of  property,  for  It  only  authorizes  the 
repair  or  plugging  of  the  well.  If  the  well 
to  plugged,  as  suggested  by  appellants  In 
their  brief,  the  well  Is  not  destroyed,  as  such 
plug  may  afterwards  be  removed.  Thus  It 
will  be  seen  that  tbe  act  In  question  does 
not  provide  for  the  destruction  of  property, 
but  only  for  the  abatement  of  such  use  of  the 
property  as  constitutes  the  nuisance. 

At  common  law  a  private  Individual  could 
abate  a  nuisance  which  worked  a  special  in- 
jury or  hurt  to  him,  and  could  enter  'upon 
the  lands  or  premises  of  another  for  such 
purpose,  provided  he  could  do  so  In  a  peace- 
able manner.  Joyce  on  the  Law  of  Nui- 
sances, §  368.  And  the  exercise  of  this  right 
by  tbe  Individual  in  a  summary  manner  vio- 
lates no  constitutional  provision.  There  Is 
some  conflict  In  the  authorities  as  to  wheth- 
er a  private  Individual  may  abate  a  public 
nuisance,  unless  he  suffers  some  special  In- 
jury therefrom,  not  common  to  the  general 
public.  Upon  reasons  It  would  seem  that 
where  a  public  officer  Is  tbe  representative  of 
the  public,  In  that  regard,  and  a  public  nui- 
sance Is  maintained  which  injures  the  pub- 
lic, so  represented  by  him,  such  officer  may, 
where  authorized  by  statute,  enter  upon  tbe 
lands  and  premises  of  the  party  guilty  of 
maintaining  such  nuisance,  provided  he  can 
do  so  In  a  peaceable  manner,  and  remove  or 
abate  the  nuisance,  doing  no  greater  Injury 
than  Is  necessary  to  accomplish  the  abate- 
ment of  tbe  nuisance.  If  the  private  Individ- 
ual can  lawfully  abate  the  nuisance  which  in- 
jures him,  the  public  official  representing  the 
public,  and  being  so  empowered  by  statute, 
<^n,  acting  for  and  on  behalf  of  the  public, 
lewfully  exercise  the  same  rights  In  behalf 


of  all  the  public,  as  the  private  Indirldaal 
can.  In  the  protection  of  his  private  rl^ts. 
Thus  It  will  be  seen  that  In  this  regard  the 
statute  In  question  violates  no  constltntloBal 
provision. 

It  Is  argued  by  appellants,  however,  ander 
their  third  proposition  that  the  power  of  the 
state  to  summarily  abate  a  public  nuisance 
must  be  reasonably  and  efficiently  exercised: 
the  means  employed  must  not  be  unduly  op- 
pressive on  Individuals,  and  no  expense  not 
necessary  to  the  abatement  of  the  nuisance 
may  be  taxed  against  the  person  mnintwining 
it  This  may  be  conceded  to  be  a  correct  state- 
ment of  tbe  law. 

Applying  it  to  the  facta  In  this  case,  ap- 
pellants argue:    First,  that  It  was  the  duty 
of  the  well  supervisor  to  have  plugged  tbe 
well,  and  that  he  should  not  have  attempted 
to  repair  It;  second,  that  having  attempted  to 
repair  the  well,  he  failed  to  accomplish  the 
purpose  sought.  In  that  he  did  not  entirely 
suppress  the  waste  of  water,  admitting,  how- 
ever, that  he  did  control  the  flow  of  water  to 
at  least  1,500  gallons  per  minute.    The  diffi- 
culty which  confronts  appellants  under  their 
flrst  contention  Is  their  failure  to  show  tbe 
feasibility  of  stopping  the  flow  of  water  In 
the  instant  case  by  plugging  and  the  expense 
which  would  have  been  entailed  thereby.    As 
we  have  stated,  the  evidence  Is  not  In  the 
record.    From  the  finding  made  by  the  court, 
apparently   no  attempt  was  made   to  show 
what  the  cost  of  plugging  the  well  would  have 
been  or  its  feasibility.    We  do  not  believe  that 
the  statute  In  question  contemplates  that  the 
well  supervisor  shall  undertalie,  at  great  ex- 
pense, to  repair  a  well  so  as  to  continue  the 
flow  for  tbe  use  of  the  owner  when  the  waste 
might  be  limited  at  a  sm^ll  exiiense  by  plug- 
ging the  well.    The  supervisor  is  the  repre- 
sentative of  the  public,  or  rather  the  water 
consumers  of  the  district    The  public  has  no 
concern  with  the  question  as  to  whether  or 
not  the  owner  of  the  land  upon  which  the 
well  Is  located  shall  continue  to  use  water 
therefrom.     That  Is  a  matter  that  concerns 
only  the  individual.     If  Ito  reoplvod  vroiier 
notice  to  place  his  well  In  repair  and  neglects 
to  do  so,  the  public  Interest  deuianus  oiiiy 
the  abatement  of  the  nuisance  by  stoi>piug 
the  waste  of  water.    If  this  nuisance  can  be 
abated,  as  stated,  by  plugging  the  well  at  a 
trifling  expense,  whereas  to  repair  the  well 
would  entail  a  large  expense.  It  Is,  we  believe, 
the  duty  of  the  well  supervisor  to  adopt  the 
least  expensive  metliod.    But,  as  stated,  there 
is  nothing  In  the  record  i)efore  the  court  to 
show   what  the  expense  of  plugging  would 
have  been,  or  that  tbe  result  could  have  been 
accomplished  by  the  adoption  of  that  method. 
But  the  method  and  means  to  be  adopted  to 
abate  the  nuisance,  under  the  statute,  rest 
In  the  discretion  of  the  well  supervisor,  and 
In  the  absence  of  a  showing  of  gross  abuse  of 
such  discretion  the  courts  will  not  interfere. 
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As  to  the  second  question  we  think  ap- 
pellants are  foreclosed  by  the  findings  of  the 
trial  court.  These  findings  have  been  here- 
tofore set  out,  and  It  will  be  observed  that 
the  court  found  that  the  well  supervisor  used 
due  and  proper  diligence  in  all  things  in  the 
making  of  the  repairs  in  question,  that  he 
adopted  the  proper  course,  and  that  it  was 
impractical  to  hare  so  repaired  the  well  as 
to  have  entirely  eliminated  the  waste  of  wa- 
ter. This  being  true,  appellants  cannot  es- 
cape their  liability  for  costs  of  repair.  It  is, 
of  course,  the  duty,  under  the  statute,  of  the 
well  supervisor  to  stop  the  waste  of  water, 
Iiiii  tlie  taw  does;  not  demand  the  impossible; 
neither  would  the  appellants  be  liable  by  pros- 
I'c-ution  under  an  indictuient  for  permitting 
the  waste  where  it  was  impossible  to  obviate 
it. 

In  view  of  the  findings  by  the  trial  court, 
which  are  binding  here  because  of  the  state 
of  the  record,  appellants  are  required  to  re- 
spond for  the  costs  and  expenses  entailed  by 
the  repairs  made. 

For  the  reasons  stated,  the  Judgment  must 
be  affirmed;  and  it  is  so  ordered. 

HANNA,  a  J.,  and  PARKER,  J.,  concur. 

(2S  N.  M.  1S8)  === 

NORMEI4T  T.  FIRST  NAT.   BANK  OF 

SANTA  FA    (No.  1914.) 

(Snpreme  Court  of  New  Mexico.    July  81, 1917. 

On  Motion  for  Rehearing,  Sept  27,  1917.) 

(Bynahus  by  the  Court.) 

1.  Appbai,  and  Bbkob  ®=>804— Judombnt  ^=o 
297— MoDincATioN— Bjcvibw. 

Prior  to  the  enactment  of  chapter  15,  Laws 
1917,  upon  the  entry  of  final  jiulgment  in  the 
district  court,  the  court  lost  all  further  jurisdic- 
tion over  the  same,  and  could  not,  upon  motion 
for  new  trial  or  otherwise,  change  or  modify 
the  same;  For  this  reascm  no  question  concern- 
ing the  findings  and  conclusions  which  might 
have  been  raised  by  exceptions  or  proposals  or 
other  findings  and  conclusions  prior  to  the  en- 
try of  the  judgment  can  be  considered  here. 

2.  Bills  and  Notes  «=»9S— CJollateral  Notk 
—Failure  of  Considebation— Estoppel. 

Where  the  maker  of  a  note  assures  a  bank 
that  his  note  to  a  third  party  is  "all  right," 
and  he  requests  the  bank  to  make  a  loan  to  said 
third  party,  and  he  takes  said  note  as  collateral 
security  Uierefor,  and  the  bank,  relying  upon 
the  representations,  makes  the  loan  and  takes 
the  note  as  collateral  security,  the  maker  cannot 
afterwards  be  heard  to  say  that  consideration  for 
the  note  has  failed,  or  that  the  bank  had  notice 
that  consideration  might  fail  by  reason  of  the 
possible  nonperformance  of  an  executory  con- 
tract by  a  third  person. 

3.  CoBPORATiONs  «=>424,  430,  487(2)— Notb  of 
Corporation— Validitt. 

While  it  is  true  that  one  who  takes  a  note 
of  a  corporation  in  payment  of  the  debt  of  its 
officer  is  pnt  upon  inquiry  as  to  the  authority  of 
the  officer  to  negotiate  the  note,  still  the  note  is 
not  void,  but  merely  voidable,  at  the  instance 
of  the  corporation.  Until  the  corporation  dis- 
avows the  obligation,  it  does  not  lie  in  the  mouth 
of  a  party  whose  note  has  been  placed  as  col- 
lateral security  for  the  corporate  note  to  com- 1 


plain  and  to  attempt  to  make  a  defense  for  the 
corporation  which  it  does  not  elect  to  make  for 
itself. 

Error  to  "District  Court,  San  Miguel  Coun- 
ty;  Leahy,  Judge. 

Suit  by  the  First  National  Bank  of  Santa 
F6  against  James  W.  Norment  Judgment 
for  plaintiff,  motion  for  new  trial  overruled, 
and  defendant  brings  error.    Affirmed. 

J.  H.  Crist,  of  Santa  F6  (A.  B.  Renehan,  of 
Santa  P6,  of  counsel),  for  plaintiff  in  error. 
Frank  J.  La  van,  of  Santa  F6  (Catron  &  Ca- 
tron, of  Santa  F6,  of  counsel),  for  defendant 
in  error. 

PARKER,  J.  Plalntiflr  in  error  bought  388 
acres  of  land  from  the  Ten  Lakes  I>and  Com- 
pany, a  corporation,  paying  for  the  same 
!|3.500  in  cash  and  his  note,  dated  August  2, 
1913,  for  $4,2(50,  payable  on  or  before  12 
months  after  date.  The  vendor  in  the  deed 
conveyance  reserved  a  vendor's  lien  for  the 
amount  of  the  note,  the  unpaid  portion  of  the 
purchase  price.  The  note  contains  the  words, 
'"Balance  purchase  money  for  388  acres  of 
irrigable  lands  with  water  rights  therefor  as 
per  deed  of  this  date  between  parties  hereto." 
Plaintiff  in  error  went  to  the  defendant  in 
error  in  behalf  of  the  vendor  and  of  one  J. 
D.  Hand,  and  requested  a  loan  for  them,  and 
represented  tliat  the  company  was  all  right, 
the  said  Hand  was  all  right,  and  that  his 
note  (the  note  in  question)  was  all  right  De- 
fendant In  error  relied  upon  the  representa- 
tion and  made  a  loan  to  the  company,  taking 
its  note  with  Hand  as  joint  maker,  and  tak- 
ing the  safd  note  of  defendant  in  error  as 
collateral  security.  The  note  of  the  company 
and  Hand  was  renewed  at  maturity,  sir 
months  from  date,  the  renewal  note  to  ma- 
ture at  the  maturity  of  the  note  of  ptaintUt 
in  error.  At  this 'time,  neither  note  being 
paid,  a  second  renewal  of  the  note  of  the 
company  and  Hand  was  made,  payable  on  de- 
mand, and  each  renewal  note  was  likewise 
secured  by  the  note  of  the  plaintiff  in  error 
as  collateral.  Defendant  in  error  brought 
suit  upon- the  last  renewal  note  of  the  com- 
pany and  .Hand,  and  upon  the  note  of  the 
plaintiff  In  error,  so  held  as  collateral,  and 
for  subrogation  to  the-  rights  of  the  vendor 
under  its  vendor's  lien,  and  for  foreclosure 
of  the  same  and  sale  of  the  property.  Hand 
had  left  the  jurisdiction  and  was  not  served 
with  process,  and  the  company  defaulted, 
and  Judgment  was  .rendered  against  it  aa 
prayed.  Plaintiff  in  error  answered,  and 
averred  that  defendant  in  error  was  not  a 
bolder  in  due  course  of  his  note  to  the  com- 
pany, and  set  up  two  defenses  to  the  note, 
viz.:  Complete  failure  of  consideration  for 
the  note ;  and  the  fact  that,  with  knowledge 
of  defendant  in  error,  the  company  note  was 
given  to  secure  funds  to  pay  the  individual 
note  of  the  said  Hand,  one  of  its  officers,  to 
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the  extent  of  $2,000  and  Interest,  and  he 
claimed  a  defense  pro  tanto. 

The  court  held  that  defendant  in  error 
took  the  note  of  plalntUt  In  error  In  due 
course  and  awarded  Judgment  on  the  same, 
and  subrogated  defendant  In  error  to  the 
rights  of  the  company  under  Ita  vendor's 
lien,  and  ordered  foreclosure  of  the  lien  and 
sale  of  property. 

The  trial  was  concluded  on  December  io, 
1915,  and  the  case  taken  under  advisement 
until  January  20,  1916,  when  final  decree 
was  rendered.  On  January  24,  1916,  plaintiff 
in  error  filed  his  motion  and  supplemental 
motion  for  a  new  trial,  which  were  overruled. 
These  motions  pointed  out  alleged  errors  in 
the  findings  and  conclusions  and  alleged  er- 
rors occurring  at  the  trial. 

[1]  1.  CJounsel  for  the  bank  presents  a 
procedural  proposition  which  precludes  an 
examination  of  most  of  the  questions  raised. 
It  is  this :  The  court,  having  rendered  final 
Judgment  on  January  20,  1916,  in  a  nonjury 
case,  then  and  there  lost  all  further  Jurisdic- 
tion over  the  Judgment,  and  it  became  a  final- 
ity between  the  parties;  therefore  the  court 
could  entertain  no  motion  for  a  new  trial 
or  in  any  way  modify  the  Judgment  Coun- 
sel dtcs  Pullen  v.  Fnllen,  21  N.  M.  212,  153 
Pac.  294,  in  which  we  discussed  the  question 
quite  fully,  and  subsequent  cases.  In  these 
cases  it  has  been  established  that  in  nonjury 
cases  a  Judgment  becomes  a  finality  between 
the  parties  the  moment  It  is  placed  for  rec- 
ord, and  the  court  loses  all  further  Jurisdic- 
tion jover  it  at  that  time.  We  see  no  reason 
to  depart  from  the  holding  In  these  cases. 
Applied  to  the  case  at  bar,  the  doctrine  pre- 
cludes an  examination  of  any  of  the  ques- 
tions raised  in  regard  to  the  finding  of  fact 
or  conclusions  of  law  which  might  have  been 
raised  by  exceptions  thereto  or  by  the  pro- 
posal of  other  or  dUferebt  findings  or  con- 
clusions. 

It  may  be  said,  in  passing,  that  since  the 
decisions  above  referred  to,  it  has  been 
thought  best  by  the  court  and  bar  to  have 
the  Jurisdiction  retained  by  the  district  court 
over  judgments  for  a  time  after  rendition, 
so  that  errors  and  Injustice  may  be  avoided ; 
and  the  Legislature,  at  the  instance  of  the 
bar  association,  has  provided  by  chapter  15, 
Laws  1917,  that  district  courts  diall  retain 
Juri^lction  for  SO  days  after  rendition  of 
Judgment. 

[2]  2.  Counsel  for  plaintiff  in  error  com- 
plains of  some  rulings  of  the  court  at  the 
trial.  They  complain  of  the  action  of  the 
court  In  excluding  certain  evidence  of  the 
failure  of  consideration  for  the  note  as  be- 
tween the  parties  thereto,  and  that  the  bank 
had  notice  of  the  same,  or  notice  of  facts 
sufiicient  to  put  it  upon  inqnlry  and  to  make 
its  taking  of  the  Norment  note  a  taking  in 
bad  faith.  Assuming  that  the  excluded  evi- 
dence would  show  a  failure  of  consideration, 
and  would  show  that  the  bank  had  knowledge 
of  facta  which  would  indicate  that  a  part  of 


the  consideration  for  the  note  was  the  agr^ 
ment  of  the  Ten  Lakes  Land  Company  to  put 
water  on  the  lands  purchased,  still  we  fall 
to  see  how  the  plaintiff  In  error  is  in  a  posi- 
tion to  successfully  assert  those  facts  against 
a  recovery  in  this  case.  It  has  shown  by 
the  bank,  by  the  testimony  of  its  then  pres- 
ident, that  Norment  stated  that  this  note 
was  "all  right,"  and  that  he  urgctd  the  bank 
to  take  the  note,  and  the  bank  relied  upon  the 
representations.  At  that  time  there  was  no 
failure  of  consideration.  This  evidence  for 
the  bank,  in  support  of  the  Judgment,  it  is 
to  be  assumed,  was  believed  and  relied  upon 
by  the  court.  It  would  be  a  strange  doctrine 
to  hold  that  a  man  may  put  out  his  note  and 
represent  that  It  Is  "all  right,"  and  request 
and  induce  another  to  loan  money  on  the 
strength  of  the  note  as  collateral,  and  later 
be  heard  to  say  that  the  consideration  for  the 
note  had  failed,  and  that  the  person  making 
the  loan  had  notice  that  a  part  of  the  con- 
sideration for  the  note  was  an  executory 
contract  Of  a  third  person,  which  might  or 
might  not  be  performed.  The  rights  of  the 
parties  must  be  held  to  be  fixed  at  the  time 
the  loan  by  the  bank  was  Induced  and  made, 
and  If  any  loss  result  it  must  fall  upon  the 
person  responsible  for  the  situation  causing 
the  loss,  in  this  case  the  plaintiff  in  error. 
This  consideration  seems  to  be  entirely  over- 
looked by  counsel  for  the  plaintiff  in  error. 

[3]  3.  It  appears  that  Hand,  the  vice  pres- 
ident of  the  Ten  Lakes  Land  Company,  was 
Indebted  to  the  defendant  In  error,  and  when 
the  loan  was  made  to  the  company  this  debt 
was  to  be  paid  out  of  the  proceeds  of  the 
loan,  which  was  done  Counsel  argue  that 
this  fact  rendered  the  note  in  the  hands  of 
the  bank  void  to  the  extent  of  the  $2,000 
owed  by  Hand  to  the  bank,  and  likewise  re- 
lieved Norment  pro  tanto.  We  know  of  no 
such  doctrine.  While  a  person  who  takes 
the  note  of  a  corporation  in  payment  of  the 
personal  obligation  of  its  oflScers  is  put  npon 
Inquiry  as  to  the  authority  of  the  officer, 
still  the  note  is  not  void,  but  only  voidable, 
at  the  instance  of  the  corporation.  Until  the 
corporation  disavows  the  obligation,  we  can- 
not see  how  it  lies  in  the  mouth  of  a  stranger 
to  speak  to  such  a  question.  And  In  this 
case,  so  far  as  appears,  the  Ten  Lakes  Land 
Company  is  perfectly  satisfied  with  the  trans- 
action, and  Norment  Is  not  in  a  position  to 
make  a  defense  for  it  which  it  does  not  de- 
sire to  make  for  itself. 

4.  Many  other  propositions  are  presented 
in  the  briefs,  most  of  which  cannot  be  con- 
sidered by  reason  of  the  doctrine  applied  in 
paragraph  1,  above  set  out,  and  none  of  the 
others  seems  to  have  merit. 

For  the  reasons-  stated  the  Judgment  of  the 
district  court  should  be  affirmed,  and  it  is  so 
ordered. 

HANNA,  C.  J.,  and  ROBERTS,  J.,  concur. 
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On  Motion  for  Rdiearlng. 

PARKER,  J.  A  motion  for  rehearing  has 
been  filed,  based  entirely  upon  a  misconcep- 
tion of  what  was  said  In  paragraph  2  of  the 
opinion  heretofore  filed.  It  is  assumed  In 
the  motion  that  we  placed  the  decision  upon 
the  ground  of  estoppel  as  applied  to  ordinary 
nonnegotlable  undertakings.  In  this  plaintiff 
in  error  Is  confused  and  In  error.  Plaintiff 
In  error  offered,  and  was  not  permitted,  to 
show  that  a  part  of  the  consideration  for  his 
note  was,  to  the  knowledge  of  the  bank,  an  ex- 
ecutory  contract,  which  has  not  been  per- 
formed at  the  time  of  the  trial,  and  that  con- 
sequently the  consideration  for  his  note  had 
failed.  He  did  not  offer  to  show  that  the  con- 
sideration for  the  note  had  failed  when  It 
was  negotiated  to  the  plaintiff  bank,  or  that 
either  he  or  the  bank  had  notice  or  any 
reason  to  believe  that  it  would  fall.  Thls 
dearly  appears  fqam  the  offer  of  proof  made 
by  plaintiff  In  error.  What  we  held,  upon 
that  state  of  facts,  was  thdt  the  showing, 
had  it  been  allowed,  furnished  no  defense  to 
the  note.  We  did  not  found  the  holding  upon 
the  ground  of  estoppel,  as  gnpplied  to  non- 
negotiable  andertakings,  but  upon  the  law  of 
commercial  paper,  which  precludes  defenses 
of  this  kind  under  these  drcnmstances.  That 
knowledge  of  an  Indorsee  that  a  part  or  all 
of  the  consideration  for  a  note  Is  an  cfzeco- 
tory  contract  of  a  third  person  does  not  de- 
prive him  of  the  character  of  a  bona  fide  bold- 
er unless  he  further  knows  that  the  considera- 
tion has  already  failed ;  and  that  such  fail- 
are  of  consideration,  under  such  circum- 
stances, is  no  defense  to  the  maker,  see  Flood 
T.  National  Bank  of  the  Pacific,  165  Cal.  309, 
132  Fac.  256,  46  Ll  R.  A.  (N.  S.)  861,  and  note 
collecting  the  cases. 

For  the  reasons  stated,  the  rehearing  is 
denied. 

HANNA,  0.  J.,  and  ROBERTS,  J.,  concur. 


(2S  N.  M.  2S5) 

FIRST  NAT.  BANK  OF  AUJUQUEBQUH  v. 
TOWN  OF  TOMB.    (No.  1969.) 

(Supreme  Court  of  New  Mexico.    Sept  IB, 
1917.) 

(Syllabiu  ly  ttie  Court.) 

1.  Juooiram'  <S=5720— Res  Adjumcata— Db- 

TEBUINATIOn    OF    RiOBT. 

A  right,  question,  or  fact  distinctly  put  in 
issoe  and  directly  determined  by  a  court  of  com- 
petent jurisdiction,  as  a  ground  of  recovery, 
cannot  be  disputed  in  a  subsequent  suit  between 
the  same  parties  or  their  privies. 

2.  JuooitENT  ©=3600%  —  Res  Judicata  — 
Splittino  Action. 

One  who  avails  himself  by  action,  or  by  de- 
fense to  an  action,  of  part  of  an  indivisible 
claim  or  cause  of  action,  thereby  estops  himself 
from  again  maintaining  an  action  or  defense 
founded  upon  it. 


8.  PKOPEBTT  «=39— Tbxsfass  «=>20(2) — Conr- 
STBUcnvE  Possession— PBEBiniPTioN. 
Possession  will  be  presumed  to  accompany 
ownership  until  the  contrary  is  proved ;  a  con- 
Btrnctive  possession  consequent  upon  legal  own- 
ership is  sufficient  as  agamst  mere  trespassers, 
that  is,  as  against  those  who  do  not  show  some 
right  of  possession. 

4.  Advebse  Possession  «=»106(1)— Continu- 
ous Possession— Land  Gbant— Statute. 

Where  plaintiff's  right  of  action  is  based  up- 
on adverse  possession  of  land  within  land  grants, 
and  where  such  possession  has  been  shown  for 
ten  years,  under  section  3364,  Code  1915,  the 
possessor  holding  by  virtue  of  a  deed  of  con- 
veyance, or  other  grant  purporting  to  convey  an 
estate  in  fee  simple,  and  no  claim  by  suit  in 
law  or  equity,  effectually  prosecuted,  shaU  have 
been  set  np  or  made  to  said  lands  within  said 
period,  then  the  person  or  persons  so  holding 
adverse  possession  shall  be  entitled  to  keep  and 
hold  the  land  in  preference  to  all  and  against 
all. 

5.  Advebse  Possession  «=>13— Golob  of  Ti- 
tle—Requisites. 

Where  title  is  claimed  by  adverse  possession 
under  color  of  title,  the  possession  must  be  ac- 
tual, and  not  constructive,  in  its  nature.  It 
must  be  a  possession  subjecting  the  land  to  the 
will  and  dominion  of  the  occupant,  and  must  be 
evidenced  by  those  things  essential  to  its  bene- 
ficial use,  and  must  be  clearly  defined,  open,  ac- 
tual, visible,  exclusive,  hostile,  and  continuous. 
[EJd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Adverse 
Possession.] 

6.  Quieting  Title  «=»44(3)— Evidence— Ad- 
vebse Possession. 

Htld,  there  is  no  evidence  in  this  case  show- 
ing the  extent  of  the  claimed  possession  of  appel- 
lant, or  negativing  the  fact  that  the  legal  own- 
er of  the  premises  might  have  been  exercising 
dominion  over  the  property. 

7.  Tbial    «=s»395(5)— Findings— Requisites. 

Findings  must  be  of  the  ultimate  facts 
which  the  evidence  is  intended  to  establish  suf- 
ficient in  themselves  without  inference  or  com- 
parison or  the  weighing  of  evidence  to  justifr 
tbo  application  of  the  lecfal  principles  wbicb 
must  determine  the  case. 

8.  Judgment  «i=»256(l)  —  Support  —  Find- 
ings. 

If  the  findings  of  the  trial  court  support  alt 
the  essential  allegations  of  the  complaint,  it 
must  necessarily  follow  that  the  findings  of  fact 
support  the  judgment,  where  the  issues  are 
found  in  favor  of  plaintiff,  and  examination  of 
the  findings  of  fact  will  disclose  that  they  sup- 
port all  the  necessary  allegations  of  the  com- 
plaint, and  therefore  support  the  plaintiff's 
cause  of  action,  which  is  all  that  is  required. 

9.  Public  Lands  €=>223 (3)— Spanish  Grant 
—Quitclaim— Act  of  Congress. 

By  the  confirmation  by  Congress  of  lands 
granted  by  the  King  of  Spain  nothing  more  than 
a  relinquishment  or  quitclaim  was  intended,  or 
accomplished  and  adverse  rights,  being  except- 
ed, were  not  affected,  if  valid. 

Appeal  from  District  Court,  Valencia 
County ;  Neblett,  Judge. 

Action  by  the  First  National  Bank  of  Al- 
buquerque against  the  Town  of  Tome.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Aflirmed. 

For  the  sake  of  brevity,  and  in  order  to 
avoid  confusion,  the  First  National  Bank,  ap- 
pellee, will  be  called  the  plaintiff,  and  the 
town  of  Tome,  appellant,  will  be  referred  to 
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as  defendant,  which  was  the  relation  of  ttae 
parties  In  the  court  below. 

The  complaint  alleged  that  the  plaintiff 
was  the  owner  In 'fee  simple  and  possessed 
of  the  real  estate  described  therein ;  that  the 
defendant,  as°  well  as  unknown  claimants 
who  were  made  parties  defendant,  makes 
some  claim  to  said  real  estate  adverse  to 
that  of  the  plalntiff.  The  complaint  then 
proceeds  In  the  usual  form,  and  prays  that 
pluintlft's  title  be  quieted  and  set  at  rest. 

The  defendant  answered,  denying  that  the 
plaintiff  was  the  owner  In  fee  simple  and 
possessed  of  the  real  estate  described,  alleg- 
ing that  said  real  estate  is  within  the  ex- 
terior boundaries  of  the  Tome  land  grant, 
grunted  by  the  King  of  Spain  to  the  predeces- 
sors in  title  of  the  defendant  in  the  year 
1730,  said  grant  having  been  confirmed  by 
act  of  Congress  approved  on  the  21>d  day  of 
December,  185S,  and  on  the  5th  day  of  April, 
1871,  patented  to  the  predecessors  in  title  of 
the  defendant;  that  for  more  than  ten  years 
next  after  the  Issuance  of  i»atent,  and  con- 
tinuously to  date  of  institution  of  suit,  no 
claim  by  suit  in  law  or  equity  effectually 
prosecuted  has  ever  been  set  up  or  made  by 
the  plaintiff,  or  by  those  under  whom  it 
claims,  to  said  real  estate,  and  that  by  force 
of  the  statute  in  such  case  made  and  provid- 
ed the  defendant  is  entitled  to  keep  and  hold 
said  lands ;  that  the  plaintiff  and  those  under 
whom  It  claims  neglected  for  more  than  ten 
years  to  avail  themselves  of  any  title  they 
may  have  had  by  suit  at  law  or  in  equity 
effectually  prosecuted  against  the  defendant 
or  its  predecessors  in  title,  whereby,  by  force 
of  the  statute,  the  plaintiff's  cause  of  action 
became  and  is  forever  barred ;  that  tor  more 
than  ten  years  next  before  the  institution  of 
suit  the  defendants  and  its  predecessors  in 
title  have  been  in  open,  notorious,  and  ad- 
verse possession  of  said  real  estate  continu- 
ously and  in  good  faith  and  under  color  of 
title,  and  have  paid  the  taxes  lawfully  as- 
sessed against  the  same,  whereby  and  by 
force  of  the  statute  the  plaintiff  is  disabled 
to  maintain  Its  action;  that  the  plaintiff's 
alleged  cause  of  action  did  not  accrue  with- 
in ten  years  next  before  the  Institution  of 
suit — and  pleads  the  ten-year  statute  of  lim- 
itation in  bar  of  suit 

In  its  reply  the  plaintiff  Joined  issue  upon 
the  allegations  of  the  answer,  and  alflrma- 
tively  pleaded:  (1)  That  the  plaintiff  and  Its 
predecessors  in  title  had  for  more  than  dfty 
years  had  possession  of  the  land  described 
In  the  complaint,  holding  and  claiming  tlie 
same  by  virtue  of  deeds  of  conveyance  pur- 
porting to  convey  an  estate  in  fee  simple, 
and  that  no  suit  at  law  or  in  equity  bad  been 
effectually  set  up  or  prosecuted  within  that 
time  to  said  lands,  and  that  by  virtue  of  the 
statute  the  plaintiff  was  entitled  to  keep  and 
hold  the  same;  (2)  that  the  defendant  had 
neglected  and  failed  for  more  than  ten  years 
to  avail  Itself  of  any  title  by  suit  at  law  or 


in  equity  effectually  prosecuted  against  tbe 
defendant  or  its  predecessors  In  title — and 
pleads  the  statute  of  limitation  of  ten  years 
against  any  defense  tbe  defendant  may  have. 

It  will  thus  be  seen  that  the  following  is- 
sues were  presented  in  the  lower  court: 

First,  by  the  plaintiff: 

(a)  ntle  in  fee  simple  under  an  alleged 
grant  made  by  Prefect  Frauelsco  Sarracino 
March  1. 1842,  and  individual  allotmeuts  made 
thereunder  by  Jose  Fino,  justice  of  the  peace. 

(b)  Possession  for  more  than  fifty  years, 
holding  and  claiming  the  same  by  virtue  of 
deeds  of  convej'ance  purporting  to  convey  an 
estate  in  fee  simple,  no  claim  by  suit  at  law 
or  equity,  effectually  prosecuted,  having  i)een 
set  up  or  made  by  the  defendant  within  tliat 
time. 

(c)  That  the '  defendant  failed  for  more 
than  ten  years  to  avail  itself  of  any  title, 
legal  or  equitable,  by  suit  in  law  or  equity 
eR'ectually  prosecuted  against  the  plaintiff, 
who  at  all  times  was  in  possession  of  said 
real  estate. 

Second,  by  the  defendant: 

(a)  Title  in  fee  simple  under  grant  from 
the  King  of  Spain,  act  of  confirmation  of 
Congress,  and  patent  of  the  United  States. 

(b)  That  for  more  than  ten  years  after  tbe 
issuance  of  patent  and  continuously  until  the 
institution  of  suit,  defendant  was  in  posses- 
sion bf  said  land,  and  that  no  suit  or  datm 
at  law  or  equity  effectually  prosecuted,  had 
ever  been  set  up  or  made  by  ttae  plaintiff. 

(c)  That  if  the  plaintiff  ever  bad  any  claim 
to  said  lauds,  it  neglected  for  more  than  ten 
years  to  avail  itself  of  sudi  claim  or  title  by 
suit  at  law  or  equity  effectually  prosecuted 
against  ttae  defendant,  who  was  at  all  times 
in  possession  of  said  land. 

(d)  That  for  more  thou  ten  years  before 
ttae  Institution  of  the  suit,  tbe  defendant  has 
been  in  adverse  possession  of  said  land,  in 
good  faith  under  color  of  title,  and  paid  all 
taxes  lawfully  assessed  against  ttae  same. 

(e)  That  the  plaintiff's  cause  of  action  did 
not  accrue  within  ten  years  next  before  tbe 
institution  of  suit,  and  pleading  relies  upon 
tile  statute  of  limitation  in  bar. 

In  support  of  its  claim  of  title  in  fee  to 
tbe  lauds  described  in  the  complaint,  plain- 
tiff introduced  in  evidence,  as  Exhibit  X, 
u  iSpanish  document,  a  translation  of  which 
is  as  follows: 

"At  tbe  place  of  Parajito,  in  the  jurisdiction 
of  fjan  Felipe  Neri,  of  Albuquerque,  on  tbe  first 
day  of  March,  one  thousand  eight  hundred  and 
forty-two,  presented  themaelves  Pedro  I'erea, 
Juan  Antonio  Buca,  and  Antonio  Samora,  neigh- 
bors of  the  jurisdiction  of  Tome,  saying  that 
they  represented  twelve  other  residents  as  well 
as  themselves  as  heirs  and  grantees  of  the  grant 
of  the  new  settlement  of  Our  tiady  of  the  Con- 
ception of  Tome  Dominguez,  and  stated  that  in 
their  said  grant  there  is  a  place  called  Los  Ojae- 
los  which  is  in  the  plain  distant  four  leagues 
from  the  parish  church  and  two  leagues  from 
the  Manzano  Mountains,  and  they  request  that 
the  adjacent  lands  which  can  be  irrigated  by 
the  waters  of  said  springs  be  partitioned  out  to 
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them  for  settling  upon  the  eaid  place,  and  that 
it  may  serve  them  for  the  maintenance  of  their 
large  families  and  for  the  protection  of  travel- 
ers, of  the  shepherds,  and  of  the  wood  carriers 
who  go  to  the  mountains,  from  the  savage  In- 
dians who  constantly  depredate.  And  accepting 
it,  their  petition,  as  presented  and  granting  the 
prayer  which  the  said  parties  make  therein,  I 
grant  their  petition,  and  I  decree  and  order  that 
they  appear  before  C.  Jose  Pino,  the  only  jus- 
tice of  the  peace  of  said  jurisdiction  of  the  said 
fifteen  petitioners,  in  order  that  he  deliver  and 
place  them  in  possession  of  their  land,  giving  to 
each  one  a  bijuela,  that  it  may  serve  tbem  as 
title  for  all  time.  The  partition  of  the  land  will 
be  made  of  that  which  is  found  between  the  road 
which  runs  to  the  north  of  a  small  canyadita 
where  there  breaks  out  a  spring  of  water,  and  on 
the  side  hill  there  are  some  rums  of  houses,  and 
on  the  south  the  Cuerbo  road  up  to  the  spring 
of  the  same  name.  The  said  Judge  Alcalde  will 
parcel  out  first  to  each  one  of  the  petitioners 
fifty  Castilian  varas,  measuring  from  east  to 
west,  from  the  edge  of  the  reservoir,  which  will 
serve  them  for  gardens,  and  thence  forward, 
•aid  partition  being  concluded,  he  will  measure 
ont  one  hundred  and  fifty  Castilian  varas  to 
eadi  one  for  farming,  wbidi  two  said  measure- 
ments, the  one  for  gardening  and  the  other  for 
farming,  will  be  included  between  the  Ojoeloa 
road  above  mentioned  and  the  Cuerbo  road. 

"I  thus  provided,  ordered,  and  signed  the  said 
day,  month  and  year,  signing  the  present  with 
the  witnessess  of  my  assistance  for  the  lack  of 
secretary,  of  which  there  is  none  in  this  terri- 
tory, and  on  common  paper,  there  being  none 
stamped. 

"Of  which  I  give  faith. 

"Of  assistance:      Francisco   Sarracino. 

"Rubric. 

"Jose  Antonio  Chavez,  Rubric;         Prefect. 

"Of  assistance: 

"Juan  Torres. 

"Of  assistance: 

"Jose  Felz  Benairdes. 

"As  received,  March  2,  1S42, 

"Jose  Pino,  Rnbrte." 

In  pursuance  of  the  supposed  autborlty 
conferred  by  the  foregoing  instrummt,  Jose 
Pino,  Justice  of  the  peace,  on  the  8tb  day 
of  March,  1842,  made  partitioa  of  the  land 
described  therein  among  the  several  petition- 
ers by  execution  and  delivery  of  hijuelas,  sev- 
en of  which  were  introduced  in  evidence 
by  the  plaintlfF,  all  being  substantially  Iden- 
tical with  plalntifTs  Exhibit  D,  which  is  as 
follows: 

"At  the  place  of  Tome,  on  the  8th  day  of  the 
month  of  March,  1842,  I,  citizen,  Jose  Pino,  the 
only  justice  of  the  peace  of  this  jurisdiction,  in 
conformity  with  the  decree  issued  by  the  sir 
prefect  on  the  Ist  day  of  March  of  the  same 
year,,  in  order  to  comply  therewith,  and  in  con- 
formity thereto,  I  proceeded  to  the  land  of  Los 
Ojuclos  to  verity  the  partition,  and  drawing  the 
measurement  from  east  to  west,  measured  one 
hundred  and  fifty  varas  of  which  in  the  name 
of  the  sovereignty  before  the  witnesses  of  ray 
assistance  with  whom  I  act,  I  gave  possession 
to  Francisco  Campos,  which  liave  for  bounda- 
ries on  the  east  by  lauds  of  citizen  Felipe  Balles, 
on  the  west  by  lands  of  citizen  Jose  Abreu,  on 
the  north  by  the  road  of  Los  Ojuelos,  on  the 
south  by  the  road  of  El  Cuerbo,  and  having 
made  the  demonstrations  which  in  such  cases 
are  observed,  I  admonished  him  to  put  his 
boundaries  or  monuments  in  a  permanent  man- 
ner to  avoid  disputes.  I  extended  to  him  the 
J  present  schedule  to  serve  him  as  a  title  for  the 
ustification  of  his  legitimate  property,  acquir- 
ed cm  common  paper,  tiie  corresponding  kind  not 
being  found,  and  obligated  to  annex  it  when 


found.    I  signed  it  with  those  of  my  assistance. 
I  give  faith. 

"Jose  Pino.  Rubric. 

"Fees:    $3.00. 

"Of  assistance. 
"Rubric.  Bartolome  Romero.    Rubric. 

"Of  assistance 

"Joae  Ascensio  Baca.    Rubric." 

Plaintiff's  paper  title  is  based  entirely  upon 
hijuelas  cdmllar  to  the  above  and  executed 
on  authority  of  the  supposed  grant  by  the 
prefect  Francisco  Sarracino,  set  out  as  above. 
The  plaintiff's  immediate  grantor  was  Wil- 
liam J.  Park,  by  deed  dated  December  20. 
1898,  and  Park  ot^tained  whatever  paper 
title  he  had  by  mesne  conveyances  from  the 
holdeifi  under  the  hijuelas  executed  by  the 
Justice  of  the  peace  Joae  Pino. 

The  defendant  claimed  paper  title  undei 
the  following  iDstrumeots:  (1)  Grant  from 
the  King  of  Spain  made  in  the  year  1739  to 
the  predecessors  In  title  of  defendant;  (2) 
act  of  Congress  confirmatory  of  the  forego- 
ing grant ;  (3)  patent  from  the  United  States 
patenting  said  land  grant  to  the  town  of 
Tome.  Both  the  act  of  confirmation  by  Con- 
gress and  the  iwtent  Issued  Id  piusuance 
thereof  conta'lned  the  provHsloa  that  each 
should  "only  be  construed  as  a  relinquishment 
of  all  title  and  claim  of  the  United  States 
to  any  of  said  lands,  and  shall  not  affect  any 
adverse  valid  rights,  should  such  exist." 

The  trial  court  made  the  following  findings 
of  fact  and  conclusions  of  law: 

"Findings  of  Fact 

"(1)  That  said  plaintiff  is  a  corporation  duly 
ot^anized  under  the  laws  of  the  United  States, 
with  its  principal  place  of  business  in  the  city 
of  Albuquerque,  N.  M.,  and  the  defendant,  the 
town  of  Tome,  is  a  corporation  organized  under 
the  laws  of  New  Mexico,  with  its  principal 
place  of  business  In  the  county  of  Valencia. 

"(2)  That  in  the  year  1739  a  tract  of  land 
which  was  afterwards  fully  described  in  the 
patent  of  the  United  States  was  given  and 
granted  by  the  King  of  Spain  to  the  predeces- 
sors in  title  of  the  defendant,  the  town  of 
Tome,  and  the  predecessors  in  title  of  the  said 
defendant,  the  town  of  Tome,  were  placed  in 
possession  of  said  tract  of  land  in  accordance 
with  the  laws,  rules,  and  customs  of  the  said 
kingdom  of  Spain :  that  on  the  6th  day  of  Au- 
gust, 1856,  the  said  predecessors  in  title  of  the 
defendant,  the  town  of  Tome,  presented  to  the 
surveyor  general  of  the  territory  of  New  Mexico. 
their  claim  for  the  confirmation  of  the  said 
grant,  and  thereafter  the  said  surveyor  general 
of  the  territory  of  New  Mexico  duly  recommend- 
ed the  said  claim  for  confirmation  to  the  Con- 
gress of  the  United  States ;  that  on  the  22d  day 
of  December,  1858,  by  an  act  of  Congress  of 
the  United  States  duly  enacted,  the  said  gfant 
of  land  was  duly  confirmed  to  the  predecessor 
in  title  of  the  defendant,  the  town  of  Tome,  and 
thereafter,  and  on  the  5th  day  of  April,  1871,  a 
patent  was  duly  issued  by  the  United  States  of 
America  to  the  predecessors  in  title  of  the  said 
defendant,  the  town  of  Tome. 

"(3)  That  the  tract  of  land  described  in  the 
complaint  in  this  case  is  within  the  exterior 
boundaries  of  the  grant  mentioned  in  the  fore- 
going paragraph. 

"(4)  That  on  the  18th  day  of  May,  1885, 
Cyrus  H.  Kirkpatijck  took  possession  of  the 
foUowing  described  land,  to  wit:  'The  land  and 
premises  known  as  the  Los  Ojuelos  ranch,  he- 
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ing  in  the  Tome  arrant,  In  the  county  of  .Va- 
lencia, atate  of  New  Mexico,  bounded  on  the 
north  by  the  public  road  running  from  the  town 
of  Tome  to  the  Roclcy  Mountains,  and  on  the 
east  by  the  top  of  the  springs,  on  the  top  of 
the  hills,  and  on  the  south  by  the  road  known 
as  the  "Cuervo,"  and  on  the  west  measaring 
seven  hundred  and  fifty  (750)  yards  from  the 
pond  of  Ojuelos  ranch,  from  thence  running 
west  three  thousand  varas  (3,000),  being  with- 
in the  exterior  boundaries  of  the  land  ana  prem- 
ises described  in  plaintiff's  complaint,  under  and 
by  virtue  of  a  deqjl  of  conveyance  made  by 
Charles  W.  Lewis,  and  wife,  purporting  to  con- 
vey to  him  an  estate  in  fee  simple  in  said  premis- 
es, and  held  and  claimed  the  same  and  was  in  the 
actual  possession  thereof  until  the  year  1893.' 
That  during  the  year  1893  the  said  Cyrus  H. 
Kirkpatrick  was  dispossessed  of  a  portion  of  the 
land  and  premises  above  described  by  virtue  of 
a  writ  of  possession  issued  out  of  the  district 
court  of  Socorro  county  in  that  certain  cause 
entitled  Jose  M.  Barela  et  al.  v.  Cyrus  H.  Kirk- 
patrick, No.  2315.  The  portion  of  said  premises 
of  which  Cyrus  H.  Kirkpatrick  was  dispossessed 
of  being  described  as  follows:  'All  that  portion 
of  land  situate  and  being  north  and  east  of  the 
lines  beginning  at  the  northwest  corner  of  the 
house  claimed  and  occupied  by  Cyrus  H.  Kirk- 
patrick in  the  year  1893,  beginning  at  said 
northwest  corner  of  said  house,  thence  south 
48  degrees  30  minutes  east  46.30  chains  to  a 
point  one  hundred  yards  south  of  the  Lemita 
spring  on  the  east  boundary  of  the  lands  above 
described,  and  beginning  at  the  northwest  corner 
of  the  said  Kirkpatrick  house,  running  thence 
due  north  to  the  northern  boundary  of  the  lands 
above  described  containing  approximately  seven- 
ty-five and  •i/ioo  (75.91)  acres,  more  or  less.' 

"(5)  That  for  more  than  ten  years  immediate- 
ly prior  to  the  18th  day  of  May,  1885,  Charles 
H.  Lewis,  the  grantor  of  said  Cyrus  H.  Kirk- 
patrick, and  bis  predecessors  in  title,  were  in  the 
actual  possession  of  the  said  lands  described 
in  finding  No.  4,  holding  and  claiming  the  same 
by  virtue  of  deeds  of  conveyance  purporting  to 
convey  an  estate  in  fee  simple  to  said  Charles  W. 
Lewis  and  bis  predecessors  in  title,  and  that  no 
claim  by  suit  in  law  or  equity,  effectually  prose- 
cuted, had  been  set  up  or  made  to  the  said 
lands,  tenements,  and  hereditaments  within  the 
said  period  of  ten  years. 

"(6)  That  the  plaintiff  herein  derived  ite  title 
through  mesne  conveyances  from  said  Cyrus  H. 
Kirkpatrick,  and  the  court  finds  that  the  plain- 
tiff, the  First  National  Bank  of  Albuquerque,  is 
the  owner  in  fee  simple  and  entitled  to  the  pos- 
session of  all  that  portion  of  land  and  premises 
described  in  plaintiff's  complaint,  as  follows: 
'The  land  and  premises  known  as  the  Los  Ojue- 
los ranch,  being  in  the  Tome  grant,  in  the  coun- 
ty of  Valencia,  state  of  New  Mexico,  bound- 
M  on  the  north  by  the  public  road  running  from 
the  town  of  Tome  to  the  Rocky  Mountains,  and 
«n  the  east  by  the  top  of  the  springs,  on  the  top 
of  the  hills,  and  on  the  south  by  the  road 
known  as  the  "Cuervo,"  and  on  the  west  meaaur- 
ing  seven  hundred  and  fifty  (750)  yards  from 
the  pond  of  Ojuelos  ranch,  from  uience  run- 
ning west  three  thousand  (3,000)  varas,  except 
that  portion  thereof  situate  in  the  northeast  cor- 
ner', being  the  lands  which  the  said  Cyrus  H. 
Kirkpatrick  was  dispossessed  of  in  the  year 
1893  under  and  by  virtue  of  a  writ  of  posses- 
sion issued  out  of  the  district  court  of  Socorro 
county  in  cause  No.  2315.  the  same  being  about 
seventy-five  and  •^/loo  (75.91)  acres.' 

"(7)  That  the  defendants  have  no  claims  or 
interest  in  that  portion  of  the  land  and  real  es- 
tate described  in  findings  No.  4,  except  seventy- 
five  and  Bi/,go  (75.91)  acres  more  or  less  situ- 
ate in  the  northeast  comer  of  said  tract,  and 
bdng  north  and  east  of  the  lines  beginning  at 
the  northwest  corner  of  the  house  claimed  and 
occupied  by  Cyrus  H.  Kirkpatrick  in  the  year 
1883,  beginning  at  said   northwest  comer  of 


said  house,  thence  south  48  degrees  SO  minutes 
east  43.60  chains  to  a  point  one  hundred  yards 
south  of  the  Lemita  spring  on  the  east  bound- 
ary on  the  lands  described  m  finding  No.  4,  and 
beginning  at  the  northwest  comer  of  the  said 
Kirkpatrick  house,  running  thence  due  north  to 
the  northern  boundary  of  the  lands  described  in 
finding  No.  4. 

"Ctmclusions  of  Law. 

"The  court  therefore  concludes  as  a  matter 
of  law  from  the  foregoing  facts  that  the  plain- 
tiff is  entitled  to  a  decree  establishing  its  title 
against  the  adverse  claims  of  the  defendant, 
quieting  its  title,  and  adjudging  it  to  be  the 
owner  in  fee  simple  to  a  portion  of  the  lands 
described  in  its  complaint  as  follows:  The  land 
and  premises  known  as  the  Los  Ojuelos  ranch, 
being  in  the  Tome  grant,  in  the  county  of  Va- 
lencia, state  of  New  Mexico,  bounded  on  the 
north  by  the  public  road  running  from  the  town 
of  Tome  to  the  Rocky  Mountains,  and  on  the 
east  by  the  top  of  the  springs,  on  the  top  of 
the  hills,  and  on  the  south  by  the  road  known 
as  the  'Cuervo,'  and  on  the  west  measuring  sev- 
en hundred  and  fifty  (750)  yards  from  the  pond 
of  Ojuelos  ranch,  from  thence  running  west  three 
thousand  (3,000)  varas,  except  so  much  thereof 
as  is  described  as  follows:  All  that  portion  of 
land  situate  and  being  north  and  east  of  the 
lines  beginning  at  the  northwest  comer  of  the 
house  claimed  and  occupied  by  Cyrus  H.  Kirk- 
patrick in  the  year  1893,  beginning  at  said  north- 
west corner  of  said  house,  thence  south  48  de- 
grees 30  minutes  east  43.60  chains  to  a  point 
one  hundred  yards  south  of  the  Lemita  spring 
on  the  east  boundary  of  the  lands  described  in 
finding  Na  4,  and  beginning  at  the  northwest 
corner  of  the  said  Kirkpatrick  house,  running 
thence  due  north  to  the  northern  boundary 
of  the  lands  described  in  finding  No.  4,  con- 
taining approximately  seventy-five  and  •i/ios 
(75.91)  acres,  more  or  less.  „  ^,  ^  _  ,  „ 
"[Signed]    Colin  Neblett,  Judge." 

Other  facts,  so  far  as  need  be,  will  be  re- 
ferred to  In  our  opinion. 

From  the  Judgment  in  favor  of  plaintiff  be- 
low, based  upon  the  findings  and  conclusions 
set  out,  this  appeal  was  taken. 

Neill  B.  Field,  of  Albuquerque,  for  appel- 
lant. A.  B.  McMlUen.  of  Albuquerque,  lor 
appellee. 

HA34NA,  O.  J.  (after  stating  the  facts  as 
above).  The  first  point  presented  by  the 
brief  of  appellant  Is  that  the  title  to  the  un- 
allotted lands  of  the  Tome  grant  remained 
in  the  crown  of  Spain,  subject  to  future 
granting  by  the  king  and  by  succeeding  sov- 
ereignties, and  passed  in  common  to  the  com- 
munity of  the  town  of  Tome  by  confirmation 
and  by  patent  of  the  United  States.  The 
Tome  grant  was  made  In  the  year  1739,  and 
confirmed  by  act  of  (Congress  in  the  year 
1858.  The  Supreme  Court  of  the  United 
States,  In  the  case  of  Bond  v.  Barela's  Heirs, 
229  U.  S.  492,  33  Sup.  Ot  809,  57  L.  Ed. 
1292,  following  the  case  of  the  United  States 
V.  Sandoval,  167  U.  S.  278,  17  Sup.  Ct  868,  42 
L.  Ed.  168,  has  held  that  the  Tome  grant  was 
a  community  grant.  The  act  of  confirmation 
and  the  patent  both  contain  a  provision  that 
the  confirmation  shall  only  be  construed  as  a 
relinquishment  of  all  title  and  daim  of  the 
United  States  to  any  of  the  land  and  shall 
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not  affect  any  adverse  valid  rlgbts,  should 
auCh  exist 

Bearing  in  mind  tbat  the  plaintiff  traces  a 
chain  of  title  back  to  certain  allotments  made 
within  the  Tome  grant  prior  to  the  act  o^ 
confirmation,  we  are  at  a  loss  to  understand 
the  application  of  appellant's  contention  that 
the  unallotted  lands  of  the  grant  passed  to 
the  community  of  the  town  of  Tome  upon 
confirmation  and  patent  by  the  United  States. 
This-  point  might  be  conceded  by  appellant, 
and  practically  is  so  conceded ;  yet  we  do  not 
consider  that  the  point  raised  calls  for  a  de- 
cision at  our  hands,  by  reason  of  the  fact 
that,  if  appellee's  title  is  traceable  to  allot- 
ted lands,  we  are  not  at  this  time  concerned 
with  the  title  to  unallotted  lands  within  the 
grant 

We  therefore  pass  to  the  second  point 
which  is  that  under  the  laws  of  Spain  and 
Mexico  prefects  bad  no  power  to  make  grants 
of  public  lands.  Again  we  do  not  feel  called 
upon  to  decide  the  question  raised,  because 
the  question  is  one  of  adverse  possession,  as 
found  by  the  trial  court  in  its  finding  of  fact 
Mo.  5,  and  even  though  the  prefect  was  with- 
out authority  to  make  an  allotment  within  a 
community  grant,  which  we  do  not  decide, 
nevertheless  the  deed  made  by  the  allottee 
and  the  paper  title  resulting  therefrom  would 
constitute  color  of  title. 

[1]  The  third  point  raised  by  appellant  is 
that  title  to  the  land  in  question  was  adju- 
dicated adversely  to  plaintifTs  grantor  and 
In  favor  of  the  defendant  in  a  certain  cause, 
No.  2316,  In  the  district  court  of  Socorro 
county.  In  the  year  1893.  This  was  a  case 
brought  by  one  Barela  and  others  against 
Cyrus  H.  Kirkpatrlck.  It  was  a  suit  in 
ejectment  for  a  portion  of  the  land  described 
in  the  complaint  in  this  case.  It  included 
certain  springs  and  a  small  tract  of  land,  as 
well  as  the  house  occupied  by  Kirkpatrlck 
and  his  predecessors  in  title.  The  plaintiff 
In  ejectment  irait  brought  their  action  as  ten- 
ants in  common  of  the  Tome  grant  LAter 
the  town  of  Tome,  the  defendant  in  this  case, 
was  substituted  as  plaintiff.  The  land  claim- 
ed In  the  ejectment  suit  was  one  mile  square, 
and  was  found  to  conflict  with  the  land 
claimed  by  Kirkpatrlck,  amounting  to  about 
3,600  acres,  to  the  extent  of  about  7S  acres. 
All  of  the  deeds  upon  which  the  plaintiff  in 
this  case  predicates  its  title  up  to  and  includ- 
ing the  deed  of  Kirkpatrlck  were  in  evidence 
in  the  ejectment  suit  The  ejectment  suit 
resulted  in  a  Judgment  In  favor  of  the  town 
of  Tome  for  a  lesser  tract  than  that  set  out 
in  the  complaint  and  for  a  substantially  dif- 
ferent tract  of  land  from  that  described  In 
the  complaint  It  is  appellant's  contention 
that  because  the  Judgment  was  rendered  for 
the  plaintiff  in  the  ejectment  suit  resulting 
in  an  ouster  of  Kirkpatrlck  on  June  28,  1893, 
nnder  a  writ  of  possession,  the  validity  of 
plaintiff's  title  was  adjudicated  adversely  to 
Qlaintiff's  predecessors  In  title  and  in  favor 
XeTP.-47 


of  the  defendant  In  the  ejectment  suit  It  is 
contended  by  the  appellant  in  other  words, 
that  Kirkpatrick's  title  was  the  real  issue 
Involved  and  decided  in  the  ejectment  suit 
and,  the  decision  having  been  against  Its  va- 
lidity. It  is  res  adjudlcata  in  this  case,  not 
alone  as  to  the  land  involved  in  that  suit, 
but  as  to  all  lands  described  in  said  title  and 
claimed  adversely  to  the  rights  of  the  town 
of  Tome.  Authority  in  support  of  this  con- 
tention Is  cited  in  the  case  of  So.  Pac.  R.  R. 
Co.  V.  United  States,  168  U.  S.  1,  48,  18  Sup. 
Ot.  18,  2T  (42  L,.  Ed.  355).  The  general  prin- 
ciple announced  in  that  case  is  ttiat: 

"A  right,  question,  or  fact  distinctly  pat  in 
Issue  and  directly  determined  by  a  court  of  com- 
petent jurisdiction,  as  a  ground  of  recovery,  can- 
not be  disputed  in  a  subsequent  suit  between  the 
same  parties  or  their  privies." 

There  can  be  no  quarrel  with  this  state- 
ment of  the  law,  and  appellee  only  contends 
that  in  the  ejectment  suit  the  question  sub- 
mitted to  the  court  and  determined  was  as  to 
the  conflict  which  was  found  to  be  about  75 
seres,  and  from  which  Klrkpatnck  was  eject- 
ed. The  town  of  Tome  in  bringing  this  suit 
might  Just  as  well  be  argued  to  concede  the 
Klrkpatrick  title  as  to  the  remainder  of  the 
land  called  for  by  his  deeds,  and  not  Involved 
in  the  ejectment  suit  The  only  question  put 
in  issue  and  directly  determined  by  the 
court  was  that  concerning  the  conflict  be- 
tween the  tract  described  in  the  complaint  in 
the  ejectment  acUon  and  the  land  claimed  by 
Klrkpatrick. 

[2]  By  appellee  it  Is  further  contended 
tbat  one  who  avails  himself  by  action,  or  by 
defense  to  an  action,  of  part  of  an  indivisi- 
ble claim  or  cause  of  action,  thereby  estops 
himself  from  again  maintaining  an  action  or 
defense  founded  upon  it,  citing  Watkins  v. 
American  National  Bank  of  Denver,  134  Fed. 
86,  67  C.  G.  A.  110,  and  other  cases  in  suppcMrt 
of  this  well-established  principle.  We  cannot 
base  a  decision  favorable  to  appellant  upon 
its  contention  in  this  resi)ect  because,  as 
pointed  out  by  the  brief  of  appellee,  the  ac- 
tion was  a  possessory  one,  and  the  question 
was  which  party  showed  the  better  right  to 
the  land  Involved  In  the  suit  Appellee  right- 
fully argues  that  tor  all  the  evidence  showed, 
Kirkpatrlck  may  have  parted  with  the  land, 
or  the  court  may  have  taken  the  view  tliat 
the  land  east  of  the  reservoir  was  not  con- 
veyed to  Kirkpatrick's  predecessors.  It  it 
also  shown  by  appellee's  brief  in  this  cas« 
that  the  evidence  introduced  in  the  ejectment 
suit  was  not  preserved.  We  are  therefore 
unable  to  say  whether  or  not  the  town  of 
Tome  predicated  its  action  in  the  ejectment 
suit  upon  the  same  claim  or  right  of  action 
up<m  which  It  now  predicates  Its  defense  In 
this  salt  and  that  therefore  the  doctrine  of 
estoiH>el  should  prevalL  We  therefore  find 
no  merit  in  appellee's  contention. 

[3]  The  fourth  point  presented  by  the 
brief  of  appellant  is  that  plaintiff's  claim  is 
stale;  therefore  contrary  to  equity  and  good 
conscience.     It  is  argued  tbat  the  BberifCs 
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return  on  the  writ  of  possession  in  tlie  eject- 
ment suit  showed  It  was  executed  on  the  27th 
day  of  June,  1883,  by  pladng  the  agent  of 
the  town  of  Tome  In  possession.  It  is  further 
contended  that  the  evidence  discloses  that 
Kirkpatrlck  then  went  away,  and  from  that 
time  to  the  time  this  suit  was  brought  all  the 
land  described  in  the  plaintiff's  complaint 
had  been  In  the  possession  of  the  board  of 
trustees  of  <tho  town  of  Tome,  tliat  the  own- 
ers of  the  grant  had  pastured  tlieir  cattle 
and  sheep  over  this  land,  and  that  the  town 
of  Tome  had  paid  all  the  taxes  levied  and 
assessed  upon  said  land.  This  alleged  posses- 
sion of  the  defendant  will  be  considered  un- 
der the  next  point  raised.  It  is  also  argued 
that  no  possession  by  any  one  on  behalf  of 
the  plalutlS  is  claimed.  The  defendant  (ai>- 
pellant  here)  availed  itself  of  this  objection 
by  a  motion  for  Judgment  at  the  close  of 
plaintiff's  case.  It  cannot  be  seriously  con- 
tended that  the  sheriff  in  executing  the  writ 
of  possession  in  the  ejectment  suit  attempted 
to  place  the  agent  of  the  town  of  Tome  in 
IK>ssession  of  anything  more  than  the  7S 
acres  in  conflict.  Although  the  evidence 
shows  that  Kirkpatrick  went  away  and  re- 
mained away,  that  fact  would  not  necessarily 
negative  possession  of  others  through  him  or 
possession  of  his  agents.  The  element  as  to 
payment  of  taxes  which  is  raised  by  this 
point  will  be  considered  later  in  this  opinion. 
As  to  the  alleged  admission  of  counsel  It  ap- 
pears that  counsel  was  asked  whether  the 
plaintiff  had  been  in  possession  or  whether 
plaintiff  had  shown  possession;  the  answer 
being  that  plaintiff  relied  on  the  presnmp- 
tion  which  proof  of  title  carried.  As  was 
said  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Gonzales  v.  Ross,  120  D. 
S.  605,  at  629,  7  Sup.  Ct.  705,  at  718  (30  L. 
Ed.  801): 

"Bv  the  rules  of  law  possession  will  be  pre- 
sumed to  accompany  ownership,  until  the  con- 
trary is  proved ;  a  constructive  possession  con- 
sequent upon  legal  ownership  is  sufficient  as 
against  mere  trespassers;  that  1^,  as  against 
those  who  do  not  show  some  right  of  possession." 

So  that  at  the  time  the  plaintiff  closed  its 
case  it  could  with  perfect  propriety  rest  upon 
the  presumption  that  possession  follows  legal 
ownership,  and  appellant's  attack  at  that 
time  was  not  well  taken. 

[4]  The  fifth  point  raised  by  appellant's 
orief  is  that  plaintiff's  suit  was  biu-red  by 
'he  statute  of  limitations  of  ten  years.  Ap- 
.jellant  supports  this  iK>int  by  the  argument 
that,  even  though  plaintiff's  grantora  were 
it  the  time  of  KlrUpatrick's  eviction  in  1893 
possessed  of  title  in  fee,  and  that  the  Jodg- 
ment  in  the  ejectment  suit  did  not  have  the 
effect  of  res  adjudlcata  as  to  that  part  of  the 
land  not  ajctually  described  in  the  Judgment, 
nevertheless  the  action  is  barred  by  the  stat- 
ute of  limitation.  Appellant  loses  Sight  of 
the  fact  that  the  plaintiff's  right  of  action  is 
based  upon  adverse  possession  of  land  with* 
in  land  grants,  and  where  such  possession  has 
been   shown  for  ten  years,   under   section 


3361,  Code  1915,  the  possessor  holding  by 
virtue  of  a  deed  of  conveyance,  or  other 
grant  purporting  to  convey  an  estate  in  fe« 
simple,  and  no  claim  by  suit  in  law  or  eqni^ 
effectually  prosecuted  shall  have  been  set  up 
or  made  to  said  lands  witliin  said  period, 
then  the  person  or  persons  so  holding  ad- 
verse possession  shall  be  entitled  to  keep 
and  hold  the  land  in  preference  lo  all  and 
against  aU.  It  might  as  well  l>e  argued  that 
the  rij^t  of  the  town  of  Tome  which  aroee 
as  to  the  common  lands  after  the  confirma- 
tion by  Congress  in  1858  should  hare  been 
prosecuted  by  the  proper  proceeding  prior  to 
1868,  or  be  forever  barred.  The  court  found 
that  on  the  18th  day  of  May,  1885,  Cyrus  H. 
Kirkpatrick  took  possession  of  the  land  de- 
scribed in  the  complaint,  and  continued  In 
actual  possession  thereof  until  1893,  and 
that  for  more  tlian  ten  years  immediately 
prior  to  the  18th  day  of  May,  1885,  the  gran- 
tor of  Kirkpatrick  and  his  predecessors  in 
title  were  in  actual  possession  of  said  lands, 
holding  same  by  virtue  of  deeds  of  convey- 
ance purporting  to  have  conveyed  in  fee  sim- 
ple. No  finding  as  to  possession  since  1893 
was  made.  It  is  argued  that  the  court  evi- 
dently based  its  Judgment  upon  the  provisions 
of  section  3364,  Code  1915,  the  statute  last 
referred  to,  and  failed  to  give  force  and  ef- 
fect to  section  3365,  or  tliat  portion  thereof 
which  is  contended  was  in  force  at  the  time 
the  town  of  Tome  is  alleged  to  have  taken 
possession  of  the  land  of  Klrkpatrldc,  after 
his  eviction  in  1893,  and  wliich  provides  an 
alisolute  bar  after  ten  years  for  any  suit  in 
law  or  equity  for  the  recovery  of  lands 
against  any  one  in  adverse  possession,  and 
further  provides  that  all  suits  for  recovery 
of  any  lands  sball  be  brought  within  ten  years 
next  after  the  title  or  the  cause  of  action  ac- 
crued. It  is  argued  that,  although  at  the 
time  of  his  eviction  and  alleged  abandon- 
ment of  all  possession  Kirkpatrick  had  title 
in  fee  to  that  part  of  the  land  described  in 
the  complaint  and  not  covered  by  the  Judg- 
ment in  ejectment,  the  record  shows  that  the 
town  of  Tome  entered  intb  possession  of  all 
of  said  lands,  intending  to  usurp  the  entire 
possession,  and  to  oust  Kirkpatrick  from  his 
entire  freehold,  if  be  had  any,  and  ttiat  upon 
such  enti-y  his  cause  of  action  accrued  and 
became  absolutely  barred  ten  years  tliere* 
after.  The  question  therefore  becomes  one 
of  whether  apiiellant  has  established  title  by 
adverse  possession  as  against  appellee. 

Examination  of  the  evidence  of  the  several 
witnesses  upon  this  subject  discloses  that  a 
number  of  people,  residents  of  the  town  of 
Tome,  had  grazed  stock  upon  the  land  In 
question,  and  had  watered  stock  at  springs 
on  the  land.  Appellee  contended  that  this 
last  action  is  not  sustained  by  the  facts,  and 
that  the  grazing  and  watering  of  stodc  upon 
the  land  in  controversy  does  not  Udicate 
anything  more  than  an  occasional  trespass  by 
some  individual,  and  does  not  constitute  that 
continuous,  open,  notorious,  exclusive,  ai.d 
hostile  possession  under  claim  of  ri^t  neoi«- 
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sary  to  constitute  adverse  possessloa  under 
the  statute. 

Appellee  argues  that  there  is  tfo  pretense 
that  the  town  of  Tome  had  any  one  in  pos- 
session of  the  ranch  known  as  Los  OJuelos, 
and  that  all  that  was  proved  was  that  cer- 
tain Individuals  from  time  to  time  during 
the  period  of  20  years  antedating  the  present 
suit  grazed  over  the  land  in  question,  and 
had  sometimes  watered  their  herds  upon 
said  land,  sometimes  grazing  and  watering 
them  elsewhere.  It  is  pointed  out  that  the 
Individuals  who  testified  to  this  state  of 
facts  did  not  claim  title  to  this  land,  and 
that  mixed  possession  cannot  give  title  to  any 
one.  It  is  claimed  that  the  possession,  if  any, 
was  not  hostile,  because  there  was  no  claim 
of  exclusive  right,  and  that  there  is  no 
showing  that  it  was  either  continuous,  open, 
visible,  or  notorious. 

15,  6]  Taking  all  the  evidence  as  a  whole, 
we  cannot  agree  that  the  appellant  has 
shown  that  character  of  adverse  possession 
necessary  to  be  shown  under  the  statute,  and 
that  as  a  result  plaintiff's  suit  was  barred  by 
the  statute  of  limitation  of  ten  years.  In  the 
case  of  Montoya  v.  Thomas  B.  Catron  and 
Others,  166  Pac.  909,  recenUy  decided,  but  not 
yet  officially  reported,  it  was  held  that,  whore 
title  is  claimed  by  adverse  possession  under 
color  of  title,  the  possessloa  must  be  actual, 
and  not  constructive,  In  its  nature.  It  must  be 
a  possession  subjecting  the  land  to  the  will 
and  dominion  of  the  occupant,  and  roust  be 
evidenced  by  those  things  essential  to  its 
beneficial  use,  and  must  be  clearly  defined, 
open,  actual,  visible,  exclusive,  hostile,  and 
continuous.  In  examining  the  testimony  in 
that  case,  It  was  shown  that  one  of  the  wit- 
nesses testified  as  to  seeing  cattle  and  sheep 
owned  by  Rael  on  the  place,  but  it  is  pointed 
out  by  Oie  court  that  the  dates,  number  of 
animals,  and  character  or  extent  of  posses- 
sion was  left  incomplete  and  uncertain.  The 
evidence  of  other  witnesses  was  fully  set  out 
and  discussed,  the  court  saying: 

"The  foregoing  constitutes  all  the  evidence  up- 
on which  appellant  relies  to  establish  adverse 
possession  on  the  part  of  Francisco  RaeL  This 
evidence  falls  far  short,  we  believe,  of  establish- 
ing with  that  degree  of  certainty  required,  the 
continuity  of  the  possession  of  Francisco  Rael. 
There  is  not  a  word  of  testimony  going  to  show 
the  extent  of  his  claimed  possession  or  nega- 
tiving the  fact  that  the  legal  owner  of  the  prem- 
ises might  not  have  been  ezerclaing  dominion 
over  the  property,  or  that  others  were  not  using 
the  premises  in  common  with  Rael.  We  think, 
therefore,  that  the  court  was  justified  in  finding 
that  appellant  failed  to  sustain  the  burden  which 
was  upon  him  by  establishing  adverse  possession 
by  Rael  by  clear  and  convincing  testimony." 

Applying  the  reasoning  of  the  court  in  the 
quotation  just  made  to  the  case  at  bar,  we 
conclude  that  there  is  no  evidence  in  this 
case  showing  the  extent  of  the  claimed  pos- 
session or  negativing  the  fact  that  the  legal 
owner  of  the  premises  might  have  been  exer- 
cising dominion  over  the  property;  in  other 
words,  there  is  nothing  to  show  an  exclusive 
possession,  and  for  that  reason  the  possession 


claimed  in  the  case  at  bar,  as  In  the  case  of 
Montoya  v.  Catron  et  al.,  failed  to  measure 
up  to  the  rule  which  Is  adopted  in  that  case. 

Our  attention  is  directed  to  the  record  in 
the  matter  of  tax  payments.  It  appears  that 
the  only  returns  made  by  the  defendant,  the 
town  of  Tome,  were  tor  the  year  1904,  and 
only  for  80,000  acres  of  land,  for  1013,  when 
the  assessor  made  an  assessment  upon  20,000 
acres  of  land,  which  was  later  raised  to  88,- 
000  acres,  and  in  the  year  1914,  when  the 
president  of  the  board  of  trustees  of  the 
town  of  Tome  made  a  return  of  75,000  acres, 
all  of  which,  it  is  contended,  does  not  exclude 
ownership  by  the  plaintiff  and  constitute  evi- 
dence of  payment  of  taxes  under  adverse  pos- 
session. It  is  also  pointed  out  in  this  con- 
nection that  in  an  answer  by  the  president  of 
the  defendant  corporation  in  a  tax  suit  filed 
prior  to  the  institution  of  the  present  suit, 
it  was  set  out  that  the  Tome  land  grant  when 
confirmed  comprised  121,594  and  a  fraction 
acres>  but  by  reason  of  the  fact  that  the 
agricultural  lands  within  said  land  grant  sit- 
uated in  the  Rio  Grande  bottoms  have  been 
and  still  are  owned  by  divers  persons,  and 
by  reason  of  the  fact  that  a  tract  of  3,000 
acres  had  been  by  the  trustees  of  the  defend- 
ant corporation  conveyed  to  one  Jaramlllo, 
and  the  further  fact  that  a  tract  of  said  land 
grant  formerly  claimed  by  one.  Cyrus  H. 
Klrkpatrick^  comprising  as  defendant  is  in- 
formed and  believes,  several  thousand  acres, 
is  now  claimed  by  the  First  National  Bank, 
defendant  alleges,  upon  information  and  be- 
lief, it  Is  the  owner  of  and  vested  with  the 
legal  title  to  not  to  exceed  100,000  acres  of 
the  total  acreage  originally  included  with- 
in said  Tome  grant  While  these  allegations 
in  the  tax  suit  would  not  constitute  an  es- 
toppel, they  do  not  tend  to  negative  the  con- 
tention here  made  that  the  evidence  in  the 
record  discloses  that  the  town  of  Tome  was 
in  open,  notorious,  continuous,  hostile,  and 
adverse  possession  of  the  tract  in  question, 
coupled  with  the  payment  of  taxes,  and 
would  tend  to  support  the  conclusion  evident- 
ly arrived  at  by  the  trial  court  that  such  ad- 
verse possession  and  payment  of  taxes  had 
not  been  shown. 

The  statute  (section  3365,  Code  1915)  pro- 
vides that,  to  establish  adverse  possession 
within  the  meaning  of  the  law,  the  party 
claiming  adverse  possession,  his  predecessors 
or  grantors,  must  have  paid  all  the  taxes  for 
a  period  of  ten  years  upon  the  land  or  inter- 
est claimed.  As  we  have  pointed  out,  the  de- 
fendant had  only  made  returns  for  the  years 
1904  and  1914.  The  property  had  been  as- 
sessed by  the  assessor  in  the  year  1913,  but 
in  no  one  ot  the  assessments  does  it  appear 
that  the  property  returned  or  assessed  in- 
cluded the  property  claimed  by  the  plaintifT. 
The  returns  were  for  a  smaller  acreage  than 
had  been  originally  Included  in  the  grant,  so 
that  it  cannot  t>e  presumed  that  the  return  ot 
the   property   necessarily   included   all    the 
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lands  within  the  exterior  bonndartes  of  the 
grant  For  these  reasons  and  the  other 
grounds  heretofore  referred  to,  we  conclude 
that  the  defendant  did  not  show  a  payment 
ot  taxes  upon  the  land  In  question  with  that 
concluslTeness  necessary  to  meet  the  condi- 
tions of  the  statute  and  support  its  title  by 
adverse  possession. 

[7, 1]  The  sixth  point  relied  upon  by  ap- 
pellant is  that  the  findings  of  fact  do  not 
support  the  judgment  It  is  argued  that 
there  is  no  finding  of  fact  in  reference  to 
possession  by  any  one  subsequent  to  1893  and 
prior  to  the  institution  of  this  suit,  a  period 
of  about  21  years;  that  by  reason  of  this 
condition  it  is  to  t>e  presumed  that  neither 
the  plaintur,  nor  any  one  under  whom  it 
claims,  was  in  possession  since  1893;  that 
the  court  necessarily  had  to  pass  upon  the 
possession  since  1893,  and  it  it  had  found 
possession  in  the  defendant  since  that  time, 
the  Judgment  could  not  be  supported.  .It  ia 
urged  that  a  finding  as  to  possession  since 
1893  should  have  been  made  by  tlie  trial 
court  as  one  of  the  ultimate  facts.  This 
court  has  held  that  the  ultimate  facts  upon 
which  the  Judgment  Is  based  must  be  found. 
Frazer  t.  State  Savings  Bank,  18  N.  M.  340, 
137  Paa  582.  In  an  earlier  case,  however, 
the  Supreme  Court  of  New  Mexico,  discuss- 
ing the  duty  of  the  court  In  the  matter  of 
findings  as  to  the  ultimate  facts,  said: 

"And  these  findings  must  be  of  the  ultimate 
facts  which  the  evidence  is  intended  to  establish, 
sufficient  in  themselves  without  inference  or 
comparison,  or  the  weighing  of  evidence,  to  jus- 
tify the  application  of  the  legal  principles  which 
must  determine  the  case."  Luna  v.  Coal  R.  R. 
Co.,  16  N.  M.  71,  113  Fac.  831. 

Applying  this  principle,  we  conclude  that.  If 
the  findings  of  the  trial  court  support  all  the 
essential  allegations  of  the  complaint,  it  must 
necessarily  follow  that  the  findings  of  fact 
supported  the  Judgment,  where  the  Issues  are 
found  in  favor  of  the  plaintiff,  and  examina- 
tion of  the  findings  of  fact  (which  are  set  out 
in  this  opinion)  will  disclose  that  they  sup- 
port all  the  necessary  allegations  of  the  com- 
plaint, and  therefore  support  the  plaintiff's 
cause  of  action,  which  is  all  that  is  required. 
Further,  however,  it  is  apparent  from  what 
we  have  said  in  this  opinion  as  to  the  pos- 
session of  the  defendant  that  the  court  could 
not  properly  have  found  that  the  defendant 
was  in  actual  possession  of  the  lands  in  ques- 
tion since  1893,  as  the  possession  shown  by 
It  was  not  of  that  exclusive  character  which 
the  statute  requires. 

Appellant  in  its  seventh  point  objects  to  the 
fifth  finding  of  fact  on  the  ground  that  it  is 
not  supported  by  the  evidence.  The  fifth 
finding  is  that  for  more  than  ten  years  im- 
mediately prior  to  the  18th  day  of  May,  1885, 
the  grantor  of  Kirtcpatrick  and  his  predeces- 
sors in  title  were  in  actual  possession  of  the 
lands  in  question,  holding  and  claiming  the 
same  l)y  virtue  of  deeds  of  conveyance,  pur- 
porting to  convey  an  estate  In  fee  aimplek  and 


tliat  no  suit  in  law  or  equity  effectually  iiro0> 
ecuted  had  been  set  up  or  made  to  the  land 
within  said  period  of  ten  years. 

[9]  It  would  probably  be  a  sufiScient  dis- 
position of  this  contention  to  say  that  this 
finding  in  our  opinion  is  supported  by  sub- 
stantial evidence,  and  cannot,  therefore,  be 
disturbed.  We  will  briefly  point  out  how- 
ever, that  so  far  as  appellant's  contention  as 
to  the  lack  of  authority  in  the  prefect  is  con- 
cerned, we  have  already  pointed  out  that  the 
allotment  constituted  color  of  title  at  least, 
and  his  authority,  or  lack  of  it,  is  of  no  im- 
portance. We  have  also  found  against  appel- 
lant's claim  as  to  establishing  adverse  posses- 
sion. We  have  considered  carefully  the  argu- 
ment seeking  to  distinguish  the  Montoya 
Case,  16  N.  M.  349,  120  N.  W.  676,  and  while 
recognizing  that  the  Alameda  grant  was  a 
private  grant,  whereas  the  Tome  is  a  commu- 
nity grant,  yet  in  community  grants  it  was  a 
commoa  practice  to  make  allotments  of  land 
to  settlers.  By  the  confirmation  by  Congress 
to  the  town  of  Tome  nothing  more  than  a 
relinquishment  or  quitclaim  was  Intended  or 
accomplished,  and  adverse  rights  being  ex- 
cepted were  not  affected,  if  valid.  For  this 
reason  the  alleged  superiority  of  appellant's 
title,  depending  upon  the  confirmatory  act  of 
Congress  and  the  resultant  constructive  pos- 
session following  such  alleged  superior  title, 
falls  to  the  ground  and  need  not  be  consid- 
ered. 

The  seventh  and  last  point  presented  by  the 
brief  of  appellant  is  that  the  court  erred  in 
overruling  the  exceptions  of  the  defendant  to 
the  court's  findings  of  fact  in  failing  to  make 
the  specific  findings  of  fact  indicated  in  said 
exceptions.  The  record  does  not  disclose 
what  the  requested  findings  of  fact  were,  if 
any  were  requested  ot  the  trial  court,  but, 
assuming  that  the  exceptions  are  sufficiently 
specific  to  indicate  the  character  of  the  objec- 
tion and  to  apprise  the  court  of  the  flnoings 
desired,  we  cannot  agree  that  the  court  fell 
into  error  In  this  connection.  The  findings 
made  by  the  court  in  all  respects  sustain  the 
position  of  plaintiff  as  disclosed  by  its  com- 
plaint, and  the  exceptions  to  the  findings  are 
upon  the  ground  that  they  did  not  find  as  to 
the  issues  either  presented  by  certain  para- 
graphs of  the  answer  or  as  to  certain  Issues 
tendered  by  the  answer,  as  for  Instance,  with 
respect  to  possession  of  the  land  since  1883 
and  the  payment  of  taxes  upon  the  land  in 
controversy.  In  the  case  of  Fox  v.  Haar- 
stick,  156  U.  S.  674,  15  Sup.  Ct  457,  39  U  Ed. 
576,  the  court  said: 

"If,  then,  those  findings  are  to  be  accepted  as 
justified  by  the  evidence,  it  is  difiicult  to  see  bow 
the  defendant  was  injured  by  the  failure  of  the 
court  to  pass,  in  express  terms,  on  those  aver- 
ments of  the  answer  now  urged.  •  •  *  In 
other  words,  the  plaintiff's  afiirmative  case  is 
wholly  inconsistent  with  the  truth  of  the  defend- 
ant's case,  and  the  conclusive  establishment  of 
the  truth  of  the  former  is  necessarily  a  com- 
plete negative  of  the  cose  asserted  by  the  defend- 
anU"- 
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While  it  la  undoubtedly  the  duty  of  the 
trial  court  to  find  the  ultimate  facts,  It  does 
not  follow  that  the  court  must  necessarily 
find  upon  every  possible  fact  that  might  arise 
in  the  case  or  to  cover  in  its  findings  all  the 
details  of  the  case,  nor  does  the  duty  of  the 
court  In  this  respect  require  that  after  find- 
ing as  to  the  essential  Issues  in  favor  of  one 
party  or  the  other  it  must  negative  by  its 
findings  the  opposing  contentions  of  the  other 
side.  For  this  reason,  without  further  dis- 
cussion, we  overrule  this  assignment. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  of  the  court  below  Is  affirmed; 
and  it  is  so  ordered. 

PARKBR  and  ROBERTS,  JJ,,  concur. 

(101  Kan.  440) 

NIBLACK  V.  KNOX. 

(Nos.  20981.  200S0,  20082-20984,  20974,  20986.) 

(Supreme    Court    of    Kansas.      July    7,    1917. 

Rehearing  Denied  Oct.  12,  1017.) 

fSyUabuK  by  the  Court.) 

1.  JuDOMENT  0=707— CoNct.u8ivENES8— Per- 
sons Not  Pabties. 

The  will  of  a  testator  in  substance  eave  to 
trustees  certain  lands  in  Allen  county  wnich  at 
tlie  death  of  his  last  surviving  child  were  to 
be  equally  divided  between  his  then  surviving 
descendants  ^r  stirpes,  and  not  per  capita. 
Two  of  the  children  who  were  trustees  under  the 
will  sued  the  other  two,  reciting  the  failure  of 
the  widow  to  take  under  the  will  and  alleging 
that  complications  had  arisen  and  the  estate 
could  not  be  safely  administered  except  under 
the  direction  of  a  court  of  equity,  certain  claus- 
es of  the  will  being  indefinite,  uncertain,  and 
contradictory,  and  praying  proper  relief.  .  The 
result  was  a  decree  that  such  land  could  not  be 
further  managed  under  the  trust  without  mani- 
fest prejudice,  and  that,  pursuant  to  certain  con- 
tracts entered  into  between  the  two  sons  who 
were  the  defendants,  it  was  partitioned  between 
them  in  fee  simple.  The  sisters  resigned  as 
trustees,  and  the  two  brothers  who  had  been 
•warded  the  Allen  county  land  were  appointed 
their  successors.  Thereafter  plaintiffs,  judg- 
ment creditors  of  one  of  these  sons,  sought  bv 
this  action  to  subject  his  part  of  this  land  to 
the  payment  of  their  judgments.  He  filed  an  in- 
terplea,  setting  up  his  trusteeship  under  the  will, 
but  without  avail.  Ueld  that,  as  in  none  of 
the  proceedings  referred  to,  including  the  pres- 
ent action,  were  the  grandchildren  of  the  testa- 
tor, the  real  beneficiaries  under  the  will  in  re- 
spect to  the  Allen  county  lands,  made  parties, 
the  defendant,  as  trustee,  should  have  been  per- 
mitted to  show  the  actual  facts  concerning  the 
title. 

2.  Trusts  (S=>231(2)— Trustee— Duties  op. 

While  as  between  the  plaintiffs  and  the  de- 
fendant personally  the  latter  might  be  deemed 
the  owner  of  the  land  sought  to  be  applied  to 
the  debts  of  the  former,  his  duties  as  trustee  un- 
der the  will  preclude  him  from  acquiring  any  in- 
terest adverse  to  his  trust  or  placing  himself 
In  any  position  where  his  self-interest  conflicts 
with  his  duties  as  trustee. 
8.  Tbusts      ®=3231(2)    —    Beneficiabies    — 

RlOUTS  OF. 

The  plaintiffs  have  no  right  to  look  to  any 
interest  in  the  land  belonging  to  the  grand- 
children or  real  beneficiaries  under  the  will,  but 
tbey  should,  if  necessary,  be  made  parties  in 
order  that  their  rights  may  be  protected. 


Appeal  from  District  Court,  Allen  County. 

Actions  by  William  C.  Niblack,  as  receiv- 
er, against  Samuel  F.  Knox,  in  which  Sam- 
uel F,  Knox,  as  trustee,  etc.,  interpleaded, 
consolidated  with  similar  actions  by  the  Sec- 
ond National  Bank  of  Beloit,  Wis.,  Joseph 
H.  Barnctt,  the  Girard  National  Bank  of 
Philadelphia,  Pa.,  the  Bermingbam  &  Seaman 
Company,  the  Peterson  Linotype  Company, 
and  the  Central  Trust  Company  of  Illinois. 
From  Judgments  for  plaintiffs,  the  trustee 
appeals.    Reversed  and  remanded. 

Altes  H.  Campbell,  of  lola,  for  appellant 
Apt  &  Apt,  of  lola,  for  appellees. 

WEST,  3.  In  this  and .  six  other  cases 
consolidated  therewith  certain  Judgment 
creditora  of  Samuel  F.  Knox  seek  to  subject 
certain  lands  in  .\llen  county  to  the  payment 
of  their  Judgments.  The  defendant  filed  an 
interplea  setting  up  that  his  title  was  mere- 
ly that  of  trustee  under  the  will  of  his  fa- 
ther, and  from  adverse  decisions  in  these  cas- 
es he  appeals. 

[1]  The  father,  Samuel  M.  Knox,  died  at 
his  residence  in  Allen  county  May  14,  1007, 
holding  large  properties  in  that  and  other 
places.  He  left  a  will  containing  10  clauses 
or  provisions  covering  in  all  nearly  18  close- 
ly printed  pages.  The  will  gave  all  the  es- 
tate other  than  certain  minor  items  of  per- 
sonal property  to  the  widow  and  two  daugh- 
ters in  trust  to  be  disposed  of  as  directed. 
In  the  fourth  clause  he  directed  that  no 
part  of  the  real  estate  in  Allen  county  be  bar- 
gained, sold,  mortgaged,  or  conveyed  so  long 
as  either  of  his  children,  Mary  K.  Stephens, 
Anson  H.  Knox,  Samuel  F.  Knox,  and  Ada 
L.  Knox  should  live,  "unless  It  shall  be- 
come imperatively  necessary  so  to  do  for 
the  purpose  of  paying  my  debts  after  all  my 
other  estate,  except  the  portion  thereof  be- 
queathed by  the  first  clause  hereof,  has  been 
fully  ai^lied  in  payment  of  such  debts."  Tbe 
trustees  were  directed  to  rent  all  of  bis  Al- 
len county  estate,  keep  the  buildings  insur- 
ed, and  make  necessary  Improvements,  and  it 
was  further  provided  in  the  fourth  clause 
that  tbe  trustees  should  as  nearly  as  prac- 
ticable keep  the  Income  from  the  Allen  coim- 
ty  real  estate  and  the  disbursements  there- 
from and  their  accounts  relative  thereto  sep- 
parate  and  distinct  from  the  remainder  of 
the  estate.  Among  the  provisions  of  tbe 
eighth  clause  were  the  following: 

"Eighth.  At  the  death  of  my  last  surviving 
child,  my  real  estate  situated  in  Allen  county, 
and  state  of  Kansas,  shall  be  equally  divided, 
per  stirpes,  and  not  per  capita,  between  my  then 
surviving  descendants,  and  in  the  event  of  no 
grand  child,  great  grand  child  or  other  descend- 
ants of  myself  surviving  the  death  of  my  last 
surviving  child,  then  such  Allen  county  real  es- 
tate shall  be  equally  divided  per  stirpes  and 
not  per  capita,  between  my  then  surviving  next 
of  kin,  reckoning  according  to  the  rule  of  the 
civil  law  now  in  force  in  the  state  of  Illinois; 
provided,  if  my  wife  should  survive  all  my  chil- 
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dren  then  abe,  said  Hannah  H.  Knox,  shall  be 
entitle<l  to  and  have  in  fee  simple,  the  equal 
one-half  part  of  such  real  estate  in  Allen  coun- 
ty, Kansas.  Should  the  beneficiaries  of  such 
real  estate  in  Allen  county,  as  defined  and  des- 
ignated in  this  clause,  agree  upon  the  division 
thereof  between  thcmsplves  as  in  this  clause  pre- 
scribed and  devised,  and  then  acting  trustee  of 
BUch  real  estate  liercunder,  whether  nnme<l  here- 
in or  appointed  pursuant  to  the  provisions  here- 
of shall  deed  and  convey  in  fee  simple,  to  each 
of  such  beneficiaries  and  his  or  her  heirs  the 
portion  of  such  real  estate  allotted  to  him  or 
her  by  such  agreement  of  such  beneficiaries. 
Should  such  beneficiaries  of  such  real  estate  in 
Allen  county  be  unable  to  agree  upon  such  a  di- 
vision thereof  between  themselves,  then  the  di- 
vision thereof,  as  in  this  clause  directed,  shall 
be  made  under  the  supervision  and  according  to 
the  practice  of  the  court  in  the  state  of  Kansas, 
federal  or  state,  having  jurisdiction  and  pow- 
er to  make  such  division  upon  the  application  of 
such  acting  trustee  or  any  one  or  more  of  such 
beneficiaries  or  of  both.  And  should  it  be  im- 
practicable to  make  a  just  and  equitable  divi- 
sion of  such  real  estate  between  such  beneficia- 
ries thereof  without  the  sale  of  a  part  or  the 
whole  of  such  real  estate  in  Allen  county,  then 
such  conrt  may  order  such  acting  trustee  to 
■ell  a  part  or  the  whole  thereof,  as  justice  to 
all  such  beneficiaries  shall  require  and  such  act- 
ing trustee-  shall  deed  and  convey  in  fee  simple, 
the  whole  or  a  part  of  such  real  estate  to  such 
beneficiaries  or  purchasers  thereof  and  distribute 
the  proceeds  from  the  sale  of  the  whole  or  a 
part  of  such  real  estate  among  such  beneficiaries 
thereof,  as  shall  be  ordered  and  decreed  by 
«uch  court  upon  such  application." 

The  widow  refused  to  take  under  the  will, 
0ut  took  under  the  law.  Ada  L.  Knox  died 
single  before  the  testator,  who  left  his  wid- 
ow, Hannah  H.  Knox,  a  daughter  of  Mary 
K.  Stephens,  and  his  two  sons,  Anson  H. 
and  Samuel  F.  Knox,  and  certain  grandchil- 
dren. The  widow  and  one  daughter  qualified 
and  entered  upon  their  duty  as  trustees.  In 
November,  1910,  the  trustees  brought  an  ac- 
tion In  Allen  county  against  their  two  broth- 
ers, .  reciting  the  failure  of  the  widow  to 
take  under  the  will,  and  alleging  that  by 
reason  thereof  and  legal  complications  the 
estate  had  become  Involved  and  could  not  be 
safely  administered  except  under  the  direc- 
tion of  a  court  of  equity,  that  certain  claus- 
es of  the  will  (not  including  the  eighth)  were 
Indefinite,  uncertain,  and  contradictory,  and 
that  the  plaintiffs  were  In  doubt  as  to  the 
construction  of  the  will  and  the  terms  of  the 
trust  imposed  upon  them,  and  praying  proper 
relief.  Anson  H.  Knox  made  default,  but 
Samuel  F.  Knox  filed  an  answer  and  cross- 
petition  denying  that  the  will  was  Indefinite 
or  uncertain  and  praying  for  an  accounting 
from  the  trustees. 

On  a  question  of  pleading  the  case  came  to 
this  court,  Knox  v.  Knox,  87  Kan.  381,  124 
Pac.  409,  and  It  was  remanded,  with  direc- 
tions to  make  definite  and  certain  and  pro- 
ceed. Briefly  stated,  the  result  of  the  trial 
was  that  the  court  concluded  that  the  es- 
tate could  not  be  further  managed  under  the 
trust  withput  manifest  prejudice;  that  the 
remaining  property  could  be  so  divided  that 
better  results  could  be  obtained,  and  that, 
pursuant  to  certain  contracts  made  between 


the  two  sons,  a  division  and  partition  of  the 
remaining  lands  in  Allen  county  should  be 
awarded,  allotted,  and  set  over  In  fee  simple 
to  each;  "that  Anson  H.  Knox  and  Samnd 
F.  Knox  are  the  only  surviving  heirs  of  Sam- 
uel M.  Knox,  deceased,  having  any  Interest 
In  or  to  the  lands  of  said  estate  In  Allen 
count,v,  Kan.,  now  remaining  In  said  trustee- 
ship under  said  will." 

These  lands  were  by  the  court  divided  in 
fee  simple  between  the  two  sons  who  were  ap- 
I>olnted  trustees  under  the  will,  concerning 
any  and  all  properties  of  the  estate  other 
than  those  partitioned  and  allotted  in  the 
suit,  if  any  such  there  might  be.'  The  res- 
ignation of  the  widow  and  daughter  as  trus- 
tees was  accepted.  Jurisdiction  was  retained 
for  certain  purposes,  including  such  further 
orders  as  might  be  necessary  to  carry  out  the 
Intent  and  purposes  of  the  contracts  of  settle- 
ment "and  as  to  the  court  may  seem  Just  and 
proper."  Thus  It  will  be  seen  that  the  grand- 
children for  whose  benefit  the  trustees  were 
to  hold  the  Allen  county  land  had  not  been 
parties  to  any  of  these  proceedings,  and  in- 
deed are  not  parties  now.  One  clause  of 
the  decree  was  as  follows: 

"And  that  said  Samuel  F.  Knox  and  Anson 
H.  Knox  and  their  respective  heirs,  legal  rep- 
resentatives, and  assigns  be,  and  they  are  here- 
by, excluded  and  enjoined  from  setting  up  or 
claiming  any  right,  title,  interest,  or  estate  in 
or  to  said  Allen  county,  Kan.,  land  hereinabove 
assigned  and  allotted  to  the  other  one  of  them." 

It  Is  argued,  however,  that  the  wUl  was 
construed  by  the  trial  court,  the  trusteeship 
closed  and  the  lands  now  In  controversy 
partitioned  between  the  two  brothers  In  fee 
simple,  and  that  the  other  parties  to  the  suit 
cannot  complain,  and  the  interpleader  should 
not  be  heard  to  deny  the  title  which  he  has 
so  succeeded  in  having  decreed  to  be  in  him. 
On  the  other  hand.  It  Is  suggested  that  the 
lower  court  meant  merely  to  divide  the  Allen 
county  land  between  the  two  brothers  for 
holding  purposes,  and  not  really  to  decree 
them  fee-simple  owners.  But  it  is  Impossible 
to  get  such  Intent  from  the  language  of  the 
decree.  One  strange  thing  is  that,  while  the 
decree  purports  to  follow  the  contracts  enter- 
ed into  by  the  parties,  such  contracts  liear  no 
provision  for  dividing  the  Allen  county  land 
in  fee  between  the  two  brothers ;  the  nearest 
approach  thereto  being  a  provision  to  di- 
vide the  lands  In  kind  and  another  to  quit- 
claim to  each  other  the  land  divided. 

While  Samuel  F.  Knox  may  have  some  in- 
terest In  the  Allen  county  land  under  the 
will  by  way  of  income  during  the  life  of  tlie 
trusteeship  It  is  clear  that  he  has  never  In 
any  lawful  way  divested  the  devisees  of  the 
succeeding  generation  of  the  benefldal  inter- 
est Intruded  for  them  by  the  testator. 

[2, 3]  However  Inconsistent  it  may  Iiave 
been  as  to  himself,  It  was  his  manifest  duty 
as  trustee  to  set  up  his  real  relation  to  the 
laud,  to  the  end  that  by  another  court  pro- 
ceeding to  which  they  were  not  parties  the 
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ulttmate  owners  would  not  be  stUl  more  em- 
barrassed and  tbelr  title  still  farther  com- 
plicated. '  A  trustee  must  exercise  the  high- 
est good  faith. 

"Be  may  not  speculate  in  the  property  placed 
in  his  hands.  He  may  not  acquire  any  interest 
adverse  to  the  trust."  Morrow  v.  County  of  Sa- 
line, 21  Kan.  *484,  *ei3. 

"In  administering  the  trust,  the  trustee  must 
act  for  the  beneficiaries,  and  not  for  himself  in 
antagonism  to  the  interests  of  the  beneficiaries ; 
he  is  prohibited  from  using  the  advantage  of  his 
position  to  gain  any  benefit  for  himself  at  the 
expense  of  tbe  cestuis  que  trustent,  and  from 
placing  himself  in  any  position  where  his  self- 
interest  will,  or  may.  conflict  with  bis  duties  as 
trustee."     3»  C^c.  296. 

Samnel  F.  Knox  testified  that  he  had  three 
living  children  and  hU  brother  three.  Cer- 
tainly their  interests  at  least  at  this  late  day 
ought  to  be  recognized.  While  the  decree  re- 
ferred to  recognized  him  and  apparently 
clothed  him  as  fee-simple  owner,  his  creditors 
have  no  right  to  hold  him  as  such  at  tbe 
expense  of  the  heirs  designated  by  the  will, 
and  as  their  representatlTe  he  should  be  per- 
mitted and  reqtilred  to  apprise  the  court  of 
tbe  real  situation  and  the  true  condition  of 
tbe  title  to  the  lands  sought  to  be  subjected 
to  tbe  payment  of  tbe  plaintiff's  Judgments. 

If  amendment  of  pleadings  or  additional 
parties  are  deemed  necessary  for  a  full  de- 
termlitatlon  of  tbe  matter,  these  can  be  per- 
mitted or  required. 

The  Judgment  Is  reversed  as  to  Samuel  F. 
Knox,  trustee  (not  as  to  him  personally),  and 
the  cause  remanded  for  further  proceedings. 
All  tbe  Justices  concurring. 


aoi  Kan.  408) 

STATE  V.  SCHWENK.    (No.  21264.) 

(Supreme  Court  of  Kansas.     July  7,  1917. 

Rehearing  Denied  Oct  12,  1917.) 

(Syllahut  hy  the  Court.) 

Cbikiral  Law  <3=»404(4),  530— Homicide  «=» 
79,  125,  300(14),  309(0)— Appeai>-Evidkncb 
—    Insteuctions    —    "Manslaxjghteb    in 

FOTTRTH    DEOBEE." 

Assignments  of  error  relating  to  testimony 
received  and  rejected,  instructions  given  and 
refused,  and  the  conduct  of  the  jury  considered, 
and  held  to  be  without  sufficient  merit  to  war; 
rant  a  reversal  of  the  judgment. 

Appeal  from  District  Court,  Leavenworth 
County. 

Kate  Schwenk  was  convicted  of  man- 
slaughter In  tbe  fourth  degree,  and  she  ap- 
peals.   Affirmed. 

John  T.  O'Keefe,  of  Leavenworth,  for  ap- 
pellant. S.  M.  Bre^vster,  Atty.  Gen.,  and 
Floyd  B.  Harper  and  D.  W.  Flynn,  both  of 
Leavenworth,  for  the  State. 

BT7RCH,  J.  The  defendant  was  charged 
with  manslaughter  in  tbe  third  degree  for 
killing  her  husband.  The  verdict  was  guilty 
of  manslaughter  in  the  fourth  degree.  Judg- 
menit  was  rendered  on  tbe  verdict,  and  the 
defendant  appeals. 


The  defendant's  husband  was  a  Joint  keep- 
er, and  she  complained  of  his  failure  to  sup- 
port her  properly.  On  the  night  of  the  kill- 
ing the  defendant  locked  up  his  Joint,  and  be 
and  bis  wife  went  to  tbe  home  of  an  ac- 
quaintance, where  with  others  they  spent  the 
time  until  far  into  the  night  drinking  beer. 
Several  times  the  defendant,  and  her  hus- 
band quarreled.  At  some  time  between  1:30 
o'clock  and  2  o'clock  in  the  morning  they 
started  homa  When  out  on'  the  sidewalk  the 
defendant's  husband  struck  her,  took  her  by 
the  throat,  pushed  her  backward,  and  strug- 
gled wltti  her.  She  carried  a  pistol  in  her 
apron  pocket,  and,  while  thus  assailed,  fired 
a  shot  Her  husband  did  not  desist,  and  she 
fired  again.    The  buUet  penetrated  his  heart 

The  defendant  signed  a  written  statement, 
purporting  to  give  the  events  of  the  night, 
before  and  at  the  time  of  the  killing.  The 
statement  was  quite  at  variance  In  many  im- 
portant particulars  with  the  facts  developed 
at  the  trial.  In  the  statement  the  defendant 
admitted  she  had  been  drinking  intoxicating 
liquor,  and  said  : 

"When  we  got  outside  the  gate,  Pete  struck  me 
behind  the  ear.  It  did  not  hurt  me,  but  made 
me  mad.  I  turned  around  and  shot  twice  to 
scare  bun.  I  did  not  shoot  to  kill  him,  and  did 
not  know  I  had  hit  liim  until  he  felL" 

At  the  trial  the  defendant  testified  as  fol- 
lows: 

"Q.  At  that  time  after  he  hit  you  this  blow 
and  turned  you  around,  what  did  he  do?  A.  He 
grabbed  me  and  tried  to  choke  me,  strangle  me. 
I  tried  to  get  off  of  him.  I  was  afraid  of  him 
in  his  condition. 

"Q.  What  did  you  do  about  this  pistol?  A. 
And  when  we  were  fighting  there,  I  was  trying 
to  protect  myself,  trying  to  get  oS  of  falm.  I 
thought  he  was  going  to  kill  me,  dioking  me.  I 
fired  a  shot  in  the  air  to  frighten  him  off  of  me. 

"Q.  Did  he  stop  when  that  shot  was  fired  in 
the  air?  A.  He  didn't.  It  only  angered  him 
the  worse,  and  in  our  scuffle,  that  gun  was  dis- 
charged. I  do  not  know  whether  I  shot  him,  or 
whether  he  shot   himself. 

"Q.  Was  his  band  on  your  neck?  A.  It  was 
choking  me. 

"Q.  At  the  time  of  that  but  shot  being  fired? 
A.  It  was. 

"Q.  What  did  you  think  as  the  last  shot  was 
fired?  A.  I  thought  he  was  trying  to  kill  me, 
because  I  knew  bis  temper  when  he  was  drink- 
ing that  way,  and  with  his  choking  me  and  all  I 
didn't  know  but  what  he  might  choke  me  to 
death.  And  there  was  nobody  around  to  help, 
and  I  thought  if  I  would  shoot  it  would  attract 
tbe  attention  of  somebody  who  would  come  to 
me.    I  wanted  to  get  him  oft  of  me. 

"Q.  Were  you  struggling  at  the  time?  A.  We 
were. 

"Q.  Were  you  trying  to  defend  yourself  at  the 
time?    A.  I  was. 

"Q.  It  looked  to  you  at  that  time  as  if  he  was 
going  to  kill  you,  or  hurt  you  very  much?  A. 
That  is  what  I  thought— I  surely  did— it  looked 
that  way." 

It  would  unduly  extend  this  opinion  to 
discuss  at  length  the  great  number  of  sub- 
jects covered  by  the  defendant's  brief;  con- 
sequently the  court  will  do  little  more  than 
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announce    Its    conclusions    respecting    those 
which  are  of  most  importance. 

The  admission  in  evidence  of  the  defend- 
ant's written  statement  is  assigned  as  error. 
It  is  said  there  was  testimony  that  she  was 
In  a  hysterical  condition  when  the  statement 
was  signed;  that  she  was  not  cautioned  or 
warned,  and  had  no  advice;  that  the  state- 
ment contained  only  a  part  of  what  she  told 
the  officers;  and  that  she  did  not  remember 
making  the  fitatement,  or  the  contents  of  the 
writing.  There  waa  evidence,  however,  that 
the  statement  was  freely  and  voluntarily 
made,  when  the  defendant  was  calm  and  ra- 
tional, that  it  contained  the  substance  of  what 
she  said,  and  tliat  when  it  was  prepared  and 
read  to  her  she  required  it  to  be  changed  be- 
fore she  signed  it.  Consequently  the  statement 
was  admissible,  the  weight  to  be  given  to  it 
being  a  matter  for  the  Jury. 

The  clothes  which  the  deceased  wore  when 
he  was  shot  were  produced  In  evidence,  and 
failed  to  show  powder  mark  or  burn,  such  as 
would  have  followed  sliooting  at  close  range. 
The  coroner  who  took  the  clothes  from  the 
body  of  the  deceased  produced  them,  identi- 
fied them,  pointed  out  the  bullet  hole,  and 
was  not  cross-examined.  It  Is  said  no  suffi- 
cient account  of  the  clothes  between  the  time 
they  were  taken  from  the  body  of  the  de- 
ceased and  the  time  of  the  trial  was  given. 
It  was  not  necessary  for  the  state  to  nega- 
tive diange  of  condition  and  appearance  be- 
fore offering  the  clothes  in  eviUence.  It  ia 
said  the  clothes  were  offered  to  rebut  matter 
brought  out  by  the  state.  The  assertion  is 
not  supported  b^  the  record.  It  is  said  that 
the  use  of  clothes  as  evidence  under  like  cir- 
comstances  was  disapproved  in  the  case  of 
State  v.  McAnamey,  70  Kan.  679,  79  Pac.  137. 
In  the  McAnamey  Case  no  complaint  was 
made  because  the  garment  worn  by  the  de- 
ceased was  introduced  in  evidence.  The  er- 
ror committed  was  in  receiving  testimony  re- 
specting another  garment  which,  so  far  as 
the  evidence  disclosed,  had  no  connectioa 
with  the  deceased  or  with  the  homicide.  It 
Is  said  that  use  of  the  clothes  as  evidence 
was  prejudicially  harmful  to  the  defendant 
The  court  has  no  reason  to  doubt  the  truth 
of  the  statement.  Evidence  tending  to  es- 
tablish guilt  or  to  break  down  a  defense  is 
likely  to  be  of  that  character. 

ESrror  Is  assigned  on  the  refusal  of  the 
court  to  permit  a  witness  to  testify  that  he 
bad  informed  the  defendant  of  the  quarrel- 
some and  brutal  disposition  of  her  husband 
when  he  was  drinking.  If  the  defendant  had 
been  content  to  prove  information  of  the 
character  Indicated,  it  would  have  been  ad- 
mitted. Tlie  deceased  had  formerly  been 
married  to  the  witness'  sister.  What  the  de- 
fendant's attorney  did  was  to  ask  a  series 
of  questions  about  the  brutality  of  the  de- 
ceased toward  the  witness'  sister,  concluding 
with  asking  if  the  witness  Imd  informed  the  | 


defendant  of  "that  treatment"  The  court  ad- 
vised the  attorney  that  his  method  was  im- 
proper, but  he  persisted,  and  the  witness  was 
not  anked  if  previous  to  the  killing  he  had  a 
conversation  with  the  defendant  relating  to 
the  subject  of  her  husimnd's  dispositioa 
when  under  the  influence  of  liquor,  and,  it 
so,  what  the  witness  told  her.  The  pertinent 
matter  was  not  occurrences  within  the  knowl- 
edge of  the  witness  which  Informed  the  wlt> 
ness  of  the  deceased's  character  for  violence 
and  brutality,  but  what  information  he  had 
conveyed  to  the  defendant  on  the  subject 
The  law  is  fully  discussed  in  the  case  of 
State  V.  Burton,  63  Kan.  602,  66  Pac.  633, 
which  the  defendant  cites  and  relies  on. 
What  the  defendant  falls  to  note  is  that  in 
the  Burton  Case  the  defendant  himself  was 
the  witness  undergoing  examination.  The 
defendant's  testimony  quoted  above  shows 
that  she  knew  her  husband's  temper  when 
he  was  drinking.  If  her  attorney  had  deem- 
ed the  subject  to  be  of  importance,  she  could 
have  been  further  interrogated  along  tlie 
lines  indicated  in  the  Burton  Case. 

Various  instructions  to  the  Jury  are  crit- 
icized, and  it  is  said  the  court  erred  In  sub- 
mitting to  the  Jury  the  inferior  degree  of 
manslaughter  of  which  the  defendant  was  con- 
victed. The  charge  of  manslaughter  In  the 
third  degree  contained  in  the  informatiua 
was  based  on  the  defendant's  written  state- 
ment, killing  her  husband  in  the  beat  of  pas- 
sion, without  design  to  effect  death,  with  a 
deadly  weapon.  Manslaughter  in  the  fourth 
degree  Includes  Involuntary  killing  In  the 
heat  of  passion,  with  a  dangerous  weapon, 
and  killing  by  act,  procurement  or  culpable 
negligence,  which  would  be  manslaughter  at 
common  law.  The  testimony  of  the  defend- 
ant quoted  above  plainly  required  the  court 
to  Instruct  the  Jury  on  both  branches  of  the 
inferior  degree. 

The  instructions  relating  to  the  Justifica- 
tion of  self-defense  are  criticized.  An  as- 
sault may  be  made  under  such  drcumstnnces 
that  there  would  be  reasonable  cause  to  ap- 
prehend a  design  to  inflict  great  personal  In- 
Jury  and  would  be  immediate  danger  of  tbe 
design  being  accomplished,  but  the  taking  of 
life  would  be  wholly  unnecessary  to  frus- 
trate the  design.  In  making  this  subject 
plain  to  the  jury  the  court  used  expressions 
wliidi  the  defendant  says  trenched  upon  her 
right  to  stand  her  ground  when  assailed.  Tha 
right  of  the  defendant  to  repel  force  without 
retreating  was  covered  by  a  very  full  and 
clear  instruction  devoted  to  that  single  sub- 
ject. The  law  relating  to  self-defense  could 
not  be  embraced  In  a  single  instruction.  All 
the  instructions  devoted  to  that  subject  must 
be  read  together,  and  when  this  is  done  the 
defendant's  rights  appear  to  have  been  fully 
conserved. 

The  Jury  were  instructed  that  in  order  to 
Justify  the  defendant  in  killing  her  husband. 
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there  must  bare  been  rea&ohable  groond  to 
believe  sbe  was  In  Imminent  danger  of  death 
or  great  bodily  harm,  and  that  the  lury  were 
to  judge  whether  or  not  the  drcumstancea 
were  such  as  to  Induce  such  a  belief.  The 
defendant  says  the  instructions  to  this  effect 
trenched  upon  her  right  to  act  upon  the  dr- 
ctuustances  as  they  appeared  to  her.  This 
subject  has  been  treated  at  length  In  so  many 
decisions  of  this  court  that  it  Is  not  neces- 
sary to  do  so  again.  It  is  perfectly  true  that 
a  person  assaulted  is  justified  in  acting  on 
facts  as  they  appear  to  him,  and  is  not  to  be 
judged  by  the  facts  as  they  actually  existed 
according  to  subsequent  proof.  If  an  as- 
sailant appear  to  be  in  the  act  of  shooting, 
he  may  be  killed  in  self-defense,  although  the 
gun  was  not  loaded.  But  the  statute  requires 
reasonable  cause  to  apprehend  a  design  to 
commit  a  felony  or  to  do  some  great  personal 
Injury  (Gen.  Stat  1915.  i  3370),  and  that  rea- 
sonable cause  must  appear  to  tlie  jury. 

Ooniplaint  is  made  of  three  instructions, 
covering  the  subjects  of  intoxication  as  a 
defense,  the  unlawful  character  of  the  de- 
ceased man's  business,  and  the  jury's  uncon- 
cern with  the  matter  of  punishment  The 
instructions  correctly  stated  the  law.  Wheth- 
er requested  by  the  defendant  or  not  snd 
whether  necessary  or  Important  or  not,  they 
did  the  defendant  no  hamir. 

It  Is 'said  the  court  ought  to  have  instructed 
the  Jury  with  reference  to  excusable  homi- 
cide. The  homicide  was  not  excusable  un- 
der the  statute  because  a  dangerous  weapon 
was  used,  and  was  not  the  result  of  innocent 
misadventure  in  the  sense  of  the  common 
law. 

The  defendant  complains  because  27  re- 
quested Instructions  were  not  given.  The 
Jury  were  adequately  instructed. 

At  the  hearing  of  the  motion  for  a  new  trial 
the  deliberations  of  the  Jury  were  arraigned 
and  tried.  The  court  found  that  no  miscon- 
duct had  occurred,  and  the  finding  is  ap- 
proved. 

The  judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 

(98  Wash.  362) 

REYNOLDS  et  aL  ▼.  PACIFIC  MARINE 
INS.  CO.    (No.  13978.) 

(Supreme  Court  of  Washington.    Oct  1,  1917.) 

Insurance  4=»313  —  Habinb  Inbubanck  — 

"Wabbantt." 
The  ma^sinal  clanse  specifying  the  waters 
in  which  the  ship  should  be  while  covered  by 
the  policy,  although  using  the  word  "warrant- 
ed," was  an  essential  part  of  the  contract,  avoid- 
ing it  for  breach,  and  not  a  "warranty,"  within 
Insurance  Code  (Laws  1911,  p.  197)  §  34,  pro- 
viding that  the  breach  of  a  warranty  shall  not 
avoid  the  policy  unless,  etc. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Mrst  and  Second  Series,  War- 
ranty.] 


Department  1.  Appeal  from  Superior 
Court,  King  (bounty ;  Everett  Smith,  Judge. 

Suit  by  S.  B.  Reynolds  and  another  against 
the  Pacific  Marine  Insurance  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Bogle,  Graves,  Merritt  &  Bogle,  of  Seattle, 
for  appellant.  Myers  &  Johnstone,  of  Seat- 
tle, for  respondents. 

MAIN,  J.  The  purpose  of  this  action  was' 
to  recover  upon  a  marine  insurance  policy 
for  the  loss  of  a  boat  by  fire.  After  the  is- 
sues had  been  made  up  by  the  second  amend- 
ed complaint,  which  will  be  referred  to  as  the 
complaint,  the  answer,  and  the  reply,  the 
plaintiffs  made  a  motion  for  judgment  xipoa 
the  pleadings.  This  motion  was  sustained, 
and  judgment  entered  for  the  plaintiffs  in 
the  sum  of  $1,052.     The  defendant  appeals. 

The  facts  stated  in  the  pleadings  whicdx 
present  the  controlling  question  upon  this 
appeal  may  be  stated  as  follows:  On  April 
23,  1915,  the  respondents,  being  the  owners 
of  a  certain  gas  boat  tcnown  as  the  Arnold, 
applied  to  the  appellant  company  for  a  pol- 
icy of  Insurance  thereon.  A  policy  was  is- 
sued insuring  the  Arnold  against  loss  by  fire 
or  otherwise  in  the  sum  of  $1,000  from  the 
30th  day  of  April,  1915,  until  the  30th  day 
of  April,  1916.  There  was  Inserted  on  the 
margin  of  the  policy  the  following: 

"Warranted  to  be  employed  during  the  cur- 
rency of  this  tiolicy  in  the  waters  of  Paget 
Sound,  British  Columbia,  and  Southeastern 
Alaska  inland  waters,  not  north  of  Wrangel 
Narrows.  Warranted  not  to  use  the  west  coast 
of  Vancouver  Island." 

The  complaint  alleges  that  this  clause  was 
inserted  wrongfully  and  fraudulently,  and 
without  the  authority  or  permission  of  the 
plaintiffs.  On  the  21st  day  of  July,  1915,  {he 
Arnold  was  totally  destroyed  by  fire  while  it 
was  on  the  south  side  of  Ship  creek,  along 
the  Alaska  coast  The  complaint  prays  for 
a  reformation  of  the  policy  and  for  judgment 
for  the  amount  thereof.  The  answer  to  the 
complaint  denies  that  the  marginal  clause 
referred  to  in  the  complaint  was  inserted 
wrongfully  and  fraudulently,  and  without  au- 
thority or  permission  of  the  respondents.  In 
the  affirmative  defense  pleaded  in  the  an- 
swer it  is  alleged  that  at  the  time  the  pol- 
icy was  delivered,  it  contained  the  marginal 
clause  referred  to  in  the  complaint,  quoting 
It  and  that  the  policy  in  that  form  was  de- 
livered to  the  respondents  and  accepted  and 
held  by  them,  without  objection,  until  after 
the  fire  occurred.  For  the  purpose  of  this 
appeal  It  is  admitted  that  the  marginal 
clause  was  not  wrongfully  or  fraudulently  in- 
serted, but  that  it  was  done  with  the  au- 
thority and  permission  of  the  respondents. 

The  controlling  question  is  whether  the 
marginal  clause  referred  to  was  a  warranty. 
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within  the  contemplation  of  section  34  of  the 
Insurance  Code  (chapter  49,  Laws  of  1911), 
or  whether  it  Is  an  essential  part  of  the  con- 
tract, and  therefore  not  a  warranty  within 
.the  contemplation  of  the  statute.  If  the 
marginal  clause  Is  such  a  warranty  as  con- 
templated  by  the  statute,  the  Judgment  of  the 
trial  court  should  be  sustained.  On  the  oth- 
er hand,  if  it  is  an  essential  part  of  the  con- 
tract, and  not  such  a  warranty  as  the  stat- 
ute contemplates,  the  Judgment  must  be  re- 
rersed.  In  Johnson  v.  Franklin  Ins.  Co.,  90 
Wash.  631,  156  Pac.  567,  the  action  was 
brought  upon  an  insurance  policy  for  the  loss 
of  household  goods  by  fire.  At  the  time  the 
loss  occurred  the  goods  were  not  at  the  place 
covered  by  the  policy.  The  policy  in  that 
case  purported  to  insure  the  goods  for  a  term 
of  three  years,  "  'all  while  contained  in  the 
frame  dwelling  while  occupied  only  as  a 
dwelling,  known  as  dwelling  No.  30,  at 
FriEinkliu,  King  county.  Wash.' " 

The  goods  were  destroyed  by  Are  while  at 
No.  2832  Holden  street,  in  the  city  of  Seattle. 
It  was  there  claimed  that  the  language  of 
the  policy  as  to  the  location  of  the  goods 
was  a  condition  or  warranty  within  contem- 
plation of  section  34  of  the  Insurance  Code 
(chapter  49,  Laws  of  1911,  supra),  which 
provides  that  the  breach  of  a  warranty  or  a 
condition  in  a  policy  of  insurance  shall  not 
avoid  the  policy  unless  such  breach  shall  ex- 
ist at  the  time  of  the  loss  and  contribute  to 
the  loss.  It  was  there  held  that  the  lan- 
guage of  the  policy  relative  to  the  location 
of  the  goods  while  insured  was  not  a  war- 
ranty or  a  condition  within  the  contempla- 
tion of  the  statute,  but  was  an  essential  part 
of  the  contract,  as  much  so  as  any  other  part 
of  the  promise  to  insure,  tind  it  was  there 
said: 

"A  condition,  according  to  the  definition  of 
Mr.  Black,  is  'an  agreement  or  stipulation  in 
regard  to  some  uncertain  future  event,  not  of 
the  essential  nature  of  the  transaction,  but  an- 
nexed to  it  by  the  parties  providing  fur  a  change 
or  modification  of  their  legal  relations  on  its 
occurrence' ;  while  a  warranty,  according  to  the 
same  authority,  is  'an  undertaking  or  stipula- 
tion, in  writing,  or  verbally,  that  a  certain  fact 
in  relation  to  the  subject  of  a  contract  is  or 
shall  be  as  it  is  stated  or  promised  to  be.'  The 
clause  of  the  contract  in  question  is  neither  of 
these.  On  the  contrary,  it  is  an  essential  part 
of  the  contract,  as  much  so  as  is  any  other  part 
of  the  promise  to  insure.  The  contract  is  that 
the  insurer  shall  be  liable  for  their  loss  by  fire 
while  they  remain  at  the  particular  building, 
not  while  away  from  it.  It  is  a  simple  contract 
to  insure  while  the  property  is  at  a  particular 
place.  No  conditions  or  warranties,  such  as 
the  statute  contemplates,  are  involved." 

In  the  present  case  the  Arnold  was  de- 
stroyed by  flre  in  waters  many  miles  beyond 
the  limits  prescribed  in  the  marginal  clause 
at  the  policy  above  referred  to.  The  question 
then  arises  whether  this  clause  is  a  warranty 
as  contemplated  by  the  statute  or  an  essen- 


tial term  of  the  contract  audi  aa  any  other 
part  of  the  promise  to  insure.  One  of  tlie 
essential  requisites  of  a  voyage  policy  of  in- 
surance is  that  it  should  contain  an  accurate 
description  of  the  waters  in  which  the  boat 
covered  by  the  policy  is  to  be  while  it  is  in- 
sured. In  Amould  on  Marine  Insurance  ^tli 
Ed.  1914)  vol.  1,  p.  25,  {  14,  it  is  said: 

"In  the  case  of  a  voyage  policy  the  underwriter 
cannot  know  the  nature  of  the  risk  be  is  asked 
to  insure,  nor,  consequently,  the  amount  of 
premium  be  ought  to  require,  unless  he  knows 
the  nature  of  the  voyage  on  which  the  ship  is 
to  sail,  or  the  goods  are  to  be  conveyed.  It  is 
therefore  one  of  the  most  essential  requisites  of 
a  policy  of  insurance  that  it  should  contain  an 
accurate  description  of  the  voyage  insured." 

It  follows,  therefore,  that  the  marginal 
language  of  the  policy,  which  specified  the 
waters  in  which  the  Arnold  was  to  be  while 
covered  by  the  policy,  was  an  essential  part 
of  the  contract,  and  therefore  not  such  a 
warranty  as  is  contemplated  by  the  statute. 
It  is  argued,  however,  that  the  language  of 
this  policy  is  different  from  that  which  the 
court  considered  in  the  Johnson  Case,  but  in 
both  policies  the  subject-matter  covered  by 
the  respective  clauses  was  the  same,  that  is, 
the  loc\is  of  the  property  while  it  was  insur- 
ed. It  is  true  that  the  language  of  the  policy 
considered  iu  the  Johnson  Case  did  not  con- 
tain the  word  "warranted,"  as  in  this  case. 
To  the  use  of  this  word  no  special  signifi- 
cance can  be  attached.  There  may  be  war- 
ranties without  using  that  particular  word, 
and  there  may  not  l>e  warranties  when  the 
word  is  used.  In  Port  Blakely  Mill  Co.  v. 
Springfield,  eta,  Ins.  Co.,  59  Wash.  501,  110 
Pac.  36,  140  Am.  St  Rep.  863,  it  was  said: 

"In  our  judgment  the  word  'warranted'  adds 
nothing  to  the  force  of  the  stipulation.  It  is 
well  understood — in  tact,  it  is  conceded — that 
the  expression  of  the  word  'warranty'  does  not 
necessarily  constitute  a  warranty ;  that  there 
may  be  warranties  without  the  use  of  the  word : 
that  there  may  not  be  warranties  when  the  word 
is  used.    •    •    • " 

It  instead  of  the  word  "Warranted,"  the 
marginal  clause  had  said,  "It  is  understood 
and  agreed,"  there  could  be  no  question  but 
that  the  language  of  this  policy  was,  in  legal 
effect,  the  same  as  that  in  the  Johnson  Case. 
In  each  case  the  language  used  related  to  tlie 
same  subject-matter,  that  of  location  of  the 
property  while  it  was  insured.  This  Is  a 
most  essential  requisite,  as  pointed  oat  by 
Mr.  Amould,  of  a  policy  of  voyage  insurance, 
and,  as  pointed  out  in  the  Johnson  Case  is 
not  such  a  warranty  as  the  statute  contem- 
plates. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  su- 
perior court  to  overrule  the  motion  for  Judg- 
ment on  the  pleadings. 

ELLIS,  C.  J.,  and  OHADWICK,  MORRIS, 
and  WEBSTER,  JJ..  concur. 


Digitized  by 


Google 


Wash.) 


WEST  V.  CAVE 


747 


(M  Wash.  237) 

WEST  T.  CAVE  et  al.    (No.  14017.) 
(Supretne  Court  of  Washington.    Sept  4,  1917.) 

1.  Fbaxtds.  Statutk  of  «=3l58(3)— Eviosnce 
TO  Aid  Memoranda. 

Conceding  that  a  description  of  land  in  a 
contract  of  sale  as  the  J.  T.  A.  place  was  suffi- 
cient, the  court  in  finding  the  true  intent  and 
meaning  of  the  parties  could  not  resort  to  tes- 
timony as  to  specific  exceptions  or  inclusions. 

2.  FltAUDS,    Statutx  of  ®=»110(4)  —  Sum- 

CISKCT   OF   MUfOBANDA. 

A  description  of  land  in  a  contract  of  sale 
as  the  J.  T.  A.  place  was  not  sufficiently  cer- 
tain under  the  statute  of  frauds  to  admit  parol 
testimony,  and  the  contract  was  not  enforce- 
able where  there  was  a  dispute  as  to  whether 
a  strip  not  originally  owned  by  A.,  but  sub- 
sequently acquired  by  him,  was  a  part  of  the  A. 
place. 

3.  Vendor  and  Pttbciiasbb  ^=930— Vauditt 
OF  Contract— Meetino  of  MiNDa 

Where  under  a  contract  of  sale  of  the  "J. 
T.  A.  place"  the  purchaser  contended  that  a 
small  tract  not  originally  owned  by  A.  was  to 
bo  included,  and  the  vendor  that  it  was  not,  the 
minds  of  the  parties  never  met  with  any  definite 
understanding. 

4.  Fbaudb,  Statute  of  4=9l42  —  Equitablb 
Relief. 

Cases  arising  under  the  statute  of  frauds 
are  decided  upon  legal  principles,  and  the  court 
cannot  resort  to  the  principles  of  equity  to  de- 
termine the  rights  or  privileges  of  either  party. 

5.  Appeai,  and  Ebbob  «=»  172(3)  —  Review  — 
Relief  Not  Asked  Below. 

In  a  suit  for  specific  performance  of  a  con- 
tract for  the  sale  of  the  A.  place  involving  a 
dispute  as  to  whether  a  particular  tract  .was  a 
part  of  the  A.  place,  the  purchaser's  offer  to 
pay  the  whole  sum  and  take  the  land,  excluding 
anch  tract,  was  too  late  when  made  for  the  first 
time  on  appeal. 

Department  1.  Appeal  from  Superior 
Court,  Whitman  County;  R.  L,  McCroekey, 
Judge. 

Action  by  S.  I.,  West  against  3.  H.  Cave  and 
others.  iTom  a  judgment  for  plaintiff,  de- 
fendants appeaL  Reversed  and  remanded, 
with  instructions. 

Nelll  &  Burgunder,  of  CoUaz,  for  appellants. 
McCroskey  &  Stotler,  of  Colfax,  for  re- 
spondeat. 

CHADWICK,  J.  This  Is  an  action  brought 
to  enforce  the  specific  performance  of  a  con- 
tract In  words  as  follows: 

"September  7tb,  1015. 

"Received  from  S.  I.  West  one  thousand  dol- 
lars as  earnest  money  on  the  purchase  of  land 
purchased  from  me  this  day,  the  land  being 
known  as  the  J.  T.  Arrasmith  place;  the  con- 
ditions being  that  S.  I.  West,  the  purchaser, 
agrees  to  pay  sixty-two  hundred  dollars  for  the 
above  place ;  one  thousand  dollars  down,  and 
the  balance  when  the  title  is  approved. 

"J.  H.  Cave  agrees  lo  sell  the  above  place 
for  sixty-two  hundred  dollars  and  acknowledges 
receipt  of  one  thousand  dollars  on  the  purchase 
price  herewith  and  agrees  to  furnish  an  abstract 
of  title  to  the  above  place. 

"It  is  also  agreed  that  J.  T.  Arrasmith  is  to 
have  the  use  of  such  part  of  the  above  place  as 
he  now  has  plowed,  for  one  year  from  date,  be 
also  to  have  the  right  to  occupy  the  house,  barn, 
nnd  garden  on  the  above  place,  said  garden  not 


to  exceed  one  and  one-half  acres,  for  one  year 
from  date. 

"It  being  understood  and  agreed  that  said  J. 
T.  Arrasmith  will  pay  a  rental  of  one-third 
of  all  crops  raised  on  said  place  to  S.  I.  West 
for  the  use  thereof.  J.  H.  Cave. 

"S.  I.  West" 

The  court  below  overruled  a  demurrer  to 
the  amended  complaint  holding  that  the  con- 
tract was  sufSdent  under  the  statute  of 
frauds.  The  case  went  to  trial  upon  the  denial 
of  appellants  that  all  of  the  land  claimed  by 
respondent  was  the  "J.  T.  Arrasmith  place" 
or  known  as  the  "J.  T.  Arrasmith  place." 
Appellant  contends  that  the  court  erred  In 
oTerruling  the  demurrer  to  the  amended  com- 
plaint. Our  own  cases  and  many  cases  from 
other  states  are  cited  and  discussed  by  counsel 
on  either  side.  But  we  think  it  will  be  unnec- 
essary to  review  the  decisions  of  the  court ; 
for,  whether  we  accept  the  theory  of  the  re- 
spondent or  that  of  the  appellants,  we  are 
satisfied  that  the  judgment  of  the  lower 
court  cannot  stand. 

We  shall  grant  that  a  description  of  a 
piece  of  land  which  Is  known  as  the  place  of 
a  certain  named  Individual  is  a  sufilcient  de- 
scription to  meet  all  of  the  requirements  of 
the  statute  of  frauds.  We  may  go  further 
and  grant  that  there' Is  a  place  In  Whitman 
county,  in  the  state  of  Washington,  known 
as  the  "3.  T.  Arrasmith  place,"  though  the 
contract  Is  silent  as  to  the  particular  location 
of  the  land. 

We  shall  not  confuse  our  grant  by  giving 
evidentiary  effect  to  the  venue  and  jurat  up- 
on the  acknowledgment  to  the  contract.  Ac- 
knowledgments are  usually  taken  at  a  place 
most  convenient  for  the  parties,  and  .can 
have  no  bearing  on  the  location  of  land  de- 
scribed in  an  attending  contract 

The  question  upon  which  the  contracting 
parties  find  their  difference  and  wblidi  must 
control  this  case  Is  whether  a  strip  of  land 
eight  rods  long  and  four  rods  wide  adjoining 
the  piece  which  la  described  by  all  of  the 
witnesses  as  the  "J.  T.  Arrasmith  place,"  and 
which  consists  of  legal  government  subdivi- 
sions, is  a  part  of  the  land  Included  in  the 
contract  The  smaller  piece  of  land  was  not 
originally  owned  by  Arrasmith,  but  was  sub- 
sequently acquired.  When  the  time  for  per- 
formance came,  appellants  refused  to  make 
a  conveyance  which  Included  this  tract;  re- 
spondent refused  to  take  less;  and  this  ac- 
tion resulted. 

[1]  If  we  adopt  respondent's  theory  that 
the  "J.  T.  Arrasmith  place"  Is  a  suf&cient  de- 
scription, the  judgment  cannot  stand ;  for  at 
the  very  inception  of  the  case  we  must  go 
beyond  that  description  and  show  by  parol 
testimony  that  there  Is  land  that  is  not  In- 
cluded in  the  general  description  of  "J.  T.  Ar- . 
rasmith  place,"  but  land  belonging  to  J.  T. 
Arrasmith  which  In  equity  ought  to  be  con- 
veyed. The  prooi  under  the  rule  which  would 
sustain  the  judgment  rests  in  reputation,  and 
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by  that  rule  the  court  In  finding  the  true  in- 
tent and  meaning  of  the  parties  cannot  resort 
to  testimony  as  to  spedflc  exceptions  or  In- 
clusions for  this  would  bring  about  a  posi- 
tive breach  of  the  statute  through  the  me- 
diumship  of  what  may  well  be  called  an  ex- 
ception to  It 

No  witnesses  described  the  tract  as  within 
the  general  description  of  the  "J.  T.  Arra- 
smlth  place."  It  was  outside  of  the  east 
fence,  and  as  we  read  the  record  the  fact 
that  it  was  a  part  of  the  place  would  not  be 
suggested  to  a  casual  observer.  If  appellants 
owned  the  land  adjoining  on  the  east  side  of 
the  larger  body  of  land,  it  would  hardly  be 
contended  that  the  statute  of  frauds  would 
not  prevent  one  from  going  beyond  the  bound- 
aries fixed  by  witnesses  as  the  reputed  bound- 
aries of  the  "J.  T.  Arrasmith  place." 

[2]  The  description  was  not  sufHciently  cer- 
tain under  any  construction  of  the  statute  of 
frauds  to  admit  parol  testimony  and  It  fol- 
lows that  the  contract  was  not  enforceable. 

[3-6]  Respondent  asks  us  in  the  event  of  a 
reversal  of  the  Judgment  of  the  court  below 
to  require  appellants  to  take  the  whole  sum 
mentioned  in  the  contract,  and  which  he  now 
tenders,  for  the  particular  tract  known  as  the 
"J.  T.  Arrasmith  place,"  excluding  the  smaJl 
tract  over  whldi  the  dispute  arose.  It  is  not 
made  clear  to  us  by  counsel,  nor  are  we  able 
to  understand,  how  this  can  be  done.  If,  as 
respondent  contends,  the  small  tract  was  to 
be  included,  and,  as  appellant  contends,  it 
was  not,  it  follows  that  the  minds  of  the  par- 
ties never  met  with  any  definite  understand- 
ing. Cases  arising  under  the  statute  of 
frauds  are  decided  upon  legal  principles.  A 
court  is  powerless,  if  it  were  otherwise  in- 
dined,  to  resort  to  the  principles  of  equity  to 
determine  the  rights  or  privileges  of  either 
party.  Moreover,  If  it  were  within  the  power 
of  the  respondent  to  make  such  an  oflfer,  we 
tliink  it  should  have  been  made  at  the  trial 
in  the  court  below,  where  an  appropriate  de- 
cree might  have  beien  entered.  Under  any 
aspect  of  the  case  the  ofTer  comes  too  late. 

Reversed  and  remanded,  with  instructions 
to  dismiss. 

PUI/L.ERTON  and  MORRIS,  JJ.,  concur. 
EIiLIS,  C.  J.,  concurs  In  result 
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EVES  V.  CURTISS  et  ux.     (Na  14079.> 

(Supreme  Court  of  Washington.    Oct  1,  1917.) 

Covenants  ®=>79(1)—Bnfoscement— Remote 
Grantee. 
A  remote  grantee  cannot  recover  on  the 
covenants  of  a  remote  grantor  where  he  knew 
of  the  failure  of  the  consideration  for  the  deed, 
and  gave  nothing  to  his  immediate  grantor  other 
than  a  credit  upon  a  past-due  indebtedness. 

Department  2.  Appeal  from  Superior  Court, 
Lincoln  County ;  Joseph  Sessions,  Judge. 

Action  by  Edwin  S.  Eves  against  Fred- 
'•^rick  M.   Curtlss  and  wife.     Judgment  for 


plaintiff,  and  defendants  appeal.     Reversed 
and  remanded. 

R.  M.  Dye,  of  Davenport,  and  Uerritt, 
Lantry  &  Merritt,  of  Spokane,  for  appellants. 
Freece  &  Pettijohn,  of  Davenport,  for  re- 
spondent 

PER  CURIAif.  On  August  28,  1912,  the 
appellants,  F1:ederick  M.  Curtlss  and  wife, 
executed  to  one  George  W.  Carr  a  deed  to 
SO  acres  of  land  situated  in  South  Dakota. 
The  deed  contained  a  covenant  of  sdsin 
and  of  right  to  convey,  and  a  .warranty  to  de- 
fend against  all  lawful  dainis.  On  August 
23,  1913,  Carr  and  wife  conveyed  the  proper- 
ty by  quitclaim  deed  to  the  respondent,  Ed- 
win S.  Eves.  Some  two  years  later  Carr  exe- 
cuted and  delivered  to  Ejves  the  following 
assignment: 

"For  valuable  considerations,  in  hand  paid, 
the  undersigned  herewith  sells  and  assigns  all  of 
his  right,  title,  and  interest  in  and  to  a  certain 
claim  against  Frederick  M.  Curtias  et  ux.  to 
Edwin  S.  Eves,  this  27th  day  of  July.  1915." 

The  deed  from  the.  appellants  to  Carr  re- 
dted  a  consideration  of  $2,500,  and  the  deed 
from  Carr  to  Eves  redted  a  consideration  of 
"one  dollar  and  other  valuable  considera- 
tions." 

On  August  7,  1915,  the  respondent  brought 
the  present  action  against  the  appellants  on 
a  breach  of  the  covenants  contained  in  the 
deed,  averring  ownership  of  the  claim  rep- 
resented thereby  in  virtue  of  the  quitclaim 
deed  "and  the  assignment  before  set  forth. 
The  appellants  answered,  alleging  want  of 
consideration  for  the  execution  of  the  deed 
given  by  them  to  carr  and  knowledge  thereof 
on  the  part  of  the  respondent  at  the  time  of 
the  execution  of  the  quitclaim  deed.  The 
respondent  denied  the  affirmative  of  the  an- 
swer, and  set  up  affirmatively  the  purported 
consideration  of  the  deed  from  appellants  to 
Carr.  The  action  was  tried  by  the  court  sit- 
ting without  a  Jury,  and  resulted  in  findings 
and  a  Judgment  in  favor  of  the  respondent 
for  the  sum  of  $2,001. 

The  evidence  fully  Justified  the  dalm  of 
the  appellants  that  there  was  no  considera- 
tion for  the  deed  from  them  to  Carr.  No 
cash  consideration  whatsoever  passed  be- 
tween the  parties  thereto.  Carr  agreed  to 
procure  for  the  appellant  Frederick  M.  Cur- 
tlss the  appointment  as  sales  agent  from  a 
California  corporation  for  certain  described 
territory,  authorizing  him  to  sell  washing 
machines  for  the  corporation,  and  the  deliv- 
ery to  him  from  the  corporation  of  a  stated 
number  of  such  machines.  The  appointment 
was  never  made,  nor  were  any  of  the  wasiUn; 
machines  delivered.  It  is  at  once  apparent 
therefore,  that  there  could  be  no  recovery  by 
Carr  against  the  respondent  for  a  breach  of 
the  covenants  or  the  warranty  upon  which 
the  action  is  fotmded.  The  measure  of  dam- 
ages for  a  breach  of  these  covenants,  wliere 
the  conveyance  passes  nothing  to  the  gran- 
tees, is  the  consideration  paid  by  the  grantee 
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and  Interest  on  such  sums.  Devlin  on  Deeds 
<2d  Ed.)  i  8H;  Morgan  v.  Bell,  3  Wash.  554, 
28  Pac.  925, 16  L.  R.  A.  614;  West  Coast  M. 
&  I.  Co.  V.  West  Coast  Imp.  Co.,  31  Wash. 
<»10,  72  Pac.  455.  Where  there  Is  no  consid- 
eration paid,  It  must  follow  that  there  can 
be  no  recovery. 

The  right  of  a  remote  grantee  to  recover 
on  the  covenants  of  the  deed  rests  upon  some- 
what different  principles.  He  may  recover 
If  he  purchases  in  reliance  on  the  covenants, 
without  notice  of  the  failure  of  consideration, 
and  for  a  present  consideration  moving  from 
him  to  his  immediate  grantor. 

Thompson-Spencer  Co.  V,  Thompson,  61 
Wash.  647,  112  Pac.  655.  In  the  present  case, 
since  the  appellants  pleaded  and  proved  want 
of  consideration  for  the  deed  containing  the 
covenants  relied  upon  as  the  basis  of  recov- 
ery, it  was  Incumbent  upon  the  respondent,  if 
be  was  to  overcome  the  effect  of  such  plea 
and  proofs,  to  plead  and  prove  the  facts  neces- 
sary to  show  himself  to  be  a  purchaser  of 
the  character  above  defined.  This  he  did 
not  do.  While  perhaiw  the  pleadings  were 
sufficient  to  admit  the  proofs,  we  have  search- 
ed the  record  in  vain  to  find  anything  In  sub- 
stantiation of  the  plea.  On  the  contrary,  the 
evidence  to  our  minds  rather  establishes  the 
other  conclusion.  The  respondent  certainly 
knew  of  the  transaction  which  gave  rise  to 
the  deed,  and  must  have  known  that  it  failed 
of  consummation.  Nor  was  it  shown  Uiat  be 
paid  any  present  consideration  for  the  con- 
veyance to  him.  The  evidence  is  meager  up- 
on the  question,  but  such  as  there  is  tends  to 
show  that  he  gave  nothing  for  the  conveyance 
other  than  a  credit  upon  a  past-due  Indebted- 
itees. 

The  court  erred  in  Its  conclusions.  The 
Judgment  should  have  been  for  the  other  side. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  Instructions  to  enter  a  judg- 
ment in  f^vor  of  the  defendants  In  the  court 
faelow,  the  a]K>eUants  here. 
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Br  parte  MAYES.    (No.  8951.) 
<Supreme  Court  of  Oklahoma.    Sept  18,  1917.) 

(SvHabut  hv  the  Court.) 

1.  Licenses  «=»6(12)— Unifobmitt  —  Valid- 
ITT  or  Ordinance— License. 
Amended  section  22  of  Ordinance  43C  of  the 
city  of  Pawhuska,  imposing  a  license  tax  upon 
the  business  and  occupation  of  transporting  pas- 
sengers for  pa^  in  automobiles  or  other  motor- 
propelling  vehicles  upon  and  over  the  streets, 
alleys,  and  other  public  places  of  the  city,  and 
npon  all  those  engaged  in  such  business  or  occu- 
pation, and  which  tax  is  fixed  at  $25  per  annum 
for  each  automobile  operated  and  engaged  in 
snch  business,  being,  as  stated  in  the  ordinance, 
"for  the  punwse  of  raising  revenue  for  said 
city,"  and  not  an  exercise  of  the  police  power,  is 
in  conflict  with  section  8,  art.  4,  c.  173,  of  an 
act  of  the  Legislature  approved  March  15,  1916 
(Sess.  Laws  1915,  pp.  328,  329),  and,  on  account 
of  such  repugnance,  cannot  t>e  enforced. 


2.  Habeas  Cobpctb  «=»32— Iixeoal  Convic- 
tion—Dischaboe. 

A  conviction  liad  and  jail  sentence  imposed 
in  default  of  the  payment  of  fine  assessed  by  the 
police  court  of  the  city,  under  the  circumstanc- 
es disclosed  in  the  preceding  paragraph,  is  with- 
out force;  and  one  so  convicted  is  entitled  to 
a  discharge  from  such  illegal  restraint. 

3.  Licenses  €=31— Oonstbuotion  of  Stattttb 
—Revenue  Tax. 

Neither  section  681,  Rev.  Laws  1910,  nor 
the  city  ordinance  for  the  violation  of  which  the 

Setitioner  was  convicted  contemplate  the  regu- 
ition  or  control  of  the  business  or  trafiic  of 
transporting  passengers  for  hire  within  and  over 
the  streets  and  public  places  of  the  city,  but, 
on  the  other  band,  provide  for  a  license  tax  for 
revenue,  as  distinguished  from  a  license  fee  col- 
lected on  account  of  necessary  police  regulation. 

4.  Licenses    ®=s>14(2)    —    Regulation     or 
Stbeetb— Revenue  Ordinance— Statute. 

Under  section  8,  art  4,  c.  173,  Sess.  Acts 
1915,  local  authorities,  such  as  cities,  may  "reg- 
ulate vehicles  offered  to  the  public  for  hire,"  and 
in  doing  so  may  impose  a  license  or  fee  when  the 
purpose  thereof  is  an  exaction  of  regulation. 
But  when  the  primary  object  of  the  local  legisla- 
tion is  to  afford  a  revenue,  the  ordinance  pursu- 
ant to  which  the  same  is  levied  is  invalid,  and 
cannot  be  enforced. 

Original  application  of  Henry  Mayes  for 
writ  of  habeas  corpus.  Petitioner  dis- 
charged. 

Hargis  &  Grlflln,  of  Pawhuska,  for  peti- 
tioner. E.  L  McCain,  of  Pawhuska,  for  re- 
spondent chief  of  police  of  the  city  of  Paw- 
huska. 

SHARP,  C.  J.  [1,2]  In  the  month  of  Feb- 
ruary, 1917,  the  petitioner  was  tried  and  con- 
victed in  the  police  court  of  the  dty  of  Paw- 
huska for  the  violation  of  an  ordinance  of 
said  dty  providing  for  the  levy  and  payment 
of  a  license  tax  of  $25  per  annum  for  each 
automobile  iterated  for  hire  In  said  city. 
The  power  of  the  dty  to  enact  the  ordinance 
under  which  petitioner  was  convicted  and 
imprisoned  is  assailed  upon  numerous 
grounds,  but  one  of  which  need  receive  our 
consideration.  The  ordinance  under  -  which 
the  city  acted  and  Its  chief  of  police  here 
justifies  his  custody  of  the  petitioner  pro- 
vides: 

"That  for  the  purpose  of  raising  revenue  tot 
said  city  of  Pawhuska  there  is  hereby  levied  a 
license  tax  upon  the  business  and  occupation  of 
transporting  passengers  for  pay  in  taxicabs,  au- 
tomobiles, motor  trucks,  or  other  motor  pro- 
pelling vehicles  npon  and  over  the  streets,  al- 
leys and  other  puljlic  places  of  the  city  of  Paw- 
huska, and  upon  every  person,  firm  or  corpora- 
tion engaged  in  such  business  or  occupation. 
And  eveiy  person,  firm  or  corporation  engaged 
in  such  business  or  occupation  shall  procure 
from  said  dty  a  license  therefor  and  a  fee  for 
such  license  shall  he  paid  as  follows,  to  wit: 
Twenty-five  dollars  per  annum  for  each  taxicab, 
automobile,  motor  truck  or  other  motor  pro- 
pelling vehicle  operated  by  such  person,  firm  or 
corporation  engaged  in  such  business  or  occupa- 
tion." 

Another  ordinance  of  the  city  provides  that 
any  one  violating  any  of  the  provisions  there- 
of shall  be  deemed  guilty  of  an  offense,  and 
upon  conviction  thereof  shall  be  punished 
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by  a  fine  not  to  exceed  |20  and  stand  com-, 
mitted  to  the  city  Jail  until  both  fine  and 
costs  are  paid,  and  that  each  day  any  such 
person  or  persona  shall  continue  to  operate 
any  business  therein  named.  In  violation  of 
the  provisions  of  the  ordinance,  shall  consti- 
tute a  separate  and  distinct  offense.  The 
power  of  the  dty  to  Impose  the  tax  named  In 
the  ordinance  Is  said  to  be  found  In  section 
581,  Bev.  Laws  1910,  conferring  upon  the 
dty  council  authority  to  levy  and  collect  a 
license  tax  on  auctioneers,  contractors,  drug- 
gists, and  numerous  other  classes  of  busi- 
ness, including  drays,  hacks,  carriages,  omni- 
buses, carts,  wagons  and  other  vehicles  used 
in  the  dty  for  pay.  In  view  of  the  act  of  the 
Legislature  approved  March  15,  1916  (chap- 
ter 173,  Sess.  Laws  1915,  pp.  306-340),  cre- 
ating a  department  of  highways  and  confer- 
ring upon  the  commissioner  of  highways  su- 
pervision of  all  matters  relating  to  state 
roads  and  highways  and  of  article  4  of  the 
act  providing  for  motor  vehicle  registration, 
and  particularly  on  account  of  section  8  of 
article  4  of  the  act  taking  from  local  author- 
ities the  power  to  pass,  enforce,  or  main- 
tain any  ordinance,  rule,  or  regulation  requir- 
ing from  any  automobile  owner  any  tax,  fee, 
license,  or  permit  for  the  free  use  of  the 
public  highways,  and  which  act  provides  that 
the  local  autboritles  in  dtles  of  the  first  class 
shall  retain  the  power  "to  regulate  vehicles 
offered  to  the  public  for  hire,"  it  is  first  nec- 
essary that  we  determine  the  nature  and 
character  of  the  tax  sought  to  be  Imposed. 
Does  the  statute  pursuant  to  which  the  or- 
dinance was  enacted  authorize  the  Imposition 
of  a  tax  as  such,  or  is  the  purpose  one  of 
regulation  and  control  under  the  police  pow- 
er of  the  dty?  Section  581,  Bev.  Laws,  Is  a 
revision  of  section  603,  Statutes  of  1890.  Tbie 
revision  contains  but  a  slight  change  in  the 
original  statutes.  It  eliminates  any  refer- 
ence to  dramshops,  saloons,  liquor  dealers, 
and  "other  gambling  tables,"  and  includes 
other  minor  changes  not  pertinent  to  the 
question  presented.  Section  603  of  the  Stat- 
utes of  1890  Is  almost  identical  with  section 
48,  art  3,  c.  60,  of  the  Laws  of  Kansas  1871. 
This  statute,  it  was  hdd  in  Fretweli  v.  City 
of  Troy  et  al.,  18  Kan.  271,  was  designed  for 
purposes  of  revenue  rather  than  of  police 
regulation.  In  construing  the  statute  it  was 
observed  by  Mr.  Justice  Brewer,  who  deliv- 
ered the  opinion: 

"B>xpre8s  authority  is  given  by  the  statute  to 
levy  and  collect  a  'license  tax'  upon  various  ex- 
hibitions, professions,  and  avocations,  Including 
therein  'merchants  of  all  kinds' ;  and  to  make 
more  clear  that  it  is  not  regulation,  but  revenue, 
which  is  authorized,  the  section  closes  with  a 
proviso  as  follows:  'Provided,  however,  that  all 
scientific  and  literary  lectures  •  •  •  ghall  l>e 
exempt  from  such   taxation.' " 

The  question  was  again  presented  to  the 
Supreme  Court  of  that  state  In  City  of  New- 
ton et  al.  V.  Atchison  et  al.,  31  Kan.  151,  1 
Pac.  288,  47  Am.  Rep.  486,  and  arose  under 
section  3  of  chapter^  40  of  the  Lews  of  1881. 


and  which  was  substantially  the  same  as  the 
1871  statutes  before  the  court  in  Fretweli  t. 
Caty  of  Troy  et  al.  The  latter  statute,  how- 
ever, eliminated  the  proviso  found  in  the  ear- 
lier statute  resi)ectlng  the  exemption  from 
taxation  of  all  sdentlflc  and  literary  lec- 
tures, and  also  gave  to  the  city  the  "exclu- 
sive" authority  to  levy  and  collect  a  license 
tax.  The  court  was  asked  to  re-examine  Its 
former  opinion,  and  (we  may  assume)  to  re- 
cede from  its  earlier  conclusions  respecting 
the  construction  of  the  statute.  It  declined  to 
do  so,  but,  on  the  other  hand,  gave  additional 
i-easons  why  the  statute  should  be  held  to  im- 
pose a  tax. 

"We  think,"  said  the  court  in  the  latter  opin- 
ion, "our  former  opinion  correct,  and  that  there 
are  additional  reasons  why  the  same  construc- 
tion should  be  given  to  the  section  now  in  ques- 
tion. The  language  of  the  section  seems  plain. 
It  reads,  'The  dty  council  shall  have  exclusive 
authority  to  levy  and  collect  a  license  tax  on 
aactioneers,'  etc.  We  cannot  see  how  langaage 
can  be  plainer.  Every  part  of  the  sentence 
points  toward  this  power.  The  verbs  used  are 
levy  and  collect,*  words  generally  used  in  ref- 
erence to  taxes,  and  not  very  apt  In  respect  to 
mere  licenses.  The  city  is  authorized  to  levy 
and  collect  a  license  tax.  The  prlndpal  word 
here  is  'tax,'  and  the  term  license'  simply  qual- 
ifies and  descrities  it.  Where  nothing  but  li- 
cense is  contemplated,  the  langnage  ordinarily  is 
direct,  and  grants  power  to  license,'  or  'to  li- 
cense and  regulate,'  or  'to  adopt  rules  and  resu- 
lations  for  licensing."* 

Attention  was  called  to  the  fact  that  In 
the  former  opinion  the  court  had  construed 
the  words  "levy  and  collect  a  license  tax," 
and  it  was  said  that,  with  that  constructioa 
before  them,  the  Legislature  in  1881  enacted 
section  3  of  the  1881  statute,  containing  tbese 
words;  that  in  doing  so,  knowing  the  con- 
struction which  had  been  given  them,  the 
Legislature,  by  using  them,  intended  to  grant 
to  the  dty  the  power  to  levy  and  collect  li- 
cense taxes.  These  opinions  are  entitled  to 
great  weight,  not  only  on  account  of  the  emi- 
nent jurist  who  delivered  them,  but  for  the 
reason  that  they  involve  a  construction  tiotb 
of  the  act  under  consideration,  and  a  very 
similar  one,  of  the  state  from  which  they 
were  adopted. 

[3]  The  power  to  license  and  regulate  par- 
ticular branches  of  business  or  matters  is 
usually  a  police  power;  but  when  license 
fees  or  exactions  are  plainly  Imposed  for  tbe 
sole  or  main  piu'pose  of  revenue,  they  are, 
in  effect,  taxes.  Ordinarily  the  mere  power 
to  license,  or  to  subject  to  police. regulations, 
does  not  give  the  power  to  tax  distinctly  for 
revenue  purposes ;  but  it  may  give  the  power 
when  such  api>ears  from  the  nature  of  the 
subject-matter,  and  upon  the  whole  cliarter 
or  enactment,  to  have  been  the  legislative  In- 
tent, but  not  otherwise.  Dillon's  Municipal 
Corporations,  |  768.  The  statute  does  not 
purport  to  have  in  mind  a  regulation.  It 
imposes  no  conditions  and  contains  no  re- 
strictions for  the  carrying  on  of  the  business  ; 
neither  does  It  attempt  to  regulate  or  control 
those  lawfully  engaging  in  tlte  business.    Its 
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primary,  and  Indeed  only,  purpose,  Is  to  au- 
thorize the  collection  of  a  tax.  The  statute 
furnishes  only  a  conrenlent  mode  of  Impos- 
ing taxes  on  the  business  of  the  several  de- 
scriptions and  ascertaining  from  whom  such 
taxes  are  to  be  collected,  as  was  said  to  be 
the  case  In  Royall  v.  State  of  Virginia,  lie  U. 
S.  672,  6  Sup.  Ct  610,  29  L.  Ed.  736.  There, 
discussing  the  question  of  license  taxes  gen- 
erally, it  is  said: 

"That  the  party  complyinz  with  the  statatory 
conditions  is  entitled  as  of  rl^ht  to  the  license  £9 
condu^ve  that  the  payment  is  &  tax  laid  for 
revenue,  and  not  an  exaction  for  purposes  of 
regulation.  Mayor,  etc.,  v.  Second  Ave.  R.  R. 
Co..  82  N.  Y.  261 ;  State  v.  Hoboken,  33  N.  J. 
Law,  280;  2  DiU.  Mun.  Corp.  766.  c.  19,  {  768. 
The  occupation,  which  is  the  subject  of  the  li- 
cense, is  lawful  in  itself,  and  is  only  prohibited 
for  the  purpose  of  the  Iic«ise;    that  is  to  say, 

Srohibited  in  order  to  compel  the  taking  out  a 
cense,  and  the  license  is  required  only  as  a 
convenient  method  of  assessing  and  collecting 
the  tax.  Cooley,  Tax.  407.  Such  a  license  fee 
was  held  to  be  a  tax  by  this  court  in  the  cases 
of  Brown  v.  Maryland,  12  Wheat.  (26  D.  S.) 
419,  bk.  6  L.  Ed.  677,  Ward  v.  Maryland,  12 
Wall.  (79  D.  S.)  418.  bk.  20  V.  Ed.  449.  and 
Welton  V.  Missouri,  91  U.  S.  275,  bk.  23  Ii. 
Ed.  347." 

Oovemment  should  have  for  its  aii  the 
welfare,  convenience,  and  advantage  of  its 
citizens,  and  the  advancement  of  their  mate- 
rial. Intellectual,  and  moral  interests.  One 
of  its  important  obligations,  If  not  Its  most 
important,  is  the  protection  of  life  and  limb 
and  the  property  and  good  morals  of  the  pub- 
lic. That  particular  and  inherent  power  of 
the  state  which  has  for  its  purpose  the  ac- 
complishment of  these  results  Is  known  as 
the  police  power.  It  Includes  and  compre- 
hends within  its  exercise  all  those  general 
laws  and  internal  regulations  which  are  nec- 
essary to  secure  the  peace,  good  order, 
health,  and  comfort  of  society.  Gibbons  v. 
Ogden,  9  Wheat.  202,  6  U  Ed.  23;  Slaugh- 
terhouse Cases,  16  Wall.  36,  21  L.  Ed.  394; 
Mnnn  v.  People  of  Illinois,  94  U.  S.  113,  24 
h.  Eid.  77.  Broadly  speaking,  it  may  be  said 
that  the  state  through  the  exercise  of  its 
police  power  has  the  right  to  control  and 
regulate  the  conduct  of  the  citizens  and  the 
use  of  their  property  so  long  as  such  regula- 
tion and  control  has  for  its  purpose  and  aim 
the  protection  and  care  of  life  and  property. 
As  members  of  society  the  citizens  of  the 
state  or  community  owe  to  their  neighbors, 
and  to  all  who  may  be  interested  or  affected, 
the  use  of  their  property,  and  the  exercise  of 
what  might  be  considered  otherwise  ao  nat- 
ural and  inalienable  rights,  in  such  a  man- 
ner as  not  to  injure  or  interfere  with  either 
their  rights  or  their  property.  The  state  has 
the  power  as  a  means  to  an  end,  namely,  the 
better  exercise  of  the  police  power,  to  im- 
pose a  fee  or  license  upon  property  used  in  a 
certain  manner  or  upon  certain  callings  or 
occupations.  Ordinarily  the  state  has  no 
right  under  this  power  to  impose  license  fees 
tor  purposes  of  revenue  without  regard  to 
the  question  of  the  regulation,  control,  or 


use  of  such  property  or  occupation.  The  bo- 
position  of  license  fees,  having  for  their  pur- 
pose the  better  regulation  and  control  of  sudi 
occupations,  or  the  use  of  certain  property, 
Is  valid  as  coming  within  the  proper  exer- 
else  of  the  police  power  when  they  are  im- 
posed not  for  the  purpose  ot  obtaining  a  rev- 
enue but  for  the  ostensible  one.  As  concrete 
illustrations  of  the  valid  Imposition  of  li- 
cense fees,  we  find,  upon  an  examination  of 
the  authorities,  that  ordinances  or  regula- 
tions hare  been  held  valid  licensing  vehicles, 
those  engaged  in  certain  occupations,  hack- 
men,  draymen,  expressmen,  and  others  eu- 
gaged  in  carrying  passengers,  baggage,  0/ 
freight.  It  the  charge  for  such  license  or 
permit  Is  greater  than  necessary  to  cover 
the  cost  of  the  regulation  or  Inspection,  suck 
i  charge  will  undoubtedly  be  held  unreason- 
I  able,  and  the  ordinance  imposing  the  same 
'  Invalid,  upon  the  theory  that  the  police  pow- 
I  er  cannot  be  Invoked  or  exercised  as  a  gen- 
eral means  of  raising  revenue.  Abbott  on 
Municipal  Ck>rporations,  {  132.  The  police 
power  is  that  power  of  the  state  more  than 
all  others  which  affects  most  intimately  the 
private  and  personal  interests  and  relations 
of  each  individual.  As  stated  in  Noble  State 
Bank  v.  Haskell  et  al.,  219  U.  &  104,  31  Sup. 
Ct  186,  65  U  Ed.  112,  it  extends  to  all  the 
great  public  needs,  and  may  be  put  forth  in 
aid  of  what  Is  sanctioned  by  usage,  or  held 
by  the  prevailing  morality  or  strong  and  pre- 
ponderant opinion  to  be  greatly  and  imme- 
diately necessary  to  the  public  welfare.  Ap- 
plying the  rule  to  the  present  case  and  giv- 
ing to  the  statute  the  broadest  interpretation 
to  which  it  is  susceptible,  non  constat  that 
the  tax  Is  not  one  arising  under  the  police 
power,  but  for  the  purpose  of  raising  a  rev- 
enue. It  does  not  contemplate  an  intention 
to  regulate,  control,  or  supervise;  it  includes 
for  the  purpose  of  taxation  all  those  engaged 
in  the  trades  and  vocatfons  named  and  In- 
cludes bankers,  lumber  dealers,  furniture 
dealers,  real  estate  agents,  merchants  of  all 
kinds,  as  well  as  those  classes  of  business  In 
the  carrying  <m  of  which  police  control  is 
commonly  exercised.  Section  683  and  suc- 
ceeding sections  of  article  11,  Rev.  Laws, 
contain  numerous  grants  of  powers  to  cities 
to  regulate,  restrain,  prohibit,  or  suppress 
various  practices  and  kinds  of  business  of 
such  character  as  may  injuriously  affect  the 
public  Interest  or  lead  to  disorder  or  increas- 
ed necessity  for  police  supervision.  But  it  Is 
not  claimed  the  power  of  the  city  falls  with- 
in or  is  derived  from  any  of  these  provisions ; 
indeed,  counsel  for  respondent  concede  that 
the  object  of  the  ordinance  was  to  collect  a 
license  tax  for  revenue  purposes.  This,  as 
to  vehicles  included  in  the  highway  act,  could 
not  be  done.  The  power  to  otherwise  enforce 
authority  exercised  by  virtue  of  the  grant, 
and  of  legislation  enacted  pursuant  thereto, 
uot  being  involved,  is  not  considered. 
Turning  to  the  ordinance  under  which  the 
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petitioner  was  convicted,  It  Is  plainly  stated 
tbat  its  purpose  was  that  of  raising  revenue 
for  the  city  of  Pawhuska.  That  the  tax  in 
question  is  levied  upon  the  business  or  occu- 
pation, when  raised  solely  for  the  purpose  of 
revenue,  does  not  make  it  any  the  less  a  rev- 
enue measure.  As  we  have  seen  with  re- 
spect to  the  statute,  so  the  ordinance  also  is 
totally  wanting  in  those  characteristics  that 
KO  to  show  an  intention  to  control,  prohibit, 
or  supervise  under  the  police  power  of  the 
dty. 

[4]  May  such  a  tax  longer  be  imposed  in 
view  of  section  8,  art.  4,  of  the  highway  act? 
We  think  not,  for  the  reason  that  section  8 
forbids  the  city  to  pass,  enforce,  or  maintain 
any  ordinance  requiring  from  the  owner  of 
an  automobile  a  tax,  fee,  license,  or  permit 
for  the  free  use  of  the  public  highways,  and 
makes  any  ordinance,  rule,  or  regulation  con- 
trary to  or  inconsistent  with  the  provisions 
of  the  article  of  which  it  forms  a  part,  with- 
out force  or  effect  There  are  certain  enu- 
merated exceptions  to  the  section,  and  all  of 
which,  we  think,  contemplate  regulation  and 
control  of  motor  vehicles;  the  one  applica- 
ble here  being  that  "the  powers  given  to 
local  authorities  to  regulate  vehicles  offered 
to  the  public  for  hire  •  •  •  shall  remain 
In  full  for^  and  effect"  Other  provisions 
are  that  the  local  authorities  may  set  aside 
grounds  for  speed  contests  or  races  to  be  giv- 
en under  proper  restriction  for  the  safety  of 
the  public ;  to  enact  rules  and  regulations  ap- 
plicable equally  to  all  vehicles  and  users  of 
the  highway  to  bring  about  the  orderly  pas- 
sage of  vehicles  upon  designated  streets, 
where  the  travel  is  heavy  and  continuous ;  to 
exclude  or  regulate  motor  trucks  and  motor 
vehicles  used  exclusively  for  commercial  pur- 
poses, from  the  parks  and  parkways  of  the 
dty;  to  exclude  motor  vehicles  txom  any 
cemetery  or  grounds  used  for  the  burial  of 
the  dead;  another  that  authorities  in  cities 
and  towns  may  regulate  the  speed  of  motor 
vehicles.  These  call  for  the  exercise  of  the 
police  power  as  distinguished  from  the  power 
to  tax  for  revenue  purposes.  They  contem- 
plate control,  regulation,  supervision,  and 
exclusion.  It  is  this  power  that  may  proper- 
ly be  exercised  by  the  local  authorities,  and 
not  the  power  to  levy  and  collect  a  tax  for 
revenue  alone.  As  bearing  upon  the  question 
at  hand,  see  Ex  parte  Shaw,  157  Pac.  900, 
where  the  charter  of  the  dty  of  Tulsa  grant- 
ed the  power  "to  regulate  the  use  of  automo- 
biles •  •  •  and  speed  thereof,  •  •  • 
to  issue  permits  for  the  use  of  such  vehicles 
and  to  require  the  numbering  of  said  ve- 
hicles." 

The  purpose  of  the  highway  act,  or  at 
least  one  purpose,  Is  to  take  from  the  munici- 
pal authorities  the  power  to  levy  and  collect 
a  tax  for  the  free  use  of  the  public  highways, 
and  that  whether  the  tax  be  levied  upon  the 
vehicle,  upon  the  owner,  or  upon  the  occupa- 
tion in  which  he  Is  engaged.    The  power  to 


regulate  and  contr<4,  though  in  the  form  of 
a  tax,  and  where  the  revenue  to  be  collected 
is  Incidental  to  the  regulation.  Is  recognbsed 
as  an  existing  right  of  the  local  authoritlesL 
This,  we  think.  Is  clear.  As  the  ordinanc* 
under  which  petitioner  was  authorized  to  en- 
gage in  the  business  of  transporting  passen- 
gers for  hire,  and  the  statute  under  which  the 
power  to  impose  such  taxes  is  delegated,  does 
not  contemplate  an  exercise  of  the  police 
power  and  of  the  rights  of  taxation  inci- 
dental thereto,  but  a  tax  upon  the  busine^ 
for  revenue  only,  it  follows  that  the  Judg- 
ment of  conviction  for  violation  of  the  ordi- 
nance Is  a  nullity,  and  that  the  petitioner 
should  be  discharged,  which  is  accordingly 
ordered.  All  the  Justices  concur,  exoei>t 
OWEN,  J.,  absent  and  not  participating. 

(64  Okl.  184) 

Bx  parte  DANIEX^.    (No.  8950.) 
(Supreme  Court  of  Oklahoma.    S«pt  18,  t9l7.> 

(Svllabut  Iv  the  Court.) 

JiTNET  License. 

Syllabus  the  same  as  in  Ex  parte  Mayes, 
167  Pac.  749,  this  day  decided. 

Original  application  of  Nat  Daniels  for 
writ  of  habeas  corpus.    Petitioner  discharged. 

Hargis  &  Griffin,  of  Pawhuska,  for  peti- 
tioner. E.  U  McCain,  of  Pawhuska,  for  re- 
spondent chief  of  police  of  the  city  of  Paw- 
huska. 

SHARP,  0.  J.  This  case  presents  the  same 
legal  questions  as  those  involved  in  the  Case 
of  Ex  parte  Henry  Mayes,  167  Pac.  749,  this 
day  decided.  Upon  the  authority  of  that  case 
the  petitioner,  Nat  Daniels,  is  entitled  to  be 
discharged  from  custody,  which  Is  according- 
ly ordered.  All  the  Justices  concur,  except 
OWEN,  J.,  absent  and  not  participating. 


(64  Okl.  864) 

Ex  parte  CAT7.    (No.  8949.) 
(Supreme  Court  of  Oklahoma.    Sept  18,  1017.^ 

(SvUabuB  by  the  Court.) 

Jirmx  License. 

Syllabus  the  same  as  in  Ex  parte  Mayes^ 
167  Pac.  749,  this  day  decided. 

Original  application  of  C  F.  Caty  for  writ 
of  habeas  corpus.     Petitioner  discharged. 

Hargis  &  GrlfBn,  of  Pawhuska,  fw  peti- 
tioner. E.  L.  McCain,  of  Pawhuska,  for  re- 
spondent chief  of  police  of  the  dty  of  Paw- 
huska. 

SHARP,  O.  3.  This  case  presents  tbe  same 
legal  questions  as  those  Involved  in  the  case 
of  EJx  parte  Henry  Mayes,  167  Pac.  749,  this 
day  dedded.  Upon  the  authority  of  that  case 
the  petitioner,  O.  F.  Caty,  is  entitled  to  be 
discharged  from  custody,  which  Is  according- 
ly ordered.  All  the  Justices  concur,  except 
OWEN,  J.,  absent  and  not  partldpating. 
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KINZEB  T.  DAVIS.     (No.   6212.) 
(Supreme  Court  of  Oklahoma.    Sept  18,  1917.) 

(Sylloin*  by  the  Court.) 

1,  Indians  «3>15(1)  —  Aliotken t— Instbuo- 
TION  ON  Alienation— Repkai.  or  Statotb. 

The  act  of  Congress,  approved  May  27,  1908 
(35  Stat.  312,  c.  199),  entitled  "An  act  for  the 
removal  of  restrictions  from  part  of  the  lands 
of  allottees  of  the  fHve  Civilized.  Tribes"  ia  a 
revising  act  and  repealed  the  provision  con- 
tained in  section  19  of  the  act  of  April  26,  1906 
(34  Stat.  137,  c.  1876),  making  a  deed  void 
when  ezecated  in  pursuance  to  a  contract  en- 
tered into  prior  to  removal  of  cestrictioiiB. 

2.  JNDIANB    «=s>15(l)— AlXOmBNTS— OONTXT- 

ance— Statute. 
Davis,  an  adult  one-eighth  blood  Cherokee 
Indian,  executed  a  deed  to  M.  in  1904,  prior  to 
the  removal  of  restrictions,  and  on  the  same 
day  entered  into  a  contract  to  convey  the  land 
in  question  to  M.  for  $440,  when  the  restric- 
tions were  removed,  receiving  $300  of  this 
amount  at  the  time.  In  August,  1008,  after 
the  removal  of  restrictions,  he  voluntarily  ex- 
ecuted another  deed  to  M.,  and  received  $140.  i 
Held,  the  deed  of  August,  1908,  under  the  pro- 
visions of  the  act  of  Congress  of  May  27,  1903 
(35  Stat.  312,  c.  199),  passed  title  notwithstand- 
ing the  first  deed  and  contract  were  void ;  there 
being  no  allegation  of  fraud  or  duress. 

Error  from  District  Court,  Craig  County; 
Preston  Davis,  Judge. 

Action  by  John  W.  Davis  against  El  B. 
Kinzer  to  try  title  to  land  allotted  to  plain- 
tiff. Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  cause  remanded, 
with  directions  to  enter  Judgment  for  de- 
fendant. 

W.  H.  Kornegay,  of  Vinlta,  and  J.  B.  Furry 
and  E.  C.  Motter,  both  of  Muskogee,  for 
plaintiff  in  error.  Wm.  P.  Hiompson,  of 
Vinlta,  for  defendant  In  error. 

OWEN,  J.  This  action  was  brought  by 
defendant  In  error,  John  W.  Davis,  an  adult 
Cherokee  Indian  of  one-eighth  blood,  in  the 
district  court  In  Craig  county,  against  plain-  ^ 
tiff  In  error,  to  try  title  and  recover  posses-  j 
slon  of  40  acres  of  land  allotted  to  defendant  i 
In  error.  Plaintiff  in  error  claims  title 
through  a  deed  executed  by  defendant  In  er- 
ror on  August  12,  1908,  to  L.  K.  McGnffln. 
The  facts  present  but  one  question.  Did 
this  deed  convey  the  title  to  McGuflOn,  or 
was  It  void  for  the  reason  that  Davis,  the 
aUottee,  made  a  deed  to  McGufiln  on  August 
8,  1904,  prior  to  the  removal  of  restrictions, 
and  on  that  date  entered  into  a  contract  with 
the  said  McGuffln  by  the  terms  of  which  he 
agreed  to  sell  the  land  In  question  to  Mc- 
Guffln, when  the  restrictions  were  removed 
for  a  consideration  of  $440,  at  the  time  re- 
ceiving $300  of  this  consideration? 

It  Is  urged  by  counsel  that  the  deed  of 
August  12,  1906,  was  void  under  the  terms 
of  the  act  of  Congress  of  April  26,  1906  (34 
Stat  L.  137).  The  lower  court  sustained 
this  contention,  and  directed  a  verdict  In 
favor  of  the  defendant  In  error.    The  deed 


of  August  12,  1908,  la  not  to  be  construed 
under  the  terms  of  the  act  of  April  26,  1906, 
but  is  to  be  construed  under  the  act  of  C<hj-- 
gress  of  May  27, 1908  (35  Stat.  U  312).  That 
the  last-mentioned  Act  repealed  the  former 
Is  no  longer  open  to  dispute.  MaHarry  v. 
Eatman,  29  Okl.  46,  116  Pac.  935;  Lewis  v. 
Allen,  42  OkL  584,  142  Pac.  384;  Henley  v. 
Davis,  156  Pac.  337;  McKeever  v.  Carter, 
157  Pac.  56 ;  Ehrlg  v.  Adams,  160  Pac.  645  (No. 
5077,  not  yet  officially  reported). 

[1]  If  the  act  of  Congress  of  April  26,  1906, 
controlled,  the  siM^ond  deed  might  properly 
be  held  void  because  of  the  contract  entered 
Into  prior  to  the  removal  of  restrictions; 
that  act  containing  the  express  provision 
making  such  deeds  void.  The  act  of  May 
27,  1908,  contains  no  such  provision.  It  pro- 
vides that  all  deeds  and  contracts  made  prior 
to  removal  of  restrictions  shall  be  void,  but 
it  also  expressly  provides  that  the  lauds  al- 
lotted to  Indians  of  less  than  one-half  blood, 
"shall  be  tree  from  all  restrictions."  Had 
it  been  the  purpose  of  Congress  to  continue 
restrictions  against  selling  in  pursuance  to 
a  contract  entered  into  prior  to  the  removal 
of  restrictions,  a  provision  like  that  contain- 
ed in  section  19  of  the  act  of  April  26,  1906, 
would  have  been  Incorporated  In  the  repeal- 
ing act 

[2]  We  are  not  unmindful  of  the  rule 
urged  by  counsel,  to  the  effect  that  a  void 
deed  cannot  be  confirmed,  and  that  fraud 
which  renders  the  original  deed  void  taints 
and  destroys  a  confirmatory  deed.  No  such 
question  is  presented  under  the  facts  in  this 
case; there  being  no  allegation  of  fraud  or 
duress.  .  The  first  deed  was  void  because  it 
was  prohibited  by  law,  and  not  from  any 
fraud  or  duress.  It  was  not  an  Immoral 
contract,  merely  an  Illegal  one.  When  the 
allottee  executed  the  deed  of  August  12,  1908, 
there  were  no  restrictions  imposed  by  the 
law  against  his  voluntary  alienation  of  the 
land  in  question.  He  held  the  land  free 
from  all  restrictions  against  his  voluntary 
conv^ance.  It  appears  that  he  had  been 
advised  by  the  United  States  Indian  agent 
that  his  deed  and  contract  entered  into  prior 
to  the  removal  of  restrictions  were  void,  and 
that  he  was  under  no  legal  obligations  to 
convey  the  land  to  McGufBn.  Notwithstand- 
ing this  Information,  be  voluntarily  sought 
McOuffin,  and  offered  to  execute  the  deed  on 
payment  of  $140,  the  balance  of  the  consid- 
eration menUoned  In  the  contract.  He  was 
free  at  that  time  to  do  so.  The  proof  shows 
that  he  was  about  85  years  of  age,  and  no 
contention  Is  made  that  he  was  not  capable 
of  fully  understanding  the  effect  of  his  deed. 
Upon  the  execution  and  delivery  of  the  deed 
of  August  12,  1908,  title  passed  to  McGuffln. 
Lewis  V.  Allen ;  Henley  v.  Davis ;  McKeever 
V.  Carter;    Ehrig  v.  Adams,  supra. 

The  case  of  Alfrey  v.  CX>lbert,  168  Fed. 
231,  93  C.  a  A.  617,  and  the  case  of  Nunn 
V.  Hazelrlgg,  216  Fed.  330,  132  0.  a  A.  474, 


^E9For  other  cases  see  same  topic  and  KE  f-NUMBBB  In  all  Key-Numbered  Dtiests  and  Indezts 
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dted  by  counsel,  are  not  In  point  In  tba 
flnt  mentioned  case  the  original  deed  was 
held  to  be  void  because  executed  by  a  minor 
and  for  a  grossly  Inadequate  consideration, 
the  second  deed  was  taken  for  a  nominal 
consideration,  and  prior  to  the  act  of  May 
27,  190a  In  the  second  mentioned  case  the 
deeds  in  question  were  executed  prior  to  the 
act  of  May  27,  1908^  and  subject  to  the  re- 
strictions Imposed  by  the  act  of  June  30, 
1902  (32  StaL  500,  c.  1323),  commonly  referred 
to  as  the  Creek  Supplemental  Treaty. 

The  Judgment  of  the  lower  court  is  re- 
Tersed,  and  the  cause  remanded,  with  di- 
rections to  enter  judgment  for  plaintiff  In 
error,  defendant  below.  All  the  Justices 
concur. 

m  Okl.  ZM) 

WILSON   et   al.   ▼.    BOARD   OF   COUNTY 

COM'BS  OP  TILLMAN  COUNTT. 

(No.  4192.) 

(Supreme  Court  of  Oklahoma.    Sept.  18,  1917.) 

(Rynabut  hv  the  Court.) 

iHjnNcnoN  i8=250— Action  on  Bond— Suf- 

nciENCT  or  Petition. 
In  an  action  brought  to  recover  damages 
against  the  principals  and  sureties  op  an  in- 
junction bond  given  pursuant  to  section  4877, 
B«v.  Laws  1910,  a  petition  which  simply  al- 
leges that  on  0  hearing  in  the  original  suit  be- 
fore the  district  judge,  the  temporary  injunction 
was  dissolved,  is  insuSBcient  against  a  general 
demurrer.  It  must  appear  from  the  averments 
of  the  petition  that  it  had  finally  been  decided 
In  said  suit  that  the  injunction  ought  not  to 
have  been  granted. 

Ejrror  from  District  Court,  TlUman  Coun- 
ty; Frank  Mathews,  Judge. 

Action  by  the  Board  of  County  Commis- 
sioners of  TlUman  County  against  L.  F.  Wil- 
son and  O.  W,  Morgan,  partners,  doing  busi- 
ness as  Wilson  &  Morgan,  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.  Beversed  and  remanded,  with  directions. 

Mounts  &  Davis,  of  Frederic*,  and  Gray  & 
McVay  and  Chas.  L  Moore,  all  of  Oklahoma 
City,  for  plaintiffs  in  error.  H.  P.  McOulre, 
of  Frederick,  for  defendant  in  error. 

SHABP,  C.  J.  Plaintiff's  action  la  to  re- 
cover damages  of  the  principals  and  sureties 
on  an  Injunction  bond.  Tbe  petition  charged 
that  on  hearing  had  before  tbe  district  judge 
in  the  original  suit,  the  temporary  injunction 
was  dissolved.  It  did  not  allege  a  final  judg- 
ment of  the  district  court  of  Tillman  county, 
or  that  It  was  Anally  decided  that  the  in- 
junction ought  not  to  have  been  granted. 
Tbe  defendants  demurred  to  the  petition,  one 
of  the  grounds  thereof  being  that  tbe  petition 
did  not  state  fkcts  sufficient  in  the  law  to 
constitute  a  cause  of  action.  Tlie  demurrer 
being  overruled,  after  Issues  Joined,  the  case' 
was  called  for  trial,  and  tbe  defendants  ob- 
jected to  the  introduction  of  any  evidence, 
one  of  tbe  reasons  assigned  being  that  the 
petition  failed  to  state  a  cause  of  action  in 


favor  of  plaintiff  and  against  deftedants. 
The  bond  np<m  which  the  action  by  the  board 
of  county  commissioners  was  predicated  is 
that  required  of  a  plaintiff  nnder  section 
4877,  Bev.  Laws  1910.  Its  purpose  was  to 
secnre  to  the  party  injured  tbe  damases  sns- 
tained,  including  reasonable  attorney's  fees, 
if  it  finally  be  decided  that  the  lnjnnetl<n 
ought  not  to  have  been  granted.  If  then, 
damages  may  be  recovered  only  when  there 
has  been  a  final  judgment  or  decree  tbat  the 
injunction  should  not  have  been  granted.  It 
was  necessary  to  a  statement  of  a  cause  of 
action  In  plaintiff's  belialf  that  the  suit  in 
which  the  Injunction  bond  was  given,  hadjM 
terminated;  and  It  was  not  sutiiclent  to 
merely  allege  that  on  bearing  before  a  dis- 
trict judge  the  temporary  injunction  was  dis- 
solved. Until  a  final  decision  of  the  case,  no 
cause  of  action  accrued  in  favor  of  those  to 
whom,  or  for  whom,  the  bond  was  executed. 
It  was  so  held  in  Reddlck  v.  Webb,  6  Okl.  392, 
50  Pac.  363,  in  which  the  court,  referring  to 
the  amended  petition,  said: 

"It  fails  to  show  a  final  determination  of  tbe 
entire  proceeding  wherein  the  injunction  order 
was  granted  and  the  bond  executed  and  filed, 
which  is  absolutely  necessary  before  a  cause  of 
action  can  accrue,  upon  tbe  bond,  in  favor  of 
tbe  plaintiff  herein." 

A  well-conaldered  case  sqyarely  in  point  U 
Brown  et  al.  v.  Galena  Mining  &  Smelting 
Co.  et  al.,  32  Kan.  S28,  4  Pac.  1013.  There,  a^ 
here,  the  temporary  Injunction  had  been 
dissolved,  and  It  was  held  tbat  a  right  of  ac- 
tion did  not  accrue  on  an  undertaking  of 
the  character  in  question  until  a  final  judg- 
ment was  rendered  in  the  suit  in  wtiicb  it 
was  issued,  and  that  an  action  commenced 
on  such  undertaking  before  such  entry  of 
judgment  was  prematurely  brought  and  could 
not  be  madntained.  Attention  was  called  to 
the  language  of  the  statute,  wtilch  in  respect 
to  the  question  at  hand  is  identical  with  our 
own,  and  It  was  said: 

"The  final  judgment  in  cases  of  this  kind  is 
the  final  decision  which  determines  tbe  ques- 
tion whether  the  injunction  ought,  or  ought  not, 
to  have  been  granted  (Bemis  v.  Gannett,  8  Neb. 
236),  and  a  final  judgment  is  one  which  finally 
decides  and  disposes  of  the  whole  merits  of  the 
case,  and  reserves  no  further  question  or  direc- 
tions for  the  future  judgment  of  the  court." 

Also,  further  on  In  the  opinion: 
"If  the  theory  that  the  dissolution  of  the  in- 
junction is  a  decision  that  the  injunction  ouglit 
not  to  have  been  granted,  as  contended  for  b.v 
the  defendants,  is  the  true  theory,  then  a  right 
of  action  accrues,  and  suit  may  be  maintained 
upon  the  undertaking  on  tbe  dissolution  of  tbe 
temporary  injunction,  no  matter  what  may  be 
the  final  result  of  the  suit,  and  a  judgment 
may  lie  rendered  on  the  undertaking,  althouth 
tbe  court,  by  its  final  decision,  decides  that  the 
temporary  injunction  was  properly  granted." 

The  rule  announced  Is  supported  by  many 
authorities,  and  is,  we  think,  in  consonance 
witb  the  meaning  and  purpose  of  the  statute. 
Not  only  the  statute^  but  the  bond  in  pur- 
suance of  which  it  was  given,  makes  a  final 
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determination  of  the  snlt  a  prerequisite  to  an 
action  thereon.  Because  of  the  error  of  the 
trial  court  In  overruling  the  defendant's  de- 
murrer to  plaintiff's  petition,  the  Judgment  Is 
reversed,  and  the  cause  remanded,  with  In- 
structions to  permit  plaintiffs  to  file  an 
amended  petition,  df  desired.  All  the  Justices 
concur. 

(66  Ok.  102) 

ELLIOTT  et  al.  r.  TBISLER.     (No.   6519.) 

(Supreme  Court  of  Oklahoma.    Sept.  18,  1917.) 

(BylUbut  by  the  Court.) 

1.  Dedication  «=>12  — Requisites  — Owner 
or  Fee. 

The  dedication  of  a  public  highway  ig  for 
the  U8e  of  the  general  public,  and  when  not 
established  by  official  authority  must  be  made  by 
the  owner  of  the  fee,  or  by  some  one  by  him  ex- 
pressly authorized. 

2.  Pedication  ®=»44— Evidenoi. 

In  an  action  for  an  injunction  against  the 
landowner  to  restrain  him  from  closing  a  road 
extending  over  or  across  bis  land,  and  the  evi- 
dence fails  to  show  a  dedication,  either  by  the 
defendant  or  by  some  former  owner,  or  by  some 
one  expressly  authorized,  or  by  official  author- 
ity, a  judgment  for  the  plaintiff  must  be  revers- 
ed because  it  is  not  supported  by  the  evidence 
and  is  contrary  to  law. 

Commissioners'  Opinion,  Division  Mo.  2. 
Error  from  District  Court,  Ellis  County;  G. 
A.  Brown,  Judge. 

Action  by  Charles  T.  Trlsler  against  S.  J. 
Elliott  and  others.  Judgment  for  the  plain- 
tiff, and  defendants  bring  epvr.  Reversed 
and  r«nand€^d. 

C.  B,  Leedr.  of  Amett,  for  plaintiffs  in  er- 
ror. Charles  Swlndall,  of  Woodward,  for  de- 
fendant In  error. 

OALBRAITH,  C  This  was  an  action 
against  the  landowner  for  an  Injunction  to 
restrain  him  from  closing  a  rood,  extending 
over  his  land  along  the  half  section  line,  that 
\va8  alleged  to  be  n  public  highway.  The 
court  granted  a  temporary  restraining  order, 
and  after  a  hearing  made  the  same  perpetual, 
based  upon  the  finding  that  there  bad  been  a 
dedication  of  the  highway  and  an  acceptance 
and  use  of  it  by  the  public.  The  defendants 
below  have  prosecuted  an  appeal  to  this 
court 

The  pertinent  facts  are  as  follows:  The 
defendant  in  error  settled  upon  a  quarter 
section  of  public  land.  In  section  30,  town- 
ship 22  north,  range  24  west,  now  in  Ellis 
county,  Okl.,  In  tlie  year  1900.  He  made  final 
proof  and  received  patent  from  the  govern- 
ment In  the  year  1907 ;  that  a  public  highway 
is  established  and  maintained  oa.  the  section 
line  around  the  said  section  30,  and  Trlsler's 
land  extends  to  the  section  line  on  the  west, 
and  his  house  is  located  on  the  east  end  of 
his  land,  near  the  center  of  the  section.  It 
was  more  convenient  for  Trlsler  to  travel 
the  half  section  line  to.  the  highway  along 
the  section  to  the  north  than  to  go  out  over 


his  land  to  the  highway  along  the  section  line 
on  the  west ;  that  he  and  other  people  were 
accustomed  to  use  the  road  on  the  half  sec- 
tion line  to  the  north ;  that  prior  to  the  time 
the  lands  were  inclosed  by  fences  there  was 
one  or  more  roads  or  trails  running  across 
section  30  from  the  south  and  east  in  a  north- 
westerly course;  that  In  the  year  1907  Axle 
Brown  settlMl  upon  the  80  acres  lying  to  the 
north  of  Trlsler,  and  she  consented  that  Trls- 
ler and  others  might  use  the  way  along  the 
half  section  line  to  the  north,  but  she  did  not 
prove  np  on  the  land  or  obtain  title  to  it, 
end  she  was  succeeded  on  the  land  by  Cather- 
ine McGinn;  that  Mrs:  McGinn  homesteaded 
the  land  and  made  final  proof  In  the  year 
1011 ;  that  shortly  after  Mrs.  McGinn  proved 
up  on  the  land  she  sold  it  to  the  Elliotts,  the 
plaintiffs  in  error;  that  while  Mrs.  McGinn 
owned  the  land  her  son.  William  McGinn,  liv- 
ed with  her  and  worked  on  the  farm  for  her, 
and  he  agreed  with  Trlsler  that  they  would 
establish  a  road  along  the  half  section  line 
that  had  been  used  by  Trlsler  and  others  for 
some  years  prior  to  that  time,  and  William 
built  a  fence  along  the  line  and  put  in  two 
gates,  one  on  the  north  section  line  and  one 
'down  near  the  line  between  Mrs.  McGinn's 
land  and  Trlsler's.  The  road  was  used  by 
Trlsler  and  other  neighborhood  people  until 
in  April,  1914,  when  E^ott  forbade  Its  use  as 
a  highway,  and  Trlsler  brought  this  action  to 
restrain  them  from  closing  up  the  road. 

The  court  found  that  Catherine  McGinn 
dedicated  a  strip  of  land  80  feet  in  width 
lying  aiM  situate  along  this  half  section  line 
to  the  public  as  and  for  a  public  highway, 
long  prior  to  the  time  the  defendant  S.  J. 
Elliott  inirchased  said  tract  of  land,  and 
that  he  purchased  the  same  with  full  notice 
and  knowledge  of  said  dedication.  It  Is  com- 
plained that  the  finding  an'd  Judgment  and 
decree  are  not  supported  by  the  evidence,  and 
are  contrary  to  the  law. 

[1 ,2}  Trlsler  testified  that  Axle  Brown  ded- 
icated the  road  in  1907,  but  he  does  not  tes- 
tify as  to  what'  she  did  that  constituted  a 
dedication  of  this  road.  The  record  showa 
that  she  never  acquired  title  to  the  land,  and 
therefore  had  no  right  to  dedicate  it  to  the 
public.   The  general  rule  is  stated  as  follows : 

"It  is  essential  to  a  valid  dedication  that  it 
be  made  by  the  owner  of  the  fee,  or  at'  leaxt 
with  his  consent.  Nor  can  an  agent  dedicate 
withoot  authority  from  his  principal,  and  a 
fortiori,  a  trespasser's  acts  are  iiipffcctive  to 
bind  the  owner.  It  is  quite  immaterial  that  a 
stranger  perform  acts  in  respect  to  land  which 
might  amount  to  a  dedication  of  it  if  he  were 
the  owner.  Such  acts  cannot  affect  the  owner 
unless  done  with  his  consent  or  authority.  One 
can  no  more  dedicate  another's  land  than  he 
can  convey  it  by  deed."    8  R.  C.  L.  885. 

The  court  found  that  Catherine  McGinn 
dedicated  the  road.  There  is  not  a  particle 
of  evidence  that  shows  any  act  or  word  or 
de^  of  Catherine  McGinn  looking  to  the 
dedication  of  this  road,  or  that  showed  an 
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Intention  to  do  so,  other  than  the  acquies- 
cence In  the  act  of  her  son  In  erecting  the 
fence  back  from  the  half  section  line.  This 
Is  not  sufflcient.  Trisler  testified  that  the 
SMI,  William  McGinn,  agreed  with  him  that 
the  road  might  be  established,  but  William 
did  not  own  the  land,  and  it  does  not  appear 
from  the  recoil  that  he  had  any  authority 
to  act  for  Mrs.  MxKJlnn,  the  owner  of  the 
land,  In  dedicating  this  highway,  if  be  did 
dedicate  it  or  attempt  to  do  so.  The  fact 
that  he  put  In  gates  with  this  fence  would 
seem  to  negative  an  Intent  on  his  part  to 
make  a  dedication  to  the  public.  The  evi- 
dence does  not  show  that  the  road  was  under 
the  control  or  treated  or  recognized  by  the 
road  officials  of  the  township  as  a  public 
highway.  It  does  show  the  use  of  the  road 
for  a  number  of  years  by  Trisler  and  a  few 
of  the  people  living  in  that  neighborhood, 
but  It  absolutely  falls  to  show  a  dedication,  a 
giving  of  the  road  to  the  public  to  use  and 
occupy  the  land  as  a  highway  by  any  one 
who  had  title  to  the  land  and  a  right  to  make 
the  dedication.  There  Is  no  contention  that 
there  was  an  official  dedication.  Board  oC 
Commissioners  of  Woodward  County  v.  Thy- 
fault,  43  Okl.  82,  141  Paa  409;  White  et  al. 
r.  Dowell,  153  Paa  1140;  Britton  t.  Morris, 
168  Pac.  358. 

We  ar6  therefore  constrained  to  hold  that 
there  was  no  evidence  to  support  the  Judg- 
ment, and  that  the  same  is  contrary  to  the 
law,  and  that  the  Judgment  aiq)ealed  from 
should  be  reversed,  and  the  cause  remand^ 
to  the  trial  court  for  further  proceedings 
not  inconsistent  with  this  opinion. 

PER  CURIAM.    Adopted  in  whola 

(64  Okl.  287) 

STATE  V.  PRAIRIE  OIL  &  GAS  CO, 
(No.  7487.) 

(Supreme  Goart  of  Oklahoma.    Sept  18,  1917.) 
(Syllabut  hy  the  Court.) 

1.  COBPORATIONS    ®=>435— SaUC    OF   BeAI/TT— 

Bepeal  OF  Statute. 
Section  2  of  the  act  of  the  Legislature  ap- 
proved May  26,  1808  (Sess.  Laws  1907-08,  c. 
13,  art.  2),  providing  that  every  corporation 
doing  busiaess  in  the  state  which  owns  real 
estate,  other  than  real  estate  within  the  cor- 
porate limits  of  cities  or  towns  at  the  time  the 
act  became  effective,  "shall,  unless  the  same  shall 
be  necessary  and  proper  for  carrying  on  the 
business  for  which  such  corporations  are  li- 
censed or  chartered,  sell  and  dispose  of  said 
real  estate  within  a  period  of  seven  years,"  was 
not,  as  to  the  right  to  sell  and  dispose  of  such 
lands  within  the  period  named,  repealed  by  the 
act  approved  May  27,  1908  (Sees.  Laws  1907- 
08,  c.  32,  art.  1). 

2.  Statutes    «=9225%— Conbtbuctioii— Con- 
tempokaneous  acts. 

Acts  passed  by  the  same  session  of  the  Leg- 
islature, and  particularly  those  passed  at  nearly 
the  same  time,  relating  to  the  same  subject  or 
class  of  subjects,  are  presumed  to  be  imbued 
by  the  same  spirit  and  actuated  by  the  same 


policy,  and  b«ice  should  be  construed  each  in 
the  light  of  the  other. 

3.  Statutes  ^z^slBlCZ)  —  Befkal  —  Irbecon- 
ciLABLE  Conflict. 

An  act  of  the  Legislature,  containing  a  re- 
pealing clause,  but  which  is  confined  to  such 
statutes  as  are  in  conflict  with  its  terms,  ap- 
proved on  the  day  following  the  approval  of 
another  act  of  the  same  Legislature  upon  the 
same  or  a  closely  related  subject,  and  which 
former  act,  because  of  the  emergency  clause, 
became  immediately  effective,  does  not  work  a 
repeal  of  the  former  set,  unless  there  be  an 
irreconcilable  conflict  between  the  two. 

4.  CORFOKATIONS    €=S»435— SAI.E    OF    REALTT 

The  act  of  May  26, 1908,  by  section  4  there- 
of, is  applicable  "to  all  corporations  doing  busi- 
ness in  this  state,  whether  formed  under  the 
laws  of  this  state,  under  laws  previously  in 
force  in  any  part  thereof,  or  under  the  laws  of 
any  other  state,  territory  or  government." 

Error  from  District  Court,  Washington 
County:  B.  H.  Hudson,  Judge. 

Action  by  the  State  of  Oklahoma  to  es- 
cheat real  property  of  the  Prairie  Oil  &  Gas 
'Company.  Judgment  for  defendant,  and  the 
State  prosecute  error.    Affirmed. 

S.  P.  Freeling,  Atty.  Gen.,  W.  H.  Komega7> 
of  Vlnlta,  Ghas.  West,  of  Oklahoma  City, 
and  Horace  H.  Hagan,  of  Tulsa,  for  tlie 
State.  W.  8.  Fitzpatrick  and  J.  B.  F.  Oates, 
both  of  Independence,  Kan.,  H.  H.  Montgom- 
ery, of  BartlesTllle,  and  Jno.  H.  Burford  and 
Frank  B.  Burford,  both  of  Oklahoma  City, 
for  defendant  in  error. 

SHABP,  C.  J.  On  December  31,  1912.  the 
state  of  Oklahoma  Instituted  in  the  district 
court  of  Washington  county  its  action  against 
the  Prairie  Oil  &  Gas  Company  to  have  de- 
clared escheated  to  the  state  large  bodies  of 
land  owned  by  said  company  and  located  In 
Washington,  Nowata,  Creek,  and  Okmulgee 
counties.  The  petition  contains  42  separate 
causes  of  action,  one  for  each  tract  or  parcel 
of  land  involved.  The  lands  described  In 
paragraphs  2  to  14,  both  Inclusive,  and  par- 
agraph 33  were  acquired  by  the  Prairie  Oil  & 
Gas  Company  prior  to  statehood.  To  the 
paragraphs  named,  the  district  court,  on  Jan^ 
uary  6,  1916,  sustained  a  demurrer,  from 
which  action  error  is  prosecuted  to  this  court. 
A  decision  of  the  case  brings  under  review 
secticm  2^  art  22,  of  the  state  Constitution 
and  the  acts  of  the  Legislature  approved,  re- 
spectively. May  26,  1908  (Sess.  Laws  1907-08, 
pp.  196-198),  and  May  27,  1908  (Sess.  Laws 
1907-08,  pp.  387-391).  Notwithstanding  the 
very  able  and  thorough  manner  in  which  the 
case  has  been  presented,  we  feel  that  Its  de- 
cision involves  but  one  question,  as  will  pres'- 
ently  appear. 

[1,2]  The  position  of  the  state  In  urging 
the  court  to  decree  a  forfeiture  and  to  es- 
cheat to  the  state  the  lands  of  the  defendant 
in  error  Is,  as  stated  in  its  brief: 

"We  say  that  section  2,  art  22,  of  the  Gonstf< 
tution  forbids  the  Prairie  from  'retaining*   the 
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title  ther  held  at  the  iiiitiation  of  this  suit 
That  section  8437,  Rev.  Stat,  of  1910,  provides 
that,  where  there  is  title  vested  in  a  corpora- 
tion ^hich  It  cannot  retain,  such  title  then  un- 
der this  statute  escheats  to  the  state.  It  is  not 
a  case  of  the  Constitution  escheating.  But  that 
instrnment  forbids  the  holding,  and  this  stat- 
ute escheats  what  one  is  forbidden  to  hold. 

In  other  words,  that  lands  belonging  to  a 
corporation,  the  o^vnershlp  of  which  is  for- 
bidden by  section  2,  art.  22,  of  the  Constitu- 
tion, were,  on  approval  of  the  act  of  May  27. 
1908,  subject  to  escheat  to  the  state  upon 
petition  filed  in  the  name  of  the  state  by 
Its  Attorney  Geneg-al  1h  the  district  court 
of  the  county  where  such  property  or  any 
part  thereof  Is  situated.  It  will  be  seen  that 
the  Constitution  prescribes  no  penalty  for  the 
violation  of  Its  prohibitory  provisions.  It 
contains  no  self-executing  provisions  declar- 
ing escheats  or  forfeitures.  In  a  number 
of  states  are  to  be  found  laws  containing  pro- 
visions prohibiting  a  corporation  from  hold- 
ing real  property  except  for  the  purposes  of 
Its  charter  or  from  holding  It  beyond  a  pre- 
scribed limit  or  quantity.  And  it  has  been 
held  as  a  general  rule  that  the  violation  of 
Micb  a  prohibition,  where  no  specific  pen- 
alty is  Imposed,  does  not  accomplish  an  es- 
cheat of  the  property  to  the  state.  People 
€X  reL  Attorney  General  v.  Stockton  Savings 
A  Loan  Soc.,  133  Cal.  611,  65  Pac.  1078,  85 
Am.  St  Rep.  225;  Commonwealth  ex  rel. 
Attorney  General  v.  New  York,  Lake  Erie  & 
W.  R.  Co.,  132  Pa.  591,  10  Atl.  291,  7  L.  R. 
A.  634.  It  appears  also  to.  be  a  settled  rule 
that  the  Legislature  may  validly  Impose  the 
penalty  of.  esdieat  for  the  violation  of  such 
a  provision,  whether  found  in  the  Constitu- 
tion or  the  statute  law.  Where  such  is  the 
case,  the  holding  of  real  estate  by  a  corpora- 
tion in  violation  of  the  governing  law,  while 
a  cause  or  ground  of  escheat,  does  not  ipso 
facto  effect  an  escheat  In  tills  Jurisdiction 
the  power  to  decree  an  escheat  of  real  or 
other  property  is  to  he  found,  not  in  the  Con- 
stitution, bat, in  the  statute  law  of  the  state; 
and  its  enforcement  depends  upon  a  proper 
construction  of  tlie  acts  of  the  Legislature 
approved,  respectively.  May  26  and  May  27, 
1908.  SecUons  1,  2,  3,  and  4  of  the  act  of 
May  26,  1908,  except  the  first  part  of  section 
1,  are  contained  In  the  Revised  Laws  of  1910, 
numbered  sections  1242,  1243,  1244,  and  1245, 
respectively.  The  revision,  other  tlian  the 
first  part  of  section  1242,  wMch  is  covered 
more  fully  by  a  preceding  section,  is,  with 
alight  change  of  language,  the  same  aa  found 
In  the  Session  Laws.  The  act  of  May  27, 
1908,  Is  found  in  the  Revised  Laws  in  sec- 
tions 8436,  8437,  8438,  8439,  8440,  8441,  and 
8442,  respectively,  in  substantially  the  same 
language  as  contained  In  the  Session  Laws. 

Upon  comparison  of  section  2  of  the  lat- 
ter act  with  the  engrossed  bill  in  the  office 
of  tbe  secretary  of  state,  it  is  found  that  the 
word  "returning"  contained  in  the  eleventh 


line  (secUon  8437,  eighth  line)  should  read 
"retaining."  This  error,  both  In  the  session 
act  and  in  the  Revised  Laws,  tias  been  called 
to  the  attention  of  the  court  in  the  state's 
presentation  of  its  case.  As  already  noted, 
the  precise  case  here  presented  turns'  upon 
a  construction  of  the  statutes  approved  one 
day  apart.  If  that  part  of  the  earlier  stat- 
ute granting  to  every  corporation  doing  busi- 
ness in  the  state'  an  opportunity  to  sell  and 
dispose  of,  within  a  period  of  seven  years 
from  the  time  the  act  became  effective,  all 
lands  not  necessary  and  proper  to  the  carry- 
ing on  of  the  business  for  which  it  was  li- 
censed and  chartered,  is  in  force,  or  was  in 
force  at  the  time  the  state's  action  was 
brought  on  December  31, 1912,  then  plaintiff's 
action  must  fall,  as.  In  such  event  by  reason 
of  the  statute  it  had  no  cause  of  action. 
However,  it  is  claimed  by  the  state  that  the 
act  of  May  26th  was  not  directed  at  public 
service  corporations,  to  which  class  it  is 
claimed  the  Pralrla  Oil  &  Gas  Company  be- 
longs, but  corporations  generally,  and  that  if 
such  be  not  the  case,  and  the  statute  should 
be  construed  to  include  public  service  corpo- 
rations, then  the  act  of  May  27th  repealed  the 
act  of  the  Legislature  of  the  previous  day, 
and  tliat  hence  a  right  of  action  accrued  to 
the  state  at  any  time  after  the  approval  of 
the  act  when  either  the  Attorney  General  or 
the  county  attorney  should,  upon  information 
In  his  possession,  institute  an  action  to  have 
the  property  of  the  offending  corporation  de- 
clared escheated.  The  first  contention  may 
be  qnickly  disposed  of,  as  section  4  of  the  act 
of  May  26  expressly  declares  that: 

"The  provisions  of  this  act  shall  apply  to  all 
corporations  doing  business  in  this  state,  wheth- 
er formed  under  the  laws  of  this  state,  under 
laws  previoasly  in  force  in  any  part  thereof, 
or  under  the  laws  of  any  other  state,  territory, 
or  government" 

The  Prairie  Oil  &  Gas  Company,  being  a 
Kansas  corporation  doing  business  In  the 
state  of  Oklahoma,  comes  (dearly  within  this 
all-comprehending  provision  of  the  statute. 

What  then  of  the  question  of  repeal? 
The  situation  presented  is  somewhat  out  of 
the  ordinary.  It  involves  a  construction  of 
two  acts  similar  in  part  and  each  having 
among  its  purposes  the  vitallzation  of  sec- 
tion 2,  art  22,  of  the  Constitution  in  order 
that  the  evil  of  excessive  corporate  owner- 
ship of  lands  might  be  broken  up,  and  con- 
tumacious corporations  punished  by  provid- 
ing for  an  escheat  of  prohibited  lands  owned 
by  them.  It  wlU  be  seen  at  the  outset  that 
the  act  of  May  27,  1908,  repealed  all  laws  in 
conflict  therewith,  but  no  more:  Unless  then 
there  is  a  clear  repugnancy  between  the  pro- 
visions of  the  latter  act  and  that  approved 
on  the  previous  day,  the  provisions  of  the 
former  are  unaffected  by  the  latter  and  must 
stand.  It  is  a  rule  of  very  general  applica- 
tion in  the  interpretation  of  statutes  that 
all  enactments  of  the  same  Legislature  on  the 
same  general  subject-matter  are  to  be  re> 
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garded  as  parts  of  one  nniform  system.  Lat- 
er statutes  should  be .  considered  as  supple- 
mental or  complementary  to  the  earlier  en- 
actments. In  the  passage  of  each  act  the 
legislative  body  must  be  supposed  to  have  In 
mind  and  In  contemplation  the  existing  leg- 
islation on  the  same  subject,  and  to  have 
shaped  Its  new  enactments  with  reference 
thereto.  Hence  the  same  principle  which 
requires  us  to  examine  the  context  for  the 
meaning  of  a  particular  phrase  or  provision, 
and  which  directs  us  to  compare  all  the  sev- 
eral parts  of  the  same  statute,  only  takes  on 
a  broader  scope  when  It  bids  us  read  togeth- 
er, and  with  reference  to  each  other,  all  stat- 
utes In  pari  materia.  De  Graffenreld  r. 
Iowa  Land  &  Trust  Co.,  20  OU.  687,  95  Pac. 
624;  Groom  v.  Wright,  30  Okl.  652,  121  Pac. 
215.  Whatever  Is  ambiguous  or  obscure  In 
a  given  statute  will  be  best  explained  by  a 
consideration  of  analogous  provisions  in  oth- 
er acts  relating  to  the  same  subject,  or  by  a 
study  of  the  general  policy  which  pervades 
the  whole  system  of  legislation.  Further, 
the  rule  derives  support  from  the  principle 
which  requires  that  the  interpretation  of  a 
statute  shall  be  such.  If  possible,  as  to  avoid 
any  repugnancy  or  inconsistency  between 
different  enactments  of  the  same  Legislature. 
To  achieve  this  result,  it  Is  necessary  to 
consider  all  previous  acts  relating  to  the 
same  matters,  and  to  construe  the  act  in 
hand  so  as  to  avoid,  as  far  as  it  may  be 
t>osslble,  any  conflict  between  them.  Repeals 
by  Implication,  pot  being  favored,  should  be 
avoided  If  possible.  If  two  statutes  can  be 
read  together  without  contradiction,  repug- 
nancy, or  absurdity,  they  should  both  be  giv- 
en effect.  It  Is  not  enough  to  justify  the  in- 
ference of  repeal  that  the  latter  law  Is  dif- 
ferent; it  must  be  contrary  to  the  prior 
law.  Nixon  V.  Piffet,  16  La.  Ann.  379 ;  Kes- 
ler  V.  Smith,  66  N.  O.  154 ;  Landls  v.  Landls, 
39  N.  J.  Law,  274.  It  is  not  sufficient  that 
the  subsequent  statute  covers  some  or  even 
all  the  cases  provided  for  by  the  former,  for 
it  may  be  merely  affirmative,  accumulative, 
or  auxiliary ;  there  must  be  positive  repug- 
nancy ;  and  even  then  the  old  law  is  repeal- 
ed by  implication  only  to  the  extent  of  the 
repugnancy.  Wood  v.  United  States,  16  Pet. 
342,  10  L.  Ed.  987;  Coats  v.  Hill,  41  Ark. 
149;'  Connors  t.  Carp  River  Iron  Co.,  54 
Mich.  168,  19  N.  W.  938;  People  v.  Super- 
visors, 67  N.  Y.  109,  23  Am.  Rep.  94.  If,  by 
fair  and  reasonable  interpretation,  acts 
which  are  seemingly  incompatible  or  contra- 
dictory may  be  enforced  and  made  to  operate 
in/  harmony  and  without  absurdly,  both 
win  be  upheld,  and  the  later  one  will  not  be 
regarded  as  repealing  the  others  by  construc- 
tion or  intendment. 

[3,  4]  As  laws  are  presumed  to  be  passed 
with  deliberation  and  with  a  full  knowledge 
of  all  existing  ones  on  the  same  subject,  it 
te  but  reasonable  to  conclude  tliat  the  Leg- 
islature in  passing  a  statute  did  not  intend 
to  Interfere  with  or  abrogate  any  former  law 


relating  to  the  same  matter,  unless  the  repug- 
nancy between  the  two  is  irreconcilable.  In 
construing  statutes  passed  at  the  same  ses- 
sion of  the  Legislature  and  at  nearly  the 
same  time,  there  Is  a  strong  presumption 
against  implied  repeals.  Statutes  enacted 
in  su?h  situation  should  receive  a  eonstruc- 
tlon,  if  possible,  which  will  give  effect  to 
each,  as  each  is  supposed  to  speak  the  mind 
of  the  same  Legislature,  and  the  words  used 
in  each  should  be  qualified  and  restricted, 
if  necessary,  in  their  construction  and  effect 
so  as  to  give  validity  and  effect  to  every 
other  act  passed  at  tlie  same  session.  Smith 
V.  Townsend,  1  Okl.  117,  29  Pac.  80;  Trapp. 
Auditor,  V.  Wells  Fargo  Etpress  Ca,  22  OkL 
377,  97  Pac.  1003;  RatiUf  v.  Fleener,  43 
OkL  652,  143  Pac.  1061.  The  presumption  is 
that  different  acts  passed  at  the  same  session 
of  the  Legislature  are  Imbued  of  the  same 
spirit  and  actuated  by  the  same  policy,  and 
that  one  was  not  Intended  to  repeal  or  de- 
stroy another,  unless  so  expressed.  Board 
of  County  Commissioners  et  al.  v.  Alexander. 
169  Pac.  311. 

Turning  to  the  two  acts  of  the  Legislatnre. 
with  these  cardinal  rules  of  interpretation 
In  mind,  it  will  be  seen  that  in  section  2  of 
the  act  of  May  26th  a  positive  period  is  fixed 
within  which  corporaticms  may  sell  and  dis- 
pose of  real  property  owned  by  them  not  nec- 
essary for  the  carrying  <m  of  the  business  for 
which  they  were  incorporated.  Ae  flection 
indicates  broadly  the  nature  of  the  proceed- 
ings intended  by  a  failure  to  comply  with  the 
statute,  by  whom  to  be  brought  and  when. 
It  took  into  consideration  what  was  believed 
to  be  a  public  evil  and  provided  for  its  nnUi- 
fication.  It  afforded  an  opportunity  to  all 
corporations  doing  business  In  the  state  to 
dispose  of  all  real  estate  owned  by  them  not 
necessary  and  proper  for  the  carrying  on  of 
the  business  for  which  they  were  "chartered 
or  licensed."  Its  purpose  is  clear  and  unmis- 
takable, something  that  cannot  be  said  of 
the  latter  act  which  is  couched  In  language 
more  or  less  Involved  in  meaning.  This  lat- 
ter act  relates)  as  its  title  Indicates,  largely 
to  the  procedure  in  escheat  cases.  Section  1 
has  no  reference  to  real  estate  owned  by 
corporations.  Section  2  directs  that  in  all 
cases  where,  by  reason  of  the  provisions  of 
section  2,  art  22,  of  the  Constitution,  the  ti- 
tle to  any  real  property  in  the  state  shall  tail 
to  vest  in  the  grantee  under  any  deed,  bond, 
contract,  or  will,  or  other  Instrument  of  con- 
veyance, or  shall  fall  to  vest,  or  be  trans- 
mitted under  any  law  of  Inheritance  or  suc- 
cession of  this  state,  or  where  onoe  having 
vested  the  holder  of  such  title  shall  become 
incapable  of  retaining  the  same,  all  such  real 
estate  in  all  such  cases  shall  be  subject  to 
escheat  to  the  state  of  Oklahoma,  and  the 
proceeds  arising  from  the  sale  thereof  by  the 
state  shall  go  to  the  public  school  fund  of 
the  county  in  which  such  real  estate  is  sit- 
uate, less  the  amount  to  be  fixed  by  the  court 
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corerlng  co6t  of  snch  proceedings.  Section 
3  authorizes  the  Attorney  Oeneral  or  county 
attorney  when  Informed,  or  when  he  shall 
have  reason  to  believe  that  the  title  to  any 
real  or  personal  property  has  vested  In  the 
state  under  the  first  section  of  the  article 
(not  here  involTed),  or  that  title  to  any  real 
estate  has  rested  into  the  state  the  preceding 
section,  or  that  the  condition  of  the  title  to 
any  real  estate  is  sudi  as  to  bring  the  same 
within  either  of  said  sections,  to  Ble  petition 
in  the  name  of  the  state  in  the  district  court 
of  the  county  where  such  property,  or  any 
part  thereof,  is  situated.  Section  4  relates 
to  the  summons  or  service  and  the  time  in 
which  answer  shall  be  filed.  Section  5  in- 
volves the  making  of  parties  to  the  proceed- 
ings, the  pleadings,  the  trial  and  Judgment, 
whether  for  or  against  the  state.  Section  6 
directs  the  manner  of  sale  In  case  Judgment 
is  rendered  in  favor  of  the  state,  and  the 
payment  of  the  proceeds,  with  a  provision 
respecting  minimum  price,  issuance  of  alias 
writ,  and  authority  for  reappraising.  So 
that  it  will  be  seen,  and  readily  we  think, 
that  nothing  is  contained  in  the  latter  act 
that  conflicts  with  the  q>eclfic  provisions  of 
the  former  statute,  fixing  the  time  within 
which  escheat  proceedings  may  be  instituted, 
and  granting  to  corporations  doing  business 
within  the  state  an  opportunity  to  sell  and 
dispose  of  their  real  estate  not  necessary  and 
proper  to  the  carrying  on  of  the  business  for 
which  they  were  chartered  or  licensed. 

The  nearest  approach  to  a  conflict  In  re- 
spect to  the  time  In  which  proceeding  may 
be  brought  is  in  that  part  of  section  3,  direct- 
ing when  the  Attorney  General  or  county  at- 
torney shall  be  Informed,  or  sliall  have  rea- 
son to  believe,  that  a  situation  has  arisen, 
as  provided  in  section  2  of  the  latter  act, 
tliat  "he  shall  forthwith  file  a  petition  in  the 
name  of  the  state  of  Oklahoma,"  etc  This 
contemplates  proceedings  under  both  sections 
1  and  2  of  the  act,  the  former  of  which  in- 
cludes an  entirely  different  class  of  cases,  as 
the  most  casual  reading  will  disclose.  Con- 
struing the  provisions  of  the  two  statutes  to- 
gether and  giving  effect  to  each,  the  latter 
should  be  read  so  as  to  authorize  the  filing  of 
the  proceedings  when  the  Attorney  General 
or  county  attorney  shall  be  informed  as  pro- 
vided in  the  latter  statute,  and  the  time  shall 
have  expired  for  the  corporation  to  have  dis- 
posed of  its  excessive  holdings;  that  is  to 
say,  until  after  the  expiration  of  the  seven- 
}ear  period,  no  cause  of  action  has  accrued 
to  the  state,  and  that  when  the  Legislature 
in  the  latter  act  undertook  to  direct  when 
the  proceedings  should  be  brought,  it  did  so 
with  the  seven-year  statute  in  mind  and 
without  thought  of  its  repeal. 

Aside  from  the  reasons  stated,  there  are  a 
number  of  considerations  that  lead  us  to  this 
conclusion.  Both  of  the  acts  originated  in 
the  House  of  Representatives.  The  act  oC 
^lay  26  was  known  as  House  Bill  No.  388, 


the  act  of  May  27  as  House  BUI  No.  613. 
Bill  No.  388  was  referred  to  the  House  commit- 
tee on  private  corporations.  Bill  No.  613  to 
the  committee  on  Judiciary.  On  May  26, 1908, 
the  Chief  Executive  of  the  state,  in  an  o£B- 
dal  communication  to  the  House,  urged  of 
Bill  No.  386  "the  earUest  possible  considera- 
tion to-day,  80  that  it  may  reach  the  S«iate 
for  .their  final  consideration."-  It  is  signifi- 
cant, too,  that  on  the  same  day  Bill  No.  888 
not  only  passed  the  House,  but  the  Senate  as 
well,  and  was  approved  by  the  Governor. 
This  is  not  all,  for  in  addition,  the  bill  car- 
ried the  emergency  clause,  so  that  it  became 
effective  immediately  on  approval.  It  is 
hardly  conceivable  that  the  Legislature  in- 
tended that  an  emergency  act  deemed  of  such 
public  importance,  made  partly  at  least  to  ef- 
fectuate and  vitalize  the  constitutional  Inhi- 
bition, should,  in  one  of  its  main  provisions, 
be  superseded  on  the  day  following  its  pas- 
sage and  approval  by  another  statute,  under 
consideration  by  the  same  legislative  body, 
at  the  same  time,  and  which  latter  act  con- 
tained no  emergency  clause  and  is  not,  in  re- 
spect to  the  time  given  corporations  to  dis- 
pose of  forbidden  holdings,  repugnant  to  the 
si)eciflc  provisions  of  the  first  act.  There 
being  no  clear  repugnancy  (if,  indeed,  there 
is  any)  in  the  acts  such  as  would  deny  the 
right  of 'disposition,  so  clearly  given  by  the 
former,  it  is  not  our  province  or  disposition 
to  read  into  the  statutes  a  cpnfllct  that  does 
not  exist,  or  at  most  is  of  doubtful  existence. 
Though  we  were  to  grant  that  a  construc- 
tion of  the  statutes  involved  a  matter  of 
doubt  or  uncertainty,  as  the  question  is  one 
of  forfeiture  of  property,  it  would  t>e  our  du- 
ty to  resolve  that  doubt  against  the  state. 
Statutes  authorizing  the  escheat  of  property 
must  i>e  rested  upon  something  more  secure, 
more  stable,  tluin  language  of  uncertain 
meaning. 

As  we  have  already  seen,  both  statutes 
were  brought  forward  in  the  Revised  Stat- 
utes adopted  by  the  L<egislature  on  March  3, 
1011.  Sess.  Laws  1910-11,  p.  70.  In  the 
minds,  therefore,  not  only  of  the  revisers  of 
the  statutes  but  of  the  Legislature  that 
adopted  the  revision,  both  acts  were  in  full 
force,  as  it  was  not  the  purpose  of  the  I^egis- 
lature,  as  we  understand,  by  the  adoption  of 
the  Revised  Statutes  to  include  therein  acts 
that  bad  been  superseded  or  repealed  by  oth- 
er acts  of  the  Legislature.  Indeed,  in  sec- 
tion 3  of  tlie  act  appointing  the  Code  Com- 
mission, approved  March  11,  1909  (Laws 
1909,  c.  9),  the  commissioners  were  expressly 
authorized  "to  omit  repealed  •  •  •  pro- 
visions in  existing  statutes."  We  consider  it 
euflicient  to  a  decision  of  the  case  to  rest  it 
upon  the  wording  of  the  statutes  and  the 
general  rule  governing  the  construction  of 
statutes  passed  at  the  same  session  of  the 
Legislature.  Whether  in  the  circumstances 
disclosed  the  state  may,  after  the  expiration 
of  the  perio4  fixed  by  statute,  successfully 


Digitized  by 


Google 


760 


167  PACIFIC  BBPOHTBR 


(OkL 


maintain  an  action  to  esdieat  property  ac- 
quired by  a  corporation  prior  to  statehood 
we  venture  no  opinion;  and  nothing  con- 
tained herein  I3  Intended  to  preclude  such  In- 
quiry. It  Is  sufficient  to  say  that  In  the  case 
at  bar  the  paragraphs  of  the  petition  to 
which  a  demurrer  was  sustained,  being  para- 
graphs 2  to  14,  both  Inclusive,  and  paragraph 
33,  failed  to  state  causes  of  action.  All  the 
Justices  concur. 

(66  Okl.  103) 

FIRST  STATE  BANK  OP  CHANDLER  t. 
POOL.    (No.  8205.) 

(Supreme  (>)urt  of  Oklahoma.    Sept  18,  1917.) 

(Si/Ualut  hy  <A«  Court.) 

1.  DstTRT  €=»102(1)— Recovery  of  Ustbiotts 
Ikteeest— Conditions  I'becedent. 

The  conditiODS  precedent  to  a  recovery  under 
section  1003,  Revised  Laws  1910,  of  usurious 
interest  paid,  are  tiiat  the  party  paying  usurious 
Interest  must  make  written  demand  upon  party 
receiWng  such  interest  for  the  return  thereof, 
and  upun  failure  of  the  party  to  whom  such  de- 
mand is  made  to  make  such  return,  to  bring  ac- 
tion therefor  within  two  years  after  the  maturi- 
ty of  the  usurious  contract  upon  which  such  in- 
terest is  paid. 

2.  UsuBT  €=>102(7)— Recoveby  or  Usdbious 
Intebest — Amount. 

The  amount  of  the  recovery  in  an  action  to 
recover  usurious  interest  is  not  limited  to  the 
amount  named  in  the  written  demand  made  by 
the  borrower  upon  the  lender,  but  a  recovery  may 
be  had  for  double  the  usurious  interest  paid  un- 
der the  transaction  to  which  such  notice  relates. 

3.  Usury  ©=9l09— Usurious  Interest— Limi- 
tations. 

Where  usurious  interest  is  paid  more  than 
two  years  prior  to  the  bringing  of  an  action  for 
the  recovery  of  same,  the  recovery  of  usurious 
interest  so  paid  is  barred  by  the  statute  of  lim- 
itation, the  running  of  the  statute  to  commence 
from  the  maturity  of  the  contract  upon  which 
such  interest  is  paid  and  whose  several  renewal 
notes  are  given  upon  the  same  contract,  from 
the  maturity  of  the  last  renewal  note. 

4.  Usury  «=9l02(l)— Interest  on  Note— Re- 
covery. 

Where  one  ezecntea  a  note  to  a  bank  con- 
taining usurious  interest  and  sells  property  to 
another  in  part  consideration  that  said  purchas- 
er is  to  assume  and  pay  said  note,  and  said  pur- 
chaser substitutes  to  the  bank  his  note  for  the 
note  which  he  bad  contracted  to  pay,  and  returns 
said  first-named  note  to  the  maker,  and  after- 
wards the  purchaser  pays  to  the  bank  the  said 
note  so  substituted,  the  maker  of  said  note  con- 
taining usurious  interest  cannot  maintain  an 
action  upon  a  written  demand  to  recover  usuri- 
ous interest  included  in  said  first-named  note. 

Commiasioners'  Opinion,  Division  No.  1. 
Error  from  Ounty  Cour^  Idncoln  County; 
H.  M.  Jarrett,  Judge. 

Action  by  O.  L.  Pool  against  the  First 
State  Bank  of  Ctiandler.  OkL  Judgment  for 
plaintiff,  motion  for  new  trial  overruled,  and 
defendant  brings  error.  Reversed  and  re- 
manded, with  instructions. 

F.  A.  Rlttenhouse,  of  Chandler,  for  plain- 
tiff in  error.  Erwln  &  Erwin,  of  Wellston, 
for  defendant  In  error. 


COLLIER,  a  In  this  case  tbe  defendant 
in  error  seeks  to  recover  from  plalntUt  In 
error  for  recdving  usurious  interest.  Here- 
inafter parties  will  be  named  as  they  were 
In  the  trial  court  The  case  was  tried  npoa 
an  amended  petition,  which  averred  payment 
at  divers  times  of  usurious  interest  amount- 
ing in  the  aggregate  to  $144,  and  prayed 
Judgment  for  double  the  amount  thereof,  in- 
terest, and  attorney's  fees.  Defendant  an- 
swered, and  among  other  pleas  pleaded  a  gen- 
eral denial,  that  the  payments  of  usury  on 
October  28,  1911,  and  November  2,  1012,  eaA 
In  the  sum  of  |40  was  barred  by  the  statute 
of  limitation  of  two  years,  and  tendered  into 
court  for  the  payment  of  usury  received  the 
sum  of  $34. 

The  uncontradicted  evidence  shows  that 
plaintiff  executed  to  the  defendant  a  prom- 
issory note,  and  executed  several  notes  ex- 
tending the  time  of  the  payment  of  the  said 
original  note,  and  at  the  various  times  at 
which  the  time  of  payment  was  extended, 
paid  to  the  defendant  on  said  notes  usurions 
interest  as  follows:  On  October  28,  191L 
$40,  November  2,  1912,  $40,  and  on  Novem- 
ber 1,  1913,  $32;  that  after  the  time  of  the 
last  payment  of  said  interest,  the  time  of  the 
payment  of  the  balance  due  by  plaintiff  to 
the  defendant  on  the  last  note  given  to  it 
by  him  was  extended,  and  the  plaintiff  exe- 
cuted to  the  defendant  another  promissory 
note  for  such  balance,  which  said  note  includ- 
ed usurious  interest  Thereafter  the  plaintiff 
sold  to  one  Cherry  a  team  upon  the  agree- 
ment that  as  part  payment  of  the  considera- 
tion to  be  paid  for  said  team,  that  Cherry 
would  pay  and  discharge  said  last  note  given 
by  plaintiff  to  the  defendant  Said  Cbeny 
gave  to  defendant  his  note  In  lien  of  tlie 
plaintifTs  -  note,  and  received  from  the  de- 
fendant plaintiffs  said  note,  marked  inid. 
and  delivered  the  same  to  the  plaintiff.  On 
January  19,  1915,  plaintiff  made  written  de- 
mand on  the  defendant  "to  pay  to  him  the 
stun  of  $34  usurious  Interest  reserved,  diarg- 
ed,  and  recovered  from  him"  upon  the  here- 
inbefore described  notes  executed  by  plaintiff 
to  defendant,  and  on  the  19th  day  of  March, 
1915,  instituted  this  action  to  recover  said 
usurious  interest  paid  by  lilm  to  the  defend- 
ant. On  conclusion  of  plalntifTs  evidence, 
the  defendant  demurred  to  the  evidence, 
which  was  overruled  and  excepted  to.  On  con- 
clusion of  the  entire  evidence,  at  the  request  of 
the  plaintiff,  the  court  instructed  the  Jury  to 
find  a  verdict  for  plaintiff  in  the  sum  of  |28S, 
to  which  defendant  duly  excepted.  Timely 
motion  was  made  for  a  new  trial,  overruled, 
excepted  to,  and  Judgment  entered  upon  the 
verdict  as  directed.  To  reverse  the  Judgment 
rendered  defendant  brings  error. 

[1  ]  This  action  is '  brought  under  section 
1006,  Revised  Laws  1910,  and  the  conditions 
precedent  to  recover  thereunder  are: 
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"That  the  party  paying  nsnrions  interest  must 
make  written  demand  apon  party  receiving  snch 
interest,  for  the  return  thereof,  and  upon  failure 
of  the  party  upon  whom  the  demand  is  made  to 
make  such  return  to  bring  an  action  therefor 
within  two  years  after  maturity  of  the  contract 
npon  which  such  usurious  interest  was  paid." 

"A  written  demand  for  a  return  of  the  usury 
[interest]  is  a  condition  precedent  for  the  main- 
tenance of  a  suit  to  recover  on  account  of  the 
payment  of  ^uch]  usurious  interest.  Under  sec- 
tion 1005,  Revised  Laws  1910,  such  demand 
must  be  alleged  in  the  petition  and  proven  at  the 
trial."    MitcheU  v.  CSark,  162  Pac.  354. 

[2]  The  contention  of  the  defendant,  that 
a  greater  amount  cannot  be  recovered  than 
the  amount  demanded  in  the  written  notice 
for  the  return  of  usurious  interest  paid,  Is 
held  adversely  to  said  contention  In  Citizens' 
State  Bank  of  Ft.  Gibson  v.  Strahan  et  al., 
165  Pac.  189,  decided  May  15,  1917,  by  this 
court;  not  yet  officially  reported.  In  said 
case  It  is  held: 

"Although  demand  and,  refusal  be  a  requisite 
to  the  right  of  the  plaintiff  to  commence  an  ac- 
tion for  the  recovery  of  usury  paid,  yet,  when 
the  law  does  not  require  any  particular  form 
or  condition  for  either,  any  demand  will  be  suffi- 
cient which  notifies  the  lender  that  the  borrower 
intends  to  claim  the  benefits  given  him  by  the 
statute." 

In  said  Citizens'  State  Bank  of  Ft.  Gibson 
V.  Strahan  et  al.,  supra,  this  court  sustained 
a  Judgment  greatly  in  excess  of  the  amount 
named  in  the  written  demand  made  by  the 
borrower  upon  the  lender. 

[3]  The  usurious  interest  paid  in  1911  and 
1912  was  paid  upon  the  original  contract, 
the  notes  being  merely  extensions  of  the 
original  loan  made  by  the  defendant  to  the 
plaintiff  that  matured  within  two  years  of 
the  time  this  action  was  brought;  therefore 
recovery  for  twice  the  amount  of  said  two 
payments  of  $40  each  Is  not  barred  by  the 
statute  of  limitation,  and  the  court,  against 
the  proper  objection  and  exceptions  of  the 
defendants,  did  not  err  in  admitting  evi- 
dence of  such  payments.  Citizens'  State 
Bank  of  Ft.  Gibson  y.  Strahan  et  al.,  supra, 
and  authorities  there  cited.  In  order  that 
one  may  recover  usurious  Interest  paid,  such 
interest  must  be  paid  "by  the  party  seeking 
such  recovery  or  Us  legal  representatives," 
and  under  the  transaction  by  wbidi  the 
plalntUf  sold  his  team  to  Cherry  in  part 
consideration  that  Cherry  would  assume  and 
pay  the  last  note  given  by  plaintiff  to  de- 
fendant, and  the  substitution  of  Cherry's 
note,  and  delivery  of  plaintilTs  notes  to  de- 
fendant, marked  paid,  did  not  entitle  plain- 
tiff to  recover  of  the  defendant  on  account  of 
any  usurious  interest  Included  in  said  last 
note,  given  by  plaintiff  to  defendant  for 
■which  Cherry's  note  was  substituted,  and 
which  said  substituted  note  was  afterwards 
paid  by  Cherry  to  defendant.  If  any  usuri- 
ous interest  was  thus  paid  to  the  defendant 
It  was  paid  by  Cherry,  who,  or  his  legal  rep- 
resentatives, alone  would  be  authorized  to 
recover  the  same. 

In  the  case  of  Lasater  y.  First  National 
Bank  of  Jacksboro,  72  S.  W.  1054,  appealed 


to  the  United  States  Siqweme  Court  and  re- 
ported In  196  U.  S.  115,  26  Sup.  Ot  206,  49 
L.  Ed.  408,  reversed  and  remanded  to  the 
Supreme  Court  of  Texas  and  decided  and 
reported  in  40  Tex.  Civ.  App.  237,  88  S.  W. 
429,  the  material  fiicts  are  that  J.  L.  Lasa- 
ter and  W.  M.  Maggard,  as  partners,  borrow- 
ed of  the  bank  and  executed  their  Joint  note 
for  same  with  A.  M.  Lasater  as  surety,  and 
also  mortgaged  cattle  as  furth^  security, 
and  subsequently  Maggnrd  sold  all  his  inter- 
est in  the  mortgaged  propert;^  to  J.  L.  Lasa- 
ter, the  latter  assuming  all  liability,  and  re- 
newing the  note  with  the  same  surety. 
Thereafter  A.  M.  Lasater,  as  surety,  bought 
all  the  mortgaged  cattle  and  as  part  of  the 
cunsliieration  agreed  to  assume  and  pay  off 
the  note.  In  pursuance  of  this  agreement  he 
took  up  the  note  of  J.  L.  Lasater  and  gave 
bis  own  note  therefor.  This  last  note  A.  M. 
Lasater  paid  in  full  to  the  bank. 

On  July  26,  1901,  A.  M.  Lasater  brought 
this  action,  under  the  authority  of  section 
5198,  Bevised  Statutes  United  States  (U.  S. 
Comp.  St.  1916,  g  9750),  to  recover  twice  the 
amount  of  the  interest  paid  to  the  bank. 
The  Court  of  Appeals  of  Texas  found  that 
part  of  the  interest  was  paid  more  than  two 
years  prior  to  the  commencement  of  the  ac- 
tion, and  held  that  no  recovery  could  be  had 
as  to  that,  but,  reversing  the  district  court, 
entered  Judgment  in  favor  of  the  plaintiff 
for  double  the  amount  of  the  balance  of  the 
interest,  on  the  ground  that  usury  entered 
into  it  all.  Section  6198,  Revised  Statutes 
United  States,  is  practically  the  same  as  the 
law  of  this  state.  Justice  Brewer  in  said 
case  said: 

"The  mere  discharge  by  A.  IS.  Lasater  of  the 
note  executed  by  himself  and  J.  L.  Lasater  by 
giving  his  own  note  in  renewal  thereof  would 
not  uphold  a  recovery  from  the  bank  on  account 
of  usurious  interest  in  the  former  note.  Brown 
V.  Marion  National  Bank,  169  U.  S.  416  [18 
Sup.  Ct.  390,  42  L.  ETd.  801].  The  payment  con- 
templated by  the  statute  is  an  actual  payment 
and  not  a  further  promise  to  pay,  and  was  not 
made  until  the  bank,  in  June,  1901,  received  its 
money." 

In  Anderson  t.  Tatro,  44  Okl.  219,  144     , 
Pac.  361,  it  is  held: 

"The  evidence  in  this  action  shows  that  the 
plaintiff  did  not  pay  to  the  defendant  the  $690 
as  alleged  in  the  first  cause  of  action,  but  gave 
a  renewal  note  for  $762.45,  which  included  seven 
months'  interest.  This  note  is  the  basis  for  re- 
covery in  the  second  cause  of  action.  The  giv- 
ing of  a  new  note  in  renewal  of  a  previous  one 
is  not  a  payment  of  the  earlier  note  as  contem- 
plated by  section  3  of  article  14  of  the  Consti- 
tution, as  this  section  contemplates  an  actual 
payment  and  not  a  promise  to  pay  in  the  fu- 
ture." First  National  Bank  v.  Lasater,  196  U. 
S.  115,  25  Sup.  Ct  206,  49  L.  Ed.  408;  Brown 
V.  Marion  Nat.  Bank,  169  U.  S.  416,  18  Sup. 
Ct.  390,  42  L.  Ed.  801 ;  Driesbach  v.  Nat.  Bank, 
104  U.  S.  42,  26  L.  Ed.  658;  Rushing  v.  Bivens, 
132  N.  C.  273,  43  S.  E.  798. 

[4]  Under  the  facts  and  law  of  this  case 
plaintiff  could  legally  recover  from  the  de- 
fendant such  usurious  interest  as  he  paid  to 
defendant  within  two  years  of  the  bringing 
of  this  action,  the  statute  of  limitation  of 
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two  years  commencing  to  run  from  the  ma- 
turity of  tbe  last  renewal  note,  and  therefore 
each  of  the  two  $40  payments  are  not  barred 
by  the  statute  of  limitation.  All  of  the  vari- 
ous notes  referred  to  were  simply  renewals 
of  the  original  note  and  part  of  the  same 
contract,  and  simply  evidence  the  original 
loan  which  was  the  only  money  received  by 
the  plain  tift  from  the  bank,  and  It  is  there- 
fore apparent  that  said  payments  were  well 
within  the  statutory  period  of  two  years, 
and  the  court  did  not  err  In  admitting  evi- 
dence of  such  payments.  Any  usurious  in- 
terest that  may  have  been  Included  in  the 
note  given  by  the  plalntiCT  to  the  defendant 
for  which  Cherry's  note  was  substituted,  and 
wbidi  Cherry  subsequently  paid,  cannot  be 
considered  as  a  payment  by  the  plaintiff, 
and  the  court  committed  reversible  error  in 
admitting  the  same  in  evidence  and  includ- 
ing the  amount  thereof  in  the  directed  ver- 
dict, as  to  authorize  the  court  to  direct  a 
verdict  in  a  given  sum  there  must  be  enough 
competent  undenied  evidence  to  sustain  a 
verdict  rendered  in  accord  with  such  instruc- 
tions, is  a  canon  of  law  so  well  established 
as  to  not  require  the  citation  of  authorities 
in  support  thereof.  In  the  instant  case  the 
verdict  is  not  sustained  by  competent  evi- 
dence, and  the  trial  court  committed  reversi- 
ble error  in  denying  a  motion  for  a  new 
trial. 

This  cause  is  reversed  and  remanded,  with 
instructions  to  the  trial  court  to  set  aside 
the  verdict  rendered  and.  grant  a  new  trial, 
and  proceed  to  try  the  cause  in  accord  with 
the  views  expressed  in  this  opinion. 

PER  CURIAM.    Adopted  in  whole. 

(14  Okl.  Cr.  115) 

BROWN  V.  STATE.     (No.  A-3052.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct. 

6,   1017.) 

(Svtlab^  by  the  Court.) 
Cbiminal   Law   iS=»778(5),   823(9)— Instruc- 
tions—Reasonable  Doubt— Cuke  bt  Oth- 
EB  Insthuction. 
A  specific   instruction,   which   requires   the 
defendant  to  prore  the  material  elements  of  his 
dpfense  beyond  a  reasonable  doubt,  is  erroneous 
and  prejudicial,  and  is  not  cured  by  a  general 
instruction  that  the  defendant  is  presumed  to  be 
innocent  until  his  guilt  is  established  beyond  a 
reasonable  doubt. 

Appeal  from  District  Court,  Payne  County ; 
John  P.  Hlckam,  Judge. 

Arnold  Brown  was  convicted  of  manslaugh- 
ter in  the  first  degree,  and  he  appeals.  Re- 
versed and  remanded  for  a  new  trial. 

J.  M.  Springer,  of  Stillwater,  for  plaintiff 
in  error.  S.  P.  Freeling,  Atty.  Gen.,  and  R. 
McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  is  an  appeal  from  the 
district  court  of  Payne  county,  wherein  the 
plaintiff  in  error  was  convicted  of  manslaugh- 


ter in  the  first  degree  and  sentenced  to  i:.' 
years'  imprisonment  in  the  state  i>eDitentl- 
ary.  The  appeal  Is  by  transcript  of  the  iw- 
oif6,  and  serious  complaint  is  made  of  the 
court's  Instructions,  one  of  which  is  eqpedailj 
urged  to  be  prejudiciaL 

The  defense  interposed  was  self-defense, 
and  upon  this  issue  the  trial  oonrt  gave  the 
following  instruction: 

"The  defendant  admits  striking  the  body  anil 
head  of  the  deceased  at  the  time  and  in  the  man- 
ner charged  in  the  indictment,  but  claims  thst 
in  doing  so  he  was  acting  in  self-defenae,  whicb 
in  law  means  the  right  to  protect  one's  pensan 
against  an  attack,  injury,  or  danger  produced 
by  another.  The  right  to  defend  one's  self 
against  danger  or  attack,  not  of  his  own  seek- 
ing, is  an  inherent  right,  which  the  law  not  onlr 
concedes,  but  guarantees  to  all  men;  but  the 
law  does  not  permit  a  man  to  voluntarily  seek 
or  invite  a  combat.  The  right  of  self-defeaie 
does  not  imply  the  right  of  attack,  and  will  not 
avail  in  any  case  where  the  difficulty  is  sought 
for  or  induced  by  the  defendant  by  any  willful 
acts  of  his  own,  and  where  the  accused  volun- 
tarily, of  his  own  free  will,  entered  into  It,  no 
patter  how  imminent  his  peril  may  become 
during  the  ijrogresa  of  the  difBculty.  Nor  is 
any  one  justified  in  using  any  more  force  d&s 
is  necessary,  as  it  appears  to  him  at  the  time. 
//  yott  believe  from  the  evidence  mv  thie  oa*e 
beyond  a  reaionable  doubt  and  under  tliete  tn- 
itruciiont  that  at  the  time  the  MUtny  toot 
place  that  the  deoeaeed  «0M  ike  aggreaaor,  end 
firit  made  an  attack  upon  tk«  defendant,  and 
that  at  the  time  the  defendant  inflicted  the  mor- 
tal loound  upon  the  deceased  he  had  reaionaMi 
cause  to  apprehend  on  the  part  of  the  deeeaxtd 
a  design  to  kill  him  or  do  him  some  great  boiWy 
harm,  and  there  was  reasonable  caii«e  for  the 
defendant  to  apprehend  immediate  danger  of 
moh  design  hetng  acoomplished,  and  that  to 
avert  such  apprehended  danger  he  committed  the 
act,  that  at  the  time  ho  did  so  he  had  reasona- 
ble cause  to  believe  and  did  believe  it  necetsarg 
for  him  to  inflict  such  wound  in  the  irajr  he  did 
to  protect  himself  from  danger,  then  the  kiUint 
would  bo  justifiable,  and  you  should  acquit  the 
defendant.  And  in  this  connection  you  are  fur- 
ther instructed  that  it  was  the  defendant's  right, 
if  threatened  with  danger,  to  determine  from 
the  appearances  and  actual  state  of  tilings  sur- 
rounding him  as  to  the  necessity  of  resisting 
force  in  self-defense,  and  if  he  acted  from  rea- 
sonable and  honest  convictions,  measured  from 
defendant's  viewpoint,  he  will  not  be  held  re- 
sponsible for  a  mistake,  as  to  the  extent  of  the 
actual  danger  where  other  judicious  men  have 
been  alike  mistaken.  But  if  you  find  the  defend- 
ant was  the  aggressor  at  the  time  of  the  in- 
flicting of  the  mortal  wound,  then  he  is  not  en- 
titled to  the  plea  of  self-defense. 

"Given. 

"John  P.  Hickam,  District  Judge." 

It  is  contended  that  this  instruction  is 
prejudicial,  in  that  it  requires  the  defendant 
to  prove,  beyond  a  reasonable  doubt,  that  he 
acted  in  self-defense.  It  Is  clearly  evident 
from  the  instruction  that  the  court  committed 
prejudicial  error.  Evidently  the  court  would 
not  have  given  an  instiniction  on  self-defense, 
bad  there  not  been  evidence  sufficient  to  au- 
thorize the  giving  of  the  same.  Therefore 
the  defendant  was  entitled  to  a  clear  and  af- 
firmative instruction  covering  his  defense, 
and  one  which  'did  not  place  a  greater  bur- 
den upon  him  than  the  law  required.     The 
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ilefendant  Is  not  required  to  establlsb  tbe 
defense  of  self-defense  beyond  a  reasonable 
doubt,  as  stated  by  the  court  In  the  foregoing 
instruction;  but  he  is  only  required,  where 
the  killing  Is  admitted,  to  establish  tbe  de- 
fense of  self-defense  by  evidence  such  as, 
when  considered  with  the  other  eyldence  in 
the  ease,  raises  a  reasonable  doubt  of  bis 
Kuilt. 

While  it  is  true  that  the  Instructions  of  the 
court  must  be  considered  as  a  whole,  and  If, 
when  so  considered,  they  are  not  prejudicial 
to  the  defendant,  the  judgment  will  not  be  re- 
versed, yet  in  this  instance  the  foregoing  In- 
struction was  tbe  only  instruction  given 
which  touched  upon  the  issue  raisefd  by  the 
defendant  and  upon  which  he  based  his  en- 
tire defense.  This,  then,  was  a  specific  in- 
struction, and  it  would  not  be  proper  for  this 
court  to  say  that  such  an  instruction  was 
cured  by  the  general  instruction  given  that 
the  defendant  was  presumed  to  be  Innocent, 
and  that  the  burden  was  upon  the  state  to 
prove  his  guilt  t>eyond  a  reasonable  Qoubt, 
because  the  specific  instruction  relative  to 
self-defense  could  not  under  any  circumstanc- 
es be  reconciled  with  tbe  general  instructions 
theretofore  given   by   tbe   court.     Smith   v. 

State,  12  Okl.  Cr. ,  189  Paa  668,  and  cases 

cited. 

For  the  reasons  given,  the  judgment  must 
be  reversed,  and  the  cause  is  remanded  to 
tbe  district  court  of  Payne  county  for  a  new 
trial.  It  appears  that  the  defendant  is  con- 
£neU  In  the  state  penitentiary,  and  the  war- 
den of  sold  Institution  is  hereby  instructed 
to  deliver  the  said  Arnold  Brown  into  tbe 
custody  of  the  sheriff  of  Payne  county  upon 
proper  demand  by  said  officer. 

(14  OkL  Cr.  100)  — = 

WILLIAMS  V.  STATE.     (No.  A-2361.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct 

6,  1917.) 

(Syttaiut  by  the  Court.} 

1.  iHDICnnSNT  AND  Infobuation  «=»5B  — 
Technical   Plbadino. 

Technical  pleading  in  criminal  cases  is  not 
required  in  this  state,  and  the  common-law 
doctrine  of  strict  construction  has  been  aboUsb- 
ed  by  our  Code. 

2.  Pebjuet  «=»19(1)— Insufficienoy  of  In- 

SICTUENT— INOUCBKENT. 

Those  averments  in  an  indictment  or  in- 
formation for  perjury  which  form  the  founda- 
tion for  the  commission  of  tbe  offense,  com- 
monly called  inducement,  may  be  pleaded  in 
general  terms.  Under  our  Code  such  matters 
are  not  required  to  be  pleaded  with  that  preci- 
sion and  particularity  as  are  averments  which 
charge  the  offense  itself. 

3.  iNDicniBNT  AND  Infobuation  €=3l80, 
196(6)— Labcent— Name  of  Defendant  — 
Statute. 

Tbe  information  charged  the  alleged  per^ 
jury  to  have  been  committed  in  a  certain  case 
wherein  the  state  of  Oklahoma  was  plaintifC 
and  Frank  Wimberly  and  George  C.  Williams 
were  defendant  The  state  upon  the  trial  in- 
troduced an  information  against  O.  W.  Williams 


end  Frank  Wimberly,  heU,  there  was  no  ma- 
terial variance.  The  allegation  in  tbe  indict- 
ment referred  to  the  proceeding  as  a  whole, 
and  not  merely  to  the  information  filed  in  the 
case  in  which  the  alleged  perjury  was  com- 
mitted. L'nder  section  5775,  Revised  Laws 
1910,  defendant  was  required  when  arraigned. 
in  the  larceny  case  to  declare  his  true  name', 
and  the  record  of  this  case  shows  that  the 
larceny  case  was  prosecuted  to  conclusion 
against  George  C.  Williams. 

4.  Cbiuinai.  Law  «=»1171(4)— Appeal— Trial 
—Limitation  op  Aboument— Pbesumption. 

Where  the  record  shows  that  before  the  ar- 
gument was  commenced  the  court  over  the 
objection  of  counsel  for  defendant,  limited  tbe 
argumcpt  to  one  hour  on  a  side,  and  it  does  not 
afflrmepvcly  appear  that  counsel  for  defendant 
was  unable  to  complete  bis  argument  within 
the  time  allowed,  and  that  the  court  stopped 
and  refused  to  permit  further  argument  at  the 
conclusion  of  one  hour,  no  prejudicial  error  Is 
shown.  Under  such  a  state  of  the  record  this 
court  must  presume  that  an  hour  on  each  side 
was  sufficient  time  to  complete  the  argument 
or  else  if  not  sufficient  that  the  court  at  the 
conclusion  of  one  hour  further  extended  the 
time. 

Appeal  from  District  Court,  Sequoyah 
County;    John  H.  Pltchford,  Judge. 

George  Williams  was  convicted  of  perjury, 
and  be  appeals.    Judgment  affirmed. 

See,  also,  11  Okl.  Cr.  628,  150  Paa  90. 

T.  F.  Sbackelford,  of  Sallisaw,  and  Crump 
&  Crump,  of  Muskogee,  for  plaintiff  in  error. 

5.  P.  Freeling,  Atty.  Gen.,  and  B.  McMUian, 
Asst.  Atty.  Gen.,  for  tbe  State. 


MATSON,  J.  It  is  first  alleged  that  the 
trial  court  erred  in  overruling  tbe  demurrer 
to  the  information,  first,  in  that  the  infor- 
mation does  not  sufficiently  set  forth  the  sub- 
stance of  the  controversy  in  respect  to  which 
the  alleged  perjury  was  committed.  In  this 
connection  it  is  contended  that  tbe  informa- 
tion sets  forth  no  fact  showing  that  the  dis- 
trict court  of  Sequoyah  county  had  jurisdic- 
tion of  the  cause  therein  i)ending,  and  doea 
not  specifically  aver  that  said  court  had  ju- 
risdiction to  try  and  determine  said  cause. 

[1,2]  Without  quoting  from  the  Inforroa- 
ti<m  it  suffices  to  say  that  matters  of  induce- 
ment are  pleaded  In  general  terms,  and  not 
with  that  precision  and  particularity  requir- 
ed of  indictments  for  perjury  uu'der  the  com- 
mon law.  Sections  5746,  5753,  5791,  Revised 
Laws  1910,  provide: 

Section  5746:  "The  indictment  or  information 
is  sufficient  if  it  can  be  understood  therefrom: 

"First  That  it  is  entitled  in  a  court  having 
authority  to  receive  it,  though  the  name  of  tbe 
court  be  not  stated. 

"Second.  That  it  was  found  by  a  grand  jury 
or  presented  by  the  county  attorney  of  the 
county  in  which  the  court  was  held. 

"Third.  That  the  defendant  is  named,  or  if 
his  name  cannot  be  discovered,  that  he  is  de- 
scribed by  a  fictitious  name,  with  the  statement 
that  his  true  name  is  unknown. 

"Fourth.  That  the  offense  was  committed  at 
some  place  within  the  jurisdiction  of  the  court, 
except  where  the  act,  though  done  without  the 
local  jurisdiction  of  the  county,  is  triable  therein. 

"Fifth.  That   the   offense  was   committed   at 


^saToT  otlier  »■•■  see  uma  topic  snd  KET-NCMBER  In  all  Ker-Numbered  Digests  sod  IndexM 


Digitized  by 


Google 


764 


167  PACIFIC  BBPORTBR 


(OkL 


some  time  prior  to  the  time  of  filing  the  indict- 
ment or  inforamtion. 

"Sixth.  That  the  act  or  omission  charged  as 
the  ofTense  is  dearly  and  distinctly  set  forth 
in  ordinary  and  concise  language,  without  repeti- 
Uoni  and  in  such  a  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what 
is  intended. 

"Seventh.  That  the  act  or  omission  charged 
as  the  offense,  is  stated  with  sucli  a  degree  of 
certainty,  as  to  enable  the  court  to  pronounce 
judgment  upon  a  conviction  according  to  the 
right  of  the  case." 

Section  5T53:  "In  an  indictment  or  informa- 
tion fur  perjury,  or  sutMrnation  of  perjury,  it 
is  sufScient  to  set  forth  the  substance  of  the 
controversy  or  matter  in  respect  to  which  the 
offense  was  committed,  and  in  what  court  or 
before  whom  the  oath  alleged  to  l>e  false  was 
taken,  and  that  the  court  or  person  before 
whom  it  was  taken  had  authority  to  administer 
it,  with  proper  allegations  of  the  falsity  of  the 
matter  on  which  the  perjury  is  assigned;  but 
the  indictment  or  information  neetf  not  set 
forth  tlie  pleadings,  record;  or  proceedings,  with 
which  tbp  oath  is  connected,  nor  the  commis- 
sion or  authority  of  the  court  or  person  before 
whom  the  perjury  was  committed. 

Section  5791:  "The  defendant  may  demur  to 
the  indictment  or  information  when  it  appears 
upon  the  face  thereof,  either: 

"First.  That  the  grand  jury  by  which  an  in- 
dictment was  found  had  no  legal  authority  to 
inquire  into  the  offense  charged,  by  reason  of 
its  not  being  within  the  legal  jurisdiction  of  the 
county. 

"Second.  That  it  does  not  substantially  con- 
form to  the  requirements  of  this  chapter. 

"Third.  That  more  than  one  offense  ia  chart- 
ed in  the  indictment  or  information. 

"Fourth.  That  the  facts  stated  do  not  con- 
stitute a  public  offense. 

"Fifth.  That  the  indictment  or  information 
contains,  any  matter  which,  if  true,  would  con- 
stitute a  legal  justification  or  excuse  of  the  of- 
fense charged,  or  other  legal  bar  to  the  proseca- 
tion." 

Under  section  5746,  supra,  an  Indictment  or 
inforroation  is  sufficient  if  It  sets  out  the 
act  charged,  as  the  offense  "clearly  and  dis- 
tinctly •  •  •  In  ordinary  and  concise 
language,  without  repetition,  in  such  a  man- 
ner as  to  enable  a  per^n  of  commcm  under- 
standing to  know  what  Is  intended."  Tech- 
nical plea'dlng  in  criminal  cases  is  not  re- 
quired, and  the  commoD-law  doctrine  of 
strict  construction  has  been  abolished  by  our 
Code.  Section  5753,  supra,  is  takm  from 
St.  23,  George  II,  c.  11.  In  3  Bishop,  New 
Crim.  Proc.  (2d  E3d.)  {!  901,  905,  regarding 
indictments  for  perjury,  it  is  said: 

"Sec.  004.  The  following  distinctions,  if  borne 
in  mind,  will  be  helpful  to  a  proper  understand- 
ing of  this  entire  subject.  The  averments  are 
necessarily  and  always  of  two  classes— those 
which  disclose  a  foundation  for  the  commission 
of  the  offense,  and  those  which  charge  the  of- 
fense itself.  By  the  universal  rules  of  crim- 
inal pleading,  the  former,  commonly  called  in- 
ducement, may  be  general  in  terms,  and  be 
either  intro<luced  or  not  by  'whereas.'  Tlie 
latter  must  be  full,  direct,  and  specific.  What 
belongs  to  each  class  we  shall  see  as  we  pro- 
ceed. 

"Keeping  this  distinction  in  mind,  let  us  con- 
sider: First,  liow  to  set  out  the  proceeding  or 
course  of  justice  wherein  the  perjury  was 
committed.  On  principle,  since,  to  render  a 
false  swearing  perjury  there  must  be  an  issue 
or  inquiry  before  some  legally  competent  person 
or  tribunal,  the  some  must  l>e  alleged,  and  in 


a  way  to  show  a  Jurisdiction.  Bat  the  Jurisdic- 
tion is  not  the  complained  of  fault  of  the  defend- 
ant; it  is,  that  he  delivered  false  testimony. 
Hence  the  allegation  of  the  court  and  cause  is 
mere  introduction  or  inducement ;  and  hy  the 
rales  of  criminal  pleading,  oa  just  stated,  it 
need  not  be  made  by  direct  charge  or  in  detail; 
general  terms  will  suffice." 

In  the  case  of  Reg.  ▼.  Dunning,  11  Cos. 
Crim.  Cas.  661,  it  appears  that  a  question 
almost  identical  with  that  raised  in  this  case 
was  passed  upon.  The  Indictment  was  held 
to  be  sufficient,  although  matters  of  Induce- 
ment were  pleaded  only  In  general  terms. 
We  quote  from  lliat  opinion: 

"Channell,  B.,  delivered  the  judgment  of  the 
court  as  follows:  In  this  case  the  prisoner  was 
tried  and  convicted  at  the  last  summer  assizes 
held  at  Shrewsbury  before  Pigott,  B.,  for  per- 
jury committed  on  the  trial  at  the  general 
quarter  sessions  of  the  peace  for  the  county  of 
Sulup,  of  an  indictment  for  misdemeanor  against 
Isaac  Rowlands  and  John  Davies  for  an  offense 
against  the  person  of  John  Davies  under  section 
20  of  24  &  25  Vict.  c.  100.  The  case  at  the 
trial  was  fully  proved  in  every  necessary  par- 
ticular; but  it  was  objected  on  behalf  of  the 
prisoner,  and  has  been  argued  before  us,  that 
the  indictment  was  bad  in  form,  and  that  the 
judgment  should  therefore  be  arrested  and  the 
conviction  quashed.  The  objection  taken  at  the 
trial  was  that  the  indictment  did  not  state 
what  the  misdemeanor  was,  which  was  alleged 
to  have  been  tried  at  the  quarter  sessions,  or 
aver  that  it  was  one  triable  at  quarter  sessions, 
L  e.,  in  other  words,  did  not  aver  that  the  court 
of  quarter  sessions  had  jurisdiction  to  try  the 
misdemeanor.  This  objection,  when  dev^oped 
in  argument  before  us,  seemed  to  fall  into 
two  objections;  First,  that  the  indictment  did 
not  set  forth  the  substance  of  the  offense  charg- 
ed upon  the  defendant ;  and,  secondly,  that  it 
did  not  either  expressly  aver  or  show  by  neces- 
sary inference  that  the  court  before  which 
false  oath  was  taken  was  a  competent  author- 
ity to  administer  the  same.  As  to  the  first 
objection,  the  indictment  alleges  that  at  the 
general  quarter  sessions  a  certain  indictment 
for  misdemeanor  came  on  to  be  tried  in  due 
form  of  law,  in  which  one  Davies  was  pros- 
ecutor, and  Bowlands  and  Davies  were  defend- 
ants, and  was  then  and  there  tried  by  a  jury, 
etc.,  and  that  the  prisoner  appeared  as  a  %vit- 
ness  upon  the  said  trial,  and  was  then  dnly 
sworn,  etc.  The  indictment  then  sets  out  the 
matter  sworn  to  by  prisoner,  avers  ita  ma- 
teriality, and  negatives  its  truth  and  truthful- 
ness. The  objection  taken  is,  that  it  does 
not  statu  the  subject-matter  of  the  indictment 
for  misdemeanor  which  was  tried  at  the  ses- 
sions. But  that  seems  rather  to  point  out  an 
alleged  defect  in  not  stating  the  substance  of  the 
offense  charged  against  the  defendant  tried  at 
the  assizes.  The  substance  of  the  offense  charg- 
ed against  him  is,  that  in  a  judicial  proceeding 
he  swore  to  the  truth  of  certain  facts  which  are 
set  forth,  which  at  the  time  of  so  swearing  he 
knew  to  be  false.  'All  that  it  is  necessary  to 
state.'  says  Bullcr,  J.,  in  Rex  v.  Dowlin,  5  T. 
R.  311,  'is  that  there  was  a  certain  cause,  etc.. 
and  that  it  came  on  to  be  tried  in  due  form  of 
law,'  etc.  It  is  true,  as  pointed  out  by  the 
counsel  for  the  defendant,  that  in  that  case  it 
was  alleged  that  one  Kimber  was  tried  upon  a 
certain  indictment  for  murder,  etc.;  but  it 
seems  to  us  that  neither  Lord  Kcuyon,  nor 
Bullcr,  J.,  rely  upon  the  presence  of  the  words 
'for  murdeir*  in  stating  the  proposition  of  iaw, 
but  they  mention  them  only  in  their  relation  of 
the  actual  facts  of  that  case.  In  the  case  of 
Rex  V.  Callanan,  6  B.  &  C.  102,  all  that  was 
stated  was  the  substance  of  what  the  defend- 
ant swore,  and  that  he  did  so  uiwn  affidavit  be- 
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fore  a  commisaioner.  The  indictment  did  not 
state  the  cause  for  or  in  respect  of  which  the 
affidavit  was  made.  Yet  Abbott,  C.  J.,  says 
that  it  set  fortii  'the  substance  of  the  matter 
sworn,'  using  that  expression  as  equivalent  to 
'the  substance  of  the  offense  charged  upon  the 
defendant,  and  holding  tbe  case  to  be  conse- 
quently within  the  SUt  23  Geo.  II,  c.  11.  In 
Lavey  y.  Tbe  Queen,  17  Q.  B.  496,  the  objection 
taken  was  that  it  was  not  shown  that  the  coun- 
ty court  had  jurisdiction  over  tbe  suit  in  which 
ttie  alleged  false  oath  was  taken,  because  the  na- 
ture of  the  suit  was  not  sufficiently  described. 
'It  was  argued,'  says  Parke,  B.,  in  the  judg- 
ment, 'that  in  setting  forth  "the  substance  of 
the  offense"  it  was  not  sufficient  to  state  "the 
substance  of  the  matter  sworn  to,"  and  aver 
that  it  was  false,  and  to  allege  tbe  authority  of 
tbe  Judge  to  administer  the  oath.'  But  the  in- 
dictment was  nevertheless  held  to  be  sufficient 
on  the  ground  that  it  appeared  that  there  was 
a  judicial  proceeding,  and  that  the  defendant 
was  sworn  and  stated  certain  matter  which 
was  false,  and  that  the  judge  had  power  to 
administer  the  oath.  The  ground  of  decision 
is  that  the  substance  of  the  offense  charged  up- 
on the  defendant  sufficiently  appeared,  and  that 
the  court  had  competent  authority  to  adminis- 
ter tbe  oath.  These  cases  seem  to  us  to  be 
aothority  for  the  correctness  of  the  suggestion 
we  have  made  as  to  tbe  meaning  and  construc- 
tion of  the  statute,  and  for  holding  that  in  tbe 
present  case  the  substance  of  the  offense  charg- 
ed against  tbe  defendant  sufficiently  appears." 

In  the  case  of  People  t.  Ab  Bean,  77  Cal. 
12,  18  Pac  815,  the  Supreme  Court  of  Cali- 
fornia held: 

"An  information  for  perjury,  charging  that 
defendant  was  duly  sworn  in  a  certain  case 
'then  and  there  at  issue,  to  wit,  tbe  case  of 
People  v.  Martine,'  and  setting  out  defendant's 
testimony  therein,  with  an  averment  of  its  ma- 
teriality, sufficiently  'sets  forth  the  substance 
of  the  controversy  in  respect  to  which  the  of- 
fense was  committed,'  as  required  by  Pen.  Code 
Cal.  S  966." 

See,  also,  Teag:ne  t.  State,  12  OkL  Cr.  — , 
163  Pac.  954 ;  People  v.  Schweiehler,  16  Cal. 
App.  738,  117  Pac.  939;  State  v.  Gordon,  196 
Mo.  185,  95  S.  W.  420. 

Under  the  reasoning  of  the  foregoing  au- 
thorities it  is  our  opinion  that  the  matters 
of  inducement  in  the  information  complained 
of  by  plaintiff  in  error  are  sufficiently  pleaded 
to  have  authorized  tbe  trial  court  to  over- 
rule tbe  demurrer  thereto. 

[3]  It  is  also  contended  that  there  Is  a 
fatal  variance  between  the  allegations  of  the 
Information  and  tbe  proof.  This  contention 
Is  stated  by  counsel  as  follows: 

"In  this  connection  we  call  the  court's  atten- 
tion to  the  fact  that  the  information  upon  which 
this  defendant  was  tried  in  this  case  charges 
the  defendant  to  have  committed  perjury  'in  a 
certain  case  then  and  there  pending  wherein  the 
state  of  Oklahoma  was  plaintiff  and  Frank 
Wimberly  and  George  C.  Williams  were  de- 
fendants,' and  the  information  in  tbe  case  out 
of  which  this  perjury  charge  is  alleged  to  have 
^rown  and  upon  which  this  prosecution  is  based 
IS  an  information  against  G.  W.  Williams  and 
Frank  Wimberly.  It  will  be  observed  that  in 
the  present  information  it  is  charged  that  the 
case  out  of  which  the  perjury  charge  is  alleged 
to  have  grown  is  against  Wimberly  and  Wil- 
liams, the  name  of  Wiml)erly  coming  first,  yet, 
the  information  introduced  in  evidence  and 
charging   the   crime   of   larceny,    the   name  of 


Williams  appears  first,  and  the  information 
herein  charges  tliat  the  perjury  offense  was  com- 
mitted in  a  case  against  Wimberl^p  and  George 
0.  Williams,  but  me  information  introduced  in 
evidence  charges  that  the  case  out  of  which  the 
perjury  charge  is  alleged  to  have  grown  is 
against  G.  W.  Williams  and  Frank  Wimberly. 
Now,  George  C.  Williams  and  G.  W.  Williams 
could  not  possibly  be  one  and  the  same  per- 
son, and  we  submit  that  the  charge  in  the  in- 
formation at  bar  to  the  effect  that  perjury  was 
committed  in  a  cause  pending  against  6.  W. 
Williams  and  Frank  Wimberly  is  descriptive 
of  the  offense  sought  to  be  charged  in  this 
information.  There  is  absolutely  nothing  in 
the  information  herein  to  identi^  the  offense 
sought  to  be  charged  or  tbe  cause  in  which  it 
is  claimed  that  the  perjury  was  committed,  ex- 
cept the  style  of  the  case  as  set  forth  in  the 
information." 

This  contention  is  without  merit  The  al- 
legation in  tbe  Indictment  referred  to  the  pro- 
ceeding as  a  whole,  and  not  merely  to  the 
information  tiled  in  the  case  In  which  the 
alleged  perjury  was  committed.  It  was  im- 
material as  to  what  name  was  alleged  to  be 
the  name  of  the  defendant  in  the  larceny  in- 
formation. Under  section  6775,  Rev.  Laws 
1910,  It  was  the  duty  of  the  defendant  when 
arraigned  in  the  larceny  case  to  declare  bis 
true  name  If  "G.  W.  Williams"  was  not  his 
true  name.  Tbe  record  here  shows  that  tbe 
defendant  testified  and  gave  his  name  In  the 
larceny  case  as  George  C.  Williams.  Tbe 
identity  of  tbe  proceeding  in  wblcli  the  per- 
jury -was  committed  as  well  as  the  identity  of . 
tbe  defendant  In  that  case  Is  clearly  estab- 
lished by  the  proof  in  this  case  not  to  be  at 
variance  with  the  allegations  of  tbe  Informa-' 
tlon. 

The  allegations  of  the  information  and  the 
record  in  this  case  are  ample  to  protect  this 
defendant  against  any  subsequent  prosecution 
for  the  perjury  intended  to  be  described  and 
tbe  mistake  of  the  pleader  In  tbe  larceny 
case  in  failing  to  allege  in  tbe  Information 
the  correct  name  of  the  defendant  cannot 
avail  him  in  this  case  where  in  tbe  former 
proceeding  be  defends  and  appeals  (11  Okl. 
Or.  628,  150  Pac.  90),  In  bis  true  name,  the 
one  under  which  be  Is  prosecuted  in  tbe  lat- 
ter. State  v.  Perry,  117  Iowa,  403,  91  N. 
W.  705;  Henderson  v.  Commonwealth,  122 
Ky.  290,  91  S.  W.  1141 ;  State  v.  Hester,  122 
N.  C.  1047,  29  S.  E.  380. 

It  is  also  contended  that  the  court  erred 
in  limiting  the  argument  of  counsel  for 'the 
defendant  over  defendant's  objection. 

[4]  The  record  shows  that  before  tbe  ar- 
gument commenced  the  court  inquired  of 
counsel,  on  both  sides,  what  time  would  be 
required  In  argument  Counsel  for  the  state 
announced  that  45  minutes  would  be  sufil- 
cient,  whereupon  counsel  for  the  defendant 
objected  to  balng  limited.  Thereujxjn  the 
court  announced  that  It  was  bis  opinion  that 
one  hour  on  a  side  was  sufficient  to  argue  the 
ease,  to  which  limitation  of  argument  tbe 
defendant's    counsel    objected.     The   record 
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does  not  Bbow  how  innch  time  was  consuined 
In  ar^ment  either  by  the  state  or  by  the 
defendant.  Under  the  sixth  subdivision  of 
section  5870,  Revised  Laws  1910,  it  was  error 
for  the  court  to  limit  the  argument  But  it 
is  not  every  error  that  authorizes  a  reversal 
of  a  judgment  of  coavictiou.  There  mu&t  not 
only  be  error,  but  error  must  be  coupled  with 
Injury,  unless  the  statute  speciflcally  pro- 
vides that  if  a  certain  error  is  committed  the 
cause  shall  be  reversed.  It  is  Impossible  to 
tell  from  this  record  whether  or  not  the  de- 
fendant was  injured  by  this  ruling  of  the 
oourt.  Injury  is  never  presumed  by  this 
court,  it  must  affirmatively  appear  from  the 
record.  The  record  does  not  indicate  whether 
or  not  counsel  for  defendant  was  able  to  com- 
plete his  argument  within  the  time  allowed 
by  the  court,  and  if  not  that  the  court  stop- 
l>ed  bis  argument  at  the  conclusion  of  one 
hour,  or  If  on  the  other  hand  he  was  unable 
t«  complete  his  argumeut  within  an  hour  that 
the  court  did  not 'allow  him  additional  time 
at  the  conclusion  of  an  hour. 

The  mere  fact  that  the  court  announced 
before  the  argument  began  that  It  would  be 
limited  to  an  hour  on  each  side  does  not  con- 
stitute a  limitation  of  the  argument  to  one 
hour.  The  record  must  show  affirmatively 
that  at  the  conclusion  of  an  hour's  argument 
on  a  side  that  the  court  refused  to  permit 
further  argument  to  be  made  else  the  pre- 
■  sumption  will  be  that  the  hour  allowed  was 
sufficient  to  complete  all  the  argument  that 
^counsel  desired  to  make  and  there  was  no 
injury  resulting.  We  hold  therefore,  that  the 
record  does  not  show  affirmatively  that  the 
defendant  was  Injured  in  this  case  by  this 
action  of  the  trial  court 

We  have  carefully  examined  the  record  in 
connection  with  alleged  misconduct  on  the 
part  of  the  county  attorney  during  the  trial, 
and  find  that  the  action  of  the  court  in  rebuk- 
ing said  officer  and  admonishing  the  jury  not 
to  consider  the  same  was  sufficient  under  the 
circumstances  to  correct  any  error  commit- 
ted. Other  matters  complained  of  are  with- 
out merit  and  unsupported  by  the  citation  of 
any  authority  In  counsel's  brief. 

An  examination  of  the  record  indicates 
clearly  the  guilt  of  this  defendant.  His  pun- 
ishment was  fixed  at  five  years'  imprison- 
ment, the  minimum  under  the  statute.  The 
crime  of  perjury  strikes  at  the  very  founda- 
tion of  Justice  and  should  never  be  leftun- 
pauisbed  where  the  guilt  of  the  accused  is 
evident,  and  where  the  errors  complained  of 
are  of  a  technical  character  depriving  the  de- 
fendant of  no  substantial  right 

The  Judgment  is  affirmed. 

DOYLE,  P.  J.,  and  ARMSTRONG,  J.,  con- 
cur. 


(63  Colo.  iM) 
COOKB  et  al.   t.   GRAND   YAU/EY  NAT. 

BANK.    (No.  85S7.) 

(Supreme  Ck>urt  of  Colorado.     July  2,  1917. 

Rehearing  Denied  Oct  8,  1917.) 

AppitAL   AND    ERBOB   €=»  1010(1)    —    ItBVIEW— 

Findings. 
Where  the  trial  court  correctly  applied  tfa« 
law,  and  its  findings  were  sustained  by  the  evi- 
dence, the  judgment  will  be  upheld  on  appeal. 

Kn  bana  Error  to  District  C^urt,  Denver 
County;    John  U.  Denison,  Judge. 

Action  by  the  Grand  Valley  National  Bank, 
against  James  J.  Cooke  and  the  National 
Surety  Company.'  There  was  a  Judgment  for 
plaint  Itf,  and  defendants  bring  error.  Af- 
firmed. 

Ralph  W.  Smith,  Doud  &  Fowler,  and  Gold- 
Ing  Fairfield,  all  of  Denver,  for  plalntitts  in 
error,  ijchuyler  &  Schuyler  and  William  R. 
Eaton,  all  of  Denver,  for  defendant  In  er^ 
ror. 

TELLER,  J.  The  defendant  In  error  re- 
covered a  Judgment  against  the  plaintUfs  in 
error  in  an  action  based  upon  the  following 
state  of  facts: 

The  bank  entered  Into  a  contract  with 
plaintift  in  error  Cooke  by  which  he  was  to 
construct  for  it  a  banking  building,  within  a 
specified  time,  at  a  maximum  cost  of  $90,446. 
Said  Cooke  was  to  obtain  bids  for  the  woii: 
and  material  required,  to  be  submitted  to  and 
approved  by  the  architect  in  charge,  and  was 
to  receive  for  bis  services  a  commission  of  6 
per  cent,  on  the  guaranteed  cost  of  said 
building.  He  agreed  to  pay  all  the  cost  of 
the  building  In  excess  of  said  stated  sum. 

The  suit  was  on  the  bond  given  by  (>x>ke 
and  the  Surety  Company  to  secure  the  per- 
formance of  the  terms  of  said  contract  The 
complaint  alleges  that  Cooke  violated  the 
contract.  In  that  the  total  cost  of  the  building 
was  $15,514.70  in  excess  of  the  guaranteed 
maximum  cost  specified  in  the  contract,  and 
prayed  Judgment  for  that  amount 

The  answer  alleges  that  material  altera- 
tions were  made  in  the  plans  which  increased 
the  cost  of  the  building  In  the  sum  of  more 
than  $23,(K)0.  The  answer  describes  some  of 
the  changes,  and  charges  that  a  part  of  the 
steelwork  cost  more  than  it  would  have  cost 
had  the  architect  made  proper  reduction  from 
the  bill  of  the  contractor  therefor,  as  defend- 
ant requested  him  to  do,  and,  finally,  alleges 
that  the  increased  cost  was  wholly  due  to  the 
changes  made  in  the  plans  by  or  with  the 
consent  of  the  bank  or  Its  architect  A  coun- 
terclaim filed  with  the  answer  demanded 
Judgment  for  $26,767.58. 

The  cause  was  referred  to  a  referee,  who 
reported  that  the  excess  cost  of  the  boildings, 
for  which  the  defendant  Cooke  was  liable 
was  $13,303.75,  that  the  plaintiff  was  entitled 
to  damages  aggregating  over  $6,000  in  add!- 


As>For  otlker  cases  se*  sama  topic  and  KBT-NUMBB8  In  alt  Kar-Numbeml  DiscaU  and  Indaxos 


Digitized  by 


Google 


Colo.) 


MILLER  T.  CITT  AND  0OuJ^fTT  OF  DENVER 


767 


Uon  to  the  excess  payments  above  mentioned, 
and  that  defendants  be  allowed  nothing  oa 
the  counterclaim.  Motions  were  filed  by  both 
parties  seeking  a  modlflcatlan  of  the  report, 
and  on  argument  thereof  the  court  held  that: 
"The  plaintiff's  measure  of  damages  is  the  ex- 
cess of  actual  cost  over  the  contract  limit  of 
$90,446.  But  from  this  must  be  deducted  the 
cost  of  all  extras;  the  additional  cost  caused 
hj  changes  made  under  the  contract;  the  addi- 
tional cost,  if  any,  in  whidi  plaintiff  partici- 
pated, or  to  which  plaintiff  consented,  including 
the  additional  cost  if  any,  caused  by  delay  in  the 
cause  of  which  plaintiff  participated  or  to  which 
It  consented." 

The  decree  modified  the  report  of  the  ref- 
eree so  tjiat  the  plaintiff  recovered  $4,283.31, 
with  Interest  from  September  15,  1911. 

Judgment  was  accordingly  entered  In  favor 
of  plaintiff  In  the  sum  of  $5,430.38.  Both 
sides  assigned  errors,  and  the  case  has  been 
elaborately  argued  both  as  to  the  law  and  the 
facts. 

Ui)on  a  careful  review  of  the  record,  and 
full  consideration  of  the  briefs,  we  are  of  the 
opinion  that  the  findings  of  the  trial  court 
are  sustained  by  the  evidence,  and  that  the 
law  was  correctly  applied  thereto. 

The  judgment  is  accordingly  afiirmed. 

Affirmed. 

ALLEN,  J.,  not  participating. 


(S3  Colo.  3SE) 
MILLER   v.    OITY    AND   CX)UNTX    OF 

DENVER.     (No.  8966.) 

(Supreme  Court  of  Colorado.     June  4,   1917. 
Rehearing  Denied  Oct  8,  1917.) 

1.  Apfkai.  and   E<bbor  «=s882(5)— RBVncw— 
Issues. 

Where  a  defendant  in  ejectment  sought  by 
cross-complaint  to  quiet  his  title  to  the  property 
involved,  he  cannot  complain  upon  appeal  be- 
cause the  issue  so  tendered  were  litigated. 

2.  MoBTGAOEs  €=>540— Replication— DiFTEB- 

BNT  KeLIEF. 

Where  an  answer  in  ejectment  alleged  that 
a  trust  deed  foreclosure,  under  which  plaintiff 
claimed,  was  void,  the  replication  could  seek  to 
have  the  trust  deed  declared  a  lien  if  plaintiff 
failed  to  establish  fee  title;  the  complaut  and 
replication  not  being  inconsistent. 
8.  mobtgaoes  «=>319(3)  —  fobecujbuke  — 
Patvent. 
Evidence  that  the  holder  of  a  mortgage  note 
bid  in  the  property  at  a  void  foreclosure  sale,  and 
that  tne  amount  of  such  purchase  price  was 
indorsed  on  the  note,  does  not  establish  payment, 
since  the  mortgage  beneficiary  neither  got  nor 
paid  anything. 

4.  Appeal  and  Ebbob  ®=3l041(2)— Habmlxss 

Ebbob— Amending   Pleadings. 
Any  error  in  permitting  amendment  of  an 
ejectment  complaint  is  harmless  where  defend- 
ant prevailed  on  the  ejectment  issue. 
6.  Ejectment  «=>76— Amendment  or  Puead- 

ING — Pbateb  fob  Relief. 
Under  Rev.  St.  1008,  §§  81-84,  regarding 
amendment  and  liberal  construction  of  plead- 
ings, and  disregard  of  immaterial  defects,  there 
is  no  abuse  of  discretion  in  allowing  a  prayer 
for  relief  in  an  ejectment  complaint  to  be  amend- 
ii  during   the   trial   where   all   testimony   re- 


ceived  would  have  been  admissible  under  the 
original  complaint. 

6.  Plkadino  «=»253— Amendment  of  Plead- 
>N0  —  Time  to  Answeb  Amended  Com- 
plaint. 
There  was  no  abuse  of  discretion  in  refusing 
defendant  20  days  to  plead  to  an  amended  eject- 
ment complaint  which  enlarged  the  prayer  for 
relief  where   he   was   offered,    but   declined,   a 
reasonable  time  to  meet  the  issues  raised  by  the 
amendment. 

En  Banc.  E2rror  to  District  Court,  City  and 
County  of  Denver ;  Charles  O.  Butler,  Judge. 

Action  by  the  City  and  County  of  Denver, 
trustee,  against  Charles  F.  Miller.  Judgm^it 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Charles  F.  Miller,  of  Denver,  pro  se.  James 
A.  Marsh  and  Jacob  J.  Lleberman,  both  of 
Denver,  for  defendant  In  error. 

HTTJ»,  J.  This  action  was  instituted  by 
Lucius  F.  Hallett,  as  trustee,  the  predecessor 
in  interest  of  the  defendant  in  error  there- 
after substituted  as  plaintiff.  The  complaint 
alleged  that  Hallett  was  the  owner  in  fee,  en- 
titled to  and  had  demanded  possession  of  lots 
21,  22,  and  23  in  block  55,  CurUs  &  Clark's 
addition  to  Denver.  The  prayer  was  for  pos- 
session, damages,  etc.  The  plaintiff  in  error. 
Miller  (one  of  the  defendants,  hereafter  call- 
ed the  defendant),  filed  answer  in  which  he 
claimed  ownership,  alleged  possession,  etc. 
By  cross-complaint  he  alleged  possession  and 
ownership,  etc.,  and  prayed  that  his  title  be 
quieted  as  against  the  plaintiff. 

Judgment  was  in  favor  of  the  defendant 
Miller  in  the  ejectment  suit  and  against  him 
upon  his  cros9-compIaiut  as  against  the  in- 
terest of  the  plaintiff  evidenced  by  a  deed  of 
trust,  which  the  court  held  constituted  a 
valid  lien  upon  the  property,  the  note  which 
It  was  given  to  secure  not  having  been  paid. 
The  court  further  held  that  a  trustee's  deed 
given  by  the  trustee  named  in  the  deed  of 
trust  to  the  plaintiff,  the  then  owner  of  the 
note  upon  a  purported  foreclosure  by  the  trus- 
tee, was  void  and  ordered  it  canceled  in  con- 
formity with  the  prayer  of  the  defendant 
Miller. 

The  record  discloses  that  long  prior  to  this 
controversy  Robert  Gammon  gave,  his  note 
for  $5,000,  with  interest  to  George  W.  Clay- 
ton, and  to  secure  its  payment  gave  a  deed  of 
trust  to  S.  N.  Wood  as  trustee  for  the  use  of 
Clayton  upon  lots  21,  22,  and  23  in  block  55, 
Curtis  &  Clark's  addition  to  'Denver,  and  on 
lots  21,  22,  and  23  in  block  55,  Steck's  addi- 
tion to  Denver,  tiien  owned  by  him ;  that  the 
description  in  Curtis  &  Clark's  addition  cov- 
ered about  two-thirds  of  the  laud  included  in 
the  deed  of  trust,  that  in  Steck's  addition 
one-third ;  that  it  took  these  descriptions  in 
each  addition  to  cover  the  entire  tract,  which 
was  75  by  125  feet;  that  defendant  Miller 
purchased  this  land  subsequent  to  the  record- 
ing of  the  deed  of  trust,  and  that  the  deed  to 
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him  provided  that  the  title  conveyed  was  sub- 
ject to  tbls  lien ;  that  In  1912  Moses  HaUett, 
as  executor  of  the  Clayton  will,  causM  Wood 
to  purport  to  foreclose  the  deed  of  trust; 
that  Hallett  purported  to  buy  the  property  at 
the  attempted  foreclosure  sale  as  the  benefici- 
ary ;  that  after  his  demise  his  son  Lucius  F. 
Hallett  succeeded  him  as  such  executor  and 
Instituted  this  suit  In  ejectment 

[1]  The  defendant  alleges  that  the  city  was 
wrongfully  allowed  to  rely  upon  two  separate 
distinct  and  Inconsistent  causes  of  action  In 
one  suit.  The  suit  was  In  ejectment  The 
defendant,  by  cross-complalnt,  sought  to  quiet 
his  title  as  against  Hallett  He  (HaUett)  pre- 
sented a  defense  thereto.  The  city  lost  In  Its 
ejectment  suit.  Miller  in  his  quieting  title 
suit  WTiether  he  (MlUer)  had  the  right  to 
luject  that  issue  into  the  ejectment  suit  will 
not  be  determined.  The  court  and  plaintiff 
having  accepted  it  as  an  issue  at  his  initia- 
tion, he  cannot  be  heard  to  complain  because 
it  was  tried. 

[2]  The  plaintiff's  answer  to  defendant's 
cross-complakit  set  forth  the  existence  of  the 
note  and  deed  of  trust,  alleging  that  the  note 
was  unpaid;  that  they  constituted  a  valid 
lien  upon  the  property ;  that  Miller's  Interest 
in  the  lots  was  acquired  subsequent  to  this 
lien  and  was  made  expressly  subject  thereto, 
etc.  The  defendant  claims  that  as  Hallett, 
and  thereafter  the  dty,  pleaded  title  in  fee  in 
the  ejectment  suit  based  upon  the  trustee's 
attempted  foreclosure  evidenced  by  Ills  pur- 
ported trustee's  deed,  that  they  could  not 
thereafter,  as  a  defense  to  his  quieting  title 
action,  allege  that  the  -note  and  deed  of  trust 
were  a  lien  on  the  property ;  tliat  by  claim- 
ing ownership  under  the  trustee's  deed  they 
elected  between  two  inconsistent  remedies, 
and  were  bound  by  this  election,  and  were 
therefore  estopped  from  taking  any  other  po- 
sition, and  claiming  that  the  note  and  deed 
of  trust  are  a  lien  upon  the  property.  The 
authorities  cited  to  sustain  this  contention 
are  not  applicable  to  this  case.  Had  the  de- 
fendant not  interposed  his  cross-complalnt, 
the  Issue  to  be  determined  would  have  been 
the  validity  of  the  trustee's  deed  in  which  the 
court  would  only  have  set  aside  the  foreclo- 
sure sale,  or  held  It  for  naught,  probably 
canceled  the  trustee's  deed,  gave  Judgment  to 
defendant  for  costs  and  stopped  there.  This 
would  not  have  been  a  determination  of  the 
city's  right  under  their  note  and  deed  of 
trust,  which,  under  the  ruling  in  Stephens  v. 
Clay,  17  Colo.  489,  30  Pac  43,  31  Am.  St 
Rep.  328,  would  have  still  remained  a  lien 
upon  the  lots.  There-  is  no  selection  of  in- 
consistent remedies  In  the  plaintiff  claiming 
in  appropriate  proceedings  that  it  held  the 
legal  title  through  the  trustee's  deed  as  the 
result  of  the  attempted  sale,  and  that  if  it 
did  not,  upon  account  of  the  invalidity  of  the 
foreclosure  proceedings,  that  then  it  held  an 
equitable  interest  by  virtue  of  the  original 
deed  of  trust    The  first  of  these  was  pre- 


sented by  a  suit  in  ejectment ;  Uie  second  hj 
replication  to  defendant's  cross-oomplaint, 
wherein  he  sought  to  quiet  his  title  as  ag&list 
all  claims  of  the  city.  He  brought  this  latter 
into  the  ejectment  suit,  and  it  was  then  for 
the  court  to  decide  whether  the  city  had  the 
greater  title,  to  wit,  the  fee  by  virtue  of  the 
pretended  foreclosure  which  Included  the  less- 
er, or  whether  it  had  the  lesser  interest  rep- 
resented by  its  note  and  deed  of  trust  Un- 
der the  drcumstances  disclosed,  it  liad  the 
right  to  claim  both.  Stephens  v.  Clay,  IT 
Colo.  489,  30  Pac.  43,  31  Am.  St  Rep.  328; 
Lewis  V.  Hamilton,  26  Colo.  263,  58  Pac.  196; 
Empire  R.  &  CatUe  Co.  v.  HoweU,  22  Colo. 
App.  684,  126  Pac.  1096;   27  Cyc.  1493,  1494. 

[3]  The  defendant's  argument  that  the 
proof  shows  the  note  was  paid  is  withont 
merit  The  evidence  is  uncontradicted  that 
at  the  pretended  foreclosure  sale  the  lots 
were  bid  In  by  the  owner  of  the  note  to 
whom  the  trustee's  deed  was  executed ;  that 
the  trustee  Indorsed  the  amount  of  the  pa^ 
ported  purchase  price  on  the  note.  There  Is 
no  claim  that  payment  was  otherwise  made. 
As  this  purported  sale  was  held  to  be  void, 
and  the  trustee's  deed  ordered  canceled  upon 
account  of  ambiguity  and  InsufBclency  of  de- 
scription of  the  property  attempted  b)  be 
sold,  the  beneficiary  got  nothing  and  paid 
nothing,  and  the  trustee  received  nothing. 
Hie  ruling  in  Stephens  v.  Clay,  supra,  con- 
trols this  question. 

[4-6]  It  is  claimed  that  the  court  erred  in 
allowing  the  city  to  amend  its  pleadings  dar- 
ing the  trlaL  The  record  discloses  that  this 
cause  was  tried  with  another  between  the 
parties  pertaining  to  the  same  property.  It 
is  difficult  to  determine  from  this  record  what 
portion  of  this  complaint  applies  to  this  case, 
as  amendments  appear  to  have  been  allowed 
in  both.  That  portion  pertaining  to  the  eject- 
ment pleadings,  if  well  taken,  can  be  elimi- 
nated as  harmless,  for  the  reason  that  the 
defendant  was  successful  on  that  Issue.  By 
amendment  to  its  answer  to  defendant's  cross- 
complalnt,  the  city  was  allowed  to  plead  cei^ 
tain  facts  which  tended  to  show  that  in  case 
the  trustee's  deed  was  void  that  the  note  and 
deed  of  trust  were  still  a  lien  upon  the  prc^ 
erty.  A  comparison  between  this  amendment 
and  the  original  replication  convinces  us  that 
all  the  testimony  could  have  been  intfodaced 
under  the  Issues  made  withont  this  amend- 
ment The  only  material  difference  was  la 
the  prayer  wherein  the  plaintiff  prayed  that 
the  deed  of  trust  be  decreed  a  present  lien 
upon  the  property.  The  facts  pleaded  in  the 
original  replication,  sustained  by  the  testimo- 
ny, disclose  that  the  dty  was  entitled  to  this 
relief,  for  which  reason  there  was  no  abuse 
of  discretion  in  allowing  this  amendment  dni^ 
ing  the  trial.  Sections  81-84,  Rev.  Code  190& 
When  defendant  objected  to  this  amendment 
as  coming  during  the  trial,  he  was  advised 
by  the  court  that  it  would  be  allowed,  bnt  If 
he  was  taken  by  Buipilse,  or  for  any  other 
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reason  desired,  sucb  reasonable  time  as  he 
might  require  to  meet  any  Issue  raised  by  the 
amendment  would  be  given  him.  He  declined 
to  take  advantage  of  this  privilege,  but  in- 
stead insisted  that  20  days  be  given  him  to 
plead  thereto.  This  was  refused.  We  find 
no  abuse  of  discretion  in  this  respect. 

The  Judgment  is  affirmed. 

Affirmed. 

(63  Colo.  388) 

MIIJiER  V.  CITI  AND  COUNTY  OF  DEN- 

VEB.     (No.  9187.) 

(Supreme  Court  of  Colorado.     June  4,  1917. 

Rehearing  Denied  Oct  8,  1917.) 

1.  Judges  «=>39— Disquaumcation— Inteb- 

Where  a  will  designated  the  presiding  judge 
of  a  judicial  district,  or  such  person  as  he  may 
appoint,  a  trustee  to  administer  a  trust,  a  judge 
of  such  district,  other  than  the  presiding  judge 
and  who  had  not  been  appointed  a  trustee,  is 
not  disqualified  from  deciding  a  case  involvmg 
■ucb  trust  estate. 

2.  Abatement  and  Revivai.  ©=8(2)— Pend- 
ing Actions— MoBTOAGE  Foeeclosobb. 

A  mortgage  foreclosure  suit  is  not  precluded 
by  a  pending  ejectment  action  involving  tlie 
same  property  in  which  defendant  claimed  the 
trust  deed  was  void,  and  plaintiff  sought  to 
have  such  deed  declared  a  lien  upon  the  prop- 
erty if  he  faiiaj  to  establish  a  fee  title. 

3.  MOBTQAOKS  «=>412  —  FOKECLOSUBE  —  EST- 
SVCTv 

A  void  mortgage  foreclosure  in  which_  plain- 
tiff's predecessor  as  mortgagee  bought  in  the 
property  does  _  not  prevent  subsequent  fore- 
closure proceedings. 

En  Banc.  Error  to  District  Court,  City  and 
County  of  Denver ;   Charles  C.  Butler,  Judga 

Action  by  the  City  and  County  of  Denver, 
trustee,  against  Charles  F.  MlUer.  Judg- 
ment for  plaintiff,  and  defendant  applies  for 
supersedeas.  Supersedeas  denied,  and  Judg- 
ment affirmed. 

See,  also,  167  Pac.  767. 

Charles  F.  Miller,  of  Denvw,  pro  se.  James 
A.  Marsh  and  Jacob  J.  Lleberman,  both  of 
Denver,  for  defendant  In  error. 

HIIiLk  J.  This  action  by  the  defendant  In 
error  was  upon  a  promissory  note  and  to 
foreclose  a  deed  of  trust  as  a  mortgage  given 
to  secure  Its  payment  The  judgment  was 
as  prayed.  By  the  last  will  and  testament 
of  George  W.  Clayton,  deceased,  title  to  cer- 
tain proi>ertleB  of  his.  Including  the  note  sued 
on,  ultimately  passed  to  the  defendant  in  er- 
ror as  trustee  for  the  uses  and  purposes 
designated  In  his  will.  The  dty  accepted  the 
trust  and  took  title  accordingly,  its  right 
to  do  80  has  heretofore  been  sustained.  Clay- 
ton V.  Hallett  et  al.,  30  Colo.  231,  70  Pac.  429, 
68  L.  R.  A.  407,  97  Am.  St  Rep.  117. 

[1]  The  will  provides  for  establishing  and 
maintaining  an  educational  Institution  to  be 
known  aa  the  George  W.  Clayton  College,  to 
be  tinder  the  management  of  a  board  of  trus- 
tees. It  designates  the  presiding  Judge  of 
the  district  court  of  the  Second  judicial  dis- 


trict, or  such  person  as  he  may  appoint  aa 
a  member  of  this  board.  It  also  provides 
that  the  dty,  as  owner  in  trust  of  his  prop- 
erty, shall  allow  the  Income  therefrom  to  gc 
to  the  support  of  this  college.  For  these  rea- 
sons, it  is  urged  that  not  only  the  presiding 
Judge  of  the  Second  Judldal  district,  but  Hon. 
C.  C.  Butler,  the  Judge  who  tried  the  case,  as 
well  as  the  Other  judges  of  said  district,  were 
all  disqualified  to  act  upon  account  of  inter- 
est In  the  controversy,  and  the  court  was 
without  Jurisdiction  In  the  premises.  This 
contention  was  not  made  In  the  court  below 
until  after  the  case  had  been  tried,  but  re- 
gardless of  this  it  Is  untenable.  Judge  But- 
ler was  not  a  member  of  this  board,  and 
hence  was  in  no  respect  Interested  In  the  re- 
sult of  the  controversy.  Had  he  been  the 
presiding  Judge,  It  is  probable  (though  need 
not  be  determined)  that  this  would  not  make 
him  a  party  in  Interest  to  the  extent  of  dis- 
qualifying him  to  try  the  case.  The  weight 
of  authority  Is  that  It  would  not  23  Cyc. 
579,  580. 

[2j  The  plaintiff  In  error  pleaded  another 
cause  of  action  pending  undetermined  in  this 
court  between  the  same  parties,  and  alleged 
that  It  pertains  to  the  same  cause  of  action. 
He  assigns  error  in  the  court's  refusal  to  sus- 
tain this  plea.'  The  action  referred  to  was 
in  ejectment  The  complaint  therein  alleged 
that  the  city  (or  its  predecessor  rather  by 
whom  the  suit  was  brought)  was  the  owner 
of  three  of  the  lots  upon  which  foreclosure 
is  sought  in  this  case.  The  plaintiff  in  error, 
as  one  of  the  defendants  in  the  other  action, 
pleaded  possession  and  ownership.  He  also 
hied  a  cross-complaint  wherein  he  sought  to 
quiet  his  title  against  the  city.  In  answer  the 
dty  set  forth  Its  note  unpaid  and  deed  of 
trust,  and  alleged  If  the  foreclosure  proceed- 
ing failed  to  convey  title,  that  the  note  and 
deed  of  trust  were  still  a  lien  upon  the  prop- 
erty. The  city's  claim  of  ownership  was 
based  upon  a  puriMrted  foreclosure  by  the 
trustee  of  the  deed  of  trust  Involveu  In  the 
present  action.  This  attempted  foredosure 
was  declared  void  and  set  aside  upon  account 
of  ambiguity  apd  insuffidency  in  description. 
The  court  held,  however,  that  the  original 
deed  of  trust  was  in  full  force  and  effect,  not 
having  been  foreclosed.  For  these  reasons 
judgment  was  rendered  in  favor  of  the  plain- 
tiff In  error  MiUer  in  the  ejectment  suit,  and 
against  him  upon  his  claim  to  have  his  title 
quieted  against  the  defendant  in  error  as  to 
any  Interest  which  it  had  in  the  premises  by 
virtue  of  the  note  and  deed  of  trust.  We  can- 
not agree  that  either  of  the  former  suits  in- 
volved the  same  cause  of  action  upon  whldi 
relief  is  sought  in  this  case. 

[3]  Plaintiff  in  error  insists  that  the  at- 
tempted foreclosure  by  the  trustee  (even 
though  void  and  even  though  the  benefldary 
who  bid  in  the  property  got  nothing,  and  for 
that  reason  could  not  maintain  a  suit  In 
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ejectment)  determined  the  defendant  In  er- 
ror's rights  In  so  far  as  any  farther  relief  was 
concerned  to  establish  It  as  a  Uen  upon  the 
land.  We  cannot  agree  with  this  conclusion. 
Under  the  ruling  In  Stephens  v.  Clay,  17  Colo. 
489,  30  Pac.  43,  31  Am.  St  Kep.  328,  when  ap- 
plied to  the  facts  here,  the  dty  had  the  right 
to  have  enforced  Its  Uen  as  a  mortgage  in 
order  to  satisfy  the  payment  of  its  note. 

We  cannot  agree  with  counsel  as  to  his  con- 
struction of  the  pleadings  concerning  the 
statute  of  limitations.  When  read  as  a 
whole,  the  original  complaint  alleged  the 
payments  of  Interest  upon  the  note  by  the  de- 
fendant Miller;  he  purchased  the  lots  sub- 
ject to  the  deed  of  trust  given  to  secure  this 
note,  and  in  so  far  as  foreclosure  proceed- 
ings against  him  are  concerned,  he  bad  a 
right  to  keep  the  note  alive  by  paying  the  in- 
terest thereoa  The  pleadings  disclose  that 
the  statute  of  limitations  had  not  yet  com 
menced  to  ran  upon  the  note.  This  was 
denied  by  him ;  tried  as  an  Issue  and  deter- 
mined adverse  to  his  contention.  Neither  can 
we  agree  that  the  question  of  election  of  rem- 
edies was  involved. 

Perceiving  no  prejudicial  error,  the  appli- 
cation for  supersedeas  will  be  denied,  and  the 
juagment  atUrmed. 

Supersedeas  denied;   judgment  atflrmed. 


(CS  Colo.  412) 

MILLIKBN  V.  NEIL.    (No.  8736.) 

(Supreme  Court   of  Colorado.     July   2,   1917. 
Rehearing  Denied  Oct.  8,  1917.) 

GJzcHANoe  OF  Pbopesty  <S=38(4)— Rescission 
— Evidence — Sufficikncy. 
Where  the  evidence  raises  a  doubt  whether 
rescission  of  a  contract  for  exchange  of  proper- 
ties was  sought  because  of  a  mistake  in  the  con- 
tract or  because  a  heavy  frost  damaged  the 
property,  rescission  is  properly  denied. 

En  Banc.    B2rror  to  Court  of  Appeals. 

Action  by  WlUlaro  B.  MUllken  against 
Gilbert  R.  Nell.  To  review  a  judgment  of 
the  Court  of  Appeals  (27  Colo.  App.  545, 
160  Pac.  326)  affirming  a  judgment  for  de- 
fendant,   plaintilt    brings    error.      Affirmed. 

John  B.  Smith  and  H.  B.  Woods,  both  of 
Denver,  for  plaintiff  in  error. 

HILL,  J.  This  writ  is  to  review  a  Judg- 
ment of  our  Court  of  Appeals  affirming  a 
judgment  of  the  dl-strlct  court  of  Teller  coun- 
ty. The  action  grows  out  of  a  written  con- 
tract for  an  exchange  of  properties.  The 
plaintiff  in  error,  MlUiken,  who  was  plain- 
tiff in  the  trial  court,  owned  certain  lots, 
etc.,  in  Cripple  Creek.  The  defendant,  Nell, 
owned  a  ten-acre  orchard  near  Grand  Junc- 
tion. Some  weeks  after  the  exchange  of 
deeds  as  provided  in  the  contract  and  after 
each  had  taken  possession,  MUllken  brought 
this  suit  to  rescind  and  to  secure  a  recon- 
veyance.   Trial  was  to  the  court,  which  re- 


sulted in  a  judgment  for  the  defendant,  nils 
was  affirmed  by  the  Court  of  Appeals. 

The  contract  for  the  exchange  recites  that 
there  was  a  mortgage  (which  plaintiff  as- 
sumed) of  $3,000  upon  the  ten-acre  tract, 
$2,000  of  which  the  contract  states  was  pay- 
able in  1912,  and  $1,000  in  1913.  The  con- 
tract ah3o  provided  that  the  defendant  was 
to  pay  all  taxes  upon  the  ten  acres  up  to 
and  including  the  year  1909.  The  defend- 
ant's deed  to  the  plaintiff  made  the  Htle 
subject  to  two  trust  deeds  to  secure  a  total 
of  $3,076,  also  subject  to  the  taxes  for  1909 ; 
$2,075  of  this  Indebtedness  was  dne  in  May, 
1910.  The  alleged  groimds  upon  which 
plaintiff  claims  the  right  to  rescind  are  tliat 
the  indebtedness  which  the  title  was  to  be 
subject  to  was  $75  more  than  the  contract 
provided,  and  that  $2,075  was  due  in  1910, 
whereas  the  contract  provided  that  the  first 
amount  due  was  $2,000  in  1912.  The  de- 
fendant pleaded  knowledge  upon  behalf  of 
the  plaintiff  of  the  facts  above  outlined  at 
and  prior  to  the  exchange  of  deeds  and  a 
waiver  by  plaintiff  of  the  provisions  of  the 
contract  pertaining  to  these  differences,  and 
that  the  deeds  expressed  the  ultimate  agree- 
ment between  them,  etc.  This  defense  was 
sustained  by  the  trial  court  and  affirmed  by 
the  Court  of  Appeals.  A  careful  exami- 
nation of  the  record  convinces  us  that  there 
is  competent  testimony  to  sustain  the  find- 
ing. The  evidence  was  commented  upon  at 
length  by  the  Ourt  of  Appeals.  MUllken  v. 
Nell,  27  Colo.  App.  545,  150  Pac.  328. 

Counsel  criticizes  the  opinion  of  the  C!ourt 
of  Appeals  because  limited  to  a  discussion 
of  the  testimony  pertaining  to  the  maturity 
of  $2,075  of  the  indebtedness  in  1910.  when 
the  contract  provided  that  none  of  it  was 
payable  untU  1912,  and  then  only  $2,000. 
In  answer  to  this,  it  is  sufficient  to  say 
that  aU  the  testimony  applies  alike  to  all 
three  questions.  They  were  all  set  forth  in 
the  deed  different  than  in  the  contract  The 
testimony  discloses  that,  if  the  plaintiff 
waived  one,  he  waived  all  three.  Such  was 
the  holding.  The  only  thing  we  might  add, 
not  mentioned  by  the  Court  of  Appeals, 
would  be  that  the  testimony  discloses,  that 
shortly  after  this  exchange  there  came  a 
very  heavy  frost  in  the  valley;  that  there 
had  been  no  arrangements  for  the  protection 
of  this  orchard  by  smudging;  that  upon  ac- 
count thereof  the  fruit  crop  for  that  year 
was  mined ;  that  upon  account  of  the  general 
destruction  of  the  fruit  in  that  vicinity  the 
prices  of  land  had  depreciated  very  mncfa 
very  suddenly;  that  thereafter  the  plaintiff 
secured  the  opinion  of  parties  as  to  the  value 
of  this  orchard,  who  placed  it  all  out  of  pro- 
portion to  that  which  had  been  fixed  by 
othe>  parties  at  his  solicitation  prior  to  his 
agreement  to  make  the  exchange.  When 
the  plaintiff's  testimony  is  scrutinized,  it 
leads  one  to  conjecture  whether  these  facts 
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may  not  have  been  the  controlling  factor  In 
bis  mind  concerning  his  right  to  rescind, 
rather  than  that  he  did  not  knowingly  and 
willingly  make  the  exchange  upon  the  terms 
represented  by  the  deeds  as  the  ultimate  con- 
tract between  them. 

The  Judgment  of  the  Court  of  Appeals,  as 
well  as  that  of  the  district  court,  is  affirmed. 
A  remittitur  will  Isbue  direct  to  the  district 
court. 

Affirmed. 


m  Colo.  668) 

McLENNON  y.  WHITNEY-STBEN  CO.  et  at 
(No.  8581.) 

(Supreme  Coort  of  Colorado.     Jane  4,   1017. 
Rehearing  Denied  Oct.  8,  1917.) 

1.  Masteb  and  Servant  <s=9l37(l)— Injubiks 
TO  Servant — Nkolioence. 

Plaintiff,  a  carpenter  in  a  tower,  while  tak- 
ing measurements,  leased  his  head  and  part  of 
his  body  out  into  an  unguarded  elevator  shaft. 
The  descending  hoist  or  car  on  which  the  fore- 
man of  bricklayers  was  riding  struck  and  in- 
jured him.  Held  that,  as  plaintiff  was  beneath 
the  hoist  and  so  out  of  sight,  the  foreman  was 
not  guilty  of  negligence  in  failing  to  observe  him 
and  protect  him  from  injury. 

2.  Master  and  Servant  .8=»236(1)— iNJURisa 
TO  Servant— CoNTBiBUTOBTt  Neolioence. 

An  employ^  is  guilty  of  contributory  negli- 

gence  which  will  defeat  his  right  to  recover  for 
ijuries  sustained  when  such  injuries  substan- 
tially resulted  from  danger  so  obvious  and  dan- 
gerous that  a  reasonably  prudent  man  wpuld 
have  avoided  it  if  in  his  power;  it  being  the 
duty  of  a  servant  to  exercise  ordinary  reasonable 
care. 

3.  Master  and  Servant  ®=9247(1)— Injitries 
TO  Servant— Contributory  Negligence. 

The  contributory  negligence  of  a  servant  will 
bar  recovery  where  the  negligence  of  the  master 
consisted  merely  in  the  breach  of  ordinance  or 
statutory  duty,  and  the  servant's  contributory 
negligence  was  the  proximate  cause  of  the  in- 
jury. 

4.  Master  and  Servant  $=9289(39)— Inju- 
ries TO  Servant— Province  of  Court  and 
Jury— Nonsuit. 

Where  it  affirmatively  appears  from  a  serv- 
ant's own  evidence  that  his  contributory  negli- 
gence was  the  proximate  cause  of  the  injury,  it 
M  the  duty  of  the  court  to  sustain  a  motion  for 
nonsuit;  the  question  of  the  servant's  right  to 
maintain  the  action  being  a  question  of  law. 

6.  Evidence  <S=»588— Conflict  of  Physical 
Facts- Testimony. 
Where  an  employ^  in  a  tower  in  which  there 
was  an  elevator  shaft  testified  that  be  looked, 
but  did  not  see  the  elevator  when  be  extended  his 
bead  and  body  over  the  shaft,  such  testimony 
nay  be  disregarded  as  in  conflict  with  the  facts; 
it  appearing  that  the  cage  platform  was  but  a 
few  feet  above  his  head. 

6.  Master  AND  Servant  <3=3281(12)— Injuries 
TO  Servant— Contributory  Nboligence. 
In  an  action  by  a  carpenter  working  in  a 
tower  who  was  injured  by  descending  elevator 
which  struck  him  when  he  wag  leaning  over  into 
the  .shaft,  evidence  held  to  show  that  the  carpen- 
ter's own  contributory  negligence  was  the  prox- 
imate cause  of  the  injury,  and  hence  nonsuit  was 
properly  granted ;  tbe  employer's  negligence  be- 
ing the  mere  failure  to  protect  the  shaft  as  re- 
quired by  ordinance. 


En  Banc.  Error  to  District  Court,  Cll> 
and  County  of  Denver;  Oreeley  W.  Whltford. 
Judge. 

Action  by  John  A.  McLennon  against  the 
Whltney-Steen  Company  and  others.  There 
was  a  Judgment  for  defendants,  and  plaintiff 
brings  error.  'Affirmed. 

John  T.  Bottom  and  Milnor  E.  Cleaves, 
both  of  Denver,  for  plaintiff  In  error.  Rog- 
ers, Eails  &  Johnson,  of  Denver  (Plerpont 
Puller,  of  Denver,  of  counsel),  for  defendant 
In  error  Daniels  &  Ksher  Stores  Co.  Goudy, 
Twltchell  &  Burkhardt,  H.  R.  Kaus,  and  iti. 
P.  Stelnhauer,  all  of  Denver,  for  defendants 
In  error  Whltney-Steen  Company  and  T.  O. 
Anderson. 

GARRIGUES,  J.  In  February,  1911,  the 
Whltney-Steen  Company  was  engaged  In 
erecting  a  tower  for  the  Daniels  &  Fisher 
Stores  Company  In  Denver.  An  elevator 
shaft  through  which  a  hoist  was  operated  for 
carrying  materials  used  In  the  work  was  con- 
structed from  the  basement  to  the  twenty- 
third  floor  In  tbe  tower.  The  wellholes  or 
openings  on  the  different  floors  through 
which  the  elevator  passed  were  not  protected 
by  any  fence  or  barrier,  and  the  cage  or  ele- 
vator was  simply  a  platform. 

On  the  morning  of  February  7,  1911,  Mc- 
Lennon, a  carpenter,  and  Dixon,  a  fellow 
workman,  were  preparing  forms  for  concrete 
on  the  eighteenth  floor,  and  later  McLennon 
went  to  the  ntneteenth  floOr  to  do  some  work 
around  the  hoist  shaft,  where  he  got  down 
on  his  knees,  and  In  reaching  over  to  take 
a  measurement  leaned  his  head  and  part  of 
his  body  out  Into  tbe  shaft  CRie  floors  are 
only  nine  feet  apart,  and  the  cage  was  stand- 
ing directly  above  him  at  the  twentieth  floor. 
While  he  was  In  this  position,  Anderson,  fore- 
man of  the  bricklayers,  got  on  the  elevator 
to  go  to  the  basement,  and  while  descending 
It  struck  McLennon  on  the  back  of  the  head, 
as  he  was  leaning  over  Into  the  shaft,  there- 
by Inflicting  serious  and  permanent  Injuries. 

The  acts  of  negligence  alleged  in  the  com- 
plaint as  causing  the  Injuries  are  failure  to 
fence  around  the  elevator  shaft  as  required 
by  the  Denver  city  ordinance,  and  that  An- 
derson, who  was  riding  on  the  elevator, 
should  have  seen  plaintiff  and  avoided  the 
accident 

At  tbe  close  of  plalntltTs  evidence,  the 
court  nonsuited  him  upon  the  grounds  that 
regardless  of  the  condition  of  the  elevator 
shaft  and  the  ordinances  of  the  dty,  he  was 
guilty  of  contributory  negligence  in  project- 
ing his  body  out  Into  the  elevator  shaft,  and 
that  the  Injuries  would  not  have  occurred 
except  for  such  negligent  act  of  plaintiff. 

The  ordinance  provides: 

"BouU  and  Elevators — Wellholet  io  be  Qnarir 
ed. — ^All  buildings  in  course  of  construction,  and 
in  all  buildings  having  elevators  intended  for 
freight  lifts  only,  and  not  constructed,  protected 
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and  operated  as  required  for  passenger  devatora, 
it  shall  be  unlawful  to  use  boists  and  elevators 
for  hoisting  materials,  etc.,  in  any  such  building 
or  buildincB,  unless  the  wellholes  or  openings 
for  such  devators  or  hoists,  on  each  and  ev- 
ery floor  of  the  building,  shall. be  dosed  with 
guard  rails  composed  of  boards  placed  six  (6) 
inches  apart,  to  a  height  of  five  (6)  feet,  with  a 
gate  or  doorway  swinging  outward  from  the 
elevator,  and  such  other  safety  or  equivalent  ap- 
pliances as  shall  be  necessary  for  the  protection 
of  life  and  limb." 

The  case  Is  brought  here  to  review  the 
Judgment  of  the  lower  court 

[1]  1.  The  question  regarding  Anderson's 
failure  to  see  plaintiff,  or  to  anticipate  that 
he  would  be  la  his  perilous  position,  Is  not 
difficult.  The  answer  to  that  contention  is 
that  Anderson  was  on  top  of  the  cage  and 
plaintiff  out  of  eight  underneath  it 

[2]  2.  Plaintiff,  as  a  basis  of  his  cause  of 
action,  relies  upon  the  violation  of  the  city 
ordinance,  which  is  admitted.  Tills  involves 
the  consideration  of  two  questions:  First, 
contributory  negligence  as  a  defense;  and, 
second,  the  limitation,  if  any,  placed  upon 
this  defense  by  the  city  ordinance,  that  is, 
can  this  defense  be  relied  upon  when  the 
negligence  of  the  employer  consists  merely 
in  the  violation  of  a  city  ordinance?  The 
simplest  and  most  logical  way  of  disposing 
of  these  questions,  is  to  state  three  general 
rules  of  law  applicable  to  the  undisputed 
facts: 

(D  The  general  rule  relating  to  the  doc- 
trine of  contributory  negligence  of  employes 
as  applicable  to  the  facts  In  this  case  is  well 
stated  in  counsel's  brief,  as  follows: 

"An  employe  is  guilty  of  contributory  negli- 
gence, which  will  defeat  his  right  to  recover  for 
injuries  sustained  in  the  course  of  his  employ- 
ment, when  such  injuries  substantially  resulted 
from  danger  so  obvious  and  threatening  that  a 
reasonably  prudent  man,  under  similar  circum- 
stances, would  have  avoided  them  if  in  his  pow- 
er to  do  so. 

"Or,  to  state  the  proposition  in  another  way: 
To  render  a  master  liable  for  injuries  to  his 
servant,  the  latter  must  have  exercised  ordinary 
and  reasonable  care,  and  if  the  injured  party 
might,  by  the  exercise  of  ordinary  and  reason- 
able care  under  the  circumstances,  have  avoided 
the  consequence  of  defendant's  negligence,  he 
cannot  recover." 

See  Behreus  t.  Bailway  Co.,  5  Colo.  400; 
Lord  V.  Pueblo  S.  &  B.  Co.,  12  Colo.  390,  21 
Pac.  148;  Jackson  v.  Crilly,  10  Colo.  103,  26 
Pac.  331 ;  Railway  Co.  v.  Ryan,  17  Colo.  98, 28 
Pac.  79;  Last  Chance  Co.  v.  Ames,  23  Colo. 
167,  47  Pac.  382;  Iowa  G,  M.  Co.  v.  Dlefen- 
thaler,  32  Colo.  301,  76  Pac.  081;  Orphan 
Belle  Co.  v.  Pinto  M.  Co.,  35  Colo.  564,  85 
Pac.  323 ;  Union  C.  &  G.  Co.  v.  Sundberg,  36 
Colo.  8,  85  Pac.  319;  Western  Union  Co.  v. 
Olsson,  40  Colo.  264,  90  Pac.  841 ;  Elkton  Co. 
V.  Sullivan,  41  Colo.  241,  92  Pac.  670 ;  Sagers 
V.  Nuckolls,  8  Colo.  App.  95,  32  Pac.  187; 
Acme  Co.  T.  Mclver,  5  Colo.  App.  267,  38  Pac. 
696;  Hough  v.  Railway  Co.,  100  V.  S.  213,  25 
L.  Ed.  612;  Northern  P.  R.  Co.  v.  Herbert, 
116  U.  S.  612,  6  Sup.  Ct  500,  29  L.  Ed.  755 ; 
Goodlett  T.  LouisviUe  Ry.,  122  U.  S.  391,  7 


Sup.  Ct  1254,  30  h.  Ed.  1230;  Kane  r.  North- 
em  Cent.  Ry.  Co..  128  U.  8.  91,  9  Sup.  Ct  1«, 
S2  L.  Ed.  339;  Dist  of  ColumbU  ▼.  McEUl- 
gott,  117  U.  S.  621,  6  Sup.  Ct  884,  29  U  Ed. 
946;  Smith  v.  Van  Sdver,  58  N.  J.  Law,  190. 
33  Ati.  390;  McCarthy  v.  Lehigh  Co.,  4S 
Minn.  633,  51  N.  W.  480. 

[3]  (2)  The  doctrine  of  contributory  negU- 
.£ence  as  a  defense  applies,  and  bars  a  recov- 
ery where  the  negligence  of  the  employer  con- 
sists merely  in  the  breach  of  some  ordinance 
or  statutory  duty  and  the  contributory  negli- 
gence of  the  employ^  is  the  proximate  cause 
of  the  Injury.  Victor  Coal  Co.  t.  Muir,  20 
Colo.  320,  38  Pac.  378,  26  L.  R.  A.  435,  46 
Am.  St  Rep.  299 ;  D.  &  R.  G.  Co.  v.  Gannon, 
40  Colo.  195,  90  Pac.  853,  U  L.  R.  A.  (N.  S.) 
216 ;  Dresser  on  Employes'  Liability,  pp.  248, 
597,  and  cases  dted. 

[4]  (3)  Where  it  affirmatively  appears 
from  plaintiff's  evidence  that  his  negligence 
was  the  proximate  cause  of  the  injury,  it 
becomes  the  duty  of  the  court  upon  motion  for 
nonsuit  to  declare  as  a  question  of  law  that 
the  action  cannot  be  maintained.  Behrens  v. 
Railway  Co.,  6  Colo.  400;  Lord  v.  Pueblo  S. 
&  R.  Co.,  12  Colo.  390.  21  Pac.  148  ;  Jackson 
T.  CrUly,  16  Colo.  103,  26  Pac.  331 ;  RaUway 
Co.  V.  Ryan,  17  Colo.  98,  28  Pac.  79;  Union 
C.  ft  C.  Co.  T.  Sundberg.  36  Colo.  8,  85  Pac; 
319 ;  Mau  V.  Morse,  3  Colo.  App.  359,  33  Pa& 
283. 

[S]  3.  Applying  the  foregoing  principles  to 
the  undisputed  facts,  plaintiff,  as  a  matter  of 
law,  cannot  recover.  Proof  that  he  was  guil- 
ty of  contributory  negligence,  except  for 
which  the  accident  would  not  have  happened 
destroyed  his  prima  facie  case.  He  luew  the 
elevator  was  in  constant  operation  carrying 
supplies,  and  was  apt  to  move  at  any  moment 
The  floors  were  only  nine  feet  apart,  and 
the  cage  platform  in  plain  view  but  a  few  feet 
from  his  head ;  also  the  absence  of  the  lope 
in  the  .shaft  advised  him  that  the  devator 
was  above.  Plaintiff's  testimony  that  he 
looked  up  and  did  not  see  the  elevator  can- 
not be  accepted  as  against  the  physical  facts 
that  it  was  there,  in  plain  view,  only  a  few 
feet  from  his  head.  The  legal  effect  and 
value  of  such  evidence  may  be  determined 
by  the  court  as  a  matter  of  law.  When  plain- 
tiff voluntarily  thrust  his  head  into  the  eleva- 
tor shaft  under  the  then  existing  conditions, 
he  was  Inviting  almost  certain  death,  and 
guilty  of  contributory  negligence  whlcU  was 
the  proximate  cause  of  his  injury.  As  is 
said  in  the  Mau  Case: 

"If  a  man  in  his  sound  senses,  with  his  eyes 
open,  voluntarily  and  deliberately,  even  if  caro- 
Iphsly,  thrust  himself  into  the  jaws  of  death,  we 
know  of  no  theory  upon  which  any  one  can  be 
held  responsible  for  the  consequences  of  his  act 
but  Jjimself." 

[(]  4.  We  are  of  the  opinion  that  plaintiffs 
contributory  negligence  was  the  pro^Omata 
cause  of  his  injury.  Mau  v.  Morse,  3  Colo. 
App.  359,  33  Paa  283?  Victor  Coal  Co.  v. 
Mulr,  20  Colo.  320,  38  Pac.  378,  26  L.  K.  A. 
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435, 46  Am.  St  Rep.  299 ;  Murphy  v.  Webster, 
151  Mass.  121,  23  N.  E.  842 ;  Degnan  v.  Jor- 
dan, 164  Mass.  84,  41  N.  E.  117. 

5.  rialntlff,  as  a  matter  of  Inw,  being  guil- 
ty of  contributory  negligence  according  to  his 
own  evidence,  which  was  the  proximate  cause 
of  the  Injury,  and  the  city  ordinance  being 
no  limitation  upon  the  defense  of  contribu- 
tory negligence  in  this  cast',  the  Judgment  of 
nonsuit  was  right.  This  opinion,  however,  is. 
limited  to  the  facts  disclosed  in  this  case, 
viz.:  That  the  employe  was  guilty  of  con- 
tributory negligence  which  was  the  proxi- 
mate cause  of  his  injury,  and  the  only  negli- 
gence of  the  employer  was  the  mere  violation 
of  a  city  ordinance.  Uiwn  the  question  of  as- 
sunn>tion  of  risk  by  the  employ^  or  where  his 
negligence  consists  In  remaining  at  work  un- 
der known  dangerous  conditions,  and  the 
onl.v  negligence  of  the  employer  is  the  mere 
violation  of  some  statute  or  city  ordinance, 
we  express  no  opinion. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

Affirmed. 


(63  Colo.  354) 

McNULTY  v.  DURHAM. 


(No.  8610.) 


(Supreme   Court   of   Colorado.     June  4,   1917. 
Rebearing  Denied  Oct.  8,  1917.) 

1.  FHAtJo  €=»41— Complaint— SomciENCT. 

In  an  action  for  damages  for  fraud  and  de- 
ceit in  an  exchange  of  real  estate,  the  complaint, 
setting  forth  the  representations  mode,  and  al- 
leging t^at  they  were  iintnie,  that  defendant 
when  he  made  them  Ivnew  they  were  false,  that 
plaintiff  knew  nothing  of  their  falsity,  that  de- 
fendant intended  that  plaiatiff  should  rely  upon 
the  representations,  and  that  plaintiff  believing 
them  to  be  true  relied  and  acted  upon  them  to 
his  damage,  was  sufficient. 

2.  Tbial  €=3252(1)  —  INSTRUCTIONS  —  Issues 
Not  Suppoeted  by  Pboof. 

The  court  should  not  submit  an  issue  upon 
which  there  is  no  proof. 

3.  Fraud  €=358(1)  —  Action  fob  Damages  — 
Sufficiency  of  Evidence. 

In  an  action  for  damages  for  fraud  and  de- 
ceit regarding  the  title  to  laud  received  in  ex- 
change, evidence  held  insufficient  to  Bupi>ort  the 
verdict  for  plaintiff. 

4.  Fraud  <©=»28— Action  for  Damack.s— Suf- 
ficiency OF  Evide.nce. 

In  an  action  for  damages  for  fraud  and  de- 
ceit regarding  title  to  land  received  in  exchange, 
plaintiff  was  not  cntitle<l  to  reoover  merely  be- 
cause the  certificate  of  abstract  did  not  speak 
the  truth  and  be  lust  the  title  thereby. 

Hill  and  Scott,  JJ.,  dissenting. 

En  Banc.    Error  (o  Dl.strlct  Court,  Pueblo 
County;   J.  B.  Hlzer,  Judge. 

Action  by  S.  R.  Durham  against  Charles 
N.    McNulty.      Judgment    for    plaintiff,    and 
defendant  brings  error.     Reversed  and  re- '  Abstract  Maker." 
manded. 


which  Durham  gave  hia  house  and  lot  In 
Pueblo  to  McNulty  for  a  tract  of  land  In 
Christian  county,  Mo.  Durham  was  a  prac- 
ticing attorney  In  Missouri  l)efore  coming  to 
Colorado.  Defendant  was  a  merchant  In  the 
city  of  Ordway,  and  the  parties  were  brought 
together  by  one  Kidder,  a  real  estate  agent. 

The  complaint  alleges:  That  September 
19,  1913,  McNulty  represented  to  plaintiff 
that  he  owned  a  farm  of  80  acres  in  Chris- 
tian county,  Mo. ;  that  he  had  fee-simple 
title,  free  and  clear  of  all  incumbrances,  tax- 
es, or  other  liens,  and  exhibited  an  abstract 
of  title  in  usual  form,  certified  as  containing 
a  correct  and  complete  abstract  of  every- 
thing affecting  the  title;  that  the  last  cer- 
tificate, dated  April  28,  1913,  certified  that 
the  taxes  were  paid  in  full,  and  showed  a 
clear  and  perfect  title  to  the  property  in  one 
AVliliani  Oldfieid ;  that  defendant  produced 
and  exhibited  a  warranty  deed  executed  by 
Oldfieid  with  a  blank  space  left  In  which  to 
write  the  name  of  the  grantee,  and  represent- 
ed that  he  had  purchased  the  property  from 
Oldfieid  and  received  the  deed  with  full  au- 
thority to  write  or  have  written  In  the  name 
of  any  grantee  he  might  wish ;  that  defend- 
ant said  he  had  not  seen  the  property  him- 
self, and  proposed  to  exchange  It  for  platn- 
tifTs  equity  in  the  Pueblo  house  and  lot, 
which  was  worth  $1,250;  that  defendant 
guaranteed  the  farm  was  .as  represented  and 
that  no  liens  had  attached  since  making  the 
abstract;  that  plaintiff  uiwn  inquiry  ascer- 
tained that  defendant  was  a  reliable  mer- 
chant and  business  man  of  Ordway,  and  be- 
llevmg  and  relying  upon  the  truthfulness  of 
his  statements  and  representations  as  to  the 
character  and  title  of  the  farm,  as  well  as 
upon  the  genuineness  and  bona  fides  of  the 
al>stract,  he  (plaintiff)  was  induced  to  make 
and  did  make  the  exchange  by  delivering 
a  warranty  deed  of  bis  equity  In  the  Pueblo 
property  to  the  defendant  and  receiving  in 
exchange  therefor  the  deed  executed  by  Old- 
field.  It  is  then  alleged:  That  at  the  time 
of  the  exchange  defendant  had  no  claim, 
right,  title  or  interest  in  or  to  any  part  of  the 
MLssouri  farm,  neither  did  Oldfieid  at  the 
time  he  executed  the  deed.  That  the  ab- 
stract was  In  two  parts,  the  first  being  made 
by  an  abstractor  named  Adams  and  the  cer- 
tificate being  dated  July  17,  1902.  That  the 
second  part  consisted  of  one  certificate  as 
follows: 

"No  sheets  have  liecn  added  to  this  abstract 
since  the  above  date.  No  other  conveyances, 
judsinients  or  liens  of  record  since  said  date 
except  as  herein  set  forth.    Taxes  paid  in  full." 

"Witness  my  hand  this  28th  day  of  April, 
Ifl].".  at  4:15  o'clock  p.  m.     Henry  C.  Pratt, 


This  action.  l!rousht  by  S.  R.  Durham,  as 
plaintiff,  against  Charles  N.  McNulty,  is 
based  on  fraud  and  deceit — alleged  mis- 
representations— of  McNulty,  In  an  oral 
contract  for  an  exchange  of  real  estate  by 


Tliat  this  last  certificate  was  fictitious, 
untrue,  false,  fraudulent,  and  a  forgery,  de- 
signed and  ex;iiil)Ited  for  thp  purpose  of 
cheating  and  defrauding  plaintiff.  That 
there  was  no  such  abstract  maker  as  Henry 
C.   Pratt  In  Christian  county,  Mo.,  at  that 
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or  any  other  time.  That  In  fact  between 
Jnly  17,  1902,  and  April  28,  1913,  the  land 
had  been  sold  for  taxes  to  one  Cobb,  who 
became  the  owner  by  virtue  of  tax  sales. 
That  plaintiff  did  not  discover  the  fraud 
practiced  upon  him  until  December,  1913. 
when  he  was  Informed  that  the  land  had 
been  sold  for  taxes  and  was  owned  by  Cobb. 
That  defendant.  In  making  the  alleged  false 
representations,  was  ffullty  of  malice,  fraud, 
and  willful  deceit.  That  defendant  has  not 
been  prosecuted  nor  convicted  in  a  criminal 
proceeding  or  action  for  the  wrong,  malice, 
fraud,  and  willful  deceit  so  iierix;trated  upon 
'Maliitlff,  nor  Is  any  criminal  action  pending 


y??'"jl?st  him  on  account  thereof,  and  plaln- 
a<T^  i  "Ih  ** i£>  return  the  deed,  and  prays  dam- 
age m  tne  M».  ^^  ^j  g.-.O  and  $500  e.x;eraplary 
damages  and  for  a  -  %„,n„g^  decree,  and  udi- 
ment  that  defendant   ..    ^,^'  ^„„ 

fraud,  and  w-lllful  deceit  u.  "T  ,^^  statements 
and  representations  made  and  ni^.^,        .    ^ 
plaintiff  as  to  the  character  and  exn^rifc..      .  sd 
his  title  to  the  Missouri  farm  and  in  exhibit^  4L. 
intra  false  abstract  of  title  thereto-;  thatnpon  ^,     - 
such   finding,   Judgment,   order,   and   decree,  ' 

plaintiff  have  a  body  execution  against  de- 
fendant upon  which  he  may  be  committed  to 
Jail  as  provided  by  law. 

The  court  Instructed  the  Jury  that  plaintiff 
based  his  claim  for  damages  upon  the  ground 
that  be  was  induced  to  enter  into  the  ex- 
ChaDge  by  fraud  and  false  representations 
on  the  part  of  the  defendant;  that  plaintiff 
Claimed  at  the  time  the  trade  was  made  that 
defendant  represented  to  him  that  he  (de- 
fendant) bad  a  good  title  to  the  Missouri 
farm  and  there  were  no  liens  outstanding 
against  it  except  as  shown  by  the  abstract; 
that  defendant  In  fact  had  no  title  to  the 
property,  that  It  had  been  sold  for  taxes 
prior  to  the  exchange,  that  some  person  oth- 
er than  defendant  owned  It,  and  that  the 
plaintiff  got  nothing  by  the  trade;  that  de- 
fendant in  his  answer  admitted  making  the 
trade,  but  denied  that  he  made  any  misrepre- 
sentations in  reference  to  the  title,  and  the 
Jury  were  instructed  that  If  they  found  from 
the  evidence  on  the  trial  that  defendant  rep- 
resented to  plaintiff  that  he  was  the  owner 
of  the  Missouri  farm,  and  produced  and  fur- 
nished what  purported  to  be  an  abstract  of 
title,  and  further  found  from  the  evidence 
that  plaintiff,  relying  upon  the  truthfulness 
of  these  representations  and  the  correctness 
of  the  abstract,  was  induced  to  and  did  con- 
vey to  defendant  his  property  for  the  deed 
to  the  Missouri  farm  and  made  the  exchange 
without  investigation,  relying  upon  the  truth- 
fulness of  defendant's  representations,  and 
further  found  that .  at  the  time  defendant 
made  said  representations,  if  he  made  them, 
and  produced  such  abstract,  and  at  the  time 
of  the  exchange,  the  representations  made 
by  defendant.  If  he  made  them,  were  false, 
and  that  he  had  no  title  to  the  Missouri 
farm  and  conveyed  none  to  plaintiff,  and 
that  defendant  at  the  time  of  making  the 


representations  knew  them  to  be  false,  or 
made  them  without  knowing  them  to  be  true, 
with  the  intention  of  having  plaintiff  rely 
upon  their  truthfulness,  then  they  should 
And  for  plaintiff  and  assess  his  damages  at 
whatever  sum  they  might  find  from  the  evi- 
dence was  the  reasonable  value  of  the  Pueb- 
lo property;  that  if  they  found,  however, 
from  the  evidence,  that  the  defendant  made 
no  such  representations  to  plaintiff  as  to  the 
title  of  the  Missouri  farm,  and  that  the  con- 
tract was  .entered  Into  by  both  parties,  eacli 
having  fairly  represented  his  property  to  the 
other,  then  the  verdict  should  be  for  the  de- 
fendant. The  jury  returned  the  following 
verdict: 

"We  the  jury  find  the  issues  herein  joined  for 
the  plnintiff  and  against  the  defrndant  Chftrles 
N.  McXulty,  and  assess  bis  damages  in  the  sum 
of  <!,*{75.00.*' 

The  court  disregarded  the  verdict  and  en- 
tered Judgment  non  obstante  verdlcto  In  the 
sum  of  $1,220. 

Plaintiff  and  his  son  were  the  only  wltness- 
Sfor  plaintiff  who  testifled  to  the  trausa^ 
'•  \. Plaintiff  testified: 
Nultv  mV^be'  19'  19^'  ^changed  with  Mc- 
acre  fam  SA<""'«  and  lot  in  Pueblo  for  the  80- 
«1  o«ift  Wo  tr>s^*'ssouri.  My  equity  was  worth 
miilrfrom  SD&a^"«  *•">  Missouri  farm  w«s  25 
i?andku""ew^S^'^:^,\i^,l>«'^^^ 

it  was  free  and  clear  of  ^1\  /' ,?^'^°°i^I^-  thS 
^j  i»  1,1. -1.  #-»—'  incumbrances,  mat 


he  had  a  deed  in  blank  from 


-Oldfield,  and  when 


we  traded  smiply  put  in  my  .  erantee. 

I  examined  the  abstract  he  gave  .^*°*  .f  th^t  uS 
and  relied  upon  it  About  Deceil^lf,:  9fl  iQn 
I  learned  that  the  land  had  been  x°"i/('t«i 
es.  The  property  when  It  was  excliw™..^  ♦„  m» 
had  been  sold  for  taxes  against  Ol3*?fi5*?  iZiZi 
the  last  certificate  on  the  abstract.  Wti  tftl.  in 
fact  stood  in  Cobb.  The  first  certifictP^H"*.!" 
abstract  was  made  by  Adams  in  1902t  the  last 
entry  of  which  shows  the  property  waZ.  ^^.j^ 
September  17.  1901,  to  Oldfield.  The  P?*  T?^ 
tificate,  made  April  20,  1913,  shows  noVpntriM 
and  certifies  that  the  taxes  were  paid.  >,'_  fi,:, 
regard  It  does  not  state  the  truth.  The  lan/Tj  t"  I 
been  sold,  after  it  was  conveyed  to  Oldfiei  tS  fo. 
taxes.  Kidder  got  to  talking  with  my  boy  Uukout 
trading,  and  he  and  McNulty  came  to  my  'tS&et 
one  morning  together  and  proposed  a  traded  i 
said:  "I  will  have  to  investigate  before  we  tiU]^" 


.  -  jiiJii 
Kidder  had  asked  me  before  if  he  conld  not  S„n 
my  property.     I  said:    "If  you  find  a  purcha* 
it  is  all  right."     Never  had  seen  McNjilty 
fore.     We  did  not  make  the  trade   then.     T. 
came   back   in   the    afternoon    and    we    trad^ 
When  they  came  back,  they  bad   ab   abatra,t 
which  they  showed  me.  and  Kidder  says:    "Yt 
know  enough  about  Missouri  that  land   withun 
25  miles  of  Sprinfefield  could  not  be  worth  let 
than  $25  an  acre."    I  said:   "Yes,  I  know  that. 
McNulty    guaranteed    that    everything    was    al 
right  and  that  the  abstract  showed  a  clear  title7i 
We  went  ahead  and  made  the  exchange,  and  1' 
received  the  deed  he  had  at  that  time  from  Old-1 
field  to  the  Missouri  farm  and  deeded  him  my 
Pueblo  property.  , 

Plaintiff's  son  testifled:  \ 

McNulty  said  he  would  like  to  trade  that  land  ' 
iu  Mi«sonri  for  the  equity.  Kidder  had  been  in 
and  out  of  the  office  several  times  before,  re- 
garding the  trade.  He  introduced  McNulty,  who 
said  he  had  never  seen  the  land.  They  came 
first  in  the  morning,  and  Kidder  took  McNulty 
out  to  look  at  the  house,  and  they  came  back 
in  the  afternoon.  McNulty  stated  the  abstract 
showed  a  clear  title,  free  from  all  incumbrances 
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-n-itb  taxes  paid  to  date,  and  handed  it  to  father 
to  examine  and  left  it  with  him. 

Plaintiff  then  Introduced  In  evidence  the 
abstract  of  title  and  certified  copies  of  the 
record  of  tax  sales  in  Missouri  showing  that 
the  land  had  been  sold  for  taxes  three  differ- 
ent times  subsequent  to  the  Adams  certifi- 
cate and  before  the  date  of  the  Pratt  certifi' 
cate,  and  rested. 

Defendant  testified  that  he  told  plaintiff  he 
received  the  deed  and  abstract  In  a  trade 
and  had  never  seen  the  land  and  knew  noth- 
ing about  it,  or  the  title,  personally.  This 
was  not  denied.    He  said: 

"I  told  him  positively,  both  he  and  Kidder, 
that  I  did  not  know  anything  about  the  Mis- 
souri land  personally;  that  I  bad  never  seen  it 
and  ki^ew  nothing  about  it  myself.  I  showed 
him  the  papers,  and  told  him,  if  he  wanted  to 
trade,  it  was  all  right  with  me." 

R.  R.  Ckrad  and  a  S.  Packard,  both  of 
Pneblo,  for  plalntUT  in  error.  D.  M.  Camp- 
bell and  S.  B.  Durham,  both  of  f ueblo.  for 
defoidant  in  error. 

GARRIGUES,  J.  (after  stating  the  facts 
as  above).  1.  The  cause  of  action  Is  not 
based  upon  guaranty,  or  warranty,  or  fail- 
ure of  title,  but  upon  fraud  and  deceit;  and 
we  are  controlled  by  the  established  law  and 
dedsIoDs  In  this  Jurisdiction  r^atlng  to 
fraud  and  deceit  actions.  McNnlty  had  in 
bis  possession  a  deed  to  the  property,  ex- 
ecuted by  Oldfleld,  with  no  grantee  named 
therein.  When  they  traded,  Durham's  name 
was  written  in  the  blank  space  and  the  deed 
and  abstract  delivered  to  hlra  In  exchange 
for  a  deed  to  the  Pueblo  property.  Pialntift 
testified  that  he  examined  and  relied  upon 
the  abstract  He  knew  that  McNulty  had 
never  seen  the  property  and  knew  nothing 
about  It  or  the  title,  personally.  According 
to  the  abstract,  the  title  was  in  Oldflold  and 
all  taxes  paid.  The  trade  was  In  'September, 
and  plaintiff  testified  that  in  December  he 
learned  that  Oldfleld  had  owned  the  property, 
but  that  it  had  subsequently  been  sold  for 
taxes.  The  abstract  showed  that  Oldfleld 
obtained  title  in  1901,  which  was  the  last 
entry,  and,  while  the  Pratt  certlflcate  stated 
that  the  taxes  were  paid,  the  records  of  the 
county  showed  the  property  had  been  sold 
for  taxes  prior  to  the  date  of  the  Pratt  cer- 
tlflcate :  therefore  it  did  not  speak  th'e  truth. 
There  Is  not  a  particle  of  evidence  that  the 
certificate  was  forged  or  fictitious.  There 
was  no  evidence  and  no  attempt  to  show 
tliat  the  statements  of  defendant  regarding 
the  property,  its  value,  or  condition,  were 
untrue. 

[1,  2]  The  complaint  sets  forth  the  repre- 
sentations made,  and  alleges  that  they  were 
untrue;  that  McNulty,  when  he  made  them, 
knew  they  were  false;  that  plaintiff  was  Ig- 
norant of  their  falRlty;  that  McNulty  in- 
tended that  plaintiff  should  rely  upon  the  false 
representations,  and  that  plaintiff,  believing 
them  to  be  true,  relied  and  acted  upon  them 
to  his  damage.     No  objection  can  be   made 


to  the  complaint.  It  states  a  good  cause 
of  action  based  upon  fraud  and  deceit  Had 
the  evidence  sustained  the  allegations  of  the 
complaint,  the  Instructions  would  have  been 
appropriate  and  plaintiff  would  be  entitled 
to  recover ;  but  merely  alleging  a  cause  of  ac- 
tion, without  proof,  does  not  entitle  one  to 
recover,  any  more  than  charging  one  with 
murder  establishes  his  guilt  Plaintiff  charg- 
ed that  defendant  represented  that  he  owned 
an  improved  80-acre  farm,  46  acres  of  which 
was  in  cultivation,  on  which  was  a  four- 
room  house  and  outbuildings,  a  family  or- 
chard, a  spring  of  running  water,  and  that 
the  land  was  worth  $20  to  $25  an  acre,  and 
that  these  representations  were  false.  But 
he  introduced  no  evidence  whatever  to  show 
that  any  one  of  these  r^resentations  waa 
untrue.  Neither  is  there  any  evidence  that 
Pratt  was  not  an  abstractor,  or  that  the 
Pratt  certificate  was  eithw  flctltlons  or  a 
forgery.  It  certified  that  the  taxes  were  paid 
and  in  this  regard  was  untrue.  PlaintlfTs 
proof  on  the  trial  went  no  further  than  to 
show  that  he  failed  to  obtain  title  through 
the  Oldfleld  deed  on  account  of  the  land  hav- 
lug  been  sold  for  taxes.  He  proved  failure 
of  title  and  rested  without  Introducing  evi- 
dence to  support  the  cause  of  action  pleaded 
upon  which  Issue  was  Joined  and  upon  which 
the  court  instructed  the  Jury.  In  defining 
the  Issue,  the  court  should  not  have  stated 
the  cauRe  of  action  upon  whidi  there  was  no 
proof.  It  Is  only  the  ultimate  issue  that 
should  be  presented  to  the  Jury.  If  there  la 
no  evidence  to  sustain  a  matter  pleaded.  It 
Is  no  longer  an  ultimate  issue.  In  Fort  Lyon 
Canal  Co.  v.  Bennett,  61  Colo.  HI,  156  Pac. 
604,  it  is  said : 

"The  court  in  its  instructions,  defining  the  is- 
sues, afforded  «n  opportunity  for  prejudicing 
the  defendant's  case  before  the  jury.  It  is  the 
daty  of  the  court  in  a  jury  trial  to  define  and 
settle  the  ultimate  issues  remaining  In  tbe  case 
ns  they  appear  at  the  time  it  Is  given  to  the 
jury.  Submitting  to  the  jury  in  detail  all  tbe 
allegations  disrloaed  in  the  pleadings,  whether 
or  ,  not  they  are  finally  for  Its  determination, 
is  unnecessary  and  improper,  and  might  in  some 
cases  be  prejudicial.  Without  some  good  reason 
it  is  safer  for  the  court  not  to  inform  the  jnry 
of  matters  contained  in  the  pleadings  which  con- 
stitute no  issue  for  their  consideration  and  de- 
termination as  the  case  is  finally  submitted. 
Cook  V.  Merritt,  15  Colo.  212  [25  Pac.  176]." 

[3]  2.  The  verdict  must  be  based  upon 
the  issue  presented,  and  the  evidence.  If 
the  evidence,  as  a  matter  of  law,  does  not 
sustain  the  verdict  based  upon  the  action 
laid  In  the  pleadings,  ]udgm«tt  upon  the  ver- 
dict cannot  stand.  To  recover  in  an  action 
upon  fraud  and  deceit,  the  plaintiff  must 
allege  and  prove  all  the  necessary  ingredi- 
ents Koing  to  constitute  such  an  action,  and 
tbe  absence  of  any  one  of  the  Ingredients 
in  the  pleading  or  proof  is  fatal  to  a  recov- 
ery. Sellar  v.  Clelland,  2  Colo.  532 ;  Adams 
V.  Schlffer,  11  Colo.  15,  17  Pac.  21,  7  Am.  St. 
Rep.  202 ;  Wheeler  v.  Dunn,  13  Colo.  428-436. 
22  Pac.  827;  Lahay  v.  City  Nat  Bank,  15 
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Oolo.  330,  25  Pac.  704,  22  Am.  St.  Rep.  407; 
Zang  T.  Adams,  23  Colo.  408,  48  Pac.  509, 
68  Am.  St  Rep.  240;  ComieU  v.  El  Paso  O. 
M.  &  M.  Co.,  33  Colo.  30,  78  Pac.  677 ;  Colo. 
Springs  Co.  V.  Wight,  44  Oolo.  179,  96  Pac. 
820,  16  Ann.  Gas.  044;  Ktlpatrick  t.  MUler, 
55  Colo.  419-422,  135  Pac.  780 ;  12  R.  a  I*  P. 
240,  §10;  Id,  p.  419,  J  166. 

In  Connell  v.  EI  Paso  O.  M.  &  M.  Co., 
supra,  it  is  said: 

"A  careful  ezaminatioD  of  the  record  in  this 
case  discloses  that  the  defendant  made  ao  repre- 
sentation whatever  as  to  the  location  of  the  dis- 
covery shaft  of  his  mine.  He  merely  exhibited 
to  plaintiff  a  copy  of  an  inaccurate  map  which 
had  been  made  by  the  surveyor  general,  from 
which  it  appeared  that  the  discovery  shaft  was 
situate  within,  instead  of  beyond,  its  exterior 
boundaries.  There  was  no  representation  by  de- 
fendant that,  of  his  own  knowledge,  he  knew 
that  the  shaft  was  properly  located.  Indeed, 
what  defendant  produced  before  plaintiff  sho\yed 
on  its  face  that  the  ori^nal  map,  of  which  the 
diagram  was  professedly  a  copy,  was  made  by 
another,  and  not  by  him.  It  also  appears  that 
defendant  did  not  speak  of  bis  own  knowledge 
upon  the  subject;  and  the  re<.'ord  is  uncontra- 
dicted that  neither  plaintiff  nor  defendant  ha<l 
any  personal  knowledge  upon  the  subject  at  all, 
and  the  facts  concerning  the  location  of  the 
shaft  were  as  much  within  the  knowledge  of 
one  as  the  other." 

[4]  Under  the  foregoing  rules,  the  allega- 
tions In  the  Instant  case  of  false  representa- 
tions regarding  the  title  were  not  establish- 
ed. Plaintiff  was  not  entitled  to  recover  up- 
on a  cause  of  action  based  upon  fraud  and 
deceit  merely  because  the  certificate  to  the 
abstract  did  not  speak  the  truth,  and  he  lost 
the  title  thereby.  All  that  is  needed  to  make 
that  case  apply  to  this  is  to  substitute  the 
word  "abstract"  for  "map." 

In  Colo.  Springs  Co.  v.  Wight,  4-1  Colo.  182, 
96  Pac.  820,  16  Ann.  Cas.  644,  it  Is  said: 
That  to  sustain  an  action  at  law  for  dam- 
ages based  upon  fraud  and  deceit  requires 
that  the  fraudulent  representations  be  made 
up  of  five  elements  or  Ingredients:  (a)  The 
folse  representation ;  (b)  knowledge,  by  the 
I)erson  who  made  the  fraudulent  representa- 
tion, of  Its  falsity ;  (c)  Ignorance  of  its  falsi- 
ty by  the  person  to  whom  it  was  made;  (d) 
the  Intention  that  It  should  be  acted  upon; 
(e)  acting  upon  it  to  one's  damage.  The  ne- 
cessity of  all  these  elements  Is  essential  both 
as  a  rule  of  pleading  and  evidence.  In  12 
R.  C.  L.  at  page  419,  |  166,  it  is  said: 

"In  order  properly  to  plead  fraud,  a  bill,  com- 
plaint, or  answer  must  contain  averments  of 
all  the  elements  thereof.  Thus,  it  must  show 
that  the  representation  made  the  basis  of  the 
charge  of  fraud  was  made  by  the  defendant,  or 
with  his  authority,  that  it  related  to  a  material 
fact,  that  it  was  false,  that  it  was  made  under 
such  circumstances  that  the  person  to  whom  it 
was  made  had  a  right  to  rely  on  it,  and  that  he 
did  in  fact  rely  on  it,  and  that  he  was  damaged 
in  consequence." 

And  at  page  240,  g  10,  It  is  said: 

"The  essential  elements   required   to  sustain 

an  action  for  deceit  are  that  the  representation 

was  made  as  a  statement  of  fact,  which  was 

untrue  and  known  to  be  untrue  by  the  party 


making  It,  or  else  recklessly  made;  Aat  it 
made  with  intent  to  deceive  and  for  the  par- 
pose  of  inducing  the  other  party  to  act  upon  it; 
and  that  he  did  in  fact  rely  on  it  and  was  in- 
duced thereby  to  act  to  his  injury  or  damage." 

In  Kilpatrick  t.  Miller,  55  Colo.  p.  422,  135 
Pac.  p.  782,  it  is  said: 

"Tested  by  this  rule,  a  complaint  should  al- 
lege the  facts  constituting  the  false  representa- 
tions made  by  the  defendant ;  that  he  knew  at 
the  time  he  made  them  that  they  were  untrue  or 
gave  positive  assurance  that  the  representations 
were  true  of  his  own  knowledge;  that  the  false 
representations  were  made  by  defendant  with 
the  intention  and  purpose  of  inducing  the  plain- 
tiff to  act  upon  tliem;  that  the  plaintiff  was  ig- 
norant of  the  facts  and  of  the  false  representa- 
tions; that  he  believed,  at  the  time  the  repre- 
sentations were  made  to  him,  that  they  were 
true ;  that  the  representations  were  untrue:  and 
that  plaintiff  acted  upon  them  to  his  damage." 

McNulty  did  not  claim  he  bad  ever  exam- 
ined the  title  or  that  he  knew  personally 
anything  ahput  it  other  than  disclosed  by  the 
abstract.  There  is  no  evidence  that  he  knew 
the  representations  be  made  regarding  the  ti- 
tle were  not  true  or  that  he  possessed  any 
personal  knowledge  of  the  condition  of  the 
title  superior  to  that  of  plaintiff.  He  repre- 
sented that  the  abstract  showed  a  clear  title 
or  a  good  title,  and  It  did;  but  there  is  no 
evidence  that  he  said  he  knew  i>ersonally 
that  the  abstract  was  true.  There  is  not  a 
particle  of  testimony  that  he  had  ever  owned 
the  property  or  had  anything  to  do  with 
making  the  abstract,  procuring  an  untrue 
certificate,  or  that  be  knew  at  the  time  that 
it  did  not  disclose  tbe  true  condition  of  the 
title.  He  did  not  pretend  of  his  own  knowl- 
edge to  know  whether  tbe  certificate  spoke 
the  truth  or  not,  and  tbere  is  an  entire  ab- 
sence from  the  record  of  evidence  from  which 
it  could  be  legitimately  inferred  that  he  had 
such  knowledge.  Plaintiff  knew  that  McNul- 
ty bad  no  title,  had  never  owned  the  farm, 
had  never  seen  it,  and  knew  nothing  regard- 
ing it,  personally.  Such  papers  as  he  had  he 
turned  over  to  Durham — who  was  an  attor- 
ney at  law — for  his  examination  and  guid- 
ance. Durham  testified  that  be  relied  upon 
the  abstract  and  he  knew  tbe  condition  of 
the  title,  as  shown  by  the  abstract,  was  tbe 
only  Information  that  either  of  them  possess- 
ed ;  the  truth  regarding  the  certificate  being 
as  mucti  within  the  knowledge  of  one  as  the 
other,  iniere  is  no  e\'idence  tbat  the  source 
and  extent  of  McNulty's  Information  respect- 
ing the  title  and  the  property,  was  not  as 
stated,  or  that  plaintiff  did  not  possess  the 
same  knowledge  regarding  it  as  McNulty. 

Under  the  circumstances,  whatever  right 
he  may  have  based  upon  a  proper  action, 
plaintiff  cannot  recover  upon  an  action  pred- 
icated upon  fraud  and  deceit. 

Tbe  Judgment  Is  reversed,  and  the  cause 
remanded. 

Reversed. 

HILL  and  SCOTT,  JJ.,  dissent. 
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VESVER  CITY  TRAMWAY  CO.  ▼.  DOYLE. 

(No.  8566.) 

(Supreme  Court  of  Colorado.     May   7,  1917. 
Rehearing  Denied  Oct  8,  1917.) 

1.  Tbial  ^=»203(1)— Instbuctions— Duty  to 
Submit  Theory  in  Concbete  Manner. 

Defendant  has  a  right  to  have  the  jury  prop- 
erly instructed  in  a  concrete  manner  upon  its 
theory  of  the  case  whenever  there  is  competent 
testimony  to  sustain  that  theory. 

2.  Tbial  ®=32ij0(8)— Instbuctions— Reqdebts 

CoVbBKO  BY  TilOSE  GiVBN. 

In  an  action  for  injuries  sustained  in  a  col- 
lision with  a  street  car,  the  court  vcfused  tu 
charge  that,  if  plaintiff  in  the  exercise  of  ordi- 
nary care  could  have  seen  the  approaching  car, 
and  either  saw  it  or  did  not  see  it,  and  contin- 
ued to  di'ive  upon  the  track,  and  if  his  failure 
to  see  the  car,  or  his  attempt,  ha\iug  seen  it, 
to  cross  in  front  of  it,  were  a  failure  to  exercise 
ordinary  and  reasonable  care,  nnd  contributed 
to  the  accident,  and  if  the  motorman  aa  soon  as 
he  realised  or  should  have  realized  plaintifTa 
danger,  exercised  ordinary  care  to  prevent  the 
collision,  the  jury  should  find  for  defendant. 
Held  that,  where  there  was  evidence  of  the  facts 
Ii.vpothesized,  refusal  of  these  instructions  were 
not  rendered  nonprejudicial  by  the  instructions 
given  presenting  defendant's  theory  only  by  ab- 
stract statements  or  principles  of  law  and  no- 
where telling  the  jury  to  find  for  defendant  if 
the  facts  were  as  hypothesized  in  the  refused  in- 
structions. 

S.  Street  Railroads  <S=>117(24)  —  Actions 
FOB  Injuries— QuF^STioNS  fob  Juby— Con- 

TRIHUTORY  NEOI.IOENCE. 

Plaintiff,  while  driving  east  across  a  street 
on  which  were  double  street  car  tracks,  was 
strncl?  by  a  north-bound  car  on  the  east  track. 
As  testified  by  him,  a  south-bound  car  had  stop- 
ped at  the  south  side  of  the  intersecting  street, 
to  some  extent  obstructing  his  view,  but  bis 
wagon  was  from  15  to  20  feet  from  the  rear  of 
the  car.  and  he  was  seated  unon  a  high  seat  up- 
on a  large  transfer  wagon.  There  was  evidence 
that  the  car  was  running  at  an  excessive  rate 
of  speed  and  did  not  sound  the  gong  as  required 
by  a  city  ordinance.  Held,  that  plaintiff  was 
not  negligent  as  a  matter  of  law  in  starting  to 
drive  across  the  tracks  without  waiting  for  the 
south-bound  car  to  move  on,  so  that  his  view 
would  be  unobstructed. 

Error  to  District  Court,  City  and  County 
Of  Denver;  John  H.  Denlson,  Judge. 

Action  by  Ktlohael  Doyle  against  tbe  Den- 
ver City  Tramway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Gerald  Hughes  and  Howard  S.  Robertson, 
both  of  Denver  (W.  O.  Temple,  of  Denver,  of 
counsel),  for  plaintiff  In  error.  Rees  D.  Rees 
and  Morrissey  &  Scofleld,  all  of  Denver  (Al- 
bert T.  Orabood,  of  Denver,  of  counsel),  for 
defendant  in  error. 

HILI^  J.  The  defendant  In  error  (hereaft- 
er called  the  plaintiff)  recovered  judgment 
for  personal  injuries  sustained  by  being 
thrown  from  a  wagon  which  be  was  driving 
when  it  was  struck  by  a  street  car  of  the 
defendant  company  at  the  intersection  of 
Seventeenth  and  Blake  streets,  in  the  city 
of  Denver.  The  accident  occurred  about  5 
p.  m.,  October  17,  1913.    The  street  car  was 


going  northwest  (hereafter  called  north) 
down  Seventeenth  street.  The  plaintiff  was 
driving  a  large  team  and  heavy  transfer 
wagon  going  northeast  (hereafter  called 
east),  up  Blake  street  The  defendant  has 
double  tracks  on  Seventh  street  Cars  going 
north,  toward  the  depot,  use  the  east  tra<^. 
Those  going  south,  toward  tbe  Brown  Palace 
Hotel,  use  the  west  track.  The  testimony  of 
plaintiff  and  that  of  his  witnesses  Is  to  the 
effect  that  just  as  he  approached  Seventeenth 
street  going  east  on  Blake  street  a  street  car 
going  south  on  Seventeenth  street  crossed 
Blake  street,  stopping  upon  the  south  side  to 
let  off  or  take  on  passengers;  that  he  then 
proceeded  east,  the  horses  on  a  walk;  that 
be  v'as  looking  both  ways,  but  saw  no  car 
and  heard  no  bell  or  gong  sounded  by  any 
car  going  north;  that  at  that  time  the  car 
going  south  prevented  his  seeing  in  that  di- 
rection for  as  long  a  distance  as  be  other- 
wise could  have  seen  had  It  not  been  there; 
that  the  rear  end  of  this  car,  when  it  stop- 
ped, was  from  6  to  9  feet  south  of  the  curb 
line  and  the  plaintiff's  team  nine  to  10  feet 
north  of  the  curb  line,  at  which  time  and 
place  he  saw  no  car  coining  from  the  south, 
and  proceeded  to  start  east  across  the 
tracks;  that  when  his  horses  got  over  the 
east  track  and  the  front  wheels  of  his  wagon 
upon  it,  he  for  the  first  time  saw  the  car  com- 
4ng  from  the  south  40  to  50  feet  away ;  that 
it  was  coming  at  a  fast  rate  of  speed,  viz. 
from  22  to  26  miles  an  hour ;  that  no  gong 
or  bell  was  being  sounded ;  that  when  he  first 
saw  it  be  rushed  his  team  in  an  effort  to  get 
off  of  the  track,  but  failed,  the  street  car 
bitting  the  rear  axle  and  wheel  of  the  wag- 
on, w^hich  knocked  it  clear  of  the  track,  turn- 
ing both  team  and  wagon  half  around,  throw- 
ing the  plaintiff  to  the  street,  which  caused 
the  injuries  complained  of.  According  to  the 
testimony  of  sundry  witnesses  for  the  de- 
fendant, there  was  no  car  going  south  when 
plaintiff  approached  the  tracks,  but,  to  the 
contrary,  that  he  had  a  clear  view  south  on 
Seventeenth  street,  and  saw,  or  must  have 
seen,  had  he  looked,  the  car  coming ;  that  It 
was  going  from  12  to  15  miles  an  hour  with 
the  gong  ringing;  that  when  it  got  near  the 
point  where  plaintiff  would  cross  the  tracks, 
and  before  his  horses  were  on  the  tracks, 
and  when  both  he  and  they  were  In  a  place 
of  safety,  he  whlpiied  up  bis  team  in  an  ef- 
fort to  beat  the  street  car  across ;  that  when 
the  motorman  ascertained  what  the  plaintiff 
was  then  attempting  to  do,  he  made  every 
effort  possible  to  stop  the  car  in  order  to 
avoid  the  collision,  but  was  unable  to  do  so. 
The  court  instructed  the  Jury  concretely 
on  the  plaintiff's  theory,  'repeatedly  stating 
that,  if  they  found  so  and  so,  their  verdict 
should  be  for  the  plaintiff,  but  refused  to 
do  likewise  upon  behalf  of  the  defendant  con- 
cerning  plaintiff's    contributory    negligence; 
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that  Is,  In  none  of  tbe  Instrnctlons  given  was 
the  jury  advised  except  in  an  abstract  way 
as  to  tbe  plaintiff's  duty  nnder  tlie  circum- 
stances disclosed  by  defendant's  witnesses. 
For  tbls  reason  It  is  urged  tbat  tbe  court  err- 
ed in  refusing  to  give  defendant's  Instruc- 
tions Nos.  6  and  7,  wbich  were  to  the  effect 
that,  if  tbe  Jury  believed,  et&,  that  the  plain- 
tiff, as  be  drove  his  team  onto  Seventeenth 
street  from  Blake  street,  in  the  exercise  of 
ordinary  care,  could  have  seen  the  approach- 
ing car,  and  tbat  be  either  saw  it,  or  did  not 
see  it,  and  continued  to  drive  bis  team  across 
tbe  street  onto  tbe  track  on  which  the  car 
was  coming,  and  tbat  his  failure,  if  any,  to 
see  the  car  or  having  seen  the  car  his  at- 
tempt, if  any,  to  cross  in  front  of  it,  were 
a  failure  on  his  part  to  exercise  ordinary 
and  reasonable  care  and  contributed  to  tbe 
accident  and  injuries  wbich  be  received,  and 
without  which  tbe  same  would  not  have  oc- 
curred, and  that  tbe  motorman  as  soon  as  be 
realized,  or,  in  tbe  exercise  of  reasonable 
care,  should  have  realized,  tbe  plaintiff's 
danger,  exercised  ordinary  and  reasonable 
care  to  try  to  prevent  the  colllislon,  it  would 
be  their  duty  to  find  a  verdict  for  the  de- 
fendant. 

[1]  There  Is  no  question  concerning  the  de- 
fendant's right  to  have  tbe  jury  properly  in- 
structed in  a  concrete  manner  uimu  its  theory 
of  the  case,  whenever  there  is  competent, 
testimony  to  sustain  that  theory,  if  adopted. 
Sutton  v.  Dana,  19  Colo.  98,  25  Pac  90; 
Marsh  v.  Cramer,  16  Cola  331,  27  Pac.  109 ; 
Hose  V.  Otis,  18  Colo.  59,  31  Pac.  493 ;  Biggs 
V.  Senfferleln,  164  Iowa,  241,  145  N.  W.  507, 
L.  B.  A.  1915F,  673;  Warehouse  &  Storage 
Co.  V.  Toomey,  181  Mo.  App.  64,  163  S.  W. 
558;  N.,  C.  &  St  L.  B.  Co.  v.  Banks,  156  Ky. 
609,  161  S.  W.  564 ;  Well  v.  Chicago  Caty  Ry. 
Co.,  182  HI.  App.  109;  McKennan  v.  O.  &  C. 

B.  St.  Ry.  Co.,  95  Neb.  643,  140  N.  W.  1014. 
There  are  numerous  cases  which  bold  tbat 
tbe  defendant  Is  entitled  to  such  instruc- 
tions, even  though  tbe  law  is.  In  a  general 
way,  covered  by  the  charges  given,  unless  tbe 
court  can  see  tbat  no  prejudicial  error  re- 
sulted from  such  refusal.  Western  Coal  & 
Mining  Co.  V.  Moore,  96  Ark.  206,  131  S.  W. 
960;  Louisville  &  Nashville  R.  Co.  v.  King's 
Adm'r,  131  Ky.  347,  115  S.  W.  196;  Carlm 
V,  Grand  Trunk  Western 'Ry.  Co.,  243  111.  64, 
90  N.  B.  201, 134  Am.  St.  Rep.  354 ;  Fowler  v. 

C.  4  E.  L  R.  R.  Co.,  234  lU.  610,  85  N.  E.  298 ; 
Citizens'  Ry.  Co.  v.  Ford,  25  Tex.  Civ.  App. 
328,  60  S.  W.  680 ;  Hennessey  v.  Forty-Second 
St  Ry.  Co.,  103  App.  Dlv.  381,  92  N.  T.  Supp. 
1058 ;  Chicago  City  Ry.  Co.  v.  O'Donnell,  208 
111.  207,  70  N.  E.  294,  477;  Traction  Co.  v. 
Brown,  115  Tenn.^23,  89  S.  W.  319;  M.,  K. 
&  T.  Ry.  Co.  V.  McGlamory,  89  Tox.  635,  35 
S.  W.  1058;  Houston  &  T.  O.  R.  Co.  v.  Car- 
ruth  (Tex.  Clv.  App.)  50  S.  W.  1036;  Gush- 
ing V.  Metroiwlltan  St  Ry.  Co.,  92  App.  Div. 
510,  87  N.  Y.  Supp.  814. 

[2]  The  plaintiff  offers  no  criticism  to  the 


holdings  in  the  cases  above  cited,  but  contends 
tbat  the  substance  of  these  instructions  was 
covered  by  those  given.  So  far  as  the  de- 
fondant's  phase  of  this  question  is  concerned, 
tbe  instructions  given  contain  only  abbtract 
statements  of  principles  of  law;  they  did 
not  present  to  the  jury  in  a  concrete  manner 
the  defendant's  theory  of  the  case  on  this 
question.  We  fail  to  find  in  them  anywhere  a 
statement  that  if  the  jury  finds  the  facts 
to  exist  as  stated  in  these  refused  instruc- 
tions, its  verdict  shall  be  for  the  defendant. 
Such  instructions  were  given  up<m  behalf  of 
tbe  plaintiff  upon  all  of  his  theories  of  the 
case  calling  attention  that,  if  it  found  so  and 
so,  its  verdict  should  be  for  plaintiff.  Sim- 
ilar instructions,  when  offered,  should  have 
been  given  upon  behalf  of  tbe  defendant  The 
jury  would  then  have  bad  called  to  its  atten- 
tion its  duty,  in  case  it  found  the  facts  as 
defendant  claims,  instead  of  being  compelled 
to  gather  it  from  abstract  propositions  of 
law.  For  these  reasons,  we  cannot  agree 
tbat  no  prejuUicial  error  was  occasioned  by 
their  absence. 

A  condition  quite  similar  was  under  con- 
sideration in  Carlin  v.  Urand  Trunk  Ry.  Co., 
243  ill.  04,  at  page  06,  90  N.  E.  201,  at  page 
U02,  134  Am.  St  Rep.  351,  wherein  the  conrt 
said: 

"Appellant  claimed  that  deceased  stooped 
down  and  wcut  under  tlie  gate  upon  tbe  crossing 
ufLer  tbe  gate  was  down,  and  that  his  conduct 
in  so  doing  was  negligent  and  resulted  in  his 
boiu^  strucK  by  the  train.  Tliere  was  evidence 
tending  to  sustain  this  claim,  and  the  appellant 
therefore  had  a  right  to  have  the  jury  instructed 
as  to  the  law  applicable  to  it  Other  instruc- 
tions given  informed  tbe  jury  that  there  could 
be  no  recovery  if  the  deceased  was  guilty  of 
negligence  in  going  upon  the  crossing  at  the  time 
of  the  accident.  Such  instructions,  however, 
were  abstract  in  diaracter.  Tbe  refused  in- 
struction applied  the  law  to  the  facts  in  tbe 
case  as  the  evidence  on  behalf  of  appellant  tend- 
ed to  prove  them.  The  statement  of  the  general 
principle  that  the  exercise  of  ordinary  care  by 
tbe  deceased  was  necessary  to  a  recovery  was 
not  equivalent  to  an  instruction  directing  the 
attention  of  tbe  jury  to  a  controlling  issue  in 
the  case  and  to  tbe  evidence  bearing  on  that 
issue.  Notwithstanding  the  giving  of  instruc- 
tions of  a  general  character,  this  instruction, 
applying  the  law  to  facts  which  there  was  evi- 
dence tending  to  prove,  should  have  been  given." 

[3]  In  view  of  a  new  trial  one  other  ques- 
tion should  be  considered,  that  of  plaintiff's 
contributory  negligence.  Tbe  defendant  cites 
sundry  railroad  cases  and  some  others  to 
establish  its  contention,  that,  per  Ids  tes- 
timony, plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law  in  attempt- 
ing to  cross  the  street  car  track  after  the 
upbound  car  had  passed  and  stopped  upon 
the  south  side  of  tbe  street,  instead  of  wait- 
ing for  it  to  again  pass  on  up  the  street  so 
that  his  view  would  have  been  entirely  un- 
obstructed from  that  direction.  For  this  rca  - 
son  It  is  alleged  that  a  directed  verdict 
should  have  been  ordered.  We  cannot  agree 
with  thLs  contention.     If  there  was  an  up- 
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bound  car,  as  tesHfled  to  by  the  plaintiff  and 
other  witnesses,  his  wagon  was  in  the  neigh- 
borhood of  15  to  20  feet  north  of  the  rear 
end  of  this  car  when  he  started  to  cross' 
Seventeenth  street,  which  gave  him  this 
distance  of  clear  vision,  also  a  better  and 
farther  view  than  this  of  the  east  track  ui>on 
account  of  its  being  a  certain  distance  east  of 
the  west  track  on  which  an  upbound  car 
would  be  traveling.  Besides,  his  testimony 
discloses  that  he  was  seated  upon  a  high 
seat  upon  a  large  transfer  wagon,  which 
tended  to  give  him  a  still  better  view  from 
all  directiona  The  city  ordinances  required 
the  sounding  of  a  gong  by  the  car  going  north 
a  certain  distance  from  the  street,  also  that 
the  car  should  not  exceed  a  certain  speed. 
When  all  these  matters  are  considered,  we 
think  the  question  of  whether  he  was  guilty 
of  contributory  negligence  was  for  the  Jury 
to  determine.  We  do  not  understand  that 
railroad  cases,  where  trains  are  understood 
to  be  running  at  a  high  rate  of  speed,  at 
least  greatly  in  excess  of  the  rate  permitted 
by  a  street  car,  are  applicable  to  a  case  of 
this  kind.  As  we  understand  it,  a  distinc- 
tion Is  made  between  the  rules  which  apply 
to  a  street  railway  crossing  and  those  which 
apply  to  the  crossing  of  an  ordinary  steam 
railroad.  Phillips  v.  Denver  Co.,  53  Colo. 
458,  128  Pac.  460,  Ann.  Gas.  1914B,  29;  Den- 
ver C.  T.  Ca  V.  Wright,  47  Colo.  36«,  107 
Pac.  1074;  Denver  C.  T.  Co.  v.  Carson,  21 
Colo.  App.  601,  123  Pac.  680;  Roberts  v. 
Spokane  St  Co.,  23  Wash.  325,  63  Pac.  606, 
54  Ii.  R.  A.  184;  Bnrian  v.  SeatUe  Electric 
Co.,  28  Wash.  606,  67  Pac.  214;  Zolpher  v. 
Camden  &.  Sub.  Ry.  Co,  69  N.  J.  Law,  417, 
56  AtL  24»;  Bass'  Adm'r  v.  Norfolk  Ry.  & 
It  Co.,  100  Va.  1,  40  S.  B.  100;  Smith  v. 
Union  Trunk  Line,  18  Wash.  351,  51  Pac. 
400,  46  U  R.  A.  169;  Mlllette  v.  Detroit 
United  Ry.,  186  Mich.  634,  153  N.  W.  10; 
Shea  V.  St.  Paul  City  Ry.  Co.,  50  Minn.  395, 
62  N.  W.  002:  Crosa  v.  California  St  C.  Ry. 
Co.,  102  Cal.  813,  86  Pac.  673 ;  Cook  v.  Bal- 
timore Traction  Co.,  80  Md.  551,  31  Aa  327. 

The  Judgment  la  reversed. 

Reversed. 

WHITE,  C.  J,  and  TELLER,  J.,  concur. 


(63  Colo.  3S6) 

KNEPPER  V.  PEOPLE.     (No.  8572.) 

(Supreme  Court   of  Colorado.     July   2,   1917. 
Rehearing  Denied  Oct  8,  1917.) 

1.  False  Pbetenses  «=20— Sufticienct  of 

In  FORMATION— FbAUD. 

An  information  charging  that  defendant  fe- 
loniously, fraudulently,  falsely,  and  knowingly 
represented  that  certain  stock  was  worth  a  cer- 
tain amount  per  share,  that  the  company  was 
paying  dividends,  that  the  amount  required  by 
statute  to  be  deposited  by  the  state  had  been 
dejMisited,  that  the  state  had  paid  and  would 
continue  to  pay  dividends  on  the  stock  and  was 


backing  the  company,  and  that  the  prosecuting 
witness  by  reason  of  such  representations  and 
belief  therein  executed  and  delivered  to  defend- 
ant a  note  for  $1,000  for  stock,  sufficiently 
charged  the  offense  of  obtaining  a  note  by  false 
pretenses  with  intent  to  defraud,  as  defined  by 
Rev.  St.  1908,  8  1849,  in  view  of  section  1960, 
declaring  every  information  sufficient  if  It  states 
the  offense  in  the  terms  of  the  statute  or  so 
plainly  that  its  nature  may  be  easily  understood 
by  the  jury. 
2.  Fause  Pbetenses  «=>13— Constbuction  or 

Statute— "Otheb  Valdable  Thino  What- 

bveb"— Note  in  Hands  of  Makeb— "Pbb- 

sonal  Phopebty." 
Under  Rev.  St.  1908,  {  1849,  providing  that, 
if  any  one  knowingly  and  designedly  by  false 
pretenses  obtains  from  any  person  any  chose^  in 
action,  money,  goods,  or  "other  valuable  tiling 
whatever"  with  Intent  to  defraud,  the  offender 
shall  be  deemed  a  cheat,  and  in  view  of  section 
5540,  defining  "personal  property"  to  include 
everything  the  subject  of  ownership,  whether 
tangible  or  intangible,  a  note  reduced  to  pos- 
session by  a  swindler  is  "personal  property," 
and  a  thing  of  value  even  in  the  bands  of  the 
maker. 

[Kd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  IiMrst  and  Second  Series,  Penonal 
Property.] 
8.  Fame  Pbetenses  «=>49(2)— Note— Vaicb 

— Evidence. 
In  a  prosecution  under  Rev.  St  1908,  $  1849, 
for  obtaining  a  note  by  false  pretenses  with  in- 
tent to  defraud,  competent  testimony  fixing  the 
value  of  the  note  at  $1,000,  without  any  con- 
trary showing,  was  sufficient  and  conclusive 
as  to  its  value. 

Garrigues,  J,  dissenting. 

Error  to  District  Court,  City  and  County 
of  Denver;   W.  S.  Morris,  Judge. 

Hubert  Knepper  was  convicted  of  obtaining 
a  promissory  note  of  the  value  of  $1,000  with 
Intent  to  <^eat  and  defraud  by  means  of 
false  pretenses,  and  he  brings  error.  Af- 
firmed. 

C.  A.  Irwin,  of  Denver,  for  plaintiff  In  er- 
ror. Fred  Farrer,  Atty.  Gen.,  Wendell  Ste- 
phens, and  Ralph  E.  C.  Kerwin,  Asst.  Attys. 
Gen.,  Leslie  E.  Hubbard,  Atty.  Gen.,  and  John 
L.  Schweigert,  Asst  Atty.  Gen.,  for  the  Peo- 
ple. 

BAILEY,  J.  Plaintiff  In  error  was  found 
guilty  of  obtaining  a  promissory  note  of  the 
value  of  $1,000.00  with  Intent  to  cheat  and  de- 
fraud by  means  of  false  pretenses.  He  brings 
the  Ju'dgment  here  for  review. 

It  appears  that  plaintiff  in  error  waa 
treasurer  of  an  Insurance  company  in  the 
process  of  formation,  and  that  the  note  was 
given  in  payment  for  stock  in  the  company. 
It  was  alleged  that  the  shares  were  repre- 
sented to  be  worth  much  more  than  the  price 
asked;  that  the  State  was  back  of  the  com- 
pany to  the  extent  of  $100,000.00,  and  was 
paying  quarterly  dividends  on  them  from 
money  deposited  by  the  company  with  the 
State.  After  the  note  had  been  paid  the  com- 
plaining witness  discovered  that  the  company 
liad  not  depositeid  the  statutory  amount  with 
the  .State,  as  represented  or  at  all,  and  was 
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not  able,  therefore,  to  write  Insurance,  and 
that  the  company  had  never  paid  any  divi- 
dends whatsoever. 

Defendant  below  denied  mailing  the  alleged 
or  any  false  or  fraudulent  representations, 
and  urgeid,  among  otlier  defenses,  that  the  In- 
formation failed  to  set  out  any  crime  under 
the  statute,  and  that  Uie  note  given  In  pay- 
ment for  the  shares  was  of  no  value  In  the 
hands  of  the  maker,  and  was,  therefore,  not 
within  the  purview  of  section  1849,  R.  S. 
1908,  which  enumerates  the  classes  of  proper- 
ty the  obtaining  of  which  by  false  pretenses 
Is  a  crime.  Defendant  demurred  to  the  in- 
formation on  these,  among  other  grounds. 
The  drainrrer  was  overruled,  and  this  ruling, 
with  others,  is  assigned  as  error.  None  of 
the  assignments  merit  attention  except  two 
based  upon  the  demurrer,  to  wit:  First, 
that  the  information  'does  not  set  out,  allege 
or  show  that  the  prosecuting  witness  was  de- 
frauded; and  second,  that  the  note  in  the 
hands  of  the  maker  was  of  no  value,  and 
therefore  the  securing  of  It  by  false  pretenses 
constitutes  no  crime. 

[1]  In  regard  to  the  objection  to  the  in- 
formation, that  it  failed  to  set  forth  the  fact 
that  complaining  witness  had  been  defrauded, 
it  is  clear  that  in  the  information  the  defend- 
ant is  charged  with  feloniously,  fraudulently, 
falsely  and  knowingly  pretending  and  repre- 
senting that  the  stock  in  question  was  worth 
at  least  two  dollars  a  share ;  that  the  com- 
pany was  paying  quarterly  dividends;  that 
the  amount  required  by  statute  to  be  deposit- 
ed with  the  State  had  been  so  deposited  ;  that 
the  State  had  paid  an^  would  continue  to  pay 
quarterly  dividends  upon  complainant's  stock, 
and  was  backing  the  company  to  the  extent 
of  $100,000.00,  and  further,  that  by  reason  of 
the  representations  and  her  belief  in  them 
she  made,  executed  and  delivered  her  promis- 
sory note  for  |1,000.00,  and  that  these  repre- 
sentations were  known  by  defendant  to  be 
false.  This  was  the  gist  of  the  offense  charg- 
ed. Section  1950,  R.  S.  1908,  in  reference  to 
indictments  applies  also  to  Informations,  and 
is  as  follows: 

"Eivery  indictment  or  accusation  of  the  grand 
jury  shall  be  deemed  sufficiently  technical  and 
correct  which  states  the  offense  in  the  terms 
and  lani^age  of  the  code,  or  so  plainly  that  the 
nature  of  the  offense  may  be  easily  understood 
by  the  jury." 

[2]  Under  this  section  it  is  plain  tliat  the 
offense  was  sufficiently  set  out  in  the  case  at 
bar  to  make  the  nature  of  It  clear  to  all.  It 
definitely  charges  the  crime  set  forth  in  sec- 
tion 1849,  R.  S.  1908,  if  the  promissory  note 
may  l>e  held  to  be  a  thing  of  value  within 
the  meaning  of  this  provision.  The  section 
so  far  as  applicable  is  in  the  following 
words: 

"If  any  person  •  •  •  ghall  knowingly  and 
designedly,  by  any  false  pretense  or  pretenses, 
obtain  from  any  other  person  or  persons  any 
chose  in  action,  money,  goods,  wares,  chattels, 
effects,  or  other  valuable  thing  whatever,  with 
intent  to  defraud  any  such  person  or  persons 


of  the  same,  every  person  so  offending  shall  be 
deemed  a  cheat    •    •    •  •• 

It  is  vigorously  urged  by  counsel  for  de- 
fendant that  defendant  cannot  be  convicted 
under  this  statute,  because  the  note  in  ques- 
tion was  without  value  in  the  hands  of  the 
prosecutrix.  A  number  of  cases  are  cited, 
chiefly  English  cases,  in  support  of  this  con- 
tention. The  better  rule,  however,  seems  to 
be  the  one  laid  dovm  in  11  R.  C.  L.  490: 

"The  statutes  usually  add  the  words  'or  other 
property,'  "or  other  valuable  thing,'  or  'or  other 
valuable  effects.'  Literally,  of  course,  these 
terms  are  broad  enough  to  enclude  a  promis- 
sory note  or  bill  of  exchange;  hence,  unless  the 
court  is  convinced  by  the  association  of  such 
words  with  others  that  they  are  used  to  express 
some  mure  limited  conception,  tbere  is  ample  jus- 
tification for  applying  them  to  the  full  extent 
of  tbeir  literal  meaning.  Some  courts  have  de- 
clared that  the  intention  of  the  legislature  was 
obviously  to  include  all  things  which  might  be 
the  subject  of  larceny,  and  hence  that  the  wonts 
'or  other  property'  must  be  viewed  as  an  intend- 
ed addition  to  the  more  specific  designation  of 
the  property  preceding  them.  There  are  cogent 
reasons  for  saying  that  such  articles  of  property 
as  are  now  under  consideration  are  as  likely  to 
be  obtained  by  misrepresentation  as  any  other 
forms  of  personal  property,  and  that  injury  to 
the  defrauded  person,  and  perhaps  others,  ia,  if 
anything,  more  imminent  than  in  the  case  of 
tangible  chattels.  Prom  considerations  such  as 
these,  the  courts  have  concluded  that  the  true 
intention  of  the  legislature  will  be  best  given 
effect  by  holding  that  a  promissory  note  is  with- 
in the  meaning  of  the  words  'or  other  property.' " 

This  principle  was  applied  in  a  case  involT> 
ing  the  fraudulently  obtaining  of  a  signature 
upon  a  promissory  note,  under  a  statute  rel- 
ative to  obtaining  by  false  pretenses  "money, 
goods,  chattels,  or  other  effects,"  In  People  v. 
Stooe,  9  Wend.  (N.  Y.)  182.  The  court,  at 
page  191,  said: 

"That  a  note,  obtained  by  false  pretenses  and 
with  a  fraudulent  intent,  and  which  the  party 
has  actually  used  for  his  own  benefit,  is  embrac- 
ed within  the  spirit  of  the  act  as  it  stood  be- 
fore the  revised  statutes,  I  have  no  doubt.  The 
words,  'other  effects,'  as  used  in  this  act,  it  is 
obvious,  when  the  connection  in  which  they 
stand  Is  taken  into  consideration,  were  designed 
to  be  most  comprehensive.  They  were  proi>- 
ably  intended  to  embrace  everything  of  a  per- 
sonal character  not  appropriately  and  strictly 
falling  under  the  description  of  money,  or  goods 
or  chattels.  I  consider  them  equivalent  to  the 
words  'or  other  valuable  thing  whatsoever'  ia 
the  British  act." 

In  State  t.  Thatcher,  S5  N.  J.  Law,  445. 
where  an  information  was  founded  upon  a 
similar  state  of  facts,  the  court  held: 

"Is  the  maker's  own  note  or  contract  of  sure- 
tyship a  valuable  thing?  The  signing  of  the 
name  was  an  act — the  name,  when  signed,  was 
a  thing.  Was  it  a  thing  of  any  value?  While 
it  remained  locked  up  in  his  secretary,  it  wtis 
of  no  value  to  the  maker,  but  eo  instanti  it 
passed  out  of  his  hands  by  the  fraud,  it  l>e- 
came  impressed  with  the  qualities  of  commer- 
cial paper  and  possessed  to  him  the  value  which 
it  might  cost  to  redeem  it  from  a  bona  fide 
holder.  •  •  •  Can  it,  therefore,  l>e  said  that 
a  paper  which  imposed  such  a  risk,  was  of  no 
value  to  the  maker?  Its  value  to  him  consisted 
not  in  what  it  would  put  in  his  pocket,  if  he 
retained  it,  but  in  what  might  be  taken  oat  of 
his  purse  by  the  deUvery  of  it  to  the  defendant." 
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A  note  in  the  hands  of  the  maker  was  held 
to  l>e  a  "valuable  thing,"  and  fraudulently 
obtaining  It  punishable,  in  State  v.  Porter, 
75  Mo.  171.    The  court,  at  page  177,  said : 

"The  note  obtained  waa  in  form  a  non-nego- 
tiable promissory  note,  and  while  open  to  any 
defense  the  maker  might  have  against  it  in  the 
hands  of  any  one  holding  it  by  endorsement  or 
otherwise,  was  still  of  some  value  as  a  promis- 
sory note.  Contingencies  might  have  occurred 
which  would  have  enabled  the  holder,  even  the 
accused,  to  collect  the  amount.  If  the  maker 
had  died  leaving  the  note  outstanding,  it  would 
have  been  impossible  to  prove  the  fraud  {ly 
which  it  was  obtained." 

The  above  case  was  cited  with  approval 
in  State  v.  Yan'denbnrg,  159  Mo.  230,  60  S. 
W.  79. 

In  Wisconsin  the  qtiestion  as  to  whether 
a  note  in  the  hands  of  the  maker  was  snch 
property  as  would  make  the  obtellning  it  by 
false  pretenses  punishable  was  determined 
in  Clawson  v.  State,  120  Wte.  650,  109  N.  W. 
678,  116  Am.  St  Rep.  972,  9  Ann.  Oas.  966. 
The  court  said : 

"At  the  very  threshold  of  this  case  we  are 
confronted  by  a  very  important  and  doubtful 
question    of   law,   affecting   the   general   scope 

*  _•  •  of  the  criminal  law  of  this  state,  on 
which  we  have  received  no  aid  from  counsel  on 
either  side,  and  upon  which  the  field  of  at  least 
suggested  decisions  is  quite  extended,  and  has 
involved  us. in  much  labor  and  research.  That 
question  is  whether  our  statute  (section  4423, 
Stat.  1898)  makes  criminal  the  obtaining  by 
false  pretenses  a  promissory  note  or  other  evi- 
dence of  indebtedness.  Our  statute,  adopted 
originally  from  Massachusetts,  makes  criminal 
only  the  obtaining  of  "money,  goods,  wares, 
merchandise,  or  other  property.'  The  Massa- 
chusetts statute  was  substantially  an  adoption 
of  the  Dnglish  acts  of  30  Geo.  II,  cap.  24,  and 
S2  Geo.  Ill,  cap.  64.  Since  the  respective  adop- 
tions tbe  statutes  have  been  modified  both  in 
England  and  Massachusetts  by  an  addition  to 
the  list  of  property  which  might  be  the  sub- 
ject of  tbe  crime,  of  apt  words  to  describe  evi- 
dences of  indebtedness,  and  in  the  overwhelm- 
ing majority  of  otber  states  the  statutes  defining 
the  crime  of  false  pretenses  eitber  nominate  ex- 
pressly 'evidence  of  indebtedness'  or  do  not,  like 
ours,  contain  such  a  category  of  tangible  ma- 
terial property  as  to  suggest,  by  noscitur  a 
sodis,  a  limitation  of  the  final  general  words 
to  similarity  to  such  a  preceding  category. 
We  have  been  unable  to  find,  either  in  England 
or  in  Massachusetts,  a  decision  whether  evi- 
dences of  debt  might  be  the  subject  of  obtaining 
goods  under  false  pretenses  during  the  period 
that  their  statute  failed  to  cover  them  specifical- 
ly. •  *  ^*  In  other  states,  where  the  statutes 
do  not  by  clear  expression  include  bills  and 
notes,  the  decisions  are  in  favor  of  their  inclu- 
sion under  such  expressions  as  'other  property,' 
or  'other  valuable  thing,'  or  'valuable  effects.* 

•  •  •  The  rule  noscitur  a  sociis  is,  of  course, 
only  a  rule  of  construction,  aIthouf;h  among 
those  most  frequently  applied,  and  perhaps  most 
In  accord  with  the  real  fact  as  to  attempts  to 
express  in  words  those  things  as  to  which  it  was 
intended  to  legislate.  If,  however,  the  court 
is  convinced  that  a  general  et  ceotera  expression 
is  appended  to  a  list  of  specific  designations  with 
the  intent  to  broaden  the  same,  it  is,  of  course, 
its  duty  to  give  such  words  that  effect.  'Other 
proper^,'  literally  is,  of  course,  broad  enough 
to  enclnde  a  promissory  note  or  bill  of  exchange ; 
hence,  unless  a  court  is  convinced  by  the  as- 
sociation of  such  words  with  others  that  they 
are  used  to  express  some  more  limited  concep- 
tion, there  Is  ample  justification  for  applying 


them  to  the  full  extent  of  their  literal  meaning. 
Doubtless  there  is  cogent  argument  that  such 
articles  of  property  as  those  now  under  consid- 
eration are  as  likely  to  be  •  ♦  •  obtainable 
by  misrepresentations,  as  any  other  form  of 
personal  property,  and  that  the  injury  to  be 
done  the  defrauded  person,  and  perhaps  others, 
is,  if  anything,  more  imminent  than  in  the  case 
of  tangible  chattels.  From  considerations  such 
as  these  •  •  •  the  court  has  concluded  that 
the  true  intention  of  the  legislature  will  be  best 
given  effect  by  holding  that  a  promissory  note 
is  within  the  meaning  of  the  words  'of  other 
property.' " 

It  seems  that  this  rule  prevails  in  most 
Jurisdictions  where  local  statutes  fall  to  spe- 
cifically Include  such  notes.  9  Ann.  Cas.  note, 
970. 

In  People  v.  Reed,  70  CaJ.  529,  11  Pac.  676, 
a  promissory  note  was  obtained  from  the 
maker  by  false  pretenses,  and  in  discussing 
the  terms  "other  property,"  "other  valuable 
thing,"  and  "valuable  effects,"  the  court  said: 

"It  is  further  contended  by  the  defendant  that 
the  promissory  note,  as  proven,  was  not  sudk 
property  as  would  support  the  indictment.  At 
common  law,  the  only  description  of  property 
which  could  be  the  subject  of  larceny  was  per- 
sonal goods;  that  is,  mere  movables  having  an 
intrinsic  value.  The  crime  could  not  be  com- 
mitted of  things  which  savor  of  the  realty,  or 
of  written  instruments  of  any  description.  4 
Bl.  Comm.  229,  233,  234;  2  Russ.  Or.  62,  70. 
The  paper  only  on  whidi  an  instrument  was 
written,  and  not  the  instrument,  was  the  sub- 
ject of  larceny.  This  phase  of  the  common 
law  is  modified  by  our  Penal  Code,  section  seven 
of  which  provides  that  the  term  'personal  prop 
erty'  'includes  money,  goods,  chattels,  things  in 
action  and  evidences  of  debt.' " 

Under  our  statutes  the  term  "personal 
property"  is  defined  in  section  6640,  &  S. 
1908,  as  follows: 

"The  term  'personal  property'  includes  every- 
thing which  is  the  subject  of  ownership,  wbettk- 
er  tangible  or  intangible,  and  not  included  with- 
in the  term  'real  estate.' " 

The  above  definition  Is  far  more  compre- 
hensive than  that  quoted  In  People  v.  Reed, 
supra.  A  promissory  note,  being  subject  to 
ownership,  is,  under  this  statutory  definition, 
personal  property  even  in  the  Iiands  of  the 
maker,  and  so  is  within  the  purview  of  sec- 
tion 1849,  R.  S.  1908. 

In  this  country  the  contrary  opinion  is 
based  npon  English  cases  determined  before 
the  passage  of  tbe  English  act  specifically  in- 
cluding notes  in  the  hands  of  the  makers. 
Section  1849,  supra,  of  our  statutes,  includes 
"cboses  In  action  •  •  •  chattels,  effects, 
or  any  other  valuable  thing,"  the  procuring 
of  which  by  false  pretenses  with  fraudulent 
intent  shall  constitute  a  crime.  The 'statute 
does  not  specifically  require  that  any  of  these 
enumerated  classes  of  personal  property  shall 
have  value  in  the  bands  of  tbe  person  swin- 
dled. If  the  instant  they  are  reduced  to  pos- 
session by  the  swindler  tiiey  have  value,  that 
meets  the  requirements  of  tbe  statute.  This 
interpretation  Is  not  only  supported  by  abun- 
dant authority,  but  is  one  which  appeals  to 
tbe  reason.  Judgment  and  common  sense  of 
all. 

Counsel  for  plaintiff  In  error  argues  for  a 
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reversal  of  the  Judgment  mainly  on  the  er- 
roneous assumption  that  the  controlling  ques- 
tion iB  whether  inducing  one  by  fraudulent 
pretenses  and  false  representations  to  exe- 
cute a  written  Instrument  Is  an  offense  under 
the  statute.  The  statute  does  not  purport  to 
create  such  an  ofFense,  and  no  such  offense  Is 
charged  in  the  Information.  What  is  charged 
is  that  the  defendant  by  false,  frai^ulent  and 
felonious  pretenses  and  representations  se- 
cured the  note  in  question,  and  the  inquiry 
is  whether,  under  the  statute  upon  which  the 
lnformati<Hi  Is  based,  such  note  Is  a  thing  of 
value  within  the  meaning  of  the  statute. 
That  it  is  such,  both  on  principle  and  au- 
thority. Is  abundantly  established. 

[3]  The  verdict  flxed  the  value  of  the  note 
at  11,000.00.  There  was  competent  testimony 
to  support  such  verdict.  Indeed,  upon  the 
record  we  are  of  opinion,  there  being  no  con- 
trary showing,  such  testimony  was  not  only 
Bofflcient,  but  conclusive. 

Judgment  affirmed. 

GAERIGUES,  J.  (dissenting).  1  cannot 
agree  with  the  majority  opinion.  The  in- 
formation charges  that  defendant  by  false 
pretenses  Induced  the  prosecuting  witness  to 
make,  that  is,  sign,  execute,  and  deliver  to 
him,  her  promissory  note  in  the  principal 
sum  of  ^1,000  of  the  value  of  $1,000  of  the 
personal  property  of  the  prosecuting  witness. 
The  people's  evidence  showed  that  defendant 
obtained  the  signature  of  the  prosecuting  wit- 
ness to  her  promissory  note  In  the  sum  of 
$1,000,  which,  after  she  signed  it,  was  de- 
livered by  the  maker  to  the  defendant,  and 
that  the  note  was  subsequently  paid.  This 
Is  the  only  evidence  of  value.  Can  the  con- 
viction be  sustained  under  our  statute,  which 
provides: 

"If  any  person  or  persons  sball  knowingly, 
and  designedly  by  any  false  pretense  or  pretens- 
es, obtain  from  any  other  person  or  persons 
any  chose  in  action,  money,  goods,  wares,  chat- 
tels, effects  or  other  valuable  thing  whatever, 
with  intent  to  cheat  or  defraud  any  such  per- 
son or  persons  of  the  same,  every  person  so  of- 
fending shall  be  deemed  a  cheat,  and  upon  con- 
viction" punished  as  provided  by  statute.  R. 
S.  1908,  {  1849. 

The  ■  note  which  the  prosecuting  witness 
was  by  false  pretenses  procured  to  sign  was 
not  a  valuable  thing  before  delivery  or  until 
delivered.  Of  course,  a  promissory  note  Is 
a  chose  In  action,  and  one  may  be  convicted 
under  the  statute  for  obtaining  a  note  by 
false  pretenses,  or  convicted  of  larceny  for 
stealing  It,  but  In  either  case  It  relates  to 
some  subsisting  note  In  the  possession  of  the 
prosecuting  witness,  and  not  merely  to  the 
obtaining  of  a  signature  to  a  note.  Had  de- 
fendant obtained  by  false  pretenses  from  the 
prosecuting  witness  a  subsisting  note  then  In 
her  possession,  it  would  come  within  the  stat- 
ute; but  the  note  In  question  before  delivery, 
while  still  in  the  possession  of  the  maker, 
was  not  a  chose  In  action.    This  defect  In  the 


statute  has  been  corrected  in  England  and 
in  many  of  the  states  of  the  Union  by  includ- 
ing in  it  the  obtaining  a  signature  to  an  In- 
strument We  have  no  such  statute,  and 
until  we  do  I  do  not  think  the  conviction  can 
be  sustained.  Moreover,  there  Is  no  descrfp- 
tlon  of  the  note  in  the  Information,  and  there 
was  no  proof  of  value  except  the  prosecuting 
witness  said  she  paid  the  note  at  maturity. 


(87  Or.  65) 

STATESMAN  PUB.  CO.  v.  FOLTIN  et  ah 
(Supreme  Court  of  Oregon.    Oct  3,  1917.) 

1.  Intebpleadeb      «=»8(1)   —  CoNFUcnxo 
Claims— Natubb. 

The  publisher  of  a  number  of  periodicals 
offered  prues  for  the  best  solutions  of  a  punle. 
After  the  close  of  the  contest,  certain  contestants 
claimed  a  number  of  the  highest  prizes,  assert- 
ing that  other  contestants  who  submitted  the 
four  best  solutions  and  three  of  whom  were  fel- 
low countrymen,  and  related  by  blood  or  mar- 
riage, had  violated  the  rules  of  the  contest  and 
were  guilty  of  fraud  or  collusion,  and  that  their 
solutions  were  the  result  of  the  individual  ef- 
forts of  one  man.  The  contestants  submitting 
these  best  solutions  also  claimed  the  prizes,  and 
were  only  prevented  from  bringing  actions  there- 
for by  an  injunction  in  an  interpleader  suit 
brought  by  the  publisher.  Held,  that  there  was 
a  proper  case  for  entertaining  a  bUl  of  inter- 
pleader. 

2.  Rkwabds  «=»15<3)  —  Pebsons  Estitlw)  — • 
evidbncb. 

In  such  suit  of  Interpleader,  evidence  heli 
insufficient  to  show  fraud  and  collnaon  on  the 
part  of  the  contestants  submitting  the  best 
solutions,  though  they  were  related,  their  method 
of  procedure  was  substantially  the  same,  and 
their  results  only  slightly  variant 

Department  2.  Appeal  from  Oircnit  Court, 
Marion  County;    William  Galloway,  Judges 

Bin  of  interpleader  by  the  Statesman  Pub- 
lishing Company  against  Frank  Foltin, 
Stanislaus  Janowskl,  Charles  Czyz,  and  oth- 
ers. E^om  an  adverse  decree,  the  defendants 
named  appeal.  Affirmed  in  part,  and  reversed 
and  rendered  in  part. 

This  suit  is  in  the  nature  of  a  bill  of  In- 
terpleader filed  by  plalntlflF,  and  arises  out 
of  substantially  the  following  circumstances: 
The  plaintiff  is  the  publisher  of  the  Oregon 
Statesman,  the  Pacific  Homestead,  Northwest 
Poultry  Journal,  and  the  Oregon  Teacher's 
Monthly,  all  published  at  Salem,  Or.  About 
November  15,  1914,  plaintiff  submitted  to  its 
old  and  new  subscribers  for  such  publica- 
tions a  figure  puzzle  for  solution.  The  puz- 
zle, which  Is  too  Intricate  for  full  descrip- 
tion here,  consisted  of  certain  combinations 
of  numbers  arranged  in  squares,  and  40  cash 
prizes  of  different  amounts  were  offered  to 
subscribers  who  should  be  able  by  contin- 
uous and  nonintersecting  lines  to  Include  the 
greatest  aggregate  of  squares  whose  figures, 
added  together,  should  produce  the  high- 
est sum.  Certain  rules  for  the  contest  were 
published,  but  it  appears  that  in  some  mi- 
nor particulars  they  varied  in  the  different 
publications.     Such  variance  Is  not  Impor- 
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tant  bere.  The  first  prize  was  1300.  and  at 
the  conclusion  of  the  contest  it  was  daim- 
ed  by  Frank  Foltln  and  H.  V.  McClaen ;  Mc- 
Glaen  claiming  tbat  Foltin  bad  been  guilty 
of  fraud  and  collusion  with  other  lurties,  and 
was  therefore  not  entitled  to  receive  the 
prize,  although  his  diagram  actually  inclnded 
the  highest  sum  of  figures.  Stanislaus  Jan- 
owski  and  Tillman  each  claimed  the  second 
prize  of  $175;  Janowski's  diagram  showing 
the  highest  sum,  but  Tillman  claiming  fraud 
on  Janowski's  part,  which  he  alleged  disquali- 
fied blm  as  a  bona  fide  competitor.  There 
was  a  like  dispute  <mi  the  same  grounds  be- 
tween John  Kleradlo  and  Mrs.  B.  Jones  In 
relation  to  the  third  prize  of  $100,  Kieradlo 
having  the  highest  sum  of  figures;  between 
Kieradlo  and  McClaen  as  to  the  fourth  prize 
of  $70 ;  between  McClaen  and  Mrs.  Jones  for 
the  fifth  prize  of  $40;  and  between  Mrs. 
Jones  and  Tillman  for  the  sixth  prize  of  $25. 
The  complainant  alleged  that  It  was  Igno- 
rant of  and  unable  to  determine  the  respec- 
tive rights  of  the  parties ;  that  the  defendants 
were  each  threatening  to  bring  an  action  at 
law  against  it  for  the  respective  prizes  claim- 
ed ;  that  the  plaintiff  had  no  claim  upon  the 
money,  aggregating  in  all  $710,  and  by  its 
complaint  tendered  the  money  into  court  to 
be  distributed  among  the  claimants  as  the 
court  might  direct;  that  the  respective  de- 
fendants were  accusing  each  other  of  fraud 
and  collusion  in  their  respective  solutions  of 
the  puzzle,  and  that  plaintiff  was  unable  to 
determine  whether  or  not  there  was  fraud  or 
collusion  on  the  part  of  any  of  the  defend- 
ants. There  was  a  prayer  in  the  usual  form, 
asking  that  defendants  be  required  to  inter- 
plead concerning  their  claims,  and  that  plaln- 
tltC  be  discharged  from  all  liability  npon  pay- 
ing the  money  into  court  The  defendants 
Foltin,  Janowskl,  Gzyz,  and  ECieradlo  filed  a 
general  demurrer  to  the  complaint,  which 
was  overruled,  and  they  were  required  to 
answer.  Whereupon  they  answered,  admit- 
ting the  offering  of  the  prizes  and  their  re- 
spective claims  thereto,  denying  on  Informa- 
tion and  belief  that  the  other  defendants  were 
making  any  claims,  respectively,  to  said  priz- 
es or  charging  them  with  fraud  or  collusion 
in  making  the  same,  and  generally  denying 
all  other  allegations  of  the  complaint  By 
way  of  cross-complaint  they  alleged  the  offer 
of  prizes  by  plaintiff,  their  compliance  with 
the  rules  prescribed  for  the  contest,  and  the 
fact  that  each  has  won  the  prize  which  he 
claimed,  and  prayed  for  a  distribution  of  the 
fund  accordingly.  It  was  further  pleaded 
that  the  court  bad  no  Jurisdiction,  and  that 
plaintiff,  by  wrongfully  bringing  this  snlt, 
bad  prevented  them  from  bringing  actions  at 
law  to  recover  upon  their  respective  claims, 
and  prayed  that  the  suit  be  dismissed,  and 
tbat  they  be  awarded  $150,  necessary  attor- 
ney's fees  and  costs.  McClaen,  Tillman,  and 
Mrs.  Jones  answered,  setting  up  their  re- 
^ectlve  claims  to  the  prizes  and  charging 


the  defendants  Fidtln,  Janowskl,  Czyz,  and 
Kleradlo  with  fraudulent  practices  in  respect 
to  the  contest  Tbat  portion  of  the  answer  is 
as  follows: 

"(8)  That  prior  to  the  time  fixed  by  the  plain- 
tiff for  the  aubmission  of  solutions  to  said 
figure  puzzle,  the  defendants  Frank  Foltin,  Stan- 
islaus Janowskl,  Charles  Czyz,  and  John  Kie- 
radlo fraudulently  procured  for  some  source  or 
quarter  unknown  to  the  defendants  answering 
her^  a  combination  of  numbers  which  would 
produce  the  largest  results.  (9)  That  prior  to 
said  last-mentioned  time  said  defendants  Frank 
Foltin,  Stanislaus  Janowski,  Charles  Czyz,  and 
John  Kieradlo  fraudulently  conspired  together 
and  agreed  tbat  each  should  use  the  same  com- 
bination of  numbers  so  fraudulently  obtained, 
with  a  few  minor  exceptions,  and  by  reason  ol 
said  collusion  obtain  for  the  said  Frank  Foltin 
said  first  prize  of  $300;  for  the  said  Stanislaus 
Janowski  said  second  prize  of  $175;  for  the 
said  Charles  Czyz  said  third  prize  of  $100;  and 
for  the  said  John  Kieradlo  the  said  fourth  prize 
of  $70.  (10)  That  in  pursuance  of  said  collu- 
sion, and  in  order  to  cheat  and  defraud  the  de- 
fendants answering  herein,  said  defendants 
FVank  Foltin,  Stanislaus  Janowski,  Charles 
Czyz,  and  John  Kieradlo  submitted  to  said  plain- 
tiff their  fraudulent  solutions  to  said  fiaure  puz- 
zle, which  were  as  follows:  Frank  Foltin,  330,- 
220;  Stanislaus  Janowski,  .3,30,224;  Cliarles 
Czyz,  .329,988;  and  John  KieratUo,  329.949. 
(11)  That  the  highest  solution  of  said  figure 
puzzle,  made  in  accordance  with  the  rules  and 
regulations  of  said  contest,  were  as  follows : 
H.  V.  McClaen,  328,281;  H,  C.  Tillman,  326,- 
906;  and  Mrs.  B.  Jones,  22S,099.  (12)  That 
the  said  contest  closed  on  the  15tb  day  of  Jan- 
uary, 1915,  and  at  said  time  and  ever  since 
said  date  there  has  been  due,  owing,  and  unpaid 
defendants  H.  V.  McClaen,  $300,  H.  C.  Tillman, 
$175,  and  Mrs.  B.  Jones,  $lOO,  wliich  sums 
have  not  been  paid,  nor  any  part  thereof.  (13) 
That  by  reason  of  the  fraud  practiced  by  de- 
fendants Frank  Foltin,  Stanislaus  Janowski, 
Charles  Czyz,  and  John  Kieradlo,  as  herein  set 
forth,  the  defendants  answering  herein  have 
been  compelled  to  file  an  answer  herein,  and  con- 
test in  this  proceeding,  to  their  damage  in  costs 
and  attorneys'  fees  of  approximately  $125,  and 
by  reason  thereof  have  Wn  deprived  of  the 
use  of  said  $575  since  said  15th  day  of  January, 
1915." 

Motions  to  strike  out  portions  of  the  an- 
swer and  a  demurrer  to  the  same  having 
been  overruled,  the  defendant  last  above 
named  filed  a  reply,  putting  In  Issue  the  af- 
firmative matter  in  the  answer  of  McClaen, 
Tillman,  and  Jones,  and  the  plaintiff  filed 
a  reply,  putting  la  issue  the  new  matter  In 
the  answer  of  F<dtln,  Janowskl,  Czyz,  and 
Kieradlo,  thus  putting  the  cause  at  issue. 
Before  the  trial  the  money  In  dispute  was 
brought  into  court  and  paid  over  to  the  clerk. 
The  court  found  in  favor  of  plaintiff  upon  the 
Issues  as  to  the  Interpleader,  and  found  that 
the  defendants  Foltin,  Janowski,  Czyz,  and 
Kieradlo  had  voluntarily  conspired  and 
agreed  that  each  should  use  a  combination  of 
numbers  fraudulently  obtained,  with  a  few 
ndnor  exceptions;  that  the  solutions  obtain- 
ed by  them  were  the  result  of  the  Individual 
efforts  of  one  man;  that  the  defendants 
violated  the  rules  of  the  contest  and  the  ad- 
vertised rules  of  the  plaintiff  In  so  fraudu- 
lently conspiring  together,  and  that  said  con- 
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«pliacy  waa  entered  into  by  said  defendants 
to  cheat  and  detraad  McClaen,  Tillman,  and 
Mrs.  Jones.  There  were  findings  that  the 
three  latter  were  respectively  entitled  to  the 
three  highest  prizes,  and  that  plaintiff  had 
been  unable  to  ascertain  who  was  entitled  to 
the  fourth,  fifth,  and  sixth  prizes.  There  was 
a  decree  accordingly,  directing  the  clerk  to 
pay  over  out  of  the  fund  deposited  the  sum 
of  $300  to  McClaen,  $175  to  TUUnan,  and  $100 
to  Mrs.  Jones,  after  deducting  therefrom 
their  proportion  of  the  costs  and  disburse- 
ments, and  the  remaining  $135,  less  the  costs 
retained,  to  be  repaid  to  plaintiff  for  distri- 
bution to  whomsoever  should  be  entitled 
thereto.  From  this  decree  defendants  Foltin, 
Janowskl,  and  Czyz  appeal. 

Carey  F.  Martin,  of  Salem  (Iran  O.  Martin, 
of  Salem,  on  tue  brief),  for  appellants.  James 
G.  Heltzel,  of  Salem,  for  respondent.  Mc- 
Nary  &  McNary  and  R.  I>.  Moores,  all  of 
Salem,  for  defendants  McClaen,  Tillman,  and 
Jones. 

McBRIDE\  O.  J.  (after  stating  the  facts 
aa  above).  [iJ  The  plaintiff,  both  by  plead- 
ing and  proof,  has  shown  a  good  cause  for 
interpleader.  It  is  evident  that  with  two 
claimants  for  each  of  the  three  principal 
prizes  it  would  have  exposed  itself  to  a  mul- 
tiplicity of  small  actions  in  regard  to  the 
fund  in  its  hands  had  it  assumed  to  pay  it 
to  any  set  of  clainiants.  The  appealing 
parties  admit  in  their  answer  that  they  claim- 
ed, respectively,  the  first  three  prizes,  and 
were  prevented,  frcan  bringing  actions  to  re- 
cover them  only  by  reason  of  the  Injunction 
issued  in  this  suit  The  three  defendants 
who  were  successful  in  the  court  below  ear- 
nestly contend  in  their  pleadings  and  by  their 
evidence  that  they,  respectively,  are  entitled 
to  the  three  principal  prizels,  and  that  their 
competitors  were  guilty  of  such  fraud  and 
collusion  as  to  disqualify  them  as  claimants. 
We  are  of  the  opinion  that  the  circumstances 
bring  this  case  clearly  within  the  rule  an- 
nounced in  Pope  T.  Ames,  20  Or.  199,  25  Pac. 
393,  and  in  North  Paa  Lumber  Ck>.  v.  Lang, 
28  Or.  246,  42  Pac.  799,  52  Am.  St.  Rep.  780, 
and  that  the  decree  of  the  court  so  rendered 
was  correct  as  to  this  branch  of  the  case. 
Kieradlo  has  not  appealed,  so  as  to  the  is- 
sue between  himself  and  McClaen  and  the 
next  highest  on  the  list  nothing  need  be  said, 
except  so  far  as  it  arises  incidentally  in  the 
course  of  the  proceedings. 

[2]  It  appears  from  the  evidence  that  "up- 
on the  face  of  the  returns"  the  appealing 
defendants  and  Kieradlo  stand  higher  than 
McClaen,  Tillman,  and  Mrs.  Jones,  and  un- 
less these  results  are  shown  by  the  prepon- 
derance of  the  evidence  to  have  been  fraud- 
ulently obtained,  they  were  entitled  to  receive 
the  prizes.  The  evidence  of  fraud  and  collu- 
sion on  their  part  Is  very  slight.  Foltin, 
Czyz,  and  Janowskl  are  all  natives  of  Poland. 
Foltin  is  married  to  Janowski's  aunt,  and  is  [ 


blood  unde  to  C!zyz.  At  the  time  of  the  con' 
test  Janowskl  was  an  attendant  at  the  Oregoa 
Insane  Asylum,  Czyz  was  at  Dee,  in  Hood  Riv- 
er county,  about  100  miles  distant,  and  Foltin, 
about  7  miles  from  Salem.  Kieradlo  resided  in 
Chicago,  and  Is  not  shown  to  have  been  ac- 
quainted with  the  three  appealing  defendants, 
and  they  all  deny  acquaintance  with  or  any 
knowledge  of  him.  This  relationship  of  the 
three  appellants  and  the  fact  that  they  were 
the  three  highest  contestants,  that  their  meth' 
od  of  procedure  was  substantially  the  same, 
and  the  riiults  only  slightly  varlajit,  is  prac- 
tically the  only  evidence  of  fraud  or  collusion 
between  them.  It  was  claimed  that  the  hand- 
writing on  the  prize  slips  was  so  similar  as 
to  Indicat*  that  they  were  all  written  by  tlio 
same  person,  but  an  inspection  does  not  dis- 
close any  greater  similarity  than  would  prob- 
ably be  found  to  exist  in  the  handwriting  of 
any  two  persons  of  the  same  nationality  «4u> 
bad  recdved  an  ordinary  education.  It  is  aU 
of  the  angular  type  peculiar  to  continental 
Europe,  and  in  our  Judgment  there  are  many 
and  controlling  indications  that  each  slip  was 
written  by  a  different  person.  As  to  the 
method  used,  it  appears  that  there  were  sev- 
ral  thousand  contestants,  and,  perhaps,  a 
million  methods  which  would  comply  with  the 
terms  of  the  contest  producing  greater  or 
lesser  results,  but  it  is  plain  that  there  must 
have  been  only  one  method  to  produce  the 
highest  result,'  and  the  nearer  a  contestant 
could  approximate  to  that  the  better  the 
result  he  would  obtain.  It  is  in  evidence 
that  these  parties  had  engaged  in  other  con- 
tests of  a  similar  character,  and  their  testi- 
mony discloses  an  intelligent  comprebea- 
sion  of  methods  by  which  high  results  may  be 
secured.  (They  were  not  living  in  tbe  same 
house  or  the  same  town,  dnd  but  two  of  them 
in  the  same  vicinity,  and  they  all  testify  that 
they  never  conferred  in  any  way  in  regard 
to  the  work  they  were  doing.  That  they 
chose  the  same  method  of  solving  the  propo- 
sition may  be  attributed  either  to  their  ex- 
perience in  former  contests  or  to  their  close 
attention  to  the  conditions  of  the  probleoi. 
Fraud  is  never  presumed ;  it  must  be  proved ; 
and  it  is  not  sufficient  to  establish  fraud  that 
a  few  detached  circumstances  susceptible 
equallyof  an  Innocent  or  a  guilty  construction 
should  be  shown.  The  evidence  shows  that 
Kieradlo  resides  in  Chicago,  and  that  none  of 
the  appealing  defendants  ever  saw  or  heard 
of  Iilm  until  this  action,  and  yet  be  pursued 
the  same  methods  and  approximated  the  same 
results.  So  far  as  indicated  by  the  evidence, 
he  never  conspired  with  the  appellants  or 
had  an  opportunity  to  do  so,  yet  he  is  found 
to  be  a  coconspirator  with  appellants,  and 
they  ■  v?ith  him  because  he  and  they  used 
what  seems  to  have  been  the  beet  method 
and  thereby  obtained  the  best  results.  While 
the  fact  that  these  three  appellants  are  re- 
lated either  by  marriage  or  by  consanguinity, 
and  that  they  each  have  achieved  a  lii^ 
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score  In  tbe  contest  and  by  similar  metbods, 
ar«  drcnmstances  calling  for  dose  scrutiny, 
we  do  not  feel  that  they  are  suflQ'dent  to  over- 
come the  presnmptlon  of  fair  dealing  with 
which  the  law  Invests  every  transaction  until 
It  Is  overcome  by  a  preponderance  of  testi- 
mony to  the  contrary. 

As  to  the  plalntlfr,  the  decree  of  the  drcuit 
court)  la  affirmed,  with  costts.  As  to  the  de- 
fendants appealing  the  decree  is  reversed, 
and  one  will  be  rendered  in  their  favor  as 
against  the  defendants  McOlaen,  Tillman, 
and  Mrs.  Jones  as  prayed  in  their  cross-com- 
plaint 

M0OB£,  BEAN,  and  McCAMANT,  JJ., 
concur. 

(86  Or.  639) 
SHEPHERD  v.  INMAN-POXJLSEN  LUM- 
BER CO. 
(Supreme  Court  of  Oregon.    Oct  3,  1917.) 

1.  Costs   ^s>2C4-On   Appeai/— Expense   or 
Transcbipt— Taxation. 

Expense  of  a  stenographic  transcript  of  tes- 
timoDy  used  on  appeal  must  be  claimed  and 
taxed  in  the  circuit  court,  and  cannot  be  taxed 
as  a  disbursement  in  the  Supreme  Court. 

2.  Costs    <s=>254(5)— On     Appeai^-Expense 
of  Tbanschipt. 

Plaintiff  filed  a  supplementarjr  cost  bill  for 
a  stenograpfaic  transcript  of  testimony  for  use 
on  appeal  after  the  time  allowed  by  L.  O.  L. 
f  5U9,  providing  that  no  disbursements  shall  be 
allowed  a  party  unless  he  served  upon  the  ad- 
verse party  and  filed  with  the  clerk  an  itemized 
statement  of  his  disbursements  "within  uve  days 
after  the  rendition  of  the  judgment,"  but  pro- 
viding that  such  statement  may  be  filed  with 
tbe  clerk  at  any  time  after  said  five  days,  but 
not  later  than  the  first  day  of  the  next  regular 
term  after  tbe  expiration  of  the  said  five  days, 
and  that  such  statement  shall  be  entered  by  the 
clerk  "as  a  part  of  tbe  judgment"  in  favor  of 
the  party  entitled  to  costs.  L.  O.  La,  §  931,  pro- 
vides that  when  shorthand  notes  shall  have 
been  taken  in  any  case,  if  the  court  or  either 
party  requests  a  transcript,  the  expense  thereof 
shall  be  paid  forthwith  by  the  party  ordering 
the  transcript  "and  when  paid  shall  be  taxed 
as  other  costs  in  the  case."  Held,  that  the  ex- 
pense of  such  transcript  may  or  may  not  be  tax- 
able, depending  upon  whether  the  judgment  is 
reversed  or  affirmed,  but  in  no  event  can  be- 
come a  part  of  the  original  judgment,  and  the 
bill  was  filed  prematurely,  the  time  within  which 
the  supplementary  cost  bill  can  he  filed  com- 
mendng  to  run  from  the  date  of  the  entry  of 
judgment  on  the  mandate,  and  that  if  judg- 
ment is  affirmed,  the  item  cannot  be  taxed  as  a 
disbursement,  or  become  part  of  the  original 
Judgment,  but  if  reversed,  the  item  is  taxable 
as  a  part  of  the  new  judgmtat  rendered  on  the 
mandate. 

Departm«it  1.  Ai^peal  from  Circuit  Court 
Multnomah  County ;  George  N.  Davis,  Judge. 

Action  by  George  S.  Shepherd  against  the 
Inman-Poulsen  Lumber  Company.  Judgment 
for  plaintifr,  and  defendant  appeals  from  al- 
lowance of  supplementary  cost  bill.  Be- 
yersed. 

After  a  trial  consuming  five  days,  George 
8.  Shepherd  obtained  a  verdict  and  a  Judg- 
ment   on    September    25,    1915,    for    $5,500 


against  Inman-Ponlsen  Lumber  Oompony,  a 
corporation.  On  October  6,  1916,  Shepherd 
filed  a  cost  bill  for  the  costs  and  disburse- 
ments Incurred  by  him  in  the  trial  of  the  ac- 
tion, including  fees  palQ  to  the  clerk  and 
sheriff,  attorney's  fees^  witness  fees,  and  the 
expense  of  preparing  certain  exhibits.  An 
offidal  court  reporter  took  shorthand  notes 
of  the  evidence,  and  upon  entry  of  the  Judg- 
ment plaintiff  "requested  a  transcript  of  the 
notes  Into  longhand."  The  court  reporter 
made  and  certified  to  a  typewritten  transcript 
of  the  evidence  "and  other  proceedings  in 
the  action,"  but  he  dfd  not  deliver  the  trans- 
cript to  Shepherd  until  February  5,  1916. 
Immediately  upon  delivery  of  the  transcript 
Shepherd  filed  It  with  tbe  clerk  of  the  court 
for  the  use  of  the  court  and  the  parties  to 
the  action.  On  February  7,  1916,  Shepherd 
prepared  and  served  and  filed  in  the  circuit 
court  a  "supplementary  cost  bill,"  claiming 
that  he  was  entitled  to  have  taxed  as  a  part 
of  Ills  disbursements  $195  "for  extending 
court  reporter's  notes"  and  15  cents  "clerk's 
fees  filing  same."  The  Inman-Poulsen  Lum- 
ber Company  objected  to  the  supplementary 
cost  bill,  on  the  ground  that  it  had  .not  been 
filed  "within  five  days  after  the  rendition  of 
the  Judgment  herein,  nor  on  or  before  the 
first  day  of  the  next  regular  term  of  the  court 
occurring  after  the  expiration  of  the  said  five 
days."  The  drcuit  court  overruled  the  ob- 
jections to  the  supplementary  cost  bill,  and 
"ordered  and  adjudged  that  plaintiff  have 
and  recover  of  defendant  In  addition  to  the 
previous  Judgment  herein,  the  sum  of  $195.15, 
and  that  execution  Issue  therefor,"  and  the 
defendant  then  appealed  from  the  Judgment 
allowing  the  disbursements  claims  In  the 
supplementary  cost  bill. 

Fred  L.  Everson,  of  Portland  (Cake  &  Cake^ 
of  Portland,  on  the  brief),  for  appellant 
George  S.  Shepherd,  of  Portland  (William 
Wallace  McCredie,  of  Portland,  on  the  brief), 
for  respondent.  • 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  only  questions  for  decision  arise 
out  of  the  objections  to  the  supplementary 
cost  bill,  which  was  filed  on  February  7, 
1916,  as  there  are  no  objections  to  the  cost 
biU  filed  by  the  plalnUff  on  October  6,  1915. 
The  defendant  contends  that  the  supplemen- 
tary cost  bill  cannot  be  allowed,  because  it 
was  not  filed  within  the  time  fixed  by  section 
569,  L.  O.  L.  The  plaintiff  argues  that  sec- 
tion 569,  L.  O.  L.,  is  not  applicable,  for  the 
reason  that  section  931,  L.  O.  L.,  govema, 
and  because  it  was  impossible  to  know  the 
amount  of  the  disbursement  until  after  the 
time  limit  prescribed  by  section  569,  L.  O.  L. 

Section  569,  L.  O.  L.,  provides  that  no  dis- 
bursements shall  be  allowed  to  a  party  unless 
he  shall  serve  upon  such  adverse  parties  as 
are  entitled  to  notice  by  law  and  file  with 
the  clerk  of  the  court  "within  five  days  after 
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tbe  rendition  of  tbe  Judgment"  an  Itemized 
statement  of  bis  VUsbursements;  but  "sucb 
statement  of  disbursements  may  be  filed  wltb 
the  clerk  at  any  time  after  said  five  days, 
but  not  later  than  tbe  first  day  of  tbe  next 
regular  term  of  tbe  court  occurring  after  tbe 
expiration  of  said  five  days.  •  •  •  The 
statement  of  disbursements  thus  filed  and 
costs  shall  be  entered  as  of  course  by  the 
clerk  as  a  part  of  the  judgment  or  decree  in 
favor  of  tbe  party  entitled  to  costs  arid  dis- 
bursemoits,"  unless  the  adverse  party  objects, 
and  in  that  case  the  court  passes  upon  the 
objection  to  the  cost  bill.  The  terms  of  court 
in  Multnomah  county  are  fixed  by  section 
2806,  L.  O.  It.,  where  it  is  provided  that  a 
term,  of  court  shall  be  held  "  •  •  •  the 
first  Monday  in  September,  the  first  Monday 
in  October,  the  first  Monday  in  November, 
and  tbe  first  Monday  in  December." 

Section  931,  L.  O.  h.,  so  far  as  it  is  mate- 
rial here,  reads  thus: 

"When  shorthand  notes  have  been  taken  in 
any  case  as  in  this  act  provided,  if  the  court  or 
either  party  to  tlie  suit  or  action  or  his  at- 
torney requests  a  transcript  of  the  notes  into 
lonshand,  the  official  reporter  shall  cause  full 
and  accurate  typewritten  transcripts  to  be 
made  of  the  testimony  or  other  proceedings, 
which  ehall,  when  certified  to  as  hereinafter 
provided,  be  filed  with  the  clerk  of  the  court 
where  such  cause  was  tried  for  the  use  of  court 
or  parties.  The  fees  of  the  official  reporter  for 
making  such  transcripts  shall  be  fifteen  cents 
per  folio  of  one  hundred  words,  and  shall  be 
paid  forthwith  by  the  parties  or  party  for  whose 
Mne&t  the  same  is  ordered,  and  when  paid  shall 
be  taxed  ae  other  costs  in  the  case.    •    •    •  *• 

If  the  exi)ense  of  extending  the  shorthand 
notes  of  the  reporter  must  be  entered  "as  a 
part  of  the  Judgment"  which  was  rendered  In 
the  circuit  court  on  September  25,  1915,  and 
if  such  entry  must  be  made  after  such  Judg- 
ment, but  within  the  tinje  prescribed  by  sec- 
tion 569,  L.  O.  U,  then  the  supplementary 
cost  bill  was  filed  too  late  for  allowance. 
Baslm  V.  Wade,  47  Or.  526,  84  Pac.  387.  If, 
liowever,  the  disbursement  is  not  taxable  "ad 
a  part  of  the  Judgment"  which  was  rendered 
on  September  25, 1915,  but  is  to  be  taxed  as  a 
part  of  a  Judgment  yet  to  be  rendered,  then 
the  supplementary  cost  bUl  was  not  filed  too 
late,  but  it  was  filed  prematurely. 

[1]  It  must  be  remembered  that  the  tran- 
script of  tbe  evidence  was  not  used  during  the 
trial  in  tba  circuit  court;  it  was  made  and 
used  after  the  trial,  and  for  the  purpose  of 
an  appeal  to  the  Supreme  Court ;  it  was  not 
en^jloyed  to  procure  the  Judgment  render- 
ed in  the  circuit  court,  but  it  is  being  used  to 
attack  that  judgment.  Numerous  precedents 
have  established  the  rule  that  the  item  claim- 
ed by  Shepherd  cannot  be  taxed  as  a  disburse- 
ment in  this  court,  but  it  must  be  claimed 
and  taxed  In  the  circuit  court  Delovage  v. 
Old  Oregon  Creamery  Co.,  76  Or.  430,  438, 
147  Pac.  392,  149  Pac.  317.  And  hence  the 
only  question  for  decision  is  whether  the  sup' 
plementary  cost  bill  was  filed  at  and  within 
the  proper  time.    In  West  v.  McDonald,  64 


Or.  203,  127  Pac:  784,  128  Pac.  818,  tbe  de- 
fendant appealed  from  a  Judgment  obtained 
by  the  plaintiff,  and  the  Judgment  was  re- 
versed by  the  api>ellate  court  The  defendant 
filed  a  cost  bill,  which  included  an  item  of 
160  paid  to  the  reporter  for  extending  the 
shorthand  notes.  The  plaintiff  objected  to 
this  item  of  the  cost  bill,  and  this  court  held 
that  upon  a  reversal  of  tbe  Judgment  and  a 
return  of  the  mandate  to  the  circuit  court  tbe 
appellant  could  file  in  tbe  circuit  a>urt  a 
cost  bill,  including  an  Item  for  tbe  expense  of 
transcribing  tbe  evidence. 

[2]  It  is  true  that  in  the  instant  case  ^ep- 
herd  Is  the  only  party  who  was  entitled  to 
file  a  cost  bill  for  the  expenses  incurred  la 
the  trial  in  the  circuit  court  because  he  was 
the  prevailing  party  there,  and  yet  there  is 
an  analogy  between  the  facts  in  West  v. 
McDonald,  supra,  and  the  situation  here. 
This  is  an  action  at  law,  and  the  expense  of 
extending  tbe  shorthand  notes  may  or  may 
not  be  taxable,  depending  upon  whether  the 
judgment  is  reversed  or  affirmed.  Lemler  v. 
Bord,  80  Or.  224,  231,  156  Pac.  427,  1034. 
But  in  no  event  can  this  item  becomb  a  part 
of  tbe  judgment  of  September  23,  1915.  If 
the  Judgment  is  affirmed,  the  Item  claimed  by 
Shepherd  cannot  be  taxed  as  a  disbursement, 
and  hence  cannot  enter  into  and  become  a 
pert  of  the  Judgment  rendered  in  the  circuit 
court  If  the  Judgment  Is  reversed,  the  item 
is  taxable  but  it  cannot  enter  into  or  become 
a  part  of  the  Judgment  of  September  25,  1915, 
because  that  Judgment  is  set  aside  and  gives 
way  to  a  new  Judgment,  which  Is  Altered  on 
a  mandate  from  this  court  The  Ume  within 
which  the  Isupplemeotary  cost  bill  can  be  fil- 
ed commences  to  run  from  the  date  of  tbe 
entry  of  a  Judgment  on  the  mandate.  Tbe 
supplementary  cost  bill  was  filed  prematurely, 
and  the  drcult  court  erred  in  allowing  the 
itemi.  If  the  Judgment  of  September  25, 1915, 
Is  reversed,  then  Shepherd  can  file  a  cost  bill 
for  the  expense  of  extending  the  shorthand 
notes,  provided  he  files  a  cost  bill  after  tbe 
entry  of  a  Judgment  on  the  mandate  and 
within  the  time  permitted  by  section  569, 
Lu  O.  I* 

The  rule  announced  and  applied  here  Is 
fair  to  litigants,  is  consistent  with  previous 
adjudications,  and  harmonizes  sections  569 
and  931,  !«.  O.  L.,  so  as  to  give  force  and 
effect  to  ea(di.  The  instant  case  affords  an 
apt  illustration  of  the  harsh  results  which 
might  follow  from  any  other  construction  of 
the  statutes  relating  to  costs  and  disburse- 
ments. Shepherd  had  60  days  from  the  entry 
of  the  Judgment  within  whicb  to  appeaL 
Chapter  319,  Laws  1913.  He  served  a  notice 
of  appeal  on  November  20,  and  filed  it  Nov- 
vember  22,  1915.  He  appealed  within  the 
time  allowed  by  law.  The  expense  of  tran- 
scribing the  testimony  was  incurred  for  the 
sole  purpose  of  aiding  an  appeal,  and  the  dis- 
bursement can  be  claimed  only  because  it  la 
in  aid  of  an  appeal.  Shepherd  could  not  have 
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filed  a  cost  bill  for  this  Item  before  giving  no- 
tice of  an  appeal.  To  apply  the  doctrine  con- 
tended for  by  the  defendant  would  be  cgulva- 
lent  to  saying  to  Shepherd:  If  yon  wished 
to  presenre  your  right  to  be  reimbursed 
for  the  expense  of  transcribing  the  evidence, 
you  should  have  appealed  and  filed  your  sup- 
plementary cost  bill  not  later  than  the  first 
Monday  In  November,  1915,  although  to  have 
done  so  would  have  shortened  the  Uiue  allow- 
ed to  you  by  law  for  appealing;  or,  If  you 
preferred  to  deliberate  the  full  60  days  al- 
lowed for  appealing  before  making  up  your 
mind  to  aM>eal,  you  did  so  at  the  risk  of  los- 
ing your  right  to  be  reimbursed  for  the  ex- 
pense, of  extending  the  shorthand  notes.  On 
tbe  other  hand,  the  rule  applied  by  us  does 
not  compel  a  litigant  to  shorten  the  time  for 
appeal,  and  thus  abridge  the  statutory  right 
of  appeal,  In  order  to  save  the  statutory  right 
to  disbursements,  or  to  choose  the  alternative 
of  entirely  losing  the  latter  right  in  order 
completely  to  preserve  the  former  right. 

Tbe  Judgment  on  the  supplementary  cost 
bill  is  reversed;  but,  if  Shepherd  prevails  on 
tbe  api)eal  from  the  judgment  of  September 
25,  1916,  be  will  be  entitled  to  file  a  cost  bill 
after  the  entry  of  a  Judgment  on  our  man- 
date. 

McBSJDE.  O.  J.,  and  BBNSON  and  BUR- 
NETT, 33.,  OOTicur. 


(8E  Or.  648) 

JOHNSON  et  al.  v.  TUCKER,  Circuit  Court 

Judge,  et  al. 

(Supreme  Court  of  Oregon.    Oct  3,  1917.) 

1.  Mechanics'  Liens  €=>173  —  When  Peb- 
FECTED— Effect  of  Filing. 

Although  a  mechanic's  lien  takes  its  origin 
with  the  furaiabing  of  Ial>or  or  materials,  it  is 
not  perfected  until  the  notice  or  claim  of  lien  is 
filed,  whereupon  it  relates  back  to  the  be^n- 
ning  when  the  work  commenced  or  the  materials 
were  furnished. 

2.  Mechanics'   Liens  «=>245(1)  —  Nkcessitt 
of  fobecu>sube. 

A  mechanic's  lien  must  be  foreclosed  by  suit 
in  which  a  decree  is  rendered  as  in  other  suits. 

3.  Mechanics'    Liens   «=s  14  —  Decree  —  Ef- 
fect. 

Decree  of  foreclosure  of  mechanic's  lien  is 
not  different  from  others  as  to  its  effect  upon 
property,  and  as  there  are  no  exceptions  in  the 
homestead  laws  in  favor  o£  such  decree,  it  af- 
fects them  in  the  same  manner  as  other  judg- 
ments or  decrees. 

4.  HOUESTEAD  ^=9104 — GlAIM  OF  HoMESTBAO^ 

L.  O.  L.  i  221,  providing  thai  the  homestead 
of  any  family  shall  be  exempt  from  judicial 
sale  for  the  satisfaction  of  any  judgment  here- 
after obtained,  does  not  impair  a  mechanic's  lien 
upon  tbe  homestead  premises,  but  merely  sus- 
pends its  execution  if  the  owner  of  the  home- 
stead claims  the  exemption. 

5.  MANDAMtrS    ®=3,'"l.'?— .TUDICIAL    ACTS— PbES- 
EBVATION   OF  HOMESTEAD. 

Plaintiffs  sued  to  foreclose  a  mechanic's  lien. 
They  secured  decree,  and  execution  was  placed 
in  tiie  hands  of  the  sheriif.  Tbe  owner  sued 
to  enjoin  the  sheriff  from  selling  the  property 
on  the  ground  that  it  was  her.  homestead  which 


she  had  claimed  by  due  notice  under  In  O.  Lu 
I  224.  Injunction  was  granted.  Plaintltts 
then  applied  for  mandamus  to  compel  revocation 
of  the  injunction  and  levy  of  the  execution. 
iJeld,  that  as  the  judges  had  authority  judicially 
to  hear  and  determine  the  suit  Instituted  to  pre- 
serve the  homestead,  and  as  under  L.  O.  L.  j 
613.  mandamus  does  not  control  judicial  dis- 
cretion, the  writ  could  not  be  granted. 
6.  Mandamus  iS=>3(4)— Fitnction  of  Wbit. 

In  such  case,  held,  that  mandamus  could 
not  issue  against  the  sheriff  to  compel  the  ex- 
ecution, since  if  he  wrongfully  refused  to  levy 
it,  plaintiffs  had  a  remedy  upon  their  bond. 

In  Banc.  Mandamus  by  Martin  Johnson 
and  others  against  Robert  Tucker,  as  Judge 
of  the  Circuit  Court  for  the  Fourth  Judicial 
District,  Department  No.  3,  and  others.  De- 
murrer to  the  writ  sustained. 

The  plaintiffs  here  instituted  a  previous 
suit  in  the  circuit  court  of  Multnomah  coun- 
ty against  Josephine  Paulson  to  foreclose 
mechanics'  Hens  which  they  claimed  for  la- 
bor and  material  furnished  and  which  were 
used  in  the  construction  of  a  dwelling  house 
for  her.  From  a  decree  in  that  suit  in  favor 
of  the  plaintiffs  the  defendants  appealed,  but 
the  decision  of  the  circuit  court  was  affirmed 
after  slight  modifications,  and  a  mandate  of 
this  court  was  issued  and  directed  to  thai 
court  substantially  requiring  it  to  enter  a 
decree  in  accordance  with  the  opinion  ren- 
dered, order  a  sale  of  the  property,  and  in 
case  such  sale  should  fall  to  pay  all  the 
amounts  mentioned  in  the  decree,  together 
with  Interest,  cost  of  sale,  and  the  costs  and 
disbursements  of  the  court  below,  it  should 
enter  Judgment  against  the  defendants  in  that 
case  and  their  surety  for  such  deficiency.  In 
this  original  proceeding  here  for  a  writ  of 
mandamus  that  document  discloses  the  his- 
tory of  the  proceedings  up  to  the  point  In- 
dicated, and  further  states  in  substance  that 
the  circuit  court  entered  the  mandate  as  re- 
quired ;  that  an  execution  was  Issued  there- 
on and  placed  In  the  hands  of  the  present  de- 
fendant Hurlburt,  who  Is  sheriff  of  Multno- 
mah county :  that  he  offered  the  property  for 
sale  after  due  notice  thereof  and  struck  It 
off  to  the  husband  of  Josephine  Paulson,  he 
being  the  highest  bidder  for  the  property, 
but  that,  he  having  refused  to  pay  his  bid,  an- 
other execution  was  Issued  on  the  decree. 
At  this  juncture  Josephine  Paulson  com- 
menced a  suit  In  equity  against  the  sheriff 
to  enjoin  him  from  attempting  to  sell  the 
property  on  the  ground  that  at  the  time  of 
the  issuance  of  the  execution  and  his  at- 
tempt to  sell,  she  was  residing  on  the  prop- 
erty In  the  house  In  question  and  by  due  no- 
tice to  the  sheriff  claimed  it  as  her  home- 
stead and  that  of  her  family.  That  suit  was 
heard  In  the  circuit  court  before  the  defend- 
ant Tucker  as  one  of  the  Judges  thereof, 
and  a  decree  was  entered  therein  according  to 
the  prayer  of  the  bill  restraining  the  sheriff 
from  selling  tbe  property  on  the  grounds  that 
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It  was  a  homestead  as  alleged.  The  altema- 
tive  writ  of  mandamus  issued  out  of  this 
court  recites  the  history  of  the  affair  sub- 
stantially as  indicated,  but  more  in  detail, 
requires  the  two  defendants  who  are  circuit 
Judges  to  revoke  the  decree  of  Injunction  and 
allow  the  sheriff  to  proceed  with  the  sale  and 
commands  the  latter  officer  to  sell  the  realty 
as  directed  by  his  writ.  All  the  defendants 
were  given  the  option  of  adducing  any  valid 
reason  why  they  have  not  obeyed  the  present 
writ  of  mandamus.  Called  upon  to  show 
cause  why  It  should  not  be  made  peremptory, 
the  defendants  have  demurred  generally. 

Arthur  H.  Lewis  and  H.  D.  Angell,  both  of 
Portland  (Hall  &  iLepper,  Asher  &  Johnstone, 
Lewis  &  Lewis,  and  Angell  &  Fisher,  all  of 
Portland,  on  the  brief),  for  plaintiffs.  L.  P. 
Hewitt,  of  Portland,  for  defendants. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  "The  homestead  of  any  family  shall 
be  exempt  from  judicial  sale  for  the  satisfac- 
tion of  any  Judgment  hereafter  obtained. 
Such  homestead  must  be  the  actual  abode  of, 
<uid  owned  by  such  family,  or  some  member 
thereof."  L.  O.  L.  f  221.  "When  any  officer 
shall  levy  upon  such  homestead,  the  owner 
thereof,  wife,  husband,  agent  or  attorney  of 
such  owner,  may  noti^  such  officer  that  he 
claims  such  premises  as  his  homestead. 
•    •    •"    L.  O.  L.  §  224. 

[1-4]  Although  a  mechanic's  lien  takes  Its 
origin  with  the  furnishing  of  labor  or  materi-, 
als.  It  is  not  perfected  until  the  notice  or 
claim  of  Uen  is  filed,  whereupon  it  relates 
bade  to  the  beginning  when  the  work  com- 
menced or  the  materials  were  furnished.  It 
Is  still  necessary  to  foreclose  such  a  lien  by 
suit  in  which  a  decree  is  rendered  as  in  other 
suits  for  such  purposes.  The  decree  thus 
rendered  Is  not  different  from  others  in  Its 
effect  upon  the  property,  and  there  being  no 
exceptions  in  the  homestead  laws  In  favor  of 
such  determination,  it  affects  them  in  the 
same  manner  as  in  other  judgments  or  de- 
crees. The  operation  of  the  statute  under 
consideration  is  not  to  impair  the  lien,  but 
only  to  suspend  its  execution,  and  then  only 
at  the  claim  of  the  owner  of  the  homestead. 
This  is  the  doctrine  of  Hansen  v.  Jones,  57 
Or.  416,  109  Pac.  868.  It  is  taught  also  in 
Davis  V.  Low,  66  Or.  599,  135  Pac.  314,  that 
an  execution  upon  a  Judgment  for  labor  or 
material  improvements  upon  the  homestead 
arei  within  the  class  from  which  the  home- 
stead is  exempt  The  statute  creating  this 
exemption,  after  defining  the  right,  gives  to 
the  owner  of  the  homestead  the  privilege  of 
claiming  the  same  at  least  as  late  as  the  levy 
of  the  execution.  In  any  event  he  is  not  re- 
quired to  make  the  claim  until  after  decree. 
It  is  a  means  of  resistance  against  the  execu- 
tion. In  a  sense  it  is  a  post  judgment  privi- 
lege, and  it  Is  not  required  that  the  same 
shall  be  asserted  as  a  defense  against  the 


cause  of  suit  or  action  which  ripens  into  a 
judgment  or  decree.  It  is  true  that  It  was 
said  arguendo  In  Davis  v.  Low,  supra: 

"It  would  probably  be  too  late  for  a  debtor  to 
claim  the  homestead  exempt  from  levy  and  sale 
on  execution  after  the  court  has  declared  the 
debt  to  be  a  lien  upon  the  property  and  decreed 
a  sale  thereof." 

This  excerpt,  not  necessary  to  the  deddoo 
in  that  case.  Is  controlled  by  the  reasoning  in 
the  previous  holding  In  Hansen  ▼.  Jones,  as 
well  as  by  the  opinion  in  Wilson  r.  Peterson, 
68  Or.  525,  136  Pac  1187,  where  Mr.  Justice 
Bean,  applying  the  rule  of  liberal  construc- 
tion to  the  statute  granting  the  exemption 
in  question,  decides  that  It  may  be  claimed  at 
any  time  before  sale  of  the  property..  The 
deduction  is  that  a  decree  foreclosing  a  me- 
chanic's lien  may  be  a  charge  upon  a  home- 
stead in  like  manner  and  with  like  effect  as 
upon  other  realty  subject  to  having  its  exe- 
cution suspended  by  the  claim  of  the  owner 
of  the  land  and  to  remain  thus  in  abeyance 
as  long  as  it  continues  to  be  a  homestead  as 
defined  by  the  enactment 

[6]  The  courts  are,  as  of  right,  open  to 
protect  the  homestead  right  whenever  it  law- 
fully shall  be  exercised,  and  the  Judges  had 
authority  Judicially  to  hear  and  determine 
the  suit  instituted  to  preserve  it  It  is  laid 
down  in  section  613,  L.  O.  L.,  that  manda- 
mus does  not  control  Judicial  discretion.  The 
Judicial  officers  in  question  had  Jurisdiction 
to  determine  the  questions  presented  in  the 
suit  for  Injunction,  and  whether  they  decid- 
ed that  question  rightfully  or  wrongfully  it 
matters  not  In  this  case.  To  determine  in 
this  proceeding  the  correctness  of  their  ded- 
slon,  having  the  parties  and  subject-matter 
before  them  by  appropriate  process,  would  be 
to  make  the  writ  of  mandamus  perform  the 
office  of  an  appeal,  a  conclusion  not  to  be  en- 
tertained. The  demurrer  to  the  writ  is  there- 
fore sustained  as  to  the  defendants  Tucker 
and  Kavanaugh  who  are  Judges  of  the  circuit 
court. 

[6]  The  same  conclusion  must  be  readhed 
respecting  the  defendant  Hurlburt,  the  sher- 
iff, but  upon  different  grounds.  In  Habei^ 
sham  V.  Sears,  11  Or.  431,  5  Pac.  208,  50  Am. 
Rep.  481,  the  defendant  sheriff  had  refused 
to  levy  an  execution  in  his  hands  in  favor  of 
the  plaintiff,  although  the  debtor  in  the  writ 
had  ample  property  which  was  pointed  out 
to  the  officer.  The  plaintiffs  sought  by  man- 
damus to  compel  him  to  levy  and  sell,  but  la 
an  opinion  by  Mr.  Justice  Lord  this  court 
held  that  the  writ  would  not  lie,  there  being 
a  remedy  upon  the  sheriff's  bond.  It  is  urg- 
ed, however,  that  this  precedent  does  not  ap- 
ply in  the  present  Juncture  because  the  sher- 
iff has  been  enjoined  from  proceeding  wltb 
the  sale.  We  note,  however,  that  lie  has 
process  in  bis  bands  in  favor  of  the  plain- 
tiffs commanding  him  to  make  the  money  on 
their  decree.  As  between  himself  and  them 
in  order  to  avoid  the  discharge  of  Us  duty 
as  required,  or  to  escape  liability  upon  his 
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bond,  he  must  show  that  some  obstacle  bind- 
ing upon  them  was  interposed  to  prevent  his 
esecutins  the  writ.  They  were  not  parties 
to  the  suit  to  enjoin  him  at  the  instance  of 
Josephine  Paulson,  hence  the  decree  would 
not  conclude  them  nor  affect  them  in  any 
manner.  The  sheriff  had  an  opportunity  to 
make  them  defendants  in  that  suit  or  to  call 
upon  them  to  defend  the  same.  Having  done 
neither  of  those  things,  If  he  were  summon- 
ed to  defend  their  action  upon  his  official  un- 
dertaking he  would  necessarily  nave  to  as- 
sume the  burden  of  showing  the  ultimate  fact 
that  the  property  in  question  was  the  home- 
stead of  Josephine ,  Paulson,  and  that  she 
elaimed  the  same  at  the  proper  time  as  ex- 
empt from  execution.  The  decree  between 
the  sheriff  and  Josephine  Paulson  alone  can- 
not affect  strangers  to  that  adjudication. 

The  allegations  of  the  writ  do  not  exclude 
the  possibility  of  a  remedy  at  law  adequate 
and  sufhclent  by  an  action  upon  the  sherlfTs 
bond,  and  hence  under  the  authority  of  Ha- 
bersham V.  Sears,  supra,  the  demurrer  to  the 
writ  must  be  sustained  as  to  him. 

<86  Or.  639)  ' 

KOHLER  &  CHASE  CO.  v.  SAVAGE  et  al. 
(Supreme  Court  of  Oregon.    Oct.  3,  1917.) 

1.  Biixs  AND  Motes  4=»104  —  Dubess  — 
Threat  of  Prosecution. 

Lawfulness  of  the  prosecution  of  a  child 
threatened  by  his  creditor  if  his  father  does 
not  secure  his  debt  does  not  save  from  duress 
the  note  of  the  father  so  given  as  security. 

2.  BlIXS  AND    NOiES  «=>538(1)— DUHKSS— Re- 
MOVAI/— InSTBUCTIONS. 

An  instruction,  in  an  action  on  a  note  given 
by  defendant  to  secure  a  debt  of  his  son  under 
threat  of  prosecution  of  the  son,  that  if  the 
jury  find  that  the  duress  was  removed  and  there- 
after defendant  voluntarily  made  a  payment  on 
the  note  that  would  operate  to  remove  the  de- 
fense of  duress  is  defective  in  not  stating  bow 
or  when  the  duress  might  be  removed,  so  that 
from  the  mere  payment  the  jury  might  find 
the  removal,  when,  possibly,  the  constraint 
continued  till  limitations  against  prosecution 
expired. 

8.  P1.EADIN0  «=9409(4)— Answer— Waives  of 
Objections— Admission  of  Evidence. 
Evidence  having  been  admitted  without  ob- 
jection tending  to  sustain  the  defense  undertak- 
en to  be  raised  by  averments  of  the  answer  al- 
leging the  facts  constituting  the  defense,  the 
averments,  though  not  setting  forth  as  new 
matter  such  defense,  should  be  treated  as  suffi- 
cient. 

In  Banc.  Appeal  from  Circuit  Court,  Ma- 
rion County ;  Percy  R,  Kelly,  Judge. 

Action  by  the  Kohler  &  Chase  Company 
against  I*  P.  Savage  and  J,  P. .  Savagtf. 
From  the  Judgment  for  plaintiff,  defendant 
J.  P.  Savage  appeals.  Reversed,  and  new 
trial  ordered. 

This  Is  an  action  by  Kohler  &  Chase  Com- 
pany, a  corporation,  against  L.  P.  Savage 
and  J.  P.  Savage  to  recover  on  a  promissory 
note  executed  by  the  defendants  to  the  plain- 
tiff April  2,  1913,  for  $650.95,  maturing  in 


60  days,  with  8  per  cent  Interest,  on  account 
of  which  there  had  been  paid  $382.  The 
complaint  is  in  the  usual  form,  and  demands 
Judgment  for  the  remainder  due  on  the  note 
and  attorney's  fees  as  provided  for  therein. 
J.  P.  Savage,  alone  answering,  admitted 
that  plaintiff  was  a  corporation,  and  alleged 
that  on  and  for  several  years  prior  to  April 
2,  1913,  L.  P.  Savage,  a  son  of  the  answering 
defendant,  had  been  and  was  engaged  in  busi-  ■ 
ness  at  Salem,  Or.,  selling  pianos  on  com- 
mission for  the  plaintiff,  which  on  such  day 
claimed  he  owed  $650.95,  money  received  on 
account  of  such  sales,  no  part  of  which  had 
been  paid ;  that  J.  P.  Savage  was  not  finan- 
cially interested  in  the  business  nor  liable 
therefor  in  any  manner;  that  on  said  date 
be  was  informed  by  the  plaintiff  of  the  fail- 
ure to  account  for  any  of  the  money  so  re- 
ceived, and  notified  that  unless  he  executed 
a  promissory  note  for  that  sum  his  son 
would  be  prosecuted  by  the  plaintiff  for  the 
crime  of  larceny  by  a  bailee ;  that,  believing 
such  threat  and  to  prevent  disgrace  to  him- 
self and  family,  J.  P.  Savage  was  compelled 
to  Join  in  executing  such  promissory  note, 
the  execution  of  which  was  extorted  by 
plaintiff's  threat  of  such  prosecution  and  by 
fraud,  fear,  and  duress,  and  that  he  signed 
and  delivered  the  note  without  any  consider- 
ation therefor.  The  reply  denied  the  aver- 
ments of  the  answer,  and  alleged  that  the 
note  was  executed  In  consideration  of  a  post- 
ponement for  60  days  of  the  payment  of  the 
sum  so  due,  and  that  when  the  note  was  de- 
livered the  original  debt  was  discharged.  A 
trial  of  the  cause  resulted  in  a  verdict  and 
Judgment  for  plaintiff  for  $392.95,  the  re- 
mainder due  on  the  note,  with  interest  at  8 
per  cent  per  annum  from  January  4,  1916, 
and  the  further  sum  of  $75,  as  attorney's 
fees,  and  the  defendant  J.  P.  Savage  ap- 
peals. 

B.  S.  Martin  and  Chas.  L.  McMary,  both  of 
Salem,  for  appellant  O.  M.  Inman,  of  Sa- 
lem, for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  W.  S.  Phillips,  who  at  the  time  the 
note  was  executed  was  the  plaintiff's  mana- 
ger at  Portland,  Or.,  testified  that  his  princi- 
pal, retaining  the  title,  consigned  pianos  to 
L.  P.  Savage,  who  was  authorized  to  sell 
them,  retain  his  commission,  and  send  the 
remainder  of  the  purchase  price  to  the  plain- 
tiff, and  that  such  broker  sold  musical  in- 
struments, receiving  therefor  $650.95  as  the 
plaintiff's  part  of  the  money,  which  he  con- 
verted to  his  own  use.  J.  P.  Savage  testi- 
fied that: 

Having  been  called  by  a  phone  message  from 
a  farm  where  he  was  living  to  Salem,  Or^  on  the 
doy  the  note  was  given,  he  met  W.  S.  Phillips, 
who  informed  him  that  1j.  F.  Savage  had  sold 
pianos  belonging  to  the  plaintiff  and  eml)ezzled 
all  the  money  received  therefor ;  that  such  man- 
ager requested  the  witness  to  sign  a  promissory 
note  for  the  sum  so  appropriated;    that  he  re- 
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fused  to  comply  with  the  request  because  he 
was  unable  to  pay  that  amount,  whereupon  Mr. 
Phillips,  referring  to  L.  F.  Savage,  "then  told 
me  the  boy  would  be  prosecuted  if  there  wasn't 
something  of  the  kind  done,  if  I  didn't  sign  the 
note,  or  the  money  wasn't  coming,  one  way 
or  the  other.  •  •  •  A  kind  of  dispute  arose 
between  my  son  and  Mr.  Phillips,  and  Mr.  Phil- 
lips told  my  son  that  be  was  lying,  and  told  him 
if  he  didn't  quit  lying  he  would  send  him  to  the 
penitentiary ;  that  is  where  he'  ought  to  be 
anyhow;  that  he  ought  to  go  there  from  the  way 
he  was  doing.  •  •  •  We  finally  got  together, 
and  I  signed  this  note  under  protest,  thinking 
the  boy  would  be  prosecuted.  •  •  •  That 
was  the  terms  under  which  I  signed  the  note,  for 
to  save  my  son  from  prosecution.  •  *  •  Q. 
Now,  Mr.  Savage,  what  was  tlie  inducement  and 
sole  cause  that  impelled  you  to  execute  this  note 
and  subsequently  pay  a  part  of  the  principal 
and  interest?  A.  Why,  to  save  my  son  from  be- 
ing prosecuted  was  the  only  motive  I  had  in  it. 
I  owed  them  nothing,  never  had  owed  them, 
nor  my  son,  a  dollar." 

W.  S.  Phillips  further  testifled: 

"That  no  threat  or  insinuation  of  threat  was 
made  by  him  to,  or  in  the  presence  of,  defendant 
that  Ia  F.  Savage,  the  defendant's  son,  would  be 
prosecuted  or  sent  to  the  Oregon  State  Peni- 
tentiary, or  other  criminal  proceedings  taken 
against  him  in  the  event  said  note  was  not  joint- 
ly executed  and  delivered  by  defendant." 

Based  upon  this  testimony  an  Instruction 
was  given  as  follows: 

"Not  every  threat  of  imprisonment  op  of  pros- 
ecution for  a  supposed  crime  will  constitute 
duress.  I  charge  you,  gentlemen  of  the  jury, 
that  before  the  defendant  J.  F.  Savage  can 
avoid  liability  in  this  action  on  the  ground  of 
alleged  threats  constituting  duress  inducing  the 
execution  of  the  note,  you  must  find  from  a  pre- 
ponderance of  the  evidence  that  such  threat  was 
made  by  plaintiff  importing  an  illegal,  wrongful 
imprisonment,  or  that  such  threat  was  made 
by  the  plaintiff  importing  a  resort  to  a  criminal 
prosecution  for  an  improper  purpose  or  from  a 
wrongful  motive,  and  you  must  further  find  from 
a  preponderance  that  such  threat  was  accom- 
panied by  such  circumstances  as  would  Indicate 
a  prompt  or  Immediate  execution  of  the  threat. 
And  in  case  you  fail  to  so  find  I  charge  you, 
gentlemen  of  the  jury,  you  will  find  for  the 
plaintiff  and  against  the  defendant  upon  this  de- 
fense. •  •  •  A  threat  of  lawful  arrest  of  a 
person  justly  amenable  to  criminal  prosecution 
does  not  constitute  duress,  and  an  instrument 
executed  under  pressure  of  such  threat,  there 
being  no  circumstances  of  oppression  or  (rand, 
is  not  void  upon  that  ground." 

[1]  Exception  having  been  taken  to  these 
parts  of  the  charge,  It  is  contended  that  er- 
rors were  committed  in  thus  Instructing  the 
Jury.  The  language  so  challenged  informed 
the  Jury  In  effect  that  If  L.  F.  Savage  could 
be  incarcerated  In  the  penitentiary  upon  a 
conviction  of  the  crime  of  awiropriating  to  his 
own  use  the  money  of  the  plaintiff,  a  threat 
by  Its  manager  to  J.  F.  Savage  to  invoke  the 
means  whereby  such  punishment  could  be 
inflicted  was  lawful  and  might  be  resorted  to, 
even  if  the  menace  induced  his  father 
through  fear  of  a  criminal  prosecution  to 
Join  In  executing  the  promissory  note  sued 
upon.  The  earlier  decisions  upon  this  subject 
are  referred  to  in  Guinn  v.  Sumpter  Valley 
R.T.  Co.,  63  Or.  .368.  373,  127  Paxr.  987,  989, 
%vhere  Mr.  Justice  Bean  observes: 

"The  courts  differ  on  the  question  as  to 
whether  threatened  lawful  imprisonment   con- 


stitutes duress.  If  the  threatened  imprisoimieDC 
is  unlawful,  duress  exists.  If  the  threat  is  of 
lawful  imprisonment,  but  it  is  unlawfully  used 
to  obtain  the  contract,  duress  exists." 

That  case  was  a  suit  by  a  wife  to  set  aside 
conveyances  of  her  real  proi)erty  which  she 
had  executed  at  the  request  of  her  husband, 
and  upon  his  representations  of  threats  of 
imprisonment,  in  order  to  avoid  his  arrest 
and  prosecution  for  the  commission  of  a 
crime  and  to  secure  the  payment  of  a  sum  of 
money  which  he  had  misappropriated.  The 
first  deed  so  made  was  intended  as  a  mort- 
gage, while  the  second  was  designed  to  trans- 
fer the  equitable  title  so  as  to  render  unnec- 
essary a  foreclosure  of  the  lien.  The  relief 
sought  by  the  wife's  complaint  was  denied 
on  the  ground  of  ratification  and  laches.  In 
that  she  had  executed  the  second  conveyance 
after  having  obtained  knowledge  of  all  the 
circumstances  that  induced  the  making  of  the 
first  deed.  It  will  thus  be  seen  that  the 
threats  of  prosecution  which  the  husband 
communicated  to  his  wife  were  rendered  un- 
important, and  for  that  reason  such  menaces 
were  immaterial,  whether  legal  or  illegal. 
But  however  this  may  be,  by  giving  a  liberal 
construction  to  fhe  language  here  quoted 
from  the  opinion  in  that  case,  the  principle 
there  adverted  to  could  have  been  api^ied 
only  to  the  defendant's  husband,  and  not  to 
her  to  whom  he,  evidently  without  the  knowl- 
edge of  the  agent  of  the  plaintiff,  communi- 
cated the  threat.  A  person  who  steals  from 
his  employer  may  not  be  worthy  of  much  re- 
spect, but  the  defrauded  party  who  seeks 
remuneration  for  the  loss  ought  not  to  be 
permitted,  by  threats  of  a  criminal  proseca- 
tion,  made  to  the  innocent,  immediate  rela- 
tives of  the  tUef,  thus  to  extort  from  them 
payment  of  or  security  for  the  value  oif  the 
property  so  unlawfully  taken.  Rostad  v. 
Thorsen,  83  Or.  489,  163  Pac.  423,  087. 

The  testimony  received  at  the  trial  of  this 
action  shows  that  L>.  F.  Savage  was  indebted 
to  the  plaintiff  in  the  sum  evidenced  by  the 
promissory  note  on  account  of  money  wblch 
he  had  received  from  the  sale  of  its  pianos 
and  convertecl  to  his  own  use.  The  question 
to  be  considered  is  whether  a  legal  obligation 
thus  created  can  form  the  basis  of  a  tbreat 
to  institute  criminal  proceedings  against  the 
accused,  wMch  menace,  when  made  by  a  cred- 
itor to  induce  a  father  or  mother,  husband  or 
wife,  parent  or  child,  brother  or  sister,  to 
secure  or  pay  the  debt  of  an  immediate  rela- 
tive, and  thereby  to  prevent  an  execution  of 
the  threat,  can  be  Justified  as  a  proper  means 
of  enforcing  the  demand.  In  a  note  to  the 
case  of  Embry  v.  Adams,  Ann.  Gas,  1917C, 
1024,  1028,  it  is  said: 

"The  courts  are  not  in  accord  as  to  whether 
duress  may  be  predicated  on  threats  of  the  law- 
ful prosecution  of  a  child.  Thus  in  some  juris- 
dictions it  is  held  that  a  threat  of  lawful  pros- 
ecution against  a  child  does  not  constitute  daress 
in  such  a  sense  as  to  discbarge  tlie  parent  from 
a  contract  induced  by  such  threats.  •  •  • 
But  in  other  jurisdictions  the  rule  is  stated  to 
be  that  a  threat  made  to  a  parent  to  obtain  the 
arrest  of  his  child  on  a  criminal  charge  consti- 
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tales  such  duress  as  will  serve  to  vitiate  a  con- 
tract, if  the  threat  in  fact  overcomes  the  wul, 
without  reference  to  the  question  whether  it 
ia  a  threat  of  a  lawful  arrest  for  adequate 
cause.  *  *  •  It  is  generally  lield  that  a  con- 
tract made  hy  a  parent  to  stifle  the  criminal 
prosecution  of  a  child,  where  the  child  is  in  fact 
guilty  of  the  offense,  is  against  public  policy  as 
compounding  a  felony,  and  is  illegal  and  void. 

See  the  cases  dted  In  that  note  supporting 
the  conflicting  legal  prindplea  thus  asserted. 

It  IB  a  credltoi's  threat  to  offer  In  a  court 
the,  necessary  testimony  of  the  commission  of 
a  crime  by  a  child,  which  evidence  may  re- 
sult In  his  conviction  and  punishment  of  the. 
offense,  that  Induces  his  parent  to  secure  the 
payment  of  or  to  discharge  the  debt  and  thus 
to  suppress  the  criminal  prosecution.  Such 
threats,  whether  true  or  false,  tend  to  arouse 
a  parent's  fears,  disturb  his  mind,  and  usual- 
ly to  render  him,  for  some  time.  Incompetent 
to  transact  ordinary  business.  To  permit  a 
creditor,  after  communicating  such  threat 
to  a  parent,  to  take  advantage  of  the  mental 
disturbance  which  he  thus  creates  in  order 
to  reap  a  profit  which  he  could  not  otherwise 
obtain  would  be  sanctioning  a  resort  to  im- 
proper means.  If  a  creditor,  using  a  danger- 
ous weapon  wlttoln  proper  distance,  threaten- 
ed to  kill  a  person  unless  he  immediately  se- 
cured or  paid  a  sum  of  money  which  he  was 
then  Informed  his  child  had  embezzled.  It 
cannot  be  supposed  that  a  compliance  with 
the  demand  would  be  upheld  by  a  court,  even 
II  It  should  appear  that  the  chUd  had  com- 
mitted such  offense.  If,  under  the  circum- 
stances supposed,  the  life  of  a  child  were 
threatened  In  the  presence  of  his  parent,  un- 
less the  latter  acceded  to  the  assumed  de- 
mand, a  seeming  assent  thereto  would  never 
be  regarded  as  a  proper  means  of  enforcing 
the  collection  or  security  of  the  sum  of  mon- 
ey which  the  child  had  unlawfully  converted 
to  his  own  use.  The  attendant  conditions 
here  imagined  differ  in  degree  only  from  the 
rule  announced  la  the  part  of  the  charge  so 
challenged.  Upon  principle,  a  creditor  can- 
not be  allowed  to  resort  to  a  threat  of  crim- 
inal prosecution  against  a  child  In  order  to 
compel  his  father  to  pay  or  secure  a  sura  of 
money,  even  If  a  crime  had  been  committed 
In  creating  the  obligation. 

The   lawfulness   or   unlawfulness   of    the 

threatened  prosecution  herein  when  made  to 

the  father  Is  Immaterial,  and,  this  being  so,  an 

-error  was  committed  In  charging  the  Jury  as 

hereinbefore  stated. 

[I]  An  exception  having  been  taken  to  an- 
other part  of  the  court's  charge,  it  Is  main- 
tained an  error  was  committed  In  Instructing 
the  Jury  as  follows : 

•'If  yon  find  in  this  case  that  the  note  in  ques- 
tion was  executed  by  the  defendant  J.  F.  Sav- 
age under  duress,  as  alleged  in  his  answer,  but 
that  after  the  removal  of  the  duress,  if  it  was 
removed,  such  defendant  voluntarily  made  a 
oayment  or  payments  on  the  note,  that  such  act 
on  the  part  of  J.  F.  Savage  operates  to  remove 
the  defense  of  duress  in  this  case,  and  if  you 


so  find  from  a  preponderance  of  the  evidence, 
you  will  return  a  verdict  for  the  plaintifiE  and 
against  the  defendant,  so  far  as  this  defense  ia 
concerned." 

[3]  It  win  be  remembered  that  the  note 
was  executea  April  2,  1013.  It  appears  that 
two  payments  were  Indorsed  on  the  note  In 
June  of  that  year,  amounting  to  $282,  the 
greater  part  of  which  sum  of  money  was  fur- 
nished by  J.  F.  Savage.  It  is  not  disclosed 
by  the  bill  of  exceptions  when  L.  F.  Savage's 
embezzlement  of  the  plaintlfTs  money  began 
or  was  terminated.  The  offense  was  a  fel- 
ony, against  the  prosecution  of  which  the 
statute  of  limitations  ran  In  three  years.  U 
O.  L,  I  1377.  Evidently  the  crime  was  not 
thus  barred  April  2,  1913,  when  the  note  was 
executed.  Whether  such  limitation  had  ex- 
pired In  June  of  that  year  when  3.  F.  Savage 
made  partial  payments  on  the  note  cannot  be 
determined  from  the  transcript  before  us, 
which  does  not  purport  to  contain  all  the  tes- 
timony given  at  the  trial.  It  Is  reasonable  to 
Infer  that  such  payments  were  made  before 
the  statute  had  run,  and  that  the  alleged 
dure^  continued,  If  It 'existed,  until  the  lim- 
itation expired.  The  Instruction  last  quoted 
does  not  inform  the  Jury  how  or  when  the  du- 
ress might  be  removed.  No  Instruction  was 
requested  by  defendant's  counsel  upon  this 
subject,  however,  and  hence  frwn  the  mere 
payment  of  the  money  the  Jury  might  have 
inferrerd  the  duress  was  removed  when  in 
fact  the  constraint  possibly  continued  until 
the  statute  of  limitations  had  expired.  A  fu- 
ture instructlqfi  on  this  subject  should  be 
more  explicit.  The  answer  did  not  set  forth 
as  new  matter  the  defense  relied  upon,  and 
for  that  reason  It  is  maintained  by  plaintiff's 
counsel  that  the  defendants'  pleading  is  In- 
sufficient in  this  particular,  citing  In  support 
of  such  assertion  the  case  of  Buchtel  v.  Ev- 
ans, 21  Or.  309,  28  Pac.  67.  Though  the  facts 
constituting  such  defense  are  not  pleaded  In 
the  manner  Indicated,  they  are  specifically 
alleged,  and  since  no  objection  appears  to 
have  been  made  at  the  trial  to  the  Introduc- 
tion of  testimony  tending  to  sustain  the  Issue 
thus  undertaken  to  be  raised,  the  averments 
should  now  be  treated  as  sufficient  Marx 
V.  Crolsan,  17  Or.  393,  21  Pac.  310;  Beamish 
V.  Noon,  76  Or.  416,  149  Pac.  622. 

By  reason  of  the  error  commuted  In  giving 
the  ln.structlon  first  hereinbefore  quoted,  the 
Judgment  to  reversed,  and  a  new  trial  or- 
dered. 

(8S  Or.  442) 
GATES  V.  PUBLIC   SERVICE  COMMIS- 
SION OF  OREGON  et  al.» 

(Supreme  Court  of  Oregon.     Oct.  3,  1917.) 

Waters  anh  Wateb  Cotjrses  i&=»203{6)— Wa- 
ter  Supply— "Public    Utilitt"— Owneb- 
siiTP— Municipality— "Owner." 
Under  its  charter  authorizing  a  city  to  con- 
struct or  purchase  waterworks  and  reservoirs, 
or  to  grant  to  any  person  or  corporation  a  fran- 
chise or  permission  for  the  construction  of  wa- 
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tervorka,  including  the  right  to  use  the  street*, 
etc.,  the  city  council  passed  an  ordinance  pro- 
viding that  plaintiff  should  construct  and  main- 
tain a  water  plant  in  consideration  of  a  pay- 
ment of  $12,000  by  the  city  and  a  lease  of  the 
Itlant  for  20  years.  The  ordinance  required  the 
city  to  acquire  land  for  a  reservoir  site  and 
right  of  way  thereto,  as  well  as  rights  of  way 
for  all  water  mains,  and  allowed  plaintiff  dur- 
ing the  20-year  period  to  charge  fixed  water 
rates.  L.  O.  L.  §§  715,  716.  declare  that  in  con- 
struing a  statute  effect  should  be  given  to  all  of 
its  terms,  and  that  the  intention  of  the  Legisla- 
ture should  be  pursued,  if  possible.  Laws  1911, 
p.  484,  §  6,  confers  on  the  Public  Service  Com- 
mission authority  to  regulate  every  public  util- 
ity, which  section  1  defines  as  embracing  all 
corporations,  individuals,  and  associations  that 
own,  operate,  or  manage  any  plant  for  furnish- 
ing water,  etc.,  but  declares  that  no  plant  own- 
ed or  operated  by  a  municipality  shall  be  deemed 
a  public  utility.  Held,  that  the  water  plant 
was  owned  by  the  city,  which  had  dominion 
over  it,  as  title  to  the  reservoir  and  rights  of 
wa^  was  taken  in  the  name  of  the  city,  the 
mains  were  located  in  the  streets  which  by  the 
charter  were  declare<l  to  belong  to  the  city  in 
fee,  and  hence  the  Public  Utility  Commission 
bad  no  jurisdiction  to  supervise  the  rates  (quot- 
ing Words  and  Phrases,  Owner). 

(Ed.  Note. — For  other  defiuitions,  see  Words 
and  I'hrases,  Second  Series,  Public  Utility.] 

In  Banc.  Appeal  from  Circuit  Court,  Polk 
County ;  Percy  It.  Kelly,  Judge. 

Suit  by  H.  V.  Gates  against  tbe  Public 
Service  Coinmission  of  Oregon  (formerly  the 
Railroad  Commission)  and  another. .  From  a 
decree  dismissing  the  suit,  plaintiff  appeals. 
Reversed. 

This  Is  a  suit  to  set  aside  the  order  of  tbe 
Public  Service  Commission  reducing  tbe  rates 
to  be  charged  the  inhabitants  of  the  city  of 
Dallas  by  the  plaintiff  for  furnishing  water. 
The  trial  court  dismissed  tbe  suit  and  plain- 
tiff appeals. 

On  September  17,  1902,  the  council  of  the 
city  of  Dallas  passed  Ordinance  No.  23,  en- 
tttled: 

"An  ordinance  providing  for  the  supplying  of 
tbe  city  of  Dallas,  Oregon,  and  its  inhabitants 
with  water  for  public  and  private  use,  and  con- 
tracting witli  H.  V.  Gates,  his  successors  and 
assigns,  to  construct  a  water  plant  for  the  city 
of  Dallas,  and  providing  for  the  payment  of 
twelve  thousand  ($12,000)  dollars  and  a  lease  of 
said  plant  to  H.  V.  Gates,  his  successors  or  as- 
signs, for  a  period  of  twenty  (20)  years  or  until 
termination  by  agreement  of  the  contracting 
parties  as  payment  for  said  water  plant." 

Section  6  of  the  ordinance  provides,  in  sub- 
stance, that  the  contractor  shall  construct  a 
masonry  reservoir  of  not  less  than  300,000 
gallons  capacity,  to  be  supplied  with  supply 
and  waste  pipes,  furnish  and  lay  at  a  depth 
of  not  less  than  24  Inches  below  the  grade 
of  tbe  streets,  and  along  the  right  of  way 
from  the  reservoir  and  in  the  dty,  a  specified 
number  of  feet  of  the  different  sizes  and 
kinds  of  pipe,  and  furnish,  lay,  set  up,  and 
connect  with  this  system  of  pipes  a  certain 
number  of  hydrants.  Section  7  is  as  fol- 
lows: 

"The  city  shall  secure  the  following  lands  and 
rights  free  of  cost  to  the  contractor,  said  land 
rights  to  be  used  only  for  the  water  works  plant; 
SHrst  Sufficient  ground  for  reservoir  site  and 


the  right  of  way  thereto  and  therefrom.  Second. 
The  right  of  way  for  all  water  mains.  Third. 
The  right  to  use  tbe  waters  of  Canyon  creek  or 
other  supply  and  the  right  of  way  therefrom 
to  the  reservoir." 

Section  8  reads: 

"In  consideration  for  tbe  benefits  which  will 
be  derived  by  the  city  of  Dallas  and  its  inhab- 
itants from  toe  construction  of  said  water  plant, 
the  city  shall  pay  to  the  contractor  twelve  thou- 
sand ($12,000)  dollars,  lawful  money  of  the 
United  States,  as  follows;  First  payment  of  six 
thousand  ^$6,000)  dollars  on  arrival  of  all  pipe 
and  material  for  water  plant,  said  pipe  and  ma- 
terial shall  have  a  value  of  not  less  than  ten 
thousand  -($10,000)  dollars  and  be  owned  by  the 
contractor ;  said  first  payment  shall  constitute 
a  lien  upon  said  pipe  and  material;  second 
payment  of  six  thousand  ($6,000)  dollars  to  be 
made  on  completion  of  the  plant  and  when  test 
of  same  has  been  satisfactorily  made  as  per  con- 
ditions hereinafter  stated,  and  the  contractor 
has  shown  that  the  plant  is  free  from  all  debts, 
liens  and  incumbrances,  and  is  of  sufficient  val- 
ue, as  shown  by  the  cost  of  the  same,  to  amply 
protect  the  city  in  the  payment  of  said  sums 
to  the  contractor,  and  has  cost  the  contractor 
not  less  than  $20,000.00  exclusive  of  rights  and 
lands  to  be  furnished  by  the  city,  as  provided 
in  section  7  of  this  ordinance.  After  all  said 
payments  are  made,  the  material  and  plant  shall 
be  and  remain  the  property  of  the  city,  and  shall 
not  be  removed  therefrom.  And  as  a  further 
consideration,  on  such  test  and  payments  aa 
above  stited  being  made,  and  dating  therefrom, 
the  contractor  shall  retain  as  lessee  the  use  of 
said  plant  for  a  period  of  twenty  (20)  years 
thereafter  or  for  such  further  time  as  herein- 
after provided,  paying  for  such  an  annual  ren- 
tal of  one  dollar  ($1) ;  such  use  and  lessee  to 
be  governed  by  the  following  conditions: 

"First.  The  contractor  is  to  keep  said  plant 
in  good  repair,  add  to  it  such  machinery,  mains, 
pipes,  supplies  of  material,  increase  of  water 
supply,  and  to  make  extensions  of  mains  as 
may  from  time  to  time  become  necessary  to  sup- 
ply the  city  and  its  inhabitants  with  water. 
Tlie  contractor  is  to  furnish  free  of  cost  to 
the  city,  water  supply  for  all  hydrants  in  addi- 
tion to  those  provided  for  in  section  6  of  this 
ordinance,  but  such  additional  hydrants  shall 
be  supplied,  and  mains  thereto  shall  be  laid, 
in  case  mains  thereto  are  not  already  laid,  by 
tbe  city  at  its  own  cost. 

"Second.  Tbe  contractor  is  to  keep  the  reser- 
voir supplied  with  water  so  that  all  users  of 
water  will  have  an  ample  supply  at  all  times; 
except,  at  sucb  times  through  unavoidable  caus- 
es when  the  conduits  fail,  mains  be  shut  off  for 
repairs  or  renewals,  in  which  or  either  event  the 
repairs  shall  be  speedily  made  and  work  done. 

"Third.  The  contractor  is  to  keep  the  fire  hy- 
drants in  good  repair,  protect  them  from  the 
effects  of  frost,  and  keep  them  ready  at  all  times 
for  instant  service.  The  connections  leading 
from  reservoir  to  mains  shall  be  kept  free  from 
all  obstructions  of  any  kind,  so  that  unless 
through  some  unforeseen  and  practically  nn-. 
avoidable  cau«e,  there  shall  be  a  full  supply  of' 
water  on  the  fire  hydrants,  so  that  during  timea 
of  fires  there  can  be  used  at  any  time  the  same 
number  of  fire  streams  of  like  force  and  pressure 
as  provided  for  in  the  test  of  section  13  herein. 

"Fourth.  The  contractor  shall  furnish  water 
to  the  fire  hydrants  for  the  extinguishment  of 
fires  and  for  drill  practice  and  flushing  sewers, 
and  for  the  city  hall,  free  of  cost  to  the  city. 
In  the  aforesaid  drill  practice,  the  fire  depart- 
ment shall  have  the  right  to  use  any  hydrant  at 
any  time  at  reasonable  hours.  The  flushing  of 
sewers  to  be  conducted  through  a  hose  and  noz- 
zle, but  there  shall  be  no  more  than  one  hydrant 
used  at  any  one  time  for  such  purpose,  and  its 
use  must  be  reasonable  and  economicaL 

"Fifth.  The  contractor  shaU  make  such  rule* 
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and  regulations  goTerning  the  service  of  water 
to  private  consumers  as  may  be  proper  and  ex- 
pedient in  that  behalf,  such  rules  and  regula- 
Bons  to  be  such  as  are  in  use  in  other  water 
plants  of  Oregon  subject  to  the  approval  of  the 
council,  and  may  enforce  their  observance  by 
cutting  off  water  or  otherwise,  and  this  city 
sliall  pass  ordinances  protecting  the  contractor 
in  the  safe  and  unmolested  enjoyment  of  the 
privileges  herein  granted  and  against  injury  to 
the  property  in  charge  of  the  contractor. 

"Sixth.  The  contractor  may  charge  and  col- 
lect during  the  continuance  of  the  leasing  of 
said  water  plant  the  following  tariff  of  rates  to 
consumers  of  water,  or  other  rates  that  may  be 
established  by  the  contractor  and  approved  by 
the  city." 

Here  follows  a  schedule  of  water  rates  to 
be  charged. 

Section  10  provides  that: 

"At  the  expiration  of  twenty  (20)  years  from 
the  date  of  the  passage  of  this  ordinance,  or  at 
the  end  of  each  succeeding  period  of  five  (5) 
years  thereafter,  optional  with  the  city,  the 
value  of  the  water  plant  at  that  time  shall  be 
determined  by  the  parties  hereto,  but  if  they 
cannot  agree  they  shall  determine  its  value  by 
arbitration.  •  •  *  In  determining  or  ascer- 
taining the  value  of  said  water  plant,  whether 
by  arbitration  or  otherwise,  there  shall  not  be 
considered  or  included  any  of  the  property  ,ac- 
quired  by  the  city  under  the  provisions  of  sec- 
tion 7  of  this  ordinance,  or  any  improvement 
made  by  the  city  after  the  test  of  said  water 
works  plant  and  its  acceptance  by  the  city. 
When  such  value  is  thus  found,  the  amount  so 
found,  less  the  twelve  thousand  ($12,000)  dol- 
lars already  paid  as  herein  provided  for,  shall 
be  paid  to  the  contractor,  as  a  final  considera- 
tion for  additions,  extensions  and  repairs  made 
during  the  construction  of  the  plant  and  the 
use  of  the  same  by  the  contractor.  Until  such 
arbitrament  is  made  and  the  amount  determin- 
ed pnid  over  to  the  contractor,  tlie  use  and  lease 
of  the  plant  shall  be  extended  and  continued 
unmolested  according  to  the  provisions  herein- 
before made  and  provided." 

After  providing  for  the  acceptance  of  the 
ordinance  by  the  contractor,  section  14  pro- 
ceeds: 

"Said  acceptance  shall  constitute  the  contract 
and  shall  be  the  measure  of  rights  and  liabili- 
ties of  the  city  of  Dallas  and  the  contractor, 
but  nothing  in  said  acceptance  shall  vary  the 
terms  of  this  contract  or  enlarge  or  diminish  the 
rights  or  liabilities  of  cither  parties  hereto." 

This  ordinance  was  accepted  by  Gates  on 
May  28,  1803.  Attached  to  it  appear  two  re- 
ceipts for  money  paid  by  the  city  of  Dallas 
for  the  cost  of  extending  water  mains  and 
which  are  to  be  a  credit  when  a  settlement 
Is  made  at  the  expiration  of  the  lease.  Un- 
der the  terms  of  the  contract  the  plaintiff 
constructed  the  plant.  It  was  completed  and 
accepted  about  April  1,  1904.  The  city  paid 
the  plaintiff  the  som  of  $12,000  for  the  sys- 
tem and  after  acceptance  of  the  same  the 
plaintiff  entered  into  possession  thereof  as 
provided  in  the  ordinance,  and  has  ever  since 
continued  to  operate  the  plant,  and  has 
charged  and  collected  the  sums  specified  in 
the  ordinance  for  the  use  of  the  water.  It 
appears  that  on  March  1,  1909,  an  agreement 
was  made  between  the  city  and  Gates  as  les- 
see reducing  the  rates.  On  September  27, 
1013,  the  city  made  a  complaint  against  the 
plaintiff  before  the  Railroad  Commission  of 


Oregon  (now  the  Public  Service  Commission), 
alleging  that  the  plaintiff  was  a  public  util- 
ity, and  that  the  rates  charged  were  unjust, 
unreasonable,  and  excessive.  The  plaintiff 
answered,  denying  that  the  rates  were  un- 
just, unreasonable  or  excessive,  or  that  he 
was  a  public  utility,  alleged  that  the  plant 
and  equipment  for  furnishing  water  was 
owned  by  the  city  of  Dallas,  and  challenged 
the  Jurisdiction  of  the  commission.  On  No- 
vember 4,  1914,  the  commission  found  in  fa- 
vor of  the  city  on  both  grounds. 

S.  B.  Huston,  of  Portland,  and  Oscar  Hay- 
ter,  of  Dallas  (Huston  &  Huston,  of  Portland, 
on  the  brief),  for  appellant.  Ed.  F.  Coad,  of 
Dallas,  for  respondent  city  of  Dallas.  J.  O. 
Bailey,  Asst.  Atty.  Gen.  (George  M.  Brown, 
Atty.  Gen.,  on  the  brief),  for  respondent  Pub- 
lic Service  Commission. 

BEAN,  J.  (after  stating  the  facts  as  above). 
Section  27,  subdivision  35,  of  the  charter  of 
the  dty  of  Dallas,  provides  as  follows: 

"To  provide  the  city  with  good  and  wholesome 
water  for  domestic,  fire  and  power  purposes: 
and  for  the  erection,  construction  or  purchase 
of  such  waterworks  and  reservoirs,  within  and 
without  the  limits  of  the  city,  as  may  be  neces- 
sary or  convenient  therefor;  and  the  cost  of 
erection,  construction  or  purchase  of  such  water 
works  shall  be  provided  for  in  the  manner  pre- 
scribed in  section  51  of  this  act." 

Subdivision  36  is  as  follows: 

"To  grant  to  any  private  person,  or  to  any 
privote  corporation,  a  franchise  or  permission 
tor  the  erection  or  construction  of  waterworks 
within  the  city  and  with  all  rights  and  powers 
pertinent  thereto,  including  the  right  to  use  the 
streets  and  public  ways  for  the  purpose  of  lay- 
ing pipes  and  other  necessary  appurtenances. 
Such  franchise  shall  be  used  under  such  rules 
and  regulations  and  restrictions,  including  the 
rate  to  be  charged  for  such  water,  as  the  coun- 
cil may  from  time  to  time  prescribe." 

By  Ordinance  No.  33,  p.  34,  Charter  and 
Ordinances  of  Dallas,  the  dty  authorized  the 
sale  of  bonds  to  the  amount  of  $15,000  for 
the  purpose  of  acquiring  and  constructing  a 
system  of  waterworks  for  the  city,  of  which 
the  sum  of  $3,000  was  expended  for  rights  of 
way  and  $12,000  used  in  part  payment  to 
plaintiff. 

The  jurisdiction  of  the  Commission  to  su- 
pervise and  regulate  every  public  utility  in 
this  state  is  conferred  by  section  6,  chapter 
279,  General  Laws  of  Oregon  for  1911,  p.  484. 
By  section  1  of  that  act  the  term  "public 
utility"  Is  deflneu  as  follows: 

"The  term  'public  utility,'  as  used  herein, 
shall  mean  ancl  embrace  all  corporations,  com- 
panies, individuals,  associations  of  individuals, 
their  lessees,  trustees  or  receivers  (appointed 
by  any  court  whatsoever),  that  now  or  here- 
after may  own,  operate,  manage  or  control,  any 
plant  or  equipment  or  part  of  a  plant  or  equip- 
ment in  this  state,  •  •  •  for  the  production, 
transmission,  delivery  or  furnishing  of  beat, 
light,  water  or  power,  and  any  and  all  whether 
cither  directly  or  indirectly  to  or  for  the  public, 
and  whether  said  plant  or  equipment  or  part 
thereof  is  wholly  within  any  town  or  city,  or 
not." 

No  plant  owned  or  operated  by  a  munici- 
pality shall  be  deemed  a  public  utility  under 
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or  for  the  purposes  of  this  act.  Tlie  question 
for  determination,  therefore,  la:  Who  Is  the 
owner  of  the  water  plant,  within  the  meaning 
of  the  pubUc  utility  act  of  1911?  If  owned 
by  the  city,  then  the  Commission  has  no  au- 
thority to  fix  the  rates;  but,  if  owned  by 
Gates,  it  has  that  authority.  It  appears  from 
the  record  that  all  the  deeds  for  the  right  of 
way  were  executed  to  the  city  of  Dallas.  The 
title  of  the  ordinance  and  ttie  provisions 
thereof  clearly  indicate  that  the  city  is  the 
owner  of  the  plant  The  payment  of  912,- 
000  and  aU  tolls  that  might  foe  coUected  by 
Gates  during  the  20  years  mentioned,  or  such 
further  time  as  the  same  might  be  extended, 
was  the  consideration  to  be  paid  by  the  dty 
for  the  construction,  extension,  repair,  and 
management  of  the  plant. 

Section  715,  L.  O.  L.,  declares  the  general 
mle  of  construction  of  statutes  thus: 

"In  the  construction  of  a  statute  or  Instru- 
ment, the  office  of  the  judge  is  simply  to  ascer- 
tain and  declare  what  is,  in  terms  or  in  sub- 
stance, contained  therein,  not  to  insert  what 
has  been  omitted,  or  to  omit  what  has  been  in- 
serted ;  and  where  there  are  several  provisions 
or  particulars,  such  construction  is,  if  possible, 
to  be  adopted  as  will  give  effect  to  alL" 

Section  716,  I<.  O.  Ll.  reads  in  part  as  jfol- 
lows: 

"In  the  construction  of  a  statute  the  inten- 
tion of  the  Legislature  *  *  *  is  to  be  pur- 
sued, if  possible.    •    •    • " 

In  Hehu  y.  Gllroy,  20  Or.  517,  B22,  26  Pac. 
851,  853,  the  court  said: 

"The  true  criterion  of  an  irremovable  fixture 
consists  in  the  united  application  of  several 
tests:  (1)  Real  or  constructive  annexation  of 
the  article  in  question  to  the  realty.  (2)  Ap- 
propriation or  adaptation  to  the  use  or  purpose 
of  that  part  of  the  realty  with  which  it  is 
connected.  (3)  The  intention  of  the  ^arty  mak- 
ing the  annexation,  to  make  the  article  a  per- 
manent accession  to  the  freehold  ;  this  intention 
being  inferred  from  the  nature  of  the  article 
affixed,  the  relation  and  situation  of  the  party 
making  the  annexation,  the  policy  of  the  law  in 
relation  thereto,  the  structure  and  mode  of  the 
annexation  and  the  purpose  or  use  for  which 
the  annexation  has  been   made." 

See  Blanchard  v.  Eureka  Planing  Mill  Co., 
58  Or.  37,  113  Pac.  55,  37  L.  R.  A.  (N.  S.)  133 ; 
Bay  City  I.And  Co.  v.  Craig,  72  Or.  31,  44, 
143  Pac.  911;  Johnson  v.  Pacific  Land  Co., 
1C4  Pac.  564 ;   11  B.  C.  L.  p.  1059  et  seq. 

Set-tlon  60,  Charter  of  the  City  of  Dallas 
of  I'JOl,  provides  as  follows: 

"The  fee  of  all  streets  and  alleys  now  witliin 
the  city  of  Dallas  is  vested  in  the  city  of  Dal- 
las and  shall  forever  remain  open  as  thorou;;b- 
farcs  for  the  use  of  the  pubUc  unless  legally 
closed  by  the  city  council." 

It  will  be  noticed  that  the  contract  between 
Gates  and  the  city  directs  that: 

"After  all  said  payments  are  made,  the  ma- 
terial and  plant  shaU  be  and  remain  the  prop- 
erty of  the  city,  and  shall  not  be  removed  there- 
from." 

In  securing  the  water  right  and  the  right  of 
way  for  the  reservoir  rfte  and  pipe  lines,  etc., 
it  was  necessary  for  the  city  to  bring  condem- 


nation proceedings.  In  one  of  these  cases 
(Dallas  V.  Hallock,  44  Or.  246,  256,  75  Pac. 
204,  207),  in  determining  whether  or  not  the 
dty  bad  the  right  to  condemn  the  right  of 
way,  this  court,  speaking  through  Mr.  Jus- 
tice Wolverton,  used  the  following  language: 

"Whether  the  city  intends  leasing  the  plant 
when  it  has  acquired  it,  or  has  not  provided  the 
ready  funds  with  which  to  pay  for  its  construc- 
tion, cannot  affect  them  in  the  least.  The  con- 
tract contemplates  that  the  city  shall  own  the 
system  when  completed,  and  the  fact  that  the 
builder,  as  a  part  consideration  for  its  construc- 
tion, is  to  take  as  lessee  the  tolls  for  a  term  of 
years,  cannot  affect  the  right  to  construct,  and 
for  that  purpose  to  acquire  the  easements  neces- 
sary thereto." 

"An  owner  is  one  who  has  dominion  over  that 
which  is  the  subject  of  the  ownership.  He  lias 
the  right  to  make  such  use  of  it,  consistently 
with  the  rights  of  others,  as  he  may  see  fit.  The 
ownership  may  extend  to  the  entire  thing,  or 
may  be  limited  to  an  interest  in  it,  and  what- 
ever is  the  subject  of  the  ownership  is  held  by 
the  owner  for  his  own  individual  benefit.  Flor- 
mam  v.  School  Dist.  No.  11,  40  Pac.  469,  6 
Colo.  App.  319."  6  Words  and  Phrases,  p. 
5135. 

We  have,  however,  to  consider  who  Is  the 
owner  of  the  water  plant  within  the  meaning 
of  the  public  utility  act  The  language  of  the 
latter  part  of  the  section  defining  a  public 
utility  says: 

"No  plant  owned  or  operated  by  a  munidpal- 
ity  shall  be  deemed  a  pnblic  utility  under  or  for 
the  purposes  of  this  act." 

It  seems  to  us  that  this  clearly  exdudes 
the  plant  in  question  from  the  jurisdiction  of 
the  Public  Service  Commission.  The  law- 
makers evidently  Intended  that,  where  a  mu- 
nicipality either  owned  or  operated  such  a 
plant,  the  dty  authorities  should  regulate  the 
rates  to  be  charged.  This  was  done  in  the 
case  under  consideration  by  the  passage  of 
Ordinance  No.  23,  fixing  the  rates  for  water. 
The  city  of  Dallas  is  the  owner  of  the  water 
plant  in  question,  within  the  meaning  of  the 
public  utility  act  The  Commission  has  only 
such  authority  as  the  lawmakers  in  their  wis- 
dom have  seen  fit  to  confer  upon  it 

Counsel  for  defendants  died  and  relied 
upon  Hunter  v.  City  of  Roseburg,  80  Or.  588. 
156  Pac.  267,  167  Pac  1065.  We  see  no  anal- 
ogy between  that  case  and  the  present  one. 
They  urged  that  according  to  the  terms  of  the 
ordinance  and  contract  the  dty  never  agreed 
to  purchase  the  plant  from  Gates.  This 
might  be  answered  by  saying  that  the  dty 
would  not  t>e  expected  to  make  an  agreement 
to  purchase  its  own  property.  In  its  con- 
tract with  Gates  to  construct  the  waterworks, 
it  was  to  pay  a  definite  sum,  and  in  addition 
he  was  to  have  the  proceeds  derived  from  the 
plant  until  the  dty  should  pay  an  amount  to 
be  thereafter  fixed. 

The  decree  of  the  trial  court  will  be  re- 
versed, and  one  entered  here  setting  aside  the 
order  of  the  Commission. 

McCAMANT,  J.,  took  no  part  in  the  coo- 
8iderati<m  of  this  case. 
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McKERN  et  al.  v.  CORPORATION  OF  ROY- 
AL EXCH.  ASSUR.  OF  LONDON. 

(Supreme  Court  of  Oregon.     Oct.  3,  1017.) 

1.  Insurance  <S=»646(8)— Action  on  Pouct— 
Sufficiency  of  Evidence. 

Before  plaiutilfs  are  entitled  to  judgment  on 
a  policy  they  show  the  amount  of  loss  sustained. 

2.  Insurance  Gs^C-ieCG) — Marine  Insurance 
—Cause  of  Loss. 

Under  a  policy  insnrinf?  against  the  perils  of 
the  waters,  it  was  incumbent  on  plaintiffs  to 
show  tliat  the  sinking  of  the  boat  was  caused  by 
the  perils  insured  against. 

3.  Insurance  €==>(i46(6)— Marine  Insurance 

— POESUMITION  AND  BuRDKN  OF  PBOOF. 

If  there  is  evidence  showing  that  a  vessel  was 
lost  or  damaged  on  euroimtering  some  peril  in- 
sured against,  the  presumption  is  that  the  vessel 
was  seaworthy,  and  the  burden  rests  upon  the 
insurer  to  show  the  contrary. 

4.  Insitrance  «=»646(6)— Marine  Insubanck 
^Presumption  and  Bukden  of  Proof. 

When  a  loss  occurs  which  cannot  be  ascribed 
to  stress  of  weather,  or  to  any  accideut  which 
might  possibly  have  produced  it,  the  presump- 
tion is  that  the  vessel  was  defective  and  not  sea- 
worthy, and  the  burden  of  proving  otherwise  is 
on  the  insured. 

la  Baua  Appeal  from  Circuit  Court, 
Multnomob  County ;  W.  X.  Gateus,  Judge. 

Action  by  E.  L.  McKem  and  anotber 
against  the  Corporation  of  the  Royal  Ex- 
change Assurance  of  London.  Judgment  for 
plaiutiUs,  and  defendant  appeals.  Reversed 
and  remanded. 

This  is  an  acUon  on  an  insurance  policy. 
The  plaintiffs  owned  a  motorboat  upon  which 
the  defendant  had  issued  a  policy  Insuring 
"while  In  port  and  at  sea  •  •  •  at  all 
times  and  in  all  places  upon  the  Oolumbia 
river  and  its  tributaries,  the  tackle,  apparel, 
materials,  fittings,  furniture,  electric  light 
Installation,  and  all  machinery  and  boilers, 
*  •  •  against  the  perils  of  the  waters." 
The  complaint  alleges  that  while  the  boat 
was  in  port  upon  the  waters  of  the  Willam- 
ette river,  a  tributary  of  the  Columbia  river, 
it  *^nk  and  became  submerged  in  the  waters 
of  the  Willamette  river,"  and  damaged  the 
injured  property   to   the  extent  of  $254.76. 

The  answer  denies  the  allegation  of  dam- 
age, and  alleges  that  "at  the  time  of  the  in- 
Jury"  the  hull  of  the  boat  "was  rotten  and 
In  an  unseaworthy  condition,  and  that  the 
plaintiffs  well  knew  said  fact,  and  that  they 
carelessly  and  negligently  tied  said  boat 
while  in  said  condition  in  a  boathouse  at 
Portland  in  snch  a  manner  that  the  said  boat 
snnk  and  caused  the  Injury  complained  of, 
and  that  the  sinking  of  the  said  boat  and  the 
injury  complained  of  was  due  solely  to  the 
unseaworthy  condition  of  said  boat  and  the 
fact  that  the  hull  was  rotten,  as  aforesaid, 
and  to  the  fact  that  the  plaintiffs,  while  said 
boat  was  in  said  condition,  carelessly  and 
negligently  tied  said  boat  in  a.  boathouse 
in  such  a  manner  that  the  same  would  sink 
on  account  of  its  own  unseaworthiness  and 
said  rotten  hull,  and  under  said  policy,  the 


defendant  did  not  Insure  said  boat,  or  any- 
thing thereon  above  enumerated,  against  the 
loss,  injury,  or  damage  occasioned  or  re- 
sulting in  the  manner  or  for  the  causes 
which  damaged  said  boat  and  its  equipment." 
The  answer  also  contains  averments  to  the 
effect  that  by  the  e.xpress  terms  of  the  policy 
the  defendant  was  exempt  from  liability  for 
"loss  of  or  damage  to  hull  or  machinery 
through  the  noRligence  of  master,  mariners, 
engineers,  or  pilots,  or  through  explosions, 
bursting  of  boilers,  breakage  of  shafts,  or 
through  any  latent  defect  in  the  machinery 
or  hull,  provided  such  loss  or  damage  has 
not  resulted  from  want  of  due  diligence 
by  the  owners  of  the  yacht,  or  any  of  them, 
or  by  the  manager,  but  free  from  any  claim 
for  the  part  in  which  latent  defect  existed." 
The  reply  denied  that  the  boat  was  unsea- 
worthy or.  that  the  plaintiff  carelessly  tied 
the  boat  in  a  boathouse,  or  that  the  policy 
contained  the  exemption  provision  pleaded 
by  the  defendant. 

The  action  was  commenced  in  the  district 
court  for  Multnomah  county,  and  a  trial 
resulted  in  a  Judgment  for  the  plaintiff. 
The  defendant  then  appealed  to  the  circuit 
court  When  the  cause  was  called  for  trial 
In  the  circuit  court  the  plaintiffs  contended 
that  the  burden  of  proving  unseaworthiness 
rested  upon  the  defendant,  while  the  latter 
insisted  that  the  burden  was  upon  the  plain- 
tiffs to  show  that  the  boat  was  seaworthy. 
The  court  ruled  that  it  was  Incumbent  upon 
the  Insurer  to  prove  unseaworthiness,  and 
thereupon  the  defendant  announced  that  It 
would  not  offer  any  evidence ;  and  then  with- 
out offering  any  evidence  to  sustain  any  of 
the  allegations  of  the  complaint  the  plain- 
tiffs moved  for  a  Judgment  "confirming  the 
Judgment  of  the  lower  court,"  while  the  de- 
fendant "moved  the  court  for  an  order  of 
nonsuit  on  the  ground  that  plaintiffs  have 
failed  to  produce  any  testimony."  The  mo- 
tion for  a  Judgment  of  nonsuit  was  denied; 
the  motion  of  the  plaintiffs  was  allowed,  and 
the  court  granted  a  Judgment  against  the 
defendant  for  $254.75.  The  defendant  ap- 
peoled. 

Fiilton  &  Bowerman,  of  Portland,  for  ap- 
pellant Morris  A.  Goldstein,  of  Portland, 
for  respondents. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  The  pleadings  presented  two  is- 
sues: One  concerned  the  liability  of  the  de- 
fendant, and  the  other  related  to  the  amount 
of  the  loss  sustained  by  the  plaintiffs.  To 
determine  that  the  insurer  Is  liable  Is  only 
to  take  one  of  the  two  steps  required  to  be 
taken  before  the  plaintiffs  are  entitled  to  a 
judgment,  for  Ihe  Insured  have  yet  to  show 
the  amount  of  the  loss  sustained  by  them, 
and  hence  the  Judgment  cannot  be  sustained. 
No  evidence  was  offered  upon  any  subject, 
and  consequently  there  was  no  evidence  to 
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warrant  a  Judgment  for  $254.75,  even  thongh 
It  be  assumed  that  the  defendant  Is  liable. 
26  Cyc.  726. 

[2]  The  pleadings  admit  that  tke  boat  sank 
while  In  port,  but  there  Is  not  a  word  of 
evidence  to  show  the  cause  of  the  sinking. 
If  the  loss  did  not  occur  from  some  cause 
insured  ngalnst,  the  plaintiffs  cannot  recov- 
er ;  and  It  was  therefore  Incumbent  upon  the 
plaintiffs  to  show  that  the  sinking  was  prob- 
ably caused  by  one  of  the  perils  Insured 
against.  Cory  v.  Boylston  F.  &  M.  Ins.  Co., 
107  Mass.  140,  9  Am.  Rep.  14;  Soelberg  v. 
Western  Assur.  Co.,  119  Fed.  23,  55  C.  C.  A. 
601 ;  26  Cyc.  723,  730. 

[3,4]  If  there  is  evidence  showing  that  a 
vessel  was  lost  or  damaged  upon  encounter- 
ing some  peril  Insured  against  the  presump- 
tion is  that  the  vessel  was  seaworthy,  and 
the  burden  rests  upon  the  Insurer  to  show 
that  the  vessel  was  unseaworthy;  but  when 
a  loss  occurs  which  cannot  be  ascribed  to 
stress  of  weather,  or  to  any  accident  which 
might  by  possibility  have  produced  It,  the 
fair  and  natural  presumption  Is  that  the  ves- 
sel was  defective  and  not  seaworthy,  and  the 
burden  of  proving  that,  in  fact,  she  was  sea- 
worthy Is  then  thrown  on  the  insured.  Hig- 
gle V.  American  Uoyds  (D.  C.)  14  Fed.  143, 
147;  Parker  v.  Union  Insurance  Co.,  15  La. 
Ann.  688;  Dupeyre  v.  Western  M.  &  F.  Ins. 
Co.,  2  Rob.  (La.)  457,  38  Am.  Dec.  218;  Des- 
hon  T.  Merchants'  Ins.  Co.,  11  Mete.  (52 
Mass.)  199;  Barnewell  t.  Church,  1  Caises 
(N.  Y.)  217,  2  Am.  Dec.  ISO;  Sncthen  v. 
Memphis  Ins.  O.,  3  La.  Ann.  474,  48  Am. 
Dec.  462;  Treat  v.  Union  Ins.  Co.,  56  Me. 
231,  96  Am.  Dec.  447;  Perry  v.  Cobb,  88 
Me.  435,  34  Atl.  278,  49  U  it  A.  389;  Miller 
V.  South  Carolina  Ins.  Co.,  2  McCord  (S.  CX) 
336,  13  Am.  Dea  734;  Rugely  T.  Sun  Mut. 
Ins.  Co.,  7  La.  Ann.  279,  56  Am.  Dec. 
603;  Martin  v.  Fishing  Ins.  Co.,  20  Pick. 
(Mass.)  389,  32  Am.  Dec.  220;  Wallace 
V.  De  Pau,  1  Brev.  (S.  C.)  252,  2  Am.  Dec. 
662 ;  Talcot  v.  Commercial  Ins.  Co.,  2  Johns. 
(N.  X.)  124.  3  Am.  Dec.  406;  The  Orient  (O. 
C.)  16  Fed.  916;  Swift  v.  Union  Ins.  Co., 
122  Mass.  573 ;  26  Cyc.  723 ;  7  Ency.  of  Ev, 
549;  14  R,  C.  L.  p.  1046,  i  223.  The  plain- 
tiffs did  not  make  a  sufficient  record  to  sup- 
port the  Judgment 

The  Judgment  Is  reversed,  and  the  cause 
Is  remanded  for  further  proceedings. 


(86  Or.  159) 

CREASON   V.    DOUGLAS    COUNTY.* 

(Supreme  Court  of  Oregon.     Oct.  9,  1917.) 

1.  Taxation    €=9821(4)— Delinquenct    Ceb- 
TincATE  —   Invalidity  —  Recovery     of 
Amount  Paid. 
Where  plaintiff  presented  his  claim  for  the. 
repayment  of  taxes  which  he  bad  liquidated,  and 
for  which  he  had  received  a  void  delinquency 
certificate,   to  the  county  court,  which  denied 
the  relief  sought,  he  could  maintain  an  action 
on  his  demand ;   review  of  the  court's  order  not 
being  the  exclusive  remedy. 


2.  Taxation  iS=821(2)  —  Delinquency  Cer- 
tificate—Rbtond  or  Paykent— Lands  or 
United  States. 

Where  the  county  issued  to  plaintiff  a  de- 
linquency certificate  on  land  belonging  to  the 
United  States  and  excepted  from  taxation  by 
L.  O.  L.  i  3554,  and  guaranteed  payment  with 
6  per  cent,  interest  in  case  certificate  was  void, 
as  required  bv  section  3693,  the  county  was  re- 
quired to  refund  the  money  paid  by  plaintiff, 
with  6  per  cent,  interest. 

3.  Limitation  of  Actions  €=»58(6)  —  Accbtj- 
AL  OF  Cause— Void  Tax  Certificate. 

The  cause  of  action  accrued  when  the  void 
delinquency  certificate  was  issued,  and,  the  ac- 
tion to  recover  the  taxes- paid  not  having  been 
begun  within  six  years,  the  statute  of  limita- 
tions (L.  O.  L.  !  6),  had  run  against  the  claim. 

4.  Limitation  op  Actions  €=j180(6)— Plead- 
in  o— Necessity— Waiver. 

As  a  bar  of  the  statute  of  limitations  was 
not  interposed  by  defendant  county  by  demur- 
rer on  that  ground,  the  defense  was  waived. 

5.  Taxation  <e=s>538  —  Delinquency  Certif- 
icate—Subsequent Taxes  —  Voluntabt 
Payment— R«co  VERY. 

As  the  county  did  not  expressly  guaran- 
tee the  payment  of  any  money  received,  except 
that  for  which  the  delinquency  certificate  was 
issued,  the  payments  of  the  taxes  for  subsequent 
years  were  voluntary,  and  could  not  be  collected 
from  the  county. 

Department  2.  Appeal  frtmi  Orcnlt  Coart, 
Douglas  County;    J.  W.  Hamilton,  Judge. 

Action  by  A.  Creason  against  Douglas 
County.  Action  dismissed,  and  plaintiff  ap- 
peals.   Reversed. 

The  complaint  herein  substantially  charg- 
es: That  the  defendant  is  a  duly  constituted 
and  organized  county  of  the  state.    That  tbe 
assessor  of  that  county,  between  the  1st  day 
of  March,  1908,  and  the  second  Monday  la 
September  of  that  year,  assessed  section  36, 
In  township  30  south,  range  1  west  of  the 
Willamette  meridian,  to  A.  I.  Kelliher,  and 
caused  the  valuation  so  made  to  be  entered 
upon  the  assessment  roll.    That  taxes  were 
levied  upon   that  assessment  amounting  to 
$130.64,  no  part  of  which  was  paid.    That  on 
October  5,  1909,  the  plaintiff  tendered  that 
sum   with   the  penalty,  interest,  costs,   etc., 
amounting  to  $152.04,  to  the  tax  collector, 
who  executed  to  him  the  prescribed  delin- 
quency certificate.    That  no  part  of  the  tax- 
es levied  against  such  land  having  been  paid 
for  the  respective  preceding  years  the  plain- 
tiff, in  order  to  protect  a  forfeiture  of  his 
rights     under    the    delinquency     certificate, 
paid  such  taxes  as  follows:    July  22,  1910, 
$60.61 ;   March  1,  1911,  $60.61 ;   February  28, 
1912,  $103.56;    March  4,  1913,  $93.67;    and 
March  2,  1914,  $89.98.    That  sUch  taxes  are 
void,  because  the  real  proi)erty  described  was 
at  all  times  unsurveyed  public  lands  of  the 
United  States.    That  the  attempted  assess- 
ment of  the  real  property  and  all  proceedings 
relating  thereto  are  irregularities,  by  rea- 
son whereof  the  delinquency  certificate  so 
executed,  and  all  subsequent  assessments  and 
taxes  levied  thereon  and  collected  from  the 
plaintiff,    omountlng    to    $560.37,    are   void. 
That  he  presented  a  claim  therefor  to  tbe 


C=9For  other  cases  see  same  topic  and  KET-NUHBER  In  all  Key-Numbered  Dtgecto  and  Indexai 
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county  court  of  that  county,  wblcb  refused  to 
order  a  repayment  of  any  part  of  that  sum. 
The  prayer  of  the  complaint  is  for  a  recoT- 
ery  of  the  several  sums,  with  Interest  thereon 
at  the  rate  of  6  per  cent,  per  annum  from  the 
time  the  payments  were  made.  A  demurrer 
to  the  complaint,  on  the  grounds  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  and  that  the  court  did  not  have  Ju- 
risdiction of  the  subject-matter,  was  sustain- 
ed, and,  the  plaintiff  declining  further  to 
plead,  the  action  was  dismissed,  and  he  ap- 
peals. 

Dexter  Bice,  of  Koseburg  (Rice  &  Orcutt,  of 
Roseburg,  on  the  brief),  for  appellant.  Geo. 
Neuner,  Jr.,  of  Roseburg,  for  respondent. 

MOORE,  J.  (after  stating  the  facte  as 
above).  [1]  The  complaint  herein  having  al- 
leged that  the  plaintiff  presented  his  claim 
for  the  repayment  of  the  taxes  which  he  had 
liquidated  to  the  county  court  of  Douglas 
county,  which  denied  the  relief  sought,  was 
his  exclusive  remedy  a  review  of  the  order  of 
that  court,  or  could  he  maintain  an  action, 
as  undertaken  in  this  instance,  on  his  de- 
mand? Unless  some  other  mode  or  remedy 
has  been  exclusively  provided  by  statute,  an 
action  at  law  may  be  prosecuted  to  final 
judgment  against  a  county  for  the  recovery 
of  money  the  amount  of  which  Is  not  a  mat- 
ter of  discretion  to  be  exercised  by  a  county 
court.  Crossen  v.  Wasco  County,  10  Or.  Ill ; 
WaUowa  County  v.  Oakes,  46  Or.  33,  78  Pac. 
802.  In  Elagg  v.  Columbia  County,  61  Or. 
172,  94  Pac.  184,  It  was  ruled  that  a  writ  of 
review  was  the  only  remedy  for  the  re-exami- 
nation of  a  discretionary  order  of  a  county 
court  in  fixing  reasonable  fees  not  prescrib- 
ed by  law,  and  that  such  remedy  might  be 
Invoked  to  litigate  a  disputed  claim  therefor 
against  a  county  after  its  presentation  and 
refusal  of  payment.  In  Berrldge  v.  Marion 
County,  81  Or.  391,  159  Pac.  628,  it  was  held 
that  a  writ  of  review  wos  an  appropriate 
remedy  to  present  questions  of  law  arising  in 
respect  to  a  disputed  claim  against  a  county 
after  it  had  been  presented  and  disallowed. 
In  that  case  the  amount  of  the  compensation 
was  not  fixed  by  law,  and  depended  upon  an 
exercise  oi  discretion.  In  the  case  at  bar  no 
discretion  was  required,  or  could  be  exercised, 
by  the_  county  court.  In  order  to  determine 
what  part,  if  any,  of  the  plaintiff's  claim 
should  be  allowed ;  and,  this  being  so,  an  ac- 
tion at  law  based  upon  his  demand  was 
properly  maintainable. 

The  statute  in  force  in  the  year  1908  gov- 
erning the  assessment  first  mentioned  pre- 
scribed the  time  and  manner  of  assessing 
taxable  property.  L.  O.  L.  $  3586.  The  as- 
sessor was  required  to  make  a  plat  of  the 
government  surveys  within  his  county,  and 
to  note  thereon,  or  In  a  present  ownership 
book  or  list,  the  owner  of  each  tract.  Id.  S 
8588.    It  was  the  duty  of  that  officer  to  make 


an  assessment  rolL  Id.  |  3593.  The  county 
court  of  each  county  was  required  to  esti- 
mate and  apportion  the  tax  to  be  raised 
therein  and  to  enter  such  determination  up- 
on ite  records.  Id.  }  3661.  The  sheriff  of 
each  county  was  the  tax  collector  therein. 
Id.  i  3667.  All  taxes  lawfully  imposed,  to- 
gether with  the  penalties,  charges,  etc.,  there- 
on, were  declareo  to  be  a  lien  upon  the  real 
property  so  assessed  from  the  day  on  which 
the  warrant  authorizing  the  collection  of  the 
taxes  was  Issued,  which  Incumbrance  had 
priority  over  all  other  liens,  except  the  lien 
for  a  tax  for  a  subsequent  year.  Id.  §  3G84. 
Upon  failure  to  pay  the  taxes  so  assessed 
they  became  delinquent  Immediately  after 
the  first  Monday  of  October  of  each  year.  Id. 
J  3687.  At  any  time  after  six  months  from 
such  delinquency  it  was  the  duty  of  the  tax 
collector,  upon  demand  and  payment  of  the 
taxes,  penalty,  etc.,  to  issue  to  the  person  of- 
fering to  make  such  payment  a  certificate  of 
delinquency,  containing,  inter  alia,  a  state- 
ment as  follows: 

"A  guaranty  of  the  county  *  •  *  to  which 
the  tax  is  due  that  If  for  any  irregularity  of 
the  taxing  officers  such  certificate  is  void,  then 
such  county  •  •  •  will  repay  the  holder  the 
sum  paid  thereon,  with  interest  at  the  rate  of 
six  per  cent,  per  annum  from  the  date  of  its 
issuance."     Id.  {  3693. 

.At  any  time  after  the  expiration  of  three 
years  from  the  date  of  such  deficiency  the 
holder  of  the  tax  certificate  was  permitted  t» 
commence  a  suit  against  the  owner  of  the 
land  to  foreclose  the  tax  lien.  Id.  S  3695. 
A  clause  of  the  statute  regulating  such  fore- 
closure authorized  the  court  to  amend  the 
record  of  tax  procedure,  but  It  did  not  sanc- 
tion the  assessment  of  nontaxable  real  prop- 
erty.    Id.  S  3701. 

[2]  The  demurrer  herein  admits  that  the 
land  described  In  the  complaint  Is  a  part  of 
the  unsurveyed  public  domain.  Real  prop- 
erty of  the  United  States  is  exempt  from 
taxation.  Id.  }  3554.  It  was  Incumbent 
upon  the  assessor  to  ascertain  what  lands, 
the  survey  of  which  had  been  approved  by 
the  proper  officer  of  the  general  government, 
and  any  attempt  to  assess  real  property  that 
had  not  been  thus  segregated  from  the  public 
domain  was  such  an  irregularity  as  neces- 
sarily rendered  a  dilinquency  certificate  bas- 
ed thereon  void  when  issued  by  the  tax  col- 
lector. By  reason  of  such  Irregularity  the 
defendant,  pursuant  to  its  express  guaranty 
as  prescribed  by  statute,  was  required  to  re- 
pay the  amount  of  money  which  It  received 
from  the.  plaintiff  together  with  6  per  cent 
interest  thereon  from  October  5,  1909,  as  evi- 
denced by  the  delinquency  certificate. 

[3,  4]  This  action  was  commenced  Decem- 
ber 7,  1915,  and  more  than  six  years  prior 
thereto  the  cause  of  oction  arose  by  the  is- 
suance of  the  certificate,  and  hence  the  stat- 
ute of  limitations  had  run  against  the  claim. 
L.  O.  L.  §  6.  It  appearing  from  the  face  of 
the  complaint  when  the  cause  of  action  thus 
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accrued,  and  also  when  the  action  was  com- 
menced, the  bar  of  the  statute  of  limitations 
should  have  been  Interposed  by  a  demurrer 
based  on  that  ground.  Id.  {  68,  subd.  7 ;  Spaur 
v.  McBee,  19  Or.  76,  23  Pac  818.  In  Davis 
V.  Davis,  20  Or.  78,  25  Pac.  140,  Mr.  Chief 
Justice    Strahan  observes: 

"The  rule  of  law  must  be  taken  aa  settled  in 
this  state  that  if  a  claim  be  set  up  against  a 
party,  which  is  barred  by  the  statute  of  limita- 
tions and  the  fact  appears  ui)on  tbc  face  of  the 
Ijroceeding,  the  objection  must  be  taken  bv  a  de- 
murrer ;  otherwise,  it  must  be  taken  by  an- 
swer, and,  if  not  taken  either  in  one  form  or 
the  other,  according  to  the  fact,  it  is  to  be  deem- 
ed waived." 

In  this  Instance,  the  plea  of  the  bar  of  the 
statute  of  limitations,  not  having  been  raised 
In  any  manner,  was  thereby  waived  and  un- 
der the  amendment  of  section  3  of  article  7 
of  the  organic  law  (Gen.  I^aws  Or.  1911,  p.  7) 
the  plaintlfT  Is  entitled  to  a  Judgment  for 
the  sum  of  money  due  him  as  evidenced  by 
the  delinquency  certificate. 

[6]  His  payment  of  the  taxes  undertaken 
to  be  levied  upon  the  attempted  assessment 
of  the  land  for  the  years  subsequent  to  1908, 
for  which  the  delinquent  certificate  was  is- 
sued, served  to  augment  his  claim  against 
the  supposed  owner  of  the  real  property,  If 
he  had  redeemed  the  premises;  but  as  the 
defendant  had  not  expressly  guaranteed  the 
repayment  of  any  money  so  received,  except 
that  for  which  the  delinquency  certificate 
was  issued,  the  payments  of  the  taxes  for  the 
years  of  1909  to  1913,  inclusive,  were  volun- 
tarily made,  and  for  that  reason  cannot  be 
collected  from  the  county. 

The  Judgment  Is  reversed,  and  the  plaintiff 
is  awarded  the  sum  spedfled. 

McBftlDB,  O.  J.,  and  BEAN  and  McCAM- 
ANT,  JJ.,  concur. 


<8S  Or.  6S7) 

JOHNSON  V.  JELDNESS  et  al, 
(Supreme  Court  of  Oregon.     Oct.  3,  1917.) 

1.  Navigable   Watehs  «=>37(4)— Tioelands 
—Grants— Effect. 

The  title  of  the  owner  of  tidelands,  coming 
to  him  from  the  state,  is  impressed  with  the 
jus  publicum,  or  public  owncrsliip,  which  was 
retained  by  the  state,  and  which  includes  the 
public  rights  of  navigation  and  fishery. 

2.  Navigable  Watebs  €=>39(2)  —  Littoral 
Rights— Fish  Tbaps. 

The  owner  of  tidelands,  on  a  navigable 
stream,  cannot  be  deprived  of  his  rights  to  draw 
seines  along  his  lands  by  erection  of  fish  traps 
by  private  individuals  under  federal  license,  on 
the  theory  that  such  persons  are  acting  under  the 
jus  publicum,  since  they  act  in  their  own  inter- 
ests, and  cannot  invoke  the  rights  of  the  public. 

3.  Nuisance  e=»72  — Public  Rights  — Spe- 
cial Damage. 

The  owner  of  tidelands  on  a  navigable 
stream  suffers  such  special  damage  by  invasion 
of  his  right  of  access  to  bis  property  that  be 
has  a  sufficient  standing  in  a  court  of  equity  to 


enjoin  encroachment,  since  bis  right  of  ocucbb 
attaches  equally  to  every  part  of  his  shore  line. 

4.  Navigable  Watebs  ^939(2)  —  Littorai, 
Bights— FiBH  Traps. 
Act  Cong.  Feb.  14,  1859,  c  33.  j  2,  11  Sut. 
dSS,  providing  that  the  state  of  Oregon  shall 
have  concurrent  jurisdiction  on  the  Columbia 
and  all  other  rivers  and  waters  bordering  on  the 
said  state  of  Oregon,  so  far  as  the  same  shall 
form  a  common  boundary  to  said  state  and  oth- 
er states,  and  said  rivers  and  waters,  and  all  the 
navigable  waters  of  said  state,  shall  be  common 
highways  and  forever  free,  merely  declares  and 
preserves  the  Jus  publicum,  including  the  public 
rights  of  navigation  and  fishery ;  but  a  freehold- 
er whose  close  abuts  upon  such  waters  is  enti- 
tled to  the  aid  of  the  courts  to  maintain  his 
right  against  invasion  by  private  persons  in  his 
own  interest 

Department  1.  Appeal  from  Circuit  Court, 
Clatsop  County;   J.  A.  Eakln,  Judge. 

Injunction  by  T.  K.  Johnson  against  N.  A. 
Jeldness  and  others.  From  a  decree  perpet- 
ually enjoining  defendants  as  prayed,  they 
appeal.     Afllrmed. 

The  plaintiff,  a  dtlzen  and  resident  of  the 
state  of  Oregon,  Is  the  admitted  owner  of  a 
certoln  upland  Island  and  the  tidelands  In 
front  of  the  same  in  the  navigable  waters 
of  the  Columbia  river.  The  place  Is  valuable 
to  him  for  fishing  purposes,  not  only  as  a 
member  of  the  general  public,  but  also  for 
the  fact  that  he,  as  proprietor  of  the  uplands, 
has  the  exclusive  appurtenant  right  to  draw 
his  seines  ashore  on  his  own  premises.  He 
complaius  that  the  defendants  have  made 
pr^arations  for  and  are  in  the  act  of  con- 
structing a  pound  net  In  front  of  his  land, 
and  for  that  purpose  have  driven  a  row  of 
piling  at  right  angles  to  the  shore,  10  or  15 
feet  apart  and  300  or  400  feet  In  length,  up- 
on which  to  construct  the  fishing  apparatus 
described.  The  defendants  avow  the  driving 
of  the  piles  and  claim  to  be  acting  under  li- 
censes from  the  United  States  War  Depart- 
ment and  from  the  master  fish  warden  of  the 
state  of  Oregon.  They  say  that  their  struc- 
ture Is  entirely  in  the  open,  unappropriated, 
and  'Unoccupied  navigable  waters  of  the  Co- 
lumbia river,  at  least  150  feet  below  low- 
water  mark  of  the  plaintiff's  tidelands,  and 
that  between  there  and  the  plaintiff's  land 
the  waters  are  at  all  times  navigable.  The 
answer  Is  challenged  by  the  reply.  EVom  a 
decree  perpetually  enjoining  the  defendants 
from  driving  any  piling  or  other  permanent 
structure  in  front  of  plaintiff's  premises,  the 
defendants'  have  appealed. 

Bert  Henry,  of  Portland  (Anderson  tc 
Erlckson,  of  Astoria,  on  the  brief),  for  a(^ 
pellauts.  G.  C  Fulton,  of  Astoria  (A  C. 
lulton,  of  Astoria,  on  the  brief),  for  re- 
spondent. 


BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  Quoting  from  their  brief,  tbe 
defendants'  contend  that: 
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"The  title  to  plaintifFs  tideland  came  to  him 
from  the  state,  impreased  with  the  jus  publicum 
or  public  ownersbiji),  which  was  retained  by  the 
state,  and  which  includes  the  public  rights  of 
navigation  and  fishery." 

This  is  very  true  as  a  major  premise. 
Bowlby  T.  Shlrely,  22  Or.  410,  30  Pac.  154; 
Hume  V.  Rogue  River  Packing  Co.,  51  Or.  237, 
83Paa3dl,92  Pac.  1065, 96  Pac.  866, 31  L.  R. 
A.  (N.  S.)  396,  131  Am.  St.  Rep.  732;  Cor- 
vaUIs  &  Eastern  R.  Co.  t.  Benson,  61  Or. 
359,  121  Paa  418. 

[21  The  fallacy  of  their  argument  Is  the 
assumption  that  they  are  operating  in  the 
right  of  the  public,  when  in  truth  they  are 
speratlng  for  their  private  Interests  to  the 
exclusion  of  all  other  members  of  the  public. 
Id  so  doing  they  interfere  materially  with 
the  plalntUTs  right  of  access  to  bis  land. 
The  defendants  cannot  act  under  the  sanction 
of  the  Jus  publicum  or  common  right,  m>  as  to 
exclude  any  other  member  of  the  public  from 
the  general  privilege  of  fishing  and  navlga- 
tlon  In  the  navigable  waters  under  considera- 
tion. To  allow  them  to  drive  rows  of  piles 
In  front  of  the  plalntUTs  lands  would  be 
seriously  to  Impair  his  right  as'  a  member  of 
the  public  to  seine  for  fish  there,  and  this 
being  coupled  with  his  exclusive  right  to 
draw  his  seine  upon  the  shores'  of  his  prem- 
ises with  which  the  fixed  apparatus  of  the 
defendants  would  Interfere,  he  has  a  right 
to  resist  their  encroachment  and  to  secure  a 
permanent  Injunction  agaln&t  the  same  as  for 
a  continued  trespass. 

[3]  In  this  Invasion  of  his  right  of  access 
to  his  property  for  all  lawful  purposes  to 
which  It  may  be  devoted  he  suffers  nn  Injury 
not  experienced  by  the  public  generally,  and 
so  has  standing  in  court  to  secure  Its  preven- 
tion. If  the  property  of  the  plaintiff  or  Its 
appurtenances  could  lawfully  be  parceled  out 
among  other  individuals  without  his  consent, 
or  If,  assuming  to  act  under  the  common 
right  of  flstaeiT,  the  defendants  could  exclude 
others  from  that  privilege,  their  acts  In  ques- 
tion might  be  Justified:  otherwise  not.  Thu 
plaintiff's  right  of  access  attaches  equally  to 
the  whole  and  every  part  of  his  shore  line. 
The  defendants  have  no  right  to  fetter  or 
Impair  his  enjoyment  of  his  property  by  com- 
pelling him  to  go  upon  It  only  at  certain 
points.  To  allow  them  to  maintain  pUlug  or 
Other  fixed  appliances  of  the  kind  in  front  of 
bis  premisses  would  be  to  establish  a  monop- 
oly to  that  extent  in  their  favor  and  to  his 
special  detriment.  It  would  permit  them  to 
say  to  him: 

"Tou  may  fish  where  you  can  or  how  yon 
can,  so  far  as  we  have  left  you  opportunity, 
and  you  may  take  your  fish  ashore  on  yonr 
premises  at  places  only  which  we  have  left 
open." 


The  defendants  cannot  lawfully  subvert 
the  exercise  of  the  common  right  of  fishery  to 
their  exclusive  personal  benefit,,  especially 
where  it  works  peculiar  harm  to  the  plain- 
tiff in  the  beneficial  use  of  his  holdings. 

[4]  Section  2  of  the  act  of  Congress  ap- 
proved February  14,  1859,  admitting  the  state 
of  Oregon  into  the  Union,  reads  thus: 

"The  said  state  of  Orexon  shall  have  con- 
current Jurisdiction  on  the  Columbia  and  all 
other  rivers  and  waters  borderiug  on  the  said 
state  of  Oregon,  so  far  as  the  same  shaU  form 
a  common  boundary  to  said  state,  and  any  other 
state  or  states  now  or  hereafter  to  be  formed 
or  bounded  by  the  same;  and  said  rivers  and 
waters,  and  all  the  navigable  waters  of  said 
state,  shall  be  common  highways  and  forever 
free,  as  well  as  to  the  inhabitants  of  said  state 
as  to  all  other  citizens  of  the  United  States, 
without  any  tax,  duty,  impost,  or  toll  therefor. 

This  section  is  declarative  and  preservative 
of  the  Jus  publicum  including  the  public 
right  of  navigation  and  fishery.  The  plaintiff 
is  a  freeholder  whose  dose  abuts  upon  this 
highway,  and  resting  upon  hte  private  right 
of  access  thereto  he  is  entitled  to  the  aid 
of  the  courts  to  maintain  the  freedom  of  It 
against  Invasion  by  private  persons  in  their 
own  Interest  Sandstrom  v.  O.  W.  R  &  N. 
Ca,  76  Or.  169,  146  Pac.  803.  It  is  not  a 
case  of  taking  his  property  or  Its  appurte- 
nances for  public  use  by  the  right  of  eminent 
domain  as  in  spanning  a  navigable  stream 
by  a  public  bridge,  extending  harbor  lines, 
and  the  like.  It  is  an  Instance  of  an  attempt 
to  take  private  property  for  the  use  and  ben- 
efit of  other  Individuals  In  whom  the  sanc- 
tion of  eminent  domnin  is  not  vested.  Ex- 
cept that  tlie  plaintiff  suffers  peculiar  injury, 
not  experienced  by  the  people  in  general,  the 
threatened  encroachment  of  the  defendants 
upon  the  freedom  of  navigation  and  fishery, 
designed  to  create  a  monopoly  for  themselves, 
would  normally  fall  within  the  federal  enact- 
ments for  the  protection  of  the  use  of  pub- 
lic waters,  and  his  suit  could  not  be  enter- 
tained In  the  stale  courts.  Inasmuch,  bow- 
ever,  as  his  private  right  is  violated  by  pri- 
vate persons'  In  their  own  interest,  the  judi- 
cial power  of  the  state  will  grant  appropriate 
relief. 

The  principles  applicable  to  the  Instant 
case  are  so  thoroughly  and  definitely  ex- 
pounded by  Mr.  Justice  Moore  In  Eagle  Cliff 
Fishing  Co.  V,  McOowan,  70  Or.  1.  137  Pac. 
766,  and  by  Mr.-  Justice  Harris  In  Monroe  v. 
Withycombo,  165  Pac.  227,  that  further  com- 
ment Is  unnecessary. 

The  decree  of  the  circuit  court  is  affirmed. 

McBRIDB,  0.  J.,  and  BENSON  and  HAR- 
RIS, J  J.,  concur. 
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BARBER  7.  JOHNSON,  County  Clerk.  • 
(Supreme  .Court  of  Oregon.    Oct  9,  1917.) 

1.  Elections  «=>44— Election  Without  Au- 
THOBiTY  ov  Law. 

An  election  held  without  authority  of  law  is 
ineffectual  for  any  purpose. 

2.  Counties  cs=335(1)  —  Removal  of  County 
Seat— Procedure. 

L.  O.  L.  §§  2877-2885,  provides  a  manner 
for  changing  county  seats.  Const,  art.  4,  $  1, 
provides  for  the  initiative  and  referendum  with 
reference  to  proposed  laws  or  constitutional 
amendments.  Section  la  reserves  the  initiative 
and  referendum  to  the  legal  voters  of  every  mu- 
nicipality and  district  as  to  all  local,  special, 
and  municipal  legislation  of  every  character. 
L.  O.  L.  §§  3470-3485,  provides  a  procedure  for 
the  enforcement  of  section  la.  Jefferson  county 
was  created  under  the  authority  of  a  general 
enabling  act  (Laws  1913,  pp.  21-29).  Section 
6  of  the  act  provides  that  the  county  court  shall 
have  power  to  temporarily  fix  the  county  seat, 
and  that  such  location  shall  remain  the  county 
seat  until  the  first  general  election  thereafter, 
when  the  qualified  voters  are  empowered  to  select 
the  place  of  the  county  seat  in  the  manner  pro- 
vided by  law.  The  necessary  action  to  create  the 
county  seat  was  taken  at  the  general  election 
in  1914,  and  immediately  thereafter  the  county 
court  named  C.  as  the  temporary  county  seat. 
On  November  7,  1916,  the  electors  voted  for  a 
removal  of  the  county  seat  complying  with  re- 
quirements of  L.  O.  L.  is  3470-3485.  Held, 
mat  the  people  of  the  county  were  empowered 
to  determine  the  matter  at  the  time  they  pass- 
ed on  it,  and  that  the  county  seat  was  lawfully 
changed. 

3.  Counties  <e=s>35(l)— Fixing  County  Seat 
—"Legislation." 

The  fixing  of  a  county  seat  pursuant  .to 
Laws  1913,  pp.  21-29,  was  "legislation"  within 
Const,  art.  4,  {  la,  reserving  to  the  voters  of 
every  municipality  and  district  the  initiative 
and  referendum  as  to  local,  special,  and  munic- 
ipal legislation  (citing  Words  and  Phrases,  Leg- 
islation). 

4.  Counties  i8=>35(1)— Fixing  Couhtt  Skat 
— Notice  of  Bleciion. 

Where  notice  of  an  election  for  the  loca- 
tion of  a  permanent  county  seat  was  given  by 
mailing  a  pamphlet  to  every  voter  as  required 
by  initiative  measure  L.  O.  L.  §  3478,  the  lo- 
cation was  valid  although  the  notice  of  the  gen- 
eral election  at  which  the  question  was  voted  on 
failed  to  notify  the  electors  that  the  question 
would  be  submitted. 

Department  2.  Appeal  from  Circuit  Court, 
Jefferson  County;  T.  E.  J.  Duffy,  Judge. 

Suit  by  W;  C.  Barber  against  W.  E.  John- 
son, as  County  Clerk  of  Jefferson  County. 
Complaint  dismissed,  and  plaintiff  appeals. 
Affirmed. 

This  Is  a  suit  brought  to  enjoin  the  county 
clerk  of  Jefferson  county  from  canrassing 
and  certifying  the  returns  of  an  election  held 
November  7,  1916,  upon  the  question  of  the 
removal  of  the  county  seat  Plaintiff  alleges 
that  he  Is  a  large  property  holder  at  Culver, 
which  was  the  county  seat  of  Jefferson  coun- 
ty  prior  to  January  1,  1917,  and  that  the  re- 
moval of  the  county  seat  would  depreciate 
the  value  of  plaintiff's  property.  The  com- 
plaint also  alleges  that  such  removal  would 
necessitate  the  abandonment  of  a  satisfac- 
tory courthouse  and  jail  and  the  construction 


of  new  buildings  to  serve  the  same  purpose, 
all  at  the  public  expense  and  to  the  damage 
of  plaintiff'  as  a  taxpayer.  It  Is  admitted 
that  a  majority  of  the  electors  voting  on  the 
question  favored  the  removal  of  the  county 
seat  to  Madras,  but  it  is  alleged  that  the  elec- 
tion on  the  question  of  such  removal  was 
without  authority  of  law  and  that  the  notice 
of  the  election  given  by  the  defendant  made 
no  mention  of  this  question.  The  answer 
Joined  issue  with  many  of  the  allegations  of 
the  complaint  and  set  up  affirmatively  the 
steps  taken  to  provide  for  the  elaction  In 
question.  There  was  no  reply,  and  the  af- 
flrmative  matter  In  the  answer  Is  therefore 
admitted.  A  stipulation  was  entered  Into 
defining  the  matters  in  dispute  between  the 
parties,  all  of  which  are  questions  of  law. 
On  consideration  of  this  stipulation  and  of 
the  pleadings,  the  circuit  court  dismissed 
the  complaint,  and  plaintiff  appeals. 

Samuel  B.  Huston,  of  Portland  (Huston  & 
Huston,  of  Portland,  and  W.  P.  Myers,  oC 
Culver,  on  the  brief),  for  appellant  William 
S.  U'Hen,  of  Portland,  for  respondent 

McCAMANT,  J.  (after  stating  the  facta  as 
above).  In  1903  the  Legislature  passed  an 
act  providing  the  manner  In  which  the  inhab- 
itants of  a  county  might  change  their  county 
seat  This  act,  incorporated  In  the  Code  as 
sections  2877-2885,  provides  that  a  petltl<» 
signed  by  qualifled  electors,  equal  In  number 
to  three-fifths  of  the  votes  cast  at  the  last 
general  electl<»i,  shall  be  necessary  to  Initi- 
ate the  proceeding.  Plaintiff  contends  that 
this  statute  provides  the  only  method  by 
which  a  county  seat  may  be  changed  without 
an  act  of  the  Legislature  or  of  the  people  un- 
der the  Initiative,  providing  for  the  change. 
It  Is  admitted  that  the  act  of  1903  was  not 
complied  with,  and  plaintiff's  dilef  insistence 
is  that  the  proceedings  taken  were  for  this 
reason  nugatory. 

[1]  It  is  true,  aa  contended  by  plaintiff, 
that  an  election  held  without  authority  of 
law  Is  Ineffectual  for  any  purpose.  Andrews 
V.  Nell,  61  Or.  471,  478,  120  Pac.  383,  123  Pac 
32 ;  Equl  T.  Olcott,  66  Or.  213,  215,  216,  133 
Pac.  775.  The  defendant  contends  that  the 
election  In  question  was  authorized  by  the 
amendments  to  the  Constitution  providing 
for  the  initiative  and  referendum  and  the 
legislation  enacted  for  carrying  these  consti- 
tutional provisions  into  effect 

The  first  of  these  amendments  was  adopted 
by  the  people  in  1902.  It  provided  that,  on 
petition  of  not  to  exceed  8  per  cent  of  the 
legal  voters  of  the  state,  any  prc^osed  law 
or  amendment  to  the  Constitution  should  t>e 
put  on  the  ballot  to  be  voted  on  by  the  people 
at  the  nest  general  election ;  also,  that  a  ma- 
jority vote  of  those  voting  oa  the  measure 
should  be  sufSdent  for  Its  adoption. 

In    1906    the    Constitution    was    farther 
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amended  by  the  addition  of  section  la  to 
article  4.   This  section  Is,  In  part,  as  follows: 

"The  initiative  and  referendum  powers  re- 
served to  the  people  by  this  Constitution  are 
hereby  further  reserved  to  the  legal  voters  of 
every  municipality  and  district,  as  to  all  local, 
special,  and  municipal  legislation,  of  every  char- 
acter, in  or  for  their  respective  municlpalitieB 
and  districts.  The  manner  of  exercising  said 
powers  shall  be  prescribed  by  general  laws, 
except  that  cities  and  towns  may  provide  for 
the  manner  of  exercising  the  initiative  and  ref- 
erendum powers  as  'to  their  municipal  legisla- 
tion." 

In  1907  the  Legislature  passed  an  act  pro- 
viding a  procedure  for  the  enforcement  of 
this  oonstltntional  provision.  This  act  Is 
found  In  the  Code  as  sections  3470-3485. 

The  constitutional  provision  has  frequently 
been  before  this  court  for  construction.  It  Is 
held  In  Schubel  v.  Oloott,  60  Or.  603,  120  Paa 
875,  that  the  amendment  to  the  Constitution 
adopted  In  1906,  as  applied  to  districts  other 
than  cities  and  towns,  Is  not  self-executing, 
but  that  sections  3470-3485  of  the  Code  pro- 
vide an  appropriate  procedure  for  putting  It 
Into  effect  It  Is  squarely  held  by  this  de- 
lusion that  a  county  Is  a  municipality  or  dis- 
trict within  the  purview  of  this  constitution- 
al amendment  Further  light  has  been 
thrown  on  the  question  by  two  of  the  recent 
decisions  of  this  court.  State  v.  Port  of 
Astoria,  79  Or.  1,  154  Pac.  399,  and  Bose  ▼. 
Port  of  Portland,  82  Or.  541,  557,  558,  162 
Pac.  498.  These  two  opinions  contain  so 
thorough  an  analysis  of  the  constitutional 
provision  In  question  that  it  would  be  super- 
fluous to  restate  the  reasoning  or  even  the 
conclusions  reached.  It  will  suffice  for  pres- 
ent purposes  to  quote  briefly  from  these 
opinions.  In  the  first  of  these  cases,  at  pages 
22  and  23  of  79  Or.,  at  page  406  of  154  Pac., 
tit.  Justice  Harris  says: 

"By  the  terms  of  article  4,  |  la,  every  mn- 
nicipalityj  whether  it  be  a  city  or  town,  or 
whether  it  be  a  port,  has  the  right  to  employ 
the  initiative  and  referendum  powers  'as  to  all 
local,  special,  and  municipal  legislation,'  and 
this  means  that  such  municipality  may  apply 
the  initiative  and  referendum  powers  when  en- 
acting municipal  legislation  to  carry  out  and 
make  effective  an  authority  previously  granted. 

*  *  *  It  seems  clear  then  that  municipal  leg- 
islation, within  the  meaning  of  section  la  of 
article  4,  when  applied  to  municipalities,  other 
than  cities  and  towns,  refers  to  legislation  which 
Is  permitted  and  made  necessary  for  carrying 
into  effect  a  lawful  power  previously  granted. 

*  *  *  A  port  has  ^o  right  to  legislate  unless 
that  right  is  first  created  by  a  law ;  but,  when 
the  right  to  legislate  is  conferred,  then  section 
la  of  article  4  immediately  operates,  and  the 
initiative  and  referendum  are  at  once  made 
available,  and  the  exercise  of  such  power  to  leg- 
islate is  municipal  legislation." 

In  Rose  t.  Port  of  Portland,  82  Or.  641, 
667,  658,  162  Pac.  498,  503,  It  Is  said: 

"No  subdivision  of  government  like  a  port 
or  district  can  exercise  power  unless  that  power 
Is  first  granted  by  some  lawmakers  authorized 
to  legislate  that  power  to  the  municipality  or 
dlstrfct" 

A  county,  like  a  port.  Is  a  municipal  cor- 
poration other  than  a  city  or  town.    Cook  v. 
Port  of  Portland,  20  Or,  580,  684,  27  Pac.  263, 
167P.-«1 


18  L.  &  A.  688.  The  language  quoted  frM» 
the  above  (pinions  la  as  applicable  to  a  coun- 
ty as  to  a  port  It  I4  settled  law,  therefore, 
that  the  amendment  of  1906  is  applicable  to 
counties ;  that  the  amendment  is  not  self -exe- 
cuting; that  the  powers  granted  to  the  people 
of  the  respective  counties  under  the  initia- 
tive are  not  unlimited;  that  be  who  would  up- 
hold the  action  of  the  people  of  a  oount7 
under  the  Initiative  must  point  to  some  grant 
of  power  to  act  on  the  subject  In  question; 
that  when  the  power  is  shown  to  exist  sec- 
tions 3470-3485,  L.  O.  U,  provide*  procedure 
adequate  for  its  exercise. 

[2]  It  remains  to  aK>ly  these  principles  to 
the  facts  of  this  case.  Jefferson  county  was 
created  under  the  authority  of  a  general 
enabling  act,  ad(^ted  by  the  Legislature  In 
1913  and  found  In  the  session  laws  of  that 
year  at  pages  21-29.  The  necessary  action  to 
create  the  county  was  taken  by  the  people 
Interested  at  the  general  election  In  1914. 
Immediately  after  that  election  the  county 
court  named  Culver  as  the  temporary  county 
seat  The  authority  so  to  do  is  found  In  sec- 
tion 6  of  the  act  of  1918.  That  section  Is  as 
foUows: 

"The  county  court  of  such  new  county  shall 
have  power  to  temporarily  fix  the  county  seat, 
and  such  location  shall  remain  the  county  scat 
until  the  first  general  election  thereafter,  when 
the  qualified  voters  of  such  new  county  are  em- 
powered to  vote  for  and  select  the  place  of 
county  seat  in  the  manner  provided  by  law. 
Immediately  after  the  selection  of  such  county 
seat  either  by  the  county  court  or  by  the  can- 
vass of  the  returns  of  votes  cast  at  tiie  election 
for  that  purpose,  the  county  court  shall  issue 
its  proclamation  and  publish  the  same  in  a. 
newspaper  published  in  such  new  county,  if 
there  be  one,  and  if  not  by  posting  a  copy  of 
such  proclamation  in  each  election  precinct  in 
such  county  announcing  the  selection  and  loca- 
tion of  such  county  seat" 

It  wlU  be  noted  that  by  this  statute  the 
Legislature  gave  the  people  of  the  new  coun- 
ty the  express  power  to  determine  where 
their  county  seat  should  be,  and  that  this 
power  was  to  be  exercised  at  the  first  geueral 
election  follovirlng  the  organization  of  the 
county.  The  Legislature  must  have  referred 
to  the  general  election  held  November  7, 1916, 
at  which  time  the  question  was  actually  de- 
termined by  the  people.  We  have  no  difficul- 
ty in  holding  that  the  people  of  Jefferson 
county  were  empowered  to  determine  this 
matter  at  the  time  when  they  passed  on  It 
The  stipulation  of  the  parties  admits  that  the 
requirements  of  sections  3470-3486  were  com- 
plied with. 

[3]  Plaintiff  contends  that  the  fixing  of 
this  county  seat  was  not  "legislation"  within 
the  purview  of  section  la  of  article  4  of  the 
Constitution,  and  cites  Fonts  v.  Hood  River, 
46  Or.  492,  81  Pac.  370,  1  L.  B.  A.  (N.  S.) 
483,  7  Ann.  Gas.  1160.  This  case  merely  holds 
that  the  local  option  law  adopted  by  the 
people  in  1904  Is  not  obnoxious  to  omstltn- 
timial  objection  on  the  ground  that  the  ex- 
pediency of  prohibiting  the  sale  of  liquor  in 
each  county  or  precinct  is  referred  to  the 
electors  of  such  county  or  precinct  for  deter- 
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mlnatlon.    The  language  oC  the  c(HtstitntlODaI 
provision  In  qnestioD  Is: 

"The  initiative  and  referendum  powers  •  •  * 
are  hereby  further  reserved  to  ue  legal  voters 
of  ever;  municipality  and  district,  as  to  all 
local,  special,  and  municipal  legislation,  of  every 
character,  in  and  for  their  respective  municipal- 
ities and  districts." 

The  words  "of  every  character"  must  mean 
something  and  were  Inserted  for  a  purpose. 
They  forMd  a  narrow  technical  construction 
of  the  word  "legislation." 

"Legislation"  Is  defined  by  March's  The- 
saurus OS  the  "enactment  of  laws."  Bouvler, 
Words  and  Phrases,  18  A.  &  EL  E<ncyc.  Law 
(2d  Ed.)  S22,  and  25  Cyc  181  unite  In  the 
definition,  "The  act "  of  giving  or  enacting 
laws."  A  county  seat  is  ordinarily  fixed  by 
act  of  the  Legislature.  The  lawful  act  of  the 
people  of  a  county  changing  their  county 
seat  Is  local  legislation  within  the  purview 
of  section  la  of  article  4  of  our  Constitution. 

[4]  The  final  coatentlott  of  plalntUt  Is  that 
these  proceedings  are  void  for  the  reason 
fliat  the  notice  of  election  failed  to  notify  the 
electors  that  this  question  would  be  submit- 
ted to  them  for  their  determlnatlcm.  Our 
attention  Is  directed  to  a  number  of  authori- 
ties holding  elections  void  for  want  of  notice 
to  the  electors,  but  they  were  all  cases  where- 
in the  statute  required  the  notice  which  was 
omitted.  Sections  3470-3485,  L.  O.  U,  malce 
no  provision  for  posting  or  publishing  a  no- 
tice of  the  Initiative  measures  to  be  voted 
on  at  a  general  election.  Section  3478  pro- 
vides that  the  Secretary  of  State  shall  In- 
corporate In  a  pamphlet  the  text  of  all  such 
measures  with  argiuuents  for  and  against 
their  adoption.  If  sudi  arguments  are  tend- 
ered, and  It  Is  provided  that  this  pamphlet 
shall  be  mailed  to  every  voter.  The  Legisla- 
ture evidently  regards  this  notice  as  sufil- 
dent  -If  we  were  to  read  Into  the  statute  a 
requirement  for  further  notice  which  the 
•L^slature  has  not  put  there,  we  would 
legislate  Judicially. 

We  thlnlj  the  county  seat  of  Jefferson  coun- 
ty has  been  lawfully  changed,  and  the  decree 
Is  aflirmed. 

McBRIDE,  a  J„  and  MOORE  and  BEAN, 
JJ.,  concur. 


(50  UUh,  544) 

MAERIS  V.  MELIS  et  al.     (No.  2993.) 

(Supreme  Court  of  Utah.    Aug.  25,  1917.    Re- 
hearing Denied  Oct.  9,  1917.) 

1.  CoNTBACTs  «=»147(3)  —  Construction  — 
Rules. 

In  construing  a  written  contract  it  is  the 
duty  of  the  court  to  consider  all  of  its  terms  and 
ibe  relationship  of  parties  at  such  time,  and,  if 
possible,  to  arrive  at  their  actual  intent. 

2.  CoRPOEATioNs  «s>116  —  Sale  of  Stock  — 
CoNTBACTS— Construction. 

Defendants  organized  a  mercantile  corpora- 
tion and  entered  into  a  contract  with  plaintiff 
for  the  sale  of  22  shares  of  the  company's  stock. 
The  contract  was  written  in  Greek,  which  was 
^e  native  tongue  of  the  parties,   and   recited 


that  the  defendants  had  sold  plaintiff  22  shares 
in  the  company  for  a  named  consideratioii,  that 
defendants  acknowledged  him  a  copartner  to  tlie 
extent  of  his  shares,  and  that  he  ahoold  be  re- 
sponsible for  losses  and  entitled  to  profits  there- 
after. Comp.  Laws  1907,  {  330,  declares  that 
stock  shall  be  deemed  personal  propertr,  and 
delivery  of  a  stock  certificate  of  a  corporatioo, 
together  with  a  written  transfer  signed  by  the 
owner  to  a  bona  fide  purchaser  or  obligee,  sliall 
be  deemed  a  sufficient  transfer  as  against  any 
creditor  of  the  transfer.  Held  that,  though  ttm 
contract  recited  that  the  sellers  reaerv^  the 
right  to  deliver  the  shares,  it  should  be  con- 
strued in  connection  with  the  statute,  and  casts 
on  the  sellers  the  duty  to  deliver  to  plaintiff  the 
certificate  for  the  shares. 
3.  CoBPORATiONS  «=>121(2)— Sale  or  Stock- 
Actions— Dauaoes. 

Sellers  of  corporate  stock  who  failed  to  de- 
liver certificates  as  required  cannot  defeat  an  ac- 
tion for  damages  on  ground  that  oorporatiaa 
subsequently  became  insolvent,  where  it  was  sol- 
vent for  more  than  two  years  after  sale,  during 
which  time  shares  were  worth  amount  paid 
therefor. 

Appeal  from  District  Court,  Salt  lAke 
Cotmty;  F.  C.  Loofbourow,  Judge. 

Action  by  Konstantlnos  Makrla  against 
NIoolaos  Mells  and  others.  BYom  a  Judgment 
of  dismissal,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

Allen  T.  Sanford,  of  Salt  Lake  City,  for 
appellant  H.  L.  Mulllner,  of  Salt  Lake  City, 
for  respondents. 

OIDEON,  J.  The  controlling  question  on 
this  appeal  Is  the  construction  of  the  writ- 
ten contract  between  the  parties.  Plaintiff 
alleges  the  existence  of  the  contract,  the 
payment  of  the  moneys  stipulated  therein 
by  him  to  be  paid  to  the  defendants,  and  the 
failure  and  refusal  on  the  part  of  the  de- 
fendants to  deliver  to  him  the  shares  of 
stock  mentioned  in  the  contract,  and  damage^ 
by  reason  of  such  failure.  The  defendanu 
NIoolaos  Mells  and  Konstantlnos  Mells.  the 
only  two  defendants-  answering,  among:  other 
things  alleged  that  plaintiff  purchased,  not 
from  the  defendants  but  from  the  Italian- 
Greek  Mercantile  Company,  22  shares  of  that 
company's  capital  stock,  and  that  the  mon- 
eys paid  by  the  plaintiff  were  paid  to  that 
company ;  that  the  said  mercantile  company 
at  that  time  was  not  designated,  conducted, 
or  regarded  by  the  owners  thereof  as  strict- 
ly a  corporation,  but  was,  on  the  contrary. 
regarded  and  conducted'  as  a  partnership; 
that  the  answering  defendants  had  no  oertit- 
Icates  of  stock  delivered  to  them,  and  had  no 
power  to  execute  or  deliver  certificates  to 
the  plaintiff,  and  denied  that  plaintiff  ever 
demanded  certificates  of  stock  from  them, 
that  after  the  contract  plaintiff  was  recog- 
nized as  an  owner  or  stockholder  in  tbe  busi- 
ness to  the  amount  of  the  Interest  be  had 
purchased;  that  he  claimed  to  be  such  own- 
er and  was  entitled  to  all  the  rights  and  priv- 
ileges of  an  owner  and  stockholder  of  atti* 
company;    that  the   said   company  w^s  dt- 
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clared  Insolreat  and  a  receiver  appointed  on 
the  24tb  day  of  AprU,  1914;  and  that  after 
tbe  appointment  the  plaintiff  contlnaed  to 
make  such  claim  of  ownership  until  the  said 
comiMiuy  was  declared  a  bankrupt  Defend- 
ants denied  any  liability  to  the  plaintiff  for 
damages  or  otherwise. 

Trial  was  had  before  the  district  court  of 
Salt  Lake  county,  and  at  the  conclusion  of 
the  plalntifTs  testimony  defendants  moved 
for  a  nonsuit  and  dismissal  upon  the  follow- 
ing grounds:  "That  the  plaintiff  had  not 
made  out  a  prima  fade  case,  and  that  their 
own  evidence  shows  Uiat  they  are  not  entitled 
to  recover  in  this  action.". 

It  appears  from  the  record  that  in  April, 
1006,  the  defendants  L.  G.  and  E.  C.  Sklirls, 
together  with  three  others,  organized  a  cor- 
poration for  the  purpose  of  carrying  on  a 
general  mercantile  business  in  Salt  I^ake  City, 
Utah,  aud  elsewhere  Lu  the  state  of  Utah, 
to  be  known  as  the  Itallau-tireek  Mercantile 
Company,  and  that  the  authorized  capital 
stock  was  $10,000,  represented  by  100  shares 
of  the  par  value  of  $100  each;  that  all  of 
said  stock  was  issued  to  the  incorporator; 
that  subbequent  to  the  date  of  iucoi-poratiun, 
to  wit,  about  March  5,  1908,  the  two  defend- 
ants Mells  bought  one-half  of  the  original 
outstanding  capital  stock,  and  thereby  be- 
came half  owners-  in  the  business  with  the 
two  defendants  Skllris.  It  also  appears  that 
certiiicates  of  stock  were  Issued  to  the  orig- 
inal incorporators,  and  at  the  date  of  the 
purcliase  by  the  defendants  Mells  those  orig- 
inal certificates  were  surrendered  to  the  com- 
pany and  canceled,  and  new  ccrtilicates  were 
Issued  to  such  defendants.  It  further  ap- 
pears from  the  testimony  that  in  October, 
1010,  the  defendants',  who  were  then  the  own- 
ers of  all  of  the  stock  of  the  company,  sold 
33  shares  of  stock  to  one  Mantis,  and  that 
on  February  9,  1911,  the  contract  in  question 
was  entered  into  between  the  plaliitilf  and 
defendants.  That  contract  was  originally 
Written  In  Greek,  that  being  the  native  tongue 
of  the  parties  to  this  action,  but  it  is 
admitted  by  both  plaintiff  and  defendants 
that  the  following  is  a  correct  translation 
of  the  same: 

"The  undersigned,  Bvangelos  6.  Sklirls,  Nico- 
laos  Mells,  Konstantinos  Melis,  and  Leonidaa 
G.  Sklirls,  residents  of  Salt  Lake  City,  Utah, 
sold  on  this  day  to  Konstantinos  Makns,  resi- 
dent of  Salt  Lake  City,  Utah,  twenty-two  (22) 
shares  of  the  Italian-Greek  Mercantile  Co.  of 
Salt  Lake  City,  Utah,  for  the  consideration  of 
two  thousand  one  hundred  dollars  ($2,100.00)  of 
which  have  received  from  him  this  date  in  cash, 
one  thousand  five  hundred  ($1,500.00)  dollars 
and  the  balance  of  six  hundred  ($600.00)  dollars 
shall  Konstantinos  Makris  pay  to  us  within 
three  months  from  date.  Tb&t  we  acknowledge 
him  as  a  copartner  to  the  Italian  Grocery  Co. 
to  the  extent  of  bis  shares  from  the  twenty-fifth 
of  October,  1910.  That  he  shall  be  responsible 
from  that  date  for  the  losses  and  payments,  and 
that  be  shall  be  entitled  to  the  profits.  That 
we  reserve  the  right  to  deliver  him  the  shares. 

"This  was  accepted  by  Konstantinos  Makris, 


and  in  accordance  this  was  dictated  In  dupli- 
cate and  was  signed  by  all  legally. 
"[Signed]    The  Contracting  Parties: 

''E.  G.  SkUrU, 
"N.  B.  MelU, 
"K.  D.  Makris." 

[1-S]  In  attempting  to  determine  Just  what 
the  parties  to  the  foregoing  contract  intend- 
ed, and  upon  which  there  was  a  meeting  of 
minds,  it  is  necessary  to  Consider  the  rela- 
tionship of  the  parties-  and  their  understand- 
ing of  the  ordinary  terms  of  such  a  paper. 
None  of  the  parties  to  this  contract  was  an 
adept  in  putting  into  legal  phraseology  the 
terms  of  the  contract.  The  language  used  to 
express  the  Intention  is  somewhat  indefinite 
and  apparently  somewhat  contradictory.  It 
Is  the  duty  of  a  court  in  construing  a  writ- 
ten contract  to  consider  all  of  its  terms  and 
the  relationship  of  the  parties  at  such  time, 
and,  if  possible,  arrive  at  the  actual  intent 
of  the  parties  and  upon  what  their  minda 
met  We  think  it  Is  possible  in  construing 
this  contract,  under  the  circumstances  that 
surrounded  the  parties,  to  determine  the 
meaning  of  the  couti*act  and  the  understand- 
ing of  the  parties  at  the  time  of  its  execu- 
tion. 

That  the  plaintiff  in  that  contract  under- 
stood he  was  purchasing  from  the  defend- 
ants 22  shares  of  the  capital  stock  of  the  cor- 
poration mentioned  does  not  seem  to  be  in 
any  way  doubtful.  That  the  defendants  un- 
derstood they  were  either  selling  or  agreeing 
to  sell  a  like  number  of  shares  is  not  open  to 
question.  The  contract  price  was  agreed 
upon  and  mentioned  in  the  contract  The 
amount  paid  at  the  execution  of  the  contract, 
and  the  balance  to  be  paid,,  and  the  time 
when  it  was  to  be  paid,  are  definitely  stated. 
That  the  payment  of  the  balance  of  the  pur- 
chase price  was  subsequently  made  by  the 
plaintiff  Is  not  disputed.  But  It  is  contend- 
ed by  defendants  that  corporate  stock  is  per- 
sonal property  and,  as  such,  is  subject  to 
sale  and  transfer  by  any  writing  or  bill  of 
sole  purporting  to  sell  stock,  and  that  a  cer- 
tificate of  stock  is  not  the  right  or  thing 
sold,  but  is  merely  evidence  of  such  right  or 
thing,  or,  as  expressed  by  defendants'  cotui- 
sel.  is  simply  the  muniment  of  title  and  not 
the  right  itself;  that  when  the  defendants 
executed  the  contract  in  question,  thereupon 
the  plaintiff  became  a  stockholder  and  lost 
no  rights  by  failure  of  the  defendants  to  de- 
liver the  certificates  of  stock  representing  his 
purchase  in  the  corporation. 

But  do  the  facts  warrant  such  a  couclo- 
slon?  We  have  a  statute  in  this  state  (Comp. 
Laws  1907,  S  330);  regulating  or  directing 
the  method  of  transfer  of  stocks  as  follows: 

"Stock  shall  be  deemed  personal  property,  aad 
the  delivery  of  a  stock  certificate  of  a  corpora- 
tion, together  with  a  written  transfer  of  the 
same,  signed  by  the  owner,  to  a  bona  fide  pur- 
chaser or  pledgee  for  valuoj  shall  be  deemed  a 
sufficient  transfer  of  the  title  as  against  any 
creditor  of  the  transferor  and  all  other  persona 
whomsoever:   provided,  that  for  the  pum:«e  ol 
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Totins,  and  of  receiving  dividends,  and  of  levy- 
ing and  collecting  assessments,  and  wherein  tlie 
corporation  is  otherwise  interested,  the  bolder 
of  record,  as  shown  by  its  books,  shall  be  treat- 
ed and  considered  as  the  holder  in  fact,  and  the 
transferee  shall  have  no  rights  or  claims  as 
against  the  corporation  nntil  transfer  thereof  be 
made  upon  the  books  of  the  corporation  or  a 
new  certificate  be  issued  to  him." 

Under  that  section  the  plaintlfT  had  no 
right  or  claim  against  the  corporation  to 
compel  it  to  recognize  his  Interest  until  the 
stock  representing  such  interest  vcas  trans- 
ferred to  him  upon  the  boolcs  of  the  corpora- 
tion or  a  new  certificate  issued.  Was  It  not 
then  the  duty  of  the  defendants  to  give,  as 
well  as  the  reciprocal  right  of  the  plaintiff 
to  receive,  under  the  contract  and  under  the 
foregoing  statute  (which  is  incorporated  Into 
and  becomes  a  part  of  every  contract  for  the 
sale  of  corporate  stock),  the  right  in  the  cor- 
poration, and  also  the  evidence  or  muniment 
of  such  right,  so  that  he  could  assert  and 
enforce  It  against  the  corporation  itself,  and 
sell  and  transfer  such  right  If  he  desired? 
The  evidence  discloses,  and  that  Is  not  dis- 
puted, that  the  defendants  held  certificates 
of  stock  representing  the  number  of  shares 
sold  to  the  plaintiff.  Plaintiff,  having  paid 
the  agreed  price,  was  entitled,  as  above  in- 
dicated, to  have  defendants  give  him  the  evi- 
dence of  the  right  that,  he  had  purchased, 
and  doubly  so  where,  as  In  this  case,  that 
evidence  Is  held  by  the  parties  receiving  the 
consideration  for  such  stock.  Transfers  must 
be  made  as  provided  by  the  laws  of  the  state 
under  whose  laws  the  corporation  was  or- 
ganized and  exists.   10  Cyc.  593. 

There  is  no  evidence,  or  Intimation  of  evi- 
dence, to  support  the  allegations  of  the  an- 
swer that  the  plaintiff  bought,  or  agreed  to 
buy,  the  stock  from  the  corporation  itself, 
or  negotiated  with  the  corporation  for  any 
such  stock.  In  fact,  the  record  discloses  that 
the  corporation  had  no  stock;  that  the  full 
amount  of  the  stock  authorized  had  been  Is- 
sued to  the  defendants.  It  Is  not  disputed 
that  the  plaintiff  at  the  date  the  last  payment 
was  made  requested  that  the  stock  be  issued 
to  him;  that  on  various  occasions  thereaft- 
er he  made  a  like  demand  upon  the  defend- 
ants, and  through  various  excuses  the  defend- 
ants never  delivered,  or  offered  to  deliver, 
him  the  stock;  that  after  a  year  or  more 
had  passed  he  requested  the  delivery  of  the 
stock  from  the  defendants  or  the  repayment 
of  the  money  that  he  bad  paid;  that  the 
stock  was  promised  to  him,  and  at  other 
times  the  money  was  promised,  as  testified 
to  by  the  plaintiff.  The  testimony  also  es- 
tablishes that  at  the  time  this  stock  was 
purchased,  and  for  two  years  thereafter,  the 
assets  of  the  corporation  were  such  that  the 
stock  was  worth  its  full  face  value,  and  that 
condition  existed  and  continued  long  after 
the  plaintiff  had  ceased  to  try  to  get  the 
stock  from  defendants  and  had  demanded  re- 


payment of  the  money  which  he  had  paid  to 
them. 

Some  point  is  made  that  by  reason  of  one 
particular  clause  in  the  contract,  to  wit,  "that 
we  reserve  the  right  to  deliver  him  the  same," 
the  defendants  were  under  no  legal  obllga> 
tlon  at  any  time  to  deliver  to  the  plaintiff 
the  shares  of  stock  mentioned  In  the  oc»- 
tract  Such  a  construction  would  be  incon- 
sistent with  the  other  provisions  of  the  con- 
tract As  stated  al>ove,  these  parties  were 
not  experts  in  preparing  legal  documents, 
and  It  is  not  at  all  reasonable  that  the  par- 
ties Intended  any  such  a  reservation  of  right 
on  the  part  of  the  defendants.  When  con- 
sidered in  connection  with  the  remainder  of 
the  contract,  that  sentence  was  intended  to 
mean.  If  it  can  be  given  any  meaning  what- 
ever, that  the  defendants  reserved  the  right 
to  retain  the  certificates  of  stock  nntil  the 
plaintiff  had  fully  paid  for  the  same. 

It  is  not  necessary  to  determine  In  this 
case  that  certificates  of  stodk  cannot  be  sold 
and  the  title  to  the  same  transferred  by  a 
bill  of  sale  or  other  written  agreement;  but 
we  simply  hold  that  in  this  case,  whether  the 
title  passed  at  the  date  of  the  sale  or  subse- 
quent thereto,  the  plaintiff,  under  the  terms 
of  the  contract,  was  entitled  to  receive,  and 
It  was  the  duty  of  the  defendants  to  give  to 
him,  certificates  of  stock  In  the  corporation 
representing  his  Interest  therein.  In  fbct, 
the  certificates  of  stodc  held  by  the  defend- 
ants themselves  provide  that  the  same  shall 
be  "transferable  only  on  the  books  of  the  cor- 
poration by  the  holder  hereof  in  person  or  by- 
attorney  upon  surrender  of  this  certificate 
properly  Indorsed."  In  other  words,  the  posi- 
tion of  the  plaintiff,  by  reason  of  the  acts  of 
defendants  in  not  transferring  and  delivering 
to  him  certificates  of  stock  held  by  them,  was 
that  be  had  no  means  or  way  of  compelling 
the  corporation  to  recognize  his  Interest  or 
rights  therein,  and  the  stock  for  which  he 
had  paid  was  subject  to  claims  of  the  credi- 
tors of  the  defendants,  and  might  be  treated 
and  considered  as  the  property  of  the  defend- 
ants, and  he,  the  plaintiff,  have  no  rights  or 
claims  as  against  the  corporation  until  the 
transfer  of  the  same  be  made  upon  the 
hooks  of  the  corporation  or  a  new  certificate 
issued  to  him. 

It  may  be  contended  that  the  plaintiff  had 
a  right  to  compel  the  defendants  to  deliver 
to  him  the  stock,  the  same  being  the  evidence 
of  his  interest  in  the  corporation.  But  be 
that  as  it  may,  there  was,  on  the  other  hand, 
the  duty  of  the  defendants,  under  their  con- 
tract, to  furnish  such  evidence  or  certificates 
of  stock  to  the  plaintiff,  and  In  not  doing 
that  they  broke  the  contract  with  the  plain- 
tiff. 

In  view  of  the  conclusions  at  which  we 
have  arrived,  the  question  of  the  suflSdency 
Oi  the  motion  for  a  nonsuit  becomes  immate- 
rial and  no  opinion  is  expressed  thereon. 

It   follows   from   the  foregoing  that  the 
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lower  court  erred  In  sustaining  the  motion 
for  nonsuit.  The  Judgment  Is  therefore  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rections to  set  aside  the  order  of  dismissal, 
and  to  reinstate  the  case  upon  the  calendar 
and  proceed  with  the  trial  of  the  same.  Re- 
spondents to  pay  costs. 

Mccarty,  cx)rfmax,  and  thurman, 

JJ.,  concur. 

PRICK,  C.  J.  I  concur.  There  are  four 
parties  named  In  the  contract  of  sale.  Al- 
though all  of  the  four  were  duly  served  with 
summons,  only  two  of  them  appeared  and 
defended  the  action.  The  two  not  appearing 
have,  therefore,  confessed  the  allegations  of 
the  complaint.  In  my  judsment  the  two  who 
bare  answered,  however,  have  not  Interposed 
any  legal  defense  to  the  eomplnlnt,  e.xcept 
the  limited  defence  that  Is  contained  In  the 
general  denial  after  having  admitted  the  ex- 
ecution and  delivery  of  the  contract  sued  on. 

From  what  appears  In  the  record.  It  seems 
the  district  court  considered  only  the  contract 
sued  on,  and  arrived  at  the  conclusion  that 
under  It  plaintiff  had  no  cause  of  action. 
As  I  view  It,  that  conclusion  Is  clearly  erro- 
neous. To  my  mind,  It  Is  very  clear  that  the 
four  defendants  named  sold  to  tlie  plalntiCT 
22  shares  of  the  capital  stock  of  the  corpora- 
tion named  In  the  contract,  which  stock  they 
owned  In  their  individual  right,  for  the  sum 
of  $2,100,  of  which  the  plaintifl'  paid  $1,500  in 
cash,  and  agrreed  to  pay  the  remaining  $600 
within  three  months  from  the  date  of  the  con- 
tract of  sale.  The  proof  shows  without  dis- 
pute that  the  plalntifF  paid  the  remaining  $C00 
within  the  specified  time,  and  repeatedly  de- 
manded either  to  have  the  stock  delivered  to 
falm  or  that  the  defendants  repay  him  the 
money  he  paid  for  the  same.  The  defend- 
ants did  neither;   hence  this  action. 

A  defense  Is  attempted  to  be  basc<l  on 
certain  stipulations  of  the  contract.  While 
it  is  a  cardinal  rule  of  construction  that  all 
of  the  stipulations  of  a  contract  must  be 
given  their  usual  and  ordinary  meaning  and 
intended  force  and  eCfcot,  ypt  it  is  also  a  well- 
recognized  rule  of  construction  that,  in  case 
a  stipulation  in  a  contract  merely  expresses 
what  tlie  law  Implies,  tiie  stipulation  will 
be  given  the  force  and  effect  only  that  is  im- 
plied by  law.  The  latter  rule  is  manifestly 
applicable  to  some  of  the  stipulations  in  the 
contract  in  tjiu'stion.  For  exami)le:  The 
statutes  of  this  state  provide  wliat  the  rights 
of  each  stodiboUU-r  are  by  making  eacli  share 
of  corporate  stock  of  the  same  class  equiva- 
lent in  power  and  right  to  every  other  share 
of  stock.  When  the  plaintiff,  therefore,  pur- 
chased the  22  shares  of  stock,  his  rights  in 
the  corporation  were  determined  by  law.  It 
follows,  therefore,  that  the  provision  of  the 
contract,  "that  we  acknowledge  him  as  co- 
partner to  the  extent  of  his  shares  from  the 
twenty-fifth  day  of  October,  1910,"  can  be  giv- 
en no  other  effect  than  to  fix  the  time  when 


his  property  rights  in  the  corporation  began, 
providing  the  sale  was  consummated  by  a 
delivery  of  the  stock  to  him  and  was  trans- 
ferred on  the  books  of  the  corporation. 

The  other  stipulation,  "that  he  shall  be 
responsible  from  that  date  for  the  losses 
and  payments  and  that  he  shall  be  entitled  to 
the  profits,"  is  a  matter  entirely  determined 
by  law;  that  is,  no  one  is  actually  a  stock- 
holder in  a  corporation,  as  against  the  cor- 
poration and  as  against  the  stockholders 
generally,  unless  he  originally  subscribes  for 
stock,  or  unless  he  purchases  it  from  some 
ono  other  than  the  corporation,  and  the  stodk 
is  delivered  to  him,  and  it  is  transferred  on 
the  books  of  the  corporation.  In  this  case 
the  defendants  sold  to  the  plaintiff  the  22 
shares  of  stock,  but  they  have  failed  and 
neglected  to  deliver  the  same  to  him.  They 
have,  therefore  breached  their  contract  of 
sale,  and  thereby  have  prevented  plaintiff 
from  completing  the  relationship  of  stockhold- 
er and  of  enjoying  the  benefits,  if  any,  of  such 
relation.  The  legal  rights  of  the  plaintiff  as 
against  the  defendants,  therefore,  are  precise- 
ly the  same  as  though  the  defendants  had 
sold  him  any  other  personal  property,  had  re- 
ceived the  purchase  price  therefor,  and  had 
failed  to  deliver  the  property  to  him  at  the 
time  stipulated,  or  upon  demand  If  no  time 
was  stipulated. 

Nor  does  the  provision  in  the  contract, 
"that  we  reserve  the  right  to  deliver  him  the 
shares,"  affect  the  foregoing  conclusions.  If 
it  be  contended  that  it  means  something  difV 
ferent  from  the  meaning  given  it  by  Mr.  Jus- 
tice GIDEON  In  his  opinion,  then  It  has  no 
force  or  rffect  whatever,  since  it  Is  clearly 
repugnant  to  every  other  provision  of  the  con- 
tract, and  manifestly  contrary  to  the  general 
intent  and  purpose  of  the  parties  in  entering 
into  the  contract.  In  2  Elliott  on  Contracts, 
after  discussing  the  effect  of  repugnant  stip- 
ulations and  clauses  in  contracts,  in  section 
1515  It  is  said: 

"But  while  words  or  clauses  in  a  contract  ap- 
parently repugnant  should  be  reconciled  if  it 
nm  1)6  done  by  any  reasonable  construction,  yet 
a  proviso  which  is  utterly  repugnant  to  the  body 
of  the  contract,  and  irreconcilable  with  a  former 
olaiuse  and  repugnant  to  the  general  purpose 
and  intent  of  the  contract,  will  be  set  aside  or 
rejected ;  likewise  a  subsecinent  clause,  irrecon- 
cilable with  a  former  clause  and  repugnant  to 
the  general  purpose  and  intent  of  the  contract, 
will  be  set  aside  or  rejected." 

While  courts  long  hesitate  to  enforce  the 
rule  above  stated,  yet  where,  as  here,  the 
effect  of  the  subsequent  clause  would  entire- 
ly mdllfy  all  that  is  before  said  in  the  con- 
tract, and  would  have  the  effect  of  giving 
the  defendants  both  the  contract  price  and 
the  thing  sold,  but  one  conclusion  is  permis- 
sible, and  that  is  tliat  the  latter  clause  must 
either  be  rejected  or  be  given  some  subordi- 
nate effect. 

In  my  judgment,  as  the  record  now  stands, 
the  plaintiff  Is  dearly  entitled  to  judgment  as 
prayed  for  In  the  complaint. 
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<5o  uuh.  trs) 
SPANISH  FORK  CITY  t.  JARVIS  et  aL 
(No.  3001.) 

(Supreme  Court  of  Utah.     Aug.  25,  1917.) 

Appeal  a-vd  Error  <S=>1000(2)  —  Review  — 
Findings. 
FiDdings  of  fact  by  tlie  trial  court  in  an  eq- 
uity case  will  not  be  disturbed  where  the  great 
weight  of  the  evidence  supports  thera.i 

Appeal  from  District  Court,  Utah  (bounty; 
A.  B.  Morgan,  Judge. 

Action  by  Spanish  Fork  City,  a  munic- 
ipal corporation,  against  George  Jarvls  and 
ottters.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Ellas  Hansen,  of  Spanish  Fork,  for  appel- 
lant. Booth  &  Booth,  of  Provo,  for  respond- 
ents. 

CORFMAN,  J.  This  action  was  brought 
by  the  plaintiff  agaVist  the  defendants  in  the 
district  court  of  Utah  county  to  determine 
the  right  to  the  use  of  water.  In  substance 
the  complaint  alleges:  That  during  the  year 
1914  the  Denver  &  Rio  Grande  Railroad 
Company  in  the  construction  of  a  railroad  for 
the  Utah  Railway  Ompauy,  east  of  Spanish 
Fork  City,  developed  a  supply  of  water  suffi- 
cient for  beneficial  use  in  Irrigation;  that 
the  water  thus  developed  was  seepage  water 
and,  therefore,  had  never  flowed  in  channels, 
either  above  or  below  the  earth,  until  col- 
lected in  a  cut  dug  by  said  railroad  company 
and  diverted  by  a  stream  flowing  westerly 
'toward  Spanish  Fork  City;  tliat  the  plaintiff 
purchased  the  water  from  the  railroad  com- 
pany and  received  a  conveyance  in  writing 
therefor ;  that  about  two  second  feet  of  wa- 
ter was  thus  developed;  that  said  water  was 
purchased  by  the  plaintiff  for  the  irrigation 
of  lands  within  Spanish  Fork  City,  and  that 
the  defendants  wrongfully  and  without  right 
claim  an  interest  therein  adversely  to  the 
plaintiff.  Plaintiff  prayed  that  the  defend- 
ants be  adjudged  to  have  no  rights  to  the 
water  adverse  to  the  plaintiff,  and  that  the 
defendants  be  enjoined  from  interfering  with 
plaintiffs  right  to  control  the  water,  and  for 
general  relief.  The  answer  denied  general- 
ly and  specifically  the  allegations  of  the  com- 
plaint, and  affirmatively  alleged  by  way  of 
answer  and  counterclaim  that  the  water  arose 
in  certain  springs,  and  that  for  more  than 
20  years,  by  means  of  ditches  and  canals,  the 
defendants,  their  grantors  and  predecessors 
In  interest,  had  collected  the  water  from  the 
springs  and  applied  it  to  a  beneficial  use  in 
the  irrigation  of  their  lands;  that  they  were 
and  are  the  lawful  owners  and  have  the  right 
to  the  use  of  all  the  water,  and  prayed  that 
their  interests  and  claims  be  adjudged  lawful, 
and  their  right  to  the  use  of  the  water  qulet- 


'  Jones  V.  Bonanza  M.  A  M.  Co..  32  Utah,  440,  91 
Pac  £73 ;  Campbell  v.  Oowans,  3i  Utah,  268,  100  Pac. 
397,  23  L.  R.  A.  [N.  S.l  414,  19  Ann.  Cas.  600. 


ed  by  decree  of  court  Trial  was  to  the  court 
without  a  Jury.  Judgment  and  decree  was 
for  the  defendants.  Motion  for  new  trial  wasf 
made  and  denied.  Plaintiff  appeals  and  as- 
sails the  findings  of  fact,  conclusions  of  law, 
and  decree  of  the  court  upon  the  grounds  that 
they  are  not  supported  by  the  evidence  and 
are  contrary  to  law.  The  findings  complained 
of  are  as  follows: 

"That  when,  in  1914,  a  new  Hue  of  railway 
wns  con»truote<l  and  a  cut  through  the  lands 
above  .said  spriues  wag  made,  the  most  of  the 
waters  from  said  springs  was  cnt  off.  but  just 
fls  soon  as  said  cut  was  completed  siifiiciently  to 
permit  it,  the  .said  waters  were  gatlieroil  togeth- 
er from  said  cut,  and  were  without  objection 
from  any  person  whomsoever  immediately  con- 
veyed to  the  lands  of  the  defendants  aforesaid, 
anil  were  by  the  defeudiints  used  fur  the  irriea- 
tion  of  said  lands  and  for  the  other  beneficial 
purposes  hereinbefore  mentioned,  and  the  said 
waters  have  always  been  in  the  possession  and 
under  the  control  of  the  defendants,  except  for 
a  short  time  in  October,  1914,  when  the  plain- 
tiff attempted  to  take  said  water  under  its  con- 
trol. That  prior  to  the  construction  of  said  rail- 
road cut,  the  waters  came  to' sold  springs  in 
well-defined  underground  channels,  and  in  the 
construction  of  said  railroad  cut,  the  said  well- 
dcfiDed  underground  channels  through  which  the 
waters  of  said  springs  were  conveyed  were  cnt 
oS,  and  the  water  was  thus  interrupted  in  its 
flow  to  the  said  springs.  That  said  water  sup- 
plying said  springs  was  not  and  is  not  seepage 
or  percolation  water.  That  by  the  diversion 
and  conveying,  regulating,  and  distributing  of 
the  said  waters  by  the  defendants  for  23  years 
last  past,  the  defendants  have  become  the  own- 
ers of  the  said  waters  and  the  whole  thereof 
with  the  undisturbed  right  to  use  the  same  up- 
on their  said  lands,  and  the  right  to  use  for  do- 
mestic and  culinary  purposes,  including  the  wa- 
tering of  stock.  That  in  the  construction  of  the 
said  railroad  cut,  no  additional  water  was  devel- 
oped, but  the  waters  of  said  springs  were  cut  off 
and  caused  to  flow  in  a  surface  channel  instead 
of  in  said  underground  channels  as  aforesaid. 
That  the  Denver  &  Rio  Grande  Railroad  Com- 
pany, or  the  Utah  Railroad  Company,  or  both  of 
said  companies,  did  not  acquire  any  water  right 
by  the  construction  of  the  said  cut  aud  the  in- 
terrupting of  the  flow  of  the  underground  chan- 
nels from  which  said  springs  were  supplied." 

The  conclusions  of  law  and  decree  of  the 
court  follow  and  are  in  conformity  with  the 
foregoing  findings  complained  of  by  the  plain- 

tur. 

We  have  carefully  reviewed  the  record  of 
the  testimony  adduced  at  the  trial,  and  we 
deem  it  unnecessary  to  hera  make  a  detailed 
statement  of  our  findings  with  respect  there- 
to. SufiSce  It  to  say  that,  as  we  view  the 
record,  the  findings'  of  the  trial  court  are  In 
conformity  with  and  are  supported  by  the 
great  preponderance  of  the  testimony. 

This  being  an  equity  case,  In  harmony  with 
the  repeated  decisions  of  this  court,  the  find- 
ings and  judgment  of  the  trial  court  will 
not  be  disturbed  where,  as  here,  the  great 
weight  of  the  evidence  supports  them.  Jones 
V.  Bonanza  \f.  &  M.  Co.,  32  Utah,  440.  91 
Pac.  273;  Campbell  v.  Gowans,  35  Utah,  268, 
100  Pac.  397,  23  U  R.  A.  (N.  S.)  414.  19  Anc 

cus.  eeo. 
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It  is  ordered  that  the  Judgment  of  the  dis- 
trict court  be  affirmed.  Defendants  to  re- 
cover costs. 

FRICK,  C.  J.,  and  McCARTY^  THURMAN, 
and  GIDEON,  JJ..  concur. 

(SO  Utah.  5U)  °°°°°"°° 

.PARROTT  BROS.  CO.  v.  OQDEN  CITT. 
(No.  3045.) 

(Supreme  Court  of  Utah.    June  27,  1917.    Re- 
hearing Denied  Oct  5,  1917.) 

1.  JuDOMiiNT  <s=>256(8)  —  Conclusions  of 
Law  and  Findings. 

Where,  had  the  court  rendered  judgment  in 
accordance  with  its  findings,  the  Judgment  for 
plaintiff  would  have  been  for  $1,742.98,  rather 
than  for  $871.50,  with  interest,  for  which  judg- 
ment was  rendered,  the  courts  conclusions  of 
law,  palpably  at  variance  with  the  findings,  and 
its  failure  to  render  judgment  in  accordance 
with  its  findings  were  error;  the  conclusions  of 
law  must  be  predicated  upon  and  find  their  sup- 
port in  the  findings,  and  the  Judgment  must  fol- 
low the  conclusions  of  law. 

2.  Appeal  and  Ebbob  «=>1176(5)— Vabianci 
BETWEEN  Findings  and  Conclusions  of 
Law— Disposition  of  Case. 

Where  the  conclusions  of  law  are  palpably 
at  variance  with  the  findings  as  to  the  amount  of 
plaintiff's  recovery,  the  Supreme  Court,  on 
plaintiff's  appeal,  will  order  the  lower  court  to 
set  aside  Its  erroneous  conclusions  of  law  and 
to  substitute  conclusions  entitling  plaintiff  to  a 
judgment  in  accordance  with  the  express  findings 
of  net,  also  to  enter  such  judgment. 

Appeal  from  District  Court,  Weber  Coun- 
ty;  J.  A.  Howell,  Judge. 

Suit  by  Parrott  Bros.  Company,  a  corpora- 
tion, against  Ogden  City,  a  municipal  coipo- 
ration.  From  a  Judgment  for  pluintiff,  it 
appeals.  Cause  remanded  for  amendment  of 
Judgment. 

C.  R.  HolUngsworth  and  Wade  M.  Johnson, 
both  of  Ogden,  for  appellant.  E.  T.  Hula- 
niski  and  J.  C.  Llttlefleld,  both  of  Ogden,  for 
respondent. 

CORFMAN,  J.  Plaintiff  brought  suit  in 
the  district  court  of  Weber  county  to  recover 
of  the  defendant  $1,775.78  on  a  verified  claim 
for  work  and  materials  alleged  to  have  been 
furnished  In  the  construction  of  street  pave- 
ment under  contract  Trial  was  had  before 
the  court  without  a  Jury,  whereupon  the 
court,  after  hearing  the  testimony,  made  its 
findings  of  fact,  conclusions  of  law,  and  ren- 
dered Judgment  against  the  defendant  in 
plaintiff's  favor  for  the  sum  of  $671.58,  to- 
gether with  interest  and  costs  of  suit  Plain- 
tiff appeals. 

The  appellant  assails  the  conclusions  of 
law  and  the  Judgment  of  the  trial  court  upon 
the  ground  that  they  were  not  predicated  upon 
the  court's  findings  of  fact;  and  this  ques- 
tion is  the  only  one  raised  on  the  appeal  and 
now  properly  before  this  court  for  determi- 
nation. 

The  findings  in  question,  so  far  as  mate- 
rial here,  are  as  follows: 


That  this  plaintiff  assumed  the  obligations 
and  liabilities  of  said  contract,  relying  upon  the 
stipulations  of  said  contract  that  the  above 
work  provided  for  therein  and  the  above  mate- 
rial required  to  be  furnished,  as  therein  provid- 
ed, was  in  fact  to  be  done  and  furnished  and 
paid  for  by  the  defendant,  and  said  defendant 
knew  that  this  plaintiff  entered  upon  said  con- 
tract and  agreed  to  do  the  said  work  and  fur- 
nish the  material  therein  provided  in  reliance 
upon  the  terms  and  provisioDs  thereof,  hereinbe- 
fore mentioned;  that  after  said  plaintiff  had 
entered  upon  said  work  the  defendant  refused  to 
permit  plaintiff  to  construct  said  50  cubic  yards 
of  concrete  waterways,  and  to  furnish  and  put 
in  place  said  material  above  mentioned,  or  any 
portion  thereof,  and  thereby  deprived  plaintiff 
of  the  profits,  which  would  have  amounted  to 
the  sum  of  $880,  accruing,  or  which  would  have 
accrued  to  it  from  doing  said  work  and  furnish- 
ing said  material,  to  its  damage  in  the  sum  of 
$880,  no  part  of  which  has  been  paid. 

"That  the  said  contract,  with  specifications 
thereto  attached  and  made  a  part  thereof,  pro- 
vided that  all  contraction  and  expansion  joints 
should  be  filled  with  asphaltum  cement.  That 
after  entering  upon  said  work,  plaintiff  was,  by 
the  defendant,  directed  and  required  to  and  didf, 
in  lieu  of  the  asphaltum  cement  for  said  contrac- 
tion and  expansion  joints  as  provided  for  in  said 
contract  purchase,  obtaifa,  and  use  7,656  feet  of 
expansion  felt,  at  an  expense  to  the  plaintiff  in 
the  sum  of  $38a-.80,  and  to  plaintiff's  damage  in 
said  sum  of  $382.80,  no  part  of  which  has  been 
paid.  That  the  defendant  in  its  answer  admits 
that  there  is  due  from  it  to  the .  plaintiff  tJie 
sum  of  $191.40  of  said  sum  of  $382.80." 

As  to  the  first  finding  above,  the  conclusion 
of  law  by  the  court  was: 

"That  the  plaintiff  is  not  entitled  to  recover 
Judgment  against  the  defendant  for  its  loss  of 
profits  in  the  sum  of  $880  for  and  on  account 
of  the  defendant  refusing  to  permit  the  plaintiff 
to  do  the  work  and  furnish  the  material  as  set 
forth  in  the  fourth  finding  of  fact" 

As  to  the  second  finding  above,  the  con- 
clusion of  law  reached  by  the  court  was: 

"That  the  plaintiff  is  entitled  to  recover  Judg- 
ment against  the  defendant  for  the  sum  of  $191.- 
40  only,  for  the  tarred  felt  placed  in  the  expan- 
sion and  contraction  joints  of  said  concrete 
pavement,  as  set  forth  in  the  sixth  finding  of 
fact" 

[1 , 2]  The  record  clearly  shows  that,  had 
the  court  rendered  its  Judgment  in  accord- 
ance with  its  findings  above  set  forth,  the 
judgment  for  the  appellant  would  have  been 
for  $1,742.98  rather  than  for  $671.58,  with 
interest  from  August  5,  1914 ;  and  appellant 
assigns  to  be,  and  now  contends  that  the 
court's  conclusions  of  law  and  failure  to  ren- 
der Judgment  in  accordance  with  its  findings 
of  fact  were  error.  We  must  agree  with  this 
contention.  It  is  fundamental  that  the  con- 
clusions of  law  must  be  predicated  upon  and 
find  their  support  in  the  findings  of  fact  and 
the  judgment  must  follow  the  conclusions  of 
law;  and  where,  as  here,  the  conclusions  of 
law  are  so  palpably  at  variance  with  the  find- 
ings, there  Is  no  alternative  but  to  order  and 
require  the  lower  court  to  set  aside  Its  erro- 
neous conclusions  of  law  and  substitute  con- 
clusions that  will  entitle  the  appellant  to. 
and  enter,  a  Judgment  in  accordance  with  it« 
express  findings  of  fact. 
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It  Is  therefore  ordered  tbat  this  cause  be 
remanded  to  the  district  court  of  Weber  coun- 
ty, with  Instructions  that  the  conclusions  of 
law  and  judgment  be  amended  in  conformity 
with  the  views  and  findings  of  this  court 
herein  expressed.    Costs  to  appellant. 

FKICK,  C.  J.,  and  McOARTY  and  THCR- 
MAN,  JJ.,  concur. 

GIDEON,  J.,  being  dlsqunllfled,  took  no 
part  In  the  consideration  of  the  foregoing 
opinion. 

(50  Utah,  262) 
ROPER  V.   CROSIER  et  al.     (No.  2889.) 
(Supreme  Court  of  Utah.     June  28,  1917.) 

1.  Vbndob  and  Pubchasek  <S=>341(3)  —  Re- 
covEBT  OF  Monet  Paid— Fraud. 

In  -an  action  by  plaintiff  to  recover  for 
amounts  paid  and  land  conveyed  in  satisfaction 
o£_a  contract  for  the  purchase  of  orchard  land, 
evidence  held  insufficient  to  show  that  certain 
defendants,  though  they  participated  in  the  or- 
ganization of  the  corporation,  which  owned  no 
Budi  land  and  had  small  assets,  were  parties  to 
the  fraud. 

2.  Vendoe  and   Puechaseb  «=»334(2)  —  Rb- 
OOVEBT  OF  Money  Paid — Fraud. 

Appellant  and  another  organized  a  corpora- 
tion having  a  capital  stocii  of  $1,000,  which  was 
practically  all  held  by  appellant  and  one  asso- 
ciate. .They  proceeded  to  advertise  that  the 
corporation  was  the  owner  of  valuable  orchard 
lands,  and  offered  them  to  the  public.  Appel- 
lant's associate  interested  plaintiff,  inducing  her 
to  enter  into  a  contract  for  the  purchase  of  sev- 
eral acres  of  orchard  land.  Pursuant  to  the 
contract,  plaintiff  made  some  cash  payments, 
and  transferred  valuable  land  to  appellant's  as- 
sociate in  satisfaction  of  the  contract.  Appel- 
lant knew  of  the  transaction,  and  kuew  that  the 
corporation  had  no  assets,  and  in  fact  admitted 
that  be  was  the  corporation.  Held  that,  though 
he  did  not  receive  the  proceeds  from  plaintiff's 
land,  or  her  cash  payment,  appellant  was  liable 
to  plaintiff  in  an  action  to  recover  the  same. 

Appeal  from  District  Court,  Sevier  Coun- 
ty; Joseph  H.  Erickson,  Judge. 

Action  by  Prlseella  Roper  against  A.  J. 
Crosier  and  others.  From  a  Judgment  for 
plaintiff,  certain  defendants  appeal.  Affirmed 
as  to  A.  J.  Crosier;  reversed  as  to  Maggie 
Crosier  and  others. 

M.  B.  WUson,  of  Salt  Lake  City,  for  ap- 
pellants. D.  H.  Weuger,  of  Salt  Lake  City, 
for  respondent 

CORFMAN,  J.  This  was  an  action  insti- 
tuted in  the  district  court  of  Salt  Lake  coun- 
ty by  the  plaintiff  to  recover  from  the  defend- 
ants $2,500  alleged  to  have  been  paid  by  the 
plaintiff  to  apply  on  orchard  land  contracts 
with  a  corix>ratlon  organized  by  the  defend- 
ants. A  change  of  venue  was  had  to  the 
district  court  of  Sevier  county,  where  a  trial 
to  the  court,  without  a  Jury,  resulted  in  a 
Judgment  In  plaintiff's  favor  against  all  of 
the  defendants.  The  defendants,  other  than 
J.  H.  Nelson,  appeal  from  the  Judgment. 

The  amended  complaint  in  substance  al- 
leges: 


"That  the  defendants,  on  or  abont  the  22d  day 
of  August,  1910,  entered  into  an  alleged  agree- 
ment to  form  and  organize  a  corporation  to  bs 
known  as  the  Salina  Orchard  &  Loan  (Company, 
and  filed  their  articles  of  agreement  with  the 
secretary  of  state  of  the  state  of  UUh  on  the 
19th  day  of  September,  1910,  and  on  the  same 
day  the  secretary  of  state  issued  a  certificate 
of  incorporation  to  the  said  Salina  Orchard  & 
Loan  Company  under  the  laws  of  the  state  of 
Utah.  That  the  pretended  business  of  the  al- 
leged corporation,  according  to  the  articles  of 
agreement,  wag,  among  other  things,  to  purchase, 
improve,  and  sell  real  estate.  The  articles  fur- 
ther provided  that  the  limit  of  the  capital  stock 
agreed  upon  was  $1,000,  consisting  of  100  shares, 
of  the  par  value  of  $10  per  share,  and  tbat 
defendants  subscribed  for  the  whole  thereof. 
In  the  articles  A.  J.  Crosier  was  named  as 
president,  Carl  Forshee  as  vice  president,  and 
J.  H.  Nelson  as  secretary  and  treasurer  of  said 
alleged  corporation.  That  attached  to  and  made 
a  part  of  said  alleged  agreement  are  the  affi- 
davits of  A.  J.  Crosier,  Maggie  Crosier,  and  Carl 
Forshee  that  not  less  than  10  per  cent,  of  the 
capital  stock  of  the  corporation  bad  been  paid. 
That  the  right  of  said  corporation  to  do  business 
in  the  stote  of  Utah  was  annulled  and  its  char- 
ter revoked  by  the  Governor  of  the  state  of 
Utah  on  the  first  Monday  of  April,  1913,  under 
the  provisions  of  the  net  of  the  Le^slatiire  of 
the  state  of  Utah  (chapter  106  of  the  Laws  of 
Utah  of  1909).  That  the  company  was  not  in- 
corporated in  good  faith  by  the  defendants,  that 
no  directors'  meetings  sa  such  were  ever  held, 
and  the  corporati6n  was  merely  a  dummy,  to 
shield  the  collusive,  fraudulent,  and  deceitful 
transactions  of  the  defendants,  as  hereinafter 
alleged,  who  were  the  promoters,  stockholders, 
and  directors  of  said  alleged  corporation.  That 
the  corporation  never  was  solvent,  never  owned 
any  property  of  any  kind,  and  never  bad  any 
legitimate  resources.  That  at  various  times  pri- 
or to  the  15th  day  of  February,  1911,  at  Salt 
Lake  City,  Utah,  the  defendants,  pretending  to 
act  as  such  directors  and  officers  of  said  alleged 
corporation,  fraudulently,  with  the  intent  to  in- 
duce the  plaintiff  to  purchase  purported  orchard 
land  from  said  alleged  corporation  at  a  high 
price,  did  falsely  and  fraudulently  publish,  ad- 
vertise, aver,  and  represent  to  the  public  at 
large,  and  to  this  plaintiff,  that  the  corporation 
owned  and  controlled  a  lar^e  tract  of  land,  and 
tbat  the  corporation  was  solvent,  whereas,  in 
truth  and  in  fact,  the  said  alleged  corporation 
did  not  then  and  never  owned  or  controlled  any 
orchard  land,  or  any  other  land  of  any  class, 
kind,  or  description,  all  of  which  the  defendants 
well  knew,  and  that  said  representations  were 
made  by  the  defendants  for  the  purpose  of  de- 
ceiving the  public  and  this  plaintiff.     That  on 

or    about    the    day    of    February.    1911, 

plaintiff,  relying  on,  confiding  in,  and  believing 
said  representations  so  made  by  the  defendants, 
went  to  the  county  of  Sevier  to  inspect  said 
orchard  lands,  and  was  by  the  defendants  shown 
gome  orchard  land  that  the  defendants  falsely 
and  fraudulently  represented  to  this  plaintiff 
that  the  alleged  corporation  owned  and  control- 
led the  same.  'That  the  defendants  then  and 
there  well  knew  that  said  corporation  did  not 
own  or  control  the  same,  or  any  psrt  thereof. 
That  the  plaintiff,  confiding  in  and  believing  said 
representations  to  be  true,  agreed  to  purchnse 
ten  acres  of  said  allced  orchard  land  from  said 
corporation  through  its  oUicers.  defendants  here- 
in, and  thereafter  on  the  15th  da"  of  February, 
1911,  was  induced  to  and  did  enter  into  ten 
alleged  contracts,  numbered  30  to  39,  both  in- 
clusive, for  the  purchase  of  ten  acres  of  orchard 
land  in  tracts  of  one  acre  each,  including  wa'er, 
at  the  rate  of  $550  per  acre,  payable  in  monthly 
installments  of  $6  per  month,  without  interest 
or  taxes,  all  of  said  contracts  being  in  the  same 
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language,  tenor,  and  effect.  That  the  said  con- 
tracts in  behalf  ot  said  alleged  corporation  were 
signed,  executed,  and  delivered  by  the  said  A.  J. 
Crosier  as  president  and  the  said  J.  H.  Nelson 
as  secretary,  and  the  defendants  in  each  of  said 
alleged  contracts  represented  as  follows:  'Sec- 
ond, (a)  That  the  said  acre  of  oi-chard  is  a  unit 
of  a  large  tract  of  land  owned  and  controlled 
by  the  within  company,  (b)  That  the  said  acre 
shall  be  planted  in  the  season  of  1911  to  com- 
mercial apples,  and  shall  be  cared  for  by  the 
company  for  a  period  of  five  years  from  the 
date  of  planting,  (c)  That  all  trees  dying  with- 
in five  years  from  the  date  of  planting  shall  be 
replaced  ot  the  expense  of  the  company.  •  •  • 
Fourth.  That  the  deed  for  the  acre  of  land  pur- 
chased by  the  holder  of  this  contract  Bhall  be 
placed  in  escrow  with  the  Mt.  I'leasant  Com- 
mercial &  Savings  Bank,  at  Mt.  Pleasant,  Utah. 
That  said  representations,  conditions,  and  prom- 
ises so  made  in  each  of  said  contracts  were 
false,  fraudulent,  all  of  which  the  defendants 
well  knew,  and  were  made  for  the  purpose  of 
cheating  and  defrauding  this  plaintiff.  Tliat  the 
company  did  not  then,  or  at  any  other  time,  own 
any  orchard  or  other  land,  and  that  by  reason 
thereof  the  conditions  in  said  contract  could  not 
•  be  complied  with  by  said  company.  That  the 
plaintiff,  confiding  in  and  relyin;;  on  said  repre- 
sentations so  made  by  the  defendants,  was  in- 
duced to  accept  said  contracts  anil  agreed  to 
pay  for  said  alleged  land,  believing  she  was  buy- 
ing orchard  land  from  said  corporation.  That 
plaintiff  paid  to  said  defendants  the  initial  pay- 
ment of  $(>  on  each  contract  according  to  the 
terms  thereof,  amounting  to  the  sum  of  $60, 
and  did  enter  into  a  further  agreement  with  the 
defendants,  who  were  pretending  to  act  as  such 
officers  of  said  corporation  on  the  20th  day  of 
February,  1911,  by  the  terms  of  which  the  plain- 
tiff was  to  and  did  convey  to  the  defendant  J. 
H.  Nelson  by  a  good  and  sufficient  deed  of  con- 
veyance, as  she  was  informed  and  believed,  for 
the  use  and  benefit  of  the  corporation,  the  fol- 
lowing described  real  estate  and  premises,  to 
wit:  Lots  2  and  3  in  L.  H.  Rockwell's  First 
addition,  a  subdivision  of  lot  14,  block  16,  five- 
acre  plat  A,  Big  Field  survey,  in  the  city  and 
county  of  Salt  Lake,  state  of  Utah,  commonly 
known  as  No.  1399  McClelland  avenue,  for  the 
agreed  value  of  $2,500,  for  which  amount  said 
J.  H.  Nelson,  as  secretary  and  treasurer,  ac- 
knowledged receipt,  and  for  which  amount  the 
plaintiff  was  to  have  a  credit  on  said  alleged 
ciHitracta  with  said  alleged  corporation,  but 
which  was  appropriated  to  defendant's  use. 
That  in  the  month  of  October,  1911,  the  plain- 
tiff first  learned  the  truth  in  relation  to  said 
representations,  promises,  and  agreements,  and 
discovered  that  they  were  false  and  fraudulent, 
and  that  the  alleged  contracts  were  void,  in 
that  no  real  estate  was  described  therein,  and 
no  deed  placed  in  escrow  as  therein  promised, 
and  that  the  alleged  company  was  not  the  own- 
er of  any  orchard  land,  or  any  other  land,  and 
never  had  been  such  owner,  and  that  the  de- 
fendants induced  the  plaintiff  to  enter  into  said 
fraudulent  contracts  with  the  purpose  of  cheat- 
ing and  defrauding  the  plaintiff  out  of  her  money 
and  property,  and  did  so  cheat  and  defraud  the 
plaintiff,  and  the  plaintiff  received  nothing  for 
the  money,  amounting  to  $2,560,  so  paid  to  the 
defendants.  That  the  plaintiff  has  frequently 
demanded  of  the  defendants  the  return  of  the 
money  so  wrongfully  obtained  from  the  plaintiff 
by  defendants,  but  that  defendants  have  failed 
and  neglected  to  pay  the  same.  That  there  is 
due  and  owing  from  the  defendants  to  the  plain- 
tiff the  sum  of  $2,560,  with  interest  thereon  at 
the  rate  of  8  per  cent,  per  annum  from  the  20th 
day  of  February,  1911.'' 

The  answer  of  tbe  defendants  appealing 
denies  generally  all  tbe  allegations  of  tbe 
oomplaint,  except  it  admits  the  organization 


of  the  corporatioii  and  ttiat  the  defendants 
were  the  olBcers  thereof.  Briefly  stated,  the 
facts  disclosed  by  the  testimony  at  the  trials 
show:  That  a  few  months  after  the  cor- 
poration, Salina  Orchard  &  Land  Company, 
had  been  formed  by  the  defendants,  with  a 
limited  capital  of  $1,000,  of  which  10  per  cent 
had  been  paid  in,  the  defendant  J.  H.  Nelson, 
the  corporation's  secretary  and  treasurer, 
called  at  the  home  of  the  plaintiff  in  Salt 
Lake  City  and  solicited  her  to  purchase  lands, 
represented  to  be  owned  by  the  company,  sit- 
uated at  or  near  Salina,  Utah.  That  the 
plaintiff  became  Interested  and  thereafter 
went  to  Salina,  investigated  the  lands,  and, 
after  doing  so,  on  the  15th  day  of  February, 
1911,  entered  into  ten  separate  written  con- 
tracts with  the  company,  denominated  "or- 
chard purchasing  and  land  contracts,"  pro- 
viding for  the  purchase  from  the  company  by 
her  of  ten  one-acre  tracts  of  land  at  $550 
per  acre,  payable  in  monthly  installments  of 
$0  per  month  on  each  contract.  These  con- 
tracts were  signed  on  behalf  of  the  company 
by  the  defendant  A.  J.  Crosier  as  president 
and  the  defendant  J.  H.  Nelson  as  secretary, 
and  provided,  among  other  things,  that  each 
acre  tract  called  for  therein  was  "a  unit  of 
a  large  tract  of  land  owned  and  controlled  by 
the  within  company."  The  contracts  also 
provided  that  a  deed  should  be  placed  in  es- 
crow for  each  acre  tract  with  the  Mt  Pleas- 
ant Commercial  &  Savings  Bank  at  Mt 
Pleasant,  Utah,  to  be  delivered  to  the  pur- 
chaser upon  final  payment  and  discharge  of 
the  plaintiffs  Indebtedness  to  the  company. 
Upon  the  execution  and  delivery  of  the  con- 
tracts to  the  plaintiff,  a  receipt,  signed  by 
the  defendants  A.  J.  Crosier  as  president  and 
J.  H.  Nelson  as  secretary,  was  given  the 
plaintiff  for  $60,  the  initial  payments  on  the 
ten  contracts.  On  the  20th  day  of  February, 
1911,  the  plaintiff  entered  Into  a  written 
agreement  with  the  defendant  J.  H.  Nelson,  as 
secretary  of  the  company,  to  convey  to  him 
certain  real  property  situated  in  Salt  Lake 
City  for  a  consideration  of  $2,500,  to  be  ap- 
plied as  first  payments  on  the  plaintiff's  ten 
orchard  contracts  aforementioned,  and  there- 
after, in  pursuance  of  this  agreement  on  tbe 
Tth  day  of  March,  1911,  the  plaintiff  executed 
and  delivered  a  deed  to  the  defendant  J.  H. 
Nelson  for  her  Salt  Lake  City  real  property, 
and  later,  by  deed  dated  June  15,  1911,  the 
defendants  J.  H.  Nelson  and  Alice  O.  Nelson, 
his  wife,  conveyed  the  same  to  one  J.  F. 
Knowles  and  wife,  of  Salt  Lake  City.  The 
testimony  Bhows  that  the  defendant  A  J. 
Crosier  made  some  inquiry  concerning  the 
value  of  the  real  property  thus  conveyed  by 
tbe  plaintiff  to  the  defendant  J.  H.  Nelson, 
and  asserted  that  Nelson  wished  to  make 
a  trade  and  take  the  plaintiff's  property  as 
part  payment  for  the  purchase  price  of  some 
lands  belonging  to  the  Salina  Orchard  & 
Land  Company.  The  plaintiff,  after  parting 
with  her  Salt  Lake  City  property,  in  thus 
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seeking  to  make  pajmients  on  her  orchard 
contracts,  made  investlsatlon,  and,  In  Octo- 
ber, 1911,  ascertained  that  the  Salina  Orchard 
&  Land  Company  had  no  assets,  and  that  It 
did  not  own  or  control  any  lands.  The  de- 
fendant A.  J.  Crosier  then  asserted  that  be 
in  fact  was  the  company ;  that  he  owned  the 
land,  and  was  prepared  to  make  the  company 
orchard  contracts  good,  but  complained  that 
the  defendant  Nelson  bad  failed  to  account  for 
^nd  turn  over  anything  on  account  of  having 
received  a  conveyance  of  the  plaintiff's  Salt 
Lalie  City  property  and  disposing  of  it  to 
third  parties,  and  asserted  that  it  was  his 
understanding  that  under  the  terms  of  plain- 
tiff's orchard  contracts  with  tbe  company 
they  bad  become  null  and  void  by  reason  of 
the  plaintiff's  failure  to  make  the  monthly 
payments  as  called  for  In  them.  It  further 
appears  from  tbe  record  of  tbe  testimony 
ttiat  the  charter  of  the  Saltna  Orchard  & 
Lfind  Company  was  declared  annulled  on  tbe 
2d  day  of  April,  1912,  by  reason  of  tbe  non- 
payment of  tbe  annual  license  tax  provided 
for  under  tbe  Utah  statutes. 

[1,2]  While  numerous  errors  are  assigned 
concerning  tbe  admission  of  testimony  over 
the  objection  of  the  defendants  appealing, 
the  more  important,  and  we  think  the  con- 
trolling, question  to  be  determined  on  this 
appeal  is  whether  or  not  the  evidence  was 
sufficient  to  Justify  tbe  findings  of  tbe  trial 
oonrt  and  its  rendition  of  Judgment  in  favor 
of  tbe  plaintiff  and  against  the  defendants. 
It  appears  from  the  undisputed  testimony 
that  the  defendants  formed  a  corporation, 
ostensibly,  at  least,  for  the  purpose,  among 
other  things,  of  purchasing,  improving,  and 
selling  reel  estate,  with  a'  limited  capital  of 
$1,000,  divided  into  100  shares,  of  the  par 
value  of  $10  eajch,  of  which  tbe  defendant  A. 
3.  Crosier  Bubscril>ed  for  48  shares,  tbe  de- 
fendant J.  H.  Nelson  49  shares,  and  tbe  other 
defendants  1  share  each;  that  the  company 
never  held  any  meetings  of  its  board  of 
directors,  or 'transacted  business  in  its  cor- 
porate capacity  or  otherwise,  except  through 
its  president,  the  defendant  A.  J.  Crosier, 
and  its  secretary  and  treasurer,  tbe  defend- 
ant J.  H.  Nelson.  It  further  appears  that  the 
defendant  J.  H.  Nelson,  acting  for  tbe  cor- 
poration, induced  tbe  plaintiff  to  enter  into 
the  contracts  in  question  for  tbe  purchasing 
of  the  corporation  orchard  lands,  for  which 
she  made  the  initial  payments  of  $60  and 
thereafter  conveyed  to  Nelson  certain  real 
property,  which  was  receipted  by  Nelson  to 
further  apply  as  payments  on  those  contracts. 
In  these  transactions  it  does  not  appear  that 
the  defendants  Aiaggie  Crosier,  Carl  Forshee, 
and  Alice  O.  Nelson  participated  as  officers  or 
otherwise,  except  In  the  organization  of  the 
company,  which,  bi  Itself,  docs  not  disclose 
any  intendment  of  fraud  or  wrongful  deal- 
ing on  their  part 

As  to  tbe  defendants  A  J.  Crosier  and  J.  H. 


Nelson,  assuming  to  act  as  officers  for  tbi 
corporation  in  tbe  making  of  the  contracts 
with  the  plaintiff  for  the  purchase  of  orchard 
lands  of  the  Salina  Orcliard  &  Land  Com- 
pany, vvben  it  neither  owned  nor  controlled 
any  lands,  or  bad  any  assets,  we  think  tbe 
findings  of  the  court  are  fully  Justified.  True, 
the  record  here  does  not  disclose  that  the  de- 
fendant A.  J.  Crosier  actually  received  the 
benetit  of  the  plaintiff's  payments  of  money 
and  property ;  but  the  testimony  conclusively 
shows  that  be  was  one  of  the  prime  movers 
in  tbe  forming  of  a  corporation  and  in  the 
making  of  tbe  contracts  as  an  officer  wltb 
the  plaintiff,  wherein  the  plaintiff.  In  an- 
ticipation that  she  was  to  have  and  receive 
orchard  lands,  separated  herself  from  her 
money  and  real  property  at  a  time  when  he 
knew,  or  at  least  it  was  bis  duty  to  know, 
that  the  corporation  had  nothing  to  give  in 
return,  unless  be,  as  a  promoter  and  officer, 
saw  to  It  that  tbe  corporation  was  rendered  . 
capable  of  fulfilling  its  obligations  to,  and 
make  good  its  undertakings  with,  the  plain- 
tiff. As  stated  by  tbe  authorities  cited  in  ap- 
pellant's brief,  and  particularly  in  2  Thomp- 
son on  Corporations,  {  12S3: 

"The  general  rule  as  to  trustees  is  tliat  they 
are  responsible  only  for  their  own  acts,  and  not 
for  the  acts  of  each  otlier,  unless  by  express 
agreement,  'or  they  have  by  their  own  voluntary 
co-opvration  or  connivance  enabled  the  other  to 
accumplish  some  known  object  in  violation  of 
the  trust' " 

But  when,  as  here,  tbe  defendant  A.  J. 
Crosier,  as  tbe  evidence  conclusively  shows, 
was  actually  participating  in  the  organiza- 
tion of  a  corporation  wholly  incapable  of  per- 
forming Its  contracts  entered  into  with  tlie 
plaintiff  by  himself  as  an  officer,  and  then 
standing  by,  knowingly  permitting  tbe  plain- 
tiff to  make  in  good  faith  payments  to  bis 
co-officer  to  satisfy  her  indebtedness  to  the 
corporation,  he  may  not  be  heard  to  say  he 
received  no  actual  benefits  thereby,  and  the 
general  rule  quoted  does  not  apply;  for,  if 
it  did,  tbe  corporate  existence  would  become 
a  mere  cloak  for  its  incorporators  to  practice 
fraud  and  deceit  1  Beach,  Priv,  Corp.  { 
163;  McGrew  v.  City  Produce  Exchange,  85 
Tenn.  672,  4  S.  W.  38,  4  Am.  St  Rep.  771; 
Donovan  v.  Purtell,  216  111.  629,  75  N.  B. 
334,  1  U  K.  A.  (N.  S.)  176;  Heckendorn  v. 
Romadka,  138  Wis.  416, 120  N.  W.  257. 

Having  carefully  reveiwed  the  record,  we 
are  of  the  opinion  that  as  to  the  defendant  A. 
J.  Crosier  tbo  judgment  of  the  trial  court 
sliould  be  aUrmed;  as  to  the  other  defend- 
ants appealing,  we  think  the  evidence  is  in- 
sufiicieut  to  sui^>ort  the  findings  and  judg- 
ment, und,  as  to  them,  tbe  judgment  should 
be  reversed.  It  is  so  ordered.  Defendant  A. 
J.  Crosier  to  pay  all  costs. 

FRICK,  C.  J.,  and  McCARTT,  THURMAN, 
and  QIDEX>N,  JJ.,  concur. 
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(50  Vtth,  E15) 

JENSEN  T.  ANDERSON;    (No.  3043.) 

(Supreme  Court  of  Utah.    July  10,.  1917.    Re- 
hearing Denied  Oct.  6,  lOiT.) 

1.  Landlord  and  Tenant  «=s>331  (6)  —  Rent- 
ing ON  Shares— Actions — Pleading. 

In  an  action  instituted  August  Bth,  the  com- 
plaint alleged  an  oral  agreement  between  plain- 
tiff and  his  tenant  for  the  division  of  a  crop  of 
wheat;  that  defendant  on  the  5th  and  6th  days 
of  August  threshed  .2,3821^  bushels  of  wheat; 
that  as  it  was  threshed  plaintiff  was  the  owner 
and  entitled  to  the  immediate  posaesaion  of  one- 
fourth  thereof;  that  on  such  days  he  demanded 
one-fourth  of  the  grain  which  was  all  similar  in 
kind  and  capable  of  division ;  that  defendant 
wrongfully  obtained  poasession  thereof,  and  un- 
lawfully continued  in  possession,  and  wrongfully 
detained  the  grain;  that  before  the  commence- 
ment of  the  action,  and  on  August  5th  and  6th 
plaintiff  demanded  696  bushels,  or  one-fourth  of 
the  crop ;  and  that  defendant  unlawfully  with- 
held and  detained  all  of  the  crop.  Held,  that  the 
complaint  sufficiently  showed  plaintiffs  right 
to  and  immediate  possession  of  the  property  at 
the  time  of  the  Institution  of  the  action. 

2.  Evidence  <S=3445(3)  —  Paboi,  Evidenok  — 
sdb8equent  aobeements. 

Where  a  lease  provided  as  to  the  years  1912 
to  1916,  inclusive,  that  the  lessee  should  plow 
and  crops  the  whole  farm  every  alternate  year, 
that  he  should  have  the  whole  of  the  first  and 
second  crops  harvested  in  the  years  1912  and 
1914,  and  that  out  of  the  third  crop  to  be  grown 
and  harvested  in  1916  he  should  pay  a  rental 
equal  to  one-fonrth  of  the  crop,  proof  of  a  sub- 
sequent parol  agreement  that  a  crop  should  be 
grown  in  1915,  and  divided  between  the  parties, 
did  not  vary  or  contradict  the  terms  of  the 
written  lease,  but  was  an  additional  agreement 
respecting  a  crop  not  contemplated  by  the  lease. 

3.  Landlord  and  Tenant  «=>321— Renting 
ON  Shares  —  Lease  —  Consideration  roB 

MODinCATION. 

If  any  consideration  for  such  parol  con- 
tract other  than  the  mutual  promises  of  the 
parties  was  required,  the  right  given  the  tenant 
to  cultivate  the  i>remi8es  and  harvest  the  crop 
during  1915  constituted  a  consideration  therefor. 

4.  Appeal  and  Ebbob  «=>1066  —  Habuless 
Ebrob— Instructions. 

O.  leased  a  farm  to  defendant  to  be  plowed 
and  cropped  every  alternate  year,  the  first  two 
crops  to  belong  to  defendant  and  the  third,  to  be 
grown  and  harvested  in  1916,  to  be  divided.  O. 
sold  the  form  to  plaintiff,  and  plaiAtiff  sued  for 
possession  of  a  part  of  a  crop  grown  in  1915, 
asserting  a  parol  contract  for  the  raising  of  such 
crop  and  a  division  thereof.  The  court  charged 
that  the  jury  were  to  determine  the  action  under 
the  terms  of  the  lease,  and  that  if  they  found 
that  its  terms  were  ambiguous,  then  the  con- 
struction as  placed  thereon  by  plaintiff  and  de- 
fendant was  to  control,  Beld,  that  while  this 
instruction  may  have  been  outside  the  issues,  it 
wa«  not  prejudicial  error,  where  practically  all 
the  testimony  bore  on  the  question  of  whether 
there  was  such  a  parol  agreement  as  plaintiff 
alleged,  there  was  sufficient  evidence  on  this 
point  to  support  a  verdict  for  plaintiff,  and  the 
court  further  charged  that  the  jury's  duty  was 
to  determine  the  ownership  of  one-fourth  of  the 
crop  harvested  in  1915,  and  that  if  they  found 
such  ownership  to  be  in  plaintiff,  their  verdict 
should  be  for  him. 

Appeal  from  District  Conrt,  Box  Elder 
County;  J.  D.  Rail,  Judge. 

Action  by  Jacob  Jensen  against  P.  M.  An- 
derson. From  a  judgment  for  plaintiff,  de- 
fendant aiH>eals.    Affirmed. 


Geo.  Halverson,  of  Ogden,  for  appellant 
W.  J.  Lowe  and  B.  0.  Call,  both  of  Brlgbam. 
for  respondent 

GIDEON,  J.  This  U  an  action  Instituted 
by  the  plaintiff  to  recover  from  the  defendant 
596  bushels  of  wheat,  or  the  value  thereof, 
alleged  to  be  $540.  The  complaint  alleges 
that  one  O.  J.  Olson  was  the  owner  of  81 
acres  of  land  in  Box  Elder  county  in  April, 
1911;  that  thereafter,  on  or  about  the  16th 
day  of  January,  1914,  Olson  sold  and  con- 
veyed said  premises  to  the  plaintiff,  Jacob 
Jensen;  that  on  April  1,  1911,  Olson  leased 
the  premises  to  the  defendant,  P.  M.  Ander- 
son, for  a  term  of  5  years  and  6  months,  mak- 
ing the  lease  terminate  on  October  1,  1916. 
The  agreement  of  the  parties,  as  contained  In 
said  lease.  Is  as  follows: 

"O.  J.  Olson  agrees  to  furnish  material  and 
fence  said  tract  of  land  during  the  autumn  of 
1911.  P.  M.  Anderson  agrees  to  plow,  clear  and 
burn  all  brush,  cultivate,  furnish  all  seed,  and 
seeding  the  whole  tract  of  land  during  the  year 
1911.  It  is  also  agreed  that  P.  M.  Anderson 
shall  pay  no  part  or  portion  to  O.  J.  Olson  of 
the  first  and  second  crops  respectively  that  will 
be  harvested  in  the  years  1912  and  1914.  while 
out  of  the  third  crop,  which  will  be  grown  and 
harvested  in  the  year  1916,  P.  M.  Anderson  shall 
pay  a  rental  to  O.  J.  Olson,  the  amount  of  equal 
to  one-fourth  of  the  whole  crop  grown  and  har- 
vested and  threshed  from  said  lan<^,  said  one- 
fourth  shall  be  clear  and  free  of  nil  expenses. 
Mr.  P.  M.  Anderson  agrees  to  plow  and  crop  th« 
whole  tract  of  eighty-one  acres  every  alternate 
year  during  the  term  of  this  lease  as  given 
above;" 

It  Is  alleged  In  the  complaint  that  subse- 
qnent  to  the  conveyance  to  the  plaintiff  an 
oral  agreement  was  entered  Into  between  the 
plaintiff  and  the  defendant,  whereby  the  de- 
fendant agreed  to  farm  and  cultivate  the 
premises  for  the  season  of  1915,  and  give  to 
the  plaintiff  one-fourth  of  the  crop  harvested 
thereon  during  that  year;  that  during  the 
summer  of  1915  the  defendant  harvested  the 
crop  growing  upon  the  land,  and  on  the  6th 
and  6th  days  of  August,  1915,  threshed 
2,383V^  bushels  of  wheat;  that  the  plaintiff 
was  the  owner  and  entitled  to  the  immediate 
possession  of  one-fourth  of  the  said  grain, 
and  on  both  the  5tb  and  6th  days  of  August, 
1015,  demanded  from  the  plaintiff  one-fourth 
of  the  amount  of  wheat  threshed,  and  further 
alleged  that  as  the  grain  was  threshed  the  de- 
fendant wantonly,  wrongfully,  and  unlawful- 
ly obtained  possession  of  the  same  against  the 
will  and  consent  of  plaintiff,  and  has  con- 
tinued since  said  dates  to  wrongfully  and  un- 
lawfully retain  possession  of  the  same  from 
the  plaintiff  against  plaintiffs  will.  A  gen- 
eral demurrer  was  filed  to  that  complaint  on 
the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  actlmi.  After 
overruling  the  demurrer  an  answer  was  filed, 
admitting  the  execution  of  the  lease,  the  own- 
ership of  the  land  in  Olson  at  that  time,  and 
the  subsequent  transfer  of  the  same  to  the 
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plaintiff  herein,  and  denying  all  other  allega- 
tions of  the  complaint.  A  trial  was  had  to  a 
Jury,  which  resulted  in  a  verdict  for  the 
plaintiff,  awarding  him  possession  of  the 
wheat 

[1]  Appellant  first  attacks  the  sufficiency 
of  the  complaint,  and  It  is  contended  that  as 
this  is  a  suit  for  the  recovery  of  personal 
property,  the  complaint  fails  to  show  a  right 
in  plaintiff  to  the  immediate  possession  of 
the  property  upon  the  date  of  instituting  the 
action.  The  original  complaint  was  filed  Au- 
gust 6,  1915.  The  allegations  in  the  second 
amended  complaint,  upon  which  the  issues 
were  tried,  among  others,  are  as  follows: 

"That  during  the  summer  of  1915,  the  said  de- 
fendant harvested  the  crops  growing  upon  said 
premises,  and  on  tlie  5tli  and  6th  days  of  Au- 
gust, 1915,  tlireshed  2,3S3V^  bushels  of  wheat 
from  said  grain  grown  upon  said  premises. 
,  "That  as  said  grain  wus  threshed,  the  plaintiff 
was  the  owner  of  and  entitled  to  the  immediate 
possession  of  one-fourth  thereof,  and  that  on 
the  said  6th  and  6th  days  ol  August,  1915,  the 
plaintiff  demanded  of  the  defendant  one-fourth 
of  said  grain,  which  was  all  similar  in  kind  and 
capable  of  division. 

''That  as  said  grain  was  threshed,  as  afore- 
said, the  defendant  wantonly,  wrongfully,  and 
unlawfully  obtained  possession  of  said  wheat, 
and  all  thereof,  without  the  plaintiff's  consent, 
and  now,  and  at  all  times  since  said  taking, 
wrongfiUly  and  unlawfully  continues  in  the  pos- 
session of  said  grain,  and  wrongfully  detains  the 
same  from  plaintiff,  against  plaintiff's  will  and 
without  his  consent. 

/That  before  the  commencement  of  this  action, 
to  wit,  on  the  6th  and  6th  days  of  August,  1915, 
and  while  the  defendant  was  in  the  possession  of 
all  of  said  wheat,  the  plaintiff  demanded  of  the 
defendant  possession  of  586  bushels  of  said 
wheat,  or  one-fourth  of  the  total  amount  of  said 
crop. 

"That  said  defendant  still  unlawfully  and 
wantonly  withholds  and  detains  all  of  said  crop, 
including  plaintiff's  one-fourth  thereof,  from  the 
possession  of  the  plaintiff,  to  his  damage  in  the 
sum  of  $540." 

The  allegations  of  ownership  and  right  of 
possession  in  plaintiff,  together  with  the  fui> 
ther  allegation  that  the  possession  is  unlaw- 
fully continued  on  the  part  of  the  defendant, 
are  equivalent  to,  and  contain,  at  least,  by 
necessary  Inference  or  deduction,  an  allega- 
tion that  the  plaintiff  was  entitled  to  the  im- 
mediate possession  of  the  property  at  the 
time  of  instituting  the  suit.  In  addition  it  is 
alleged  specifically  that  a  demand  was  made 
for  the  possession  of  the  property,  and  pos- 
session refused  on  the  6th  day  of  August,  and 
on  that  day  the  complaint  was  filed.  I  do 
not  see  how  an  allegation  more  specifically 
showing  a  right  in  plaintiff  to  the  Immediate 
possession  of  the  property  upon  the  date  of 
instituting  the  acti<»i  could  have  been  made. 
Smith  v.  Wisconsin  Inv.  Co.,  114  Wis.  151,  89 
N.  W.  831. 

[2, 3]  Objection  is  further  made  that  testi- 
mony was  permitted  to  be  introduced  violat- 
ing the  terms  of  a  written  agreement;  that 
the  lease  In  question  covered  a  period  of  five 
years,  and  that  any  testimony  showing  an 
agreement  between  the  plaintiff  and  defend- 
ant in  July,  1914,  relating  to  the  crop  to  be 


grown  upon  the  premises  In  1915,  was  con- 
tradictory of  and  varied  the  terms  of  a  writ- 
ten Instrument.  An  examination  of  the  lease, 
as  hereinbefore  set  out,  will  show  that  it  was 
never  In  the' contemplation  of  the  original 
parties  to  that  agreement  that  a  crop  should 
be  grown  upon  the  premises  during  the  year 
1015.  It  seems  to  have  been  the  intention 
that  a  crop  should  be  grown  each  alterna- 
tive year,  and  that  the  lessee,  the  defendant, 
was  entitled  to  the  full  harvest  for  the  years 
1912  and  1914,  and  that  the  "third  crop"  to  be 
grown  thereon  in  the  year  1916  should  be 
divided,  one-fourth  to  the  landowner  and 
three-fourths  to  the  tenant.  Nothing  is  said 
in  the  lease  about  a  crop  on  the  premises  in 
1915,  and  any  agreement  made  between  plain- 
tiff and  defendant  in  July,  1914,  respecting 
the  crop  of  1915  was  not  in  any  way  at  vari- 
ance with  or  contradictory  of  the  terms  of  a 
written  agreement  In  fact  it  was  simply  an 
additional  agreement  respecting  a  crop  to  be 
grown  In  a  year  not  c<mtemplated  by  the 
original  parties  to  the  lease.  The  considera- 
tion for  the  parol  contract.  If  any  considera- 
tion was  required  save  the  mutual  promises 
of  the  parties,  was  the  right  that  the  tenant 
was  given  to  cultivate  the  premises  and  har- 
vest  a  crop  during  1915.    24  Cyc.  813. 

[4]  Complaint  Is  also  made  of  this  Instruc- 
tion given  by  the  court: 

"Tou  are  instructed  that,  under  the  terms  of 
the  lease  entered  into  between  O.  J.  Olson  and 
the  defendant,  the  defendant  was  entitled  to  two 
crops,  and  as  to  the  third  crop,  Olson  was  to 
have  an  interest  therein,  as  in  the  said  lease  pro- 
vided. You  are  to  determine  this  action  under 
the  terms  of  the  lease,  and  if  you  find  that  the 
terms  tiiereof  are  ambiguons,  then  the  construc- 
tion as  placed  thereon  by  the  plaintiff  and  the 
defendant  is  to  control." 

Objection  Is  made  that  that  instroctlon  was 
outside  the  issues,  and  "that  it  submitted  to 
the  Jury  the  whole  case  upon  the  lease  from 
Olson  to  the  appellant,  and  left  It  [the  Jury] 
to  determine  whether,  under  the  terms  of  the 
lease,  respondent  was  entitled  to  recover," 
and  that  by  so  doing  the  court  ignored  the 
Issues  made  by  the  complaint  and  answer. 
It  may  be  doubted  whether  the  question  there- 
in submitted  to  the  Jury  was  within  the  is- 
sues, but  the  court  proceeded  in  the  nest  In- 
struction (Na  5)  to  tell  thei  Jury  that  their 
duty  was  to  determine  the  ownership  of  the 
596  bushels  of  wheat  being  one-fourth  of  the 
crop  harvested  in  1915  upon  the  land  de- 
scribed in  the  complaint  and  that  if  they 
found  that  ownership  to  be  In  plaintiff  their 
verdict  should  be  for  plaintiff  and  against  de- 
fendant An  examination  of  the  record 
shows  that  practically  all  the  testimony  In- 
troduced bore  directly  on  the  one  issue  as  to 
whether  there  was  an  agreement  made  be- 
tween plaintiff  and  defendant  in  July,  1914, 
respecting  the  division  of  the  crop  to  be  har- 
vested on  the  premises  In  the  year  1915,  and 
that  issue  was  the  one  considered  and  deter- 
mined by  the  Jury.  It  will  not  be  contended 
that,  unless  errors  In  law  were  made  in  the 
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submission  of  the  question  to  the  Jury,  there 
is  not  sufficient  evidence  In  the  record  to  sap- 
port  the  verdict  In  fact  an  examination  of 
the  entire  record  shows  that  the  great  pre- 
ponderance of  the  testimony  does  support  the 
allegations  in  the  complaint  that  such  a  con- 
tract was  made,  and  that  fact  is  not  disputed 
by  any  witness  except  the  appellant  himself. 
There  appears  to  be  no  prejudicial  error 
In  the  record,  and  the  judgment  is  therefore 
affirmed.    Resiwndent  to  recover  costs. 

FRICK,  C.  J.,  and  McCARTY,  COBFMAN, 
and  THUEMAN,  JJ.,  concur. 


(SO  UUb,  521) 

OI<SEN  V.  TRIANGLE  MINING  CO. 
(No.  2979.) 

<Sapreme  Court  of  Utah.    AprU  27,  1917.    Re- 
hearing Denied  Oct  6,  1917.) 

1.  PUCADINO  «s»380— Mattebs  in  Ibsuk  Un- 
der PiSADINOS— IMVATEBIAL,  EVIDENCE. 

While  it  was  not  material  whether  defend- 
ant was  an  owner  of  the  mining  property  where 
plaintiff  was  rendering  services  at  the  time  of 
the  accident  where  ownership  i^as  alleged  by 
plaintiff  and  denied  by  defendant  the  court  did 
not  err  in  allowing  defendant  to  show  that  Itq 
interest  in  the  property  wag  a  leasehold. 

2.  Mabteb  and  Servant  «=>  153(4)— Hazard- 
ous Undertakings— Duty  to  warn. 

If  plaintiff  was  not  skilled  in  the  use  of 
powder  in  blasting,  he  should  have  informed  de- 
fendant mining  company  thereof,  as  it  had  the 
right  to  assume  that  plaintiff  in  offering  his 
services  had  sufficient  knowledge  and  skill. 
&  Master  and  Sebvant  €=3141  —  Rules  — 
Hazardous  Undebtakinos. 

A  master  is  not  justified  in  conducting  a 
hazardous  and  compUcated  basiness  without 
•ome  system  of  rules  and  regulations  calculat- 
ed to  lessen  the  risks  his  servants  will  neces- 
sarily incur  while  engaged  in  their  employment 

4.  Masteb  and  Sebvant  ®=3l41  —  Rules  — 
Hazabdous  Undebtakinos. 

The  rule  tha^  a  master  is  not  justified  in 
conducting  a  hazardous  business  without  some 
system  oi  regulations  is  not  applicable  where  a 
servant  sufficiently  matured  in  years,  experienc- 
ed, and  competent  is  engaged  in  the  perform- 
ance of  all  the  duties  attending  the  work. 

6.  Mabteb  and  Servant  €=3278(19) — Action 
FOR  Injury — Evidence — SnmciENCT. 

In  an  action  by  an  employe  for  injuries  sus- 
tained while  engaged  in  blastmg,  held  under  evi- 
dence that  the  promulgation  of  rules  by  the 
master  would  not  have  avoided  the  accident. 

5.  Master  and  Sebvant  ©=>141  —  Duty  to 
Promulgate  Rules— Xeolioence. 

In  the  absence  of  evidence  showing  that 
mles  would  be  useful  or  feasible  under  the  cir- 
cumstances, the  master  cannot  be  found  negli- 
gent in  not  having  promulgated  tbem.i 

7.  Master  and  Servant  €=»281(3)— Injuries 
TO  Servant — Contributory  Neolioence — 
Evidence. 

In  an  action  for  injuries  due  to  the  explosion 
of  a  blast,  held  that  plaintiff  failed  to  do  the 
things  and  take  the  precautions  for  himself 
that  miners  generally  do  while  engaged  in  their 
work. 

<  Frltx  V.  Blectric  Ught  Co.,  U  Utah,  4M,  6S  Pse. 
M;  Stone,  Adm'r.  v.  Vnloa  Pac.  R.  Co.,  36  Utali, 
M6,  100  Pac.  362. 


8.  Master  and  Servant  €=:>278(1^  —  Iwju- 
BiES  to  Servant— Negligence— EJvidenct— 
SumciENCY. 
In  an  action  by  a  mining  employe  for  in- 
juries due  to  the  explosion  of  a  blasting  charge, 
evidence  held  insnmcient  to  show  negligence  of 
the  employer  contributing  to  the  injury  com- 
plained of. 

Appeal  from  District  Court,  Salt  Lake 
County;    M.  L.  Ritchie,  Judge. 

Action  by  Victor  Olsen  against  the  Tri- 
angle Mining  Company,  a  corporation.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed,  with  costs  to  respondent 

M.  E.  Wilson  and  J.  C.  Wood,  both  of 
Salt  Lake  City,  for  appellant  Wm.  H.  King, 
Joel  H.  Nlbley,  and  P.  T.  Famawortta,  all  of 
Salt  Lake  City,  ft>r  respondent 

CORE^AN,  J.  This  was  an  action 
brought  by  plaintiff  against  the  defendant 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  him  while 
In  the  employ  of  the  defendant  In  sub- 
stance, the  allegations  of  the  complaint  are: 
That  the  defendant.  Triangle  Mining  Compa- 
ny, is  a  corporation  engaged  in  working  a 
mine  at  or  near  Alta,  Salt  Lake  county, 
Utah,  and  that  on  the  19th  day  of  August, 
1915,  plaintiff  was  in  the  employ  of  the  de- 
fendant working  as  a  miner  in  one  of  the 
underground  workings  of  Its  mine;  that  at 
said  time  plaintiff  was  21  years  of  age,  in- 
experienced in  the  use  of  powder  for  blasting 
rock  in  mines,  and  unacquainted  with  and 
did  not  appreciate  the  dangers  incident 
thereto;  that  he  did  not  know  the  kinds  or 
quality  of  powder;  that  defendant  knew  or 
might  have  known  by  ordinary  care,  of  plain- 
tiff's age  and  Inexperience  concerning  powder 
and  the  dangers  attending  the  use  of  the 
same;  that  on  the  said  19th  day  of  August 
an  explosion  occurred  in  defendant's  mine 
destroying  one  of  plaintiff's  eyes  and  other- 
wise injnrying  him ;  that  said  explosion  was 
occasioned  by  reason  of  the  negligence  of  de- 
fendant in  failing  to  adopt  a  safe  system  in 
carrying  on  its  work  of  blasting,  in  failing 
to  use  powder  of  recent  manufacture,  in 
using  old  rotten  powder  that  would  not  read- 
ily explode  unless  stmck  with  a  pick  or 
other  instrumentality,  in  falling  to  furnish 
plaintiff  with  a  reasonably  safe  place  in 
which  to  do  Ills  work,  and  in-failing  to  prop- 
erly Instruct  him  concerning  the  dangers  in- 
cident to  his  employment  The  answer  ad- 
mits the  employment  of  plaintiff  as  a  miner, 
and  that  he  suffered  injury  to  one  of  his 
eyes;  denies  the  other  allegations  of  the 
complaint;  and  pleads  affirmatively  that 
the  injuries  complained  of  were  the  result 
of  plaintiff's  own  negligence  and  that  he  vol- 
untarily assumed  the  risk  of  injury.  The 
trial  was  to  a  jury,  resulting  in  a  verdict, 
"no  cause  of  action,"  on  which  judgment  was 
entered.     Plaintiff  appeals. 

Numerous  errors  are  assigned  on  aiH>eaI, 
but  we  will  here  discuss  only  such  as  are 
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urged  and  apparently  relied  upon,  by  plain- 
tiff for  reversal,  viz.  errors  In  the  admis- 
sion of  testimony  dnrlng  the  trial,  prejudi- 
cial remarks  of  the  trial  court  in  the  pres- 
ence of  the  Jury,  errors  of  the  trial  court  In 
giving  of  certain  instructions,  and  errors  of 
the  trial  court  in  refusing  to  give  certain  in- 
structions requested  by  plaintiff. 

Preliminary  to  his  several  contentions  for 
a  reversal  of  the  judgment  and  his  discus- 
sion In  detail  of  the  errors  assigned  by 
plaintiff  in  his  brief,  counsel  for  plaintiff 
contends  that  evidence  was  given  at  the 
trial  in  support  of  the  allegations  of  the  com- 
plaint, as  follows: 

"To  support  the  allegations  of  the  complaint 
the  plaintiff  offered  evidence  tending  to  show  bis 
inexperience;  tending  to  show  that  the  de- 
fendant operated  its  mine  without  any  system 
or  rule  in  regard  to  blasting;  that  it  used  old 
powder  which  would  not  readily  explode,  and 
that  the  place  was  unsafe  by  reason  of  this  lack 
of  system  and  want  of  inspection  on  the  part 
of  defendant ;  that  no  rule  was  adopted  by  the 
defendant  requiring  a  count  to  t>e  kept  of  the 
number  of  charges  inserted  and  the  number  of 
charges  exploded ;  that  the  defendant  permit- 
ted and  caused  another  of  its  servants  to  work 
in  dose  proximity  to  the  plaintiff  and  permitted 
the  charges  inserted  by  the  plaintiff  and  the 
other  servant  to  be  exploded  so  that  no  count 
could  be  and  so  that  the  plaintiff  could  not 
ascertain  whether  all  of  the  charges  which  he 
had  inserted  had  exploded  or  not. 

"As  to  the  powder,  evidence  was  offered  to 
show  that  sticks  of  giant  powder  of  a  mann- 
facture  of  1910  were  furnished  by  the  defendant 
to  the  plaintiff,  and  that  he  was  required  to  use 
the  same." 

In  the  consideration  of  many  of  the  errors 
assigned  by  plaintiff,  we  will  have  occasion 
to  advert  to  the  eviuence  of  the  plaintiff  and 
his  witnesses ;  and  at  the  outset  we  will  set 
forth  some  of  plaintiff's  evidence  bearing  on 
the  Issues  as  disclosed  by  the  record. 

The  plalnUff  testified  at  the  trial  that  he 
was  22  years  of  age  on  the  16th  day  of  No- 
vember, 1916;  bom  in  Finland,  came  direct 
to  Utah,  about  May  22,  1913;  had  never 
worked  in  mines  l)efore;  started  mucking  in 
the  Horn  Silver  mine  at  Frisco;  worked 
there  three  months,  mucking  all  the  time; 
went  from  there  to  Eureka,'  worked  there 
for  the  Yankee  Mining  Company  alK>nt  nine 
months  as  a  mucker;  also  worked  for  the 
Little  Chief  Mining  Company  about  fifteen 
days;'  went  from  there  to  Alta  and  was 
there  over  a  year;  worked  as  a  mucker  and 
mined  about  three  weeks;  from  there  went 
to  the  Cardiff  mine;  was  mucking  there, 
and  mined  for  a  while;  then  went  to  the 
Triangle  Mining  Company  about  July  28, 
1915,  and  worked  there  as  a  miner: 

"I  had  used  some  powder ;  when  I  began  to 
use  powder  they  told  me  not  to  tamp  the  holes 
hard  as  they  would  explode  as  I  was  loading. 
T  have  heard  men  say,  'If  you  drill  into  a  missed 
liole  it  will  explode.'  Have  never  used  powder, 
I'Xcept  as  stated  here  when  I  was  mining.  I 
npplied  to  the  foreman,  Gus  Wilson,  for  a  job. 
.  lie  showed  me  the  place  and  told  me  to  start  in 
iind  work  there  in  the  face  of  the  drift.  He 
said,  'You  pick  this  loose  here  and  muck  it  back 
II  little,  and  get  some  powder  in  the  blacksmith 
shop,  and  drUl  some  holes  and  blast  it,'  but  did 


not  say  anything  more:  T  drilled  the  holes, 
put  in  the  powder  and  blasted.  Used  to  get  the 
powder  in  the  morning.  The  box  was  close  be- 
side the  hoisting  machine  there  in  the  store- 
room. It  was  the  only  box  there.  The  box 
looked  like  a  new  box.  Never  paid  any  aften- 
tion  whether  the  sticks  were  old  or  new.  John 
Nube  worked  there  a  few  days.  We  shot  once 
a  day,  at  the  end  of  the  day.  When  I  was  alone 
I  did  not  keep  account  when  the  shots  went  off. 
Both  got  powder  that  day  out  of  the  storeroom 
out  of  this  box  mentioned.  He  had  about  the 
same  number  of  holes  I  had.  They  were  dis- 
charged at  the  same  time.  We  could  not  count 
the  explosions.  The^  all  went  together;  that 
is,  his- shots  and  mine.  We  came  back  next 
morning.  I  started  topick  down.  I  could  not 
see  any  missed  hole.  Had  only  struck  with  the 
pick  once  or  twice  before  I  saw  a  light  and  the 
explosion  followed.  At  the  Yankee  mine,  I 
saw  the  face  of  the  drift  where  the  miners  were 
working  hundreds  of  times;  saw  the  miners 
put  in  boles  and  load  the  holes ;  put  in  the_  fuse 
and  caps ;  saw  those  a  great  many  times. 
When  a  man  has  a  long  way  to  go,  he  uses  a 
lon^  fuse.  Sometimes  I  saw  the  miners  putting 
in  holes  and  firing  them.  When  I  was  working 
in  the  Cardiff,  I  had  some  partners,  and  I 
learned  a  little  how  to  load  holes.  When  I 
came  on  shift,  I  examined  the  top  of  the  raise  to 
see  how  the  doles  had  broke.  I  didn't  make  a 
careful  examination  of  the  top  of  the  raise.  I 
knew  a  little  a^out  a  missed  hole  or  a  missed 
shot  when  I  went  to  work  in  this  raise.  When 
I  went  to  work  for  the  Triangle  Mining  Com- 
riany,  I  didn't  know  anything  about  it  All  I 
heard  was  a  fellow  told  me  before  it  was  dan- 
gerous to  drill  into  a  missed  hole.  Mr.  Wilson, 
the  foreman,  never  asked  me  at  any  time  wheth- 
er I  was  a  miner.  Notlting  was  said  between 
me  and  Wilson  about  my  experience  as  a  miner. 
When  I  was  alone  I  always  counted  the  shots. 
I  didn't  notice  anything  the  matter  with  the 
powder  I  used.  I  didn't  have  any  trouble  with 
It.  It  had  exploded  all  right  before.  It  'must 
have  been  a  missed  hole  that  I  picked  into." 

Leonard  6.  Hardy,  a  witness  for  the  plain- 
tiff, testtfied: 

"It  is  customary,  when  you  have  loaded  sev- 
en or  eight  holes,  for  an  experienced  miner  to 
keep  track  of  the  number  of  explosions  heard 
so  that  he  will  know  if  there  is  any  boles  that 
miss  fire.  When  one  miner  is  working  at  the 
face,  and  another  miner  20  or  30  feet  back,  both 
charging  holes,  they  will  arrange  for  one  to 
shoot  a  little  ahead  of  the  other,  using  the  lon- 
ger fuse  for  the  first  shots,  then  shorter,  so  as  to 
give  them  both  time  to  get  out  of  the  way. 
The  procedure  of  a  miner  always  counting  his 
shots  to  see  if  he  hears  an  explosion  from  each 
of  his  charges  of  powder  is  one  that  is  univer- 
sally followed  by  miners;  it  is  thoroughly  wdl 
known  and  is  recognized  by  all  miners.  Bven 
though  one  hears  as  many  explosions  as  he  had 
charged  holes,  there  still  may  be  a  missed  hole. 
One  cannot  be  entirely  safe  unless  he  thoroughly 
examines  each  of  the  places  where  he  has  put 
in  charges  of  powder.  It  is  a  miner's  duty, 
when  he  comes  on  shift  the  following  morninj^ 
to  make  careful  and  thorough  examination  of 
the  places  where  each  one  of  bis  holes  has  been 
drilled  and  the  powder  inserted.  There  is  no 
way  in  which  the  danger  of  injury  can  be  ob- 
viated except  a  careful  obserration  by  the  miner 
himself  of  the  place  where  he  put  in  the  holes." 

Peter  Cloonan,  a  witness  for  plaintiff,  tes- 
tified: 

"There  is  a  general  practice  among  miners  to 
count  holes.  Where  two  or  more  are  working 
together,  drilling  holes,  when  we  get  through 
drilling  we  light  our  boles  at  the  same  time, 
and  go  to  a  place  of  safety  and  ^et  these  re- 
ports; that  is  when  the  counting  is  done.  As 
a  rule  when  you  do  not  get  the  full  reports  yon 
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should  be  more  carefuL  Still,  at  the  same  time, 
they  might  all  have  exploded.  Not  knowing 
whether  they  have  all  exploded  or  not,  the  only 
way  that  he  can  be  protected  is  for  him  to  get 
down  tiiere  and  carefully  examine  each  of  the 

S laces  where  the  holes  'have  been  inserted.    The 
anger  that  there  may  be  missed  holes  is  well 
known  to  everybody  that  works  around  a  mine." 

[1]  It  la  first  contended  by  plaintiff  that 
the  court  erred  in  permitting  defendant  to 
show,  over  the  objection  of  the  plaintiff,  that 
It  did  not  own  the  mine,  but  was  working  It 
nnder  lease  when  the  accident  In  question 
occolrred.  Ownership  in  the  defendant  was 
alleged  by  plaintiff  in  his  complaint  and  de- 
nied In  the  answer  of  defendant.  While  we 
do  not  deem  It  very  material  as  to  whether 
the  defendant  was  an  owner  of  or  merely 
b^d  a  leasehold  Interest  In  the  mining  prop- 
erty where  plaintiff  was  rendering  services 
to  the  defendant  at  the  time  of  the  accident 
In  question,  yet,  ownership  having  been  al- 
leged In  the  complaint  and  denied  in  the 
answer,  we  think  the  defendant  was  clearly 
entitled  to  show  that  its  interest  in  the  prop- 
erty was  a  leasehold  interest  only;  and  the 
trial  court  did  not  commit  error  In  receiv- 
ing the  defendant's  evidence  tending  to  prove 
the  fact 

It  is  contended  that  the  trial  Judge  made 
unnecessary  and  prejudicial  statements  at 
the  trial  in  the  presence  of  the  Jury,  and 
that  plaintiff's  counsel  was  unduly  restrict- 
ed in  the  cross-examination  of  Mr.  Hurley, 
a  witness  for  the  defendant  The  record 
does  not  disclose  the  purpose  of  plaintiff's 
counsel,  nor  the  character  of  the  evidence  he 
was  seeking  for  on  cross-examination  of  the 
witness.  The  remarks  of  the  court  indicat- 
ed It  was  with  reference  to  a  collateral  mat- 
ter. We  think  counsel  would  have  had  very 
little  to  complain  of  had  he  more  readily  ac 
quiesced  in  the  inillng  of  the  court 

There  la  nothing  presented  in  this  assign- 
ment to  warrant  this  court  in  reversing  the 
Judgment 

Many  errors  are  assigned  and  relied  on  by 
the  plaintiff  in  the  giving  and  refusal  to  give 
to  the  Jury  of  certain  Instructions  by  the 
trial  court  We  have  carefully  reviewed 
these  assignments  of'  error  and  the  trial 
court's  Instructions  given  to  the  Jury,  and, 
after  doing  so,  we  are  convinced  that  the 
court  In  its  instructions  to  the  Jury  stated 
the  Issnes  In  fairness  and  without  any  preju- 
dicial error  to  the  plaintiff.  In  view  of  the 
evidence  disclosed  by  the  record.  It  would 
subserve  no  good  purpose  to  here  enter  into 
a  detailed  discussion  of  these  assignments 
of  error. 

[2]  According  to  plaintiff's  own  testimony, 
when  he  engaged  his  services  to  the  defend- 
ant, he  was  of  full  age ;  for  more  than  two 
years  immediately  previous  he  had  been  em- 
ployed in  and  about  various  mines.  Not  on- 
ly bad  he  seen  others  at  work,  drilling  and 
blasting  rock  with  powder,  but  he  too  had 
worked  as  a  miner  sufficiently  long  for  his 
own  experiences  to  have  taught  him  the 
dangers  attending  the  use  of  powder  for 


blasting,  as  we  think  the  record,  condustve- 
ly  shows.  If  he  was  not  skilled  in  the  use 
of  powder  In  blasting.  If  he  was  incapable 
of  appreciating  the  dangers  attending  its 
use,  in  offering  his  services  to  the  defendant 
he  should  have  apprised  It  of  his  lack  of 
knowledge  and  inability  to  do  that  which,  as 
the  record  here  shows,  miners  generally  are 
called  upon  to  do  In  the  performance  of  their 
duties  while  engaged  In  the  work  of  mining 
for  their  employers.  The  defendant  had  the 
right  to  assume,  when  plaintiff  offered  his 
services  to  it  that  he  had  sufficient  luiowl- 
edge  and  skill  to  properly  discharge  the  du- 
ties he  was  attempting  to  perform  at  the 
time  the  accident  in  question  occurred.  Un- 
ion Pac.  By.  C!o.  y.  Eetes,  37  Kan.  715,  16 
Pac.  131;  Sunney  v.  Holt  etc.  <Ohio  O.  a) 
15  Fed.  880;  Huber  v.  Jackson  &  Sharp 
Co.,  1  Marvel's  (Del.)  374,  41  AtL  92 ;  Pitts- 
burgh, Cincinnati  &  St  Louis  Ry.  Co.  v. 
Adams,  105  Ind.  151,  6  N.  B.  187;  Whit- 
taker  V.  Coombs,  14  111.  App.  498;  Wharton 
V.  Tacoma  Fir  Door  Co.,  58  Wash.  124,  107 
Pac.  1057. 

[3, 4]  It  is  contended  by  plaintiff  that  de- 
fendant operated  its  mines  without  any  sys- 
tem for  the  carrying  on  of  its  work ;  that  It 
failed  to  promulgate  rules  and  regulations 
for  the  government  ^d  direction  of  its  em- 
ployes while  engaged  in  drilling  and  charg- 
ing holes  with  powder,  and  exploding  charg- 
ed holes.  True,  in  the  case  at  bar,  no  rules 
had  been  promulgated  by  defendant  calcu- 
lated to  guard  against  accidents  In  the  work 
plaintiff  was  engaged  in  doing — a  work  nec- 
essarily hazardous  and  attended  with  great 
risk.  It  is  well  settled  la;^  that  a  master  Is 
not  Justified  in  conducting  a  hazardous  and 
complicated  business  without  some  system  o£ 
rules  and  regulations  calculated  to  lessen  the 
risks  his  servants  will  necessarily  incur 
while  engaged  In  their  employment  Howev- 
er, in  the  case  at  bar,  this  doctrine  has  no 
application.  The  record  conclusively  shows 
that  the  plaintiff  alone  was  engaged  in  the 
performance  of  all  the  duties  attending  the 
work  he  was  doing  for  the  defendant  when 
the  accident  In  questicm  occurred.  That  he 
was  sufficiently  mature  In  years,  experienc- 
ed, and  competent,  not  only  the  testimony  of 
many  witnesses  who  were  experienced  min- 
ers, but  the  testimony  of  the  plaintiff  him- 
self at  the  trial,  very  conclusively  shows. 

[6]  We  fail  to  find  any  testimony  In  the 
record  tending  to  show  that  the  work  plain- 
tiff was  called  upon  to  do  should  have  been 
methodized  by  formal  rules,  or  that  such 
rules  in  the  slightest  degree  would  have 
avoided  the  accident  complained  of. 

[6]  In  Labatt's' Master  and  Servant  vol.  3, 
p.  2951,  in  speaking  of  rules  In  the  carrying 
on  of  work  In  cases  where  necessity  is 
shown.  It  is  said: 

"But  in  the  absence  of  evidence  showing  that 
rules  would  be  useful  or  feasible  under  the  cir- 
cumstances, the  master  cannot  be  found  negli- 
gent in  not  having  promulgated  them.  It  is 
therefore  error  to  leave  the  case  to  the  jury 
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where  the  plaintiff  has  offered  no  evidence  which 
indicates  tnat  other  employers  in  the  same  busi- 
ness had  promulgated  any  such  rule,  or  that  the 
suggested  rule  was  necessary  or  practicable,  or 
that  the  necessity  and  propriety  of  making  such 
rule  was  so  obvious  as  to  make  the  question 
one  of  common  knowledge  and  experience." 

McCarty,  District  Judge,  sitting  In  the 
case  of  Fritz  r.  Electric  Light  Co.,  18  Utah, 
493,  56  Paa  90,  In  speaking  for  this  court, 
says: 

"There,  are  certain  Idnds  of  employment 
where,  on  account  of  their  nature,  it  becomes 
necessary,  and  it  is  the  duty  of  the  master,  to 
promulgate  and  publish  rules  and  regulations  for 
the  guidance  and  government  and  safety  of  its 
employes.  Especially  is  this  true  where  a  large 
number  of  persons  are  at  work  and  the  danger 
or  safety  of  the  employment  depends  largely 
upon  all  the  employes  performing  their  duties 
promptly  at  stated  times  and  in  a  given  man- 
ner. But  we  do  not  understand  the  rules  to 
apply  to  cases  such  as  the  one  in  question  where, 
the  very  nature  of  the  employment  makes  it 
dangerous,  and  the  dangers  incident  thereto 
and  growing  out  of  it  are  of  common  knowledge 
and  are  fully  known  to  and  understood  by  the 
servant,  and  the  safety  of  others  cannot  be  im- 
periled in  any  way  by  any  act  or  omission  of 
his  in  the  performance  of  his  duties,  and  his 
safety  depends  wholly  upon  the  degree  of  skill, 
care,  and  cantion  used  by  himself,  and  not  upon 
that  of  his  fellow  servants.  *  •  •  In  fact, 
it  is  not  contended  that  the  accident  was  due 
wholly  or  in  part  to  any  act  or  omission  of  bis 
fellow  servants ;  therefo/e  the  defendant  cannot 
be  held  liable  in  this  case  on  account  of  its 
failure  to  furnish  its  employes  with  printed 
rules,  as  the  record  shows  conclusively  that 
such  failure  did  not  in  any  way  contribute  to 
the  accident." 

To  the  same  effect,  see  Stone,  Adm'r  y. 
Union  Padflc  R.  Co.,  35  Utah,  305>  100  Pac, 
862;    Benfleld  ▼.  Vacuum  Oil  Ga,  75  Hun, 


209,  27  N.  T.  SuM).  16;  Pern  ▼.  Wussow, 
144  Wis.  489,  159  N.  W.  622. 

There  Is  no  erldence  disclosed  In  the  rec- 
ord here  that  mine  operators  promulgate 
rules  In  any  case  for  the  government  of 
their  employ^  when  they  are  engaged  in 
the  kind  of  work  In  question.  On  the  other 
hand,  it  appears  from  the  record  here  that 
the  usual  custom  among  miner?  and  the  one 
generally  adhered  to  In  mining  operations 
is  otherwise,  and  best  stated  by  the  plain- 
tiff's own  witness,  Leonard  6.  Hardy,  whea 
be  says: 

"The  procedure  of  a  miner  always  counting 
his  shots  to  see  if  he  hears  an  explosion  from 
each  of  his  charges  of  powder  is  one  that  is  uni- 
versally followed  by  miners.  It  is  thoroughly 
well  known  and  is  recognized  by  all  miners; 
*  *  *  and  one  cannot  be  entirely  safe  unless 
he  thoroughly  examines  each  of  the  places  where 
he  puts  in  charges  of  powder.  •  •  •  There  is 
no  way  in  which  the  danger  of  injury  can  be 
avoided,  except,  a  careful  observation  by  the 
miner  himself  of  the  place  where  he  has  put  in 
the  holes." 

[J,  I]  The  record  here  abounds  with  con- 
vincing proof  that  the  plaintiff  failed  to  do 
the  things  and  take  the  precaution  for  him- 
self that  miners  generally  do  while  engaged 
In  their  work.  As  we  view  the  record,  no 
negligence  was  shown  on  the  part  of  the  de- 
fendant contributing  to  the  injury  complain- 
ed of  by  plaintiff ;  nor  do  we  find  any  preju- 
dlsial  error  committed  by  the  district  court 
In  the  trial  of  the  case.  The  Judgment  there- 
fore must  be  affirmed,  with  costs  to  respond- 
ent. 

It  is  so  ordered. 

FRICK,  a  J.,  and  McOARTZ,  J,  concur. 
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(EO  Utah,  ESI) 

UTAH  ASS'N  or  CREDIT  MEN  t.  McCON- 
NELL.    (No.  8018.) 

(Sapreme  Court  of  Utah.    Sept  10,  1917.    Re- 
hearing Denied  Oct  6,  1917.) 

1.  AfWTniVMENTS    FOB    BlENEnT    ov    Obkditobs 

•s>22— DiBECTOST  Statutes. 
Comp.  Laws  1907,  {{  84-104,  with  reference 
to  assigDinent  for  the  benefit  of  creditors,  is 
merely  directory,  and  not  to  the  effect  that  an 
insolvent  debtor  may  not  make  a  valid  assign- 
ment in  conformity  with  the  rules  of  the  com- 
mon law. 

2.  AssionuERTS  FOB  Benefit  or  CnEDrroBS 
«s>342  —  Couhon-Law  Assioriiknt  — Coir 
lATEBAi.  Attack. 

An  assignment  under  which  all  creditors 
participated  and  were  to  receive  their  just  ben- 
efits without  compliance  with  the  statute  with 
reference  to  assignments  was  valid,'  and  more 
especially  one  that  could  not  be  questioned  by 
defendant  in  a  suit  by  the  assignee  to  recover 
damages  for  the  breach  of  a  contract  to  pur- 
chase the  property. 

8.  Vbndob  and  Pubchaseb  «=»44—Salb— Ev- 
idence—Sufficiency. 
In  an  action  for  breach  of  contract  by  plain- 
tiff assignee  for  the  benefit  of  creditors  against 
defendant  purchaser  of  the  property,  evidence 
held  sufficient  to  show  a  valid  contract  of  sale 
between  plaintiff  and  defendant  by  telegrams 
and  letters  between  the  parties. 

Appeal  from  District  Court,  Salt  Lake 
County;  G.  H.  Mase,  Judge. 

Action  by  the  Utah  Association  of  Credit 
Men  against  R.  N.  McConnell.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed, 
with  costs  to  plaintiff. 

Skeen  Bros.,  of  Salt  Lake  City,  for  appel- 
lant Stephens  &  Smith,  of  Salt  Lake  City, 
for  respondent 


CORFMAN,  J.  PIolnUfT,  as  assignor, 
brought  an  action  In  the  district  court  of  Salt 
Lake  county  for  damages  alleged  to  have 
been  sustained  by  reason  of  the  defendant's 
refusal  to  receive  and  pay  for  a  stock  of  mer- 
dttandlse  and  other  personal  property  under 
a  contract  of  sale  entered  Into  between  the 
plaintiff  and  the  defendant  Briefly  stated. 
It  Is  alleged  in  the  complaint  that  on  April 
25,  1912,  the  Regulator  Company,  a  corpora- 
tion, waa  engaged  in  business  at  Richfield, 
Utah,  and  on  said  day  executed  and  deliver- 
ed to  the  plaintiff  a  voluntary  assignment  for 
the  benefit  of  its  creditors  of  a  stock  of  mer- 
<dundl8e,  fixtures,  and  other  personal  prop- 
erty, which  assignment  was  accepted  by  the 
plaintiff ;  tliat  thereafter  said  property  was 
sold  under  contract  to  the  defendant  for 
$8,500,  and  the  price  reduced  to  $8,450  by 
reason  of  the  loss  of  a  certain  horse  valued 
by  agreement  of  the  parties  at  $50 ;  that  the 
defendant  refused  to  accept  the  property  and 
pay  the  purchase  price  of  the  same,  to  the 
damage  of  the  plaintiff  in  the  sum  of  $1,000, 
for  which  plaintiff  prayed  judgment,  includ- 
ing interest  and  costs  of  suit. 


A  general  and  special  demurrer  to  the  com- 
plaint was  filed  by  the  defendant,  which  wa« 
overruled  by  the  court 

The  answer,  briefly  stated,  admits  the  as- 
signment by  the  Regulator  Company  to  plain- 
tiff; denies,  generally,  all  the  other  allegations 
of  the  complaint  except  defendant's  refusal 
to  accept  the  property  and-  pay  the  pur- 
chase price  thereof,  which  defendant  admits ; 
and,  as  an  affirmative  defense,  affirmatively 
alleges  that  the  plaintiff  did  not  flle  with  the 
county  clerk  of  Sevier  county,  where  the 
property  was  located,  an  Inventory  and  valu- 
ation of  the  assigned  property,  nor  give  bond 
for  the  use  of  the  creditors  of  the  Regulator 
Company  as  required  by  law. 

Trial  was  had  to  the  court  without  a  Jury, 
resulting  in  Judgment  for  the  plaintiff.  De- 
fendant appeals. 

The  evidence  produced  at  the  trial  was 
largely  documentary,  and  shows  that  the  con- 
tract upon  which  plaintiff  bases  its  action 
Is  made  up  chiefly  of  a  series  of  letters  and 
telegrams  concerning  the  purchasing  and  tak- 
ing over  by  the  defendant  of  a  stock  of  mer- 
chandise, store  fixtures,  etc.,  assigned  by  the 
Regulator  Company  to  plaintiff  for  the  bene- 
fit of  its  creditors.  The  testimony  further 
shows  that  the  Regulator  Company  had  made 
a  previous  assignment  of  the  same  property 
to  one  C.  W.  Coons,  but,  by  an  arrangement 
of  the  Regulator  Company  and  its  creditors, 
this  previous  assignment  was  vacated  and  set 
aside.  The  assignment  made  by  the  Regula- 
tor Company  to  plaintiff  was  in  writing,  but 
not  acknowledged ;  nor  was  it  filed  in  the  of- 
fice of  the  clerk  of  the  district  court  of  Sevier 
county,  the  county  in  which  the  property  was 
situated;  nor  was  any  bond  given  by  the 
plaintiff,  as  assignee,  for  the  use  of  the  cred- 
itors of  the  Regulator  Company.  The  testi- 
mony also  shows  that  under  the  assignment 
to  it  the  plaintiff  proceeded  to  send  out 
notices  to  all  the  creditors  of  the  Regulator 
Company  for  them  to  flle  their  claims  with 
the  plaintiff,  and  also  notice  of  the  property 
or  assets  on  hand  to  be  sold  and  disposed 
of  under  the  assignment. 

Responding  to  these  notices,  the  commnni- 
cations  herein  set  forth  were  had  between 
the  plaintiff  and  the  defendant  concerning 
the  sale  of  the  assets  of  the  Regulator  Cbm- 
pany,  constituting,  as  claimed  by  plaintiff, 
the  contract  of  sale  entered  into  between  the 
plaintiff  and  defendant  upon  which  the 
plaintiff's  action  was  predicated: 

"Los  Angeles,  Cal.,  5A/12. 

"The  Utah  Asa'n  of  Credit  Men,  Salt  Lake 
City,  Utah. — Qentlemen:  In  re  Regulator  Co., 
Richfield,  Utah.  I  represent  Uts  &  Dunn  for 
$873. 

"Please  send  me  a  list  of  the  creditors  with 
addresses  and  amount  due  respectively.  Also 
what  the  assets  consist  of  under  your  inventory 
and  what  day  the  assets  will  be  sold  in  bulk. 
Please  give  me  one  week  to  ten  days  notice  as 
I  will  be  present  or  wish  to  be  when  stock  is 
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■old.    I  await  your  earUeit  reply  for  which  I 
will  thank  you. 

"Yours  truly,  R.  N.  McConneU." 

"Salt  Lake  City,  Utah,  May  9,  1912. 

"Mr.  H.  N.  McConneU,  Attorney  at  Law, 
Trust  &  Savings  Bldg.,  Los  Angeles,  CaL — 
Dear  Sir:  Answering  ^our  letter  of  May  7th, 
we  wired  you  this  morning  as  follows: 

"  'Are  advertising  stock  of  Regulator  for  sale 
at  our  office,  Saturday,  May  eighteenth,  at  two 
p.  m.' 

"We  Inclose  herewith  copy  of  a  circular  let- 
ter sent  to  all  creditors  of  this  estate,  also  no- 
tice of  sale,  as  therein  referred  to. 

"The  liabilities  of  this  corporation  are  dis- 
trihuted  among  76  creditors,  and  uulese  the  list 
of  Bame  in  detail  is  wanted  by  you  for  some  spe- 
cific purpose,  we  shall  wait  until  you  come  to 
Salt  Lake  City  before  furnishing  Mime,  on  ac- 
count of  being  so  busy  in  our  office  with  much 
extra  work. 

"Tours  truly, 

"The  Utah  Association  of  Credit  Men. 


"By 


.5i 


The  testimony  shows  that,  after  these  com- 
miuiicatlons  were  had  between  the  plaintiff 
and  the  defendant,  the  defendant  appeared 
at  the  office  of  the  plalntUt  in  Salt  Lake  City 
on  May  18,  1912,  the  time  and  place  fixed  for 
the  sale  of  the  assets  of  the  Regulator  Com- 
pany. The  defendant  was  then  shown  an  In- 
ventory of  the  property.  Bids  were  made  for 
the  property,  the  plaintiff  bidding,  among 
others,  but  all  bids  were  then  rejected  by  the 
plaintiff,  Including  the  bid  of  the  defendant 
on  account  of  same  being  too  low  in  price. 
The  plaintiff,  after  the  bidding,  offered  to  ac- 
cept $8,500  for  the  property,  and  gave  the 
defendant  some  time  to  consider  whether  tie 
would  accept  plaintiff's  offer  at  that  price. 
The  defendant  then  departed  for  Oklahoma, 
and  thereafter  the  following  communications 
were  bad  between  the  plaintiff  and  the  de- 
fendant concerning  the  purchase  of  the  prop- 
erty: 

"Oklahoma  City,  OkU.,  May  23.  1912. 

"Arthur  Parsons,  c/o  Z.  C.  M.  I.,  Salt  Lake 
City,  TJtah:  Meet  you  part  way  on  our  differ- 
ence, will  give  eight  thousand  dollars  Regulator 
stock  fixtures  and  lease  time  you  have  paid. 
Wire  answer.  Will  then  check  over  inventory 
to  know  substantially  correct.  Pay  six  now, 
other  two  when  you  deliver  stock.  Answer. 
"R.  N.  McConneU." 

"May  24th,  1912. 
"R.  N.  McGonnell,  Oklahoma  City,  Oklaho- 
ma: Answering  night  letter  to  Mr.  Parsons, 
committee  sees  no  present  reason  to  recede  from 
price  previously  fixed.  If  you  want  the  stock 
at  our  price,  better  accept  guickly  as  prospects 
are  good  for  sale  at  our  price  to  other  parties. 
"Utah  Association  of  Credit  Men." 

"Oklahoma,  Okla.,  May  24,  1912. 
"Utah  Association  of  Credit  Men,  Care  of 
George  E.  Forrester,  Salt  Lake  City,  Utah:  I 
accept  option  given  me  up  to  to-day  eight  thou- 
sand five  hundred  doUars  on  Regulator  Compa- 
ny proposition  made  me  last  iJunday.  Wire 
confirmation  and  I  wiU  pay  money  holding 
small  part  untU  you  have  custodian  deliver  and 
show  everything  right  and  safe  as  per  your 
statement.  I  give  your  price  rather  than  have 
bankruptcy  controversy.         R.  N.  McConnel." 

"May  25,  1912. 
"R.  N.  McConneU,  Oklahoma  City,  Oklahoma: 
We   accept  your  offer  of   eight   thousand   five 
inindrcd  dollars  for  stock,  fixtures  and  lease  of 


Regulator  Company.  Advise  when  deal  can  be 
completed.  The  horse  which  with  wagon  and 
harness  inventoried  one  hundred  doUars  accidea- 
taUy  killed.  WiU  aUow  credit  fifty  doUars  for 
some.  Utah  Association  of  Credit  Men." 

"Oklahoma  City,  Okla.,  June  3, 1912. 
"Utah  Ass'n  of  Credit  Men,  Salt  Lake  City, 
Utah:    Manager  Wahl  closing  inventory  stock. 
Sale  Porter  to-day,  wiU  leave  Wednesday  after- 
noon for  Salt  Lake.  R.  N.  McConneU." 

"Oklahoma  City,  Okla.,  June  6,  1912. 

"The  Utah  Association  of  Credit  Men,  Salt 
Lake  City,  Utah — Oentlemen:  In  Re  Regulator 
Stock,  Richfield,  Utah.  My  manager,  Mr.  F. 
H.  Wahl,  left  here  yesterday  for  your  city  and 
wiU  arrive  there  Sunday,  and  I  now  beg  to 
ask  that  you  he  at  your  office  at  5:00  o'dock 
Sunday  afternoon  so  that  you  can  have  a  15 
minute  talk  with  him  and  if  you  deem  it  best, 
send  some  one  from  your  office  with  him  Mon- 
day down  to  Richfield.  He  vriU  look  over  the 
stock  and  receive  the  inventory  and  keys  there- 
to and  if  all  is  as  was  represented,  he  will  turn 
over  to  you  check  for  $8,450.00.  The  purchase 
price  being  $8,500.00  less  $50.00  deduction  for 
the  horse.  He  arrived  here  late  yesterday  and 
left  late  last  night  and  therefore  had  only  my 
personal  check.  I  told  him  when  he  found  ev- 
erything satisfactory,  and  was  given  possession 
of  the  property,  that  he  could  wire  me  to  that 
effect  and  I  would  then  have  my  bank  wire  the 
bank  at  Richfield,  that  my  check  for  th:tt 
amount   would   be   duly   paid. 

"I  trust  that  everj-thing  is  in  proper  ah<ipc 
and  that  the  deal  will  be  closed  agreeably  to 
yourself  and  Mr.  Wahl. 

"The  store  wUl  not  be  opened  for  at  least  3 
days  and  if  you  do  not  care  to  incur  the  tele- 
graphic expense  of  possible  $2.00  to  know  that 
the  check  is  good,  you  can  teU  Mr.  Wahl  that 
he  need  not  wire  and  ask  the  bank  to  wire  that 
the  check  is  good  as  the  check  will  clear  before 
the  store  is  opened,  however,  if  you  must  have 
telegraphic  advice  on  the  check,  I  have  no  ob- 
jection as  I  told  Mr.  Wahl  to  teU  you  that  be- 
fore delivery,  this  would  be  done  it  you  so  re- 
quested. 

"Please  let  me  know  what  day  the  estate  wiU 
be  closed  and  the  funds  distributed. 

"Furthermore,  I  believe  yon  ought  to  waive 
any  charge  on  my  claim  as  we  have  given  you 
an  extra  fine  figure  for  the  stock.  Please  send 
me  one  of  vour  blank  forms  of  assignment  and 
I  wiU  file  tlie  claim  and  trust  you  can  favor  me 
with  waiver  of  charges,  owing  to  the  fact  that 
we  have  been  subjected  to  very  heavy  expendi- 
ture in  looking  after  the  matter  and  aided  yon 
largely  in  bringing  a  big  price  for  the  stock  of 
goods.    I  await  your  reply. 

"Tours  truly,  R.  N.  McConneU." 

The  testimony  farther  shows  that  Mr. 
Wahl  came  to  Salt  Lake  City  as  announced 
by  defendant  that  he  would  do,  made  a  visit 
to  Richfield,  and  the  defendant  then  refused 
to  accept  the  stock  or  pay  the  plaintiff  for 
the  same,  and  that  thereui)on  the  plaintiff 
sold  and  disposed  of  the  property  In  question 
to  third  parties  for  the  sum  of  $7,500. 

The  errors  assigned  by  defendant  are  nu- 
merous. Primarily,  however,  they  present 
but  two  questions  for  consideration  by  this 
court,  namely:  (a)  May  the  assignment  made 
by  the  Rej^ilator  Company  of  its  assets  to 
the  plaintiff  for  the  benefit  of  creditors  be 
questioned  by  the  defendant  in  this  action? 
(b)  Was  there  a  valid  contract  of  sale  en- 
tered into  between  the  plaintiff  and  the  de- 
fendant? 

[1]  (1)  It    is    contended    by    defendant's 
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counsel  with  much  earnestness  that  the  Utah 
statute  relative  to  assignments  for  benefit  of 
creditors  Is  exclusive  In  effect;  that  it  es- 
tablishes the  only  course  to  be  followed  in 
making  assignments  for  the  benefit  of  credi- 
tors, and  that  a  valid  assignment  candot  be 
made  otherwise  by  a  debtor  than  by  a  fall 
compliance  with  its  express  provisions. 

Comp.  Laws  1007,  tit  6,  §  84  (the  statute 
in  question),  among  other  things  provides: 

"An  insolvent  debtor  may,  in  good  faith,  ex- 
ecute an  assignment  of  property  to  one  or  more 
assignees,  in  trust  for  the  benefit  of  creditors, 
in  conformity  with  the  provisions  of  this  title." 

Section  88  provides: 

"Kvery  such  assignment  shall  be  by  an  in- 
strument  In  writing,  •  •  •  executed  and  ac- 
Icnowledged  in  the  manner  prescribed  for  the  ex- 
ecution and  aclcnowledgment  of  deeds,  and  re- 
corded in  the  office  of  the  recorder  of  the  county 
where  the  property  assigned  is  located.  The  as- 
signor shall  annex  to  such,  instrument  an  inven- 
tory, under  oath,  •  •  •  according  to  the  best 
of  his  knowledge.  •  ♦  •  As  soon  as  such  in- 
strument is  recorded,  it  shall  be  filed,  with  the 
inventory  and  list  of  creditors,  in  the  office  of 
the  clerk  of  the  district  court  of  the  county  in 
which  the  property  so  assigned  is  located,  as 
•ball  also  all  subsequent  papers  connected  with 
such  proceedings." 

Other  provisions  of  the  statute  provide  for 
the  giving  of  a  bond  for  the  use  of  creditors, 
the  giving  of  notice  of  the  assignment  by  pub- 
lication in  a  newspaper,  the  mailing  thereof 
to  creditors,  and  that  the  assignee  shall  be 
under  the  supervision  of  the  court  or  Judge. 

Counsel  for  the  defendant  in  their  brief 
have  dted  numerous  decisions  construing  the 
statutes  of  several  states,  notably  New  York, 
Kansas,  Arkansas,  New  Jersey,  Oregon,  Tex- 
as, and  Iowa,  holding  that  provisions  of  their 
statutes  somewhat  similar  to  our  own  are 
mandatory,  and  unless  the  formalities  of  the 
statutes  are  compiled  with  an  assignment  is 
Invalid.  We  have  carefully  reviewed  all 
these  authorities,  and  we  find  none  applicable 
to  the  case  at  bar.  In  many  of  the  cases 
dted  by  counsel  the  validity  of  the  assign- 
ment was  questioned  by  the  creditors  of  the 
assignor,  or  by  debtors  not  recognized  under 
the  assignment  In  others  the  assignment 
waa  directly  attacked  by  creditors  under  in- 
solvency statutes,  or  under  statutes  expressly 
providing  that  the  assignment  shall  be  invalid 
unless  the  provisions  of  the  statutes  are  ob- 
served and  complied  with.  It  will  be  readily 
seen  that  the  Utah  statutes  in  question  are 
merely  directory  that  "an  insolvent  debtor 
may  •  •  •  execute  an  assignment  •  •  ♦ 
in  conformity  with  the  provisions  of  this 
title."  No  express  limitation  is  made  by  the 
statute  Itself,  nor  do  we  think  a  limitation 
can  be  reasonably  Implied  from  the  wording, 
to  the  effect  that  a  valid  assignment  may 
Tiot  be  made  in  conformity  with  the  rules  of 
the  common  law  without  compliance,  with  the 
formalities  In  the  statute  prescribed.  As  is 
said  in  S  C.  J.,  at  page  1173:  ' 

"The  validity  of  assignments,  except  as  other- 
wise provided  by  statute,  is  to  be  determined  on 
principles  of  the  commuu  law,  and  a  general  as- 
signment has  frequently  been  held  to  operate  as 


a  common-law  assignment   although  not  valid 
as  a  statutory  assignment" 

In  the  case  of  Lucy  v.  Freeman,  93  Minn. 
274,  101  N.  W.  167,  Brown,  3.,  In  commenting 
upon  the  questions  there  involved,  and  very 
similar  to  the  case  at  bar,  says: 

"It  is  elementary  that  parties  may  make  and 
enter  into  such  contracts,  bargains,  and  agree- 
ments as  they  may  deem  best  for  their  interests, 
and  neither  the  Legislature  nor  the  courts  have 
the  power  or  right  to  restrict  them  in  the  ex- 
ercise of  that  privilege,  so  long  as  their  con- 
tracts are  not  immoral  or  tainted  with  positive 
illegality.  In  the  case  at  bar  Dittbcnner  was 
insolvent  and  unable  to  pay  his  debts,  and  to 
satisfy  his  creditors,  or  those  who  should  par- 
ticipate in  the  transaction,  he  conveyed  the 
property  in  question  to  plaintiff,  as  trustee,  un- 
der the  agreement  of  plaintiff  to  convert  the 
same  into  money  and  pay  and  discharge  Ditt- 
benner's  debts.  The  transaction  amounted  in 
effect  to  an  assignment  for  the  benefit  of  credi- 
tors; not  an  assignment  under  our  Insolvency 
statutes,  or  made  in  conformity  with  the  statu- 
tory regulations  of  common-law  assignments, 
but  a  common-law  assignment  pure  and  simple. 
The  contention  of  defendant  is  that  all  such  as- 
signments, wliere  the  statutes  regulating  them 
are  not  complied  with,  are  absolutely  void,  not 
only  as  to  creditors  and  subsequent  purchasers 
in  good  faith,  but  as  between  the  parties  them- 
selves. Section  4227.  Gen.  St.  1894,  provides 
that  every  conveyance  or  assignment  made  by 
a  debtor  of  the  whole  or  any  part  of  his  estate 
in  trnst  to  an  assignee  for  the  benefit  of  credi- 
tors shall  be  void  nnles*  •  •  •  acknowledg- 
ed, *  *  *  and  unless  the  same  he  filed  in 
the  office  of  the  clerk  of  the  district  court 
*  *  *  The  purpose  of  the  statute  was  not 
to  restrict  the  rights  of  parties  to  contract  on 
such  terms  and  conditions  as  they  might  deem 
for  their  best  interests.  •  •  •  The  right 
to  make  a  common-law  assignment  for  the  ben- 
efit of  creditors  exists  independent  of  statutes." 

[2]  The  assignment  In  question  was  a  gen- 
eral assignment,  without  preference,  of  a 
stock  of  merchandise,  fixtures,  etc.,  for  the 
benefit  of  all  the  creditors  of  the  Regulator 
Company,  of  which  no  creditor  or  debtor,  so 
far  as  the  record  here  shows,  complained  or 
had  any  cause  to  complain;  in  fact,  an  as- 
signment under  which  all  the  creditors  of  the 
assignor  participated,  and  were  to  receive 
their  Just  benefits  alike  without  compliance 
with  the  provisions  of  the  statute  invoked  by 
defendant,  concerned  only  as  a  third  part.v. 
In  our  opinion  it  was  Just  as  legal,  binding, 
and  effective,  under  the  circumstances,  upon 
all  the  parties  to  it,  as  if  the  statute  in  ques- 
tion had  been  complied  with  in  every  particu- 
lar as  to  formalities,  execution,  and  proce- 
dure under  it  It  is  not  our  purpose  nor  do 
we  wish  to  be  understood  as  here  deciding 
that  in  a  proper  case  under  the  Utah  statute 
creditors  may  not  complain  of  the  failure  to 
cpmply  with  statutory  formalities  and  pro- 
cedure; but  what  we  do  now  decide  is  that 
the  case  at  bar  presents  in  all  Its  phases  a 
valid  assignment  made  by  the  Regulator 
Company  to  plaintiff,  and  more  especially  an 
assignment  that  may  not  be  legally  ques- 
tioned by  one  occupying  the  position  of  the 
defendant  in  this  action. 

[3]  (2)  The  further  contention  Is  made  by 
defendant  that  the  several  conimunieatioris 
had  by  telegrams  and  letters  between  the 
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plaintiff  and  the  defendant  did  not  constitute 
a  legal  contract.  Again  counsel  for  defendant 
in  their  brief  bare  cited  numerous  authorities 
for  the  purpose  of  sustaining  their  conten- 
tion that  the  letters  and  telegrams  in  ques- 
tion merely  constituted  negotiations  for  the 
purchase  of  the  property  held  in  trust  by  the 
plaintiff  as  assignee  of  the  Regulator  Com- 
pany for  the  benefit  of  its  creditors  rather 
thun  an  absolute  contract  to  purchase.  No 
good  purpose  would  be  subserved  In  entering 
upon  a  discussion  here  as  to  the  applicability 
of  the  cases  dted  in  defendant's  brief  to  the 
case  at  bar.  They  are  not  in  point  Prelim- 
inary to  the  opinion  we  have  set  forth  ver- 
batim the  written  communications  relied  up- 
on by  the  plaintiff  as  constituting  the  con- 
tract between  it  and  the  defendant  To  our 
minds  the  primary  elements  of  a  contract 
that  of  an  offer  and  acceptance,  are  clearly 
disclosed  by  the  written  communications  re- 
ferred to.  It  is  clearly  shown  that  the  plain- 
tiff offered  to  sell  the  property  to  defendant 
for  $8,500.00.  Under  date  of  May  24,  1012, 
defendant  wired  the  plaintiff: 

"I  accept  option  given  me  up  to  to-day  eight 
thousand  five  hundred  dollars  on  Regulator 
Company  proposition  made  me  last  Sunday." 

The  plaintiff  replied  by  wire  May  25: 
"We  accept  your  offer  of  eight  thousand  five 
hundred  dollars  for  stock,  fixtures  and  lease  of 
Regulator  Company.  Advise  when  deal  can  be 
completed.  The  horse  which  with  wagon  and 
harness  inventoried  one  hundred  dollars  acci- 
dentally killed.  Will  allow  credit  fifty  dollars 
for  same." 

Defendant  replied  June  3d  by  wire: 
"Manager     Wahl     closing     inventory     stock. 

•  •    •    Will  leave  Wednesday  for  Salt  Lake." 

Then  again  defendant  replied  by  letter, 
June  6th: 

"My  manager,  Mr.  Wahl,  left  here  yesterday 
for  your  ci^  and   will   arrive  there   Sunday. 

•  •  •  He  will  look  over  the  stock  and  receive 
the  inventory  and  keys  thereto,  and  if  all  is  as 
was  represented  he  will  turn  over  to  you  check 
for  $8,450.00,  the  purchase  price  being  $8,500.00 
less  $50.00  deduction  for  horse." 

Thereafter  the  testimony  shows  that  Mr. 
Wahl  duly  arrived  In  Salt  Lake  City,  and, 
accompanied  by  plaintiff,  proceeded  to  Rich- 
field, and  there  defendant  refused  to  accept 
or  pay  for  the  pr(^rty. 

It  is  contended  by  counsel  for  defendant 
that  the  acceptance  of  the  plaintiff's  offer  to 
sell  for  $8,500,  less  $50,  the  value  of  the 
horse,  was  conditioned  on  the  part  of  the  de- 
fendant, the  condition  being  "if  as  repre- 
sented." There  is  nothing  in  that  contention ; 
for,  as  a  matter  of  law,  it  would  be  implied 
In  any  case  that  acceptance  Is  based  upon  the 
condition  "if  as  represented."  There  Is 
nothing  in  the  record  here  to  show  otherwise 
than  that  everything  concerning  the  trans- 
action and  the  property  was  .lust  exactly  as 
represented.  Further,  the  record  shows  that 
the  defendant  personally  acquainted  himself 
while  in  Salt  Lake  City  with  the  character 
and  the  Inventory  of  the  property,  and  all  the 
conditions  and  purposes  surrounding  the  sell- 


ing and  disposing  of  it  by  the  plaintiff.  If 
after  accepting  plaintiff's  offer  to  sell  on  far- 
ther Investigation,  the  defendant  found  the 
property  to  be  otherwise  than  as  represented 
to  him  by  the  plaintiff,  he  well  might  have 
had  Just  and  legal  cause  to  refuse  to  accept 
and  pay  for  it;  but  no  such  contention  is 
made,  nor  can  be  made  on  the  record  before 
us.  The  record  here  does  not  disclose  but 
that  the  property  was  In  every  particular  as 
represented  and  as  defendant  imderstood  It 
to  be  when  be  accepted  plaintiff's  offer  to 
seU. 

Such  transactions  as  are  Involved  in  this 
case  are  but  the  common,  ordinary,  and 
everyday  transactions  of  commercial  life,  and 
should  not  be  complained  of  nor  repudiated 
by  either  party  when  not  attended  with  fraud 
or  unfair  dealing. 

The  Judgment  of  the  district  court,  in  our 
opinion,  both  as  to  the  facts  and  the  law  of 
this  case,  is  amply  sustained  by  the  record 
and  must  be  affirmed.  It  is  so  ordered. 
Costs  to  plaintiff. 

FHICK,  C.  J.,  and  McCARTY,  THUBMAN, 
and  GIDEON,  JJ.,  concur. 


(50  Utah.  4M> 

CLEARY  V.  DANIELS  (PRICE  BiyEB  IBB. 

CO.,  Intervener).    (No.  3063.) 

(Supreme  Court  of  Utah.     Aug.  8,   1917. 

Rehearing  Denied  Oct  6,  1917.) 

1.  Watxbs  and  Wateb  Cousses  9=>152(S) — 
Pbbbcbiptive  Riohts— Pkbioo  or  Usk  ov 
Wateb— StrrFiciENCY  of  Evidence. 

In  suit  over  the  right  to  use  waters  of  « 
spring,  evidence  held  to  show  that  there  was 
only  a  certain  part  of  each  year  within  which 
defendant  had  used  and  could  use  the  waters 
from  the  spring  for  irrigation. 

2.  Watebs  and  Wateb  Codbses  e=>146 — 
Pbescbiptive  Right— Extent— Pbevehtioit 
OF  Use  bt  Anotheb. 

Defendant,  having  a  prescriptive  right  to 
use  the  waters  of  a  spring  for  irrigation  from 
May  to  August,  cannot  prevent  plaintiff  from 
using  the  surplus  water  not  needed  by  defendant. 

3.  Watebs  and  Wateb  Coubses  «=3l4<5 — 
Pbescbiptive  Rights — Beneficiai,  Use. 

Though  defendant  had  a  prior  and  para- 
mount prescriptive  right  to  use  waters  of  a 
spring  for  irrigation  as  against  plaintiff,  she  had 
no  right  to  the  waters  except  as  she  put  them 
to  a  beneficial  use. 

4.  Watebs  and  Wateb  Coubses  «=3l42  — 
Appbopbiation— Quantity. 

Though  the  prior  apprbpriator  of  water  ac- 
quires the  right  to  use  it  he  does  not  obtain 
title  to  any  specific  water,  merely  acquiring  the 
right  to  the  use  of  a  specific  quantity  of  water 
for  a  limited  time  in  each  year  or  during  the 
whole  of  the  year;  though  the  owner  has  ac- 
quired a  prior  right  to  the  use  of  water,  yet  it 
he  does  not  use  it  during  a  portion  of  the  year, 
or  if  he  cannot  make  it  available  by  reason  of 
natural  conditions,  he  cannot  prevent  another 
from  using  the  water  while  he  cannot  use  it  or 
make  it  available  for  use. 

5.  Wateb6  and  Wateb  Coubses  «=»152(8)— 
Appkopbiation— Right  to  Wateb— Suffi- 
ciency OF  Evidence. 

In  suit  involving  the  waters  of  a  creek,  evi- 
dence held  to  support  the  findings  of  the  court 
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that  dfefehdant*  and  an  intervener  were  entitled 
to  the  use  of  all  the  waters. 

Appeal  from  District  Court,  Utah  County; 
A.  B.  Morgan,  Judge. 

Action  by  M.  J.  Cleary  against  Amelia 
Daniels,  wherein  the  Price  Kiver  Irrigation 
Company  intervened.  From  decree  for  de- 
fendant and  intervener,  plalntlfl  appeals. 
AflDrmed  In  i>art  and  reversed  in  part,  and 
cause  remanded,  with  directions. 

Thurman,  Wedgwood  *  Irvine,  of  Salt  Lake 
City,  for  appellant  Booth  &  Booth,  of  Provo, 
for  respondent  Daniels.  M.  Thomas,  of  Salt 
l;Ake  City,  for  Intervener. 

FRICK,  G.  J.  Plaintiff's  counsel.  In  their 
al>8tract,  give  a  correct  synopsis  of  the  alle- 
gations of  the  complaint  In  the  following 
words: 

"The  complaint  alleged  that  plaintiff  was  and 
is  the  owner  of  the  north  half  of  the  southeast 
quarter  and  the  north  half  of  the  southwest 
quarter  of  section  25,  township  10  south,  of 
range  7  east,  Utah  county,  Utah. 

"That  there  is  a  small  spring  of  water  on 
this  land  which  plaintiff  at  considerable  ex- 
pense had  diverted  to  his  house  for  tlomestic 
use. 

"That  on  the  23d  day  of  June,  1915,  defendant 
wrongfully  entered  upon  said  land  and  destroy- 
ed phiintiS's  ditch  and  means  of  diversion  of 
said  water  and  turned  the  same  down  the  hill- 
sade  into  a  canyon,  to  plaintiff's  damage  in  the 
sum  of  $200. 

"Plaintiff  prayed  for  damages  in  the  sum  of 
$200  and  for  an  injunction." 

Defendant  in  her  answer  in  effect  denied 
all  the  allegations  of  the  complaint  except 
that  there  Is  a  spring  of  water  as  described 
In  the  complaint  The  defendant,  however, 
also  set  up  the  right  to  use  the  waters  of  said 
spring  by  prior  appropriation  and  use  for  a 
beneficial  purpose,  to  wit,  for  the  purpose  of 
irrigating  her  land;  and  she  further  alleged 
that,  if  the  plaintiff  Is  the  owner  of  the  land 
described  in  the  complaint,  he  acquired  title 
thereto,  and  especially  to  the  waters  of  said 
spring,  subject  to  the  rights  of  the  defendant 
to  use  the  same  for  the  purpose  aforesaid. 
The  defendant  prayed  Judgment  that  the 
plaintiff  take  nothing  by  his  action ;  that  she 
be  adjudged  to  be  the  owner  of  the  waters  of 
said  spring  "for  the  Irrigation  of  her  said 
lands  during  the  Irrigation  season  and  for 
watering  stock  during  the  whole  of  each 
year."  She  also  prayed  for  an  injunction, 
and  for  general  relief. 

The  plaintiff  replied  to  that  portion  of  the 
answer  in  which  is  stated  the  defendant's 
right  to  the  waters  of  said  spring,  and  he  re- 
stated his  claims  thereto  and  reiterated  the 
prayer  of  his  complaint. 

The  Price  River  Irrigation  Company,  a  cor- 
poration, hereinafter  called  intervener,  filed 
a  complaint  in  intervention  in  which  it  claim- 
ed all  the  waters  flowing  in  the  ravine  in 
which  said  spring  is  situated,  and  pleaded 
two  decrees  theretofore  entered  by  a  court  of 
competent  Jurisdiction  by  virtue  of  which  it 
claimed  the  right  to  said  waters. 


A  Jury  was  Impaneled  to  determine  the 
question  of  damages  only,  and  the  court  dis- 
posed of  the  whole  case  respecting  the  rights 
of  the  parties  to  the  waters  of  said  spring. 
The  court,  however,  also  directed  the  Jury  to 
return  a  verdict  of  no  cause  of  action  in  fa- 
vor of  the  defendant  on  the  question  of  dam- 
ages. The  court  entered  a  Judgment  or  de- 
cree in  favor  of  the  defendant  and  the  inter- 
vener and  enjoined  the  plaintiff  from  inter- 
fering with  the  waters  of  said  spring. 

The  plaintiff  apipeals,  and  insists  that  the , 
court  erred  in  its  findings  of  fact  and  con- 
clusions of  law  and  decree. 

The  plaintiff  directs  most  of  his  arguments 
against  the  findings  of  fact,  conclusions  of 
law,  and  decree  in  favor  of  the  Intervener. 
He,  however,  also  assails  the  findings  of  fact, 
conclusions  of  law,  and  decree  in  favor  of  the 
defendant.  For  reasons  hereinafter  ap];>ear- 
Ing,  we  shall  dispose  of  the  appeal  against 
the  defendant  first 

The  spring  In  question  is  located  near  the 
head  of  a  ravine  which  in  the  findings  is  call- 
ed "Daniels'  hollow."  The  spring  Is  very 
near  the  simimlt,  which  divides  the  water- 
shed, and  the  ground  Immediately  surround- 
ing the  spring  is  of  a  very  wet  or  boggy  na- 
ture. The  spring  is  located  on  the  side  of  a 
mountain  and  within  eight  or  ten  feet  of  the 
bottom  of  the  ravine  aforesaid.  All  of  the 
waters  of  said  spring,  when  mingled  and  in 
connection  with  the  waters  produced  by  the 
melting  snow  and  the  waters  of  other  springs 
situated  lower  down  in  said  ravine  or  hol- 
low,- the  court  finds  flow  down  said  ravine 
and  have  been  used  by  the  defendant  and  her 
predecessors  in  interest  for  more  than  35 
years  preceding  the  commencement  of  the  ac- 
tion during  the  irrigation  season  of  each  year 
for  the  purpose  of  irrigating  the  pasture  and 
other  lands  of  the  defendant  which  are  locat- 
ed down  the  ravine  or  hollow  about  a  mile 
and  a  half  from  the  spring.  The  court  fur- 
ther finds: 

"That  the  waters  from  said  'Daniels'  hollow' 
vary  in  their  quantity  from  time  to  time,  and 
at  times  there  is  more  than  sufficient  water 
flowing  down  the  said  'Daniels'  hoUow'  to  ir- 
rigate the  portion  of  the  lands  of  the  defendant 
which  have  heretofore  been  irrigated  therefrom 
such  times  of  excess,  the  surplus  waters  of  said 
'Daniels'  hollow'  flow  over  and  across  the  lands 
of  the  defendant  into  'White  river,'  which  is 
a  tributary  of  Price  river,  in  Carbon  county, 
State  of  Utah.    •    •    • 

"That  the  lands  of  the  defendant  are  of_  a 
porous  nature,  and  they  require  large  quantities 
of  water  to  irrigate  them;  that  the  seepage  and 
drainage  water  from  the  lands  of  the  defendant 
finds  its  way  into  White  river,  and  thence  into 
Price  river,  whither  said  lands  of  the_  defend- 
ants are  irrigated  from  the  waters  of  said  'Dan- 
iels' hollow'  or  from  other  sources. 

"That  the  springs  arising  on  the  lands  of 
plaintiff,  •  *  •  and  called  in  this  action  the 
'Cleary  spring*  are  a  portion  of  the  waters  of 
said  'Daniels'  hollow,'  and  the  waters  from  said 
spring  were  included  in  the  appropriation  of 
said  waters  by  said  James  A.  Bean,  and  the  use 
of  the  waters  from  said  'Cleary  sprmg'  has  been 
continuous  and  uninterrupted  for  the  irrigation 
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of  the  said  lends  of  the  defendant  dnrliiK  the 
irrigation  season  of  each  and  every  year  since 
the  year  1878,  and  6aid  use  has  been  made  by 
the  defendant  and  hpr  prMlecessors  in  intprcst,  as 
the  owners  of  said  lands  in  said  section  30,  town- 
ship 10  south,  of  range  8  east.    •    •    » 

"That  the  plaintiff  has  no  rights  whatsoever  in 
or  to  the  waters  of  'Cleary  spring'  or  'Daniels' 
hollow,'  but  the  defendant  and  the  intervener 
are  the  owners  of  the  right  to  use  the  whole  of 
the  waters  of  said  'Cleary  spring*  and  'Daniels' 
hollow'  during  the  whole  of  each  and  every 
year." 

*  Upon  the  foregoing  and  other  supplemen- 
tary  findings  the  court  made  Its  conclusions 
of  law  and  entered  its  decree  In  which  it  de- 
creed that  the  defendant  had  the  primary 
right  to  the  use  of  the  waters  of  said  spring 
for  the  purpose  of  Irrigating  25  acres  of  land, 
and  pennanently  enjoined  the  plaintiff  from 
Interfering  with  the  waters  of  said  spring 
and  with  the  defendant  In  using  the  same. 

In  view  that  we  are  now  considering  the 
appeal  as  It  affects  the  defendant,  we  have 
only  referred  to  the  findings  and  decree  In 
her  favor.  Counsel  for  apiKllant  Insists  that 
the  findings  are  not  supported  by  the  evi- 
dence. After  a  careful  reading  of  the  evi- 
dence, we  are  forced  to  the  conclusion  that, 
with  the  exceptions  hereinafter  to  be  noticed, 
the  findings  are  not  only  supported  by,  but 
they  accord  with,  the  great  weight  of  the  evi- 
dence. It  Is  hot  practical  to  set  forth  the 
evidence,  and  It  must  sulllcc  to  say  that  the 
foregoing  Is  our  conclusion  as  we  gather  It 
from  the  whole  evidence.  The  difficulty  with 
the  findings  is  not  that  they  are  not  support- 
ed by  the  evidence,  but  It  Is  that  In  some  re- 
spects they  are  not  specific  and  are  not  re- 
sponsive to  the  whole  evidence. 

[1]  For  example:  Both  the  findings  and 
the  decree  are  general  and  sweeping  with  re- 
spect to  defendant's  right  to  use  the  waters 
of  the  spring  for  the  purpose  of  Irrigation. 
That  Is,  so  far  as  the  findings  and  decree  are 
concerned,  there  Is  no  limit  of  tlrao  fixed 
within  which  the  defendant  may  use  the  wa- 
ters of  the  spring ;  yet  the  evidence  is  beyond 
question  that  there  Is  only  a  certain  part  of 
each  year  within  which  the  defendant  has 
used  and  can  use  the  waters  from  said 
spring.  Then  again,  the  evidence  \b  beyond 
dispute  that  when  the  hot  summer  months 
are  reached  the  waters  of  said  spring  cease 
to  flow  In  suflident  quantity  to  be  available 
to  the  defendant,  and  that  that  condition  con- 
tinues until  the  spring  of  the  following  year 
when  the  snows  begin  to  melt  In  other 
words,  the  evidence  clearly  shows  that  dur- 
ing the  spring  and  early  summer  months, 
reaching  Into  the  month  of  July,  or  later,  the 
melting  snows  greatly  augment  the  flow  of 
water  from  the  spring  in  question,  and  that 
the  flow  therefrom  continues  until  -late  In 
the  month  of  July,  some  witnesses  put  It  as 
late  as  the  latter  part  of  August.  The  evi- 
dence, however.  Is  quite  convincing  that  as  a 
general  rule  possibly  In  July,  and  certainly 
In  the  latter  part  of  August  in  each  year,  the 
waters  of  the  spring  are  not  available  to  the 
defcudaut,  for  the  reason  thul  by  that  time 


the  snow  waters  have  practically  til  dis^- 
peared,  and  there  is  not  sufllclent  water  left 
to  flow  down  the  ravine  or  hollow.  When 
that  time  arrives  the  water  fiowlng  from  the 
spring  disappears  by  evaporation  and  by 
sinking  into  the  earth  within  a  very  short 
distance  after  it  leaves  the  spring.  It  Is  true 
that  the  defendant  contends  that  the  waters 
from  the  spring  nevertheless  reach  her  land, 
which  Is  a  mile  and  a  half  farther  dowi>  the 
hollow,  by  underground  seepage.  There  are, 
however,  two  answers  to  that  contention. 
The  first  one  Is  that  there  Is  nottilug  aave 
pure  speculation  to  support  the  contention, 
while  there  la  considerable  evidence  to  the 
contrary;  and  the  second  answer  is  that  the 
evidence  is  beyond  all  question  that  no  wa- 
ter reaches  the  defendant's  land  after  the 
last  of  August  While  It  is  true  that  the 
evidence  shows  that  there  are  puddles  stand- 
ing here  and  there  in  the  bottom  of  the  ra- 
vine, yet  the  evidence  Is  conclusive  that  the 
water  ceases  to  flow,  and  if  there  is  a  slight 
How  It  does  not  extend  back  or  up  to  the 
spring  in  question.  The  defendant,  testitying 
on  her  own  behalf,  said: 

"The  land  that  we  irrigate  at  the  ranch  is  a 
biaclf  loam.  It  wiU  not  raise  crops  without  ir- 
rigation. We  commence  using  aU  of  the  water 
trom  Daniels'  hollow  about  the  Ist  of  May 
We  continue  to  use  it  ontU  about  the  last  of 
August 

[2, 3]  She  has  stated  the  fact  in  that  re- 
gard as  favorable  to  her  contention  as  any 
witness,  and  more  favorable  than  some  of 
them.  There  is  a  period  of  time,  therefore, 
between  the  1st  day  of  September  of  one 
year  and  the  1st  day  of  May  in  the  following 
year  that  the  defendant  has  not  used,  does 
not  and  cannot  use,  the  waters  of  the  spring 
tor  any  purpose.  While  it  Is  true  that  in  her 
prayer,  as  we  have  seen,  she  claimed  the  wa- 
ters of  the  eprlng  for  the  entire  year,  yet 
there  is  not  a  word  of  evidence  In  support  of 
that  claim.  She  therefore  cannot  prevent  the 
plaintiff  from  using  the  water  when  she  can- 
not use  it  Long  on  Irrigation,  i  60,  p.  108. 
As  before  stated,  therefore,  the  findings  of 
the  court  and  the  decree  are  too  sweeping  as 
against  the  plaintiff,  and  that  Is  espedally 
true  with  regard  to  the  portion  of  the  decree 
containing  the  Injunction.  While  it  is  true 
that  under  both  the  law  and  the  evidence  the 
defendant  has  a  prior  and  paramount  right 
to  use  the  water  of  the  spring  as  against  the 
plaintiff,  yet  she  has  no  right  to  the  water 
except  as  she  puts  It  to  a  beneficial  use.  In 
2  Kiuney  on  Irrigation,  etc.  (2d  Ed.)  i  648. 
the  law  governing  springs  Is  clearly  and 
tersely  stated  lu  the  following  words: 

"The  waters  of  a  flowing  stream  may  be  ap- 
propriated at  its  source  in  a  spring,  as  well  as 
the  waters  of  the  spring  itself.  •  •  ♦  But 
after  the  waters  of  a  snring  have  passed  into 
a  stream  to  which  the  rights  of  prior  appropri- 
ators  have  attached,  the  water  cannot  be  taken 
from  the  spriuj;  to  their  injury  by  a  Inter  ap- 
piopriator;  uuJ  it  is  immaterial  whether  the 
water  reaches  the  stream  by  percolation  or 
seeiiUKC. 
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*'And  again,  rights  cannot  be  acquired  to  the 
waters  of  springs  situated  along  the  cliannel  of 
a  stream  and  naturally  flowing  into  it,  and 
which  constitute  its  direct  source  of  supply,  by 
entering  upon,  cleaning  out,  and  thereby  in- 
creasing the  water  supply,  as  against  prior  ap- 
propriators  of  all  of  the  waters  of  the  stream. 
But  where  the  spring  is  not  a  source  .of  supply 
of  a  stream,  tbin  is  no  question  as  to  th? 
right  to  appropriate  the  waters  thereof.  So 
also  one  who  first  appropriates  the  wnters  of  a 
spring  on  the  public  lands  may  continue  to  usp 
such  water,  as  against  one  who  subsequentl.v 
acquires  title  to  the  land  on  which  the  sprintr 
is  situated." 


[4,1]  Under   the   law   and   the   evidence. 
ttaeref<we,  tbe  defendant  has  a  prior  right  to 
the  use  of  the  waters  of  the  spring  durlnR 
tbe  months  of  May,  June,  July,  and  August 
of  each  year,  since  during  those  months  she 
ai>pUes  the  same  to  a  useful  purpose.    After 
that  time,  however,  she  has  no  right  to  the 
waters  of  said  spring  for  two  reasons:    (1) 
Because'  she  no  longer  uses  tbe  water ;   and 
(2)  because  the  waters  of  the  spring  then 
cease  to  flow  down  to  her  land,  and  therefore 
are  no  longer   available  to   her.    Notwith- 
standing the  fact,  however,  that  the  evidence 
is  clearly  to  the  foregoing  effect,  the  court 
nevertheless  enjoined  the  plaintiff  from  using 
any  of  the  water  of  said  spring  for  any  pur- 
pose.   In  that  regard,  as  we  have  shown,  the 
findings  and  decree  are  too  sweeping  and  are 
wholly  unsupported  by  the  evidence.    If  wa- 
ter were  lllie  other  property  to  which  one 
may  acquire  absolute  title,  then,  as  a  matter 
of  coarse,  the  owner  has  the  right  to  pre- 
vent all  Interference  therewith  by  any  one, 
and  he  may  do  so  regardless  of  whether  he 
himself  uses  the  property  or  not.    The  de- 
cree and  injunction  In  this  case  seem  to  be 
based  upon  that  theory.     Such  Is,  however, 
not  the  law  with  respect  to  the  use  of  water. 
Water  in  this  arid  region  Is  too  precious  to 
be  wasted.    While  the  prior  appropriator  ac- 
quires the  right  to  use  he  does  not  obtain  title 
to  any  specific  water.    He  only  acquires  the 
right  to  tbe  use  of  a  specific  quantity  of  wa- 
ter either  for  a  limited  time  in  each  year  or 
during  the  whole  of  the  year.    Although  the 
owner  has  acquired  a  prior  right  to  the  use 
of  water,  yet  if  he  does  not  use  It  during  a 
portion  of  tbe  year,  or  if  he  cannot  make  It 
available  by  reason  of  natural  conditions  like 
those  before  stated,  he  cannot  prevent  anoth- 
er from  using  the  water  during  the  period  of 
time  that  be  cannot  use  it,  or  make  it  avail- 
able for  use;    While,  under  such  circumstanc- 
es, be  retains  all  of  his  rights  to  the  water, 
yet  he  may  not  insist  that  the  water  be  wast- 
ed merely  because  he  has  a  prior  right  to  use 
it.    As  a  matter  of  course,  under  such  cir- 
cumstances, the  one  who  puts  the  water  to  a 
beneficial  use  may  do  so  only  during  the 
time  the  first  appropriator  does  not  or  can- 
not use  it,  and  the  one  who  then  uses  it  may 
make  no  use  thereof  which  will  In  any  way 
affect  the  quantity  or  quality  of  the  water 
during  the  period  of  time  the  first  appropria- 
tor has  tlie  right  to  its  use. 
What,  then,  should  the  findings  and  judg- 


ment be  In  this  caaeT    Here  tlie  plaintiff 
brings  an  action  for  damages  which  he  claims 
to  have  sustained  by  reason  of  the  defend- 
ant's  interference  with  his  spring,  which  la 
situated  entlrdy  on  his  land.    While  the  de- 
fendant denies  tbe  physical  acts  complained 
of,  she  also  claims  a  prior  and  exclusive  right 
to  the  use  of  the  water  flowing  from  the 
spring,  and  therefore  insists  that  she  has  not 
interfered  with  any  of  plaintitTs  rights.    She 
also  proves  that  the  plaintiff  acquired  title 
to  the  land  upon  which  the  spring  Is  situat- 
ed some  30  years  after  she  and  her  predeces- 
sors  in   interest   used   the   waters   of   the 
spring  for  a  useful  purpose,  and  that  he  ac- 
quired the  title  subject  to  her  rights,  which 
is  clearly  expressed  in  the  patent.    The  proof 
also  shows  that  the  contentions  of  the  de- 
fendant are  true,  but  it  also  shows  that  she 
has  only  used  the  water  In  tbe  past  (and 
does,  and  can  only,  use  the  waters  flowing 
from  the  spring)  for  but  four  months  of  each 
year.    The  evidence  is,  however,  clear  that 
the  spring,  during  the  eight  months  of  each 
year  that  she  does  not  use  the  waters  there- 
from, nevertheless  discharges  a  small  quan- 
tity of  water  which  can  be  used- for  culinary 
purposes  by  the  plaintiff.    True,  the  plaintiff, 
in  seeking  to  make  use  of  the  waters  for 
that  purpose,  undertakes  to  entirely  exclude 
tbe  defendant  from  making  any  use  thereof. 
Now,  the  evidence  discloses  that  on  the  6th 
day  of  July,  in  the  year  1016,  the  waters  dis- 
charged from  the  spring  amounted  to  about 
four  gallons  per  minute.    That  was  perhaps 
more  than  its  normal  flow,  because  the  plain- 
tiff had  dug  into  the  side  of  the  mountain, 
and  thereby  had  augmented  the  flow.    From 
all  the  evidence  It  is  made  clear,  however, 
that  the  flow  from  the  spring  for  many  years 
has   been   some  amount   (some  years   more, 
some  years  less),  between  the  1st  day  of  Sep- 
tember of  one  year  and  the  1st  day  of  May  In 
the  following  year.    That  is  the  period  of  low 
water,  and  It  also  is  the  period  during  which 
the  evidence  shows  the  defendant  in  the  past 
had  not  used  the  waters,  and,  in  consequence 
of  tbe  meager  flow  and  the  great  distance 
that  the  spring  ts  situated  from  her  premises, 
she  cannot  make  It  available  for  use.    Tlie 
court,  however,  failed  to  make  a  finding  in 
accordance  with  the  evidence  that  the  defend- 
ant's   use   of   the   waters   from    the   spring 
should  be  limited  to  the  four  months  com- 
mencing May  1st  and  ending  September  1st 
of  each  year,  and  also  failed  to  so  limit  her 
rights  in  the  decree.    In  so  far  as  the  find- 
ings extend  tbe  defendant's  right  to  use  the 
waters  from  said  spring  during  the  period  of 
time  aforesaid,  they  are  not  supported  by 
the  evidence,  and  in  so  far  as  tbe  decree  de- 
nies the  plaintiff  the  right  of  the  use  of  wa- 
ters from  said  spring  during  the  whole  of 
the  year,  the  decree,  under  the  circumstances. 
Is  contrary  to  law.    As  between  the  plaintiff 
and  the  defendant,  therefore,  the  findings  and 
decree  as  they  now  exist  cannot  be  sustained. 
As  to  them,  therrfore,  the  decree  slioiild  be, 
and   It    accordingly    Is,   reversied;    and   tba 
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cause  is  remanded  to  the  district  court  of 
Utah  county,  with  directions  to  make  tbe 
findings  of  fact  conform  to  the  evidence  in 
the  following  particulars:   To  malce  findings 
to  the  effect  that  the  defendant  has  a  prior 
right  to  the  use  of  all  of  the  waters  from 
said  spring  from  the  1st  day  of  May  to  the 
1st  day  of  September  of  each  year,  and  that 
during  said  period  of  time  the  plaintiCf  has 
no  right  whatever  in  or  to  the  waters  flowing 
from  said  spring  or  any  part  thereof;    that 
from  the  1st  day  of  September  in  each  year 
to  the  1st  day  of  May  in  the  following  year 
the  plaintiff  has  tbe  right  to  take  and  use  so 
much  of  the  waters  of  said  spring  as  he  may 
need  for  household  or  culinary  purposes  in 
bis  home.    The  court  shall  also  enter  a  de- 
cree to  tbe  effect  that  in  using  the  waters 
from  said  spring  the  plaintiff  shall  in  no 
way  interfere  with  said  spring  or  do  any  act 
or  thing  by  which  the  surface  flow  thereof  or 
the  underground  seepage  therefrom  shall  be 
diinlnlshed  in  quantity  or  quality  during  the 
period  of  time  commencing  May  1st  and  end- 
ing September  1st  of  each  year.    The  court 
is  also  directed  to  modify  any  other  part  of 
tbe  findings,  conclusions  of  law,  and  decree 
that  may  be  necessary  to  malce  them  conform 
to  tbe  foregoing  directions.    In  so  far  as  the 
findings,  conclusions  of  law,  and  decree  con- 
form to  the  foregoing  modifications  and  direc- 
tions as  between  the  plaintiff  and  the  defend- 
ant, they  are  approved  and  affirmed. 

Plaintiff's  counsel,  however,  also  asaall  the 
findings  and  decree  upon  the  ground  that  nei- 
ther the  quantity  of  tbe  water  that  the  d^ 
fendant  may  use  nor  the  amount  of  the  land 
that  she  may  irrigate  is  definitely  fixed  In 
the  findings  or  decree.  In  view,  however, 
that  the  plaintiff  in  bis  complaint  only  claims 
the  waters  flowing  from  the  spring,  and  in 
view  that  he  in  no  event  has  any  rights  to 
the  waters  of  said  spring,  except  for  tbe  pe- 
riod of  time  and  for  the  purpose  oeiore  stat- 
ed, he  in  no  way  is  affected,  much  less  preju- 
diced, by  the  matters  last  complained  of, 
even  though  it  were  held  that  the  findings 
and  decree  with  respect  tbereto  are  too  gen- 
eral, a  matter  on  which,  for  the  reason,  stat- 
ed, we  express  no  opinion. 


Plaintiff,  however,  also  vigorously  assails 
tbe  findings  and  decree  in  favor  of  the  inter- 
vener. As  to  the  rights  of  the  intervener 
the  court  found: 

"That  the  said  Intervener,  both  by  Its  plead- 
Idks  and  also  by  stipulation  made  in  open  court, 
admits  that  tbe  rights  of  the  defendant  are  su- 
perior to  the  rights  of  the  intervener  in  and  to 
the  waters  of  said  'Daniels'  hollow,'  and  tha^ 
whenever  the  waters  of  said  'Daniels'  hollow 
are  not  more  than  sufficient  to  irrigate  the  por- 
tion of  the  loads  of  the  defendant  wliich  she  has 
heretofore  irrigated  from  said  hollow,  then  the 
defendant  is  entitled  to  turn  all  of  the  waters 
of  said  hollow  upon  her  said  lands  for  the  bene- 
ficial irrigation  thereof." 

Tbe  decree  follows  the  finding.  We  re- 
mark that  in  view  of  the  state  of  tbe  record 
we  entertain  serious  doubts  respecting  oar 
rights  to  review  tbe  assignments  of  error  aa 
against  the  Intervener.  For  the  reason,  how- 
ever, that  in  tbe  findings  and  decree  all  tbe 
rights  of  the  Intervener  are  made  subject  to 
tbe  rights  of  the  defendant,  and  in  view  that 
during  the  period  of  time  from  September 
1st  to  May  1st  of  the  following  year  the  in- 
tervener never  has  used,  nor  can  use,  the 
waters  from  said  spring,  and  for  the  reason 
that  plaintiff's  right  to  the  use  of  tbe  waters 
of  said  spring  are  necessarily  limited,  aa 
hereinbefore  stated,  and  hence  cannot  be  af- 
fected by  said  finding  or  decree,  we  express 
no  opinion  respecting  our  power  to  review 
the  assignments  against  the  intervener.  If, 
as  counsel  contends,  however,  the  decree 
in  favor  of  the  intervener  in  so  far  as  It 
can  possibly  affect  the  plaintiff  is  void  be< 
cause  not  supForted  by  the  pleadings,  then 
again  the  plaintiff  cannot  legally  be  affected 
or  prejudiced  thereby. 

For  the  reasons  stated,  and  to  the  extent 
indicated,  tbe  findings,  conclusions  of  law, 
and  decree  are  modified,  and  the  cause  is  re- 
manded to  the  district  court  of  Utah  county, 
with  directions  to  make  findings,  conclusions 
of  law,  and  enter  a  decree  in  conformity  with 
the  directions  hereinbefore  stated.  Eadi 
party  is  required  to  pay  his,  her,  or  its  own 
costs,  as  tbe  case  may  be. 

Mccarty,  CORFMAN,  and  0IDEX)N,  jj., 
concur.  THURMAN,  J.,  not  partidpatliig. 
disqualified. 
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(50  Ctab,  605) 

CLEART  V.  DANIELS  et  aL    (PRICE  RIVER 

IRR.  CO.,  Intervener).    (No.  3062.) 

(Supreme  Court  of  Utah.    Aug.  8,  1917.    On 

Petition  for  Rehearing,  Oct.  5,  1917.) 

1.  Watebs  and  Water  CoirBSES  ®=247(1)— 
Diversion— Damages— ScTFFiciBNCY  of  Evi- 

DBKCE. 

On  counterclaim  for  damages  from  plain- 
tiff's diversion  of  water,  used  by  defendants  to 
irrigate  their  lands,  evidence  held  sufficient  to 
support  the  findings  of  the  jury  that  defend- 
ants sustained  damages  in  the  sum  of  $26ti. 

On  Petition  for  Rehearing. 

2.  Waters  and  Watkb  Courses  €=»87— Ap- 
propriation— Diversion — Instruction. 

The  suit  regarding  the  waters  of  a  creek, 
wherein  defendants  claimed  damages  by  plain- 
tifTs  diversion,  an  instruction  that  defendants 
were  entitled  to  use  without  molestation  suffi- 
cient of  the  waters  of  the  creek  to  mature  what- 
ever crops  they  had  growing  on  their  land  wa- 
tered from  the  creek,  so  if  the  jury  found  that 
plaintiff  interfered  with  defendant's  use  of  the 
water  by  diverting  it,  and  deprived  defendants 
of  their  right  to  use  it,  defendants  would  be  en- 
titled to  whatever  damages  the  preponderance 
of  the  evidence  showed  they  sustained  by  the  di- 
yersion.  did  not  submit  any  true  or  correct  rule 
by  which  the  damages  could  have  been  deter- 
mined. 

Appeal  from  District  Court,  Utab  County; 
A.  B.  Morgan,  Judge. 

Action  by  Annie  Cleary  against  Amelia 
Daniels  and  Hannah  Gallagher,  wherein  the 
Price  River  Irrigation  Company  intervened. 
From  a  Judgment  for  defendant  and  intervener, 
plaintiff  appeals.     Affirmed. 

Thnrman,  Wedgwood  &  Irvine,  of  Salt  Lake 
City,  for  appellant.  Booth  &  Booth,  of  Provo, 
for  respondents.  M.  Thomas,  of  Sale  Lake  City, 
for  intervener. 

GIDEON,  J.  The  complaint  alleges  that 
the  plaintiff  Is  the  owner  of  a  half  section 
of  land  located  in  Utah  county,  and  that  such 
lands  are  barren  without  irrigation,  but  pro- 
ductive with  irrigation ;  that  to  obtain  water 
to  irrigate  sold  lands  plaintiff  made  appli- 
cation to  the  state  engineer  to  appropriate 
2.3  cubic  feet  per  Be,cond  of  the  waters  flow- 
ing in  an  unnamed  creek  near  said  lands; 
that  tinder  that  application  she  became  the 
owner,  and  is  the  owner,  of  that  amount  of 
water  in  said  creek  from  April  1st  to  Octo- 
ber 31st  of  each  year ;  that  on  the  22d  day  of 
June,  1915,  and  prior  thereto,  defendants 
wrongfully  placed  a  dam  in  said  stream  and 
diverted  the  waters  from  plaintiff's  flume 
and  ditch,  and  turned  the  same  back  into 
the  natural  channel  of  the  creek,  and  plain- 
tiff has,  by  reason  thereof,  sustained  dam- 
ages by  loss  of  crops.  Plaintiff  asks  for  In- 
junctive relief  and  for  damages. 

Defendant's  answer  admits  the  filing  of 
the  application  by  the  plaintiff  in  the  state 
engineei-'s  office,  denies  plaintiff's  rights  to 
any  portion  of  the  waters  of  said  creek,  and 
denies  any  damage  to  plaintiff  by  any  act  of 
defendants.  Defendants  affirmatively  allege 
aa  a  counterclaim  against  the  plaintiff  that 
they  are  the  owners  of  200  acres  of  land  lo- 
cated at  or  near  the  outlet  of  the  canyon 


tlirough  which  said  creek  runs,  and  that  the 
same  is  barren  without  irrigation,  but  will 
produce  valuable  crops  with  irrigation,  and 
that  they  and  their  predecessors  in  interest 
have  continuously  used  all  of  the  waters  of 
said  creek  to  irrigate  the  lands  now  owned 
by  the  defendants  for  more  than  30  years 
last  past,  and  that  the  same  has  been  used 
for  the  purpose  of  Irrigating  said  lands,  on 
which  hay  and  other  crops  have  been  grown ; 
that  the  plaintiff,  in  the  month  of  June,  1915, 
and  at  various  other  times,  diverted  the  wa- 
ters from  the  natural  channel  of  said  stream 
and  turned  the  same  npon  plaintiff's  lands 
against  the  rights  of  the  defendants,  and 
that  by  reason  thereof  defendants  have  suf- 
fered damages.  Defendants  ask  for  a  decree' 
that  they  are  the  owners  of  the  right  to  the 
use  of  the  waters  of  said  creeic  for  Irrigation 
and  watering  stock  during  the  entire  year, 
that  plaintiff  be  enjoined  from  interfering 
with  such  use,  and  for  damages. 

The  reply  admits  that  plaintiff  diverted 
the  waters  at  the  point  mentioned  in  the 
complaint;  alleges  that  she  had  the  right  so 
to  do;  denies  that  the  defendants  have  the 
light  or  title  to  the  use  of  said  waters,  and 
denies  all  other  allegations  of  defendants' 
answer. 

The  Price  River  Irrigation  Company  filed 
a  complaint  in  intervention  in  which  it  claim- 
ed all  the  waters  flowing  in  said  stream,  and 
pleaded  two  decrees  theretofore  entered  by 
a  court  of  competent  jurisdiction  by  virtue 
of  which  it  claimed  the  right  to  the  use  of 
said  waters. 

A  jury  was  Impaneled  to  determine  the 
question  of  damages.  The  other  issues  were 
determined  by  the  court 

The  litigation  here  Involves  the  right  to 
the  use  of  the  waters  ot  a  small  cre^  run- 
ning through  and  out  of  what  is  known  in 
the  testimony  as  Hunter's  or  South  canyon. 
The  lands  of  the  defendants  lie  at  the  moutb 
or  opening  of  this  canyon,  and  the  canyon  ex- 
tends westerly  about  three  or  four  miles  into 
the  mountains  and  near  what  Is  known  as 
Soldier  Summit.  The  stream  in  this  canyon 
is  fed  from  sprldgs  near  its  head  and 
along  its  conrse  and  by  melting  snows  in  the 
spring  and  early  summer.  During  the  melt- 
ing of  the  snow  there  is  much  more  water 
In  the  stream  than  at  any  other  season  of  the 
year.  The  plaintiff's  lands  are  located  near 
this  stream  a  mile  or  more  above  the  lands 
of  the  defendants,  and  are  so  located  tbat  thd 
waters  can  be  diverted  from  the  stream  by 
means  of  flumes  and  ditches  so  as  to  be  taken 
upon  the  lands  of  the  plaintiff.  The  Jury 
re-urned  a  verdict  assessing  the  defendants' 
damages  in  the  sum  o£  $266,  and  the  conri! 
made  findings  and  conclusions  in  favor  of 
the  defendants  and  against  the  plaintiff,  and 
awarded  the  defendants  the  right  to  the  use 
of  sufficient  of  the  water  of  said  creek  to  irri- 
gate twenty-five  acres  of  land,  and  decreed 
all  the  remainder  or  surplus  waters  to  belong 
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to  tbe  intervener,  tbe  Price  River  Irrigation 
Company,  and  tbat  tlie  plaintiff  liad  no  rlgtit 
to  the  use  of  the  waters  of  said  stream.  Tbe 
conrt  enjoined  plaintiff  from  in  any  way  in- 
terfering with  or  diverting  any  of  the  waters 
of  said  Hunter's  canyon,  also  known  as 
South  canyon,  or  to  interfere  with  the  use 
of  tbe  same  by  the  defendants  or  intervener. 
The  defendants  and  intervener  are  decreed 
to  have  the  right  to  have  said  waters  flow 
down  said  canyon  unobstructed  to  the  lauda 
of  the  defendants  and  to  White  river,  a  trlb- 
ntary  of  Price  river. 

From  ttiat  Judgment  plaintiff  appeals.  The 
principal  contention  of  the  plaintiff  is  tbat 
tbe  findings  of  tbe  court  and  its  Judgment 
are  not  supported  by  the  testimony. 

The  conrt,  among  other  things,  made  tlie 
following  findings: 

"(6)  That  there  is  a  natural  stream  of  water 
rising  in  and  running  down  a  certain  hollow  or 
canyon  lying  to  the  west  of  the  lands  of  the  de- 
fendant, said  hollow  or  canyon  having  been  des- 
ignated in  tliis  action  as  'South  canyon'  or 
'Hunter's  canyon.' 

"(6)  That  in  the  year  1878  one  James  A. 
Bean,  being  then  the  owner  of  a  squatter's 
right  in  and  to  the  said  lands  of  the  defendants, 
was  using  the  same  for  a  pasture;  and  while  so 
using  the  said  lands  for  a  pasture  made  ditches 
and  canals  leading  from  the  stream  flowing 
then  down  said  'Hunter's  canyon,'  and  conduct- 
ed the  waters  therefrom  onto  a  portion  of  the 
said  lands  of  the  defendants,  and  used  the  said 
water,  for  the  purpose  of  irrigating  the  said 
lands  and  causing  the  grass  and  other  vegeta- 
tion then  growing  on  said  lands  to  grow  and 
increase  in  growth." 

In  its  seventh  finding  tbe  court  traced  tbe 
chain  of  title  or  use  from  the  ownership  of 
James  A.  Bean  to  tbe  defendants,  and  con- 
cerning the  amount  of  water  that  the  defend- 
ants are  -entitled  to  use  makes  the  follow- 
ing finding: 

"That  the  said  lands  of  the  defendants  are  of 
a  porous  nature,  and  they  require  large  quan- 
tities of  water  t"  irrigate  them ;  that  the  duty 
of  water  upon  said  land  when  there  is  a  large 
stream  flowing  thereon  is  70  acres  to  the  sec- 
ond foot  of  continuous  flow  of  water,  but  when 
the  water  flowing  in  said  canyon  is  not  to  ex- 
ceed one  cubic  toot  of  water  per  second,  then 
the  duty  of  water  upon  the  defendants'  lands  is 
not  to  exceed  25  acres  to  the  second  foot;  that 
the  seepage  and  drainage  water  from  the  lands 
of  the  defendants  finds  its  way  Into  said  Wliite 
river  and  thence  into  Price  river;  that  each  and 
all  the  allegations  of  the  defendants'  counter- 
claim are  true." 

The  court  also  found: 

"That  the  intervener  is  the  owner  of  the  right 
to  the  use  o£  all  the  waters  of  said  Hunter's 
canyon'  which  are  not  necessary  for  the  use  of 
the  defendants;  tbat  the  said  rights  of  tbe  in- 
tervener were  acquired  by  prior  appropriation 
and  use  for  bencticial  purposes,  and  are  superior 
to  any  and  all  rights  of  plaintiff  to  said  waters; 
that  the  plaintiff  has  no  liphts  whatsoever  in  or 
to  any  portion  of  tlie  waters  of  said  Hunter's 
canyon,  but  the  defendants  and  tbe  intervener 
are  tbe  owners  of  tlie  right  to  use  the  whole  of 
the  waters  of  said  Hunter's  canyon  during  the 
whole  of  each  and  every  year:  that  the  allega- 
tions of  the  complaint  in  intervention  arc  all 
true." 

[1 J  There  is  not  only  substantial  evidence  to 
support  tbe  findings  of  the  court  so  far  as 


the  rights  of  the  defendants  are  concerned  in 
and  to  tbe  use  of  the  waters,  but  its  finding 
are  supported  by  practically  all  of  the  testi- 
mony taken  during  tbe  trial.  The  decree  fol- 
lows tbe  findings  and  Is  supported  by  tbem. 

This  is  a  mountain  stream,  and.  ex^Mit 
during  tbe  spring  and  early  summer  montb^. 
has  very  little,  if  any,  water  flowing  in  it 
Tbe  testimony  Is  tbat  from  tbe  latter  part  of 
June  and  on  during  the  remainder  of  tbe 
year.  In  fact  up  till  tbe  beginning  of  tbe 
melting  of  the  snow  in  tbe  following  year, 
there  ia  not  the  amoimt  of  water  running 
down  this  canyon  that  has  been  awarded  and 
given  to  the  defendants.  Tbe  decree  awards 
to  tbe  defendants  only  such  amounts  as  are 
named  in  tbe  court's  findings  as  necessary  to 
irrigate  their  lands. 

This  is  a  companion  case  to  M.  X  Cleary 
T.  Daniels,  167  Pac.  820,  decided  at  this  term. 
The  assignments  of  error  directed  against  tbe 
Judgment  in  favor  of  the  intervener  tbere  are 
identical  with  those  directed  against  tlie 
Judgment  In  favor  of  tbe  Intervener  bere. 
The  remarks  of  Mr.  Chief  Justice  Frick  made 
in  the  opinion  In  that  case  with  reference  to 
tbe  rights  of  tbe  plaintiff  as  against  tbe  In- 
tervener are  applicable  to  the  state  of  the 
record  in  this  case,  and  are  therefore  adopt- 
ed and  applied  to  this  casa 

Complaint  is  also  made  that  tbe  find- 
ings of  tbe  Jury  are  not  supported  by  any 
testimony.  The  testimony  of  Amelia  Daniels 
is  that  tbe  defendants  have  been  accustomed 
to  harvest  from  this  particular  land  from  40 
to  50  tons  of  bay  each  year ;  that  in  tbe  year 
1915  they  bad  only  about  cme-third  of  a  crc^ 
of  bay,  and  tbat  the  cause  of  the  poor  crop 
was  want  of  sufliclent  water  to  Irrigate  the 
land ;  that  the  shortage  of  water'  was  due  to 
interference  with  the  natural  flow  of  the 
stream  by  the  plaintiff ;  tbat  bay  in  tbe  year 
1915,  in  tbat  locality,  was  worth  $16  per 
ton.  There  is  other  testimony  in  a  measure 
going  to  show  that  tbe  defendants  did  sa$- 
tain  damages,  and,  in  our  Judgment,  It  is 
sufliclent  to  support  the  findings  of  tbe  jury. 

We  are  satisfied  from  an  examination  of 
the  record  that  findings,  so  far  as  the  defend- 
ants are  concerned,  are  amply  supported.  It 
follows  that  the  Judgment  of  the  lower  court 
should  be  affirmed.  Suc-b  is  the  order;  ap- 
pellant to  pay  costs  on  appeal. 

FRICK,  C.  J.,  and  McCARTY  and  CORF- 
MAN',  JJ.,  concur.  THURMAN,  J,  not  par- 
ticipating, disqualifli'd. 

On  Petition  for  Rehearing. 

GIDEON,  J.  Appellant  has  filed  a  petition 
for  rehearing  in  which  it  is  strenuously  insistei 
tbat  the  instruction  given  to  the  jury  at  tiie 
trial  in  the  lower  court  respecting  dainn!;rs  to 
which  the  respondent  Amelia  Dnniols  is  enti- 
tled, by  reason  of  the  plalntilF  Imring  diverte'l 
part  of  the  waters  of  the  stream  in  question 
during  the  summer  of  1915,  is  erroneous  and 
did  not  give  to  the  jury  any  correct  rule  b.t 
which  to  estimate  such  damages,  if  any  vfi* 
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sustained  by  such  respondent  The  instruction 
complained  of  is  as  follows: 
.  "iou  are  instructed  that  as  a  matter  of  law 
the  defendants  were  entitled  to  use,  without 
molestation  from  the  plaintiff,  sufficieut  of  the 
waters  of  said  South  canyon  or  Hunter's  canyon 
to  mature  whatever  crops  the  defendants  had 
growing  on  their  land  situated  near  the  mouth 
of  said  canyon,  which  had  been  and  were  being 
watered  from  the  stream  flowing  out  of  said 
South  canyon  or  Hunter's  canyon.  So,  if  you 
find  from  the  preponderance  of  the  evidenee  in 
this  case  that  the  plaintiff  interfered  with  de- 
fendants' use  of  s»id  water,  as  heretofore  defin- 
ed, by  diverting  the  water  of  said  canyon  away 
from  the  defendants,  and  deprived  the  defend- 
ants of  their  right  to  use  the  same,  then  the 
defendants  would  be  entitled  to  whatever  dam- 
ages the  preponderance  of  the  evidence  shows 
they  have  sustuiiied  on  account  of  ijlaintiff'ji  said 
diversion  of  said  water." 

The  objections  to  that  instruction  and  the  as- 
signment of  error  respecting  it  are  not  so  much 
as  to  what  it  includes  but  as  to  what  is  omitted 
therefrom.  The  court  failed  to  instruct  the  jury 
what  quantity  of  water  respondent  was  entitled 
to  'Use  or  to  advise  the  jury  as  to  the  correct, 
or  any,  rule  to  guide  it  in  arriving  at  the 
net  value  of  the  crops  lost,  or  by  what  method 
it  (the  jury)  should  or  could  fix  the  real  dam- 
ages, if  any,  sustained  by  the  respondent.  There 
is  no  testimony  in  the  record  as  to  the  cost  of 
labor  necessary  to  harvest  and  marlcet  the  hay 
or  as  to  the  cost  of  harvesting  and  stacking  the 
hay  upon  the  premises.  Neither  is  there  any 
testimony  as  to  the  cost  of  cultivating  and  ir- 
rigating the  land  on  which  the  crops  were 
Sown.  In  the  absence  of  some  proof  as  to  these 
cts,  there  was  nothing  before  the  court  or 
jury  by  which  the  actual  damages  sustained 
by  respondent  could  be  determined.  Had  there 
been  testimony  proving,  or  tending  to  prove, 
such  facts,  instructions  should  have  been  given 
advising  the  jury  to  consider  the  same  in  deter- 
mining the  loss  to  respondent  by  failure  of  her 
crops  to  mature  if  such  failure  was  the  result 
of  the  wrongful  taking  by  appellant  of  water  to 
which  she,  the  respondent,  was  entitled. 

[2]  Our  attention  being  more  particularly  di- 
rected to  the  question  of  the  ownership'of  the 
water  involved,  this  particular  assignment  of 
error  was  not  given  the  attention  it  should  have 
been  given  in  the  original  opinion.  We  are 
now  satisfied,  for  the  reasons  indicated,  that  the 
instruction  did  not  submit  to  the  jury  any  true 
or  correct  rule  by  which  the  damages,  if  any, 
conld  have  been  determined. 

The  former  order  of  this  court  is  modified  to 
read  as  follows:  The  judgment  of  the  lower 
court  is  affirmed  so  far  as  the  ownership  and 
use  of  the  water  of  the  creek  in  question  is  con- 
cerned, but  that  part  of  the  judgment  awardine 
defendant  Daniels  damases  against  the  plaintiff 
is  reversed,  and,  as  to  that,  a  new  trial  is  grant- 
ed. Neither  party  to  recover  costs  on  this  ap- 
peal.   Rehearing  denied. 

FBICK,  C.  J.,  and  McCABTT  and  CORF- 
MAN,  JJ.,  concur.  THURMAN,  J.,  not  par- 
ticipating, disqualified. 


(SO  UUb,  485) 

JAMES  T.  JENSEN. 


(No.  3027.) 


(Supreme  Court  of  Utah.    July  10,  1917.    Re- 
hearing Denied  Oct.  4,   1017.) 

1.  Refucvin  €=»58— Complaint— Ownebship 
AND  RiOHT  OF  Possession. 
The  complaint  in  replevin,  alleging  in  the 
present  tense  ownership  and  right  of  possession, 
is  sutHcient,  and  allows  proof  of  such  ownership 
and  right  as  of  the  time  of  commencement  of 
the  action;  though  action  is  commenced,  as  al- 
lowed by  Comp.  Laws  1907,  $  29.38,  by  filing 


complaint,  and  filing  is  a  few  days  after  the 
verification ;  that  being  the  form  of  allegation 
provided  by  section  3046  for  the  afiidavit  there- 
by required  in  such  an  action.^ 

2.  Appeal  and   Eksob  «59994(3),    1008(1)  — 
Review— Findings  oi"  Fact, 

Findings  of  fact  depending  on  the  credibil- 
ity of  witnesses  and  the  weight  given  evidence 
are  binding  on  appeal. 

3.  Appeai.  and  Erbok  ®=s>l06e(4)— Habmless 
Ebbqb — Admission  of  Evidence. 

The  only  question  involved  being  the  identi- 
ty of  a  steer,  which  the  court  found  on  suffirient 
evidence  belonged  to  plaintiff,  any  error  in  over- 
ruling objection  of  a  question  to  him  calling 
for  a  conclusion  was  harmless. 

Appeal  from  District  Court,  Box  Elder 
County;  J.  D.  Call,  Judge. 

Action  by  David  James  against  Nels  Jen- 
sen. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Rlcy  H.  Jones,  of  Brigliam,  for  appellant 
John  O.  Willis,  of  Ogden,  for  resiwn'dent. 

FRICK,  C.  J.  This  is  an  action  in  replev- 
in, or  claim  and  delivery,  as  it  is  denominat- 
ed in  our  statute.  The  plaintiff  alleged  in 
bis  complaint  that  on  "the  l.')th  day  of  De- 
cember, 191.5,  •  •  •  plaintiff  was,  and 
still  is,  the  owner  of  •  •  •  one  red  steer," 
describing  the  animal  and  giving  marks  and 
brands;  that  during  the  month  aforesaid 
"the  defendant,  without  plaintiff's  consent 
and  wrongfully,  took  .said  chattel  from  the 
possession  of  the  plaintiff;"  that  the  de- 
fendant wrongfully  "withholds  and  retains 
said  chattel  from  the  po8.<!es8ion  of  the  plain- 
tiff," etc.  The  prayer  for  Judgment  is  in  the 
usual  form  in  such  cases.  The  defendant  an- 
swered the  complaint,  denying  the  plaintiff's 
ownership  and  right  of  possession  of  said 
steer,  and  averred  that  the  defendant  "al- 
ways has  been  and  now  is  the  owner,  pos- 
sessed and  entitled  to  the  possession  of  said 
steer,"  A  trial  to  the  court  without  a  Jury 
resulted  in  findings  of  fact,  conclusions  of 
law,  and  Judgment  in  favor  of  the  plaintiff, 
and  the  defendant  appeals. 

[1]  The  complaint  was  verified  on  the  19th 
day  of  January,  1916,  but  was  not  filed  until 
the  21st  'day  of  said  month.  No  demurrer  or 
other  objection  was  interposed  to  the  suffi- 
ciency of  the  complaint  in  the  court  below, 
but  it  is  contended  In  this  court  that  the  com- 
plaint is  fatally  defective,  in  that  it  does 
not  appear  therefrom  that  the  plaintiff  was 
the  owner,  nor  that  he  was  entitled  to  the 
possession  of  the  steer  in  question  at  the 
time  the  action  was  commenced.  In  support 
of  the  contention  counsel  for  defendant  cites 
Savings  Bank  v.  Peterson,  30  Utah,  475,  86 
Pac.  414,  116  Am.  St  Rep.  SC2,  Chambers  ▼. 
Emery.  36  Utah,  380,  103  Pac.  1081,  Ann.  Cas. 
1912a,  332,  AfBerbach  v.  McGovern,  79  Cal. 
268,  21  Pac.  &37,  Fredericks  v.  Tracy,  98  Cal. 
658,  33  Pac.  750,  and  some  other  cases  which 
it   is    not    necessary   to   specially    mention 

'  Savings  Bank  v.  Peterson,  30  Utah,  475,  86  Pac 
414  116  Am,  St,  Rep.  862;  Chambers  v,  Emery,  M 
ITiab,  380,  lOS  Pac.  1081,  Ann.  Cas.  1812A,  332. 
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here,  since  the  other  cases  referred  to  do  not 
discuss  nor  pass  upon  the  question  of  plead- 
ing. In  all  of  the  cases  we  have  dted  It  was 
held  that  a  complaint  which  merely  alleges 
that  the  plaintiff  was  the  owner  and  «itltled 
to  possession  of  the  property  involved  in  an 
action  at  some  date  prior  to  the  commence- 
ment of  the  action  Is  fatally  defective  in  sub- 
stance, and  states  no  cause  of  action.  That 
Is,  an  allogatlon  of  ownership  and  right  of 
possession  In  the  past  tense  Is  insufficient. 
Defendant's  counsel  contends  that  the  cases 
Ijefore  cited  control  the  case  at  bar. 

It  must  be  conceded  that  the  only  distinc- 
tion between  the  two  Utah  cases  cited  by 
counsel,  and  this  case  Is  that  in  this  case  it  is 
alleged  that  the  plaintiff,  on  a  prior  date 
named,  was,  and  that  be  still  is,  the  owner, 
et&  That  is  in  the  case  at  bar,  ownership 
an'd  right  of  possession  are  alleged  in  both 
the  past  and  present  tenses,  while  in  the 
cited  cases  ownership  and  right  of  possession 
were  alleged  only  in  the  past  tense.  The 
complaint  in  this  case  was,  however,  not'filed 
until  the  second  day  after  It  was  verified, 
and  hence  it  is  contended  that  ownership  and 
right  of  possession  are  not  alleged  as  of  the 
time  the  action  was  cornmenced.  In  view, 
therefore,  that  the  allegation  of  ownership 
and  right  of  possession  is  in  the  present 
tense,  It  follows  that  If  the  complaint  had 
been  filed  on  the  day  it  was  verified,  the  ob- 
jection urged  against  it  would  necessarily 
have  to  fall.  In  view,  however,  that  the  com- 
plaint was  not  filed  until  two  days  after  It 
was  prepared  and  verified,  defendant's  coun- 
sel contends  that  the  action  was  not  com- 
m«iced  untU  the  complaint  was  filed,  and 
hence  there  is  no  allegation  of  piaintUTs 
ownership  and  right  of  possession  on  the 
day  the  action  was  commenced.  We  remark 
that  in  this  Jurisdiction  an  action  may  be 
commenced  in  two  ways.  Comp.  Laws  1907, 
S  29Q8,  reads: 

"A  civil  action  may  be  commenced  by  the  fil- 
ing of  a  complaint  with  the  clerk  of  the  court 
in  which  the  action  is  brought  or  by  the  service 
of  a  summooB." 

If  an  action  be  commenced  by  the  service 
of  a  summons,  then,  in  order  to  maintain  the 
action,  the  complaint  must  be  filed  within 
ten  days  after  the  service  Is  made.  Section 
2916.  Upon  the  other  hand,  if  an  action  is 
commenced  by  filing  a  complaint,  the  sum- 
mons, in  order  to  continue  the  action  in 
force,  must  be  served  within  three  months 
after  the  filing  of  the  complaint  It  does  not 
necessarily  follow,  tlier^ore,  that,  because 
a  plalutift  alleges  In  his  complaint  that  he 
was  the  owner  of  certain  property  on  a  date 
prior  to  the  day  the  complaint  was  filed,  he 
does  not  allege  ownership  at  the  time  the  ac- 
tion was  commenced.  Merely  to  follow  the 
letter  of  the  complaint  may  lead  to  serious 
error.  The  fact  that  actions  may  be  com- 
menced in  two  ways  was  apparently  over- 
looked when  the  two  Utah  cases  were  d«*^Id- 
ed,  but  from  an  examination  of  the  records 


in  those  cases  It  seems  the  actions  were  com- 
menced by  the  filing  of  a  complaint,  the  alle- 
gations of  whi':h  are  in  the  past  tense. 

Although  tltls  action  was  commenced  by 
the  filing  of  a  complaint  two  days  after  the 
same  was  verified,  yet  we  think  that,  in  view 
that  the  allegation  of  ownership  and  rlRtat 
of  possession  is  in  the  present  tense,  the  com- 
plaint is  sufflcient  to  withstand  a  general  de- 
murrer, and  therefore  sufficient  after  Judg- 
ment. The  allegation  In  the  complaint  is 
that  the  plaintiff,  on  a  'day  named,  was.  and 
that  "he  still  is,  the  owner,"  etc.  We  thu» 
have  an  allegation  in  the  present  tense  wblcb 
is  clearly  to  the  effect  that  plaintiff  was  the 
own«r  when  the  complaint  was  prepared 
and  verified  on  the  19th  day  of  January. 
1916.  The  complaint  was,  however,  not  filed 
until  the  second  day  thereafter.  If,  there- 
fore, it  be  necessary  to  allege  ownership  and 
right  of  possession  on  the  precise  day,  on 
which  the  action  is  commenced,  then  a  plain- 
tiff who  lives  some  distance  from  the  county 
seat,  as  may  be  the  case,  cannot  verify  his 
complaint  at  home  unless  he  can  arrange  to 
file  it  on  the  same  day.  We  take  Judicial 
notice  of  the  territorial  extent  of  Box  Blder 
county,  where  the  action  was  commenced. 
We  also  take  like  notice  of  the  usual  means 
of  transportation  and  travel  In  safd  county, 
and  hence  we  know  that  it  would  be  impos- 
sible to  verify  a  complaint  In  many  parts  at 
the  county  and  file  the  same  on  the  day  it 
is  verified.  What  is  true  In  that  respect  of 
Box  I3der  county  is  likewise  true  of  many 
other  counties. In  this  state.  In  commencing  a 
claim  and  delivery  action,  a  plaintiff  who 
lives  at  a  distance  from  tixe  county  seat  would 
thus,  of  necessity,  have  to  go  there  before 
verlfj-ing  his  complaint,  or  would  have  to 
commence  the  action  by  service  of  summons, 
or  make,  the  awkward,  and  often  Imp  ssible. 
allegation  that  he  will  continue  to  be  .the 
owner  and  will  continue  to  be  entitled  to  the 
possession  of  the  property  in  question  at  the 
time  the  complaint  will  be  filed,  something  no 
other  plaintiff  is  required  to  do  in  any  other 
kind  of  an  action  where  ownership  is  not 
only  a  material,  but  is  the  controlling,  issue 
in  the  case.  Why  is  It  not  sufficient  to  allege 
ownership  and  right  of  possession  in  the 
present  tense  in  -claim  and  delivery  actions 
if  the  complaint  Is  filed  in  due  course,  as  lu 
other  cases?  Suppose  a  plaintiff  alleges  ia 
his  complaint  that  he  is  the  owner  and  is  en- 
titled to  the  possession  of  the  chattels  in  ques- 
tion, is  that  not  a  sufflcient  allegation  of  own- 
ership and  right  of  possession  to  admit  evi- 
dence "In  support  of  that  allegation?  The  au- 
thorities universally  hold  that  the  allegation 
of  ownership  and  right  of  possession  in  the 
present  tense  is  sufficient.  Cobbey  on  Re- 
plevin (2d  Ed.)  i  531.  An  examination  of  the 
form  books  also  discloses  that  there  is  no 
other  form  of  allegation  respecting  ownership 
and  right  of  possession  in  replevin  actions 
than  the  allegation  in  the  present  tense.    The 
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question,  therefore,  according  to  the  Oal- 
Ifomla  rule,  is  not  so  much  a  question  re- 
specting the  sufficiency  of  the  allegation  of 
ownership  and  right  of  possession  as  It  Is 
the  commencement  of  an  action. 

In  the  first  case  cited  from  the  Supreme 
Court  of  California,  Afflerbach  v.  McGovem, 
79  Cal.  268,  21  Pac.  837,  the  complaint  was 
not  filed  until  more  tbatf  four  years  had 
elapsed  after  it  was  verlfled.  What  was 
said  in  that  case  was  therefore  said  in  the 
light  of  the  facts  there  presente<d.  No  one 
will  contend  that  a  lapse  of  more  than  four 
jears  between  the  time  when  the  allegation 
of  ownership  (which  allegation  was  In  the 
past  tense  in  that  case)  was  made  and  the 
time  of  filing  the  complaint  was  not  beyond  the 
bounds  of  reason.  In  the  case  of  Fredericks 
V.  Tracy,  '98  Cal.  658,  83  Pac.  750,  It  was,  how- 
ever, held  that  the  same  rule  applied  to  a 
case  where  the  complaint  was  filed  the  sec- 
ond day  after  It  was  verified.  In  that  case 
the  allegation  of  ownership  and  right  of  pos- 
session was,  however,  also  in  the  past  tense, 
and  not  in  the  present  tense.  As  before  stat- 
ed, thp  real  question  is,  when  was  the  action 
commenced?  rather  than  the  sufficiency  of 
allegation.  For  example,  although  ownership 
an'd  right  of  possession  are  alleged  in  the 
past  tense,  yet  if  the  complaint  is  filed  on 
the  same  day  it  is  verified,  and  ownership  and 
right  of  i)ossession  are  alleged  as  of  that  day, 
no  one  would  contend  that  the  allegation  was 
not  sufficient,  or  that  the  complaint  did  not 
state  a  cause  of  action.  If,  however,  the 
complaint,  for  some  unavoidable  reason,  can- 
not be  filed  until  the  day  following  its  verifi- 
cation, or  not  for  a  few  days  thereafter,  al- 
though the  allegation  of  ownership  and  right 
of  possesslcm  is  in  the  present  tense,  the 
complaint  falls  to  state  a  cause  of  acUon. 
This  certainly  presents  an  anomaly  in  plead- 
ing. It  is  pertinent  to  inquire,  therefore, 
what  is  a  proper  test  to  determine  whether 
the  facts  alleged  are  sufficient  to  permit 
plaintiff  to  prove  a  good  cause  of  action. 

The  universal  test  in  that  regard  is  wheth- 
er the  evidence  that  is  relevant  to  the  is- 
sues. If  believed,  entitles  the  plaintift  to  the 
relief  prayed  for  In  the  complaint,  or  any 
relief.  In  other  words,  the  test  is  whether 
the  evidence  that  is  admissible  in  support  of 
the  allegations  of  the  complaint  entitles  the 
plaintiff  to  Judgment.  Now  why  is  it  that  In 
case  ownership  and  right  of  possession  are 
stated  in  the  present  tense  In  a  complaint 
which  is  not  filed  on  the  same  day  it  is  veri- 
fied, but  is  filed  within  two  or  ten  days  there- 
after, the  plaintiff  cannot  prove  that  he  was 
the  owner  and  bad  the  right  of  possession  on 
the  day  the  complaint  was  filed?  That  is, 
why  can  he  not  prove  that  the  ownership 
and  right  of  possession  were  in  him  on  the 
day  the  complaint  was  filed,  and  continued 
so  to  be  until  the  day  of  trial?  True,  he  need 
not  prove  ownership  and  right  of  possession 
on  a  day  anterior  to  the  day  the  action  was 


cammenced,  although  he  oould  do  so  under 
an  allegation  of  ownership  and  right  of  jms- 
session  in  the  present  tense.  Moreover,  un- 
der such  an  allegation,  evidence  that  the  own- 
ership and  right  of  possession  were  in  plain- 
tiff when  the  action  was  commenced  would 
be  relevant,  and  would  be  in  direct  support 
of  the  allegation  of  ownership  and  right 
of  possession,  and  so  would  the  evidence 
that  ownership  and  right  of  possession  con- 
tinued in  the  plaintiff  at  the  time  of  trial,  al- 
though the  latter  evidence  might  not  be  ma- 
terial. There  Is,  however,  a  vast  difference 
between  irrelevant  and  Immaterial  evidence 
respecting  an  issue.  Logically,  and  accord- 
ing to  fundamental  principles,  therefore,  the 
allegation  of  ownership  and  right  of  posses- 
sion in  the  present  tense  in  a  complaint 
should  admit  evidence  of  such  ownership 
and  right  of  possession  at  the  time  the  action 
was  commenced  in  replevin  cases  if,  as  in 
other  cases,  the  action  is  comntenced  in  due 
course  after  the  complaint  wa|s  verified.  If, 
now,  we  pause  for  a  moment  to  examine  the 
essentials  which,  under  Comp.  Laws  1907,  § 
3016,  are  required  to  be  stated  in  an  affida- 
vit which  must  be  filed,  and  which  is  Juris- 
dictional (Cobbey,  Replevin,  U  520-529),  we 
arrive  at  the  same  result  That  section  pro- 
vides that  ownership  and  right  of  possession 
must  l>e  alleged  in  the  present  tense;  that 
is,  the  statute  provides  that  the  plaintiff 
must  allege  that  he  "is  the  owner,"  etc.,  and 
that  be  "is  entitled  to  the  possession"  of  the 
property  in  question.  Nothing  Is  contained 
in  that  section,  nor  in  any  other,  that  unless 
the  affidavit  is  filed  on  the  very  day  it  was 
verified  it,  for  that  reason,  is  insufficient 
Indeed,  such  a  holding  would  seem  most  nov- 
el, if  not  absurd.  If,  therefore,  the  cases 
heretofore  decided  by  this  court  shall  be  con- 
strued as  counsel  construes  them,  namely, 
that  although  ownership  and  right  of  i>08- 
session  are  alleged  in  the  present  tense,  yet, 
if  the  complaint  be  not  filed  on  the  day  it  is 
verified.  If  the  action  l>e  not  commenced  on 
that  day,  the  complaint  is  defective  in  sub- 
stance, and  the  plaintiff  may  not  prove  own- 
ership and  right  of  possession  on  any  day 
after  the)  complaint  is  filed  or  the  action  is 
conunenced,  then.  In  our  Judgment  those 
cases  lay  down  a  rule  wlilch  is  not  only  too 
strict  but  Is  likewise  unsound.  In  that  evi- 
dence, of  ownership  and  right  of  possession 
is  excluded  unless  it  relates  to  the  very  day 
the  complaint  is  filed  or  the  action  is  com- 
menced. Assuming  counsel's  construction 
of  the  two  Utah  cases  to  be  correct — and 
'prima  facie  at  least  such  Is  the  case — ^the 
rule  there  laid  down  should  not  except  for 
cogent  reasons,  be  disregarded.  If  a  depar- 
ture from  the  rule,  in  view  that  It  has  exist- 
ed in  this  Jurilsdiction  for  some  time,  affect- 
ed, or  might  affect  property  or  other  valuable 
rights,  or  if  it  contravened  some  fundamen- 
tal principle,  or  might  produce  injustice  by 
misleading  the  bar,  we  should  hesitate  long 
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before  departing  from  It,  bovrerer  harsh  It 
might  seem  to  be.  Tbe  rule,  however,  merely 
affects  a  question  of  practice  or  procedure, 
and  to  change  It  cannot  mislead,  much  less 
barm,  any  lawyer  or  any  whom  he  might 
represent  While,  no  doubt,  the  adherence 
to  former  decisions,  or  rules  laid  down  in 
those  decisions,  is  a  judicial  virtue,  it,  like 
many  other  virtues,  if  too  rigidly  enforced, 
may  easily  transcend  into  a  vice.  In  this 
connection  we  remark  that  we  are  impressed 
with  what  is  said  by  Mr.  Justice  Field  in 
tbe  case  of  Barden  v.  Northern  raclbc  Rail- 
way, 154  U.  &  at  page  322,  14  Sup.  Ct.  at 
page  1036,  3S  L.  Ed.  092,  where,  in  meeting 
a  similar  situation,  it  is  said: 

"It  is  more  important  that  tbe  court  should 
be  right  upon  later  and  more  elaborate  consid- 
erntion  of  the  cases  than  consistent  with  previ- 
ous declarations.  Those  doctrines  only  will 
eventually  stand  which  bear  the  strictest  exam- 
ination and  the  test  of  experience." 

We  are  all  of  one  mind  that  tbe  rule 
promulgated  by  tbe  Supreme  Court  of  Cali- 
fornia, and  followed  by  this  court,  ia  un- 
necessarily strict,  and  while  it  protects  no 
rights,  it  may  easily  produce  wrong  and  in- 
justice, and  will,  In  many  Instances,  neces- 
sarily impose  both  public  and  private  incon- 
venience and  expense,  We  therefore  hold 
that  in  case  ownership  and  right  of  possession 
of  tbe  property  in  question  is  averred  in  tbe 
present  tense  in  a  complaint,  the  plaintiff 
may  prove  such  ownership  and  right  of  pos- 
session, although  the  complaint  was  not  filed 
on  the  day  It  was  verWed  if  filed  in  due 
course  thereafter.  In  other  words,  that 
where  in  a  claim  and  delivery  action,  owner- 
ship is  alleged  in  tbe  present  tense,  it  may  be 
proved,  as  in  other  cases  where  ownership  is 
a  controlling  issue.  The  decisions  in  tbe  cas- 
es of  Savings  Bank  v.  Peterson,  supra,  and 
Chambers  v.  Emery,  supra,  so  far  as  they  are 
repugnant  to,  or  in  conflict  with,  the  views 
herein  expressed  are  hereby  overruled. 

[2]  The  defendant,  however,  also  insists 
that  the  court  erred  in  its  findings,  and  that 
tbe  findings  on  certain  material  questions, 
in  tbe  language  of  his  counsel,  "are  not  sus- 
tained by  and  are  contrary  to  the  great 
weight  of  the  evidence."  It  Is  not  contended, 
nor  could  it  be  in  view  of  the  evidence  con- 
tained in  the  record,  that  there  is  no  evidence 
to  sustain  the  court's  findings.  Indeed,  de- 
fendant's counsel  in  his  brief  insists  that 
under  tbe  evidence  there  are  18  reasons  why 
the  findings  should  have  been  in  his  favor, 
while  there  are  but  9  why  plaintiff  should  have 
prevailed.  The  trial  court,  whose  province  it 
was  to  weigh  the  evidence  and  to  pass  on' 
tbe  credibility  of  the  witnesses,  concluded 
that  plaintiff's  9  reasons  should  prevail 
rather  than  defendant's  18^  and  we  are 
bound  by  the  court's  coQcdusion  la  that  re- 
gard 

[3]  It  is  also  urged  that  the  court  erred  in 
permitting  plaintiff  to  answer  tbe  following: 


"State  wbetber  or  not  that  is  the  same 
steer  that  you  purchased  from  Mr.  Palmer." 
The  objection  interposed,  and  now  urged,  ia 
that  tbe  question  calls  for  "the  conclusion  of 
the  witness."  The  court  overruled  tbe  objec- 
tion, and'  tbe  witness  answered  In  the  atfirm- 
ative.  Let  It  be  assumed  tliat  counsel  is 
right  in  his  contention,  yet,  in  view  of  tbe 
whole  record,  and  inasmuch  aa  tbe  case  was 
tried  to  the  court,  no  prejudicial  error  result- 
ed, nor  could  result,  from  tbe  ruling  of  tlie 
court  We  remark  that  tbe  only  question  in- 
volved was  tbe  identity  of  a  certain  steer. 
Both  parties  claimed  the  steer  In  question, 
and  tbe  court  found  upon  sufiicient  evidence 
that  the  steer  belonged  to  the  plalntifl,  and 
not  to  tbe  defendant  and,  so  far  as  we  ace 
concerned,  that  finding  must  prevail. 

The  Judgment  is  therefore  afflrmeB.    Plaln- 
tifl to  recover  costs. 

Mccarty.  OORFMAN,  THURMAN.   and 
GIDEON,  JJ.,  concur. 

(50  Ut«h.  471) 
PRATT    V.     AMALOAMATED    ASS'N     OF 
street  and  electric  RY.  EM- 
PLOYES OP  AMERICA  et  aL 
(No.  2949.) 

(Supreme  Court  of  Utah.     May   8,   1917. 
Rehearing  Denied  Oct  4,  1917.) 

1.  Trade  Unions  ifl..  1 1   Expumiow  of  Mem- 
BEB— Rights. 

An  expelled  meml>er  of  an  unincorporated 
association  of  electric  railway  employ^  was 
only  entitled  to  a  hearing  in  accordance  vfitb 
the  laws  and  rules  of  the  association. 

2.  Tbade  Unions  9=>4— S>xpui.8ion  or  Mem- 
ber—Necessitt  or  Notice. 

The  expulsion  of  a  member  of  trade  asso- 
ciati6D  without  notice  or  opportunity  to  be  tieard 
is  void. 

3.  Tbade  Unions  4=>4— Expulsion  or  Meu- 
BEB— Review  bt  Coubi. 

Where  plaintiff  was  not  expelled  from  a 
trade  association  nor  condemned  without  a 
bearing,  but  bis  appeal  after  being  denied  ad- 
mission to  one  local  order  upon  transfer  from 
another  was  not .  taken  up  owing  to  member's 
honest  opinion  that  he  wag  not  entitled  to  ap- 
peal, the  court  will  not  review  and  annul  offi- 
cers' acts  relating  to  plaintiff. 

4.  Tbade  Unions  «=»4— Acts  of  Officebs — 
Review  by  Coubt. 

Courts  are  not  authorized  to  review  rulings 
of  regular  constituted  officers  of  a  trade  associa- 
tion, relating  to  its  internal  affairs,  and  hence 
would  not  interpret  constitutional  provision,  it 
being  the  officers'  duty  to  construe  such  provi- 
sions, and  the  fact  that  different  officers  ar- 
rived at  different  conclusions  was  immaterial. 

6.  Tbade   Unions   «=s>9— REiNBTATEanKNT   or 
EXPEU.ED  Membeh— Action  Aoainbt  Un- 
ion. 
Mandamus  will  not  lie  to  compel  reinstate- 
ment of  an  expelled  member  of  a  trade,  associa- 
tion  where,   owing  to   nonresidence  of  defend- 
ants, the  decree  could  not  be  enforced. 

Appeal   from    District  Court    Salt    Lake 
County ;  F.  C.  Loofbourow,  Judge. 

Mandamus  by  Clarence  O.  Pratt  against 
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tbe  Amalgamated  Association  of  Street  and 
Electric  Hallway  Employee  of  America  and 
otbera  Petitlcm  dismissed,  and  petltlcmer 
appeals.    Affirmed. 

Marioneaux,  Stott  &  Bedk.  and  Powers  & 
Riter,  all  of  Salt  Lake  City,  for  aiH>ellant 
King,  Nlbley  ft  Famsworth,  of  Salt  Lake 
City,  for  respondents. 

PRIOK,  O.  J.  .  The  plalntUT  commenced 
this  proceeding  to  compel  the  defendants  as 
tbe  "officers,  tbe  executive  board  and  the 
execatlve  conncll  of  tbe  Amalgamated  As- 
sociation of  Street  and  Electric  jRaUway 
Employes  oC  America,"  a  voluntary  associa- 
tion, to  reinstate  him  as  a  member  of  said 
association,  and  also  as  a  member  of  one  of 
tbe  local  divisions  of  said  association,  and  to 
restore  blm.  b>  all  of  his  rights  In  the  asso- 
datloOb  Tbe  complaint,  with  attached  ex- 
hibits. Covers  40  pages  of  tbe  printed  abstract, 
and  thus  is  too  voluminous  to  be  inserted  in 
this  wlnlon.  We  can  do  no  more,  therefore, 
tban  to  make  a  brief  outline  of  tbe  allega- 
tions contained  in  the  pleadings. 

<In  tbe  complaint  it  is  In  substance  alleged 
that  tbe  defendants  named  in  tbe  caption 
constituted  tbq  officers,  etc.,  of  tbe  Amalga- 
mated Association  of  Street  and  Electric 
Railway  Employes  of  America,  hereinafter 
called  association;  that  the  plaintiff  Is  a 
member  of  said  association,-  and  that  the 
same  is  a  voluntary  unincorporated  asso- 
ciation having  its  principal  oSSce  and  place 
of  business  at  Detroit,  Mich.;  that  it  bad 
under  Its  control  subsidiary  associations, 
or  what  are  hereinafter  called  local  divisions, 
tn  the  various  states  of  tbe  United  States, 
and  in  Canada;  that  the  plaintiff  formerly 
was  a  member  of  Local  Division  No.  6  of  said 
association,  located  at  Cleveland,  Ohio,  and 
that  be  thereafter,  In  due  course,  became  a 
member  at  Detroit,  Mich.,  and  thereby  con- 
tinued his  membership  in  good  standing  In 
said  association;  that  be  thereafter,  in 
May,  1901,  was  elected  a  member  of  the 
general  executive  board  of  said  association 
and  was,  at  each  general  electl<m  thereafter 
held,  re-elected  to  said  position  until  1011; 
that  in  September,  1911,  desiring  to  become 
a  member  of  Local  Division  No.  477  of  Phila- 
delphia, be  in  accordance  with  the  constitu- 
tion and  laws  of  said  association,  applied 
for  and  received  a  withdrawal  card  which 
gave  him  tbe  right  to  become  a  member  of 
aald  local  dlvisioui,  and  he  accordingly  was 
accepted  and  became  a  member  thereof,  and 
thereafter,  continued  to  be,  and  now  is,  a 
member  in  good  standing  of  said  Local  Di- 
vision No.  477;  that  in  order  to  permit  the 
plaintiff  to  be  admitted  into  said  local  divi- 
sion and  to  make  blm  eligible  to  bold  tbe 
poBltloD  of  business  agent,  the  by-laws  of  said 
local  division  were  suspended,  and  that  a 
protest  was  filed  against  plaintiff's  election 
as  a  member  of  said  division  and  to  tbe 
position  aforesaid  by  the  secretary-treasurer 


of  said  Local  Divisimi  No.  477 ;  that  in  De- 
cember, 1011,  tbe  president  of  said  associa- 
tion attemtited  to  suspend  said  Local  Divi- 
sion No.  477;  that  without  a  hearing  on 
said  protest  the  executive  board  of  said  as- 
sociation ruled  that  plaintiff  was  not  eligible 
to  hold  said  positioo  of  business  agent,  and 
held  that  the  t^r-laws  aforesaid  should  not 
have  been  suspended,  and  should  not  be,  ez- 
o^t  in  extreme  cases;  that  plaintiff  complied 
with  the  ruling  of  said  executive  board  and 
withdrew  from  said  position  of  business 
agent,  but  both  the  plaintiff  and  said  Local 
Division  No.  477  gave  notice  that  they  ap- 
pealed from  the  ruling  of  said  executive 
board,  stating  the  grounds  for  their  appeal ; 
that  tbe  next  biennial  general  convention 
of  said  association  was  held  at  Salt  Lake 
City,  Utah,  from,'  September  8,  to  September 
17,  inclusive,  1013,  at  which  meeting  the  de- 
fendants concealed  and  suppressed  said  no- 
tice of  appeal  and  thus  arbitrarily  prevented 
said  convention  from  considering  the  same, 
and  said  defendants  refused  to  give  plaintiff 
and  the  members  of  said  Local  Division  No. 
477  a  hearing  on  said  appeal;  that  no  charg- 
es had  ever  been  preferred  against  the  plain- 
tiff, and  that  he  demanded  that  charges  be 
preferred  against  him,  and  that  be  be  given 
a  hearing  upon  the  decision  of  said  executive 
board  whereby  he  was  declared  to  be  ineli- 
gible to  membership  In  said  Local  Division 
No.  477,  and  to  the  position  aforesaid,  and 
that  said  decision  be  rescinded;  that  under 
the  laws  and  the  constitution  of  said  as- 
sociation plaintiff,  if  in  good  standiug,  is  en- 
titled to  sick,  funeral,  and  other  benefits  of 
tbe  aggregate  value  of  $1,000  from  the  funds 
of  said  association;  that  tbe  plaintiff  has 
been  arbitrarily  and  Illegally  deprived  of  the 
right  of  receiving  said  benefits,  and  that  he 
has  been  denied  a  hearing  upon  all  questions 
Involved  on  said  appeal.  Other  similar 
grievances  are  alleged  in  the  complaint,  but 
nothing  could  be  gained  by  going  into  fur- 
ther detail  regarding  those  allegations. 

Upon  substantially  the  foregoing  allega- 
tions the  district  court  of  Salt  Lake  county 
Issued  an  alternative  writ  of  mandate  re- 
quiring the  defendants  to  comply  with  the 
matters  stated  in  the  writ  or  to  show  cause 
by  a  time  fixed  why  they  did  not  do  so. 
Motions  to  quash  tlie  writ  and  demurrers 
were  filed  thereto,  all  of  whjch  were  over- 
ruled, and  the  defendants  filed  their  Joint 
answer  to  the  complaint.  It  must  suffice 
to  say  that  while  the  defendants  admitted 
many  of  tbe  allegations  of  the  complaint,  yet 
they  denied  all  wrongs  attributed  to  them  and 
all  the  rights  claimed  by  the  plaintiff,  and  af- 
firmatively averred  that  the  plaintiff  was 
without  .right  to  make  the  claims  set  forth 
in  the  complaint;  that  all  tbe  matters  set 
forth  in  the  complaint  bad  been  adjudicated 
in  a  former  proceeding  in  the  courts  of  Penn- 
sylvania; that  another  action  involving  the 
same  questions  presented  in  this  proceeding 
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was  now  pending  tn  tbe  state  coorte  of  Penn- 
sylranla ;  that  the  district  court  was  with- 
out Jurisdiction;  that  the  plaintiff  unlaw- 
fully, and  without  being  qualified  to  become 
such  member,  attempted  to  become  a  mem- 
ber of  said  Local  Division  No.  477,  and  that 
by  reason  of  his  wrongful  acts  he  "becam» 
excommunicated  from  and  severed  all  rela- 
tions with  said  association." 

While,  as  before  stated,  the  case  originated 
as  a  mandamus  proceeding  and  an  alternative 
writ  was  duly  Issued,  to  which  the  defend- 
ants responded,  yet  the  case  was  ultimately 
tried  as  an  equitable  proceeding.  The  plain- 
tiff, in  support  of  the  allegations  of  his  com- 
plaint, produced  a  large  mass  of  evidence, 
documentary  and  otherwise,  all  of  xrhicb  he 
presents  to  tnis  court  in  his  bill  of  exceptions, 
consisting  of  between  700  and  800  closely 
typewritten  pages.  It  is  not  possible  to  state 
or  to  review  the  evidence  without  extending 
this  opinion  beyond  all  reasonable  limits. 
It  is,  however,  not  necessary  to  do  so  for  the 
purposes  of  this  decision.  When  plaintiff 
rested  his  case  tbe  defendants  moved  the 
court  for  a  nonsuit  and  dismissal  of  the 
complaint.  The  court  granted  the  motion 
and  entered  Judgment  dismissing  the  com- 
plaint, from  which  Judgment  plaintiff  pros- 
ecutes this  appeaL  While  plaintiff's  counsel 
originally  assigned  a  large  number  of  er- 
rors, yet;  in  their  printed  brief,  they  have 
only  argued  the  general  proposition  that  the 
court  erred  in  dismissing  tbe  complaint  and 
in  not  requlrios  the  defendants,  as  the  officers 
of  sail  association,  to  reinstate  the  plaintiff 
as  a  member  thereof  and  as  a  member  of 
Local  Division  No.  477.  The  trial  court.  In 
disposing  of  tbe  case,  filed  a  written  opinion, 
which  Is  made  a  part  of  the  record.  In  view 
that  tbe  trial  court.  In  that  opinion,  fully  re- 
flects the  gist  of  the  evidence  and  covers 
what  we  deem  tbe  real  questions  in  the  case, 
we  take  the  liberty  of  inserting  that  opinion 
in  full.    It  reads: 

"Throughout  the  trial  of  this  case  the  court 
has  considered  very  carefully  the  nature  of  the 
cause  of  action  set  out  In  the  amended  com- 
plaint upon  which  the  case  ii  being  tried,  and  it 
seems  to  the  court  that  tbe  underlying  principle 
of  the  complaint  is  this:  That  the  plaintiff 
claims  that  the  international  officers  did  not 
have  power  to  do  certain  things,  that  is,  to  sus- 
pend the  Philadelphia  Local  No.  477,  and  to 
pass  upon  the  eligibility  of  Mr.  Pratt  to  hold 
office  in  that  local  and  his  qualiflcations  to  be  a 
member  of  that  local.  If  the  international  of- 
ficers bad  power  in  these  matters  and  exercised 
it  in  good  faith,  I  take  it  the  plaintiff  has  no 
right  to  complain.  Tbe  plaintiff  is  bound,  if  he 
is  a  member  of  this  association,  by  all  the  by- 
laws and  by  the  constitution  of  the  amalgamated 
association ;  and  if  the  board,  or  if  the  interna- 
tional officers  acted  not  in  good  faith,  he  would 
have  a  right  to  complain  of  such  arbitrary  ac- 
tion on  their  part 

"Now,  in  the  first  place,  the  court  is  of  tbe 
opinion  that  the  international  board  did  have 
power,  expressly  given  it  in  conjunction  with 
the  international  president,  to  rule  upon  all 
questions  of  law,  the  manner  of  construction  of 
the  laws  of  the  association,  and  did  have  power 


to  suspend  locals  exptesdy  given  it  by  this 
constitution  and  these  by-laws. 

"Then,  in  the  second  place,  the  court  comes 
to  the  question  of  whether  or  not  this  power 
was  exercised  arbitrarily  and  not  in  good  faitlu 
Tbe  court  finds  no  reason  to  conclude,  from 
the  evidence  of  the  plaintiff  and  the  plaintiff's 
case,  that  the  officers  did  not  act  in  good  faith. 
The  power  given  these  international  officers  is 
quite  arbitrary.  I  have  no  doubt  it  is  neces- 
sary, to  the  successful  maintenance  of  an  or- 
ganization of  this  sort,  that  the  international 
officers  should  have  very  great  power,  and,  cer- 
tainly, very  great  power  is  conferred  upon  the 
international  officers  by  the  constitution  of  this 
association ;  but  there  is  nothing  in  tbe  evi- 
dence in  this  esse  that  indicates  that  the  pow- 
er wag  exercised  not  in  good  faith. 

"And,  further,  tbe  court  Is  of  the  opinion 
that  when  this  withdrawal  card  was  given  Kr. 
Pratt  from  the  Detroit  office  that  he  then  ceased 
tn  be  a  member  of  the  amalgamated  association. 
The  card  Itself  so  states,  and  I  think  that  ia 
the  only  conclusion  that  can  be  drawn  from 
section  126  of  the  constitution.  If  he  desires 
to  use  that  card  in  going  into  some  local  of  tha 
amalgamated  association.  It  takes  the  place  of  an 
application;  and  upon  filing  that  withdrawal 
card  with  a  local  division,  he  thereby  makes 
application  for  membership,  as  I  understand 
these  by-laws  and  this  constitution.  Then  ha 
must  comply  with  all  the  requirements  of  tho 
constitution  and  b.v-Iaws  before  he  is  entitlRd 
to  membership.  That  is  to  say,  he  must  b« 
working  at  the  occupation,  and  if  the  withdraw- 
al card  comes  from  the  Detroit  office,  tbe  fact 
of  his  application  must  be  referred  to  the  I>e- 
troit  office. 

"The  court  is  of  the  opinion  that  Mr.  Pratt 
never  did  become  a  member  of  the  Philadelpliia 
I^cal  No.  477  of  the  amalgamated  association. 
He  made  application  for  membership  in  tb*t 
local  by  filing  his  withdrawal  card  there;  and 
it  is  true  that  a  card,  or  that  several  working 
cards  were  issued  to  him  for  successive  months 
following  the  filing  of  his  withdrawal  carti  as 
an  application  for  memhership  in  that  locaL 
Those  working  cards  would  be  prima  fade  evi- 
dence of  membership  in  the  association ;  bnt 
the  fact  of  membership  is  contented  and  mast  be 
tried  out  upon  all  the  facts  and  all  the  eircum- 
Btpnces  snrronndin?  the  transaction  itself  ss 
disclosed  hy  the  evidence  and  in  the  lielit  of 
the  constitution  and  by-laws  of  the  assncintion: 
and  they  expresaly  provide  that  the  applicant 
Is  not  eligible  for  membership  in  the  local  un- 
less he  is  working  at  the  occupation  and.  when 
the  withdrawal  card  comes  from  the  Detroit 
office,  until  the  application  is  referred  to  the 
Detroit  office  and  a  satisfactory  reply  is  receiv- 
ed from  the  Detroit  office,  whereupon  the  mem- 
ber's application  may  he  accepted  by  the  local 
Hi  vision.  The  conclusion  of  the  court  is  that 
Mr.  Pratt  is  not  a  member  and  never  was  m. 
member  of  the  Philadelphia  Local  of  this  asso- 
ciation, No.  477.  It  follows,  from  the  views  of 
the  gpurt  herein  expressed,  that  the  internation- 
al officers  were  entirely  justified,  under  the  con- 
stitution and  by-laws  of  the  amalgamated  as- 
sociation, in  ruling  as  they  did  that  Mr.  Pratt 
was  not  qualified  for  membership  in  the  Local 
Division  No.  477. 

"The  court  is  further  of  the  opinion  that  tha 
international  officers  had  power  to  suspend  that 
local  and  that  they  did  suspend  the  local  as 
set  out  in  the  pleadings,  and  that  all  those  per- 
sons who  were  then  members  of  that  local 
ceased  at  that  time  to  be  members  of  the  local. 
Local  No.  477  was  shortly  afterwards  reinstaied 
upon  the  petition  of  a  large  number  of  the  sus- 
pended members,  and  arrangements  were  made 
that  these  members  who  had  been  suspended 
could  come  back  into  membership,  with  their 
seniority  rights  restored.    A  way  exists  uniter 
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the  constitution  and  laws  of  the  association  for 
all  those  members  to  protect  whatever  proper- 
ty rights  they  had  in  the  association ;  and  even 
if  Mr.  Pratt  were  a  member  of  that  Local  No. 
4T7  at  the  time  of  the  suspension  and  could 
not  join  the  reinstated  local  because  of  the 
fact  that  he  was  not  working  at  the  occupation, 
yet  he  still  had  an  opportunity  to  return  his 
card  to  the  Detroit  office  and  become  a  member 
at  large,  which  would  retain  for  him  all  bis 
property  rights.  So  that  it  seems  to  the  court 
that  there  is  and  was  at  that  time,  and  may 
be  still,  for  aught  the  court  knows,  a  plain  and 
adequate  method  pointed  out  by  these  by-laws 
and  constitution^  for  the  plaintiff  to  protect 
•very  property  right  that  was  in  any  way  jeop- 
ardized by  reason  of  the  suspension  or  the 
rulings  of  the  international  officers  as  to  bis 
membership  or  as  to  his  right  to  bold  office  in 
Local  No.  477.  Under  those  circumstances, 
equity  will  not  act;  it  is  unnecessary  that  a 
court  of  equity  should  take  any  action  in  the 
matter,  because  the  party  himself  has  a  plain 
way  open  for  the  protection  of  his  rights. 

"Under  the  circumstances  disclosed  by  the 
evidence  in  this  case  I  think  the  motion  for  a 
nonsuit  should  be  granted  and  the  plalntilCs 
petition  dismissed." 

Section  125  of  the  constltutioii  referred  to 
In  tbe  foregoing  opinion  reads  as  follows: 

"When  a  member  withdraws  from  this  as- 
sociation by  card,  his  membership  ceases  from 
the  date  of  the  issuance  of  such  withdrawal 
card,  and  he  is  no  longer  entitled  to  any  of  the 
benefits  of  this  association." 

The  withdrawal  card  issued  to  the  plaintiff 
ttiat  is  referred  to  by  the  court  in  tbe  fore- 
going opinion  reads  as  follows: 

"This  is  to  certify  that  Brother  O.  O.  Pratt, 
whose  signature  appears  in  the  margin  hereof, 
was  a  member  of  the  Amalgamated  Association 
of  Street  and  Electric  Railway  Employes  of 
America,  holding  his  membership  in  accordance 
with  section  130  of  tbe  general  constitution, 
and  that  he  has  paid  all  dues  and  demands  and 
withdrawn  in  good  standing  from  membership  of 
the  association  on  the  date  of  this  issuance  of 
this  card. 

"Given  under  our  hand  and  seal  this  30th 
day  of  September,  1911. 

"W.  D.  Mahon, 

"[Seal.]  International  President 

"Signature  of  Bearer :   0.  O.  Pratt    J.  S." 

Section  130,  to  which  reference  is  made  In 
the  foregoing  card,  reads  as  follows: 

"Where  divisions  have  disbanded  and  the 
membership  has  been  referred  to  headquarters 
or  where  members  hold  their  membership  di- 
rectly through  the  general  association  and  the 
members  denre  withdrawal  cards  they  shall  ap- 
ply directly  to  the  general  office  for  the  same, 
and  vrtiere  members  on  withdrawal  cards  from 
tbe  general  office  seek  membership  in  L.  D.'s 
tfaey  shall  deposit  their  cards  and  the  local 
secretary  shall  notify  the  International  Office 
and  upon  receiving  a  satisfactory  reply  ac- 
cept the  member's  withdrawal  card  and  place 
him  in  good  standing  in  the  L.  D." 

The  real  cause  for  all  of  plaintifTs  griev- 
ances, and  the  differences  existing  between 
him  and  the  defendants,  as  officers  of  the  as- 
sociation, seems  to  date  from  the  time  that 
plaintiff  was  held  not  to  be  eligible  to  mem- 
bership in  Local  Division  No.  477,  and  hence 
not  qualified  to  hold  the  position  of  business 
agent  as  stated  in  the  complaint.  That  mat- 
ter was,  however,  fully  considered  and  de- 
cided by  the  proper  officers  of  the  associa- 
tion.   The  record  shows  that  when  plaintifl 
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applied  for  membership  In  Local  Division  No. 
477  he  did  so  upon  the  withdrawal  card  be- 
fore referred  to  and  pursuant  to  tbe  provi- 
sions of  section  130,  both  of  which  we  have 
set  forth  In  full.  Tbe  decision  upon  that 
question  is  made  a  part  of  the  record,  and  it 
api>ears  therefrom  that  the  plaintiff  had  full 
opportunity  to  be  heard,  that  be  was  beard, 
and  that  the  questions  presented  for  deci- 
sion were  fully  considered  and  apparently 
were  decided  In  fuU  accordance  with  the 
laws  of  tbe  association.  After  reviewing  tbe 
ca^ie,  a  portion  of  the  decision  reads  as  fol- 
lows: 

"The  decision  of  the  general  executive  board 
is  that  under  the  laws  of  the  association,  mem- 
ber O,  O.  Pratt  cannot  become  a  member  of 
Division  No.  477,  under  his  present  quaUfica- 
tions. 

"The  general  executive  board  hereby  directs 
that  the  withdrawal  card  be  returned  to  member 
0.  O.  Pratt. 

"The  general  executive  board  further  rules 
that  member  C  O.  Pratt  may,  at  his  own  voli- 
tion, return  his  card  to  the  International  Of- 
fice and  so  retain  his  membership,  and  the  In- 
ternational President  is  so  instructed." 

That  decision  seems  to  be  the  sum  and  sub- 
stance of  all  of  plaintlfTs  grievances.  To 
set  forth  what  occurred  after  that  would  re- 
quire us  to  write  a  volume.  It  must  suffice  - 
to  say  that  the  things  that  are  complained  of 
by  the  members  of  Local  Division  No.  477, 
and  by  the  plaintiff,  date  from  and  arise  out 
of  that  decision.  While  plaintiff  insists  that 
his  rights  have  been  trampelled  upon  and  Ig- 
nored by  reason  that  he  was  not  permitted 
to  present  his  appeal  to  tbe  convention  held 
at  Salt  Lake  City,  Utab,  as  before  stated,  yet 
what  he  asked  the  trial  court  to  do,  and  what 
be  demands  at  our  hands,  Is,  that  the  defend- 
ants be  required  to  reinstate  him  as  a  mem- 
ber in  good  standing  of  Local  Division  No. 
477  as  well  as  a  member  in  good  standing  of 
the  association  at  large. 

[1,  2]  If  it  be  true  that  plaintiff  has  been 
denied  a  hearing  on  appeal,  and  that  his 
rights  In  that  regard  have  been  denied  him, 
then  the  remedy  be  should  invoke  is  that  he 
be  given  the  right  to  be  heard  on  appeal  In 
accordance  with  the  rules  and  laws  of  the 
association  of  which  he  contends  he  is  a 
member.  All  tliat  a  member  is  entitled  to  is 
a  hearing  in  accordance  with  the  laws  and 
rules  of  the  order  or'  association  of  which  he 
is  a  member.  That  is  just  what  Is  decided 
by  the  cases  dted  by  plaintiff's  counsel, 
namely.  State  v.  Corgiat,  SO  Wash.  95,  90 
Pac.  (Sisg ;  Venezla  v.  Italian  Mut.  Ben.  Soc., 
etc.,  74  N..J.  Law,  433,  65  AO.  898;  Horgan 
V.  Metropolitan  Mut.  Aid  Ass'n,  202  Mass. 
524,  88  N.  E.  890 ;  Grassi  Bros.  ▼.  O'Rourke, 
89  Misc.  Rep.  234,  153  N.  Y.  Supp.  493 ;  Wicks 
V.  Monlhan,  130  N.  T.  232,  29  N.  E.  139,  14 
L.  R.  A.  243.  The  gist  of  all  of  those  de- 
cisions Is  stated  in  the  headnote  of  the  case 
first  dted  In  the  following  words: 

"The  expulsion  of  a  member  from  a  frater- 
nal benefit  association  without  notice  or  oppor- 
tunity to  be  beard  is  void." 
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[3]  Plaintiff  was  not  expelled  from  the  as- 
sociation, nor  was  he  condemned  without  a 
bearing.  True,  he  asserts  that  he  was  denied 
a  hearing  on  appeal.  The  reason  assigned  by 
the  officers  of  the  association,  as  we  under- 
stand the  record,  however,  is,  that  at  least 
many  of  the  delegates  composing  the  conven- 
tion to  which  the  appeal  was  taken  and  the 
officers  of  the  association  insisted  that  the 
plaintiff  was  not  entitled  to  an  appeal,  and 
for  that  reason  his  appeal  was  not  consider- 
ed or  passed  on.  '  Now,  it  may  be  that  the 
delegates  to  that  convention  and  the  offlc^ers 
of  the  association,  including  defendants, 
were  all  mistaken  In  their  conclusion.  There 
is,  however,  as  the  trial  court  stated,  no  evi- 
dence to  justify  a  finding  that  the  members 
did  not  act  In  good  faith;  nor  Is  there  suffi- 
cient evidence  to  Justify  a  finding  that  any 
of  the  officers  of  the  association.  Including  all 
of  the  defendants,  acted  In  bad  faith.  All 
we  could  do,  therefore,  would  be  to  review 
the  acts  and  proceedings  of  the  officers  of  the 
association  and  the  delegates  constituting  the 
convention  in  refusing  to  hear  and  pass  up- 
on the  plaintiff's  appeal.  Indeed,  the  whole 
record  before  us  shows  that  what  Is  desired 
at  our  hands  Is,  that  we  review  the  acts  and 
proceedings  of  the  defendants  while  acting  in 
their  official  capacity  as  officers  of  the  asso- 
ciation. As  pointed  out  before,  the  evidence, 
documentary  and  otherwise,  covers  many 
hundreds  of  closely  typewritten  pages.  The 
proceedings  of  the  officers  of  the  association 
are  set  forth  at  large.  Now  If,  as  in  the  cas- 
es cited  above,  the  only  question  presented 
here  was  whether  the  plaintiff  had  been  con- 
demned without  a  hearing  it  would  not  have 
been  necessary  to  present  volumes  of  docu- 
mentary evidence.  All  that  would  have  been 
necessary  to  show  was  that  plaintiff  had 
been  tried  and  condemned  without  notice  and 
without  being  given  an  opportunity  to  be 
heard  in  his  defense,  or  that  he  had  been  ar- 
bitrarily expelled.  It  is  very  clear,  there- 
fore, that  what  is  asked  of  us  is,  that  we  re- 
view the  acts  and  proceedings  of  the  officers 
of  the  association  In  so  far  as  those  acts  and 
proceedings  affected  the  plaintiff,  and  that 
we  annul  those  acts  and  proceedings.  Courts 
may  not  Interfere  with  the  acts  and  proceed- 
ings of  the  officers  of  beneficial  societies  or 
assodatlons  to  that  extent.  What  the  courts 
are  authorized  to  do,  and  what  they  will  do, 
In  that  regard  Is  to  compel  the  officers  of 
such  associations,  and  the  associations  them- 
selves, to  condemn  no  member  and  not  to  for- 
feit his  property  or  his  property  rights -with- 
out a  hearing  or  an  opportunity  £o  be  heard 
in  his  defense  according  to  the  laws  and 
rules  of  the  association,  and  if  there  are  no 
such  rules  the  court  will  imply  or  create 
such.  When  such  an  opportunity  is  given, 
however,  and  the  complaining  member  has 
been  tried  and  condemned,  or  has  been  de- 
clared ineligible  In  accordance  with  the  laws 
and  rules  of  the  order  or  association,  and 
the  acts  of  the  officers  oil  the  association  in 


that  behalf  are  free  from  fraud  or  duress, 
courts  may  not  interfere.  True,  plaintiff 
complains  that  no  charges  were  ever  prefer- 
red against  him.  Under  the  constitution, 
however,  personal  charges  were  not  necessary 
to  be  preferred.  The  whole  controversy  arose 
out  of  his  alleged  ineligibility  to  become  a 
member  of,  and  to  hold  a  certain  office  in. 
Local  Division  No.  477.  That  question,  as 
we  have  pointed  out,  was  fully  heard  and  de- 
cided. All  that  follows  is  but  a  contlnuatloD 
of  that  controversy.  By  reference  to  that 
decision  it  will  be  seen  that  plaintiff's  with- 
drawal card  was  ordered  returned  to  him. 
He  thus  was  given  the  right  to  deposit  the 
card  in  accordance  with  the  provisions  of  the 
constitution,  and  for  aught  that  the  record 
discloses  he  may  still  have  that  right.  Plain- 
tiff, however,  insists  that  it  was  not  a  with- 
drawal card,  as  held  by  the  officers  who  ren- 
dered the  decision  referred  to,  that  was  is- 
raed  to  him,  but  that  it  was  a  transfer  card 
which  entitled  him  to  greater  rights  than  a 
withdrawal  card.  The  contention  that  the 
card  was  not  a  withdrawal  card  is  iMised  on 
a  letter  written  by  the  president  of  the  asso- 
ciation to  the  plaintiff.  Tti&t  letter  reads: 
"Detroit,  llich.,  September  28,  1911. 
"Mr.  C.  O.  Pratt,  2H  E.  Tioga  St..  Phila- 
delphia, Pa. — Dear  Sir  and  Brother:  Yonr 
communication  of  the  24tb,  addressed  to  B.  Ll 
Reeves,  asking  for  transfer  has  been  referred 
to  me  for  answer.  In  compUance  with  your 
re<]uest,  I  hereby  forward  you.  your  withdraw- 
al card.  Of  course,  you  are  familiar  with  our 
laws  upon  that  subject.  The  constitution  speci- 
fies in  section  129  that  withdrawal  cards  are 
used  as  a  transfer.  As  you  are  aware,  there 
is  no  other  transfer  issued  but  the  withdrawal 
card.  So  I  am  forwarding  the  withdrawal  card, 
as  you  request,  which  you  can  use  as  a  transfer. 
*  *  *  Homing  this  will  be  satisfactory,  and 
with  best  wishes,  I  remain,  fraternally  youis, 
W.  D.  Mabon,  International  President." 

[4]  The  differences  between  plaintiff  and 
the  officers  of  the  association,  however,  arose 
after  that  letter  was  written,  and  the  deci- 
sion which  seems  to  have  been  the  cause  of 
all  those  differences  was  rendered  nearly  90 
days  thereafter.  In  the  decision,  as  we  have 
seen,  the  card  Issued  to  plalatlff  was  held  to 
be  a  withdrawal  card  and  was  treated  as 
such.  If  It  be  assumed,  therefore,  that  the 
president  of  the  association  considered  It  a 
transfer  card,  while  the  officers  who  bad  the 
power  and  whose  duty  it  was  to  decide  held  It 
to  be  a  withdrawal  card,  it  was  purely  a  dif- 
ference of  opinion  between  the  president  and 
the  officers,  and  was  thus  a  matter  of  con- 
struction. When  aU  of  the  different  sectlona 
of  the  constitution  of  the  association  relating 
to  the  rights  of  members  to  whom  cards  are 
issued  are  considered  in  pari  materia,  we  are 
not  prepared  to  say  whetlier  the  president's 
or  tie  officers'  construction  was  the  right 
one.  In  any  event  the  officers  not  only  pos- 
sessed the  right  but  it  was  their  duty  to  con- 
strue and  apply  the  provisions  of  the  consti- 
tution to  the  best  of  their  understanding  and 
ability.  The  fact  that  different  officers  have 
arrived  at  different  conclusions  regarding  cei^ 
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tain  provisions  of  the  constltntlou  Is  but  nat- 
oral.  What  Interpretation  we  might  now 
place  npon  the  constitutional  provision  In 
question  Is  of  no  Importance,  since  we  are 
not  authorized  to  review  the  rulings  of  the 
regularly  constituted  officers  of  the  associa- 
tion relating  to  the  internal  affairs  of  the  as- 
sociation. We  are  of  the  opinion,  therefore, 
that,  so  far  as  this  card  is  concerned,  the 
president's  letter  has  no  controlling  influence. 

[S]  Another  important  question  Is  raised  by 
the  defendants,  namely,  the  power  or  Juris- 
diction of  this  court  to  grant,  and  especially 
to  enforce,  the  relief  prayed  for  by  the  plain- 
tiff. The  record  discloses  that  the  defend- 
ants live  and  have  their  homes  in  different 
states  of  the  Union,  and  that  at  least  one 
lives  and  lias  his  home  in  Salt  Lalie  City. 
Indeed,  one  or  more  of  them,  apparently, 
lives  and  has  his  home  outside  of  the  United 
States,  namely,  in  Canada.  The  question 
therefore  is  raised,  assuming  that  we  should 
enter  Judgment  granting  the  plaintiff's  pray- 
er, how  could  we  enforce  that  Judgment? 
The  question  certainly  is  pertinent,  and  it 
seems  to  us  that  we  possess  no  such  power. 
True,  we  might  reach  the  resident  member, 
bat  be  alone  could  not  comply  with  the  judg- 
ment if  one  were  entered.  No  one,  we  thini:, 
will  be  bold  enough  to  assert  tliat  we  could 
enforce  onr  Judgment  outside  of  the  state. 
If,  therefore,  we  entered  a  Judgment,  and  the 
defendants  refused  to  convene  and  talie  the 
action  required  of  them,  by  what  means 
could  we  coerce  them  to.  comply  with  the 
Judgment?  Clearly  we  Iiave  no  such  power, 
and  we  know  of  no  case  or  instance  where 
such  power  was  attempted  to  be  enforced  by 
a  state  court  upon  nonresidents  of  the  par- 
ticular state  where  the  proceedings  were  had 
and  the  Judgment  was  entered,  and  where 
the  office  or  place  of  business  of  the  defend- 
ants was  outside  of  the  state.  The  Supreme 
Court  of  the  United  States,  having  Jurisdic- 
tion over  the  whole  United  States,  in  a  prop- 
er case,  might,  perhaps,  exercise  such  a  pow- 
er, but  we  are  fully  convinced  that  we  have 
no  such  power. 

llie  Judgment  of  the  district  court  is  there- 
fore affirmed,  with  costs. 

KcCARTT  and  CORFMAN,  JJ.,  concur. 


(60  Utah.  364) 

FELT  CITY  TOWNSITE  CO.  v.  FELT  INV, 

CO.  et  aL     (No.  2903.) 

(Supreme  Court  of  Utah.     Sept  20,  1917.) 

1.  Pi^ADiNO  «=368— Motions— Sepabatino 
Cattses  or  Action. 
Under  Comp.  Laws  1907,  {  2961,  authorizing 
the  joinder  of  certain  causes  of  action,  but  pro- 
viding tlint  they  must  be  separately  stated,  and 
section  2962,  specifying  the  grounds  of  demur- 
rer, and  not  specifying  as  a  ground  of  demurrer 
the  failure  to  separatelv  state  separate  causes 
of  action,  an  objection  that  causes  of  action  are 
not  separately  stated  may  be  made  bv  motion  to 
require  plainnff  to  separately  state  them. 


2.  JirDGMENT  «s>108  — Dbfavlt— Rendkhot 
OF  Motion. 

Under  Oomp.  Laws  1907,  §  3179,  snbd.  1, 
authorizing  judgment  for  plaintiff  in  an  action 
on  contract  for  the  recovery  of  money  or  dam- 
ages if  no  answer,  demurrer,  or  motion  has  been 
filed  within  the  time  specified  in  the  summons, 
a  motion  to  require  plaintiff  to  separately  state 
causes  of  action  being  one  recognized  by  law  is 
sufficient  to  prevent  the  entry  of  default  until 
it  is  disposed  of. 

3.  Action  ^=>1  —  "Cause  of  Acrion"  —  Ele- 
ments. 

I<7very  judicial  action  involves  a  primary 
right,  a  corresponding  primary  duty,  a  delict  or 
wrong  consisting  in  a  breach  of  such  primary 
right  and  duty,  a  remedial  right  and  a  remedial 
duty,  and  the  remedy  or  relief  itself,  and  of 
these  elements  the  primary  right  and  duty  and 
the  delict  or  wrong  combined  constitute  the 
"cause  of  action";  the  remedy  being  no  part  of 
the  cause  of  action. 

•  [Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Cause  of 
Action.] 

4.  Action  <S=»53(3)  —  Splitting  CAuares  of 
Action— Bbeaches  or  Contbact. 

Though  there  are  many  breaches  of  a  single 
contract,  they  may  not  be  split  up  into  srveral 
causes  of  action. 

5.  Pleading  ®=»52(2)— Sepabatb  Causei  «t 
AcnoN— Separate  Statement. 

A  complaint  alleged  that  the  defendant  cor- 
poration sold  plaintiff  an  exclusive  optioi>  on 
lots  in  a  townsite  in  Idaho,  and  apreed  to  sur- 
vey, plat,  and  record  the  unplatted  portion  of 
the  land;  that  the  vendor  covenanted  that  a 
certain  portion  of  the  proceeds  of  sale  should 
be  deposited  as  a  trust  fund  for  the  construction 
of  a  bridge  near  the  townsite,  and  agreed  when 
lots  were  sold  and  fully  paid  for  to  deliver  a 
deed  and  abstract  of  title,  and  a  land  value  guar- 
antee contract;  that  the  individual  defendants 
received  payments  of  money  under  the  contract, 
including  trust  fund  payments,  and  had  appro- 
priated to  their  own  use  all  of  the  trust  ninds 
except  a  specified  amount;  that  defendants  had 
failed  to  plat  certain  portions  of  the  land,  and 
had  furnished  an  inaccurate  map  of  other  por- 
tions;  that  the  laws  of  Idaho  required  the  plat- 
ting of  lots  in  a  townsite  before  any  sale  there- 
of, and  imposed  a  penalty  for  each  lot  sold :  that 
defendants  had  disposed  of  lots  to  plaintiff  know- 
ing that  they  had  not  been  platted,  and  by 
certain  misconduct  had  hindered  plaintiff  in  the 
sale  of  930  lots  not  platted,  and  deprived  plain- 
tiff of  the  profits  thereon ;  that  under  the  Idaho 
law  defendants  had  forfeited  to  plaintiff  $50  for 
each  of  such  lots;  that  they  retained  and  held 
such  trust  funds  in  a  specified  sum;  and  that 
they  had  damaged  plaintiff  by  failing  to  furnish 
an  abstract  of  title  and  bond  for  lots  fully  paid 
for.  Held,  that  the  failure  to  survey,  plat,  and 
record  lots,  and  the  failure  to  furnish  abstracts, 
deeds,  and  bonds,  were  merely  different  breaches 
of  a  single  contract  constituting  but  oue  cause 
of  action,  and  not  required  to  be  separately  stat- 
ed under  Comp.  Laws  1907,  $  2961. 

6.  Action  «=>50(9)  —  Plsadinq  «s»62(2)  — 
Joinder  of  Causes— Separate  Statement. 

While  if  the  complaint  had  alleged  that  the' 
defendant  corporation  failed  to  deposit  the  trust 
fund  and  appropriated  it  to  its  own  use,  this 
might  have  been  merely  another  breach  of  the 
contract  and  part  of  the  one  cause  of  action, 
the  wrong  complained  of  having  been  committed 
by  the  individual  defendants  with  whom  plaintiff 
had  no  contractual  relation,  this  constituted  a 
separate  cause  of  action  which  not  only  should 
have  been  separately  stated  under  Comp.  Laws 
1907,  j  2961,  but  was  obnoxious  to  the  further 
provision  of  that  section,  that  causes  of  action 
united  must  affect  all  the  parties  to  the  action. 
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7.  Pleadino  ®=952(2)— Sepabate  Causks  of 
Action— Sepabate  Stateuent. 

If  the  penalty  for  violation  of  the  Idaho 
statate  was  recoverable  by  plaintiff  rather  than 
by  the  state  of  Idaho,  it  constituted  a  separate 
cause  of  action  to  be  separately  stated. 

8.  Pleadinq  €=3368  —  Motions  —  Sepabate 
Caubeb  of  Action. 

A  motion  to  require  plaintiff  to  separately 
state  several  distinct  causes  of  action  contained 
in  the  complaint  should  have  been  definite,  cer- 
tain, and  specific  as  to  the  causes  of  action 
which  defendant  claimed  were  contained  in  the 
complaint,  and  a  motion  not  specifying  the  dif- 
ferent causes  of  action  was  too  indefinite. 

Appeal  from  District  Court,  Salt  Lake 
County;  F.  C.  Loofbourow,  Judge. 

Action  by  the  Felt  City  Townslte  Company 
against  the  Felt  Investment  Company  and 
others.  From  a  Judgment  dismissing  the  ac- 
tion, plaintiff  appeals.    Affirmed. 

B.  N.  C.  Stott,  of  Salt  Lake  City,  for  ap- 
pellant Cheney,  Jensen  &  Holman,  of  Salt 
Lake  City,  for  respondents. 

THURMAN,  J.  This  case  was  heard  at  a 
former  term  of  this  .court  during  1916,  and 
three  separate  opinions  were  handed  down. 
Application  for  rehearing  was  filed,  and  be- 
fore the  application  was  disposed  of  there 
was  a  partial  change  in  the  personnel  of  the 
court  rendering  it  almost  imperative  that  the 
application  for  rehearing  be  granted,  and  it 
was  granted.  Since  then  the  membership  of 
tlie  court  has  been  Increased  by  the  appoint- 
ment of  two  additional  Judges,  and  the  case 
was  reargued  during  the  present  term  of  the 
court  as  now  constituted.  The  opinions  ren- 
dered at  the  former  term  have  not  been  pub- 
lished. This  opinion  must  therefore  be  con- 
sidered as  the  otHdal  opinion  of  the  court, 
and  is  the  only  one  that  will  be  published. 

The  questions  involved  relate  to  practice 
only,  and  in  stating  the  case  only  so  much  of 
the  proceedings  will  be  detailed  as  is  neces- 
sary to  determine  the  particular  points  in 
controversy. 

The  plaintiff  is  the  successor  in  interest  to 
the  rights  and  obligations  of  certain  contracts 
for  the  purchase  of  town  lots  platted,  and  to 
be  platted,  In  Felt  City  townslte,  Fremont 
county,  Idaho.  The  defendant  corporation  is 
the  vendor,  and  the  plaintiff  and  its  predeces- 
sors will  be  referred  to  as  the  vendee.  The 
vendor  sold  to  the  vendee  an.  exclusive  op- 
tion to  purchase  said  lots  at  certain  prices 
according  to  their  classification  and  on  cer- 
tain terms  specified  in  the  contract.  The 
vendor  agreed  In  said  contract  that  it  would 
at  its  own  expense  survey,  plat,  and  record 
the  unplatted  portion  of  said  land.  Payment 
was  to  be  made  and  accounts  of  sales  ren- 
dered by  the  vendee  from  time  to  time  as  the 
lots  were  sold,  and  the  vendor  covenanted 
that  a  certain  i>er  cent,  of  the  money  arising 
from  sales  should  be  deposited  by  it  in  a  cer- 
tain bank  in  Salt  Lake  City  as  a  trust  fund 
to  be  used  for  the  purpose  of  constructing  a 
bridge  across  the  river  at  or  near  the  Felt 


City  townslte.  Vendor  also  agreed  that  when 
lots  were  sold  and  fully  paid  for  the  vendor, 
within  30  days,  on  demand,  would  make  and 
deliver  to  vendee  a  warranty  deed  and  ab- 
stract of  title  and  procure  a  land  value  guar- 
antee contract  executed  by  the  Federal  Guar- 
antee Company  for  said  lot  or  lots.  The  op- 
tion was  to  continue  for  five  years,  unless 
sooner  forfeited. 

The  above  and  foregoing  1b  the  substance 
of  the  material  parts  of  the  contract  as  far 
as  the  vendor's  covenants  are  concerned. 
The  covenants  and  agreements  of  the  vendee 
are  immaterial  inasmuch  as  It  is  alleged  in 
the  complaint.  In  effect,  that  plaintiff  fully 
performed  the  promises  and  agreements  on 
Its  part  to  be  performed. 

The  complaint  pleads  the  contract  literally 
in  words  and  figures,  and  then  alleges,  in  ef- 
fect, that  the  defendants,  other  than  the  cor^ 
poration,  received  payments  of  money  under 
said  contract,  including  trust  fund  payments, 
amounting  to  $2,968.89,  and  that  said  defend- 
ants have  appropriated  to  their  own  use  all 
of  said  trust  funds  except  the  sum  of  $468.58. 
It  Is  then  alleged  that  defendants  failed  to 
plat  into  lots,  blocks,  and  streets  certain  por- 
tions of  said  land ;  and,  further,  that  a  map 
furnished  by  defendants  for  other  portions  of 
the  land  was  false  and  inaccurate.  The  com- 
plaint then  sets  out  in  full  certain  sections  of 
the  Idaho  Rev.  Codes  (sections  2300-2314) 
requiring  owners  and  proprietors  of  land  de- 
siring to  lay  out  a  townslte  to  survey,  plat, 
stake,  and  record  the  same ;  and  the  law  also 
provides  (section  2314)  that  any  person  dis- 
posing of  or  offering  for  sale  or  lease  any 
such  lot  until  the  plat  has  been  acknowledged 
and  recorded  shall  forfeit  and  pay  $50  for 
each  of  said  lots.  The  complaint  further  al- 
leges that  defendants  disposed  of  and  of- 
fered for  sale  all  of  the  lots  in  said  townslte 
to  plaintiff  knowing  that  the  same  had  not 
been  platted,  and  by  certain  alleged  miscon- 
duct on  the  part  of  defendants  plaintiff  was 
hindered  In  the  sale  of  030  of  said  lots  not 
surveyed,  platted,  and  recorded,  and  was 
thereby  deprived  of  the  profits  thereof  In  the 
sum  of  $23,250;  that  under  the  terms  of  the 
Idaho  statute  defendants  had  forfeited  to 
plaintiff  $50  for  each  of  said  930  lots  in  the 
aggregate  sum  of  $46,500;  that  defendants  re- 
tain and  hold  said  trust  fund  In  the  sum  of 
$2,503.21,  and  for  failing  to  furnish  abstract 
of  title  and  bond  for  lots  fully  i)ald  for  iilain- 
tiff  has  been  damaged  in  the  sum  of  $5,000, 
for  all  of  which  sums  and  amounts  plaintiff 
prays  Judgment  against  all  of  the  defendants. 
The  complaint  was  served  and  filed  on  tlie 
30th  day  of  October,  1910,  and  on  the  17th 
day  of  November,  following,  defendants  ap- 
peared and  filed  a  paper  denominated  "Mo- 
tion for  an  order  requiring  separate  state- 
ment of  causes  of  action."  The  instrument, 
in  effect,  moved  the  court  to  require  plaintiff 
to  separately  state  the  several  distinct  caus- 
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es  of  action  In  Ita  complaint,  referring  to  the 
statute  relied  on  by  the  defendants.  Three 
days  afterwards,  on  the  20th  of  Noveraber, 
plaintiff  filed  a  demand  with  the  clerk  of  the 
court  that  default  be  entered  against  defend- 
ants. The  clerk  complied  with  the  demand 
and  enteretl  default.  On  December  8th,  fol- 
lowing, defendants  obtained  an  order  of 
court  setting  December  11th  as  the  date  for 
hearing  a  motion  to  strike  the  demand  for, 
and  certificate  of,  default  from  the  files,  and 
at  the  same  time  filed  their  motion.  The 
motion  was  not  heard  until  the  17th  of  De- 
cember at  which  time  the  court  ordered  that 
the  default  be  stricken.  Plaintiff  then  de- 
manded of  the  court  that  default  be  entered. 
On  the  23d  of  December  the  court  denied 
plaintiiTs  motion  for  default,  and  on  Decem- 
ber 30th  granted  defendants'  motion  requir- 
ing plaintiff  to  separately  state  the  several 
causes  of  action  contained  In  the  complaint, 
designating  them,  in  effect,  as  follows:  (1) 
For  the  recovery  of  the  trust  fund;  (2)  for 
the  recorery  of  profits  that  plaintiffs  would 
have  earned  but  for  the  fraudulent  repre- 
sentations of  defendants;  (3)  recovery  of 
damages  for  the  breach  of  the  contract;  and 
(4)  the  amount  forfeited  to  plaintiff  under 
the  Idaho  statute.  The  court  allowed  plain- 
tiff time  within  which  to  amend  Its  com- 
plaint. On  the  8th  day  of  January,  follow- 
ing, plaintiff  served  and  filed  notice  to  the 
effect  that  It  would  stand  upon  Its  complaint 
and  declined  to  amend.  The  court  thereupon 
entered  judgment  dismissing  the  action. 
Plaintiff  appeals  and  assigns  as  error  these 
several  rulings  and  orders  of  the  court. 

The  foregoing  statement  Is  a  brief  history 
of  the  material  portions  of  all  the  proceed- 
ings down  to  the  time  the  api)eal  was  taken. 
Its  prolixity  is  partly  accounted  for  by  the 
nature  of  the  case  and  partly  l>y  a  belief  that 
a  full  statement  at  this  time  will  tend  to 
shorten  the  opinion. 

The  former  opinions  rendered  In  the  case, 
to  which  reference  has  been  made,  although 
conflicting  one  with  another  on  some  of  the 
questions  Involved,  are  very  Illuminating  and 
instructive,  and  will  tend  to  lighten  the  bur- 
den of  the  writer  in  his  attempt  to  express 
the  views  of  the  court.  Comp  Laws  1907,  § 
2961,  reads  as  follows: 

"The  plaintiff  may  unite  in  the  same  com- 
plaint several  causes  of  action,  legal  or  equita- 
ble, or  both,  where  they  all  arise  out  of:  (1) 
The  same  transaction,  or  transactions  connect- 
ed with  the  same  subject  of  action ;  or,  (2)  con- 
tracts express  or  implied;  or,  (.;!)  ujurics,  with 
or  without  force,  to  person  and  property,  or 
either;  or.  (4)  injuries  to  character;  or,  (5) 
claims  to  recover  real  property  with  or  without 
damages  for  the  withholding  thereof,  and  the 
rents  and  profits  of  the  same,  or  waste  commit- 
ted thereon:  or,  (6)  claims  to  recover  personal 
property  with  or  without  damages  for  the  with- 
holding thereof;  or,  (7)  claims  against  a  trustee 
by  virtue  of  a  contract,  or  by  operation  of  law. 
But  the  causes  of  action  so  united  must  all  be- 
long to  one  of  these  classes,  and,  except  in  ac- 
tions for  the  foreclosure  of  mortgages,  must  af- 
fect all  the  parties  to  the  action,  and  not  re- 


quire different  places  of  trial,  and  most  be  sep- 
arately stated." 

It  will  be  seen  that  this  section  provides 
for  the  union  of  several  causes  of  action  in 
the  same  complaint  where  they  all  arise  out 
of  one  of  the  classes  named  In  the  section. 
It,  however,  also  provides  that  the  causes  so 
united  must  be  separately  stated.  It  is  mani- 
fest from  a  casual  reading  of  tb€  section  jtist 
what  it  means.  The  causes  of  action  named 
in  one  class  cannot  be  united  with  a  cause  or 
causes  of  action  named  in  another  class  at 
all,  and  causes  of  action  even  In  the  same 
class  cannot  be  united  unless  they  are  dis- 
tinguished one  from  the  other  by  a  separate 
statement.  -  In  this  case  defendants,  assum- 
ing that  several  causes  of  action  were  com- 
mingled in  the  complaint  and  not  separately 
stated,  as  provided  by  the  section  we  have 
quoted,  before  their  time  to  appear  expired, 
filed  and  served  the  paper  above  referred  to, 
denominated  a  motion.  On  the  other  hand, 
plaintiff,  assuming  It  was  no  motion  at  all, 
appeared  at  the  earliest  possible  date  after 
defendants'  time  expired  and  procured  de- 
fault to  be  entered.  Whether  the  paper  filed 
and  served  by  defendants  was  in  fact  a  mo- 
tion becomes  vitally  material  in  the  case  in 
view  of  Comp.  Laws  1907,  §  3179,  subd.  1, 
which,  in  part,  reads  as  follows: 

"Judgment  may  be  had,  if  the  defendant  fall 
to  answer  to  the  complaint,  ^s  follows:  (1)  In 
an  action  arising  npon  contract  for  the  recov- 
ery of  money  or  damages  only,  if  no  answer, 
demurrer,  or  motion  has  been  filed  with  the  clerk 
of  the  court  within  the  time  specified  in  the 
summons.    ♦    •    •    (Italics  ours.) 

It  is  upon  the  hypothesis  that  the  paper  fil- 
ed by  defendants  was  a  motion  that  defend- 
ants insist  the  entry  of  default  was  Illegal 
and  Irregular;  and  on  the  other  hand,  it  Is 
upon  the  hypothesis  that  the  paper  filed  was 
not  a  motion  that  plaintiff  Insists  the  default 
taken  was  legal  and  regular.  This  Is  the 
principal  question  in  the  case,  for  upon  Its 
solution  depends  whether  or  not  the  court 
citred  in  Its  order  directing  that  the  default 
be  stricken  from  the  flies. 

[1]  Upon  examination  of  Comp.  Laws  1907, 
J  2962,  it  will  be  noticed  that,  while  a  de- 
murrer to  a  complaint  may  be  Interposed  on 
the  ground  that  several  causes  of  action  have 
been  improperly  united,  there  Is  no  provision 
for  demurrer  to  a  complaint  on  the  grounds 
that  the  complaint  contains  several  causes  of 
action  not  separately  katcd.  It  will  be  ob- 
served, however,  that  section  2961,  (Domp. 
Laws,  above  quoted,  declares  that  causes  of 
action  In  a°  complaint  must  be  separately 
stated.  Thus  we  find  the  condition  to  be  that 
while  the  statute  declares  that  causes  of  ac- 
tion must  be  separately  stated.  It  nowhere 
provides  a  si)eclHc  remedy  or  form  of  pro- 
cedure by  which  the  statute  can  be  enforced. 
In  Kurtz  v.  Sanitarium  Co.  et  al.,  37  Utah, 
.^13,  108  Pac.  14,  this  court  held  that  where 
the  objection  to  the  complaint  is  that  the 
complaint  contains  several  causes  of  action 
not  separately  stated,  the  proper  procedure  Is 
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by  motion  to  require  the  plaintiff  to  separate- 
ly state  the  causes  of  action.  This  Tiew  of 
tlie  question  appears  to  l>e  supported  by  the 
great  weight  of  authority. 

"Id  providing  for  a  demurrer  on  account  of  an 
improper  union  of  causes  of  action,  the  ques- 
tion first  arises  whether  a  demurrer  will  lie.  and 
lie  only,  where  the  union  itself  is  wrong  without 
reference  to  the  manoer  of  the  union,  or  wbctlier 
it  lies  to  the  nmproper  commingling  in  one  state- 
ment of  different  causes  of  action,  although  tliey 
might  have  been  united  had  they  been  separate- 
ly stated.  It  is  now  iiniversally  held  that  the 
ffemurrer  will  only  lie  when  the  union  itself  is 
forbidden ;  it  does  not  matter  whether  causes  so 
improj^crl^  united  are  separately  stated  or  not; 
the  omission  to  state  them  in  separate  counts 
does  Dot  deprive  the  defendant  of  the  right  to 
demur.  But  when  causes  of  action  which  might 
have  been  united  in  one  pleading,  had  they  been 
separately  stated,  have  been  improperly  inter- 
mingled in  one  count,  the  remedy  is  by  motion." 
Bliss,  Code  Pleading  (2d  Kd.)  p.  412,  $  412. 

"In  nearly  all  jurisdictions  a  demurrer  for 
misjoinder  of  causes  of  action  will  lie  to  a  dec- 
laration, complaint,  or  petition,  when  it  appears 
on  the  face  thereof  that  two  or  more  causes  of 
action  have  been  improperly  united.  And  it 
makes  no  difference  whether  the  causes  of  action 
improperly  united  are  stated  in  separate  counts 
or  paragraphs,  or  are  minrfed  in  one  count  or 
paragraph.  It,  however,  causes  of  action  which 
may  be  properly  united  are  improperly  mingled 
in  ope  count  or  paragraph,  the  remedy  for  such 
defect  is  not  by  demurrer  but  by  a  motion  to 
make  more  definite  and  certain."  Ency.  PL  & 
Pr.   vol.  6,  pp.  340,  341. 

"A  complaint  which  sets  forth  a  single  cause 
of  action,  bnt  asking  several  distinct  forms  of 
relief,  all  properly  obtainable  under  the  facts 
•tated,  is  not  demurrable  on  the  ground  of  mis- 
joinder of  actions.  Nor  is  a  complaint  demurra- 
ble on  this  ground,  for  the  defect  of  not  sepa- 
rately stating  two  or  more  causes  of  action,  they 
being  such  as  might,  if  properly  stated,  be  united 
in  one  complaint:  the  proper  remedy  in  such 
case  is  by  motion."  Boone,  Code  Pleading, 
p.  84. 

Nearly  all  the  authorities  on  Code  pleading 
are  to  the  same  effect 

[2]  In  California  the  objection  may  be 
raised  by  demurrer.  White  v.  Cox,  40  Cal. 
169,  and  earlier  cases.  In  the  experience  of 
the  writer  the  California  practice  was,  to  a 
great  extent,  followed  in  the  district  courts 
of  this  state  luitil  the  ruling  tn  the  Kurtz 
Case,  supra.  As  suggested  in  one  of  the  for- 
mer opinions  in  this  case,  to  which  reference 
has  been  made,  there  seems  to  be  no  logical 
reason  why  the  objection  could  not  be  raised 
by  demurrer  except  that  the  statute  does  not 
specify  it  as  grounds  for  demurrer.  Neither 
does  it  specify  it  as  grounds  for  a  motion ; 
but  this  court  having  established  a  remedy 
for  a'  wrong  not  specifically  provided  for  by 
statute — a  remedy  in  accordance  with  the 
overn'helmlng  weight  of  authority  elsewhere 
— there  should  no  longer  be  any  question  as 
to  its  correctness.  Therefore  the  paper  filed 
by  defendants  in  this  case,  denominated  a 
motion,  being  in  fact  a  motion  recognized  by 
law,  was  sutticient,  in  view  of  the  statute  re- 
lating to  default,  to  stay  entry  of  default  un- 
til the  motion  was  disposed  of.  Whettier  or 
not  the  motion  was  sutUclently  Specific  and 
definite  in  its  terms  does  not  alter  the  case. 
If  an  answer  bad  been  filed  which  did  not 


state  a  defense,  or  a  demurrer  Insufficient  in 
form  to  raise  the  objection  intended  by  fbe 
pleader,  it  would;  nevertheless,  have  been 
suflldent  to  prevent  default  being  entered  by 
the  clerk  until  the  matter  was  Judicially  de- 
termined. We  have  no  hesitancy  in  holding 
that  the  default  tn  this  case  was  Illegal  and 
irregular ;  and  the  court  did  not  err  tn  strik- 
ing It  from  the  files.  Neither  did  tlie  court  err 
in  den^-lng  the  demand  of  plaintiff  that  de- 
fault be  entered,  when  the  application  was 
afterwards  made  in  open  court,  especially  as 
defendant's  motion  to  segregate  the  causes  of 
action  was  still  pending  and  undi.<ipoiied  of. 

It  is,  however,  contended  that  the  court 
erred  in  holding  that  the  complaint  contained 
several  causes  of  action,  and  in  requiring 
plaintiff  to  separately  state  them.  The  ques- 
tion to  be  determined  under  this  assignment, 
ns  we  understand  it,  is  not  how  many  causes 
of  action  can  be  carved  out  of  the  complaint, 
but  are  there  more  than  one.  The  motion 
filed  by  defendants  did  not  designate,  or  in 
any  manner  distinguish,  the  several  causes. 
If  there  were  more  than  one.  It  was  as  in- 
definite in  that  respect  as  it  was  possible  for 
a  motion  to  be.  We  will  refer  to  this  ftature 
of  the  case  again  before  concluding  this  opin- 
ion because  it  involves  a  question  of  practice 
too  Important  to  be  ignored, 

[3]  The  authorities  and  cases  cited  In  the 
opinions  heretofore  Iianded  down  in  this  case, 
prior  to  the  application  for  a  rehearing,  are 
exceedingly  Instructive  as  to  what  constitutes 
a  cause  of  actl(»i  and  the  coumiingling  of 
several  causes  of  action  without  separately 
stating  them.  As  to  the  law  on  that  sabject 
there  is  no  disagreement  in  the  opinions  re- 
ferred to.  The  only  difference  arose  In  the 
application  of  the  law  to  the  present  case.  In 
undertaking  to  define  a  cause  of  action.  Mr. 
Pomeroy,  In  bis  excellent  woi^,  "Remedies 
and  Remedial  Rights"  (2d  Ed.)  H  452.  45.T 
after  explaining  the  difficulty  of  obtaining  a 
concise  definition  from  judicial  dedsiona, 
says: 

"Every  judicial  action  must  therefore  involve 

the  following  elements :  A  primary  right  pos- 
sessed by  the  plaiqtiff,  and  a  corresponding  pri- 
mary duty  devolving  upon  the  defendant;  a  de- 
lict or  wrong  done  by  the  defendant  which  con- 
sisted in  a  breach  of  such  primary  right  and 
duty;  a  remedial  right  in  favor  of  the  plaintilt 
and  a  remedial  duty  resting  on  the  defendant 
spriofdng  from  this  delict,  and  finally  the  remedy 
or  relief  itself.  Every  action,  however  compli- 
cated, or  however  simple,  must  contain  these 
essential  elements.  Of  these  elements,  the  pri- 
mary right  and  duty  and  delict  or  wrong  com- 
bined constitute  the  cause  of  action  in  the  I^;al 
sense  of  the  term,  and  as  it  Is  used  in  the  Codes 
of  the  several  statea" 

The  primary  right  of  the  plaintilT  in  the 
present  case  was  to  have  every  promise  and 
agreement  made  by  the  defendants  strictly 
complied  with  according  to  the  contract  The 
primary  duty  of  the  defendant  corporation 
was  to  strictly  perform  its  promises  and 
agreements  so  made.  The  wrong  or  delict 
committed   by    defendant   consisted   In   the 
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breach  or  failure  to  perform.  These  constl- 
tute  plaintiff's  cause  of  action  according  to 
the  above  quotation,  and  the  definition  Is 
about  as  clear  and  succinct  as  human  lan- 
guage can  express.  The  remedy  Is  no  part  of 
the  cause  of  action.  It  Is  the  procedure  by 
which  relief  Is  obtained.  If  this  distinction 
Is  kept  in  mind  confusion  and  misapprehen- 
sion as  to  whether  or  not  a  complaint  con- 
tains one  or  more  causes  of  action  will  often- 
times be  avoided.  In  1  C.  J.  1059,  it  Is  said: 
"Causes  of  action,  properly  spenkins,  are  clear- 
ly distinfcuishable  from  the  remedial  riKhta  to 
which  they  ^ve  rise:  and  since  the  relief  de- 
manded is  no  part  of  the  cause  of  action,  and 
the  same  cause  of  action  may  give  rise  to  several 
remedial  rights,  the  question  as  to  whether  one 
or  more  causes  of  action  are  stated  is  not  to  be 
determined  from  whether  different  kinds  of  relief 
are  prayed  for  or  different  objects  sought." 

[4]  It  does  not  follow  because  there  are 
many  breaches  of  a  single  contract  that, 
therefore,  It  may  be  split  up  Into  several 
causes  of  action.  In  Bliss  on  Code  Pleading, 
1 118,  it  to  said: 

"It  is  a  rule  that  a  cause  of  action — as,  one 
springing  from  a  single  contract— cannot  be  so 
split  as  to  authorize  more  than  one  action;  and 
the  same  rule  would  make  it  improper  to  so  di- 
vide a  single  canse  of  action,  by  separate  state- 
ments in  one  complaint,  as  to  show  more  than 
one  cause  of  action." 

See,  also,  Secor  v.  Sturgis,  16  N.  Y.  548. 
In  Bates,  PL  &  Pr.  p.  485,  the  author  says: 
"In  general,  each  contract  and  each  tort  con- 
stitutes but  one  cause  of  action-  the  several 
breaches  of  the  one  and  the  several  items  of  loss 
flowing  from  the  other  are  but  parts  of  the  same 
cause  of  action"— citing  Pom.  Rem.,  etc,  {  460 ; 
Bliss,  Code  PI.,  S  118. 

In  Cohen  v.  Clark,  44  Mont.  151,  119  Pac. 
775,  the  court  says: 

"If  plaintiff  pleads  several  contracts,  and  a 
breach  of  ench,  he  states  several  causes  of  ac- 
tion ;  but  if  he  pleads  but  a  single  contract  and 
a  breach  of  it  in  one  or  more  particulars,  he 
statps  but  a  single  cause  of  action,  and  it  is  im- 
material how  the  complaint  is  paragraphed" — 
citing  Nelson  v.  Henrichsen,  supra. 

In  1  Ency.  PL  &  Pr.  153,  the  rule  is  stated 
thus: 

"But  where  there  are  breaches  of  several  and 
distinct  covenants  contained  in  the  same  instru- 
ment, all  these  breaches  must  be  sued  for  togeth- 
er; while  independent  stipulations  may  be  sued 
for  as  the  breaches  occur,  all  the  breaches  exist- 
ing at  the  time  the  action  is  brought  are  only 
one  cause  of  action." 

In  1  0.  J.  pp.  1111, 1112,  it  is  said: 

"It  is  well  settled  that  an  entire  contract  or 
entire  claim  or  demand  arising  out  of  contract 
cannot  be  split  up  and  made  the  subject  of  dif- 
ferent actions.  A  single  breach  of  an  entire 
contract  gives  bu{  one  cause  of  action,  and  all 
the  damages  claimed  by  reason  thereof  must  be 
recovered  in  a  single  action.  Conversely,  where 
demands  arising  out  of  contract  are  distinct  and 
separate  they  give  rise  to  separate  causes 
of  action  for  which  separate  actions  may  be 
maintained,  notwithstanding  they  are  of  such 
a  character  that  they  might  be  joined  in  one 
action,  and  consequently  a  severable  contract 
may  be  severed  and  different  actions  brought 
thereon.  The  difficulty  is  in  distinguishing 
between  entire  and  severable  demands,  and 
applying  the  general  rule  to  particular  cas- 
es.    Clearly,  where  there  are  entirely  distinct 


and  separate  contracts,  each  gives  rise  to  s  sep- 
arate cause  of  action;  but  it  Is  also  true  that 
the  same  contract  may  give  rise  to  different 
causes  of  action,  either  by  reason  of  successive 
breaches  of  the  contract,  or  by  reason  of  the 
different  stipulations  or  provisions  of  the  con- 
tract." 

In  Pomeroy's  Code  Remedies  (4tb  Ed.)  I 
351,  the  doctrine  is  stated  in  practically  the 
same  language.  In  1  Bates  PL  &  Pr.,  etc., 
151,  152,  it  is  said: 

"In  respect  to  contracts  express  or  implied 
each  contract  affords  oae  and  only  one  cause  of 
action.  But  just  what  makes  a  single  contract 
giving  only  one  csnse  of  action  which  cannot  be 
split  is  often  a  difficult  question,  and  the  cases 
are  not  altogether  harmonious." 

The  foregoing  excerpts  from  leading  au- 
thorities and  cases  relating  to  what  consti- 
tutes acause  of  action,  especially  in  contrac- 
tual relations,  are  about  as  definite  as  can  be 
found  in  the  law;  and  still  it  is  perfectly 
manifest,  upon  reading  them,  that  in  their  ap-  « 
plication  to  a  complicated  case  even  learned 
and  able  lawyers  and  Judges  may  radically 
differ.  The  present  case  is  an  Instance  In  ' 
point.  The  district  court,  in  deciding  the  mo- 
tion to  separate  the  causes,  found  four  dis- 
tinct causes  of  action  and  stated  them  in  his 
ruling  upon  the  motion.  In  this  court,  in  thel 
former  opinions  before  rehearing,  two  of  the 
Justices  found  only  one  cause  of  auction,  and 
one  of  them  found  two,  and  probably  three. 
We  are  not  certain  but  that  the  defendanti< 
thought  there  were  five.  Of  course  appellant 
Insists  there  is  only  one.  It  is  our  duty  at 
the  present  time  to  determine  whether  there 
is  one  cause  of  action  only,  or  more  than  one. 

[S,  •]  We  have  endeavored  to  give  to  the 
contract  relied  on  a  careful  and  painstaking 
analysis.  The  defendant  corporation  cov- 
enanted and  agreed  to  survey  and  plat  the 
ground  and  subdivide  it  into  lots,  blocIcB, 
streets,  alleys,  etc.,  at  its  own  expense.  It 
also  agreed  to  deposit  a  certain  percentage  of 
the  money  arising  from  sales  of  lots  in  a  cer- 
tain Salt  Lake  bank  as  a  trust  fund  for  some 
beneficial  purpose  connected  with  the  town- 
site.  It  also  agreed  to  furnish  abstracts  of 
title,  warranty  deeds,  and  a  guaranty  bond 
whenever  lots  were  fully  paid  for  and  on  de- 
mand of  the  vendee.  There  is  no  question  in- 
the  mind  of  the  court  but  that  the  failure  to 
survey,  plat,  and  record,  and  the  failure  to 
furnish  abstracts,  deeds,  and  bonds,  are  mere- 
ly breaches  of  a  single  contract,  and  consti- 
tute but  one  cause  of  action  under  the  au- 
thorities cited.  And  if  it  had  been  alleged 
that  the  defendant  corporation  failed  to  de- 
posit the  trust  fimd  and  appropriated  it  to 
Its  own  use,  we  would  be  inclined  to  the  view 
that  that  also  was  merely  another  breach  of 
the  contract,  and  that  all  the  breaches  would 
constitute  but  one  cause  of  action.  But  the  al- 
legations of  the  complaint  will  not  admit  of 
such  construction.  The  agreement  to  deposit 
was  made  by  the  corporation,  and  not  by  the 
other  defendants.  The  wrong  complained  of 
in  relation  to  the  trust  fund  was  committed 
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by  the  other  defendants,  and  not  by  the  de- 
fendant corporation.  The  corporation  de- 
fendant with  whom  the  contract  was  made  Is 
not  charged  with  any  wrong  In  respect  to  the 
trust  fund,  but  the  individual  defendants 
who  had  no  contractual  relation  with  the 
plaintiff  are  charged  with  converting  the  fund 
to  their  own  use.  It  is,  to  say  the  least,  an 
unusual  character  of  pleading;  so  much  so 
that  one  is  almost  constrained  to  believe 
there  must  have  been  some  Inadvertence  or 
oversight  on  the  part  of  the  pleader.  Be  that 
as  it  may,  it  does  not  alter  the  case,  what- 
ever may  have  been  the  cause  for  the  con- 
dition we  have  described.  The  complaint 
must  be  dealt  with  as  we  find  it,  and  it  is  too 
clear  for  controversy  that  the  charge  against 
the  Individual  defendants  for  misappr(%)riat- 
ing  a  trust  fund,  when  there  was  no  con- 
tractual relations  on  their  part,  cannot  be 
,  commingled  with  a  cause  of  action  against  all 
the  defendants  foil  a  breach  or  breaches  of 
a  contract  made  with  only  one.  It  is  difficult 
'  to  see  bow  it  can  be  united  at  all  in  the  same 
action,  even  if  It  were  separately  stated.  It 
is  not  only  obnoxious  to  the  provisions  of  the 
statute  quoted  against  the  commingling  of 
several  causes  of  action  in  one  and  the  Im- 
proper union  of  causes,  but  It  Is  likewise  ob- 
noxious to  the  provision  of  the  same  statute 
which  provides  that  "the  causes  of  action  so 
united  *  *  •  miut  affect  all  the  partiot 
to  the  action."  (Italics  ours.)  Comp.  Laws 
1907, 1  2961. 

Inasmuch  as  plaintiff.  In  the  prayer  of  its 
complaint,  prays  for  actual  damages  in  the 
sum  of  $28,250,  this  being  the  aggregate  sum 
of  the  damages  claimed  for  breaches  of  the 
contract,  and  $2,503.21,  trust  fund  appropri- 
ated by  the  defendants  to  their  own  use, 
there  can  be  no  question  but  that  the  mis- 
appropriation of  the  trust  fund  Is  Itself  a 
cause  of  action.  The  court  is  also  of  the 
opinion  that  it  Is  an  independent  cause  of  ac- 
tion, and,  if  proper  to  be  united  at  all  with 
the  other  cause  mentioned,  it  should  have 
been  separately  stated  as  the  statute  pro- 
vides. The  district  court,  therefore,  did  not 
err  in  requiring  the  plaintiff  to  separately 
state  the  several  causes  of  action  In  its  com- 
plaint 

[7]  There  is  another  demand  by  plaintiff 
for  a  large  sum  of  money  on  account  of  the 
penalty  provided  in  the  Idaho  statute  for 
disposing  of,  or  offering  to  dispose  of,  or 
lease,  unplatted  lands.  It  is  contended  by 
defendants  that  this  claim  also  ctmstltutes  a 
cause  of  action  not  separately  stated  In  the 
complaint.  It  is  doubtful  whether  or  not  the 
court  in  this  opinion  should  enter  into  a  con- 
sideration of  that  matter  in  view  of  the  very 
meager  discussion  of  certain  questions  that 
ought  to  be  considered  in  arriving  at  a  cor- 
rect conclusion.  There  is  perhaps  a  serious 
question  as  to  whether  the  plaintiff  or  the 
state  of  Idaho  is  entitled  to  the  penalty. 
The  statute  itself  is  silent  on  that  question. 


If,  as  a  matter  of  law,  it  belongs  to  the  state, 
then  the  question  arises:  Is  not  the  state- 
ment of  the  claim  and  everything  connected 
with  it  in  the  complaint  entirely  irrelevant, 
mere  surplusage,  and  subject  to  be  stricken 
on  motion,  or,  if  not  stridcen,  entirely  Ig- 
nored? If  that  view  Is  taken  it  need  not  be 
considered  a  separate  cause  of  action.  On 
the  other  hand,  if,  as  matter  of  law,  the 
claim  of  plaintiff  for  the  sum  forfeited  is 
valid,  no  answer  can  be  made  to  the  logic  of 
one  of  the  former  opinions  filed  in  this  case. 
The  cases  cited  are  as  follows:  Barkley  v. 
Wllllnms,  30  Misc.  Hep.  687,  64  N.  Y.  Supp. 
318;  Rogers  v.  Wheeler,  89  App.  DIv.  435,  85 
N.  T.  Supp.  981;  Wiles  v.  Suydam,  64  N.  Y. 
173;  Loup  V.  Cal.  S.  R.  R.  Co.,  63  CaL  97; 
People  V.  Wells,  52  App.  Dlv.  583.  65  N.  T. 
Supp.  319;  Gurley  v.  McAnally,  109  Ala.  359, 
19  South.  518.  These  cases  hold,  in  effect, 
that  a  statutory  penalty  such  as  we  have  In 
this  case  constitutes  a  separate  cause  of  ac- 
tion, and  the  New  York  and  Alabama  cases 
go  so  far  as  to  hold  that  they  cannot  even  be 
united  In  the  same  action.  The  question, 
however,  as  to  whether  plaintiff  or  the  state 
is  entitled  to  the  penalty  and  the  bearing 
that  question  may  have  upon  the  proper  solu- 
tion of  the  question  before  the  court,  as  be- 
fore stated,  is  in  doubt;  and  because  the 
matter  has  not  been  fully  presented  in  argu- 
ment by  counsel,  we  are  not  Inclined  to  de- 
cide It  at  this  time.  Besides,  it  is  not  neces- 
sary that  that  question  should  be  determined 
on  this  appeal.  When  the  trial  court  decided 
that  the  complaint  contained  several  causes 
of  action  not  separately  stated  plaintiff  was 
given  time  to  amend  its  complaint  in  con- 
formity with  the  ruling  of  the  court  The 
plaintiff  elected  to  stand  upon  its  complaint 
and  declined  to  amend,  whereupon  Judgment 
was  entered  dismissing  the  action.  Under 
the  circumstances  there  was  no  error  in  the 
ruling  of  the  court 

[1]  Because  of  the  importance  of  the  ques- 
tions of  practice  Involved,  to  litigants,  mem- 
bers of  the  bar,  and  the  courts  of  the  state, 
before  concluding  this  opinion  we  feel  it  our 
duty  to  call  attention  to  one  feature  of  the 
case  to  which  allusion  has  already  been 
made.  We  are  of  the  opinion  that  the  mo- 
tion filed  by  the  defendants  requiring  the 
several  causes  of  action  in  the  complaint  to 
be  separately  stated  was  too  indefinite,  and 
should  have  been  more  certain  and  specific. 
It  reads  as  follows: 

"Cornea  now  the  defendant  Felt  Investment 
Company  and  without  waiving  any  of  its  rights 
to  demur,  or  otherwise  plead  to  the  complaint 
herein,  moves  the  court  for  an  order  requiring 
this  plaintiff  to  separately  state  the  several  dis- 
tinct causes  of  action  in  its  complaint  contained, 
in  accordance  with  the  provisions  of  section  2961 
of  the  Compiled  Laws  of  Utah  of  1907." 

If  the  plaintiff.  Instead  of  Insisting  that 
the  paper  filed  by  defendants  was  not  a  mo- 
tion at  all,  had  resisted  the  motion  on  tbe 
grounds  that  it  was  Indefinite  and  insuffi- 
cient as  a  notice  of  what  was  required  by  the 
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plaintiff,  a  different  order  wonid  probably 
have  been  made  by  the  trial  court.  If,  how- 
erer,  under  such  circumstances,  the  trial 
conrt  h^d,  against  plaintiff's  objections, 
granted  the  motion  and  dismissed  the  action, 
as  was  done  in  this  case,  a  different  case 
would  have  been  presented  for  our  consider- 
ation. We  have  already  shown  how  widely 
men,  trained  in  the  law,  differed  as  to  the 
number  of  causes  that  could  be  carved  out 
of  this  complaint.  They  vary  all  the  way 
from  one  to  four,  and  probably  five.  If  plain- 
tiff had  endeavored  to  comply  with  the  re- 
quirements of  defendants'  motion  as  filed, 
without  going  into  court.  It  Is  improbable  it 
could  have  amended  the  complaint  on  the 
first  attempt  so  as  to  satisfy  plaintiff's  con- 
ception of  a  proper  pleading.  This  would 
have  provoked  another  motion  of  the  same 
kind  and  perhaps  another  Ineffectual  attempt 
to  amend,  and  so  on,  until  finally  by  sheer 
exhaustion  perhaps,  or  by  some  process  of 
elimination,  a  conclusion  would  have  been 
reached  satisfactory  to  the  plaintiff.  Defend- 
ants should  have  made  their  motion  definite 
as  to  the  number  of  causes  and  specifically 
pointed  them  out.  Volume  0,  ISncy.  of  Law, 
p.  117,  says: 

"A  motion  must  state  the  grounds  or  reasons 
on  which  it  is  based,  or  it  will  be  overruled." 

On  page  118,  same  volume,  the  rule  is 
stated: 

"The  objection  or  objections  on  which  the 
motion  is  founded  shonld  be  stated  spedfically, 
so  that  the  court  may  readily  see  that  the  mo- 
tion should  be  granted." 

28  Cya  p.  6,  says: 

'!The  particular  grounds  of  a  motion  should 
appear  plainly  either  by  the  notice  of  motion  or 
the  affidavits  accompanying  the  same." 

In  Ambrose  v.  Parrott,  28  Kan.  494,  the 
court  animadverts  upon  Just  this  kind  of  mo- 
tloB  made  for  the  same  purpose  as  the  mo- 
tion In  the  present  case,  and  wliile  the  court 
did  not,  under  the  drcnmstances  of  that 
case,  reverse  the  trial  court,  which  had  over- 
ruled the  motion,  yet  the  reasoning  of  the 
conrt  strongly  condemns  the  character  of  the 
motion  filed  in  that  case.  We  here  quote 
from  a  note  appearing  In  volunie  6,  E)ncy. 
PL  4  Pr.  pp.  118,  118: 

"In  Ambrose  v.  Parrott,  28  Kan.  698,  it  was 
claimed  that  the  complaint  contained  more  than 
one  cause  of  action,  and  a  motion  was  made 
to  require  the  plaintiff  to  state  separately  such 
alleged  causes  of  action.  It  was  objected  that 
the  motion  was  too  indefinite  in  that  it  failed  to 
point  out  wherein  the  petition  in  the  court 
below  stated  more  than  one  cause  of  action,  and 
how  many  caases  it  was  claimed  that  it  did 
state.  The  motion  was  overruled,  and  on  appeal 
the  court  said:  'Now,  we  would  think  that,  in 
all  fairness  to  the  trial  court  and  to  the  oppo- 
site party,  the  motion  should  have  been  more 
definite  and  specific  than  the  motion  in  this  case 
wa&  We  would  think  that  a  motion  filed  for 
such  a  purpose  should  in  all  cases  point  out 
specifically  the  matters  which  the  pnrty  filing  it 
desired  the  court  to  act  npon.  It  should  desig- 
nate the  matters  supposed  to  constitute  each 
separate  and  distinct  cause  of  action  so  that  the 
court  might  act  intelligently.     We  think,  how- 


ever, the  court  might  in  its  discretion  act  npon 
and  sustain  just  sach  a  motion  as  the  one  which 
was  filed  in  the  present  case.  If  the  court, 
however,  shonld  overrule  the  motion,  as  was 
done  in  the  present  case,  then  the  question  aris- 
es: Shnnld  the  Supreme  Court  reverse  the  deci- 
sion of  the  trial  court  simply  because  it  over- 
ruled such  an  indefinite  motion?  Generally,  we 
would  think  not.  Perhaps  cases  might  occur 
where  we  would  think  otherwise.  But  such  cas- 
es would  be  rare.  It  may  be  claimed  that  the 
object  of  the  present  motion  was  obrious,  that 
the  court  should  have  known  from  an  inspec- 
tion of  the  petition  just  how  many  causes  the  ' 
defendants  claimed  were  stated  therein,  and 
what  they  were,  and  therefore  that  there  was  no 
necessity  for  the  defendants  designating  in  their 
motion  how  many  causes  of  action  they  supposed 
were  stated  in  the  plaintiff's  petition  or  what 
they  were.    But  this  is  not  entirely  clear.'  " 

We  do  not  see  how  there  can  be  any  dis- 
sent from  the  proposition  that  the  motion  in 
a  case  of  this  kind  should  be  definite,  cer- 
tain, and  spedfic  as  to  the  causes  of  action 
the  defendant  claims  are  contained  In  the 
complaint  It  certainly  Is  Just  as  incumbent 
npon  the  defendant  to  specify  the  causes  of 
action  required  to  be  separately  stated  as  It 
is  upon  the  plaintiff  to  separately  state  them. 
We  think  the  motion  In  this  case  was.  alto- 
gether too  Indefinite,  and  if  proper  objection 
had  been  made  and  insisted  upon  by  plaintiff. 
Instead  of  the  objection  that  the  paper  filed 
was  no  motion  at  all,  this  court  would  prob- 
ably arrive  at  a  different  conclusion  than  the 
one  It  feels  compelled  to  adopt  under  all  the 
circumstances  of  the  case. 

For  the  reasons  above  stated,  the  Judg- 
ment Is  afiBrmed.  Respondents  to  recover 
costs. 

FRICK,  C.  J.,  and  McOAHTT,  CORFMAN, 
and  GIDEXJN,  JJ.,  concur. 


(64  Mont  83) 
ANDERSON  v.  MISSOULA  ST.  BT.  CO. 
(No.  3791.) 

(Snpreme  Court  of  Montana.     July  6,   1917.) 

1.  Stbekt  Railboads  ®=>103(1)  —  Friohtbn- 

INO    HOBBES    —    INJUBIES    AvOinABLE    NOT- 
WirnSTANMNO   CONTKIBUTOBT    NEOLIOENCE. 

In  action  for  injuries  dne  to  plaintiff's  horse 
becoming  frightened  by  defendant's  approaching 
street  car,  where  the  plaintiff's  exposed  condi- 
tion was  not  brought  about  by  negligence  on  her 
part,  the  doctrine  of  last  dear  chance  did  not 
apply. 

2.  Tbial    4=>251(8)— In8TBT7CTi0NS— Apflica- 
BiLrrr  to  Issue. 

In  an  action  for  injuries  due  to  plaintitTs 
horse  becoming  frightened  by  defendant  street 
car,  an  instruction  setting  fortii  the  events  claim- 
ed by  the  plaintiff  as  constituting  her  obvious 
peril,  the  basis  of  her  assertion  that  the  de- 
fendant's motorman  was  negligent,  etc,  was  not 
objectionable  as  authorizing  the  jury  to  apply 
the  doctrine  of  last  clear  chance,  which  was  not 
in  issue. 

3.  Street  Railroads  <S=>118(5)  —  Instruc- 
tions   —    CONFOBMITT    OF    PLEADINGS    AND 

Proof. 
The  instruction  that  if  the  motorman  acting 
as  an  ordinarily  prudent  person  would  have  be- 
lieved the  plaintiff  in  peril,  and  that  he  could 
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not  pass  the  baggy  with  reasonable  safety  to  its 
occupants,  then  in  passing  he  did  not  act  with 
the  proper  degree  of  care.  Acid  not  subject  to 
the  objection  that  it  did  not  conform  to  the  al- 
legations of  plaintiff's  complaint  or  the  proof  of- 
fered in  support  thereof. 

4.  Street  R^lroads  9s»118(5)  —  Insnvc- 
T10N8  —  Conformity  or  Pleadings  and 
Proof. 

The  instruction  that  if,  as  the  car  approach- 
ed, the  horse  showed  signs  of  becoming  unman- 
ageable, which  condition  was  or  should  have 
been  observed  by  the  motorman,  then  it  became 
his  duty  to  slacken  the  speed  or  stop,  if  neces- 
sary, in  order  to  give  the  driver  a  better  oppor- 
tunity to  manage  and  control  the  horse  postu- 
lates threatened  loss  of  control,  and  was  proper- 
ly given,  the  evidence  riiowing  that  the  loss  of 
control  became  actual,  as  was  clearly  suggested 
by  the  complaint 

5.  Street  Railroads  ®s>118(5)  —  Instruc- 
tions —  CosKoRMm  or  Pleadings  and 
Proof. 

The  instruction,  to  the  effect  that  if,  under 
the  conditions  stated,  the  motorman  should  have 
slowed  down  or  stopped  bis  car,  it  is  immaterial 
as  a  matter  of  law  whether  the  injury  occurred 
as  the  front  of  the  street  car  reached  the  buggy, 
or  as  the  rear  end  passed  the  horse,  was  not  sub- 
ject to  the  objection  that  it  covers  a  state  of 
facts  not  charged  as  negligence  in  the  complaint. 

6.  Street  Railroads  «=>110(1)— Last  'Clear 
Chance— Pleading. 

The  complaint  presenting  as  a  fact  that 
the  plaintiff  was  imperiled  by  reason  of  the  horse 
becoming  unmanageable  through  fear  of  the  car, 
noisily  approaching  from  behind,  did  not  pro- 
ceed upon  the  theory  of  last  clear  chance. 

7.  Street  Railroads  €=b118(7)  —  Frighten- 
ing Animals — Misleading  Instructions. 

Although  plaintiff's  complaint  alleged  a  speed 
of  defendant  street  car  in  excess  of  12  miles  an 
hoar,  and  her  witnesses  so  testified,  where  de- 
fendant's witnesses  asserted  otherwise  the  jury 
might  have  preferred  the  latter  opinion,  and  the 
instruction  that  it  was  not  necessary  to  prove 
that  the  speed  of  the  car  was  12  miles  or  more 
was  not  misleading  or  unnecessary. 

8.  Street  Railroads  «=>111(1)  —  Pleading 
—Issues,  Proof,  and  Variance. 

Although  the  complaint  charged  several  par- 
ticulars wherein  defendant's  motorman  was  neg- 
ligent in  view  of  plaintifTs  situation,  the  proofs 
were  sufficient  if  showing  actionable  negligence 
in  any  of  the  respects  alleged. 

0.  Street  Railroads  «=»87(2)  —  Animals  — 
Dtn'Y  to  Stop. 
It  was  not  incumbent  upon  the  motorman  to 
stop  the  car  when  he  first  observed  plaintiff,  or 
when  he  observed  that  her  horse  was  becoming 
unmanageable,  but  it  was  his  duty  to  have  the 
car  under  such  control  that  it  could  have  been 
stopped  when  stopping  was  necessary  to  avoid 
the  accident. 

10.  Street  Railboads  «=>85(3)  —  Use  of 
Streets— Dutt  of  Pubuo. 

The  drivers  of  horse-drawn  vehicles  have  the 
same  right  to  use  the  public  streets  as  street 
cars  or  automobiles,  but  each  must  be  operated 
so  as  to  prevent  doing  avoidable  injury  to  others, 
stopping  if  and  when  necessary  to  that  end. 

11.  Appeal  and  Bbboe  «=»994(1)— Review- 
Fin  ding — Evidence. 

Where  there  was  evidence  sufficient,  if  cred- 
ited, to  sustain  the  plaintiffs  case,  this  court 
will  not  interfere. 

Appeal  from  District  Court,  Missoula 
County;  J.  E.  Patterson,  Judge. 

Action  by  Clara  B.  Anderson,  by  John  G. 
Anderson,  her  guardian  ad  litem,  against  the , 


BliflBonla  Street  Railway  Company,  a  corpo- 
ration. Frmn  a  Judgment  for  plaintiff,  and 
from  an  order  denying  its  motion  for  new 
trial,  defendant  appeals.  Judgment  and  or- 
der affirmed. 

William  U  Murphy  and  Walter  M.  Bick- 
ford,  both  of  Missoula,  for  appellant.  Mul- 
roney  &  Mulroney  and  G.  J.  Heyfron,  all  of 
Missoula,  for  respondent 

BANNER,  J.  The  two  portions  of  the  city 
of  KUssoula  which  lie  on  either  side  of  the 
Hellgate  river  are  connected  by  a  bridge 
1,023.6  feet  long.  The  width  of  the  bridge 
is  divided  Into  a  main  roadway  28.0  feet 
wide  and  two  footways— one  on  each  side  of 
the  roadway — and  the  footways  are  separat- 
ed from  the  roadway  by  railings.  Along  the 
center  of  the  roadway  is  the  street  car  track 
of  the  Missoula  Street  Railway  Company, 
and  tlie  clearance  for  vehicles  on  each  side 
of  the  truck,  when  a  car  is  passing.  Is  10.6 
feet  The  bridge  Is  not  level,  but  ascends  on 
a  1  per  cent  grade  from  the  south  end  for 
a  distance  of  about  174  feet  whence  it  de- 
scends to  the  north  end.  Its  highest  point 
is  about  1.74  feet  higher  than  the  south  end. 
and  0.28  feet  higher  than  the  north  end.  On 
the  21st  day  of  February,  1014,  the  plaintiff 
with  four  companions  was  riding  in  a  buggy 
pulled  by  a  gentle,  well-broken  horse,  cross- 
ing the  bridge  from  south  to  north.  The 
driver^  as  was  proper,  kept  to  the  roadway 
on  tlie  east  side  of  the  railway  track,  so  that 
street  cars  occupying  the  track  would  pass 
to  her  left  The  surface  of  the  bridge  was 
uneven,  due  to  ice,  slush,  and  swollen  blocks. 
"At  the  time,"  so  the  complaint  alleges,  "the 
buggy  in  which  plaintiff  was  riding  north  on 
said  bridge  arrived  at  a  point  about  220  feet 
north  of  the  south  end  of  said  bridge,  one  of 
defendant's  street  cars,  coming  east  along 
said  railway  track  on  South  Third  street  at 
a  fast  and  excessive  rate  of  speed,  proceed- 
ed without  stopping  from  said  Third  street 
onto  the  south  end  of  said  bridge  and  at  a 
high,  fast,  and  excessive  rate  of  speed  con- 
tinued to  go  north  on  said  bridge,  and  when 
said  car  reached  the  highest  point  on  said 
bridge,  •  •  •  plaintiff  was  in  a  buggy 
about  90  feet  north  of  said  car;  that  at  said 
time  the  horse  that  platntifl  was  driving  be- 
came frightened  at  the  approach  of  said  car 
and  began  to  act  in  a  frightened  and  nervous 
manner  and  to  shy  sidewaj-s ;  that  the  motor- 
man  operating  and  in  charge  of  said  car  saw 
the  frightened  and  nervous  manner  in  which 
plaintiff's  horse  was  acting,  or  by  the  use  of 
due  and  ordinary  care  and  caution  should 
have  seen  same,  but  regardless  thereof  said 
motorman  negligently  and  carelessly  rang  the 
bell  on  his  cur  and  kept  ringing  same,  al- 
though the  rapid  approach  of  said  car  and  the 
great  and  rumbling  noise  it  was  making  and 
said  ringing  of  the  bell  on  said  car  friglireue<i 
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plaintiff's  borse,  and  said  motorman  could 
and  did  sec  that  said  horse  was  becoming 
more  frightened  as  said  car  approached,  and 
said  motorman,  Instead  of  slackening  the 
speed  of  said  car  or  stopping  It  as  he  should 
have  done,  did  not  slacken  the  speed  of  said 
car  or  stop  it,  but  negligently  and  carelessly 
continued  to  go  at  a  high,  dangerous,  and  ex- 
cessive rate  of  speed,  and  at  a  rate  of 
speed  so  fast  as  to  violate  the  ordinances 
and  laws  of  the  city  of  Missoula,  and  to  ring 
the  bell  on  said  car  faster  and  mor^  loudly 
as  he  approached  plaintiff  until  the  front  end 
of  the  defendant's  car  reached  a  point  even 
with  the  rear  end  of  the  plaintiff's  buggy,  at 
which  time  the  horse,  which  plaintiff  was 
driving  having  become  more  frightened  as 
said  car  approached,  became  unmanageable 
and  uncontrollable,  and  Jumped  to  the  right 
to  avoid  said  car,  and  the  right  front  wheel 
of  said  buggy  struck  the  railing  on  the  east 
side  of  said  bridge,  breaking  said  wheel  off 
at  the  hub;  that  the  horse  thereupon  contin- 
ued to  be  frlghtenied  and  ran  away  in  a 
northerly  direction  across  said  bridge;  that 
when  said  horse  reached  a  point  about  half 
way  across  said  bridge  the  left  front  wheel 
of  said  buggy  was  torn  off  and  plaintiff  was 
thrown  violently  out  of  said  buggy,"  sustain- 
ing the  injuries  for  which  recovery  is  sought 
in  this  case.  The  answer  amounts  simply  to 
a  denial  of  the  allegations  of  the  complaint, 
with  an  affirmative  plea  that  the  car  was 
operated  in  the  usual  and  proper  manner, 
and  that  it  did  not  come  in  contact  with  the 
buggy  or  horse.  The  case  was  tried  to  a 
Jury  who,  after  hearing  the  evidence  and 
the  instructions,  returned  a  verdict  for  the 
plaintiff,  upon  which  Judgment  was  regular- 
ly entered.  From  that  Judgment,  as  well  as 
from  an  order  overruling  its  motion  for  a 
new  trial,  the  defendant  railway  company 
appeals.  Reversal  is  sought  upon  four 
grounds,  which  will  be  noted  seriatim. 

[1]  I.  It  is  said  that  certain  instructions 
which  incorporated  the  doctrine  of  the  last 
clear  chance  injected  a  principle  of  law  for- 
eign to  the  Issues  and  prejudicial  to  the  de- 
fendant The  instructions  thus  assailed  are 
numbered  P.  1,  P.  5,  P.  7,  and  P.  8 ;  and  If  they 
announce  and  authorize  the  Jury  to  apply  the 
doctrine  of  the  last  clear  chance,  they  are 
error,  for  that  doctiine  was  not  in  the  case. 
To  make  that  doctrine  applicable  to  any  case, 
three  things  are  indispensable,  viz.:  The  ex- 
posed condition  brought  about  by  the  negli- 
gence of  the  plaintiff  or  the  person  injured ; 
the  actual  discovery  by  defendant  of  the 
perilous  situation  of  the  person  or  property 
in  time  to  avert  the  injury;  and  the  failure 
of  the  defendant  thereafter  to  use  ordinary 
care  to  avert  the  injury — all  these  elements 
must  concur  or  the  rule  has  no  application. 
Oahmer  v.  Northern  Pac.  Ry.  Ck).,  48  Mont. 
152,  136  Pac.  1059,  142  Pac.  209.  No  sugges- 
tion occurs  in  the  complaint  that  the  plain- 
tiff's exposed  condition  was  brought  about 


by  any  negligence  of  hers  or  Imputable  to 
her.  But  none  of  the  Instructions  referred  to 
announce,  or  attempt  to  announce,  the  doc- 
trine of  the  last  clear  chance ;  they  announce, 
or  attempt  to  announce,  the  law  of  primary 
negligence,  the  defendant's  duty  of  ordinary 
care  as  applicable  to  the  particular  circum- 
stances, and  this  they  did  with  substantial 
accuracy,  so  far  as  any  objection  appearing 
in  the  record  discloses. 

[2]  Instruction  P.  1  sets  forth  the  events 
claimed  by  the  plaintiff  as  constituting  her 
obvious  peril,  the  basis  of  her  assertion  that 
the  defendant's  motorman  was  negligent,  and 
tells  the  Jury  that  if  they  find  these  to  be 
facts,  their  verdict  should  be  for  the  plain- 
tiff.   The  objection  to  the  instruction  is: 

"That  while  it  is  a  correct  statement  of  the 
law,  under  a  proper  caase,  it  does  not  conform  to 
the_  theory  of  the  case,  as  disclosed  by  the  com- 
plaint or  by  the  evidence,  in  that  there  is  no 
allegation  or  proof  of  the  peril  of  the  plaintiff." 

The  most  cursory  examination  of  the  com- 
plaint, as  of  the  testimony  on  the  part  of  the 
plaintiff,  would  furnish  ample  refutation  of 
this  objection.  The  point  of  the  plaintifTs 
whole  position,  which  counsel  seems  to  have, 
lost,  is  that  the  motorman  by  his  unnecessa- 
rily fast  and  noisy  driving  frightened  the 
horse  and  placed  the  occupants  of  the  buggy 
in  manifest  danger,  which  danger  increased 
as  the  car  approadied,  but  which  danger  the 
motorm^  disregarded. 

[3]  P.  6  states  an  abstract  proposition  of 
law.  In  effect  this:  That  if  the  motorman, 
acting  as  an  ordinarily  prudent  person,  would 
have  believed  the  plaintiff  in  peril,  and  that 
he  could  not  pass  the  buggy  with  reasonable 
safety  to  its  occupants,  then  in  passing  he 
did  not  act  with  the  proper  degree  of  care. 
The  objection  to  the  instruction  that  "it  does 
not  conform  either  to  the  allegations  of  the 
complaint  or  the  proof  offered  with  regaiti  to 
the  peril"  is  manifestly  inapt 

[4]  P.  7  told  the  Jury  that  if,  as  the  car 
approached,  the  horse  showed  signs  of  becom- 
ing umnanageable,  which  condition  was  or 
should  have  been  observed  by  the  motorman, 
then  it  became  his  duty  to  slacken  the  speed 
of  his  car  or  to  stop  it.  If  necessary,  in  or- 
der to  give  the  driver  of  the  horse  a  better 
opportunity  to  manage  and  control  the  horse. 
The  objection  is : 

"That  there  was  no  loss  of  control  of  the  horse 
on  the  part  of  the  driver  alleged  in  the  com- 
plaint or  proven  in  the  evidence;  and,  second, 
that  there  is  no  angKestion  either  in  the  com- 
plaint or  in  the  evidence  of  the  imminence  of 
peril  or  loss  of  control." 

The  instruction  does  not  postulate  actual, 
total  loss  of  control;  It  postulates  threaten- 
ed loss  of  control,  which  the  evidence  shown 
dfd  become  actual  and  which  is  clearly  sug- 
gested in  the  complaint.  It  is  to  be  remem-. 
bered  that  the  affair  occurred  on  a  bridge 
wherer  there  was  no  chance  for  the  driver  t* 
turn  aside  further  than  she  did,  and  where 
her  room  for  managing  the  horse  was  conflu- 
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ed  to  tbe  narrow  space  between  the  track 
and  the  rail. 

[S,  I]  P.  8  Is  to  the  effect  that  if,  under  the 
conditions  stated,  tbe  motorman  should  have 
slowed  down  or  stopped  bis  car,  it  is  immate- 
rial as  a  matter  ot  law  whether  the  injury 
occurred  as  the  front  of  the  car  reached  the 
huggy,  or  as  the  rear  end  passed  tbe  horse. 
The  objection  "that  it  covers  a  state  of  facts 
not  charged  as  negligence  in  the  complaint, 
and,  second,  because  the  instruction  is  not  in 
conformity  with  the  theory  of  the  remaining 
instructions  offered  by  the  plaintiff,  nor  In 
conformity  with  the  theory  of  the  last  clear 
chance  relied  upon  in  the  complaint,"  is,  we 
must  confess,  not  very  plain  to  us.  So  far 
08  we  understand  it,  we  say  the  complaint 
does  not  proceed  upon  the  theory  of  Uie  last 
dear  chance,  but  does,  as  noted  above,  pre- 
sent as  a  fact  that  the  plaintitF  was  iraperileil 
1^  reason  of  tbe  horse  becoming  restive  and 
unmanageable  through  fear  of  the  car,  nois- 
ily approaclilng  from  behind. 

Much  valuable  argument  is  addressed  to 
the  proposition  that  these  instructions  are 
wnmg  in  principle— plain  misdirections  as  to 
the  law ;  but,  however  this  may  be.  it  should 
be  clear  that  they  are  not  open  to  the  objec- 
tions urged  against  them,  and  do  not  inject 
into  the  case  any  principle  of  law  foreign  to 
the  issues. 

[7,1]  II.  The  next  contention  is  that  the 
following  inatructicm  (P.  18)  was  incorrect 
and  prejudicial : 

"You  are  instructed  that  it  is  not  essential,  in 
order  to  entitle  the  plaintiff  to  recover,  for  the 
plaintiff  to  prove  that  the  speed  of  the  car  was 
12  miles  an  oonr  or  more  at  the  time  of  or  prior 
to  the  injury." 

The  objection  was: 

"That  there  is  no  proof  on  the  part  of  the 
plaintiff  of  any  speed  except  that  in  excesa  of  12 
miles  an  hour,  and  therefore  tbe  inatruction  ia 
misleading  and  unnecessary;  further,  that  it  is 
not  a  correct  statement  of  the  law  in  this  case, 
for  the  rcaaon  that  the  allegation  of  speed,  there 
being  only  one  speed  alleged  in  the  complaint, 
is  in  excess  of  12  milea  an  hour,  and  tbe  com- 
plaint, being  definite  in  that  regard,  the  plaintiff 
IS  required  to  prove  at  leaat  that  si>eed. 

The  theory  of  tills  objection  ia  wholly  un- 
tenable. The  complaint  <diarges  several  par- 
ticulars wherein  the  defendant's  motorman 
in  operating  the  car  was  negligent  in  view 
of  plalntlfTs  situation,  viz. :  driving  it  with 
unnecessary  clamor;  driving  it  at  an  unrea- 
sonable rate  of  spedd ;  driving  it  at  a  rate 
of  qpeed  so  fast  as  to  violate  the  ordinances 
of  the  dty  of  Missoula.  We  have  repeated- 
ly held  it  to  be  unnecessary  fOT  the  plaintiff 
in  actions  of  this  sort  to  prove  every  partic- 
ular in  which  negligence  is  alleged,  but  that 
It  is  sufficient  if  actionable  negligence  lie 
shown  in  any  of  the  respects  alleged.  Mich- 
alsky  V.  Centennial  Brewing  Co.,  48  Mont  1, 
134  Paa  SOT;  Forquer  t.  Slater  Bride  Co., 
87  Mont.  426,  97  Pac.  843 ;  Riley  v.  Northern 
Paa  Ry.  Co^  86  Moot.  645,  93  Pac.  948.    The 


rule  Invoked  by  counsel  that  a  plaintiff  can- 
not recover  for  negligence  in  any  respect  oth- 
er than  as  stated  in  the  pleadings  is  obrioiis- 
ly  sound,  and  as  obviously  without  relevancy 
here.  Although  the  plaintiff's  witnesses  tes- 
tified that  the  car  was  going  12  or  more  milea 
per  hour,  those  of  defendant  asserted  other- 
wise. The  jury  might  have  preferred  the  lat- 
ter opinion  an'd  still  be  convinced  that  tbe 
rate  was  such  as  under  the  circumstances  to 
amount  to  want  of  ordinary  care.  If  so,  a 
case  wtts  made  responsive  to  the  complaint, 
and  the  Instruction,  read  in  connection  wltb 
the  rest  of  the  charge,  was  not  subject  to 
the  objection  stated. 

[>,  tO]  III.  Error  is  assigned  upon  the  re- 
fusal of  defendant's  offered  instructions  O.  2, 
D.  5,  and  D.  9.  All  that  Is  valuable  in  tbese 
instructions  was  actually  given  the  Jury  la 
the  charge.  D.  5  contains  matter  which  la 
gratuitous  and  irrelevant,  while  D.  9  creates 
an  impression  which  is  positively  vidous.  A 
casual  reading  of  the  latter  would  suggest 
the  view  that  a  street  railway  company  is  nev- 
er required  to  stop  its  cars  "even  on  the  dis- 
covery of  the  fright  of  a  horse  on  the  street, 
when  the  fright  of  tbe  horse  is  occasion^  by 
the  usual  and  ordinary  noises  of  the  car." 
It  was  said,  and  properly  said,  in  Singer  t. 
Missoula  St  Ry.  Co.,  47  Mont  226,  131  Pac. 
630,  that  "it  was  not  Incumbent  upon  the  mo- 
torman to  stop  the  car  when  he  first  observed 
the  plaintiff  approaching  from  the  north,  or 
even  when  he  observed  that  the  horse  was  be- 
coming unmanageable^' ;  but  it  Is  the  duty  of 
a  street  railway  company  in  sudi  drcum- 
stances  to  have  its  cars  under  sucb  control 
that  they  can  be  stopped  when  stopping  be- 
comes necessary  to  avoid  an  accident  Tbe 
drivers  of  horse-drawn  vehicles  have  the 
same  right  to  use  the  public  streets  as  street 
cars  or  automobiles — ^neither  more  nor  less; 
none  of  them  may  go  blithely  along  indiffer- 
ent to  the  danger  of  others,  but  each  must 
be  operate  so  as  to  prevent  doing  avoidable 
injury  to  others,  stopping  if  and  when  neces- 
sary to  that  end. 

[11]  IV.  It  is  finally  Insisted  that  the  evi- 
dence preponderates  against  the  conclusions 
Implied  by  the  verdict  of  the  Jury.  Judging 
from  the  cold  record  we  are  inclined  to  agree 
that  this  is  so;  but  we  'did  not  see  the 
witnesses  or  hear  them  testify  as  the  Jury 
who  found  for  the  plaintiff  did,  and  as  also 
did  the  Judge  who  denied  the  drfendant's  mo- 
tion for  a  new  trial.  There  was  evidence 
suffldent,  if  credited,  to  sustain  the  plaintiff's 
case,  and  the  rule  is  too  well  settled  to  re- 
quire any  dtaticm  of  authorities,  that  in  sudi 
a  situation  this  court  will  not  interfere. 

The  Judgment  and  order  api>ealed  from 
are  affirmed. 

Affirmed. 

BRANTLX,  a  J.,  and  HOLLOWAZ.  J.. 
concur. 
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PACIFIO  GAS  &  EI/ECTRIO  CO.  t.  ROB- 
ERTS, State  Treasurer. 

COAST  COUNTIES  LIGHT  &  POWER  CO. 
T.  SAME. 

(S.  F.  6895.  6896.) 

(Sapreme  Court  of  California.    Sept  21,  1917.) 

1.  Statutes  €=72— UNiroEMirr  of  Opera- 
tion—Public  Sbevicb  Cobpobations— Tax- 
ation. 

Where  a  light  and  power  corporation  owned 
stock  of  another  company,  purchased  some  elec- 
tricity from  a  third  company,  sold  some  to  its 
subsidiary,  and  the  balance  of  that  purchased 
and  manufactured  to  private  consumers,  taxing 
it  on  the  entire  gross  receipts  from  operation 
under  Const,  art  13,  !  14,  subd.  "a,"  did  not 
violate  article  1,  |  11,  requiring  all  laws  of  a 
general  nature  to  have  uniform   operation. 

2.  Taxation  €=>382— Cobpobation  Taxes— 
"Gboss  Receipts  fbom  Opebation." 

The  words  "gross  receipts  from  operation," 
as  used  in  Const,  art.  13,  |  14,  subd.  "a,"  pro- 
viding a  tax  upon  such  receipts  of  public  service 
corporations,  mean  the  entire  operative  income 
without  deductions  of  any  sort,  and  do  not  con- 
template a  tax  upon  gross  profits. 
S.  Statutes  «=»218—Constbuction— Extra- 
neous Matteb. 

The  mere  fact  that  a  commission  on  taxa- 
tion recommended  a  system  of  tax  on  gross 
earnings,  and  that  the  amendments  to  the 
constituaonal  section  on  corporation  taxation 
were  voted  for  by  the  people  influenced  by  such 
recommendation,  did  not  require  the  phrase 
"gross  receipts  from  operation,"  as  used  in  the 
amendments,  to  be  interpreted  according  to  the 
commission's  idea. 

In  Bank.  AppefU  from  Superior  Court, 
City  and  Connty  of  'San  Francisco ;  Geo.  A 
Sturtevant,  Judge. 

Two  proceedings  by  the  Paclflc  Gas  & 
Electric  Company  and  by  the  Coast  Counties 
light  &  Power  Company  against  E.  D.  Rob- 
erts, as  Treasurer  of  the  State,  for  abate- 
ment of  alleged  excessive  taxes.  From  a 
judgment  adverse  to  them,  plaintiffs  appeal 
In  each  case.    Affirmed. 

Wm.  B.  Bosley,  of  San  Francisco,  for  appel- 
lants. U.  S.  Webb  and  Raymond  Benjamin, 
both  of  San  Francisco,  for  respondent 


MELVIN,  J.  As  the  questions  Involved  In 
both  appeals  are  identical,  we  shall,  discuss 
them  In  an  opinion  applicable  alike  to  each 
case.    Each  appeal  is  from  a  Judgment 

The  plaintiff  Paclflc  Gas  &  Electric  Com- 
pany sued  to  recover  $41,000.45,  the  amount 
of  certain  taxes  assessed  to  that  corporation 
for  the  fiscal  year  beginning  July  1,  1911, 
and  paid  under  protest  The  Judgment  of  the 
superior  court  was  in  favor  of  the  defendant. 
The  action  of  the  other  plaintiff  was  for  the 
recovery  of  $1,693.99  paid  under  the  same  dr- 
cnmstonces.  The  Judgment  except  in  amount 
was  exactly  the  same  as  in  the  other  case. 
We  will  present  In  detail  the  facts  of  the 
first  case  only. 

This  allheal  is  on  the  Judgment  roll.  The 
findings  are  based  upon  defendant's  admis- 


sions contained  in  the  answer  or  made  at  the 
trial,  and  the  main  question  presented  is 
whether  or  not  the  findings  support  the  Judg- 
ment The  essential  findings  were  that  plain- 
tier  was  at  all  times  relevant  to  this  discus- 
sion a  Galifomian  corporation  engaged  in 
the  sale  of  gas  and  electricity;  that  on  the 
first  Monday  in  March,  1911,  said  company 
exclusively  owned  and  operated  certain  prop- 
erties used  in  its  said  business;  that  it  was 
also  at  that  time  operating  in  its  business 
other  properties  owned  by  subsidiary  compa- 
nies, among  them  the  Suburban  Light  &  Pow- 
er Company ;  that  during  the  entire  calendar 
year  ending  December  31,  1910,  the  properties 
of  the  Suburban  Ught  &  Power  Company 
were  operated  by  it  as  an  Independent  com- 
pany, and  the  rest  of  the  properties  aforesaid 
were  operated  by  the  i^aintiff  in  conducting 
the  business  of  transmitting  and  selling  gas 
and  electricity;  that  the  gross  receipts  of  the 
Suburban  Light  &  Power  Conq)any  from  the 
sale  of  gas  and  electricity  during  the  year 
1910  amounted  to  $188,401.60,  but  of  such  gas 
and  electricity  large  quantities  were  purchas- 
ed from  "plaintiff  for  the  sum  of  $52,717.99 ; 
that  the  gross  receipts  of  plaintiff  derived 
from  the  sale  of  electricity  during  that  year 
amounted  to  $7,816,313.12,  but  of  such  elec- 
tricity large  quantities  were  bou^t  from 
other  and  independait  corporations  for  $972,- 
298.52;  that  the  state  board  of  equalization 
assessed  to  plaintiff  as  taxes  tor  the  fiscal 
year  beginning  July  1, 1911,  upon  the  proper- 
ties of  the  Suburban  Light  &  Power  Company, 
$7,536.06,  or  4  per  cent,  of  the  gross  receipts, 
and  as  taxes  upon  that  part  of  plaintifTs 
properties  used  by  it  in  transmitting'  and 
selling  electricity  $312,662.53,  or  4  per  cent, 
and  at  the  same  time  assessed  to  plaintiff  as 
part  of  the  taxes  upon  its  own  property  $2,- 
108.71  (being  4  per  cent  of  the  sum  of  $52,- 
717.99  paid  to  plaintiff  by  the  Suburban  Light 
&  Power  Company),  and  to  plaintiff's  vendors 
as  part  of  the  taxes  upon  their  properties 
$381,891.74,  being  4  per  cent  of  $972,293.52 
paid  by  plaintiff  to  Its  vendors  for  electricity 
purchased  from  them.  There  were  findings 
to  the  effect  that  plaintiff  had  tried  in  vain 
by  the  methods  prescribed  by  law  to  have  the 
alleged  errors  corrected;  that  such  efforts 
were  unsnccessful ;  and  that  the  moneys  had 
been  paid  under  protest  The  conclusions  of 
la-w  were  that  the  gross  receipts  of  the  plain- 
tiff and  of  the  Suburban  Company  were  as 
found  by  the  state  board  and  that  the  assess* 
ments  were  legal  and  valid. 

Plaintiff's  contention  is  that  the  "gross  re- 
ceipts from  operation,"  within  the  true  mean- 
ing of  subdivision  "a"  of  section  14  of  article 
13  of  the  Constitution  of  Califomria  are  ob- 
tained by  subtracting  from  the  entire  amount 
realized  from  the  sale  of  the  commodities  dis- 
tributed by  any  one  of  the  public  service  cor- 
porations therein  conteii4>lated  the  cost  of 
such  of  said  commodities  as  have  been  pur- 
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dbased  from  other  companies.  It  Is  asserted 
that  this  interpretation  of  the  dted  consti- 
tutional provision  is  correct  because:  (1)  The 
taxes  there  spedfled  are  upon  the  oi)eratlTe 
properties  of  the  corporations;  (2)  such  in- 
terpretation would  be  in  harmooy  with  sec- 
tion 1  of  article  13  of  the  Constitution,  pro- 
viding for  taxation  in  proportion  to  value  of 
property,  and  with  sectlcm  11  of  article  1,  re- 
quiring all  laws  of  a  general  nature  to  have 
uniform  operation;  and  (3)  plaintiff's  inter- 
pretation of  the  term  "gross  receipts  from 
operation"   la  the  ordinary  and  usual  one. 

It  is  argued  that  if  the  Pacific  Oas  &  Elec- 
tric CJompany,  during  the  year  1910,  had  own- 
ed and  operated  the  distributing  systems 
owned  and  operated  by  the  Suburban  Light 
&  Power  Company  during  that  period,  and 
liad  uNtnufactured  and  sold  to  ultimate  con- 
sumers, at  the  same  price,  the  same  quantity 
of  gas  and  electricity  which  was  sold  to  the 
Suburban  Ught  &  Power  Company,  the  en- 
tire amondt  of  tax  which  would  have  been 
assessed  upon  all  of  the  pr<H>erty  whidi  was 
in  fact  owned  during  that  year  by  the  Subur- 
ban Idght  &  Power  Company  and  a  part  of 
the  property  owned  by  the  Paciflc  Gas  ft  El- 
ectric Company  would  have  been  4  per  cent 
of  $188,401.60  instead  of  4  per  cent,  on  that 
sun^  pins  4  per  cent  of  152,717.99.  In  other 
words,  appellant  insists  that  the  method  fol- 
lowed by  the  state  board  of  equalization  and 
upheld  by  the  court  resulted  in  double  taxa- 
tion, whldi,  according  to  Its  view,  is  forbidden 
by  the  constitutional  provisions  to  which  ref- 
erence is  made,  namely,  section  1  of  article  13 
and  Ejection  11  of  article  1.  The  efCect  of 
section  1  upon  section  14  of  article  13  was 
discussed  by  Mr.  Justice  Sloss  in  the  unan- 
imous opinion  of  this  court  in  Bank  of  Cal- 
ifornia, National  Association,  v.  Roberts,  173 
Cal.  388,  160  Pac.  225.  That  was  a  case  in 
wbidi  double  taxation  was  the  subject  of 
complaint  such  double  taxation  arising  from 
the  inclusion  of  the  value  of  shares  of  stock 
Id  other  banks  owned  by  the  bank  which  was 
taxed  in  reaching  the  value  of  its  assessable 
assets  notwithstanding  the  fact  that  such 
other  shares  were  subject  to  separate  assess- 
ment and  taxation.  At  page  403  of  173  Cal., 
at  page  227  of  160  Paa,  the  following  lan- 
guage is  used: 

"Does  the  Constitutioa  of  California  prohibit 
such  double  taxation  as  may  be  involved  in  the 
Bssessraent  here  complained  of?  No  doubt,  our 
Constitution,  as  it  stood  prior  to  the  amend- 
ments of  1910,  did  contain  such  prohibition. 
Section  1  of  article  13,  as  it  originally  read, 
provided  that:  'AH  property  in  the  state,  not 
exempt  under  the  laws  of  the  United  States, 
shall  be  taxed  in  pronortion  to  it*  value,  to  be 
ascertained  as  provided  by  law.'  This  is  the 
liiugiiage  which  was  held,  in  tbo  cases  above 
cited,  to  forbid  double  taxation.  'All  property' 
is  not  taxed  in  proportion  to  its  value  if  some 
of  it  is  taxed  once  and  some  of  it  more  than 
once  upon  tbe  ascertained  value.  Burke  v. 
Bndlam,  57  Cal.  594.  But  when  the  new  sys- 
tem of  taxing  certain  corporations  for  state 
purposes  was  embodied  in  the  Constitution, 
section  1  was  also  amended.  That  section  was 
made  to  read  as  follows:    'All  property  in  the 


state  siroiept  at  otKenoisr  in  this  Comtitution 

frovided,  not  exempt  under  the  laws  of  tbe 
Inited  States,  shall  be  taxed  in  proportion  to 
its  value,  to  be  ascertained  as  provided  by  law, 
or  at  hereinafter  provided.'  "Tbe  change  con- 
sisted in  tbe  addition  of  the  italicised  words. 
Here  is  an  express  declaration  that  the  general 
rule  requiring  property  to  be  taxed  in  propor- 
tion to  its  value  ebaU  ba  subject  to  the  quali- 
fication that  such  proportionate  method  of  tax- 
ation shall  not  apply  where  the  Constitution- 
makes  other  provision.  It  has,  as  we  have  seen, 
made  other  provision  for  the  assessment  of  bank 
property.  The  respondent  claims  that  the 
words  'except  as  otherwise  in  this  Constitution 
provided*  qualify  merely  the  subject  of  the  sen- 
tence, to  wit,  'All  property  in  the  state.'  la 
other  words,  tbo  contention  is  that  this  quali- 
fying clause  was  meant  to  cover  only  the  ex- 
emptions specifically  provided  for  in  section  1 
and  subsequent  sections  of  article  13.  This  is 
a  strained  interpretation  of  the  lan^agc.  The 
amendments  to  section  1  and  to  section  14  were 
proposed  and  adopted  at  the  same  time,  and 
there  can  be  no  doubt  that  tho  changes  formed 
parts  of  a  single  comprehensive  scheme.  The 
plan  of  section  14  is  in  various  respects  incon- 
sistent with  the  idea  that  the  property  therein 
described  shall  be  assessed  in  proportion  to  ita 
value.  Tbe  taxes  levied,  while  described  as 
taxes  upon  the  property  of  corporations,  are 
not  based  upon  any  mode  of  ascertaining  either 
the  proportionate  or  the  absolute  value  of  such 
property.  Thus  in  subdivision  'a'  railroad,  tele- 
graph, telephone,  gas,  or  electric  and  certain 
other  companies  are  subjected  to  a  tax  of  a 
certain  percentage  of  their  gross  receipts  ^m 
operations  within  this  state  Subdivision  'b' 
imposes  upon  Insurance  companies  a  tax  of  IVi 
per  cent,  upon  the  amount  of  the  gross  pre- 
miums received.  Such  taxes  cannot  upon  any 
fair  construction  be  said  to  comply  with  a  re- 
quirement that  all  property  shall  bo  taxed  in 
f>roportion  to  its  value.  Surely  it  was  not  be- 
ieved,  when  section  14  was  adopted,  that  the 
method  <rf  taxation  therein  provided  for  afaould 
be  limited  or  controlled  by  any  general  provi- 
sion such  as  that  theretofore  contained  in  sec- 
tion 1.  The  amendment  of  section  1  was  de- 
signed to  avoid  any  possible  conflict  with  aee- 
tion  14.  Even  if,  however,  thore  should  be  any 
opposition  between  the  general  terms  of  section 
1 '  and  the  provisions  of  section  14,  the  latter, 
as  the  more  specific  and  particular  enactment 
would  prevail." 

There  is  little  to  add  to  this  exposition  of 
the  subject  which  entirely  disposes  of  appel- 
lant's objection  to  the  supposed  disharmony 
between  sections  1  and  14  of  arttcle  13. 

[1]  The  method  followed  in  taxing  appel- 
lant's operative  property  Is  not  opposed  to 
section  11  of  article  1,  because  obviously  it  is 
uniform  in  its  application  to  all  corporations 
of  the  same  class. 

[2]  But  It  Is  argued  tliat  the  expression 
"gross  receipts  from  operation,"  used  in  sub- 
division "a"  of  section  14  of  article  13  of 
the  Constitution  of  California,  is  equivalent 
to  "gross  earnings''  or  "gross  income."  This 
argument  Is  based  in  part  upon  the  assump- 
tion that  the  method  of  taxation  of  public 
service  corporations  is  a  substitute  for  the 
levy  of  ad  valorem  ta.^es  upon  their  property, 
and  that  a  just  result  may  only  be  reached  by 
applying  the  percentage  fixed  by  law  to  tlie 
income  from  the  property  used  exclusively  in 
the  production  and  distribution  of  the  com- 
modity sold.  It  is  not  necessary  to  determine, 
whether  tliis  method  of  taxation  whlcli  we 
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have  been  dlacnssing  is  solely  a  substitute  for 
the  exaction  of  ad  valorem  taxes  or  for  those 
and  also  for  occupation  license,  excise,  and 
other  privilege  taxes,  although  the  provision 
that  they  shall  be  "in  lieu  of  all  other  taxes 
and  licenses"  might  seem  to  lend  some  force 
to  the  latter  view.  In  Padflc  Gas  &  Electric 
Co.  V.  Boberts,  168  CaL  420-424,  143  Pac.  700, 
701,  Mr.  Justice  Hensbaw,  who  delivered  the 
opinion  of  this  court,  after  commenting  up- 
on Mr.  Justice  Peckham's  suggestion  in 
McHenry  v.  AJtford,  168  C.  S.  651-671,  18  Sup. 
Ct.  242,  42  L.  Ed.  614,  that  such  a  tax  is  not 
In  reality  upon  the  gross  earnings,  but  upon 
the  lands  and  other  property  of  the  company, 
used  this  language: 

"Without  pausing  here  to  review  the  decisions 
of  the  Supreme  Court  bearing  upon  the  ques- 
tion, but  contenting  ourselves  with  a  subse- 
anent  reference  to  some  of  them,  it  ma;  be  said 
bat  the  conclusions  of  the  Supreme  Court  were 
that  property  used  in  tho  public  service  fre- 
quently acquired  a  value  in  the  use,  which 
value  was  something  greater  than  the  value  of 
the  property  not  engaged  in  such  use;  that  by 
the  systemization  and  unification  of  such  prop- 
ertiee  in  use  they  in  the  aggregate  acquired  n 
special  value  by  virtue  of  this  unity  of  use; 
that  this  special  value  was  in  the  nature  of  prop- 
erty; that  a  fair  tax  upon  gross  earnings  born 
such  a  relation  to  the  values  of  these  properties 
under  their  unity  of  use  as  to  justify  such  a  tax 
upon  revenue  as  being  a  legal  and  commutated 
or  substituted  tax  for  other  taxes  which  were 
or  might  have  been  levied." 

It  thus  appears,  and  has  been  deflnitely  de- 
cided by  this  court,  that  the  tax,  whatever 
its  scientific  essence,  is  levied  upon  property 
created  in  part  by  the  tmity  of  use  of  other 
property.  There  is  a  unity  of  use  in  the  dis- 
tribution of  gas  and  electricity  sold  to  its 
consumers  by  such  a  corporation  as  the  Pa- 
dflc Gas  &  E>lactrlc  Company,  whether  those 
commodities  be  produced  in  its  own  retorts 
and  by  its  own  generators  or  purchased 
ready  made  from  other  corporations.  The 
tax  might  be  levied  upon  the  gross  earnings 
(as  indeed  it  is  in  some  states),  but  we  see 
nothing  to  prevent  its  ascertainment  by  cal- 
culating a  certain  per  cent,  of  the  "gross  re- 
ceipts from  operation."  •  Either  method  would 
be  a  "commutated  or  substituted"  tax  upon 
properties  which  have  acquired  peculiar  and 
special  worth  because  of  their  "unity  of  use." 
Therefore,  unless  the  words  of  our  Constitu- 
tion either  in  themselves  or  interpreted  In 
the  light  of  custom  and  precedent  compel  us 
to  hold  that  the  taxes  to  be  paid  by  appel- 
lants should  have  been  calculated  upon  the 
basis  of  gross  earnings,  we  shall  be  bound  to 
uphold  the  judgment  of  the  su^rior  court 

That  the  words  of  the  Constitution  did  not 
contemplate  deduction  from  the  "gross  re- 
ceipts from  operation"  we  do  not  doubt.  The 
expression  first  occurs  In  subdivision  "a" 
of  section  14  of  article  13  as  follows: 

"Said  tax  shall  be  equal  to  the  percentages 
hereinafter  fixed  upon  the  gross  receipts  from 
operation  of  such  companies,  and  each  thereof 
within  the  state." 

The  same  form  of  expression  is  again  used 
in  the  same  subdivision  and  .in  the  very  next 
sentence,  which  is  as  follows: 


"When  such  companies  are  operating  partiy 
within  and  partly  without  this  state,  the  gross 
receipts  within  this  state  shall  be  deemed  to  be 
all  receipts  on  business  beginning  and  ending 
within  tills  state,  and  a  proportion,  based  upon 
the  proportion  of  the  mileage  within  this  state 
to  the  entire  mileage  over  which  such  business 
is  done,  of  receipts  on  all  business  passing 
through,  into,  or  out  of  this  state." 

This  is  perfecUy  plain,  unequivocal  lan- 
guage, and  it  w'fll  be  noticed  that  the  de- 
ductions from  receipts  npon  business  done 
partiy  within  the  state  are  based,  not  upon 
the  cost  to  the  company  assessed  of  the  pro- 
portion of  the  service  rendered  or  the  com- 
modity distributed  witliln  the  state,  but  upon 
the  mUeage  covered.  The  addition  of  the 
words  "from  operation"  to  the  words  "gross 
receipts"  does  not  change  their  meaning  to 
an  equivalent  of  "gross  profits."  On  the  con- 
trary, those  wortls  but  emphasize  the  fact 
that  the  tax  contemplated  by  the  Constitu- 
tion was  to  be  levied  upon  the  property  and 
franchises  of  corporations  used  exclusively 
in  public  service.  Many  such  corporations 
have  investments  which  have  no  relation  to 
the  operation  of  their  business  of  supplying 
gas,  hauling  freight  and  passengers,  and  the 
like.  The  clear  intent  was  to  base  the  tax 
upon  the  income  derived  from  the  exercise 
by  the  Corporation  of  functions  reasonably 
witliln  their  charter  powers.  The  authorities 
sustain  this  view.  In  State  v.  Minnesota  & 
International  By.  Co.,  106  Minn.  176,  118  N. 
W.  679,  1007,  16  Ann.  Cas.  426,  in  discussing 
a  statute  requiring  the  payment  of  3  per  cent, 
on  the  "gross  earnings"  of  a  railroad,  the 
Supreme  Court  of  Minnesota  said: 

"We  believe  the  proper  meaning  of  the  act 
under  consideration  to  be  that,  when  a  railroad 
company  is  engaged  in  work  reasonably  within 
its  charter  powers,  the  receipts  from  such 
sources  constitute  gross  earnings  in  the  opera- 
tion of  the  railroad." 

In  the  same  opinion  this  language  is  used: 
"There  is  good  authority  for  holding  that 
under  the  statute  involved  in  the  present  ap- 
peal all  income,  or  earnings  of  whatever  na- 
ture, received  by  the  railway  company  should 
be  included  within  the  term  'gross  earnings.' 
Such  was  the  view  apparently  taken  by  the  Sn- 
prome  Court  of  Wisconsin  in  State  v.  Mc- 
Fetridge,  64  Wis.  130,  24  N.  W.  140.  The 
Wisconsin  statute  provided  that  railroads 
should  pay,  in  lieu  of  all  other  taxes,  a  certain 
per  centum  of  their  gross  earnings,  and  it  was 
held  that  rental  paid  for  a  leased  railroad  was 
included  within  uio  meaning  of  that  term.  The 
Appellate  Division  of  the  Supreme  Court  of 
New  York  (People  v.  Boberts,  32  App.  Div. 
113,  114,  52  N.  Y.  Supp.  859)  decided  that  'gross 
earnings  from  its  transportation  or  transmis- 
sion business,'  as  used  in  the  statute,  was  in- 
tended to  mean  that  all  corporations  embraced 
within  the  provisions  of  the  act  should  pay  to 
the  state  a  tax  upon  all  receipts  arising  from 
or  growing  out  of  the  employment  of  its  capi- 
tal, whether  that  capital  was  cmjiloyed  in  the 
transportation  or  transmission  business,  or  oth- 
erwise. In  Detroit  v.  Commissioner,  119  Mich. 
132,  77  N.  W.  631,  the  Supreme  Court  was  of 
opinion  that  sums  received  by  a  railroad  com- 
pany for  switching,  rental  of  tracks  and  termi- 
nals, and  interest  on  loans  and  deposits,  were 
a  part  of  its  'gross  income,'  and  taxable  as 
such." 
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In  Commonwealth  t.  United  States  E<x- 
press  Co.,  157  Pa.  579,  27  Atl.  396,  It  was  held 
that  a  tax  upon  the  whole  of  the  gross  re- 
ceipts of  an  express  company  Is  not  double 
taxation,  although  the  amounts  paid  by  the 
express  company  to  railroad  companies  for 
transportation  are  included  In  and  taxed  as 
part  of  the  gross  receipts  of  such  companies. 
It  was  held  that  the  sums  paid  by  the  defend- 
ant to  railroad  companies  were  paid  for  serv- 
ices rendered  to  the  express  company,  while 
the  latter's  gross  receipts  were  the  result  of 
services  rendered  by  it  to  its  customers.  8o 
in  the  case  now  before  us  the  mmiey  paid  by 
the  Suburban  Company  for  gas  in  bulk  was 
paid  to  appellant  and  received  in  its  capacity 
as  a  wholesale  dealer,  while  the  amounts  re- 
ceived by  the  Suburban  fr«Mn  its  customers 
were  paid  for  delivering  gas  to  them — an  en- 
tirely different  service.  There  is  no  more  rea- 
son to  make  a  deduction  because  the  two  cor- 
I>oratlons  were  engaged  in  the  same  sort  of 
business  than  there  would  be  to  subtrtrct  ttom 
the  grrand  total  of  pflaintlfTs  gross  receipts  the 
amounts  paid  for  oil  used  in  the  manufacture 
of  gas  by  said  corporation.  This  principle 
Is  well  expressed  In  the  concurring  opinion  of 
Mr.  Chief  Justice  Sterrett  in  the  case  last  cit- 
ed. After  quoting  from  the  statute  imposing 
a  tax  of  a  certain  percentage  on  the  "gross  re- 
ceipts of  said  company  received  from  express 
business  done  wholly  within  this  state,"  he 
said : 

"The  tax  is  thus  laid,  not  upon  not  eaminfis 
or  upon  gross  earnings  less  the  amount  paid 
other  companies  for  transportation  services, 
but  upon  the  entire  gross  receipts  of  the  defend- 
ant's express  business  done  wholly  within  thia 
commonwealth.  As  construed  in  Railroad  Co. 
T.  Commonwealth,  104  Pa.  86,  the  term  'gross 
receipts'  has  been  regarded  as  equivalent  to 
'gross  increase'  or  'gross  earnings.'  Tho  defend- 
ant might,  with  almost  equal  propriety,  claim 
the  right  to  deduct  office  expenses  and  cost  of 
local  delivery  service." 

In  State  y.  Illinois  Central  Railroad  Co., 
246  111.  188,  92  N.  E.  814,  the  court  was  con- 
sfdering  a  provision  In  a  diarter  of  a  railroad 
company  requiring  it  to  pay  a  percentage  of 
"the  gross  receipts,"  and  it  was  held  that 
the  quoted  expression  meant  the  entire  in- 
come without  deduction.  In  the  illuminating 
discnssion  of  this  subject  the  court  cited 
German  Alliance  Ins.  Co.  t.  Van  Cleave,  191 
lU.  410,  61  N.  E.  91,  wherein  "gross  income" 
was  held  to  be  the  gross  receipts  of  the  busi- 
ness, the  court  saying  that  the  word  "gross," 
as  used  In  the  statute,  is  opposed  to  "net," 
and  in  its  ordinary  signification  is  applied 
to  all  of  the  receli>ts  of  the  business,  while 
net  receipts  are  those  remaining  after  deduc- 
tions for  the  exi)enses  of  conducting  the  busi- 
nes.s.  See,  also,  Goldsmith,  Comptroller  Gen- 
eral, T.  Augusta  &  Savannah  Railroad  Co., 
82  Ga.  468;  Railway  v.  Shlnn,  52  Ark.  93,  12 
S.  W.  183 ;  Philadelphia  &  Reading  Railroad 
Co.  V.  Commonwealth,  104  Pa.  80 ;  People  ex 
lel.  The  Brooklyn  Union  Gas  Co.,  ▼.  Morgan, 
114  App.  DlT.  266,  99  N.  Y.  Supp.  711;  Com- 
lonwealtb  v.  Brush  Electric  Light  Co.,  204 


Pa.  St  249,  53  Atl.  1096.  In  People  ex  ret 
The  New  York  Central  &  Hudson  River  Rail- 
road Co.  y.  Roberts,  as  Comptroller,  32  App. 
Div.  113,  52  N.  T.  Supp.  859,  dted  supra,  the 
New  York  statute  imposing  an  excise  tax  of 
a  given  percentum  upon  the  gross  earnings 
of  railroads  was  held  to  include  earnings  <^ 
every  kind  excepting  those  derived  from  in- 
terstate commerce.  In  that  case  tlie  Inclu- 
sion of  the  income  derived  by  the  relator 
from  stocks  and  bonds  of  other  corporatlwis 
which  had  paid  their  corporation  tax  was 
sustained.  The  court  said  that  the  rule 
against  double  taxation  is  a  rule  of  legisla- 
tion, and  not  of  law,  and  while  the  courts 
will  uphold  an  unforced  construction  of  a 
statute  which  will  result  in  relieving  proper- 
ty from  double  taxation,  nevertheless  the 
power  of  the  Legislature  to  require  payment 
of  such  tax  is  undoubted.  The  Court  of  Ap- 
peals affirmed  the  Judgment  on  the  opinion  of 
the  Appellate  Division.  People  v.  Roberts, 
157  N.  Y.  677,  51  N.  E.  1003. 

[3]  We  are  referreid  to  the  report  of  the 
commission  on  revenue  and  taxation  made  in 
December,"  1906,  which  outlined  a  system  of 
taxing  "gross  earnings,"  and  it  is  argued 
that,  as  the  people  in  voting  for  the  amend- 
ments to  article  13  of  the  Constitution  were 
largely  influenced  by  that  report,  it  should 
be  considered  by  this  court  as  a  construetion 
of  the  words  "gross  receipts  from  operation" 
so  powerful  as  to  compel  the  conclusion  that 
those  words  are  the  equivalent  of  "gross  earn- 
ings." While  the  report  is  very  valuable  and 
enlightening  upon  the  subject  treated,  we  can- 
not read  it  into  the  Constitution  for  the  pur- 
pose of  defining  words  of  plain  meaning.  If 
we  were  to  be  governed  by  contemporaneous 
construction,  we  would  have  to  consider  also 
that  given  by  the  Legislature  to  the  four- 
teenth section  of  article  13  shortly  after  its 
adoption,  as  evidenced  by  section  7  of  chap- 
ter 335  of  the  Statutes  of  1911,  p.  533,  which 
Is  in  part  as  follows: 

"The  term  'gross  receipts  from  operation'  as 
used  in  section  two  of  this  act  is  hereby  defined 
to  include  all  sums  received  from  business  done 
within  this  state,  during  the  year  ending  the 
thirty-first  day  of  December  last  preceding,  in- 
cluding the  company's  proportion  of  gross  re- 
ceipts from  any  and  all  sources  on  account  of 
business  done  by  it  within  this  state,  in  connec- 
tion with  other  companies  described  in  section 
2  of  this  act" 

Since  this  case  was  submitted  a  new  stat- 
ute has  been  passed  by  the  Legislature.  It 
is  contained  in  chapter  214  of  the  statutes 
enacted  at  the  last  session.  Section  8  of 
said  chapter  214  adds  a  new  section  to  the 
Political  Code,  numbereld  3665a,  which  is  sub- 
stantially the  same  as  section  7  of  chapter 
335  of  the  statutes  of  1911,  but  with  the  ad- 
dition of  the  following  i>aragraph : 

"Any  company  claiming  that  the  levy  of  the 
percentage  fixed  by  section  three  thoui^and  six 
hundred  sixty-four  a  of  this  Code  on  the  total 
gross  receipts  of  such  company  results  in  doublo 
taxation  oil  the  property  of  such  company,  may 
make  application  to  the  state  board  of  equaliza- 
tion for  a  hearing  on  such  matter.    Said  board 
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shall  have  power  to  take  evidence  and  determine 
the  facts  with  respect  to  such  claim,  and  in  event 
said  board  finds  the  claim  of  such  company  to 
be  true,  said  board  may  authorize  such  company 
to  deduct  from  its  reported  pross  receipts  that 
amount  of  such  receipts  which,  if  included  in 
8uch  total  fTOBB  receipts,  would  cause  such 
double  taxation." 

Doubtless  this  measure  was  adopted  for 
tlie  purpose  of  providing  machinery  for  tbe 
use  of  the  taxing  board  In  the  event  that  ai>- 
pellants  should  succeed  in  these  cases  on  ap- 
peal and  that  this  court  should  hold  in  ac- 
cordance with  the  views  of  counsel  for  the 
appealing  corporations.  In  view  of  this  de- 
cision the  board  will  not  stand  in  neeid  of  the 
authority  sought  to  be  conferred. 

It  follows. from  the  foregoing  discussion 
that  the  superior  court  correctly  found 
against  the  plaintiffs  In  both  cases. 

Tbe  Judgments  are  aflimied. 

We  concur :  ANGELLOTTI,  O.  J. ;  SHAW, 
J.;  HENSHAW,  J.;  LAWLOR,  J.;  LORI- 
GAN,  J. 


(176  Cal.  194) 

CITI  OF  LOS  ANGELES  v.  ZELLER  et  aL 
(L.  A  3700.) 

(Supreme  Court  of  California.    Sept.  21,  1917.) 

1.  CONSTITUTIONAI,    LAW    ^=9313— JUBT    «=> 

2S(2)  —  Waives  —  Cokdemration  Pbocbbd- 

INGS — Statute. 
Street  Opening  Act  (St.  1903,  p.  378)  {  8, 
as  amended  by  St.  1909,  p.  1037,  providing  that 
a  notice  of  motion  to  set  a  cause  for  trial  may 
be  given  by  any  of  the  parties,  and  that,  if  up- 
on tbe  hearing  of  such  motion  a  trial  by  the 
jury  or  by  the  court  without  a  jury  is  not  de- 
manded by  the  defendants,  or  by  the  plaintiff, 
such  trial  shall  be  deemed  waived,  etc.,  is  not 
violative  of  Const,  art.  1,  {  14,  providing  that 
private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation,  which 
shall  be  ascertained  by  a  jury  unless  a  jury 
be  waived  as  in  other  civil  cases  in  a  court  of 
record,  since  the  Legislature  had  the  same  pow- 
er in  treating  of  the  special  matter  of  street  im- 
provements to  provide  that  a  waiver  of  the  right 
.to  trial  by  jury  shaU  occur  when  the  parties 
affected  fail  to  appear  at  tbe  time  the  motion 
to  set  a  day  for  the  hearing  of  the  cause  is  no- 
ticed to  be  made  as  it  had  to  provide  in  general, 
by  Code  Civ.  Proc.  {  631,  that  a  waiver  of  the 
right  to  trial  by  jury  is  made  by  consent,  oral 
or  written ;  the  clause  of  Const,  art.  1,  |  14, 
"as  in  other  civil  cases,"  not  l)eing  a  limitation 
of  the  clause  "unless  a  Jury  be  waived." 

2.  JUBT  «=»25(2)— Waivto. 

Where  parties  appear  and  go  to  trial  with- 
out objection  before  a  court,  they  will  be  deemed 
to  have  waived  a  trial  by  jury. 

3.  Eminent  Douain  $=>169  —  Openino  of 
Stbeet  bt  Ctft  on  Railboad  Pbopebtt  — 
Statute. 

The  city  of  Los  Angeles  had  power  to  pro- 
ceed with  its  suit  to  condemn  railroad  property 
for  street  purposes,  although  tbe  Railroad  Com- 
mission had  not  determined  where  the  inter- 
secting street  should  cross  the  tracks  of  the  rail- 
road, since  Public  Utilities  Act  (St.  [Sp.  Sess.] 
1911,  p.  40)  §  43,  making  the  permission  of  the 
Railroad  Commission  a  prerequisite  to  the  es- 
tablishment of  grade  crossings  of  any  railroad 
by  a  street,  has  no  application  to  street  open- 
ings and  raUroad  crossings  in  the  city  of  Los 
Angeles. 


4.  Statutes  €=>97(2)— Speciai.  LEQisi.ATi(ni 
— ^Aitthobitt  to  Condemn  Pbopebtt. 
Code  Civ.  Proc.  g  1240,  subd.  4,  providing 
that  property  devoted  to  one  public  use  may  be 
appropriated  for  another  where  the  latter  is 
more  necessary  than  the  former,  and  declaring 
that  use  as  a  public  street  or  highway  is  deemed 
more  necessary  than  any  public  use  to  which 
the  property  may  already  be  devoted,  is  not 
violative  of  the  Constitution  amounting  to  spe- 
cial legislation. 

6.  Eminent  Domain  «=»47(5)  —  Condemna- 
tion OF  Railboad  Pbopebtt  fob  Stbeet— 
Statute. 
Under  Code  Civ.  Proc.  {  1240,  subd.  4,  the 
city  of  Los  Angeles  was  authorized  to  take  by 
condemnation  the  right  of  way  of  a  street  or 
other  railroad  for  use  as  a  highway  or  street. 
6.  Eminent  Domain  <S=>150— Damages— Con- 
demnation op  Railroad  Right  of  Way. 
In  proceedings  by  the  city  of  Los  Angeles  to 
condemn   for   street   purposes   a   strip   of   land 
owned  by  an  electric  railroad  1,600  feet  long 
and  35  feet  wide  used  as  the  railroad's  right 
of  way,  the  court's  action  in  allowing  only  the 
nominal  sum  of  $10  as  damages  for  the  taking 
was  improper;   the  award  being  inadequate. 

Shaw  and  Sloss,  JJ.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  Ctounty;  N.  P.  (3onrey,  Judge. 

Action  by  the  City  of  Los  Angeles  against 
J.  T.  Zellcr  and  others,  the  Pacific  Electric 
Railway  Company,  and  the  Union  Trust 
Company  of  San  Francisco,  as  such  and  as 
trustees.  From  the  Judgment,  defendants 
appealed  to  the  District  Court  of  Appeal, 
and  tbe  case  was  transferred  to  the  Su- 
preme Court  on  order  made  after  decision  in 
the  District  Court  Judgment  was  reversed, 
with  direction  to  the  superior  court  to  enter 
its  Judgment  in  conforn>ity  with  the  findings 
of  fact.  On  rehearing.  Judgment  and  order 
reversed. 

J.  W.  McKinley,  Frank  Karr,  A.  W.  Ash- 
bum,  and  R.  G.  Gortner,  all  of  Los  Angeles, 
for  appellants.  Albert  Lee  Stephens  and 
Charles  S.  Burnell,  both  of  Los  Angeles,  for 
respondent 

MELVIN,  J.  In  this  case  an  opinion  was 
prepared  by  the  District  Court  of  Appeal,  but 
subsequently  an  order  was  maae  transferring 
the  case  to  this  court,  where  an  opinion  was 
prepared  and  announced,  but  a  rehfearlng  was 
granted  in  order  that  a  further  consideration 
might  be  bad  of  tbe  action  of  the  superior 
court  In  upholding  a  compensation  merely 
nominal  for  the  taking  for  use  as  a  public 
street  of  a  strip  of  land  owned  by  a  street 
railway  and  occupied  by  It  for  the  purposes 
of  its  business.  Upon  further  study  of  the 
matter  a  majority  of  the  Justices  are  of  the 
opinion  that  tbe  superior  court  erred  In  sus- 
taining an  award  of  damages  in  so  small  an 
amount.  Upon  the  other  questions  discussed 
we  rea£Brm  our  former  opinion  which  was  in 
part  the  adoption  of  the  views  of  the  District 
Court  of  Appeal.  As  given  below  the  portions 
in  single  quotation  marks  are  from  that  part 
of  the  former  opinion  prepared  by  Mr.  Jus- 
tice Sloss,   and   those   in   double  quotation 


4ps>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  IndsxM 
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marts  are  ft-om  the  opinion  written  by  Mr. 
Jnstlce  James  and  originally  filed  In  tbe  Dis- 
trict Court  of  Appeal: 

"  'Appeal  from  a  judgment  and  from  an  order 
denying  the  motion  of  appellants  for  a  new 
trial.  This  action  was  brought  by  the  city  of 
Los  Angeles  to  condemn  for  street  purposes 
ground  used  as  a  right  of  way  by  appellant  Pa- 
cific Electric  Railway  Company  and  to  which 
ground  said  appellant  held  fee-simple  tide. 
The  ground  consisted  of  a  strip  of  land  approxi- 
mately 30  feet  in  width  and  of  more  than  1,000 
feet  in  length,  upon  whicli  was  located  rails, 
poles,  wires,  and  the  usual  equipment  of  an  elec- 
tric railway.  This  strip  of  land  was  continu- 
ous, except  that  it  was  intersected  and  crossed 
by  one  street  which  was  90  feet  in  width.  Oth- 
er streets  numbering  four  abutted  the  right  of 
way  at  right  angles  from  the  south,  and  one 
abutted  the  north  line  of  the  right  of  way  at 
its  westerly  end.  Sixteenth  street  in  the  city 
of  Los  Angeles  formed  a  continuance  of  the 
strip  mentioned  at  the  east,  and  along  this  street 
tbe  tracks  of  the  railway  company  extended, 
leading  toward  tbe  center  of  the  city  of  Los 
Angeles.  The  result  of  tbe  condemnation  pro- 
ceedings, if  successful,  would  be  to  open  Six- 
teenth street  westerly  throughout  the  length  of 
the  strip  mentioned  and  form  means  of  ac- 
cess from  Sixteenth  street  into  and  out  of  the 
several  streets  which  were  closed  against  tbe 
south  line  of  the  right  of  way  strip.  After  pre- 
liminary proceedings  had  agreeable  to  the  pro- 
visions of  the  Street  Opening  Act  of  1903  (Stats. 
1903,  p.  376),  suit  was  commenced  and  notice 
of  motion  to  set  tbe  cause  for  trial  given.  At 
tbe  time  set  for  the  bearing  .of  this  motion  ap- 
pellants did  not  appear  and  the  court  thereupon 
appointed  three  referees  to  ascertain  the  com- 
pensation proper  to  be  paid  to  the  parties  inter- 
ested. This  board  of  referees  made  its  report 
and  objections  were  filed  thereto,  both  upon  tbe 
part  of  the  city,  plaintiff,  and  appellants  here. 
Before  hearing  was  had  upon  the  report,  these 
appellants  withdrew  the  objections  made,  and 
the  court  took  up  the  matter  on  the  objections 
raised  on  the  part  of  the  city.  Before  this  lat- 
ter hearing  was  had  appellants  made  a  demand 
for  a  jury  trial,  which  was  denied.  The  court 
at  the  hearing  modified  the  report  of  the  referees 
and  made  its  order  allowing  to  tbe  appellants 
the  sum  of  $10  for  the  taking  of  the  parcels  of 
land  sought  to  be  condemned,  and  allowing  the 
sum  of  $26,900  as  damage  to  the  property  not 
taken  of  the  appellants.  Judgment  followed  ac- 
cordingly. 

[1,2]  "'It  is  first  claimed  that  a  jury  trial 
should  have  been  awarded  appellants  upon  their 
demand  made  prior  to  tbe  hearing  of  the  objec- 
tions to  the  referees'  report.  In  section  8  of  the 
Street  Opening  Act  mentioned,  as  amended  in 
1909  (Stat  1009,  p.  1035),  it  is  provided  that 
a  notice  of  motion  to  set  a  cause  for  trial  may 
be  given  by  any  of  the  parties,  and  that  *if,  up- 
on the  hearing  of  such  motion,  a  trial  by  jury 
or  by  the  court  without  a  jury  is  not  demanded 
by  the  defendants,  or  any  of  them,  or  by  the 
plaintiff,  such  trial  shall  be  deemed  to  be  waiv- 
ed, and  the  court  must  appoint  three  disinter- 
ested persons  referees,  to  ascertain  the  compen- 
sation to  be  paid  to  such  defendants  so  waiving 
a  trial  by  a  jury,  or  by  the  court  without  a 
jury.'  There  was  a  clear  waiver  of  the  right 
to  trial  by  a  jury  made  by  the  appellants  if  the 
provisions  of  the  Street  Opening  Act  as  just 
quoted  are  to  be  given  any  effect.  Counsel  con- 
tend, however,  that  the  Constittition  of  this 
state  (section  14,  article  1)  does  not  permit  the 
waiver  of  a  jury  to  be  worked,  except  it  be  done 
in  tbe  manner  which  affects  all  civil  actions 
alike.  Section  14  of  article  1  provides  in  part 
as  follows:  'Private  property  shall  not  be  tak- 
en or  damaged  for  public  use  without  just  com- 
pensation having  been  made  to,  or  paid  into 
court  for.  the  owner,  and  no  right  of  way  shall 
bo  appropriated  to  the  use  of  any  corporation 


other  than   municipal   onto   fan  eompensation 
therefor  be  first  made  in  money  or  ascertained 
and  paid  into  court  for  tbe  owner,  irrespective 
of  any  benefit  from  any  improvement  proposed 
by  such  corporation,  wliich  compensation  shall 
be  ascertained  by  a  jury,  unless  a  jury  be  waiv- 
ed, as  in  other  civil  eases  in  a  court  of  record, 
as  shall  be  prescribed  by  law.    •    •    • '    It  ia 
insisted  that  the  clause  ^s  in  other  civil  cases' 
is  a  limitation  of  the  clause  'unless  a  jury  be 
waived.'    We  do  not  so  construe  the  provision, 
but  so  construe  it  rather  to  tbe  effect  that  tbe 
phrase  'as  in  other  civil  cases'  refers  to  the  mat- 
ter of  fixing  the  compensation  by  a  jury  which 
is  provided  for  in  the  sentence  immediately  nre- 
ceding  that  referring  to  the  waiver  of  a  jury. 
As  we  would  construe  tbe  provision,  it  would 
read  in  this  way:  'Which  compensation  shall  be 
ascertained  by  a  jury,  as  in  other  civil  cases 
in  a  court  of  record.      Section  7,  article  1.  of 
the  Constitution  'provides  that  the  trial  by  jury 
may  be  waived  'in  civil  actions  by  the  consent 
of  the  parties,  signified  in  such  manner  as  may 
be  prescribed  by  law.'     It  follows,  considering 
this  section  alone,  that  it  is  left  to  the  Legis- 
lature to  determine  as  to  what  may  amonnt  to 
a  waiver  of  tbe  right  to  a  Jury  trial  in  civil 
action.     The   Legislature    in    general    has,    by 
section   631    of   the   Code  of   Civil   Procedure, 
provided  that  a  waiver  of  the  right  to  trial  by 
jury  is  made  by  consent,  oral  or  written,  and 
by  the  failure  of  the  party  to  appear  at  the 
trial.     No  reason  appears  why  tbe  Legislature 
has  not  the  same  power  in  treating  of  tbe  spe- 
cial matter  of  street  improvements  to  provide 
that  a  waiver  of  the  right  to  trial  by  jury  shall 
occur  when  the  parties  affected   fail  to  appear 
at  the  time  the   motion   to  set  a  day   for  the 
hearing  of  the  cause  is  noticed  to  be  made.    Pro- 
ceedings for  the  opening,  widening,  and  improv- 
ing of  streets  in  municipalities  form  a  subject 
for  special   treatment  and   procedare,  and   the 
provision  relating  to  the  appointment  of  referees 
IS  one  consistent  with  tbe  proper  nature  and 
subject  of  such  acts.    It  is  appropriate  that  the 
matter  of  the  appointment  of  referees  shall  be 
determined  in  advance  of  the  date  of  a  proposed 
trial,  for  if  it  is  not  demanded  by  the  parties 
that  the  work  assigned  to  be  performed  by  the 
referees  shall  be  performed  by  the  court  or  by  a 
jury,  then  there  is  no  occasion  for  such  trial  to 
be  bad.     If  there  is  to  be  a  trial  by  court  or 
jury  there  can  be  no  referees.    Hence  the  effect 
under  the  provisions  of  the  act  of  a  motion  to 
set  a  cause  for  trial  is  to  give  notice  that  ref- 
erees are  then  to  be  appointed,  unless  the  par- 
ties appear   and   object  thereto   and   require  a 
trial  by  the  court  or  jury.     If  they  fail  to  so 
appear,  their  right  to  such  a  trial  is  waived,  and 
properly  so.     Tbe  demand  of  the  appellants  for 
a  jury  trial   made   before   tbe   hearing  on  the 
objections  of  the  citjr   to  the  referees'   report 
came  too  late.    The  trial  had  already  been  had  ; 
that  is,  the  evidence  had  been  taken  by  the  ref- 
erees and  findings  reported.     It  only  remained 
for  the  court  to  consider  the  objections  made  to 
tbe  report  and  to  modify  or  confirm  the  same  or 
set  the  report  aside  and  appoint  a  new  board  of 
referees.    At  that  stage  of  the  proceedings  there 
was  no  hearing  pending  at  which  it  would  have 
been  appropriate  to  make  use  of  the  services  of 
a  jury.     The  record  shows  a  complete  acquies- 
cence on  the  part  of  appellants  in  all  of  the  pro- 
ceedings takpn  In  the  condemnation  matter  up 
to  the  time  the  report  of  the  referees  came  be- 
fore tbe  court  for  confirmation.     In  so  far  as 
objections  to  those  proceedings  might  be  waive<l. 
tbe  circumstances  are  such  as  to  show  conclu- 
aively  that  tbe  appellants  are  bound,  because 
of    their   failure   to   seasonably    raise  objection 
thereto.     In  tbe  bill  of  exceptions  it  is  set  out 
that  the  board  of  referees  proceeded  to  take  tes- 
timony to  show   the  value  of  the  land  sougbt 
to  be  taken  and  tbe  damages  which  would  ac- 
crue, and  nothing  is  therein  shown  which  would 
indicate  that  the  defendants  were  not  presear  at 
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auch  hearing.  It  irouM  therefore  appear  that 
not  only  did  they  fail  to  make  any  objection 
to  the  bearing  before  the  referees,  which  was  in 
effect  the  trial,  but  that  after  filins  objections 
to  the  report  of  the  referees  they  withdrew  these 
objec-tions  and  left  such  report  to  stand,  presnm- 
ably  approving  thereof.  Aside  from  any  ques- 
tion as  to  the  right  of  the  Legislature  to  make 
a  special  provision  respecting  the  waiver  of  a 
jury  trial  in  street  opening  cases,  there  is  a 
general  rule  which  is  applicable  where  the  par- 
ties hove  failed  seasonably  to  make  a  demand 
for  a  jury  trial.  It  is  held  that  where  parties 
appear  and  go  to  trial  without  objection  before 
a  court,  they  will  be  deemed  to  have  waived 
a  trial  by  jury.  Boston  Tunnel  Co.  v.  McKen- 
lie  et  al.,  67  Cal.  485,  8  Pac.  22;  Ferrca  t. 
Chabot,  121  Cal.  233,  53  Pac.  689,  1092."  ' 

[3]  "The  second  point  urged  is  that  the  city 
was  without  power  to  proceed  with  the  condem- 
nation suit  until  the  Railroad  Commission  had 
acted  and  determined  where  the  intersecting 
streets  should  cross  the  tracks  of  the  railway 
company.  It  is  sufficient.  In  answer  to  this 
point,  to  refer  to  our  recent  decision  in  City  of 
Loe  Angeles  v.  Central  Trust  Co.,  173  Cal.  323, 
159  Pac.  1169,  where  we  held  that,  at  the  time 
these  proceedings  were  had,  the  provision  of  sec- 
tion 43  of  the  Public  Utilities  Act  of  1911, 
making  the  permission  of  the  Railroad  Com- 
mission a  prerequisite  to  the  establishment  of 
grade  crossings  of  any  railroad  by  a  street,  had 
no  application  to  street  openings  and  railroad 
croasings  within  the  city  of  Los  Angeles. 

[4, 5]  "  'The  further  contention  is  advanced 
that  there  is  no  authority  in  a  municipal  corpo- 
ration to  take  by  condemnation  the  right  of  way 
of  a  street  or  other  railroad,  for  the  reason  that 
property  already  devoted  to  a  public  use  can- 
not be  taken  for  the  purpose  of  serving  another 
public  use.  It  is  admitted  that  subdivision  4 
of  section'  1240  of  the  Code  of  Civil  Procedure 
in  terms  provides  that  property  devoted  to  one 

eublic  use  may  be  appropriated  for  another  pub- 
c  use  where  the  latter  is  more  necessary  than  the 
former.  The  subdivision  mentioned  further  de- 
clares that  the  use  as  a  public  street  or  highway 
is  deemed  more  necessary  than  any  public  use 
to  which  the  property  may  already  be  devoted. 
It  is  claimed,  however,  that  this  latter  provi- 
sion violates  the  provisions  of  the  Constitu- 
tion in  that  it  amounts  to  special  legislation.  It 
would  seem  nnnecessary  to  discuss  the  argument 
under  this  head  to  the  last  point  mentioned. 
It  was  not  proposed  by  the  city  in  this  case  to 
annihilate  or  destroy  the  value  of  the  property 
for  the  uses  to  which  the  railroad  company 
was  putting  it ;  in  fact,  the  use  of  the  right 
of  way  was  specially  reserved  to  the  railroad 
company,  together  with  its  tracks,  wires,  and 
equipment.  There  was  no  purpose  manifested 
to  destroy  the  utility  of  the  right  of  way  as 
a  right  of  way  for  railroad  purposes.  The  city 
sought  only  to  share  the  use  of  the  ground  by 

germitting  the  public  to  use  it  in  common  as  a 
ighway.' " 
HI  We  now  come  to  a  consideration  of 
that  part  of  the  court's  action  In  allowing 
only'  the  sum  of  $10  as  damages  for  the  tak- 
ing of  the  parcel  of  land,  1,600  feet  long  and 
about  35  feet  wide,  which  was  sought  to  be 
condemned.  Admittedly,  this  land  Is  worth 
vastly  more  than  JIO  or  any  such  trivial 
sum,  but  It  was  argued  In  the  sui)erlor  court 
and  here  that  since  the  city  wished  to  pre- 
serve, not  to  take  away,  the  railroad  com- 
pany's use  of  the  strip  of  land  for  transpor- 
tation purposes  the  injury  resulting  from  the 
sharing  of  such  purposes  hy  the  general  pub- 
lic would  be  merely  nominal.  It  is,  of  course, 
admitted  that  the  corporation  would  be  put 
to  greater  expense  by  tlie  surrender  of  its  ex- 


clusive use  of  the  strip  of  land,  but  we  are 
asked  to  assume  that  such  detriment  is  cov- 
ered by  the  large  item  of  damages  allowed  by 
the  court.'  Taking  the  latter  contention  first 
we  cannot  see  how  an  award  of  damages 
could  possibly  meet  the  condition  because  the 
detriment  caused  by  the  appropriation  of  the 
land  for  a  street  would  be  so  great  and  of  a 
nature  so  diverse  that  no  rational  basis  for 
the  calculation  of  mere  damages  could  be 
found.  Some  of  the  phases  of  such  detri- 
ment would  be:  (1)  Interruption  of  the  serv- 
ice by  compulsory  obedience  to  the  law  regu- 
lating speed  on  public  streets;  (2)  added  dan- 
ger of  accidents  of  the  sort  that  could  not  or- 
dinarily happen  on  a  private  right  of  way; 
(3)  Increased  expense  due  to  the  corpora- 
tion's duty  to  keep  a  part  of  the  street  in  re- 
pair; and  (4)  the  taking  from  the  railway 
corporation  of  the  right  to  afli.x  waiting  sta- 
tions, switches,  and  the  like  to  the  land.  We 
cannot  assume  that  these  and  other  Injuries 
to  the  owner  of  the  property  either  were  or 
could  be  met  by  the  award  of  damages  for 
property  not  taken..  The  trouble  with  the  ar- 
gument of  respondent  upon  this  and  the  oth- 
er branch  of  the  case  is  that  it  ignores  the 
possibility  of  the  use  of  the  real  property 
for  any  otiier  purpose  than  the  operation  of  a 
railway. 

Concerning  the  supposed  adequacy  of  $10 
as  an  amount  of  compensation  for  the  fee  to 
the  strip  of  land  belonging  to  the  corpora- 
tion, Mr.  Justice  Hensbaw  wrote  as  follows 
when  the  case  was  previously  under  consider- 
ation: 

"I  cannot  bring  myself  to  believe  that  an 
award  such  as  is  here  made,  of  $10,  for  a  atrip 
of  land  1,600  feet  long  by  35  feet  wide,  for 
which  land  unquestionably  the  appellant  paid  a 
large  amount  of  money,  is  anything  other  than 
a  cloak  for  confiscation.  If  1,600  feet  may 
thus  be  taken,  why  not  160  miles,  and  why  may 
not  the  counties  of  the  state  adopt  this  method 
of  condemnation  of  parts  of  steam  railway 
rights  of  way,  for  which  those  companies  hare 
paid  vast  sums  of  money,  and  thus  obtain  high- 
ways for  the  use  of  the  public  without  cost? 
I  can  perceive  no  parallelism  between  this  case 
and  a  mere  right  of  way  for  a  highway  across  a  ' 
steam  railroad  right  of  way.  In  the  present 
case  the  fee  is  taken.  In  the  crossing  case 
but  an  insignificant  easement  is  condemned. 
Moreover,  steam  railroads,  so  far  as  present 
knowledge  goes,  have  a  permanency  which  does 
not  apply  to  suburban  electric  roads.  It  is 
foretold  as  to  the  latter  that  automobile  trans- 
portation will  soon  drive  out  of  existence  most 
if  not  all  of  such  lines,  and  indeed,  as  a  matter 
of  8tatiHti(»,  it  is  declared  that  more  passengers 
are  carried  in  the  United  States  to-day  by  pub- 
lic service  automobiles  than  are  carried  by  all 
of  the  steam  and  electric  railroads  of  the  coun- 
try, and  that  the  percentage  is  increasing.  To 
permit  a  highway  to  be  thus  carved  out  of  tho 
privately  owned  right  of  way  of  a  suburban  elec- 
tric road  upon  which  highway  the  service  of 
the  electric  road  will  to  its  injury  be  put  in 
competition  with  automobile  service,  presents  an 
added  feature  establishing  the  grotesque  inade- 
quacy of  the  award  here  made.  And  finally 
should  the  railroad  corporation  owning  this  land 
ever  feel  impelled  to  abandon  its  railroad  nml 
devote  this  right  of  wajr  to  private  use  and  sale 
it  will' have  been  deprived  of  a  strip  contain- 
ing  considerably   more    than   an  acre   for   the. 
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sum  of  $10,  while  there  is  no  hazard  in  saying 
that  its  yalae  to-day  in  the  open  marlcet  is  easily 
as  many  thousand  dollars. 

There  Is  little  to  add  to  this  expression  of 
our  views.  Kespondent  has  cited  numerous 
authorities  announcing  the  rule  that  an  ease- 
ment for  a  street  across  the  right  of  way  of 
a  steam  railroad  may  be  granted  for  merely 
nominal  compensation.  Typical  of  such  deci- 
sions is  the  leading  case,  C,  B.  &  Q.  R.  R. 
Co.  T.  Chicago,  166  U.  S.  226,  IT  Sup.  Ct.  581, 
41  L.  Ed.  979,  wherein  the  Supreme  Court  of 
the  United  States  upheld  a  judgment  of  the 
Supreme  Court  of  Illinois  allowing  nominal 
damages  for  the  condemning  of  a  right  of 
way  for  a  street  across  the  tracks  of  the  rail- 
way company.  That  decision,  which  was  by 
a  divided  court,  carefully  distinguished  be- 
tween the  right  to  cross  a  railroad  company's 
right  of  way  and  any  further  invasion  of  its 
property.  In  that  case,  at  page  248  of  166 
U.  S.,  at  page  589  of  17  Sup.  Ct,  41  L.  Ed. 
079,  we  find  the  following  language  used  in 
the  opinion: 

"In  its  opinion  in  this  case  the  Supreme 
Court  of  Illinois  says  that  when  a  ci^  coun- 
cil, under  the  authority  of  the  act  of  April  10, 
1872,  extends  the  street  across  railroad  tracks 
or  right  of  way,  'it  does  not  condemn  the  land 
of  the  railroad  company  nor  prevent  the  use  of 
the  tracks  and  right  of  way.  [Chicago,  B.  & 
Q.  Ry.  Co.  V.  Chicago]  149  111.  457  [87  N.  E. 
78].  We  take  this  to  be  a  correct  interpreta- 
tion of  the  local  statute,  and  as  indicating  not 
only  the  interest  acquired  by  the  public  through 
proceedings  instituted  for  the  extension  of  a 
street  across  the  tracks  and  right  of  way  of  the 
railroad  company,  but  also  the  extent  to  which 
the  company  was  deprived,  by  the  proceedings 
for  condemnation,  of  any  right  in  respect  of  the 
land.  Such  being  the  law  of  the  state,  it  would 
necessarily  follow  that  the  jury,  in  ascertaining 
the  amount  of  compensation,  could  not  properly 
take  as  a  basis  of  calculation  the  market  value 
of  the  land  as  land.  The  land  as  such  was  not 
taken,  the  railroad  company  was  not  prevented 
from  using  it  and  its  use  for  all  the  purposes 
for  which  it  was  held  by  the  railroad  company 
was  interfered  with  only  so  far  as  its  exclu- 
sive enjoyment  for  purposes  of  railroad  tracks 
was  diminished  in  value  by  subjecting  the  land 
within  the  crossing  to  public  use  as  a  street." 

At  page  256  of  166  U.  S.,  at  page  592  of 
17  Sup.  Ct.,  41  L.  Ed.  979,  we  find  this  signifi- 
cant language: 

"The  right  of  the  company  to  use  the  land  or 
Its  right  of  way  for  as  many  tracks  as  it  rea- 
sonably required  for  its  business — if  such  right 
it  had  when  the  present  proceedings  were  insti- 
tuted—is not  affected  by  the  opening  of  the 
street  in  question.  The  opening  of  the  street 
across  the  company's  land— the  city  not  acquir- 
ing the  fee-simple  title — was  necessarily  subject 
to  the  right,  if  an^,  of  the  company  to  lay  down 
additional  tracks  if  necessary  in  the  proper  con- 
duct of  its  business." 

It  will  thus  be  seen  that  the  case  from 
which  these  quotations  are  made  and  others 
of  similar  type  are  not  authority  for  the  tak- 
ing for  street  purposes  without  material  com- 
pensation of  longitudinal  strips  over  which 
electric  railroads  are  operated  in  cities.  Mr. 
Elliott  in  his  work  on  Roads  and  Streets  (3d 
Ed.)  thus  announces  the  rule: 

"A  right  to  cross  an  existing  public  way  with 
'  street  or  road  may  often  be  implied  where  a 


right  to  longitudinally  take  the  way  would  not 
be  deemed  to  exist."    Section  248. 

And  In  section  249  of  the  same  work  the 
learned  author  uses  the  following  lansnage: 

"A  private  corporation  which  acquires  a  right 
to  construct  a  turnpike  or  a  railroad  acquires 
it  subject  to  th^  dominant  right  of  the  state  to 
cross  its  turnpike  or  railroad  whenever  the  pub- 
lic necessity  demands  that  new  roads  or  streets 
shall  be  opened.  In  accepting  a  grant  from  the 
state,  the  private  corporation  impliedly  afrees 
that  the  soverei^  right  to  provide  the  cituena 
with  necessary  highways  shall  not  be  impaired." 

From  the  foregoing  discussion  it  follows 
that  the  Judgment  and  order  must  be  revers- 
ed, and  it  is  so  ordered. 

We  concur:    HENSHAW,  J.;  LORIGAN,  3. 

ANGELLOTTI,  C.  J.  (concurring).  I  con- 
cur In  the  judgment  and  also  In  the  iHdnlon 
except  In  so  far  as  the  last  point  discussed 
is  concerned.  As  to  that  I  also  concur  gen- 
erally In  the  views  expressed,  and  In  the  con- 
clusion reached  to  the  effect  that  the  railroad 
company  was  entitled  to  a  substantial  sum  as 
and  for  the  taking  of  its  property.  As  I  un- 
derstand the  record,  the  whole  of  the  strip 
of  land,  approximately  30  feet  in  width  and 
1,600  feet  In  length,  owned  In  fee  by  the  com- 
pany, is  condemned  for  the  purposes  of  a 
public  street.  Simply  because  the  company 
is  to  be  allowed  to  use  this  street  for  the 
same  purpose  that  it  Is  now  using  the  prop- 
erty as  owner,  as  a  railroad  right  of  way, 
nothing  is  allcfwed  as  for  a  taking  of  prop- 
erty, and  this  although  such  use  will  hence- 
forth be  the  ordinary  use  in  common  with 
the  public  of  a  public  street,  subject  to  all 
conditions  and  restrictions  Imposed  on  raU* 
road  companies  granted  a  right  to  use  a  puN 
lie  street  as  a  right  of  way. 

The  more  I  consider  this  matter,  the  more 
strongly  I  feel  that  this  view  Is  not  onlr 
manifestly  unjust  and  inequitable,  but  also 
unwarranted  In  law.  The  relative  situation 
as  regards  this  property  prior  and  subsequent 
to  the  condemnation  is  well  set  forth  by  coun- 
sel for  the  company  as  follows: 

"The  defendant  is  the  owner  of  the  fee  and 
had,  before  the  condemnation,  the  right  to  ex- 
cavate and  carry  away  any  portion  of  the  soil 
or  to  change  the  grade  of  its  road  at  will,  or  to 
store  ties,  poles  or  other  materials  along  the 
right  of  way,  or  to  build  sidetracks,  to  store  < 
cars  thereon  or  to  build  waiting  stations,  plat- 
forms, depots,  warehouses,  repair  shops  or  other 
structures  upon  said  strip  of  land  (which  is  not 
entirely  occupied  by  the  existing  tracks),  to 
fence  the  same  against  trespassers  and  to  exclude 
all  of  the  public  from  travel  thereon  except 
when  transported  in  the  defendant's  cars,  and  to 
use  it  in  any  other  way  that  the  owner  of 
property  may  use  it,  either  on,  above  or  below 
the  surface  of  the  earth,  so  long  as  the  use  is 
not  such  as  to  become  a  nuisance.  But  by  the 
condemnation  in  the  case  at  bar,  by  the  paving 
of  the  street,  which  will  follow,  the  city  has 
taken  from  the  defendant  all  of  the  substantial 
value  of  its  ownership  of  the  land  and  has  left 
it,  as  we  said  before,  only  the  right  to  use  the 
surface  as  one  of  the  general  public,  subject,  of 
course,  to  increased  hazard  of  accident,  increas- 
ed expense  of  operation  and  maintenaoce,  im- 
paired running  time  and  very  substantially  inr- 
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paired  enjoyment  of  the  property  in  generaL 
The  control  over  the  surface  of  the  Kronnd  is 
now  vested  in  the  city,  instead  of  the  defendant, 
and  the  use  of  the  subsoil  has  become  niL" 

To  my  mind  there  is  bere  an  actual  taking 
of  property  within  the  meaning  of  our  law 
relative  to  eminent  domain,  and  the  company 
Is  entitled,  as  a  prerequisite  to  such  taking, 
to  a  substantial  sum  as  and  for  the  value  of 
the  property  thus  taken.'  The  crossing  cases 
are  sufficiently  distinguished,  to  my  mind,  in 
the  opinion. 

As  already  noted,  the  property  sought  to  be 
•condemned  does  not  constitute  "only  a  part 
of  a  larger  parcel."  Section  10,  Act  1903; 
Stat.  1903,  p.  379.  The  whole  of  a  parcel  of 
land  owned  and  used  by  the  railroad  com- 
pany is  thus  taken  for  street  purirases.  I 
doubt,  therefore,  if  there  is  any  basis  for  an 
award  to  the  company  except  as  and  for  the 
value  of  the  "property  sought  to  be  condemn- 
ed, and  all  improvements  pertaining  to  the 
realty." 

I  concur:    LAWLOR,  J. 

SHAW,  J.  (dissenting).  I  diss^it  from  the 
Judgment  of  reversal  and  from  that  part  of 
the  opinion  holding  that  the  sum  of  $15  Is 
an  inadequate  allowance  for  the  value  of  the 
estate  to  be  taken  by  plaintiff  from  the  Pa- 
cific Electric  Railway  Company  In  the  strips 
of  land  nsed  by  it  for  its  railway  between 
T/>s  Angeles  and  Santa  Monica.  The  amount 
allowefd  was  $15  and  not  $10  as  stated  in 
the  main  opinion.  The  railway  company 
originally  acquired  these  strips  of  land  as  a 
place  whereon  to  lay  Its  railway  tracks  and 
place  its  poles,  wires,  and  other  appliances  ap- 
purtenant thereto  along  that  part  of  Its  line. 
Thereafter  it  built  its  tracks,  established  its 
line,  and  has  ever  since  maintained  and  op- 
erated  its  railway  system  upon  and  over  said 
strips.  It  acquired  the  fee-simple  title  to  the 
land.  The  estate  therein  necessary  for  rail- 
way purposes,  however,  was  not  a  fee,  but 
only  an  easement.  The  record  sbows  that 
the  city  did  not  seek  nor  ask  to  crai'demn  or 
take  this  easement,  this  right  of  nse  by  the 
Pacific  Electric  Railway  Company  for  Ita 
railway,  but  that,  on  the- contrary,  the  court 
below,  In  pursuance  of  a  stipulation  between 
the  parties  stated  In  Its  conclusions  of  law 
that  this  easement  for  railway  purposes,  with 
all  Its  appurtenant  structures  and  appliances, 
should  be  reserved  to  and  was  to  remain  in  the 
railway  company,  and  that  the  city  was  to 
acquire  only  an  easement  In  the  land  for 
public  use  as  a  street,  but  subordinate  to  the 
right  or  easement  of  the  railway  company 
aforesaid. 

An  estate  in  fee  Is  divisible  In  various 
ways  not  Involving  a  division  of  the  surface 
of  the  lan'd.  It  may  be  divided  Into  a  number 
of  qualified  estates.  Different  easements  or 
subordinate  estates  may  be  carved  out  of 
the  fee,  and  such  easements  or  estates  may  be 
sold  separately  and  to  different  persons  by 


the  owner  of  the  feet  The  railway  conjpany, 
If  It  had  so  desired,  could  have  conveyed  Its 
milway,  with  the  easement  necessary  for 
its  maintenance  and  (H;>eratloa,  to  one  person, 
a  suboiMlnate  easement  for  the  servient  use , 
of  the  land  as  a  public  street  to  another  per- 
son, and  the  fee  burdened  with  these  two 
easements  to  stUl  another.  Being  separable 
interests  or  estates  in  the  land,  they  are  sas- 
ceptlble  of  a  sQ>arate  valuation. 

The  only  property  proposed  to  be  taken  by 
the  dty  was  the  subordinate  easement  for  a 
public  street.  For  this  taking  the  railway 
company  was  entitled  to  the  }ast  value  of  the 
estate  taken.  This  value  was  to  be,  and  was, 
ascertained  and  found  by  the  court  below 
from  the  evidence.  There  was  abundant  ev- 
idence to  the  effect  that  the  value  thereof 
did  not  exceed  the  $15  allowed.  This  Is  ad- 
mitted. The  testimony  was  that  the  strips 
of  land  subject  to  a  perpetual  easement  for 
railway  purposes  had  no  substantial  value. 
A  mere  subordinate  easement  would,  of 
course,  have  even  less  value. 

There  remains  as  an  elonent  ot  value  only 
the  remote  possibility  that  at  some  unknown 
time  In  the  future  In  the  uncertain  course  of 
future  events  and  developments,  the  railway 
company  may  cease  or  abandon  the  operation 
of  Its  line,  or,  that  Its  right  to  do  so  may  be 
forfeited.  In  which  case  the  servient  fee,  reliev- 
ed of  the  depredatlve  burden  of  railway  use, 
would  again  become  Ot  value  as  unburdened 
land,  If  not  appropriated  to  public  use  as  a 
street.  If  this  could  be  assumed  to  occur  at  a 
definite  time  in  the  future,  it  would  afford  a 
basis  for  estimating  a  present  value  equal  to 
the  present  worth  of  the  value  when  the  event 
occurred  and  payable  at  that  time.  The  time, 
of  course,  cannot  be  predicted.  No  attempt 
was  made  at  the  trial  to  do  so,  or  to  eUdt 
from  any  witness  a  valuation  based  on  the 
uncertain  contingency  df  a  cessation  of  the 
railway  use  or  the  forfeiture  of  the  right 
The  possibility  of  an  abandonment  or  forfei- 
ture, or  of  a  present  value  arising  from  such 
future  possibility,  was  not  even  suggested. 
The  only  evidence  of  value  consisted  of  vary- 
ing estimates  based  on  the  hypothesis  that 
the  land  was  burdened  with  a  perpetual  ease- 
ment for  railway  use. 

In  these  circumstances  all  that  this  court 
can  properly  say  as  to  the  value  of  this  sub- 
ordinate easement  to  be  taken  by  the  city  Is 
that  the  court  below  has  made  a  finding  that 
its  value  is  $16,  and  that  this  finding  is  ful- 
ly supported  by  legal  evidence  given  at  the 
trial.  There  are  no  facts  of  which  the  court 
can  take  judicial  notice  that  would  defeat  the 
effect  of  this  evidence 

There  is  another  branch  of  the  case,  the 
question  of  damages  to  property  not  taken, 
caused  l^  the  public  use  to  whidi  the  city 
proposes  to  devote  the  easement  whldi  1%  to 
be  taken.  This  appears  to  have  produced 
some  confusion  of  Ideas  on  the  question  of  the 
value  of  the  estate  actually  taken.    The  own- 
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er  of  land  taken  for  a  public  use  is  entitled 
not  only  to  the  value  of  the  land  actually  tak- 
en, or  of  the  estate  or  Interest  that  is  actual- 
ly taken  from  him  in  such  land,  but  also  to 
the  damages  which  such  taking  will  directly 
cause  to  property  belonging  to  him  which  !» 
not  taken.  The  Constitution  declares  that 
"private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  Jxist  compensa- 
tion." The  act  of  1903,  under  which  this  ac- 
tion was  begun,  provides  that  the  court  shall 
find,  separately :  First,  the  value  of  each  par- 
cel of  land  to  be  taken  "and  each  separate 
estate  or  Interest  therein";  second,  If  the 
part  taken  is  part  otf  a  larger  parcel,  the  dam- 
ages which  will  accrue  to  the  part  not  tak- 
en "and  to  each  separate  estate  or  interest 
therein,"  by  reason  of  its  severance  from  the 
part  taken  an'd  the  construction  of  the  im- 
provement In  the  manner  proposed  by  the 
plaintiff.  Section  10,  Stats.  1903,  p.  378.  The 
Code,  which  that  act  adopts  for  the  mode  of 
procedure  by  action,  contains  substantially 
the  same  provisions  on  the  subject.  Code 
Civ.  Proa  {  1248,  subds.  1,  2.  The  damage 
caused  to  an  easement  by  the  taking  of  a 
subordinate  easement  for  public  use  may  not 
be  well  described  either  in  the  Code  or  in  the 
act  of  1903,  but  It  is  covered  by  the  consti- 
tutional guarantee,  and  therefore  it  was  prop- 
erly allowed  an'd  its  payment  imposed  by  the 
court  as  a  condition  precedent  to  the  taking. 
There  was  evidence  to  the  effect  that  the 
sppropriation  of  the  surface  of  these  stripe 
of  land  to  use  as  a  street,  though  subordi- 
nate and  subject  to  the  use  for  railway  pur- 
poses, would  nevertheless  entail  greater  ex- 
pense upon  the  railway  In  the  maintenance 
and  operation  of  its  railway  system,  because 
of  the  necessity  of  adjusting  its  tracks  to 
the  grade  established  for  the  street  and  be- 
cause of  the  greater  dangers  to  persons  right- 
fully using  the  street  for  ordinary  travel. 
This  would  require  greater  care  to  avoid  in- 
juring them  and  subject  the  railway  company 
to  increased  liability  to  damages  growing  out 
of  the  negligence  of  its  employes  in  that  re- 
spect. This  element  of  damage  forms  no 
part  of  the  value  of  the  easem^it  actually 
taken.  It  affects  only  the  estate  whldi  Is 
not  taken,  but  which  la  to  remain  in  and  be- 
long to  the  railway  company  as  before,  that 
is,  its  paramount  right  to  the  continuous  use 
of  said  strips  of  land  for  railway  purposes. 
It  is,  properly  speaking,  damages  caused  to 
the  property  not  taken,  damages  thereto  caus- 
ed by  the  use  to  be  made  of  the  property  ac- 
tually taken.  This  damage  was  also  the 
subject  of  testimony  given  at  the  trial,  and 
upon  that  evidence  the  court  below  allowed 
the  railway  cmupany,  as  compensation,  the 
sum  of  $26,900.  It  is  further  claimed  that 
the  use  as  a  street  wUl  prevent  the  railway 
company  from  storing  ties  or  other  railway 
material  on  the  parts  otf  the  strips  adjoining 
the  tracks,  temporarily,  for  the  convenient 


making  of  repairs  or  other  operations  In  the 
maintenance  of  the  railway  use,  and  from 
building  waiting  stations,  side  tracks,  or  oth- 
er structures  convenient  for  railway  opera- 
tion and  maintenance,  on  the  parts  not  oc- 
cupied by  the  tracks  nor  necessary  for  the 
passing  of  cars  over  them.  These  rights  con- 
stitute a  part  of  the  easement  for  railway 
purposes  which  is  to  be  reserved  to  the  com- 
pany, and  with  which,  according  to  the  stip- 
ulation, the  use  as  a  street  must  not  inter- 
fere, and  are  not  to  be  considered  as  elements 
of  damage  or  value.  The  incidental  interfer- 
ence with  these  operations  arising  from  the 
public  use  as  a  street  constitutes  a  'damage 
to  the  railway  easement  not  taken,  and  is  In- 
cluded in  the  aforesaid  damage  allowance. 
The  right  to  store  ties  or  other  material  on 
the  adjacent  ground  for  purposes  not  neces- 
sary for  immediate  repair  or  maintenance 
was  not  shown  to  be  of  value  and  was  not  the 
subject  of  separate  Investigation  at  the  triaL 
The  court  cannot  know  judicially  that  it  ha» 
a  substantial  value.  The  right  to  take  away 
the  soil  and  to  use  it  in  other  ways  not  in- 
consistent with  the  railway  use  was  taken 
into  consideration  by  the  witnesses  who  tes- 
tified to  the  value  of  the  property  taken,  and 
the  findings  based  on  that  testimony  are  ooa- 
dusive  upon  this  court  on  appeal. 

In  my  opinlwi  the  fln'dings  of  value  and 
damages  are  supported  by  the  evidence,  and 
the  conclusions  of  law  thereon  are  correct. 
By  inadvertence  the  Judgment  as  drawn  does 
not  conform  to  the  findings  and  conclusions  of 
law,  in  that  it  does  not  contain  the  reserva- 
tion to  the  railway  company  of  its  paramount 
easement  for  railway  purposes.  But  this  is 
plainly  a. mistake,  and  oould  be  remedied  by 
modi^ing  the  Judgment 

I  concur:    SLOSS,  J. 


(17S  Cat.  1S«) 

In  re  TORBA'S  ESTATE. 

ARNAZ  V.  BOTIL.IXR  et  aL 

CU  A.  6027.) 

(Supreme  Court  of  California.     Sept  19,  1917. 
Rehearing  Denied  Oct.  18,  1917.) 

1.  EXECVTOBS    ANn    AOMINISTRATOKS    «=323— 
FUBTBEB  APFOINTMKNT  AFTER  DiSTBIBUTION 

OF  Estate. 
Where  the  estate  of  a  decedent  haa  been 
finally  settled  and  distribntion  made,  further  let- 
ters of  administration  should  not  be  issued,  nn- 
less  there  still  remains  property  of  the  estate 
not  fully  disposed  of,  or  some  act  to  be  done 
relating  thereto  wbidi  only  an  administrator 
can  do. 

2.  Descent  and  Distbibution  «=>75— Wius 
^=>722— Titij:  op  Heibs  oe  Devisees. 

The  property  of  a  decedent  poases  upon  his 
death  to  his  heirs  or  devisees  by  inheritance  or 
by  the  terms  of  the  will,  and  their  title  does  not 
originate  iq  the  decree  of  distribution,  thoufch 
such  deci-pe,  when  it  has  become  final,  consti- 
tutes a  muniment  of  title  which  will  prevail 
over  contrary  provisions  of  the  will  or  of  the 
statutes  of  descent. 
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3.  KxEotTTOBs  AND  Adkinistbatoiis  «=>23  —  r  ecutors  bare  been  approred  and  allowed;  "that 
F^BTHKB  AppoiimotNT  APTEB  DiBTaiBu- 1  the  rcslduB  of  the  property  belonging  to  said 
TiON  OF  Estate.  t-    t~    ^         -bo 


Where  a  will  ba'1  been  admitted  to  probate, 
due  notice  to  creditors  given,  all  debts  and  ex- 
penses of  administration  paid,  and  the  accounts 
of  the  executor  settled,  and  the  heire  and  devisees 
without  a  proper  decree  of  distribution  divided 
the  estate  among  themselves,  and  their  division 
was  acquiesced  in  and  acted  upon  for  man; 
years,  they  were  estopped  to  question  the  valid- 
ity of  the  disposition  thus  made,  and  the  court 
was  not  required  to  grant  letters  of  adminis- 
tration for  the  mere  purpose  of  determining 
anew  the  proper  distribution  of  the  estate  on 
application  of  one  claiming  under  a  party  to 
the  voluntary  distribution. 
4.  EsEctrroBS  and  Administrators  ®=>315(6) 
—Decree  Denying  Distbibution— Conclu- 
siveness—"Opinion." 
In  the  administration  of  an  estate  an  order 
of  distribution  was  made  which  it  was  claimed 
was  invalid  because  not  based  upon  a  petition 
or  preceded  by  notice.  A  number  of  years  later 
a  son  of  the  decedent  was  appointed  administra- 
tor with  the  will  annexed^  and  subsequentljr  filed 
a  petition  for  final  distribution.  B.,  claiming 
to  be  entitled  to  one-third  of  the  estate,  filed 
a  petition  for  distribution  of  such  share  to  him. 
The  court  filed  and  entered  a  paper  indorsed 
"Opinion— Order,"  stating  that  the  various  orders 
approving  and  settliug  the  accounts,  and  direct- 
ing and  confirming  distribution  of  the  estate, 
had  become  final  and  conclusive ;  that  B.'s  peti- 
tion was  denied,  that  findings  and  decree  would 
be  signed  accordingly ;  that  no  decree  of  dis- 
tribution would  be  made  other  than  one  confirm- 
ing the  distribution  already  made;  and  that 
such  decree  was  unnecessary,  but  mii'ht  be  ef- 
fectual to  dispose  of  the  questions  raised  by  the 
applications.  Ueld,  that  while  an  "opinion"  is 
the  informal  expression  of  the  views  of  the  court 
and  cannot  prevail  against  its  final  order  or  de- 
cision, the  paper  was  intended,  not  only  as 
an  opinion,  but  as  an  order  denying  the  applica- 
tion for  distribution,  and,  not  having  been  ep- 
raled  from  as  authorised  by  Code  Civ.  Proc 
963,  it  became  a  final  adjudication  that  the 
estate  bed  been  fully  distributed,  and  that  no 
further  distribution  should  be  had. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Opinion.} 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  James  G.  Rives, 
Judge. 

Proceeding  by  Beatrice  Amaa  y  de  John- 
son against  Frederick  Botiller  and  others,  for 
the  appointment  of  an  administrator  with  the 
will  annexed  of  the  estate  of  Bernardo  Yoi^ 
ba,  deceased.  From  an  order  denying  the  ap- 
plication, the  petitioner  appeals.    Affirmed. 

J.  Mack  Love,  Joseph  F.  Devin,  A.  F. 
Campbell,  Hahn  &  Hahn,  and  J.  B.  Hannon, 
all  of  Los  Angeles,  for  appellant,  G.  K.  Free- 
man, of  Corona,  for  respondents.  E.  W. 
Freeman,  of  Los  Angeles,  amicus  curite. 

SLOSS,  J.  (1]  Beatrice  Arnaz  y  de  John- 
son appeals  from  an  order  of  the  superior 
court  of  Los  Angeles  county  denying  her  ap- 
plication for  the. appointment  of  an  adminis- 
trator, with  the  will  annexed,  of  the  estate 
of  Bernardo  Torba,  deceased.  The  order  In 
question  recites  that  all  the  debts  of  the  de- 
ceased, and  all  the  costs  of  administration, 
have  been  paid ;  that  the  accounts  of  the  ex- 


estate  has  been  partitioned,  and  distributed 
to  those  entitled  thereto,  according  to  law; 
that  there  la  no  necessity  for  any  further  ad- 
ministration." If  these  recitals  (or  findings, 
as  they  may  be  termed)  were  warranted  by 
the  evidence,  the  application  was  rightly  de- 
nied. Where  an  estate  has  been  finally  set- 
tled and  distribution  made,  further  letters  of 
administration  should  not  be  Issued  "unless 
there  still  remains  property  of  the  estate  not 
fully  disposed  of,  or  some  act  to  be  done  re- 
lating thereto  which  only  an  administrator 
can  do."  O'Brien  v.  Nelson,  164  Cal.  673, 
129  Pac.  085. 

Bernardo  Torba,  the  decedent,  had  depart- 
ed this  life  more  than  65  years  before  the  ap- 
pellant's petition  for  letters  was  filed.  He 
died,  testate,  In  November,  1S58.  His  will 
was  duly  admitted  to  probate  in  the  probate 
court  of  Los  Angeles  county  on  December  20, 
1858.  The  very  voluminous  record  before  us 
shows  numerous  proceedings  had  in  the  mat- 
ter of  the  estate.  These  culminated,  on  No- 
vember 17,  1873,  in  an  order  of  tlie  said  pro- 
bate court  settling  the  accounts  of  the  execu- 
tors, and  granting  them  a  discharge.  This 
order  recited,  among  other  things,  "that  all 
the  property  of  said  estate  has  been  distrib- 
uted to  the  persons  entitled,  from  time  to 
time  under  the  orders  of  tliis  court,  and  that 
no  property  of  said  estate  now  remains  in  the 
hands  of  said  executors,  and  •  •  •  that 
all  the  debts  and  expenses  of  administration 
of  said  estate. have  been  paid."  It  appears 
that,  upon  the  death  of  Bernardo  Yorba,  those 
claiming  under  his  will  went  into  possession 
of  the  real  and  personal  property  left  by  him. 
Whether  by  voluntary  agreement  or  in  pur- 
suance of  decrees  made  in  partition  suits 
which  aO'ected  different  portions  of  the  prop- 
erty, the  devisees  and  legatees  received  In 
separate  use  and  enjoyment  the  whole  of  said 
estate.  Either  In  person  or  through  their 
successors  in  interest  they  have  ever  since  re- 
mained in  such  possession  and  enjoyment. 

The  ground  upon  which  the  appellant  bas- 
es her  demand  that  an  administrator  should, 
after  the  lapse  of  all  these  years,  be  appoint- 
ed is  that  there  has  never  been  any  valid  pro- 
ceeding closing  and  distributing  the  estate. 
It  is  contended  that  the  order  of  1873  was 
not  such  a  proceeding,  for  the  reasons,  among 
others,  that  it  was  not  based  upon  a  petition 
for  distribution,  nor  was  it  preceded  by  the 
notice  which,  under  the  statutes  then  in 
force,  was  necessary  to  vest  in  the  probate 
court  Jurisdiction  to  order  the  distribution 
of  an  estate. 

[2,  3]  The  appellant  herein  is  the  daughter 
of  one  of  the  sons  of  Bernardo  Yorba,  and 
claims  under  her  father.  He,  It  appears,  was 
one  of  the  devisees  who  took  a  portion  of  the 
estate  in  severalty,  and  enjoyed  its  pos.sesslon 
and  use  until  he  granted  it  to  others.    Under 
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our  system  of  law,  the  property  of  a  decedent 
passes,  upon  his  death,  to  his  heirs  or  dev- 
isees. They  take  at  once  by  Inheritance,  or 
oy  the  terms  of  the  will.  Their  title  does 
not  originate  in  the  decree  of  distribution,  al- 
though such  decree,  when  it  has  become  final, 
constitutes  a  muniment  of  title  which  will 
prevail  over  contrary  prorisions  of  the  will 
or  of  the  statutes  of  descent.  Where,  as 
here,  the  heirs  and  devisees  have  assumed  to 
divide  the  estate  among  themselves,  and  their 
division  has  been  acquiesced  in  and  acted 
upon  for  many  years  by  all  parties  in  inter- 
est, we  think  they  and  tlieir  successors  should 
be  held  estopped  to  question  the  validity  of 
the  disposition  thus  made,  or  to  surround 
with  doubt  and  confusion  the  claims  of  own- 
ership based  upon  their  own  voluntary  acts, 
long  unquestioned  and  relied  upon,  in  the 
present  case,  everything  necessary  to  the 
complete  administration  of  the  estate  had 
been  regularly  done,  with  the  exception  of 
the  formal  decree  of  distribution.  The  will 
had  been  admitted  to  probate,  due  notice  to 
creditors  had  been  given,  all  debts  and  ex- 
penses of  administration  had  been  paid,  and 
the  accounts  of  the  executors  bad  been  set- 
tled. We  think  the  court  was  hot  required  to 
grant  letters  for  the  mere  purpose  of  deter- 
mining anew  the  proper  distribution  of  the 
estate,  when  the  request  was  made  by  one 
claiming  under  a  devisee  who  had,  many 
years  before,  been  a  party  to  a  voluntary  dis- 
tribution of  the  estate,  and  who  had,  without 
objection,  received  and  retained  the  benefits 
of  such  distribution. 

[4]  But  If  this  position  l>e  open  to  question, 
the  order  appealed  from  may  be  sustained 
upon  more  technical  grounds.  The  record 
shows  that  in  July,  1896,  Vicente  Yorba,  a 
son  of  the  decedent,  filed  his  petition  to  be 
appointed  administrator  with  the  will  an- 
nexed. On  August  4,  1806,  the  court  made 
its  order  granting  letters  to  said  petitioner, 
who  duly  qualified  and  acted  as  such  admin- 
istrator until  bia  death,  wtdcb  occurred  in 
1903  or  1904.  In  July,  1897,  the  administra- 
tor filed  a  petition  for  final  distribution  of 
the  estate,  and  notice  of  the  time  set  for  the 
hearing  of  said  petition  was  duly  given.  One 
A.  Blla,  claiming  to  be  entitled  to  one-third 
of  the  estate,  filed  a  petition  asking  for  the 
distribution  of  such  share  to  him.  Various 
parties  claiming  the  ownership  of  portions  of 
the  estate  filed  answers,  opposing  any  distri- 
bution upon  the  ground  that  the  estate  had 
been  finally  closed  by  the  proceedings  of  No- 
vember, 1873,  above  referred  to.  These  peti- 
tions, with  the  oppositions  thereto,  came  on 
duly  for  hearing,  and  on  March  12,  1900,  the 
Judge  of  the  superior  court  filed,  and  caused 
to  be  entered  In  the  minutes,  the  following 
paper,  thu?  Indorsed: 

"Opinion— Order." 

"This  i»  an  application  for  a  general  distribu- 
tion of  said  ertate.  A.  Bila  petitions  for  a  dis- 
tribution of  one-third  thereof  to  him. 

"I  think  that  the  various  orders  approving  and 


settling  accounts,  and  directing  and  confirming 
distribution  of  the  estate  made  from  time  to  time 
in  the  course  of  the  proceedings  had  tlwrein 
have  become  final  and  conclusive,  and  that  final 
and  complete  distribution  of  the  estate  has 
been  made  to  those  entitled  thereto. 

"The  petition  of  A.  Bila  is  denied,  as  is  also 
the  application  for  attorney's  fees.  Findings 
and  decree  will  be  signed  accordingly.  But  no 
decree  of  distribution  will  be  made  other  than 
one  confirming  the  distribution  already  made 
herein. 

"Such  a  decree  is  unnecessary,  bat  may  be 
effectual  to  dispose  of  the  questions  that  nave 
been  raised  upon  these  applications." 

The  appellant  contends  that  this  paper  is  a 
mere  opinion,  showing  upon  its  face  that  the 
court  contemplated  some  further  action, 
which  should  constitute  its  formal  decision  or 
order.  If  this  be  the  right  construction  of 
the  document.  It  did  not,  of  course,  constitute 
a  Judicial  determination  binding  either  upon 
the  court  or  the  parties.  An  "opinion"  is  the 
informal  expression  of  the  views  of  the  court, 
and  cannot  prevail  against  Its  final  order  or 
dedslon.  Montedto  Valley  Co.  v.  Santa  Bar- 
bara, 144  Cal.  oT8,  595,  77  Pac.  1113;  Estate 
of  SprecUels,  165  Cal.  597,  606,  133  Pac.  289. 
But  the  paper  above  quoted  is  quite  different 
from  those  under  consideration  In  the  cases 
Just  cited.  While  it  possesses  some  of  the 
characteristics  of  an  opinion,  it  was  evident- 
ly intended  by  the  court  to  be  more  than  that 
It  was  framed  in  such  manner  as  to  express, 
not  only  the  views  of  the  court  on  the  legal 
questions  presented,  but  a  Judicial  determi- 
nation of  those  questions.  The  manner  in 
which  it  was  Indorsed  ("Opinion — Order^  is 
one  indication  of  its  dual  purpose.  Taking 
the  paper  as  a  whole.  It  should,  we  think,  be 
construed  as  an  order  denying  the  applica- 
tion for  distribution,  together  with  a  state- 
ment of  the  ground  for  such  denial,  viz., 
"that  final  and  complete  digtrlbution  of  the 
estate  has  been  made  to  those  entitled  there- 
to." The  several  sentences  referring  to  the 
signing  of  findings  and  decree,  while  not  en- 
tirely clear,  convey  the  idea  that  the  Judgs 
deemed  no  decree  of  any  kind  to  be  required, 
but  that  he  was  willing,  if  the  parties  should 
consider  it  necessary  for  the  protection  of 
their  Interests,  to  make  a  confirmatory  de- 
cree. Ko  such  decree  was  ever  made,  and  the 
parties  apparently  treated  the  paper  thus 
signed  and  entered  ui)on  the  minutes  as  a  fi- 
nal disposition  of  the  proceeding  for  distri- 
bution. This  view  is  confirmed  by  the  cir- 
cumstance thM  the  record  contains  a  copy  of 
a  notice,  given  by  the  attorneys  for  the  ad- 
ministrator, that  they  would  move  the  court 
"to  modify  its  decision  heretofore  announced. 
•  •  • "  Nothing  further  appears  to  have 
been  done  with  this  motion. 

We  have,  then,  a-  proceeding  duly  brought 
before  the  court  by  notice  binding  every  one 
interested  in  the  estate,  and  having  for  its  ob- 
ject a  distribution  of  the  estate.  Tbia  pro- 
ceeding was  terminated  by  an  order  denying 
distribution  upon  the  ground  that  the  estate 
has  been  fully  distributed.  An  order  "refus- 
ing the  diistributlon  of  an  estate"  is,  and  was 


Digitized  by 


Google 


CaL) 


INGAIiLS  V.  MONTE  ORISTO  OIL  A  DBVEIiOPMENT  00. 


857 


at  the  time  this  order  was  made,  the  subject 
of  an  appeal.  Code  Civ.  Proc.  §  963.  No  ap- 
peal was  taken,  and  the  order  of  March  12, 
1900,  refusing  distribution  of  the  estate,  has 
become  final  and  conclusive  upon  all  pajrtles 
In  Interest.  As  to  those  parties,  It  constitutes 
a  final  adjudication  that  the  estate  has  been 
fully  distilbuted,  and  that  no  further  dis- 
tribution should  be  had.  It  follows  that 
there  was,  in  contemplation  of  law,  no  estate 
to  be  administered,  and  that  the  petition  for 
the  appointment  of  an  administrator  with 
the  will  annexed  was  properly  denied. 
The  order  is  affirmed. 

We  concur:   SHAW,  J. ;  VICTOE  B.  SHAW, 
Judge  pro  tem. 


<1T6  Csl.  128) 

INGALLS  T.  MONTE  CRISTO  OIL  &  DE- 
VELOPMENT CO.     (L.  A.  3727.) 
{Supreme  Court  of  California.    Sept  15,  1917.) 

1.  Witnesses  $=s>268(1)— Cboss-Kxamination 
—Scope. 

In  servant's  action-  for  injuries  by  the  fall- 
ing of  a  derrick,  it  was  proper  to  cross-examine 
defendant's  witness  as  to  whether  other  derricks 
had  fallen,  as  tending  to  show  that,  though 
there  may  have  been  no  patent  defect,  defend- 
ant's experience  would  have  suggested  frequent 
inspections. 

2.  Appeal  and  Erbob  <g=>i04«(.'>)— Harmt.icrb 
Ebbob. 

In  a  servant's  action  for  injuries,  where  a 
witness  was  asked  if  he  had  ever  been  warned 
b^  defendant  of  the  unsafe  conditiun  of  the  der- 
rick on  which  plaintiff  was  at  work,  assuming 
that  the  question  was  erroneous,  as  assuming 
the  unsafe  condition,  defendant  was  not  preju- 
diced where  the  witness  replied  in  the  negative. 

3.  Master  and  Servant  ®=3258(11)— Injuries 
TO  Servant — Pij:adinq — Sofficienct. 

A  servant's  complaint,  alleging  that  in  or- 
der to  perform  his  work  he  wa^  obliged  to  stand 
on  a  walking  beam  of  a  derrick  over  which  the 
roof,  by  reason  of  its  imperfection,  defectiveness, 
and  inadequacy  of  construction,  became  loose, 
and  without  warning  fell  and  injured  plaintiff, 
and  that  the  defect  was  due  to  the  negligence 
of  defendant,  is  sufficient  against  demurrer. 

4.  Neguoehck  €=>111(3)— Pleading— Suffi- 

CIENCT. 

Negligence  may  be  charged  in  general  terms, 
but  it  must  appear  from  the  facts  averred  that 
the  negligence  caused  or  contributed  to  the 
injury. 

5.  Appeal  and  Erbob  «=>1040(10)— Scope  op 
Review. 

Where  the  case  is  fully,  fairly,  and  under- 
standingly  tried,  there  is  no  reason  for  reversing 
the  judgment,  though  the  court  erroneously  over- 
ruled demurrer  to  complaint 

In  Bank.  Appeal  from  Superior  Court, 
Kem  County ;  W.  AL  Conley,  Judge. 

Action  by  Leslie  Ingalls  against  the  Monte 
Cristo  Oil  &  Development  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Henry  Acb,  of  San  EYancisco,  Hnnsaker  & 
Brltt,  of  Los  Angeles,  and  George  E.  Whlt- 
aker,  of  Bakersfleld,  for  appellant.  MSlhew 
S.  Platz  and  R.  H.  Wilson,  both  of  Bakers- 
fleld, for  respondent. 


MELYIN,  J.  Plaintiff  was  awarded  judg- 
ment In  damages  for  personal  injuries.  De- 
fendant appealed  from  the  said  Judgment 
more  than  60  days  after  entry  thereof,  and 
its  counsel  frankly  admit  that  they  may  not 
question  the  sufficiency  of  the  evidence  to  jus- 
tify the  verdict.  However,  they  insist  that 
the  Judgment  should  be  reversed  for  one  or 
more  of  the  following  reasons:  (1)  The  com- 
plaint does  not  state  a  cause  of  action.  (2) 
The  trial  court  gave  erroneous  and  mislead- 
ing instructions.  (3)  The  court  erred  in 
overrnllng  defendant's  objections  to  certain 
questions  asked  of  witnesses  Tooker  and 
Senter. 

There  was  an  earlier  appeal  In  this  case 
from  an  order  granting  a  new  trial.  That 
appeal  was  decided  by  the  learned  District 
Court  of  Appeal  after  assignment  of  the 
cause  to  that  tribunal,  the  order  was  revers- 
ed, and  a  petition  for  a  bearing  in  this  court 
was  denied.  Ingalls  v.  Monte  Cristo  Oil  & 
Development  Co.,  23  CaL  App.  652,  139  Pac. 
97.  Respondent  is  of  the  opinion  that  appel- 
lant's second  and  third  assignments  of  error 
have  been  finally  determined  adversely  to  its 
contentions,  tn  the  decision  on  the  former  ap- 
peal; but  appellant  takeS  the  position  that, 
as  no  further  action  was  required  in  the  re- 
trial of  Issues  when  the  cause  was  remanded 
after  the  first  appeal,  the  rule  and  doctrine 
of  the  "law  of  the  case"  Is  not  applicable 
(citing  Sharon  v.  Sharon,  79  Cal.  633-653,  22 
Pac.  26,  131).  It  Is  not  necessary  to  apply 
that  rule  to  the  decision  of  the  District  Court 
of  Appeal  in  the  matter  of  the  instructions 
here  attacked.  Appellant's  counsel  6>ncede 
that  the  question  whether  or  not  the  instruc- 
tions were  misleading  and  erroneous,  which 
is  now  presented,  was  decided  by  the  District 
Court  on  the  appeal  from  the  order  granting 
a  new  trial.  We  have  again  examined  the 
opinion  of  that  learned  court  upon  this  sub- 
ject, and,  as  we  did  upon  consideration  of  the 
petition  for  transfer,  we  again  approve  of 
and  adopt  the  reasoning  and  the  conclusion 
of  the  District  Court  of  Appeal  that  there 
was  no  material  error  in  giving  the  instruc- 
tions of  which  appellant  complains.  We  do 
this,  not  because  we  regard  that  opinion  as 
the  "law  of  the  case,"  but  because  we  are  con- 
vinced that  it  is  correct. 

[1]  The  District  Court  of  Appeal  did  not 
decide  the  questions  raised  by  the  attack  up- 
on the  rulings  touching  the  testimony  of 
witnesses  Tooker  and  Senter.  Witness  Took- 
er was  permitted,  over  objection  by  defend- 
ant, to  testify  regarding  the  falling  of  other 
roofs  of  derricks.  He  was  a  witness  called 
by  defendant,  and  he  had  testified  that  there 
had  been  50  derricks  built  on  the  property  of 
defendant,  and  that  the  one  on  which  the  ac- 
cident occurred  was  like  all  of  those  con- 
structed at  about  the  same  time.  These  der- 
ricks were  on  the  oil  fields  belonging  to  the 
defendant     The  only  purpose  of  such  testi- 
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mony  was  to  place  before  the  Jury  the  fact 
tbat  tbere  was  notbing  abont  this  partlcnlar 
derrick  and  its  roof  to  attract  the  foreman's 
attention  to  It.  Upon  cross-ezamlnation,  the 
witness  was  Interrogatecl  with  reference  to 
the  falling  of  the  roofs  of  other  derricks. 
Finally  the  court  framed  a  question  wliich 
was  as  follows: 

"The  question  has  reference  to  the  derricks  lo- 
cated in  the  Kem  River  oil  fields  belonging  to 
the  Monte  Cristo  Oil  &  OeTelopment  Company ; 
do  you  know  of  any  of  them  falling  down?" 

To  this  the  witness  answered: 

"I  can't  designate  any  particular  derrick.  I 
have  known  of  such,  when  there  was  no  one 
working  in  the  derrick.  1  do  not  know  the  cause 
of  its  coming  down.  I  can  recollect  one,  because 
when  I  saw  it  in  the  morning  it  was  riding  the 
walking  beam,  a  portion  of  it  fastened  to  the 
derrick,  and  another  i>ortion  lying  down  on  the 
walking  beam,  and  the  walking  beam  still  mov* 
ing  up  and  down— still  working,  and  the  well 
stul  pumping,  and  the  roof  riding  up  and  down 
on  the  walking  beam." 

This  was  legitimate  cross-examination,  as 
it  tended  to  show  that,  although  there  may 
have  been  no  patent  defect  in  the  roof,  the 
experience  of  defendant's  agents  with  simi- 
larly constructed  derricks  would  have  sug- 
gested frequent  Inspections  to  guard  against 
accidents  which  might  be  caused  by  latent 
structural  faults.  The  occurrence  of  acci- 
dents similar  to  the  one  under  investigation 
Is  of  value  sometimes  in  determining  the 
amount  of  care  reasonably  to  be  exacted  in 
a  particular  case,  and  the  Jury  Is  entitled 
to  have  evidence  of  such  happenings  present- 
ed to  it.  Dyas  V.  Southern  Pacific  Co.,  140 
Cal.  296-304,  73  Pac.  972. 

[2]  Plaintiff's  counsel  asked  one  of  plain- 
tiff's witnesses,  Verde  Senter,  If  he  had  ever 
been  warned  by  any  of  defendant's  represen- 
tatives of  the  "unsafe,  faulty  condition  or 
construction"  of  the  roof  on  that  derrick  up- 
on which  plaintiff  was  at  work  at  the  time  of 
the  accident  Over  objection,  the  witness 
was  required  to  answer  the  question.  His  re- 
ply was  in  the  negative.  If  the  question  was 
erroneous,  as  assuming  the  unsafe  condition' 
of  the  roof,  the  defendant  was  not  Injured. 
But  it  did  not  assume  anything.  The  ques- 
tioner merely  sought  to  discover  whether  or 
not  the  roof  had  ever  been  denounced  to  the 
witness  by  defendant's  agents.  If  Senter 
had  replied  in  the  affirmative,  defendant 
might  have  been  injured ;  but  his  answer  in 
the  negative  was  harmless,  because  it  indi- 
cated that,  so  far  as  the  witness  was  con- 
cerned, he  was  aware  of  no  knowledge  of  de- 
fendant regarding  the  hidden  defects  in  the 
roof,  If  any  tbere  were,  which  had  not  been 
described  to  Ingalls  when  he  was  put  to 
work.  It  Avas  the  duty  of  the  employer  to 
maintain  the  derrick  in  a  safe  condition,  and 
it  was  therefore  competent  for  plaintiff  to 
prove,  if  be  could,  tbat  It  had  become  Inse- 


cure and  unsafe,  and  that  tbe  defendant 
knew  and  admitted  that  fact  His  effort  to 
make  such  a  showing  by  witness  Senter'a  tes- 
timony was  unsuccessful ;  but  it  was  not  er- 
ror for  him  to  make  the  attempt 

[t-S]  There  was  no  error  in  the  action  of 
the  court  in  overruling  the  demurrer  to  the 
complaint  In  that  pleading  the  relationship 
of  employer  and  employe  was  set  Corth.  It 
was  averred  that  In  order  to  perform  the 
work  assigned  to  him,  Ingalls  was  obliged 
to  stand  upon  the  walking  beam  of  the  der- 
rick, and  that,  while  he  was  so  standing  on 
the  walking  beam  the  roof  on  and  over  the 
derrick,  "by  reason  of  its  imperfection,  de- 
fectiveness, unsafeness,  and  inadequacy  of 
construction  became  loose,  unfastened,  caved 
in,  and  suddenly  and  >vitboDt  warning  fell, 
and  In  so.  falling  struck  the  said  plaintiff 
with  such  force  that  It  knocked  him  off  and 
from  the  said  walking  beam,  and  caused  him 
to  fall,  be  thrown,  and  cast  to  the  floor  of 
the  said  derrick  with  great  force;  that  the 
Imperfection,  defectiveness,  unsafeness,  and 
Inadequacy  of  construction  of  said  roof  as 
above  alleged  was  due  and  caused  by  the 
n^Iigence  and  want  of  proper  or  any  care  on 
the  part  of  the  defendant"  The  demurrer 
was  both  general  and  special.  The  special 
objections  were,  in  brief,  that  the  alleged  un- 
certainty, ambiguity,  and  unintelligibillty 
were  due  to  the  failure  to  set  forth  how  the 
unsafeness,  inadequacy  of  construction,  etc., 
were  caused  by  defendant's  negligence  or 
want  of  proper  care;  to  the  further  failure 
to  aver  whether  or  not  plaintiff  knew,  or 
might  have  known,  of  the  impendin){  danger 
by  due  diligence  and  inquiry ;  and  to  the  ad- 
ditional failure  to  specify  whether  the  de- 
fective condition  of  the  roof  was  due  to  la- 
tent or  patent  faults  in  its  constnictloa  It 
is  the  rule  in  this  state  that  negligence  may 
be  charged  In  general  terms ;  but  it  must  ap- 
pear from  the  facts  averred  that  the  negli- 
gence caused  or  contributed  to  the  Injury. 
Measured  by  these  requirements,  the  com- 
plaint is  sufficient  and  it  properly  passed  de- 
murrer. Stein  V.  United.  Railroads  of  San 
Francisco,  159  CaL  370,  113  Pac.  6C3. 

Besides,  the  case  was  fully,  fairly,  and  un- 
derstandlngly  tried,  and  there  would  be  uo 
reason  for  reversing  the  Judgment  even  if 
the  ruling  on  the  demurrer  by  the  superior 
court  had  been  erroneous.  Stein  v.  United 
Railroads,  supra;  Bank  of  Lemoore  v.  Fulg- 
ham,  151  Cal.  234-237,  90  Pac.  9;iC:  Dow  t. 
City  of  Oroville,  22  Cal.  App.  215-221,  134 
Pac.  197. 

The  judgment  to  affirmed. 

We  concur:    ANGELLOTTl,  0.  J.;  LORI- 
GAN,  J.;  SHAW,  J.;  HENSHAW,  J.;  LAW-  . 
LOR,  J, 
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(176  Cat.  U3) 

SOLOMON  V.  FEDERAL  INS.  CO. 
(L  A.  No.  3844.) 

(Supreme  Court  of  California.    Sept.  16,  1917. 
BebearinK  Denied  Oct.  15,  1917.) 

1.  iNStlBANCB    i&=281    —    FlBE    InSUBANCK   — 

Bbeacii  of  Wahbanty— Matebialitt. 
Under  Civ.  Code,  i  2611,  as  to  breach  of 
warranties  in  insurance  policies,  a  policy  pro- 
viding that,  if  any  warranty^  is  breached,  the 
policy  shall  be  null  and  void,  issued  on  an  auto- 
mobile the  value  of  which  is  misstated,  precludes 
any  consideration  of  materiality  of  the  breach. 

2.  Insurance  ©=280  —  B^re  Inbubancb  — 
Bbeach  of  Wabranties— Liability. 

To  describe  an  automobile  in  a  valued  pol- 
icy as  having  been  made  in  1900,  when  in  fact 
it  was  made  in  1907,  is  such  a  material  mis- 
description of  the  thing  insured  as  to  constitute 
a  breach  of  the  express  warranty  provided  for 
in  Civ.  Code,  f  2607. 

3.  Insurance  $=32S1  —  Fibe  Insurance  — 
Breach  op  Wabrantt  and  Pomcy. 

In  view  of  Civ.  Code,  i  2565,  providing  that 
materiality  is  to  be  determined,  not  by  the 
event,  but  solely  by  tho  probable  and  reasonable 
influence  of  the  facts  upon  the  party  to  whom 
the  communication  is  due,  in  forming  his  esti- 
mate of  the  disadvantages  of  the  proposed  con- 
tract or  In  making  bia  inquiries,  the  mere  fact 
that  the  jury  found  the  automobile  to  be  worth 
what  it  was  stated  to  be  worth  in  the  applica- 
tion did  not  disprove  the  defense  of  breach  of 
warranty;  plaintiff  having  stated  that  he  paid 
$1,000  more  for  the  car  than  he  did  pay. 

4.  Insurance  «=s>370(7)— Aqenct  tou  Insub- 

KD— MlSBEPBESBNTATIONa 

Where  an  insurance  agent  requests  insur- 
ance from  a  company  which  he  docs  not  repre- 
sent, be  it  acting  for  the  insured,  who  is  re- 
sponsible for  misrepresentations  in  the  applica- 
tion made  out  by  the  broker. 

5.  Insurance  ®=s3T9(6)— Misstatementb  in 
Application — Effect. 

The  insured  is  responsible  for  misrepresen- 
tations in  the  appftcatlon  when  it  is  drawn  by 
a  regular  soliciting  agent  of  the  insurance  com- 
pany, whore  such  an  agent  has  no  authority  to 
waive  the  provision  contained  therein  that  the 
policy  is  to  be  avoided  if  any  misrepresentation 
has  been  made  concerning  a  material  fact. 

6.  Insurance  «=»96— Agency  tor  Insurer- 
Retention   OF   Commission— Effect. 

Retention  of  a  commission  on  a  policy  by 
an  independent  insurance  broker  does  not  con- 
stitute him  the  agent  of  the  insurer. 

7.  Insurance  ©=>14o(1)  —  Misrepbesenta- 
TiONs  in  Application— EjTfect  on  Renew- 
al Policy.  • 

That  the  misrepresentations  complained  of 
were  made  in  the  application  for  the  original 
poUcy  and  that  the  policy  sued  upon  was  a  re- 
newal policy  ia  immaterial. 

Department  1.  Appeal  from  Superior 
Cotut,  Kern  County ;  J.  W.  Mahon,  Judge. 

Action  by  N.  B.  Solomon  against  the  Fed- 
eral Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

McCutchen,  Olney  &  Willard  and  J.  M. 
Mannon,  Jr.,  all  of  San  Francisco,  for  appel- 
lant. Geo.  E.  Wbltakw,  of  Bakersfleld,  for 
respondent 

LAWLOR,  J.  This  Is  an  action  to  recover 
$3,000  upon  a  valued  Are  insurance  policy  up- 
on plalntifTs  automobile.  From  a  judgment 
for  plaintiff,  defendant  appeals. 


Appellant's  contention  Is  twofold:  First, 
tbat  the  automobile  for  the  loss  of  which 
plaintiff  brought  suit  does  not  answer  the  de- 
scription In  the  policy,  thus  constituting  a 
breach  of  warranty  and  preventing  the  risk 
from  attaching;  second,  that  it  issued  the 
policy  on  the  strength  of  certain  statements 
in  the  application  for  insurance  which  are 
untrue,  and  therefore  relieve  the  defendant 
from  UabUlty. 

It  appears  that  in  October,  1910,  plaintiff 
resided  In  Bakerstleld,  and  was  the  owner  of 
a  4-cyllnder,  40  horse  power  Plerce-Arrow  au- 
tomobile manufactured  in  1007;  that  one 
Otis  Bishop  was  at  that  time  manager  of  the 
insurance  department  of  the  Bakersfleld  Ab- 
stract Company ;  that  In  October,  1910,  plain- 
tiff made  oral  application  to'  Bishop  for  in- 
surance upon  his  automobile,  asking  for  a 
valued  policy  In  the  sum  of  $3,500,  properly 
describing  the  car  as  to  horse  power,  number 
of  cylinders',  and  year  of  manufacture;  that 
Bishop  turned  this  information  over  to  his 
San  Francisco  correspondents,  Gordon  & 
Hoadley,  with  the  request  that  they  secure 
the  Insurance,  but  not  mentioning  any  partic- 
ular company  ;  that  Gordon  &  Hoadley  made 
out  a  formal  application  which  described  the 
car  as  a  1909  Plerce-Arrow  of  45  horse  pow- 
er, and  stated  that  plaintiff  had  purchased 
the  car  secondhand  for  $3,500 ;  that  Gordon  & 
Hoadley  were  general  agents  for  several  in- 
surance companies,  but  did  not  represent  de- 
fendant, Federal  Insurance  Company,  with 
which  they  illed  the  application  in  this  case, 
nor  had  they  ever  had  any  dealings  with  de- 
fendant, before  or  after  this  particular  trans- 
action; that  defendant,  acting  upon  the  ap- 
plication, issued  a  valued  policy  in  the  sum 
of  $3,500;  tbat  said  policy  described  the  car 
as  a  Plerce-Arrow,  6-cylluder,  48  horse  pow- 
er automoUle;  tbat  plaintiff  duly  paid  the 
premium,  out  of  which  Bishop  and  Gordon  & 
Hoadley  retained  the  usual  brokers'  commis- 
sions ;  tbat  in  October,  1011,  upon  the  notlfl- 
cntlon  of  Bishop  that  the  policy  was  al>out  to 
expire,  Gordon  &  Hoadley  secured  a  renewal 
for  another  year  for  the  reduced  sum  of  $3,- 
000 ;  that  before  plaintiff  had  paid  the  premi- 
um upon  the  new  policy  the  car  'was  de- 
stroyed by  fire,  and  thereafter  defendant  re- 
fused to  accept  the  premitun,  disclaiming  lia- 
bility on  the  ground  that  the  car  destroyed 
did  not  correspond  with  the  one  described  In 
the  policy.  It  is  upon  this  renewed  policy 
that  plaintiff  brought  suit  and  recovered 
judgment. 

[1]  Taking  up  the  first  point  made  by  ap- 
pellant, the  question  arises  whether  the  mis- 
description of  the  automobile  in  the  policy 
amounts  to  a  breach  of  warranty  such  as 
will  relieve  the  Insurer.  Our  Civil  Code  (sec- 
tion 2607)  provides  that: 

"A  statement  in  a  policy,  of  a  matter  relat- 
ing to  the  person  or  thing  insured,  or  to  the 
risk,  as  a  fact,  is  an  express  warranty  thereof 
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— and  that  (section  2612): 

"A  breach  of  warranty,  without  fraud,  mere- 
ly exonerates  the  insurer  from  the  time  that  it 
occurs,  or  where  it  is  broken  in  its  inception 
prevents  the  policy  from  attaching  to  the  risk." 

The  effect  of  this  section  is  Umited  by  sec- 
tion 2610: 

"The  violation  of  a  material  provision  of  a 
policy,  on  the  part  of  either  party  thereto,  en- 
titles the  other  to  rescind." 

^ut  section  2611  goes  on  to  say  that: 

"A  policy  may  declare  that  a  violation  of 
specified  provisions  thereof  shall  avoid  it,  oth- 
erwise a  breach  of  an  immaterial  provision  does 
sot  avoid  the  policy." 

The  policy  contains  the  following  clause: 
"In  the. event  of  any  violation  of  any  war- 
ranty  hereunder  this  policy  shall  immediately 
become  null  and  void." 

If  the  misdescription  of  the  automobile 
amounts  to  a  breach  of  warranty,  this  clanse 
In  the  policy,  taken  in  connection  with  sec- 
tion 2611  of  the  Civil  Code,  precludes  any 
consideration  of  the  materiality  of  the  breach. 
See  Fountain  v.  Conn,  lire  Ins.  Co.,  158  CaL 
760,  764,  112  Pac.  546;  Bastlan  v.  British 
American,  etc.,  Ins.  Co.,  143  Cal.  287,  291,  77 
Pac.  63,  66  L.  R.  A.  255.  See,  also,  Victoria 
S.  S.  Co.  V.  Western  Assur.  Co.,  167  CaL  348, 
357,  139  Pac.  807. 

The  only  question  under  this  bead  Is 
whether  in  describing  an  automobile  for  In- 
surance purposes  in  a  valued  policy  the  year 
of  manufacture  Is  such  a  material  part  of 
the  description  that  a  misstatement  in  this 
particular  constitutes  a  breach  of  the  war- 
ranty that  the  thing  Insured  has  been  proper- 
ly described.  There  was  no  dispute  on  the 
point  that,  other  things  being  equal,  a  car 
two  years  older  has  a  lesser  value.  This  be- 
comes particularly  Important  in  a  valued 
policy,  where  .the  insurance  company  agrees 
In  advance  that  the  property  insured  is  worth 
the  amount  for  which  it  is  insured,  in  this 
case,  $3,000.  Civ.  Code,  {  2756.  Such  a  val- 
ued policy  was  under  consideration  in  Har- 
ris V.  St.  Paul  Fire  &  Marine  Insurance  Co. 
(Sup.)  126  N.  Y.  Supp.  118,  where  a  1906  au- 
tomobile had  been  described  as  a  1907  modeL 
The  court  there  said: 

"It  is  .perfectly  clear  that  a  used  car,  con- 
structed in  1906,  and  insured  in  November, 
1909,  is  not  of  the  same  insurable  value  as  a 
car  constructed  in  1907,  and  the  statement  of 
the  plaintiff  that  the  car  was  of  the  1907  model 
was  a  material  representation,  upim  which  the 
defendant  had  a  right  to  ri-ly,  in  issuing  a 
valued  policy  in  the  sum  of  $2,000." 

To  the  same  effect  are  Reed  v.  St.  Paul 
Fire  &  Marine  Ins.  Co.,  105  App.  Dlv.  660,  151 
N.  Y.  Supp.  274,  and  Smith  v.  American  Au- 
tomobile Ins.  Co.,  188  Mo.  App.  297,  175  S.  W. 
113,  114.    In-  the  latter  case  tlie  court  said: 

"It  would  seem  to  be  in  accord  with  common 
knowledge  that  a  tivo  year  old  automobile 
would  be  less  valuable  than,  and  not  so  safe  a 
risk  as,  one  two  years  old,  and  that  the  eifccts 
of  wear  and  tear  would  be  more  likely  to  mani- 
fest themselves  in  the  older  car.  If  the  fact 
that  the  machine  is  five  years  old  instead  of 
two  is  not  material  to  the  risk,  we  cannot  well 
see  what  would  be." 


In  the  case  at  bar  no  testimony  was  In- 
troduced to  show  the  effect  of  age  upon  the 
risk  of  loss  by  fire,  although  in  Smith  r. 
American  Automobile  Ins.  Co.,  supra: 

"It  was  also  shown  in  evidence  •  •  • 
that  as  cars  grow  older  the  chances  of  self- 
ignition  increase  on  account  of  the  wear  and 
vibration  whereby  the  quantity  d^  gasoline 
used  is  greater  and  fire  is  more  apt  to  occur." 

[2]  Respondent  does  not  deny  that  the  de- 
scription of  his  automobile  In  the  policy  as  a 
1900  model  Is  in  accordance  with  the  m'ate- 
ment  In  the  application  made  out  by  Gordon 
&  lioadley,  but  relies  upon  the  showing  made- 
at  the  trial  that  appellant  had  itself  supple- 
mented the  description  in  the  application  by 
adding  that  the  car  had  6  cylinders  and  4S 
horse  power.  It  Is  not  at  all  clear  that  the 
Insured,  after  retaining  the  policy  for  a  year, 
can  then  Insist  that  a  misdescription  of  the 
thing  Insured,  sufficient  to  constitute  a  breach 
of  warranty,  was  the  act  of  the  Insurance 
company  and  entirely  unknown  to  the  in- 
sured. See  Madsen  v.  Maryland  Casualty- 
Co.,  168  CaL  204,  206.  142  Pac.  51,  and  cases 
there  cited.  We  do  not,  however,  pass  upon 
this  point,  since  it  is  clear  that  to  describe 
an  automobile  In  a  valued  policy  as  having 
been  made  In  1909,  when  in  fact  it  was  made 
in  1907,  Is  such  a  material  misdescription  of 
the  thing  insuicd  as  to  constitute  a  breach  of 
the  express  warranty  provided  for  in  section 
2607  of  the  Civil  Code. 

[3]  The  second  point  made  by  appellant  is 
that  the  policy  was  issued  under  mistakes  of 
fact  caused  by  respondent's  misrepresenta- 
tions In  the  application  concerning  the  year 
in  which  the  car  was  built  and  the  amount 
paid  therefor.  The  application  for  the  policy 
stated  that  the  car  was  built  In  1909,  and  tliat 
plalnUfT  paid  therefor  $3,500.  In  fact,  the 
car  was  built  in  the  year  1907  and  the  plain- 
tiff paid  $1,500  for  it  and  some  merchandise, 
which,  he  testified,  made  the  car  cost  him 
$2,500.  Respondent  contends  that  these  mis- 
representations are  immaterial,  in  view  of 
the  finding  that  the  car  was  worth  $3,000, 
the  amount  for  which  It  was  insured.  But, 
according  to  section  2565  of  the  Civil  Code: 

"Materiality  Is  to  be  determined  not  by  the 
event,  but  solely  by  the  probable  and  reasonable 
influence  of  the  facts  upon  the  party  to  whom 
the  communication  is  due,  in  forming  bis  esti- 
matn  of  the  dis.'.dvnntages  of  the  proposed  con- 
tract or  in  making  his  inquiries." 

See  McEwen  v.  N.  Y.  Life  Ins.  Co.,  23  Cal. 
Api).  691,  (>97,  139  Pac.  242;  Columbian  In- 
surance Co.  V.  Lawrence,  10  Pet.  507,  515.  5> 
L.  Ed.  512. 

Such  a  test  of  materiality  makes  the  pur- 
chase price  of  a  second  hand  automobile  par- 
ticularly Important  In  a  valued  policy,  as  It 
must  be  manifest  that  an  Insurance  com- 
pany will  not  agree  to  pay  $3,000  for  the  Ibsa 
of  lui  automobile  which  cost  the  Insured  but 
$2,500.  This  is  not  a  case  of  overestlmatlnij 
the  value  of  the  thing  insured,  which  In  an 
open  policy  is  not  necessarily  fatal.    Here  we 
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have  the  statement  of  a  fact,  the  price  the 
insured  paid  for  his  car.  No  qnestlon  of  mis- 
taken opinion  Is  Involved.  Where  a  valued 
policy  is  issued  upon  the  basis  of  the  applica- 
tion alone,  as  in  this  case,  it  Is  dlfflcult  to 
see  what  could  be  more  Important  to  the  in- 
surer in  determining  the  amount  of  the  policy 
than  positive  statements  of  the  year  in  which 
the  car  was  built  and  the  price  Paid  for  it  by 
the  Insured. 

[4]  Bespondent  seeks  to  avoid  the  effect  of 
this  conclusion  by  insisting  that  the  misstate- 
ments as  to  purchase  price  and  year  of  man- 
ufacture appearing  in  the  application  were 
not  made  by  him,  but  were  made  by  Gordon 
Sc  Hoadloy,  whom  the  court  found  to  be  agents 
of  the  Federal  Insurance  Company.  But  this 
finding  is  not  sustained  by  the  evidence.  As 
already  Indicated,  the  evidence  shows  that 
Gordon  &  Hoadley  were  not  the  regular 
agents  of  appellant,  that  they  had  never  repre- 
sented appellant  before  or  since,  and  that  this 
particular  transaction  was  the  only  one  in 
which  Gordon  &  Hoadley  and  appellant  ever 
bad  any  dealings.  Moreover,  It  was  establish- 
ed that  Bishop  represented  the  plaintiflT,  and 
that  Gordon  &  Hoadley  were  Bishop's  San 
Francisco  correspohdents,  who  made  out  the 
application  solely  at  his  request,  and  that  ap- 
pellant knew  nothing  of  the  entire  transac- 
tion until  the  application  was  placed  In  Its 
hands  by  Gordon  ft  Hoadley.  It  ia  well  set- 
tled that,  where,  in  circumstances  sudi  as 
are  presented  here,  an  insurance  agent  re- 
quests Insurance  from  a  company  which  he 
does  not  represent,  he  Is  acting  for  the  in- 
sured, who  is  responsible  for  misrepresenta- 
tions in  the  application  made  out  by  the 
broker.  Parrlsh  v.  Rosebud  M.  &  M.  Co., 
140  Cal.  635,  645,  74  Pac.  312;  Mahon  v. 
Royal  Union  Mut.  I/ife  Ins.  Co.,  134  Fed. 
732,  67  C.  C.  A.  636;  McGraw  Wooden  Ware 
Co.  V.  German  Fire  Ins.  Co.,  126  La.  32,  38, 
52  South.  183,  L.  R.  A.  [N.  S.]  614,  20  Ann. 
Cas.  1220,  and  cases  cited. 

[t]  The  law  In  this  state  goes  further  and 
holds  the  Insured  responsible  for  misrepre- 
sentations In  the  application  when  It  is  drawn 
by  a  regular  soliciting  agent  of  the  Insurance 
company,  where,  as  In  the  policy  here,  such 
an  agent  has  no  authority  to  waive  the  pro- 
vision contained  therein  that  the  policy  is  to 
be  avoided  if  any  misrepresentation  has  been 
made  concerning  a  material  fact.  Elliott  v. 
Frankfort  Marine,  etc.,  Ins.  Co.,  172  Cal. 
261,  156  Pac.  481,  L.  R.  A.  1916F,  1026;  Mad- 
sen  V.  Marj'Iand  Casualty  Co..  supra;  Shar- 
man  v.  Continental  Ins.  Co.,  167  Cal.  117,  125, 
138  Pac.  708,  52  L.  R.  A.  (N.  S.)  670:  Irer- 
son  V.  Metropolitan  Life  Ins.  Co.,  151  Cnl. 
74C,  749,  01  Pac.  600,  13  L.  U.  A.  (N.  S.)  866. 

[8,  7]  It  does  not  alter  the  case  that  Gordon 
&  Hoadley  retained  a  commission  for  placing 
the  Insurance.  Bishop,  who  admittedly  was 
not  appellant's  agent,  also  shared  In  the  com- 


m&sion,  and  it  conclusively  appeared  at  the 
trial  that  all  independent  brokers  in  San 
Francisco  receive  similar  commissions.  This 
does  not  constitute  the  broker  an  agent  of 
the  insurance  company.  United  Firemen's 
Ins.  Co.  V.  Thomas,  92  Fed.  127,  34  C.  O.  A. 
240,  47  L.  R.  A.  450 ;  McGraw  Wooden  Ware 
Co.  V.  German  Fire  Ins.  Co.,  supra.  Nor 
does  it  matter  that  the  misrepresentations 
were  made  in  securing  the  original  policy,  of 
which  the  one  in  suit  Is  a  renewal ;  for  the 
latter  was  Issued  upon  the  original  applica- 
tion wherein  the  misrepresentations  appear- 
ed. McKlbban  v.  Des  Moines  Ins.  Co.,  114 
Iowa,  41,  86  N.  W.  38;  2  Clement,  Fire  In- 
surance, 618. . 
Judgment  reversed. 

We  concur:    SHAW,  J.;  SLOSS,  J. 


(17$  Cal.  Ii2> 
WILBUR  V.  EVERHARDY  et  nx. 
(L.  A.  3075.) 

(Supreme  Court  of  California.    Sept.  17,  1917.) 

1.  Mines  and  '  Mirkbaia  €=»34  —  Dxsd  or 
Placeb  Claims— EiTECW. 

Under  U.  S.  Rev.  St.  §  2320  (Comp.  St. 
1916,  §  4615),  a  conveyance  of  a  placer  claim 
includes  as  a  matter  of  law  all  known  veins  and 
lodes  of  quartz. 

2.  Continuance    €=>29— Gbounos— Surfkibb 
— Sufficiency  of  Showing. 

Defendant  in  action  to  quiet  title  was  not 
entitled  to  continuance  on  the  ground  of  sur- 
prise by  introduction  of  a  recorded  deed,  notice 
of  which  he  is  presumed  to  have  had. 

3.  Continuance  ^=>25— Groukos— Surpbisb. 
— suffioienct  of  showing. 

It  is  not  error  to  refuse  a  continuance  for 
the  purpose  of  securing  an  absent  witness  in 
the  absence  of  showing  that  her  testimony  would 
have  had  any  material  bearing  nor  what  the 
nature  thereof  would  have  been. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frank  G.  Fin- 
layson.  Judge. 

Action  by  Curtis  "D.  Wilbur  against  Joseph 
Bverhardy  and  wife.  From  an  order  deny- 
ing defendants'  motion  for  new  trial,  de- 
fendants appeal.    Affirmed. 

Adolphe  Danzlger,  of  Los  Angeles,  for  ap- 
pellants. W.  Maxwell  Burke,  of  Los  Ange- 
les, for  respondent 

HENSHAW,  J.  This  appeal  is  from  the 
order  of  the  court  denyini?  defendants'  mo- 
tion for  a  new  trial.  Plaintiff  brought  his 
action  to  quiet  title  to  20  acres  of  land,  prop- 
erty known  as  "the  Plain  View  placer  claim" 
and  as  the  "Sunset  placer  claim."  In  estab- 
lishing title  plaintiff  first  connected  defend- 
ant Joseph  E\'erhardy  with  the  property  by 
Introducing  a  copy  of  his  location  notice, 
then  his  deed  to  plaintiff  of  one-bnlf  of  his 
Interest  in  the  mining  claims,  and,  finally, 
a  later  deed  of  grant  to  the  whole  20  acres 
described  by  metes  and  bounds.  "Defend- 
ants  thereupon   ex'presspd   surprise  at  snld 
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deed,  claiming  tbat  the  same  was  made  by 
mistake  and  tliat  it  was  Intended  by  the  de- 
fendant Joseph  Everbardy  to  include  by  the 
conveyance  thereunder  only  placer  mining 
rights  In  the  property  described  therein,  and 
not  to  Include  any  quartz  mining  claim  rights 
In  said  property,  and  moved  for  ,a  continuance 
on  said  grounds  of  surprise  and  mistake." 
Much  eWdence  was  introduced  upon  this  sub- 
ject-matter, and  from  that  evidence  it  ap- 
peared that  there  could  have  been  no  sur- 
prise, eltber  at  plaintiffs  Introduction  ot 
this  deed,  or  at  his  contention  that  the  de- 
fendant meant  what  in  it  he  declared. .  It 
was  shown  that  defendants'  attorney  knew, 
as  ho  was  charged  with  notice,  of  the  exist- 
ence of  the  deed  because  it  was  of  record. 
It  was  shown  that  after  having  made  the 
deed  for  a  valuable  consideration  defendant 
Joseph  E verba  rdy  sought  the  rescission  of 
the  contract  with  a  tender,  or  an  offer  of 
tender  back,  of  the  money  he  received  for 
his  deed  because  bis  wife  objected.  It  was 
shown  by  his  advisor  who  took  his  acknowl- 
edgment to  the  deed  that  defendant  Joseph 
Everhardy  knew  the  nature  and  contents  of 
It  at  the  time  he  executed  It.  It  was  shown 
(of  course,  under  conflicting  evidence)  that 
the  bed  rock  tunnel  which  It  was  urged  by 
defendants  was  work  done  upon  the  quartz 
claims  was  but  a  drainage  tunnel  to  relieve 
the  plaber  claim  from  water. 

[1]  But  in  addition  to  this  the  conveyance 
of  the  placer  claim,  as  matter  of  law,  Includ- 
ed all  known  veins  and  lodes  of  quartz.  U. 
S.  Rev.  St.    2320  (Comp.  St.  1916,  {  4615). 

[2, 3]  Under  these  circumstances,  since 
there  could  have  been  no  surprise,  the  court 
would  have  been  Justified  In  refusing  a  con- 
tinuance, which  continuance  was  sought  for 
the  purpose  of  securing  the  attendance  of 
the  other  defendant,  the  wife  of  Joseph. 
But  in  addition  to  this  it  is  not  made  to  ap- 
pear that  the  evidence  of  the  wife  would 
have  bad  any  material  bearing  upon  the  con- 
troversy, nor  yet  even  Is  It  made  to  appear 
what  the  nature  of  her  evidence  would  have 
been. 

^e  order  appealed  from  is  therefore  af- 
firmed. 

We  concur:    MELVIN,  J. ;   SHAW,  J. 


an  cai.  140) 

WICKS    V.    HAMPART    BOULEVARD    CO. 

et  al.  (L.  A.  3964.) 
(Supreme  Court  of  California.  Sept  15,  1017.) 
Fbaud  ®=»58(2)— Misbepbesentation — Suffi- 
ciency OF  EVIDENCB. 
In  suit  for  having  sold  plaintiff  a  lot  in  a 
tract,  on  the  false  representation,  evidenced 
by  a  map,  that  a  street  had  been  dedicated  as 
a  public  highway  and  would  in  time  be  opened 
as  such,  evidence  held  insufficient  to  support 
plaintiS's  contention. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  Chas.  Wellborn, 
Judge. 


Action  by  M.  L.  Wicks,  Jr.,  <  against  the 
Rampart  Boulevard  Company,  a  corporation, 
and  the  Union  Trust  &  Realty  Company,  a 
corporation.  From  Judgment  for  defendants, 
and  an  order  denying  his  motion  for  new 
trial,  plaintiff  appeals.  Judgment  and  order 
affirmed. 

Geo.  S.  Hupp  and  EYank  C.  Hill,  both  of 
Los  Angeles,  for  appellant.  Ivewis  W.  An- 
drews, Thomas  O.  Toland,  Andrews,  Toland 
&  Andrews  and  Cedrlc  E.  Johnson,  all  of 
Los  Angeles,  for  respondents. 

HENSHAW,  J.  Plaintiff  sued,  alleging 
that  defendant,  Rampart  Boulevard  (Com- 
pany, had  sold  to  him  a  lot  In  a  tract  upon 
the  representation,  evidenced  by  a  map,  that 
a  street  (Second  street)  between  Coronado 
street  and  Rampart  boulevard,  in  the  city  of 
Los  Angeles,  had  been  dedicated  as  a  public 
highway,  and  would  in  time  be  opened  to  the 
use  of  the  public  as  such  highway.  After 
trial  the  court  found  against  plaintifTs  con- 
tentions, and  he  appeals  from  the  Judgment 
and  from  the  order  denying  his  motion  for  a 
new  trial. 

Plaintiff  upon  the  trial  testified  that  after 
visiting  the  tract  of  land  he  found  thereon 
one  Nolan  who  represented  himself  as  the 
agent  of  the  soiling  agents  of  the  tract,  and 
that  Nolan  gave  him  a  map  showing  the  di- 
vision of  the  tract  Into  lots  and  the  streets 
which  were  to  traverse  the  tract  On  this 
map  was  delimited  Second  street  He  made 
his  payment  on  the  purchase  price  of  the  lot 
and  entered  Into  a  contract  for  the  purchase, 
which  afterward  he  fulfilled;  tbat  years 
passed  and  the  defendant  manifested  no  in- 
tention to  open  the  street,  wherefore  he 
brought  this  action  to  have  his  rights  in  it 
defined.  The  defendant  Boulevard  Company 
by  its  evidence  showed  that  It  owned  this 
tract;  that  the  real  estate  firm  of  Strong 
&  Dickinson  was  engaged  by  it  to  secure  pur- 
chasers after  It  hkd  prepared  its  official  map 
(ofiiclal  in  the  sense  that  it  was  adopted  by 
the  corporation  defendant,  the  owner  of  the 
land,  and  filed  for  record),  which  official  map 
was  to  show  the-  lots  and  their  prices,  and 
the  public  streets.  Strong  &  Dickinson  were 
also  interested  as  owners  or  part  owners  in 
an  adjoining  tract  known  as  "Rampart 
Heights  Division  B."  Without-  authority 
from  defendant.  Rampart  Boulevard  Com- 
pany, or  its  officers,  and  even  without  their 
knowledge,  Strong  &  Dickinson  prepared  an 
advertising  map,  combining  the  tract  In 
which  they  were  interested  with  an  unau- 
thorized plat  of  the  lands  of  the  defendant 
corporation.  This  unauthorized  map  pur- 
ported to  show  Second  street  to  be  a  public 
street  as  contended  for  by  plaintiff.  It  was 
a  copy  of  this  unauthorized  map  which  was 
delivered  by  Nolan  to  plaintiff.  Nolan,  how- 
ever, had  no  authority  to  bind  either  Strong 
&  Dickinson  or  the  defendant.  Rampart 
Boulevard    Company.      Strong   &   Dickinson 
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never  gave  to  Nolan  any  o^les  of  this  un- 
authorized map.  He  secured  them  without 
their  knowledge  from  their  offlce,  and  when 
they  knew  that  he  had  possession  of  some  of 
them  they  went  to  his  place  of  business, 
gathered  up  all  that  could  be  found,  and  de- 
stroyed them.  Moreover,  the  writing  which 
Wicks  received  from  Nolan  when  he  made 
his  deposit  on  account  of  the  purchase  price 
declared  expressly  that  it  was  not  a  contract 
of  sale.  The  evidence  shows  that  to  entw 
Into  such  a  contract  it  became  necessary  for 
the  plaintiff  to  call  upon  Strong  &  Dickinson, 
and  he  did  00.  In  the  negotiations  with  Mr. 
Dickinson  which  resulted  in  the  executory 
contract  of  sale  Into  which  Mr.  Wicks  finally 
entered,  the  official  map  of  the  tract  was 
before  the  parties.  This  official  map  showed 
tbat  there  was  no  such  street  as  Second 
street,  and  the  contract  which  was  entered 
Into  made  express  reference  to  this  official 
map.  Tliereafter  the  plaintiff  with  the  con- 
sent of  the  defendant  owner  of  the  land 
abandoned  this  executory  contract,  and  ne- 
gotiated with  the  defendant  for  a  new  pur- 
chase, a  purchase  embracing  less  land  than 
that  called  for  by  his  original  contract  Un- 
der this  arrangement  the  earlier  contracts 
were  surrendered,  and  be  took  a  deed  to  one 
lot  as  delineated  upon  the  official  map,  the 
plaintiff  upon  this  matter  himself  testifying 
tbat  the  original  contracts  were  all  sui^ 
rendered  at  the  time  he  accepted  his  deed, 
and  that  before  he  got  his  deed  he  knew  that 
the  recorded  map  referred  to  in  his  contract 
and  in  his  deed  did  not  show  that  the  dis- 
puted strip  was  a  street,  and  did  show  it  as 
being  two  lots;  that  at  the  time  he  took  his 
deed  he  made  no  objection  to  having  the  prop- 
erty deeded  by  reference  to  the  map;  "I  was 
not  counting  on  a  street;  all  I  counted  on 
myself  was  a  crosswalk." 

Though  the  evidence  discloses  more  than 
this,  here  is  enough  to  support  the  finding 
which  the  court  made  against  plaintiff's  con- 
tenflon.  This  flnding  is  of  determinative  con- 
sequence and  renders  unnecessary  the  coni- 
sideratioQ  of  any  other  proportion  the  ap- 
pellant advances. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:    MELVIN,  J.;  SHAW,  J. 

a76  Cal.  177)  == 

Ex  parte  BRITT.    (Cr.  2060.) 
(Supreme  Court  of  California.     Sept.  20,  1017.) 

1.  Habsas  Corpus  e=>99(l)— Detention  or 

IWFAMTS— SumCIENCY   OP  EVIDE.NCE. 

A  writ  of  hafa«as  corpus  by  a  father  to  ob- 
tain custody  of  his  minor  child  in  the  core  of 
her  grandaunt  denied,  owing  to  special  circum- 
•tances  of  father's  character  and  ability,  child's 
inclination,  and  her  present  surroundings. 

2.  Habeas  Corpus  «=>3— Detention  of  In- 
fants—Nature  OP  Contkovebst. 

A  controversy  over  the  custody  of  a  minor  1 
child  in  the  care  of  ber  aunt  arising  on   the  J 


father's  petition  for  halwas  corpus  should  have 
been  settled  in  a  guardianship  proceeding  or  on 
application  for  adoption. 

In  Bank.  Petition  for  writ  of  habeas  cor- 
pus by  Andrew  J.  Britt  to  obtain  custody  of 
his  daughter.  Ruby  Britt  Petition  denied 
and  writ  discharged. 

Cecil  H.  Phillips,  of  San  Bernardino,  for 
petitioner.    McNabb  &  Hodge,  for  respondent 

MELVIN,  J.  Andrew  J.  Britt  father  of 
Ruby  Britt,  a  minor  child  of  the  age  of  seven 
years,  sought  to  ot>taln  the  custody  of  bis 
daughter,  who  is  now  in  the  care  of  h^ 
grandaunt,  Amanda  Starkweather,  a  resident 
of  this  state.  Upon  his  petition  a  writ  of  ha- 
beas corpus  was  issued,  and  the  matter  has 
been  heard  upon  record  evidence,  stipulated 
facts,  and  depositions. 

It  appears  that  Britt  and  his  wife  and  dxWi 
resided  at  Kansas  City,  Mo.,  where  he  was  em- 
ployed as  a  night  watchman  and  a  painter. 
On  the  7th  of  July,  1910,  Mrs.  Britt,  who  had 
been  in  failing  health,  went  to  Colorado  in  the 
hope  that  the  change  would  t)enefit  her.  Aur 
drew  Britt  according  to  his  own  testimony 
accompanied  her  to  the  train,  Iiaving  given 
her  the  money  necessary  for  the  journey, 
and  he  Idssed  her  good-bye.  Within  a  very 
few  weeks  after  her  departure  he  filed  a  veri- 
fied complaint  charging  her  with  adultery 
and  also  with  deserting  him  on  the  7th  of 
July,  1910,  the  day  upon  which  she  had  de- 
parted with  his  full  approbation.  We. cite 
this  incident  as  one  of  the  Indices  to  the  char- 
acter of  Andrew  Britt  which  this  record  fur- 
nishes. Mrs  Britt  did  not  know  of  the  exist- 
ence of  this  complaint  until  SeiJtember,  1911, 
as  she  deposed  in  her  verified  answer  and 
cross-bill. 

Notwithstanding  the  filing  of  his  complaint, 
shortly  after  it  was  filed,  and  very  soon  aft- 
er Mrs.  Britt's  return  to  Kansas  City.  Mo.,  a 
reconciliation  took  place,  and  the  Brltts  liv- 
ed together  for  some  months;  she  being  still 
ignorant  of  the  pendency  of  the  action  for  di- 
vorce. Britt,  In  his  testimony  before  our  com- 
missioner, places  the  time  during  which  they 
then  lived  together  at  a  year  or  "a  little 
over."  He  then  went  to  California,  where  he 
remained  for  six  months.  During  that  time 
he  contributed  nothing  to  the  support  of  the 
child  or  the  mother,  although  he  says  ho  sent 
$30  for  taxes  and  interest  due  on  his  prop- 
erty and  the  mortgage  thereon. 

During  his  absence  Mrs.  Britt  filed  an  an- 
swer and  cross-bill  in  the  action  for  divorce, 
and  on  January  8,  1912,  her  prayer  was 
granted,  and  the  custody  of  the  minor  clilld 
was  awarded  to  her.  She  was  also  given 
alimony  in  the  sum  of  $S0O— an  obligation 
subsequently  met  by  Britt  by  the  transfer  to 
her  of  his  Interest  in  the  equity  in  their  home. 
The  decree  of  divorce  was  given  by  the  cir- 
cuit court  of  Jackson  county,  Mo. 

After  his  sojourn  in  California  petitioner 
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returned  to  Kansas  City,  but  did  not  contrib- 
ute to  the  sui^wrt  of  his  ohildi  because,  as  he 
said,  he  was  not  given  opportunity  to  see  her 
whenever  he  wanted  to  do  so.  Tha  testi- 
mony ot  Mrs.  Martin,  the  clilld's  grandmother, 
shows  tliat  at  that  time  Mrs.  Britt  was  hav- 
ing a  hard  struggle  to  STq>poct  herself,  and 
Mrs.  Martin,  although  a  poor  woman,  was 
aiding  her  In  the  care  of  the  little  girl.  Of 
course,  petitioner  was  not  legally  bound  to 
care  for  the  child  at  Uiat  time,  but  Us  con- 
duct In  the  premises  indicates  that  his  feel- 
ing for  the  infant  was  not  warmly  paternal. 

After  soma  months  of  struggle  Mrs.  Britt, 
who  had  become  a  victim  of  tuberculosis, 
went  to  Colorado  Springs.  Britt  paid  her 
fare,  and  shortly  after  her  departure  with 
their  child  he  followed  her,  with  the  under- 
standing that  they  were  to  remarry.  Not 
olttalning  work  in  Colorado  Springs,  Britt 
went  to  Ixw  Angeles,  and  after  securing  em- 
ployment there  sent  for  his  former  wife,  who 
went  to  Los  Angeles,  where  they  lived  osten- 
sibly as  man  and  wife  for  2i^  months.  This 
relation,  which  /Britt  characterizes  as  "a 
try-out  proposition,"  was  severed  because  he 
objected  to  Mrs.  Brltt's  association  with  some 
woman  who  was  their  neighbor  and  Mrs. 
Britt  refused  to  give  up  the  friendship.  He 
left  her  without  money  in  a  strange  dty,  far 
from  her  friends,  and  although  he  declares 
that  she  refused  bis  offers  of  money  made  a 
few  days  later  when  he  returned  to  their 
apartment,  which  she  still  occupied,  the  fact 
remains  that  Mrs.  Starkweather,  Mrs.  Brltt's 
aunt,  who  is  the  respondent  here,  paid  the 
escpenses  of  the  journey  to  Kansas  City,  Kan. 
Just  over  the  state  line  from  Kansas  City, 
Mo:),  where  Mrs.  Martin  resided.  Mrs.  Britt, 
who  had  visited  for  a  short  Ume  with  Mrs. 
Starkweather  at  San  Bernardino,  reached 
Kansas  City,  Kan.,  In  April,  1913.  She  went 
to  work,  but  left  the  child  with  Mrs.  Martin, 
who  had  the  little  one  until  Mrs.  Starkweath- 
er took  Ruby  to  California  under  circum- 
stances which  we  shall  presently  discuss. 

Mrs.  Britt  died  in  AprU,  1914.  Two  weeks 
before  that  time  Mr.  Britt  gave  the  grand- 
mother $10  and  promised  her  $10  a  month 
for  the  support  of  the  child.  According  to 
Mra  Martin's  testimony,  his  entire  subsequent 
contributions  for  care  and  clothing  for  Ruby 
amounted  to  not  more  than  $30  or  $40.  He 
asserts  that  he  gave  more  money  than  that, 
but  admits  that  his  payments  ceased  In  June, 
1914,  because  he  waa  not  given  full  opportu- 
nity to  visit  his  daughter. 

Mrs.  Martin,  who,  according  to  her  testi- 
mony, had  become  desperately  poor  by  reason 
of  the  loss  of  the  support  formerly  afforded 
her  by  her  husband  and  son,  both  of  whom 
bad  died,  began  proceedings  in  the  juvenile 
court  of  Wyandotte  county,  Kan.,  alleging  in 
her  affidavit  that  Ruby  Britt  was  an  abandon- 
ed chUd,  her  mother  being  dead  and  her 
father  "having  practically  abandoned  her  for 
several  years."     A  bearing  was  had,  and 


Harriet  B.  Cole  was  appointed  guardian  of 
the  person  of  the  little  glrL  This  order  was 
made  <hi  June  28,  1915.  Ten  daya  later  An- 
drew J.  Britt  applied  for  a  hearing  in  the 
matter  on  the  ground  of  falsity  in  Uie  aver- 
ments of  Mrs.  Martin's  application  and  on 
the  ground  that  be  was  entitled  to  the  cus- 
tody of  the  child,  Ruby  Britt  After  citation 
to  the  child  two  hearings  were  had,  and  the 
court  overruled  the  motion  with  costs  taxed 
against  Britt. 

Id  October,  1915,  Amanda  B.  Starkweather 
applied  for  an  order  of  adoption,  and,  the 
guardian  oonsoitlng,  the  probate  court  of 
Wyandotte  county,  Kan.,  declared  Ruby  Britt 
duly  adopted  by  Mrs.  Starkweather.  Im- 
mediately after  this  order  was  made,  Mrs. 
Starkweather  brought  Ruby  to  California, 
and  rince  that  time,  as  the  evidence  abun- 
dantly shows,  has  given  her  all  the  care,  affec- 
tion, and  nurture  that  a  mother  ml^t  t>e- 
stow.  Tlie  little  girl  has  been  somewhat 
afflicted,  suffering  at  times  witii  a  weakness 
of  the  ankles  requiring  that  braces  be  worn 
on  them.  Mrs  Starkweather  Is  a  woman  ot 
mieans,  and  has'  surrounded  the  cfaUd  with 
the  comforts  aa  well  as  the  good  moral  in- 
fluences of  an  excellent  home. 

Petitioner  learned  of  the  adoption  proceed- 
ings soon  after  the  order  was  made,  but  he 
took  no  steps  to  get  possession  of  his  child, 
and  made  no  demand  upon  Mrs.  Starkweath- 
er until  be  came  to  California  about  a  year 
later.  He  testifies  that  the  delay  was  due  to 
the  fact  that  be  was  saving  money  for  the 
fight  for  the  recovery  of  possession  of  bis 
child. 

It  appears  without  contradiction  that  the 
little  girl  has  a  great  love  for  Mrs.  Stark- 
weather and  a  distinct  aversion  to  petitioner. 

[1 , 2]  We  have  thus  recited  the  facts,  per- 
haps at  unnecessary  length,  for  .the  purpose 
of  Indicating  that  this  is  a  controversy  which 
should  have  been  settled  in  a  guardianship 
proceeding  or  on  an  application  for  adoption 
of  the  minor.  It  Is  conceded  by  counsel  for 
respondent  that  the  order  of  the  probate 
court  in  Kansas  was  made  without  Jurisdic- 
tion because  Mrs.  Starkweather  was  not  a 
resident  of  that  state  and  could  not  under  Its 
laws  adopt  the  minor.  But  It  does  not  follow 
that  upon  proceedings  under  a  writ  of  habeas 
corpus  this  court  will  award  the  custody  of 
the  child  to  the  father.  Where,  under  appro- 
priate proceedings,  a  parent  has  been  declare 
ed  a  fit  and  proper  custodian  of  the  person 
of  a  child,  this  court  has  been  inflexible  in 
the  enforcement  of  the  parental  right,  and 
has  never  allowed  Its  judgments  to  be  sway- 
ed by  the  iwverty  of  the  parent  as  compared 
with  the  affluence  of  the  person  from  whom 
the  child  is  demanded.  Likewise  the  court 
has  frequently  Ignored  the  affection  of  the 
child  for  the  custodian  and  the  manliest  dis- 
like of  the  minor  for  the  parent.  But  in  ev- 
ery instance  we  have  done  this  under  the 
plain  mandate  of  our  guardianship  laws. 
We  might  dte  many  authorities  upon  this 
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point,  but  the  rale  both  In  guardianship  pro- 
ceedings and  in  those  taken  under  writs  of 
habeas  corpus  is  well  illustrated  by  such  cas- 
es as  Guardianship  of  Mathews,  169  Cai.  26, 
14S  Paa  503,  Guardianship  of  Mathews,  164 
Pac  8,  and  In  re  Mathews,  167  Pac.  873, 
Grim.  No.  1997,  In  which  the  opinion  was 
filed  September  17,  1917.  But  here  we  are 
not  Impelled  to  put  into  operation  the  decree 
of  a  court  establishing  the  fitness  of  a  parent 
for  the  custody  and  control  of  a  child.  It  is 
very  unlikely  that  any  court,  upon  applica- 
tion for  letters  of  guardianship,  would  pro- 
nounce this  petitioner,  in  view  of  such  evi- 
dence as  that  which  has  been  presented  to 
this  court,  a  suitable  person  for  the  control, 
education,  and  rearing  of  the  little  girl,  his 
daughter,  Ruby  Brltt  The  court  of  proper  Ju- 
risdiction in  Missouri  deprived  him  of  the 
custody  of  bis  child  in  the  suit  for  divorce. 
The  juvenile  court  in  Kansas  to  which  he  ap- 
plied for  the  further  hearing  in  the  guard- 
ianship matter  refused  to  set  aside  its  order 
previously  given  and  made;  such  refusal  fol- 
lowing two  hearings  held  after  the  case  was 
reopened.  Every  time  his  fitness  has  been 
the  subject  of  Judicial  inqiulry  the  court  has 
determined  that  he  was  not  the  proper  per- 
son to  possess  and  control  his  child.  While 
he  may  be  able  to  give  the  child  the  neces- 
saries of  life,  he  declares  his  purpose  to  be, 
if  given  custody  of  her,  to  place  her  with  a 
man  and  his  wife  whose  duties  call  them 
away  from  home  every  night  antU  a  late 
hour.  He  purposes  to  dwell  in  the  same 
bouse,  but  his  duties  aa  a  Janitor  would  take 
him  away  from  the  child  frequently  at  night 
The  words  of  the  lat«  Chief  Justice  Beatty 
In  denying  a  petition  for  a  writ  in  a  case 
similar  to  this  (In  re  Gates,  95  OaL  461,  30 
Pac.  696)  are  entirely  appropriate  here  He 
said: 

"In  view  of  the  special  circumstances  of  the 
caae,  I  do  not  feel  called  ui>on  to  make  any 
coercive  order  by  which  the  mere  legal  right  of 
the  petitioner  ma;  be  enforced  against  the 
child's  manifest  inclination  and  reasonable 
choice  to  remain  where  she  is." 

The  same  doctrine  has  been  announced  by 
the  District  Court  of  Appeal.  In  the  Matter 
of  the  Application  of  Bell,  28  Gal.  App.  647, 
163  Pac.  240.  These  cases  are  to  be  carefully 
distinguished  from  those  in  which,  after 
hearings  held  for  the  very  puriwse  of  deter- 
niinlng  the  fitness  or  unfitness  of  a  parent, 
courts  liave  awarded  the  custody  of  a  child. 
They  are  also  quite  different  from  those  cas- 
es In  which  the  demand  for  the  possessltn  of 
a  child  is  supported  by  a  showing  of  ability, 
willingness,  and  sincere  effort  to  i)erform 
parental  duty.  In  the  matter  before  us  it  ap- 
pean  that  the  petitioner's  fitness  has  been 
denied  in  Judicial  proceedings  more  than 
once;  that  for  a  long  time  he  showed  no  de- 
sire for  the  society  of  his  child;  that  he 
withheld  from  her  assistance  when  a  really 
affectionate  parent  would  have  offered  It; 


and  that  after  MrsL  Starkweather,  doubtless 
in  the  utmost  good  faith  and  in  the  full  be- 
lief that  she  was  within  the  sanction  of  the 
law,  bad  taken  the  child  Into  ber  household, 
he  waited  long  months  before  he  asserted  bis 
supposed  right  as  a  parent  to  provide  a  home 
for  his  little  daughter.  These  are  some  of 
the  "special  circumstances"  which  operate  In 
favor  of  our  refusal  to  make  the  "coercive 
order"  which  petitioner  seeks. 

The  prayer  of  the  petitioner  is  denied,  and 
the  writ  is  discharged. 

We  concur:  ANGBIiLOTTI,  a  J. ;  SLOSS, 
J.;  HBNSHAW,  J.;  SHAW,  J.;  LAW- 
liOR,  J.    ' 

(176  Cal.  209) 
RBINHARDT  v.  REITZ.    (Sac.  2357.) 
(Supreme  Court  of  California.    Sept  22,  1917.) 

1.  Malicious  Pbobecutioit  €=932— Malice— 
evioknck. 

Want  of  probable  cause  does  not  raise  a  pre- 
sumption of  malice;  but  malice  must  be  prov- 
ed like  any  other  fact  in  the  case. 

2.  Malicious  Pbosecution  <S=>71(3)  —  Ab- 
sence or  Mauce— Question  roB  juanr. 

Evidence  in  malicious  prosecution  held  suf- 
ficient to  go  to  the  jury  on  the  want  of  malice. 

3.  Affkal  ahu  Drrob  «=>1064(1)— Harmless 
*  Erbob— Instbuctxoms. 

The  evidence  warranting  the  jury  in  finding 
want  of  malice,  error  in  instructing  that  the 
law  presumes  malice  from  want  of  probable 
cause  is  not  harmless. 

Department  1.  Appeal  from  Superior 
Court,  Glenn  County ;  Wm.  M.  Finch,  Judge. 

Action  by  Walter  Relnhardt  against  John 
Reltz.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Frank  Freeman,  of  Willow,  for  appellant 
Ben  F.  Gels  and  Claude  F.  Purkltt  both  of 
Willow,  for  respondent 

LAWDOR,  J.  From  a  Judgment  rendered 
in  an  action  brought  for  malicious  prosecu- 
tion defendant  presents  this  appeal.  The 
plaintiff  was  arrested  and  lodged  in  jail  up- 
on the  filing  of  a  complaint  by  defendant  In 
a  Justice's  court  charging  him  with  the  crime 
of  burglary.  When  the  preliminary  examina- 
tion was  bad,  the  plaintiff^  was  discharged, 
whereupon  he  brought  tbls  action  to  recover 
damages  for  injury  to  bis  reputation  and 
good  name  and  tar  money  expended  for  coun- 
sel fees  in  defending  himself  against  tbe 
charge.  The  action  was  tried  before  a  Jury, 
and  a  verdict  rendered  for  $575  and  costs. 

It  appears  from  the  evidence  that  the  de- 
fendant is  a  German  who  was  at  the  time  of 
the  arrest  of  the  plaintiff  not  familiar  with 
the  law  or  with  the  practice  of  the  courts 
touching  matters  involved.  For  several  years 
prior  to  and  at  the  time  of  the  alleged  bur- 
glary in  the  commission  of  which  it  wa» 
claimed  certain  money  belonging  to -defend- 
ant was  taken,  he  was  conducting  a  saloon 


4(s>For  otber  cases  see  same  topic  and  KBT-NVMBER  in  all  Key-Nun^bered  Digests  and  Indexes 
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In  the  town  of  'Willows.  Eds  money  was  al- 
ways kept  hidden  In  various  places  In  the 
saloon.  Besides  some  diange  kept  in  a  cash 
register,  it  was  bis  practice  to  place  about 
(SO  in  gold  nnder  a  bottle  on  what  was  call- 
ed the  back  bar.  His  bartenders  used  this 
money  wben  necessary  for  the  making  of  ex- 
tra change.  The  balance  of  the  gold  the  de- 
fendant concealed  among  the  barrels,  boxes, 
and  other  articles  stored  In  the  cellar  of  his 
saloon,  the  sole  entrance  to  which  was 
through  a  trap  door  In  the  floor  of  the  main 
barroom.  At  the  time  of  the  burglary  he  had 
thas  secreted  In  the  cellar  about  $800  In  gold. 
He 'Usually  attended  to  his  business  alone, 
and  did  his  own  Janitor  work,  but  occasion- 
ally employed  others  to  assist  in  tending  bar. 
These  bartenders  did  not  have  occasion  to  go 
Into  the  cellar,  for  the  defendant  always 
brought  up  the  liquors  himself  and  person- 
ally replenished  the  bottles  on  the  bar  for 
the  daily  consumption.  For  nearly  flve 
weeks  the  plalntUI  had  been  thus  employed 
to  tend  bar.  He  was  a  fellow  countryman, 
was  married,  had  several  children,  and  ac- 
cording to  -the  defendant's  testimony,  had 
told  him  that  his  trade  in  Oermany  was  that 
of  a  lodcsmlth.  The  plalntltT  denies  having 
made  any  such  statement  Although  the  de- 
fendant testified  that  be  often  sent  the  plain- 
till  into  the  cellar  in  the  course  of  his  em- 
ployment, the  latter  declared  that  the  only 
time  he  went  there  was  with  a  customer  who 
was  looking  for  a  barrel,  and  that  he  did  not 
then  see  any  money.  The  evidence  does  not 
show  that  the  plaintiff  eyCr  had  knowledge 
of  any  money  being  kept  in  the  cellar.  Part 
of  his  duties  consisted  In  opening  the  saloon 
in  the  morning.  For  this  purpose  he  bad 
been  supplied  with  keys  to  the  front  and  rear 
doors  which  remained  In  his  possession  dur- 
ing the  period  of  his  employment. 

Plaintiff  was  compelled  to  find  other  em- 
ployment because  the  defendant  told  him 
that  he  would  do  the  work  himself.  Plaintiff 
found  work  with  one  Dave  Proulx,  a  rival 
saloon  keeper,  who  had  a  place  of  business 
on  the  same  street,  and  also  did  Janitor  work 
for  various  persons,  including  one  W.  H. 
Markham.  As  tending  to  show  defendant's 
ill  will  toward  plaintiff,  testimony  was  intro- 
duced to  the  effect  that  many  of  bis  former 
customers  had  followed  plaintiff  and  given 
their  trade  to  the  Proulx  saloon.  The  de- 
fendant was  heard  to  complain  that  "Wal- 
ter," meaning  the  plaintiff,  "ran  my  business 
down."  However,  after  dispensing  with 
plaintiffs  services,  defendant  continued  to  do 
his  own  work. 

It  further  appears  that  on  Monday  morn- 
ing, the  day  of  the  burglary,  defendant  en- 
tered his  saloon  by  the  back  door,  as  was  his 
custom,  the  other  doors  all  being  securely 
locked  and  bolted  from  the  inside,  and  dis- 
covered gravel  on  the  floor  leading  to  the 
cellar  entrance  and  to  the  back  of  the  bar. 
He  bad  thoroughly  cleaned  the  saloon  the 
night  before.    His  suspicions  being  aroused 


he  Immediately  looked  for  his  money,  wblidi 
he  had  last  seen  on  the  preceding  Saturday 
evening,  and  discovered  that  all  of  It  bad 
been  taken.  There  was  evidence  tending  to 
show  that  the  place  had  been  burglarized, 
and  that  the  burglar  had  gained  admission 
by  unlocking  the  rear  door.  The  door  was 
secured  by  two  locks,  and  required  two  keys 
to  open  it  The  defendant  testified  that  he 
called  the  city  marshaL  With  him  came 
Marliham,  who  told  defendant  that  plaintiff 
had  not  appeared  at  his  place  of  business  to 
do  the  Janitor  work,  nor  at  Proulx's  saloon, 
where  he  was  then  employed.  Defendant  al- 
so testified  that  he  then  recalled  what  plain- 
tiff had  told  him  about  his  trade  as  a  lock- 
smith, and  stated  to  the  marshal  that  lie  sus- 
pected the  plaintiff  had  Uolen  the  money. 
Markham  suggested  that  a  warrant  be  sworn 
out,  and  the  marshal  assured  defendant  it 
was  the  proper  thing  to  do.  But  at  the  trial 
defendant  testified: 

"I  didn't  want  to  arrest  him.  I  wanted  tiie 
house  [Reinhardt's  home]  searched.  I  didn't 
know  the  difference  between  a  warrant  and  a 
search  warrant." 

At  all  events  it  appears  that  be  apidled  at 
the  Justice's  court  for  a  warrant  against  the 
plaintiff,  and  was  afterwards  informed  that 
the  plaintiff  had  been  arrested  and  lodged  in 
Jail.  Not  being  able  to  raise  the  required 
bail,  plaintiff  was  kept  imprisoned  for  tliree 
days.  In  the  meanwhile  the  district  attor- 
ney, without  consulting  defendant,  prepared 
a  search  warrant  and  requested  him  to  sign 
an  affidavit  for  the  purpose  of  having  it  is- 
sued, which  defendant  did.  Plaintiff's  bouse 
was  searched,  but  no  part  of  the  missing 
money  was  found,  nor  any  evidence  secured 
against  him.  And  at  the  preliminary  exam- 
ination the  magistrate  found  that  there  was 
not  sufficient  cause  to  believe  plaintiff  guilty 
of  the  offense  charged. 

[1]  The  principal  point  urged  by  appellant 
is  that  the  evidence  Is  insufficient  to  Justify 
the  verdict  la  so  far  as  it  Implies  a  finding 
of  want  of  probable  cause  for  plaintiff's  ar- 
rest, and  the  existence  of  malice.  But  we 
are  not  called  upon  to  consider  the  sufficiency 
of  the  evidence,  for  the  Judgment  must  be 
reversed  upon  another  ground.  The  court 
below  erroneously  Instructed  the  Jury  that: 

"If  there  was  no  probable  cause  for  the  prose- 
cution, the  law  presumes  malice  on  the  part  of 
John  Beitz.  Prosecution  without  sufficient 
grounds  and  without  probable  cause,  the  result 
of  which  is  the  discharge  of  the  prosecuted,  rais- 
es the  presumption  of  malice." 

This  statement  of  the  law  is  not  correct. 
The  proper  rule  is  as  stated  by  the  court  in 
another  Instruction: 

"Malice  must  be  proven  the  same  as  any 
other  fact  in  the  case.  The  want  of  probable 
cause  does  not  raise  a  legal  presumption  of. 
malice."  Runo  v.  WiUiams,  162  Cal.  444,  122 
I'ac.  1082. 

[2,  3]  We  have  set  out  the  evidence  some- 
what at  length  in  order  to  determine  whether 
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the  giving  of  the  erroneons  Instructloa  was 
prejudicial  error.  In  our  opinion  tbe  state  of 
the  evidence  will  not  warrant  the  conclusion 
that  the  jury  could  not,  under  proper  In- 
structions, have  found  a  want  of  malice. 
Judgment  reversed. 

We  concur:   SHAW,  J.;   SLOSS,  J. 


(176  Oal.  164) 
ADAMS  V.  KIATHER  et  al.    (S.  F.  8054) 

(Supreme  Court  of  California.     Sept.  18,  1917.) 

Appeal  and  Ebbob  €=>$43(2)— Bond  on  Ap- 
peal— Subsequent  Appeal. 
On  appeal  from  order  staying  execution  of 
judgment  directing  delivery  of  real  property,  the 
court  will  not  review  trial  court's  alleged  non- 
compliance with  Code  Civ.  Proc.  J  945,  re- 
quiring undertaking  on  appeal  covering  value 
and  use  of  property  pending  appeal,  where 
judgment  has  ah-cndy  been  aiBrmed  upon  a 
former  appeal;  the  question  being  merely  an 
abstract  proposition  ot  law,  and  plaintiff's  rem- 
edy being  to  apply  for  a  writ  of  mandate  if 
necessary  to  compel  the  trial  court  to  conform 
its  statutory  duty  in  regard  to  the  bond. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  Edson  F.  Adams,  as  executor  of 
will  of  lliomas  Pratber,  against  Samuel  D. 
Pratber  and  others.  Plaintiff  appeals  from 
order  approving  undertaking  on  appeal  to 
stay  execution  and  from  order  staying  exe- 
cution of  judgment  In  bis  favor.  Appeal 
dismissed. 

See,  also,  167  Pac.  634. 

Corbet  &  Selby,  of  San  Francisco,  Snook  & 
Church,  of  Oakland,  and  J.  P.  O'Brien,  of 
San  Francisco,  for  appellant  Chapman  & 
Trefethan,  of  Oakland,  and  R.  H.  Country- 
man, of  San  Francisco,  for  respondent 

VICTOR  E.  SHAW,  Judge  pro  tem.  The  ac- 
tion was  brought  by  plamtiff  as  executor  on 
behalf  of  creditors  of  Thomas  Prather,  de- 
ceased, to  bave  certain  conveyances  of  real 
property  made  by  him  without  consideration 
to  defendant  Samuel  D.  Prather  declared 
fraudulent  and  void.  Judgment  was  entered 
as  prayed  for,  declaring  the  conveyances  and 
transfers  of  tbe  property  "fraudulent  and 
void  tti  against  the  creditors  of  Thomas 
Pratber,  deceased,"  and  authorizing  plaintiff, 
upon  obtaining  an  order  so  to  do  from  the 
superior  court  sitting  in  probate,  to  sell  so 
much  of  the  property  as  might  be  necessary 
to  pay  said  creditors  "in  the  same  manner  as 
If  tbe  said  Thomas  Prather  had  died  seised 
thereof."  By  the  decree  "it  is  further  order- 
ed that  the  defendant  Samuel  D.  Prather  de- 


liver to  said  plalntur,  as  sncb  executor,  for 
the  purposes  aforesaid,  all  of  said  properties, 
real  and  personal,  hereinbefore  set  forth  and 
described,  to  be  sold  and  applied  in  the  man- 
ner aforesaid."  On  March  20,  1916,  defend- 
ant Samuel  D.  Pratber  perfected  an  appeal 
from  this  judgment,  and,  desiring  to  stay  ex- 
ecution thereof,  presented  and  filed  a  duly 
executed  undertaking,  tbe  sole  condition  of 
which  was  that  during  his  possession  of  the 
real  estate  described  in  the  decree  he  would 
protect  it  from  waste.  Thereupon  tbe  court, 
on  June  1, 1916,  made  an  order  that  execution 
of  tbe  judgment  from  which  the  appeal  was 
prosecuted  be  stayed  pending  a  determina- 
tion thereof.  From  tbe  order  so  made  plain- 
tiff has  appealed,  his  contention  being  that 
the  Judgment  directs  tbe  delivery  of  posses- 
sion of  real  property  as  to  which  defendant 
was  not,  under  tbe  provisions  of  section  945 
of  the  Code  of  Civil  Procedure,  entitled  to  a 
stay  of  execution,  save  and  except  upon  filing 
an  undertaking  to  the  effect  that  he  would, 
if  the  judgment  was  afilrmed  or  the  appeal 
dismissed,  pay  the  value  of  the  use  and  oc- 
cupation of  the  property  during  the  posses- 
sion thereof  and  until  delivery  of  the  same 
pursuant  to  tbe  Judgment 

The  judgment  from  which  Samuel  D. 
Prather  prosecuted  bis  appeal  was  a£Srmed 
by  an  opinion  of  this  court  (167  Pac.  534), 
filed  on  August  31,  1917.  Hence,  should  we 
hold  in  accordance  with  appellant's  conten- 
tion that  the  trial  Judgment  should  bave  re- 
quired an  undertaking  covering  the  value  of 
the  use  and  occupation  of  the  property  pend- 
ing the  appeal,  it  would  be  an  Idle  act  and 
serve  no  purpose,  since  the  Judgment,  the  stay 
of  execution  of  which  was  sought,  having 
been  affirmed,  there  is  nothing  upon  which 
such  order  for  an  undertaking,  if  made,  could 
operate.  The  Issue  presented  by  the  appeal 
Is  a  mere  abstract  proposition  of  law,  as  it 
must  be  in  all  such  cases  where  the  court 
refuses  to  require  the  giving  of  the  statntory 
undertaking  to '  stay  execution  of  judgment. 
The  nature  of  the  case  is  such  that  the  onl} 
adequate  remedy  of  an  aggrieved  party  is, 
.IS  was  said  by  this  court  in  Uoudell  v.  Shoo, 
158  Cal.  60,  109  Pac.  615: 

"If  the  judge  of  the  court  below  refuses  to 
perform  his  plain  statutory  duty  in  this  respect, 
the  remedy  of  the  appellant  is  to  apply  to  this 
court  for  a  writ  of  mandate  to  compel  him  to 
do  so." 

For  the  reasons  given,  the  appeal  is  dis- 
missed. 

We  concur:  ANOBIXOTTI,  a  J.;  SHAW, 
J.;   SWSS,  J. ;  MELVIN,  J. ;  HENSHAW,  J. 
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076  Cal.  148) 

ATCHISON,  T.  ft  S.  T.  BY.  00.  v.  WEST. 

(Ia  a.  4024.) 

(Supreme  Court  of  California.    Sept.  17,  1917.) 

1.  Work  and   Labob  <S=>1&— Payment— Re 
COVERT  —  Necessity  of  Recording  Con 

TRACT. 

Where  written  contracts,  under  which  a 
railroad  contractor  did  work,  were  not  record- 
ed, the  road  could  nevertheless  recover  a^inst 
the  contractor  for  excessive  payments  over  and 
above  the  contract  price  paid  the  contractor  b; 
mistake,  the  contract  price  measuring  the 
amount  the  contractor  was  entitled  to  retain 
notwithstanding  the  law's  declaration  that  for 
nonrecordation  such  a  contract  is  void. 

2.  Payment  <S=>89(5V— Payment  by  Mibtaks 
—Sufficiency  of  Evidence. 

In  a  railroad's  action  against  its  contractor 
for  work  on  its  right  of  way  to  recover  exces- 
sive payments  made  by  mistake,  evidence  held 
sufficient  to  show  mistake. 

3.  Contracts  ®=»292— Decision  of  Umpibje— 
Fraud. 

Where,  by  the  contract  between  a  railroad 
and  one  doing  work  for  it,  the  action  of  the 
road's  chief  engineer  in  approving  vouchers  in 
payment  for  work  done  was  final  and  conclu- 
sive upon  the  parties,  the  binding  effect  of  his 
decision  was  vitiated  by  fraud  of  the  grand 
division  engineer  and  of  the  voucher  clerk,  in- 
ducing mistake  by  the  chief  engineer. 

Department  2.  Appeal  from  Superior 
Court,  San  Bernardino  Coiin^;  Benjamin  F. 
Bledsoe,  Judge. 

Action  by  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company,  a  corporation,  against 
George  W.  West  From  a  judgment  for  plaln- 
tlff  and  an  order  refusing  motion  for  new 
trial,  defendant  appeals.  Judgment  and  or- 
der aitirmed. 

Anderson  &  Anderson,  of  Los  Angeles,  and 
Ghas.  I*.  Allison,  of  San  Bernardino,  for  ap- 
pellant. B.  W.  Camp,  U.  T.  Clotfelter,  M.  W. 
Reed,  and  A.  H.  Van  Cott,  all  of  Loa  Angeles, 
and  Leonard  &  Surr,  of  San  Bernardino,  for 
respondent 

HEINSHAW,  J.  Plaintiff  charged  that  it 
entered  into  a  contract  with  defendant  for 
the  doing  of  certain  work  on  its  railroad 
right  of  way.  This  work,  in  general  terms, 
was  to  widen  cuts  and  fills.  The  doing  of  It 
necessitated  upon  the  part  of  the  contractor 
the  movement  of  materials  of  different  char- 
acter— earth,  cemented  material,  and  solid 
rock.  These  materials  were  measured  by  the 
cubic  yard.  The  ccmtractor  was  to  receive 
different  prices  for  the  handling  of  the  dif- 
ferent materials.  Thus  the  softer  earth  of 
the  embankment  was  to  be  paid  for  at  20 
cents,  and  the  hardpan  of  the  embankment  at 
32  cents  per  cubic  yard.  "B.Yfra  cement  ma- 
terial" was  to  be  paid  for  at  62  cents  per  cu- 
bic yard.  Solid  rock  was  to  be  paid  for  at 
76  cents  per  cubic  yard.  In  different  causes 
of  action  plaintiff  charged  overpayments  to 
Its  contractor  on  account  of  the  work  which 
he  had  performed.  In  some  of  these  causes 
of  action  the  diarge  of  overpayment  was 
based  upon  mutual  mistake;  in  others  upon 


frand  perpetrated  up6n  plalntUI  by  the  de- 
fendant and  by  the  engineer  emi^oyed  by 
plaintiff  to  make  estimates  of  the  amount  and 
character  of  the  work  done  by  defeadant 
The  total  amount  thus  overpaid  defendant 
by  plaintiff  was  alleged  to  be  $22,797.  The 
cause  was  tried  before  a  jury  which  returned 
its  verdict  in  favor  of  the  plaintiff  in  the 
sum  of  110,000.  On  this  verdict  Jadgment 
was  entered  in  favor  of  plaintiff,  and  from 
that  Judgment  and  from  the  order  of  the 
court  refusing  to  grant  his  motion  for  a  new 
trial  deAindant  appeals. 

Broadly  speaking,  the  evidence  of  plaintiff 
established  its  system  of  work  and  payments 
therefor.  The  plaintiff  employed  division  en- 
gineers, and  in  the  division  of  one  of  them, 
Bradley,  the  yrotk.  here  in  question  was  per- 
formed. This  division  engineer  (and  others) 
reported  to  Mr.  Arey,  engineer  of  grand  divi- 
sion, who,  in  turn,  reported  to  Mr.  Pliillips, 
chief  engineer.  It  was  the  duty  of  the  divi- 
sion engineer,  Mr.  Bradley,  to  forward  to  Mr. 
Arey  at  the  end  of  each  month  a  statement  of 
the  amount  and  character  of  the  work  per- 
formed. If  Mr.  Arey  vras  dissatisfied  with 
this  report  in  any  particular  and  saw  fit  to 
revise  or  change  it  in  any  material  resfpect, 
it  became  his  duty  to  advise  the  chief  engi- 
neer, Mr.  Phillips,  of  this  difference  of  view 
between  himself  and  his  division  engine«r. 
Differences  did  arise  between  Mr.  Bradley 
and  Mr.  Arey.  These  differences  resulted  in 
changes  made  in  Mr.  Bradley's  estimates  of 
the  character  of  the  material  moved,  with 
the  result  generally  speaking,  that  Mr.  Arey 
decreased  the  number  of  cuMc  yards  of  the 
earthy  material  which  was  to  be  paid  for  at 
20  cents  per  cubic  yard,  and  largely  increased 
the  estimates  of  rock,  cemented  material,  and 
hardpan.  Mr.  Arey  was  the  brother-in-law  of 
the  contractor,  defendant  West,  and  they 
were  in  communication  with  each  other  upon 
the  subject  of  this  work.  Mr.  Arey  did  not 
adopt  the  uniform  and  required  practice  of 
consulting  with  his  chief  engineer,  Mr.  Phil- 
lips, over  these  differences  between  himself 
and  Mr.  Bradley,  but  forwarded  his  estimates 
to  the  voucher  clerk,  who  through  fraudulent 
collusion  or  through  gross  mistake  himself 
did  not  call  the  chief  engineer's  attention  to 
any  differences  or  discrepancies,  but  present- 
ed In  the  form  of  regular  vouchers  Mr.  Arey's 
estimates  thus  made,  for  the  chief  engineer's 
approval.  Thus  they  were  approved.  The 
further  evidence  of  the  plaintiff  went  to  es- 
taUish,  and  to  the  satisfaction  of  the  Jury 
did  establish,  plaintiff's  contention  and  Mr. 
Bradley's  estimates  as  to  the  character  ot  the 
material  moved  by  the  contractor. 

[1]  We  have,  for  the  purposes  of  the  le^ 
considerations,  thus  sufficiently  outlined  the 
nature  of  the  evidence.  Ai^>eUant*8  first  con- 
tention is  that  as  the  written  contracts  uniler 
which  he  did  the  work  were  not  recorded, 
they  were  void  in  law  and  cannot  be  made 
the  basis  of  any  recovery.    This  contention. 


^sFor  otbar  caa«a  w*  same  topic  and  KB Y-N  UMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Cal.) 


BRAUN  ▼.  KAHN 


869 


however,  Is  In  direct  exposition  to  all  ad- 
judications. Loldlaw  V.  Marye,  133  Cal.  170, 
65  Pac.  391 ;  SnUlvan  v.  Cal.  R.  Co.,  142  Cal. 
201,  75  Pac.  767;  Condon  v.  Donohue,  160 
CaL  749,  118  Paa  113;  Mannlx  v.  R.  L.,  etc., 
Co.,  166  Cal.  333,  136  Pac.  52.  The  gravamen 
of  this  action  lies  In  the  mistake  whereby  the 
contractor  was  paid  over  and  above  the  con- 
tract price.  It  hns  ever  been  held  that  not- 
'wlthstandlng  the  declaration  of  the  law  that 
for  nonrecordatlon  such  a  contract  Is  void,  yet 
the  contract  price  measures  the  contractor's 
right  of  recovery.  Here  we  have  the  reverse 
of  the  proposition.  The  contract  price  equal- 
ly measures  the  amount  which  the  contractor 
Is  entitled  to  retain.  Appellant  next  con- 
tends that  the  contracts  were  Incomplete,  in- 
choate, and  therefore  of  no  legal  efficacy. 
The  contracts  are  of  considerable  length.  A 
setting  of  tlicm  forth  would  establish  their 
completeness  and  the  unsoundness  of  api)el- 
lant's  contention  in  this  regard.  He  signed 
them;  he  did  bis  worl:  under  them;  no  other 
question  is  presented  save  whether  or  not  he 
was  overpaid  under  the  plain  and  unambigu- 
ous terms  of  the  contract  This  should  suffice 
witliout  exempimcation  of  the  contracts  in 

[2]  Next,  appellant  contends  that  the  evi- 
dence is  Insufficient  to  show  any  mistake.  We 
have  sufficiently  outlined  the  character  of 
ibe  mistake.  Indeed,  it  is  but  Undness  to  call 
It  a  mistake,  since  the  evidence  very  clearly 
establishes  a  fraud  upon  the  part  of  Arey 
and  the  voucher  clerk,  which  fraud,  however, 
was  not  with  sufficient  directness  made 
chargeable  against  the  defendant.  Appel- 
lant's argument  in  this  respect  is  that  the 
contracts  made  the  chief  engineer  "the  Qnal 
umpire  in  all  questions  wbic4  may  arise  rol* 
atlve  to  work  done  under  this  contract." 
Then  follow  aspersions  upon  the  competency 
and  credibility  of  this  chief  engineer,  the 
like  of  which  this  court  regrets  to  say  are  of 
all  too  frequent  occurrence  in  the  briefs  pre- 
sented by  appellant's  counsel.  Thus  it  is  said 
that  the  chief  engineer  "seeks  to  evade  his 
responsibilities  in  the  premises  by  a  claim  of 
gross  carelessness  and  utter  incompetence  on 
his  part — a  claim  fully  justified  in  every  pos- 
sible particular  if  his  testimony  is  worthy  of 
any  credence  whatever  by  any  tribunal  of  or- 
dinary intelligence."  It  Is  then  argued  that 
by  reason  of  this  asserted  incompetency  the 
chief  engineer  delegated  full  authority  to  Mr. 
Arey  to  pass  judgment  upon  these  matters, 
and  that  Mr.  Arey  having  done  so,  his  judg- 
ment is  final.  The  brief  statement  of  facts 
which  we  have  heretofore  made  wholly  dis- 
poses of  such  a  contention. 

L3]  Appellant  complains  of  the  refusal  of 
the  court  to  give  instructions  which  were  to 
the  effect  that  as  under  the  contracts  the 
chief  engineer  of  the  company  was  the  final 
umpire  in  all  questions  which  might  arise 
relative  to  the  work  done,  and  as  he  had  ap- 
proved the  voudiei-s  in  payment  for' the  work 


done,  his  action  was  final  and  conclusive  up- 
on the  parties.  It  scarcely  needs  tlie  citation 
of  authority  to  supiport  the  declaration  that 
the  binding  effect  of  such  an  umpire's  deci- 
sion Is  wholly  vitiated  by  fraud,  and  that 
while  the  chief  engineer  actually  approved 
these  vouchers  by  mistake,  that  mistake  was 
induced  by  the  deliberate  misconduct  amount- 
ing to  fraud  of  the  engineer  Arey  and  the 
voucher  clerk  Graham.  The  instructions 
were  therefore  properly  refused. 

For  these  reasons  the  judgment  and  order 
appealed  from  are  affirmed. 

We  concur:    MELVIN,  J.;    LORIGAX,  J. 


a76  Cal.  158) 
BRAUN  V.  KAHN  et  al.    (S.  F.  8055.) 

(Supreme  Court  of  California.    Sept.  18,  1917.) 

1.  Vendor  and  Pubchaseb  ®=»26C(7)— Ven- 
dor's Lien— 'Waiveb. 

The  bringing  of  an  action  upon  an  obligation 
given  by  the  vendee  for  the  price  of  real  estate 
and  the  recovery  of  a  judgment  and  iE.suance 
and  levy  of  an  execution  on  the  land  subject  to 
the  vendor's  lien  is  not  a  waiver  or  extinguish- 
ment of  the  lien,  particularly  where  such  land 
has  been  protected  from  ordinary  executions  by 
a  homestead  declaration. 

2.  Vendor  and  Pukchabeb  <3=»280(1)— Ven- 
dor's Lien— Enfobcement— Complaint. 

Under  Civ.  Code,  S  3040,  providing  that  one 
who  sells  real  property  has  a  vendor's  lien 
thereon  for  so  mucn  of  the  price  as  remains 
unpaid  and  unsecured  otherwise  than  by  the  per- 
sonal obligation  of  the  buyer,  where  a  complaint 
in  an  action  to  enforce  a  vendor's  lien  set  forth 
the  fact  that  plaintiff  claimed  the  lien  for  the 
balance  of  the  price  for  which  the  purchaser's 
note,  had  been  given,  it  was  sufficient  against  a 
general  demurrer,  though  not  expressly  alleging 
that  plaintiff  had  or  was  entitled  to  a  lien  "for 
so  much  of  the  price  as  remains  unpaid,  and 
unsecured  otherwise  than  by  the  personal  'obli- 
gation of  the  buyer." 

3.  Vendor  and  Purchaser  «=»206(1)— Ven- 
dor's Lien — Waiver. 

To  constitute  a  waiver  of  a  vendor's  lien, 
there  must  be  some  act  or  omission  on  the  part 
of  the  vendor  inconsistent  with  his  assertion  of 
the  lien  and  evincing  his  intention  to  waive  it 
and  such  as  would  render  it  inequitable  to  there- 
after attempt  to  assert  the  lien. 

4.  Vendor  and  Purchaser  <s=>285(2)— Vkw- 
dor's  Lien— EJnforcement— Judgment. 

A  judgment  in  an  action  to  enforce  a  ven- 
dor's lien  was  not  defective  because  it  did  not 
provide  for  the  procedure  or  for  redemption  upon 
foreclosure  of  the  lien;  as  the  Code  provides 
the  procedure  and  its  sections  are  to  be  read 
into  the  judgment. 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County ;  Wm.  H.  Waste,  Judge. 

Action  by  William  Braun  against  Bmille 
Kahn  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

W.  H.  Morrissey,  of  San  Francisco,  for  ap- 
pellants. Walter  R.  Dunn,  of  Oakland,  for 
respondent 

SHAW,  J.  The  appeal  Is  from  a  judgment 
declaring  and  enforcing  a  vendor's  Hen  in 
favor  of  the  plaintiff  upon  certain  property 
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Bold  by  the  plaintiff  to  the  defendant  Emllle 

Kahn. 

The  appeal  was  taken  to  the  District  Court 
of  Appeal,  and  In  that  court  in  due  time  the 
Judgment  was  affirmed  upon  an  opinion  pre- 
pared by  Mr.  Justice  Richards. 

The  petition  for  a  rehearing  was  granted, 
not  so  much  from  dissatisfaction  with  tbat 
opinion,  as  from  the  fact  that  the  appeal  had 
been  talcen  to  the  wrong  court,  and  the  Dis- 
trict Court  was  without  Jurisdiction,  and  the 
further  fact  tbat  our  own  decisions  regard- 
ing the  essentials  of  a  waiver  of  a  vendor's 
lien  were  in  considerable  confusion,  and  it 
was  thought  best  that  a  decision  be  made  by 
this  court 

[1]  The  proposition  that  the  bringing  of  an 
action  upon  nn  obligation  given  by  the  ven- 
dee for  the  purchase  money  of  real  est.'Ue,  nud 
the  recovery  of  a  Judgment  thereon  for  such 
purchase  money,  does  not  extinguish  the  ven- 
dor's lien,  is  established  throughout  the  coun- 
try with  practical  unanimity.  In  addition  to 
the  authorities  cited  In  the  opinion  of  Justice 
Richards,  we  cite  the  following:  39  Cyc. 
1841;  29  Am.  &  Eng.  Bncy.  of  Law,  753,  768; 
2  Sugden  on  Vendors,  bottom  page  679;  2 
WarveUe  on  Vendors,  |  701;  2  Jones  on 
Liens,  I  1070;  Richardson  v.  Green,  46  Ark. 
271;  Yetter  v.  Mtts,  118  Ind.  34,  14  N.  E. 
707.  The  rule  being,  as  stated  In  the  opinion 
of  the  District  Court,  that  the  vendor's  lien 
is  not  waived  by  a  Judgment  unless  the  ven- 
dor has  exhausted  his  remedy  by  execution 
upon  the  property,  it  follows  that  the  mere 
Issuance  and  levy  of  an  execution  on  the  land 
subject  to  the  vendor's  lien,  particularly 
where  such  land  has  been  protected  from  or- 
dinary executions  by  a  homestead  declara- 
tion; does  not  amount  to  a  waiver  of  the  ven- 
dor's lien. 

[2-4]  We  are  satisfied  with  the  discussion 
of  the  case  in  the  opinion  of  the  District 
Court,  and  hereby  adopt  the  same  as  the 
opinion  of  this  court.    It  reads  as  follows: 

"Concerning  the  facts  of  the  cose  there  is  no 
material  dispute.  In  August,  1912,  the  defend- 
ant Kmilie  Kahn  purchased  from  the  plaintiff 
the  premises  in  question,  together  with  certain 
buildine  matt^rials  stored  thereon,  for  the  lump 
•um  of  $3,450,  paying  the  sum  of  $3,000  in 
cash,  and  giving  the  plaintiff  her  promi-ssory 
note  for  the  balance  of  the  purchase  price  of 
said  property  in  the  sum  of  $450,  payable  six 
months  after  date.  On  January  3,  1914,  Emilie 
Kahn  married  Hugo  Sander,  and  on  the  same  : 
day  made  and  executed  a  declaration  of  home- 
stead in  her  new  name  upon  the  property,  which 
was  duly  recorded  on  January  5,  19i4.  The  ' 
declaraoon  of  homestead  as  thus  made  and  re-' 
corded  did  not  disclose  the  name  under  which 
•he  had  acquired  the  property.  On  December 
17,  1914.  the  note  still  remaining  unpaid,  the 
plaintiff  brought  suit  upon  it  without  alleging 
or  proving  the  existence  of  his  vendor's  lien,  and 

Sresently  took  a  default  judtrmont  against  the 
efendant  therein  (Emilie  Kahn),  upon  which 
Judgment  he  had  issued  and  caused  to  be  levied 
an  execution  upon  the  property  sold  b;^  him  to 
her,  but  took  no  further  action  loolcing  to  a 
sale  of  the  property  upon  such  execution.  On 
February  24,  1015.  the  plaintiff  commenced  the 
present  action,  setting  forth  in  his  complaint  the 
previous  judgment,   and   alleging   the  same   to 


have  been  recovered  upon  the  note  whidi  liad 
t>een  taken  for  the  unpaid  portion  of  the  nni^ 
chase  price  of  the  property,  daiming  a  vendor't 
lien  thereon,  and  praying  for  a  recovery  upoo 
said  judgment  and  for  a  sale  of  the  property 
to  satisfy  such  lien.  The  defendants  dieraurred 
to  the  complaint  generally,  and  also  moved  for 
judgment  on  the  pleadings  upon  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  also  upon  tile 
ground  that  the  plaintiff  had  waived  his  vendor's 
lien  by  his  failure  to  claim  the  same  in  his  previ- 
ous suit.  The  demurrer  was  overruled,  and  the 
motion  denied,  whereupon  the  defendants  an- 
swered, denying  the  existence  of  the  vendor's 
lien,  and  also  averring  that  the  note  had  bt^n 
given  for  the  building  materials  which  had  gone 
with  the  sale  of  the  real  property,  and  not  for 
any  portion  of  the  latter's  purchase  price.  Up- 
on the  issues  thus  framed  a  jury  found  a  ver- 
dict in  plaintiff's  favor  as  to  the  existence  of  tb* 
debt,  wuicb  verdict  the  court  adopted,  and  fui^ 
ther  decreed  that  a  vendor's  lien  still  existed  io 
plaintiiT's  favor,  and  for  the  foreclosure  of  which 
It  was  directed  that  an  execution  i.ssue  and  the 
property  be  sold.  It  is  from  this  judgment  that 
the  appellants  prosecute  this  appeal. 

"The  first  contention  of  the  appellants  is  tbat 
their  demurrer  to  the  plaintiff's  complaint  should 
have  been  sustained  and  their  motion  for  judg- 
ment on  the  pleadings  granted,  upon  the  ground 
that  the  complaint  failed  to  state  a  cause  of  ac- 
tion for  the  assertion  and  foreclosure  of  a  ven- 
dor's lien  for  the  reason  that  the  complaint  con- 
tained no  express  allegation  that  the  plaintiff 
had  or  was  entitled  to  a  vendor's  lien  'for  so 
much  of  the  price  as  remains  unpaid  and  unse- 
cured otherwise  than  by  the  personal  obligatioo 
of  the  buyer.'  The  appellants  insist  that  the 
above-quoted  words  from  section  3046  of  the 
Civil  Code  should  have  been  embodied  in  the 
complaint  in  order  to  state  a  cause  of  action. 
But  an  inspection  of  the  complaint  shows  that 
it  does  set  forth  the  fact  that  the  plaintiff  clainu 
his  vendor's  lien  for  the  balance  of  the  purchase 
price  of  the  property  for  which  the  defendant 
Emilie  Kahn's  personal  note  bad  been  given,  and 
we  think  these  averments  render  the  complaint 
sufficient  as  against  a  general  demurrer. 

"The  appellants  urge  the  further  ground  of 
wror  on  the  part  of  the  court  in  overruling  their 
demurrer  and  denpng  their  motion  for  jodg- 
ment  on  the  pleadmgs  and  rendering  judgment 
on  the  trial  for  the  affixation  and  foreclosure 
of  the  lien,  that  the  complaint  not  only  shows 
upon  its  fare,  but  the  facts  adduced  at  the  trial 
prove,  that  the  plaintiff  bad  waived  his  vendor's 
lien  by  bringing  a  personal  action  and  obtain- 
ing a  personal  judgment  on  the  promissory  note 
and  by  the  issuance  and  levy  of  an  execution 
thereon.  This  presents  the  only  material  qnes- 
tion  involved  in  the  case. 

"In  support  of  this  contention  the  appellants 
earnestly  insist  that,  the  plaintiff  having  chosen 
to  take  a  personal  judgment  against  the  defend- 
ant Emilie  Kahn  wliich  would  operate  as  a 
judgment  lien  upon  all  her  property,  and  hav- 
ing caused  to  be  issued  thereon  an  execution, 
which  has  been  levied  upon  the  particular  prop- 
erty in  question,  be  has  thereby  waived  bii 
vendor's  lien.  In  support  of  this  contention  tlie 
appellants  cite  the  case  of  Fitzell  v.  Leaky,  72 
Cal.  478-483,  14  Pac.  198,  as  subsequently  ap- 
proved in  the  case  of  Longmaid  v.  Coulter.  123 
Cal.  209,  55  Pac.  791.  An  examination  of  those 
cases,  however,  discloses  that  they  do  not  go  to 
the  extent  which  the  apiiellant  clainu  for  them. 
and  that  they  are  not  otherwise  sufficiently  au- 
thoritative to  form  precedents  for  the  principle 
for  which  the  appellants  contend.  The  case  of 
Fitzell  v.  Leaky  was  not  an  action  to  establish 
or  foreclose  a  vendor's  lien;  and,  as  shown  by 
the  opinion  of  the  court,  it  is  very  questionable 
whether  there  was  any  such  thing  as  a  vendor's 
lien  involved  in  the  controversy  in  that  case; 
but  in  any  event  the  language  used  therein  upon 
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which  the  appellants  herein  rely  waa  pointed 
oat  to  be  obiter  dicta  by  the  Supreme  Coart  in 
the  later  case  of  Selna  t.  Selna,  12tS  CaL  357, 
58  Pac.  16,  73  Am.  St.  Rep.  47 ;  while  as  to  the 
caae  of  Longmaid  v.  Coulter,  supra,  the  court, 
while  quoting  from  the  case  of  Pitzell  v.  Leaky, 
supra,  the  lanfcuage  upon  which  the  appellant 
herein  relies,  shows  on  the  face  of  the  opinion 
that  the  question  involyed  in  this  case  was  not 
before  the  court. 

"In  the  case  of  Selna  v.  Selna,  supra,  the  ques- 
tion before  the  court  was  as  to  whether  the  filing 
and  allowance  of  a  creditor's  claim  against  the 
estate  of  the  vendee  without  including  the  claim 
or  statement  of  an  existing  vendor's  lien,  which 
creditor's  claim  became  by  its  approval  in  the 
nature  of  a  judgment  against  the  estate  of  the 
decedent  vendee,  was  not  suflicient_  in  itself  to 
amount  to  a  waiver  of  the  vendor's  lien.  In  that 
case  tho  court,  in  deciding  in  favor  of  the  per- 
sistence of  the  vendor's  lien,  and  in  declaring 
the  ruling  of  the  court  in  Fitzell  v.  Leaky  to  be 
dicta,  goes  on  to  say:  'It  is  stated  by  the  au- 
thorities that,  if  the  vendor  recover  a  judgment 
at  law  and  has  not  exhausted  his  remedy  by  ex- 
ecution, he  is  not  precluded  thereby  from  pro- 
ceeding to  enforce  his  equitable  lien  for  the  pur- 
chase money'— citing  Walker  v.  Sedgwick,  8  Cal. 
398-404,  and  Overton  on  Liens,  691. 

"The  true  doctrine  as  outlined  by  these  au- 
thorities in  this  state,  and  as  fully  sustained  by 
the  great  weight  of  authority  in  other  states, 
would  seem  to  be  that  in  order  to  constitute  a 
waiver  of  a  vendor's  lien  there  most  be  some  act 
or  omissioD  on  the  part  of  the  vendor  incon- 
sistent with  his  assertion  of  the  lien  and  evinc- 
ing his  intention  to  waive  it,  and  that  it  must 
be  such  an  act  or  omission  as  would  render  it 
inequitable  to  thereafter  attempt  to  assert  it; 
and  it  has  accordingly  been  held  quite  uniformly 
that,  in  order  that  a  personal  judgment  obtain- 
ed by  the  vendor  for  the  unpaid  portion  of  the 
purchase  price  of  the  property  may  be  held  to 
operate  as  a  waiver  of  the  vendor's  lien  there- 
on, it  must  be  affirmatively  shown  by  the  de- 
fendant resisting  the  lien  that  the  vendee  has 
property  to  which  the  lien  of  the  judgment  can 
attach  or  upon  which  the  execution  may  he 
levied  and  which  might  thus  serve  as  security  for 
the  debt.  Zeigler  v.  Valley  Coal  Co..  150  Mich. 
82,  113  N.  W.  775.  13  Ann.  Cas.  90;  Roberts 
V.  Bruce,  91  Ky.  379,  15  S.  W.  872 ;  Dowdy  v. 
Blake.  50  Ark.  211,  6  S.  W.  897,  7  Am.  St. 
Bep.  88 ;  Borror  v.  Carrier,  84  Ind.  App.  367, 
73'N.  E.  123. 

"The  contention  of  the  appellant  that  the  judg- 
ment is  not  in  proper  form  because  it  does  not 
provide  for  the  procedure  for  the  same  and  re- 
demption of  the  property  upon  foreclosure  of 
the  lien,  is  without  merit.  The  Code  provides 
the  procedure,  and  its  sections  are  to  De  read 
into  the  judgment" 

Judgment  afBrmed. 

We  concur:  ANGEir..IXXm,  C.  J.;  MEL- 
VIN,  J.;  HENSHAW,  J.;  LOBIGAN,  J.; 
8LOSS,  J.;   liAWLOR,  J. 


(176  Cal.  172) 

PARKER  V.  BEACH  et  aL    (I*  A,  8854.) 

(Supreme  Court  of  California.     Sept  19,  1917. 
Rehearing  Denied  Oct  18,  1917.) 

1.  L.11UTAT10N  OF  AoTioNB  «=924(4)— Limita- 
tions Applicable— Contracts  of  Sale. 
Where  vendors  agreed  in  writing  to  repur- 
chase the  land  conveyed  by  them  if  the  pui^ 
chaser  became  dissatisfied,  and  the  purchaser, 
after  tendering  a  deed  of  reconveyance,  sued  for 
damages  for  breach  of  the  agreement  to  repur- 
chase   instead    of   suing    for   specific    perform- 


ance, the  action  was  in  assumpsit  and  having 
been  brought  in  four  years  was  in  time. 

2.  Vendor  and  Purcuasek  ®=984  —  Aobioc- 
MENT  TO  Repubchase— Consideration. 

Where  vendors  agreed  to  repurchase  if  the 
purchaser  became  dissatisfied  the  amount  paid 
by  the  purchaser  for  the  land  was  a  consid- 
eration for  the  agreement  to  repurdiase. 

3.  Vendor  and  Purchaser  «=»84  —  Rbpub- 
chase— Options— iSxERCisE— Effect. 

Where  vendors  agreed  to  repurchase  if  the 
purchaser  became  dissatisfied,  the  purchaser's 
notice  to  the  vendors  that  he  elected  to  accept 
the  option  created  at  once  a  bilateral  contract 
relating  back  to  the  time  of  the  original  sale 
and  binding  the  vendors  to  buy  back  the  prop- 
erty. 

4.  Vendor  and  PimoHASER  ig=9S4  —  Agree- 
ment TO  Repurchase— Want  or  Failure 
of  Consideration. 

Where  vendors  agreed  to  repurchase  the 
land  sold  at  the  price  paid  them  if  the  purchaser 
became  dissatisfied,  and  the  purchaser  tendered 
a  deed  reconvcying  all  the  right,  title,  and  in- 
terest in  the  land  which  he  received  from  the 
vendors,  the  vendors  were  in  no  position  to 
claim  that  the  title  was  not  reasonably  worth 
the  sum  at  which  they  agreed  to  repurchase, 
because  the  title  was  void  and  based  <»i  an  en- 
try  canceled  by  the  government  subsequent  to 
the  tender,  as  the  contract  in  effect  operated 
as  an  agreement  founds  upon  an  adequate  con- 
sideration to  guarantee  the  title. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  W.  M.  Conley, 
Judge. 

Action  by  R.  J.  Parker  against  oniomas 
Beach  and  another.  Ihrom  a  Judgment  for 
plaintiff  and  orders  denying  motions  for  a 
nonsuit  and  a  new  trial,  defendants  appeal. 
Attirmed. 

Flint,  Gray  &  Barker,  Gray,  Barker  & 
Bowen,  and  Wra.  A.  Bowen,  all  of  Ix)s  An- 
geles, for  appellants.  Hunsaker  &  Britt,  of 
Los  Angeles,  for  respondent. 

LAWLOBi,  J.  The  appellants  were  part- 
ners In  the  real  estate  business,  conducting  it 
under  the  firm  name  of  Beach  &  DooL  They 
dealt  In  government  lands  In  Imperial  val- 
ley. Cat  On  July  9,  1908,  In  consideration 
of  the  sum  of  $4,000,  they  contracted  to  sell 
plaintiff  334.72  acres  of  desert  land  upon 
which  one  William  De  Legro  had  made  en- 
try on  June  3, 1908,  and,  as  part  of  the  trans- 
action and  in  order  to  close  the  deal,  entered 
into  a  written  contract  with  him.  That  con- 
tract, with  the  pertlnrat  provisions  Italicized, 
reads  In  part  as  follows: 

"Whereas,  Thomas  Beach  and  Edward  Dool, 
a  partnership,  •  •  •  are  agents  for  William 
De  Lept>  in  the  selling  of  certain  government 
lauds  in  Imperial  Valley:  and  •  »  •  are 
desirous  of  selling  to  R.  J.  Parker  the  property 
belonginff  to  said  WUUam  De  Legro  [describing 
it] ;  •  •  •  and  whereas,  as  a  consideration 
for  buying  said  property  through  the  said  nj;ency 
of  Beach  &  Dool,  said  Thomas  Beach  and  Ed- 
ward Dool,  as  an  inducement  to  said  R.  J. 
Parker  to  buy  said  property,  have  agreed  with 
said  R.  J.  Parker  that  »hould  he  he  dutatitfieS 
with  the  purchase  of  the  above  described  proP' 
erty,  they  will  iuy  hack  the  tame  for  four 
thousand  ($4,000)  dollars  at  any  timo  between 
February  1,  1909,  and  April  Ist  of  the  same 
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year;  together  with  seven  per  cent  (71%)  inter- 
est on  said  amount,  including  the  cost  of  im- 
proTomentB  placed  on  said  property  by  the  sanc- 
tion of  Beach  &  Dool:  Now  therefore  •  •  • 
said  parties  of  the  second  part  [the  appellants], 
for  and  in  consideration  of  the  aforesaid  under- 
standing and  agreement,  agree  with  said  party 
of  tho  first  part  [the  plaintiff]  that  if  [he]  it 
di*»ati»fied  with  aaid  property,  *  *  *  or 
doei  not  oare  to  retain  the  ownership  of  the 
tame,  that  they  and  eadi  of  them  will  jporchase 
said  property  of  the  said  party  of  tlie  nrst  part 
any  time  between  the  first  of  February,  1900, 
and  April  1st  of  the  same  year,  and  will  pay 
[plaintiff]  the  sum  of  four  thousand  ($4,000) 
dollars,  together  with  seven  (7%)  per  cent,  in- 
terest per  annum  on  said  amount  from  the  date 
of    this    agreement;     [and]    will    further    pay 

*  *  *  any  improvements  placed  upon  said 
property  hereinbefore  described,  to  which  they 
[defendants]  have  given  their  sanction  in  writ- 

"'•  •  •  Should  •  •  •  [plaintiff]  de- 
sire to  avail  himself  of  the  privilege  of  having 

*  •  _•  [defendants]  purchase  said  propert;? 
from  him  between  the  dates  hereinbefore  speci- 
fied, he  will  give  [them]  at  least  thirty  (30)  days' 
notice  before  said  time  expires  of  his  intentions 
to  ask  them  to  purchase  said  property. 

"(Dated)  this  9th  day  of  July  19U8. 

"[Signed]    Thos.  Beach. 
"Edward    DooL 
"R.   J.   Parker." 

Plaintiff  paid  appellants  the  $4,000  asked 
for  the  desert  land  entry  In  several  Install- 
ments. On  July  15th  he  received  from  de- 
fendants a  deed  of  an  assignment  duly  exe- 
cuted by  De  Legro  transferring  to  blm  all  his 
right,  title,  and  interest  therein.  But  wlien 
plaintiff,  about  three  days  later,  sought  to 
file  in  the  land  office  the  affidavit  required  by 
federal  law  of  assignees  of  original  eutrymen, 
he  was  informed  that  the  assignment  was  de- 
fective, as  De  Legro  had  filed  the  application 
upon  land  selected  by  the  state  as  school 
land.  An  order  to  show  cause  why  the  en- 
try should  not  be  canceled  was  served  on  De 
Legro  on  July  21st.  And  appellants,  on  No- 
vember 12,  1908,  at  plaintifTs  suggestion,  re- 
turned the  check,  amounting  to  $490,  which 
he  had  given  them  in  making  the  last  pay- 
ment on  the  purchase  price  of  the  land.  With 
the  check  defendant  Dool,  one  of  the  part- 
ners, sent  a  letter  explaining: 

"We  never  felt  like  depositing  it  after  we 
found  the  condition  the  filing  was  m  on  the  land. 
I  haven't  had  any  talk  with  our  attorneys  re- 
garding the  condition  of  the  case,  but  Mr. 
Beach  saw  Mr.  Bowen  a  few  days  ago,  and  he 
said  he  thought  you  would  get  the  land  all 
right,  and  if  any  lawyers  in  the  city  con  get  it, 
I  think  they  are  the  ones." 

But  on  February  20,  1909,  plaintiff  served 
notice  on  appellants,  stating  that  he  was  dis- 
satisfied with  the  purchase  of  the  property, 
and,  in  pursuance  of  the  terms  of  their  con- 
tract, desired  them  to  buy  it  back  for  the  sura 
agreed  upon,  less  credit  for  the  $400  which 
had  been  returned.  At  the  same  time  plain- 
tiff tendered  appellants  a  grant,  bargain,  and 
sale  deed,  describing  the  property  received 
from  De  Legro.  Defendants  refused  to  per- 
form the  agreement,  or  to  refund  any  fur- 
ther part  of  the  purchase  price.  It  was  not 
until  October  7, 1909,  that  the  entry  original- 
ly made  by  De  Legro  was  actually  canceled. 


On  June  7,  1912,  plaintiff,  renewing  the  ten- 
der of  said  grant  deed,  commenced  this  action 
for  damages  arising  out  of  the  breach  of  the 
contract.  Judgment  was  recovered  for  $4,- 
880.94  and  costs.  Defendants  appeal  there- 
from, and  also  from  the  orders  denying  their 
motions  for  nonsuit  and  a  new  trlaL 

Appellants  do  not  dispute  the  sale  of  the 
land  to  the  plaintiff,  the  making  of  the  con- 
tract here  sued  upon,  their  receipt  of  $4,000 
in  payment  of  the  purchase  price,  or  the  to- 
tal failure  of  the  title.  It  Is  not  in  fact  of 
any  apparent  concern  to  them  that  they  took 
plaintiff's  money,  and  that  he  received  noth- 
ing of  value  in  return.  Xet  they  contend, 
with  much  vehemence  of  assertion  extending 
throughout  lengthy  briefs,  that  tliey  are  not 
as  matter  of  law  liable  for  the  damage  caus- 
ed him,  nor  in  any  wise  bound  to  him  under 
the  contract  Their  argument  may  be  fairly 
epitomized  as  follows:  The  contract  made 
with  plaintiff  is  a  unilateral  agreement  mere- 
ly giving  him  an  option  to  require  defendants 
to  buy  land.  The  consideration  named  is 
solely  for  that  purpose  and  for  no  other. 
Plaintiff,  therefore,  in  consideration  of  hav- 
ing bought  De  I.egro's  land  through  them,  re- 
ceived but  their  promise  to  enter  into  a  sec^ 
ond  mutual  agreement  with  him  for  the  sale 
and  purchase  of  a  designated  tract  of  laud. 
This  second  obligation,  which  arose  out  of 
the  exercise  of  the  option  by  plaintiff,  is  not 
enforceable,  in  tliat  it  lacks  mutuality.  As 
shown  by  the  facts,  to  enforce  it  would  re- 
quire defendants  to  forfeit  to  plaintiff  nearly 
$5,000  for  Bometliing  he  does  not  own.  In 
other  words,  the  agreement  lacks  considera- 
tion, for  in  return  for  the  "appropriation"  of 
defendants'  money  plaintiff  offers  merely  a 
deed  which  admittedly  conveys  no  title  at  all. 
This  is  equivalent  to  giving  nothing.  "The 
plain  language  of  this  contract  directly  op- 
poses the  idea  of  such  a  penalty."  But  if  the 
agreement  was  enforceable  It  would  avail 
plaintiff  nothing,  inasmuch  as  the  law  im- 
plies a  warranty  of  title  in  every  executory 
contract  for  the  sale  of  land,  and  plaintiff, 
not  having  a  title  to  convey,  would  not  t>e  en- 
titled to  retain  such  moneys  as  be  might  re- 
ceive therefor.  Even  assuming  that  the  de- 
fective claim  to  the  property  held  .by  plaintiff 
constitutes  a  legal  consideration,  specific  per- 
formance of  defendants'  agreement  to  iiay 
him  $4,0(X)  and  interest  therefor  cannot  be 
enforced  for  the  reason  that  such  a  consider^ 
atlon  is  grossly  unjust;  unreasonable,  and  In- 
adequate. Nor  can  plaintiff  give  to  the  buy- 
ers a  title  free  from  reasonable  doubt  "Me 
must  show  an  equitable,  fair,  mutual,  and 
consdonable  bargain  founded  upon  an  ade- 
quate consideration,"  and  is  unable  to  do  so. 
Also  the  exercise  of  the  option  by  plaintiff  is 
based  upon  the  performance  by  him  of  cer- 
tain expressed  conditions  precedent,  namely, 
"should  he  be  dlssatiaUed  with  the  purchase 
of  the  »  »  •  property,"  or  "dissatisfied 
with  said  property,"  or  "does  not  care  to  re- 
tain the  ownership  of  the  same."    These  cou- 


Digiti 


zedbyLiOOgle 


Cal.) 


EX  PARTE  MATHEWS 


873 


dltions  ranat  be  Interpreted  In  the  sense  of  re- 
ferring to  "the  practical,  business  and  finan- 
cial aspect  of  the  trade,  and  not  to  Its  legal 
aspect"  Particularly,  it  Is  to  be  noted  that 
nothing  Is  said  about  title.  Hence,  to  sub- 
stantially perform  the  conditions  precedent  it 
la  essential  that  plaintiff  first  obtain  the  prop- 
erty, for  what  man  can  be  dissatisfied  with 
the  purchase  of,  or  decide  not  to  retain  the 
ownership  of,  what  he  has  never  received? 
Again,  the  contract  provides  that  plaintiff 
give  to  defendants  "at  least  thirty  days  no- 
tice" before  April  1st  of  his  intention  to  ex- 
ercise the  option  to  have  defendants  repur- 
chase the  property.  Instead  he  gave  notice 
40  days  before  that  time,  and  asked  for 
immediate  payment  Finally,  as  he  has  de- 
la.ved  bringing  this  action  more  than  three 
years  after  the  alleged  expressed  and  positive 
repudiation  of  the  contract,  bis  claim  is  bar- 
red by  inexcusable  laches.  Jf'rom  all  this  It 
must  follow,  so  defendants  argue,  that  plain- 
tiff cannot  hold  them  to  their  agreement. 

[1-4|  We  have  thus  given  at  some  length 
the  ingenious  arguments  advanced  by  appel- 
lants. Manifestly,  plaintiff's  action  is  not 
founded  in  equity  for  specific  performance, 
but  in  assumpsit  for  damages  for  breach  of  a 
written  contract.  His  action  brought  within 
four  years  was  in  time.  The  $4,000  he  paid 
defendants  was  as  miich  consideration  for 
their  agreement  to  repurchase  the  property 
they  had  sold  him  as  for  the  receipt  of  the 
assignment  of  the  entry  made  by  De  Legro. 
The  notice  given  defendants  that  he  had 
elected  to  accept  the  option  created  at  once  a 
bilateral  contract,  relating  back  to  the  time 
of  the  original  sale,  binding  them  to  buy  back 
of  him  on  or  before  April  1st  for  the  sum 
specified  the  "property,"  which  they  had  sold 
him.  See  Schulte  v.  Boulevard  Gardens  Land 
Co.,  164  Cal.  467,  129  Pac.  582,  44  L.  R.  A. 
(N.  S.)  156,  Ann.  Cas.  1914B,  1013.  It  was 
precisely  of  such  property  that  plaintiff,  in 
the  performance  of  his  obligation  to  convey 
back  what  he  had  originally  purchased,  ten- 
dered a  deed.  That  the  title  was  thereafter 
declared  void,  and  the  entry  canceled  by  the 
government  cannot  alter  the  situation,  l^aln-i 
tiff's  contract  in  no  wise  provides  that  be 
Bhould  perfect  the  title  before  defendants 
could  be  required  to  repurchase  it  At  the 
time  of  the  tender,  however,  plaintiff  still 
owned  all  the  right,  title,  and  interest  in  the 
desert  land  entry  made  by  De  Legro  which 
he  had  received  through  the  agency  of  the 
defendants.  His  deed  to  them  was  sufficient 
to  reeonvey  such  interest  Indeed,  it  might 
be  held  that  as  the  contract  refers  to  this 
property  as  "belonging  to"  De  Legro,  the 
truth  of  the  recital  must  be  deemed  conclu- 
sive l)etween  the  parties  hereto.  But  irre- 
spective of  this  the  claim,  such  aa  It  was, 
constituted  salable  property.  It  was  conceiv- 
ably of  some  value.  And  defendants,  having 
in  the  deal  culminating  "in  the  option  con- 
tract, sold  it  to  plaintiff  for  $4,000,  are  now 


in  no  position  to  contend,  In  defense  of  their 
failure  to  perform  their  agreement  to  repur- 
chase it,  that  it  is  not  reasonably  worth  that 
sum.  Even  If  the  property  is  not  worth  the 
amount  of  the  purchase  price,  the  clear  im- 
port of  defendants'  agreement  is  that  they 
undertook  to  save  plaintiff  entirely  harmless 
from  any  loss.  To  that  end  they  agreed  to 
repurchase  the  "property"  they  had  sold  him 
at  the  purchase  price  agreed,  together  with 
interest  thereon  in  the  event  he  did  not  care, 
for  any  reason,  to  retain  its  ownership,  or 
Bhould  become  dissatisfied  with  it.  The  con- 
tract in  effect  operates  as  an  agreement, 
founded  upon  an  adequate  consideration,  to 
guarantee  plalntlfTs  title,  notwithstanding  he 
may  have  made  an  attempt,  upon  their  sug- 
gestion, prior  to  the  sale,  to  examine  the  rec- 
ord thereof.  This  is  obviously  the  legal  ef- 
fect which  the  parties  contemplated.  Any 
other  conclusion  would  manifestly  work  an 
injustice  upon  plaintiff  and  render  the  ex- 
press terms  of  the  contract  nugatory.  The 
contentions  of  appellants  are  without  merit 
Judgment  and  orders  aflirmed. 

We  concur:    SHAW,  J. ;  SLOSS,  J. 


(176  Cal.  1G6) 
Ex  parte  MATHEWS.    (Cr.  1997.) 
(Supreme  Court  of  California.     Sept  17,  1917. 
Behearius  Denied  Oct  15,  1917.) 

1.  Habeas  Corpus  <s=»99(6)  —  Custody  or 
Child— MoTHEK. 

The  fact  that  the  affections  of  a  minor  child 
have  become  fixed  on  those  having  his  custody 
so  that  he  regards  them  as  his  parents  and  hia 
mother  as  a  stranger,  and  that  it  is  to  his 
best  interest  to  remain  with  them,  will  not 
deprive  her  of  the  right  to  his  custody,  unless 
she  has  abandoned  it  or  is  found  incompetent 
to  perform  the  duties  of  guardianship. 

2.  Habeas  Corpus  «=>99(1)  —  Custody  of 
Child— Statuxk. 

In  the  absence  of  any  guardianship  for  a 
minor  son,  the  mother,  as  the  only  parent  making 
any  claim,  is  entitled,  under  Civ.  Code,  i  197,  to 
his  custody. 

3.  Habeas  Cobfus  $=999(1)  —  Custody  op 
Child— Pahknt. 

Where  the  court  decided  in  a  guardianship 
proceeding  in  favor  of  the  mother's  right  to  the 
custody  of  her  minor  child,  she  was  entitled  to 
a  writ  of  habeas  corpus  to  recover  its  custody. 

In  Bank.  In  the  matter  of  the  application 
of  Annie  Mathews,  on  bebaU  of  Gerald  Math- 
ews, a  minor,  for  a  writ  of  habeas  corpus  to 
determine  the  right  to  the  minor's  custody. 
Ordered  that  the  minor  be  delivered  into  the 
custody  of  the  petitioner. 

See,  also,  169  Cal.  26,  145  Pac.  503;  164 
Pac.  a 

James  L.  Nagle  and  Olln  L.  Berry,  both  of 
San  Francisco,  for  petitioner.  W.  B.  Rine- 
hart,  of  Oakland,  for  respondents. 

SLOSS,  J.  This  Is  a  writ  of  habeas  corpus 
to  determine  the  right  to  the  custody  of  the 
person  of  Gerald  Mathews,  the  minor  son  of 
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Annie  Mathews,  tbe  petitioner  for  the  writ. 
The  boy  Is  now  In  the  custody  of  Warren  A. 
Rouse  and  Carrie  EX  Rouse,  his  wife,  and  has 
been  lUing  with  them  during  nearly  the 
whole  of  his  life.  The  contest  over  his  cus- 
tody has  twice  been  before  this  court  in  an- 
other form. 

Some  years  ago  Warren  A.  Rouse  filed  an 
application  In  the  superior  court  of  Alameda 
county  pnolng  to  be  appointed  guardian  of 
the  person  and  estate  of  said  minor.  The 
mother,  AnTile  Mathews,  opposed  this  appli- 
cation, and  the  court,  after  a  hearing,  made 
its  order  appointing  Rouse  guardian.  Upon 
the  mother's  appeal,  this  court  held  that  the 
parent,  unless  found  incompetent,  was  enti- 
tled to  the  guardianship  of  her  clilld,  and 
that  the  evidence  was  not  sufficient  to  sup- 
port tlie  finding  that  Mrs.  Mathews  was  in- 
competent. The  order  of  appointment  was 
accordingly  reversed.  Guardianship  of  Math- 
ews, 169  Cal.  26.  145  Pac.  SOS. 

The  matter  went  back  for  a  second  trial, 
which  resulted  In  an  order  denying  the  appli- 
cation of  Mr.  Rouse  for  letters  of  guardian- 
ship. From  this  order  Rouse  appealed. 
While  matters  were  In  this  condition,  the 
mother,  Annie  Mathews,  filed  her  petition  for 
the  issuance  of  tlie  present  writ  Upon  the 
return  the  court  concluded  that  a  decision  in 
the  habeas  corpus  proceeding  should  not  be 
made  pending  the  final  determination  of  the 
guardianship  contest,  and  the  matter  was  ac- 
cordingly postponed  to  await  such  determina- 
tion. On  March  22,  1917,  this  court  affirmed 
the  order  of  the  superior  court  denying  let- 
ters of  guardianship  to  Rouse.  Quardianship 
of  Mathews,  164  Pac.  8. 

Thereupon  the  habeas  corpus  proceeding 
was  restored  to  the  calendar.  At  the  hear- 
ing no  new  evidence  was  introduced;  the 
case  being  submitted  upon  the  record  pre- 
sented on  the  two  appeals  in  the  guardian- 
ship matter. 

[1,2]  Under  the  views  declared  by  this 
court  in  the  two  appeals  to  which  we  have 
referred,  we  think  it  must  now  be  held  that 
the  mother  of  the  child  Is  entitled  to  Its  cus- 
tody, and  that  her  right  should  be  enforced 
in  this  proceeding.  Upon  the  second  trial  the 
superior  court,  after  finding  that  the  mother 
was  not  incompetent  to  discharge  the  duties 
of  guardianship,  declared  "that  the  best  in- 
terest of  said  minor  child  in  respect  to  its 
temporal,  mental,  and  moral  welfare  is  that 
said  child  remain  in  the  custody  of  the  peti- 
tioner [Rouse]."  It  found,  further,  that  the  af- 
fections of  the  child  had  become  "fixed  to  the 
extent  that  said  minor  child  has  come  to  re- 
gard the  petitioner  and  said  Carrie  El  Rouse 
as  his  parents,  and  that  said  Annie  Mathews, 
the  respondent,  to  that  extent  Is  practically  a 
stranger  to  him."  But,  as  was  distinctly 
held  on  the  second  appeal,  these  considera- 
tions do  not,  under  our  law,  justify  a  court 
in  depriving  a  parent  of  the  custody  of  the 
child,  unless  such  parent  has  abandoned  the 
child,  or  Is  found  incompetent  to  perform  the 


duties  of  guardianship.  There  Is  no  need  to 
repeat  what  was  said  in  our  former  deci- 
sional They  determined  definitely  that,  un- 
der the  facts  here  disclosed,  Warren  A. 
Rouse  was  not  entitled  to  letters  of  gnard- 
lanship.  They  carried  with  them  th6  further 
conclusion  that,  if  there  had  been  any  occa- 
sion for  the  mother  to  apply  for  letters  of 
guardianship,  she  would  have  been  entitled 
to  the  Issuance  of  such  letters.  In  the  ab- 
sence of  any  guardianship,  she,  as  the  only 
parent  making  any  claim,  Is  entitled  to  the 
custody  of  the  child.    Civ.  Code,  {  197. 

[3]  But  the  respondent  Rouse  takes  the  po- 
sition that  the  court  should  not,  on  habeas 
corpus,  enforce  the  "mere  legal  right"  of  the 
mother,  as  against  the  material  advantage 
and  the  personal  preference  of  the  minor. 
The  late  Chief  Justice  Beatty  took  this  posi- 
tion in  denying  a  similar  application,  saying 
that  he  considered  his  duty  to  be  fulfilled  "by 
seeing  that  the  child  is  freed  from  all  Illegal 
restraint,  and  leaving  her  free  to  go  to  the 
home  of  her  choice."  "In  re  Gates,  93  Cal.  461, 
30  Pac.  596.  A  like  ruling  has  been  made  by 
the  District  Court  of  Appeal  for  the  Second 
Appellate  District.  In  re  Bell,  28  CaL  App. 
547,  153  Pac.  240. 

If  it  be  sound  doctrine  that  a  court  or 
Judge  may,  on  habeas  corpus,  disregard  an 
establtehed  legal  right  which  would  control 
the  Judgment  In  any  other  form  of  procee<l- 
1ns,  we  are  nevertheless  satisfied  that  the 
rule  can  have  no  Just  application  here.  The 
mother  and  Mr.  Rouse  have  for  years  been 
conducting  a  litigation  whose  sole  purpose 
was  to  adjudicate  which  of  them  was  enti- 
tled to  have  the  custody  of  the  child.  Tlie 
present  writ.  Issued  while  that  litigation  was 
pending,  was  held  in  abeyance  until  the  pend- 
ing proceeding  was  concluded.  Evidently  this 
court  felt  that  the  right  of  custody  should  be 
decided  In  the  guardianship  proceeding.  It 
has  there  been  decided  In  favor  of  the  moth- 
er. She  has  obtained  a  final  adjudication 
that  she  is  entitled  to  the  custody  of  the 
child,  and  this  writ  affords  the  only  remedy 
which  she  has  for  enforcing  her  right.  After 
this  court  has,  in  effect,  remitted  her  to  the 
prosecution  of  the  guardianship  proceeding, 
and  she  has  prosecuted  that  proceeding  to  a 
successful  conclusion,  there  can  be  no  Justifi- 
cation for  denying  her  the  substantial  bene- 
fit of  the  right  which  she  has  thus  establisb- 
ed.  If  we  felt  at  liberty  to  award  the  child 
to  one  or  the  other  of  the  contending  par- 
ties, strong  reason  could,  no  doubt,  be  urged 
for  leaving  the  custody  where  it  has  been  for 
so  long  a  time.  But,  as  was  pointed  out  by 
this  court  in  deciding  the  second  appeal  In 
the  guardianship  matter,  the  mother  is  enti- 
tled to  the  custody  of  the  child  unless,  by 
abandonment,  or  in  some  other  way  specified 
In  the  Code,  she  has  forfeited  that  right. 
Such  is  the  policy  of  our  statutory  law,  and 
we  are  not  authorized  to  alter  that  policy  or 
to  go  counter  to  it.  The  natural  right  and 
feelings  of  the  mother  must  be  regarded  as 
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superior  to  the  feelings  of  those  who  have  be- 
come attached  to  the  child,  or  the  desire  of 
the  child  himself. 

It  is  ordered  that  the  minor  be  delivered 
Into  the  custody  of  the  petitioner. 

We  concur:  MBLVIN,  J.;  HENSHAW,  J.; 
LORIOAX,  J.;  SHAW,  J.;  VICTOB  B. 
SHAW,  Judge  pro  tem. 


(176  Cal.  144) 

SMITH  y.  Mcpherson,   (i*  a.  4019.) 

(Supreme  Court  of  California.    Sept.  17,  1017. 
Rebearinx  Denied  Oct  16,  1917.) 

1.  Breach    op    Makbiaob    Pbomise    «=»&— 
RiouT  to  Rbcovbb— Void  Pbomise. 

A  pi;omi8e  of  marriage  by  a  man  who  is 
then  married,  contingent  upon  securing  a  di- 
vorce, is  against  the  manifest  policy  of  the  law, 
and  wholly  void. 

2.  Bbbach    of    Mabbiaqb    Prouise    «=>S— 
Right  to  Recover— Void  Promise. 

But  the  mere  fact  that  the  original  prom- 
ise was  made  while  defendant  was  married  did 
not  preclude  recovery,  where  after  bis  divorce 
through  a  long  period  of  years  he  had  taken 
plaintiff  out  of  the  state  and  had  held  her  out 
as  his  wife,  and,  under  repeated  promises  to 
marry  her,  had  sustained  illicit  relations  with 
her. 

3.  Brbacb    or    Mabbiacb   Pbomisk  «s>18— 
Issues,  Proof,  and  Variance. 

In  an  action  for  breach  of  promise  of  mar- 
riage, where  seduction  is  not  alleged  to  enhance 
the  damages,  evidence  thereof  is  not  admissible. 

4.  Bbeach    of   Mabriaob   Promise    «=»20— 
Inferentiax  Promise. 

When  a  man  in  effect  announces  to  the 
world  that  be  is  married  to  a  woman,  a  rea- 
sonable Inference  may  be  drawn  that  at  least 
be  has  promised  to  marry  her. 

B.  Iomitation  of  Actions  «s»146(1)  —  Obai. 
Promise  to  Mabbt. 

In  view  of  Civ.  Code,  I  1024,  aubd.  3,  pro- 
viding t)iat  a  contract  with  mutual  prnmises  to 
marry  may  be  oral.  Code  Civ.  Proc.  }  360,  as  to 
limitation  of  actions  on  new  promise,  requiring 
it  to  be  in  writing,  does  not  apply  to  promises 
to  marry  especially  where  the  original  promise 
is  often  repeated,  and  defendant  thereby  secures 
sexual  intercourse  with  plaintiff. 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;  W.  A.  Sloane, 
Jud^. 

Action  by  Iiorena  Fay  Smith  against  A.  W. 
MCPheraon,  as  administrator  of  the  estate  of 
William  E.  McPherson,  deceased.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

E.    S.   Torrance,   James    E.   O'Keefe,   and 

C.  11.  Van  W4nkle,  all  of  San  Diego,  and  Rob- 
ert J.  Adeock.  of  Los  Angeles,  for  appel- 
lant Adam  Thompson,  of  San  Diego,  for  re- 
spondent. 

HENSHAW,  J.  This  action  was  brought 
to  recover  damages  for  the  breach  of  a  prom- 
ise of  marriage.  The  complaint  averred  that 
on  the  4th  day  of  November,  1912,  plaintiff 
and  defendant,  both  being  in  all  respects 
competent  to  enter  in  the  marriage  state, 
agroei]  to  marry,  and  that  defendant  prom- 
ised to  marry  plaintiff;  that  from  time  to 
time  thereafter  he  renewed  this  promise,  un- 


til finally,  on  the  13th  day  of  August,  1913 
he  violated  his  promise,  and  refused  either 
then  or  thereafter  to  marry  plaintiff.  Trial 
was  had  before  a  Jury,  which  gave  Its  ver- 
dict in  the  sum  of  $10,000  for  plaintiff. 
B>om  the  Judgment  which  followed,  and 
from  the  order  denying  defendant's  motion 
fur  a  new  trial,  this  appeal  has  been  taken. 
The  evidence  on  behalf  of  plaintiff  estab- 
lished that,  when  she  was  a  girl  a  little  over 
15  years  of  age  and  defendant  was  conduct- 
ing a  hotel  In  Portland,  Or.,  she  was  em- 
ployed therein  as  housekeeper  or  manager. 
Defendant  represented  to  her  that  he  was 
unmarried,  and  on  his  promise  to  marry  her 
she  permitted  him  to  have  sexual  Intercourse 
with  her.  This  was  In  1902.  She  thereafter 
learned  that  he  was  married,  but  that  hla 
wife  had  begun  an  action  for  divorce  against 
him.  She  permitted  this  relationship  to  con- 
tlnue  under  his  repeated  promises  that  he 
would  marry  her  when  his  wife  had  secured 
a  divorce  and  he  was  a  free  man.  Ills  wife 
did  secure  a  divorce  and  married  again. 
The  defendant  then  came  to  Oallfornla, 
bringing  plaintiff  with  him,  and  engaged  in 
the  hotel  business  In  San  Diego  and  In  oth- 
er places.  This  relationship  between  them 
continued,  saving  that  in  California  the  de- 
fendant represented  her  to  be  his  wife ;  they 
held  themselves  out  to  the  world  as  husband 
and  wife,  and  acted  In  all  respects  as  huk 
band  and  wife.  From  time  to  time  he  re- 
newed his  promise  of  marriage,  naming  in 
eadi  instance  the  date  when  the  marriage 
would  take  place.  As  the  time  arrived  he 
would  put  her  off  by  fixing  another  date. 
She  had  entered  into  this  relationship  with 
him  In  childhood ;  It  had  continued  ever 
since ;  she  felt  unable  to  break  away ;  she 
hoped  each  time  he  would  fulfill  his  prom- 
ise; but  each  time  he  bad  disappointed  her. 
In  1912  he  told  her  "not  to  worry;  that 
everything  would  be  all  right;  that  they 
would  get  married  In  three  months'  time." 
Plaintiff's  testimony  to  this  effect  Is  corrobo- 
rated by  a  witness  who  was  present  at  this 
conversation.  Finally.  In  August,  1913.  when 
I^aintlff  was  cob  fined  to  her  bed,  defendant 
said  to  her  in  the  presence  of  the  same  wi^ 
iiess: 

I  "Although  I  have  promised  to  marry  you 
several  times,  I  have  no  such  intentions  of  do- 
ing 80,  and  1  never  will;  you  and  my  pooph; 
can  go  to  bell,  as  far  as  I  am  concerned.  Mcbel 
here  is  a  friend  to  both  of  us,  and  I  supiios; 
■be  is  wise  eaough  to  keep  her  mouth  shut 

Thereafter  plaintiff  brought  this  action. 

[1,2]  Appellant  contends  that,  as  the  orig- 
inal promise  of  marriage  was  given  by  de- 
fendant at  the  time  defendant  was  a  urarried 
man.  and  must  necessarily  rest  for  Its  ful- 
fillment upon  the  basic  consideration  of  se- 
curing a  divorce,  the  plaintiff's  whole  case 
must  fall  to  the  ground.  It  is  unquestion- 
ably true  that  a  promise  given  under  such 
circumstances  Is  against  the  manifest  policy 
of  the  law,  and  therefore  wholly  void.    Noice 
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V.  Brown,  39  N.  J.  Law,  133,  23  Am,  Rep. 
213;  Paddock  v.  Robinson,  63  IlL  99,  14  Am. 
Rep.  112.  Nor  will  this  court  In  the  slight- 
est modify  so  salutary  a  principle.  But  the 
case  here  is  broadly  differentiated  from  the 
cases  above  cited  and  others  so  holding.  It 
is  differentiated  in  this:  That  defendant's 
promise  was  renewed  years  after  the  divorce, 
years  after  his  former  wife  had  married 
again,  and  when  there  was  no  obstacle,  eith- 
er In  the  law  or  in  good  morals,  to  prevent 
him  from  entering  anew  into  the  marriage 
state,  and  at  a  time  when  bis  course  of  con- 
duct toward  plaintiff,  at  least  from  the  mor- 
al aspect,  strongly  demanded  that  he  not  on- 
ly should  make  such  a  promise,  but  should 
keep  it ;  for  the  evidence  which  was  present- 
ed to  the  Jury  showed  that  this  man  had  se- 
duced this  girl  child  of  IS  years  under  promise 
of  marriage,  had  taken  her  thereafter  to  Cali- 
fornia as  his  wife,  had  lived  with  her,  and 
held  her  out  as  bis  wife,  and  had  continued 
in  this  relationship  and  intercourse  under 
frequent  and  repeated  promises  to  make  her 
an  "honest  woman"  by  marrying  her. 

[3, 4]  In  this  connection  may  be  noted  ap- 
pellant's next  objection  to  the  admission  of 
the  evidence  of  illicit  sexual  intercourse  be- 
tween plaintiff  and  defendant.  It  unques- 
tionably is  the  rule  that  in  an  action  for 
breach  of  promise  of  marriage,  where  the  se- 
duction of  the  plaintiff  is  not  alleged  to  en- 
hance the  damages,  evidence  of  illicit  inter- 
course is  not  admissible.  Lanigan  y.  Neely, 
4  CaL  App.  766,  89  Pac.  441;  Felger  v.  Et- 
zell,  75  Ind.  417;  Dupont  v.  McAdow,  6 
Mont  226,  9  Pac.  925;  Lauer  v.  Banning, 
140  Iowa,  319,  118  N.  W.  446.  But  the  very 
foundation  of  these  decisional  Is  removed, 
from  the  case  at  bar.  In  those  cases  where 
the  principle  has  been  applied,  the  inter- 
course has  t)een  "consummated  in  the  strict- 
est privacy  and  secrecy  and  is  known  only 
to  the  parties  themselves,"  and  "evidence  oC 
such  Intercourse  can  have  no  possible  tenden- 
cy to  prove  the  existence  of  a  promise  of 
marriage."  But  here,  however  secretly  this 
intercourse  began,  defendant  entered  into  an 
assumption  of  marital  rights  and  duties  and 
obligations,  and  held  out  this  plaintiff  as  his 
wife.  Where  a  man  has  held  a  woman  out 
to  be  bis  wife,  it  certainly  is  no  strained  In- 
ference from  the  evidence  establishing  this 
to  say  that  it  has  a  tendency  at  least  to  show 
that  he  bad  promised  to  marry  her.  It  is 
not  even  a  modification  of  the  rule  which 
we  have  been  discussing  to  declare  that, 
when  a  man  in  effect  announces  to  the  world 
that  he  is  married  to  a  woman,  a  reasona- 
ble Inference  may  be  drawn  that  at  least  he 
has  promised  to  marry  her. 

The  defendant  specially  pleaded  the  de- 
fense of  plalntifTs  unchastity,  as  contemplat- 
ed by  section  62  of  the  Civil  Code.  Of 
course,  her  unchaste  conduct  with  defendant 
himself  was  not  a  defense.  Her  asserted 
lack  of  continence,  so  far  as  defendant  him- 


self was  concerned,  rested  upon  evidence  cir- 
cumstantial in  its  nature,  and  upon  testimo- 
ny touching  plaintiff's  general  reputatloD  for 
lack  of  chastity:  but  the  Jury's  determina- 
tion was  against  this  defense. 

[S]  Section  1624,  subd.  3.  Civil  Code,  pro- 
vides that  a  contract  with  mutual  promises 
to  marry  may  be  oral.  Section  360  of  the 
Code  of  Civil  Procedure,  providing  that  no 
acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract  by 
which  to  take  the  case  out  of  the  operation 
of  the  statute  of  limitations,  unless  "the 
same  is  contained  In  some  writing,  signed 
by  the  party  to  be  charged  thereby,"  has  no 
reference  to  promises  such  as  It  Is  In  evi- 
dence were  made  here.  And  for  the  same 
reason,  since  the  promises  upon  breach  by 
defendant  were  made  anew  by  him,  it  will 
not  be  held  either  that  the  statute  of  limita- 
tions is  applicable  or  that,  as  declared  in 
Clark  V.  Pendleton,  20  Conn.  495,  all  of  these 
subsequent,  separate,  and  distinct  promises 
after  breach  will  be  held  to  refer  back  to 
the  original  promise,  made  when  plaintiff 
was  a  child,  and  when  the  defendant  was 
under  disability  by  reason  of  bis  marriage. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur:    MELVIN,  J. ;   SHAW,  J. 


a7S  Cal.  ISX) 
EWma  ▼.  RICHVALE  LAND  CO.  et  aL 

(Sac.  .2553.) 
(Supreme  Court  of  California.    Sept.  17,  1917.) 

Appeal  and  Erbob  ®=112 — ^Judouskpts  Ap- 
pealable—Void Judgments. 
Under  Code  Civ.  Proc.  S  726,  providing  rel- 
ative to  the  foreclosure  of  mortfcages  tiiat  after 
the  filing  of  the  commissioner's  report  Judg- 
ment must  be  docketed  by  the  clerk  for  any  bal- 
ance- remaining  due,  a  docketed  entry  of  a  de- 
ficiency judgment  by  the  clerk  was  a  judgment 
from  which  an  appeal  could  be  taken  even  though 
it  was  void,  because  the  judgment  of  foreclosure 
contained  no  provision  for  the  docketing  of  any 
deficiency,  as  a  void  judgment  may  be  appealed 
from. 

In  Bank.  Appeal  from  Superior  Court, 
Butte  County ;  H.  D.  Gregory,  Judge. 

Action  by  Samael  Ewlng  against  the  Rich- 
vale  Land  Company  and  others.  From  a 
Judgment  for  plaintiffs,  defendant  named  ap- 
peals. On  motion  to  dismiss  the  appeal. 
Motion  denied, 

J.  Oscar  Goldstein,  of  Ohlco,  for  appellant. 
Mastick  &  Partridge,  of  San  Francisco,  and 
James  A.  McGregor,  of  Oronvllle,  for  re- 
spondent 

MBLVIN,  J.  A  Judgment  of  foredosure 
was  entered  on  February  25,  1916,  and  an 
appeal  was  taken  on  April  29,  1916.  That 
appeal  has  been  dismissed  on  motion  of  ap- 
pellant The  Judgment  was  on  two  promis- 
sory notes  each  for  $4,593,  and  by  it  a  sale  of 
the  premises  covered  by  the  mortgage  was  or- 
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dered,  but  tbere  was  no  express  ivoTlsion  for 
tlie  docketing  of  any  deficiency.  The  prop- 
erty was  sold  for  $6,000,  a  return  sbowlng 
this  fact  was  filed,  and  on  April  22,  1916,  the 
clerk  docketed  a  deficiency  Judgment  against 
appellant  In  the  sum  of  $6,617.30.  On  April 
24,  1916,  RlchTale  Land  Company  appealed 
from  this  deficiency  Judgment,  and  respond- 
ent has  moved  to  dismiss  the  appeal  upon  the 
ground  that  such  a  Judgment  Is  not  appeal- 
able. 

Appellant  Insists  that  there  is  no  doubt 
that  the  deficiency  was  entered  without  au- 
thority of  law;  that  while  the  original  Judg- 
ment as  given  by  the  court  directed  the  com- 
missioner to  conduct  the  sale  of  the  premises 
and  to  apply  the  proceeds  to  the  payment  of 
the  notes,  interest,  etc.,  there  was  no  adjudi- 
cation of  a  personal  liability  against  appel- 
lant wbidi  would  authorize  the  clerk  under 
the  terms  of  section  726,  Code  of  Ciyll  Pro- 
cedure, to  docket  a  Judgment  for  any  balance 
remaining  due;  and  that  in  the  absence  of  a 
judgment  of  personal  liability,  such  a  dock- 
eted entry  is  void  (citing  Scamman  v.  Bon- 
slett,  118  Cal.  93,  60  Pac.  272,  62  Am.  8t 
Bep.  226;  Herd  T.  Tuohy,  133  Cal.  66,  66 
Pac.  138,  and  other  authorities).  But  if  we 
concede  this  much  of  appellant's  position,  we 
are  not  aided  In  the  solution  of  the  only  ques- 
tion presented  by  this  motion  which  is  this: 
Is  the  clerk's  entry  of  a  deficiency  Judgment 
separately  appealable? 

At  the  oral  argument  it  was  suggested  that 
relief  from  the  apparent  lien  created  by  the 
void  entry  should  have  teen  sought  by  appro- 
priate motion  in  the  lower  court  to  set  aside 
and  cancel  the  clerk's  entry  made  without 
authority,  and  that  if  such  a  motion  were  de- 
nied, an  appeal  might  have  been  prosecuted 
from  the  order  of  the  court,  if  one  were 
made,  refusing  to  expunge  the  clerk's  unau- 
thorized entry.  In  other  words,  the  objection 
to  entertaining  such  an  appeal  la  that  by  so 
doing  this  court  would  recognize  the  mere 
clerical  function  of  a  ministerial  officer  as  a 
judicial  act  The  answer  to  this  argument  is 
that  the  docketed  entry  of  the  clerk  amounts 
to  a  void  Judgment,  and  that  appellant  is  en- 
titled to  relief  from  such  Judgment  on  ap- 
peal, because  this  court  has  repeatedly  recog- 
nized the  right  to  appeal  from  a  void  Judg- 
ment In  this  behalf  appellant  cites  In  re 
Bullock,  75  Cal.  419,  17  Pac.  540;  Merced 
Bank  v.  Rosenthal,  99  Cal.  39,  31  Pac.  849,  33 
Pac.  732,  and  Page  v.  Superior  Court  76  Cal. 
372,  18  Pac.  385. 

The  first  of  these  was  an  appeal  from  an 
order  directing  an  administrator  to  file  his 
account  and  settling  gald  account  To  the 
contention  that  the  order  was  void  and  there- 
fore not  appealable  the  court  replied  that 
void  orders  may  be  appealable,  saying: 

"Whether  an  order  is  appealable  is  to  be  de- 
termined by  what  it  purports  to  determine,  not 
by  what  may  be  its  actual  operative  effect" 

The  second  was  a  case  In  which  appellant 
made  the  contention  that  the  Judgment  was 


void  because  It  was  delivered  by  one  whose 
term  as  a  Judge  of  the  superior  court  had  ex- 
pired.  Respondent  conceded  that  an  appeal 
will  lie  from  a  void  Judgment,  but  insisted 
that  an  api)eal  may  only  be  taken  from  a 
court  to  a  court,  and  as  appellant  denied  the 
existence  of  the  purported  court,  he  also 
questioned  the  right  to  appeal  from  its  so- 
called  Judgment  This  court  held,  however, 
that  although  an  appeal  might  not  be  the 
only  remedy  it  would  lie. 

In  Page  v.  Superior  Court  supra,  the  mat- 
ter decided  was  that  an  entry  of  dismissal  in 
the  clerk's  "register  of  actions"  was  not  a 
Judgment  of  dismissal  in  contemplation  of 
law,  and  that  subsequent  orders  of  the  court 
were  made  with  full  authority.  In  the  course 
of  the  discussion,  after  pointing  out  the  final- 
ity of  a  Judgment  entered  in  the  Judgment 
book  by  the  clerk  where  i)ower  to  enter  such 
Judgment  is  given  him,  the  conrt  said: 

"On  the  other  band,  if  the  case  be  one  in 
which  the  clerk  has  no  power  to  make  the  en- 
tries because  of  a  counterclaim  or  cross-com- 
plaint, the  clerk's  jndgment  may  be  set  aside  by 
the  conrt  or  may  be  appealed  from.  A  void 
judgment  is  appealable,  and  it  may  be  set  aside 
as  cumbering  the  records." 

We  think  that  these  authorities,  and  par- 
ticularly the  one  from  which  we  quote  the 
above  paragraph,  sustain  appellant's  position. 
The  moving  party  in  this  proceeding  has  filed 
no  brief,  and  our  own  industry  has  discov- 
ered no  authorities  conflicting  with  those  cit- 
ed by  appellant  Under  section  726,  Code  of 
ClvU  I  ^ocedure,  it  is  provided  that,  in  proper 
cases,  "Judgment  must  then  be  docketed  by 
the  clerk,"  after  the  filing  of  the  commission- 
er's report  "for  such  balance  against  the  de- 
fendant or  defendants  personally  liable  for 
the  debt,  and  It  becomes  a  lien  on  the  real 
estate  of  such  Judgment  debtor."  While  the 
Judgment  as  docketed  by  the  clerk  derives  its 
Judicial  force.  If  any,  from  the  original  deci- 
sion of  the  court,  it  is  nevertheless  a  separate 
and  distinct  Judgment  from  that  of  foreclo- 
sure— is  so  made  by  the  statute.  In  a  sense, 
the  Judgment  of  foreclosure  is  interlocutory, 
and  the  deficiency  Judgment  is  final,  the 
clerk's  function  being  to  record  the  court's 
determination  when  made  definite  by  the  sale 
of  the  mortgaged  property.  If  a  deficiency 
Judgment  is  entered  without  authority,  it  is 
nevertheless  a  Judgment  in  form.  In  this 
case  the  clerk  docketed  such  a  Judgment  If, 
under  the  authorities  cited  by  appellant  his 
act  was  not  supported  by  the  decision  of  the 
court,  nevertheless  the  void  Judgment  would 
be  appealable,  Just  as  an  appeal  might  be 
taken  from  a  Judgment  of  dismissal  entered 
by  a  clerk  without  power  under  the  statute 
because  of  the  existence  of  a  counterclaim  or 
cross-complaint  If  his  act  was  in  all  re- 
spects proper  and  done  under  full  authority 
of  law,  the  Judgment  is  one  from  which  an 
appeal  will  lie.  The  question  regarding  its 
validity  will  come  properly  before  us  when 
we  shall  be  called  upon  to  decide  the  appeal 
on  the  merits.    This  court  may  not  In  this 
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proeeeding  make  final  dlspositton  of  the  case 
as  appellant  wishes. 
Tbe  motion  is  denied. 

We  concur:    ANGEff/LOTTI,  O.  J.;    HBN- 
SHAW,  J.;  SHAW,  J.;   SIX)8S,  J. 


(17$  Cal.  10») 
COLUSA  &  H.  R.  CO.  V.  LEONARD  et  aL 
(Sac.  2570.) 

(Supreme  (>>urt  of  California.     Sept.  14,  1917. 
Reliearioc  Denied  Oct  11,  1917.) 

1.  Eminent  Domain  ®=>98— Condemnation- 
Damages— Intebfebence  WITH  Flood  Wa- 
ters. 

An  element  of  damages  in  condemnation  of 
Itart  of  a  tract  for  railroad  right  of  way  is  de- 

greciation  in  value  of  tbe  remainder  of  tne  tract 
rom  tbe  enhanced  danger  from  floods,  because  of 
the  railroad  interfering  with  escape  of  waters. 

2.  Evidence  $=3544  —  Opinions  —  Flow  or 
Flood  Watebs. 

Opinions  that  proposed  railroad  construction 
would  interfere  with  free  passage  of  flood  waters 
is  not  such  expert  testimony  that  farmers  may 
not  gire  it 

8.  Eminent  Domain  «s>9&-Condbmnation— 
Damages. 

That  the  construction  of  a  railroad  will  in- 
terfere with  the  function  of  drainage  which  a 
water  course  performed  is  an  element  of  dam- 
ages in  condemnation  for  right  of  way;  Cit. 
Code,  i  465,  subd.  6,  while  fulowing  a  railroad 
to  construct  its  road  across,  along,  or  on  a  wa- 
'  ter  course,  requiring  it  to  restore  the  water 
course  to  its  former  state  of  usefulness  as  near 
as  may  be. 

4.  Eminent  Domain  9=s>8ft— Condemnation— 

CoNSTBDCnON. 

Where  the  plan  on  which  the  road  is  to  be 
built  is  shown  in  condemnation  for  right  of  way, 
damages  from  construction  according  to  soch 
plan  are,  under  Code  Civ.  Proc  {  1248,  subd.  2, 
to  be  assessed  in  the  condemnation  proceeding. 

5.  TaiAL  «=»267(3)—Instbxjction8— Modify- 
ing Request. 

Striking'  part  of  a  requested  instructioD  is 
not  error,  where  all  that  was  eliminated  was 
implied  in  that  given. 

e.  Trial  «=>267(4)— Condemnation— Damag- 
es—Instbuctions. 

It  is  enoagh  in  condemnation  proceedings  to 
instruct  that  the  damage  for  which  compensation 
is  to  be  made  is  the  damage  to  the  property  it- 
self, without  using  the  words  of  the  requested  in- 
struction that  the  property  itself  must  suffer 
some  diminution  in  substance. 
7.  Eminent  Domain  $s»203(1)  -Condemna- 
tion—Damages— Evidence. 

Relative  to  damages  to  the  remaining  lands 
of  defendant  from  construction  of  railroad  over 
the  part  condemned,  by  obstruction  of  flow  of 
flood  waters,  the  nature  of  the  proposed  construc- 
tion over  the  land  of  another,  bearing  on  the 
qnestion  of  sufficient  outlet,  may  be  shown. 

In  Bank.  Appeal  from  Superior  Court, 
Glenn  County;  Wm.  M.  Finch,  Judge. 

Condemnation  proceeding  by  tlTe  Colusa  & 
Hamilton  Railroad  Company  against  Ella 
Glenn  Leonard  and  another.  From  the  Judg- 
ment for  damages,  plaintiff  appeals.  Af- 
firmed. 

Frank  Freeman  and  Geo.  R.  Freeman,  both 
of  Willow,  for  appellant,    Ben  F.  Gels  and 


Duard  F.  Geis,  botb  of  Willow,  and  Arthur 
O.  Huston,  of  Woodland,  for  respondents. 
Sullivan  &  Sullivan  and  Theo.  J.  Roche,  U 
San  Francisco,  and  Devlin  ft  Devlin,  of  Sac- 
ramento, amid  ciute; 

HENSHAW,  J,  PlainOff  by  this  action  In 
eminent  domain  sought  to  acquire  as  a  road- 
way for  its  railroad  a  strip  of  land  running 
north  and  south,  in  part  dividing,  and  in  part 
on  the  westerly  boundary  of,  the  farming 
lands  of  defendants,  lliese  lands,  in  all 
about  560  acres,  are  low-lying  lauds,  in  a 
natural  state  subject  to  overflow  from  the 
Sacramento  river.  They  are  situated  In  the 
county  of  Glenn,  and  the  Sacramento  river 
forms  their  easterly  boundary.  On  this  river 
frontage  is  built  a  high  and  strong  levee,  con- 
structed in  1910,  after  the  exceptionally  high 
floods  of  1909.  Notwithstanding  that  In  the 
years  that  have  elapsed  the  flood  waters 
have  risen  to  the  height  attained  in  1909. 
the  levees  have  confined  tbe  waters  of  the 
river  and  there  has  been  no  overflow.  In  the 
earlier  years  before  the  erection  of  tbe 
levees,  at  flood  seasons,  the  river  overflowed 
Its  banks  some  12  times  in  46  years.  Some 
distance  to  the  west  of  the  levee  is  an  irri- 
gating canal  with  banks  not  so  high  as  the 
leve«,  but  still  several  feet  higher  than  the 
embankment  proposed  to  be  built  on  the  rail- 
road right  of  way,  for  it  should  here  be  said 
that  this  case  was  tried  under  plans  and 
drawings  showing  the  construction  whldi 
the  railroad  proposed  to  make — ^In  part  a 
low  flu,  in  part  trestlework  for  the  passaRe 
of  flood  or  storm  waters.  Defendants  set  up 
two  elements  of  special  damage:  First,  that 
the  construction  of  the  railroad  In  the  man- 
ner contemplated  and  the  severance  of  the 
larger  tract  from  the  portion  sought  to  be 
condemned,  by  reason  ot  the  flood  waters  of 
the  Sacramento  river,  1(M)  acres  of  land  ly- 
ing west  of  the  proposed  right  of  way  would 
be  damaged  to  the  extent  of  $25  per  acre; 
the  second,  under  like  averment,  was  to  the 
effect  that  the  lands  lying  east  of  the  pro- 
posed right  of  way— 495  acres — would  be 
damaged  to  the  extent  of  $35  per  acre.  Evi- 
dence upon  these  matters  was  admitted  by 
the  court,  and  the  Jury,  under  this  evidence, 
found  the  damage  arising  from  these  causes 
to  be  $15  an  acre ;  or,  in  other  words,  tbe 
Jury  found  that  the  market  value  of  the  land 
had  been  or  would  be  depreciated  by  virtue 
of  this  railroad  construction  to  the  extent  of 
$15  per  acre. 

This  cause  was  first  decided  by  the  dis- 
trict court  of  appeals,  and  was  taken  over  by 
this  court  for  the  further  consideration  of 
two  propositions:  The  first,  whether  defend- 
ants were  entitled  to  recover  damages  be- 
cause of  this  asserted  flood  danger ;  and,  sec- 
ond, if  they  were,  whether  or  not  the  evi- 
dence offered  by  defendants  upon  the  matter 
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was  not  too  remote^  specnlatlve,  and  uncer- 
tain to  afford  tbe  basis  for  an  award  of  dam- 
ages. 

11]  The  law  governing  tbe  consideration  of 
the  question  of  damage  Is,  first,  the  familiar 
provision  of  section  14,  art  1,  of  the  Consti- 
tution, to  the  effect  that  "private  property 
shall  not  be  taken  or  damaged  for  public  use 
without  Just  compensation;"  and,  second, 
subdivision  2  of  section  1248  of  the  Code  of 
Civil  Procedure,  which  declares  that,  if  the 
property  sought  to  be  condemned  constitutes 
only  a  part  of  a  larger  parcel,  the  court  or 
Jury  must  ascertain  and  assess  the  damages 
wMch  will  accrue  to  the  portion  not  sought 
to  be  condemned,  by  reason  of  Its  severance 
from  the  portion  sought  to  I>e  condemned, 
and  tbe  construction  of  the  improvement  In 
the  manner  proposed  by  the  plaintiff.  Ap- 
pellant's position  may  be  thus  stated:  Re- 
spondents' claim  of  special  damage  grows  out 
of  an  asserted  depreciation  in  tbe  market 
value  of  their  property,  because  the  proposed 
work  of  ^appellant  will  Impede  the  free  pas- 
sage of  flood  waters  If  a  flood  should  come 
upon  such  land,  and  this  retardation  of  tbe 
natural  passage  of  the  flood  waters  over  the 
land  will  result  in  a  destruction  of  growing 
crops  and  in  other  .similar  Injuries  to  their 
property.  (This  la  not  controvertible,  for 
such,  in  truth,  is  respondents'  evidence.) 
Next,  argues  appellant,  every  owner  of  prop- 
erty in  California  may  use  all  legitimate 
means  to  protect  his  land  against  flood  wa- 
ters, even  though  that  protection  shall  result 
in  actual  and  appreciable  injury  or  damage 
to  another's  property,  for  that  damage  is  un- 
der our  law  damnum  absque  injuria.  Such, 
in  truth,  are  our  uniform  decisions.  Iiamb  v. 
Reclamation  District,  73  Cal.  125,  14  Pac. 
625,  2  Am.  St.  R^.  775;  McDanlel  v.  Cum- 
mlngs,  83  Cal.  515,  23  Pac.  795,  8  L.  R.  A. 
575; 'Gray  v.  Reclamation  Dist  No.  1500,  163 
Pac.  1024. 

Appellant  admits  that  if  its  taking  of  the 
land,  and  the  use  which  it  proposes  to  make 
of  the  land  taken,  actually  and  physically 
Interfered  with  tbe  natural  or  artiflclal  pro- 
tection against  flood  possessed  by  the  untak- 
en  portion  of  the  tract,  if,  for  example,  the 
use  to  be  made  of  the  land  involved  a  cutting 
of  tbe  levee  or  any  other  similar  act,  compen- 
sation for  this  would  be  Justly  allowable. 
But,  so  runs  its  argument,  if  it  owned  the 
strip  of  land  sought  to  be  taken,  it  would  be 
within  its  legal  rights  in  building  the  em- 
bankment in  the  legitimate  use  and  protec- 
tion of  its  property,  even  if  the  construction 
did  increase  the  danger  of  damage  by  floods 
to  the  remaining  land,  and  that  as  it  could 
unquestionably  do  this  as  the  owner  of  the 
land,  without  making  compensation  to  the 
adjacent  landowner  for  injuries  which  might 
result  from  its  necessary  and  proper  works, 
so  here,  in  tills  condemnation  suit,  such  pro- 
spective damage,  even  though  it  be  said  that 
it  would  be  in  truth  a  real  damage,  cannot 


legally  be  used  to  Increase  respondent's 
award. 

This  argument  is  not  only  persuasive  but 
forceful.  The  fallacy  of  it,  however,  lies  In 
this  consideration,  what  a  man  may  leg{<lly 
do  In  the  exercise  of  his  rights  of  ownership 
is  not  Identical  in  fact  or  in  principle  with 
what  he  may  Justly  be  called  upon  to  pay  in 
the  acquisition  of  such  ownership.  A  simple 
illustration  will,  we  think,  plainly  Illustrate 
our  meaning.  A  municipality  owns  a  block 
of  land  in  a  highly  desirable  residence  quar- 
ter of  the  city.  It  proceeds  to  build  thereon 
a  hospital  for  contagious  diseases — in  short,  a 
pesthouse.  The  direct  and  immediate  effect 
of  this  is  to  d^reclate  to  a  very  substantial 
extent  tbe  value  of  tbe  surrounding  residence 
property.  But,  while  the  court  might  listen 
with  sympathetic  ear  to  the  lamentations  of 
the  owners  of  those  properties,  it  could  not 
salve  their  grief  by  compensation  in  terms 
of  money,  because  the  city  was  exercising 
one  of  its  unquestioned  rights  of  ownership, 
and  the  Injury  which  that  exercise  inflicted, 
though  real,  was  damnum  absque  injuria. 
But,  in  the  same  residence  section,  the  city 
by  eminent  domain  seeks  to  condemn  one- 
half  of  a  block  owned  by  an  individual  for 
the  purpose  of  erecting  thereon  a  pesthouse. 
The  depreciation  in  the  value  of  the  remain- 
ing property  is  marked,  and  measurable  in 
terms  of  money.  If  the  city  sought  to  buy 
from  the  owner  at  private  purchase  this 
same  property,  no  one  would  question  but 
that  the  owner  would,  and  properly  would, 
fix  as  a  purchase  price  a  sum  which  would 
compensate  him  for  the  inevitable  reduction 
in  value  of  the  remaining  part  of  his  land. 
When  the  city  goes  Into  court  to  acquire  this 
same  property  by  Judicial  decree,  the  same 
elements  fairly  enter  Into  the  transaction 
and  are  admissible  in-  evidence  under  the 
very  terms  of  our  law.  Therefore  the  ques- 
tion before  us  is  not  what  an  owner  may  do 
with  bis  own  property  without  liability  for 
the  damage  which  bis  legal  acts  may  inflict 
upon  his  neighbor's  property,  but  It  is  what 
is  the  fair  price  for  the  purchaser  to  pay  for 
that  property,  where  avowedly  he  pri^oses 
to  use  it  lu  such  a  way  as  wiU  directly  op- 
erate to  depreciate  the  value  of  tbe  untaken 
part  of  the  realty? 

This  principle,  it  wlU  be  found,  is  recog- 
nized in  all  tbe  adjudications.  In  tills  state 
we  do  not  permit  the  owner  of  lower  lands 
to  interfere  with  tbe  natural  surface  flow 
from  tbe  lands  above,-  to  the  detriment  of 
those  latter  lands.  In  other  states  the  com- 
mon-law rule  to  tbe  contrary  Is  adopted.  In 
those  other  states,  as  a  brief  consideration 
of  their  authorities  will  show,  it  Is  uniform- 
ly held  that.  In  eminrait  domain  proceedings, 
the  injury  to  the  remaining  lauds,  which  may 
result  from  interference  with  the  surface 
flow,  la  a  proper  element  for  the  considera- 
tion of  the  Jury  in  fixing  its  award  of  dam- 
ages, and  this,   of  course,  notwithstanding 
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tlie  fact  that  under  their  law  the  same  In- 
terference  could  be  occasioned,  without  lia- 
bility to  damage,  by  one  who  was  the  owner 
of  the  property.  Thus  says  Lewis  (2  Lewis, 
E3m.  Don),  f  490): 

"It  would  be  difficult  to  enumerate  the  Tarloua 
elements  of  damatres  proper  to  be  considered 
when  part  of  a  tract  is  taken.  •  •  •  Any  in- 
terference with  the  drainage  of  the  land,  or  with 
the  flow  of  surface  water,  or  with  the  water 
supply,  are  recognized  by  all  authorities  as  prop- 
er items  to  be  taken  into  account  in  assessing 
the  damages," 

In  support  of  the  text  may  be  dted  Fam- 
ham,  Waters  and  Water  Bights,  H  357,  904 ; 
Walker  v.  Old  Colony  &  Newport  R.  R.  Co., 
103  Mass.  10,  4  Am.  Rep.  500 ;  Arkansas  Val- 
ley, etc.,  Ry.  Co.  v.  Witt,  19  Okl.  262,  91  Paa 
897,  13  L.  R.  A.  (N.  S.)  237,  and  note;  W.  W. 
Railroad  Co.  v.  Kuhn,  38  Kan.  104,  18  Pae. 
75 ;  Churchill  v.  Beethe,  48  Neb.  87.  66  N.  W. 
992,  35  L.  R.  A.  442.  It  follows,  therefore, 
that  the  court  was  right  in  recognizing  the 
principle  that  a  depreciation  in  the  value  of 
the  remaining  lands  caused  by  the  enhanced 
danger  of  floods  was  a  proper  element  of 
damage  to  go  before  the  Jury. 

[2]  We  come  next  to  the  character  of  the 
evidence  which  the  court  allowed  to  go  before 
the  Jury  In  support  of  the  claim  for  special 
damage.  Herein  respondents  admit  that  the 
proposed  works  of  appellant  would  impair  the 
value  of  their  remaining  land  only  in  the  event 
of  flood,  and,  conversely,  if  there  was  no  possi- 
bility of  flood  there  would  be  no  depreciation 
In  value  because  of  the  works.  Upon  this  ap- 
pellant argues  that  its  proposed  use  of  the  land 
would  not  in  the  slightest  increase  the  danger 
of  the  flood;  that  if  a  flood  did  result  It 
would  occur  through  no  contributing  act  or 
fault  of  appellant;  and  that  the  evidence 
shows  that,  by  virtue  of  the  massive  levee 
construction,  any  real  danger  of  a  flood  has 
been  eliminated.  Second,  appellant  argues 
that,  as  established  by  the  evidence  of  re- 
spondents, the  damage  which  appellant's 
works  would  cause  In  the  event  of  flood 
would  arise  only  from  the  fact  that  those 
works  retarded  the  free  flow  of  the  flood  wa- 
ters off  of  the  remaining  portion  of  respond- 
ents' land;  that  appellant's  expert  evldMice 
demonstrated  that  these  proposed  works 
would  not  so  retard  the  water,  as  ample  pas- 
sageways for  the  water  were  left  in  the 
embankment;  and  that  the  conflicting  evi- 
dence was  that  of  tmqualifled.  Inexpert  farm- 
ers, whose  testimony  should  not  have  been 
received. 

Touching  the  flrst  of  these  matters.  It  Is 
sufficient  to  say  that,  unless  it  could  be  es- 
tablished that  the  danger  of  flood  was  abso- 
lutely eliminated,  the  Improbability  of  such  a 
flood  occurring  goes  only  to  the  weight  of 
evidence  as  aftecting  a  lessening  of  value, 
rather  than  to  the  admissibility  of  the  evi- 
dence itself.  It  cannot  be  said,  as  matter  of 
law,  that  plaintiff's  proof  of  the  strength  and 
Bufiiciency  of  the  levees  demonstrated  that  no 
flood  would  ever  again  occur.    Upon  the  sec- 


ond proposition  In  its  objection  to  the  admis- 
sibility of  the  evidence,  appellant  bears  down 
too  bard  on  but  one  phase  of  the  testimony 
given  by  the  farmer  witnesses  of  respondents. 
In  effect,  they  were  called  upon  to  testify  to 
their  knowledge  of  past  floods  and  flood  con- 
ditions, to  their  luiowledge  of  the  value  of 
the  farming  real  estate,  and  to  their  knowl- 
edge or  belief  as  to  the  effect  which  appel- 
lant's proposed  work  would  have  in  depre- 
dating the  value  of  respondents'  real  estate 
because  of  the  retardation  of  flood  waters 
which  would  result  If  the  works  were  con- 
structed as  proposed.  Upon  this  last  branch 
of  Inquiry  these  witnesses,  now  generally 
speaking,  did  testify  as  to  their  belief  that 
the  proposed  works  would  interfere  with  the 
free  passage  of  the  flood  waters,  would  cause 
the  waters  to  stand  longer  upon  respondents' 
lands,  and  that  this  danger  did  appreciably 
reduce  the  market  value  of  those  lands. 
Only  in  the  sense  that  they  testified  to  the 
inadequacy  of  the  proposed  works  as  grant- 
ing free  and  unimpeded  passage  to  the  flood 
waters  can  it  be  said  that  their  testimony 
was  at  all  in  the  nature  of  expert  evidence, 
going  to  the  character  and  adequacy  of  the 
proposed  works  to  relieve  from  flood  waters. 
But  manifestly  this  Is  not  the  kind  of  expert 
testimony  forbidden  to  be  received,  but  is 
rather  of  the  character  held  admissible  in 
such  cases  as  Sowden  v.  Idaho  Quartz  Min- 
ing Co.,  55  Cal.  451 ;  E^y  v.  Lowden,  70  CaX. 
552,  11  Pac  838;  Posachane  W.  Co.  v.  Stan- 
dart,  97  Cal.  480,  32  Pac.  532 ;  Nolan  v.  No- 
lan, 155  Cal.  476,  101  Pac.  520,  132  Am.  St. 
Rep.  99,  17  Ann.  Cas.  1056;  and  Gallatin  v. 
Corning  Irrigation  Co.,  163  CaL  419,  126 
Pac.  864,  Ann.  Cas.  1914A,  74. 

It  Is  concluded,  therefore,  that  the  court 
of  appeal  was  correct  in  Its  Judgment,  which 
Judgment  expresses  the  same  conclusions  as 
those  here  presented.  The  foregoing,  there- 
fore, may  be  considered  as  an  amplification 
of  the  opinion  of  the  court  of  appeal,  to 
which  reference  has  been  made,  which  is 
hereby  aaopted,  and  which  is  as  follows: 

"Plaintiff  commenced  the  action  to  condemn  a 
right  of  way  for  plaintiffs  railroad  over  defend- 
ants' land,  containing  11.93  acres.  Defendants 
answered  that  the  construction  of  the  railroad  as 
proposed  by  plaintiff  would  cause  defendants 
great  damage  and  expense  for  various  alleged 
reasons  and,  among  others,  the  following: 

"(9)  That  the  amount  of  land  within  Uie  aaid 
right  of  way  sought  to  be  taken  and  condonned 
herein  by  the  said  plaintiff  for  the  said  railroad 
right  of  way  is  11.93  acres,  and  the  value  of 
the  said  land  is  the  sum  of  $300  per  acre,  and 
the  value  of  the  interest  of  the  said  defendants 
is  the  sum  of  $3,579. 

"(10)  That  the  construction  of  the  railroad 
in  the  manner  contemplated  and  proposed  by  the 
plaintiff,  will  sever  the  larger  tract,  not  sought 
to  be  condemned,  into  two  parts,  to  wit:  One 
part  lying  west  of  the  proposed  right  of  way, 
containing  100.17  acres,  and  one  part  lying  east 
of  the  proposed  right  of  way  containing  4135.57 
acres. 

"11.  That  ail  of  the  said  lands  of  the  said  de- 
fendants are  subject  to  overflow  by  and  from 
the  flood  waters  of  the  Sacramento  river,  and 
that  the  said  flood  waters  do  flow  to,  upon,  over. 
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across,  and  away  from  the  lands  of  the  said  de- 
fendants, and  all  of  the  said  lands  lie  along,  and 
are  adjacent  to,  the  said  Sacramento  river.  That 
the  construction  of  the  proposed  railroad  across 
the  said  lands  of  the  said  defendants,  in  the 
manner  proposed  bj  the  said  plaintiff,  will  inter- 
fere with,  obstruct,  and  prevent  the  free  flow  of 
the  flood  waters  of  and  from  the  said  Sacramen- 
to river,  that  will  come  upon  the  said  lands  of 
the  said  defendants  from  flowinR  over,  across, 
and  away  from  the  said  lands  of  the  said  defend- 
ants, and  will  cause  the  said  flood  waters  to 
back  up,  accumulate,  be  held  back,  and  stand 
upon  the  said  lands  of  the  said  defendants  lying 
oa  the  east  side  of  the  proposed  right  of  way. 

"(12)  That  the  construction  of  the  railroad  in 
the  manner  contemplated  and  proposed  by  plain- 
tiff, and  the  severance  of  the  larger  tract,  not 
sought  to  be  condemned,  from  the  portion  sought 
to  be  condemned,  and  by  reason  of  the  flood  wa- 
ters of  the  Sacramento  river  that  will  come  up- 
on, back  up,  accumulate,  be  held  back  and  up- 
on the  lands  that  lie  west  of  the  proposed  right 
of  way,  to  wit,  the  100.17  acres,  will  be  damaged 
to  the  extent  of  $25  per  acre,  making  a  total 
damage  to  the  said  lands  lying  on  the  west  side 
of  the  proposed  right  of  way  of  $2,504.25. 

"(13)  That  the  construction  of  the  railroad  in 
the  msnner  contemplated  and  proposed  by  the 
plaintiff,  and  the  severance  of  the  larger  tract, 
not  sought  to  be  condemned,  from  the  portion 
sought  to  be  condemned,  and  by  reason  of  the 
flood  waters  of  and  from  the  Sacramento  river, 
that  will  come  npon,  back  up,  accumulate,  be 
held  upon  the  said  lands  of  the  said  defendants 
that  lie  east  of  the  proposed  right  of  way,  to  wit, 
the  485.37  acres,  will  be  damaged  to  the  extent 
of  $35  per  acre,  making  a  total  damage  to  the 
said  lands  lying  on  the  east  side  of  the  pro- 
posed right  of  way  of  $16,987.95." 

The  issue  of  damages  raised  by  the  plead- 
ings was  submitted  to  and  tried  by  a  jury, 
and  the  questions  given  them  by  the  court 
were  answered  as  follows: 

"(1)  We,  the  jury,  in  the  above-entitled  action, 
ascertain  to  be  and  assess  the  market  value  of 
the  land  sought  to  be  condemned  by  plaintiff, 
belonging  to  defendant,  to  wit:  11.93  acres  for 
right  of  way  at .    Answer:   $175  per  acre. 

"(2)  We,  the  jury,  ascertain  to  be  and  assess 
the  depreciation  in  the  market  value  of  the  land 
not  taken  by  reason  of  the  construction  of  the 
railroad  in  the  manner  proposed  at ,  An- 
swer:   $15  per  acre. 

"(3)  We,  the  jury,  assess  the  value  of  the 
fencing  on  the  right  of  way  to  be  $507. 

"(4)  We,  the  jury,  ascertain  and  assess  the 
cost  of  the  foncine  for  said  right  of  way  to  be 
$480. 

"(5)  We,  the  jury,  ascertain  and  assess  the 
cost  of  the  one  60  ft.  crossing  and  one  40  ft. 
crossing  with  cattle  guards  to  be  $400." 

Judgment  passed  for  defendants  according- 
ly, from  which  plalntifT  appeah9  under  the 
alternative  method. 

The  located  line  of  the  railroad  runs  prac- 
tically nortb  and  south,  through  the  counties 
of  Glenn  and  Colusa,  parallel  with  the  west 
bank  of  the  Sacramento  river,  varying  with 
Its  course,  but,  at  the  place  Involved,  Is  over 
balf  a  mile  west  of  the  river  at  the  nearest 
point,  that  point  being  called  Jacinto,  where 
defendants  reside.  The  located  line  follows 
along  the  west  line  of  defendants'  prc^erty, 
frotn  Its  south  boundary,  for  the  first  three- 
quarters  of  a  mile,  to  a  point  where  a  coun- 
ty road,  called  Bayllss-Jaclnto  road,  runs  east 
and  west  through  the  land  to  Jacinto  and  the 
river.  North  of  this  road  the  located  line 
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continues  north  through  the  property  a  qnar- 
ter  of  a  mile,  leaving  about  100  acres  on  the 
west  side  of  the  track  and  about  87  acres  on 
the  east  side.  The  tract  on  the  south  con- 
sists of  about  400  acres.  In  the  entire  tract 
are  597.47  acres,  and  the  Sacramento  river  Is 
Its  east  boundary.  In  1910  a  substantial 
levee  was  built  along  the  west  bank  of  the 
river,  replacing  the  old  one,  to  protect  this 
land  and  other  lands  from  river  overflow. 
Some  4llstance  west  of  this  levee  Is  what  is 
called  the  Sacramento  Valley  West  Side  Ca- 
nal Company  Irrigating  canal,  25  feet  wide 
on  the  bottom,  and  25  to  30  feet  wide  at  the 
top,  the  excavation  being  thrown  out  on  its 
banks  on  either  side,  but  not  so  high  as  the 
levee.  This  canal  is  about  half  a  mile  east  of 
the  located  line  of  the  railroad. 

The  points  urged  on  appeal  are:  (1)  That 
all  the  evidence  as  to  flood  waters  "was  er- 
roneously admitted  as  too  remote,  speculative 
and  uncertain";  (2)  that  evidence  was  admit- 
ted as  to  the  effect  of  the  proposed  railroad 
construction  upon  the  flow  of  such  waters 
"by  witnesses  without  any  knowledge  what- 
ever, on  that  subject  which  should  be  han- 
dled only  by  men  trained  in  such  matters"; 
(3)  that,  conceding  such  evidence  to  have 
been  properly  admitted,  "it  is  insufficient  to 
warrant  the  verdict  rendered  as  to  deprecia- 
tion npon  the  lands  not  taken,  for  the  evi- 
dence and  verdict  show  that  the  verdict  was 
based  wholly  upon  this  floodwater  'bogey- 
man'"; (4)  that  "It  clearly  appears  that  there 
Is  a  well-defined,  natural,  and  regular  chan- 
nel or  watercourse  within  which  all  this 
flood  water,  when  it  escapes  from  the  river, 
at  all  times  flows,  which  watercourse  finally 
deposits  this  water  In  Colusa  basin"  and 
hence  "subdivision  5  of  section  465  of  the 
Olvll  Code  takes  care  of  such  a  situation." 

In  the  case  of  Colusa,  etc.,  R.  R.  Co.  v. 
Glenn,  reported  in  25  Cal.  App.  634,  144  Pa& 
993,  the  rule  for  computing  damages  was 
stated  as  given  In  Blunck  v.  Chicago  &  N.  W. 
By.  Co.,  142  Iowa,  146,  120  N.  W.  73??,  as  fol- 
lows: 

"The  real  question  in  sach  cases  being  how 
much  has  the  market  value  of  the  property  been 
diminished  by  taking  the  right  of  way  therefrom, 
it  is  manifest  that  in  determining  and  fixing 
such  damages  all  matters  and  conditions  which 
may  reasonably  be  expected  to  follow  the  loca- 
ti<Mi  and  operation  of  the  road  and  affect  the 
value  of  the  land  should  be  considered." 

In  the  (pinion  the  court,  by  Mr.  Jnstloe 
Burnett,  said: 

"If  there  is  a  reasonable  probability  that  the 
construction  of  plaintiff's  railroad  as  contem- 
plated will  augment  the  damage  to  the  land 
caused  by  flood  waters,  of  course  this  is  a  cir- 
cumstance to  be  considered  by  the  jury  in  arriv- 
ing at  a  proper  award.  Whether  there  is  such 
reasonable  probability  is  a  matter  of  opinion 
based  upon  certain  physical  facts  which  are  de- 
tailed by  some  of  the  witnesses.  From  plain- 
tiff's showing  the  inference  would  follow  that  no 
probable  damage  would  ensue  from  this  source 
and  that  the  market  value  of  the  land  would  not 
be  aflEected  by  this  circumstance."  (The  testimo- 
ny of  an  expert  witness  is  quoted,  in  which  the 
witness  stated  in  effect  that  the  velocity  of  the 
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inereamd  quantity  of  water  would  cause  it  "to  I 
paaa  off  in  the  aame  length  of  time  as  now.  \ 
The  trestlee  that  we  have  located  on  this  road  | 
will  take  care  of  all  the  water  that  comes  on  the 
Qlenn  place,  no  matter  where  it  comes  from.") 
Continuing,  it  was  said  in  the  opinion:  "There 
was  expert  evidence,  however,  on  behalf  of  de- 
fendant to  the  effect  that  the  railroad  as  intend- 
ed to  be  constructed  would  hold  back  the  water 
on  something  like  480  acres  of  land.  On  this 
assumption  the  opinion  was  expressed  that  the 
market  value  would  be  greatly  depreciated. 
We  are  not  prepared  to  say  that  there  was  no 
basis  for  such  opinion.  The  matter  is,  of  Course, 
somewhat  speculative,  depending  upon  various 
contingencies,  but  if,  thereby,  the  market  value 
of  the  land  is  diminished,  defendant  has  the 
right  to  make  proof  of  it,  and  there  is  no 
available  method  by  which  to  show  this  fact  ex- 
cept through  the  opinion  of  competent  wit- 
nesaes." 

This  case  inyolved  an  Inquiry  Into  condi- 
tions similar  In  most  respects  to  those  exist- 
ing In  the  present  case.  The  land  lies  nortb 
of  and  adjoining  the  present  defendants'  land 
and  Is  crossed  by  the  proposed  railroad,  and 
wonld  be  affected  by  the  construction  of  the 
road  In  much  the  same  manner.  The  two 
cases  are  so  nearly  alike  as  to  make  the  same 
principles  of  law  equally  applicable  to  both 


[3]  The  evidence  showed  In  the  instant 
case  that,  prior  to  the  construction  of  the 
present  levee  In  1910,  the  river,  In  flood  sea- 
sons, sometimes  three  or  four  times  in  one 
season,  overflowed  Its  banks  and  the  levee 
formerly  constructed  at  a  depth  of  two  or 
three  feet,  and  the  waters  spread  out  over 
the  back  country  at  Jacinto  to  and  beyond 
the  west  line  of  defendants'  land,  "a  solid 
sea  of  water,"  as  witnesses  described  it, 
three  or  four  feet  deep;  that  the  banks  of 
the  canal,  whldi  was  built  prior  to  the  levee 
of  1910,  gave  way  In  places  and  melted  down 
under  the"  pressure — in  fact  were  practically 
submerged ;  that  the  trend  of  these  flood  wa- 
ters was  south  and  westerly,  and  as  they 
subsided  found  their  way  into  a  depression 
or  slough  which  carried  off  the  remaining 
waters;  and  it  is  this  so-called  watercourse 
on  which  idalntlff  relies  In  making  Its  point 
4.  We  may  here,  as  well  as  elsewhere,  dis- 
pose of  this  point  Section  465  of  the  Ovil 
Code  dedares  that  a  railroad  corporation  has 
power: 

"  •  •  •  (6)  To  construct  their  roads  across, 
along,  or  upon  any  stream  of  water,  water 
course,  *  •  •  which  the  route  of  its  road  in 
tersects,  crosses,  or  runs  along,  in  such  manner 
as  to  afford  secnrity  for  life  and  property;  but 
the  corporation  shall  restore  the  stream  or  wa- 
tercourse •  »  •  thus  intersected  to  its  for- 
mer state  of  usefulness  as  near  as  may  be,  or  so 
that  the  railroad  shall  not  unnecessarily  impair 
Its  usefulness  or  injure  its  franchise." 

The  evidence  was  that  the  proposed  track 
of  plaintiff's  roadbed  traversed  substantially 
this  depression  on  the  west  slope  of  it,  al- 
though there  was  evidence  that  this  so-called 
channel  Is  at  places  west  of  the  located  track. 
A  90-foot  trestle  was  provided  for  at  a  point 
not  far  from  midway  of  the  lower  tract  of 
land,  and  another  of  the  same  length  at  a 
point  in  the  north  tract,  the  purpose  being 


to  allow  flood  water  to  pass  to  and  from  ea«A 
side  of  the  track.  One  question  was  whether 
these  openings  sufficiently  served  their  pur- 
pose, which  will  be  given  attention  later. 

The  evidence  was  that  this  depression,  or 
trough,  or  slough,  as  It  Is  variously  termed  by 
witnesses,  has  its  head  near  the  Sacramento 
river  upon  the  land  north  of  defendants'  land 
and  was  a  dralnway  for  the  overflow  water 
after  the  main  body  had  subsided.  It  could 
hardly  be  properly  termed  such  watercuiirse 
as  Is  referred  to  in  the  Code.  But,  treating 
it  as  such,  the  plaintiff  had  no  right  so  to 
construct  its  roadbed  as  to  Interfere  with  the 
free  and  unobstructed  office  which  this  slough 
or  channel  performed  and,  If  It  did  so,  such 
Interference  would  constitute  an  element  of 
damages  to  defendants.  The  principle  in- 
volved was  applied  in  Coates  v.  A.,  T.  &  S.  F. 
Ry.  Co.,  1  Cal.  App.  441,  82  Pac.  640;  S.  P. 
R.  R.  Co.  V.  Hart,  3  Cal.  App.  11,  84  Pac.  2ia 
In  this  connection  plaintiff  urges  the  doc- 
trine which  treats  flood  waters  as  a  conmi<» 
enemy  against  which  a  landowner  may  pro- 
tect himself,  though  to  the  detriment  of  an 
abutting  landowner,  citing  Sangulnnetti  v. 
Pock,  136  Oal.  446,  69  Pac.  98,  98  Am.  St 
Rop.  169,  among  other  cases,  where  the  doc- 
trine was  quite  fully  gone  into  In  connection 
with  Mormon  slough  in  San  Joaquin  county. 

We  can  hardly  think  plaintiff  serious  in  its 
contention  that  before  it  becomes  an  abut- 
ting landowner  at  all  and  Is  merely  seeking  a 
right  of  way  by  condemnation  proceedings, 
it  may  defend  against  damages  claimed  for 
what  may  happen  in  the  future  should  it  be- 
come such  abutting  owner  and  should  after- 
wards carry  out  its  proposed  improvement 
We  see  no  merit  in  this  branch  of  appellant's 
argumoit.  Nor  do  we  thluk  the  defense  made 
under  section  465  of  the  OvU  Code  maintain- 
able. 

[4]  It  appeared  that  plaintiff's  proposed 
road  over  this  strip  of  land  was  to  be  con- 
structed upon  a  deflnlte  plan,  which  was  pre- 
sented to  the  court  and  Jury  as  part  of  its 
case,  showing  how  the  roadbed  or  embank- 
ment was  to  be  built  its  width  being  18  feet 
on  t<H>;  that  10  feet  of  the  top  was  to  be 
surfaced  with  gravel  15  Inches  thick  into 
which  ties  were  to  be  Imbedded  and  tamped, 
and  on  top  of  these  ties  the  rails  to  be  fas- 
tened, making  a  solid  embankment  about  3^ 
feet  high ;  that  a  trestle  90  feet  wide  in  the 
embankment  at  a  definite  place  In  the  lower 
piece  of  land  and  anotHer  of  like  dimen- 
sions in  the  upper  tract,  and  culverts  at  the 
Bayliss-Jaclnto  road,  were  to  be  constructed. 
In  short,  the  case  was  tried  as  though  there 
was  a  completed  structure  of  the  dimensions 
given  in  the  plan  laid  before  the  Jury. 

At  this  point  we  may  dispose  of  another 
question  raised  in  appellant's  brief,  namely, 
that  whatever  damage  may  be  caused  by 
some  negligence  in  constructing  the  roadbed, 
or  by  some  improper  construction  thereof, 
"may  be  recovered  by  appropriate  actions  by 
the  parties  damnified  when  such  damages  oc- 
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car,  and  nothing  should  be  allowed  on  the 
theory  that  such  negligence  may  happen," 
citing  Turpen  y.  TurlocU  Irrigation  District, 
141  Cal.  1,  T4  Pac.  29S.  The  action  was 
tried,  as  we  have  stated,  on  a  theory  which 
conceded  tliat  the  question  of  damages,  what- 
ever they  might  be,  would  be  considered  on 
the  assamption  that  the  roadbed  was  to  be 
constructed  npon  the  plan  laid  before  the 
Jury.  In  the  Turpen  Case  the  question  was 
ns  to  damages  arising  after  the  construction 
of  the  works.  We  are  not  to  deal  with  the 
question  as  though  It  had  first  arisen  after 
the  completion  of  the  road.  We  are  dealing 
with  the  law  under  condenmation  proceed- 
ings. Section  1248  of  the  Code  of  Civil  Fi-o- 
cedure  furnishes  the  rule,  which  is : 

"  ♦  *  •  (2)  If  the  property  sought  to  be 
condemned  constitutes  only  a  part  of  a  larger 
parcel,  the*  damages  which  will  accrue  to  the 
portion  not  sought  to  be  condemned,  *  •  • 
and  the  construction  of  the  improvement  in  the 
manner  proposed  by  plaintiff." 

In  the  case  of  Oonnlff  v.  San  Francisco,  67 
OaL  46,  50,  7  Pac.  41,  the  court  quoted  from 
Pumpelly  v.  Green  Bay  Co.,  13  WaU.  166,  20 
L.  Ed.  567,  as  follows: 

"Where  real  estate  is  actually  invaded  by  su- 
perinduced additions  of  water,  earth,  sand,  or 
other  material,  or  by  any  artificial  structure 
placed  on  it  so  as  effectually  to  destroy  or  im- 
pair its  usefulness,  it  ia  a  taking  within  the 
meaning  of  the  Constitution." 

In  Reardon  v.  San  Francisco,  66  Cal.  492, 
605,  6  Pac  317,  320,  56  Am.  R^.  109,  the 
court  gave  a  direct  answer  to  appellant's  con- 
tention.   It  said : 

"We  are  of  opinion  that  the  right  assured  to 
the  owner  by  this  provision  of  the  Constitution 
is  not  restricted  to  the  case  where  he  is  enti- 
tled to  recover  as  for  a  tort  at  common  law.  If 
he  is  consequently  damaged  by  the  work  done, 
whether  it  is  done  carefully  and  with  skill  or 
not,  he  is  •  *  •  entitled  to  compensation  for 
such  damage  under  this  provision.  This  pro- 
vision was  intended  to  assure  compensation  to 
the  owner,  as  well  where  the  damage  is  direct); 
inflicted,  or  inflicted  by  want  of  care  and  skill 
as  where  the  damages  are  consequential,  and 
for  which  damages  be  bad  no  right  of  recovery 
at  the  common  law." 

See  a  clear  statement  of  the  rule  In  Chi- 
cago V.  Taylor,  125  U.  S.  161,  8  Sup.  Ct  820, 
31  L.  Ed.  638. 

It  ai4)eared  from  the  statements  of  witness- 
es for  defendants  that  they  based  their  Judg- 
ment as  to  the  depredation  ot  defendants' 
property  in  considerable  part  upon  the  effect 
of  plaintiff's  rrad  as  it  is  to  be  constructed, 
would  have  in  holding  tmck  the  flood  waters 
of  the  Sacramento  river.  This  same  class  ot 
evidence  was  held  admissible  in  the  Glenn 
Oase,  supra,  and  we  see  no  reason  to  change 
our  opinion  on  the  subject.  The  testimony 
as  to  the  effect  which  the  proposed  railroad 
would  have  la  here,  as  it  was  in  the  Glenn 
Case,  Irreconcilably  conflicting.  Witnesses,  a 
large  number  of  them,  testified  that  the  tres- 
tles provided  for  in  the  roadway  were  wholly 
Inadequate  to  allow  the  large  volume  of  wa- 
ter coming  over  the  land  in  flood  times  to 
pass  through  them;  that  the  necessary  effect 


of  the  railroad  embankment  would  be  to  bold 
the  water  back  a  ctmslderable  length  of  time 
longer  than  It  would  be  under  conditions  as 
they  now  exist,  and  would  result  In  the  de- 
struction of  crops  which  would  otherwise  es- 
cape by  the  water  passing  off  much  more 
quickly  than  it  coufd  when  held  back,  as  it 
must  be,  by  the  railroad.  Disputing  the  fact, 
but  recognizing  the  rule  as  to  conflicting  evi- 
dence, appellant  contends  that  the  danger  of 
such  damage  occurring  is  too  remote  and  un- 
certain to  be  a  Just  element  of  damages. 
This  contention  is  based  chiefly  on  the  pro- 
tection now  given  the  land  by  the  levee, 
which  has  stood  against  the  flood  waters 
since  1910,  and  because  of  the  further  pro- 
tection afforded  by  the  canal  embankments. 
This  latter  protection  may  be  dismissed  frwn 
oonslderatlon  for  the  evidence  was  that, 
should  the  levee  give  way,  the  canal  em- 
bankments would  not  withstand  the  pressure 
of  flood  waters.  It  is  matter  of  common 
knowledge  that  levees  are  by  no  means  im- 
pregnable or  that  they  furnish  an  Insurance 
against  the  assaults  and  ravages  of  flood  wa- 
ters. There  is  always  possible  Increase  in 
the  height  of  the  flood  plane  arising  either 
from  unusual  rainfall  or  from  other  system 
of  levees,  which  increase  the  demand  upon 
previously  constructed  systems.  There  Is 
danger  from  the  encroachment  of  the  river  It- 
self in  undermining  constructed  levees  by 
washing  away  the  margin  of  the  bank  usual- 
ly left  between  the  levee  and  river,  and  it 
was  in  evidence  tluit  the  river  had  washed 
away  40  feet  in  one  place  in  Its  tendency  to 
reach  the  levee.  Gophers  and  squirrels  are 
constant  enemies  whose  attacks  are  not  al- 
ways visible.  There  is,  too,  an  element  dt 
danger  from  the  ease  vrith  which  a  personal 
enemy  of  oneself  or  some  neighbor  may  with 
dynamite  destroy  the  levee  temporarily,  in 
the  height  of  a  flood.  These  are  some  of  the 
risks  to  which  landowners  living  under  levee 
systems  are  subjected.  While  it  is  true  that 
levees  enhance  the' value  of  land  which  they 
protect.  It  is  also  true  that  it  would  give  still 
greater  value  to  the  land  if  the  landowners 
could  be  assured  that  such  levees  would  nev- 
er give  way  to  flood  waters. 

In  the  Glenn  Case,  under  conditions  of  fact 
substantially  the  same  as  here,  we  said : 
_  "The  matter  is,  of  course,  somewhat  specula- 
tive, depending  upon  various  contingencies,  but 
if,  thereby,  the  market  vulue  of  the  land  is  di- 
minished, defendant  has  the  right  to  make  proof 
of  it,  and  there  is  no  available  method  by  which 
to  show  this  fact  except  through  the  opinion 
of  competent  witnesses." 

There  were  other  elements  besides  this 
one  of  Sanger  from  flood  waters  which  were 
considered  by  the  Jury,  but  we  think  it  must 
be  conceded  that  the  verdict  cannot  be  Jus- 
tified by  these  other  elements  alone,  for  wit- 
nesses stated  that  their  estimates  of  dam- 
ages necessarily  Included  consideration  of 
damages  from  flood  waters. 

We  are  brought  to  the  question :  Were  the 
witnesses  competent  to  testify  to  the  facts 
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upon  which  the  Jury  based  their  verdict  ?  Most 
of  defendants'  witnesses  were  farmers  who 
ha'd  been  f&mlllar  with  flood  eondltloos  In  that 
neighborhood  and  the  ^ect  upon  the  lands  of 
defendants  for  20  or  30  years,  and  were  also 
familiar  with  the  market  value  of  land  In 
the  vicinity.  They  were  Informed  of  the  plan 
proposed  for  the  construction  of  the  rail- 
road, as  we  have  outlined  It,  and  were  aaked 
whether  or  not  It  would  depreciate  the  value 
of  the  land  not  taken.  Answering  that  it 
would,  they  were  asked  to  state  bow  much 
per  acre,  and  answered  giving  various  es- 
timates mnning  from  $15  to  $30  per  acre. 
Tlien  followed  their  reasons,  among  whldi 
was  the  opinion  that  the  trestles  would  not 
carry  the  water  coming  to  them  in  flood  over- 
flows and  that  the  water  would  be  "held 
back,"  as  they  expressed  it,  and  prevented 
from  passing  off  freely  and  thus  cause  the 
damage  which  In  part  was  included  in  their 
estimate.  There  was  evidence  that  the  dam- 
age to  crops  depended  upon  the  length  of 
time  the  water  stood  on  them.  Their  testi- 
m<Miy  was  corroborated  by  that  of  civil  en- 
gineer Bayard  Knock,  who  gave  It  as  hla 
opinion  that  the  railroad  embankment  would 
back  the  water  to  the  river;  that  it  would 
ke^  vr&ler  from  getting  west  of  the  track 
antd  deepen  It  east;  that  the  trestles  would 
relieve  it  some,  but  how  much  he  could  not 
aay;  tliat  It  "would  make  a  difference  in  the 
fastness  with  whl<di  the  water  got  off" ;  but 
bow  much  l<Miger  it  would  take  the  water  to 
pass  off  than  under  present  conditions  he 
could  not  say.  It  seems  to  us,  however,  that 
an  intelligent  farmer  who  bad  observed  the 
action  of  flood  waters  for  many  years  would 
be  competent  to  give  an  opinion  that  two 
openings,  each  00  feet  long  and  S  feet  high 
and  half  a  mile  apart,  would  not  allow  the 
flood  waters  3  or  4  feet  deep  flowing  with 
smne  velocity  and  spreading  over  four  or  flve 
hundred  acres  to  pass  through  them  as  rap- 
idly as  it  would  accumulate  against  the  rail- 
road embankmwit;  and  that  the  embankment 
would  have  a  tend^icy  to  "back  up"  the  wa- 
ter and  keep  it  from  peeing  ott  as  freely 
as  it  otherwise  would,  especially  as  the  road 
is  located  so  as  to  obstruct  the  depression  in 
the  land,  niore  or  less,  which. otherwise  would 
help  to  hasten  the  flow  dt  the  water.  These 
physical  facts,  whldi  the  fanners  must  have 
confirmed  from  their  everyday  escperience, 
would,  it  seems  to  us,  need  no  expert  civil 
engineer  to  verify.  Such  testimony  may  not 
be  so  convincing  as  that  of  persons  trained  in 
a  school  of  practical  hydraulic  engineering, 
but  we  think  It  was  competent 

[t]  Plaintiff  asked  the  following  instruc- 
tion: 

"In  ascertaining  the  damages  to,  or  depre- 
ciation in,  the  market  value  of  that  part  of  the 
property  of  the  defendants,  Ella  Glenn  Leonard 
and  Charles  L.  Leonard,  not  sought  to  be  taken 
in  this  proceeding,  you  are  not  to  indulge  in 
speculation,  sunnise,  or  conjecture.  The  law 
does  not  reqnire  plaintiff  to  pay  damages  or 
-compensate  for  depreciation  of  the  market  value 


of  the  property,  not  sought  to  be  taken  in  this 
action,  based  upon  speculation,  surmise,  or  con- 
jecture; [in  other  words,  you  are  instructed 
that  no  damage  to,  or  depreciation  of,  the 
market  value  of  that  portion  of  the  property  in- 
volved here,  not  soufcht  to  be  taken  in  this  pro- 
ceeding, by  reason  of  flood  waters  can  be  based 
upon  speculation,  surmise,  or  conjecture]." 

The  court  struck  out  the  concluding  para- 
graph marked  in  brackets.  The  instruction, 
as  given,  implied  all  that  was  stated  in  the 
eliminated  portion  and  it  must  be  presumed 
that  the  jury  applied  it  to  evidence  relating 
to  flood  waters  as  well  as  to  other  evidence. 

[(]  The  court  refused  the  following  in- 
struction: 

"The  law  does  not  authorise  a  remedy  for 
every  diminution  of  the  value  of  the  property 
that  is  caused  by  a  public  improvement.  The 
damage  for  which  compensation  is  to  be  made 
is  a_  damage  to  the  property  itself,  and  does 
not  include  a  mere  infringement  of  the  owner's 
pleasure  or  enjoyment.  Merely  rendering  pri- 
vate property  less  desirable  for  c^tain  pur- 
poses, or  even  causing  personal  annoyance  in 
Its  use,  will  not  constitute  the  damage  contem- 
plated by  law ;  but  the  property  itself  must 
suffer  some  diminution  in  sulMtance  or  be  ren- 
dered intrinsically  less  valuable  by  reason  of 
the  public  use." 

The  court  gave  the  following  Instruction: 
"After  you  have  determined  the  market  value 
of  the  strip  of  land  sought  to  be  condemned 
for  the  right  of  way,  you  must  then  ascertain 
and  assess  the  amount  of  depreciation  of  t^e 
market  value,  if  any,  which  may  accrue  to  the 
portion  of  the  land  not  taken  by  reason  of  the 
construction  of  the  railroad  in  the  manner  pro- 
posed. This  damage,  if  any,  wUI  be  determined 
by  aacertainine,  in  the  same  manner  as  here- 
tofore stated,  the  market  valne  for  cash  of  those 
portions  of  said  tract  not  taken,  as  it  was  on 
the  23d  day  of  December,  1913,  and  by  deduct- 
ing therefrom  the  market  value  for  ca^  of  said 
property  after  the  severance  and  the  proposed 
railroad  is  constructed.  The  difference  between 
these  values,  if  there  shall  be  any,  will  be  the 
amount  of  the  depreciation  of  the  market  value 
of  the  land  not  taken.  The  law  fixes  this  method 
of  ascertaining  the  damages,  and  it  is  your 
duty  to  follow  it." 

The   court   also   instructed   the   Jury  as 

follows: 

"Unless  you  find  by  a  preponderance  of  evi- 
dence that  the  owners  of  the  land  sought  to  be 
condemned  in  this  proceeding  will  be  disturbed 
in  their  enjoyment  of  some  right  to  which  they 
are  entitled  to  make  use  of  in  connection  with 
their  land,  you  cannot  find  that  they  were  dam- 
aged within  the  sense  of  the  Constitution  of  the 
state  of  California,  which  provides  that  they 
shall  receive  full  compensati(Mi  for  the  taking 
or  damage  of  the  land  in  a  proceeding  of  this 
character.  Ton  are  instructed  that  the  market 
value  of  the  land  sought  to  be  condemned  in 
this  action  is  not  to  be  determined  by  its  value 
for  any  particular  use,  but,  resulting  from  a 
consideration  of  all  the  uses  for  which  it  is 
adapted  and  to  which  it  may  be  applied.  It  is 
only  when  the  market  value  of  the  land  is  di- 
minished by  a  public  use  that  It  can  be  said 
to  have  sustained  such  damaRe  as  will  entitie  the 
owner  to  receive  compensation." 

There  were  several  instructions  whldi  In 
effect  told  the  Jury  that  the  damage  con- 
templated by  the  Constitution  is  the  damage 
to  the  property  itself,  considered  with  refer- 
ence to  the  uses  to  which  it  was  adapted. 
The  court  did  not  in  terms  say  that  "tha 
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property  Itself  mnst  suffer  some  diminution 
in  substance  or  be  rendered  intrinsically  less 
valuable  by  reason  of  the  public  use,"  but 
the  Jury  must  haye  unders'tood  from  the  in- 
structions that  they  were  considering  the 
damage  to  the  property  Itself,  which  neces- 
sarily meant  "some  diminution  in  substance." 
Indeed,  while  lawyers  may  understand  what 
those  terms  mean,  It  Is  doubtful  whether  a 
Jury  would  be  enlightened  by  hearing  them 
given.  "Diminution!  In  substance"  might, 
unexplained,  be  understood  to  mean  the 
digging  up  and  carrying  away  the  soil,  which, 
of  course.  Is  not  Intended  by  the  term.  We  do 
not  think  the  refusal  to  give  the  Instruction 
wns  prejudicial. 

Some  other  Instructions  are  criticised,  but 
M'e  do  not  think  it  necessary  to  comment  upon 
th4m  particularly.  The  instructions  given 
were  clear  and  accurate  statements  of  the  law 
and  if  there  was  evidence  relating  to  matters 
which  might  have  Influenced  the  Jury  im- 
properly— for  example,  danger  of  loss  of 
«tock  by  breaking  down  the  railroad  com- 
pany's fences,  or  danger  to  persons  In  cross- 
ing, or  of  personal  annoyance  or  Iniringement 
of  the  owner's  pleasure — such  evidence,  no 
doubt,  if  any  there  was,  would  have  been 
limited  by  instructions  If  requested.  >\  e  can- 
not see  that  the  plaintiff  was  prejudiced  to 
an  extent  requiring  a  reversal  by. any  in- 
structions given  or  refused. 

[7]  But  one  objection  to  rulings  on  evi- 
dence is  complained  of  and  this  related  to 
the  admission  of  testimony  as  to  the  con- 
stmcitlc(n  of  the  raUroad  across  Charles 
Glenn's  land  Immediately  north  of  defend- 
ants' laud.  It  appeared  that  the  plans  con- 
templated a  roadway  or  embankment  abont 
the  same  as  over  defendants'  land  with  one 
60-foot  trestle.  As  the  flood  waters  of  the 
river  first  entered  upon  the  land  from  the 
Cbarles  Glenn  land  and  as  the  character  of 
the  railroad  construction  over  his  land  had 
a  certain  effect  lower  down,  the  evidence 
was  admissible.  The  court  limited  it  to  the 
Charles  Glenn  land. 

The  Judgment  and  order  appealed  from  are 
thraefore  afflrmed. 

We  concur:  AKGELLOTTI,  C.  J.;  MSXt- 
VIN,  J.;  SHAW,  J.;  SLOSS,  J.;  LAW- 
LOR,  J. 


Or,i  Cal.  489) 

HART  V.  FRESNO  TRAOmON  CO. 
(S.  F.  728&) 

(Supreme  Court  of  California.    Jane  18,  1017. 
Rehearing  Denied  July  1^  1917.) 

1.  CARBIEBS  €=3238— iNJtnilES  to  PASSEMaEBS 

— Wao  IS  A  Pabsknoeb. 
A  person  may  become  a  passenger,  without 
having  come  into  the  carrier's  vehicle,  if  the  sur- 
roanding  circumstances  show  an  intent  on  his 
part  to  become  a  passenger,  and  an  acceptance 
«f  bim  by  the  carrier  as  a  passenger. 


2.  Cabbiebs  «=>320r2)  —  Iitjitbies  to  Passen- 
GEBS— Evidence— SuFTiciBNCT. 

Evidence  held  to  make  a  jury  question 
whether  plaintiff  running  for  a  car  had  become 
a  passenger,  so  as  to  render  the  carrier  liable 
for  his  injuries. 

3.  Cabbiebs  «=»347(5)  —  Injttbies  to  Passen- 

OEBS  —  BOABOINQ  MOVINO  CAB  —  QUESTION 

roR  Jubt. 
Intending    passenger's    contributory    negli- 
gence in  attempting  to  board  a  moving  car  is  for 
the  jury,  since  it  is  not  negligence  per  se  for  one 
to  board  a  moving  street  car. 

4.  Tbiai,    «s»194(2)— Irstbuotions— Mattebs 
OF  Fact. 

The  mere  fact  that  the  court  began  an  in- 
struction "it  Is  claimed  by  plaintiff"  did  not 
make  the  instruction  one  on  matters  of  fact, 
where  the  instruction  embodied  a  fair  statement 
of  the  probative  tendency  of  the  evidence. 

5.  Appeal  and  Ebbob  ®=3l033(4)— Ekbob  Fa- 

VOBABLE— InBTBUCTIONS. 

Error,  if  any,  in  submitting  the  issues  wheth- 
er plaintiff  could  recover  on  the  theory  that  he 
was  a  passenger  or  whether  the  company  was 
liable  for  failure  to  exercise  ordinary  care,  con- 
ceding plaintiff  not  to  have  been  a  passenger,  is 
not  prejudicial  to  the  carrier,  since  the  submis- 
sion of  ordinary  care  was  unduly  favorable  to 
the  carrier. 

Department  1.  Appeal  from  Superior 
Court,  Fresno  County;  George  E.  Church, 
Judge. 

Action  by  Harvey  J.  Hart  against  the 
Fresno  Traction  Company.  BYom  a  Judgment 
for  plaintiff,  and  order  denying  new  trial,  de- 
fendant appeals.    Affirmed. 

Everts  &  Ewlng  and  Short  &  Sutherland, 
all  of  Fresno  (Carl  E,  Lindsay,  of  Fresno,  of 
counsel),  for  appellant  B.  S.  Van  Meter  and 
O.  K.  Bonestell,  both  of  Fresno,  for  re- 
spondent 


VICTOR  B.  SHAW,  Judge  pro  tem.  Ac- 
tion to  recover  damages  for  a  personal  in- 
Jury  alleged  to  have'  been  sustained  by  plain- 
tiff as  a  result  of  defendant's  negligence. 
Judgment  for  $760  followed  a  verdict  In  favor 
of  plaintiff.  The  appeal  la  by  defendant  from 
an  order  of  court  made  upon  a  statement  of 
the  case  denying  its  motion  for  a  new  trial. 

At  the  time  of  the  alleged  injury  to  plain- 
tiff, defendant  owned  an  electric  railway 
npon  which  it  as  a  common  carrier,  operated 
cars  between  the  city  of  Fresno  and  a  station 
at  its  eastern  terminus  known  as  Sunny  Side 
Vineyard,  over  which.  In  connection  with  a 
street  car  system  of  said  city.  It  transported 
passengers  between  said  points.  The  cause 
of  action,  as  sufficiently,  although  perhaps 
Inartlstlcally,  stated  in  the  complaint  is 
based  upon  the  theory  that  plaintiff  at  the 
time  In  question,  although  he  had  not  en- 
tered defendant's  car,  was  nevertheless  a 
passenger  thereon  by  reason  of  the  fact  that 
defendant's  employes,  by  their  acts,  had  ac- 
cepted his  offer  to  become  such,  and  that  in 
boarding  the  car  he  was  by  reason  of  defend- 
ant's n«gllgent  operation  thereof  thrown  to 
the  ground  and  Injured. 

[1]  That  one,  though  not  inside  of  a  car- 
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TleT'a  vebicle,  may  nevertheless  as  to  the 
carrier  occupy  the  position  of  a  passenger 
entitled  to  the  highest  degree  of  care  must 
be  conceded.  Jaquette  v.  Capital  Xractlou 
Co.,  84  App.  D.  C.  41,  25  D.  R,  A.  (N.  S.)  407. 
The  rule  is  that: 

"A  person  may  become  a  passenger,  without 
havinc  come  into  the  carrier's  vehicle,  if  the  sar- 
rounding  circumstances  show  an  intent  on  bis 
part  to  become  a  passenger  and  an  acceptance  of 
nim  by  the  carrier  as  a  passenger."  Hutohinson 
on  Carriers  {3d  Ed.)  f  1005;  Nilson  v.  Oakland 
Traction  Co.,  10  Cal.  App.  103,  100,  101  Pac 
413. 

12]  The  contention  of  appellant  is  that  the 
evidence  is  insufilcient  to  show  that  respond- 
ent brought  himself  within  the  rule  stated. 
While  not  questioning  the  exlstiog  of  cir- 
cumstances clearly  showing  an  intention  on 
the  part  of  plaintiff  to  become  a  passenger. 
It  is  insisted  that  such  intention  was  not  com- 
municated to  defendant,  nor  any  circum- 
stances shovn  from  which  an  acceptance  of 
plaintiff  as  a  passenger  by  defendant  could 
be  implied. 

In  our  opinion  the  contention  possesses  no 
merit  It  appears  that  plaintiff,  with  four 
others  with  whom  be  was  employed,  went 
to  Sunny  Side  station  with  the  Intention  of 
boarding  one  of  defendant's  cars  as  a  pas- 
senger for  EYesno.  When  they  got  there  It 
was  raining,  and  as  the  car  had  not  arrived 
they  tool:  shelter  under  a  tree  some  125  feet 
in  the  distance  short  of  the  point  where  the 
car  usually  stopped  at  the  end  of  the  track. 
Upon  its  arrival,  which  it  appears  was  late, 
plainUff  and  his  companion  started  hurriedly 
from  their  shelter  to  the  car,  but  before  they 
reached  it  the  conductor  changed  the  trolley, 
and  the  car,  contrary  to  the  usual  custom, 
was  Immediately  started  upon  its  reverse 
course  at  a  speed  of  some  four  or  five  miles 
per  hour,  but  slowed  down  a  little,  enabling 
plaintiff's  companions  who  were  ahead  of  him 
to  board  the  same.  Plaintiff  followed  the 
moving  car  at  a  fast  walk  or  trot,  and  as  it 
slowed  down  to  the  speed  at  which  he  was 
walking,  and  while  the  conductor  and  motor- 
man  were  looking  back  at  him,  he  grasped 
the  upright  handrail  of  the  car  and  Jumped 
on  the  step  thereof,  at  which  time  the  car 
was  propelled  forward  with  a  sudden  Jerk, 
causing  plaintiff  to  slip  and  lose  his  foothold 
upon  the  step  and  let  go  the  handrail,  as  a 
result  of  which  he  was  thrown  to  the  ground 
and  sustained  the  alleged  injury.  In  our 
opinion,  the  uncontro verted  evidence  offered 
tended  to  show  that  plaintiff  Intended  to 
boar3  the  car  to  be  carried  as  a  passenger; 
that  defendant's  servants  in  charge  thereof 
knew  of  his  intention  so  to  do,  and,  as  in- 
dicating their  consent  to  receive  him  and  his 
companions  as  passengers,  reduced  the  speed 
of  the  car,  and  saw  or  ought  to  have  seen 
what  he  was  doing,  and  understood  or  ought 
to  have  understood  his  purpose  in  doing  it. 
The  circumstances  shown  clearly  tended,  as 
between  the  parties,  to  establish  the  relation 
of  carrier  and  passenger.    Berry  v.  St  Louis 


Transit  Co.,  211  Mo.  88,  109  S.  W.  661 ;  Bur- 
ger v.  Omaha  A  C.  B.  St  R.  R.  Co.,  139  Iowa, 
W5, 117  N.  W.  36, 130  Am.  St  Rep.  343. 

[3]  Whether  or  not  plaintiff  was  a  pas- 
senger on  defendant's  car,  and  as  such  suf- 
fered Injury  through  defendant's  negligence, 
were  questions  for  the  determination  of  the 
Jury,  as  likevrise,  since  it  is  not  negligence 
per  se  for  one  to  get  on  a  moving  street  car 
(AUson  ▼.  Oakland  Traction  Ca,  supra; 
Nellis  on  Street  Railroads,  vol.  1,  {  259; 
O'Mara  v.  St  Louis  Transit  Co.,  102  Mo.  App. 
202,  76  S.  W.  680),  was  the  question  of  his  al- 
leged contributory  negligence.  Upon  each 
of  such  questions  the  verdict  Implies  a  finding 
favorable  to  plaintiff. 

14]  There  is  no  ground  for  the  contention 
that  the  court  charged  the  Jury  with  req>ect 
to  matters  of  fact.  The  instruction  which 
forms  the  subject  of  this  complaint  begins 
with  the  words,  'it  4s  claimed  by  the  plain- 
tiff," which  assertion  is  followed  by  a  fair 
statement  of  what  his  evidence  tends  to 
prove.  Conceding  that  the  requested  instruc- 
tion as  to  the  burden  of  proof  was  a  iHoper 
one  and  should  have  been  given,  nevertheless 
the  failure  to  give  it  could  not  possibly  have 
prejudiced  any  substantial  right  of  de- 
fendant 

.[(]  Appellant  also  insists  that  it  was  prej- 
udiced by  reason  of  the  court  Instructing  the 
Jury  upon  the  right  of  plaintiff  to  recover 
up<«i  two  theories — one  to  the  effect  that 
If  found  to  be  a  passenger,  as  such  he  was 
entitled  to  the  exercise  of  the  hl(^est  degree 
of  care  by  defendant  and  the  other  to  the 
effect  that,  If  he  was  not  a  passenger,  but 
attempting  to  become  such,  the  law  Imposed 
npoD  defendant  the  exercise  of  ordinary  care 
only.  As  hereinbefore  stated,  not  only  was 
the  cause  of  action  as  stated  in  the  complaint 
based  upon  the  theory  that  plaintiff  was  a 
passenger,  but  the  evidence  clearly  tended 
to  establish  such  fact,  hence  defendant  as  to 
plaintiff,  was  in  duty  bound  to  exercise  the 
highest  degree  of  care.  Now,  conceding  (but 
nof  so  holding,  since  it  is  not  necessary  to 
so  decide)  that  the  court  erred  in  giving  the 
Instruction  based  upon  facts  requiring  de- 
fendant to  exercise  ordinary  care  only,  it 
could  not  have  been  prejudiced  thereby.  In- 
deed, as  to  defendant  obviously  the  Instrac- 
tion  was  favorable  rather  than  otherwise. 

Objections  to  some  of  the  questions  pro- 
pounded with  the  view  of  proving  the  extent 
of  plaintiff's  injuries  should  have  been  sus- 
tained. For  Instance,  plaintiff's  employer 
was  asked  whether  or  not  there  was  any 
kind  of  carpenter  work  which,  upon  being 
requested,  plaintiff  refused  to  do,  to  which 
he  answered,  "Yes."  Conceding  questions  of 
this  nature  improper  since  plaintiff  nwiy 
have  arbitrarily  refused,  it  Is  apparent  lo 
view  of  ample  evidence  given  as  to  the  extent 
of  the  injury  suffered,  that  no  prejudice  re- 
sulted therefrom.  They  were  not  calculated 
to  influence  the  Jury  in  arriving  at  its  verdict 
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Our  attention  Is  directed  to  no  prejudicial 
error,  and  the  order  appealed  from  Is  af- 
firmed. 

We  concur :     SHAW,  J.;    8LOSS,  J. 


<31  Cat.  App.  76)      . 

McKJNNELL  r.  HANSEN  et  at    (L.  A.  S939.) 

<Supreme  Court  of  California.    Aug.  4,  1917.) 

1.  Appbai,  and  Ersob  «=a757(l,  3)— Bribf»— 
Incobpobati.iiq  Evidence. 

Where  appeal  is  taken  under  Code  Civ. 
Proc.  §!  953a-053c,  judgment  will  not  be  re- 
verged  because  of  insufficiency  of  evidence  to 
justify  findings  of  fact,  where  briefs  do  not 
contain  any  portion  of  judgment  roll,  nor 
enough  evidence  to  enable  court  to  determine 
merits  of  objections  urged,  but  show  that  the 
record  contains  testimony  besides  that  quoted 
relating  to  findings  in  question. 

2.  Appeal  and  Error  «=i»G31  —  Record  — 
Pbintinq. 

Record  on  appeal  may  be  prepared  under 
Code  Civ.  Proc.  ff  953a-053c,  as  amended  in 
1915,  even  though  appeal  is  on  judgniput  roll 
alone,  and  such  record  need  not  be  printed,  but 
may  be  typewritten  under  Supreme  Court  rule  7 
(119  Pac.  xi). 

In  Bank.  Appeal  from  Superior  Court, 
San  Diego  County ;  C.  N.  Andrews,  Judge. 

Action  by  Anna  C.  McKlnnell  against  Het- 
tle  Hansen  and  another.  From  Judgment 
for  defendants,  plaintiff  appealed  to  the  Dis- 
trict Court  of  Appeal,  where  the  Judgment 
was  affirmed.  Application  for  hearing  In 
Supreme  Court  denied. 

He  following  is  the  opinion  of  Conrety. 
P.  J.,  in  the  District  Court  of  Appeal : 

The  attorney  for  appellants  opens  bis  brief 
with  the  statement  that  this  is  an  appeal  from 
a  judgment  denying  the  relief  prayed  tor  in  the 
cross-complaint  of  appellants.  He  says  that 
the  cross-complaint  alleged  that  the  property 
described  therein  was  the  community  property 
of  appellants,  and  that  appellant  Hettie  Hansen 
executed  deeds  thereof  to  the  respondent;  that 
appellants  asked  to  have  the  deeds  set  aside 
and  canceled,  or  that  the  respondent  be  declared 
a  constructive  trustee  for  appellants  on  certain 
grounds  stated.  The  brief  then  proceeds  to 
argue  the  following  propositions:  (1)  That  the 
finding  that  Hettie  Hansen  did  not  execute  the 
deeds  because  of  fear  of  arrest  or  immunity 
from  arrest  is  not  justified  by  the  evidence;  (2) 
that  tho  finding  that  respondent  did  not  have 
actual  notice  that  the  property  was  the  com- 
munity property  of  Hettie  Hansen  and  H.  P. 
Hansen  is  not  supported  by  the  evidence;  (3) 
that  there  is  no  finding  of  fact  nor  does  the  evi- 
dence justify  the  finding  that  respondent  was 
an  incumbrancer  in  good  faith  and  for  a  valu- 
able consideration,  as  provided  in  section  164 
of  the  Civil  Code;  (4)  that  the  burden  of  proof 
is  on  the  respondent  to  show  that  she  is  an 
incumbrancer  in  good  faith;  (5)  that  appel- 
lants are  not  estopped  to  assert  that  the  prop- 
erty is  community  property;  (6)  that  the  find- 
ing that  the  consideration  consisted  of  a  prior 
existing  indebtedness  and  additional  advances 
of  money  at  the  time  of  the  execution  of  said 
deeds  is  not  justified  by  the  evidence.  With- 
in the  argument  on  the  first  proposition  the 
point  is  presented  that  the  tnal  court  erred 
in  refusing  to  admit  certain  offered  testimony 
to  which  objections  made  by  respondent  were 
sustained   by   that  court.     The  foregoing  is  a 


comiplete  ontlino  of  the  points  presented  for 
consideration  here. 

The  typewritten  transcripts,  being  a  "Clerk's 
Transcript  on  Appeal,"  certified  by  the  clerk  of 
the  superior  court,  and  a  "Reporter's  Tran- 
script" approved  b^  the  judge,  are  the  only 
papers  on  file  herein,  except  appellants'  brief. 
Section  990  of  the  Code  of  Civil  Procedur« 
provides,  among  other  things,  that  on  appeal 
from  a  final  judgment  the  appellant  must  fur- 
nish the  court  with  a  copy  of  the  judgment 
roll.  Section  953,  Code  of  Civil  Procedure, 
provides  that  the  copy  of  tho  judgment  roll 
must  be  certified  to  lie  correct  by  the  clerk  or 
the  attorneys.  These  requirements  have  stood 
unchanged  in  the  Code  since  1.S74,  although 
some  other  phraseology  of  section  950  was 
amended  in  1915  (nearly  a  year  after  the  tran- 
scripts in  the  case  were  filed).  In  1907  sections 
953a,  95.'ib,  and  953c  of  the  Code  of  Civil  Pro- 
cedure were  enacted.  They  provide  for  what  is 
called  the  alternative  method  of  preparing  a 
record  on  appeal.  This  alternative  method  was 
designed  to  apply  to  a  record  made  on  the  trial 
of  an  action  or  <tf  some,  proceeding  in  an  ac- 
tion. Thereby  the  appealing  party  is  allowed 
to  require  that  tho  stenographic  reporter  pre- 
pare a  transcript  of  his  phonographic  report 
of  the  trial,  in  cases  where  there  was  such  a 
report.  After  notice  as  prescribed,  the  tran- 
script is  settled  and  allowed  by  the  judge. 
Thereupon  it  shall  "become  a  portion  of  the 
judgmeiit  roll  and  may  be  considered  on  appeal 
in  lieu  of  the  bill  of  exceptions  now  provided 
for  by  law."  Sections  953a,  953b,  and  953c  do 
not  contain  any  provisions  wbicb  modify  the 
force  or  effect  of  sections  950  and  953,  Code 
of  Civil  Procedure,  or  the  rules  of  practice 
thereunder,  on  an  appeal  from  a  judgment. 

Rule  7  (119  Pac.  xi)  of  the  Supreme  Court, 
OS  in  force  in  1907  and  long  prior  thereto,  pro- 
vided that  all  transcripts  of  record  must  bo 
printed  in  the  manner  there  stated.  There- 
after rule  7  was  modified  by  excepting  from  its 
operation  criminal  cases  and  civil  rases  coming 
under  the  provisions  of  section  953a,  Code  of 
Civil  Procedure.  It  remains  true  now,  just  as 
it  was  prior  to  the  enactment  of  sections  953a, 
953b,  and  953c,  that  a  judgment  roll  prepared 
as  required  by  section  950,  Code  of  Civil  Pro- 
cedure, and  its  correctness  certified  by  the 
clerk  or  attorneys  as  required  by  section  053, 
Code  of  Civil  Procedure,  must  be  printed  as 
required  by  rule  7.  Section  963c  says  of  the 
record  prepared  in  accordance  with  sections 
953a  and  953b:  "Said  record  shall  be  filed  with 
the  clerk  of  the  court  to  which  the  appeal  is 
taken  and  no  transcript  thereof  need  be  printed. 
In  filing  briefs  on  said  appeal  the  parties  must, 
however,  print  in  their  briefs,  or  in  a  supple- 
ment appended  thereto,  such  portions  of  the 
record  as  they  desire  to  call  to  the  attention  of 
the  court"  The  typewritten  "Clerk's  Tran- 
script" filed  herein  is  plainly  not  the  record  pre- 
scribed in  the  foregoing  quotation,  and  since 
it  is  not  printed  it  cannot  be  considered.  With- 
out it  this  court  does  not  know  what  were  the 
issues  and  does  not  know  what  were  the  findings 
in  the  court  below.  If  it  be  objected  that  this 
is  a  technical  ruling,  the  answer  must  be  that 
the  law  may  be  technical,  as  all  laws  or  rules 
of  practice  are  in  a  sense  technical,  but  that 
the  ruling  in  this  case  is  not  so.  We  are  not 
here  construing  doubtful  phrases.  We  are  en- 
forcing a  long-established  rule  of  practice,  well 
known  to  the  profession,  which  has  been  in 
force  for  many  years,  and  which  this  court  is 
not  authorized  to  repeal  or  ignore. 

But  even  if  we  were  to  accept  the  clerk's 
transcript  of  the  judgment  roll  upon  the  as- 
sumption that  it  is  properly  before  the  court, 
appellants'  case  would  not  be  very  much  im- 
proved thereby.  Counsel  for  appellants  have 
not   printed    in   their   brief   or   in    any    supple- 
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ment  appended  thereto  any  portioii  of  the 
judgment  roll,  nor  have  they  printed  therein  a 
sufficient  portion  of  the  evidenco  to  enable  the 
court  to  determine  the  merits  of  the  objections 
utfei  in  their  argument  As  above  noted,  their 
principal  points  relate  to  claimed  insufficiency 
of  the  evidence  to  justify  certain  findinn  of 
fact  Out  of  the  reporter's  transcript  of  more 
than  150  pages,  they  have  quoted  in  their  brief 
not  more  than  5  pages  of  testimony.  These  ex- 
cerpts from  the  testimony  are  connected  to- 
gether by  narrative  statements  related  by  coun- 
sel which  show  on  their  face  (and  counsel  as- 
sorts nothing  to  the  contrary)  that  the  record 
contains  much  testimony  other  than  that  quot- 
ed in  the  brief,  relating  to  the  findings  in  ques- 
tion. Therefore  we  are  not  left  in  a  position 
where  we  are  able  to  assume  that  the  quota- 
tions in  the  brief  are  complete  as  to  the  points 
argued,  or  to  say  that  the  record  docs  not  con- 
tain the  evidenco  necessary  to  sustain  the  find- 
ings of  fact.  The  situation  is  much  like  that 
in  Pasadena  Realty  Co.  v.  Clune  (Civil  No. 
1646)  166  Pac.  102o,  decision  filed  in  this  court 
June  6,  1917,  wherein  we  said:  "In  order  to 
ascertain  whether  there  is  merit  in  the  con- 
tentions of  appellant,  the  court  would  be  com- 
pelled to  examine  lie  typewritten  transcript 
and  look  therein  for  the  testimony  and  copies 
ofthe  documents  relied  upon,  instead  of  in  the 
brief  of  appellant,  where  such  testimony  and 
records  should  have  been  printed.  This  the 
court  is  nob  required  to  do.  Marcueci  v.  Vow- 
inckel,  164  Cal.  693,  130  Pac.  430:  Wills  v. 
Woolner,  21  Cal.  App.  528,  132  Pac.  283;  Miller 
V.  Oliver  et  al.,  163  Pac.  357." 
The  judgment  is  affirmed. 

In  the  foregoing  decision  James,  J.,  con- 
curred In  the  following  opinion: 

I  concur  in  the  judgment.  I  am  not  prepar- 
ed to  agree,  however,  with  the  conclusion  an- 
nounced by  the  presiding  justice  that  on  an  ap- 
peal under  the  alternative  method,  to  wit,  un- 
der the  provisions  of  section  953a,  Code  of 
Civil  Procedure,  it  is  necessary  that  the  judg- 
ment roll  shall  be  printed.  It  does  seem  dear 
under  that  section,  however,  that  the  judgment 
roll  should  be  made  a  part  of  the  transcript 
which  is  certified  to  by  the  trial  judge.  How- 
ever, as  to  the  printing  of  the  judgment  roll,  I 
gather  that  our  Supreme  Court  has  taken  the 
view  that  section  953a  does  not  contemplate 
that  the  roll  shall  be  presented  in  printed  form, 
but  that  the  same  may  be  typewritten.  I  refer 
to  subdivision  2  of  rule  7,  prescribing  the  form 
of  transcripts  which  are  to  be  presented  under 
the  so-called  altematiTe  method.  In  that  part 
of  the  rule  to  which  attention  is  directed  the 
court  has  declared  that  transcripts  on  appeal 
prepared  under  the  method  referred  to  "must  be 
typewritten  and  the  paper  and  the  backs  for 
binding  the  same  must  not  exceed  ten  inches  in 
length  and  eight  inches  in  width,  •  •  •  the 
papers  constituting  the  ordinary  judgment  roll, 
are  here  designated  as  the  'Clerk's  Transcript 
and  the  certified  transcriptions  of  the  phono- 
graphic reporter's  notes  •  •  •  are  here  des- 
ignated as  the  'Reporter's  Transcript.'  "  Nei- 
ther by  the  statute  nor  rule  of  coart  is  a  party 
excused  from  printing  in  his  brief  such  portions 
of  the  "record,"  which  includes  both  the  clerk's 
and  the  reporter's  transcripts,  as  he  may  de- 
sire to  call  to  the  attention  of  the  appellate 
court  As  we  have  heretofore  had  occasion  to 
suggest  the  so-called  alternative  method  is  most 
unsatisfactory  in  practice,  and  we  have  been 
unable  to  perceive  now  under  that  method  any 
expense  is  saved  to  the  litigants,  or  that  the 
court  or  the  attorneys  are  thereunder  relieved 
of  any  labor.  Multiplying  methods  under  which 
appeals  may  be  taken  can  conduce  only  to  con- 
fusion in  the  practice  and  produce  results  which  . 
in  no  wise  aid  in  the  administration  of  justice,  j 


Henry  J.  Blscfaoff,  of  San  Diego,  for  appel- 
lants. Lester  D.  Weldi,  of  San  Diego,  for 
respondent. 

PER  CURIAM.  [1]  In  denying  the  appU- 
cation  for  a  hearing  In  this  court  after  de- 
cision by  the  District  Court  .of  Appeal  of  the 
Second  Appellate  District,  we  deem  It  prop- 
er to  say  that  we  do  so  solely  upon  the  sec- 
ond ground  for  affirmance  stated  In  the  opin- 
ion of  Mr.  Presiding  Justice  Conrey. 

[2]  We  do  not  concur  as  to  the  first  ground. 
Rule  7  (119  Pac.  xl)  of  this  court  has  never 
been  considered  by  this  court  as  requiring  a 
printed  transcript  where  the  record  on  ap- 
peal Is  made  up  under  the  provision  of  sec- 
tion 953a  et  seq.,  Code  of  Clrll  Procedure. 
It  Is  the  settled  construction  of  that  rule 
that  in  any  dvil  case  in  which  a  record  on 
appeal  is  authorized  to  be  prepared  under 
those  sections  the  case  Is  a  civil  case  "com- 
ing under  the  provisions  of  section  953a" 
within  the  meaning  of  the  rule,  and  that 
under  the  express  terms  of  the  rule  (subs. 
1  and  2)  the  whole  record  on  appeal,  in- 
cluding the  Judgment  roll,  may  be  typewrit- 
ten. Such  has  been  the  Invariabie  prac- 
tice. Prior  to  the  amendment  of  section  953a 
in  1915  it  was  held  that  when  the  appeal 
was  on  the  judgment  roll  alone  no  record  on 
appeal  could  be  prepared  thereunder,  but  it 
is  settled  by  decisions  made  since  the  amend- 
ment that  the  effect  thereof  is  to  authorize 
a  record  thereunder  even  when  the  appeal  is 
on  the  Judgment  roll  alone,  with  the  conse- 
quent right  to  a  typewritten  record  thereof. 

The  aiq)lication  for  a  hearing  in  this  court 
is  denied. 


_  (34  Cat.  App.  197) 

EMMETT  V.  COONS.    (Civ.  1813.) 

(District  Court  of  Appeal,  Second  District.  Cal- 
ifornia. June  26,  1917.  Rehearing  Denied 
July   25.   1917;    Denied   by   Supreme   CSourt 

1.  Novation  «=s»3— Nbcbssitt  fob  Rei.eabk. 
oToi°  'ify  ^'  ^i^-  Code,  §  1531,  subd.  2,  section 
^794,  subd.  8,  there  can  be  no  novation  substi- 
tuting new  debtor  for  old  without  release  of  the 
original  debtor,  where  agreement  with  person 
substituted  is  not  in  writing. 

2.  Appkal  and  Eebob  ®=»757(3)— BBntra— In- 

COEPOKATINO   EVIDENCE. 

On  appeal  taken  under  Code  Civ.  Proc.  I 
953c,  court  will  not  reverse  judgment  on  ground 
that  evidence  is  insufficient  to  support  findings, 
where  appellant's  brief  contains  some  of  the 
evidence  bearing  on  questions  argued,  but  shows 
that  there  was  other  evidence  on  the  same  sub- 
ject which  is  not  quoted. 

3.  Novation    €=>12  —  SnmciBNCT    of   Evi- 
dence—Release. 

Evidence  held  sufficient  to  support  finding  of 
novation  of  debtors  where  it  shows  that  at  meet- 
ing of  creditors  and  old  and  new  debtors  it  was 
agreed  that  creditors  should  accept  reduction 
and  look  to  new  debtor  for  their  money,  that 
one  suit  against  old  debtor  was  dismissed  in 
accordance  with  agreement  and  that  other  cred- 
itors transferred  their  accounts  to  name  of  new 
debtor. 
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Appeal  from  Superior  Court,  Kern  County ; 
Howard  A.  Pealrs,  Judge. 

Action  by  Walter  A.  Emmett,  Jr.,  against 
W.  H.  Goons.  E>om  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

For  opinion  In  Supreme  Court  denying  re- 
bearing,  see  167  Pac.  890. 

H.  H.  Bell,  of  Maricopa,  and  B.  F.  Brit- 
tan,  of  Bakersfield,  for  appellant.  E.  L.  Fos- 
ter and  Cbas.  A.  Bamhart,  both  of  Bakers- 
field,  for  respondent 

CONBEY,  P.  J.  The  defendant  appeals 
from  the  Judgment  and  contends  that  the 
Judgment  should  be  reversed  on  grounds  of 
Insufficiency  of  the  evidence  to  support  the 
findings. 

The  only  records  ffied  herein  are  a  type- 
written reporter's  transcript  settled  and  al- 
lowed by  the  Judge,  and  the  typewritten 
clerk's  transcript  certified  by  the  clerk  of  the 
court  below.  The  Judgment  roll  has  not  been 
printed,  and  It  is  not  before  the  court  in  the 
form  required  by  law.  McKinnell  v.  Han- 
sen, 167  Pac.  887,  decided  by  this  court  June 
2,  1917.  By  assuming  the  existence  of  the 
record  as  counsel  assume  it  In  their  argu- 
ment, we  leam  that  the  action  was  brought 
by  the  plaintiff  as  assignee  of  several  creditors 
of  Warren  Barnes  against  the  defendant. 
Coons,  under  an  alleged  agreement  of  nova- 
tion whereby  Coons  was  substituted  as  debt- 
or instead  of  Barnes. 

[11  It  is  conceded  that  there  was  no  agree- 
ment in  writing,  and  it  is  claimed  by  appel- 
lant that  the  evidence  failed  to  show  a  re- 
lease of  Barnes  by  his  original  creditors. 
Such  release  would  be  necessary  to  make  a 
novation  substituting  a  new  debtor.  Civ. 
Code,  g  1531,  subd.  2;    section  2794,  subd.  3. 

[2]  Couasel  for  appellant  in  their  brief 
bave  quoted  some  portions  of  the  testimony, 
and  thereby  have  attracted  our  attention  "to 
such  portions  of  Hie  record  as  they  desire  to 
call  to  the  attention  of  the  court."  Code  Ov. 
Froc.  §  953&  It  may  be  conceded  that  the 
testimony  quoted  does  not  show  any  release 
of  the  original  debtor  by  his  creditors.  This, 
bowever,  does  not  enable  us  to  say  that  there 
)s  no  such  evidence,  when  we  observe  also  by 
reading  the  same  brief  that  there  was  other 
evidence  on  the  subject  which  they  did  not 
quote.  Thus  they  refer  us  to  the  testimony 
of  Warren  Barnes  and  assure  us  that  it  fails 
to  show  that  he  was  released  by  the  credi- 
tors. They  tell  us  that  this  testimony  com- 
mence«  on  page  81  of  the  transcript,  but  their 
quotations  give  only  certain  parts  of  pages 
100  to  103.  They  do  not  tell  us  that  these 
quotations  are  the  only  portions  of  the  testi- 
mony of  Barnes  bearing  upon  the  question  | 


argued.  Again,  they  tell  us  that  the  testimo- 
ny introduced  by  the  defendant  is  in  contra- 
diction to  that  offered  by  the  plaintiff.  Then, 
instead  of  quoting  the  testimony  on  wlilch 
they  rely,  they  give  us  a  statement  of  counsel 
for  appellant  purporting  to  outline  what 
the  testimony  of  the  defendant's  witnesses 
"shows."  This  is  one  of  those  numerous  cas- 
es in  which  the  Supreme  Court  and  the 
Courts  of  Appeal  are  asked  to  waste  their 
time  in  digging  through  records  not  present- 
ed as  required  by  law,  in  order  to  reverse 
Judgments.  With  hundreds  of  cases  waiting 
for  decision,  the  Interests  of  Justice  do  not 
demand  and  it  scarcely  can  be  said  that 
those  Interests  permit  us  to  delay  the  deci- 
sion of  the  cases  in  waiting  while  we  make 
up  statements  and  attempt  to  analyze  rec- 
ords that  are  not  properly  presented.  In  this 
case  there  has  been  a  more  extensive  quota- 
tion of  evidence  by  counsel  for  respondent, 
who  deemed  it  not  safe  to  rely  upon  the  fact 
that  the  record  was  not  sufficiently  presented 
on  the  other  side. 

[3]  From  the  evidence  quoted  In  the  brief 
for  respondent,  we  learn  that  there  were 
meetings  of  creditors  of  Barnes,  at  one  or 
more  of  which  meetings  the  defendant,  Coons, 
was  present.  The  witnesses  failed  to  give 
the  names  of  all  the  creditors  who  were  pres- 
ent, but  apparently  there  were  more  than  the 
number  wliose  assigned  claims  are  represent- 
ed by  the  plaintiff  In  this  action.  Counsel 
admit  that  It  was  stipulated  that  the  amounts 
of  the  claims  as  set  forth  in  the  complaint 
are  not  in  question.  One  of  the  witnesses 
testified  that: 

"It  was  finally  agreed  by  everybody  present 
that  they  would  accept  20  per  cent  reduction, 
and  accept  Mr.  Coons'  proposition  and  look  to 
Mr.  Cooua  for  their  money." 

In  one  Instance  a  suit  which  had  been  com- 
menced against  Barnes  was,  In  accordance 
with  that  agn^'eement,  dismissed,  and  In  other 
Instances  the  creditors  transferred  their  ac- 
counts to  the  name  of  Coons.  While  the  tes- 
timony thus  developed  by  the  brief  of  re- 
spondent  might  well  be  more  definite  In  some 
details,  it  does  tend  to  support  the  finding 
which  counsel  have  chosen  to  discuss,  and 
we  are  unable  to  say  that  the  findings  are 
not  supported  by  the  evidence. 

We  have  discussed  the  principal  proposi- 
tion upon  which  appellant  relies  for  a  re- 
versal. The  other  propositions  referred  to  in 
the  brief  are  subsidiary  to  the  principal  one, 
and  as  presented  are  not  sufficient  to  sustain 
the  appeal. 

The  Judgment  is  affirmed. 

We  concur:  JAMES,  J.;  WORKS,  Judge 
pro  tem. 


Digitized  by 


Google 


890 


167  PACIFIC  REPORTER 


(CaL 


(t4  Cal.  App.  U7) 

KBJMBrrT  V.  COONS.    (L.  A.  6323.) 

(Supreme  Court  of  California.    Aug.  23,  1917.) 

Afpeai,  and  Ekbob  i©=»631— Pbintinq  Jddo- 
MENT  RoLir— Necessity. 
In  an  appeal  from  a  judgment  on  the 
grounds  of  the  insufficiency  of  the  evidence  to 
Bupport  the  findings,  it  is  not  necessary  that  the 
judgment  roll  be  pnnted  where  a  typewritten 
reporter's  transcript  settled  and  allowed  by  the 
judge  and  a  typewritten  clerk's  transcript  cer- 
tified by  the  clerk  of  the  court  below  are  filed. 

In  Bank.  Appeal  from  Superior  Cdort, 
Kern  County;   Howard  A.  Peairs,  Judge. 

Application  for  rehearing.    Denied. 

For  opinion  of  appellate  court,  see  167  Fac. 
88a 

H.  H.  Bell,  of  Maricopa,  and  B.  F.  Brlttan, 
of  Bakersfield,  for  appellant  B.  L.  Foster  and 
Cbas.  A.  Bambart,  both  of  Bakersfield,  for 
respondent 

PER  CURIAM.  In  denying  the  application 
for  a  hearing  in  this  court,  we  deem  it  prop- 
er to  say  that  we  disapprove  tbe  statement 
in  the  opinion  that  because  the  Judgment  roll 
was  not  printed  "it  Is  not  before  the  court  In 
tbe  form  required  by  law."  We  have  already 
expressed  our  view  on  tills  question,  in  deny- 
ing a  hearing  in  this  court  of  the  case  of  Mc- 
Kinnell  v.  Hansen,  167  Pac.  887,  referred  to 
in  the  opinion.  The  opinion,  however,  shows 
that  In  deciding  the  case  the  conrt  did  as- 
sume tbo  csLstence  of  a  proper  record  of  the 
Judgment  roll. 

(34  Cal.   App.  267) 

GUNNISON  V.  MILLER  et  al.     (Civ.  2104.) 
(District  Court  of  Appeal,  Second  EMstrict,  Cal- 
ifornia.    July  6,  1917.) 

1.  Appeal,  and  Ebror  <S=757(1)— Bbiefb— In- 
ooRPORATiNO  Record. 

Judgment  will  not  be  reversed  on  appeal  un- 
der "alternative  method"  where  appellant  prints 
in  his  brief  no  part  of  record  to  which  he  desires 
to  call  attention. 

2.  Appeal  and  Ebbob  ^=s967(2) — Jcdouent 
€=»139— Default— Setting  Aside— Discbe- 
TiON— Review, 

Determination  of  motion  to  set  aside  default 
judgment  on  the  ground  of  mistake,  inadver- 
tence, surprise,  and  excusable  neglect  rests  in 
discretion  of  trial  court,  which  will  not  be  dis- 
turbed in  the  absence  of  abuse. 

3.  Appeal,  and  EJbeob  9=3865 — Review— Bill 
— Sufficiency. 

On  an  appeal  from  deficiency  judgment  tak- 
en against  appellant  by  default  in  action  to 
foreclose  mortgage,  objection  that  complaint  does 
not  state  cause  of  action  cannot  be  reached 
where  the  judgment  is  not  void. 

Appeal  from  Superior  Court  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  James  Gunnison  against  Charles 
Lee  Miller,  William  Evans,  and  another. 
BYom  judgment  for  plaintiff,  William  Evans 
appeals.    Affirmed. 

J  as.  W.  Bell,  of  Los  Angeles,  for  appellant 
Ralph  EL  Swing,  of  San  Bernardino,  for  re- 
spondent. 


JAME>S,  J.  Defendant  filvans  prosecutes 
this  appeal  from  an  order  made  by  tbe  trial 
court  denying  the  motion  of  said  defendant 
to  have  set  aside  a  Judgment  taken  against 
him  after  service  of  summons  and  complaint 
bad  been  regularly  made  and  default  enter- 
ed. The  notice  of  appeal  also  states  that  the 
defendant  appeals  from  tbe  "deficiency  judg- 
ment made  and  entered  against  him  in  said 
action." 

[1]  Tbe  appeal  is  taken  under  the  so-called 
and  most  unsatisfactory  "alternative  meth- 
od," but  appellant  has  failed  to  follow  tbe 
statute  In  that  no  part  of  tbe  record  to  which 
be  desires  to  call  attention  is  printed  in  bis 
brief.  Having  omitted  to  comply  with  tbe 
direction  of  tbe  statute  in  that  regard,  no 
duty  is  Imposed  ut>on  this  court  to  examine 
the  typewritten  transcript  Marcucd  v.  Vo- 
Winckel,  164  CaL  693,  130  Pac.  430;  WUls  v. 
Woolner,  21  Cal.  App.  528, 132  Paa  283;  MU- 
ler  v.  Oliver  et  al.,  163  Pac.  357;  Pasadena 
Realty  Co.  v.  Clune,  166  Pac.  1025;  McKin- 
nell  V.  Hansen  et  al.,  167  Pac.  887. 

We  have,  however,  looked  over  the  briefs 
and  in  an  abstract  way  considered  the  prop- 
ositions argued  therein.  Tbe  appellant,  it  is 
stated,  was  tbe  mortgagee  named  in  a  certain 
mortgage.  This  mortgage  and  the  accom- 
panying note  he  transferred  to  this  plaintiff. 
The  transfer  of  the  note  was  enected  by  a 
simple  indorsement  on  tbe  back.  Tbe  plain- 
tiff, bringing  ttils  action  to  foreclose  tbe 
mortgage.  Joined  appellant  as  a  party  for  tbe 
purpose  of  securing  a  deficiency  judgment 
against  him  in  tbe  event  that  by  sale  of  tbe 
security  the  debt  was  not  satisfied.  The  sale 
of  tbe  property  did  not  in  fact  produce  suffi- 
cient money  to  satisfy  the  mortgage  debt,  and 
deficiency  Judgment  was  entered  against  ap- 
pellant for  tbe  sum  of  $401.50.  This  appel- 
lant, after  service  of  summons,  made  no  ap- 
pearance in  the  action  and  allowed  judgment 
to  be  taken  against  him  by  default  He  aft- 
erwards made  motion,  base'd  upon  the  alleged 
ground  of  mistake,  inadvertence,  surprise, 
and  excusable  neglect,  to  have  this  Judgment 
set  aside,  which  motion  was  by  tbe  court  de- 
nied. 

[2]  Tbe  matter  of  determining  such  a  mo- 
tion rests  within  tbe  sound  discretion  of  tbe 
trial  Judge,  and  upon  the  statement  of  tbe 
facts  as  set  forth  in  tbe  brief  we  cannot  see 
that  tbe  court  abused  its  discretion.  Appel- 
lant did  not  appeal  from  the  Judgment  of 
foreclosure,  but  appealed,  so  it  is  stated,  from 
tbe  "deficiency  judgment"  The  liability  of 
appellant  was  determined  by  the  judgment  of 
foreclosure  wherein  it  was  adjudged  that  he 
was  liable  for  any  money  that  might  be  neo 
essary  to  make  up  the  deficiency  between  tbe 
amount  realized  on  the  sale  of  the  property 
and  tbe  mortgage  debt,  with  incidental  costs. 
The  entry  of  deficiency  Judgment  was  an  in- 
cident which  followed  only  because  it  was  ad- 
Judged  in  the  original  decree  that  tbe  plain- 
tiff was  entitled  to  that  relief. 
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[3]  The  question  whether  the  complaint 
,  stated  facts  sufficient  to  constitute  a  cause  of 
action,  as  it  is  argued  by  appellant  it  did  not, 
we  think  could  not  be  reached  by  this  appeal; 
for  a  Judgment  so  entered  upon  such  a  com- 
plaint, where  the  party  defendant  lias  de- 
faulted, would  not  be  void. 
The  Judgment  and  order  are  affirmed. 

We   concur:    CONE.BY,    P.   J.;    WORKS, 
Judge  pro  tern. 


«34  Cal.  App.  459) 
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CDistrict  Court  of  Appeal,  First  District,  Cal- 
ifornia.    Aug.  24,  1917.) 

1.  Witnesses    <S=»351— Impeachment— Keul- 
TioNsuip  WITH  Accused— Misconduct. 

While  it  may  be  shown  that  a  witness  bad 
illicit  relations  with  accused,  as  affecting  her 
credibility,  it  is  improper  to  ask  questions  in  bad 
faith,  and  lay  fuuadatious  for  impeachment, 
when  no  evidence  is  to  be  offered  in  impeach- 
ment. 

2.  Cbimikal  Law  «=>T20(5)— Misconduct  ov 
Counsel.'. 

An  insiatence  by  a  prosecuting  attorney  that 
a  witness  swear  to  the  truth  of  her  statements 
upon  a  crucifix  pressed  against  her  breast  was 
a  direct  intimation  that  the  witness  could  not 
be  believed  under  an  ordinary  oath,  and  was  fla- 
grant misconduct. 

S.  Criminal  Law  «=>723(1)— Misconduct  of 
Counsel. 

Where,  on  objection  to  a  question  on  cross- 
examination  of  a  prosecutrix  in  a  rape  case  as 
to  her  knowledge  of  what  would  happen  if  de- 
fendant was  convicted,  counsel  said,  "I  know 
wliat  would  happen  to  him  if  it  were  my  daugh- 
ter," there  was  misconduct  tending  to  iuflajme 
the  jury. 

4.  Cbiminal  Law  <8=>719(1,  3)  —  Misconduct 
OF  Counsel  in  AROtruENT. 

It  is  error  in  argument  to  tell  the  jury  the 
<q>inion8  of  different  persons  as  to  the  guilt  of 
accused,  the  indictment  and  opinions  of  guilt 
not  being  evidence  of  guilt ;  nor  can  the  prose- 
cuting attorney  give  his  opinion,  except  as  to 
evidence  Introduced  on  the  trial. 

5.  Cbiminal    Law   «s»719(3)  —  Remarks   of 
Counsel. 

A  remark  of  a  prosecuting  attorney  that  he 
would  not  prosecute  a  man  if  be  did  not  believe 
him  guilty  is  erroneous,  as  putting  the  opinion 
into  evidence,  and  leads  the  jury  to  believe  the 
attorney  has  based  his  opinion  partly  on  facta 
not  shown  in  evidence. 

6.  Criminal  Law   <=»1171(3)  —  Rfmabkb   of 
Counsel— ESbob. 

Remark  of  prosecuting  attorney  that  he 
would  not  let  fraternal  orders  and  politics  af- 
fect his  prosecuting  the  case  was  prejudicial; 
there  being  no  evidence  whatever  regarding  it. 

7.  Cbiminal  Law  c=>1171(3)— Misconduct  of 
Counsel— Argument  to  Jubt. 

A  statement  of  a  prosecuting  attorney  in  a 
rape  case,  in  effect  that  if  the  defendant  were 
not  guilty  he  could  and  should  have  discovered 
and  shown  whether  or  not  prosecutrix  had  sex- 
ual intercourse  with  others,  was  prejudicial,  as 
impressing  the  jury  that  the  burden  of  proof 
was  on  defendant. 

8.  Rape    «=336  —  Etidencb  —  Buboen    of 
Pboof. 

In  a  rape  case,  there  is  no  duty  on  the  de- 
fendant to  show  who  the  guilty  party  was,  or 
that  other  persons  had  intercourse  with  prosecu- 


trix, no  matter  if  defendant  has  special  means 
for  knowing. 

9.  Criminal  Law  €=>1037(2)— Appeal— Mis- 
conduct of  Counsel— Requebt  That  Jubt 
BE  Admonished. 

Although  ordinarily  necessary  to  request  the 
court  to  admonish  the  jury  where  there  is  mis- 
conduct of  counsel,  suui  is  not  the  case  where 
the  court  tells  the  iur^  that  he  is  not  going  to 
admonish  them  each  time,  but'  that  they  should 
not  consider  anything  to  which  an  objection  is 
sustained. 

10.  Criminal  Law  <8=»730(1)— New  Trial- 
Misconduct  OF  Counsel  — Admonishme.nt 
OF  Jury. 

Where  misconduct  of  counsel  is  so  persisted 
in  and  pernicious  that  it  is  not  in  human  nature 
to  forget,  a  mere  admonishment  to  the  jury  is  in- 
sufficient, and  a  new  trial  is  necessary. 

Appeal  from  Superior  Court,  Santa  Chira 
County;   W.  A.  lieasly.  Judge. 

William  Edgar  was  convicted  of  statutory 
rape,  and  he  appeals.    Reversed. 

H.  A.  Blanchard,  of  San  Jose,  for  appel- 
lant D.  S.  Webb,  Atty.  Gen.,  and  John  H. 
Riordan,  Deputy  Atty.  Gen,  for  the  People. 

PER  CURIAM.  The  defendant  was  charg- 
ed with  and  convicted  of  the  crime  of  rape, 
alleged  to  have  been  committed  upon  a  female 
under  the  age  of  consent.  He  was  sentenced 
to  20  years'  imprisonment  in  the  peniten- 
tiary, and  appeals  from  the  Judgment  and 
from  an  order  denying  his  motion  for  a  new 
trial. 

As  is  quite  frequent  In  criminal  cases  ap- 
pealed from  the  county  of  Santa  Clara  (from 
which  this  appeal  comes),  the  misconduct  of 
the  district  attorney  during  the  trial  of  the 
cause  is  the  principal  point  made  for  a  re- 
versal of  the  judgment  It  seems  to  be  a 
pronounced  proclivity  of  the  district  attorney 
of  that  county  to  endeavor,  in  the  trial  of  a 
person  chai-ged  with  crime,  to  circumvent  the 
well-settled  and  generally  well-understood 
rules  of  evidence  by  willfully  Injecting  into 
the  case  Immaterial  and  prejudicial  matters, 
through  the  medium  of  innuendo,  bald  asser- 
tions of  his  personal  opinion  as  to  alleged 
facts,  and  the  poor  pretense  of  arguing  objec- 
tions, all  obviously  intended  for  the  ears  and 
consideration  of  the  Jury.  In  the  past,  simi- 
lar misconduct,  which  has  been  brought  to 
our  attention  In  other  recent  cases,  did  not 
result  in  a  reversal  of  the  Judgment,  not, 
however,  because  it  was  not  abundantly  es- 
tablished, but  because  the  evidence  in  the 
given  case  sufficiently  showed  the  defendant 
to  be  guilty,  and  we  were  satisfied  that  the 
verdict  of  the  jury  had  not  been  controlled 
or  materially  affected  by  such  misconduct 
The  situation  in  the  present  case  is  obviously 
different  Here  the  testimony  of  the  prose- 
cuting witness  was  not  only  "uncertain  and 
contradictory  in  matters  of  vital  importance, 
but  was  shown  to  be  willfully  and  absolutely 
false  In  certain  particulars  affecting  a  mate- 
rial phase  of  her  story.    Moreover,  her  story 
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In  part  rnna  close  to  the  border  line  of  the 
fantastic. 

No  good  pnri>ose  would  be  served  by  nar- 
rating In  detail  ber  testimony;  but  for  the 
purpose  of  showing  its  improbability  in  an 
essential  feature  it  will  suffice  to  say  that  she 
testified  In  substance  that  the  defendant,  pri- 
or to  the  commission  of  the  particular  act  for 
which  he  was  on  trial,  had  had  sexual  inter- 
course with  her  at  regular  Intervals  during  a 
period  of  several  months,  but  that  on  each 
occasion  there  was  but  slight  penetration, 
and  she  undertook  to  state  with  exactitude 
its  extent,  and  also  testifled  that  on  each  oc- 
casion the  defendant  was  content  to  lie  pas- 
sively upon  her  for  a  period  of  15  minutes 
without  engaging  in  the  motions  which  ordi- 
narily accompany  an  act  of  sexual  Inter- 
course. Tlie  improbability  of  the  testimony 
of  the  prosecuting  witness  in  the  particular 
stuted  is  obvious.  It  was  so  to  Br.  Beaty,  a 
witness  for  the  prosecution,  who,  referring  to 
it,  said: 

"I  can  conceive  of  an  entering  carefully,  very 
carefully,  and  being  withdrawn,  without  caus- 
ing a  rupture  of  the  hymen.  I  think  it  is  very 
unnatural,  very  unusual.  It  is  not  common  to 
carrv  on  acta  of  sexual  intercourse  as  described 
by  tne  prosecutrix.  I  have  a  reasonable  doubt 
as  to  whether  that  would  be  probable,  but  not 
as  to  its  being  possible.  It  is  a  possibility,  hut 
not  a  probability." 

The  defendant,  testifying  in  bis  own  t>e- 
half,  denied  the  story  of  the  prosecutrix; 
and  a  Mrs.  Perry,  a  witness  called  by  him, 
corroborated  him  in  the  particular  that  be 
did  not  and  could  not  hare  committed  the  of- 
fense charged  on  the  day  and  at  the  place 
and  time  charged.  This  witness  testifled  in 
substance  that  she  and  her  husband  had  been 
particular  and  intimate  friends  of  the  de- 
fendant and  his  wife,  and  had  frequently 
visited  them  at  their  home,  and  that  after 
the  wife's  death  she  (the  witness^  had  been 
in  the  habit  of  visiting  the  defendant  at  his 
home  for  the  purpose  of  gathering  up  and  do- 
ing his  laundry,  and  at  one  time  after  the 
death  of  his  wife  had  attended  him  during 
an  illness;  that  she  was  at  the  defendant's 
home,  accompanied  by  her  children,  on  the 
day  and  during  the  hours  that  the  prosecu- 
trix testifled  the  defendant  had  committed 
the  act  charged  against  blm ;  that  while  there 
the  prosecutrLT  called,  but  that  the  defendant 
told  her  to  go  home,  and  on  that  occasion  at 
no  time  attempted,  and  had  no  opportunity  to 
commit,  any  act  of  impropriety  with  her. 
This  witness  was  subjected  to  a  very  severe 
cross-examination  by  the  district  attorney. 
He  was  not  satisfied  to  rest  upon  the  results 
obtained  by  this  examination,  but  resorted  to 
what  we  must  characterize  as  the  grossest 
misconduct  in  a  further  effort  to  discredit 
her.  Ills  attitude  and  conduct  will  be  best 
shown  by  excerpts  from  the  record  of  the 
trial 

"Q.  (By  Mr.  Free  on  cross-examination).  Tou 
cannot  say  whether  you  went  there  [to  the  de- 
fendant's home]  once  or  several  times  that  week 


[the  week  in  which  the  offense  was  charged]? 
A.  I  never  went  several  times  hi  one  week  when 
Mr.  Ed^r  was  not  sick.  Q.  Oh,  I  see.  A. 
When  Mr.  Edgar  was  aick,  my  husband  as  a  rule 
would  go  with  me,  and  sometimes  1  went  alone, 
and  my  husband  was  a  frequent  visitor,  and  vis- 
ited Mr.  Edgar  very  often,  and  I  went  with  my 
husband's  consent.  Q.  Did  your  husband  ;o 
there  to  visit  Mr.  Edgar,  or  come  to  get  you  to 
bring  you  home? 

"Mr.  Blanchard  (counsel  for  the  defendant): 
Just  a  second.  I  object  to  that,  en  the  ground 
it  is  immaterial,  irrelevant,  and  incompetent,  not 
proper  cross-examination,  and  intended  by  the 
district  attorney  as  an  insult  to  this  witness, 
and  I  assign  the  same  as  misconduct,  and  ask 
that  the  jury  be  instructed  to  disregard  it. 

"The  Court:  The  objection  is  sustained.  Gen- 
tlemen of  the  jury,  whenever  the  court  sustains 
an  objection  to  a  question  you  are  to  disregard 
the  question  as  well  as  the  answer — there  being 
no  answer  in  this  case. 

"Q.  Haven't  you  and  your  husband  had  fre- 
quent trouble  about  Mr.  Edgar? 

"Mr.  Blanchard:  That  is  objected  to  as  im- 
material, irrelevant,  and  incompetent,  and  not 
proper  cross-examination,  and  intended  by  the 
district  attorney  as  an  insult  to  this  witness,  and 
I  assign  the  same  as  misconduct  of  the  district 
attorney,  and  I  ask  the  court  to  instruct  the  dis- 
trict attorney  to  desist  from  such  misconduct, 
and  I  ask  that  the  jury  be  instructM  to  disre- 
gard any  statement  of  that  character. 

"Mr.  Free:  I  want  to  answer  that  This  wit- 
ness alleges  that  ber  conduct  in  this  respect  is 
agreeable  to  her  husband,  which  is  contrary  to 
the  fact,  as  we  know,  and  the  husband  will  so 
state;  and  I  want  the  right  to  cross-examine 
her  and  lay  the  foundation  for  further  testi- 
mony. 

"Mr.  Blanchard:  I  assign  the  statement  of 
the  district  attorney  as  misconduct.  I  state  that 
it  Is  absolutely  false,  and  the  husband  has  visit- 
ed Mr.  Edgar  frequently  himself. 

"Mr.  Free:  Will  ^ou  consent  to  the  husband 
being  called  and  sworn  and  asked  the  questions? 

"Mr.  Blanchard:  I  will  waive  none  of  my 
rights  so  far  as  that  is  concerned.  The  fact  of 
a  defendant  such  as  Mr.  Edgar  being  indicted 
on  a  charge  of  rape,  and  then  deny  him  the  right 
to  have  a  lady  come  to  testify,  without  brand- 
ing ber  as  being  guilty  of  every  crime  than  that 
one  you  allege  this  man  is  guilty  of.  This  lady 
is  the  mother  of  five  children,  and  one  a  baby 
in  arms,  a  baby  IS  months  old ;  yet  she  comes 
into  court  to  be  insulted  by  an  officer  whose 
duty  it  is  to  protect  this  woman,  and  I  insist 
that  we  have  a  right  to  the  protection  of  this 
court,  and  I  demand  that  the  district  attorney 
of  this  county  desist  from  insulting  this  witness 
time  after  time. 

"The  Court:  Well,  I  don't  think  that  further 
discussion  is  necessary.  The  court  sustained 
the  objection  yesterday.  The  witness  has  vol- 
unteered the  statement  here  that  I  presume  the 
district  attorney  thought  I  invited  this  question. 
If  he  wishes  to  have  that  statement  stricken  out. 
I  will  have  it  stricken  out;  and,  gentlemen  of 
the  jury,  counsel  sometimes  become  heated,  and 
the  court  usually  tries  to  moderate  their  argu- 
ments as  far  as  possible.  These  arguments  and 
statements  by  the  district  attorney  and  the  at- 
torney for  the  defendant  are  not  evidence,  and 
you  must  not  accept  them  as  evidence  in  any 
way;  and  when  the  court  sustains  an  objection 
to  a  question  you  must  wipe  the  question  from 
your  mind,  as  well  as  remember  that  the  answer 
has  not  been  given,  or,  if  it  has  been  ^ven  and 
stricken  out,  that  you  must  not  regard  it  in  any 
way.  I  will  not  repeat  this  instruction  to  you 
frequently.  It  may  appear  proper  to  do  so,  and 
it  may  be  asked ;  but  I  am  depending  upon  y*u 
as  intelligent  men  to  remember  it  and  bear  it 
in  mind  whenever  such  instances  occur  in  the 
future. 

"Mr.  Free:   Q.  What  did  you  mean  when  you 
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testified  that  70a  got  the  bedding  on  Tuesday? 
A.  I  waa  there  on  Tuesday,  the  14th,  and  the 
children  went  on  Thursday.  Tou  get  me  com- 
plicated. I  suppose  that  is  your  businesa  to  do 
80.  You  have  attacked  my  character  so  terrible 
that  yon  got  me  bo  overwrought  that  I  don't 
know  what  I  am  saying  sometimes.  I  want 
yon  to  understand  that  I  am  a  good  woman. 
•  •  •  Q.  Well,  Mrs.  Perry,  I  don't  think  you 
know  any  date  that  you  were  there,  and  I  don't 
think  that  you  know  that  you  were  there  on  the 
14th. 

"Mr.  Blanchard:  That  is  objected  to,  and  I 
assign  the  same  as  misconduct.    *    *    * 

"Q.  Tou  and  Mr.  Edgar  have  been  in  the 
house  alone  for  a  considerable  time  on  various 
occasions?  A.  Yes,  sir.  Q.  And  you  and  your 
husband  have  had  some  words  about  it? 

"Mr.  Blanchard:  I  object  to  that,  on  the 
ground  it  is  immaterial,  irrelevant,  and  incom- 
petent, and  I  assign  the  question  as  misconduct. 

"The  Court:    The  objection  is  sustained. 

"Q.  You  are  living  with  your  husband?  A. 
Yes,  sir.  Q.  Have  you  any  other  children  (evi- 
dently referring  to  a  child  not  previously  men- 
tioned)? A.  Xea,  sir.  Q.  What  is  his  name? 
A.  William.  Q.  William  Edgar,  isn't  it?  A. 
Not  William  Edgar.     William  Oliver. 

"Mr.  Blanchard:  I  assign  the  statement  of  the 
district  attorney  as  an  insult  to  the  witness 
and  as  misconduct. 

"Q.  Isn't  the  child  generally  known  about  the 
community  as  William  Edgar  Perry? 

"Mr.  Blanchard:  Just  a  moment.  I  object  to 
that  as  irrelevant,  incompetent,  and  immaterial, 
and  intended  by  the  district  attorney  as  an  in- 
sult to  the  witness,  and  I  demand  the  protection 
of  the  court  for  this  lady,  and  I  assign  the  same 
as  misconduct. 

"The  Court:  The  objection  is  sustained.  It  is 
incompetent,  Mr.  Free. 

"Q.  What  did  you  say  his  name  is?  A.  Wil- 
liam Oliver.  Q.  And  how  old  is  it?  A.  Four- 
teen months  old,  it  will  be,  the  25th  of  this 
month.    Q.  And  after  whom  was  it  named? 

"Mr.  Blanchard:  I  object  again  to  the  ques- 
tion, and  I  assign  the  same  as  misconduct. 

"The  Court:   The  objection  is  sustained." 

[1]  ^e  misconduct  of  the  district  attorney 
as  shown  above  la  apparent ;  and  that  It  was 
deliberately  pursued,  with  the  Intent  and 
purpose  of  prejudicing  the  Jury  against  the 
-witness  and  discrediting  her  testimony,  is 
equally  apparent  It  will  be  conceded  that 
the  district  attorney  was  privileged  to  show, 
tt  he  could,  that  the  relationship  existing 
between  the  witness  and  the  defendant  was 
of  such  a  character  that  she  would  be  likely 
to  color  her  testimony  to  suit  the  needs. of 
the  defendant;  and  with  that  end  in  view 
he  would  have  been  justified  in  asking  in 
good  faith  questions  based  upon  fact,  or  what 
he  honestly  believed  to  be  the  fact,  for  the 
purpose  of  laying  a  foundation  for  the  im- 
peachment of  the  witness.  Of  course,  in  urg- 
ing the  question  in  the  face  of  an  objection, 
be  would  have  been  Justified  in  stating  what 
be  expected  to  prove  by  way  of  Impeachment 
But  to  state  in  the  presence  of  the  Jury  that 
it  was  a  fact  within  his  knowledge  that  the 
visits  of  the  witness  to  the  home  of  the  de- 
fendant were  not  agreeable  to  her  husband, 
and  that  the  latter  would  so  testify,  was 
manifestly  Improper  and  injurious,  both  to 
the  witness  and  the  defendant.  That  the 
questions  and  statements  objected  to  were 
not  asked  or  made  in  good  faith  is  evident, 
from  the  fact  that  the  district  attorney  did 


not  call  the  husband  of  the  witness,  for  the 
purpose  of  Impeachment  or  any  other  pur- 
pose during  the  trial,  even  though  he  bad 
laid  the  foundation  for  Impeachment  That 
he  was  acting  In  bad  faith,  and  in  so  doing 
was  prompted  by  a  desire  to  badger  and  dis- 
credit the  witness,  is  evidenced  by  his  re- 
quest made  to  counsel  for  the  defendant,  to 
consent  that  the  husband  be  called  as  a  wit- 
ness. Surely  a  man  of  the  ability  and  ex- 
tended experience  of  this  particular  district 
attorney  in  the  trial  of  criminal  cases  must 
have  known  that  it  was  not  necessary  for 
such  consent  to  be  had  before  the  husband 
could  be  called  as  a  witness  for  the  people; 
and  there  can  be  no  escape  from  the  conclu- 
sion that  in  making  the  request  It  was  the 
purpose  of  the  district  attorney  to  draw  an 
objection  from  counsel  for  the  defendant 
and  thereby  give  the  Jury  the  Impression 
that  he  could  substantiate  his  statement  of 
what  he  asserted  to  be  the  fact,  if  counsel 
for  the  defendant  would  permit  him  to  do  so. 
In  short  the  district  attorney  by  this  device 
succeeded  in  placing  before  the  Jury  his  un- 
sworn statement  of  a  fact  which  was  well 
calculated  to  prejudice  the  witness  and  the 
defendant  in  the  eyes  of  the  Jury;  for,  as 
was  said  in  the  case  of  People  v.  Fleming, 

166  Cal.  357,  380,  136  Pae.  2»1,  301  (Ann.  Cas. 
1915B,  881): 

"The  plain  effect  of  the  statement  was  that 
the  prosecution  had  such  proofs,  but  could  not 
make  them,  because  the  law  of  evidence  prevent- 
ed such  a  course." 

The  questions  of  the  district  attorney, 
which  by  Innuendo  conveyed  the  Impression 
that  the  witness'  child,  William,  was  the  son 
of  the  defendant  were  wholly  unwarranted 
by  anything  that  had  been  previously  testi- 
fied to  by  the  witness,  and  were  therefore 
improper  cross-examination.  Such  a  vile, 
and,  in  so  far  as  the  record  shows,  unwar- 
ranted. Insinuation,  uttered  by  one  so  high 
In  authority  as  the  district  attorney — whose 
sworn  duty  it  is  to  protect  witnesses  from 
unnecessary  insult — must  have  prejudiced 
the  witness  and  the  defendant  In  the  eyes 
of  the  Jury,  for — 

"the  prosecuting  attorney  may  well  be  assumed 
to  be  a  man  of  fair  standing  before  the  jury,  and 
they  may  well  have  thought  that  he  would  not 
have  asked  the  question  unless  he  could  have 
proved  what  it  intimated."  People  v.  Crosby,  17 
CaL  App.  524,  120  Pac.  441;   People  v.  Tufts, 

167  Cal.  266,  139  Pac.  78. 

[2]  The  district  attorney's  successful  In- 
sistence that  the  witness  should  swear  to 
the  truth  of  her  statements  upon  a  crucifix 
pressed  against  her  breast  was  another  in- 
stance of  the  badgering  to  which  the  witness 
was  subjected;  and  doubtless  was  Intended 
as  a  direct  intimation  to  the  Jury  that  she 
could  not  be  believed  while  testifying  under 
the  ordinary  form  of  oath.  This  was  a  fla- 
grant piece  of  misconduct. 

[S]  Another  Instance  of  misconduct  is  to 
be  found  in  the  cross-examination  of  the 
prosecutrix  when,  in  making  an  objection  to 
a  question  which  called  for  the  knowledge 
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of  the  witness  as  to  what  would  happen  to 
the  defendant  If  he  were  convicted  upon  her 
testimony,  the  district  attorney,  after  stating 
the  usual  grounds  of  objection,  said,  "I  know 
what  would  happen  to  him  if  It  were  my 
daughter."  This  statement  was  wholly  un- 
necessary to  the  objection,  and  was  plainly 
Intended  as  an  Intimation  to  the  Jury  that 
If  the  prosecutrix  were  his  daughter  he 
would  IclU  the  defendant  because  he  believed 
him  to  be  guilty;  and  the  evident  purpose 
of  the  statement  was — and  very  likely  had 
for  Its  result — to  inflame  the  minds  of  the 
Jury  against  the  defendant.  State  v.  Robin- 
son, 170  Iowa,  267,  152  N.  W.  595. 

[4]  In  his  closing  argument  to  the  Jury 
the  district  attorney  again  resorted  to  culpa- 
ble misconduct,  which  was  duly  protested  by 
defendant's  counsel  without  any  resulting 
admonition  from  the  court,  the  trial  court 
evidently  being  of  the  opinion  that  any  Ir; 
regularities  occurring  during  the  course  of 
the  argument  would  be  corrected  by  its  final 
charge  to  the  Jury.  Extracts  of  the  argu- 
aie.it  complained  of  follow: 

•'Mr.  Free:  Gentlemen  of  the  jury,  Professor 
Holland  and  Mr.  Lake  heard  this  girl's  story, 
and  they  believsd  it.  They  brought  hfer  before 
the  grand  jury.  Nineteen  men  of  tliis  couuty, 
acting  upon  their  oiitlis  as  grand  jurors,  beard 
her  story,  and  believed  it.  I  beard  her  story, 
and  I  believo<l  it.  The  deputy  sheriffs  heard  her 
story,  and  they  believed  it;  and  why  shouldn't 
you  believe  it?  •  •  •  Another  thing,  gentle- 
men. If  this  condition  had  been  caused  by  any 
person  other  than  Edgar ;  if  this  little  girl  had 
been  seen  with  any  other  man;  if  she  had  been 
in  company  with  any  boy — don't  you  suppose 
that  they  would  have  found  it  out  with  »  •  • 
detectives  scouring  the  city?  Don't  you  think 
that,  if  this  bad   been   done  by   anybody  else, 

•  *  •  they  would  have  found  it  out  and 
offered  that  proof?  •  •  ♦  I  will  not  prose- 
cute any  man  that  I  do  not  believe  to  be  guilty 
for  a  thing  of  this  kind;  but  you  cannot  put 
enough  fraternal  orders  before  me,  you  cannof 
pnt  political  inducements  in  my  face  to  stop  me, 
when    the    fate    of   a   little   girl    is    at    stake. 

•  •    •  >• 

No  Justification  has  been  made  of  this  ar- 
gument, and,  in  our  opinion,  none  can  be 
made.  It  was  grossly  improper,  and  un- 
doubtedly must  have  weighed  heavily  against 
the  defendant.  The  indictment  of  the  de- 
fendant was  not  any  evidence  of  his  guilt; 
and  the  personal  belief  in  the  guilt  of  the  de- 
fendant entertained  by  the  grand  Jurors,  the 
district  attorney,  or  the  persons  mentioned 
In  the  argument,  nor  the  testimonial  of  the 
district  attorney  to  bis  own  integrity,  had 
any  proper  place  in  the  case,  and  should  not 
have  been  presented  for  the  consideration  of 
the  jury;  for  obviously  such  belief  might 
have  been  based  upon  matters  and  things 
which  were  hot  before  the  jury  in  the  form 
of  legal  evidence.  The  injection  into  the 
case  of  the  district  attorney's  opinion  and 
the  opinion  of  others  as  to  the  guilt  of  the 
defendant  In  all  likelihood  must  have  weigh- 
ed with  the  Jury.  State  v.  Baker,  246  Mo. 
357,  152  S.  W.  52;  Nixon  v.  State,  14  Oa. 
App.  261,  80  S.  E.  513;  Moore  v.  State,  10 
Oa.  App.  805,  74  S.  E.  318;   People  v.. Dane, 


60  Mlcb.  550,  26  N.  W.  781 ;  GommonwealHi 
V.  Shoemaker,  240  Pa.  255,  87  Atl.  685. 

[6]  When  the  district  attorney  declared 
that  he  would  not  prosecute  any  man  he  did 
not  believe  to  be  guilty,  he  thereby  wrong- 
fully placed  his  personal  opinion  of  the  gnilt 
of  the  defendant  in  evidence  in  the  case.  He 
was  privileged  to  argue  to  the  Jury  that  It 
was  his  opinion,  formed  from  deductions 
made  from  the  evidence  adduced  at  the  trial 
that  the  defendant  was  guilty  of  the  crime 
charged.  People  v.  Rogers,  163  Cal.  476,  126 
Pac.  143.  But  his  declaration  to  the  Jury 
that  he  would  not  prosecute  any  man  whom 
he  did  not  believe  to  be  guilty  was  tanta- 
mount to  an  assertion  that  he  believed  In  the 
guilt  of  the  defendant  at  the  very  Inception 
of  the  prosecution ;  and  neces.sarily  such  be- 
lief must  have  been  founded  upon  the  result 
of  the  district  attorney's  original  and  inde- 
pendent investigation  of  the  charge,  and 
therefore  in  all  likelihood  was  based,  in  part 
at  least,  upon  facts  which  did  not  appear, 
and  which  perhaps  could  not  have  been 
shown.  In  evidence. 

In  the  case  of  State  v.  Gunderson.  26  N. 
D.  294,  144  N.  W.  659,  Ann.  Cas.  1916A,  429, 
the  defendant  was  convicted  of  the  crime  of 
rape  upon  the  uncorroborated  testimony  of 
a  15  year  old  girl,  which  the  Supreme  Court 
of  North  Dakota  characterized  as  'inconsist- 
ent and  vacillating,  and  in  many  instances 
opposed  to  all  human  probabilities."  In  that 
case  counsel  for  the  state  in  his  closing  ar- 
gument to  the  Jury  said,  "I  do  not  come  here 
to  try  a  case  unless  the  defendant  is  guilty." 
This  remark  was  held  under  all  the  circum- 
stances of  the  case  to  be  misconduct  of  so 
grievous  a  character  as  to  necessitate  a  re- 
versal of  the  .Judgment,  for,  as  stated  in  the 
opinion: 

"No  one  who  is  at  all  conversant  with  Jury 
trials  can  fail  to  see  the  possible  prejudice  of 
this  remark.  The  scales  were  hanging  in  the 
balance.  On  one  side  is  the  positive  denial  of 
the  defendant;  on  the  other  is  the  practically 
uncorroborated  testimony  of  the  complaining 
witness,  that  testimony  being  more  or  leas  con- 
tradictory and  inconclusive.  In  such  a  juncture 
the  state's  attorney  himself  testifies,  and  seeks 
to  force  into  the  issue  his  own  personality  and 
his  own  standing  and  influence.    •    •    •  " 

It  is  universally  held  that  such  remarks 
are  not  only  a  breach  of  professional  propri- 
ety and  professional  ethics,  but  constitute 
legal  error. 

[(]  We  have  searched  the  record  In  vain 
for  any  evidence  to  support  the  Intimation 
of  the  district  attorney,  made  in  his  argu- 
ment, to  the  effect  that  the  Influence  of  fra- 
ternal ordera  and  politics  had  been  brought  to 
bear  on  him  to  prevent  the  prosecution  of  the 
Uefendant.  Such  an  argument,  therefore, 
was  entirely  without  the  record,  and  ought 
not  to  have  been  indulged  in.  That  It  was 
intended  to  be,  and  was  in  a  measure,  prej- 
udicial to  the  defendant,  we  have  no  doubt. 

[7,1]  The  district  attorney  placed  a  bur- 
den of  proof  upon  the  defendant  greater  thnn 
the  law  demands  whea  In  bis  argument  ba 
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In  effect  toW  the  Jury  that  If  the  defenaant 
were  not  gnilty  he  oould  and  should  have  dls- 
oovered  and  shown  in  evidence  whether  or 
not  the  prosecutrix  had  had  sexual  inter- 
coorae  with  other  persons.  This  argument 
was  clearly  Improper  and  weU  calculated  to 
mislead  the  Jury.  Obvloasly  the  motive  of 
this  argnment  was  to  Impress  the  Jury  with 
the  belief  that,  If  the  defendant  was  not  pill- 
ty,  It  was  Incumbent  upon  him  to  show  in  ev- 
idence who  the  guilty  party  was;  and  the 
district  attorney  must  have  known  as  a  mat- 
ter of  law  that  the  defendant,  in  order  to 
secnra  an  acquittal,  was  not  burdened  with 
any  such  duty.  Morris'  v.  State,  9  Okl.  Or. 
241,  131  Pae.  734 ;  Brown  v.  State,  08  Miss. 
786.  M  South.  306,  84  Ll  S.  A.  (N.  S.)  815. 

[1]  It  is  contended  upon  behalf  of  the  peo- 
ple that,  while  counsel  for  the  defendant  re- 
peatedly protested  the  misconduct  complained 
at,  nevertheless  he  dM  not  in  any  instance 
TCqnest  the  trial  court  to  admonish  the  Jury 
aot  to  foe  influenced  by  the  same,  and  that 
therefore  the  defendant  will  hot  now  be 
lieard  to  complain.  Ordinarily,  it  Is  true, 
an  assignment  of  misconduct  will  not  be  con- 
sidered upon  an  appeal,  in  the  absence  of  a 
showing  that  It  was  protested  in  the  court 
below,  coupled  with  a  request  that  the  court 
remove,  if  possible,  the  evil  effects  thereof 
by  a  proper  admonition  to  the  Jury.  It  is 
also  true  that  no  such  request  was  made  In 
this  case  with  every  assignment  of  miscon- 
duct; but  it  must  be  remembereid,  as  shown 
by  the  excerpt  from  the  record  hereinbefore 
quoted,  that  the  first  assignment  of  miscon- 
duct was  accompanied  with  a  request  that 
the  Jury  be  admpnished  not  to  be  Influenced 
thereby,  and,  whether  or  not  this  particular 
assignment  was  well  taken,  the  fact  remains 
that  the  trial  court  sustained  an  objection 
to  the  question  which  it  was  claimed  consti- 
tuted misconduct,  and  at  the  same  time  charg- 
ed the  Jury  that  whenever  an  objection  was 
sustained  they  were  to  (disregard  the  question 
as  well  as  the  answer,  and  later,  when  anoth- 
er assignment  of  misconduct  was  made,  but 
which  was  not  accompanied  by  a  request  for 
an  admcmition  to  the  Jury,  the  trial  court, 
to  its  credit,  of  its  own  motion  interposed 
with  an  admonition,  and,  as  if  anticipating 
-what  was  to  come,  again  told  the  Jury  that 
the  sustaining  of  an  objection  to  a  question 
would  suffice  to  warn  them  not  to  be  influ- 
enced by  the  question  or  the  answer,  an'd 
that,  while  it  might  appear  proper  to  do  so, 
still  no  other  or  more  explicit  admonition 
would  be  frequently  given. 

CJlearly,  in  view  of  the  trial  court's  an- 
nouncement, it  was  not  incumbent  upon  coun- 
sel for  the  defendant  to  thereafter  request 
an  admonition  to  the  Jury  when  making  an 
assignment  of  misconduct.  Moreover,  the 
learned  trial  Judge,  in  an  endeavor  to  safe- 
guard the  rights  of  the  defendant  against  un- 
fair attack,  and  apparently  appreciating  the 


gravity  of  the  repeats  misconduct  of  the 
district  attorney,  was  not  content,  as  he  first 
intimated,  to  have  a  mere  ruling  sustaining 
an  objection  as  an  admonition  to  the  Jury: 
for  the  record  shows  that  he  at  times,  of 
his  own  motion,  reprimanded  the  district  at- 
torney, and  admonished  the  Jury  not  to  be  in- 
fluenced by  certain  misconduct.  Such  repri- 
mands, however,  apparently  did  not  avail  to 
'deter  the  district  attorney  from  the  commis- 
sion of  subsequent  acts  of  misconduct,  which 
were  so  pronounced  and  persistent  as  to  run 
close  to  the  border  line  of  contempt  And 
that  this  Is  so  Is  evident  1^  the  fact  that  a 
particular  piece  of  misconduct,  occurring  Just 
as  the  trial  was  drawing  to  a  close,  and  one 
which  we  have  not  heretofore  mentioned, 
provoked  the  trial  court  to  say : 

"Now,  Mr.  Free,  one  more  transgression  such 
as  this  one  will  merit  a  severe  penalty  from  the 
court." 

Thus  it  wlU  be  seen  that  the  paramount 
point  presented  here  does  not  Involve  a  waiv- 
er of  the  misconduct  complained  of  by  fail- 
ure to  request  that  its  evil  effect  be  offsrt 
by  an  aVlmonition  to  the  Jury,  but  rather  pre- 
sents tile  question  of  whether  or  not  the  ad- 
monitions actually  given  suffice  to  remove  the 
prejudice  engendered  by  the  misconduct. 

[10]  While  it  is  the  general  rule  that.  If  it 
can  fairly  be  said,  from  all  of  the  circum- 
stances of  the  case,  considered  in  conjunction 
with  the  nature  and  extent  of  the  assigned 
misconduct,  that  an  admonition  of  the  court 
had  the  AeeAtdA  effect,  there  can  be  no  Just 
cause  for  complaint,  nevertheless  it  is  a  rec- 
ognized exception  to  that  rule  that  where, 
as  here,  in  a  closely  balanced  criminal  case, 
misconduct  Is  repeated  and  persisted  in,  de- 
spite the  warnings  and  admonitions  of  the 
trial  court,  and  la  so  pronounced  and  perni- 
cious that  it  is  not  in  human  nature  to  for- 
get or  disregard  its  preju'dldal  effect,  then 
manifestly  a  mere  admonition,  or  any  number 
of  admonitions,  will  not  suffice  to  right  the 
wrong  done,  and  the  only  remedy  remaining 
is  to  be  found  in  a  reversal  of  the  Judgment 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


(34  Cal.  App.    IMi 
ARMSTRONG  v.  BARCELOUX 
HOSKING  V.  SAME. 
(Civ.  1680.) 
(District  Court  of  Appeal,  Third  District  Cali- 
fornia.    Aug.  16,  1917.) 

1.   PRINCIPAI.    and    A&ENT    e=»195— PtNDIKGS 

—Sufficiency  —  "Ostensible  Aoenct"  — 

"Ostensible  Authobity." 
Under  Civ.  Code,  {§  2300.  2317,  2334,  de- 
claring that  agency  is  ostensible  when  the  prin- 
cipal intentionallj,  or  by  want  of  ordinary  care, 
causes  a  third  person  to  believe  another  to  be 
bis  agent  who  is  not  really  employed  by  blm, 
and  that  an  ostensible  authority  is  such  as  a 
principal  intentionally,  or  by  want  of  ordinary 
care,  causes  or  allows  a  third  person  to  believe 
an  agent  possesses,  and  that  a  principal  is  bound 
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by  the  acts  of  his  agtnt  under  a  merely  ostensi- 
ble authority,  a  fiDdinx  that  defendant  by  his 
acts  and  conduct  caused  plaintiff  to  believe  that 
another  was  his  agent,  and  that  plaintiff  sold 
and  delivered  goods  to  such  person  upon  the 
faith  that  defendant  was  responsible  for  her 
acts,  is  insufficient  to  show  that  an  ostensible 
agency  was  created;  not  showing  any^  Inten- 
tional conduct  or  neglect  on  defendant's  part 
creating  in  plaintiff's  mind  the  belief  that  the 
agency  existed. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Mrst  and  Second  Scries,  Ostensible 
Agency;   Ostensible  Authority.] 
2.  Principal  and  Aoent  «=>195— Findings 

—Rejection. 
A  finding  of  fact,  in  an  action  for  goods  sold, 
that  defendant  caused  plaintiff  to  believi  that 
another  was  his  agent,  and  that  plaintiff  sold 
and  delivered  goods  to  such  person  upon  the 
faith  of  defendant,  being  liable  for  her  acts, 
may  be  disregarded  as  immaterial,  not  being 
germane  to  the  theory  of  the  complaint,  which 
was  that  sale  was  to  defendant  direct,  and  being 
insufficient  to  establish  an  ostensible  agency. 

5.  Tbial  «=>404(1)  —  Findings  — CoNSTBUo- 
HON. 

Findings  of  fact  by  the  trhsl  court  should 
receive  such  a  construction  as  will  uphold,  rath- 
er than  defeat,  the  judgment. 

4.  Pbincipai.  and  Aoent  «=»189(4)— Aobnct 

— PLEADING;- VAKIANCK. 

In  an  action  for  goods  sold  and  delivered, 
proof  that  they  were  sold  to  defendant  through 
his  authorized  agent  will  support  a  judgment 
against  defendant,  though  the  agency  was  not 
averred. 

6.  Appeal  and  Ebrob  «=3l73(6)  —  Issues  in 
LowEB  CouBT— Mode  of  Raising. 

In  an  action  for  goods  sold  and  delivered,  de- 
fendant on  appeal  cannot  secure  reversal  of  a 
judgment  against  him  on  the  ground  that  the 
contract  was  void  under  the  statute  of  frauds, 
because  not  in  writing,  where  the  point  was  not 
raised  by  objection  to  the  evidence  nor  by  motion 
for  nonsuit. 

6.  Appeal  and  Erbob  <S=»105— Amendments 
—Objection  Below. 

Defendant  cannot  on  appeal  for  the  first 
time  object  to  the  allowance  of  a  trial  amend- 
ment to  the  complaint 

7.  Sales  «=352(6)— Actions— Evidencb—Suf- 

nCIENCT. 

In  an  action  for  goods  sold  and  delivered, 
evidence  held  sufficient  to  warrant  a  judgment 
for  plaintiff  on  the  ground  that  the  sale  was  di- 
rectly to  defendant;  credit  being  extended  to 
him  alone. 

8.  Pbincipal  and  Agent  «=922(1)— Authori- 
ty OF  Agent— Declabations  of  Agent. 

An  agency  cannot  be  established  by  the  dec- 
larations or  conduct  of  the  supposed  agent, 

0,  Sales  ^=>187  —  Intbbebt  —  Aixowanck  — 
Right  to. 
Interest  on  an   account  for  goods   sold   is 
properly  allowed  from  the  time  of  filing  the  com- 
plaint. 

Appeal  from  Superior  Court,  Sacramento 
County ;  Chas.  O.  Busick,  Judge. 

Action  by  E.  C.  Armstrong  against  H.  J. 
Barceloux,  doing  business  under  the  fictitious 
name  of  Hotel  St  Francis,  and  action  by  W. 
A.  Hosking  against  the  same  defendant 
There  were  judgments  for  plaintiffs,  and  de- 
fendant appeals.  Aflinued  as  to  the  first- 
named  plaintiff,  and  reversed  with  directions 
as  to  the  lost. 


Wm.  T.  Belien  and  C.  L  Donohoe,  both  of 
Willow,  for  ai^)ellant.  J.  J.  Hendeison,  of 
Sacramento,  for  respondents. 


BDENBTT,  J.  This  Is  an  appeal  from  the 
judgment  rendered  In  each  of  the  above«n- 
titled  causes,  which  by  stipulation  were  tried 
at  the  same  time,  the  Issues  and  testimony 
In  each  being  of  a  similar  nature. 

The  action  by  £1.  C.  Armstrong,  a  corpora- 
tion, consists  of  a  single  cause  of  action.  W. 
A.  Hosking  sues  as  assignee  for  collection  of 
the  Qolden  Poppy  Bakery  &  Confecttcmeiy 
Company,  a  copartnership;  of  the  Sacra- 
mento Lanndry,  a  corporation;  of  the 
Meredith  Fish  Company,  a  corporation ;  of 
the  Peerless  Ice  Cream  Company,  a  copartner- 
ship; and  of  the  American  Fish  Company,  a 
corporation.  The  claim  of  the  American  Ij'ish 
Company  was  subsequently  dropped. 

Both  complaints  were  originally  ag&bist  H. 
J.  Barceloux  and  Amelia  Pratt,  also  known 
as  Almee  M.  Wolf,  also  known  as  Mrs.  G.  M. 
Pratt,  doing  business  under  the  firm  name 
and  style  of  Hotel  St.  Francis,  and  O.  H. 
Pratt,  upon  the  theory  that  Barceloux  and 
Amelia  Pratt  formed  a  copartnership,  but  at 
the  close  of  the  case  plaintiffs  filed  com- 
plaints to  conform  to  proofs  against  "H.  J. 
Barceloux,  doing  business  under  the  fictitious 
name  of  Hotel  St  Francis,"  upon  the  theory 
that  Amelia  Pratt  was  but  the  ostensibla 
agent  of  Barceloux. 

It  appears  that  the  Hotel  St  Francis  was 
owned  and  operated  by  the  Plaza  Realty 
Company,  a  corporation,  the  stock  of  which 
was  owned  by  one  Dr.  Tryon  and  Barceloox, 
each  owning  60  per  cent  Up  to  Febmary, 
1916,  Dr.  Tryon  acted  as  general  manager, 
tbouish  in  October,  1914,  Mrs.  Pratt  became 
a  sort  of  partial  manager,  watching  out  par- 
ticularly for  the  Interests  of  Barceloox.  Dur- 
ing this  period  plaintiffs  and  their  assi£;nors 
had  been  creditors  of  the  Realty  Company, 
each  having  an  open  and  running  account 

The  'stockholders  being  unable  to  agree, 
Barceloux,  In  Febmary,  1915,  ousted  Dr.  Try- 
on,  and  himself  assumed  personal  control  of 
the  hotel.  Dr.  Tryon  thereupon  himself  paid 
what  debts  ^ere  owed  by  the  hotel,  and  ob- 
tained releases  from  creditors  of  all  claims 
against  the  Realty  Company.  Barceloux,  hav- 
ing no  authority  to  act  for  the  Realty  Com- 
pany in  order  to  facilitate  his  management^ 
opened  an  account  In  the  Fort  Sutter  Nation- 
al Bank  In  bis  own  name,  through  which  the 
finances  of  the  hotel  passed.  From  this  time 
on  Mrs.  Pratt  was  In  full  control,  doing  all 
purchasing,  engaging  help,  making  necessary 
contracts,  etc.  Down  to  May  15,  1815,  most 
of  the  outgoing  checks  were  signed  personally 
by  Barceloux,  but  often  chedLS  were  signed 
"H.  J.  Barceloux,  by  Almee  M.  Pratt"  It  ai>- 
pears  also  that  upon  assuming  control,  Barce- 
loux, together  with  Mrs.  Pratt,  visited  dlffer- 
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ent  mercbants  with  whom  thej  dealt,  among 
them  E.  G.  Armationg  and  Graddoc  Meredith. 
Both  Armstrong  and  Meredith  testify  that 
Barcelouz  there  told  them  that  Mrs.  Pratt 
was  In  charge  of  the  hotel,  to  let  her  have 
what  credit  she  asked  and  that  he  would  be 
responsible.  Barceloux  claims  that  he  force- 
fully impressed  upon  their  minds  that  he  was 
merely  representing  the  Realty  Company  and 
Intended  to  assume  no  personal  liability. 

In  May,  1915,  the  Plaza  Realty  Company 
Bold  their  property  to  the  city  of  Sacramento, 
and  on  May  13,  1915,  the  said  city  leased  the 
hotel  to  Mrs.  Pratt  In  January,  1916,  Mrs. 
Pratt  failed  financially.  It  is  the  relation- 
ship that  existed  between  Barceloux  and  Mrs. 
Pratt  during  this  period  from  May  to  Jan- 
nary  that  is  in  issue,  for  it  is  during  this  pe- 
riod that  the  biUs  sued  upon  were  contracted. 
Barceloux  claims  to  have  notified  the  creditors 
through  Mrs.  Pratt  of  his  withdrawal  from 
the  business.  It  appears,  however,  that  but 
seven  or  eight  at  most,  of  some  fifty  creditors, 
were  notified ;  no  balances  were  struck  in  the 
running  accounts,  nor  were  any  accounts 
settled  as  of  May  15, 1915.  Though  the  cred- 
itors acknowledged  some  familiarity  with  the 
pr<H>08ed  sale  to  the  city  through  having  read 
the  newspapers,  they  deny  having  received 
any  notification  or  intimation  of  Barceloux's 
<dianged  relationship.  On  the  other  hand  the 
Barceloux  account  In  the  bank  was  changed 
to  "H.  J.  Barceloux,  by  Mrs,  G.  M.  Pratt," 
and  hence  forward  and  down  to  Novouber 
4,  1915,  all  diecfcs  in  payment  of  goods  sold 
the  hot^  were  signed  "H.  J.  Barceloux,  by 
Mrs.  G.  M.  Pratt"  Mrs.  Pratt  was  permitted 
to  use  Barceloux's  name  to  avoid  any  attach- 
ment that  might  result  to  a  personal  account 
of  her  own,  and  she  agreed  to  place  the  ac- 
count in  her  own  name  as  soon  as  possible. 
Mrs.  Pratt,  however,  neglected  to  do  so  until 
November  4,  1915,  when  Barcelouz,  having 
learned  that  the  account  still  existed,  insisted 
upon  It  It  appears  that  Barceloux  visited 
the  hotrt  at  least  once  during  this  period,  but 
registered  no  protest  as  to  the  manner  In 
which  the  accounts  were  paid. 

Upon  these  facts  the  lower  conrt  In  both 
cases  found,  inter  alia,  "(2)  that  the  said 
defendant,  H.  J.  Barceloux,  by  his  acts  and 
conduct  caused  the  said  plalntifl  to  believe 
that  Aimee  M.  Pratt,  also  known  as  Mrs.  6. 
M.  Pratt  was  the  agent  of  said  H.  J.  Bar- 
celoux" ;  and  (3)  "that  plaintiff  sold  and  de- 
llrered  goods,  wares,  and  merchandise  to  said 
Aimee  M.  Pratt,  also  known  as  Mrs.  G.  M. 
Pratt  in  good  faith  and  In  the  exercise  of  or- 
dinary care,  and  parted  with  value,  upon  the 
faith  of  the  said  defendant,  H.  J.  Barceloux, 
being  responsible  for  the  acts  of  the  said  Ai- 
mee M.  Pratt  also  known  as  Mrs.  G.  M. 
Pratt" 

Appellant  claims  that  the  findings  are  un- 
supported by  the  evidence  in  either  of  the  two 
cases,  that  the  findings  and  Judgment  are 
ie7P,-67 


against  law,  and  that  the  Judgment  is  not 
supported  by  the  findings  in  the  case. 

[1,2]  Oae  particular  contention  of  appellant 
Is  that  the  court  erred  in  that  it  failed  to 
find  as  a  fbct  that  an  agency  existed,  and 
found  only  that  Barceloux  caused  creditors 
to  "beUeve"  that  Aimee  M.  Pratt  was  his 
agent,  and  that  creditors  reasonably  acted 
upon  the  faith  thereof. 
Section  2300  of  the  Civil  Code  provides: 
"An  agency  is  ostensible  when  the  principal  in- 
tentionally, or  by  want  of  ordinary  care,  causes 
a  third  person  to  believe  another  to  be  bis 
agent  who  is  not  really  employed  by  him." 

Section  2317  of  the  same  Code  provides: 
"Ostensible  authority  is  such  as  a  principal 
intentionally,  or  by  want  of  ordinary  care,  caus- 
es or  allows  a  third  person  to  believe  the  agent 
to  possess." 

Section  2334  of  the  same  Code  provides: 
"A  principal  is  bound  by  acts  of  his  agent 
under  a  merely  ostensible  authority,  to  those 
persons  only  who  have  in  p;ood  faith,  and  with- 
out want  of  ordinary  care,  incurred  a  liability  or 
parted  with  value,  upon  the  faith  thereof." 

These  sections  clearly  set  forth  the  two 
elements  that  constitute  ostensible  agency, 
viz.,  some  intentional  conduct  or  neglect  on 
the  part  of  the  alleged  principal  creating  a 
belief  in  the  minds  of  third  persons  that  an 
agency  exists,  and  a  reasonable  reliance 
thereon  by  such  third  persons.  The  second 
finding  Is  Indefinite  in  that  it  does  not  des- 
ignate Barceloux's  conduct  either  as  inten- 
tional or  wanting  In  ordinary  care,  one  of 
which  Is  required  by  the  Code.  An  allega- 
tion In  the  language  of  said  finding  if  found 
In  the  complaint  would  undoubtedly  consti- 
tute a  demurrable  defect,  but  no  such  aver- 
ment is  contained  therein,  the  complaint  not 
having  been  framed  upon  the  theory  of  os- 
tensible or  actual  agency,  but  that  the  goo<Is 
were  supplied  to  defendant  directly.  The 
case  was  tried,  though,  upon  the  theory,  as 
before  suggested,  of  agency,  but  it  is  plain 
that  said  finding  may  be  disregarded  as  im- 
material in  the  case.  Eliminating  It  there 
is  sufficient  support  for  the  Judgment  in  this 
finding: 

"That  said  defendant  became  indebted  to 
plaintiff  in  the  sum  of  $390.16,  being  the  bal- 
ance due  upon  an  open  account  for  goods,  wares, 
and  merchandise  sold  and  delivered  by  plalntifC 
to  defendant  at  the  Hotel  St  Francis,  in  the  city 
of  Sacramento  -*  *  *  at  his  special  instance 
and  request  within  two  years  next  preceding  the 
filing  of  said  complaint^' 

[3,4]  Indeed,  the  said  defective  finding  is 
not  directed  to  the  i>artlcular  subject-matter 
of  this  action.  It  Is  entirely  indefinite  as  to 
what  goods,  wares,  and  merchandise  were 
sold  to  Mrs.  Pratt  "in  good  faith  and  In  the 
exercise  of  ordinary  care,"  and  we  may  treat 
the  finding  as  Irrelevant  to  any  issue  made 
by  the  pleadings.  For  aught  that  appears  to 
the  contrary,  It  relates  to  different  supplies, 
and  we  may,  therefore,  disregard  it  Of 
course,  "it  Is  a  well-settled  rule  that  the  find- 
ings of  fact  made  by  the  trial  court  are  to 
receive  sn(^  a  construction  as  will  uphold, 
rather  than  defeat,  Its  judgment  therein." 
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Breeze  t.  Brooks,  97  Oal.  77,  31  Paa  742,  22 
L.  B.  A.  257 ;  Perkins  r.  West  Coast  Lumber 
Co.,  129  Cal.  427,  62  Pafc  67;  Paine  t.  San 
Bernardino,  etc.,  Co.,  148  Cal.  654,  77  Pac. 
669.  In  tbls  connection  It  may  be  said  that 
It  was  not  necessary  for  plaintiff  to  allege 
that  the  goods  were  sold  and  delivered  to  de- 
fendant through  his  agent,  but  under  the  gen- 
eral count  evidence  was  admissible  of  either 
actual  or  ostensible  agencj.  This  was  rec- 
ognized by  both  iiartles  and  no  objection  was 
made  to  the  course  pursued. 

[S]  Appellant's  point  that  Barcelouz's 
promise  was  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  and,  therefore, 
▼old  because  not  written,  is  without  merit 
since  he  raised  the  questicm  of  the  statute  of 
frauds  neither  by  objection  to  the  evidence 
nor  by  a  motion  for  a  nonsuit.  Besides,  as 
we  shall  see,  the  liability  of  defendant,  as 
far  as  it  appears  in  the  record,  rests  upon 
a  different  theory,  namely,  that  the  credit 
was  extended  to  blm;  that  he,  in  other 
words,  was  the  real  debtor  and  not  a  surety 
or  guarantor. 

[6]  It  seems  that,  after  the  evidence  was 
submitted,  the  court  permitted  an  amended 
complaint  to  be  filed  to  conform  to  proof. 
The  original  pleading  was  against  Barcelonz 
and  Pratt  and  proceeded,  as  we  have  seen, 
upon  the  theory  that  a  partnership  existed 
between  them,  but  the  amended  complaint 
charged  Barceloux  with  sole  liability.  It  is 
claimed  that  this  constitutes  an  entirely  dif- 
ferent cause  of  action,  and  such  practice  is 
not  to  be  countenanced.  But  it  Is  sufficient 
to  say  that  no  such  objection  was  made  at 
the  trial,  and  it  cannot  be  urged  for  the  first 
time  on  appeal  Keefe  v.  Keefe,  19  Cal.  App. 
310,  125  V&c  929;  Stockton,  etc.,  Wks.  v. 
Glens,  etc.,  I.  Co.,  121  Cal.  167,  63  Pac.  5K. 

[7]  The  objection  most  seriously  urged  by 
appellant  Is  that  the  evidence  is  Insutlicient 
to  show  his  liability  for  the  debt.  It  is  earn- 
estly contended  that  the  goods  were  not  fur- 
nished to  Barceloux,  and,  also,  that  he  can- 
not be  held  upon  the  theory  that  he  Is  legal- 
ly respunslble  for  anything  that  was  supplied 
to  Mrs.  Pratt 

As  to  the  Armstrong  claim  herein,  it  may 
be  said  there  is  evidence  that  the  agreement 
was  directly  between  plaintiff  and  defendant. 
Armstrong  testified  that  he  did  business,  as 
far  as  the  hotel  was  concerned,  with  Mr.  H. 
J.  Barceloux,  that  he  met  him  personally  at 
the  hotel  after  Dr.  Tryon  left,  that  "Mr.  Bar- 
celoux assumed  the  management  of  it  and 
made  arrangements  with  me  to  furnish  goods 
for  the  hotel,  that  he  would  be  responsible 
for  it,  pay  the  bills  from  that  time  on ;"  fur- 
thermore, that  "at  the  time  we  arranged  for 
the  account  he  stated  that  she  (Mrs.  Pratt) 
would  run  the  hotel,  manage  it  for  him ;  that 
be  would  not  be  here  much  of  the  time  and 
she  would  do  the  ordering.  looKing  after  the 
business."  We  need  not  quote  further  from 
bis  testimony,  us  the  foregoing  is  sufficient 
to  show  the  primary  liability  of  appellant 


We  may  add  that  It  is  fair  to  say  that  Arm- 
strong relied  upon  bis  contract  with  appel- 
lant and  that  it  was  not  repudiated  by  the 
latter  until  after  the  goods  were  all  supplied 
by  the  former. 

The  Hosklng  Case  finds  much  less  su^ort 
in  the  evidence. 

As  to  the  Meredith  Fish  Company's  claim, 
we  find,  however,  sufficient  evidence  to  sup- 
port the  finding  of  the  court  Mr.  Craddoe 
Meredith  testified  that  he  dealt  direcUy  with 
Mr.  Barceloux,  that  the  latter  told  him  that 
be  was  interested  in  the  hotel  and  that  he 
would  be  responsible  for  supplies  that  the 
Fish  Company  would  furnish  to  Mrs,  Pratt 
It  further  appears  from  his  testimony  that  he 
was  never  notified  that  Mr.  Barceloux  would 
not  be  responsible  for  the  claim.  There  is, 
in  other  words,  a  sufficient  showing  of  an 
enforceable  contract  between  the  Flsb  Com- 
pany and  appellant 

[I]  The  evidence  seems  entlrdy  Insaffldent 
to  sui^tort  the  claim  of  the  Peerless  Ice  Cream 
Company  or  of  the  Golden  Poppy  Bakery. 
Neither  had  any  dealings  directly  with  Mr. 
Barceloux.  In  fact,  he  was  not  known  to  ei- 
ther of  them.  There  is  nothing  to  show  that 
either  firm  was  misled  by  the  conduct  of  ap- 
pellant, and  there  is  no  competent  evidence 
that  Mrs.  Pratt  was  authorized  to  represent 
Mr.  Barceloux  as  to  either  of  these  claims. 
Indeed  these  claimants  base  their  contention 
against  appellant  npon  the  statement  of  Mrs. 
Pratt  that  "the  financial  end  was  a  rancher 
up  the  river,  he  would  take  care  of  the  finan- 
cial end,"  and  upon  the  fact  that  she  signed 
Barceloux's  name  to  the  checks.  But  mani- 
festly a  third  person  cannot  be  held  to  ac- 
countability by  such  conduct  and  declara- 
tions of  a  supposed  agent  If  sudi  were  the 
law,  no  one  would  be  safe  from  the  madiina- 
tions  of  designing  persons.  As  to  the  in- 
sufficiency of  the  evidence  to  sut^Mrt  the 
claim  of  actual  agency,  Mitrovlch  v.  Fresno 
Fruit  A  Packing  Co.,  123  Cal.  379.  55  Pat 
1064,  is  in  point,  and,  bearing  upon  the  fail- 
ure of  the  case  in  material  features  of  os- 
tensible agency,  Harris  v.  San  Diego  Flume 
Co.,  87  Cal.  526,  25  Pac.  758,  may  well  be 
consulted. 

The  claim  of  the  Sacramento  Laundry  is 
sought  to  be  upheld  upon  the  ground  of  os- 
tensible agency.  It  is  doubtful  whether  the 
evidence  is  sufficient  to  support  It  It  Is  in- 
deed quite  unsatisfactory,  but  the  question 
as  to  whether  it  is  entirely  Inadequate  may 
be  pas.sed,  as  the  showing  may  be  different 
upon  another  trial. 

[9]  It  Is  suggested  that  the  court  lmpr<H>- 
erly  permitted  interest  on  the  amounts  due, 
but  the  allowance  seems  to  have  been  made 
from  the  filing  of  the  complaint  This  ap- 
pears to  be  the  correct  practice  in  this  class 
of  cases.  Grangers'  Union  v.  Ashe,  12  CaL 
App.  757,  108  Pac.  533;  Heald  v.  Bendy,  89 
Cftl.  632,  27  Paa  67. 

The  judgment  in  the  case  of  "E.  C.  Arm- 
strong V.  II.  J.  BarceloQX,  doing  business  un- 
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der  the  flctltloiis  name  of  Hotel  St  Frands," 
is  affirmed,  and  in  the  case  of  "W.  A.  Hos- 
klng  T.  H.  J.  Barceloux,  doing  business  under 
tbe  fictitious  name  of  Hotel  St  Francis,"  is 
rerersed,  with  direction  to  retry  the  Issues 
as  to  all  the  claims  except  that  of  the  Mere- 
dith Fish  Company. 

We  concur:    CHIPMAN,  P.  J. ;  HART,  J. 


(34  Cal.  App.  471) 

TAYLOR  V.  NORTHWESTERN  NAT. 
INS.  00.     (Civ.  1993.) 

(Bistrict  Court  of  Appeal,  First  District,  Cal- 
ifornia. Aug.  24,  1917.  Rehearing  Denied 
Sept.  22.  1017.  Rehearing  Denied  by  Supreme 
Court  Oct  18,  1017.) 

1.  Insurance  €=»163(2)— Pbopkbtt  CovEREn 
— "Additions  Adjoining  and  Communicat- 
ing." 

An  insurance  policy,  under  the  caption 
"Country  Store  Building  and  Contents  Policy 
Perm,"  provided  for  insurance  on  a  one-story 
frame  building  and  its  additions  adjoining  and' 
communicating,  occupied  as  a  grocery,  store,  and 
on  the  atodi  ol  groceries  and  other  merctiandise 
contained  in  the  described  building  and  its  ad- 
ditions, and  granted  permiiision  for  mechanics 
and  artisans  to  make  alterations  or  repairs  and 
to  build  additions.  Insured  erected,  within  a 
few  feet  of  the  one-story  building  described,  a 
shed  in  wliich  to  store  groceries,  not  connected 
with  the  store  building  otherwise  than  by  a  re- 
removable  board,  on  which  goods  were  passed 
from  the  one  building  to  the  other.  Meld,^  that 
this  shed  was  covered  by  the  term  "additions 
adjoining  and  communicating,"  though  not  struc- 
turally connected  with  the  store  building,  as 
the  insurance  was  intended  to  cover  the  store  as 
a  store,  and  the  property  insured  was  to  be 
treated  as  a  store,  and  not  as  a  separate  and 
distinct  building  or  a  stock  of  goods  contained 
in  that  Identical  structure. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Addition.] 

2.  Insurance  «=9l46(l)  —  Constbucton  of 
Policy. 

The  construction  of  an  insurance  pohcy  is  to 
be  ascertained  from  the  whole  instrument,  the 
nature  of  the  property,  the  purposes  for  which 
it  is  ordinarily  to  be  used,  its  situation,  and  the 
manner  in  which  it  is  usually  kept. 

Appeal  from  Superior  Court  Alameda 
Ooanty;   Everett  J.  Brown,  Judge 

Action  by  Thomas  Taylor  against  tbe 
Northwestern  National  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals^    Affirmed. 

Peter  J.  Crosby,  of  Oakland,  for  appellant 
Ij.  D.  Manning  and  L.  C.  Fish,  both  of  Oak- 
land, for  respondent 

BEASL7,  Judge  pro  tern.  This  is  an  ap- 
peal from  a  judgment  for  plaintiff  upon  a 
policy  of  insurance  written  by  defendant  in 
fiiTor  of  plaintiff.  At  the  time  the  policy  was 
Issued  the  plaintiff  owned  a  grocery  store  in 
a  <Hie-8tory  frame  building  In  Alameda  coun- 
ty. About  three  months  after  tbe  date  of  the 
policy,  a  small  shed  was  erected  upon  tbe 
Bame  property  with  the  store  covered  by  the 
policy.    Into  this  shed  a  part  of  the  stodi  of 


groceries  of  the  store  were  placed  and  kept 
The  shed  was  subsequently  burned. 

The  trial  court  found  that  the  shed  was  an 
addition  to  tbe  store,  wltbin  the  meaning  of 
the  word  "addition"  as  it  was  used  In  the  pol- 
icy. Tbe  point  made  here  is  that  this  finding 
Is  not  supported  by  the  evidence.  Under  the 
caption  "OonntiT  Store  Building  and  Con- 
tents Policy  Form,"  the  policy,  among  other 
things,  provided  for  Insurance: 

"On  the  one-story  frame  building  and  its  ad- 
ditions, adjoining  and  communicating,  including 
foundations,  piping,  plumbiug,  stationary  heat- 
ing apparatus,  electric  wiring  and  fixtures,  and 
all  other  permanent  improvements  and  fixtures 
attached  to  and  forming  a  part  of  said  building, 
occupied  as  a  grocery  store,  situate  on  the  south- 
west corner  of  Forty-First  avenue  and  Foothill 
boulevard,   Oakland,  California. 

"On  store  and  office  furniture  and  fixtures,  of 
every  description,  including  safes,  signs,  cash 
registers,  typewriting  machines,  stationery,  office 
supplies,  and  utensils  in  use,  all  contained  in 
or  attached  to  the  above-described  building  and 
its  additions. 

"On  stock  of  groceries  and  other  merchandise, 
including  merchandise  held  in  trust  or  on  com- 
mission, or  sold,  but  not  delivered,  all  contained 
in  the  above-described  building  and  its  additions. 

"Permission  is  granted  for  mechanics  or  arti- 
sans to  make  alterations  or  repairs  to  the  with- 
in-described building  for  more  than  fifteen  (15) 
days  at  any  one  time,  and  to  build  additions, 
this  policy  to  cover  on  and  in  same,  under  the 
respective  terms  hereof." 

The  court  found  that  the  damage  by  the 
fire  was  done  to  the  stock  of  groceries  con- 
tained in  tbe  shed  above  referred  to;  that 
the  building  was  about  12x14  feet  In  size, 
an'd  erected  upon  the  same  premises,  and  at 
a  distance  of  about  7  feet  from  the  original 
building  mentioned  in  the  policy;  tliat  It 
was  erected  for  the  purpose  of  storing  a  part 
of  the  groceries  covered  by  tbe  policy  and  a 
portion  of  tbe  stock  contained  in  tbe  original 
store  building  at  the  time  the  policy  was  Is- 
sued. The  trial  court  further  found  that 
this  shed  or  building  was  communicating  and 
connected  with  the  one-story  frame  building 
described  in  said  policy  only  in  manner  as 
follows : 

"The  door  of  the  shed  was  placed  opposite  a 
window  in  the  one-story  building,  and  the  gro- 
ceries were  passed  from  the  one-story  building  to 
the  shed  by  sliding  along  a  removable  board 
connecting  the  one-story  building  with  the  shed. 
This  shed  or  building  was  the  only  structure 
erected  on  the  premises  after  the  issuance  of  the 
policy,  and  that  this  shed  or  building  constituted 
an  addition  to  the  one-story  building  described 
in  the  insurance  policy.  This  shed  or  building 
was  of  the  same  character  of  construction  as 
the  one-story  frame  building  and  did  not  increase 
the  insurance  risk.  Tliat  none  of  the  groceries 
in  the  one-story  frame  building  were  damaged 
by  the  fire." 

[1,2]  If  the  words  "additions,  adjoining 
and  communicating,"  are  to  be  construed  as 
intended  to  cover  only  such  additions  to  the 
store  building  as  are  structurally  connected 
therewith,  tbea  this  case  must  be  reversed, 
for  tbe  evidence  does  not  sustain  the  finding 
to  which  the  appellant  objects;  but  it  seems 
to  us  that  in  this  case  this  would  be  too  nar- 
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TOW  a  constmctlon  to  be  placed  upon  the 
lang^uage  of  tliia  policy.  The  construction  of 
a  iwlicy  of  Insaranoe  Is  to  be  ascertained 
from  the  whole  tnstrument,  the  nature  of  the 
property  to  which  the  language  of  the  i>ollcy 
Is  to  be  applied,  the  purposes  for  which  prop- 
erty Is  ordinarily  to  be  used,  its  situation, 
and  the  manner  In  which  It  Is  usually  kept 
(Marsh  V.  Concord  M.  F.  Ins.  Co..  71  N.  H. 
253,  Bl  Atl.  898),  and  In  speaking  of  the  man- 
ner In  which  a  policy  of  Insurance  should  be 
viewed  the  Supreme  Court  of  California  has 
said  in  Victoria  S.  S.  Co.  v.  Western  Assur- 
ance Co.,  167  Cai.  348,  139  Pac.  807,  that  the 
rule  of  law  is  that  policies  are  to  be  construed 
liberally  in  favor  of  the  insured,  and  that 
any  uncertainty  or  ambiguity  in  a  contract  of 
insurance  Is  to  be  interpreted  most  strongly 
against  the  insurer.  In  this  case  the  insur- 
ance was  undoubtedly  intended  by  both  the 
defendant  and  the  insured  to  cover  the  store 
as  a  store.  The  caption  of  that  portion  of 
the  policy  above  quoted  strongly  corroborates 
this  view.  In  other  words,  the  property  in- 
sured was  to  be  treated  as  a  store,  and  not 
as  a  separate  an'd  distinct  btilldlng,  or  a 
stock  of  goods  contained  in  that  identical 
single  structure.  This  case  seems  more  ra- 
tionally classified  as  belonging  to  that  class 
where  additions  to  a  manufacturing  plant, 
not  structurally  connected  with  the  original 
buildings  of  the  plant,  are  nevertheless  held 
to  be  covered  by  insurance,  where  the  policy 
Includes  additions  as  it  does  in  this  case. 
Some  flexibility  of  meaning  must  be  given 
to  the  language  of  standard  forms  of  insur- 
ance policies  such  as  this,  the  rigfd  language 
of  which  must  be  interpreted  in  the  light  of 
the  common  understanding  of  the  parties,  in 
order  to  do  Justice  between  them ;  and,  when 
this  is  taken  in  consideration  with  the  court's 
finding  that  the  risk  was  not  increased  by  the 
erection  of  this  small  shed.  It  would  seem 
to  be  Just  that  the  trial  court's  oonstmction 
of  the  language  of  this  policy  and  of  the  ev- 
idence in  the  case,  resulting  In  the  finding 
above  referred  to,  should  be  sustain^. 
The  Judgment  Is  therefore  affirmed. 


We    concur : 
ABDS,  J. 


KEBRiaAN,    J.;      RICH- 


(34  Cal.  App.  424) 

PEOPLE  V.  IRISH.     (Cr.  689.) 

(District  Court  of  Appeal,  First  District,  CaU- 

fomla.    AiiK.  13,  1917.    Rehearinjf  Denied 

by  Supreme  C!ourt   Oct  11,  1917.) 

Cbiminai.  Law  ®=»564(1)— Vxnuk— SainciEN- 
OT  OF  Evidence. 
In  a  prosecution  under  Pen.  Code,  g  270,  for 
failing  to  provide  necessary  food,  etc.,  for  a 
minor  sou,  evidence  held  to  sustain  tlie  finding 
implied  from  the  verdict  tliat  the  residence  of  the 
mother,  to  whom  the  custody  of  the  minor  had 
been  awarded  in  a  divorce  proceeding,  was  in 
M.  County,  where  prosecution  was  brought. 

Appeal  from  Superior  Court,  Matin  Coun- 
ty;   Edgar  T.  Zook,  Judge. 


Clarence  B.  Irish  was  convicted  of  failing 
to  provide  neoessary  food,  etc.,  for  Iiis  minor 
son,  and  appeals.    AfllrmeSd. 

Walter  B.  Dunn,  of  Oaklaftd,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Riotdan, 
Deputy  Atty.  Gen.,  for  the  People^ 

PER  CURIAM.  The  defendant  was  charg- 
ed by  information  with  violation  of  section 
270  of  the  Penal  Code  in  failing  to  provide 
necessary  food,  clothing,  shelter,  and  med- 
ical attendance  for  his  minor  son  daring 
a  period  of  three  years  immediately  prior  to 
March  1,  1017,  and  was  tried  and  convicted. 
The  court  suspended  sentence  for  the  period 
of  five  years,  and  admitted  him  to  probation 
upon  the  usual  conditions,  together  with  the 
requirement  that  he  contribute  the  sum  of 
$150  to  his  wife  for  the  maintenance  and 
support  of  the  child  for  six  months  beginning 
April  14, 1917,  and  to  again  appear  before  the 
court  October  11,  1917,  to  furnish  security  for 
the  further  sut^Mrt  of  the  child  for  the  ensu- 
ing six  months,  and  thereafter  semiannually 
for  the  same  purpose  during  the  term  of  pro- 
bation. 

We  conceive  of  no  reason  for  discu.sslng  at 
length  the  points  argued  in  the  briefs.  We 
have  read  them  car^lly  together  with  the 
record  of  the  trial,  and  all  we  feel  required 
to  say  Is  that  the  evidence,  contrary  to  the 
appellant's  contention,  sustains  the  finding 
Implied  from  the  verdict  that  the  residence  of 
the  mother — to  whom  the  custody  of  the  mi- 
nor was  awarded  in  a  divorce  proceeding  be- 
tween her  and  the  defendant — ^was  in  the 
county  of  Marin.  She  testified  that  she  lived 
there  "off  and  on,"  meaning,  as  was  developed 
later  In  the  trial,  that  as  she  earned  her  liv- 
ing as  a  nurse  she  was  sometimes  out  of  the 
county  at  work  in  that  capacity;  but  she 
finally  testified  that  she  lived  in  that  coun- 
ty; that  her  residence  was  there. 

The  evidence  also  abundantly  shows  tliat 
the  defendant  was  able  to  support  the  minor, 
that  no  one  voluntarily  undertook  to  relieve 
him  or  the  mother  of  any  obligation  to  sup- 
port tlie  child,  and — ^If  it  Is  Important — ^tbat 
the  mother  was  without  sufficient  means 
to  support  It  at  the  time  the  offense  la 
charged. 

The  Judgment  Is  affirmed. 


(34  Cal.  App.  420) 
FERNANDEZ  v.  WESTERN  FUSE  &  EX- 
PLOSIVES CO.    (Civ.  I486.) 

(District  Court  of  Appeal,  First  District.  Cti- 

ifomia.    Aug.  10,  1917.    Rehearing  Denied 

by  Supreme  Ourt,  Oct.  8,  1917.) 

1.  Explosives  ©=>S— Action— Pleadiko  and 
Pboop— Variance. 

In  an  action  for  damage  by  an  explosion 
on  the  theory  that  storing  powder  was  a  nui- 
sance, it  was  error  to  admit  testimony  showing 
defective  construction  of  the  magazine. 
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2.  Appeai,  and   Ebkob  «=>882(6)— Review— 
Objections— Estoppel  to  Make. 

When  the  trial  court  and  the  parties  to 
an  action  proceed  to  trial  upon  the  theory  that 
there  is  a  material  issue,  and  the  court  upon 
the  evidence  addressed  to  that  issue,  and  receiv- 
ed without  any  or  without  a  suflBcient  objection, 
finds  in  accordance  with  that  evidence,  a  party 
will  not  be  allowed,  for  the  first  time  on  ap- 
peal, to  say  that  there  was  no  such  issue. 
8.  Pleading  <s=>430(1)  —  Variance  —  Objec- 
tions TO  Evidence. 

Where  the  complaint  was  framed  on  the 
theory  of  nuisance  in  storins  powder,  a  single 
objection  by  dcfendnnt  to  the  evidence  as  to 
detective  construction  of  the  magazine  as  not 
within  the  issues  was  sufiicient  to  apprise  plain- 
tiff of  the  nature  of  the  objection. 
4.  Pleading    <&=s430(2)— Vabiance— Waiveb. 

Where  the  complaint  was  based  upon  nui- 
sance in  maintaining  of  powder  majjazine,  and 
plaintiff  introduced  evidence  of  negligent  con- 
struction of  the  magazine,  the  mere  fact  that 
defendant  then  intro«Iuccd  evidence  in  rebuttal 
thereof  did  not  estop  it  from  clniminfr  that 
there  was  a  variance  between  pleading  and 
proof. 

Appeal  from  Superior  Court,  Alameda  Coun- 
ty; T.  W.  Harris,  Judge. 

Action  by  J.  F.  Fernandez  against  the 
Western  Fuse  &  Explosives  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

John  J.  Barrett  and  Alfred  Sutro,  both  ot 
San  Francisco  (Plllsbury,  Madison  &  Sutro, 
of  San  Francisco,  of  counsel),  for  appellant 
Reed  A  Nusbanmer  and  Chapman  &  Trefe- 
then,  all  of  Oakland,  and  A.  A.  Moore  and 
Stanley  Moore,  both  of  San  Francisco,  for 
req;K>ndemt. 

PER  CURIAM.  This  Is  an  appeal  from  a 
Judgment  against  the  defendant  for  the  sum 
of  $925,  being  the  amount  of  damages  claim- 
ed to  have  been  suffered  by  the  plalntllT  by 
reason  of  the  destruction  of  his  house  and 
I««mlse8  at  Melrose  in  Alameda  county 
through  the  explosion  of  a  powder  magazine 
on  the  premises  of  the  defendant. 

This  is  one  of  a  series  of  cases  which 
grew  out  of  that  explosion,  two  of  which 
were  Kleebauer  v.  Western  Fuse  &  Explosives 
Co.,  138  Cal.  497,  71  Pac.  617,  60  L.  R.  A. 
377,  94  Am.  St.  Rep.  62,  and  Fisher  v.  West- 
ern Fuse  &  Explosives  Co.,  12  Cal.  App.  299, 
107  Pac.  332.  Briefly  the  facts  are  that  the 
defendant  conducted  an  establishment  at 
Melrose  for  the  manufacture  of  fuse,  and  in 
connection  therewith  maintained  a  powder 
iragazine  in  which  it  stored  the  powder  used 
in  the  manufacture  of  its  product.  On  the 
day  of  the  acddent  one  of  its  employes,  a 
Chinaman — who  had  murdered  a  fellow  coun- 
tryman— sought  refuge  in  the  powder  maga- 
zine, the  entrance  to  which  he  barricaded. 
Being  pursued  by  peace  officers  and  threat- 
ened with  arrest  he  fired  the  magazine,  there- 
by causing  much  damage  to  surrounding 
property.  Including  that  of  the  plaintiff. 


The  amended  complaint  appears  to  liave 
been  drawn  on  the  theory  that  the  defendant 
was  guilty  of  negligence  in  the  employment 
of  an  unfit  and  Incompetent  employ^  whose 
act  exploded  the  powder  magazine,  and  also 
upon  the  theory  that  the  powder  magazine 
as  maintained  by  the  defendant  was  a  nui- 
sance. The  act  of  the  Chinaman  In  firing 
the  magazine  is  out  of  the  case  since  the  evi- 
dence shows  without  conflict,  and  the  court 
expressly  finds,  that  the  defendant  was  not 
responsible  for  Its  employe's  act  in  causing 
the  explosion. 

As  to  the  nuisance  theory.  It  Is  obvious 
that  the  complaint  as  amended  was  drafted 
upon  the  theory  that  the  mere  keeping  of  a 
large  quantity  of  explosive  powder  In  a 
thickly  populated  neighborhood,  irrespective 
of  the  manner  in  which  the  magazine  in 
which  it  was  stored  was  constructed  was  a 
nuisance  per  se.  But  before  the  case  came 
on  for  trial  the  Supreme  Court,  In  the  case 
of  Kleebauer  v.  Western  Fuse  &  Explosives 
Co.,  supra,  had  held  that  the  magazine  of  the 
defendant,  constructed  and  maintained  as 
disclosed  by  the  evidence  in  that  case — and 
which  is  similar  to  the  evidence  now  before 
the  court,  leaving  out  of  consideration  so 
much  of  It  as  refers  to  the  effect  of  the 
presence  or  absence  of  an  embankment  or 
bulkhead — did  not  constitute  negligence  per 
se.  Accordingly  in  this  case,  in  order  appar- 
ently to  escape  the  principle  laid  down  in 
that  case,  the  plaintiff,  over  objections  of  the 
defendant,  introduced  evidence  tending  to 
show  that  the  magazine  was  improperly  con- 
structed; and,  based  thereon,  the  court  found 
that  the  magazine  of  the  defendant  was  a 
nuisance  because  of  Its  improper  construc- 
tion in  not  being  surrounded  by  a  bulkhead 
or  embankment,  which  would  have  tended  to 
minimize  the  effects  of  the  explosion  by  di- 
recting its  force  upwards. 

[1]  It  thus  appears  that  neither  this  partio- 
ular  evidence  nor  the  finding  of  the  court 
based  thereon  was  responsive  to  any  issue  in 
the  case.  It  has  been  repeatedly  held  by  the 
Supreme  Court  that  under  those  circum- 
stances the  complaint  cannot  be  looked  to  In 
support  of  the  judgment.  "Where,"  says  the 
Supreme  Court  in  Chetwood  v.  Cal.  Nat. 
Bank,  113  Cal.  414,  424,  55  Pac.  704,  707, 
"the  case  made  out^y  the  findings  is  a  differ- 
ent case  from  that  presented  by  the  pleadings, 
the  Judgment  will  be  reversed;  for  the  re- 
lief decreed  must  be  the  relief  sought,  and 
the  variance,  even  If  It  be  such  as  could  have 
been  cured,  by  amendment,  Is  fatal  to  the 
validity  of  the  Judgment  (Bryan  v.  Tormey, 
84  Cal.  126  [24  Pac.  319]),  and  the  point  may 
be  raised  on  appeal  from  the  judgment  (Put- 
man  V.  I^mphier,  36  Cal.  151)." 

[2]  But  it  is  also  well  settled  that  when 
the  trial  court  and  the  parties  to  an  ajction 
proceed  to  trial  upon  the  theory  that  there  is 
a  material  issue,  and  the  court  upon  the  evi- 
dence addressed  to  that  issue,  and  received 
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wltbout  any  or  without  a  sufficient  objection, 
finds  in  accordance  with  that  evidence,  a 
party  will  not  be  allowed  for  the  first  time  on 
appeal,  to  say  that  there  was  do  such  issue. 
Schroeder  v.  Mauzy,  16  CaL  App.  443,  118 
Pac.  459. 

[3]  It  is  the  contention  of  Uie  plaintiff  that 
under  this  rule  the  defendant  is  estopped  to 
assert  that  no  Issue  was  framed  as  to  the  neg- 
ligent construction  of  the  magazine,  for  the 
reason  that  when  testimony  upon  that  point 
was  offered  the  defendant  failed  to  make  its 
objection  thereto  sufficiently  specific  to  ap- 
prise hini  of  Its  nature  and  s(X)i)e,  and  for 
the  further  reason  that  the  defendant  itself 
Introduced  testimony  as  to  the  construction 
of  the  magazine  in  rebuttal  of  plaintiff's  tes- 
timony on  that  subject.  With  regard  to  this 
contention  tlie  record  discloses  thut  the  de- 
fendant several  times  objected  to  this  char- 
acter of  testimony,  but  only  once  included  In 
the  objection  that  the  evidence  was  not  re- 
sponsive to  any  issue  in  the  case,  and  that 
In  a  motion  for  nonsuit  made  by  the  defend- 
ant, it  did  not  include  as  a  ground  thereof 
the  IniJufHciency  of  the  complaint  to  cover 
this  aspect  of  the  nuisance  theory.  We  do 
not  think  that  the  defendant  intended  to  con- 
ceal the  reel  nature  of  its  objection  to  this 
testimony,  especlaJly  as  the  rule  In  the 
Kleebauer  Case,  apparently  responsible  for 
the  offer  of  this  testimony,  had  been  an- 
nounced prior  to  the  trial  of  the  case  at  bar, 
and  must  have  been  In  the  mind  of  counsel 
both  In  the  offer  of  testimony  and  the  making 
of  objections  thereto.  We  think  under  these 
drcumstanoes  the  plaintiff  was  sufficiently 
apprised  of  the  nature  of  the  objection,  and 
could,  if  he  so  desired,  have  requested  leave 
to  amend  his  pleading,  which  he  failed  to  do. 
In  the  state  of  the  pleadings  and  in  the  face 
of  the  objection  made,  the  evidence  as  to  the 
alleged  improper  construction  of  the  maga- 
rine  should  have  been  excluded  by  the  court. 

[4]  The  fact  that  the  defendant  introduced 
testimony  In  rebuttal  upon  this  same  point 
does  not  now  estop  It  from  claiming  that 
the  testimony  was  erroneously  admitted  over 
Its  objection.  In  Washington  Tp.  F.  C.  &  G. 
V.  McCorhilck,  19  Ind.  App.  663,  at  page  667, 
49  N.  E.  1085,  at  page  1086,  the  court  said: 

"Appellant,  in  rebuttal,  -introduced  some  evi- 
dence of  the  same  general  character  as  that  ob- 
jected to.  But  this  cannot  be  said  to  be  a  waiv- 
er of  the  objections  to  the  evidence  introducifid 
by  appellee.  It  was  not  invited  error.  It  does 
not  fall  within  the  rule  that  a  party  who  calls 
out  incompetent  evidence  thus  precludes  him- 
self from  successfully  objecting  to  evidence  of 
like  character  introduced  by  his  adversary. 
•  *  *  The  error  was  committed  at  the  in- 
stance of  the  opposite  party,  and  appellant  did 
all  it  could  *  ♦  *  to  prevent  the  error.  Aft- 
er the  court  had  held,  over  appellant's  objection, 
that  the  evidence  was  competent,  and  had  per- 
mitted appellee,  who  had  the  burden,  to  intro- 
duce such  evidence  to  maintain  his  case,  appel- 
lant, in  seeking  to  overcome  the  case  made  by 
appellee,  could  follow  the  theory  laid  down  by 
the  court  without  impliedly  admitting  the  cou;-t's  ■ 


theory  to  be  right,  and  without  waiving  his  ri^t 
to  question  the  court's  action.    •    •    • " 

See,  also,  3  -Cya,  p.  246,  and  cases  there 
dted. 
The  judgment  Is  reversed. 


(J4  Cat.  App.  431J 
MACDOXALD  et  al.   v.   BERNAI/  et  aL 
(Civ;  2127.) 
(District  Court  of  Appeal,  First  District,  Cali- 

fomin.    Aug.  14,  1917.) 
PARTmoN  €=s5{>4<(.3)—UErEREE— Report. 

Where  a  partition  suit  is  referred,  the  re- 
port <if  the  referee  as  to  the  value  of  the  lands 
is  merely  advisory,  and  the  court  may  disregard 
it  and  determine  the  value  on  another  basis. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Tbos.  F.  (iralmui, 
Judffe. 

Aclion  by  D.  B.  MacDoiiald  and  others 
against  Jose  Cornelio  Bernal,  as  executor, 
and  others,  and  Williani  B.  McKlnnon,  as  ad- 
ministrator, anid  others.  From  the  Judg- 
ment, the  last-named  defendants  ai^ieal.  Af- 
firmed. 

Theo.  J.  Savage  and  Burke  Corbet,  both  of 
San  Francisco,  and  Corbet  &  Selby,  of  San 
Francisco,  for  appellants.  Sullivan  &  Sullivan 
and  Theo.  J.  Roche,  Norman  A.  Eisner,  and 
Heller,  Powers  &  Ehrman,  all  of  San  Fran- 
cisco, for  respondents. 

PER  CURIAM.  This  is  an  appeal  from  a 
judgment  In  favor  of  plaintiffs  In  an  action 
for  the  partition  of  certain  premises  consist- 
ing of  25  acres,  known  as  the  Bernal  tract. 
In  the  dty  and  county  of  San  Francisco. 

Upon  the  trial  of  the  cause  an  interlocutory 
decree  of  partition  was  entered,  by  the  terms 
of  which  one  Frank  A.  Dwyer  was  at>polnted 
sole  referee  to  make  partition  of  the  proper- 
ty. Said  referee  proceeded  with  his  work, 
and  presently  filed  his  report,  wherein  he 
made  certain  valuations  of  the  lands  em- 
braced in  the  tract,  and  recommended  the 
partition  of  the  property  among  the  parties 
to  the  action  in  accordance  with  such  valua- 
tions. The  ai^)ellants  filed  their  objections 
to  the  said  report  of  the  referee,  and  the 
court  set  the  same  for  hearing  and  took  evi- 
dence thereon,  after  which  the  court  filed  its 
final  decree,  In  which  the  referee's  proposed 
partition  of  the  premises  was  not  approved 
or  adopted  In  full,  but  was  modified  to  con- 
form to  the  views  of  the  court  arrived  at 
upon  the  hearing  thereon;  and  the  court  ia 
Its  final  decree  made  a  different  award  ana 
partition  of  the  property  than  that  recom- 
mended by  the  referee. 

The  Mily  contention  of  the  appellants  whldi 
the  court  Is  in  a  position  to  consider  upon  the 
record  before  us  is  that  the  court  erred  in 
awarding  to  the  appellants  less  land  In  valu- 
ation than  that  to  which  -they  would  hare 
been  entitled  upon  the  basis  of  the  calcula- 
tions contained  in  the  referee's  report.  It  la 
a  sufficient  answer  to  this  contention  to  say 
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that  the  report  of  the  referee  in  an  action 
for  portitioa  is  merely  advisory  to  the  court, 
which  la  not  bound  to  adopt  the  basis  used 
by  the  referee  for  his  calculation  as  to  the 
values  of  the  property  involved,  but  may,  in 
its  final  decree,  make  its  own  findings  with 
respect  to  such  matters.  The  court  did  this 
la  the  instant  case,  and  there  is  no  evidence 
before  us  to  show  that  it  committed  any  er- 
ror In  so  doing. 

The  appeal  not  having  been  taken  within 
60  days  after  the  judgment,  there  is  no  evi- 
dence before  us  by  reference  to  which  the 
findings  and  final  decree  of  the  trial  court 
could  be  assailed. 

Judgment  affirmed. 

(98  Wash.  897) 

METROPOLITAN  BLDG.  CO.  T.  CITY  OF 
SEATTLE  et  al.    (No.  13459.) 

(Supreme  Court  of  Washington.     Sept  21, 
1917.) 

Appeal  from  Superior  Court,  King  County; 
John  S.  Jurey,  Judge. 

Upon  rehearing  en  banc.    Affirmed. 

B\>r  departmental  decision,  see  92  Wash. 
660,  150  Pac.  793. 

Douglas  &  Douglas,  of  OoIvlUe,  and  Kerr 
ft  McCord,  of  Seattle,  for  appellant.  Hugh 
M.  Caldwell,  of  Seattle,  and  Walter  F.  Meier, 
of  Spokane,  for  respondents. 

PER  CURIAM.  Upon  a  rehearing  of  this 
case  en  banc,  a  majority  of  the  court  is  sat- 
isfied with  the  result  reached  by  the  depart- 
mental decision,  and,  for  the  reasons  there 
stated,  the  judgment  is  affirmed. 


<!»  Wash.  310) 
BIER  V.  CLEMENTS  et  aL     (No.  18930.) 


(Supreme  Court  of  Washington. 
1917.) 


Sept  18, 


1.  COWNTIES  <S=»57— COUNTT  COMMISSIONERS— 

PowEB  AND  DcTiBS— Good  Faith— Discbb- 

TION. 

A  board  of  county  commissioners  is  a  legis- 
lative and  deliberative  body,  and  as  such,  acting 
within  its  scope  and  discretion,  its  action  is 
final;  but  in  the  exercise  of  its  discretion  it 
must  act  in  good  faith  and  without  fraud  in  law 
or  in  fact  to  those  whom  it  serves,  and  where 
it  palpably  abuses  its  discretion  the  law  will  in- 
terfere. 

2.  Counties  «=>196(3)— Countt  Comvission- 
BBS— Issuance  of  Bonds— Bad  Faith. 

Where  two  of  three  county  cdmmissioners 
secretly  decided  to  build  a  courthouse,  procured 
buyers  for  the  bonds  without  opportunity  for 
bids  for  the  bonds,  which  bore  higher  interest 
than  bonds  of  counties  of  similar  financial  stand- 
ing, and  there  was  no  estimate,  ^procurement  of 
site,  deliberation,  or  discussion,  and,  having  ev- 
erything prepared,  passed  the  whole  proceeding 
at  a  meeting  of  the  board,  the  action  of  such 
board  was  arbitrary,  fraudulent,  and  in  bad 
faith,  and  issuance  of  the  bonds  will  be  enjoined. 

Department  1.  Appeal  from  Superior 
Court,  Benton  County;  Thomas  E.  Grady, 
Judge. 


Action  by  H.  A.  Bier  to  enj^oln  James  B. 
Clements,  B.  C.  Houston,  and  F.  L.  Baidi, 
county  commissioners  of  Benton  county,  and 
others,  from  issuing  or  negotiating  certain 
bonds.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Reversed. 

See,  also,  164  Pac.  82. 

M.  F.  Gose,  of  Pomeroy,  W.  V.  Tanner, 
Atty.  Gen.,  MouUon  &  Jeflfrey,  of  Kennewlck, 
and  Scott  Z.  Henderson,  Asst.  Atty.  Gen., 
for  appellant  C.  W.  Fristoe,  of  Prosser, 
Zent  &  Powell,  of  Spokane,  and  E.  A.  Davis, 
of  Pasco,  for  respondents.  Donworth  &  Todd, 
of  Seattle,  and  R.  E.  Campbell,  of  Olympia, 
amicus  curiae. 

MORRIS,  J.  Appellant,  who  is  a  taxpayer 
of  Benton  county,  commenced  this  action  be- 
low, seeking  to  enjoin  respondents,  as  coun- 
ty officers,  from  issuing  or  negotiating  cer- 
tain county  bonds  in  the  amount  of  $125,000 
for  the  purpose  of  erecting  a  courthouse. 
The  facts,  so  far  as  they  pertain  to  the  de- 
terminative feature  upon  which  we  rest  our 
conclusion,  are  these:  Prior  to  November 
11,  1916,  the  board  of  commissioners  of  Ben- 
ton county  consisted  of  James  B.  Clements, 
A.  G.  McNeil,  and  F.  L.  Bash.  On  that  day 
the  board  met  In  regular  session  for  the 
transaction  of  such  l>usiDess  as  might  prop- 
erly come  before  it  The  business  of  the  day 
being  apparently  concluded,  but  before  any 
formal  adjournment,  Cominlssioner  Bash  de- 
parted for  his  home;  thereupon  the  other 
two  commissioners,  no  one  else  being  pres- 
ent, adopted  the  following  resolution : 

"It  appearing  to  the  board  that  the  lease  on 
the  courthouse  will  expire  on  the  31st  day  of 
December,  1916,  it  is  ordered  that  Commission- 
ers Clements  and  McNeil  be  authorized  to  go  to 
Spokane  and  see  what  terms  can  be  obtained  up- 
on a  renewal  of  the  present  lease  of  the  court- 
bouse.  If  no  lease  can  be  obtained,  to  investi- 
gate and  find  out  what  other  quarters  can  be  se- 
cured." 

Pursuant  to  the  resolution  Ck>mmissioneT8 
Clements  and  McNeil,  on  November  20th  or 
21st,  went  to  Pasco  and  consulted  with  E.  A. 
Davis,  an  attorney  of  that  city,  who,  at  their 
request,  accompanied  the  commissioners  to 
Spokane  for  a  conference  with  Messrs.  Zent 
and  Powell  upon  the  legal  phase  of  the 
scheme  then  In  contemplation.  The  result 
•of  the  Spokane  conference  was  a  determina- 
tion to  issue  county  bonds  and  out  of  the 
proceeds  erect  a  courthouse.  Up  to  this 
time  no  action  had  been  taken  by  the  board 
of  county  commissioners  relative  to  the  con- 
struction of  a  courthouse,  nor  bad  any  dis- 
cussion taken  place  at  any  of  their  meetings 
suggesting  the  issuance  of  county  bonds  In 
any  form  for  that  purpose;  no  plans  bad 
been  adopted  looking  to  the  erection  of  a 
courthouse;  in  fact,  so  far  as  the  board  of 
commissioners  was  concerned,  the  idea  of 
erecting  a  courthouse  was  yet  Xinbom. 

It  was  further  determined  at  the  Spokane 
meeting  that  the  success  of  the  scheme  then 
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comtemplated  depended  upon  Its  being  kept 
secret  from  all  persons  other  than  the  mov- 
ing parties  and  such  financial  agents  and 
bond  buyers  as  they  might  take  -  Into  their 
confidence;  the  necessity  of  secrecy  arising, 
according  to  the  testimony  of  the  partici- 
pants in  the  Spokane  conference,  In  order 
to  avoid  litigation  and  attempts  to  frustrate 
the  Issuance  of  the  bonds  upon  the  part  of 
those  resiuents  of  the  county  who  were 
thought  to  be  opposed  to  the  erection  of  a 
courthouse  at  Prosser;  the  contention  being 
that  such  attempts  would  interfere  with  the 
salablllty  of  the  bonds  and  materially  affect 
their  value.  The  two  commissioners  re- 
turned to  tnelr  homes  leaving  the  matter  of 
arranging  the  details  of  the  bond  issue  and 
the  procurement  of  a  buyer  with  their  at- 
torneys. The  next  meeting  of  the  board  of 
commissioners  of  Benton  county  was  to  take 
place  on  December  4th.  Between  the  ad-' 
Jonmment  of  the  Sjtokane  conference  and 
December  4th  all  parties  Interested  were 
successful  in  maintaining  the  desired  secre- 
cy. There  was  no  leak.  Outside  of  Clements 
and  McNeil,  so  far  as  the  record  advises  us, 
no  one  in  Benton  county  knew  what  bad 
transpired,  nor  what  was  contemplated,  the 
two  commissioners  not  even  taking  Bash  In- 
to their  confidence  nor  giving  him  any  ink- 
ling of  present  or  coming  events  as  related 
to  the  contemplated  bond  Issue. 

On  Sunday,  December  3d,  Mr.  Zent,  of 
counsel  employed  by  Clements  and  McNeil, 
appeared  at  Prosser  with  tne  bonds  issued 
in  serial  number  from  1  to  250  inclusive, 
aggregating  $125,000.  The  bonds  were  dated 
December  4th,  and  contained  an  unsigned 
certificate  of  registration.  On  December  3d, 
Mr.  Zent  and  Commissioner  Clements,  the 
chairman  of  the  board,  appeared  at  the  home 
of  County  Treasurer  Harper,  and  there 
Commissioner  Clements  signed  the  bonds  as 
chairman  of  the  board,  and  the  county  treas- 
urer, at  the  request  of  Clements,  attached 
his  signature  to  the  certificate  of  registra- 
tion. On  the  same  day  the  county  auditor 
was  requested  to  attest  the  bonds,  and  was 
informed  that  the  bonds  had  been  sold,  and 
that  the  board  at  its  meeting  the  next  day 
would  pass  a  resolution  authorizing  the  is- 
sue and  another  resolution  confirming  the 
sale  to  the  purchaser,  who  was  then  upon 
the  ground  all  ready  to  complete  his  part  of 
the  transaction.  On  Monday  morning  the 
board  of  commissioners  met,  and  a  resolu- 
tion previously  prepared,  was  Introduced  au- 
thorizing the  issuance  of  the  bonds  In  the 
form  and  manner  already  determined  upon. 
This  resolution  was  adopted  upon  the  vote 
of  Commissioners  Clements  and  McNeil. 
Commissioner  Bash,  who  testified  that  this 
was  the  first  intimation  of  the  whole  matter 
coming  to  his  knowledge,  voting  in  the  neg- 
ative. Commissioner  McNeil  then  presented 
two  letters  and  one  telegram  in  which  offers 
were  made  to  take  the  bonds  at  par  with  In- 
terest at  &%  per  cent  per  annum.    A  fourth 


bidder,  Geo.  B.  Keeler,  appeared  in  person, 
and  submitted  a  written  bid,  offering  the 
same  amount  as  the  other  bidders,  accompa- 
nied by  a  sight  draft  on  his  firm  of  $6,000. 
Commissioner  McNeil  moved  that  the  last 
bid  be  accepted,  and  Mr.  Keeler  then  pre- 
sented a  formal  resolution,  evidently,  like  the 
bonds  and  prior  resolution,  prepared  in  ad- 
vance, setting  forth  the  adoption  of  the  prior 
resolution  to  issue  the  bonds,  the  receipt 
and  canvass  of  bids,  a  finding  that  the  bid 
of  Keeler  Bros,  was  the  highest  and  best 
bid,  and  formally  accepting  the  same  This 
resolution  was  adopted  by  Commissioners 
Clements  and  McNeil.  During  this  time 
objections  were  made  to  all  the  procedure 
on  the  part  of  appellant  and  others,  who 
had  been  advised  by  the  county  auditor  on 
Sunday  of  what  was  sought  to  be  accom- 
plished. 

At  the  trial  witnesses  on  behalf  of  appel- 
lant, representing  reputable  bond  buyers  and 
the  state  board  of  finance,  testified  that, 
based  upon  market  conditions  and  actual 
sales  of  like  municipal  securities  at  the  time, 
these  bonds,  if  advertised  and  offered  for  sale 
on  the  open  market,  would  have  brought  par 
at  4%  or  4V&,  and  if  sold  at  5%  would  have 
brought  a  premium  of  at  least  11  points. 
Respondents  offered  proof  to  the  effect  tliat 
the  sale  was  made  at  a  fair  price:  but  the 
evidence  of  the  witnesses  so  testifying  ia  not 
reliable,  not  being  based  upon  knowledge  of 
market  conditions  for  like  securities,  but  be- 
ing advanced  largely  as  an  opinion  based  up- 
on the  supposition  that  the  price  of  the  bonds 
would  be  affected  by  litigation,  a  supi>o8ition 
wttlch  Is  not  borne  out  by  the  record,  except 
as  it  may  have  been  intimated  to  the  four 
bidders  Interviewed  by  the  attorneys  for  re- 
spondents, and  who,  with  strange  unanimity, 
bid  exactly  tfie  same  price,  permitting  one  of 
them  to  attend  in  person  and  accompany  bis 
bid  with  a  sight  draft  on  his  own  firm  of  $5.- 
000.  There  was  no  reason  why  Benton  coun- 
ty securities  should  bring  a  less  price  than 
like  securities  of  other  municipalities.  The 
county  was  in  excellent  financial  condition. 
It  bad  at  the  time  a  valuation  in  excess  of 
$12,000,000,  and  was  on  a  cash  basis,  with  no 
indebtedness. 

The  motive  actuating  Commissioners  Clem- 
ents and  McNeil  to  take  the  action  they  did. 
while  not  very  material  or  relevant,  is  plain- 
ly shown.  The  term  of  ofiice  of  both  would 
have  expired  the  following  January;  eadi 
bad  been  a  candidate  at  the  preceding  elec- 
tion, and  each^  had  been  defeated.  The  rec- 
ord is  not  silent  to  the  effect  that  these  de- 
feats were  not  graciously  accepted ;  that  the 
defeated  candidates  intended  to  do  something 
before  leaving  olfice  that  would  reflect  their 
opinion  of  the  political  sagacity  of  those 
persons  in  the  county  who  had  opposed  them. 

[11  It  does  not  seem  necessary  to  dtvell 
longer  upon  the  facts  before  us.    Sometimes 
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a  statement  of  the  facts  announces  the  law — 
this  Is  such  a  case.  A  board  of  county  com- 
missioners Is  a  legislative  and  deliberative 
body,  and,  as  such,  acting  within  Its  scope  and 
discretion,  its  action  is  final.  In  the  exer- 
cise o(  its  discretion  sueli  a  board  must,  how- 
ever, act  In  good  faith  and  without  fraud,  in 
law  or  in  fact,  to  those  whom  it  serves.  This 
much  the  law  demands,  and  when  county 
commissioners  go  beyond  the  limits  of  good 
faith  and  palpably  abuse  the  discretion  vest- 
ed in  them,  the  law  will  interfere  for  the 
protection  of  the  taxpayer. 

[2]  This  record  Is  reeking  with  bad  faith. 
There  was  no  good  or  justifiable  reason  for 
Commissioners  Clements  and  McNeil  pursu- 
ing the  course  they  did,  nor  for  their  fail- 
ure to  apprise  Commissioner  Ita'sh  of  their 
action  contemplated.  The  prosecutiug  attor- 
ney Is,  by  law,  the  legal  adviser  of  the  board. 
In  this  case  he  is  passed  over,  and  outside 
legal  advice  is  sought  The  record  is  silent 
as  to  the  reason,  but  in  the  light  of  other 
facts  it  may  be  surmised.  By  jugglery  and 
secretive  procedure  a  bond  issue  is  to  be  foist- 
ed upon  the  taxpayers  of  Benton  county  with- 
out the  previous  linowledge  of  any  save  the 
first  active  participants;  a  courthouse  is  to 
be  built  without  prior  determination  of  plans, 
estimate  of  cost,  procurement  of  site,  or  de- 
liberation or  discussion  of  the  matter  on  the 
part  of  the  board,  or  Indulgence  In  any  of 
those  matters  that  usually  precede  an  un- 
dertaking of  this  character.  The  Issuance  of 
these  bonds  and  their  attenipted  sale  was  not 
the  result  of  the  deliberate  discretion  of  the 
board  of  commissioners  for  Benton  county. 
It  was  nothing  more  than  the  individual  acts 
of  Commissioaers  Clements -and  McNeil,  de- 
liberately concealed  and  kept  secret  from  all 
those  who  were  entitled  to  knowledge  of  the 
contemplated  action  or  who  might  be  sup- 
posed to  take  an  active  Interest  In  public 
-mattera,  I%e  board  of  commissioners  of 
'  Benton  county,  as  such,  never  acted  upon, 
nor  had  knowledge  of,  what  was  to  be  done 
lutil  the  final  consummation  of  the  scheme  on 
December  4th.  The  procedure  is  sought  to  be 
Justified  by  showing  that  Benton  county  was 
occupying  an  old,  dilapidated,  and  unfit  court- 
house, and  that  there  was  an  actual  neces- 
sity for  the  erection  of  a  new  building.  The 
need  of  a  new  courthouse  may  be  admitted, 
but  that  fact  does  not  Justify  the  methods 
employed  to  obtain  one. 

No  citation  of  authorities  is  necessary  to 
sustain  the  conclusion  we  hare  reached,  that 
the  action  of  these  two  commissioners  was 
BO  arbitrary,  fraudulent,  and  in  such  bad  faith 
as  to  merit  the  censure  of  the  law,  and  grant 
appellant  the  relief  prayed  for.  Our  reason- 
ing is  sustained  in  the  following  of  our  own 
cases:  Krleschel  v.  County  Commissioners, 
12  Wash.  428,  41  Pac.  186;  Times  Publishing 


Co.  V.  Everett,  9  Wash.  618,  87  Pac.  696,  43 
Am.  St  Rep.  865;  State  ex  reL  Yeargin  t. 
Maschke,  90  Wash.  249,  155  Pac.  1064. 

Two  other  interesting  legal  questions  are 
presented  by  the  record ;  one  is  as  to  the 
political  status  of  Commissioner  McNeil  on 
December  4th.  He  had  been  appointed  to 
fill  a  vacancy  and  his  successor  had  been  elect- 
ed at  the  previous  November  election.  There 
is  a  question  as  to  whether  or  not  the  suc- 
cessor had  qualified  on  December  2d.  In 
view  of  the  conclusion  reached  upon  the 
greater  question  of  good  faith,  we  have  not 
gone  into  this  matter.  It  is  probable  Mc- 
Neil was  an  officer  de  facto  if  not  de  jure  on 
December  4th;  at  least,  we  prefer  to  treat 
him  as  such.  The  other  question  is  as  to 
whether  the  board  was  legally  in  session  on 
December  4th.  In  view  of  our  general  con- 
clusion, this  question  need  not  be  passed  upon. 

The  judgment  is  reversed,  and  case  re- 
manded, with  instructions  to  grant  relief 
prayed  for. 

ELLIS,  C.  J.,  and  MOUNT,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


(98  Wasb.  295) 
(No.  14137.) 

Sept  14, 


In  re  CAMPBELL'S  ESTATE. 

(Supreme  Court  of  Washington. 
1917.) 

1.  Pastnkrship  «=s>251— Subvivob  as  Admin- 
istrator—Estoppel. 

Where  the  survivinR  partners  acquiesced  in 
the  conducting  of  the  business  of  the  partnership 
estate  by  one  survivor  as  administrator,  they 
cannot  complain. 

2.  Partnership  €=9251— Susvivob  as  Admin- 
istrator—Estoppel. 

Assuming  that  a  survivor  as  administrator 
had  no  right  to  conduct  the  partnership  busi- 
ness, the  survivors  who  signed  an  agreement  set- 
tling alt  controversies  between  the  parties  cannot 
complain  of  anything  that  happened  prior  to  the 
agreement 

3.  Executors  and  Administrators  ®=3503— 
Accounting — Vouchers. 

While  canceled  checks  are  not  what  the  stat- 
ute contemplates  as  vouchers,  where  the  evidence 
shows  the  payments  made  and  the  purpose  there- 
of they  are  sufficient  to  support  an  account  of 
the  administrator. 

4.  Appeal  and  Ebrob  ^=>1047(4)— Irbeoit- 
laritt  in  Proof— Pbopeb  Result. 

Irregularity  ia  the  order  or  proof  does  not 
furnish  a  ground  for  reversal  if,  upon  the  record 
made,  the  conclusion  of  the  trial  court  upon  the 
merits  was  correct 

5.  Executors  and  Administrators  <S=>604(7) 
— Accounts— Matters  Not  Objected  to — 
Review. 

Although  it  is  the  duty  of  the  trial  court 
where  an  account  of  an  executor  or  administra- 
tor is  presented,  to  Scrutinize  the  same  and  re- 
ject all  items  not  properly  therein,  even  though 
DO  specific  objection  has  been  made,  where  the 
case  came  before  the  court  upon  a  demurrer  and 
motion,  and  the  court  sought  to  define  the  issues 
and  thus  expedite  the  trial,  he  having  defined  the 
issues  so  far  as  possible  and  the  cause  having 
proceeded  to  trial  upon  those  issues,  it  was  not 
an  abuse  of  discretion  to  refuse  to  allow  appel- 
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lants  to  litUnte  items  not  comprehended  in  their 
objections. 

Department  1.  Appeal  from  Superior 
Court,  Kins  County;  Chas.  F.  Munday, 
Judge  pro  tern. 

In  the  matter  of  the  partnership  estate  of 
William  Campbell,  Jr.,  deceased.  From  a 
judgment  allowing  and  approving  the  final 
and  supplemental  account  of  Clara  Campbell, 
executrix,  Alexander  Campbell,  administra- 
tor de  bonis  non,  appeals.   Judgment  atlirmed. 

Smith  Newcomb  &  Worthington,  of  Seattle, 
for  appellant  S.  6.  CUmenson,  of  Seattle, 
for  respondent 

MAIN,  J.    This  is  an  appeal  by  the  admin- 
istrator de  bonis  non  of  a  partnership  estate 
from  a  judgment  allowing  and  approving  the 
final    and   supplemental    account   of   Clara 
Campbell,  executrix  of  tlie  estate  of  James 
McKinley    Campbell,    deceased.      The    facts 
which  gave  rise  to  the  controversy  are  as  fol- 
lows: The  firm  of  Campbell  Bros,  had  been 
in  existence  for  a  number  of  years  prior  to 
1912,  their  business  being  that  of  machinists 
ond  en^neers,  Innncb  builders,  dealers  in  gas 
engines,  etc.    On  September  10, 1912,  William 
Campbell,  Jr.,  a  member  of  the  firm,  died, 
and  Jaibes  McKinley  Caii4)beU  continued  to 
operate  the  business.    There  were  four  other 
brothers,    Robert    Alexander,    Charles,    an<l 
John  B.  Gampbell,  all  of  whom  worked  in  the 
business  and  claimed  to  be  part  owners.    Wil- 
liam and  James  McKinley  Campbell  claimed 
that  they  were  the  proprietors  of  the  business 
of  Campbell  Bros.,  and  that  the  other  broth- 
ers   were   simply    ernploy^^.     On  December 
24,  1912,  a  'petition  for  letters  of  administra- 
tion of  the  partnership  business  of  Campbell 
Bros,  was  filed  in  the  probate  court  by  James 
McKinley  Campbell,  asd^lng  that  he  be  ap- 
Itointed  administrator  of  the  partnership  es- 
tate of  the  deceased  brother,  Wllilom  Camp- 
bell, Jr.    This  appointment  was  objected  to 
by  Robert  Charles,  Alexander,  and  John  B. 
Campbell,  and  WlUlam  Campbell,  Sr.    James 
McKinley  Campbell,  upon  the  hearing,  was 
appointed  administrator.    The  order  making 
the  appointment  recited  that  it  was  stipuiated 
in  open  «>urt  that  the  appointment  of  James  | 
McKinley  Campbell  as  administrator  of  the  I 
partnership  estate  should  be  without  prej-  ! 
udlce  to  the  rights,  if  any,  of  William  Gamp- 
bell, Sr.,  and  Robert  Charles,  Alexander,  and  ; 
John  B.  Campbell,  in  the  partnership  busi-  i 
ness.    The  order  contained  a  further  reserva-  I 
tlon  that  the  withdrawal  of  Robert,  Charles, ! 
Alexander,  and  John  B.  Campbell  from  par-  i 
tidpotlon  in  the  work  of  the  firm  should  in  | 
no  wise  prejudice  their  rights,  if  any,  nor  be 
taken  as  an  admission  by   them  that  they 
were  not  members  of  the  copartnership.    Pri- , 
Or  to  the  time  this  order  was  made  and  en- 1 
tered,  on  January  31,  1913,  the  four  brothers  j 
mentioned  bad  continued  to  participate  in  the 
business.     After  this,  they  withdrew  from 
such  participation  and  the  business  was  con> 
tinued  by  James  McKinley  CampbelL    After 


this,  an  action  was  Instituted  in  the  superior 
court,  in  which  all  the  parties  claiming  in- 
terest in  the  business  of  Campbell  Bros,  were 
made  parties  for  the  purpose  of  having  de- 
termined what  if  any,  was  the  interest  of 
each  in  the  copartnership  business.  This  ac- 
tion resulted  in  a  Judgment  holding  that  all 
of  the  brothers  were  interested  in  the  busi- 
ness and  fixing  the  interest  of  each.  After 
this  judgment  was  entered  and  before  the 
time  for  appeal  therefrom  expired,  all  of  the 
interested  parties  signed  a  written  agreement 
the  aiHwrent  pui-pose  of  which  was  to  adjust 
all  differences  between  them  and  avoid  fur- 
ther litigation.  By  this  agreement  all  the 
property,  both  real  and  personal,  was  to  be 
divided  as  therein  specified.  It  is  recited  in 
the  agreement  that: 

"All  of  the  bills  and  ncoounts  receivable  be- 
loagia^  to  said  estate  shall  be  collected  by  the 
udminiBtrator  with  all  reasonable  dillgcocp  and 
dispatch,  aud  after  the  payment  of  the  costs  ami 
expenses  of  administration  therefrom,  including 
the  administrator's  fee,  attorney's  fee,  and  the 
inheritance  tax,  if  any.  the  net  prooee<ls,  if 
any  remaining,  shall  be  divided  equally  between" 
the  parties  to  the  agreement. 

Thereafter  the  property  was  divided  In  ac- 
cordance with  the  terms  of  the  written  <'on- 
tract  On  March  20,  1915,  James  McKinley 
Campbell  died,  and  Clara  Campbell  was  ap- 
potntwl  executrix  of  his  estate.  On  May  .3, 
1915,  Robert,  Alexander,  Charles,  aud  John 
B.  Campbell  filed  a  petition  in  the  prol>ate 
court  asking  that  Alexander  Campbell  be  ap- 
pointed- administrator  de  bonis  nou  of  the 
partnership  estate  of  Campbell  Bros.,  and, 
on  the  14th  day  of  May,  1915.  an  order  was 
entered  appointing  Alexander  Campbell  as 
such  administrator.  On  March  6,  191C,  the 
administrator  de  bonis  non  filed  a  petition 
asking  for  the  issuance  of  an  order  and  cita- 
tion directed  to  Clara  Campbell,  executrix  of 
the  estate  of  James  McKinley  Campbell,  de- 
ceased, and  the  Title  Guaranty  &  Surety 
Company,  as  surety  on  the  bond  of  James 
McKinley  Campbell,  as  administrator  of  the 
partnership  estate  of  Campbell  Bros.  There- 
after, on  March  25,  1916,  an  order  was  enter- 
ed directing  that  the  executrix,  Clara  Camp- 
bell, make  a  full  and  complete  account  of  the 
accounts  and  doings  of  James  McKinley  Camp- 
bell, deceased,  as  administrator  of  the  part- 
nership estate  of  Campbell  Bros.  On  Mardi 
30,  1916t  the  executrix,  responding  to  the  or- 
der, filed  a  report  and  an  account  to  which, 
on  May  1,  1916,  Alexander,  Robert,  Charles, 
and  John  B.  Campbell  filed  certain  objections 
and  exce[>tions.  After  these  objections  and 
exceptions  were  filed,  there  were  certain  mo- 
tions and  demurrers  thereto.  The  trial  Judge 
before  whom  these  were  heard  attempted  to 
get  the  issues  between  the  parties  defined,  so 
that  the  trial  of  the  cause  might  be  expedited. 
Wbeu  the  cause  came  on  for  trial  before  the 
judge  who  had  ruled  upon  the  motions  and 
denmrrers,  it  proceeded  for  a  time,  when,  at 
the  suggestion  of  the  trial  judge.  It  was  stipu- 
lated Unit  tlie  cause  be  tried  before  a  judge 
pro  tempore.    Thereupon  an  order  was  enter- 
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ed  appointing  avch  special  Judge.  When  the 
ranse  came  on  for  trial  before  the  judge  pro 
tempore,  the  evidence,  so  far  as  it  had  been  ad- 
mitted upon  the  previous  hearing  was  taken 
as  part  of  the  record  in  the  case.  The  trial 
resulted  in  a  judgment  overruling  all  the  ob- 
jections and  conQrming  the  report  and  the 
supplementary  report  which  had  been  filed 
prior  to  tlie  hearing.  The  record  in  the  case 
Is  somewhat  complicated,  and  Involves  a  con- 
sideration of  bookkeeping  methods  and  ac- 
counts to  an  extent  that  is  a  little  bewildering 
to  one  not  especially  versed  in  the  science  of 
accountancy. 

[1]  However,  If  we  understand  the  matter 
correctly,  appellants  make  two  leading  con- 
tentions, the  first  of  which  is  that  James  Mc- 
Kiiii<>r  Campbell  had  no  right  as  an  admin- 
istrator of  the  partnership  estate  of  Campbell 
Bros,  to  conduct  the  business  of  the  estate. 
Whatever  the  law  may  be  on  this  question  it 
is  not  necessary  here  to  determine,  because 
the  evidence  shows  that  the  ai^ellants  ac- 
quiesced in  the  administrator  conducting  the 
business,  and  they  are  therefore  not  in  a 
position  to  complain. 

[2]  The  other  contention  is  that  since  the 
administrator  bad  no  right  to  conduct  the 
business,  he  or  .his  bondsman  should  be 
charged  with  all  the  disbursements  made  In 
connection  therewith.  Assuming  that  the  ad- 
ministrator had  no  right  to  conduct  the  busi- 
ness, Che  ai^ellauts  in  this  case  are  not  in  a 
position  to  complain  of  anything  that  happen- 
elQ  prior  to  the  written  agreem«it  above  re- 
ferred to,  whlc^  was  made  on  the  7th  day  of 
April,  1914.  It  was  the  evident  purpose  of 
that  agreement  to  settle  all  controversies  be- 
tween the  parties  and  avoid  further  litigation. 
This  agreement  is  signed  by  all  of  the  appel- 
lants. According  to  its  terms,  the  adminis- 
trator was  to  collect  all  bills  and  accounts 
receivable  belonging  to  the  estate,  and  divide 
them  as  therein  specified.  The  objections  do 
not  run  to  the  amount  of  money  received  sub- 
sequent to  the  signing  of  the  agreement,  but 
to  the  disbursements  made  in  the  conduct  of 
the  business.  Immediately,  or  soon,  after  the 
signing  of  the  agreement,  the  property  was 
divided  according  to  its  terms,  and  the  fur- 
ther conduct  of  it  as  a  partnership  matter 


[3]  There  are  two  other  contentions  of  the 
appellauts  which  should  be  noticed.  One  is 
the  claim  that  no  proper  vouchers  were  sub- 
mitted with  the  account,  and  therefore  the  ob- 
jections to  it  should  be  sustained.  It  is  doubt- 
less tine  that  the  cancel^  checks  in  evidence 
are  not  what  the  statute  contemplates  as  a 
voucher.  As  already  stated,  James  McKlnley 
Campbell,  the  administrator  of  the  partner- 
ship estate,  had  died  prior  to  the  filing  of  the 
account  here  Involved.  During  the  time  that 
the  partnership  business  was  conducted  by 
bim,  the  books  thereof  were  not  kept  In  ac- 


cordance with  sdcntiflc  bookkeeping  methods. 
These  books  had  been  gone  over  by  two  ex- 
pert accountants,  and  a  reiwrt. prepared  by 
each,  both  of  which  are  in  evidence.  One  re- 
port covers  the  time  from  September  10, 1912, 
to  December  31,  1914,  and  the  other  from 
January  31, 1913,  to  March  31,  1915.  The  ev- 
fdence  shows  the  payments  made  and  the  pur- 
pose thereof.  As  was  stated  by  the  trial 
court: 

"While  a  check  is  not  technically  a  voucher,  it 
is  evidence  of  payment,  and  the  statements  are 
all  here,  showmg  the  party  to  whom  it  was 
paid  and  the  purpose  of  the  pajinpnt,  and  I 
think  they  would  be  deemed  competent  proof 
and  a  sufiicicnt  account  of  the  receipts  and  dis- 
bursements." 

Apparently  all  the  evidence  available  upon 
the  condition  of  the  accounts  and  purpose  of 
the  expenditures  was  offered  and  received, 
and,  under  the  circumstances  of  the  cape,  wo 
think  they  were  sufficient  to  support  the  ac- 
count 

[4]  The  other  contention  of  the  two  last 
referred  to  is  that  the  burden  was  not  upon 
the  objectors,  but  upon  the  executrix  making 
the  accoimt  We  do  not  understand  the  rec- 
ord to  show  that  the  Judge  before  whom  the 
case  was  tried  ruled  that  the  burden  of  proof 
was  upon  the  objectors,  but,  however  that 
may  be,  the  evidence  is  all  in  the  record  and 
the  cause  is  tried  here  de  novo.  Even  if 
there  were  irr^ularity  in  the  order  of  proof, 
that  would  not  furnish  a  ground  for  reversal,  ' 
if,  upon  the  record  as  made,  the  concluslcm 
upon  the  merits  which  the  trial  court  readi- 
ed was  correct 

[B]  The  appellants  also  complain  that  the 
trial  Judge  did  not  permit  them  to  go  beyond 
the  items  covered  in  their  objections  and 
challenge  the  correctness  of  other  it«ns  in 
the  account  It  is  undoubtedly  the  duty  of 
the  trial  Judge,  where  an  account  of  an  ex- 
ecutor or  administrator  is  presented,  to  scru- 
tinize the  same  and  reject  all  items  not  prop- 
erly therein,  even  though  no  specific  objection 
should  have  been  made.  This  case,  however, 
came  before  the  court  upon  a  demurrer  and 
motions,  and,  as  above  stated,  the  court 
sought  to  define  the  Issues  and  thus  expedite 
the  trial.  Having  defined  the  issues  so  far  as 
It  was  possible,  and  the  cause  having  proceed- 
ed to  trial  upon  those  issues,  it  was  not  an 
abuse  of  discretion  for  the  trial  court  to  re- 
fuse to  allow  the  appellants  to  litigate  items 
not  comprehended  in  their  objections.  Error 
is  assigned  on  the  rulings  of  the  trial  court 
as  to  certain  of  the  specific  objections  made 
to  the  account,  but  It  seems  unnecessary  to 
pursue  these  here  in  detail.  They  have  all 
been  considered,  and,  in  our  opinion,  the 
trial  judge  correctly  determineSd  them. 

The  judgment  will  be  afiirmed. 

ELLIS,  C.  J.,  and  CHADWIOK,  MORRIS, 
and  WEBSTRR,  JJ.,  concur. 
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CLARK  T.  FOSTER  et  aL     (No.  14119.) 
(Supreme  Court  of  Washington.    Sept.  4,  1917.) 

1.  CoNTBACTs  «=>121  —  Validity  —  Public 
Policy— Voting  Tbusts. 

A  voting  trust  created  by  a  majority  of  the 
stockholders  in  a  corporation  in  good  faith  and 
to  induce  a  loan  to  the  corporation  and,  as 
they  believed,  for  the  best  interests  of  the 
company  and  those  making  such  loan,  which 
trust  was  to  continue  for  20  years  unless  the 
preferred  stock  was  all  redeemed  and  the  bond- 
ed indebtedness  paid  prior  to  that  time,  was 
not  against  public  policy. 

2.  corpobations    €=»198   —   stockholders' 
Mkktinqs— Voting  Tbusts. 

Such  trust  did  not  violate  Rem.  Code  1915, 
i  8686,  providing  that  the  corporate  powers  of 
corporations  shall  be  exercised  by  a  board  of 
not  less  than  two  trustees,  who  shall  be  stock- 
holders and  who  shall  be  actually  elected  by 
the  stockholders,  each  stockholder  in  person 
or  by  proxy  to  be  entitled  to  as  many  votes  as 
he  shaU  own  shares  of  stock,  on  the  theory  that 
the  stockholders  thereby  surrender  their  discre- 
tion and  will  and  become  mere  passive  agents 
in  the  bands  of  those  having  no  interest  legal 
or  equitable  in  the  stock  controlled  by  them, 
in  view  of  section  3693,  providing  that  the 
stock  of  a  corporation  shall  be  deemed  personal 
estate,  and  section  3695,  providing  that  when- 
«Ter  any  stock  is  held  by  a  person  as' executor, 
administrator,  {guardian  or  trustee,  he  shall  rep- 
resent such  stodt  at  all  meetings  of  the  com- 
pany, and  may  vote  as  a  stockholder. 

3.  cobpobations   «=»198  —  slookholdkbs' 
Meetingb— Voting  Trusts. 

Voting  trust  agreements  are  valid  and  bind- 

.  ing  if  based  upon  a  sufficient  consideration  not 

in  contravention  of  public  policy  or  a  positive 

prohibitory  statute  and  not  sounding  in  fraud 

or  wrong  against  stockholders. 

4.  Corporations   e=9l98  —   Stockholders' 
Meetings— Voting  Trusts. 

Where  a  voting  trust  is  voluntarily  created 
hj  a  majority  of  the  stockholders  as  a  condition 
precedent  to  a  loan  to  protect  the  lenders  of 
money  to  aid  the  corporation,  no  further  con- 
sideration is  necessary. 

Department  1.  Appeal  from  Superior 
Court,  Asotin  County;  Chester  A.  Miller, 
Judge. 

Action  by  Walter  G.  Clark  against  Robert 

A.  Foster  and  others.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

W.  H.  Fonts,  of  Asotin,  and  Ernest  W. 
Hardy  and  Robert  H.  McGrath,  both  of  Port- 
land, Ore.,  for  appellant.  Eugene  A.  Cox 
and  James  E.  Babb,  both  of  Lewlston,  Idaho, 

B.  S.  Grosscup,  of  Tacoma,  and  Arthur  H. 
Morse,  of  Boston,  Mass.,  for  respondents. 

CHADWICK,  J.  The  Lewlston-Clarkston 
Company,  a  Washington  corporation,  was  In 
need  of  new  organization  and  new  credit 
In  addition  to  the  lands  owned  by  it,  and 
which  it  holds  with  water  rights,  it  had  ac- 
quired by  purchase  and  developed  a  small 
hydroelectric  plant  In  the  year  1910  the 
company  was  reorganized  under  the  name  of 
the  Lewiston-Cnarkston  Improvement  Compa- 
ny. It  is  unnecessaty  to  Inquire  further  Into 
the  reasons  for  the  reorganization.  They 
are  not  now  material. 


The  plaintiff  In  this  case,  an  attorney  at 
law,  residing  in  the  city  of  New  York  and 
intimate  with  large  financial  affairs,  was  one 
of  the  active  agents  In  the  new  organization, 
and  for  his  services  was  given  2,012  shares 
of  its  common  stock.  To  which  holding  he 
has  since  added   by  purchase  1,761  shares. 

The  capital  stocic  of  the  new  company  was 
fixed  at  24,000  shares  of  the  par  value  of  $100 
each.  Twelve  thousand  shares  of  the  stock 
was  made  preferred  stock  and  12,000  common 
stock.  The  preferred  stock  was  made  non- 
votiug  except  to  subject  the  property  to  an 
indebtedness  exceeding  the  sum  of  $800,000. 
The  preferred  stock  does  not  figure  in  this 
case,  and  will  not  be  further  referred  to. 
The  common  stock  was  all  issued.  To  fur- 
ther the  interests  of  the  corporation  as  the 
parties  then  supposed,  the  holders  of  9,453 
shares  of  the  common  stock,  the  plaintiff 
among  them,  entered  into  what  Is  called  a 
"voting  trust  agreement" 

This  agreement  is  too  long  to  be  quoted, 
and  from  the  view  we  take  of  this  case  it  is 
probably  unnecessary  to  say  more  than  by 
its  terms  certain  trustees  were  named  to  re- 
ceive the  stock.  The  shares  were  to  be  held 
by  the  trustees  and  voted  at  any  and  all  reg- 
ular and  special  meetings  of  the  stockholders 
of  the  company,  with  full  power  and  author- 
ity to  sign,  execute,  and  deliver  all  consents 
In  respect  to  the  stock  as  in  their  sole  Judg- 
ment they  might  deem  for  the  best  Interests 
of  the  company  and  its  stockholders.  The 
life  of  the  agreement  was  to  continue  until 
March  1, 1930,  unless  the  preferred  stock  was 
all  redeemed  and  the  bonded  indebtedness 
paid  prior  to  that  time.  It  was  provided 
that  the  voting  trust  agreement  might  be  dis- 
solved at  any  time  by  the  unanimous  vote 
of  the  depositors.  In  the  preamble  of  the 
agreement  it  was  recited: 

"Whereas  the  purchasers  of  the  entire  out- 
standing issue  of  said  bonds,  to  wit,  six  hun- 
dred thousand  dollars  in  par  value  thereof, 
have  requested  the  execution  and  delivery  of 
this  agreement  by  the  holders  of  a  majority  of 
the  common  stock  of  the  company,  in  part  con- 
sideration for  their  purchase  of  said  bonds; 
and  whereas,  in  further  consideration  for  their 
purchase  of  said  bonds  there  has  also  been  sold 
to  the  bondholders  a  certain  portion,  to  wit,  a 
minority  interest  in  the  common  stodc  of  the 
company,  and  the  holders  of  the  remainder  of 
said  common  stock,  whether  as  holders  of  the 
outstanding  preferred  stock  of  the  company  or 
otherwise,  have  been  and  will  be  largely  bene- 
fited by  the  purchase  of  said  bonds ;  and  where- 
as, the  Depositors,  with  a  view  of  securing 
united  action  and  of  promoting  the  best  inter- 
ests of  themselves  and  of  all  other  holders  of 
the  common  stock  of  the  Lewiston-Clarkston 
Improvement  Company  who  may  join  in  this 
agreement,  and  for  the  better  protection  of  the 
bondholders  and  minority  stockholders  before 
mentioned,  desire  to  transfer  their  stock  to  the 
trustees  for  the  purpose  of  vesting  in  them  the 
right  to  vote  thereon  for  the  period  and  upon 
the  terms  and  conditions  hereinafter  stated." 

At  the  time  the  contract  was  entered  Into 
the  trustees  Issued  and  delivered  to  the  de- 
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posltors  a  "voting  tmst  certlflcate,"  made 
assignable,  describing  the  number  of  shares 
deposited,  and  reciting  that  the  holder  was 
entitled  to  receive  all  dividends  declared  by 
the  company.  In  the  fall  of  1916  the  trastees 
selected  imder  the  voting  trust  agreement  en- 
tered into  negotiations  for  the  sale  of  the 
hydroelectric  plant.  The  negotiations  had  so 
far  proceeded  that  terms  were  agreed  upon, 
but  the  sale  had  not  been  consummated.  The 
plaintiff,  disagreeing  with  the  policy  of  the 
trustees,  brought  this  action  to  restrain  a 
meeting  of  the  trustees  and  the  contemplated 
sale.  A  preliminary  restraining  order  was 
issued  by  the  court  It  was  thereafter  dis- 
solved. The  case  went  to  a  hearing  on  its 
merits,  and  from  a  decree  denying  plaintiff 
the  relief  sought  plaintiff  has  appealed. 

The  record  Is  very  voluminous,  and  the 
briefs,  which  are  exhaustive,  have  taken  a 
wide  range;  buti  as  we  view  the  case,  there 
are  but  two  questions  necessary  to  t>e  con- 
sidered: First,  wbether  a  voting  trust  agree- 
ment is  void  as  a  matter  of  public  policy; 
and,  second.  If  not  void  as  offensive  to  public 
policy,  it  is  violative  of  the  spirit  and  letter 
of  the  statute  law  of  this  state,  providing  for 
the  creation  and  management  of  domestic 
corporations. 

[1]  Whether  a  voting  trust  agreement  is 
void  as  a  matter  of  public  policy  is  one  upon 
wtiicb  the  courts  have  drawn  many  different 
conclusions.  While  It  is  stated  broadly  In 
many  of  the  text-books  and  annotated  notes 
that  the  courts  have  held  on  the  one  side 
that  such  contracts  are  void  as  against  pub- 
lic policy  and  other  courts  have  held  they 
are  not  invalid,  we  are  of  the  opinion  that  In 
most,  if  not  quite  all,  of  the  cases  to  which 
our  attention  has  been  called  the  courts  have, 
notwithstanding  certain  broad  statements, 
Inclined  to  look  to  the  facts  and  equities  of 
the  particular  case.  As,  for  Instance,  where 
the  duration  of  the  trust  agreement  was  fixed 
for  a  time  unreasonably  long,  or  without  a 
definite  period,  or  beyond  the  life  of  any  of 
the  participators,  or  where  such  agreements 
were  made  upon  condition  of  an  office  to  be 
granted,  or  for  the  sole  benefit  of  the  parties 
to  the  agreement  and  not  for  the  general 
welfare  of  the  corporation,  or  in  fraud  of  the 
rights  of  the  corporation  or  the  other  stock- 
holders, the  contract  has  been  held  void. 

On  the  contrary,  it  has  been  held  where  an 
agreement  is  made  in  good  faith  and  is  for 
the  betterment  of  the  corporation  and  appar- 
ent advantage  of  all  of  the  stockholders,  or 
to  protect  the  security  which  sustains  the 
corporation,  and  it  does  not  appear  that  any 
illegal  advantage  is  sought  and  the  agree- 
ment Is  freely  and  voluntarily  entered  into, 
such  contracts  are  not.  In  and  of  themselves, 
contrary  to  public  poUcy. 

It  would  extend  this  oplnlcm  beyond  legiti- 
mate bounds  to  assemble  and  discuss  the 
many  cases  referred  to  by  counsel.  It  is 
enonglt  to  say  that  tills  same  Question  was 


before  the  court  in  Winsor  v.  Commonwealth 
Coal  Co.,  63  Wash.  62, 114  Pac.  908,  33  U  R. 
A.  (N.  S.)  63.  While  the  cases  were  not  dis- 
cussed In  the  opinion,  the  authorities  now 
submitted  were,  with  one  exception,  cited  In 
the  briefs  and  considered  by  the  court.  In 
that  case  this  court  upheld  an  agreement 
which  in  its  legal  effect  is  no  more  nor  less 
than  a  voting  trust  The  court  said  on  page 
72  of  63  Wash.,  at  page  912  of  114  Pac,  33 
L.  R.  A.  (N.  S.)  63: 

"There  appears  to  be  nothing  unfair  or  fraud- 
ulent in  this  agreement.  Bates,  Peer  &  Peter- 
son acquired  their  stock  under  this  agreement 
and  the  defendants  McCormick,  McMurray,  and 
Stevenson  acquired  stock  from  Bates,  Peer  St 
Peterson,  relying  upon  this  provision  of  the 
contract  In  fact  their  testimony  shows  that, 
without  such  agreemoit  they  would  neither 
have  loaned  tbeir  money  nor  accepted  the  stodc. 
It  is  therefore  apparent  that  this  provision  of 
the  contract  should  not  now  be  rescinded,  un- 
less it  is  contrary  to  public  policy  or  in  some 
way  tainted  with  fraud.  The  agreement  to  poti 
the  stock  was  not  against  public  policy,  be- 
cause there  was  nothing  unlawful  about  it  and 
nothing  which  necessarily  affected  the  rights 
of  minority  stockholders.  Persons  owning  stock 
have  the  unqualified  right  to  combine  their  in- 
terests to  secure  the  management  of  the  corpo- 
ration when  such  management  is  tait  to  ail 
stockholders  alike.  Faulds  v.  Yates,  57  111.  416» 
11  Am.  Bep.  24;  Smith  v.  San  Francisco  & 
N.  P.  R,  Co.,  115  Cal.  584,  47  Pae.  582, 56  Am. 
St  Rep.  119. 36  L.  R.  A.  309;  Weber  v.  DeUa 
Mountain  Min.  Co.,  14  Idaho,  404,  94  Pac. 
441;  Chapman  v.  Bates,  61  N.  J.  Bq.  658, 
47  AU.  638  [88  Am.  St  Rep.  459].  If  this 
agreement  had  been  made  for  the  purpose  of 
depriving  some  stockholder  of  his  rights  in  the 
company,  or  of  doing  some  other  illegal  act,  a 
different  rule  would  apply.  But  this  contract 
seems  to  have  been  entered  into  for  legal  pur- 
poses and  in  good  faith,  and  has  been  acted 
upon."  ,   . 

Counsel  seeks  to  distinguish  the  Winsor 
Case,  but  we  think  it  cannot  be  distinguished 
when  considered  in  the  light  of  its  own  rec- 
ord. Here  as  there  the  object  of  the  partici- 
IHttors  was  lawful,  and,  as  they  believed,  for 
the  best  Interests  of  the  company  and  for 
those  who  had  furnished  it  funds  to  meet  Its 
pressing  demands.  Indeed  it  might  be  said 
of  the  Instant  case  that  the  voting  trust  was 
demanded  by  the  bondholders  with  whom  the 
plaintiff  was  in  Intimate  relation.  The  form 
of  the  contract  was  revised  by  him  and  made 
to  conform  to  the  demands  of  those  whom  he 
had  been  Instrumental  in  inducing  to  invest 
in  the  corporate  bonds.  More  than  that,  the 
plaintiff  received  $22,000  in  money  in  addi- 
tion to  the  2,012  shares  of  common  stock  as 
a  consideration  for  services  in  attending  to 
the  reorganization.  We  are  not  suggesting 
these  matters  as  grounds  of  estoppel,  for,  ad- 
hering to  the  Winsor  Case  as  we  do,  we  deem 
It  unnecessary  to  go  that  far,  but  we  do  sug- 
gest these  things  to  show  the  lawful  purpose 
and  good  intent  of  aU  the  parties  concerned 
and  the  close  parallel  between  the  attending 
circumstances  of  the  Winsor  Case  and  this 
case.  Therefore  without  further  discussion 
and  upon  the  authority  of  the  Winsor  Case, 
which  was  re-examined  In  the  case  of  Qlea- 
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son  V.  Earles,  T8  Wash.  491,  139  Pac.  213,  51 
L.  R.  A.  (N.  S.)  786,  with  this  verdict,  "This 
case,  we  think,  was  rightly  decided,"  we  hold 
that  the  voting  trust  agreement  Is  not  void, 
In  and  of  Itself,  on  the  ground  of  public  pol- 
icy. 

[2]  But  It  la  said  that  the  trust  agreement 
violates  section  3686  of  Rem.  Code: 

**rhe  corporate  powers  of  a  corporation  shall 
be  exercised  by  a  board  of  not  less  than  two 
trustees  who  snail  be  stockholders  in  the  com- 
pany •  •  •  and  who  shall,  after  the  ex- 
piration of  the  term  of  the  trustees  first  elected, 
be  actually  elected  by  the  stockholders ;  •  •  • 
but  all  elections  shall  be  by  ballot,  and  each 
stockholder,  either  In  person  or  by  proxy,  shall 
be  entitled  to  as  many  votes  as  he  may  own, 
or  represent  by  proxy,  shares  of  stock,  and  the 
person  or  persons  receiving  the  greatest  num- 
ber of  votes  shall  be  trustee  or  trustees:  Pro- 
vided, that  nothing  herein  contained  shall  pre- 
vent any  corporation,  by  their  by-laws,  lim- 
iting such  bona  fide  shareholder  to  a  single 
vote,  or  one  vote  for  every  full  share  of  paid- 
up  stock,  or  its  equivalent  in  assessable  stock, 
duregarding  the  number  of  shares  *  *  *  he 
may  own." 

Stress  Is  laid  upon  the  word  "actually."  It 
is  contended  that  the  Legislature  has  provid- 
ed a  nije  for  the  government  of  the  Internal 
affairs  of  corporations  which  may  not  be 
overcome  by  the  contract  of  the  parties,  how- 
ever lawful  and  however  innocent  it  might 
otherwise  be;  that  the  vice  of  the  agreement 
lies  in  the  fact  that  the  shareholder  has  giv- 
en up  something  of  which  be  cannot  lawfully 
divest  himself. 

"The  argument  Is  that  every  stockholder  must 
be  free  to  cast  bis  vote  for  what  be  deems  the 
best  interest  of  the  corporation,  the  other  stock- 
holders being  entitled  to  the  benefit  of  such 
free  exercise  of  his  Judgment  by  each;  and  hence 
any  combination  or  device  by  which  any  num- 
ber of  stockholders  combine  to  place  the  vot- 
ing of  their  shares  in  the  irrevocable  power  of 
another  is  contrary  to  public  policy."  21  Ann. 
Cas.  note  on  page  1298 
— the  logic  of  the  cases  being  that  the  ac- 
tual participation  contemplated  by  the  stat- 
ute cannot  be  accomplished  If  the  stockhold- 
ers are  permitted  to  surrender  their  discre- 
tion and  win  in  so  important  a  matter  as 
that  of  voting  for  directors  and  become  mere 
passive  agents  In  the  hands  of  those  who  may 
have  no  Interest,  legal  or  equitable,  In  tlie 
stock  controlled  by  them. 

The  cases  holding  that  a  voting  trust  agree- 
ment does  not  contravene  a  statute  providing 
for  the  voting  of  stock  by  the  shareholder 
rest  upon  the  principle  enunciated  by  Justice 
Holmes  when  a  member  of  the  Supreme 
Bench  of  the  state  of  Massachusetts.  In 
Brightman  v.  Bates,  175  Mass.  105,  55  N.  B. 
809,  the  suggestion  that  a  voting  trust  agree- 
ment, providing  that  the  trustees  should  vote 
the  stock  of  the  corporation  at  each  annual 
mreting  for  a  period  of  not  less  than  three 
years,  would  deprive  the  stockholders  in  ad- 
vance of  their  power  and  duty  as  stockhold- 
ers, and  submit  them  to  the  dictation  of  men 
v.iio  might  then  or  at  some  time  in  the  future 
nave  no  interest  in  the  corporation  was  met 
m  this  way: 


"The  question  before  na  is  not  whether  it 
would  be  possible  to  carry  out  the  contract  in 
a  way  which  would  have  made  the  contract  bad 
If  specified  in  it,  but  whether  it  was  impossible 
to  carry  out  the  contract  in  a  way  which  mi;^t 
lawfully  have  been  specified  in  advance.  We 
put  the  question  in  this  form  because  there  is 
no  doubt  that  the  subscribers  might  actually 
have  done  tlie  things  stipulated  without  giving 
any  one  a  right  to  complain.  That  is  to  say, 
they  might  have  held  their  stock  and  voted  by 
previous  understanding  according  to  the  advice 
of  the  committee,  as  long  as  they  chose.  Tbe 
question  is  what  they  might  contract  to  do; 
for  this  is  supijosed  to  be  a  case  where  a  con- 
tract to  do  lawful  acts  is  unlawful.  *  *  *  A 
stockholder  has  a  right  to  put  his  shares  in 
trust,  whatever  his  motive.  If  the  trust  is  an 
active  one,  be  cannot  .terminate  it  at  will,  and 
tbe  attempt  to  cut  himself  off  by  contract,  in- 
stead of  by  the  imposition  of  duties,  from  end- 
ing it,  certainly  is  not  enough  to  poison  the 
covenant  with  the  plaintiff.  •  •  •  It  might 
be  held  that  the  duty  of  voting  incident  to  the 
legal  title  made  such  a  trust  an  active  one  in 
all  cases.  *  *  *  If  stockholders  want  to 
make  their  power  felt,  they  ntust  unite.  T%ere 
is  no  reason  why  a  majority  should  not  agree 
to  keep  together." 

This  observation  Is  referred  to  in  many  of 
the  cased  as  obiter  dictum,  but  we  neverthe- 
less regard  it  as  a  sound  expression  of  the 
law  when  pertinent  facts  will  admit  of  its 
application.  It  Is  sustained  upon  the  theory 
that  shares  of  stock  are  property  and  are 
subject  to  the  rights  of  contract  so  long  as 
the  thing  done  Is  not  Illegal  In  itself,  or 
would  not  result  In  a  fraud  upon  tbe  rlgfata 
of  otlier  stockholders  or  upon  tbe  corpora- 
tion. See,  also.  Smith  v.  San  Francisco  &  N. 
P.  Ry.  Co.,  116  Cal.  684,  47  Pac.  582.  35  L. 
R.  A.  309,  66  Am.  St  Rep.  119. 

The  logic  of  the  cases  upon  this  side  of  the 
controversy  is  that,  in  the  absence  of  fraud 
or  an  attempt  to  accomplish  an  unlawful  pur- 
I)OBe  by-  lawful  means,  the  agreement  will  be 
upheld  as  within  the  contract  rights  of  the 
parties ;  that  although  tbe  voting  power  may 
not  be  disassociated  from  tbe  stock,  it  may 
be  from  tbe  stockholder,  as  is  tbe  case  where 
a  proxy  is  given  under  tbe  statute ;  that  tbe 
courts  will  not  look  to  tbe  form  or  duration 
of  tbe  proxy,  if  reasonable  and  founded  upon 
a  good  consideration,  and  under  the  facts  the 
complaining  party  would  be  denied  relief  un- 
der the  general  rules  of  tbe  law. 

The  question  as  applied  to  this  case  may  be 
stated  in  more  exact  terms.  Under  tbe  stat- 
ute tbe  right  to  vote  by  proxy  being  provid- 
ed and  sanctioned,  can  a  shareholder  grant 
that  which  is  in  effect  an  irrevocable  proxy 
for  a  definite  term  of  years.  This  is  tbe 
turning  point  of  the  cases.  Having  passed 
the  question  of  public  policy,  we  are  called 
upon  to  inquire  into  the  policy  of  the  statute. 
That  the  statute  does  not  prohibit  such  prac- 
tices unless  by  implication  seems  plain. 

In  searching  for  the  policy  of  the  law,  aa 
it  is  revealed  in  written  statutes,  the  court 
will  look  to  the  entire  subject-matter  ratlier 
than  to  any  particular  phrase.  That  the  right 
or  duty  of  a  stockholder  is  not  as  limited  or 
exact  as  counsel  contends  is  made  manifest 
by  reference  to  other  sections  of  the  same 
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chapter.  That  an  Individual  stockholder  may 
constitute  a  trustee  to  hold  his  stock,  and 
that  such  trustee  may  vote  It  "accordingly  as 
a  stockholder"  is  provided  by  section  3695, 
Rem.  Code.  This  declaration  by  the  Leglalar 
ture  would  Indicate  that  It  had  in  mind  the 
right  of  a  stockholder  (corporate  stock  Is 
personal  property,  section  3693)  to  treat  his 
property  as  any  other  property,  leaving  the 
parties  who  contract  with  reference  thereto 
to  their  legal  rights  Inter  sese.  At  any  rate 
It  cannot  be  said  In  the  Ught  of  the  two  sec- 
tions, 3686  and  3695,  that  section  3686  "con- 
tains any  Inhibition,  or  condemnation  of,  the 
separation  of  the  ownership  of  stock  from 
the  right  to  vote  it."  Camagie  Trust  Co.  v. 
Security  Life  Insurance  Co.,  Ill'  Va.  1,  68 
S.  E.  412,  31  L.  R.  A.  (N.  S.)  1186,  21  Ann. 
Cas.  1287.  If  then  an  Individual  stockholder 
could  act  through  a  trustee  under  a  permis* 
slve  statute,  or  by  a  proxy  under  section 
3686,  It  nowhere  being  required  that  either 
the  trustee  or  the  proxy  should  have  a  bene- 
ficial Interest  in  the  corpus  of  the  trust,  we 
can  find  no  reason  in  the  law  for  holding  that 
any  number  may  not  Join  in  the  selection  of 
Joint  agents  Iiavlng  the  same  lack  of  prop- 
erty Interest.  Public  policy,  either  generally 
or  as  defined  or  Intimated  by  the  acts  of  the 
Legislature,  is  not  a  matter  of  personal  opin- 
ion, for  what  may  seem  to  be  sound  public 
policy  to  one  may  be  rejected  by  another. 
Besant  v.  Wood,  L.  R.  12  Ch.  Dlv.  605. 

"Public  pollcj'"  is  not  a  resort  where  argu- 
ment falls.  It  is  Itself  an  argument,  and  is 
never  advanced  In  private  controversies  un- 
less it  Is  plain  that  the  interest  of  the  whole 
public  will  be  Jeopardized  or  a  statute  will 
be  violated  by  affirming  the  questioned  con- 
tract 

"If  there  is  one  thing  which  more  than  an- 
other public  policy  requires,  it  is  that  men  of 
full  age  and  competent  underatanding  shall  have 
the  utmost  liberty  of  contracting,  and  that  their 
contracts  when  entered  into  freely  and  volun- 
tarily, shall  be  held  sacred,  and  shall  be  enforc- 
ed by  courts  of  justice."  Printing,  etc.,  Co.  v. 
Sampson,  L.  B.  19  Kq.  465. 

Voting  by  one  having  no  private  personal 
or  pecuniary  Interest  in  the  stock  being  per- 
mitted by  our  statutes  in  the  Instances  noted. 
It  would  seem  that  the  act  should  be  held  to 
be  directory  and  not  exclusive,  it  nowhere  be- 
ing made  to  appear  that  the  public  interest 
will  be  hurt  in  any  degree  whatsoever. 

It  is  the  settled  policy  of  the  law  in  treat- 
ing contracts  that  are  not  in  themselves  void 
on  the  ground  of  public  policy  to  recognize 
and  sustain  the  right  of  the  parties  to  deal 
freely,  and  unless  a  statute,  which  provides 
in  general  terms  that  a  thing  may  be  done  in 
a  certain  manner,  is  clearly  prohibitory  In  its 
terms,  or  carries  some  penalty  for  its  viola- 
tion, to  hold  it  to  be  directory.  This  is  es- 
pecially so  where  no  inherent  Illegality  is  set 
up  and  the  controversy  is  between  the  par- 
ties. 

The  legality  of  voting  trust  contracts  h&s 
engaged  the  attention  of  the  courts  for  sever- 


al years.  The  Legislature  has  assembled 
three  times  since  the  decision  in  the  case  of 
Winsor  V.  Commonwealth  Coal  Co.,  supra, 
was  pronounced;  and  it  is  significant  that 
the  doctrine  announced  in  that  case  has  not 
been  chaUenged.  It  is  true  that  the  particu- 
lar question  we  are  now  discussing,  that  Is, 
whether  the  voting  trust  agreement  contra- 
venes the  statute,  was  not  discussed  by  the 
court,  but  the  fact  that  a  voting  trust  agree- 
ment was  upheld  would  itself  have  been 
enough  to  excite  the  interest  of  the  Legisla- 
ture and  to  call  for  a  positive  statutory 
enactment  if  in  its  Judgment  such  agreements 
offend  public  policy  or  contradict  the  letter  or 
spirit  of  the  statute.  We  find  the  observa- 
tions of  text-writers  and  anno ta  tors  that  the 
tendency  of  the  courts  appears  to  be  toward 
the  view  that  such  are  valid  agreements  and 
cannot  be  revoked  at  the  mere  will  and  pleas- 
ure of  any  stockholder  who  may  have  become 
a  party  thereto  are  well  sustained.  Mr. 
Mechem  in  his  Modem  I^aw  of  Corporations, 
§  1270,  finds  the  consensus  of  opinion  to  be 
that  a  voting  trust  agreement  may  be  il- 
legal if  its  object  is  the  accomplishment  of 
some  illegal  end  or  to  circumvent  some  posi- 
tive prohibition  of  the  statute,  but  where  the 
object  is  legitimate  and  is  not  tinctured  by 
fraud,  the  courts  will  not  destroy  the  contract 
of  the  parties  or  construe  a  statute  literally 
when  the  signers  have  disagreed  among  them- 
selves and  can  find  no  resort  other  tlian  an 
asylum  under  the  refreshing  shade  of  public 
policy.  Mechem,  Modem  Law  of  Corpora- 
tions, vol.  2,  i  1270;  Cook  on  Corporations, 
vol.  2,  f{  622,  622f ;  Clark  &  Marshall's  Pri- 
vate Corporations,  voL  3,  {  657;  Thompson 
on  Corporations  (2d  Ed.)  {  889  et  seq. ;  Morel 
V.  Hoge,  130  Ga.  625,  61  S.  E.  4S7,  16  L.  R.  A. 
(N.  S.)  1136,  14  Ann.  Cas.  935;  Carnagie 
Trust  Co.  V.  Security  Life  Ins.  Co.,  Ill  Va.  1, 
CS  S.  B.  412,  31  L.  B.  A.  (N.  S.)  1186,  21  Ann. 
Cas.  1297 ;  7  R.  0.  L.  330,  331. 

[3, 4]  It  may  be  said  finally  that  voting 
trust  agreements  are  valid  and  binding.  If 
based  upon  a  sufiident  consideration,  if  they 
do  not  contravene  public  policy  or  a  positive 
prohibitory  statute,  and  if  they  do  not  sound 
in  fraud  or  wrong  against  the  stockholders. 
Wherefore  the  object  and  not  the  form  of  the 
agreement  furnishes  the  test,  and  where  the 
trust  is  voluntarily  created  as  a  condition 
precedent  to  a  loan  to  protect  those  who  have 
furnished  the  money  that  has  put  the  life  in- 
to a  corporation,  the  courts  should  not  seek 
further  for  a  consideration.  The  situation  of 
the  plaintiff  is  completely  met  by  the  words 
of  Justice  Swayze,  who  delivered  one  of  the 
several  opinions  in  Warren  v.  Pim,  66  N.  J. 
Eq.  353,  59  Aa  773: 

"Can  it  be  contended  that,  if  a  corporation 
finds  it  necessary  to  borrow  money  upon  bonds 
issued  for  a  long  term  of  years,  the  stockholders 
cannot,  consistently  with  public  policy,  in  order 
to  secure  the  loan,  vest  the  management  of  the 
corporation  in  hands  satisfactory  to  the  lenders 
and  for  a  term  commensurate  with  the  loan?" 
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It  win  be  noted  that  the  trust  agreement 
here  assailed  automatically  expires  when  the 
preferred  stock  and  outstanding  bonds  are 
retired. 

Counsel  say  that  they  make  no  contention 
that  the  contract  was  intended  td  advance 
any  illegal  purpose  or  to  operate  as  a  fraud 
upon  the  company  or  its  stoddiolders,  but  in- 
sist that  if  we  do  not  hold  the  contract  as  to 
be  void  as  contrary  to  public  policy  or  in 
contravention  of  the  statute,  we  will  not  be 
in  accord  with  the  weight  of  authority,  with 
but  two  cases  in  fact  to  sustain  our  conclu- 
sion. We  do  not  so  read  the  cases.  Our  find- 
ing accords  rather  with  the  conclusion  of  Mr. 
Thompson,  |  805,  "that  a  great  majority  of 
voting  trusts  coming  before  the  courts  have 
t.!en  held  illegal  does  not  necessarily  imply 
that  all  such  combinations  are  void,"  and  the 
saving  grace  as  applied  or  admitted  in  Uie 
cases  is  comprehended  within  the  admission 
of  counsel,  for,  as  the  text  continues: 

"The  later  cases  show  that  careful  corporation 
lawyers  are  able  to  draft  agreements  creating 
^ese  trusts  that  are  valid,  by  avoiding  the  fea- 
tures that  courts  have  condemned." 

It  Is  so  in  this  case. 

Seeling  that  the  case  should  be  decided  up- 
on its  real  merit,  we  have  purposely  avoided 
a  discussion  of  the  equities  of  the  case,  the 
doctrine  of  estoppel,  and  the  argument  ad- 
vanced by  respondent  that  the  owners  of 
three-fourths  of  tlie  stock  are  not  complain- 
ing, and  having  a  right  by  force  of  numbers 
to  &x  the  plans  and  policy  of  the  company, 
plaintiffs  cause  is  without  merit. 

The  decree  is  affirmed. 

EIXIS,  C.  J.,  and  FULLERTON,  MAIN, 
and  MORRIS,  JJ.,  concur. 


(98  Wash.  322) 

W.  W,  ROBINSON  CO.  v.  McCLAINB. 
(No.  14,118.) 

(Supreme  Court  of  Washington.     Sept.  18, 
1917.) 

1.  Sales  i8=»87(3)— Specific  Chattels. 

In  an  action  for  damages  for  breach  of  a 
contract  to  deliver  hay,  the  correspondence  be- 
tween the  parties  held  to  evidence  an  executory 
contract  for  the  sale  and  delivery  of  a  specific 
lot  of  hay  then  in  existence,  and  not  a  general 
contract  to  deliver  the  quantity  named. 

2.  Sales  «=3l72  —  Specific  Chattels  —  De- 
si  buction  OF  Pbopebty  —  Liability  of 
Selleb. 

An  executory  contract  for  the  sale  and  de- 
livery of  a  specific  chattel  then  in  existence  is 
not  breached  by  the  failure  to  deliver,  when  be- 
fore the  time  of  delivery  the  chattel  is  lost  or 
destroyed  without  the  fault  of  the  seller. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Bruce  Blake,  Judge. 

Action  by  the  W.  W.  Robinson  Company 
against  A.  F.  McClalne.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

J.  L.  Corrigan,  of  Seattle,  for  appellant. 
Oscar  Cain,  of  Spokane,  for  respondent. 


MORRIS,  7.  Action  to  recover  damages 
claimed  upon  the  alleged  breach  of  a  contract 
to  deliver  hay.  The  contract  and  failure  to 
deliver  Is  admitted;  the  defense,  sustained  by 
the  lower  court,  being  that  the  Iiay  was  a 
specific  lot  belonging  to  respondent  and  grown 
upon  a  Montana  ranch,  which  subsequent 
to  the  contract  was,  without  fault  of  the  re- 
spondent, totally  destroyed. 

[1]  The  determinative  question.  Is:  Was 
it  a  sale  of  specific  property  or  a  sale  only 
of  a  specific  quantity  ?  If  the  first,  the  judg- 
ment is  right ;  If  the  second,  It  Is  wrong.  The 
contract  is  to  be  determined  from  a  number 
of  letters  between  the  parties.  These  letters 
are  as  follows: 

(1)  From  respondent  to  appellant: 
"Spokane,  Washington,  January  11,  1916. 

"W.  W.  Robinson  &  Company,  1717  R.  R. 
Avenue,  Seattle,  Washington— Gentlemen:  The 
traffic  department  of  the  No.  Pac.  Railroad  gave 
me  your  name  as  being  the  purchasers  of  hay 
and  grain.  1  have  a  quantity  of  Montana  tim- 
othy hay,  which  I  am  anxious  to  dispose  of,  and 
would  be  glad  to  hear  from  you,  as  to  whether 
or  not  you  would  he  In  the  market  for  anv  of 
this.  This  hay  is  grown  in  Pleasant  Valley, 
Montana,  aud  is  good,  clean  timothy,  free  from 
other  grasses.  Shipment  will  be  made  from 
Marion,  Montana.  I  could  make  stiipment  of  a 
trial  car  of  No.  1  timothy,  subject  to  Washing- 
ton state  grades  and  weights,  within  a  week,  and 
on  a  trial  car  could  quote  you  price  of  ^IS 
t  o.  b.  Seattle.  Awaiting  your  reply  with  in- 
terest, I  am, 

"Very  respectfully, 

'•[Signed]    A.  F.  McClaine, 
"603  Spokane  &  Eastern  Bmiding." 

(2)  From  appellant  to  respondent: 

"Seattle,  Jan.  13,  1916. 
"Mr.  A.  F.  McClaine.  503  Spokane  &  East- 
ern Bldg.,  Spokane,  Washington — Dear  Sir: 
Your  favor  of  the  eleventh  received.  This  is 
to  acknowledge  it,  and  also  to  confirm  our  tele- 
phone communication  of  the  twelfth,  in  which 
you  agreed  to  sell  us,  and  we  agreed  to  purchase, 
seven  hundred  tons  (700)  of  Montana  timothy 
hay  of  you  on  basis  of  $18.50  per  ton,  Seattle, 
state  weights  and  grades  to  govern,  xon  also 
stated  that  you  bad  a  quantity  of  wild  hay  and 
you  would  send  us  a  few  tons  of  it,  and  I  told 
you 'that  we  would  try  to  handle  it  for  your 
advantage.  We  have  a  certain  demand  here  for 
wild  hay,  and  upon  receint  of  this  letter  I  wish 
you  would  kindly  let  me  know  how  much  of  it 
you  have,  and  the  lowest  price  you  would  take 
for  it.  It  being  a  little  different  from  other 
hay,  there  is  no  regular  market  price  for  it,  and 
we  would  like  to  know  about  what  you  would 
want  out  of  it,  so  we  would  know  how  to  quote 
it  to  our  trade  here.  As  per  our  conversation, 
I  hope  you  will  Instruct  your  balers  to  be  very 
particular  about  stripping  the  stacks.  Throw 
off  all  of  the  doubtful  hay,  or  any  that  contains 
snow  or  ice,  and  do  not  bale  the  bottoms  of  the 
stadcs,  if  it  shows  any  sign  of  dampness,  or  of 
being  spoiled,  as  it  will  only  cause  yoa  and  us 
both  trouble  and  a  loss.  Judging  from  your 
letter,  and  the  way  you  talked  over  the  'phone, 
and  the  amount  of  hay  you  raised,  you  are  a 
business  man,  and  I  know  that  you  do  not 
want  to  ship  anything  here  that  would  not  l)e 
satisfactory,  and  it  never  pays  to  ship  musty 
hay  of  any  kind,  such  as  the  bottoms  of  stacks 
usually  are.  I  also  find  there  is  great  danger  in 
shipping  hay  from  Montana  that  contains  snow 
or  ice.  In  that  cold  country  they  can  bale  it 
uD  and  not  be  so  narticular :    but  if  there  is 
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much  snow  or  ice  baled  In  the  hay.  when  it  gets 
to  this  warm  climate,  or  what  is  usually  a 
warm  climate,  as  soon  as  the  snow  or  ice  melts 
it  will  start  fermentation  and  will  heat  and  is 
almost  worthless.  If  you  will  be  good  enough  to 
give  this  some  of  your  personal  attention,  or 
have  some  one  upon  whom  you  can  thoroughly 
rely  do  so,  it  will  undoubtedly  save  us  both  con- 
siderable trouble  and  expense.  We  always  like 
to  caution  our  friends  about  such  things,  as  it 
has  been  our  policy  for  the  last  fifteen  years, 
when  once  we  get  started  to  doing  business  with 
a  man,  to  treat  him  so  that  we  can  continue 
to  do  business  with  him.  While  in  your  letter 
you  offered  to  take  $18  per  ton,  Seattle,  I  felt 
that  on  to-day's  market  your  hay,  if  it  was  what 
you  state  it  -.a,  or  what  you  stated  you  thought 
it  was,  it  should  be  worth  $18.50  per  ton,  and  I 
hope  it  will  all  grade  No.  1 ;  but,  of  course,  I 
understand  from  ^ou  that  some  of  it  is  slightly 
discolored  by  rain  and  undoubtedly  will  not 
grade  up.  I  wish  yon  would  kindly  arrange  to 
ship  us  a  car  each  of  the  poorest  and  best  about 
the  same  time,  so  we  can  tell  about  what  it  is 
going  to  be,  and  also,  if  possible,  put  some  of  the 
wild  hay  in  one  of  the  first  cars. 

"Yours  truly, 
"[Signed]    The  W.  W.  Robinson  Company, 

"W.  W.  Robinson,  Manager." 

(3)  From  respondent  to  appellant: 

"Spokane,  Washington,  Jan.  13,  1918. 
"W.  W.  Robinson  Company,  1717  Railway 
Exchange  Building,  Seattle,  Washington— Gen- 
tlemen: Confiirming  my  telephone  conversation 
■with  you  yesterday,  I  will  deliver  to  you  <00 
tons  of  No.  1  timothy  at  $18.50  per  ton,  f.  o.  b. 
cars  Seattle,  subject  to  Washington  state  grades 
and  weights.  Shipment  of  first  car  to  be  made 
as  soon  as  possible,  and  the  balance  at  the  rate 
of  about  three  cars  a  week.  Shipment  will  be 
made  from  Marion,  Montana.  In  our  telephone 
conversation,  we  made  no  mention  in  regard  to 
terms.  I  understand  it  is  the  custom  to  draw 
for  75  per  cent,  of  the  value  upon  shipment,  bal- 
ance to  be  paid  after  car  is  unloaded.  However, 
if  it  would  be  more  satisfactory  to  you  to  remit 
by  check  for  each  car  after  weighing  and  grad- 
ing, that  would  be  satisfactory  to  me.  Trusting 
this  hay  will  prove  satisfactory  in  every  way, 
I  am, 

"Very  respectfully, 

'^[Signed]    A.  F.  McCIaine, 

"Per  A.  F,  McClalne,  Jr." 

(4)  From  respondent  to  appellant: 
"Spokane,  Washington,  Jan.  16,  1916. 

"W.  W.  Robinson  Company,  Seattle,  Wash- 
ington— Gentlemen:  I  have  at  hand  your  letter 
of  the  13th,  and  would  say  that,  until  I  can 
find  out  whether  or  not  I  will  be  able  to  get  the 
wild  hay  baled  and  hauled  before  the  break-up, 
I  cannot  quote  you  any  price  on  it.  It  is  quite 
a  long  haul  to  the  railroad,  and  it  is  rather 
hard  to  get  teams;  but,  if  I  can  arrange  it,  I 
will  try  to  get  it  baled  a  little  later.  My  repre- 
sentative, who  has  had  considerable  experience 
in  baling  hay  in  Montana,  is  there  now,  and  I 
have  advised  him  to  uae  the  greatest  care  in 
seeing  that  no  snow  or  ice  is  baled  in  with  the 
hay,  and  that  all  doubtful  or  damp  hay  is  thrown 
out.  I  am  just  as  anxious  to  see  our  hay  grade 
No.  1  as  you  are,  and  will  use  my  best  efforts 
to  see  that  it  comes  forward  to  you  in  first  class 
condition.  Thanking  you  for  your  courtesy  in 
writing  me  so  fuUy,  and  for  your  good  advice 
regarding  the  baling,  I  am, 
"Respectfully, 

"[Signed]    A.  F.  MeClaine, 

"Per  A.  F.  McCIaine,  Jr." 

(5)  From  respondent  to  appellant: 

"Spokane,  Washington,  Jan.  17,  1916. 
"W.  W.  Robinson  Company,  Seattle,   Wash- 
fcgton — Gentlemen:    My  representative,  whom  I 
sent  CO  KalispeU  to  look  after  the  baling  of  the 
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hay,  returned  this  morning  and  informed  me  that 
it  was  absolutely  impoMible  to  get  into  the 
ranch  with  the  balers  for  two  weehs.  The  recent 
heavy  snows  have  blocked  the  roads  entirely,  and 
I  will  be  unable  to  make  shipment  to  you  of 
any  hay  until  after  the  first  of  February.  I 
surely  regret  that  conditions  are  as  they  are,  as 
I  am  very  anxious  to  get  the  hay  baled  and  dis- 
posed of,  but  under  the  circumstances  nothing 
else  can  be  done  except  to  wait  until  the  roads 
are  broken. 

"Respectfully, 

"[Signed]    A.  F.  McCIaine, 

"Per  A.   F.    McC.,  Jr." 

(6)  From  appellant  to  respondent: 

"Seattle,  Jan.  18,  1916. 
"Mr.  A.  F.  McCIaine,  Spokane,  Washington- 
Dear  Sir:  Your  favors  of  recent  date  received. 
I  am  glad  to  know  you  have  instructed  your 
man  to  be  careful  about  baling,  because  we 
want  to  make  this  transaction  so  pleasant  and 
profitable  to  you  that  we  will  be  able  to  handle 
your  hay  right  along  in  the  future.  We  have 
a  great  many  shippers  who  have  been  doing  busi- 
ness with  us  for  fifteen  years,  and  in  very  rare 
cases  have  we  ever  had  any  difficulty  with  any 
one.  We  try  to  treat  our  shippers  so  well  that 
there  is  no  room  for  any  trouble.  Of  course, 
you,  being  a  business  man,  will  understand  once 
in  a  while  in  dealing  direct  with  a  farmer  a 
little  unpleasantness  will  arise;  but  I  know 
there  will  be  nothing  of  this  kind  between  us, 
because  I  can  tell  from  your  letters  you  are  a 
business  man.  In  regard  to  payment — in  deal- 
ing with  farmers  we  allow  them  to  draw  75  i>er 
cent,  or  80  per  cent,  on  B/L ;  but  regular  ship- 
pers or  business  men  we  usually  pay  for  the  ha^ 
as  soon  as  cars  are  unloaded  and  we  get  certifi- 
cates from  the  state.  This  would  be  more  sat- 
isfactory to  us,  and  if  satisfactory  to  you  we 
would  prefer  to  handle  the  business  that  way. 
I  note  that  your  representative  you  had  sent  to 
Montana  has  returned,  and  that  it  would  be 
impossible  to  start  baling  for  at  least  two  weeks. 
This  is  entirely  satisfactory  to  us,  and,  in  fact, 
we  are  glad  of  it,  as  we  are  having  a  lot  of  hay 
come  in  at  this  time,  which  is  crowding  us  a  lit- 
tle; but  we  will  be  in  position  to  handle  your 
shipments  whenever  it  is  most  convenient  for 
you  to  make  delivery. 

"Yours  truly, 
"[Signed]    The  W.  W.  Robinson  Company, 

"W.  W.  Robinson,  Manager." 

(7)  From  respondent  to  appellant: 
"Spokane,  Washington,  February  8,  1916. 

"W.  W.  Robinson  &  Company,  Seattle,  Wash- 
ington—Gentlemen :  Referring  to  our  recent  cor- 
respondence regarding  timothy  hay  that  was  to 
be  baled  and  shipped  to  you  from  Marion, 
Montana,  due  to  the  unparalleled  weather  con- 
ditions in  the  Kalispell  district,  I  will  say  frank- 
ly that  it  will  not  be  possible  to  make  delivery 
of  any  of  this.  Since  writing  you  on  January 
17  there  has  been  an  unprecedented  snowfaU 
in  the  whole  KalispeU  district.  I  have  made 
every  effort  to  get  local  balers  to  go  into  the 
ranch,  but  every,  one  has  failed  me.  Two  weeks 
ago  I  secured  a  large  power  baler  at  Tyler, 
Washington,  and  got  it  as  far  as  Spokane ;  but 
to  date  the  railroad  company  has  not  moved  it 
east  from  their  local  yards,  and  will  not  give 
me  any  promise  when  they  can  do  so.  As  I 
stated  in  our  telephone  conversation,  there  is 
a  haul  of  about  sixteen  miles  from  the  ranch 
to  the  shipping  point,  and  for  the  last  two  weeks 
this  road  has  been  blocked  with  from  four  to 
twelve  feet  of  snow,  and  it  is  very  doubtful  in 
event  I  can  get  the  baler  to  Marion,  whether  it 
could  be  hauled  into  the  ranch.  The  meadows 
and  the  stacks  are  covered  with  four  feet  of 
snow,  and  I  yesterday  received  a  letter  from 
my  representative  at  Kalispell,  saying  it  was 
warming  up,  and  if  the  chinook  comes,  all  the 
hay  in  the  stacks  will  be  ruined.    I  have  stated 
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thcM  facts  to  show  that  my  failure  to  make 
delivery  of  the  hay  Is  because  it  is  physically 
ImiKmsible  to  get  the  hay  baled  or  hauled. 
Trusting  that  this  explanation  will  be  satisfac- 
tory and  hoping  that  we  may  be  able  to  do 
some  business  in  future  years,  I  am, 
"Yours  very  truly, 

"[Siened]    A.  F.  McCIaine, 
'^Pep  A.  F.  McCIaine,  Jr." 

(8)  From  appellant  to  respondent: 

"Seattle,  February  10,  1916. 

"Mr.  A.  F.  McCIaine,  503  Spokane  and  Kast- 
em  Building,  Spokane,  Washington— Dear  Sir: 
Tour  favor  of  the  eighth  instant  received.  In 
reply  will  say  that  we  have  sold  some  hay  against 
that  which  we  purchased  from  you,  and  have 
turned  down  other  hay  that  we  could  have  bought, 
expecting  that  we  would  get  what  we  purchased, 
and  we  must  insist  on  your  delivering  the  same. 
We  are  not  responsible  for  the  snow,  but  will 
say  for  your  information  that  we  have  bought 
a  great  deal  of  hay  from  farmers  in  the  Ellens- 
burg  and  Yakima  districts,  whose  stacks  were 
covered  with  snow ;  but  they  kept  men  there 
and  cleaned  them  off  as  fast  as  the  snow  came 
on,  instead  of  letting  it  stay  there  and  spoil 
the  hay.  However,  we  are  not  interested  in  that 
part  of  the  contract,  other  than  we  bought  700 
tons  of  hay  from  you  at  $18.50  per  ton,  basis 
state  weights  and  grades.  By  reason  of  buying 
this  hay,  we  did  not  buy  other  lots  we  could 
have  contracted  for  at  that  time,  and  now  the 
price  has  advanced  something  like  $4  or  $5  per 
ton.  If  you  positively  feel  you  cannot  comply 
with  your  contract,  we  will  buy  it  on  the  open 
market  and  charge  you  with  the  difference  in 
price  we  have  to  pay  now  and  the  price  we  pur- 
chased from  you.  We  are  somewhat  surprised 
to  receive  this  kind  of  a  letter  from  a  business 
man.  We  have  extended  the  time  of  delivery 
once,  and  are  quite  willing  to  extend  the  time 
of  beginning  delivery  thirty  days  more,  as  an 
accommodation  to  you;  but  under  no  circum- 
stances will  we  consider  canceling  the  order,  un- 
less you  wish  to  pay  us  the  difference  between 
the  present  market  price  and  the  price  for 
which  we  purchased  the  700  tons  of  nay  from 
you.  Tours  truly, 
"[Signed]    The  W.  W.  Robinson  Company. 

"W.  W.  Robinson,  Manager." 

From  these  letters  It  Is  clear  that  the  sub- 
ject-matter of  this  contract  was:  First,  bay 
grown  In  Pleasant  Valley,  Mont;  second, 
amomit  sold  was  700  tons,  at  $18.50  per  ton, 
subject  to  Washington  weights  and  grades; 
third,  the  bay  was  at  the  time  of  tbe  making 
of  tbe  contract  in  stack,  and  was  to  be  baled 
and  sent  to  Marion,  Mont ;  fourth,  respond- 
ent and  bis  balers  were  to  be  particular 
about  stripping  the  stacks,  and  to  have  hay 
clean,  any  containing  snow  or  ice  was  to  be 
thrown  out,  tbe  bottom  of  tbe  stacks  were 
not  to  be  baled,  nor  any  bay  that  showed 
signs  of  dampness  or  of  being  spoiled ;  fifth, 
tbe  bay  was  then  owned  by  or  In  the  posses- 
sion of  respond«it — it  Is  referred  to  by  ap- 
pellant as  "your  hay";  sixth,  the  bay  had 
been  described  to  appellant ;  it  is  referi%d  to 
by  him  as,  "If  it  is  what  you  state  It  is,  or 
what  you  stated  you  thought  it  was";  sev- 
enth, it  was  of  different  grades.  Appellant 
testifies  a  car  each  of  the  best  and  tbe  poor- 
est were  to  be  shipped  at  the  same  time  to 
Did  in  determining  the  grade.  These  refer- 
ences make  it  clear  to  us  that  it  was  not  a 


general  undertaking  to  deliver  700  tons  of 
hay,  but  a  sale  of  a  spedflc  lot  of  hay,  owned 
or  possessed  by  respondent  and  then  in  stack 
In  Pleasant  Valley,  Mont,  which  was  to  be 
carefully  baled  and  shipped  to  appellant 
from  Marion,  Mont 

[2]  Under  this  finding,  the  case  falls  with- 
in tbe  rule  of  law  that  an  executory  con- 
tract for  the  sale  and  delirery  of  a  spedflc 
chattel  then  In  existence  is  not  breached  by 
the  failure  to  deliver  when,  before  tbe  time 
of  delivery,  the  chattel  is  lost  or  destroyed 
without  the  fault  of  tbe  seller.  Benjamin  on 
Sales,  89;  Mechem  on  Sales,  {  1100;  35  Cyc. 
246;  6  R.  C.  Ii.  1005;  International  Paper 
Co.  V.  Rockefeller,  161  App.  DIv.  180,  148  X. 
Y.  Supp.  371 ;  Ontario,  etc.,  Ass'n  t.  Cutting, 
134  Cal.  21,  66  Pac.  28,  63  L.  B.  A.  681,  86 
Am.  St  Rep.  231 ;  Derter  v.  Norton,  47  N.  Y. 
62,  7  Am.  Rep.  415;  McMillan  v.  Fox,  90  Wis. 
173,  62  N.  W.  1D52. 

Judgment  is  affirmed. 

ELLIS,  C.  J.,  and  HOLCOMB,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


■  (88  Wash.  317) 
CITY  OF  RATMOND  v.  WILLAPA  POWER 

CO.    (No.  14003.) 

(Supreme    Court    of    Washington.     Sent    18. 

1917.) 

1.  Watebs  and  Water  Coubbes  «=156(2)— 
Grant  to  City  —  Hiohts  of  Subsequent 
Grantee. 

A  grant  to  plaintiff  city  by  the  owner  of  the 
fee  of  the  right  and  privilege  to  take  and  ap- 
propriate any  and  all  of  the  water  flowing,  or 
which  may  thereafter  flow,  over,  across,  or 
through  the  described  lands,  together  with  the 
privilege  of  entering  upon  the  land  for  the  pur- 
pose of  taking  and  appropriating  the  water 
conveyed  with  the  privilege  of  laying  and  con- 
stiTictmg  flumes  and  pipe  lines  thereon  and  re- 
newing the  same,  etc.,  conveyed  to  the  city  all 
the  title  and  interest  of  the  grantor  to  the 
water  of  the  stream  and  the  purchaser  of  the 
remaining  interest  from  the  owner  acquired  no 
right  to  interfere  with  the  water  on  the  prem- 
ises unless  sanctioned  by  the  city. 

2.  Waters  and  Water  Courses  ®=>85— In- 
terference with  City's  Water  Suffly— 
Injunction. 

Where  plaintiff  city  had  secured  all  the 
title  of  the  owner  of  the  fee  to  the  water  of  the 
stream  which  was  to  be  used  for  domestic  ami 
other  purposes,  the  impounding  of  water  for  use 
in  developing  electricity  by  defendant,  which 
had  secured  the  remaining  right  from  the  gran- 
tor, was  an  interference  with  a  substantial  right 
justifying  an  injunction,,  although  the  water 
impounded  by  defendant  was  emptied  back  into 
the  stream  above  the  city's  intake  pipe;  the 
use  tending  to  pollute  the  water,  and  being  au 
open  and  adverse  use  which  would  ripen  into 
title  if  acquiesced  in. 

3.  Evidence  <S=»7— Judicial  Notice— Purity 
OP  Water. 

The  court  knows  judidally  that  modern 
science  has  demonstrated  that  the  use  of  water 
in  power  plants  and  for  other  purposes  wliere 
human  beings  must  of  necessity  be  in  attendance 
seriously  endangers  its  purity,  rendering  it  un- 
lit for  human  consumption. 

Holcomb,  J.,  dissenting. 


^s»For  other  cases  see  same  topic  aad  KBY -NUMBER  In  all  Key-Numbersd  Digest*  and  ladexM 
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Department  2.  Appeal  from  Superior 
Goart,  Pacific  County ;  Kenneth  MacdLentosh, 
7ndge. 

Action  by  the  City  of  Raymond  against  the 
Willapa  Power  Company.  Judgment  fOr  de- 
fendant, and  the  City  appeals.  Reversed  and 
remanded,  with  instructions. 

Robert  G.  Chambers,  of  Raymond,  Welsh 
&  Welsh,  of  South  Bend,  and  Wallace  Mount. 
Jr.,  of  Olyuipla,  for  appellant.  Fred  M.  Bond, 
of  South  Bend,  for  respondent 

FULLERTON,  J.  The  appellant  city  of 
Raymond  sought  by  this  action  to  enjoin  the 
respondent  Willapa  Power  Company  from 
:»nstructlng  a  dam  across  a  stream  known  as 
the  South  Fork  of  the  WlUapa  river,  and  di- 
verting the  waters  of  the  stream  through 
flames  and  pipes  for  a  distance  of  some  900 
feet  and  using  the  waters  In  the  operation  of 
a  power  plant  The  cause  was  tried  upon 
stipulated  facts,  and  resulted  in  a  Judgment 
in  favor  of  the  respondent  The  judgment 
was  rested  on  the  recited  conclusion  that  the 
respoudcnt  was  not  interfering,  nor  threaten- 
ing to  interfere,  with  any  rights  the  appel- 
lant may  have  in  the  stream  in  question.  The 
ruling  was  made,  however,  and  the  judgment 
thereon  was  entered,  *\vithaut  prejudice  on 
the  part  of  •  •  •  the  city  of  Raymond, 
as  to  any  other  action  against  the  *  •  • 
Willapa  Power  Company,  should  at  any  time 
hereafter  said  defendant  interfere  In  any 
manner  with  the  rights  granted  the  city  of 
Raymond." 

The  facts  shown  by  the  stipulation,  in  so 
far  as  we  have  found  them  to  be  material, 
are  in  substance  these:  The  city  of  Raymond 
owns  and  operates  a  "water  plant  by  which 
it  supplies  Itself  and  its  inhabitants  with  wa- 
ter for  n>uniclpal  and  domestic  uses.  Its 
present  supply  of  water  is  obtained  from  a 
stream  other  than  the  South  fork  of  the  Wil- 
lapa river.  The  stream  from  which  it  ob- 
tains water,  owing  to  the  growth  of  the  city 
and  the  constantly  Increasing  demand  for 
'water,  has  proved  insufficient  as  a  source 
of  supply,  necessitating  an  additional  sup- 
ply from  another  source.  The  proper  author- 
ities of  the  city  selected  as  the  source  for 
the  additional  supply  the  branch  of  the 
stream  named,  and  the  city  by  appropriate 
resolutions  and  ordinances  has  empowered  it- 
self to  acquire  by  purchase  and  condemnation 
the  right  to  take  from  the  last-named  stream 
at  a  designated  point  a  quantity  of  water 
equal  to  30  cubic  feet  per  one  Berond  of  time. 
Since  the  water  must  be  used  for  drinking 
and  other  domestic  uses,  it  is  necessary  that 
It  he  maintained  In  its  original  purity  from 
its  source  to  the  openings  of  its  intake  pipes. 
To  enable  it  to  do  this,  the  city  is  now  pro- 
ceeding to  obtttlu  from  the  present  owners  of 
the  soil  between  the  points  named  all  the 
rights  in  the  water  they  possess  by  reason  of 
such  ownership.    In  pursuance  of  the  scheme 


the  city  purchased  from  the  Raymond  Water 
Company,  the  then  owner  of  the  soil,  "tlie  ex- 
clusive right  and  privilege  to  take  and  appro- 
priate to  its  own  use  for  any  and  all  purposes 
any  and  all  of  the  water  flowing,  or  which 
may  hereafter  flow,  into  the  South  fork  of 
the  Willapa  river,  or  any  of  the  tributaries 
of  said  river,  over,  across,  or  through  the 
following  described  veal  estate,  situated  In 
Pacific  county,  Wash.,  and  described  as  fol- 
lows, to  wit: 

"Certain  specific  parts  and  parcels  of  land 
lying  in  section  6  in  township  13,  north,  of 
range  8,  west  of  the  Willamette  meridian." 

The  deed  of  conveybuce  further  granted 
and  conveyed  to  the  city — 
"the  right  to  enter  upon  the  said  lands  abovt 
described,  or  any  part  thereof,  for  the  purpose 
of  taking  and  appropriating  said  water  or  any 
part  thereof,  and  for  the  purpose  of  laying  and 
constructing  flumes  and  pipe  lines  or  both,  and 
for  the  purpose  of  repairing,  relaying,  or  re- 
newing said  pipe  lines  so  as  to  convey  and  con- 
duct said  water  from  said  lands  in  such  man- 
ner and  by  such  means  as  the  second  party  [the 
city  of  Kaymondl  its  successors  and  assiKns 
may  deem  aidvisable.  Also  giving  and  granting 
unto  the  party  of  the  second  part  the  sole  and 
exclusive  right  and  privilege  to  overflow,  flood, 
or  back  water  upon  all  that  part  of  the  above-de- 
scribed real  estate  situated  in  section  six  (6), 
township  thirteen  (18)  north,  range  eight  (8) 
west  W.  M..  including  that  part  of  the  southeast 
quarter  of  the  northwest  quarter  of  said  section 
six  (6)  in  said  township  and  range,  not  de- 
scribed in  the  above  and  forgoing  description." 

After  the  city  had  acquired  the  Interests 
above  described,  the  respondent  Willapa  I'ow- 
er  Company  purchased  all  of  the  remaining 
interests  of  the  Raymond  Water  Company 
in  and  to  the  land  described,  and  later  en- 
tered upon  the  lands  and  commenced  the  con- 
struction of  a  dam  across  the  South  fork  of 
the  WlUapa  river.  Intending  thereby  to  im- 
pound all  of  the  waters  of  such  stream,  take 
the  waters  from  the  stream  at  the  place  of 
impounding,  and,  by  means  of  pipes  and 
flumes,  convey  it  to  a  power  plant  lower 
down  the  stream,  where  It  will  be  used  for 
developing  elsctricity  and  then  returned  to 
the  stream  at  a  point  above  the  city's  con- 
temr-latcd  intake  pipes.  It  is  this  act  on  the 
part  of  the  respondent  th:»t  the  city  seeks 
to  enjoin  in  this  proceeding. 

[1]  The  principal  question  discussed  by  the 
parties  is  the  nature  of  the  rights  acquired 
by  the  appellant  by  the  deed  from  the  Ray- 
mond Water  Company.  It  is  the  respondent's 
contention  that  the  appellant  acquired  there- 
by an  easement  only,  while  the  appellant  con- 
tends that  it  acquired,  not  only  an  easement 
in  the  lands  described,  but  the  absolute  own- 
ership of  the  water  itself  in  so  far  as  that 
ownership  was  vested  in  the  common  grantor 
of  the  respective  grafltees. 

It  is  our  opinion  that  the  record,  and  the 
legal  principles  applicable  theretf)  support  the 
contention  of  the  appellant  rather  than  that 
of  the  respondent  Turning  to  the  deed,  it 
will  be  observed  that  the  common  grantor 
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conveyed  to  the  appellant  the  right  and  priv- 
ilege to  lake  and  appropriate  any  and  all  of 
the  water  flowing,  or  which  may  thereafter 
flow,  over,  across,  or  through  the  described 
lands,  together  with  the  right  and  privilege 
of  entering  apou  the  land  for  the  purpose  of 
taking  and  appropriating  the  water  conveyed, 
with  the  privilege  of  laying  and  constructing 
flumes  and  pipe  lines  thereon  and  renewing 
the  same  so  as  to  conduct  and  convey  such 
water  from  ths  lands  in  sudi  manner  as  the 
grantee  should  deem  advisable;  also  the  priv- 
ilege to  overflow  or  back  water  upon  any  part 
of  the  described  land.  Clearly  there  Is  here 
something  more  than  the  grant  of  a  mere 
easement  It  is  a  grant  of  the  water  Itself, 
conveying  to  the  grantee  all  of  the  title  and 
interest  therein,  In  so  far  as  such  title  was 
vested  in  the  grantor  by  reason  of  the  owner- 
ship of  the  fee  of  the  lands.  As  against  the 
grantor  the  grantee  can,  under  the  terms  of 
the  grant,  divert  the  water  from  the  stream 
prior  to  the  time  It  reaches  the  lands,  can 
divert  It  at  any  point  upon  the  lands,  and 
may,  by  dams  or  other  obstructions,  cause  it 
to  overflow,  flood,  or  back  upon  the  lands,  or 
It  may  as  matter  of  right  insist  that  It  con- 
tinue to  flow  thereover,  as  it  Is  wont  to  flow 
by  nature,  free  from  molestation  by  any  one. 
Any  subsequent  grant  of  the  fee  of  the  lands 
is  subject  to  these  rights.  The  grantee  can  ac- 
quire thereby  no  higher  or  greater  right  than 
the  grantor  had  remaining  to  convey,  and  any 
use  of  Interference  with  the  water  on  the 
premises  by  each  subsequent  grantee  Is  an  In- 
terference with  property  formerly  granted, 
and  is  wrongful  unless  sanctioned  by  such 
former  grantee. 

The  foregoing  condusions  answer  many  of 
the  contentions  urged  by  the  respondent  in 
support  of  the  trial  court's  Judgment,  since 
they  are  founded  upon  a  different  view  of 
the  rights  conferred  by  the  deed.  These  con- 
tentions we  shall  not  further  notice. 

[2]  The  respondent  further  contends,  how- 
ever (and  tills  seems  to  be  one  of  the  grounds 
upon  which  the  trial  court  rested  its  Judg- 
ment), that,  since  courts  do  not  issue  Injunc- 
tions or  other  extraordinary  writs  as  a  mat- 
ter of  course,  but  do  so  only  where  some  sub- 
stantial right  of  the  complaining  party  Is 
affectol,  the  Judgment  Is  sustainable  because 
It  does  not  appear  that  the  use  intended  to 
be  made  of  the  water  by  the  respondent  will 
work  any  substantial  Injury  to  the  appellant 
But  to  this  there  are  a  number  of  answers. 
No  one  may  use  the  property  of  another,  be 
that  property  water  or  property  of  other 
sorts,  merely  because  that  other  is  not  at  the 
time  making  a  beneficial  use  of  the  property. 

[3]  Again,  it  was  shown  tbat  the  appellant 
purchased  its  grantor's  right  In  the  stream 
for  the  purpose  of  applying  the  water  thereof 
in  part  to  the  domestic  use  of  Its  inhabitants. 
There  Is  no  question  that  It  Is  proceeding 
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with  reasonable  dlUgenoe  to  acquire  other  out- 
standing rights  to  enable  It  so  to  do.  For  this 
purpose  the  water  must  be  maintained  free 
from  pollution.  The  court  knows  Judicially 
that  modern  science  has  demonstrated  that 
the  use  of  water  in  power  plants  and  for  other 
purposes  where  human  beings  most  of  necessi- 
ty be  In  attendance  about  it  seriously  endan- 
gers its  purity,  rendering  it  unfit  for  human 
consumption.  A  third  answer  Is  that  uses  of 
this  sort.  If  unchallenged,  ripen  Into  pre- 
scriptive rights.  It  Is  true  that.  In  the  case 
of  Winternrate  ▼.  Tacoma  Ii.  A  W.  Ca,  3 
Wash.  727,  29  Pac.  444,  this  reason  was  sug- 
gested as  a  ground  for  granting  injunctive  re- 
lief, and  was  held  by  the  court  insufficient 
But  the  case  was  rested  on  its  particular 
facts,  the  court  holding  that  the  drcnm- 
stanoes  of  the  case  showed  no  danger  of  such 
a  result  It  was  not  denied  that  In  a  proper 
case  the  danger  would  be  ground  for  injunc- 
tive relief.  Here,  the  attempted  user  Is  an 
open  adverse  user,  founded  on  a  claim  of 
right,  and  will  ripen  into  a  prescriptive  right 
if  permitted  to  go  on  unchallenged  for  the 
statutory  period. 

Our  conclusion  is  that  the  injonctlve  re- 
lief prayed  for  should  have  been  granted. 
The  Judgment  is  reversed  and  the  cause  re- 
manded, with  instructions  to  enter  a  decite 
in  accordance  with  the  prayer  of  the  appel- 
lant's complaint. 

ELLIS.  C.  J.  and  PARKER  and  &IOUNT, 
JJ.,  concnr. 

HOLCOMB,  J.  (dlssentlnid-  Injunctions 
are  not,  and  should  not  be,  granted  unless 
It  Buflldently  appears  that  Irreparable  injury 
is  done  or  threatened  for  which  no  adequate 
remedy  may  be  had  at  law.  No  such  condi- 
tion is  shown  to  exist  here.  The  Judgment 
ought  to  be  affirmed.    I  therefore  dissent. 

(SS  Wash.  US) 
JENKINS  T.  GRONEN  et  aL    (No.  14100.) 
(Supreme  Court  of  Washington. .  Aug.  29, 1917.) 

MUNICIPAI.     COKPOBATIONS     €=9133    —    GTVII, 

Sebvicb— Right  of  Appointhent. 
Under  Tacoma  charter  with   reference   to 
the  Civil  Service  Board  providing  eligible  list 

for  vacancies,  where  a  vacancy  occurred  in  mu- 
nicipal position  and  the  Civil  Service  Board  cer- 
tified from  its  eligible  list  three  persons  in  the 
order  of  their  standing  to  the  commisnoner  of 
the  department  in  control  of  the  matter  plaintiff, 
who  ranked  third  on  the  list  and  waa  the  only 
one  to  appear,  became  entitled,  as  a  matter  of 
right,  to  appointment  by  the  commissioner. 

Department  2.  Appeal  from  Superior 
Court,  Fierce  County;  0.  It.  Baaterday. 
J>idge. 

Proceedings  in  mandate  by  Noble  D.  3&a- 
klns  against  Hamilton  F.  Gronen  and  anoth- 
er. Writ  denied  and  from  the  Judgmoit  en- 
tered plaintiff  appeals.  Reversed  and  x^ 
mand^,  with  In^xuctlons. 


»For  otber  cases  am  same  topic  and  KEY-NUUBEE  In  all  Key-Numbered  Disesta  and  IndaxM 
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Stiles  &  Latcham,  ot  Tacoma,  for  appel- 
lant. U.  E.  Harmon  and  Frank  M.  Cairna- 
ban,  both  of  Tacoma,  for  respondents. 

FULLERTON,  J.  Section  10  of  article 
2  ot  the  charter  of  the  city  of  Tacoma  classi- 
fies the  persons  la  the  service  of  the  city  in 
the  following  manner: 

"Class  A.  Elective  officers,  embradog  a  may- 
or, fonr  councilmen  and  controller,  each  of  wbom 
shall  be  elected  at  large  by  the  qaalified  electors 
of  the  dty. 

"Class  B.  Appointive  officers,  embracing  city 
clerk,  city  attorney,  dty  engineer,  chief  of  po- 
lice, a  fire  chief,  and  such  other  chiefs  or  su- 
perintendents of  departments  as  the  council 
shall,  by  ordinance  passed  in  the  manner  provid- 
ed in  this  charter,  create  or  establish. 

"Class  C.  Clerks  and  assistants,  embracing  all 
persons  employed  in  a  clerical  capacity  or  as  as- 
sistants to  officers. 

"Class  D.  Empioyis,  embradng  all  other  per- 
sons in  the  service  of  the  city  not  otherwise  clas- 
«i6ed." 

Section  29  of  the  same  article  contains  the 
following  provision : 

"All  appointive  officers  and  employes  of  the 
dty  shall  be  selected  or  appointed  with  reference 
to  their  qualifications  and  fitness,  and  for  the 
<ood  of  the  public  service." 

Article  14  creates  a  dvU  service  board  and 
defines  its  duties.  By  section  181  the  board 
is  given  power,  among  other  things,  to  clas- 
sify the  employ^  of  the  city  and  to  provide 
for  open,  cwnpetltve,  and  free  examination 
as  to  fitness  of  those  seeing  employment  of 
the  dty,  and  to  this  end  is  required  to  pro- 
Tide  an  eAigible  list  from  which  vacandes  may 
be  filled  for  a  period  of  probation  for  em- 
ployes before  employment  is  made  permanent, 
and  for  promotion  of  employes  on  the  basis 
of  merit,  experience,  and  record.  Section 
182  provides: 

"Should  a  vacancy  or  vacandes  occnr  in  any 
position  subject  to  the  recommendation  of  the 
board,  said  board  shall  as  soon  ai^  possible  certi- 
fy, to  the  commissioner  of  the  department  in 
which  such  vacancy  or  vacancies  exist,  three 
times  the  number  of  persons  necessary  to  fill 
said  vacancy  or  vacancies;  provided,  that  said 
board  shall  always  certify  the  persons  having 
the  highest  standing  on  the  eligible  list  for  the 
positions  they  seek  to  fill;  and  provided,  fur- 
ther, that  a  less  number  may  be  certified  when 
there  is  not  the  required  number  on  the  eligible 
list.  All  persons  not  appointed  shall  be  restored 
to  their  relative  positions  on  the  eligible  list. 
All  persons  who  have  been  on  the  eligible  list 
for  two  years  without  appointment  shall  be  re- 
moved therefrom." 

Section  183  provides: 

"The  provisions  of  this  article  shall  apply  to 
all  appointive  officers  and  employes  of  the  city, 
except  those  especially  named  in  section  10,  arti- 
cle II,  class  A  and  dass  B,  of  this  charter  and 
except  commissioners  of  any  kind,  laborers 
whose  occupation  requires  no  spedal  skill  or  fit- 
ness, dection  officials,  mayor's  secretary  and 
assistant  city  attorneys.    •    •    •  " 

Section  184  provides: 

"All  persons  subject  to  civil  service  examina- 
tion shall  be  subject  to  removal  from  office  or 
employment  by  the  commissioner  in  whose  de- 
partment they  are  employed,  for  misconduct  or 
failure  to  perform  their  duties  under  such  rules 
and  regulations  as  he  may  adopt.    •    •    •  " 


To  supplement  and  aid  in  carrying  into  ef- 
fect the  provisions  of  the  charter  the  dty 
enacted  an  ordinance,  section  7  of  which,  as 
amended  by  a  sabseqnrait  ordinance,  reads  as' 
follows : 

"The  head  of  the  department  or  office  in  which 
any  classified  position  is  to  be  filled  shall  notify 
the  civil  service  board  of  the  vacancy,  and  upon 
the  receipt  of  a  certified  list  of  digibles  from 
the  board,  be  shall  fill  the  vacancy  by  appoint- 
ment from  the  persons  certified  to  him;  and  tlte 
appointee  shall  be  on  probation  for  a  period  of 
thirty  days.  The  appointing  officer  may  require 
the  persons  certified  to  come  before  him  and 
shall  be  entitled  to  inspect  such  person's  exam- 
ination papers." 

On  December  23,  1916,  a  vacancy  occurred 
In  the  position  of  gate  tender  at  the  city 
power  plant,  the  control  of  which  plant  was 
vested  In  the  commissioner  of  the  light  and 
water  department.  The  respondent  Gronen 
was  then  commissioner  of  that  department, 
and  requested  the  civil  service  board  to  cer- 
tify for  appointment  from  its  eligible  lists 
candidates  for  the  position.  There  were  five 
persons  on  the  board's  eligible  list  for  the 
position  of  gate  tender,  and  three  were  cer- 
tified In  the  order  of  their  standing.  Of  the 
three  certified  only  the  appellant  Jenkins, 
who  ranked  third  on  the  list,  appeared.  The 
commissioner  failed  to  appoint  Jenkins,  and, 
after  waiting  five  days,  requested  the  civil 
service  board  to  certify  two  additional 
names.  The  board  complied,  certifying  two 
names,  which  included  that  of  the  respond- 
ent Perclval  who  ranked  fourth  on  the  list 
From  the  list  the  commissioner  selected  Per- 
dval.  Jenkins  thereupon  began  a  proceeding 
in  mandate  in  the  superior  court  to  oust  the 
respondent  from  the  position  and  compel  the 
appointment  ot  hlmselt  The  court  denied 
the  writ,  and  from  the  Judgment  entered  this 
appeal  is  prosecuted. 

It  is  the  appellant's  contention  that  it  was 
the  duty  ot  the  commissioner  to  select  for 
appointment  one  of  the  three  eligibles  first 
certified  to  him  by  the  civU  service  board 
and  that.  Inasmuch  as  two  of  them  did  not 
appear,  he  became  entitled  to  the  appoint- 
ment as  a  matter  of  right  On  the  other 
hand  the  respondents  contend  that  the  com- 
missioner has  the  right  of  selection  from 
three  eligible  persons,  if  there  be  that 
many  on  the  eligible  list,  and  that  when  two 
of  the  three  first  selected  do  not  appear,  he 
has  the  right  to  bav^  others  certified  so  that 
he  may  not  be  denied  his  right  of  choice. 

There  are  cases  which  maintain  the  prln- 
dple  that  an  ofiScer  upon  whom  the  funda- 
mental law  confers  the  power  of  appointing 
subordinate  offidals  and  employes  cannot  be 
deprived  of  his  privilege  by  dvil  service  rules 
and  regulations  which  unduly  restrict  him 
in  bis  right  ot  choice;  others  again  hold  that 
the  right  Is  not  unduly  restricted  where  the 
appointing  officer  has  the  choice  of  selection 
between  as  few  as  three  eligibles.  People  ex 
rel.  Balcom  v.  Mosher,  163  N.  Y.  32,  57  N.  EX 
88,  79  Am.  Rep.  562;  People  ex  reL  Qua  T. 
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Gaffney,  142  App.  Dlv.  122,  126  N.  Y.  Supp. 
1027 ;  People  v.  Boberts,  148  N.  Y.  360,  42  N. 
JS.  1082,  31  L.  R.  A.  399 ;  State  ex  rel.  Buell 
V,  Frear,  146  Wis.  291,  131  N.  W.  832,  84  I* 
B.  A.  (N.  S.)  480. 

But  the  reasoning  of  these  cases,  finding 
its  basis  as  It  does  in  constitutional  and.  stat- 
utory grants  of  power,  is  not  pertinent  to 
and  has  no  bearing  upon  the  situation  here 
presented.  By  the  Constitution  of  this  state 
the  city  of  Tacoma  as  a  dty  of  the  first 
class  has  the  power  to  frame  and  adopt  its 
own  charter.  The  charter  when  adopted  and 
the  ordinances  lawfully  enacted  thereunder 
thus  become  in  themselves  the  fundamental 
law,  and  must  be  given  consideration  as 
written,  however  much  they  may  restrict  the 
powers  of  the  immediate  appointive  officers. 
The  question  then  is  the  meaning  of  the 
charter  and  ordinance  provisions  above  set 
forth. 

'  In  determining  the  meaning  of  these  char- 
ter provisions,  we  have  not  been  able  to  agree 
with  the  contentions  of  either  party.  It  will 
be  observed  that  free,  open,  and  competitive 
examinations  are  provided  for ;  that  the  per- 
sons having  the  highest  standings  on  the 
eligible  list  shall  be  first  cerUfled,  and  that 
they  shall  be  certified  in  the  order  of  their 
standings,  the  highest  on  the  list  first;  that 
a  person  certified  and  not  chosen  shall  be  re- 
stored to  his  relative  position  on  the  eligible 
list;  that  00  second  certification  is  provided 
for,  and  that  a  less  number  than  three  may 
be  certified  if  there  be  not  three  on  the  eligi- 
ble list ;  and  that  the  appointive  officer  is  not 
given  in  express  terms  a  right  of  choice  from 
the  number  of  ellgibles  that  may  be  certified. 
These  provisions  make  it  plain,  we  think, 
that  the  charter  requires  appointments  to  be 
made  from  the  list  of  ellgibles  according  to 
their  relative  standings,  and  that  it  Is  the 
duty  of  the  appointive  officer  to  tender  the 
position  first  to  the  person  who  stands  high- 
est on  the  list,  and  to  the  others  In  turn  only 
after  the  first  has  failed  to  appear  on  notifi- 
cation, or  has  otherwise  indicated  that  he 
does  not  desire  the  appointment.  The  only 
provision  that  militates  against  this  conclu- 
sion Is  the  requirement  that  thrice  the  num- 
ber of  candidates  be  certified  that  there  are 
vacancies  to  be  filled,  but  we  think  this  re- 
quirement was  intended  rather  to  secure  the 
appearance  of  a  candidate  than  to  give  the 
appointive  officer  a  right  of  choice.  The  evi- 
dent purposes  of  the  framers  of  the  charter 
were  to  make  free  and  open  the  opportunity 
to  enter  the  public  service,  and  to  secure 
from  the  persons  applying  those  shown  by 
tests  to  be  best  qualified  for  the  service. 
These  purposes  are  not  accomplished  If  any- 
thing Is  left  to  the  whim  or  caprice  of  the 
appointive  power,  lliere  is  no  danger  from 
this  construction  of  the  charter  of  forcing 
upon  the  service  negligent  or  incompetent 
employ^.    This  is  carefully  guarded  against 


in  the  charter  itself.  It  is  provided  that  ap- 
pointive 'officers  and  employte  shall  first  be 
subjected  to  a  probationary  term,  and  power 
Is  given  to  the  commissioner  in  charge  to  re- 
move an  officer  or  employ^,  after  his  term 
becomes  permanent,  who  is  guilty  of  miscon- 
duct or  fails  to  perform  his  duties. 

It  may  be  that  the  section  of  the  ordinance 
quoted  gives  a  somewhat  dilTerent  interpre- 
tation of  the  charter  from  the  interpretation 
we  have  concluded  should  be  given  to  it  In 
part  the  ordinance  Is  a  manifest  departure 
from  the  charter.  Bat  In  so  far  as  it  can  be 
said  to  be  pertinent  thereto,  it  does  not  aid 
the  respondents.  It  requires  but  one  oer- 
tificatlou,  and  provides  that  the  appt^tlve 
officer  "shall  fill  the  vacancy  by  appointment 
from  the  persons  certified  to  him."  Under 
this,  when  three  are  certified  and  but  one 
consents  to  take  the  position,  it  Is  the  plain 
duty  of  the  officer  to  appoint  that  one. 

It  is  our  opinion  that  the  trial  court  erred 
in  its  conclusions.  The  Judgment  is  there- 
fore reversed,  and  the  case  remanded,  with 
Instructions  to  grant  the  writ 

MOUNT.  HOIiCOMB,  and  PABKEB,  JJ^ 
concur. 

ELLIS,  0.  J.  (concurring),  xt  aeems  to  me 
that  the  charter  intends  that  the  appoint- 
ment shall  be  made  from  the  three  first  cer- 
tified, and  that  the  appointing  officer  may 
select  and  appoint  any  one  of  those  appear- 
ing on  tliat  certification.  It  does  not,  how- 
ever, contemplate  two  certifications,  unless 
none  appear.  Since  appellant  alone  appear- 
ed, he  alone  could  be  appointed.  I  therefore 
concur  in  the  result  readied  by  the  majority. 


(98  Waata.  aSE) 
LOCHORB  «t  ux.  T.  CITY  OF   SEATTLE. 
(No.  13709.) 

(Supreme  Coait  of  WasUngton.     Sept.  11, 
1917.) 

Municipal  Cobpokations  «3»394(6)— Stbest 
Gbadino— Dauaoes— Latbbai.  Svppokt. 
A  city  is  liable  to  persons  owning  property 
one  block  from  an  original  grade  for  damages 
to  their  land  resulting  from  the  negligence  of 
the  city  in  making  the  grade,  thereby  removing 
lateral  support 

Ellis,  C.  J.,  and  Main,  J.,  dissenting. 

Bn  Banc.  Appeal  from  Superior  Conrt, 
King  Ck>unty ;   John  M.  Ralston,  Judge. 

Action  by  John  Lochore  and  wife  against 
the  City  of  Seattle.  From  a  Judgment  for 
defendant,  plaintiffs  appeal.  Reversed  and 
remanded. 

Saunders  &  Nelson,  of  Seattle,  for  appel- 
lants. Hugh  M.  Caldwell  and  James  A.  Dou- 
gan,  both  of  Seattle,  for  respondent 

MORRI-S,  J.  Appeal  from  a  Judgment  en- 
tered upon  the  sustaining  of  a  challenge  to 
the  sufficiency  of  the  testimony  In  an  action 
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brought  to  recover  damages  for  injuries 
claimed  to  have  been  sustained  in  the  orig- 
inal grading  of  a  street.  The  pertinent  facts 
may  be  briefly  stated  as  follows:  Appellants 
are  the  owners  of  three  lots  abuttuig  upon 
the  west  side  of  Arrowsmith  arenue,  Seattle. 
Arrowsmith  avenue  is  parallel  to  and  one 
block  west  of  Rainier  boulevard  and  on  a 
hillside  above  the  boulevard.  In  January, 
1914,  the  city  graded  and  Improved  Rainier 
boulevard  according  to  certain  plans  and 
specifications  which  it  had  adopted  and  which 
required  a  deep  cut  in  that  portion  of  the 
boulevard  east  of  and  opposite  to  plaintiffs' 
lots.  The  soil  stratiflcatlon  along  Rainier 
boulevard  at  the  point  of  the  cut  is  blue  clay 
overlaid  by  a  foot  of  two  of  vegetable  mould. 
Soon  after  the  cut  was  made  and  this  clay 
bank  exposed  it  began  to  disintegrate  and 
slough  off  gradually,  continuing  until  it  in- 
volved all  of  the  block  between  Rainier  bou- 
levard and  Arrowsmith  avenue,  and  then  ex- 
tended across  Arrowsmith  avenue  until  it  se- 
riously involved  appellants'  property.  The 
extent  of  this  slide  is  not  material,  as  the 
only  question  involved  is  whether  or  not  ap- 
pellants can  recover. 

The  second  amended  complaint  upon  which 
the  case  was  tried  alleged  that  the  grade  to 
which  Rainier  boulevard  was  cut  was  unrea- 
sonable and  unnecessary;  that  the  work  was 
done  in  a  careless  manner  and  under  defec- 
tive plans;  that  the  city  knew  at  the  time  of 
the  grading  that  the  result  would  be  injuri- 
ous to  plaintiffs'  property,  and  that  no  provi- 
sion was  made  for  taking  care  of  the  expos- 
ed clay  bank  or  to  protect  it  from  the  natu- 
ral effect  of  the  surface  water,  or  in  provid- 
ing necessary  drainage  for  such  water,  or  for 
furnishing  lateral  support  to  the  property  ly- 
ing to  the  west  of  the  boulevard.  As  before 
stated,  there  IS  no  question  of  the  sufficiency 
of  the  evidence  as  to  the  character  or  extent 
of  the  injury  suffered  by  appellants;  the  only 
question  here  involved  being  whether  or  not 
the  case  falls  within  what  is  knono  as  the 
original  grade  doctrine.  In  support  of  the 
allegation  of  negligence  appellants'  testimony 
was  to  the  effect  that  the  stability  of  a  clay 
bank  such  as  was  left  exposed  in  the  cut  de- 
pends upon  the  amount  of  the  water  to  which 
the  bank  Is  exposed ;  that  the  nature  of  the 
clay  soil  in  that  region  is  such  that  it  absorbs 
water  very  readily,  and  that  the  effect  of 
such  absorption  or  of  permitting  surface  wa- 
ter to  come  in  contact  with  the  clay  bank  is 
to  immediately  start  disintegration  causing  a 
sliding  of  the  exposed  bank ;  that  in  turn  the 
new  bank  becomes  saturated  and  a  like  effect 
occurs  until,  as  the  engineer  testifying  for 
appellants  puts  it,  "you  reach  another  line  or 
suitable  equilibrium."  As  further  explana- 
tory of  the  situation  we  quote  from  the  testi- 
mony of  the  engineer: 

"When  that  cut  was  made  in  the  day,  the 
bank  of  clay  was  exposed  and  that  immediately 
•»tarted  the  traveling  action,  because  the  clay 
on  the  surface  that  was  exposed,  when  the  sun 
bit  it,  cracked,  just  as  you  have  seen  cracks 


in  clay  in  many  places.  The  next  rainy  season 
came  along  and  these  cracks  filled  with  water, 
and  those  little  masses  of  clay  sprawled  ofc 
until  they  fell  at  the  foot  of  the  slope,  and  as 
the  next  layer  would  break,  it  would  go  through 
the  same  process,  until  it  has  worked  back  up 
to  and  beyond  I>ochore's  property  at  the  pres- 
ent time.  •  •  •  If  you  can  conceive  of  a  tier 
of  blocks  standing  one  after  the  other,  each 
one  supported  by  the  block  below,  if  you  take 
out  the  block  below,  that  would  permit  the  next 
one  to  fall,  and  when  that  fell,  it  would  permit 
the  next  and  so  oh  until  you  reached  the  top 
of  the  slope;  *  *  *  as  the  support  from  the 
clay  is  undermined  and  allowed  to  flow  out,'  that 
brings  down  the  next  mass  above  it  on  the  up- 
hill side." 

The  lower  court  In  making  the  ruling  com- 
plained of  was  of  the  opinion  that  when  it 
appeared  that  this  was  an  original  grade  the 
case  was  controlled  by  Schnss  v.  Chehalis,  82 
Wash.  595,  144  Pac.  916,  and  Best  v.  Cheha- 
lis, 82  Wash.  601,  144  Pac.  918,  and  other 
like  cases  therein  cited  In  which  we  have 
held  that  a  city  is  not  liable  to  abutting  prop- 
erty owners  for  the  removal  of  lateral  sup- 
port in  making  an  original  grade  of  a  dedi- 
cated street  where  the  grading  is  done  whol- 
ly within  the  limits  of  the  street  This  rule 
has  become  the  settled  law  of  this  state. 
Without  referring  to  the  cases  it  may  be  said 
the  reason  for  the  rule  is  found  in  variant 
expressions  of  the  controlling  principle  that 
the  right  to  make  an  original  grade  is  im- 
plied In  the  grant  of  dedication,  and  that  the 
abutting  proi>erty  owner  holds  subject  to 
this  right  whenever  the  city  may  see  fit  to  ex- 
ercise it.  In  so  far  as  our  cases  hold  to  this 
rule  It  will  be  noted  that  In  each  case  dam- 
ages were  sought  because  of  the  removal  of 
lateral  support  or  the  doing  of  some  other 
act  wholly  within  the  limits  of  the  street 
without  evidence  of  negligence  in  the  prose- 
cution of  the  work.  This  appears  in. all  the 
cases  from  the  first  announcement  of  the  rule 
In  rietcher  v.  Seattle,  43  Wash.  627,  86  Pac. 
1046,  88  Pac.  843,  down  to  the  Schuss  and 
Best  (Tases.  In  the  two  last  cases  notwith- 
standing allegations  in  the  complaint  to  the 
contrary  It  was  expressly  found  that  there 
was  no  evidence  of  any  negligent  act  on  the 
part  of  the  city.  Stated  otherwise,  we  have 
held  that  In  such  cases  the  dty  was  perform- 
ing a  legal  act  in  a  proper  manner,  and  that 
damages  flowing  from  such  act  would  fall 
within  the  rule  of  damnum  absque  Injuria. 
Tills  case  presents  a  different  phase.  The 
complaint  alleged,  and  we  have  quoted  suffi- 
cient of  the  testimony  to  Indicate  that  there 
was  proof,  from  which  the  Jury  might  find 
that  the  city  was  negligent  in  leaving  this 
clay  bank  exposed  and  unprotected,  knowing 
or  being  charged  with  knowledge  of  the  nat- 
ural result  of  the  disintegration  of  the  bank 
and  the  consequent  sliding  of  the  soil  behind 
it  and  to  which  It  acted  as  a  support  Save 
for  the  original  grade  feature  this  case  is  an- 
alogous to  Johanson  v.  Seattle,  80  Wash.  527, 
141  Pac.  1032,  where  like  injury  occurred 
from  like  cause,  save  that  in  the  Johanson 
Case  following  Faruandls  v.  Great  Northern 
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Ry.  Co..  41  Wash.  486,  84  Pac.  18,  5  L.  R.  A. 
(N.  S.)  1086,  111  Am.  St.  Rep.  1027,  we  held 
that  if  the  damage  was  the  proximate  result 
of  the  r^rade  it  was  immaterial  whether  or 
not  it  was  the  result  of  negligence  in  the  do- 
ing of  the  work,  but  that  the  liability  was 
founded  upon  the  constitutional  inliibltion 
against  damaging  private  property  for  public 
use  without  Just  compensation.  The  lateral 
support  rule  announced  in  these  two  cases  as 
not  dependent  upon  negligence,  but  as  found- 
ed upon  the  constitutional  provision  requir- 
ing compensation  .for  private  property  dam- 
aged by  public  use,  was  first  announced  in 
Parke  v.  SeatOe,  5  Wash.  1,  31  Paa  310,  32 
Pac.  82,  20  Ia.  R.  A.  68,  34  Am.  St.  Rep.  83d, 
where  prior  to  the  adoption  of  the  Constitu- 
tion was  held  that  a  municipality  was  lia- 
ble for  negligence  in  depriving  an  abutting 
owner  of  his  lateral  support  in  regrading  its 
streets.  This  case  was  followed  by  Brown  v. 
Seattle,  5  Wash.  35,  31  Pac.  313,  32  Pac.  214, 
18  L.  R.  A.  161,  where  it  was  held  that  the 
dedication  of  a  street  to  public  use  does  no^ 
authorize  a  municipality  to  raise  or  lower 
the  surface  of  a  street  to  any  extent  it  may 
deem  proper  without  under  the  constitutional 
provision  subjecting  itself  to  damages  for  in- 
Jury  to  an  abutting  owner.  Next  came  Smith 
V.  Seattle,  18  Wash.  484,  61  Pac.  1057,  63  Am. 
St  Rep.  910,  where  a  right  of  action  was  rec- 
ognized in  a  property  owner  whose  lot  was 
from  130  to  175  feet  distant  from  the  street 
to  recover  damages  for  the  negligent  remov- 
al of  his  lateral  support  in  regrading  a  street 
Another  late  case  is  Jorguson  v.  Seattle,  80 
Wash.  126,  141  Pac.  334,  where  it  was  sought 
to  recover  damages  caused  by  the  sliding  of 
the  soil  of  the  lots  upon  one  street  growing 
out  of  the  regrading  of  another.  The  action 
was  defeated  because  of  the  failure  of  the 
property  owner  to  show  any  damages  sus- 
tained within  30  days  prior  to  the  filing  of 
bis  claim  and  up  to  the  date  of  trial.  In 
speaking  of  the  constitutional  inhibition 
against  the  taking  of  private  property  for 
public  use  without  Just  compensation,  it  was 
said: 

"The  above-mentioDed  provision  of  the  Con- 
stitution was  never  intended  to  apply  to  conse- 
quential or  resultant  damages  not  anticipated 
in,  nor  a  part  of,  the  plan  of  a  public  work.  It 
was  never  intended  to  apply  to  damages  result- 
ing to  private  property  from  the  negligent  or 
wrongful  use  or  public  property.  As  to  such 
damages,  tortioas  in  their  very  inception,  the 
injured  person  is  remitted  to  his  remedy  on  the 
case,  as  in  other  cases  of  tortious  taking  or  in- 
iury.  For  example:  Suppose,  in  the  prosecu- 
tion of  an  improvement,  tne  city  unnecessarily 
and  negligently  temporarily  obstructs  the  in- 
gress, or  egress,  or  the  access  of  light  and  air 
to  private  property  neither  taken  nor  in  any 
manner  required  in  the  prosecution  of  the  work. 
It  is  obvious  that  this  would  be  an  invasion  of 
a  property  right,  but  not  a  taking  or  damaging 
within  the  meaning  of  the  constitutional  limita- 
tion upon  the  power  of  eminent  domain.  It 
would  be  a  tort,  pure  and  simple,  for  w^ch 
an  action  for  damages  would  lie  independently 
of  the  constitutional  limitation.  Again,  suppose 
the  city,  in  improving  a  street  or  a  city  park, 
set  oS  a  blast  which  cast  stones  upon  private 


property,  littering  the  lawn  or  injuring  the  buOd- 
ings.  This  would  be  also  a  simple  tort,  and 
nothing  else,  for  which  an  action  would  lie  and 
be  protected  by  the  due  process  clause  of  the 
Constitution,  even  were  section  16  of  article 
1  eliminated  from  that  instrument  Of  coarse, 
in  the  broad  sense,  the  Constitution,  hjr  tlie  due 
process  dause,  protects  every  property  riglit  from 
tortious  invaeJon,  but  that  clause  must  not  be 
confounded  with  the  clause  above  mentioned, 
which  is  intended  only  as  a  limitation  upon  the 
otherwise  unlimited  sovereign  power  of  eminent 
domain,  not  as  extending  an  additional  guar- 
anty as  against  negligence  or  tortious  wrongs  or 
ordinary  breaches  of  contract  by  municipal  cor- 
porations." 

It  may  be  said  that  much  of  the  above  is 
dicta.  It  is  quoted,  however,  as  illustrative 
of  the  doctrine  that  a  city  is  liable  for  its 
negligence  or  tort  In  prodteuting  public  work, 
and  that  it  cannot  protect  itself  from  negli- 
gence by  a  plea  tliat  the  damages  were  caus- 
ed in  the  exercise  of  its  sovereign  capacity. 
In  Wood  V.  Tacoma,  66  Wash.  266,  119  Pac. 
859,  one  of  the  cases  holding  to  the  rale  of 
nonliability  in  original  grades,  there  was  a 
charge  of  negligence  in  the  collection  of  sur- 
face water  upon  the  abutting  lots.  This 
claim  is  disposed  of  by  holding  that  the  city 
is  not  liable  in  damages  for  injuries  to  pri- 
vate property  by  the  collection  of  surface  wa- 
ter, as  it  is  an  inqury  resulting  from  the 
proper  exercise  of  a  legal  power.  In  consid- 
ering this  question  of  negligence,  however,  it 
was  said: 

"There  remains  to  be  considered  the  question 
of  negligence.  It  must  be  conceded  that  a  mu- 
nicipal corporation,  like  an  individual,  is  lia- 
ble for  injuries  resulting  from  the  negligent  ex- 
ercise of  legitimate  powers." 

The  opinion  then  proceeds  to  state  that 
there  was  no  evidence  that  the  city  in  that 
case  did  not  furnish  adequate  drainage  for 
the  district  or  evidence  tending  to  show  there 
was  any  improper  or  negligent  construction. 
The  case  of  Hinckley  v.  Seattle,  74  Wash. 
101,  132  Pac.  855,  presents  somewhat  appo- 
site principles  as  to  the  determinative  rule, 
though  Uie  case  differs  from  the  Johanson 
Case  and  the  case  at  bar  in  that  an  injury 
was  caused  to  a  property  owner  a  block  down 
the  hillside  by  the  sUding  of  the  earth  upon 
his  lot  due  to  the  sinking  of  the  street  above 
pushing  the  lot  abutting  upon  the  street  down 
upon  his  property.  In  the  Jorguson,  Johan- 
son, and  Hinckley  Cases  the  damages  grew 
out  of  the  regrading  of  the  streets,  but  in 
none  of  these  cases  la  it  held  that  this  fact 
in  any  wise  determines  or  controls  the  right 
of  action.  In  the  Schuss  Case,  the  Jorguson 
and  Johanson  Cases  are  referred  to  as  re- 
grade  cases,  but  it  was  not  intended,  we  take 
it,  by  tills  observation  to  mean  that  no  ele- 
ment of  damages  recoverable  in  a  regrade 
case  would  be  recoverable  in  an  original 
grade  case.  The  intent  of  such  obaervatioa 
la  made  clear  in  the  succeeding  sentence, 
where  it  was  said: 

"There  being  no  evidence  of  an  encroachment 
upon  the  respondent's  property  or  of  negUgence 
in  the  prosecution  of  the  work,  the  atg  is  im- 
mune from  liability" 
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— Oras  leaving  undetermined  whether  or  not 
a  dty  would  be  exempt  from  liability  In  an 
original  grade  case  where  there  was  evidence 
of  an  encroachment  or  of  negligence  in  the 
doing  of  the  work.  Summing  up  these  and  va- 
rious other  cases  from  our  own  state  it  is  ap- 
parent that  this  court  has  sought  to  distin- 
guish between  cases  where  the  invasion  of  a 
property  right  was  a  taking  or  damaging 
within  the  meaning  of  the  constitutional 
limitation  upon  the  power  of  eminent  domain, 
lrreQ)ectlve  of  negligence,  and  cases  of  in- 
Jury  to  private  property  in  the  wrongful  use 
or  negligent  improvement  of  public  property. 
In  the  one  case  the  remedy  arises  out  of  the 
constitutional  limitation;  in  the  other  it 
«slsts  irrespective  of  that  limitation.  Dillon 
In  his  Municipal  Oorporations,  vol.  2,  §  987, 
In  Ills  opening  statement  of  the  rule  of  non- 
liability for  consequential  damages  when  a 
municipality  in  grading  its  streets  is  acting 
wltliln  its  power  and  Jurisdiction,  confines 
the  rule  to  cases  where  there  has  been  "no 
want  of  reasonable  care  or  want  of  reason- 
able skill  in  the  exercise  Of  the  power." 
Cooley,  J.,  in  Pontiac  v.  Carter,  82  Mich.  164, 
In  holding  that  a  dty  was  not  liable  to  abut- 
ting property  owners  for  damages  in  grading 
streets  irrespective  of  whether  damages  are 
consequential  to  an  original  or  regrade  con- 
cludes hla  opinion  by  asserting  that  while  the 
dty  is  ex^npt  frmn  all  damages  resulting 
from  the  doing  In  a  proper  manner  of  that 
which  it  has  a  right  to  do,  it  is  not  exempt 
from  damages  caused  by  negligence  or  tres- 
pass. In  the  note  to  Hickman  v.  City  of 
Kansas,  23  Lw  R.  A.  658,  the  annotator  in 
citing  the  rule  that  damages  arising  from  the 
first  grade  or  improvement  of  dty  streets 
are  not  recoverable  by  abutting  owners  says 
such  rule  only  applies  in  the  absence  of  negli- 
gence, dting,  among  other  cases  which  sus- 
tain the  exception,  Wallace  v.  Muscatine,  4 
O.  Greene  (Iowa)  373,  61  Am.  Dec.  131; 
Gardner  v.  Seranton,  11  Pa.  C3o.  Ct.  R.  674; 
Broadwell  v.  Kansas,  75  Mo.  213,  42  Am. 
Bep.  406;  Bails  v.  Iowa  City,  29  Iowa,  229. 
See,  also.  Stein  v.  La  Fayette,  6  Ind.  App. 
414,  33  N.  E.  912 ;  Kemp  v.  Des  Moines,  125 
Iowa,  640,  101  N.  W.  474;  Damkoehler  v. 
Milwaukee,  124  Wis.  144,  101  N.  W.  706. 

Our  conclusion  Is  that  a  city  Is  liable  In 
the  original  construction  and  grading  of  its 
streets  where  there  is  sufficient  proof  that 
Injury  is  suffered  from  any  negligent  act  of 
the  dty  in  the  performance  of  the  work. 

The  Judgment  is  reversed,  and  the  cause 
remanded   for  new  trial. 

HOLCOMB,  MOUNT,  FUI/LERTON,  PAR- 
KER, and  WEBSTER,  JJ.,  concur. 

CHADWIOK,  J.  (concurring).  I  concur  in 
the  result,  but  I  believe  the  cases  discussed 
by  the  court  have  no  application  to  the  facts 
of  this  case  as  revealed  by  the  testimony. 
With  the  exception  of  the  Hinckley  Case 


they  are  cases  where  damages  had  resulted 
to  abutting  lots.  The  appellants  in  ttiis  case 
do  not  come  within  the  law  defining  the 
rights  of  an  abutting  owner,  nor  is  the  city 
privileged  to  claim  the  benefit  of  establishing 
on  original  grade.  The  rights  and  liabilities 
of  appellants  as  "abutting  owners"  and  of 
the  dty  were  all  absorbed  in  the  grading 
and  improvement  of  Arrowsmith  avenue,  the 
street  abutting  their  property. 

The  damages  in  this  case  are  recoverable 
under  the  general  rules  of  law  Just  as  appel- 
lants would  have  been  entitled  to  recover  If 
the  dty  had  operated  a  quarry  300  feet  away 
and  had  negligently  blasted  debris  upon 
their  property.  The  grading  which  ultimate- 
ly resulted  in  damage  to  appellants'  property 
was  done  on  a  street  300  feet  away.  By 
gradual  waste  and  recession,  or  "traveling" 
as  suggested  by  one  witness,  the  slide  finally 
invaded  and  undermined  appellants'  lots. 
The  testimony  shows  that  the  character  of 
the  property  was  such  that  the  dty  knew,  or 
ought  to  have  known,  that  Its  plan  was  de- 
fective in  that  it  did  not  provide  any  method 
or  means  of  counteracting  the  natural  gravi- 
tation of  the  peculiar  clay  strata  through 
which  the  cut  was  made.  It  is  for  this  rea- 
son, and  not  because  appellants  are  to  be 
treated  as  abutting  owners  who  have  suf- 
fered from  the  negligent  construction  of  the 
street,  that  I  concur  in  the  Judgment  of  the 
court. 

MAIN,  J.  (dissenting).  I  am  unable  to  dis- 
tinguish this  case  from  the  case  of  Schuss  v. 
Cheballs,  82  Wash.  595,  144  Pac.  916,  and  the 
earlier  holdings  of  this  court  there  cited  and 
reviewed.  In  the  Schuss  Case  damages  were 
sought  against  the  dty  for  the  original  grade 
of  a  street  by  which  the  lateral  support  from 
the  plaintiff's  lots  was  removed.  As  the  opin- 
ion states: 

"The  formation  of  the  Iota  is  soapstone  or 
shale    rock,    overlaid   with    gumbo    and    black 

80U." 

In  grading  the  street,  the  dty  made  a  ver- 
tical cut  of  about  6%  feet  at  or  near  the  line 
of  the  plaintiff's  lots,  but  wholly  within  the 
limits  of  the  street  There  was  no  evidence 
that  the  dty  encroached  upon  plaintifTs  prop- 
erty or  that  it  was  negligent  in  carrying  on 
the  work,  "other  than  the  admitted  fact  that 
it  remov^  the  lateral  support  in  the  manner 
stated."    It  was  there  hdd  that: 

"Tliere  being  no  evidence  of  an  encroachment 
upon  the  respondent's  (plaintiffs)  property  or 
of  negligence  in  the  prosecution  of  the  work,  the 
city  is  immune  from  liability." 

In  the  present  case: 

"The  soil  stratification  along  Rainier  boule- 
vard at  the  point  of  the  cut  is  blue  clay  over- 
laid by  a  foot  or  two  of  vegetable  mould." 

The  cut  there  referred  to  was  made  wholly 
within  the  limits  of  the  street,  as  In  the 
iSchuss  Case,  and  there  is  no  evidence  of  neg- 
ligence In  the  prosecution  of  the  work  by  the 
dty.    The  majority  opinion,  if  I  understand 


Digitized  by 


Uoogle 


D22 


167  PACIFIC  REPORTER 


(Wash. 


It  correctly,  attempts  to  make  negligence  of 
the  prosecution  of  the  work  In  the  original 
grade  of  a  street  and  the  removal  of  lateral 
support  dependent  uiion  the  character  of  the 
soil  of  the  adjacent  property.  In  other 
words,  if  the  soil  is  of  such  character  that, 
when  the  cut  is  exposed  to  the  elements,  it  is 
reasonably  probable  that  a  slide  will  occur, 
then  the  dty  is  negligent  in  the  prosecution 
of  the  work.  On  the  other  hand,  if  the  soil 
of  the  adjacent  property  is  not  such  that 
there  is  a  reasonable  probability  that  it  will 
slide  when  the  cut  Is  exposed  to  the  elements, 
then  there  is  not  negligence  In  the  prosecution 
of  the  work.  Tlils  distinction  is  not  recog- 
nized in  the  Schuss  Case,  whlcti,  it  seems  to 
me,  is  parallel  upon  the  facts,  nor  in  any  of 
the  earlier  holdings.  If  the  Schuss  Case  and 
the  cases  upon  which  it  is  based  do  not  cor- 
rectly state  the  law,  they  should  be  modified 
or  overruled.  To  make  a  distinction  where 
no  substantial  distinction  exists  tends  to 
make  the  law  confusing  and  ano«i»l]i. 
For  the  reasons  stated,  I  dissent. 

EIXJS,  C.  J.,  concurs  in  the  view  expressed 
by  Judge  MAIN. 

(W  Wuh.  275) 

ALIiBIN  et  ox  v.  CITY  OF  SEATTLE. 
(No.  139S4.) 

(Supreme  Court  of  Washington.     Sept  11, 
1917.) 

1.  Municipal     Cobfobatioits     ®=3394(G)  — 
Si  BEET  Grading — Dauaoes— Latbbal  Kup- 

POBT. 

A  city  is  liable  to  persons  owning  property 
abutting  upwi  the  original  grade  for  damage  to 
their  land  resulting  from  the  negligence  of  the 
city  in  making  the  grade,  thereby  removing  lat- 
eral support. 

2.  Municipal  Cobpobations  «=»404 (3)— Pub- 
lic  Impbovements— Damage  Claims— Sur- 

FICIENCr. 

A  charter  requii-ed  claims  for  damages 
against  the  city  to  accurately  locate  and  describe 
the  defect  and  the  injury,  and  give  the  residence 
for  one  year  last  past  of  claimant  and  the  iti^mg 
of  damages  claimed,  and  be  sworn  to.  The  first 
recital  lu  the  claims  alleged  injuries  by  negli- 
gent grading  aud  removal  of  lateral  support 
with  a  statement  of  the  amount  of  damages; 
then  followed  an  affidavit  of  the  residence  of 
claimant,  the  grading  of  the  street  aud  removal 
of  lateral  support.  JJcliL,  that  the  claim  was 
sufficient;  the  recitals  before  the  affidavit  being 
a  part  thereof. 

3.  Dismissal  and  Nonsuit  «s»43(2)— Rblibit 
Against  Voluntary  Nonsuit— Discbetion 

OF   COUKT. 

Where  counsel  following  the  advice  of  the 
court  moved  for  voluntary  nonsuit,  and  the 
court  ordered  him  to  prepare  a  motion  to  be 
O.  K.'d  by  opposing  counsel  and  then  signed  by 
the  court,  but  before  this  was  done  counsel  mov- 
ed to  withdraw  the  motion  for  voluntary  nonsuit 
and  reinstate  the  case,  it  was  within  the  power 
of  the  court  to  allow  such  motion,  in  view  of. 
Rem.  Code  1915,  S  303,  empowering  the  trial 
court  to  relieve  a  party  from  a  judgment  or  order 
through  mistake,  inadvertence,  or  excusable  neg- 
lect. 

En   banc.     Appeal    from    Superior   Court, 
King  County. 


Action  by  John  Allbln  and  wife  against  the 
City  of  Seattle.  Judgment  for  defendant, 
and  plaintiUs  appeal,  and  the  city  prosecutes 
a  cross-appeal.  Reversed  on  the  main  ap- 
peal, and  alBrmed  on  the  cross-appeal. 

T.  J.  Casey  and  Preston  &  Thorgrimson, 
both  of  Seattle,  for  appellants.  Hugh  M. 
Caldwell  and  Patrick  M.  Tammany,  botb  of 
Seattle,  for  respondent. 

MORRIS,  J.  [1]  This  case  upon  its  merits 
presents  a  like  question  to  that  Just  decided 
in  Lochore  v.  Seattle,  167  Pac.  918,  that  a 
city  is  liable  for  injury  to  property  from 
negligence  la  the  original  grading  of  streets. 
The  only  difference  between  the  two  cases 
lies  in  the  situation  of  the  property.  In  the 
Lochore  Case  the  property  was  located  one 
block  from  the  graded  street  In  this  case 
the  property  abuts  npon  the  street,  a  dlflfer- 
ence  which  under  the  reasoning  of  the  Loch- 
ore Case  Is  immaterial.  Upon  the  merits  the 
Judgment  must  be  reversed. 

Two  questions  of  procedure  are  presentetl 
which  demand  our  attention.  The  first  arises 
npon  the  city's  objections  to  the  sufficiency 
of  the  claim  presented  by  appellant  The  dty 
charter  in  referring  to  claims  against  the 
dty  for  damages  provides  that: 

"All  such  claims  for  damages  must  accurately 
locate  and  describe  the  defect  that  caused  the 
injury,  accurately  describe  the  injury,  give  the 
residence  for  one  year  last  past  of  claimant,  con- 
tain the  items  of  damages  claimed,  and  be  sworn 
to  by  the  claimant" 

[2]  Appellants  filed  their  first  claim  with 
the  dty  on  March  13, 1914.  The  first  recital 
in  this  claim  is  a  statement  somewhat  in 
the  nature  of  an  account  against  the  dty  for 
damages  to  the  property  "by  reason  of  im- 
proper and  negligent  grading  of  said  Thir- 
teenth Avenue  West  in  front  of  said  lots  or 
pieces  of  property  and  encroachment  upon 
said  property  and  removal  of  lateral  support 
thereto  $1,200."  Then  follows  an  aflidavit 
showing  the  residence  and  post  office  address 
of  the  claimants  for  a  year  last  past,  the 
grading  of  the  street  and  excavation  in  front 
of  the  lots,  leaving  the  property  unsupported 
and  in  danger  of  falling  into  the  excavation, 
with  a  statement  that  for  the  last  30  days  the 
property  has  been  sliding  Into  the  street,  and 
that  the  injury  Is  a  continuing  one.  On  Feb- 
ruary 25,  1915,  the  second  claim  was  filed, 
which  does  not  diHer  materially  from  the 
first  other  than  tiie  recital  of  additional  in- 
Jury.  On  March  10,  1916,  a  third  claim  sim- 
ilar to  the  other  two  was  filed.  The  city's 
attack  upon  the  suflldency  of  these  daiuis 
was  sustained  by  the  lower  court,  it  being  of 
the  opinion  that  only  the  recitals  inclnded 
within  the  aflidavit  could  be  considered  in 
determining  the  suflldency  of  the  claim;  that 
the  recitals  preceding  the  venue  of  the  affi- 
davit were  no  part  of  the  claim  and  could 
not  be  considered  in  determining  its  suffi- 
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cieney,  and  that  inasmnch  as  the  only  charge 
of  negligence  was  Included  In  what  preceded 
the  venue,  it  was  not  sworn  to  within  the 
meaning  of  the  charter  and  hence  could  not 
be  considered.  In  so  ruling  we  think  th<! 
lower  court  was  in  error.  The  requirement 
of  the  charter  is  that  the  claim  must  de- 
scril)e  and  locate  the  defect  causing  the  in- 
Jury,  contain  the  Items  of  damage,  etc.,  and 
be  sworn  to  by  the  claimant.  That  which 
preceded  the  venue  of  the  atHdavit  was  as 
much  a  part  of  the  claim  as  tliat  which  fol- 
lowed, and  so  long  as  it  was  referred  to  by 
appropriate  reference  is  as  much  witiiiu  the 
requirement  of  the  .charter  as  though  •  fol- 
lowing the  venue.  It  will  not  be  necessary  to 
refer  to  our  numerous  decisions  'upon  the 
sufficiency  of  claims  under  this  and  like  char- 
ter requirements.  We  have  said  many  times 
that  tliese  charter  provisions  should  be  lib- 
erally construed  with  the  view  of  meeting 
the  common-sense  purpose  of  their  enactment 
to  appraise  city  officials  of  the  nature,  lo- 
cation, and  character  of  injury  in  order  that 
the  city  may  investigate  the  claim  for  the 
purpose  of  its  defense.  The  claims  were  suf- 
ficient to  meet  the  charter  requirement. 

[3]  The  next  question  arises  out  of  the 
city's  cross-appeal.  Upon  the  trial  Judge 
making  his  ruling  upon  the  insufficiency  of 
the  claims  he  suggested  to  counsel  for  ap- 
'  pellant  that  the  city's  motion  for  dismissal 
would  be  granted  unless  appellant  wonlil 
Doove  for  a  voluntary  nonsuit.  Thereupon 
after  some  die^ssion  as  to  its  effect  counsel 
for  appellant  asked  the  court  for  a  voluntary 
nonsuit,  wliich  was  granted.  Counsel  for 
the  city  then  said  to  the  court: 

"If  your  honor  please,  I  understand  that  Mr. 
Casey  wishes  to  join — and  we  will  prepare  an 
order  granting  the  voluntary  nonsuit  *  •  • 
or,  if  be  carea  to  prepare  the  order  we  would 
simply  O.  K.  it 

"The  Court:  The  motion  will  be  shown  to  be 
O.  K.'d  before  It  is  signed." 

On  the  next  day  appellant  filed  a  motion  to 
permit  the  withdrawal  of  the  motion  for  a 
voluntary  nonsuit  and  to  reinstate  the  case. 
This  motion  the  lower  court  granted,  and 
treated  the  case  as  if  It  stood  upon  the  city's 
motion  to  dismiss  the  action.  From  this  or- 
den  to  vacate  the  city  appeals.  If  any  Judg- 
ment had  been  entered  upon  appellant's  mo- 
tion for  voluntary  nonsuit  the  case  would 
present  a  different  question.  It  seems  to 
have  t>een  considered  by  both  court  and  coun- 
sel at  the  time  of  the  hearing  of  the  city's 
motion  that  some  subsequent  action  would 
be  taken  by  the  court  in  the  way  of  signing 
some  formal  order  which -would  bear  the  O. 
K.  of  counsel.  This  was  never  done,  and  we 
think  the  lower  court  was  within  its  discre- 
tion in  permitting  appellant  to  withdraw  the 
motion  for  voluntary  nonsuit  before  it  ripen- 
ed into  Judgment.  In  asking  for  voluntary 
nonsuit  appellant  followed  the  suggestion  of 


the  coart  If  before  Judgment  appellant  con- 
sidered his  action  ill-advised  he  should  be 
permitted  to  make  his  own  record  upon  which 
to  base  his  future  action  rather  than  follow 
the  advice  of  the  trial  Judge  as  to  what 
should  be  done.  Abundant  statutory  author- 
ity is  found  in  section  303,  Kem.  Code,  em- 
powering the  trial  court  to  relieve  a  party 
from  a  judgment,  order,  or  other  proceed- 
ing taken  against  him  through  his  mistake, 
inadvertence,  or  excusable  neglect.  If  this 
statute  were  not  sufficient  there  is  ample  in- 
herent authority  vested  in  trial  courts  to 
relieve  a  party  from  an  embarrassing  sit: 
nation  in  which  he  fluds  himself  by  accepting 
the  trial  Judge  as  associate  counsel  in  nLs 
case. 

The  Judgment  is  reversed  upon  the  main 
appeal,  and  affirmed  upon  the  cross-appeal. 

MOUNT,  HOIXJOMB,  PULLERTON, 
PARKER,  and  WEBSTER,  JJ.,  concur. 
CHADWICIC,  J.,  concurs  in  the  result 

(98  Wash.  331) 

JOHNSON  V.  NORMAN  et  al.     (No.  14159.) 

(Supreme  Court  of  Washington.     Sept.  18, 
1917.) 

1.  Landlord  and  Tenant  ®=a208(l)— Lease- 
Assignment. 

The  mere  assignment  of  a  lease  and  the 
acceptance  by  the  lessor  of  rent  from  the  as- 
signee does  not  release  the  original  lessee. 

2.  Landlord  and  Tenant  (3=>231(C)— Liabij> 
ITY  OF  Lessee— Evidence. 

In  an  action  for  rent,  evidence  held  insuf- 
ficient to  show  that  the  lessees  were  only  nom- 
inal parties,  and  that  an  assignment  to  a  cor- 
poration subsequently  formed  relieved  the  les- 
sees from  liability  for  payment  of  rent. 

3.  Landlord  and  Tenant  «=>  182— Lessees' 

LlABIUTT  FOB  RENT. 

Where  a  lease  for  50  years,  reserved  rent 
which  was  to  depend  on  appraisals  every  5 
years,  the  lessees  cannot  escjipe  liability  because 
the  covenant  for  payment  of  rent  extended  be- 
yond their  life  expectancy;  that  being  purely 
a  matter  of  contract 

4.  Landlord  and  Tenant  <8=>199V6— Liabii.- 
iTT  fob  Rent— DiecHABQE  of  Liabilitt. 

Where  one  of  the  two  lessees  was  the  moving 
spirit  in  appraisement  of  the  demised  prem- 
ises, the  lease  providing  that  the  rent  should 
depend  on  the  value  of  the  premises  as  apprais- 
ed every  5  years,  and  the  lessor  and  lessees  there- 
after treated  the  lessees  as  the  real  parties  in 
interest,  the  lessees  cannot  escape  liability  be- 
cause at  the  time  of  the  appraisement  the  lease 
bad  been  assigned  to  a  corporation,  or  because 
of  a  contract  entered  into  by  the  lessor  for  the 
sale  to  a  corporation  of  property  included  in 
the  lease;  it  appearing  that  the  lessees  were 
conducting  a  hotel  business  on  the  demised 
premises  through  the  medium  of  a  corporation 
which  they  formed  and  to  which  they  assigned 
the  lease. 

Department  1,  Appeal  from  Superior 
Court,  Yakima  County;  Thomas  B.  Grady, 
Judge. 

Action  by  Bertha  B.  Johnson  against  W.  8. 
Norman  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 
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Allen,  Winston  ft  Allen,  of  Spokane,  and 
Rlgg  ft  Venables,  of  North  Yakima,  for  appel- 
lants. H.  J.  SnlTely,  of  North  Xaklma,  for  re- 
spondent. 

MORRIS,  J.  On  May  29, 1907,  respondent, 
the  owner  of  a  hotel  property  at  Yakima, 
leased  the  same  to  appellants  for  a  term  of 
50  years.  Rental  for  the  first  5  years  was 
fixed  In  the  lease,  rental  for  the  remainder 
of  the  term  stated  to  be  determined  by  an 
appraisement  of  the  property  and  the  fl.Tlng 
of  the  rental  at  a  sum  which  would  net  6 
Iter  cent,  on  the  valuation;  such  appraise- 
ment was  to  be  every  5  years.  The  lease  fur- 
ther provided  that  within  the  next  10  years 
the  lessees  might  assign  the  lease  to  any  firm 
or  corporation  in  which  they  held  a  control- 
ling interest.  On  June  1,  1907,  the  Normans 
onranlzed  a  corporation  known  as  the  Yak- 
ima Hotel  Company,  and  assigned  the  lease 
to  it  Arrears  of  rent  being  unpaid,  this  ac- 
tion was  brought  against  the  Normans  and 
against  the  hotel  company.  Judgment  went 
for  the  plaintiff  below,  and  the  Normans  ap- 
pealed. 

[1,2]  The  appeal  Is  based  upon  two 
grounds:  First,  it  is  contended  that  it  was 
understood  at  the  making  of  the  lease  that 
the  Normans  were  only  nominal  parties,  and 
that  the  real  lessee  was  to  be  the  hotel  com- 
pany, subsequently  to  be  organized,  which 
was  to  take  an  assignment  of  the  lease.  The 
record  does  not  support  this  contention.  The 
Normans  were  well  known  and  apparently 
successful  hotel  men,  conducting  a  number  of 
hotels  in  this  state,  and  it  is  apparent  that 
their  reputation  and  ability  as  hotel  men 
were  large  faqtors  in  the  obtaining  of  the 
lease.  While  Mrs.  Johnson  bad  no  objection 
to  the  Normans  conducting  the  hotel  as  In- 
dividuals or  as  a  corporation,  it  Is  plain  that 
she  never  consented  to  release  them  from  the 
obligation  to  pay  rent,  and.  Irrespective  of  the 
name  under  which  the  hotel  was  conducted, 
to  her  the  real  and  responsible  iMirtles  were 
the  Normans.  So  far  as  the  law  is  concern- 
ed. It  Is  admitted  by  appellants  that  the  mere 
assignment  of  the  lease  and  the  acceptance 
of  rent  from  the  hotel  company  did  not  re- 
lease the  Normans;  they  seek  that  release  on 
what  they  contend  was  the  general  under- 
standing and  agreement  when  the  lease  was 
executed.  Irrespective  of  any  question  as  to 
an  attempt  to  avoid  the  terms  of  the  lease, 
we  find  no  such  understanding  or  agreement 
sustained  by  the  evidence. 

[3]  The  second  contention  grows  out  of  the 
provision  relating  to  the  appraisement  and 
readjustment  of  the  rent  every  5  years  and 
a  contract  entered  Into  in  December,  1910, 
providing  for  the  sale  by  Mrs.  Johnson  to  the 
hotel  company  of  a  portion  of  the  property 
included  In  the  lease,  whereby  It  Is  said  the 
Normans  were  released  by  operation  of  law. 
In  support  of  the  first  of  these  contentions  It 
is  said  the  term  of  the  lease  extended  at 


least  30  years  beyond  the  Ufe  expectancy  of 
either  of  the  Normans,  and  that  for  this  rea- 
son it  is  apparent  that  the  appraisement  and 
readjustment  of  the  rent  must  be  had  by  oth- 
er parties.  We  do  not  think  it  is  the  law 
that  a  party  can  avoid  the  obligations  of  a 
lease  because  it  is  extended  beyond  the  pe- 
riod of  his  life  expectancy.  The  law  cannot 
and  does  not  attempt  to  fix  a  time  within 
which  covenants  to  pay  rent  must  mature; 
the  time  in  whicli  a  contract  is  to  be  wholly 
performed  Is  purely  and  wholly  a  matter  of 
contract,  resting  within  the  discretion  of  the 
contracting  parties. 

[4J  There  is  nothing  In  the  appraisement 
which  took  place  In  June.  1912,  under  which 
the  Normans  can  escape  liability.  While  one 
of  them  was  In  Europe  at  that  time,  it  is 
plain  that,  notwithstanding  the  assignment 
of  the  lease  to  the  hotel  company,  the  other 
Norman  was  the  moving  spirit  In  this  ai>- 
praisement  on  the  part  of  the  lessees,  not 
acting  for  the  hotel  company,  but  as  one  of 
the  original  lessees  In  their  own  Iiehalt.  So 
with  the  contract  of  sale  of  December,  1910. 
While  the  purchaser  named  was  the  hotel 
company,  the  real  parties  in  Interest  were 
undoubtedly  the  Normans.  After  default  in 
tills  contract  numerous  attempts  were  made 
on  behalf  of  respondent  to  induce  the  Nor- 
mans— not  the  hotel  company — to  fulfill  their 
contract,  resulting  In  an  understanrttng 
whereby  the  Normans  consented  to  a  forfei- ' 
ture  of  their  contract,  not  as  ofiScers  of  the 
hotel  company,  but  as  the  moving  spirits  and 
real  parties  In  Interest  In  the  lease.  It  Is  too- 
clear  for  argument  that  the  Yakima  Hotd 
Company  was  but  the  name  under  which  the- 
Normans  were  conducting  the  Yakima  Hotel, 
and  tliat  in  their  dealings  with  respondent 
they  acted  under  the  assumption  that,  not- 
withstanding the  assignment  of  the  lease,, 
they  were  still  in  control  of  the  property  and 
were  the  ones — and  the  only  ones — witb 
whom  to  contract  regarding  the  terms  of  the 
lease  or  any  disposition  of  the  property  there- 
under. 

Judgment  afiirmed. 

EL/LIS,  C.  J.,  and  CHADWICK.  MOUNT^ 
and  MAIN,  JJ.,  concur. 


In  re  PATTERSON  et  aL 


(98  Wash.  a4> 
(No.  13959.) 


(Supreme  Court  of  Wasbington.     Sept.  19, 
1917.) 

1.  Appeal  and  Erbob  «=>5GS— STATEiaira  or 
Facts— NoTiCB  of  Filing — Waivib. 
Under  Rem.  Code  1915,  S  389,  providing- 
that  a  copy  of  a  proposed  statement  of  facrts 
shall  be  served  on  the  adverse  party  and  writ- 
ten notice  of  filing  thereof  on  any  other  party 
who  has  appeared,  the  failure,  on  an  appeal 
from  a  judgment  confirming  an  assessment  for 
a  local  improrement,  to  give  written  notice  of 
the  filing  of  the  statement  of  facts  to  the  sure- 
ties on  the  bonds  on  the  appeal  to  the  superior 
court  from  the  assessment  was  not  jurisdiction- 
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al.  and  the  requirement  was  subject  to  wsiver 
b;  such  sureties. 

2.  Appeai,  and  Ebbob  «=s>533(1),  655(1)  — 
Recobd— Opinion — Stbieino  Out. 

An  opinion  of  the  trial  court,  stating  its 
▼ievs,  but  not  purporting  to  be  a  finding  of 
facts,  is  no  part  of  the  transcript  on  appeal, 
and  will  be  stricken  on  motion. 

3.  Appeal  and  Ebbob  *=>757(1)— BaiBre— 
Contents— Opinion  op  Loweb  Court. 

While  the  opinion  of  tho  lower  court  is  no 
part  of  the  record  there  is  no  valid  objection  to 
Its  incorporation  in  a  party's  brief  by  way  of 
argument. 

4.  Municipal  Oobpobations  «=»511(2)— Pub- 
lic Impboveiients — Appeal  fbom  Assess- 
ment^~~Recobd 

Under  Kern.  Code  1915,  f  78»2— 22,  ijrovid- 
ing  that  on  an  appeal  from  an  order  conbrming 
an  assessment  roll  for  a  local  improvement,  the 
appellant  shall  file  a  transcript  consisting  of  the 
assessment  roll  and  his  objections  thereto,  to- 
gether with  the  ordinance  confirming  the  as- 
sessment roll  and  the  record  of  the  council  or 
other  legislative  body  with  reference  to  the  as- 
sessment, a  transcript  was  sufficient  to  give  the 
superior  court  jurisdiction,  though  it  did  not 
contain  the  local  improvement  ordinance. 
6.  Municipal  Cobpobations  <s=>o11(2)— Pub- 
lic IMPBOVEUENTS— Appeal  fbom   Assess- 

MENT— SUFTICIENCT  OF  OBJECTIONS. 

Under  Kem.  Code  1915,  i  7892—21,  requir- 
ing that  objections  to  an  assessment  roll  for  a 
local  improvement  shall  state  clearly  the 
grounds  of  objections,  and  that  those  not  made 
as  prescribed  shall  be  conclusively  presumed  to 
have  been  waived,  where  property  owners  were 
awarded  damages  in  excess  of  all  benefits  and 
their  property  was  not  therefore  subject  to  an 
assessment  except  by  reason  of  an  agreement 
in  'the  petition  for  an  improvement  that  their 
property  might  be  assessed  regardless  of  dam- 
ages, they  were  entitled  to  show,  on  an  appeal 
from  the  assessment,  that  this  agreement  was 
abrogated  on  the  trial  of  tho  condemnation  pro- 
ceedings by  a  further  agreement  that  no  as- 
sessment would  be  made  if  they  would  accept 
judgments  for  nominal  damages,  though  the  ob- 
jections to  tho  assessment  based  the  invalidity 
of  the  assessment  on  the  record  and  judgment 
in  the  condemnation  proceedings  without  refer- 
ring to  the  abrogation  of  tho  agreement  in  the 
improvement  petition. 

6.  Municipal  Cobpobations  «s»488,  489(3)— 
Public  Impbovements  —  Assessment  oj- 
Benefits— Estoppel  to  Attack. 

Property  owners  who  sign  a  petition  for  a 
local  improvement,  wherein  they  stipulate  to 
waive  exemption  from  assessment  by  reason  of 
damages,  are  estopped  from  contesting  the  va- 
lidity of  an  assessment  of  their  property. 

7.  Municipal  Cobpobations  «=»442— Public 
Impbovkubnts— Assessmknt  or  Benefits— 

AOBEEUENTa 

A  stipulation  in  a  petition  for  a  local  im- 

grovement,  waiving  exemption  from  assessment 
y  reason  of  damages,  may  be  abrogated  by  the 
parties  thereto  by  a  subsequent  agreement. 

8.  Municipal  Cobpobations  «=9442,  514(7)— 
Public  Impbovements  —  Assessment  of 
Benefits — Assessment  of  Omitted   Pbop- 

EBTY. 

Where  a  petition  for  a  local  improvement 
contained  a  stipulation  waiving  an  exemption 
from  assessment  by  reason  of  damages,  but  on 
the  trial  of  the  condemnation  proceedings  the 
city's  representative  concluded  that  the  prop- 
erty owners  were  entitied  to  damages  in  excess 
of  the  amount  for  which  they  would  be  assesa- 
able,  and  therefore  agreed  in  open  court  that 
no  assessment  would  be  levied  on  their  property 
if  they  would  accept  a  judgment  for  nominal 
damages,  and  a  judgment  was  entered  carrying 


this  agreement  into  effect,  and  the  agreement 
was  subsequently  ratified  by  the  city  council 
by  striking  the  property  of  such  owners  from 
the  assessment  roil  In  which  it  had  been  inad- 
vertentiy  included,  the  city  was  precluded,  both 
OS  the  principle  of  res  judicata  and  on  that  of 
estoppel,  from  subsequently  making  a  supple- 
mental assessment  against  such  property  as 
omitted  property. 

En  Banc.  Appeal  from  Superior  Court, 
King  County ;  J.  T.  Ronald,  Judge. 

Proceedings  on  an  appeal  by  W.  M.  Pat- 
terson and  others  from  the  action  of  the  City 
Council  of  the  City  of  Seattle  in  confirming 
the  supplementary  assessment  and  reassess- 
ment roll  for  Local  Improvement  District 
No.  1345  for  the  improvement  of  Third  ave- 
nue and  others  under  Ordinance  No.  36147. 
From  a  judgment  confirming  the  assessment 
roll,  the  property  owners  appeal.  Reversed, 
with  instructions. 

H.  D.  Moore,  Irvln  E.  De  Roy,  Byers  & 
Byers,  Baxter  &  Jones,  John  A.  Homer,  Otto 
B.  Rupp,  Hughes,  McMlcken,  Dovell  &  Ram- 
sey, and  Wright,  Kelleher  &  Allen,  all  of 
Seattle,  for  appellants.  Hugh  M.  cialdwell, 
Walter  F.  Meier,  and  Patrick  M.  Tammany, 
all  of  Seattle,  for  respondent 

FUIiLERTON,  J.  In  the  year  1906  the 
city  of  Seattle  formed  local  improvement 
district  No.  1345,  under  Ordinance  No^  13776, 
for  the  purpose  of  cutting  down  what  was 
known  as  Denny  Hill,  widening  Third, 
Fourth,  and  E*ifth  avenues,  and  regrading 
and  improving  certain  of  the  streets  within 
the  district  In  the  petition  of  the  property 
owners  for  this  improvement,  the  signers 
stipulated  "to  pay  their  Just  and  proportion- 
ate share  of  the  cost  of  Improving  each  such 
district  irrespective  of  any  award  of  dam- 
ages  that  may  be  made  in  favor  of  any  in- 
dividual property  owner  In  the  condemna- 
tion proceeding  herein  petitioned  for."  Tblft 
stipulation  was  signed  by  all  these  appel- 
lants or  their  grantors,  with  the  exception 
that  the  grantor  of  appellant  Redelsheimer 
struck  out  the  words  "irrespective  of  any 
award  of  damages"  before  signing.  The  trial 
in  the  condemnation  proceedings  was  had  in 
1907,  which,  in  so  far  as  these  appellants  are 
concerned,  involved  the  issue  of  damages  and 
benefits  for  the  appropriation  of  12  feet  off 
their  lots  for  widening  the  streets,  and  the 
injury  to  the  remainder  resulting  from  the 
appropriation  and  the  changing  of  the 
grades.  The  lots  of  appellants  were  all  im- 
proved with  buildings  varying  in  value,  ac- 
cording to  the  city's  witnesses  at  the  trial, 
from  $4,500  to  $16,000,  whose  removal  was 
necessitated  by  the  proposed  cutting  do^vn 
of  the  hill.  The  Jury  were  Instructed  that 
they  should  take  into  consideration  the  dam- 
age and  special  benefits,  and  offset  any  dam- 
ages by  special  benefits  the  property  would 
receive  by  reason  of  the  improvement;  that 
if  they  determined  the  special  benefits  ex- 
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ceeded  the  damages,  tbey  shonld  retam  a 
verdict  of  no  damage ;  but  If  they  found  that 
the  damages  exceeded  the  special  benefits, 
they  should  find  a  verdict  of  the  amount  of 
the  damages,  excluding,  however,  everything 
over  $1,  because  there  had  been  a  waiver  by 
the  appellants  in  open  court  of  all  damage 
over  special  benefits  above  $L  The  Jury  re- 
turned a  verdict  In  favor  of  appellants, 
awarding  various  sums  for  taking  portions 
of  their  lots  for  street  purposes,  and  a  ver- 
dict of  $1  as  damages  to  the  remainder  of 
the  lots  and  $1  damages  by  reason  of  the 
changing  of  the  grades  and  the  regrading  of 
the  streets.  This  consent  of  the  appellants 
to  the  verdict  in  their  favor  of  nominal  dam- 
ages only  was  because  of  an  agreement  with 
the  legal  representative  of  the  city,  to  the 
effect  that  they  should  not  be  subjected  to  an 
assessment  for  the  cost  of  the  improvement 
If  they  would  not  contest  their  right  to  dam- 
ages for  the  loss  of  their  buildings.  Under 
the  law  they  would  not  have  been  liable  to 
an  assessment  if  they  bad  obtained  Judg- 
ments for  damages,  were  it  not  for  the  waiv- 
er of  such  exemption  in  their  petitions,  and 
the  object  of  this  agreement  In  open  court 
was  to  accomplish  the  abrogation  of  that 
waiver  of  exemption.  Judgment  on  the  fore- 
going verdict  was  rendered  in  March,  1907, 
and  no  appeal  was  talcen  therefrom. 

Later,  under  Ordinance  No.  14993,  an  as- 
sessment roll  for  the  cost' of  this  Improve- 
ment was  made  up  by  the  city,  in  which  was 
Included  the  lots  of  these  appellants.  On  be- 
ing informed  by  the  corporation  counsel  that 
he  had  agreed  In  court  that  no  assessment 
would  be  levied  against  the  property  of  ap- 
I>ellaiit8  If  they  would  agree  to  accept  a  ver- 
dict and  Judgment  for  nominal  damages  for 
the  injuries  to  their  holdings,  the  city  struck 
the  property  of  appellants  from  the  roll  as 
originally  made  up.  The  assessment  as  thus 
reduced  failed  to  realize  sutHdeut  to  cover  I 
the  cost  of  the  improvement,  and  in  the  year 
1915-  the  city,  under  the  sanction  of  Bern. 
Code,  §  7892 — 37,  sought  to  Impose  a  reas- ; 
sessment  on  appellants'  property  as  having 
been  omitted  from  the  original  assessment 
by  Inadvertence  or  mistake.  This  statute 
was  passed  In  the  year  1911,  two  years  sub- 
sequent to  the  making  of  the  original  assess- 
ment. The  supplemental  assessment,  made 
pursuant  to  Ordinance  No.  35383,  was  con- 
firmed by  the  city  council  over  the  objections 
of  these  appellants,  who  appealed  to  the  su- 
perior court.  The  appeals  were  filed  as 
seven  separate  causes  of  action,  but  were 
consolidated  for  the  purposes  of  trial.  Aft- 
er a  trial  in  which  evidence  on  the  merits 
was  Introduced,  the  superior  court  gave  Judg- 1 
ment  confirming  the  assessment  roll,  based,  i 
as  indicated  by  the  memorandum  decision  of ; 
the  Judge,  upon  the  ground  that  the  excep- ' 
tlons  taken  to  the  roll  by  the  objectors  were ' 
insufficient  to  raise  the  questions  suggested 
by  the  proofs,  and  particularly  that  the  ob-  [ 


Jectlons  were  Insufficient  to  raise  the  Issue 
of  an  abrogation  by  the  dty  of  the  waiver  of 
assessment  exemption  contained  in  the  peti- 
tion for  Improvement  From  the  judgment 
confirming  the  roll,  appeal  ia  taken  to  this 
court 

[1]  In  this  court  the  respondent  moves  to 
strike  the  statement  of  facts  and  the  ab- 
stracts of  record  founded  thereon,  for  the 
reason  that  written  notice  of  the  filing  of 
the  statement  of  facts  for  settlement  and 
certification  was  not  served  upon  the  sure- 
ties on  the  bonds'  of  the  various  appellants, 
filed  In  the  superior  court  to  secure  the  dty 
for  the  costs  to  which  It  might  be  put  by  rea- 
son of  the  api)eal  to  the  superior  court  from 
the  confirmation  of  the  assessment  roll.  This 
motion  is  based  upon  the  settled  practice  In 
this  court  requiring  the  notice  of  appeal 
to  be  served  upon  the  sureties  who  would  be 
affected  by  the  appeal.  Counsel  for  the  city 
contend  that  by  analogy  the  same  rule  re- 
quires that  such  sureties  be  served  with  no- 
tice of  the  filing  and  settlement  of  a  state- 
ment of  facts.  But  the  reason  for  the  rule 
in  the  one  case  does  not  apply  In  the  other. 
Notice  of  appeal  is  held  to  be  Jurisdictional 
In  Its  nature,  and  that  the  statute  requiring 
the  party  appealing  to  serve  notice  thereof 
on  all  adverse  parties  (Bem.  Code,  g  1720) 
required  service  upon  the  sureties  of  the  ad- 
verse parties  as  well  as  the  principals.  But 
while  the  Code  (Bem.  g  3S0)  provides  that  a 
copy  of  a  proposed  statement  of  facts  shall 
be  served  on  the  adverse  party  and  "writ- 
ten notice  of  the  filing  thereof  on  any  other 
party  who  has  appeared  in  the  cause,"  the 
requirement  is  not  Jurisdictional,  and,  not 
being  so.  Is  subject  to  waiver  by  them,  and  a 
waiver  duly  executed  by  all  the  sureties  up- 
on the  cost  and  appeal  bonds  of  the  appel- 
lants Is  among  the  records  on  this  appeal 
The  motion  to  strike  the  statement  of  facts 
and  abstracts  is  denied. 

[2, 3]  The  respondent  also  Interposes  a  mo- 
tion to  strike  from  the  statement  of  facts 
and  from  the  brief  of  one  of  the  appellants 
the  memorandum  decision  of  the  trial  court, 
on  the  ground  that  the  same  is  not  proper- 
ly a  part  of  the  statement  of  facts  or  of  the 
record  on  appeal.  In  King  County  v.  Hill,  1 
Wash.  63,  23  Pac.  926,  we  held  that  the  writ- 
ten opinion  of  the  trial  Judge,  disclosing  his 
views  on  various  points  with  the  authorities 
cited,  and  which  did  not  purport  to  be  a 
finding  of  facts,  was  not  properly  a  part  ot 
the  transcript  on  appeal,  and  that  a  motion 
to  strike  was  well  taken.  See,  also,  Colvin 
v.  Clark,  165  Pac.  101.  This  Is  the  generally 
accepted  rule  in  other  Jurisdictions.  Penn- 
sylvania Co.  ▼.  Versten,  140  111.  637,  30  N.  B. 
540,  15  U  B.  A.  798;  Phenix  Ins.  Co.  t.  Full- 
er. 53  Neb.  811,  74  N.  W.  269,  40  I*  B,  A.  408. 
08  Am.  St  Bep.  637.  The  case  of  Pennsyl- 
vania Co.  V.  Versten  held  that  opinions  of  the 
appellate  court  were  not  a  part  of  the  record 
on  appeal  to  the  Supreme  Coait,  and  that 
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tbe  clerk  could  not  make  them  so  by  writing 
them  Into  the  record.  But  while  ench  opin- 
ion may  not  be  treated  as  part  of  the  record, 
we  see  no  objection  to  Its  incorjKiration  in 
a  brief  by  way  of  argument  as  the  decisions 
of  various  courts  are  dted.  The  motion  of 
respondent  to  strike  the  opinion  of  the  trial 
Judge  is  pertinent  to  the  question  of  costs  in 
this  court,  and  is  granted;  otherwise,  as  to 
the  motion  addressed  to  the  same  opinion  in 
the  brief  of  appellants  Rosenberg  and  Lobe. 
[4]  At  the  time  of  the  -trial  in  the  court  be- 
low, and  also  in  this  court,  the  respondent 
urged  the  objection  that  the  superior  court 
was  without  Jurisdiction  of  the  api>eal  from 
the  order  of  the  city  council  confirming  tbe 
reassessment  roll,  tor  the  reason  that  the 
original  local  improvement  ordinance  was 
not  included  in  the  record  presented  to  that 
court  The  Code  (Rem.  S  7892—22)  proyides 
that,  on  taking  an  appeal  from  an  order  omi- 
flrmlng  an  assessment  roll,  the  appellant 
shall  file  "a  transcript  consisting  of  the  as- 
sessment roll  and  his  objections  thereto,  to- 
getber  with  tbe  ordinance  confirming  such 
assessment  roll,  and  the  record  of  the  coun- 
cil or  other  leglslatlye  body  with  reference 
to  said  assessment"  In  construing  this  stat- 
ute in  Goetter  t.  ColviUe,  82  Wash.  305,  144 
Pac.  80,  we  said: 

'  "B^  this  statnte  tbe  appeal  becomes  effective 
by  giving  the  notice  therein  required,  and  by 
filing  a  transcript  within  the  time  specified, 
whi&  shall  contain,  (a)  the  assessment  roU,  (b) 
the  objections  thereto,  (c)  the  ordinance  con- 
finning  tbe  a'ame,  and  (d)  the  record  of  the 
couDcu  with   reference  to  the  assessment." 

It  will  be  noticed  that  this  statute  does 
not  specify  tbe  local  Improvement  ordinance 
as  a  necessary  part  of  the  record;  unless  it 
Is  impliedly  included  under  the  term  "record 
of  the  council  with  reference  to  the  assess- 
ment" The  case  of  Ahrens  v.  Seattle,  39 
\vash.  16S,  81  Pac.  558,  in  passing  upon  the 
phraseology  of  a  similar  statute,  held  that: 

"The  term  'record,'  as  used,  •  »  »  refers 
to  such  record  as  the  minutes  of  tbe  proceed- 
ings of  the  council  upon  tbe  subject" 

We  think  the  transcript  prepared  by  the 
clerk  of  tbe  city  council  complied  with  the 
statute  governing  appeals  from  the  couflrina- 
tlon  of  assessment  rolls,  and  that  a  sufficient 
record  was  presented  to  the  superior  court  to 
confer  upon  it  Jurisdiction  to  hear  and  deter- 
mine the  appeal. 

[(]  On  an  app.eal  from  tbe  confirmation  of 
an  assessment  roll,  the  court  is  Umited  to  a 
consideration  of  the  objections  presented  to 
the  city  council.  Rem.  Code^  i  7892—21,  re- 
quires that  objections  to  an  assessment  roll 
shall  be  In  writing  and  filed  with  the  city 
council,  that  "all  objections  shall  state  clear- 
ly tbe  grounds  of  objections,"  and  that  those 
not  made  In  the  manner  prescribed  "shall  be 
conclusively  presumed  to  have  been  waived." 

It  is  the  contention  of  respondent  that 
objections  of  the  appellants  did  not  present 
to  tbe  council  tbe  main  defense  relied  upon 


by  them  at  the  trial  and  on  this  appeal.  Tbe 
defense  is  that  the  waiver  of  exemption  from 
assessment  allowed  by  law  where  propeity 
had  been  damaged,  which  the  petitioners  for 
the  Improvement  had  entered  into,  was  abro- 
gated by  the  subsequent  agreement  between 
them  and  the  legal  representative  of  tbe  city. 
But  it  is  not  required  that  objections  present- 
ed to  a  city  council  In  opposition  to  an  as- 
sessment roll  shall  have  all  the  nicety,  for- 
mality, and  exactitude  of  court  pleadings. 
If  tbe  protest  is  clear  enough  to  put  the 
council  to  a  consideration  of  it  It  Is  sufficient 
to  sustain  a  right  of  appeal.  Real  Estate  Inv. 
Co.  V.  Spokane,  59  Wash.  416,  100  Pac.  1057. 

Tbe  objections  here  presented,  while  some- 
what general,  clearly  suggested  tbe  invalidity 
of  the  assessment  and  the  record  upon  which 
tbe  Invalidity  of  the  assessment  was  based, 
namely,  the  record  and  Judgment  in  tbe  con- 
demnation proceedings.  On  the  face  of  that 
record  their  property  was  not  liable  to  a  sub- 
seqitent  assessment  They  were  awarded 
damages  in  excess  of  all  benefits,  and  this,  un- 
der tbe  rule  announced  by  this  court  in  Schu- 
chard  v.  Seattle,  51  Wash.  41,  97  Pat  1106, 
precluded  an  assessment  on  their  remain- 
ing property  damaged  by  tbe  proceedings  in 
the  absence  of  an  agreement  to  tbe  contrary. 
The  city  in  order  to  overcome  the  effect  of 
the  Judgment  was  obliged  to  show  the  writ- 
ten waiver.  When  this  was  done  the  questioik 
was  at  large,  and  tbe  objectors  were  permit- 
ted to  show  any  subsequent  agreement  or 
consideration  which  would  abrogate  or  de- 
stroy the  effect  of  the  agreement  We  think 
the  objections  sufficient. 

There  is  no  question  that  the  council  were 
fully  apprised  of  the  agi'eement  and  the  na- 
ture of  it  They  took  the  position,  however, 
that  the  stipulation  originally  made  by  the 
petitioners  constituted  a  binding  agreement 
not  capable  of  waiver  or  subsequent  abroga- 
tion. In  this  they  were  mistaken.  We  hold, 
therefore,  that  tbe  objections  filed  before  tbe 
council  were  sufficient  to  raise  tbe  question 
of  the  legality  of  tbe  assessment  and  to 
bring  the  particular  objection  now  urged  be- 
fore the  superior  court  for  determination. 

[6]  The  legal  effect  of  the  agreement  pre- 
sents the  main  question  in  this  case.  That 
property  owners  who  sign  a  petition  for  a 
local  improvement,  wherein  they  stipulate  to 
waive  exemption  from  assessment  by  reason 
of  damages,  are  estopped  from  contesting  the 
validity  of  the  assessment  made  on  tiieir 
property  is  a  settled  rule  In  this  state. 
Seattle  School  District  v.  SeatOe,  63  Wash. 
245,  115  I*ac.  173.  See,  also,  James  v.  Seat- 
tle, 67  Wash.  318,  106  Pac.  1114;  Micbaelson 
V.  Seattle,  63  Wash.  '230,  115  Pac.  167. 

[7]  It  is  also  the  settled  rule  that  such  aji 
agreement,  like  any  other  agreement,  may 
be  abrogated  by  the  parties  thereto  by  a 
subsequent  agreement  James  v.  Seattle,  57 
Wash.  318,  106  Pac.  1114;  Seattle  School 
District  V.  SeatUe,  63  Wash.  245,  115  Pac. 
173;   Uapgood  v.  Seattle,  69  Wash.  497,  125 
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Paa  965;    Richardson  r.  Seattte,  166  Pac. 
639. 

[t]  The  evidence  in  the  record  makes  It 
clear  that  the  city's  representattve,  condud- 
ing  It  was  for  the  best  interests  of  the  dty  In 
view  of  the  fact  that  the  value  of  appellants' 
improvements  upon  their  resxwctive  lots 
might  entitle  them  to  damages  In  excess  of 
the  amount  for  which  they  would  be  as- 
sessable, agreed  In  open  court  that,  U  ap- 
pellants would  content  themselves  with  a  dol- 
lar Jbdgment  for  damages,  no  assessment 
would  be  levied  upon  their  property,  and  that 
a  judgment  was  entered  carrying  into  effect 
the  agreement  The  agreement  wajs  subse- 
quently ratified  by  the  city  council  by  strik- 
ing the  appellants'  property  from  the  assess- 
ment roll,  in  which  It  had  been  Inadvertent- 
ly included,  when  the  agreement  was  called 
to  their  attention.  On  the  principle  of  both 
res  Judicata  and  estoppel,  therefore,  we  hold 
that  the  city  has  no  authority  to  levy  the  as- 
sessment here  in  question  on  the  pr(^>erty  of 
the  appellants.  This  conclusion  renders  it 
unnecessary  to  discuss  other  questions  sug- 
gested by  the  briefs. 

The  Judgment  of  the  superior  court  is  re- 
versed, with  instructions  to  direct  a  cancel- 
lation of  the  assessments  upon  the  appellants' 
property. 

ELUS.  C.  J.,  and  HOLCOMB.  MOUNT, 
MAIN,  WEBSTER,  PARKER,  and  CHAD- 
WICK,  JJ.,  concur. 


(98  Wash.  355) 

DOUGLAS   COUNTY  v.   GRANT  COUNTY. 
(No.  14150.) 

(Supremo  Court  of  Washington.     Sept  22, 
1917.) 

1.  LiHiTATioH  OP  Actions  «=>11(2)  —  Coun- 
ties—Application  or  Statdtk. 

Since  Rem.  Code  1015,  {  167,  provides  that 
the  limitations  prescribed  for  the  commence- 
ment of  actions  apply  to  actions  brought  in  the 
name  of  'the  county,  the  statute  is  applicable 
to  tho  claim  of  one  county,  out  of  which  was 
carved  the  defendant  county,  on  indebtedness  as- 
sumed by  the  new  county. 

2.  Limitation   of  Actions  «=339<1)— Coun- 
ties—Application  OF  Statutk. 

Where  the  Legislature  carved  one  county 
from  the  territory  of  another,  and  required  that 
the  new  county  should  assume  and  pay  to  the 
old  its  proportionate  share  of  indebtedness,  al- 
though the  debt  was  in  the  nature  of  a  specialty, 
the  oction  was  within  Rem.  Code  1915,  f  163, 
providing  thnt-  an  action  for  relief  not  herein- 
before provided  for  shall  be  commenced  within 
two  years  after  the  cause  of  action  shall  have 
accrued. 

3.  Limitation  of  Actions  €=>5S(1) — ^Aocbttai. 
—Demand. 

Where  the  cause  of  action  of  a  connty,  out 
of  which  a  new  county  was  carved,  for  indebted- 
ness assumed  by  the  new  county,  accrued  Feb- 
ruary 24,  1906,  and  the  action  was  brought  on 
June  27,  1913,  after  the  demand  on  May  26th 
of  the  same  year,  tho  action  was  barred. 

4.  Limitation  or  Actions  «==66(15)— Effect 
OF  Demand. 

A  demand  must  be  made  within  a  reason- 
able time,  wliich,  in  the  absence  of  circumstanc- 


es Justifying  or  excusing  the  delay,  is  tlie  stata- 
tor]r  period  of  limitations,  and  a  demand  after 
expiration  of  such  period  is  too  late  to  toll  the 
statute  and  avoid  the  bar. 
S.  Limitation  of  Actions  «=>111— Toixxno 
Statute— PBNnino  Suit. 
Where  one  county,  carved  from  another, 
assumed  and  agreed  to  pay  its  proportionate 
share  of  indebtedness,  and  the  auditors  of  the 
two  counties  attempted  adjustment  thereof,  and 
one  county  secnred  injunction  against  execution 
of  the  agreement  such  suit  did  not  toll  the 
statute  of  limitations  as  to  the  indebtedness. 

Department  2.  Appeal  from  Superior 
Court,  Grant  County;  Joseph  Sessions,  Judge. 

Action  by  "Douglas  County  against  Grant 
County.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed,  with  instructions. 

C.  G.  Jeflers,  of  Spokane,  and  Wm.  M.  CSapp, 
of  Elphrata,  for  appellant  John  W.  Hanna 
and  O.  R.  HopeweU,  both  of  Watervllle.  for 
retpondent 

rULLERTON,  J.  At  Its  session  in  the 
year  1909  (Laws  1909,  p.  19)  the  Legislature 
created  the  county  of  Grant  out  of  territory 
then  forming  a  part  of  the  county  of  Douglas. 
The  act  provided  that  the — 
"connty  of  Grant  shall  assume  and  pay  to  the 
county  of  Douglas  its  proportion  of  the  bonded 
and  warrant  indebtedness  of  Douglas  county, 
in  the  proportion  that  the  assessed  valuation  of 
that  part  of  Grant  county,  lying  within  the 
present  boundary  of  Douglas  county,  bears  to 
the  assessed  valuation  of  tho  whole  of  Dooglaa 
county.  The  adjustment  of  said  indebtedness 
shall  be  based  on  the  assessment  for  the  year 
1908:  Provided,  that  in  the  accounting  between 
the  said  counties  neither  county  shall  be  charg- 
ed with  any  debt  or  liability  incurred  in  the 
purchase  of  any  county  property  or*  the  pur- 
chase of  any  connty  building  which  shall  fall 
witliin  or  be  retained  by  the  other  county." 

The  act  went  into  effect  on  the  date  of  its 
approval  by  the  Governor,  namely,  February 
24,  1909.  The  present  action  was  brought  by 
the  county  of  Douglas  to  recover  upon  the 
liability  created  by  the  act  It  was  brought 
on  June  27,  1913.  In  the  complaint  it  Is  al- 
leged that  at  the  time  of  the  creation  of  tbe 
county  of  Grant  the  bonded  and  warrant  in- 
debtedness of  Douglas  county  was  $25,000,  no 
part  of  which  was  incurred  in  the  purcbase 
of  any  county  building  or  in  tbe  purchase  of 
any  county  property  which  fell  within  or  was 
retained  by  Douglas  county ;  that  the  assess- 
ed valuation  of  that  part  of  the  county  of 
Grant  lying  within  the  whole  connty  of  Dong- 
las,  according  to  tbe  assessment  for  the  year 
1908,  was  61^  per  cent.,  and  that  the  amount 
Justly  due  and  owing  from  the  county  of 
Grant  to  the  county  of  Douglas  by  reason 
thereof  was  $15,575 ;  that  a  sworn  claim  had 
been  presented  therefor  on  May  26,  1913, 
which  was  rejected  in  toto  by  the  county 
commissioners  of  the  county  of  Don^ia&.  It 
was  further  alleged: 

"That  on  the  26th  day  of  April,  1909,  one  T. 
Claud  Bennett,  then  auditor  of  Douglas  coun- 
ty, and  one  J.  H.  Hill,  then  auditor  of  Grant 
county,  made  and  entered  into  a  purported 
agreement    in    wliich   said    agreement   was   at- 
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tempted,  on  the  part  of  said  auditors,  to  ad- 
just the  property  rights  between  plaintiff  and 
defendant,  but  Uiat  such  agreement  was  null 
and  void,  and  wholly  without  autliority  of  law, 
and  in  violation  of  the  rights  of  plaintiff  hcrE»- 
in,  and  was  so  determined  to  be  by  the  superior 
court  of  the  state  of  Washington  for  Douglas 
county,  and  thereafter  by  the  Supreme  Court 
of  the  state  of  Washington  on  appeal,  by  judg- 
ment made  and  entered  by  said  Supreme  Court 
on  the  10th  day  of  April,  1913." 

The  complaint  concluded  with  an  allega- 
tloa  that  the  sum  of  $15,375,  with  lawful  In- 
terest, was  Justly  due  and  owing  from  the 
county  of  Grant  to  the  county  of  Douglas, 
and  Judgment  was  demanded  for  that  sum. 

A  demurrer  was  Interposed  to  the  com- 
plaint by  the  county  of  Grant,  on  the  ground, 
among  others,  that  the  action  was  barred  by 
the  statute  of  limitations.  The  demurrer  was 
overruled,  whereupon  the  county  answered, 
setting  up  as  one  of  Its  afBrmatlve  defenses 
a  plea  of  the  statute  of  limitations.  A  de- 
murrer was  Interposed  and  sustained  to  the 
plea,  and  the  action  subsequently  tried  on  the 
issues  made  by  the  other  defenses,  resulting 
in  a  judgment  in  favor  of  Douglas  county 
for  the  amount  demanded.  The  county  of 
Grant  appeals. 

In  its  answer  to  the  complaint  the  county 
of  Grant  set  forth  a  number  of  defenses  in 
addition  to  the  defense  of  the  statute  of  lim- 
itations. These  defenses  we  have  not  laid 
stress  upon  in  our  statement  of  the  issues, 
for  the  reason  that  we  have  felt  constrained 
to  conclude  that  the  latter  defense  Is  con- 
trolling. It  may  not  be  improper  to  remark, 
however,  that  in  passing  them  It  is  not  be- 
cause we  deem  them  without  merit  On  the 
contrary,  our  examination  of  the  record  has 
convinced  us  that  some  of  them  are  worthy 
of  serious  consideration;  we  pass  them  be- 
cause they  become  immaterial,  when  it  is 
once  concluded  that  the  right  to  maintain  the 
action  is  barred  by  the  statute  of  limitations. 

[1]  Turning  to  the  question  we  have  found 
controlling,  it  must  be  remembered,  when  con- 
sidering it,  that  by  express  statutory  provi- 
Mon  (Rem.  Code,  i  167)  the  llmitaUons  pre- 
scribed for  the  commencement  of  actions 
"apply  to  actions  brought  in  the  name  or  for 
the  benefit  of  any  county  •  •  •  in  the 
same,  manner  as  to  actions  brought  by  pri- 
vate parties,"  so  that,  if  the  statute  is  ap- 
plicable at  all,  it  Is  applicable  to  the  present 
controversy,  notwithstanding  It  is  an  action 
brought  by  one  county  against  another. 

[2]  While  tlie  point  is  not  presented  in  the 
brief  of  counsel,  it  was  suggested  in  the  ar- 
gument at  bar  that  the  statute  of  limitations 
was  without  application.  The  suggestion  is 
founded  In  the  fact  that  the  action  is  ujwn  an 
obligation  in  the  nature  of  a  ^edalty,  that 
is,  one  created  by  a  special  enactment  of  the 
Ijegislatare,  and  while  the  statute  limiting 
the  time  within  which  actions  may  be  com- 
menced enumerates  various  causes  of  action. 
It  does  not  include  within  the  enumeration 
actions  of  this  sort  But  the  suggestion  over- 
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looks  the  general  provision  contained  In  seo 
tion  165.  That  section  follows  the  specific 
enimieration  and  provides: 

"An  action  for  relief  not  hereinbefore  provid- 
ed for  shall  bo  commenced  within  two  years 
after  the  cause  of  action  shall  have  accrued.'' 

This  section  was  quoted  by  the  late  Judge 
T>unbar  in  the  case  of  Citizens'  Nat  Bank  v. 
Lucas,  26  Wash.  417,  67  Paa  252,  56  U  K.  A. 
812,  90  Am.  St  Rep.  748,  with  the  comment 
that  the  Legislature  intended  thereby  "to 
provide  a  limitation  for  every  kind  of  action 
that  could  be  brought  In  the  courts."  Prior 
thereto  we  had  held  that  an  action  to  fore- 
close a  lien  created  by  a  special  assessment 
for  a  public  Improvement  was  barred,  unless 
the  action  was  brought  within  two  years  aft-  • 
er  the  cause  of  action  accrued.  Spokane  v. 
Stevens,  12  Wash.  667,  42  Paa  123 ;  Ballard 
V.  West  Coast  Imp.  Co.,  15  Wash.  572,  46 
Pac  1055 ;  Bowman  v.  Colfax,  17  Wash.  344, 
49  Pac.  551 ;  Seattle  y.  De  Wolfe,  17  Wash. 
349,  49  Paa  553.  Obligations  of  the  nature 
here  considered  are  the  creatures  of  statute, 
and  are  as  much  specialties  as  is  the  obli- 
gation at  bar.  Clearly,  therefore,  a  statute 
that  will  bar  the  one  will  bar  the  other. 

IS]  From  the  dates  given  It  will  be  seen 
that  the  cause  of  action  accrued  on  February 
24, 1909,  that  demand  for  payment  was  made 
on  May  26,  1913,  and  that  the  action  was 
brought  on  June  27,  1913.  More  than  four 
years  elapsed  between  the  date  of  the  accru- 
al of  the  obligation  and  the  date  proceedings 
were  Instituted  looking  to  its  enforcement. 
This  was  too  late  under  the  rule  stated,  un- 
less some  special  reason  exists  for  taking  the 
particular  case  from  without  the  rule. 

[4]  One  such  reason  suggested  is  that  a  de- 
mand was  necessary  to  perfect  the  cause  of 
action,  and  that  the  action  was  commenced 
within  the  statutory  period  after  demand  was 
made.  There  are  cases  wlilch  maintain  the 
principle  here  involved,  but  we  think  that, 
even  among  these  cases,  the  weight  and  bet- 
ter reasoned  authority  is  that  the  demand 
must  be  made  within  a  reasonable  time,  and 
that  a  reasonable  time,  in  the  absence  of  cir- 
cumstances Justifying  or  excusing  the  delay, 
is  the  statutory  period,  and  that  a  demand 
made  after  the  statutory  period  is  too  late. 
See  note  to  Cook  v.  Carpenter,  4  Ann.  Cas. 
728.  Under  this  rule  it  would  seem  the  bar 
has  run  against  this  action.  But  we  have 
followed  in  our  previous  decisions  another 
line  of  cases.  We  have  held  that,  where  de- 
mand or  some  other  prerequisite  is  necessary 
to  the  institution  of  a  cause  of  action,  a  par- 
ty may  not  prolong  the  statute  by  failing  or 
neglecting  to  take  the  necessary  steps  to  per- 
fect his  cause  of  action.  In  Spokane  County 
V.  Prescott,  19  Wash.  418,  56  Paa  661,  67 
Am.  St  Rep.  733,  the  action  was  against  a 
county  treasurer  and  bis  official  bondsmen 
for  a  failure  to  account  for  county  funds 
which  the  treasurer  had  received  la  the 
course  of  his  services  as  such  ofiBcer.    The 
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statute  of  limitations  was  pleaded  as  a  defense 
to  the  action,  and  the  county  sought  to  over- 
come the  effect  of  the  plea  by  showing  that  it 
was  under  disability  to  commence  the  action, 
since  it  was  obligated  to  obtain  leave  of  the 
superior  court  to  commence  the  action,  and 
that  the  action  was  commenced  within  the 
statutory  i>eriod  after  such  leave  had  been 
obtained.  We  held  this  not  to  be  a  sufficient 
excuse,  saying  in  the  course  of  the  opinion: 

"The  wi^ght  of  authority  and  reason  seems 
to  be  that  when  the  respondent  had  the  option 
at  any  time  to  obtain  leave  of  court  to  bring 
its  action,  and  did  not  ask  for  such  leave,  it 
cannot  enlarge  the  statute  of  limitations  by  its 
own  delinquency." 

The  same  rule  was  announced  in  the  cases 
of  Spinning  v.  Kerce  County,  20  Wash.  128, 
S4  Pac.  1000^  and  Bennett  v.  Tliome,  36 
Wash.  253,  78  Pac  936,  68  L.  R.  A.  113.  The 
first  was  an  action  brought  to  recover  sums 
wrongfully  collected  by  the  sheriff  as  com- 
missioner on  foreclosure  sale,  and  paid  into 
the  county  treasury.  To  a  plea  of  the  statute 
of  limitations  It  was  contended  that  demand 
for  repayment  was  necessary  as  a  prerequi- 
site to  the  institution  of  the  action,  and  that 
the  action  was  brought  within  the  statutory 
period  aftOT  the  demand  had  been  made.  The 
contention  was  disallowed;  the  court  hold- 
ing that  the  statute  could  not  be  prolonged 
by  failure  to  make  the  necessary  demand. 
Bennett  v.  Thome  was  an  action  upon  the 
superadded  liability  of  stoclcholders  of  an 
Insolvent  bank.  It  was  held  that  the  liability 
of  the  stockholders  arose  on  the  insolvency 
of  the  bank,  and  that  it  was  not  within  the 
power  of  the  receiver  of  the  bank  to  toll  the 
statute  of  limitations  by  failing  or  neglecting 
to  take  the  necessary  step  to  perfect  the  cause 
of  action. 

The  appellant  cites,  as  maintaining  the  con- 
trary doctrine  and  overruling  these  cases  in 
effect,  the  later  case  of  Green  v.  Spokane 
County,  55  Wash.  308,  104  Pac.  510,  25  h.  R. 
A.  (N.  S.)  31.  But  this  case  we  think  must 
have  been  niisundomtood.  It  rests  on  an  en- 
tirely different  principle,  namely,  the  penden- 
cy of  another  action,  which  stayed  the  run- 
ning of  the  statute.  Of  the  foregoing  cases, 
only  one,  Spinning  v.  Pierce  County,  was 
cited  in  that  case,  and  it  was  said  not  to  be 
In  point  Enough  of  the  facts  of  the  case  and 
the  ruling  thereon  were  cited  to  show  the 
inapplicability  of  the  case,  but  the  doctrine 
announced  tuereln  was  In  no  sense  disap- 
proved. 

[6]  Another  reason  for  the  contention  that 
the  running  of  the  statute  was  stayed  arises 
out  of  tlie  following  facts:  After  the  organ- 
ization of  the  county  of  Grant  had  been  per- 
fected under  the  act  creating  it,  the  auditor 
of  ttiat  county  met  with  the  auditor  of  the 
county  of  Douglas  and,  purporting  to  act  under 
sections  3826  and  3827  of  the  Code  (Rem.), 
made  an  adjustment  of  the  financial  differ- 
ences between  the  counties,  in  which  it  was 


found  that  the  county  of  (Douglas  was  Indit- 
ed to  the  county  of  Grant  in  the  sum  of  $52,- 
000;  further  finding  that  warrants  upon  cer- 
tain specified  funds  Should  be  issued  to  the 
county  of  Grant  In  payment  thereof.  Tticre- 
upon  the  county  of  Douglas  began  an  actloo 
against  its  auditor  and  against  the  oonnty  of 
Grant,  seeking  to  have  the  adjustment  set 
aside  and  the  issuance  of' the  warrants  en- 
Joined.  The  trial  court  determined  the  con- 
troversy in  favor  of  the  county  of  Dongjlaa, 
and  an  appeal  was  taken  to  this  court  where 
the  Judgment  was  affirmed.  Douglas  Cbunty 
V.  Grant  CJounty,  72  Wash.  324,  130  Pac.  366, 
The  remittitur  was  later  sent  down,  and  the 
respondent  now  claims  that  the  time  of  the 
pendency  of  this  action  should  be  deducted  in 
determining  the  period  of  the  statute  of  limi- 
tations, and,  so  deducting  sndi  time,  tbe  stat- 
ute has  not  run.  But,  while  It  Is  troe  th* 
statute  provides  (Rem.  Code,  |  172)  ttiat, 
when  the  commencement  of  an  action  to 
stayed  by  injunction  or  a  statutory  prohibi- 
tion, the  time  of  the  continuance  of  tbe  In- 
junction or  prohibition  shall  not  be  a  part  of 
the  time  limited  for  the  commencement  of 
the  action,  we  cannot  conceive  that  the  right 
to  commence  the  present  action  was  In  any 
manner  stayed  or  otherwise  affected  by  the 
injunction  in  the  action  mentioned.  Tbat  was 
simply  an  injunction  to  prevent  a  settlement 
in  an  unauthorized  method ;  it  In  no  manner 
Interfered  with  the  right  of  the  coanty  of 
Douglas  to  proceed  In  a  lawful  way.  More- 
over, the  action  was  commenced  and  prose- 
cuted by  Douglas  county,  and  the  Injnnctioo 
was  against  tbe  county  of  Grant,  not  In  fav- 
or of  it  Cleacly  the  action  could  not  Inter- 
fere with  any  remedy  Douglas  county  Sboold 
desire  to  invoke. 

It  is  our  conclusion  Uutt  the  right  <rf  the 
respondent  to  maintain  the  action  is  barred 
by  tbe  statute  of  limitations.  The  Jadgm^it 
is  reversed,  with  instructions  to  enter  a  Judg- 
ment in  favor  of  defendant.  Grant  county,  to 
the  effect  plaintiff  take  nothing  by  its  action. 

E3LLIS,  O.  J.,  and  MOUNT,  PARKKR.  and 
HOLCOMB,  JJ.,  concur. 


(98  Wash.  iSS) 
OREGON-WASHINGTON  R.  ft  NAV.  CO.  v. 
THURSTON  COUNTY  et  al.    (No.  13975.) 

(Supreme  Court  of  Washington.    Sept.  4,  1917.) 

1.  Taxation  «=>390(2)  —  Tax  Coinossios— 
PowEBS  ANo  Duties— Valuation  or  Rail- 
boa  DS. 

Where  the  Public  Service  CJommission  fails 
to  fix  the  value  of  new  branches  of  a  railroad, 
as  required  by  Iaws  1907,  p.  545,  {  5,  it  be- 
comes the  duty  of  the  tax  commission  to  do  ao 
under  Laws  1907,  p.  132,  f  1,  requiring  annual 
assessments  of  the  railroads. 

2.  Taxation  «=s>310(1)  —  Tax  Coinassioir— 
PowEBS  AND  Dutibs— Railroads. 

Laws  1907,  p.  132  (Rem.  Code  1915,  |  9141 
et  seq.),  requiring  the  state  board  of  tax  com- 
missioners to  make  an  annual  assessment  of  the 
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operating  property  of  railroads,  contemplates 
tnat  their  duties  are  to  l>e  performed  with 
great  care  and  discretion. 

8.  Witnesses  <S=>2?6— Bquaxizinq  and  Tax- 
ing Offiobbs— luFKACButa  Result  or  Owh 
Actions. 
in  an  action  to  enjoin  collection  of  taxes  on 
ground  of  excessive  vfQuation  taxing  and  equal- 
izing ofBcers,  including  members  of  the  tax  com- 
miBsiun,  cannot  be  called  and  examined,  or  But>- 
mitted    to   cross-examination    as   adverse   party 
witnesses,  with  regard  to  the  operation  of  their 
minds  in  the  valuing  and  taxing  of  property,  nor 
could  they  impeach  the  result  of  their  actions 
by   giving   testimony   of   improper   motives    on 
their  part,  except  as  to  fraud. 

4.  Evidence  <g=»47](2)— Evidkncb  as  to  Men- 
tal Processes— Conclusions. 

The  secretary  of  the  state  tax  commission, 
not  a  member  thereof,  could  not  testify  as  to 
wliat  the  members  thereof  considered  to  be  true 
or  thought  about  in  making  an  assessment;  such 
evidence  being  conclusions  of  his  own. 

5.  Taxation  <8=>490— Railboad  Coionssio:! 
—Valuation  of  Railboad  —  Conclusive- 
ness. 

A  valuation  of  railroad  properties  by  the 
Public  Service  Commission  or  the  old  Rail- 
road Commission  was  conclusive  as  to  all  mat- 
ters, and  could  not  be  attaclsed  collaterally  in 
an  action  to  enjoin  collection  of  taxes. 

e.  Taxation  «=>390(2)— Valuation  of  Rail- 
road  Pbopebtt  —  Rule  as  to  Finding 
Value. 
In  valuing  operating  property  of  a  railroad 
for  taxation,  under  Laws  1907,  p.  132,  {  1  (Rem. 
Code  1915,  f  9141  et  seq.),  the  first  inquiry  is 
as  to  actual  cost,  that  being,  prima  facie,  its 
value,  and  in  the  absence  of  information  of  the 
"necessary"  cost,  depreciation,  or  enhancement, 
must  be  fixed  as  the  value,  although  the  "nec- 
essary" cost  is  the  proper  standard. 

7.  Taxation  «=>490  —  Public  Seevicb  Gom- 
HiBSioN  —  Valuation  of  Railboads— Con- 
clusiveness OF  Pabtial  Findings. 

Incomplete  findings  of  the  Public  Service 
Commisiiion  as  to  the  value  of  a  railroad  system 
are  conclusive  as  far  as  they  go,  and  are  used 
in  tax  assessment,  even  though  Laws  1907,  p. 
545,  I  5,  requires  that  such  commission  make 
more  full  and  complete  findings. 

8.  Taxation  «=>611(6)  —  Tax  CoimissiON— 
Valuation  of  Railboad  —  Bubden  of 
Proof. 

In  a  proceeding  by  a  railroad  to  enjoin  col- 
lection of  taxes  on  an  assessment  based  on  the 
actual  cost  of  production  of  the  property  and 
enhancement  of  value,  it  is  incumbent  upon  the 
railroad  to  show  that  the  "necessary"  cost  was 
less  than  the  actual  cost,  and  it  was  likewise 
incumbent  upon  the  tax  commission  to  ascertain 
any  enhanced  value. 

9.  Taxation  <S=>608(5)— Excessivb  Taxation 
—Review  by  the  Coubts. 

In  an  injunction  suit  attacking  assessment 
of  railroad  properties,  where  the  complaint  is 
as  to  overvaluation,  unless  the  excessive  valua- 
tion is. so  great  as  to  clearly  manifest  arbitrary 
conduct  or  fraud  or  the  clear  adoption  of  a 
fundamentally  wrong  principle,  such  assess- 
ment will  not  be  overturned. 

10.  Taxation  «=319(2)— Taxing  Officebs— 
Pbesumption  as  to  Good  Faith. 

Evidence,  in  an  action  by  a  railroad  to  en- 
join collection  of  taxes,  held  insufficient  to 
overthrow  the  presumption  that  the  tax  commis- 
sion in  assessing  the  plaintiFs  road  acted  in 
good  faith,  or  to  show  that  their  actions  were 
arbitrary  and  erroneous. 


11.  Taxation    ®=»319(2)— Assessmentp^Dis- 
obiuination  —  PAesumftion  as  to  Regu- 
larity. 
A  mere  showing,  without  other  evidence  by 
plaintiff  railroad  that  the  tax  commission  gave 
another  road   a  14   per  ceht   discount  for  de- 
preciation  and   none  to  plaintiff,   is  not   suffi- 
cient to  overcome  the  presumption  of  regularity 
and  good  faith,  the  assessment  of  the  property 
of   others   at   a   lower   proportion   of  its  value 
not  invalidating   an  assessment  in  the  absence 
of  fraud. 

En  Banc.  Appeal  from  Superior  Court, 
Thurston  County;    D.  F.  Wright,  Judge. 

Injunction  by  the  Oregon-Washington 
Railroad  &  Navigation  Company  to  restrain 
Thurston  County,  State  of  Washington,  Fred 
W.  McCorkle,  Sheriff,  and  F.  W.  Stocking, 
treasurer,  of  said  county,  from  the  collection 
of  taxes.  Decree  for  plaintiff,  and  defend- 
ants appeal.    Reversed. 

W.  V.  Tanner  and  I*  L.  Thompson,  both 
of  Olympia,  for  appellants.  Bogle,  Graves, 
Merritt  &  Bogle,  of  Seattle,  A.  O.  Spencer, 
of  Portland,  Or.,  and  Frank  C.  Uwings,  ot 
Olympia,  for  respondent. 

HOLCOMB,  J.  This  Is  an  Independent 
action  to  enjoin  the  collection  of  taxes  lev- 
led  In  Thurston  county  upon  an  assessment 
made  by  the  state  board  of  tax  commission- 
ers In  the  year  1912,  upon  the  operating  prop- 
erties of  the  Oregon-Washington  Railroad 
&  Navigation  Company  in  the  state  of  Wash- 
ington. That  board  found  that  the  volue  of 
those  properties  as  of  March  1,  1912,  for  the 
entire  state,  was  $48,646,517,  and,  after  deter- 
mining the  proper  ratio  to  be  applied  In  the 
various  counties  through  which  respondent's 
properties  passed,  that  value  was  certified 
to  the  various  counties  in  the  manner  pre- 
scribed by  law.  The  valuation  certified  to 
Thurston  county  amounted  to  $220,215,  upon 
which  valuation  a  tax  of  $8,100.14  was  duly 
levied  and  extended  upon  the  tax  rolls,  the 
collection  of  which  tax  this  action  seeks  to 
prevent.  There  is  no  question  as  to  the 
ratio  applied  or  the  certification,  the  only 
controversy  being  as  to  the  total  value  of 
these  operating  properties.  Respondent  al- 
leges that  the  tax  comniisslon  and  the  state 
board  of  equalization  proceeded  in  making 
this  valuation  upon  a  fundamentally  wrong 
basis,  that  both  boards  refused  to  consider 
evidence  offered  to  them  by  respondent,  and 
that  the  true  value  of  such  operating  proper- 
ties as  of  March  1,  1912,  was  in  fact  $39,- 
707,234.  The  trial  court  made  findings  in 
exact  conformity  with  the  allegations  of  the 
complaint,  except  that  it  found  the  value  ot 
respondent's  properties  In  Washington  as  of 
March  1,  1912,  to  be  $43,775,000,  and  that 
the  sum  of  $7,278.89  was  therefore  properly 
chargeable  and  collectible  against  the  proper- 
ties of  respondent  In  Thurston  county.  De- 
cree was  entered  accordingly.  It  will  be  ob- 
served that  the  assessment  found  by  the 
court  was  $4371,517  less  than  the  assessment 
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found  by  the  state  tax  commission  and  state 
board  of  equalization,  the  difference  amount- 
ing to  a  little  more  that  10  per  cent. 

The  Legislature,  during  Its  1907  session 
(Laws  1907,  p.  132,  {  1),  Imposed  upon  the 
state  board  of  tax  commissioners  the  duty 
of  making  an  annual  assessment  of  the  op- 
erating railroad  properties  within  the  state 
for  the  purpose  of  levying  and  collecting 
taxes  thereon.  At  the  same  session  by  an 
act  passed  and  approved  a  few  days  later 
(Laws  1907,  p.  545,  $  5)  the  Legislature 
amended  the  Railroad  Commission  Act  of  the 
state,  whereby  that  Commission  was  empow- 
ered, after  conducting  hearings  as  prescribed 
by  law,  to  ascertain  the  val^ie  of  the  raUroad 
properties  within  the  state.  It  will  thus  be 
seen  that  the  state  Imposed  upon  two  of  its 
mandatories  the  duty  of  determining  the  val- 
ue of  the  operating  railroad  properties. 

The  Railroad  Commission,  after  a  full 
hearing,  determined  the  value  of  the  operat- 
ing property  of  the  Oregon  Railroad  &  Nav- 
igation Company  within  the  state  as  of  June 
30,  1907,  to  be  $19,500,000.  At  the  same  time 
it  found  the  value  of  the  operating  properties 
of  the  Northern  Pacific  Railway  Company 
and  the  Great  Northern  Railway  Company 
within  the  state. 

A  dispute  arose  between  the  two  commis- 
sions as  to  whether  the  valuations  found 
were  controlling  for  the  purpose  of  taxation ; 
the  tax  commission  contending  for  the  right 
to  make  its  assessment  for  the  purpose  of 
taxation  independently  of  the  values  ascer- 
tained by  the  Railroad  Commission.  To  set- 
tle the  controversy  between  the  two  boards 
and  to  secure  an  adjudication  of  its  authority 
in  the  premises,  the  board  of  tax  commission- 
ers selected  the  Oregon  Railroad  &  Naviga- 
tion Company  (in  view  of  the  fact  that  its  as- 
sessment was  the  least  of  the  three)  as  the 
railroad  upon  which  to  secure  a  test  case.  To 
bring  about  the  test  case  the  board  of  tax 
commissioners  added  to  the  valuation  of  $19,- 
500.000  fixed  by  the  new  commission  some 
$8,000,000,  as  the  value  of  the  Oregon  Rail- 
road &  Navigation  Company's  property  for 
the  purpose  of  assessment  and  taxation  in 
the  state  as  of  March  1,  1910.  This  assess- 
ment was  challenged  by  the  Oregon  Railroad 
&  Navigation  Company  by  writ  of  review, 
and  the  case  was  decided  by  this  court  in 
State  ex  rel,  O.  R.  &  N.  Co.  v.  Clausen,  63 
Wash.  535,  116  Pac  7.  In  that  case  it  was 
decided  that: 

"Where  the  value  of  railway  property  has 
been  fixed  by  the  state  Railway  Commission 
pursuant  to  the  act  of  1907  (Rem.  &  Bal.  Code, 
I  86.38)  passed  March  8  and  approved  March 
16,  1907,  which  provides  for  a  determination 
of  the  actual  value  of  all  railroads  by  reference 
to  the  actual  cost  of  reproduction,  and  that  the 
findings  of  the  Railway  Commission  shall  be 
conclusive  in  any  proceeding  in  which  the  pub- 
lic and  the  railroad  is  interested,  the  state  tax 
commission  has  no  power  to  fix  another  valu- 
ation for  the  purposes  of  taxation,  under  the 
act  of  1907  (Rem.  &  Bal.  Code.  §  9141),  passed 
February  20th,  and  approved  March  6th,  which 


provides  that  the  state  tax  commission  shall 
determine  the  annual  assessment  of  the  operat- 
ing property  of  all  railroads  by  reference  to 
books,  papers,  market  value  of  the  stock,  mile- 
aee,  and  gross  earnings,  and  personal  view,  if 
necessary;  in  view  of  both  the  object  to  be  ac- 
complished by  the  Railway  Commisrion  Act  and 
the  fact  that  it  was  passed  subsequently  to  the 
passage  of  the  other  act." 

In  other  words,  it  was  determined  that, 
where  the  Railroad  Commission  has  acted  In 
pursuance  of  the  mandate  of  the  statute  and 
found  the  true  value  of  the  raUroad  operat- 
ing properties.  Its  findings  of  value  were  con- 
clusive, and  that  the  tax  commission  had  no 
power  to  fix  a  different  value. 

[1]  While  the  controversy  between  these 
two  commissions  continued  and  the  litigation 
was  in  progress,  the  owners  of  the  Oregon 
Railroad  &  Navigation  Company  were  expend- 
ing millions  of  dollars  in  the  state  in  the  con- 
struction of  branch  lines  and  terminals, 
which  construction  was  prosecuted  subse- 
quent to  the  time  the  Railroad  CJommlsslon 
rendered  its  findings  of  the  value  of  the  Ore- 
gon RaUroad  &  Navigation  Company's  prop- 
erty, and  in  1911  it  became  the  duty  of  tlie 
board  of  tax  commissioners  to  value  these 
new  operating  properties  for  assessment  and 
taxation  in  that  year,  l^ls  is  true  because 
of  the  dedision  in  the  Clausen  Case  that  tlie 
two  acts  of  1907  were  not  necessarily  repug- 
nant, that  t>oth  might  stand,  the  tax  commis- 
sion having  full  power  to  estimate  the  value 
of  the  property  imtll  such  time  as  the  Rail- 
road Commission  may  conduct  Its  hearing 
and  return  for  the  benefit  of  the  whole  state 
and  of  its  otticers  the  true  value  of  the  prop- 
erty. The  Railroad  Commission,  or  as  It  is 
now  the  Public  Service  Commission,  had  not 
proceeded  to  ascertain  and  determine  the  true 
value  of  the  new  lines  of  the  Oregon  Rail- 
road &  Navigation  Company  after  the  contro- 
versy over  the  old  assessment  The  Public 
Service  Commission,  however,  undertook  to 
ascertain  the  total  of  all  expenditures  made  by 
the  Oregon  Railroad  &  Navigation  Company 
and  Its  allied  companies  In  Washington  for 
property  Improvements  and  betterments,  new 
construction  and  new  equipment,  from  the 
date  of  the  1907  valuation  of  the  property  to 
the  year  1911.  The  information  thus  assem- 
bled by  them  was  transmitted  to  the  tax  com- 
mission under  date  of  August  29,  1911,  in  tbe 
form  of  a  letter,  and  the  amount  of  the  ex- 
penditures thus  made,  except  expenditures  in 
an  operating  district  of  the  company  wldch 
was  not  in  operation  March  1,  1911,  was  add- 
ed to  the  Commission's  ascertained  value  of 
$19,500,000  under  the  old  assessment,  result- 
ing In  a  total  valuation  for  assessment  pur- 
poses for  1911  of  $43,230,299,  exclusive  of  a 
small  operating  property  called 'the  Ilwaco 
Railroad  Company,  assessed  locally.  All  the 
newly  constructed  and  acquired  properties  In 
Washington  were  conveyed  to  the  newly  or- 
ganized company,  this  respondent,  on  Decem- 
ber 23,  1910. 

Prior  to  March  1, 1912,  the  Yakima  branch. 


Digitized  by 


Google 


Wash.)         OREGON-WASHINGTON  B.  A  NAV.  CO.  v.  THURSTON  COUNTY 


933 


or  the  third  dWision,  had  come  Into  opera- 
tion, and  the  tax  board  took  the  figures  of 
the  cost  thereof  reflected  by  the  letter  of  the 
■   Public    Service    Commission    of   August   29, 

1911,  as  the  cost  of  that  division,  and  attach- 
ed the  cost  figure  thereof  to  the  assessment 
of  the  previous  year  for  the  value  of  the  en- 
tire properties  of  the  respondent  as  of  March 
1,  1912,  making  a  grand  total  of  *48,646,517. 
Respondent  appeared  before  the  board  of 
equalization  on  September  6,  1912,  and  pre- 
sented Its  petition  for  a  revision  of  the  as- 
sessment of  the  board  of  tax.  commissioners 
to  $39,707,234. 

[2]  Respondent  asserts  that  the  state  tax 
commission,  in  determining  the  value  of  the 
operating  properties  of  the  respondent  for 

1912,  did  not  exercise  its  own  Judgment,  and 
did  not  make  any  investigation  of  the  true 
and  actual  value  of  the  respondent's  proper- 
ties, but  acted  vindictively  because  of  the  de- 
cision In  the  Clausen  Case,  and  refused  to 
consider  anything  but  the  cost  figures  given 
to  it  by  the  Public  Service  Commission ;  and 
that  the  state  board  of  equalization,  com- 
posed in  part  of  the  members  of  the  state  tax 
commission,  also  summarily  refused  to  reduce 
or  equalize  the  figures  fixed  upon  by  the  tax 
commission;  and  tliat  there  was  discrimina- 
tion in  the  assessment  valuations  between  the 
properties  of  the  resiwndent  and  the  proper- 
ties particularly  of  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  and  the  North- 
em  Pacific  Railway  Company,  which  had  also 
constructed  many  new  lines  In  the  state  at 
about  the  same  time  as  the  new  lines  were 
constructed  by  the  respondent.     It  is  there- 
fore contended  by  the  respondent  that  the 
pretended  assessment  complained  of  was  and 
la  fraudulent  in  law,  arbitrary,  vindictive, 
discriminatory,  and  made  upon  a  fundamen- 
tally wrong  principle.    By  chapter  78,  Laws 
1907,  p.  132  (Rem.  Code,  $  914  et  seq.),  the 
state  board  of  tax  commissioners  is  required 
to  make  an  annual  assessment  of  the  operat- 
ing property  of  all  railroad  companies  within 
the  state.    Such  assessment  is  required  to  re- 
flect the  true  cash  value  of  the  property  as 
of  the  1st  day  of  March  next  preceding  the 
assessment,  and  the  true  cash  value  Is  re- 
quired to  be  "that  value  at  which  the  prop- 
erty would  be  taken  in  payment  of  a  just 
debt  from  a  solvent  debtor."     Rem.  Code,  g 
9112.    The  chapter  referred  to  defines  with 
care  the  great  authority  necessarily  reposed 
In  the  board  created,  specifies  with  much  de- 
tail tlie  information  apparently  conceived  to 
be  necessary  for  a  proper  performance  of 
their  work,  and  evidently  contemplates  that 
their  duties  are  to  be  performed  with  great 
care  and  discretion.    The  act  carefully  pre- 
serves the  rights  of  the  taxpayer  by  accord- 
ing to  the   taxpayer   before  the   assessing 
board  the  right  to  a  hearing  upon  its  own 
motion  and  the  right  to  present  evidence  be- 
fore such  board,  and  reciulres  the  board  to 
ascertain  and  determine  the  true  cash  value 
of  the  property  involved  "according  to  their 


best  knowledge  and  judgment."  Rem.  Code, 
I  9147.  For  their  governance  the  statute  then 
provides: 

"For  the  purpose  of  determining  the  tme 
cash  value  of  the  property  of  each  company  the 
board  may,  if  deemed  necessary,  view  and  in- 
spect the  property  of  such  company,  and  shall 
consider  the  reports  filed  in  compliance  with 
this  act,  and  the  reports  and  returns  of  the 
company  filed  in  the  office  of  any  officer  of  this 
state,  and  such  other  evidence  or  information 
as  may  have  been  taken  or  obtained  bearing  up- 
on the  value  of  the  property  of  the  railroad 
company  assessed."    Rem.  Code,  S  9148. 

Respondent  then  attempts  to  show,  and  In- 
troduced evidence  to  the  effect,  that  the  state 
tax  commission  was  arbitrary,  capricious, 
and  proceeded  upon  a  fundamentally  wrong 
basis  In  determining  to  refuse  to  consider  evi- 
dence offered  by  respondent  as  to  the  values 
of  its  properties,  by  showing  the  attitude  of 
one  member  of  the  state  tax  commission  as 
it  was  constituted  theti,  that  "it  is  a  pretty 
safe  assumption  that  we  are  not  going  below 
these  valuations  without  regard  to  the  testi- 
mony you  are  going  to  put  in  here.  And 
these  valuations  are  the  ones  we  fixed  your 
last  year's  assessment  on."  The  testimony  of 
the  secretary  of  state  board  of  tax  commis- 
sioners is  also  Introduced  for  the  purpose  of 
showing  that  the  attitude  of  a  majority  of 
the  members  of  the  board  was  as  reflected  in 
the  foregoing  quotation. 

The  first  contention  of  the  appellants  is 
that  the  testimony  of  one  of  the  state  tax 
commissioners  and  of  its  secretary,  at  the 
time  of  the  making  of  the  assessment  and  of 
the  hearing  thereon,  was  not  permissible  to 
show  arbitrary  action  on  the  part  of  the  state 
tax  commission  and  of  the  state  board  of 
equalization:  that  an  assessing  officer  can- 
not come  into  court  years  after  the  making 
of  an  assessment  and  attack  his  own  official 
actions  by  testimony  with  respect  to  preju- 
dice which  he  had  towards  dedsloni^  of  the 
courts.  The  case  of  Chicago,  B.  &  Q.  Ry.  Co. 
V.  Babcock,  204  U.  S.  685,  27  Sup.  at.  326,  61 
L.  Ed.  036,  is  dted  and  quoted  as  follows: 

"When  we  tnm  to  the  evidence  there  is  equal 
ground  for  criticism.  The  members  of  the  board 
were  called,  including  the  Governor  of  the 
state,  and  submitted  to  an  elaborate  cross-ez- 
amination  with  regard  to  the  operation  of  their 
mmds  in  valuing  and  taxing  the  roads.  This 
was  wholly  improper.  In  this  respect  the  case 
does  not  diBEer  from  that  of  a  jury  or  an  um- 
pire, if  we  assume  that  the  members  of  the  board 
were  not  entitled  to  the  possibly  higher  im- 
munities of  a  judge.  •  »  *  Jurymen  cannot 
be  called,  even  on  a  motion  for  a  new  trial  in  * 
the  same  case,  to  testify  to  the  motives  and  in- 
fluences that  led  to  their  verdict.  •  •  *  So, 
as  to  arbitrators.  *  »  •  Similar  reasoning 
was  applied  to  a  judge.  •  *  •  A  multitude 
of  cases  will  be  found  collected  in  4  Wigmore, 
Evidence,  §§  2348,  2349.  All  the  often  repeated 
reasons  tor  the  rule  as  to  jurymen  apply  with 
redoubled  force  to  the  attempt,  by  exhibiting 
on  cross-examination  the  confusion  of  the  mem- 
bers' minds,  to  attack  in  another  proceeding 
the  judgment  of  a  lay  tribunal,  which  is  in- 
tended, so  far  as  may  be,  to  be  final,  notwith- 
standing mistakes  of  fact  or  law." 
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[3]  There  Is  no  doubt  bi  our  minds  that 
taxing  and  equalising  otflcers  cannot  be  call- 
ed and  examined,  or  submitted  to  cross-exam- 
ination as  adeerse  party  witnesses,  with  re- 
gard to  the  operation  of  their  minds  In  the 
valuing  and  taTctng  of  roads.  Nor  couTd  they 
impeach  the  restult  of  their  actloas  by  giving 
testimony  of  Improper  motives  on  their  part, 
except  as  to  fraud.  Tlie  record  of  their  pro- 
ceedings, however,  could  be  shown  in  evi- 
dence to  show  that  they  adoptod  a  fundamen- 
tally wrong  principle  upon  which  to  proceed 
t0  value  the  properties.  And  If  they  did 
adopt  such  fundamentally  wrong  principle, 
that  fact  could  be  sliown  also  by  oral  testi- 
mony even  by  members  of  the  board,  as  well 
as  by  the  formal  record  of  their  proceedings. 

At  the  time  the  assessment  was  made  the 
tax  commission  was  composed  of  Messi-s. 
Rockwell,  Carrigan,  and  Frost.  The  state 
board  of  equalization  was  composed  of 
Messrs.  Rocliweli,  Carrigan,  Ross,  and  Clau- 
sen, Mr.  Frost  having  resigned  between  the 
<ilate  of  the  meeting  of  the  tax  commissioners 
in  May  and  the  meeting  of  the  board  of 
equalization  in  September.  Mr.  Koors  waa 
secretary  of  the  tax  commission.  The  only 
witness  called  by  respondent  to  testify  in 
regard  to  the  proceedings  of  the  tax  commls- 
siiHi  and  of  the  equalization  board  were  Mr. 
Rockwell,  former  tax  commissioner,  and  Mr. 
Koors,  former  secretary.  Mr.  Rockwell  tes- 
tified in  substance  that  he  was  a  member  of 
the  board  of  tax  commissioners  for  eight 
years;  that  In  1907  the  old  Railroad  Commis- 
sion valued  the  operating  properties  of  the 
old  Oregon  Railroad  &  Navigation  Company 
at  $19,500,000;  that  at  that  time  there  was 
more  or  less  disagreement  between  the  tax 
commission  and  the  Railroad  Coromls^on  as 
to  the  proper  method  of  valuing  public  util- 
ities, the  tax  commission  maintaining  that 
there  were  two  values,  one  for  rate  making, 
and  one  for  taxation  purposes;  that  accord- 
ingly, after  the  finding  of  the  value  of  the 
Oregon  Railroad  &  Navigation  Company 
made  In  1907,  the  tax  commission  selected 
that  road  to  try  out  the  question  which  led 
to  the  decision  In  the  Clausen  Case,  In  which 
It  was  held  that  the  tax  commission  was 
bound  by  the  valuation  fixed  by  the  Public 
Service  Commission,  that  a  property  had  but 
one  value,  whether  it  be  for  taxation  or  rate- 
making  purposes;  that  he  was  disappointed 
at  this  decision,  and  thought  that  it  was  nec- 
essary for  some  care  to  be  exercised  in  the 
future;  that  accordingly,  wh«i  the  matter 
of  the  assessment  of  the  properties  of  resjwrid- 
ent  for  1912  came  up,  the  tax  commission 
called  upon  the  Public  Service  Commission  to 
furnish  them  with  the  value  of  the  proper- 
ties of  this  company ;  that  the  Public  Service 
Commission  furnished  them  with  the  cost 
figures  as  shown  by  the  books  of  the  cbm- 
.pany,  and  that  Mr.  Falrcblld,  then  a  member 
of  the  Public  Service  Commission,  infomied 
witness  that,  if  the  Commission  were  to  make 


formal  finding  of  ralne,  such  figures  might 
be  the  same.  He  further  testified  that  they 
figured  around,  trying  to  get  something  to 
hang  a  valuation  on,  but  that  there  was  no 
chance  to  do  it  on  a  stock  and  bond  basis, 
because  they  could  never  find  out  what  per- 
centage of  the  bonded  Indebtedness  was  ap- 
portioned to  Wa.shlnston,  or  the  value  of  the 
stock;  that  accordingly  he  personally  adopt- 
ed the  figures  furnished  by  the  Public  Service 
Commission,  and  that  he  would  not  have 
done  this  had  It  not  been  for  the  decision  in 
the  Clausen  Case.  He  testified,  however, 
that  he  did  not  know  what  the  other  mem- 
bers of  the  board  did,  but  spoke  only  for  him- 
self. Upon  cross-examination  Mr.  Ro<*well 
testified  that.  In  his  Judgment,  there  was  a 
dlfl'erence  between  a  taxation  value  and  a 
rate-making  value,  notft'ithstnnding  the  Clan- 
sen  Case  to  the  contrary,  and  that  there  was 
no  chance  to  get  him  In  line  with  the  Clausen 
decision.  In  other  words,  the  effect  of  the 
testimony  of  this  witness  Is  that  he  did  not 
believe  in  the  use  of  the  physical  valuation 
for  ascertaining  the  valuation  for  taxation 
purposes.  The  record  does  not  show  that 
Mr.  Rockwell  entertained  any  feeling  of  hos- 
tility towards  the  respondent,  but  shows 
merely  that  he  was  acrimonious  in  disposi- 
tion towards  the  decision  In  the  dtausen 
Case,  and  that  he  felt  that  that  decision  was 
unfortunate  for  the  railroad  companies  and 
particularly  for  the  respondent  Rockwell 
and  Koors  were  the  only  two  witnesses  con- 
nected with  the  tax  commission  or  board  of 
equalization  whose  testimony  was  introduced 
by  respondent  for  the  purpose  of  Impeaching 
the  assessment  attacked. 

[4]  Mr.  Koors  testified  that  tbe  tax  com- 
mission did  not  pretend  to  make  any  inves- 
tigation with  respect  to  the  fiilr  cash  value 
of  the  properties  of  respondent,  but  that  it 
considered  It  was  bound  by  the  cost  figures 
fumisheid  by  the  Public  Service  Commission, 
and  further  that  the  board  of  equalization 
claimed  that  It  could  not  consider  the  peti- 
tion for  a  reduction  filed  by  the  respondent 
because  It  was  bound  by  the  Clausen  deci- 
sion. All  this  has  to  do  with  mental  process- 
es of  the  members  of  the  boards,  and,  coming 
from  one  who  was  not  a  member,  was  clearly 
testimony  of  his  own  conclusions  and  was  not 
competent  There  was  no  other  testhnony 
than  that  of  Mr.  Koors  as  to  the  m^ital  pro- 
cesses of  the  other  members  of  the  tax  com- 
mission and  of  the  equalization  board.  Those 
members  might  possibly  have  testified  for 
themselves  to  the  same  extent  that  Mr.  Rock- 
well testified  as  to  the  principle  they  adopt- 
ed in  arriving  at  the  assessment  The  ques- 
tion then  to  be  determined  is  whether  the 
testimony  In  the  record  Is  sufficient  to  show 
arbitrary  action  on  the  part  of  these  two 
boards. 

No  valuation  of  the  new  properties  of  any 
of  the  lines  comprising  the  Oregon-Washing- 
ton  Railroad    &    Navigation   Company  baA 


Digitized  by 


Google 


Wash.)         OREGON-WA8HINOTON  B.  A  KAV.  CO.  r.  THURSTON  COUNTY 


935 


been  made  by  the  Public  ^errioe  Commission. 
At  that  time  there  were  not  available  any 
dgures  showing  the  physical  value  of  these 
lines  or  of  the  additions  and  betterments 
made  to  the  properties  subsequent  to  1907. 
The  tax  commission  accordingly  requested 
the  Public  Service  Commission  to  furnish 
them  with  these  figures.  The  Public  Service 
Commission  sent  an  engineer  to  the  office  of 
the  respondent  for  the  purpose  of  ascertain- 
ing the  cost  of  the  new  properties  from  the 
books  of  the  company.  He  went  and  secured 
figures  which,  after  some  revisions  and 
emendations  by  the  dilef  engineer  of  the 
Public  Service  Oommlssimi  in  conference 
with  the  chief  auditor  of  the  operating  sys- 
tem of  the  respondent,  were  forwarded  to 
the  tax  commission.  In  fact  the  chief  au- 
ditor of  the  respondent,  after  the  engineer 
of  the  Public  Service  Commission  had  taken 
the  figures  from  the  respondent's  boc^s,  made 
a  oorrectl<Hi  in  which  he  increased  the  figures 
very  materially.  The  tax  commission,  after 
deducting  certain  nonoperatlng  properties  in- 
cluded in  the  figures  obtained  from  the  Pul>- 
lie  Service  Commission,  found  a  valuation  of 
substantially  the  same  as  those  cost  figures, 
plus  the  $19,500,000  valuation  placed  upon 
the  pr(H>erties  of  the  old  Oregon  Railroed  & 
Navigation  Company  by  the  Railroad  Com- 
mission in  1907. 

[5]  Notwithstanding  that  respondent  con- 
tends that  the  old  valuation  of  1907  was  some 
$5,000,000  excessive  by  reason  o(f  going  con- 
cern value  or  good  will  value  being  inctuided 
therein,  that  vnfluation  is  not  open  to  attack. 
That  was  the  physical  valuation  placed  upon 
the  old  properties  by  a  tribunal  having  con- 
clusive powers,  subject  only  to  revision  by 
the  courts  In  proper  cases,  so  to  do. 

In  the  Clausen  Case  the  logic  of  the  con- 
struction of  the  two  statutes  of  1907  is  ir- 
refutable, notwithstanding  the  acrimonious 
criticism  of  the  recalcitrant  member  of  the 
tax  comml!>slon.  In  that  case  the  amendment 
to  the  Railroad  Commission  Act  was  com- 
mended  as   follows : 

"The  amendment  to  the  railroad  commission 
act  was  not  only  passed  and  approved  subse- 
quent to  the  passage  of  the  tax  commission  act 
of  1907,  but  as  against  the  uncertain  'book- 
keeping,' 'stock  and  bond,'  and  'capitalization' 
methods  of  ascertaining  value,  to  which  the 
tax  commission  was  empowered  to  resort,  with 
a  view  of  the  property  if  it  deemed  it  necessary, 
the  railroad  commission  was  directed  to  find 
the  actual  value  of  the  property;  not  by  re- 
sort to  bookkeeping  methods  or  at  the  peril 
of  the  fluctuating  stock  market,  but  by  refer- 
ence to  the  cost  of  reproduction ;  not  the 
market  value  of  its  stock,  but  the  real  value 
of  its  property,  considering  its  physical  char- 
acter and  Its  earning  capacity.  In  other 
words,  it  was  provided  that  the  property  of 
railroads  should  be  valued  as  the  stock  of 
the  merchant  or  the  land  of  the  farmer  is 
valued.  Although  we  are  reminded  by  coun- 
sel that  the  taxing  authorities  are  not  bound 
to  consider  physical  value,  but  may  resort 
to  the  'stock  and  bond'  or  'capitalization  of 
earnings'  method  of  taxation,  we  are  undi- 
vided in  our  answer  that  it  was  undoubtedly 
the  intent  of  the  Legislature,  mindful  of  the 


evasions  of  railroad  companies  in  years  past, 
to  avoid  these  methods  and  to  put  them  upon 
the  same  plane  as  the  individual  whose  acre 
is  under  his  feet.  Such  methods  were  and  are 
unfair — unfair  to  both  parties  to  the  tax;  and 
we  may  well  assume  that.  In  passing  the  amend- 
ment to  the  railroad  commission  act,  the  liCgis- 
lature  intended  just  what  it  snid,  that  when 
ascertained,  the  value  fixed  by  the  railroad  com- 
mission, after  a  full  judicial  hearing  and  with 
the  aid  of  its  engineers,  accountants,  experts, 
and  practictd  ond  experienced  men  in  every 
department  of  railroad  engineering,  accounting, 
and  construction,  should  he  binding  and  con- 
clusive upon  tlie  public  and  upon  the  railroad 
companies.  The  Legislature  Intended  that  the 
commission's  findings  should  leave  no  doubt  or 
uncertainty,  and  they  are  conclusive  as  made, 
unless  revised  by  the  courts  in  a  proper  proceed- 
ing." 

Reference  was  also  made  In  that  decision 
to  a  subsequent  act  of  the  Legislature  of 
1011  (page  538,  chapter  117),  reiterating  the 
legislative  will  that,  when  the  Railroad  Com- 
mission (or  Public  Service  Commission  as  It 
now  Is)  shall  have  valued  the  property  of  any 
public  service  company  as  provided  for  there- 
in, "nothing  less  than  the  market  value  so 
found  by  the  Commission  shall  be  taken  as 
the  true  value  of  the  property  of  such  com- 
pany used  for  the  public  convenience  for  the 
purposes  of  assessment  and  taxation." 

We  thus  find  it  to  be  the  undoubted  legis- 
lative will  of  this  state  that  findings  of  the 
Public  Service  Commission  as  to  the  values 
of  public  service  properties  shall  be  conclu- 
sive in  all  proceedings  as  made,  unless  revis- 
ed by  the  courts  in  a  proper  proceeding.  la 
the  Clausen  Cose  we  further  said : 

"The  property  can  have  but  one  true  value, 
whatever  may  be  the  purpose  of  the  investiga- 
tion; whether  it  be  for  the  purpose  of  fixing 
reasonable  rates  for  transportation  of  passen- 
gers, or  carrying  freight,  or  for  the  purpose  of 
taxation,  'the  rule  to  be  applied  in  ascertaining 
the  value  of  the  property  should  be  the  same. 
•  •  •  The  same  property  cannot  rightfully 
be  valued  at  one  sum  for  •  •  *  the  purposes 
mentioned,  and  at  a  different  amount  for  the 
other." 

[6]  In  this  case,  eliminating  the  value  as 
found  by  the  Railroad  Commission  in  1907, 
all  of  the  properties  here  involved  were  new 
properties,  and  had  been  operated  over  a  pe- 
riod of  from  one  to  two  years.  It  was  impos; 
slble  to  ascertain  the  stock  and  bond  value  of 
these  properties  because  the  bonds  had  never 
been  apportioned  to  this  state,  and  the  stock, 
being  owned  by  another  corporation,  the  Ore- 
gon Short  line  Railroad  Company,  was  not 
for  sale.  There  was  likewise  but  little  In- 
formation available  with  respect  to  the  densi-  • 
ty  of  trafllc  or  other  factors  of  that  nature. 
It  is,  of  course,  a  necessary  rule  that.  In  val- 
uing a  railroad,  the  first  Inquiry  is  as  to  its 
actual  cost.  That,  prima  facie,  is  Its  value. 
But  if  it  appears  that  the  actual  cost  was  in 
excess  of  the  necessary  cost,  the  necessary 
cost  Is  the  proper  standard.  If  it  further  ap- 
pears that  the  net  Income  of  the  road  does 
not  amount  to  current  rates  of  interest  on  its 
necessary  cost,  and  Is  not  likely  to  do  so.  or 
if  the  business  of  the  road  Is  likely  to  be  de-- 
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Btroyed  or  impaired  by  competition  or  otlier 
cause,  or  if  the  utility  of  the  road  is  not 
equal  to  Its  cost,  then  its  value  is  less  than 
Its  cost,  and  must  be  determined  by  reference 
to  its  utility  alone.  State  t.  Central  Pac.  R. 
Co.,  10  Nev.  47. 

The  testimony  of  one  other  member  of  the 
state  tax  commission  at  the  time  the  assess- 
ment was  made  (Mr.  Frost)  was  introduced 
by  the  appellants  In  this  case,  and  be  testi- 
fied, among  other  things,  that,  In  bis  opinion, 
until  a  railroad  has  been  in  operation  suffi- 
ciently long  to  permit  an  Intelligent  compre- 
hension of  the  character  and  volume  of  busi- 
ness it  is  going  to  do,  there  Is  only  one  meth- 
od, and  that  is  to  arrive  at  the  physical  val- 
ue, which,  tf  the  railroad  is  new  and  reason- 
able constructed,  is  approximately  the 
amount  of  money  that  has  been  invested  in 
the  construction  and  acquisition  of  the  right 
of  way  and  necessary  station  grounds  and 
terminal  holdings,  and  tronstructlons  and 
equipment  of  the  road.  Obviously,  we  think 
this  is  the  proper  view,  and  shows  that  the 
state  tax  commission  proceeded  upon  the 
only  possible  basis  of  arriving  at  the  value 
of  the  operating  properties. 

[7,  S]  If  the  findings  of  the  PnbUc  Service 
Commission  are  binding  and  conclusive  as  a 
whole,  certainly  they  must  be  as  to  any  p^art 
or  portion  of  the  facts  necessary  to  enter  In- 
to their  conclusions.  Tbey  made  and  furnish- 
ed the  finding  as  to  the  cost  of  these  new  op- 
erating lines  and  the  additions  and  better- 
ments to  the  respondent's  properties;  and, 
moreover,  their  figures  as  to  cost  were  prac- 
tically furnished  and  agreed  to  by  respond- 
ent. It  is  not  contended  by  respondent  that 
it  could  contest  these  figures  as  valuation  for 
rate-making  purposes.  It  is  true  the  cost  fig- 
ures do  not  constitute  complete  evidence  of 
the  true  cash  value,  or  such  value  as  the 
Railroad  Commission  was  required  to  ascer- 
tain, of  operating  railroad  properties,  to  be 
considered  in  making  up  a  proper  and  rea- 
sonable schedule  of  freight  and  passenger 
rates,  nor  do  cost  figures  In  all  cases  repre- 
sent that  value  at  which  the  property  would 
be  taken  tn  payment  of  a  Just  debt  from  a 
solvent  debtor.  In  fact,  the  cost  of  produc- 
tion of  the  new  lines  and  betterments  might 
depreciate  so  that  in  a  few  yearji  the  operat- 
ing properties  would  be  worth  much  less, 
and,  on  the  other  hand,  they  might  enhance 
80  ttiat  in  a  few  years  they  would  be  worth 
much  more.  But  it  is  manifest  that  the  cost 
of  production  within  an  appreciably  short 
time  of  the  time  of  valuation  must  be  a  very 
considerable  element  In  determining  the  true 
cash  value  or  that  value  at  which  the  prop- 
erty would  be  taken  in  'payment  of  a  just 
debt  from  a  solvent  debtor.  If  the  cost  paid 
out  was  not  the  necessary  cost  of  the  produc- 
tion of  the  property.  It  was  incumbent  upon 
the  respondent  to  show  what  unnecessary 
sums  were  paid  out  In  construction  and  ac- 
quisition of  the  properties.  If  there  was  an 
enhanced  value,  it  was  of  course  Incumbent 


upon  the  state  tax  commission  to  ascertain 
the  enhanced  value  and  determine  upon  that 
as  the  true  cash  value  at  the  time  of  the  as- 
sessment. 

The  respondent  did  not  introduce,  or  at- 
tempt to  introduce,  in  evidence  any  testimony 
tending  to  show  that  the  cost  figures  furnish- 
ed by  it  to  the  Public  Service  Commission, 
and  by  that  board  to  the  tax  commission, 
were  not  the  necessary  costs  of  constructioa 
and  acquisition  of  their  properties,  or  that 
they  were  not  Judiciously  and  soundly  expend- 
ed. All  that  they  attempted  to  Introduce  was 
testimony  of  alleged  valuation  experts,  giv- 
ing their  conclusions  as  to  the  values  of  the 
various  operating  properties  of  respondent 
based  upon  certain  methods  of  calculation. 
These  methods  In  some  Instances  show  them- 
selves to  be  inconclusive  because  in  th^r  tes- 
timony they  assume  that,  if  certain  theories 
be  adopted,  then  a  certain  value  is  arrived 
at;  and  if  certain  other  theories  be  adopted, 
then  their  valuation  is  another  figure;  and 
none  of  them  agree.  The  properties  of  re- 
spondent were  assuredly  operating  proper- 
ties. They  were,  with  but  a  few  exceptions, 
none  of  them  abandoned  properties,  and  these 
we  may  assume  were  eliminated  by  the  fact 
that  valuation  arrived  at  by  the  tax  commis- 
sion was  somewhat  less  than  the  cost  figures 
obtained  from  the  Public  Service  Commis- 
sion; and,  whatever  the  theories  of  the  so- 
called  experts  in  arriving  at  the  values  of 
the  property,  the  method  of  obtaining  the 
same  Is  practically  fixed  by  the  statute  in 
this  state,  and  few  of  them  in  their  theories 
conformed  to  the  statute. 

In  Ntl.  Lum.  &  Mfg.  Co.  v.  Ghehalis  Coun- 
ty, 86  Wash.  483,  150  Pac.  1164,  we  had  be- 
fore us  the  question  of  the  correctness  of  an 
assessment  made  upon  a  sawmill  plant.  The 
assessor  adopted  the  depreciated  value  of  the 
plant  as  found  by  an  appraisal  company. 
The  company  claimed  that  this  was  not  a 
correct  method  of  valuation.    We  said: 

"Finding  the  new  replacement  value,  and 
then  deducting  from  this  the  amount  of  the  de- 
preciation, is  one  way  of  finding  the  actual 
value.  The  new  replacement  value,  less  the  de- 
preciation, would  give  the  depreciated  value." 

That  would  be  true  in  the  instant  case. 
But  there  was  no  testimony  ottered  as  to  de- 
predated value,  and  therefore  the  tax  com- 
mission could  only  find  a  new  replacement  or 
reproduction  value,  and  that  value,  when 
there  was  nothing  else  shown  or  capable  of 
ascertainment  than  the  original  cost  of  con- 
struction and  acquisition  of  properties  with- 
in a  very  short  time  thereof,  ought  to  be  con- 
sidered the  principal  factor  in  determining 
the  true  cash  value.  In  fact  there  was  noth- 
ing else  to  do. 

[>,  tO]  We  are  utterly  unable  to  ascertain 
upon  what  basis  the  trial  court  arrived  at 
his  valuation.  It  is  considerably  higher  than 
the  valuations  placed  upon  the  property  by 
the  respondent's  experts  without  any  analy- 
sis showing  his  revisions  thereof,  and  Is  a 
little  more  than  10  per  cent,  lower  than  the 
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valuation  Oxed  by  the  state  tax  commission 
and  tbe  board  of  equalization.  It  la  too  well 
established  In  this  state  that  the  principle 
governing  such  cases  as  this  Is  that,  In  an 
Independent  proceeding  attacking  the  assess- 
ment findings  of  assessment  boards  or  offi- 
cers, courts  will  not  consider  complaints  as 
to  tixe  results  reached  by  the  legal  taxing 
officers  except  those  based  on  fraud  or  the 
clear  adoption  of  a  fundamentally  wrong 
principle,  to  require  any  citation  of  prece- 
dent. And  it  has  been  well  established  that, 
where  the  complaint  is  merely  as  to  overval- 
uation, unless  the  excessive  valuation  Is  so 
great  as  to  clearly  manifest  arbitrary  con- 
duct or  fraud  on  the  part  of  the  assessing 
officers,  such  assessments  wUl  not  be  over- 
turned. There  is  not  sufficient  evidence  In 
this  record  to  overthrow  the  presumption 
that  the  assessing  l>oards  acted  In  good  faith, 
or  to  show  that  their  actions  were  arbitrary 
and  erroneous.  Since  we  are  unable  to  as- 
certain upon  what  basis  the  trial  court  ar- 
rived at  the  valuation  made  by  It  by  any 
analysis  of  the  testimony  in  this  regard,  we 
are  forced  to  the  view  that  the  assessment 
and  equalization  thereof  made  by  the  state 
tax  commission  and  the  state  board  of  equal- 
ization should  stand. 

[11]  As  to  the  charge  of  discrimination 
against  the  respondent  and  In  favor  of  the 
Milwaukee  and  Northern  Pacific  Companies, 
the  only  showing  made  by  respondent  in  that 
regard  is  that  the  Milwaukee  secured  a  re- 
duction of  approximately  14.7  per  cent,  from 
cost  of  their  new  lines  and  the  Northern  Pa- 
cific a  reduction  of  $4,000,000  from  cost  of 
their  newly  constructed  lines  prior  to  1912, 
which  had  not  been  valued  by  the  Public 
Service  Commission. 

It  Is  contended  that  the  testimony  of  Mr. 
Rockwell  vitiates  the  assessment  of  the  re- 
spondent's property,  which  was  not  reduced 
from  its  cost  price,  it  being  as  follows: 

"When  we  came  to  equalize  them  we  fixed 
the  value  at  the  value  found  by  the  Public  Serv- 
ice Commission.  There  might  have  been  some 
little  change  by  reason  of  the  deduction  of  non- 
operating  property  that  was  assessed  locally. 
We  allowed  a  substantial  reduction  from  the 
cost  of  the  Milwaukee  because  the  Public  Serv- 
ice Commission  never  had  valued  the  Milwaukee, 
and  we  did  not  attach  much  importance  to  their 
cost  figures." 

And  therefore  it  Is  argued  that  it  appears 
that,  in  assessing  these  new  properties,  cost 
controlled  in  the  case  of  the  Oregon-Wash- 
ington Railroad  &  Navigation  Company  but 
was  regarded  of  little  Importance  In  the  case 
of  the  Milwaukee,  while  the  reduction  in  the 
Northern  Pacific's  case  is  not-  explained  at 
all.  But  we  are  not  advised  as  to  whether 
or  not  the  Milwaukee  company  produced  evi- 
dence which  justified  the  equalization  in  its 
case  and  the  Northern  Pacific  In  its  case.  In 
any  event  the  presumption  as  to  the  regular- 
ity and  good  faith  of  the  assessments  attach- 
es. And  so  far  as  the  difference  between 
the  values  Is  concerned,  the  well-established 


rale  In  this  case  is  as  stated  In  Doty  Lum. 
te  8.  Co.  V.  Lewis  County,  60  Wash.  428,  111 
Pac  562,  Ann.  Caa  1912B,  870: 

"The  assessment  of  the  property  of  others  at 
a  lower  proportion  of  its  value  than  that  of  a 
complaining  taxpayer,  which  is  not  assessed 
at  more  than  its  cash  value  as  required  by  law 
does  not  make  the  tax  invalid,  unless  the  as- 
sessment was  fraudulently  made." 

That  the  assessment  here  was  fraudulent- 
ly made  we  cannot  perceive. 

We  are  convinced  that  the  decree  of  the 
trial  court  was  erroneous,  and  must  be  re- 
versed. 

Reversed. 

ELLIS,  C.  X,  and  MORiRIS,  MAIN, 
PARKER,  FULLERTON,  and  WEBSTER, 
JJ.,  concur. 


(98  Wash.  301) 
DICKSON  ▼.  DARNELL  et  aL     (No.  13740.) 


(Supreme  Court  of  Washington. 
1917.) 


Sept  17, 


1.  Contracts  «=»169— Orai;— Constbxtctiow— 

SDRROUNniNO  ClROTTMSTANCES. 

In  construing  an  oral  contract,  the  terms  of 
which  are  disputed,  the  intention  of  the  parties 
must  be  ascertained,  not  only  from  their  testi- 
mony, but  by  consideration  of  the  circumstances 
surrounding  the  contract  and  the  conduct  of  the 
parties  before  dispute. 

2.  CONTBACTB   <S=>322(3)— CONSTRUCTION— EVI- 
DENCE. 

In  an  action  to  recover  under  a  contract 
whereby  plaintiff  purchased  horses  for  defend- 
ants which  were  intended  for  resale  to  the 
French  government,  evidence  held  to  show  an 
agreement  that  the  inspection  of  French  repre- 
sentatives should  be  final  as  to  the  grade  of  the 
horses,  and  that  defendants  should  not  be  lia- 
ble for  the  price  of  those  rejected. 

3.  Appeal  and  Error  <8=»1008(1)— Review— 
Findings  of  Trial  Court. 

Findings  of  fact  by  the  trial  court  are  en- 
titled to  great  weight,  though  the  case  be  tried 
de  novo  on  appeal. 

4.  Contracts    *=>284(4)—CoN8TRTJ0Tiow— In- 
spection. 

Where  plaintiff  purchased  horses  for  defend- 
ants, which  were  to  be  resold  to  the  French  gov- 
ernment, and  it  was  agreed  that  the  determina- 
tion of  the  French  ips^ectors  should  be  final,  the 
inspector's  determination  cannot  be  impeached, 
in  the  absence  of  fraud,  collusion,  or  palpable 
arbitrary  action,  and  hence  plaintiff  cannot  es- 
cape the  force  of  such  inspection  by  contending 
he  was  not  bound  thereby. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  W.  A.  Huneke,  Judge. 

Action  by  M.  M.  Dickson  against  D.  Dar- 
nell and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal  Reversed  and  re- 
manded, with  directions. 

Post,  Russell,  Carey  &  Higgins,  of  Spokane, 
for  appellants.  !Merrltt,  Lantry  &  Merrltt, 
of  Spokane,  for  respondent. 

ELLIS,  C.  J.  Action  for  ?l,04e.50,  with 
Interest,  claimed  to  be  due  under  an  oral  con- 
tract pursuant  to  which  plaintiff  purchased 
for  defendants  certain  horses  for  resale  to 
the  French  Republic.     Defendants  counter- 
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claimed,  demanding  ft  Jndgtnent  against  plaln- 
Uff  for  11.303.66,  wtth  interest. 

The'  main  controversy,  as  we  view  It,  re- 
lates to  the  terms  at  the  contract.  It  Is  not 
controverted  that  the  horses  were  to  meet 
certain  spedticatlons ;  but  plaintiff  claims 
that  there  was  no  agreement  as  to  who 
should  detennine  whether  in  fact  they  did  so 
or  not,  while  defendants  claim  that  It  was 
agreed  that  the  French  Inspectors  should  be 
the  final  arbiters  of  that  question.  Since 
shortly  after  the  outbreak  of  the  present  war 
in  Europe  defendants  have  been  furnishing, 
under  contract,  horses  to  the  French  gov- 
ernment. Their  mode  of  operation  was  to 
select  some  center,  as  In  this  instance  Spo- 
kane, as  a  purchasing  point.  They  would 
then  deposit  In  some  bank  money  estimated 
to  be  sutticlent  to  meet  purchases  in  the  sur- 
rounding territory.  Local  horse  buyers 
would  then  be  employed  to  canvass  the  re- 
gion and  purchase  horses,  paying  therefor  by 
checking  on  defendants'  bank  account. 

In  the  early  part  of  1915,  defendant  Dar- 
nell, representing  his  firm,  came  to  Spokane, 
made  the  necessary  banking  arrangements 
with  the  Spokane  &  E<astem  Trust  Company, 
and  through  one  Smith,  assistant  cashier  of 
that  bank,  got  in  touch  wltli  certain  local 
horsemen,  among  them  the  plaintiff.  Plain- 
tiff had  been  dealing  in  horses  for  years,  and 
Just  prior  to  this  time  had  been  buying  for 
one  Franchen,  who  was  collecting  horses  in 
the  vicinity  of  Spokane  for  defendants. 
Plaintiff,  desiring  to  deal  with  defendants  di- 
rect, sought  the  introduction  to  Darnell 
through  Smith.  Smith  and  several  horse 
buyers  beside  plaintiff  were  present  when  the 
oral  contract  between  plaintiff  and  Darnell 
was  made.  Darnell  told  plaintiff  what  the 
specifications  were  for  three  classes  of  hors- 
es, known  as  "Class  AA^"  "Class  A,"  and 
"Class  C."  Plaintiff  claims  that  at  the  time 
be  made  a  notation  of  these  for  bis  own  con- 
venience, but  the  memorandum  was  not  pro- 
duced at  the  trial.  Since  there  is  no  ma- 
terial controversy  as  to  what  these  specifica- 
tions were,  we  shall  not  set  them  out.  Dar- 
nell testified,  and  the  fact  is  not  disputed, 
that  they  were  the  specifications  furnished 
him  by  the  French  government.  The  horses, 
of  whatever  class,  were  to  be  sound  and  with- 
out blemish.  It  was  agreed  that  plaintiff  was 
to  purchase  horses  meeting  these  specifica- 
tions, and  be  was  authorized  to  pay  for  them 
by  drawing  on  defendants'  bank  account.  He 
was  personally  to  pay  his  own  incidental  ex- 
penses. Defendants  were  to  pay  the  freight 
on  all  horses  purchased  by  plaintiff  and  ac- 
cepted, If  they  were  billed  direct  to  Jersey 
City,  N.  J.,  with  a  provision  for  unloading  at 
Spokane  for  inspection.  For  all  horses  meet- 
ing the  specifications,  defendants  were  to  pay 
plaintiff  agreed  prices  per  head  as  follows: 
Class  AA,  $155 ;  Class  A,  $135 ;  and  Class  C, 
$110.  Plaintiff's  compensation  was  to  be  the 
profit  he  could  make  by  purchasing  horses  be- 
low these  agreed  prices.     Up  to  this  point 


them  Is  practically  no  disagreement  as  to 
what  the  contract  was.  We  shall  later  no- 
tice the  evidence  as  to  inspection. 

Plaintiff  bought  40  horses,  issuing  In  pay- 
ment checks  aggregating  $4,133.50  against  de- 
fendants' bank  account.  The  last  bunch  of 
these  horses  was  shipped  to  Spokane  about 
November  26  or  27,  1915,  where  they  remain- 
ed in  plaintiff's  custody.  He  paid  the  ex- 
pense of  their  care  by  drawing  on  defend- 
ants' bank  account.  About  December  20th. 
and  again  about  a  week  later,  representa- 
tives of  the  French  government  made  two  in- 
spections of  the  horses  and  accepted  in  all 
20  horses  as  being  within  the  spedfi cations. 
These  Y^'ere  classed  and  priced  as  follows: 

3  Class  AA  at  $155  each $    46.'>.00 

11  Class  A     at  $1.15  each 1.4S5.00 

6  Class  C     at  $110  each 600.00 

Total  $2,610.00 

The  remaining  20  horses  were  rejected. 
PlaiutifF  claimed  that  the  horses  were  up  to 
the  speclHcntlons  and  should  have  been  ac- 
cepted. Defendants  claimed  that  the  French 
inspection  settled  that  matter.  Meanwhile 
the  horses  were  being  kept  at  Spokane  at 
plaintiff's  charge  for  feed  and  care.  Finally 
a  stipulation  was  executed,  on  January  14. 
1016,  under  which  defendants  deimslted  $1,- 
250  with  the  Spokane  &  Eastern  Trust  Com- 
pany to  secure  plaintiff,  and  the  rejected 
horses  were  surrendered  to  the  defoudauts, 
and  subseiiuently  sold  at  public  auction  for 
$1,190.  Plaintiff's  claim  In  this  action  Is 
that  all  of  the  40  horses  should  have  been 
accepted  and  so  classified  as  to  make,  at  the 
agreed  prices,  an  aggregate  value  of  $3,180. 
and  that  he  was  entitled  to  $1,(M6.50,  the 
difference  between  that  aggregate  and  the 
$4,133.50  which  he  paid  for  the  horses  by 
cliecks  on  defendants'  account 

At  the  trial  it  was  admitted  that  one  horse, 
for  lack  of  height,  did  not  come  within  the 
siiedfications.  Both  parties,  between  the 
time  of  the  last  French  Inspection  and  the 
sale  of  the  rejected  horses,  had  the  rejected 
horses  examined  by  experienced  horsemen, 
who  testified  at  the  trial.  Much  evidence 
was  Introduced  as  to  whether,  in  the  opin- 
ion of  these  witnesses,  the  rejected  horses 
met  the  specifications;  but,  as  we  view  the 
case,  it  is  not  necessary  to  examine  this  evi- 
dence in  detail.  The  court  found  that  39  of 
the  horses  were  within  the  specifications, 
and  should  have  been  so  classified  and  priced 
as  to  give  a  total  value  of  $4,965.  He  further 
found  that  the  remaining  horse  was  of  the 
value  of  $130,  making  the  value  of  all  of  the 
horses  $5,095.  Deducting  the  $4,133.50  paid 
for  the  horses,  the  court  concluded  that  plain- 
tiff was  entitled  to  judgment  for  ;?961.50. 
Judgment  went  accordingly.  Defendants  ap- 
pealed. 

[1,2]  As  before  stated,  appellants'  main 
contention  is  that  it  was  understood  from  the 
beginning  that  the  decision  of  the  French  In- 
spectors should  be  final  as  to  whether  the 
horses  caiue  up  to  the  specifications.    We  re- 
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gard  this  as  the  cradal  question  In  the  case, 
and  we  shall  therefore  discuss  the  evidence 
touching  It  in  some  detail.  Biespondent  tes- 
tified that  be  was  to  take  care  of  the  horses 
that  did  not  come  up  to  spedflcatlon,  that  he 
was  to  take  them,  pay  for  them,  and  keep 
them,  r^aylng  the  money  he  bad  paid  for 
them,  together  with  freight  and  feed  up  to 
the  time  they  were  ready  for  delivery.  At 
first  he  testiUed  In  substance  that  he  did  not 
know  the  horses  were  being  purchased  for 
resale  to  the  French  Republic,  and  that  noth- 
ing was  said  as  to  who  should  inspect  them. 
Though  his  testimony  on  this  point  was  re- 
luctantly given,  he  finally  admitted  that  be 
bad  learned  before  be  entered  Into  the  con- 
tract that  appellants  were  buying  horses  for 
the  French  government,  and  that  he  suppos- 
ed some  one  representing  the  French  govern- 
ment would  come  and  inspect  them.  His  own 
testimony  convinces  us  that  he  knew  the 
horses  were  being  purchased  for  resale  to  the 
P'rcnch  government,  and  were  intended  for 
use  In  the  war,  and  that  he  must  have  known 
that  they  would  not  be  accepted  for  the  piir- 
pose  for  which  they  were  bought  unless  pass- 
ed by  the  Inspectors  for  the  French  govern- 
ment. One  De  Spain,  a  silent  partner  of  re- 
spondent, who  purchased  most  of  the  horses 
and  testified  that  he  was  to  get  a  share  of 
the  profits,  testified  that  he  also  had  former- 
ly purchased  for  Franchen,  and  at  the  time 
understood  that  he  was  buying  for  the 
French  government,  and  that  Franchen  gave 
Darnell  checks  for  the  horses;  that  when 
buying  for  Dickson  he  knew  that  Dickson 
bad  an  arrangement  with  Darnell,  Love,  and 
Meek,  and  that  they  were  buying  for  the 
French  government.  De  Spain  had  nothing 
to  do  with  the  making  of  tbe  contract  and 
was  not  present  when  It  was  made.  It  is 
clear  that  his  Information  as  to  the  matter 
was  secured  from  respondent.  One  Hunter, 
a  horse  buyer,  who  was  present  when  the 
contract  here  involved  was  made,  testified 
that  he  was  Interested  In  this  case,  because 
he  had  a  case  pending  against  appellants  in- 
volving the  same  question,  and  admitted  that 
either  before  or  at  the  time  of  the  meeting 
when  tbe  contract  was  made  the  buyers  pres- 
ent were  told  tliat  French  Inspectors  would 
come  to  Inspect  the  horses,  and  that  those 
that  were  accepted  would  go  on,  and  those 
that  were  not  accepted  would  not  go  on. 
Smith,  who  was  present  when  the  contract 
was  made,  testified  that  In  tlie  conversation 
it  was  stated  that  the  horses  were  to  be  ex- 
amined by  French  inspectors.  He  also  was 
Interested,  in  that  he  had  an  agreement  with 
respondent,  made  in  consideration  of  bis  in- 
troduction of  respondent  to  Darnell,  to  re- 
ceive from  respondent  f3  per  bead  for  tbe 
horses  Inspected  and  accepted  by  the  French 
inspectors.  Apiwllaut  Darnell,  in  response  to 
a  question  by  the  court  as  to  what  was  said 
about  Inspection,  stated: 

"The  conversation  was  nothing  more  than  that 
these  horses  were  to  be  bought  and  brought  here 


and  inspected  by  the  inspectors  of  the  French 
Republic.  *  *  *  It  was  mutually  understood, 
as  far  as  I  knew." 

And  again: 

"Q.  Who  was  to  determine  whether  a  horse 
was  Class  C,  or  A,  or  AA,  or  any  other  class? 
A.  The  French  inspector,  of  course." 

And  again  on  cross-examination: 
"Q.  As  I  remember  your  testimony,  you  don't 
remember  that  there  was  anything  mentioned,  at 
the  time  you  were  talking  with  Mr.  Dickson, 
that  the  horses  must  be  inspected  by  the  French 
inspectors?  A.  That  was  the  understanding; 
that  tlicy  were  to  be  inspected  by  the  French  in- 
spectors. Q.  How  did  it  become  the  understand- 
ing? A.  Because  Mr.  Dickson  knew  we  were 
bandling  horses  to  be  placed  before  tbe  French 
inspectors." 

Finally,  the  court  seeming  still  in  doubt  as 
to  what  he  had  said,  remarked: 

"The  Court:  I  understood  that  he  did  not  re- 
member anything  specifically  being  said  as  to 
who  was  to  pass  on  the  Class  A,  or  AA,  or  0 
grade  of  horses. 

"Mr.  Post:  That  Is  not  the  way  I  understood 
him.  He  said  that  only  as  to  the  rejects,  what 
was  to  be  done  with  them. 

"The  Court:  What  ^id  you  say  on  that  sub- 
ject, Mr.  Darnell?  A.  I  said  that,  as  far  as 
the  inspection  was  concerned,  the  horses  were 
all  to  be  passed  on  by  the  inspectors  of  the 
French  Republic. 

"Mr.  Post:  Did  you  say  that  to  Mr.  Dickson, 
or  not;  did  you  tell  him  that?  A.  Yes,  sir; 
I  never  said  anything  else  to  any  one,  except 
that  the  inspection  would  be  by  the  French  in- 
spectors. I  never  had  inspected  any  horses  for 
any  one.  Q.  I  am  not  asking  what  you  said  to 
anybody  except  to  Mr.  Dickson.  A.  Yes,  sir; 
he  knew  tbey  would  be  inspected  by  the  French 
inspectors. 

''The  Court:  I  understood  you  to  say  that  you 
did  not  remember  anything  specifically  that  was 
said  about  the  inspection  ot  these  horses  and 
their  grading  into  the  A,  AA,  and  O  classes; 
now,  perhaps  I  misunderstood  you?  A.  Well, 
that  classification  was  in  the  specifications,  your 
honor ;  I  gave  him  the  specifications  of  the  dif- 
ferent classifications,  as  nearly  aa  I  could  give 
them. 

"Mr.  Post :  I  did  not  hear  him  say  what  your 
honor  suggested. 

"The  Court:  I  may  have  misunderstood,  but 
that  is  the  way  I  got  it.  A.  I  gave  Mr.  Dickson 
all  the  information  I  could  in  regard  to  tbe 
best  class  of  horses  to  buy,  as  nearly  as  I  could, 
what  would  be  liable  to  be  accepted." 

The  contract  being  oral  and  Its  terms  dis- 
puted, it  is  elementary  that  the  intention  of 
the  parties  must  be  ascertained,  not  only  by 
their  testimony,  but  by  considering  that  testi- 
mony in  tbe  Ilgtbt  of  the  surrounding  circum- 
stances, and  the  puriwee  of  the  contract  at 
the  time  it  was  made,  and  the  conduct  of  the 
parties  before  the  dispute  arose.  Tbese 
things  must  be  considered  as  to  showing  the 
probability  as  to  what  the  contract  was.  Mc- 
Cowan  v.  Northeastern  Siberian  Co.,  41  Wash. 
675,  84  Pac.  614.  The  parties  were  experi- 
enced horsemen,  dealing  at  arm's  length. 
They  undoubtedly  knew  that  the  question  as 
to  whether  the  horses  came  up  to  the  speci- 
fications would  be  a  vital  matter  to  both  par- 
ties. That  It  is  a  debatable  question  Is  glar- 
ingly evident  from  tbe  testimony  of  some  13 
witnesses  who  testified  in  this  case. 

[3]  That  an  inspection  of  the  horses  for 
tlie  purpose  of  determining  whether  they  met 
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the  speclflcatlon  was  Intended  la  further 
shown  by  the  fact  that  after  their  arrival  In 
Spokane  respondent  waited  nearly  a  month 
for  the  arrival  of  the  French  Inspectors.  Dur. 
Ing  this  delay  he  did  not  Inform  appellants 
that  he  was  not  concerned  with  the  lnsi)ec- 
tors  and  would  not  be  bound  by  their  deci- 
sion, as  he  now  claims.  Neither  did  he  de- 
mand that  appellants  accept  the  horses  as 
meeting  the  ^)eclflcatlans,  nor  that  appel- 
lants Inspect  the  horses  themselves.  He  was 
present  at  the  French  Inspection  for  at  least 
a  part  of  the  time,  and  his  silent  partner,  De 
SiMln,  was  present  at  both  Inspections  and 
assisted  therein.  Not  until  after  the  final  in- 
spection, and  the  rejection  by  the  French  in- 
spectors of  the  20  horses,  did  reqwndent  as- 
sert that  na  inspection  was  agrreed  upon. 
Weighing  all  of  the  evidence  in  the  light  of 
these  circumstances,  and  considering  the  very 
purpose  of  the  contract  and  of  the  known  use 
to  which  the  horses  were  to  be  put,  we  can- 
not escape  the  conclusion  that  it  was  under- 
stood from  the  beginning  that  the  horses 
purchased  were  to  be  subject  to  the  French 
inspection  whicb  was  to  be  binding  upon  both 
parties.  Thou(^  the  findings  of  the  trial 
court  are  entitled  to  great  weight,  the  case 
is  here  for  a  trial  de  novo,  and  we  are  con- 
strained to  the  view  that  the  evidence  pre- 
ponderates against  the  findings  of  the  trial 
court  on  this  question. 

[4]  It  is  a  well-established  rule  that,  where 
parties  to  a  contract  of  sale  agree  that  the 
quality  of  the  thing  sold  shall  be  determined 
by  an  Inspection  to  be  made  by  a  particular 
person,  or  a  person  holding  a  particular  posi- 
tion, such  determination  Is  conclusive  upon 
the  parties,  and  cannot  be  Impeached,  except 
for  fraud,  collusion,  or  palpably  arbitrary 
action.  Canton  Lumber  Co.  v.  Liller,  107 
Md.  146,  68  AU.  500 ;  Nofslnger  v.  Ring,  71 
Mo.  149,  36  Am.  Rep.  456;  Del  Bondlo  v. 
Dold  Packing  Co.,  79  Mo.  App.  465;  Chapman 
V.  K.  C,  C.  &  S.  Ry.  Co.,  114  Ma  542,  21  S. 
W.  858;  Savercool  v.  Farwell,  17  Mich.  308; 
Texas  Star  Flour  Mills  Co.  v.  Moore  (C.  C.) 
177  Fed.  744;  Citizens' -Ind.  Mill  &  Bl.  Co.  v. 
Perkins  (Okl.)  152  Pac.  443;  Lucas  Coal  Co., 
V.  Del.  &  n.  Caual  Co.,  148  Pa.  227,  Si  Atl. 
990;  EnQ>son  Packing  Co.  v.  Clawson,  43 
Colo.  188,  95  Pac.  546;  Brooke  v.  Laurens 
MUUng  Co.,  78  S.  C.  200,  58  S.  E.  806,  125 
Am.  St.  Rep.  780;  GraUot  St.  Warehouse  Co. 
V.  Wilkinson,  94  Mo.  App.  528,  68  S.  W.  581 ; 
35  Cyc.  227,  228. 

Respondent  does  not  attadt  either  by 
pleading  or  evidence,  the  fairness  of  the  in- 
spection made  by  the  French  inspectors. 
Apparently  he  has  elected  to  stand  or  fall  by 
his  assertion  that  there  was  no  intention 
that  he  should  be  bound  by  it.  That  the  deci- 
sion of  the  French  inspectors  was  not  In  fact 
arbitrary  is  strongly  supported  by  the  widely 
divergent  views  of  the  several  experts  who  ex- 
amined the  horses  as  to  whether  or  not  they 
met  the  specifications.    It  is  true  that  no  one 


testified  in  specific  terms  that  there  was  an 
express  agreement  that  the  French  inspection 
should  be  final  and  concluslTe  That,  how- 
ever, is  a  matter  of  intention,  to  be  gathered 
from  all  that  was  said  and  done  and  from 
the  circumstances  and  purpose  of  the  agree- 
ment. It  would  be  an  idle  thing  for  the  par- 
ties to  have  made  an  arrangement  for  the  in- 
spection, as  is  clearly  borne  out  by  this  rec- 
ord, if  tjie  result  could  be  set  aside  upon  the 
mere  assertion  of  one  of  the  parties  that  he 
would  not  be  bound  by  it  Chapman  v.  K. 
C,  C.  &  S.  Ry.  Co.,  supra;  Saveroo<d  y.  Far- 
well,  supra. 

Appellants  In  their  answer  alleged  that 
they  have  paid  $770.15  for  freight,  feed,  and 
care  of  the  horses.  This  allegation  was  clear- 
ly made  with  reference  to  both  accepted  and 
rejected  horses.  The  only  testimony  as  to 
such  excuse  was  that  of  respondent.  He 
stated  that  he  had  drawn  on  appellants'  bank 
account  in  the  sum  of  1618.05  to  pay  for  the 
feeding  and  care  of  the  horses  after  their 
arrival  in  Spokane.  There  was  no  evidence 
whatever  as  to  what  was  expended  for 
freight.  There  Is  no  evidence  or  admission  in 
the  pleadings  from  which  we  can  determine 
'with  absolute  accuracy  the  cost  of  caring  for 
the  20  rejected  horses,  which.  In  the  absence 
of  testimony  as  to  freight,  is  the  only  ex- 
penditure chargeable  to  respondent  We  shall 
assume,  therefore,  that  of  this  ?618.05,  which 
respondent  paid  out  of  appellants'  money, 
one-half  should  be  chargeable  to  the  care  of 
the  20  rejected  horses.  As  before  stated,  re- 
spondent paid  of  appellants'  money,  for  the 
purchase  of  the  40  horses,  $4,133.50.  Add  to 
(his  one-half  of  the  expense  for  care  and 
feeding,  $309,  makes  a  total  of  $4,442.50. 
Twenty  horses  were  accepted,  at  an  aggre- 
gate valuation  of  $2,610;  the  remaining  20 
were  sold  at  public  auction  for  $1,190 — mak- 
ing a  total  of  $3,800  to  be  credited  to  respond- 
ent Appellants  are  entitled,  therefore,  to 
recover  on  their  oounterclaim  the  difference 
between  these  amoants,  or  $642.50.  Appel- 
lants are  entitled  to  withdraw  the  deposit 
made  under  the  stipulation. 

The  judgment  Is  reversed,  and  cause  Is  re- 
manded, with  direction  to  enter  Judgment  in 
accordance  with  this  opinion. 

MAIN,  CHADWICK,  and  WEBSTER,  JJ„ 
concur. 


(98  Wftsh.  290) 
OITT  OF  SEATTLE  ▼.  BROOKINS. 
(No.  14031.) 

(Supreme  Court  of  Washington.     Sept  14, 
1917.) 

1.  Intoxicating  Liquors  ^s>112  —  Obdi- 

NANCB    PROHIBITINO    POSSESSION    OF    LiQ- 
UOB. 

The  city  of  Seattle  bad  power  to  pass  an 
ordinance  prohibiting  a  person  from  having 
in  his  possession  more  than  two  quarts  i^  in- 
toxicating liquor  other  than  beer. 


«s»For  other  cases  see  same  topic  and  KEY-NUMBER  la  all  Key-Numbered  Otceett  and  ladtZM 
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2.  Intoxicating  Liquors  «=s>112  —  Contkol 

BT   MUNICIPAUTIES— StATUTK. 

The  state,  by  the  passage  of  Rem.  Code  1915, 
i  6262—1  (initiative  measure  No.  3,  Laws  1915, 
p.  2),  did  not  remove  the  subject  of  intoxicat- 
ing liquors  from  the  control  of  municipalities. 

3.  Intoxicating  Liquors  <g=9l5— Police  Pow- 
er OF  State  and  Municipality— Prohibi- 
tion or  Possession. 

In  the  exercise  of  the  police  power,  It  to 
within  the  powers  of  the  Legislature  of  the 
state  or  a  municipality  to  prohibit  the  posses- 
sion  of  intoxicating  liquor  in  excess  of  a  speci- 
fied amount  irrespective  of  the  intent  of  the  pos- 
BesBor. 

4.  Intoxicatirg  Liquors  «=3236(5)— Illeqal 
Possession— EviDBNCB— Admission  to  Sus- 
tain Conviction. 

The  admission  by  defendant  that  two  quarts 
of  whisky  and  half  a  quart  of  absinthe  taken 
from  a  safe  by  officers  were  in  his  possession 
was  sufficient  to  sustain  his  conviction  of  hav- 
ing had  in  his  possession  more  than  two  quarts 
of  intoxicating  liquor  other  than  beer,  con- 
trary to  ordinance  of  the  city. 

5.  Intoxicating  Liquors  <S=>236(5)— Illegal 
Possession— SuFPiciENCT  of  Evidence. 

In  a  prosecution  for  violating  a  city  ordi- 
nance by  having  in  his  possession  more  than 
two  quarts  of  intoxicants  other  than  beer,  evi- 
dence heid  to  justify  finding  that  three  pints 
of  whisky  in  the  storeroom  of  the  club  of  which 
defendant  was  manager  and  one  pint  behind  the 
softHdrink  bar  were  in  his  possession. 

6.  Criminal  Law  <8=s>1170(1)  —  Appeal  — 
Harmless  Error. 

The  ownership  of  the  liquor,  under  the  or- 
dinance, being  entirely  immaterial,  error  in 
refusing  to  permit  defendant  to  testify  as  to 
a  conversation  with  officers  at  his  arrest  relative 
to  the  ownership  of  the  liquor  was  harmless. 

7.  Criminal  Law  <S=»1172(1)  —  Appeal- 
Harmless  Error. 

In  such  prosecution,  the  inadvertence  of  the 
court,  in  stating  the  charging  part  of  the  com- 
plaint to  the  jury,  in  saying  that  defendant  was 
charged  with  having  had  the  liquor  in  his 
possession  at  222  Occidental  avenue,  though  the 
complaint  charged  and  the  evidence  showed 
that  the  liquor  was  found  at  216  James  street, 
was  harmless. 

8.  Intoxicating  Liquors  ®=»139  —  Illegal 
Possession — Ownership  of  Liquor. 

In  a  prosecution  for  violating  an  ordinance 
of  a  city  by  having  in  possession  more  than 
two  quarts  of  intoxicating  liquor  other  than 
beer,  the  ownership  of  the  liquor  found  in  de- 
fendant's possession  was  immaterial. 

Department  1.  Appeal  from  Superior 
Court,  King  County. 

-Hence  Brookins  was  convicted  of  having 
had  in  possession  more  than  two  quarts  of 
Intoxicating  liquor  other  than  beer,  contrary 
to  an  ordinance  of  the  city  of  Seattle,  aud  Jie 
appeals.    Affirmed. 

Fred  C.  Brown,  of  Seattle,  for  appellant. 
Hugh  M.  Caldwell  and  Thomas  J.  L.  Kennedy, 
both  of  Seattle,  for  respondent. 


MAIN,  J.  The  defendant  in  this  case  was 
charged  by  complaint  in  the  police  court  with 
having  in  his  possession  more  than  two 
quarts  of  intoxicating  liquor,  other  than  beer, 
contrary  to  an  ordinance  of  the  city  of  Seat- 
tle. The  trial  In  that  court  resulted  In  sus- 
taining the  change,  and  the  defendant  there- 


upon appealed  to  the  superior  court  In  the 
latter  court  the  trial  resulted  In  a  verdict  of 
guilty.  From  the  sentence  and  judgment 
entered  upon  the  verdict  the  appeal  is  pros- 
ecuted. 

The  facts  are  briefly  these:  On  .the  3d 
day  of  May,  1916,  and  for  some  time  prior 
thereto,  tbe  appellant  was,  and  had  been, 
conducting,  as  president  or  manager,  what 
Is  referred  to  as  a  business  men's  club  at 
216  James  street  in  the  dty  of  Seattle.  On 
the  night  of  the  day  mentioned  the  place  was 
visited  by  two  poUce  officers,  and  two  quarts 
of  whisky  and  one-half  quart  of  absinthe 
were  found  in  the  safe  therein,  three  pints  of 
whisky  in  a  storeroom  opening  off  of  the  prin- 
cipal clubroom,  and  one  pint  of  whisky  be- 
hind the  soft-drink  bar.  The  appellant  ad- 
mitted that  the  two  quarts  of  whisky  and  the 
half  quart  of  absinthe  found  in  the  safe  was 
in  his  possession,  but  claimed  that  the  whisky 
was  owned  by  another  party.  As  to  the  three 
pints  of  whisky  in  the  storeroom  and  the 
one  pint  behind  the  bar  he  disclaimed  hav- 
ing any  knowledge. 

[1,2]  The  first  two  points  made  upon  the 
appeal  are:  (a)  That  the  city  had  no  power 
to  pass  the  ordinance  under  which  the  ap- 
pellant was  charged  and  convicted;  and  (b) 
that  the  state,  by  the  passage  of  Initiative 
Measure  No.  3  (Laws  of  1915,  p.  2;  Hem. 
Code,  §  6262 — 1),  expressed  an  intention  of  re- 
moving the  subject  of  Intoxicating  liquors 
from  the  control  of  municipalities.  These 
two  points  are  answered  adversely  to  appel- 
lant's contention  in  the  recent  case  of  City 
of  Seattle  v.  Hewetson,  164  Pac.  234,  and, 
under  the  holding  in  that  case,  the  conten- 
tions are  not  well  founded. 

[3]  The  next  point  is  that  If  the  possession 
of  an  excess  amount  of  intoxicating  liquor 
is  a  substantive  offense,  irrespective  of  in- 
tent, then  the  ordinance  Is  unconstitutional 
and  void.  By  section  20  of  the  ordinance  it 
is  made  unlawful  for  any  person  to  have  in 
his  possession  more  than  one-half  gallon  or 
two  quarts  of  intoxicating  liquor  other  than 
beer.  This  section  of  the  ordinance  is  sub- 
stantially a  re-enactment  of  section  22  of 
Initiative  Measure  No.  3  (Laws  of  1915,  c. 
2),  and  If  one  is  unconstitutional  the  other 
would  be  also.  Legislation,  whether  munici- 
pal or  state,  relating  to  intoxicating  liquors, 
is  an  exercise  of  the  police  power.  In  the 
exercise  of  such  power  it  is  within  the  prov- 
ince of  the  Legislature  to  prohibit  the  pos- 
session of  intoxicating  liquor  In  excess  of  a 
specified  amount.  State  v.  Fabbrl,  167  Pac. 
133 ;  Bx  parte  Crane,  27  Idaho,  671, 151  Pa& 
1006;  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup. 
Ct.  273,  31  L.  Ed.  203;  Barbour  v.  State,  146 
Ga.  667,  92  S.  E.  70.  In  the  last  case  dted, 
it  was  said: 

"For  the  reasons  above  stated  the  state  may 
not  only  limit  the  quantity  of  liquor  a  person 
may  possess,  but  it  may  forbid  him  -to  possess 
any  at   all,   whether  acquired   before   the  law 


e=>For  other  cues  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlgesU  and  Indazas 

Digitized  by 


Lioogle 


942 


167  PACIFIC  KEPOBTBE 


(Wasb. 


became  effective,  or  afterward;  this  power  be- 
ing a  necessary  incident  to  the  main  purpose  of 
the  legislation,  and  to  the  enforcement  of  the 
law.  All  provisions  of  this  law  are  incidental 
to  the  main  purpose.  Ownership  and  property 
rights  are  distinct  from  the  matter  of  possession. 
But  neither  ownership,  nor  property  rights,  nor 
possession  will  be  permitted  to  hinder  the  op- 
eration of  laws  enacted  for  the  public  welfare. 
Man  possesses  no  right  under  the  laws  or  Con- 
stitutions, state  or  federal,  which  is  not  sub- 
servient to  the  public  welfare.  The  public, 
through  its  proper  channels,  may  commandeer 
a  proportion  of  hia  property  or  his  income  for 
the  support  of  the  government.  At  his  death 
it  may  subject  to  the  public  use  a  portion  of 
his  es^te;  and  when  necessary  for  the  public 
defense  in  times  of  war,  it  may  conscript  such 
citizens  as  are  required,  and  expend  their  very 
lifeblood  that  the  state  may  live.     Under  the 

rlice  power  it  may  slaughter  diseased  cattle; 
may  destroy  unwholesome  food ;  it  may  com- 
pel vaccination;  it  may  confine  the  insane  or 
those  afflicted  with  contagious  disease;  sup- 
press obscene  publications  and  houses  of  ill 
fame  (Lawton  v.  Steele,  152  U.  S.  133,  14  Sup. 
Ct.  499,  38  U  Ed.  385) ;  and  require  sanitary 
conditions  in  the  homes  and  premises  of  citi- 
zens even  against  their  will.  It  would  be 
preposterous  then  to  deny  the  power  of  the  state 
to  forbid  the  possession  by  its  citizens  of  that 
which  is  destructive  of  the  public  welfare,  or  its 
right  to  destroy  entirely  such  baneful  products 
when  necessary  to  protect  the  mortds,  the 
health,  and  the  safety  of  the  public." 

[4, 8]  The  next  point  U  that  the  evidence 
was  wholly  Insufficient  to  justify  submitting 
the  case  to  the  jury.  The  ordinance  above 
referred  to,  under  which  the  appellant  was 
diarged,  made  possession  of  more  than  two 
quarts  of  Intoxicating  liquor,  other  than  beer, 
unlawful.  The  appellant  admitted  that  the 
two  quarts  of  whisky  and  the  half  quart  of 
absinthe  taken  from  the  safe  was  In  his  pos- 
session. This  alone  would  sustain  a  con- 
viction under  the  ordinance.  In  addition, 
however,  the  evidence  would  justify  a  finding 
by  the  Jury  that  the  three'  pints  of  whisky 
In  the  storeroom  and  the  one  pint  behind 
the  bar  were  also  in  the  possession  of  the  ap- 
pellant. He  was  the  president  or  manager  of 
the  club,  and  any  profits  that  might  be  de- 
rived from  the  operation  thereof  belonged  to 
him. 

[•]  The  next  point  Is  that  the  trial  court 
erred  in  refusing  to  permit  the  appellant  to 
testify  as  to  a  conversation  he  had  with  the 
officers  at  the  time  of  his  arrest  relative  to 
the  ownership  of  the  whisky,  but  there  was 
no  prejudicial  error  In  this  regard,  because 
under  the  ordinance  which  made  possession 
unlawful  the  ownership  was  entirely  im- 
material. 

(7,  8]  There  are  two  assignments  of  error  as 
to  the  Instructions  given  to  the  jury.  The 
complaint  charged  and  the  evidence  showed 
that  the  liquor  was  found  at  216  James  street. 
The  court,  in  stating  the  charging  part  of  the 
complaint  to  the  jury,  said  that  the  defendant 
was  charged  with  having  in  his  possession  at 
222  Occidental  avenue  more  than  two  quarts 
of  intoxicating  liquor  other  than  beer.  This 
was  merely  an  inadvertence,  and  could  In  no 


sense  have  misled  the  jury,  or  been  prejudi- 
cial to  the  accused. 

The  other  assignment  of  error  relating  to 
the  Instructions  challenges  the  correctness  of 
the  instruction  In  which  the  Jury  were  told 
that  the  ownership  of  the  liquor  was  im- 
material, and  that  the  question  tor  them  to 
determine  was  whether  the  appellant  had  the 
liquor  in  his  possession.  This  Instruction 
was  In  accordance  with  the  ordinance,  and 
the  giving  of  it  was  not  error.  The  appellant 
made  no  request  for  Instructions,  and  con- 
sequently no  error  can  be  predicated  upon  the 
court's  failure  to  instruct  upon  his  theory 
of  the  defense. 

The  judgment  will  be  affirmed. 

ELLIS,  C.  J.,  and  CHADWICK,  MORBIS, 
and  WEUJSTEia,  JJ.,  concur. 


(98  Wash,  za) 
BIJLLIS  T.  BALL  et  nx.    (Na  13717.) 

(Supreme  Court  of  Washington.     Sept  22, 
1917.) 

L  MUNIOIPAI.  COBPOBATIONB  ®=>705(2)  —  AU- 
TOMOBILE Accident— Last  Clear  Chanck. 
Where  the  driver  of  an  automobile  could  not 
have  avoided  colliding  with  and  running  over 
the  rider  of  a  motorcycle  after  he  actually  saw 
the  latter's  perilous  position,  he  was  not  liable 
to  rider  on  the  ground  of  last  clear  chance. 

2.  MONICIFAL  COBPOBATIONS  «=>705(2)  —  Ac- 

TOMoBiLBS— Veuicles— Last  Ci-eab  Chaitce. 
There  may  be  two  elements  of  duty  nnder 
the  last  clear  chance  rule  resting  upon  the  driver 
of  an  automobile  or  other  dangerous  agency  in 
situations  threatening  to  another ;  the  first  duty 
is  to  exercise  reasonable  care  in  looking  out  for 
vehicles  approaching  street  crossing  on  the  in- 
tersecting street,  and  the  second  duty  is  to  ex- 
ercise reasonable  care  and  caution  to  prevent 
accident  after  actually  seeing  an  approaching 
vehicle. 

3.  Afpeai.  and  Esbob  «=3853— Pbesebvatioii 
OF  Grounds  of  Review — Law  of  Case. 

Where  no  exceptions  were  taken  by  plaintilf 
to  the  instructions,  and  he  did  not  ask  for  or 
submit  an  instruction  embodying  an  aspect  of 
the  case  neglected  by  the  charges  given,  the  in- 
structions as  given  constitute  the  law  of  the  case. 

4.  Trial  ®=»359(1)  —  Vkbdict  —  Suppobt  bt 
Findings. 

Wbere  the  general  verdict  is  not  irreconcil- 
ably inconsistent  with  the  special  findings,  it 
must  be  permitted  to  stand. 

5.  Municipal  Corporations  ®=9705(4)  —  Au- 
tomobile Accident— Neqligencb— Viola- 
tion 'of  Traffic  Ordinance. 

A  city  ordinance,  requiring  vehicles  to  keep 
as  near  the  right-hand  curb  of  the  street  as  pos- 
sible, did  not  require  a  driver  to  hug  the  right- 
hand  curb,  but  an  automobile  driver,  who  was 
not  as  near  the  curb  as  was  reasonably  possible 
when  he  collided  with  a  motorcycle,  the  fact 
having  caused  or  contributed  to  the  collision, 
was  guilty  of  negligence,  and  liable  to  the  rider 
of  the  motorcycle. 

6.  Municipal  Corporations  ^=705(10)— Au- 
tomobile Collision— Contributobt  Negli- 
gence. 

Where  a  city  ordinance  gave,  vehicles  using 
north  and  south  streets  the  right  of  way  over 
those  using  east  and  west  streets,  and  a  motor- 
cyclist on  a  street  running  east  and  west,  ap- 
proaching its  intersection  with  a  north  and  south 
street,  saw  that  an  automobile  was  approaching 
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the  intersection  in  the  middle  of  tlie  latter  street 
in  Tiolation  of  tlie  city's  ordinance  requiring  ve- 
hicles to  keep  as  dose  to  the  right-hand  curb  as 
'  possible,  and  the  motorcyclist  attempted  to  spurt 
ahead  of  the  automobile,  but  saw  he  would  fall, 
and  attempted  to  turn  his  motorcycle  to  avoid  a 
collision,  when  the  motorcycle  skidded  and  fell, 
throwing  him  in  the  way  of  the  automobile,  the 
automobile  driver  was  not  liable  to  the  motorcy- 
clist, whose  contributory  negligence  was  the 
proximate  cause  of  the  collision. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  William  H.  Huneke, 
Judge. 

Action  by  Adams  H.  BuUls  against  W.  J. 
Ball  and  Mrs.  Palmyre  Ball,  husband  and  wife 
doing  business  under  the  name  and  style  of 
the  W.  J.  Ball  Motors  Company.  Judgment 
for  plaintiff,  and  defendants  appeal.  Kevers- 
ed,  and  cause  remanded,  with  direction  to 
enter  Judgment  for  defendants. 

Harry  U  Cohn  and  Plnmmer  ft  Lavln,  all 
of  Spokane,  for  appellants.  Tnstln  ft  Chan- 
dler, of  Spcdume,  for  respondent 

WEBSTER,  J.  This  Is  an  action  to  recov- 
er damages  for  personal  Injuries  alleged  to 
have  been  sustained  in  a  collision  between 
an  automobile  and  a  motorcycle  In  the  dty  of 
Spokane.  The  facts  necessary  to  an  under- 
standing of  this  opinion  are  as  follows:  On 
February  27,  1916,  the  defendant  W.  J.  Ball, 
who  was  engaged  In  the  business  of  selling 
automobiles,  was  demonstrating  to  a  pros- 
pective purchaser  a  six-cylinder  Studebaker 
machine.  The  purpose  of  the  demonstration 
was  to  show  the  power  of  the  engine  In  climb- 
ing a  hill  on  high  gear  without  increasing 
the  momentum  of  the  car  before  reaching  the 
beginning  of  the  incline  upon  which  the  dem- 
onstration was  being  given,  and  also  without 
Increasing  the  speed  of  the  machine  while  In 
the  act  of  ascending  the  hill.  The  complaint 
sets  forth  the  negligence  of  the  defendant  In 
the  following  language: 

"That  on  or  about  the  27th  day  of  February, 
A.  D.  1916,  said  defendant  W.  J.  Ball,  at  about 
the  hour  of  between  2  and  2:30  p.  m.  of  said 
day,  was  demonstrating  a  high-power  automobile 
of  Studebaker  make,  having  with  him  in  his  auto- 
mobile at  said  time  a  prospective  purchaser; 
that  said  defendant  ran  his  automobile  south  on 
Maple  street  in  the  city  of  Spokane,  county  of 
Spokane,  state  of  Washington,  and  at  or  about 
a  distance  of  two  or  three  blocks  north  of  the 
Inteisectlon  of  said  Maple  street  and  Sixth  ave- 
nne  said  defendant  negligently  increased  the 
speed  of  his  automobile  to  a  rate  of  between  23 
and  35  miles  per  hour,  and  maintained  said  rate 
of  speed  from  said  time  on  until  the  automobile 
which  he  owned  and  was  driving  ran  into  and 
injured  plaintiff  at  the  intersection  of  said  Ma- 
ple street  and  Sixth  avenue,  said  injuries  being 
more  particularly  described  hereinafter  in  this 
complaint;  that  at  the  time  and  place  aforesaid, 
while  plaintiff  was  riding  on  his  motorcycle  go-' 
ing  east  on  Sixth  avenue  and  while  crossing  said 
Maple  street  at  the  intersection,  said  defendant 
W.  J.  Ball  came  from  the  north  on  said  Maple 
street  at  a  great  and  excessive  rate  of  speed,  t<r 
wit,  between  25  and  35  miles  per  hour,  and  so 
negligently  and  carelessly  operated  his  said  ma- 
chine at  said  time  and  place  that  plaintiff  was 
run  over  by  the  automobile  being  driven  by  snid 
defendant;  that  said  defendant  failed  to  give 
any  signiu  or  warning  whatsoever  of  his  ap- 


[  proach  or  to  apply  l^a  brakes,  and  did  not  slack- 
I  en  the  speed  of  bis  car  until  after  it  had  passed 
I  over  and  beyond  the  aaid  plaintiff;  that  said  de- 
:  fendant  at  the  time  and  place  of  the  injury  to 
I  plaintiff  hereinbefore  referred  to  was  driving  hia 
automobile  in  a  careless  and  negligent  manner 
and  in  violation  of  Ordinance  No.  C18S2  of  the 
city  of  Spokane,  the  title  of  said  ordinance  be- 
ing as  follows:  'Ordinance  No.  C1832.    An  ordi- 
nance regulating  the  traffic  of  the  streets  of  the 
city  of  Spolcane,  Washington,'  passed  by  the  city 
council  November  30,  1914'  that  said  defendant 
violated  sections  18  and  19  thereof.     Reference 
is  hereby  made  to  said  ordinance  and  pleaded 
herein  to  the  same  extent  as  though  set  out  ver- 
batim in  this  complaint." 

Sections  18  and  19  of  the  ordinance  refer- 
red to  In  the  complaint  are  as  follows : 

"Sec.  18.  No  vehicle  shall  travel  at  a  speed 
faster  than  fifteen  (15)  miles  en  hour  when  in- 
side the  fire  limits,  nor  faster  than  twenty  (20) 
miles  an  hour  when  outside  the  fire  limits. 

"Sec.  19.  No  vehicle  shall  be  operated  or  mov- 
ed at  a  speed  greater  than  is  reasonable  and 
proper,  having  regard  for  the  traffic  and  use  of 
the  way  by  others,  or  so  as  to  endanger  the 
life  or  limb  of  any  person." 

Subsequently  the  complaint  was  amended 
by  alleging  the  violation  of  section  24  of  the 
same  ordinance,  which  reads  as  follows: 

"A  vehicle  except  when  passing  a  vehicle 
ahead  shall  habitually  keep  as  near  the  right 
hand. curb  as  possible." 

The  street  Intersection  at  which  the  colli- 
sion occurred  Is  at  Sixth  ttvenue  and  Maple 
street,  and  Is  outside  of  the  fire  district  of 
the  city  of  Spokane.  Between  Fifth  avenue 
and  Sixth  avenue  Maple  street  Is  on  an  as- 
cent of  approximately  6  per  cent  and  be- 
tween Sixth  avenue  and  Seventh  avenue 
runs  abruptly  upgrade.  From  the  alley 
which  Intersects  the  block  bietween  Fifth  ave- 
nue and  Sixth  avenue  on  Maple  street  on  the 
west  side  of  the  street  there  Is  practically 
no  obstruction  to  the  view  of  one  riding  east 
on  Sixth  avenue  nor  to  one  approaching 
Sixth  avenue  In  a  southerly  direction  on 
Maple  street  So  that  there  Is  an  unobstruct- 
ed view  between  the  buildings  on  Maple 
street  at  the  alley  and  the  Intersection  for  a 
distance  of  about  140  feet  As  defendant's 
automobile  approached  Sixth  avenue  on  Bfa- 
ple  street,  going  In  ,a  southerly  direction, 
the  plaintiff  with  his  wife  was  riding  a  mo- 
torcycle In  an  easterly  direction  on  Sixth 
avenue  toward  Maple  street  At  the  inter- 
section of  the  two  thoroughfares  a  collision 
occurred  between  the  automobile  and  the 
motorcycle,  resulting  In  the  death  of  Mrs. 
BulUs  and  the  severe  Injury  of  the  plaintiff. 
This  action  In  damages  was  subsequently  In- 
stituted by  the  plaintiff,  the  driver  of  the 
motorcycle. 

After  instructing  the  jury  as  to  the  law  of 
the  case,  the  trial  court  submitted  several 
special  Interrogatories,  which  with  the  an- 
swers returned  by  the  jury,  are  as  follows: 
"(1)  At  what  speed  was  plaintiff  going  on  the 
motorcycle  as  be  entered  the  intersection  of  Ma- 
ple street  with  Sixth  avenue?  Ans.  Twenty 
miles  pel-  hour. 

j     "(2)  Was  that  speed  reasonable  under  all  the 
circumstances  then  shown  to  exist?    Ans.  Yes. 

I     "(3)  At  what  speed  was  defendant  going  with 
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tbe  automobfle  as  he  entered  the  intersection  of 
Sixth  avenue  with  Maple  street?  Ans.  Twenty 
miles  per  hour. 

"(4)  Was  that  speed  reasonable  under  all  the 
circumstances  then  shown  to  exist?    Ans.  Yes. 

"(5)  Did  the  motorcycle  skid  and  fall  before 
it  was  struck  by  the  automobile?    Ans.  Tes. 

"(6)  After  the  defendant  in  the  automobile  ac- 
tually saw  the  plaintiff  on  the  motorcycle,  could 
defendant  have  stopped  his  automobile  before 
striking  plaintiffs  motorcycle?    Ans.  No." 

The  jury  returned  a  general  verdict  In 
favor  of  the  plaintiff,  assessing  his  damages 
In  the  sum  of  $3,000.  Defendant  made  a  mo- 
tion for  judgment  notwithstanding  the  ver- 
dict, which  was  denied,  and  this  appeal  fol- 
lowed. 

The  jury  by  Its  special  findings  having  ab- 
solved defendant  from  all  charges  of  negli- 
gence growing  out  of  his  alleged  violation  of 
sections  18  and  19  of  the  ordinance  referred 
to  in  the  complaint,  the  case  presents  two 
questions  for  consideration.  They  are:  (1) 
Can  the  general  verdict  be  sustained  under 
tbe  doctrine  of  tbe  last  clear  chance;  (2) 
was  defendant's  violation  of  section  24  of 
tbe  ordinance,  requiring  him  to  drive  bis  au- 
tomobile as  near  the  rigbt-band  curb  as  pos- 
sible, a  sufficient  foundation  upon  which  tbe 
verdict  can  rest? 

[1 , 2]  Under  the  first  proposition  we  shall 
consider  pialntiff's  contention  that,  notwith- 
standing the  special  findings  of  the  jury,  tbe 
case  admits  of  the  application  of  the  last 
clear  chance  doctrine,  and  that  the  verdict 
can  be  soundly  upheld  upon  that  theory.  We 
are  unable  to  subscribe  to  this  view,  for  two 
reasons:  (a)  The  record  under  consideration 
shows  beyond  question  that  tbe  accident  oc- 
curred instantaneously,  and  therefore  there 
was  no  last  clear  chance  to  avoid  tbe  Injury 
open  to  the  defendant;  and  (b)  tbe  jury  by 
Its  answer  to  special  Interrogatory  No.  0 
found  that  the  defendant  could  not  have 
avoided  the  accident  after  be  actually  saw 
the  plalntifTs  perilous  situation.  We  shall 
not  elaborate  upon  the  first  reason  further 
than  to  say  that  tbe  case  falls  squarely  with- 
in tbe  rule  recently  announced  by  this  court 
In  the  case  of  Hartley  v.  Lasater,  165  Pae 
106.  Counsel  for  plaintiff,  however,  contend 
that  the  finding  of  the  jury  to  tbe  effect  that 
tbe  defendant  after  be  actually  saw  plaintiff 
could  not  have  avoided  the  accident  does  not 
control  the  general  verdict,  for  tbe  reason 
that  it  is  not  sufficiently  broad  to  cover  all 
aspects  of  tbe  last  clear  chance  rule.  It  is 
urged  that  the  special  finding  makes  no  men- 
tion of  when  the  defendant  In  tbe  exercise 
of  reasonable  care  ought  to  have  seen  tbe 
plaintiff,  and  that  defendant's  failure  to  see 
plaintiff  before  tbe  time  that  be  actually  did 
see  him  is  an  act  of  negligence  upon  which 
tbe  verdict  of  the  jury  may  be  predicated. 
This  contention  would  have  merit  bad  this 
phase  of  the  last  clear  chance  rule  been  sub- 
mitted to  tbe  Jury  by  the  instructions  of  the 
court  But  In  view  of  the  record  in  this  case 
tbe  position  clearly  Is  imtenable.     The  In- 


struction on  the  last  dear  chance  doctrine 
Is  as  follows : 

"I  instruct  yoa  that  the  law  of  last  clear 
chance  as  applied  to  this  case  is  that,  where  a 
defendant  in  operating  an  agency  of  danger  is 
confronted  with  a  perilous  situation  which  is 
brought  about  by  the  negligence  of  the  plaintiff, 
but  notwithstanding  said  negUgence  of  the  plain- 
tiff the  defendant  could,  by  the  use  of  reasonable 
precaution,  have  prevented  said  injury,  then  in 
that  event  the  law  requires  him  to  take  advan- 
tage of  the  last  clear  chance  to  prevent  an  inju- 
ry, and  in  this  connection  I  instruct  yon  that,  it 
you  find  from  the  evidence  that  as  the  defendant 
was  journeying  south  on  Maple  street  and  the 
motorcycle  driven  by  the  plaintiff  came  across 
his  path  and  by  the  exercise  of  reasonable  dili- 
gence and  caution  he  could  have  brought  his  ma- 
chine to  a  stop  and  avoided  the  injury,  the  law 
imposed  this  obligation  upon  him  to  do  so  under 
the  law  of  the  last  clear  chance,  and  in  the 
event  that  he  did  not  use  that  precaution,  then 
and  in  that  event  I  instruct  you  that  your  ver- 
dict should  be  for  the  plaintiff." 

(8, 4]  It  will  be  seen  that  there  is  no  refer- 
ence in  this  instruction  to  the  duty  devolving 
on  tbe  defendant  to  be  on  tbe  lookout  for  or 
to  observe  the  plaintiff.  The  jury  was  linj- 
ited  In  its  deliberations  to  tbe  question  of 
whether  tl>e  defendant,  after  plaintiff's  mo- 
torcycle came  across  his  path,  could  by  the 
exercise  of  reasonable  diligence  have  brought 
his  automobile  to  a  stop  and  thus  have  avoid- 
ed the  Injury.  That,  generally  speaking, 
ttiere  may  be  two  elements  of  duty  arising 
out  of  the  last  clear  chance  rule  resting  up- 
on a  defendant  In  situations  such  as  is  pre- 
sented in  this  case  there  can  be  no  serious 
question.  Tbe  first  duty  Is  to  exercise  rea- 
sonable care  In  looking  out  for  vehicles  ap- 
proaching the  street  crossing  on  the  inter- 
secting street,  and  the  second  duty  Is  to  exei^ 
else  reasonable  care  and  caution  to  prevent 
tbe  accident  after  actually  seeing  the  ap- 
proaching vehicle.  It  was  with  tlie  latter 
phase,  of  tbe  doctrine  only  that  tbe  trial  court 
dealt  in  its  Instructions  to  the  jury.  At  no 
place  in  tbe  charge  i^tbe  duty  of  the  defend- 
ant to  be  on  the  alert  to  observe  the  plaintiff 
before  be  actually  saw  him  defined  or  ex- 
plained to  the  jury.  That  question  was  not 
embodied  In  tbe  Instructions.  Whether  the 
trial  court  through  oversight  failed  to  In- 
struct upon  this  branch  of  the  doctrine,  or 
intentionally  omitted  to  do  so  because  the 
evidence  in  the  case  did  not  warrant  tbe  con- 
sideration of  this  phase  of  the  rule.  Is  imma- 
terial at  this  time.  No  exception  was  taken 
to  the  Instruction  by  tbe  plaintiff,  nor  did  be 
ask  for  or  submit  to  tbe  court  an  instruction 
embodying  this  aspect  of  the  case.  The  in- 
structions as  given,  therefore  constitute  the 
law  of  the  case.  Dyer  v.  Middle  Kittitas  Irr. 
Dist,  40  Wash.  238,  82  Pac  301 ;  Sexsmlth  v. 
Brown,  61  Wash.  164,  112  Pac.  837. 

Tbe  special  Interrogatory  submitted  by  the 
court  covered  tbe  only  portion  of  the  last 
clear  chance  doctrine  included  in  tbe  Instruc- 
tions, and  was  expressly  confined  to  tbe  one 
question,  viz.:  Could  tbe  defendant  have 
brought  his  machine  to  a  stop  after  he  actu- 
ally saw  tbe  plaintiff's  dangerous  sltuati<»i. 
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and  thus  have  aTolded  the  collision?  The 
Jury  answered  this  question  in  the  negative, 
and  this  answer  resolved  In  favor  of  the  de- 
fendant the  only  aspect  of  the  last  clear 
chance  rule  submitted  to  the  consideration  of 
the  jury.  To  sustain  the  general  verdict,  up- 
on the  theory  that  the  defendant  was  guilty 
of  culpable  negligence  In  failing  to  discover 
the  plaintltTs  exposed  situation  of  peril  soon- 
er than  he  actually  did  discover  it,  would 
require  us  to  assume  that  the  Jury  found  in 
favor  of  plaintiff  upon  an  Issue  which  was 
not  submitted  to  it,  and  which  therefore  was 
not  properly  before  it  for  consideration,  and 
this  despite  the  fact  that  the  Jury  found  in 
favor  of  the  defendant  on  a  kindred  question 
which  was  properly  before  the  Jury  for  its 
determination.  It  seems  obvious  that  the 
verdict  cannot  be  sustained  under  the  doc- 
trine of  the  last  dear  chance. 

[5]  This  brings  us  to  a  consideration  of  the 
second  question  In  the  case:  Did  defendant's 
failure  to  drive  his  automobile  as  near  the 
west  curb  as  possible,  in  compliance  with  sec- 
tion 24  of  Ordinance  C1832  of  the  city  of 
Spokane,  operate  as  an  act  of  negligence  up- 
on which  the  verdict  can  soundly  rest?  If 
it  does,,  the  verdict  of  the  Jury  cannot  be  dis- 
turbed, for  it  is  an  elementary  rule  of  law 
ttiat,  where  the  general  verdict  is  not  ir- 
reconcilably inconsistent  with  the  sxiedal 
findings,  it  must  be  permitted  to  stand,  and 
this  phase  of  the  case  is  not  covered  by  the 
special  findings.  Assuming  that  section  24 
of  the  ordinance  requiring  the  driver  to  keep 
his  vehicle  as  near  the  right-hand  curb  as 
possible  appUes  to  street  intersections,  and 
that  the  defendant  upon  the  occasion  in  ques- 
tion failed'  to  observe  the  ordinance  in  this 
respect,  and  hence  was  guilty  of  negligence, 
it  seems  too  plain  for  argument  that  there 
was  absolutely  no  causal  connection  between 
the  act  of  negligence  growing  out  of  tlie  vio- 
lation of  the  ordinance  and  the  collision. 
Clearly  this  negligence  was  not  the  proxi- 
mate cause  of  the  injury. 

Defendant's  position  near  the  center  of  the 
street  in  this  as  in  practically  every  similar 
instance,  would  not  only  enable  the  plaintiff 
to  discover  his  presence  sooner  ttian  he  could 
have  done  had  defendant  been  as  near  the 
right-hand  curb  as  possible,  but  it  afforded 
plaintiff,  whose  duty  it  was  to  do  so,  addi- 
tional space  in  whldi  to  slacken  his  speed  or 
to  stop  Ills  motorcycle  if  necessary  in  order 
to  prevent  the  collision.  The  lower  court's 
instruction  upon  this  phase  of  the  case  was 
couched  in  the  following  language: 

"The  ordinance  requiring  the  driver  to  keep 
as  near  the  rigbt-band  curb  as  possible  is  to  be 
interpreted  reasonably.  It  does  not  mean  tbat 
the  driver  must  literally  bug  the  right-hand 
curb,  but  he  should  keep  as  near  aa  reasonably 
possible  considering  all  the  drcumstances  then 
existing.  If  the  defendant  was  not  as  near  the 
right-hand  curb  as  reasonably  possible  at  the 
time  the  collision  occurred  and  this  fact  caused 
or  contributed  to  the  collision  and  the  collision 
would  not  have  happened  if  he  bad  been  aa  near 
the  light-band  curb  as  reasonably  possible,  then 
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the  defendant  would  be  guilty  of  oeglifence  in 
this  case,  and  would  be  liable  to  plautiff  in 
damages." 

[6]  This  instruction  In  the  abstract  em- 
bodies a  fair  and  clear  statement  of  the  law. 
But  the  case  at  bar  presents  a  rather  pe- 
culiar and  unique  situation,  viz.:  A  plaintiff 
who  testifies  that  he  saw  the  defendant  vio- 
lating the  ordinance  by  driving  near  the  cen- 
ter of  the  street,  and  who  at  the  same  time 
claims  the  benefit  of  the  ordinance  by  saying 
that  he  thought  the  defendant  would  drive 
on  the  right-band  side  of  the  street  as  near 
the  curb  as  possible.  Plaintiff  testified  that 
he  saw  defendant  about  18  feet  north  of  the 
north  intersection  line  of  the  street,  and  that 
he  then  noticed  the  defendant's  position  near 
the  center  of  the  street.  Notwithstanding 
this,  according  to  his  own  testimony,  he  at- 
tempted to  cross  the  street  in  front  of  the  de- 
fendant, evidently  thinking  that  he  liad  time 
in  which  to  do  so  safely.  Finding  this  impos- 
sible, he  attempted  to  turn  his  motorcycle 
up  the  hill  when,  as  the  Jury  found,  it  skid- 
ded and  fell  before  being  struck  by  defend- 
ant's automobile.  The  question  arises.  How 
could  plaintiff  have  expected  the  defendant 
to  observe  the  ordinance  by  driving  on  the. 
right-hand  side  of  the  street  when  he  saw 
that  the  defendant  was  at  the  very  moment 
violating  the  ordinance  by  driving  near  the 
center  of  the  street.  It  is  inconsistent  with 
both  reason  and  common  sense  to  permit 
plaintiff  to  say  that,  although  he  knew  that 
defendant  was  guilty  of  negligence  in  violat- 
ing the  ordinance,  he  considered  himself  safe 
in  assuming  that  defendant  would  obey  the 
ordinance,  and  be  in  that  portion  of  the  street 
which  the  ordinance  provided  he  should  oc- 
cupy. To  uphold  such  a  position  would  be 
permitting  plaintiff  successfully  to  say  that 
be  expected  defendant  to  be  in  two  places  at 
the  same  instant. 

A  brief  review  of  the  principal  authorities 
cited  by  plaintiff's  counsel  in  support  of  the 
verdict  upon  the  ground  of  negligence  grow- 
ing out  of  the  violation  of  section  24  will 
show  that,  although  they  enunciate  a  correct 
general  rule  of  law,  the  relative  positions  of 
the  iKirties  to  the  accident  in  those  cases 
were  quite  different  from  the  situation  of  the 
litigants  in  the  case  before  us.  Particular 
stress  is  laid  upon  the  case  of  Mosso  v.  iStan- 
ton  Co.,  75  Wash.  220,  134  Pac.  041,  L.  R.  A 
1916A,  943.  In  that  case  the  plaintiff,  who 
was  crossing  a  street  with  a  sack  of  grain 
on  his  shoulder,  looked  for  approaching  ve- 
hicles as  he  stepped  off  the  sidewalk.  Seeing 
none,  he  continued  toward  the  opposite  side 
of  the  street.  When  he  had  reached  the  car 
tracks  in  the  middle  of  the  street,  he  was 
struck  by  the  defendant's  truck.  The  plain- 
tiff was  where  he  had  a  right  to  be,  and  de- 
fendant's truck,  in  violation  of  the  identical 
ordinance  here  under  consideration,  was  in 
the  middle  of  the  street,  instead  of  near  the 
right-hand  curb.  Had  the  truck  been  driven 
in  compliance  with  the  ordinance,  as  the 
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plaintiff  In  tbe  absence  of  knowledge  to  tbe 
contrary  had  the  right  to  assume  It  would 
be,  the  accident  could  not  have  occurred.  In 
Hlacock  V.  Phlnney,  81  Wash.  117,  142  Pac. 
461,  Ann.  Caa.  1916E,  1044,  a  case  arising  In 
the  dty  of  Seattle,  an  ordinance  similar  to 
the  one  under  discussion  was  Involved. 
There  a  boy  riding  a  bicycle  collided  with  de- 
fendant's automobile,  which  was  being  driven 
in  the  middle  of  the  street,  and  not  upon  tbe 
rlght-tiand  side  as  the  ordinance  provided. 
The  accident  occurred  at  the  Jointure  of  two 
streets  where  a  high  bank  and  shrubbery  pre- 
vented either  party  from  seeing  the  other 
until  a  moment  before  the  accident.  Tbe 
court  held  that  the  boy  was  where  he  had  a 
right  to  be,  and  that  the  driver  of  the  auto- 
mobile was  not.  But  In  this  case  also  the 
plaintiff  did  not  observe  the  defendant's  vio- 
lation of  the  ordinance  and  his  consequent 
negligence.  He  acted  upon  an  assumption  in 
faith  of  a  law  which  justified  him  in  so  do- 
ing. 

With  these  observatlcms  in  mind,  let  us 
approach  the  consideration  of  the  ordinance 
of  the  city  of  Spokane,  which  was  introduced 
in  evidence,  providing  that  vehicles  going  in 
a  northerly  or  southerly  direction  shall  have 
the  right  of  way,  except  where  traffic  officers 
are  stationed,  it  is  conceded  that  there  were 
no  traffic  officers  at  the  intersection  of  Sixth 
avenue  and  Maple  street.  Maple  street,  up- 
on which  defendant  was  driving,  runs  north- 
erly and  southerly,  while  Sixth  avenue,  the 
street  upon  which  plaintift  was  riding  the 
motorcycle,  runs  easterly  and  westerly.  Tbe 
situation,  therefore,  of  the  parties  was  this: 
Defendant  was  driving  his  automobile  at  a 
lawful  rate  of  speed  across  a  street  intersec- 
tion over  which  he  bad  a  prior  right  of  way. 
PlaintlCF  was  driving  his  motorcycle  upon  a 
street  running  east  and  west  over  an  Inter- 
section upon  which  he  had  an  inferior  right 
of  way  to  that  of  tbe  defendant.  His  duty, 
knowledge  of  which  he  Is  presumed  to  have 
had,  was  to  slow  down  at  the  intersection  of 
tbe  streets,  look  for  any  approaching  vehicle 
on  Maple  street,  and  to  give  such  vehicle, 
should  it  be  within  a  reasonable  distance  of 
the  intersection,  tbe  right  to  cross  in  front  of 
him.  The  jury  found  that  plaintiff  proceeded 
to  cross  the  intersection  at  the  same  rate  of 
speed  as  that  at  which  defendant  was  ap-> 
preaching,  viz.  20  miles  per  hour.  Clearly 
here  was  a  violation  of  duty  on  the  part  of 
tbe  plaintiff.  He  knew  that  defendant  had 
the  right  of  way  on  Maple  street,  and  that 
he  was  only  18  feet  from  the  line  of  intersec- 
tion of  the  streets,  and  yet  plaintiff  attempt- 
ed to  cross  the  street  in  front  of  defendant's 
automobile.  The  ordinance  placed  the  duty 
upon  plaintiff  to  apprehend  defendant  at  the 
Intersection  before  it  Imposed  upon  defend- 
ant the  duty  to  see  the  plaintiff.  The  pur- 
pose of  tbe  ordinance  giving  to  vehicles  mov- 
ing In  a  northerly  or  southerly  direction  the 
right  of  way  at  street  Intersections  was  to 
prevent  collisions,  to  obviate  the  very  exi- 


gency which  here  arose.  It  was  foreseen 
that  at  some  time  vehicles  approaching  street 
Intersections  would  very  probably  meet  and 
collide.  To  prevent  this  the  ordinance  above 
referred  to  was  enacted.  Its  purpose  de- 
mands no  explanation.  It  Is  quite  4dear. 
The  rights  and  duties  which  it  creates  are 
equally  clear.  The  driver  on  the  street  nxn- 
ning  north  and  south  must  exercise  ttiat  de- 
gree of  care  which  Is  ordinarily  commensu- 
rate with  the  safety  and  welfare  of  others 
with  whom  he  may  come  in  contact  at  street 
Intersections.  But  while  It  is  true  that  be 
must  exercise  ordinary  care,  the  superior 
right  to  passage  over  the  intersection  Is  his. 
It  is  a  right  expressly  conferred  upon  him  by 
authoritative  enactment,  a  right  which  must 
be  observed  and  respected  by  others  nsdng 
streets  at  tbe  points  of  Intersection.  This 
priority  of  right  naturally  and  necessarily 
creates  a  corresponding  duty  on  the  part  of 
the  traveler  using  the  street  running  east  and 
west,  a  duty  which  consists  In  tbe  exercise 
of  a  degree  of  care  commensurate  witJi  the 
superior  right  of  the  person  traveling  the 
street  running  north  and  south.  The  duty 
necessarily  implies  that  the  driver  of  a  vehi- 
cle on  a  street  running  east  and  west  shall 
slacken  speed  for  the  purpose  of  observing 
vehicles  approaching  the  intersection  on  the 
street  running  north  and  south,  and,  should 
such  vehicles  be  within  a  reasonable  distance 
of  the  intersection,  to  wait  until  they  have 
passed  before  attempting  to  continue  across 
the  Intersection.  The  greater  duty  and  the 
higher  degree  of  care  to  be  observed  in  such 
a  situation  Is  upon  the  person  using  the  east- 
erly and  westerly  street.  If  the  ordinance  In 
question  is  to  be  given  any  meaning,  and  any 
violation  of  this  duty  by  the  person  injured 
which  contributes  In  an  appreciable  degree 
to  causing  tbe  collision  in  which  his  injuries 
are  sustained  will  operate  as  a  bar  to  his 
Recovery. 

"If  tbe  person  injured  was  at  the  time  of  re- 
ceiving the  injury  doing  some  act  in  violation  of 
a  statute  or  ordinance,  such  person  cannot  re- 
cover if  such  violation  contributed  to  the  injury; 
tbe  violation  amounting  to  contributory  negli- 
gence."   29  Cyc.  625. 

"If  the  plaintiff  is  acting  in  violation  of  a 
statute  or  ordinance  at  the  time  of  the  accident 
and  such  violation  approximately  contributes  to 
his  injury,  he  is  guilty  of  contributory  fault,  and 
is  as  much  debarred  from  recovery  as  in  other 
cases  of  contributory  negligence."  Sheannan  & 
Kedfield,  Law  of  Negligence  (Oth  Ed.)  {  104. 

See,  also,  Weller  v.  Chicago,  M.  A  St.  P. 
Ry.  Co.,  120  Mo.  «35,  23  S.  W.  1061,  25  S.  W. 
632. 

[7]  Plaintiff  attempted  to  cross  the  inter- 
section In  front  of  the  defendant's  automo- 
bile, notwithstanding  he  saw  it  traveling  in 
a  southerly  direction  and  alx>ut  to  enter  the 
intersection.  He  found  that  be  had  made  a 
miscalculation  of  speed  or  distance,  or  both, 
and  suddenly  and  violently  tamed  his  motor- 
cycle up  the  bill  in  order  to  avoid  colliding 
with  the  defendant.  In  doing  this  his  ma- 
chine skidded  and  fell,  throwing  him  in  the 
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path  of  defendant's  on-coming  machine.  In 
view  of  the  special  findings  of  the  Jary  and 
the  plalntliTs  own  version  of  the  accident, 
the  conclusion  is  Irresistible  that  the  proxi- 
mate cause  of  the  collision  was  plalntUTa 
contributory  negligence.  To  reach  a  differ- 
ent conclusion  would  necessitate  ignoring  the 
special  findings,  which  clearly  cannot  be 
done. 

The  judgment  of  the  lower  court  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rection to  enter  Judgment  in  favor  of  the  de- 
fendant. 

ELLIS,  0.  J.,  and  CHADWICK,  MAIN, 
and  MORRIS,  JJ.,  concur. 


(»8  Wash.  25S) 

STATE  ex  rel.   HELANDBB  v,  CLAUSEN, 
State  Auditor.    (Na  14188.) 

(Supreme  C!ourt  of  Washington.    Sept  4,  1917.) 

States  «=»130—Oiticeb8— Payment  of  Saic 
ABT  —  Right  to  Wabbant  —  "Abckbtainbd 
AND  Allowed  by  Law." 
Rem.  Code  1015,  g  6025,  makes  it  unlawful 
for  any  state  offlcer  to  create  a  deSciency,  incur 
liabiUty,  or  expend  more  money  than  is  appro- 
priated. Section  8346  establishes  the  bureau  of 
inm>ection  of  public  offices  and  authorizes  the 
auditor  to  appoiot  deputies  at  a  salary  not  ez- 
ceedinz  $2,500  a  year.  Section  8355  provides 
that  tne  expense  of  such  bureau  shall  be  paid 
out  of  the  state  general  fund.  Section  9008  pro- 
vides that  the  state  auditor  shall  in  no  case  issue 
any  warrant  unless  there  is  a  law  authorizing  it. 
Section  9021  provides  that  in  all  cases  of  sal- 
aries due  the  auditor  shall  draw  a  warrant,  but 
in  cases  of  claims  not  provided  for  by  law  no 
warrant  shall  be  drawn  in  the  absence  of  pre- 
vious appropriation.  The  auditor  appointed  a 
deputy  inspector,  and  the  Legislature  appropri- 
ated money  to  pay  bis  salary,  but  on  the  last  day 
the  Governor  vetoed  such  appropriation.  Held, 
that  the  deputy  inspector  could  by  mandamus 
compel  the  issuance  of  a  warrant  by  the  audi- 
tor: bis  salary  being  "ascertained  and  allowed 
by  law." 

Ellis,  C.  J.,  and  Main  and  Holcomb,  JJ.,  dis- 
senting. 

En  Banc.  Mandamos  by  the  State,  on  the 
relation  of  Al.  Belander,  against  C  W.  Clau- 
sen, as  State  Auditor.    Writ  issued. 

Lyle  &  Henderson,  of  Tacoma,  for  appel- 
lant W.  V.  Tanner  and  Glenn  J.  Fairbrook, 
both  of  Olympia,  for  respondent 

PARKER,  J.  This  is  an  original  proceed- 
ing In  this  court  wherein  the  relator,  Helan- 
der,  seeks  a  writ  of  mandate  to  compel  the 
respondent  Clausen,  as  state  auditor,  to  Is- 
sue to  him  a  warrant  upon  the  state  general 
fund  for  his  salary  as  deputy  inspector  and 
supervisor  of  public  o£Bces,  for  the  month  of 
April,  1917. 

The  conceded  facts  may  be  summarized  as 
follows:  Relator  is  now  and  has  been  for  sev- 
eral years  past  a  duly  appointed,  qualified,  and 
acting  deputy  Inspector  and  supervisor  of  pub- 
lic offices.  His  salary  as  such  deputy  has  been 
fixed  by  respondent,  Clausen,  as  state  auditor. 


as  It  Is  conceded  he  bad  power  to  do,  at  f2,- 
500  per  annum.  Relator's  salary  for  the 
month  of  April,  1917,  has  not  been  paid,  nor 
has  respondent,  as  state  auditor.  Issued  to 
him  any  warrant  therefor  upon  the  state 
treasury,  but  has  refused  to  do  so  solely  be- 
cause there  has  been  no  appropriation  made 
by  law  for  the  payment  of  salaries  of  deputy 
inspectors  and  supervisors  of  public  o£9ces 
during  the  biennial  fiscal  term  beginning 
April  1,  1917.  The  Legislature  of  1917  in- 
cluded in  its  general  appropriation  bill  an 
appropriation  for  the  maintenance  of  the  bu- 
reau of  inspection,  which  Included  the  salaries 
of  the  deputy  inspectors.  This  Item  of  the 
appropriation  bill  was,  however,  vetoed  by 
the  Governor ;  and  the  act  having  passed  the 
Legislature  on  the  last  day  of  the  session 
there  was  no  opportunity  for  the  Legislature 
to  consider  the  Governor's  veto,  hence  the  ef- 
fect of  the  veto  was  to  make  the  situation 
the  same  as  if  there  had  been  no  attempted 
appropriation  on  the  part  of  the  Legislature, 
so  far  as  our  present  inquiry  is  concerned. 
Laws  1917,  p.  808.  Relator,  during  the  month 
of  April,  1917,  continued  the  performance  of 
his  duties  as  deputy  under  respondent  Clan- 
sen  as  chief  Inspector  and  supervisor  of  pub- 
lic offices. 

We  are  not  here  concerned  with  the  ques- 
tion of  whether  or  not  relator  is  at  this  time 
entitled,  as  a  matter  of  law,  to  the  payment 
of  his  salary  in  money  from  the  statp  treas- 
ury. It  may  be  conceded  that  he  cannot  at 
this  time  be  so  paid  because  of  the  want  of 
an  appropriation  authorizing  such  payment 
This  would  seem  to  be  so  because  of  section 
4,  article  8,  of  the  Constitution,  prohibiting 
the  payment  of  money  from  the  state  treas- 
ury, except  in  pursuance  of  an  appropriation. 
The  sole  question  here  for  consideration  Is: 
Has  the  relator  a  right  to  have  issued  to  him 
a  warrant'  upon  the  state  general  fund  for 
the  amount  of  salary  due  him  for  the  month 
of  April,  1917?  This  question  Is  to  be  an- 
swered from  an  examination  of  the  following 
provisions  of  our  statutes  found  in  Reming- 
ton's Code: 

Section  6025:  "It  shall  be  unlawful  for  any 
of  the  state  officers  or  trustees,  managers,  direc- 
tors, superintendents  or  boards  of  commissiouci'S 
of  any  of  the  public  institutions  of  the  state  of 
Washington,  or  for  the  officers  of  any  of  the 
departments  of  the  state  of  Washington,  to  cre- 
ate a  deficien<^,  incur  liabiUty,  or  to  expend  a 
greater  sum  of  money  than  is  appropriated  by 
the  Legislature  for  the  use  of  said  public  in- 
stitution or  department." 

Section  8346:  "There  is  hereby  established  in 
the  department  of  the  state  auditor  a  bureau  to 
be  known  as  the  bureau  of  inspection  and  su- 
pervision of  public  offices;  the  principal  officer 
of  said  bureau  shall  be  known  as  the  chief  in- 
spector and  supervisor  of  public  offices;  the 
state  auditor  shall  be,  ex  officio,  chief  inspector 
and  supervisor  of  public  offices,  and  as  such 
chief  inspector  and  supervisor,  shall  appoint  not 
exceeding  three  deputies,  who  shall  each  receive 
a  salary  not  exceeding  two  thousand  five  hun- 
dred dollars  per  annum,  and  a  clerk  who  shall 
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receive  a  salary  not  exceeding  fifteen  hundred 
dollars  per  annum.    •    •    • " 

Section  8355:  "The  expense  of  maintaining 
and  operating  the  bureau  herein  provided  for 
shall  be  paid  out  of  the  state  general  fund  in  the 
same  manner  aa  other  state  employes." 

Section  8975:  "The  salaries  of  all  state  offi- 
cers shall  hereafter  be  paid  monthly  on  the  last 
day  of  each  month,  as  provided  by  law." 

Section  9008:  "The  state  auditor  shall  in  no 
case  issue  any  state  warrant  unless  there  is  a 
law  authorizing  the  issue  of  the  same,  and  every 
warrant  shall  state  the  act  under  which  it  is 
drawn." 

Section  9021 :  "In  all  cases  of  grants,  salaries, 
pay,  and  expenses  ascertained  and  allowed  by 
law,  found  due  to  individuals  from  the  state 
when  audited,  the  auditor  shall  draw  a  warrant 
upon  the  treasury  for  the  amount,  but  in  cases 
of  unliquidated  accounts  and  claims  the  adjust- 
ment and  payment  of  which  are  not  provided  by 
law,  no  warrant  shall  be  drawn  by  the  auditor 
or  paid  by  the  treasurer,  unless  the  previous  ap- 
propriation shall  have  been  made  by  law  for 
that  purpose.    ♦    •    ♦ " 

Would  the  Issuance  of  a  warrant  by  the 
auditor,  as  prayed  for,  be  creating  a  deflden- 
cy  by  him  within  the  meaning  of  section  5025 
ahore  quoted,  or  the  issuing  of  a  warrant  un- 
authorized by  law,  within  the  meaning  of 
section  0008,  above  quoted?  We  think  not, 
if  relator's  monthly  salary  has  been  "ascer- 
tained and  allowed  by  law"  within  the  mean- 
ing of  section  9021,  above  quoted.  In  other 
words,  tf  the  law  has  the  effect  of  creating 
such  deficiency,  the  auditor  would  not  be  vio- 
lating the  prohibitions  of  sections  5025  or 
9008  by  issuing  a  warrant  which  he  is  by  sec- 
tion 9021  retiuired  to  issue.  Now  we  have 
seen  that  by  the  terms  of  section  8346,  above 
quoted,  there  are  created  in  the  bureau  of  In- 
spection three  positions  of  deputy  inspector. 
It  is  true  that  the  auditor  is  not  compelled  to 
fill  all  three  of  these  positions,  but  we  think 
it  is,  nevertheless,  clear  that  there  are.  In 
fact,  three  such  positions  created  by  that  sec- 
tion, and  that  the  incurring  of  obligation  on 
the  part  of  the  state  to  pay  their  salaries,  in 
amounts  not  exceeding  $2,500  per  annum,  is 
expressly  authorized.  Had  the  Legislature 
authorized  the  auditor  to  appoint  deputies 
without  prescribing  any  limitations  as  to 
their  number.  It  could  have  been  well  argued 
that  he  was  not  empowered  to  incur  the  ex- 
pense of  salaries  tor  deputies  appointed  by 
him  under  such  a  power  witbput  an  appro- 
priation therefor,  as  it  can  be  well  argued 
that  he  has  no  authority  to  incur  expense  by 
aiHK>intlng  assistants,  examiners,  and  clerks 
other  than  those  specifically  provided  for,  as 
to  numbers,  in  the  bureau  of  Inspection  law, 
without  an  appropriation  therefor.  But  when 
he  is  given  authority,  as  he  is  in  that  law, 
to  appoint  a  specified  number  of  deputies  and 
to  fix  their  salaries  at  not  exceeding  $2,500  i>er 
annum,  we  are  of  the  opinion  that  both  the 
number  of  deputies  and  the  amount  of  their 
salaries  wtien  determined  upon  by  the  audi- 
tor, within  the  limitations  prescribed,  are 
thereby  "ascertained  and  allowed  by  law," 
the  same  as  If  the  Legislature  itself  had  final- 
ly determined  the  number  of  deputies  and  the 


amounts  of  their  salaries.  Our  recent  deci- 
sion In  State  ex  reL  Peel  t.  Clausen,  91  Wash. 
166,  1^  Pac.  1,  is  in  harmony  with  and  lends 
support  to  this  conclusion.  So  far  as  the 
question  here  involved  is  concerned,  that  case 
differs  from  tills  only  in  that  the  amount  for 
wlilch  the  warrant  was  there  directed  to  be 
Issued  was  ascertained  and  allowed  by  a 
Judgment  In  a  condemnation  proceeding, 
prosecuted  in  pursuance  of  statutory  author- 
ity, to  acquire  a  right  of  way  for  a  state 
lilghway,  after  wliich  it  was  discovered  that 
there  was  an  insufficient  appropriation  to 
meet  the  award.  If  that  was  an  expense 
"ascertained  and  allowed  by  law,"  this  cer- 
tainly is. 

The  early  decision  of  this  court  In  State  ex 
rel.  Brainerd  v.  Grimes,  7  Wash.  191,  34  Pac. 
833,  is  of  interest  in  this  connection,  tbongh 
it  can  be  difTerentiated  from  the  presoit  case. 
In  that  the  law  there  in  question  was  viewed 
as  an  appropriation  act,  as  well  as  an  act  pro- 
viding for  a  state  board  of  land  commission- 
era.  That  is,  an  appropriation  act  in  so  far 
as  the  ensuing  biennial  fiscal  term  was  con- 
cerned, the  salary  involved  being  one  falling 
due  during  the  biennial  fiscal  term  which 
immediately  followed  the  passa^  of  the 
act.  Hence  that  cannot  be  said  to  be  the  Is- 
suing of  a  warrant  in  the  absence  of  an  ap- 
propriation as  it  would  have  been  had  tbe 
warrant  been  Issued  after  the  ezi)iration  of 
the  ensuing  Uennial  fiscal  term.  We  find  but 
little  aid  from  the  decisions  of  other  states, 
though  the  following  may  be  cited  as  lend- 
ing some  support  to  our  conclusion:  £}vans 
V.  McCarthy,  42  Kan.  426,  22  Pac  631;  Shat- 
tuck  V.  Kincaid,  31  Or.  379,  49  Pac.  758; 
LIghtfoot  V.  Lane,  104  Tex.  447,  140  S.  W.  89. 

The  only  decision  coming  to  oar  notice 
which  may  seem  out  of  harmony  with  onr 
views  here  expressed  is  that  of  Leddy  t. 
ComeU,  52  Colo.  189,  120  Pac  153,  38  L.  R.  A- 
(N.  S.)  918,  Ann.  Cas.  19130,  1304.  In  that 
state,  however,  the  doctrine  of  continuing  ap- 
propriations prevails  as  not  being  repugnant 
to  its  constitutional  provisions,  as  it  Is  to 
ours.  The  Colorado  Constitution  not  only 
prohibits  the  paym^it  of  money  from  the 
state  treasury  except  upon  appropriation,  as 
ours  does,  but  Its  statutes  prohibit  tbe  draw- 
ing of  any  warrant  upon  the  state  treasury 
except  upon  awropriatlon.  That  case  in- 
volved a  claim  for  salary  of  a  secretary  of  a 
commission,  the  statute  providing  that  "the 
secretary  shall  be  paid  a  salary  not  to  ex- 
ceed $1,800  a  year."  The  real  question  was 
whether  or  not  these  words  constituted  a 
continuing  appropriation.  It  was  held  that 
they  did  not,  because  no  amount  was  def- 
initely fixed  as  an  ai^ropriation,  hence  there 
was  no  authority  under  the  Constitution  and 
statutes  of  Colorado  to  issue  to  the  secretary 
a  warrant  for  his  salary.  We  tlUnk  that  de- 
cision Is  not  in  point  here. 

We  conclude  that  relator  Is  entitled  to  a 
warrant  as  prayed  for,  to  be  drawn  by  tbe  re- 
spondent as  state  auditor  upon  the  "state 
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general  fund,"  tbat  being  the  fnnd  bis  salary 
Is  payable  from  by  the  provision  of  section 
8355,  above  quoted.  As  to  when  and  how 
such  warrant  shaU  be  paid  from  moneys  In 
the  state  treasury  is  a  question  wholly  for- 
eign to  our  present  inquiry. 
A  writ  of  mandate  will  issue  accordingly. 

PULLERTON,  MORRIS,  and  MOUNT,  JJ., 
concur.  CHADWICK  and  WEBSTER,  JJ., 
concur  in  the  result 

MAIN,  J.  I  am  -unable  to  concur  in  the 
majority  opinion  In  this  case,  and  will  here 
state  my  reasons. 

In  the  act  of  March  27,  1890,  will  be  found 
defined  the  duties  of  the  state  auditor.  Sec- 
tion 6,  Laws  1890,  p.  637  (Rem.  Code,  §  9008), 
provides: 

"The  state  auditor  shall  in  no  case  issue  any 
state  warrant  nnless  there  is  a  law  authorizing 
the  issue  of  the  same,  and  every  warrant' shall 
state  the  act  under  which  it  la  drawn.    •    •    •  " 

Section  20,  Laws  1890,  p.  640  (Rem.  Code, 
I  9021),  provides: 

"In  all  coses  of  grants,  salaries,  pay  and 
expenses,  ascertained  and  allowed  by  law,  found 
due  to  individuals  from  the  state,  when  audited 
the  auditor  shall  draw  a  warrant  upon  the  treas- 
ury for  the  amount,  but  in  cases  of  unliquidated 
accounts  and  claims,  the  adjustment  and  pay- 
ment of  which  are  not  provided  for  by  law,  no 
warrant  shall  be  drawn  by  the  auditor  or  paid 
by  the  treasurer  unless  the  previous  appropria- 
tion shall  have  been  made  by  law  for  that  pur- 
pose, nor  shall  the  whole  amount  drawn  by  and 
paid  under  any  head  ever  exceed  the  amount 
thus  appropriated:  Provided,  that  where  an  ap- 
propriation is  made  by  law  to  be  paid  out  of  the 
state  treasury,  it  shall  be  the  duty  of  the  state 
auditor  to  draw  a  warrant  or  warrants  upon  the 
state  treasurer  in  accordance  with  the  provi- 
sions of  such  law  in  favor  of  the  person  or  per- 
sons entitled  to  the  same." 

It  will  be  observed  that,  by  this  section, 
where  the  claim  is  "ascertained  and  allowed 
by  law,"  the  auditor  shall  draw  a  warrant 
upon  the  treasurer  without  reference  to  the 
fact  as  to  whether  there  has  previously  been 
made  an  appropriation  out  of  which  the  war- 
rant should  be  paid,  but  that  for  claims  for 
unliquidated  accounts  no  warrant  shall  be 
drawn  by  the  auditor  unless  a  previous  ap- 
propriation shall  have  been  made  by  law 
for  that  purpose.  Section  22  of  the  same 
act  (Lows  1890,  p.  641)  provides: 

"In  all  cases  where  the  laws  recognize  a  claim 
for  moijey  against. the  state,  and  no  appropria- 
tion shall  be  made  by  law  to  pay  the  same,  the 
auditor  shall  audit  and  settle  the  same,  and  give 
the  claimant  a  certificate  of  the  amoant  thereof, 
under  the  official  seal,  if  demanded,  and  shall 
report  the  same  to  the  Legislature  with  as  lit- 
tle delay  as  possible." 

It  seems  to  have  been  the  policy  of  the 
Legislature  In  passing  this  act  to  recognize  a 
distinction  between  claims  "ascertained  and 
allowed  by  law,"  mentioned  in  section  20, 
and  for  which  a  warrant  might  be  drawn 
without  a  previous  apprc^rlation,  and  cases 
where  the  laws  "recognize"  a  claim.  In  the 
tatter  case,  under  the  act,  the  claimant  was 
only  entitled  to  a  certificate^  not  a  warrant. 


In  1895  the  Legislature  passed  an  act  (chap- 
ter 35,  Laws  1895,  p.  58;  Rem.  Code,  S  5025) 
relating  to  deficiencies  in  public  institutions 
and  departments  of  the  state,  the  first  sec- 
tion of  which  provides  that: 

"It  shall  be  unlawful  for  any  of  the  state  offi- 
cers or  trustees,  managers,  directors,  superin- 
tendents or  boards  of  commissioners  of  any  of 
the  public  institutions  of  the  state  of  Washing- 
ton, or  for  the  officers  of  any  of  the  departments 
of  the  state  of  Washington,  to  create  a  deficien- 
cy, incur  liability,  or  to  expend  a  greater  sum  of 
money  than  is  appropriated  by  the  Legislature 
for  the  use  of  said  public  institution  or  depart- 
ment" 

In  State  ex  rel.  Rlppetoe  t.  Cheetham,  17 
Wash.  483,  49  Pac.  1072,  it  was  held  that  sec- 
tion 22  of  the  act  of  March  27,  1890,  which, 
provided  that  the  claimant  was  entitled  to 
a  certificate  where  the  laws  recognized  a 
claim  and  no  appropriation  had  been  made  to 
pay  the  same,  was  annulled  by  section  1  of 
the  act  of  1895,  above  quoted,  which  makes 
it  unlawful  for  any  of  the  state  officers  to 
create  a  deficiency,  incur  liability,  or  to  ex- 
pend a  greater  sum  of  money  than  had  been 
previously  appropriated  by  the  Legislature. 

Section  22  of  the  act  of  March  27,  1890, 
being  no  longer  in  effect,  the  question  which 
is  decisive  upon  the  present  application  for 
a  writ  of  mandate  Is  whether  the  relator's- 
salary  Is  "ascertained  and  allowed  by  law." 
If  it  is  so  ascertained  and  allowed,  it  may  be 
conceded, .  for  the  purposes  of  this  case,  that 
he  is  entitled  to  the  writ  On  the  other 
hand,  if  his  claim  is  not  one  which  is  ascer- 
tained and  allowed  by  law,  the  writ  should 
be  denied.  Inquiry  must  then  be  directed  to 
the  determination  of  this  question.  Section 
1  of  the  act  before  mentioned  (chapter  76, 
Laws  1909,  p.  136 ;  section  8346,  Rem.  Code), 
by  which  a  bureau  of  inspection  anu  super- 
vision of  public  oflSces  was  created,  provides 
that: 

"There  is  hereby  established  in  the  department 
of  the  state^  auditor  a  bureau  to  be  known  as  the 
bureau  of  inspection  and  supervision  of  public 
offices;  the  prmcipal  officer  of  said  bureau  shall 
be  known  as  the  chief  inspector  and  supervisor 
of  public^  offices;  the  state  auditor  shall  be,  ex 
officio,  chief  inspector  and  supervisor  of  public  of- 
fices, and  as  such  chief  inspector  and  supervisor, 
shall  appoint  not  exceeding  three  deputies,  who 
shall  each  receive  a  salary  not  exceeding  two 
thousand  five  hundred  dollars  per  annum,  and  a 
clerk  who  shall  receive  a  salary  not  exceeding 
fifteen  hundred  dollars  per  annum,  and  in  addi- 
tion thereto  an  allowance  for  all  necessary  trav- 
eling and  hotel  expenses  while  absent  from  their 
places  of  residence  in  the  discharge  of  their 
official  duties." 

By  this  statute,  the  state  auditor,  as  ex  of- 
ficio chief  Inspector  and  supervisor  of  public 
offices,  has  the  right  to  appoint  "not  exceed- ' 
Ing  three  deputies,"  each  of  whom  shall  re- 
ceive a  salary  "not  exceeding  two  thousand 
five  hundred  dollars  per  annum."  The  act 
nowhere  provides  that  the  auditor  shall  ap- 
point three  deputies,  and  that  the  salary  of 
each  shall  be  the  sum  of  $2,500.  The  number 
of  d^utles,  not  exceeding  three,  and  the  sal- 
ary of  each  deputy,  not  in  excess  of  $2,500,  Is 
left  to  the  Judgment  or  discretion  of  the  state 
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auditor.  It  Is  fair  to  assume  that,  U  the 
state  auditor  found  that  the  duties  of  the  bu- 
reau could  be  discharged  with  the  assistance 
of  one  depul7  at  a  salary  of  $2,000  a  year,  be 
would  not  keep  upon  the  pay  roll  three  such 
deputies  at  a  salary  of  $2,500  each.  This 
statute  Is  merely  a  limitation  upon  the  power 
of  the  state  auditor  respecting  the  number 
and  compensation  of  deputies.  It  certainly 
falls  short  of  creating  the  legal  obligation  on 
the  part  of  the  state  to  provide  employment 
for  three  persons  at  the  maximum  salary 
spedfled.  Had  the  auditor,  in  the  exercise  of 
the  judgment  and  discretion  given  him  by  the 
statute,  fixed  the  salary  of  the  relator  at  $2,- 
000  per  year,  can  it  be  said  that  mandamus 
would  lie  to  compel  the  auditor  to  issue  a 
salary  warrant  on  the  basis  of  a  salary  at 
$2,500  per  year?  It  is  necessary  for  the  au- 
ditor to  act  before  any  right  to  a  salary  can 
arise.  Before  a  claim  can  be  said  to  be  "as- 
certained" by  law,  it  Is  necessary  that  it  be 
made  certain,  fixed,  or  determined  by  law. 
To  ascertain  a  matter  Is  "to  make  (a  thing) 
certain  to  the  mind ;  to  free  from  obscurity, 
doubt,  or  change;  to  make  sure  of;  to  fix; 
to  determine."  Webster's  Dictionary.  This 
definition  has  been  Judicially  approved  in 
Wicecarver  v.  Mercantile  Town  Mutual  In- 
surance Co.,  137  Mo.  App.  247, 117  S.  W.  688; 
Brown  V.  Lyddy,  11  Hun  (18  N.  T.)  451. 

In  Leddy  v.  Cornell,  S2  Colo.  189,  120  Paa 
153,  38  L.  R.  A.  (N.  S.)  918,  Ann.  Ga&  1913C. 
1304,  the  court  had  before  It  an  act  of  the 
Legislature  which,  among  other  things,  pro- 
vided for  the  appointment  of  a  secretary  to 
the  civil  service  commissioners,  and  that  the 
"secretary  shall  be  paid  a  salary  not  to  ex- 
ceed ei^teen  hundred  dollars  a  year. 
•  •  •  "  The  court  there  was  of  the  opin- 
ion that  the  act  did  not  fix  the  spedfic 
amount  which  the  secretary  was  to  receive, 
but  merely  placed  a  limit  upon  the  same. 
Upon  this  question  it  was  said: 

"The  act  itself  does  not  fix  the  specific  amount 
which  the  secretary  is  to  receive,  but  merely 
places  a  limit  beyond  which  no  Legidature  in 
the  future  may  go,  until  the  act  Is  amended.  In 
making  appropriations  for  its  payment" 

As  I  read  the  case  of  State  ex  rel.  Peel  v. 
Clausen,  94  Wash.  166,  162  Pac  1,  it  does  not 
support  the  majority  opinion.  In  that  case 
the  state  had  acquired  by  condemnation  pri- 
vate property  for  use  as  a  highway,  and  had 
taken  possession  thereof.  The  Highway  fund 
being  exhausted,  the  auditor  declined  to  is- 
sue a  warrant  to  the  property  owner  for  the 
amount  of  the  judgment  It  was  there  held 
that  since,  under  article  1,  {  16,  of  the  Con- 
stitution, land  shall  not  be  appropriated  to  a 
public  use  unless  its  value  is  first  ascertained 
and  paid  into  court  for  the  owner,  the  war- 
rant should  issue.  That  case  merely  enforc- 
ed a  positive  requirement  of  the  Constitution. 


The  case,  as  I  understand  it,  has  no  applica- 
tion to  the  facts  In  the  present  case,  and  the 
argument  there,  so  far  as  material,  tea6a  to 
support  the  oi^MsIte  view,  for  It  is  there 
said: 

"  •  *  •  Where  a  law  creates  an  office,  no 
special  appropriation  is  necessary  to  authorize 
the  issuance  of  a  warrant  for  the  payment  of  a 
salary  fixed  by  the  terms  of  the  act" 

It  would  seem  to  follow  that  the  converse 
of  the  proposition  just  quoted  from  the  Peel 
Case  must  necessarily  be  true,  that  is,  if  the 
salary  Is  not  fixed  by  the.  terms  of  the  act, 
and  no  special  appropriation  has  been  made 
to  pay  the  same,  mandamus  will  not  Ue  to 
compel  the  Issuance  of  a  warrant  The  sal- 
ary of  the  relator,  the  amount  of  which  Is  to 
be  determined  by  the  state  auditor,  with  only 
a  maximum  fixed,  beyond  which  he  may  not 
go,  cannot  be  said  to  be  made  definite,  cer- 
tain, or  fixed  by  the  law.  In  other  words,  it 
Is  not  ascertained  and  allowed  by  law.  Nei- 
ther reason  nor  authority  will  sustain  the 
holding  that  mandamus  will  lie  to  compel 
the  issuance  of  a  salary  warrant  when  no 
special  appropriation  has  been  made  by  the 
Legislature  therefor,  and  sudi  salary  Is  not 
fixed  or  ascertained  by  law,  but  is  left  to  the 
judgment  or  discretion  at  an  intervening 
agency,  such  as  the  state  auditor  In  this  case. 

The  cases  of  Evans  v.  McGartliy,  42  Kan. 
426,  22  Pac.  631,  Ughtfoot  v.  Lane,  104  Tex. 
442,  140  S.  W.  89,  and  Sliattuck  v.  Klncaid, 
31  Or.  379,  49  Pac.  758,  are  clearly  distin- 
guishable. In  the  Evans  Case,  it  was  brid 
that  an  act  making  an  appropriation  for  the 
state  house  fund  was  an  apprc^riation  in 
prsesenti,  even  though  the  taxes  levied  for 
that  fund  had  not  found  their  way  into  the 
state  treasury.  There,  there  was  an  appro- 
priation. Here,  there  is  no  such  appropria- 
tion. In  the  Llghtfoot  Case  the  Supreme 
Court  of  Texas  held  that  the  Attorney  Gen- 
eral had  the  right  to  compel  the  issuance  of 
a  salary  warrant.  In  that  state,  however, 
the  Attorney  General's  salary  was  definitely 
fixed  by  the  Constitution  at  $2,000  per  year. 
In  the  Shattuck  Case  the  supreme  Court  of 
Oregon  directed  the  Issuance  of  a  warrant 
for  the  salary  of  a  circuit  judge.  In  that 
state  such  salary  was  definitely  fixed  by  act 
of  the  Legislature  at  $3,000  per  year.  In  nei- 
ther of  the  cases  last  referred  to  was  the 
amount  of  the  salary  left  to  the  judgment  or 
discretion  of  any  officer,  but  was  defidltely 
fixed  by  the  law  Itself. 

In  my  opinion,  the  writ  should  be  denied, 
and  I  therefore  dissent 

ELLIS,  C.  J.,  and  HOLGOMB,  J.,  concur 
with  the  dissent  of  Judge  MAIN.  The  rea- 
soning on  the  last  contention  in  the  Rippetoe 
Case  is  forceful  and  applies  with  controlling 
force  here. 
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(No.  1S87&) 


(Supreme  C!oart  of  Washington.     Sept.  14, 
1917.) 

1.  Intoxicating  Liqitoiis  «=>139  —  Illeoal 
Possession  —  Commission  or  Oitbnsb  bt 
Druooist—  Statute. 

In  view  of  Rem.  Code  1916,  $  6262—7,  desie- 
natinf  the  purposes  for  which  druggjsts  may  sell 
or  dispose  of  intoxicants,  etc.,  and  section 
6262—17,  prescribing  the  manner  in  which  drug- 
gists ma;  secure  intoxicants  in  any  quantities 
desired  for  use  for  purposes  permitted  by  law, 
a  registered  druggist  or  pharmacist  can  be  ^ilty 
of  the  unlawful  possession  of  intoxicating  liquor, 
under  section  62(32—22,  by  having  in  possession 
liquor  in  excess  of  the  legal  quantity:  his  pos- 
session not  being  for  the  purpose  of  disposition 
in  any  of  the  ways  permitted  to  druggists  and 
pharmacists. 

2.  Intoxicatinq  LIQT70BS  «=»211  —  Illeqal 
Possession— Sufficiency  of  Infobmation. 

An  information,  charging  a  drugeist  under 
Rem.  Code  1915,  §  6262—22,  with  having  had  in 
possession  intoxicants  in  excess  of  the  quantity 
allowed  by  law,  was  sufficient,  though  not  charg- 
ing any  intent  to  sell  or  dispose  of  the  liquor 
in  any  manner  whatsoever,  the  information  set- 
ting forth  that  the  druggist  did  not  intend  to  dis- 
pose of  the  liquor  in  any  of  the  ways  permitted 
dmggists  to  dispose  of  it. 

3.  Intoxicating  Liquobs  «=s>239(1)  —  Pbosb- 
cuTioN  FOB  Unlawful  Possession  —  IN- 

STBVCTION. 

In  prosecution  of  a  druggist  under  Rem. 
Code  1915.  S  6262—22,  for  having  had  in  posses- 
sion intoxicants  in  excess  of  the  quantity  al- 
lowed by  law,  a  necessary  instruction,  addressed 
to  evidence  showing  that  defendant  claimed  his 
possession,  was  to  transport  the  whislty,  which, 
read  in  its  entirety,  and  in  connection  with  pre- 
ceding instructions,  advised  the  jury  that  it 
would  be  no  defense  to  a  charge  of  unlawful  pos- 
session If  the  liquor  was  in  transportation  from 
the  place  where  it  might  be  lawfully  permanent- 
ly possessed  if  no  permit  to  transport  it  was 
shown,  was  not  erroneous  as  authorizing  the 
jury  to  find  defendant  guilty  of  unlawful  trana^ 
portation  as  a  distinct  offense. 

4.  Cbiminal  Law  €=s>1172(7)  —  Appeal  — 
Habmless  Ebrob. 

In  such  prosecution,  error  in  submitting  to 
the  jury  the  question  whether  defendant  had  a 
permit  to  transport  liquors  in  the  absence  of 
evidence  to  that  effect  was  harmless. 

5.  INTOXICATINO    LlQUOBS    ®=>224  —  PbOSECU- 

TioN  FOR  Illegal  Possession— Bubden  or 

Pboof— Statute. 
In  view  of  Rem.  Code  1915,  i  6262—23, 
making  possession  of  more  than  two  quarts  of 
intoxicants  other  than  beer  prima  fade  evidence 
of  possession  for  an  unlawful  purpose,  in  a  pros- 
ecution of  a  druggist,  under  section  6262—22, 
for  having  had  in  possession  intoxicants  in  ex- 
cess of  the  legal  quantity,  the  court  properly 
placed  on  defendant  the  burden  of  proving  his 
possession  of  a  permit  to  transport  liquors. 
3.  Cbiminal  Law  ®=»308  —  Bvidencb  —  Pbe- 

BUMPTION     OF     INNOCENCX    —    RBBXTTTABLE 

Characteb. 
The  presumption  of  defendant's  innocence  is 
rebuttable  and  must  yield  to  evidence. 

7.  Cbiminal  Law  €=517(4)  —  Evidence  — 
Admibsions  —  Establishment  or  Cobfus 
Delicti. 
In  a  prosecution  of  a  druggist,  under  Bern. 
Code  1915,  i  6262—22,  for  having  had  in  pos- 
session intoxicants  in  excess  of  the  quantity  al- 
lowed by  law,  defendant's  admissions,  amounting 
to  a  confession,  were  admissible  with  other  cir- 
cumstances to  establish  the  corpus  delicti. 


8.  IirroxioATiKO  Liquobs  4s»296(5>— Illegal 

PoSeESSIOR— SUFFICIKNCT  OF  B17IDKNCB. 

In  such  prosecution,  evidence  held  sufficient 
to  establish  the  corpus  delicti 

Department  1.  Appeal  from  Superior 
Court,  Skagit  County;  Augustus  Brawls, 
judge. 

Cbailes  Gray  was  conyicted  of  baving  bad 
la  possession  Intoxicants  in  excess  of  the 
quantity  allowed  by  law,  and  he  appeals.  ■ 
Affirmed. 

John  P.  Dore  and  Robert  Welch,  both  of 
Seattle,  and  Beagle  &  Driftmler,  of  Mt.  Ver- 
non, for  appellant  A.  R.  Hllen  and  B.  V. 
Welts,  both  of  Mt  Vernon,  for  the  State. 

ELLIS,  O.  J.  Defendant,  a  reglsrtered 
<druggist  and  pharmacist,  whose  place  of 
business  was  In  Seattle,  King  county,  was 
charged  under  Rem.  Code,  {  6262—22,  with 
having  In  his  possession  at  Anacortes,  Skagit 
county,  intoxicating  liquor  in  excess  of  the 
quantity  allowed  by  law.  The  charging  part 
of  the  Information  was  as  follows : 

"That  at  Anacortes,  in  said  Skagit  county, 
Washington,  on  or  about  the  14th  day  of  Ma^, 
1016,  said  defendant  then  and  there  bein^  did 
willfully  and  unlawfully  have  in  his  possession 
more  than  one-half  gallon  or  two  quarts  of  in- 
toxicating liquor  other  than  beer,  to  wit,  whisky, 
the  exact  amount  of  said  whisky  being  to  plain- 
tiff unknown ;  that  xald  defendant,  Charles 
Gray,  at  said  time  was  a  registered  pharmacist 
and  druggist,  with  his  place  of  business  at  Seat- 
tle, King  county,  Wash  said  city  of  Seattle, 
King  county,  Wash.,  bein^  100  miles  distant 
from  said  Anacortes,  Skagit  county.  Wash.,  by 
the  ordinary  route  of  travel  and  transportation, 
and  said  intoxicating  liquor  was  not  at  said  time 
kept  and  possessed  by  said  defendant  for  the 
purpose  of  being  used  in  connection  with  the 
drug  business  of  the  said  defendant  at  Seattle, 
King  county,  Wash.,  and  said  intoxicating  liquor 
was  not  at  said  time  and  place  kept  and  pos- 
sessed by  said  defendant  for  the  purpose  of  sale 
for  medicinal  jiurposes  upon  the  prescription  of 
licensed  physicians  nor  for  sacramental  purpos- 
es upon  the  orders  of  clergymen,  nor  io  sick  per- 
sons in  cases  of  extreme  illness  where  delay 
might  be  dangerous,  nor  did  the  same  consist 
of  alcohol  to  be  used  for  mechanical  or  chemical 
purposes,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Washington." 

Defendant  demurred  to  the  informatlcn  on 
tiie  ground  that  it  was  insufficient  to  charge 
a  crime  or  misdemeanor,  and  contained  facta 
which  were  a  complete  defense  to  the  crime 
sought  to  be  charged.  The  demurrer  was 
overruled.  He  was  tried,  ana  by  a  Jury 
found  guilty.  Motions  for  a  directed  vei-- 
diet,  for  new  trial,  and  in  arrest  of  Judgment 
were  overruled.  Defendant  was  adjudged 
guilty,  and  sentenced  to  pay  a  fine  of  $200 
and  serve  30  days  in  the  county  Jail.  He  ap- 
peals. 

Appellant  contends:  (1)  Tliat  the  Infforma- 
tlon  charged  no  crime;  (2)  that  the  instruc- 
tions were  erroneous;  and  (3)  that  the  state 
did  not  prove  the  corpus  dellctL  We  shall 
consider  these  in  the  order  stated. 

[1,  2]  1.  It  is  insisted  that  the  Information 


CS9For  other  case*  see  same  topic  and  KBT-NVMBSR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


952 


167  PACIFIC  REPOETER 


(Wash. 


charged  no  crime  because  of  the  allegation 
that  appellant  was  a  registered  druggist  and 
pharmacist,  and  it  is  urged  that  druggists 
and  pharmacists  have  the  right  to  possess 
intoxicating  liquor  In  unlimited  quantities. 
Baldly  stated,  the  argument  is  that,  a  regis- 
tered druggist  or  pharmacist  cannot  be  guil- 
ty of  the  unlawful  possession  of  intoxicating 
liquor,  though  it  be  admitted  his  possession 
is  not  for  the  purpose  of  disposition  in  any 
of  the  ways  permitted  to  druggists  and  phar- 
macists, and  that  eyen  in  such  a  case  he  can 
only  be  charged  for  unlawful  sale  or  disposi- 
tion or  for  failure  to  keep  a  record  of  sales 
under  the  provision  of  Rem.  Code,  {  6262 — 7. 
It  is  further  argued  that  the  information  was 
insufficient,  in  that  it  did  not  charge  any  in- 
tent to  sell  or  dispose  of  the  liquor  in  any 
manner  whatsoever.  These  positions  are  un- 
tenable. A  druggist  or  pharmacist  as  such 
can  only  lawfully  possess  intoxicating  liquor 
in  quantities  in  excess  of  those  permitted  to 
others,  for  the  lawful  purpose  of  disposi- 
tion permitted  to  druggists  and  pharmacists 
in  connection  with  their  business  as  such. 
State  V.  Martin,  92  Wash.  366,  159  Pac.  88. 
Appellant  admits  that  this  information  nega- 
tives a  possession  for  any  and  all  the  lawful 
purposes  for  which  a  drugg:lst  or  pharmacist 
may  dispose  of  intoxicating  liquors.  He 
says: 

"It  is  true  that  the  informatioii  sets  forth  that 
he  did  not  intend  to  dispose  of  the  intoxicating 
liquor  in  any  of  the  ways  permitted  druggists  to 
dispose  of  it  by  law." 

This  admission  presents  a  complete  refu- 
tation of  appellant's  criticism  of  the  infor- 
mation. Rem.  Code,  i  6262 — 7,  designates  all 
the  purposes  for  which  druggists  and  pharma- 
cists may  sell  or  dispose  of  intoxicating  liq- 
uors, and  prescribes  the  manner  in  which 
such  sales  may  be  made  and  the  record  to 
be  kept  A  reading  of  this  section  makes  it 
clear  that  the  immunity  is  granted,  not  to 
druggists  and  pharmacists  as  favored  indi- 
viduals, but  to  the  business  which  they  con- 
duct as  a  necessary  and  la\\'ful  business. 
Rem.  Co<le,  8  6262 — 17,  prescribes  the  man- 
ner in  which  druggists  and  pharmacists  as 
such  may  secure  intoxicating  liquor  in  any 
quantities  de^red,  but  "for  use  for  purposes 
permitted  by  this  law  only."  Obviously  this 
section  must  be  oonstrued  in  connection 
with  section  62^ — ^7.  So  construed,  ttie 
necessary  implication  arises  that  InttMdcat- 
Ing  liquors  can  lawfully  be  procured,  hence 
lawfully  possessed,  by  druggists  and  phar- 
macists, in  excess  of  the  quantities  In  which 
they  are  procurable  by  others,  only  for  the 
purpose  of  sale  or  disposition  as  prescribed 
in  section  6262 — ^7.  It  follows  that  when 
such  liquors  are  not  possessed  by  druggists 
or  pharmacists  for  disposition  in  some  of  the 
ways  permitted  to  a  druggist  or  pharmacist 
in  C'Wnection  with  Ids  business  as  such,  he 
can  no  longer  claim  for  his  possession  the 
immunity  of  a  druggist  or  pharmacist  accord- 
ed by  the  proviso  of  Rem.  Code,  |  6262—22. 


Such  possession  is  not  that  of  &  druggist  or 
pharmacist  within  any  sane  meaning  of  the 
law.  His  possession  then  becomes  prima 
facie  evidence  that  liquors  held  in  excess  of 
the  quantities  permitted  to  others  are  held 
and  kept  for  the  purpose  of  unlawful  sale 
or  disposition.  Sudi  is  the  clear  import  of 
Rem.  Code,  |  6262—23,  when  construed  in 
connection  with  the  other  two  sections  touch- 
ing the  sale  and  procurement  of  intoxicat- 
ing liquors  by  druggists  and  pharmacists. 
Since  the  information  admittedly  negatives 
appellant's  possessiCHi  for  any  and  all  phar- 
maceutic uses,  it  sufficiently  charges  an  on- 
lawful  possession.  The  first  section  of  the 
prohibitory  law,  Rem.  Code,  {  6262 — 1,  im- 
poses upon  the  courts  a  liberal  rule  of  con- 
struction as  to  the  entire  law.    It  says : 

"This  entire  act  shall  be  deemed  an  exercise  of 
the  police  power  of  the  state,  for  tlie  protection 
of  the  economic  welfare,  health,  peace  and  mor- 
als of  the  people  of  the  state,  and  all  of  its 
provisions  shall  be  liberally  construed  tor  the  ac- 
complishment of  that  purpose." 

With  this  plain  mandate  before  it  no  court 
will  single  out  the  words  "registered  pliarma- 
dsts"  as  found  in  the  proviso  of  section 
6262—22,  and  give  to  them  a  literal  meaning 
hostile  to  the  whole  spirit  and  purpose  of 
the  law,  at  variance  with  every  other  provi- 
sion touching  druggists  and  pharmacists, 
and  which  would  emasculate  the  whole  act 
as  an  operative  measure,  by  making  tltis 
proviso  a  convenient  cloak  for  the  "bootleg- 
ger" masquerading  as  an  ambulant  pharma- 
cist 

2.  The  court  faultlessly  Instructed  the  jury 
as  to  the  presumption  of  innocence.  He 
then  instructed  that  "the  defendant  in  this 
case  is  charged  with  the  crime  of  possess- 
ing intoxicating  liquors  unlawfully,"  quoted 
the  information,  and  admonished  the  Jury 
that  the  information  is  a  mere  accusation, 
and  is  no.  evidence  of  defendant's  guilt. 
Then  follows  the  nsvial  instruction  as  to  the 
burden  of  proof  and  reasonable  doubt,  and 
an  instruction  as  foUows,  quoting  Rem.  Code, 
I  6262—22: 

"You  are  instructed  that  the  statute  of  tha 
state  of  Washington  with  reference  to  the  pos- 
session of  intoxicating  liquor  reads  as  follows: 
'It  shall  be  unlawful  for  any  person  to  have  in 
his  possession  more  than  one  half  gallon  or  two 
quarts  of  intoxicating  liquor  other  than  beer, 
nor  more  than  twelve  quarts  or  tweo^-four 
pints  of  beer,  provided  however,  that  this  sec- 
tion shall  not  apply  to  registered  pharmacists  or 
to  persons  keeping  alcohol,  to  be  nsed  for  me- 
chanical or  chemical  purposes  only.'  Yon  are 
instructed  that  whisky  la  an  intoxicating  Uq- 
uor." 

No  exception  was  taken  to  any  of  the  fore- 
going instructions. 

The  court  then  gave  the  following  instmc- 
tlon,  quoting  a  part  of  Rem.  Code,  {  6282 — 17 : 

"With  reference  to  the  possession  and  trans- 
portation by  a  registered  druggist  or  pharmacist 
the  statute  reads  as  follows :  'Any  registered 
druggist  or  pharmacist  actually  engaged  m  busi- 
ness within  the  state,  desiring  to  transport  or 
ship  any  intoxicating  liquor  within  this  state. 
shall  make  and  file  with  the  county  auditor  a 
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statement  in  writing  under  oath,  wbich  state- 
ment sball  contain  the  name  of  the  eaid  druggist 
or  pharmacist,  the  name  under  which  he  trans- 
acts business,  or  if  made  by  the  agent  of  a  cor- 
poration or  copartnership,  shall  state  the  name 
of  such  corporation  or  copartnership,  and  the 
official  position  or  connection  of  the  person  mak- 
ing such  statement  with  said  firm  or  corpora- 
tion, the  location  of  the  place  of  business  of  said 
persons,  firm  or  corporation ;  that  he,  they  or  it 
IS  regularly  engaged  in  business  as  a  druggist  or 
pharmacist,  at  such  j^oint;  and  that  it  is  neces- 
sary from  time  to  time  to  make  shipments  of 
intoxicating  liquor  and  such  liquor  is  not  to  be 
sold  in  violation  of  the  laws  of  the  state,  but  is 
obtained  for  use  for  purposes  permitted  by  this 
law  only.' 

"Tou  will  notice  that  the  law  makes  an  excep- 
tion with  respect  to  registered  pharmacists  or 
druggists,  and  permits  them  to  have  intoxicating 
liquor  in  their  possession  without  any  restric- 
tion or  limitation  upon  the  amount  thereof,  but 
you  are  instructed  that  such  permission  is  ac- 
corded them  for  the  purpose  of  disposing  of  the 
same  at  their  established  place  of  business  upon 
the  prescription  of  a  registered  physician,  upon 
the  order  of  a  clergyman  for  sacramental  purpos- 
es or  for  the  sale  of  alcohol  for  mechanical  or 
chemical  purposes  only  and  the  furnishing  of  in- 
toxicating liquor  to  a  person  in  case  of  severe 
illness  where  delay  might  be  dangerous,  but  that 
the  law  does  not  permit  the  shipping  or  trans- 
portation of  such  liquor  from  the  established 
place  of  business  of  such  druggist  or  pharmacist 
except  upon  a  compliance  with  the  provisions  of 
the  law  before  quoted,  and  if  the  jury  should  be- 
lieve beyond  a  reasonable  doubt  that  the  defend- 
ant did  have  in  his  possession  at  the  city  of 
Anacortes,  Skagit  county.  Wash.,  on  the 
day  named  in  the  information  a  greater  amount 
of  whisky  than  two  quarts,  which  said  whisky 
in  excess  of  two  quarts  had  been  transported  or 
taken  by  the  said  defendant  from  his  established 
place  of  business  in  Seattle,  King  county. 
Wash.,  to  the  said  city  of  Anacortes,  Wash., 
then  he  would  have  the  same  unlawfully  in  his 
possession  at  the  said  city  of  Anacortes,  and  it 
would  be  your  duty  to  find  the  defendant  guilty. 

"Upon  the  question  of  whether  or  not  the  de- 
fendant had  a  permit  for  the  transportation  or 
shipment  of  such  liquor,  if  you  should  believe 
beyond  a  reasonable  doubt  that  he  did  so  ship 
and  transport  such  liquor  to  the  said  city  of 
Anacortes,  you  are  instructed  that  the  burden  of 
proving  such  a  permit  is  cast  upon  the  defend- 
ant, but  if  there  is  any  evidence  iii  the  case  bear- 
ing upon  the  question  of  procuring  by  him  of 
such  permit  which  evidence  raises  in  your  mind 
a  reasonable  doubt  upon  the  question  of  whether 
or  not  such  permit  was  secured,  you  should  re- 
solve such  doubt  in  favor  of  the  defendant  and 
acquit  him.  If  you  should  have  a  reasonable 
doubt  upon  the  question  of  whether  or  not  he 
had  in  his  possesion  at  the  time  and  place  nam- 
ed in  the  information  more  than  two  quarts  of 
intoxicating  liquor  other  than  beer,  you  should 
also  resolve  such  doubt  in  the  defendant's  favor 
and  acquit  him." 

[3]  Appellant  excepted  to  parts  of  tbia  in- 
struction, and  now  urges  that  it  was  errone- 
ous, In  that  it  authorized  the  jury  to  convict 
blm  of  a  crime  other  than  .that  charged, 
namely,  tbe  crime  of  unlawfully  transport- 
ing intoxicating  liquor.  Read  in  its  entirety 
and  In  connection  with  tliose  preceding  it,  all 
that  this  instruction  intended  by  its  refer- 
ence to  the  law  touching  the  permit  for 
transportation  of  intoxicating  liquor  by 
druggists  and  pharmacists  was  to  advise  tbe 
jury  that  It  would  be  no  defense  to  a  charge 
of  unlawful  possession  that  the  liquor  was  In 
transportation  from  the  place  wbere  it  might 


be  lawfully  permanently  possessed  If  no  per- 
mit to  transport  it  were  shown.  It  is  capa- 
ble of  no  other  meaning.  When  consecutive- 
ly read  in  context  by  any  candid  interpreter, 
it  is  not  capable  of  the  construction  that  it 
authorized  the  Jury  to  find  appellant  guilty 
of  unlawful  transportation  as  a  punishable 
offense.  It  docs  not  even  tell  tbe  Jury  that 
unlawful  transportation  is  a  punishable  of- 
fense. It  merely  instructs  that  possession  in 
unlawful  transportation  is  an  unlawful  pos- 
session, but  that  a  permit  to  transport  would 
show  a  lawful  possession  and  be  a  complete 
defense.  No  Juror  of  common  sense  could 
have  taken  it  to  mean  anytliing  else.  Nor 
can  it  be  said  that  this  instruction  was  not 
necessary.  It  was  addressed  to  the  evidence, 
which  showed  that  appellant  claimed  that 
his  possession  at  Anacortes  was  a  possession 
for  the  purpose  of  transporting  the  whisky 
from  his  place  of  business  in  Seattle  for  dis- 
position outside  of  the  state.  It  is  unneces- 
sary for  us  here  to  decide  whether  or  not 
the  court  was  correct  in  holding  that  a  per- 
mit under  such  circumstances  would  be  a 
lawful  defense  to  a  charge  of  unlawful  pos- 
session, since  in  any  event  that  view  of  the 
law  was  certainly  as  favorable  to  appellant 
as  be  could  ask  with  any  semblance  of  rea- 
son. The  court  did  not  Instruct  the  Jury  up- 
on the  crime  of  unlawful  transportation,  nor 
refer  to  the  statute  under  which  that  crime 
Is  punishable.  Section  6262—17,  a  part  of 
which  was  quoted  by  the  court  in  this  in- 
struction, is  not  the  section  defining  the 
crime  of  unlawful  transportation.  It  Is  the 
section  which  provides  the  only  method  by 
which  a  druggist  or  pharmacist  as  such  can 
obtain  a  lawful  possession  of  intoxicating  liq- 
uors, but  only  for  use  In  his  business.  The 
section  defining  the  crime  of  unlawful  trans- 
portation applies,  not  only  to  common  car- 
riers, but  to  any  person  who  transports  In- 
toxicating liquor  within  this  state  without 
a  permit  That  section  is  Rem.  Code,  S 
6262 — 18.  It  is  neither  quoted,  nor  are  any 
of  its  provisions  referred  to  In  the  instruc- 
tions. 

[4]  It  has  been  suggested  that.  Inasmuch 
as  there  was  no  evidence  that  appellant  had 
a  permit,  it  was  error  to  submit  that  ques- 
tion to  the  Jury.  But,  even  so  assuming,  it 
was  error  without  prejudice  to  appellant  and 
wholly  in  his  favor.  The  Jury  having  been 
instructed  in  su'bstance  that  possession,  if  un- 
der a  permit,  would  be  a  lawful  possession, 
the  submission  to  the  Jury  of  the  question 
whether  or  not  appellant  had  a  permit  was 
plainly  more  favorable  to  him  than  under  the 
evidence  he  had  a  right  to  ask. 

[5,  •]  Nor  did  the  court  commit  any  error 
in  placing  the  burden  of  proving  his  posses- 
sion of  a  permit  upon  appellant  The  stat- 
ute (Rem.  Code,  S  6262 — 23),  makes  posses- 
sion itself  of  more  than  two  quarts  of  intoxi- 
cating liquor  other  than  beer  prima  fade  evi- 
dence of  possession  for  an  unlawful  purpose. 
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To  bold  that  the  state  most.  In  addition  to 
proving  such  possession,  prove  also  the  ab- 
sence of  a  permit  would  be  to  nullify  this  sec- 
tion by  denying  the  rule  of  evidence  which  it 
declares.  Of  course  it  may  be  speciously  ar- 
gued that  to  Indulge  the  statutory  prima 
fade  presumption  of  unlawful  possession 
from  the  mere  fact  of  iMssesslon  is  to 
presume  against  the  universal  presump- 
tion of  Innocence.  But  the  presumption  of 
innocence,  though  universal,  is  a  refragable 
presumption.  It  must  yield  to  evidence; 
else  a  conviction  could  never  stand  In  any 
case.  The  statutory  presumption  Is  an  evi- 
dential presumption,  expressly  made,  suth- 
cient  in  Itself  prima  facie  to  overcome  the 
presumption  of  Innocence;  else  the  statute 
has  no  meaning  at  alL 

3.  Fhially,  it  Is  asserted  that  the  state  did 
not  prove  the  corpus  delicti  by  competent 
evidence.  Due  Marsh,  chief  of  police  of  Ana- 
cortes,  testified,  In  substance,  that  he  arrest- 
ed and  searched  appellant  on  the  dock  at 
Anacortes  and  found  three  pint  bottles  of 
whisky  on  his  person ;  that  appellant  said  he 
had  been  up  town  looking  for  a  girl  he  was 
going  to  treat,  and  that  he  was  returning  to 
his  boat;  that  witness  visited  and  searched 
the  boat,  Thelma  O,  which  was  anchored 
alongside  the  dock  on  which  the  arrest  was 
made,  and  found  in  the  boat  a  number  of 
whisky  barrels,  a  box  or  two  of  bottles, 
•'empty  like  they  came  from  the  factory," 
and  a  couple  of  cases  In  the  hold  "filled  up, 
that  was  cased  up,  bottled  up."  He  further 
testified  as  follows: 

"Q.  What  did  he  tell  you  with  respect  to  bis 
business,  Mr.  Marsh?  A.  He  said  he  was  a 
Seattle  drug;;ist.  Q.  Go  ahead  aod  tdl  the  jury 
his  conversation  with  respect  to  how  he  come  to 
have  that  booze  at  Anacortes?    A.  He  said  his 

filace  in  Seattle  had  been  raided  and  some  of  his 
iqiior  confiscatcr),  and  he  had  this  nine  or  ten 
bai-rels  out  at  liallard,  and  the  attorneys  told 
him  he  better  get  that  and  get  it  out  of  town, 
and  he  went  and  hired  this  Thelma  O,  and  wag 
goins  to  take  the  liquor  to  San  lYancisco,  and 
they  got  out  in  tlie  Straits  somewhere  and  two 
barrels  sprung  a  leak,  and  he  told  the  captain  to 
go  to  Anacortes;  he  knew  there  was  a  glass 
plant  there,  and  get  some  bottles  and  bottle  up 
the  two  barrels  that  sprung  a  leak.  He  told  me 
that  was  the  reason  he  was  in  Anacortes  there." 

The  shoriff  of  Skagit  county  testified  to 
similar  admissions  as  follows: 

"Q.  What,  it  anything,  did  the  defendant  tell 
yon  with  respect  to  the  liquor  in  the  Thelma  O, 
at  Anacortes?  A.  He  told  me  it  was  his  liquor; 
that  there  was  nine  or  ten  barrels  of  whisky; 
that  he  wns  a  druggist  in  Seattle,  and  was  over- 
stocke<l  with  liquor  he  could  not  dispose  of  there. 
They  had  him  arrested,  and  that  he  had  engaged 
a  captain  of  this  boat  to  take  the  liquor  to  San 
Francisco  for  the  purpose  of  selling  it  there. 
That  he  had  called  in  at  Everett,  also  Laeonncr, 
on  bis  way  to  Sou  Francisco,  but  that  after  go- 
ing out  into  the  Straits,  one  or  two  barrels  was 
leaking,  and  they  came  back  to  Anacortes  for 
the  purpose  of  getting  some  bottles  to  preserve 
the  whisky  in.  Q.  What  did  he  tell  you  with 
respect  to  the  bottle  goods  on  l>oard  being  his 
property  or  not?  A.  He  said  it  was  his;  they 
had  filled  part  of  the  bottles  with  it  while  laying 


at  AnacortesL    Q.  In  this  county?    A.  In  this 
county." 

[7]  Treating  these  admissions  as  a  confes- 
sion, api>eUant  contends  that  they  were  not 
admissible  until  the  corpus  delicti  had  been 
proven  by  direct  or  circumstantial  evidence; 
that  Is  to  say,  they  were  not  admissible  along 
with  the  other  circumstances  to  establish  the 
corpus  delicti.  But  this  court,  following  very 
respectable  authority,  has  held  Just  the  con- 
trary. 

"It  is  well  settled  that  the  confession  of  a  de- 
fendant, along  with  other  drcumstances  in  the 
case,  can  be  shown  to  establish  the  corpus  de- 
Ucti.  Nicks  V.  State,  40  Tex.  Cr.  R.  1,  48  S.  W. 
18ti:  Atkins  v.  Stete,  44  Tex.  Cr.  R.  291,  70  S. 
W.  744;  I'eople  v.  Davis,  10  N.  Y.  Supp.  781i ;  1 
Wharton,  Criminal  Law  (11th  Kd.)  pp.  458, 
459."  SUte  v.  Scott,  86  Wash.  296,  WO.  150 
Pac.  423,  424  (L.  R.  A.  1916B,  844). 

"It  is  a  well-eettled  rule  that  tlie  corptis  delicti 
cannot  be  predicated  alone  upon  the  confession 
of  the  defendant  It  is  equally  well  settled  that 
the  confession  of  the  defendant,  along  with  other 
circumstances  in  the  case,  can  be  used  to  estab- 
lish the  corpus  deUcti"  Nicks  v.  State,  40  Tez. 
Cr.  R.  1,  6,  48  S.  W.  188,  188. 

"Regarding  the  question  of  the  necessity  for 
evidence  corroborating  the  confession  of  the  ac- 
cused in  order  that  such  confession  may  estab- 
lish the  corpus  delicti,  the  authorities  in  this 
country  are  not  harmonious,  bat  the  great 
weight  of  authority — almdet  an  unknown  bro- 
ken line — is  to  the  effect  that  the  uncorroborated 
confession  of  the  accused  is  insufficient  to  estab- 
lish the  corpus  delicti,  but  that,  where  corrobo- 
rated, such  confession  may  be  admitted  in  evi- 
dence for  the  purpose  of  establishing  the  corpus 
delicti  in  a  charge  of  felony."  1  Wharton. 
CrimnuU  Law  (11th  Ed.)  pp.  458,  459. 

[I]  The  undisputed  evidence  as  to  the 
whisky  barrels  in  the  boat  and  as  to  the  bot-  - 
ties,  some  empty  and  some  filled,  strongly, 
not  to  say  conclusively,  corroborated  appel- 
lant's admissions  in  every  detail.  The  corpus 
delicti  was  suflldently  established. 

Unless  we  are  ready  to  assume  an  attitude 
of  carping  criticism  and  Indulge  a  tedinlcal- 
ity  which  would  not  lie  sanctioned  In  any 
other  class  of  prosecutions  we  can  find  no 
warrant  for  a  reversal  in  the  record  be- 
fore us. 

The  judgment  is  affirmed. 

CHADWICK,  MAIN,  and  WEBSTER,  JJ, 
concur. 

(63  Colo.  376) 
RAT  V.  PEOPLE.     (No.  8915.) 
(Supreme   Court  of  Colorado.     June  4,   1917. 
Rehearing  Denied  Oct.  8,  1917.) 

1.  JuBY  (g=>105(l)— Challenges  for  Cause. 

On  trial  of  a  woman  for  munler,  the  trial 
court  did  not  abuse  its  discretion  in  sustaining 
challenges  for  cause  to  jurors,  who  stated  they 
would  require  stronger  evidence  to  convict  a 
woman  than  a  man. 

2.  HouiciDE     €=»33S(3)— Evidence— Aoiassi- 

BILITY. 

On  trial  of  a  woman  for  murdering  her  bns- 
band,  admitting  testimony  that  defendant,  priur 

'  Reported  In  full  In  the  Nev  York  Stipplement: 
reported  as  a  memorandum  decision  without  opinion 
in  Gl  Hun,  636. 
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to  her  marridgc,  liTed  with  another  man  as  hn«- 
baod  and  wife,  central?  to  tlie  fact,  is  not  prejn- 
dicial  error,  where  defendant  admitted  immoral 
acta. 

3.  Cbiminax  LlAW   €=3376— Iufbachino  De- 
fendant's Chabacter. 

Ordinarily  accused's  character  cannot  be  im- 
peached by  the  prosecution  in  the  first  instance. 

4.  Homicide     «=»338(3)— Evidence— Admibsi- 

BILITT. 

In  trial  of  a  woman  for  murdering  her  hus- 
band, error  in  admitting  letters  to  her  from  an- 
otlier  man  to  show  motive  is  not  prejudicial, 
where  they  did  not  reflect  on  defendant's  charac- 
ter more  than  did  her  own  testimony. 

5.  Homicide    <S=>309(6)—Instbuctions— Mian- 
slaughter. 

Where  accused  testified  that  she  shot  her 
husband  when  he  was  threatening  to  beat  her, 
an  instruction  on  manslaughter  would  have  been 
proper. 

6.  Cbiminal  Law  «=»824(3)— Instbuctions— 
Requests. 

Failure  to  instruct  on  manslaughter  in  a 
murder  case  is  not  reversible  error,  where  no 
request  for  the  instruction  was  made. 

White,  C.  J.,  and  Hill  and  TeUer,  J  J.,  dissent- 
ing. 

En  Banc.  Error  to  District  Court,  Routt 
County ;    Hon.  John  T.  Shumate,  Judge. 

May  Ray  was  convicted  of  murder  In  the 
second  degree,  and  brings  error.    Affirmed. 

Arthur  L.  Wessels,  E.  W.  NorUn,  and 
Cmmp  &  Allen,  all  of  Denver,  for  plaintiff  in 
error.  Leslie  E.  Hubbard,  Atty.  Gen.,  and 
Charles  Roach,  Asst.  Atty  Gen.,  for  the  Peo- 
ple. 

SCOTT,  J.  The  plaintiff  in  error  was  con- 
victed of  the  murder  of  her  husband,  James 
Ray.  The  verdict  was  murtler  in  the  second 
degree.  The  errors  assigned  which  seem  im- 
portant to  consider  are :  (1)  Irregularities  In 
the  selection  of  the  Jury  panel ;  (2)  that  the 
people  attacked  the  character  of  the  defend- 
ant in  the  first  instance;  (3)  the  admission 
of  certain  letters  in  evidence,  purporting  to 
be  addressed  to  and  received  by  the  defend- 
ant ;  arid  (4)  neglect  or  failure  of  the  court 
to  Instruct  as  to  manslaughter. 

[1]  It  Is  urged  that  certain  jurors  were, 
upon  motion  of  the  pe<9le,  discharged  for 
cause,  and  that  by  reason  thereof  the  regular 
panel  was  exhausted  and  an  open  venire  is- 
sued in  order  to  complete  the  Jury.  The  con- 
tention is  that,  but  for  the  action  of  the  court 
In  errmieonsly  sustaining  these  severaJ  chal- 
leoges,  the  Jury  could  have  been  selected 
without  exhausting  the  regular  panel,  a 
right  to  ffidc^  the  defendant  was  entitled. 
Tbete  were  nine  such  challenges  sustained. 

Juror  Bergman  testified  that  it  would  take 
stronger  evidence  to  cause  him  to  vote  to  In- 
flict the  death  penalty  upon  a  woman  than  a 
man ;  that  his  reason  for  this  was  that  a  wo- 
man is  weaker.  Upon  examination  by  the 
court,  the  Juror  stated  that  as  a  general  rule 
be  would  give  the  same  consideration  to  the 
evld^ice  in  the  case  of  the  trial  of  a  woman 
as  in  case  of  a  man,  but.  In  further  answers, 


repeatedly  said  that  it  would  require  stron- 
ger evidence  to  convict  in  case  of  a  woman 
than  in  that  of  a  man. 

Juror  Cochran  answered  substantially  to 
the  same  effect  and  further,  that  he  would 
not  put  a  man  and  a  woman  on  the  same  basis 
in  considering  the  question  of  guilt  or  inno- 
cence. 

Juror  Gill  testified  that  it  would  take 
stronger  evidence  for  him  both  to  convict  and 
to  fix  the  death  p^halty  in  case  of  a  woman 
than  if  a  man  was  t>elng  tried. 

Juror  Earl  testified  that  he  had  religious 
an'd  conscientious  scruples  against  the  inflic- 
tion of  the  death  penalty,  and  that  these 
would  certainly  prevent  hl.s  inflicting  the 
death  penalty,  even  where  the  law  and  the 
evidence  warranted. 

Jtiror  Brobeck  said  that  he  ha'd  consden- 
tious  scruples  against  Infliction  of  the  death 
penalty  In  case  of  a  woman,  and  that  he 
could  not  agree  to  such  a  verdict. 

Juror  Hitchlns  testified  that  It  would  take 
stronger  evidence  in  case  of  conviction  of  a 
woman  than  in  that  of  a  man.  He  also  tes- 
tified that  If  the  evidence  established  the 
guilt  of  the  defendant,  he  would  not  hesitate 
to  return  a  verdict  of  guilty,  the  same  as  in 
case  of  a  man. 

Juror  Grimes  testified  repeatcsdly  that  he 
would  not  vote  to  inflict  the  death  penalty 
under  any  circumstances. 

Juror  Dunkley  testified  that  it  would  re- 
quire stronger  evidence  for  hlra  to  convict  in 
case  of  a  woman,  and  also  that  he  believed 
that  he  could  render  a  verdict  according  to 
the  law  and  the  evidence. 

J^iror  Kemry  testified  substantially  to  the 
same  effect  and,  in  answer  to  a  question  by 
the  court,  said  that  he  might  convict  a  man 
on  certain  testimony  and  refuse  to  convict  a 
woman  on  the  same  evidence. 

In  no  case  does  it  apiiear  from  the  answers 
of  the  Juror  that  he  could  and  would  lay 
aside  his  convictions  so  announced.  It  does 
not  apijear  from  the  record  whether  or  not  it 
was  necessary  to  excuse  all  of  these  jurors, 
or  only  one  or  more  of  them,  in  order  to 
make  it  incumbent  on  the  court  to  issue  the 
open  venire. 

Counsel  for  defendant  rely  on  Stratton  v. 
People,  6  Colo.  276,  to  sustain  this  contention 
of  prejudicial  error.  We  do  not  so  construe 
that  decision.  The  rule  laid  down  In  that 
case,  as  we  understand  it,  is  that  conscien- 
tious scruples  against  the  infliction  of  the 
death  penalty  do  not,  in  a  capital  case,  nec- 
essarily disqualify  the  juror  entertaining 
them,  but  if,  notwithstanding  his  conscien- 
tlons  scruples,  he  will  render  a  verdict  in  ac- 
cordance with  the  law  and  the  evidence,  and 
if  upon  this  point  Ills  answers  have  no  un- 
certainty, this  Is  all  the  law  requires. 

In  the  case  of  each  of  the  Jurors  here,  there 
seems  to  be  so  much  of  conflict  In  his  an- 
swers as  to  leave  an  impression  of  uncer- 
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talnty'ln  the  Jaroi's  mind,  sufficient  In  oar 
opinion,  to  Justify  tlie  exercise  of  the  sound 
discretion  of  the  court  in  determining  the 
competency  of  the  Juror. 

The  general  rule  of  law  In  this  respect  la 
stateid  in  24  Cyc.  280,  to  be : 

"Ju'rors  to  be  competent  must  stand  indiffer- 
ent, having  no  bias  or  prejudice  for  or  against 
either  party.  The  juror  must  be  indifterent  both 
as  to  the  person  and  the  cause  to  be  tried,  and 
must  be  so  at  the  time  of  the  trial.  Bias  or 
prejudice  may  arise  from  such  a  variety  of  caus- 
es and  depends  so  much  upon  the  facts  and  cir- 
cumstances of  tiie  particular  cases  that  no  defi- 
nite rule  can  be  laid  down;  but  the  true  in- 
quiry in  all  cases  is  whether  the  juror  will  act 
with  entire  impartiality,  in  deciding  wbicbj  ex- 
cept in  those  cases  where  the  law  conclusively 
presumes  bias,  much  must  be  left  to  the  discre- 
tion of  the  court,  which,  unless  clearly  abused, 
will  not  be  interfered  with." 

And  in  Salazar  t.  Taylor,  18  Cola  638,  33 
Pac.  369,  we  said: 

•The  overruling  of  a  challenge  to  one  of  the 
jurors  is  assigned  for  error.  The  challenge  was 
upon  the  ground  of  a  previously  formed  opinion. 
In  civil,  as  well  as  criminal  actions,  challenges 
for  cause  are  triable  by  the  court.  The  decision 
of  the  trial  court  upon  such  challenge  is  not 
ground  for  reversal  by  an  appellate  court  unless 
the  decision  is  manifestly  erroneous  and  prejudi- 
cial to  the  party  complaining  of  it.  This  rule 
is  particularly  applicable  when  the  decision  of 
the  challenge  depends  upon  oral  evidence  as  in 
this  case.  Krom  the  evidence  submitted,  we  can- 
not say  that  the  trial  court  erred  in  concluding 
that  the  juror  had  not  formed  or  expressed  an 
unqualified  opinion  or  belief  as  to  the  merits 
of  the  action." 

It  was  also  said  in  Denver  &  S.  P.  R.  Co. 
V.  Driscoll,  12  Colo.  520,  21  Pac  708,  13  Am. 
St  Rep.  243: 

"We  think  the  answers  of  Mr.  Altman  were 
such  as  to  justify  the  court  in  sustaining  the 
plaintiff's  challenge  to  him ;  but,  aside  from  this, 
when  a  full  examination  of  a  juror  leaves  the 
question  of  his  competency  doubtful,  we  should 
hesitate  to  interfere  with  the  ruling  of  the  trial 
court  thereon." 

We  think  we  can  weU  say  as  to  each  of  the 
J'urors  whose  competency  is  urged  in  this 
case,  as  was  said  by  this  court  in  Independ- 
ence Co.  T.  Kalkman,  156  Pac  135,  that: 

"In  such  circumstances  the  question  rests 
largely  in  the  discretion  of  the  trial  court,  and 
when  his  testimony  is  considered  as  a  whole,  we 
cannot  agree  that  the  court  abused  its  discretion 
in  this  regard." 

There  is  no  contention  that  any  Juror  who 
sat  on  the  trial  was  not  in  all  respects  fair 
and  impartial,  or  was  in  any  sense  subjected 
to  undue  influence.  We  do  not  find  prejudi- 
cial error  in  this  respect 

[2,  3]  As  relates  to  the  introdnction  of  tes- 
timony tending  to  impeach  the  character  of 
the  defendant,  this  testimony  with  one  ex- 
ception concerns  testimony  as  to  statements 
and  admissions  of  the  defendant  The  ex- 
ception was  the  testimony  of  one  witness  to 
the  effect  that  prior  to  the  marriage  of  de- 
fendant she  and  a  man  named  Albright  held 
themselves  out  to  the  public  as  husband  and 
wife,  when  in  fact  they  were  not.  We  think 
that  the  most  that  can  be  said  of  the  tes- 
timony Is  that  It  was  generally  Immaterial. 
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but  we  cannot  say  that  It  was  prejudicial  to 
the  defendant  in  tlie  light  of  her  own  testi- 
mony, as  to  her  acts  and  conduct 

The  general  rule  that  the  charactw  of  a 
defendant  may  not  be  impeached  by  the  pros- 
ecution in  the  first  instance  is  too  well  set- 
tled for  discussion.  But  in  this  case  there 
was  no  attempt  to  prove  bad  reputation.  The 
spedflc  matter  above  suggested  was  offered, 
in  connection  with  other  testimony,  in  an 
attempt  to  prove  motive,  it  being  the  con- 
tention of  the  people  that  a  desire  to  retam 
to  Albright  was  the  motive  that  Induced  the 
defendant  to  slay  her  husband.  The  defend- 
ant however,  appeared  as  a  witness  in  her 
own  behalf  and  voluntarily  testified  as  to 
her  unchaste  life,  which  was  the  sole  reflec- 
tion on  her  character  implied  in  the  testi- 
mony complained  of.  How  she  could  have 
been  prejudiced  by  the  statement  of  a  single 
Instance  of  wrong  when  she  voluntarily  tes- 
tified to  her  repeated  acts  of  nncbastlty,  and 
her  shameful  life,  is  difficult  to  understand. 

[4]  There  was  Introduced  In  evidence,  for 
the  purpose  of  proving  motive,  certain  let- 
ters purporting  to  have  been  written  by  this 
man  Albright,  then  in  Arizona,  and  to  have 
been  received  by  the  defendant  These  let- 
ters were  found  among  the  defendant's  pos- 
sessions and  we  think  not  properly  Identified 
in  the  first  instance,  and,  for  such  reason  at 
least,  not  properly  admissible  at  the  time. 
Without  discussing  the  subject  of  the  admis- 
sibility of  letters  written  by  a  third  person 
and  received  by  a  defendant  charged  with  a 
criminal  offense,  it  is  sufl^dent  to  say  that 
these  letters  contained  no  matter  vitally  af- 
fecting the  character  of  the  defendant.  They 
in  substance  professed  great  love  for  the  de- 
fendant and  a  desire  to  be  with  her.  and 
an  affecti<Mi  for  defendant's  young  daughter. 
Tbey  carry  the  imprint  of  illiteracy,  coarse- 
ness, and  an  utter  disregard  for  defendant's 
marital  relations.  But  they  contain  no  state- 
ments of  illicit  relations  or  of  other  wrong 
upon  the  part  of  defendant  nor  do  they  in- 
dicate any  meeting  between  the  parties  sub- 
sequent to  the  marriage  of  the  defendant 
and  the  deceased  husband,  nor  do  they  add  to 
defendant's  reflection  in  her  testimony,  as 
to  her  own  character.  These  letters  had  no 
proper  place  in  the  case,  but  we  cannot  say 
that  their  admission  was  prejudicial  to  the 
defendant 

The  homicide  occurred  on  the  7th  day  of 
November,  1915,  at  Oak  Creek.  The  defend- 
ant testified  that  she  came  to  Oak  Creek  from 
Idaho,  in  February,  1915 :  that  she  had  been 
prevlotisly  married,  and  brought  with  her  a 
child  of  twelve  years  of  age;  that  she  came 
from  Pocatello  to  Oak  Creek  with  Albright ; 
that  she  tried  to  get  work  but  could  not  and 
went  to  a  cabin  with  Albright  and  another 
man  and  kept  house  for  them  a  week,  when 
she  was  ordered  by  an  oflScer  to  leave;  that 
she  then  went  to  Oak  Creek  to  find  work 
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and,  falling  to  secure  employment,  stayed  at 
the  "Heedy  Place,"  a  house  of  prostitution. 
TUree  days  after,  she  met  Ray  at  Oie  Reedy 
house.  That  he  came  there  and  remained 
every  night  for  about  ten  days,  and  that  they 
then  went  to  a  boarding  house  and  remained, 
where  she  lived  as  Ray's  wife  until  they  were 
married  February  25th.  She  had  not  seen 
Albright  since  her  marriage. 

Bay  conducted  a  saloon  and  gambling  bouse 
la  Oak  Creek,  and  later  added  a  restaurant 
to  It,  which  was  conducted  by  defencfant. 
The  testimony  shows  that  the  couple  fre- 
quently quarrelled,  and  that  her  husband 
was  extremely  brutal.  The  defendant  testi- 
fies that  on  one  occasion,  in  August,  at  the 
Reedy  house,  where  both  the  defendant  and 
deceased  were  dancing  and  drinking  with  the 
Inmates  and  imtrons,  they  quarrelled,  and 
Ray  brutally  beat  and  abused  her. 

On  the  night  of  the  homicide,  according  to 
defendant's  testimony,  they  were  engaged  in 
dancing  and  drinking  at  the  Reedy  house. 
Defendant  testifies  that  Ray  came  into  the 
dance  haU  daring  the  evening  and  told  her 
that  a  man  called  "Frenchy"  had  two  or 
three  hundred  dollars  on  bis  person,  and  that 
they  might  as  well  get  It  as  not,  and  that  he 
asked  her  to  get  Frenchy  and  take  him  up  to 
their  house.  That  she  refused  to  do  this  and 
said  to  her  dancing  partner  that  she  "sup- 
posed she  would  get  the  dickens  beat  out  of 
her."  That  they  went  Into  the  bar  with  sev- 
eral of  Kay's  friends  and  bad  some  drinks, 
and,  after  closing  time,  went  home.  That 
Ray  took  three  men  along  with  him  for  the 
purpose  of  getting  up  a  game  of  poker. 
When  they  reached  the  house  they  continued 
drinking  In  a  room  prepared  for  poker  play- 
ing. Soon  thereafter  Ray  left  the  house,  and 
lu  a  few  minutes  defendant  went  out  to  find 
him.  He  had  said  he  was  going  to  try  to 
find  Frenchy.  Defendant  came  home  and, 
not  finding  Ray,  went  down  town  a  seconf' 
time  and  found  Ray  with  some  other  men, 
and  they  finally  started  home.  That  Ray 
cursed  and  abused  her  on  the  way  home,  for 
the  reason  that  she  had  not  found  Frenchy. 
He  said  that  "when  he  got  her  In  the  house 
he  was  going  to  give  her  the  worst  beating 
of  her  life;  that  he  would  damn  near  kill 
her;  that  she  was  sticking  her  nose  in  his 
business  and  would  not  help  him."  That 
they  entered  the  house  and  walked  into  the 
kitchen ;  that  he  started  to  strike  her  saying, 
"You  thought  you  was  beat  up  the  last  time, 
but  wait  till  I  get  through  with  you  now." 
That  she  pleaded  with  him  not  to  do  so,  but 
that  he  again  struck  her  on  the  head,  and 
grabbed  her  by  the  throat  and  threw  her 
back  on  a  table  and  again  struck  her  on  the 
head.  That  then  she  threw  her  band  back  on 
the  table  and  it  came  in  contact  with  a  re- 
volver, and  she  then  began  shooting. 

It  appears  that  she  shot  him  twice  with 
fatal   efi'ect.     Defendant   says   she   did   not 


know  how  the  gim  hapi)ened  to  be  on  the  ta- 
ble; that  she  exclaimed  at  the  time  of  the 
shooting,  "Tou  will  beat  me,  will  you !"  and 
that  she  thought  she  was  going  to  be  killed 
No  other  person  saw  the  occurrence,  although 
others  were  in  the  house  and  heard  the  noise, 
and  no  other  person  gave  testimony  of  any 
Importance  as  to  the  killing.  She  Is  corrobo- 
rated as  to  the  assault  to  the  extent  that  her 
head  was  bruised  in  places. 

T^e  people  offered  testimony  tending  to 
prove  threats  of  defendant  to  kill  Ray,  and 
she  admits  saying  that  if  Ray  ever  again 
beat  her  up  as  he  did  at  the  Reedy  place,  she 
was  afraid  she  would  kill  him.  There  was 
testimony  on  the  part  of  the  defendant  tend- 
ing also  to  show  deliberation  at  the  time  of 
the  shooting,  In  that  she  admits  that  she 
took  time  to  adjust  the  safety  on  the  revol- 
ver before  shooting.  The  whole  testimony 
shows  a  sordid  and  disgusting  mode  of  Ufe 
upon  the  part  of  both  plaintiff  and  deceased, 
and  a  community  condition  almost  Incredible 
in  Colorado,  at  this  period. 

The  miserable,  and  apparently  hopeless 
and  helpless,  life  led  by  the  defendant  pre- 
sents a  strong  appeal  to  hiunan  sympathy, 
and  we  have  scrutinized  the  record  with  great 
care,  but  find  no  prejudicial  error  in  the  trial 
of  the  cause. 

[6, 6]  It  is  urged  that  the  court  erred  in 
not  instructing  as  to  manslaughter.  We 
think  this  a  proper  instruction  under  the 
facts  and  circumstances  of  the  case,  but 
counsel  for  defendant  made  no  request  for 
such  an  instruction.  This  alleged  error  con- 
stitutes mere  nondlrection  and  is  not  revers- 
ible error.  It  was  said  by  this  court  in  Mow 
V.  People,  31  Colo.  361,  72  Pac.  1072,  that: 

"If  the  rule  were  otherwise,  the  trial  judge 
would  practically  be  required  to  instruct  on  ev- 
ery question  which  the  accused  might  have  the 
right  to  have  submitted  to  the  jury,  without  his 
attention  being  called  to  questions  which  coun- 
sel, alive  to  the  interests  of  their  clients,  would 
think  of  and  the  trial  judge  would  not  It  would 
open  the  door  for  counsel  to  sit  silently  by  and 
allow  the  court  to  commit  error  in  failing  to  in- 
struct on  points  which  their  duty  to  their  client 
should  prompt  them  to  request." 

And  in  McQueary  v.  People,  48  Colo.  214, 
110  Pac.  210,  21  Ann.  Cas.  560,  that  mere  non- 
direction  is  not  ground  for  reversal  unless  an 
Instruction,  good  In  law,  and  Justified  by  the 
facts  is  tendered  and  refused. 

The  Judgment  is  affirmed. 

WHITE,  O.  Jn  and  HILXi  and  TELI^R, 
33.,  dissent. 
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(No.  8670.) 


(Supreme  Court  of  Colorada     July  2,   1917. 
Rehearing  Denied  Oct  8,  1917.) 

1.  PixADiNO  $=3418(1) — Waives  of  Erbob  bt 
Pleading  Over. 
Error  of  the  trial  court  in  sustaining  a  de- 
murrer is  waived  by  pleading  over. 
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2.  Pleading  «5>3Q6(2)— AiocMDinNT— Fobh— 
Repktition. 

The  right  to  amend  a  .coini^int  after  leave 
does  not  contemplate  that  the  averments  of  the 
original  complaint  shall  be  practically  restated, 
and,  if  the  amended  complaint  is  but  a  repeti- 
tion of  the  original  complaint,  a  motion  to  strike 
for  that  reason  is  well  taken. 

3.  Pleading  <S=3356(2)— Auendmbnt— Fobm. 

Where  a  complaint  attempting  to  charge 
false  imprisonment  and  malicious  prosecution 
was  stricken  with  leave  to  amend,  a  second 
amended  complaint  containing  some  additional 
facts  as  well  as  fuller  and  more  explicit  state- 
ments of  those  set  out  in  the  original  complaint, 
made  in  an  honest  effort  to  state  a  cause  of  ac- 
tion and  to  meet  the  objections  i>reviously  made 
to  the  original  complaint,  was  not  a  mere  repeti- 
tion of  such  complaint,  and  could  not  be  strick- 
en on  that  ground. 

4.  Pleading    <s=>243  —  AMaNDMENT  —  State- 
ment OF  Cause  or  Action. 

The  right  to  amend  a  complaint,  after  leave 
granted,  is  limited  to  an  accurate  and  correct 
expression  in  le^al  form  of  a  cause  of  action 
which  has  theretofore  been  inaccurately  or  in- 
sufficiently expressed. 

5.  Venue  c=1C'A— Misjoindeb  of  Caubkb— 
False  Imfbisonmbnt. 

A  cumplaint  for  false  imprisonment  alleging 
t&at  defendant  caused  plaintiff  to  be  arrested  by 
a  town  marshal  in  M.  county,  detained  by  a 
sheriff  of  that  county,  and  detained  by  the  un- 
derslicriff  of  U.  county  and  imprisoned  by  the 
jailer  of  that  county,  complained  of  but  one  tort, 
it  being  immaterial  how  many  oihcers  took 
part  in  the  detention  and  imprisonment,  or  to 
how  many  places  plaintiff  was  conveyed  against 
his  will,  and  did  not  join  causes  of  action  requir- 
ing different  places  of  trial. 

0.  Action  ^=945(3)— Couplaint— Joindeb  of 
Counts. 
A  count  of  a  complaint  for  malicious  prose- 
cation  was  properly  joined  with  a  count  for  false 
imprisonment. 

7.  Malicious  Pbosecution  «=>43— Venue. 

Where  the  alleged  malicious  prosecution  was 
committed  in  R.  county,  the  cause  of  action  was 
triable  in  that  county. 

8.  False  Iuprisonment  ®=»17— Venub. 

Where  plaintiff  was  first  arrested  and  de- 
tained .in  M.  county,  at  the  instigation  of  defend- 
ant committed  in  R.  county,  the  cause  of  action 
may  be  deemed  to  have  arisen  in  the  latter 
county. 

9.  Pleading    i&=248(17)— Amendment— "De- 

PABTUKE"— PbAYEB   FOB    KeLIEF. 

A  second  amended  complaint  increasing  the 
ad  damnum  in  an  action  for  false  imprisonment 
and  malicious  prosecution  was  not  a  "depar- 
ture," which  is  an  abandonment  of  the  cause 
of  action,  as  stated,  in  some  essential  particu- 
lar, and  the  substitution  of  something  materially 
different. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Depar- 
ture.] 

10.  Pleading      €=>250  —  Amendment  —  New 
Cause  of  Action— Pbateb  fob  Relief. 

An  amended  complaint  in  an  action  for  false 
imprisonment  and  malicious  prosecution  increas- 
ing the  ad  damnum  did  not  state  a  new  cause 
of  action,  as  amendments  increasing  the  dam- 
ages in  the  prayer  for  relief  do  not  state  a  new 
cause  of  action. 

11.  Pleading    €=»72  —  Complaint  —  Pbateb 
FOB  Relief. 

A  prayer  for  relief  forms  no  part  of  the 
statement  of  the  cause  of  action. 


12.  PUCADINO  9=9260— AXKNDMXNT— Ad  Dam- 

nxnt. 
Amendments  increasing  the  ad  dsmnnm  are 
allowable. 

En  Banc.  Error  to  District  Court,  Roatt 
Connty ;  John  T.  Shumate,  Judge. 

Action  by  Robert  P.  King  against  F.  £. 
Milner.  Judgment  for  defendant  dismissing 
the  action,  and  plaintiff  brings  error.  Re- 
versed, and  remanded  with  directions. 

Horace  O.  Benson,  of  Denver,  and  Arthur 
Li.  Wessels,  of  Steamboat  Springs,  for  plain- 
tiff in  error.  J.  K.  Bozard,  of  -Steamboat 
Springs,  and  Morilson  &  DeSoto,  of  Denver, 
for  defendant  in  error. 

ALLEN,  J.  The  original  complaint  of  the 
plaintiff  contained  two  counts.  The  first 
count,  in  substance,  alleged  that  the  defend- 
ant "did  seize  or  cause  to  be  seized"  the 
plaintiff  In  Moffat  ooimty,  and  conveyed  to 
and  imprisoned  in  Routt  county,  all  without 
right  or  authority  so  to  do.  The  second  count 
sets  up  a  cause  of  action  for  malidous  prose- 
cution. 

The  defendant  filed  a  demurrer  to  the  orig- 
inal complaint.  The  court  sustained  the  de- 
murrer as  to  several  of  its  grounds,  and  sub- 
sequently ordered  "that  the  said  plaintiff 
have  time  and  until  20  days  from  the  date 
hereof  in  which  to  amend  his  complaint" 

The  plaintiff  In  due  time  then  filed  his  first 
amended,  complaint,  and  the  same  is  in  sach 
form  as  fairly  to  indicate  that  the  plaintiff 
intended  thereby  to  overcome  the  objections 
raised  by  the  demurrer  to  the  original  com- 
plaint, as  those  objections  are  represented  In 
the  several  grounds  of  the  demurrer  as  to 
which  it  was  sustained.  One  of  these  grounds 
was  predicated  upon  alleged  ambiguity  in  the 
complaint,  and  the  first  amended  complaint, 
being  full  and  spedflc  as  to  the  alleged  facts 
ivlied  on,  removed  to  a  great  extent  the  am- 
biguity, if  any  there  was.  Another  of  such 
grounds  of  the  demurrer  was  that  in  the  first 
count  a  cause  of  action  the  place  of  trial  of 
which  is  In  Moffat  county  Is  Improperly  join- 
ed with  a  cause  of  action  the  place  of  trial  of 
which  is  Routt  county.  Evidently  with  the 
Intention  of  meeting  this  objection,  the  first 
amended  complaint  was  made,  to  consist  of 
five  counts ;  the  first  count  relating  to  plain- 
tiff's arrest  by  a  town  marshal  in  Moffat 
county ;  the  second  relating  to  his  detention 
by  the  sheriff  of  Moffat  county ;  the  third  re- 
lating to  his  detention  by  the  undersherlff  of 
Routt  county;  and  the  fourth  concerning 
plaintiff's  imprisonment  in  Routt  county  by 
the  jailer.  The  fifth  count  was  one  for  ma- 
licious prosecution. 

The  first  amended  complaint  was  stricken 
from  the  files,  the  reasons  therefor  not  dear- 
ly appearing  In  the  record,  and  the  plaintiff 
was  given  leave  to  amend  "in  accordance 
with  the  previous  order  of  the  conrt" 

A   second   amended    complaint   was  filed, 
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containing  two  causes  of  action,  each  In  a 
s^arate  count.  The  first  count  was  based 
upon  the  same  facts,  practically,  as  appear  In 
the  first  four  counts  of  the  first  amended 
complaint.  Including  those  that  are  alleged  In 
the  first  count  of  the  original  cconplaint.  The 
second  connt  contains  a  cause  of  action  for 
malldous  prosecution.  The  recovery  of  dam- 
ages prayed  forts  mudi  greater  than  the  re- 
lief demanded  in  the  original  complaint 

The  defendant  moved  ta  strike  the  second 
amended  complaint  from  the  flies.  The  mo- 
tion alleged  numerous  grounds,  and  was  sus- 
tained by  the  court  as  to  aeveral  of  such 
grounds  which  may  be  summarized  as  fol- 
lows: (1)  That  the  second  amended  complaint 
contains  a  misjoinder  of  causes  of  action, 
and  the  same  misjoinder  that  was  held  to  be 
contained  in  the  original  complaint,  and  that 
therefore  the  previous  order  of  the  court  as 
to  amending  was  disregarded  by  the  plalh- 
tlft;  C9  that  the  second  amended  complaint 
Is  a  departure  from  the  original  complaint  in 
that  it  asks  for  other,  further,  and  different 
relief  than  that  asked  in  the  original  com- 
plaint. 

The  plaintifT  elected  to  stand  npon  the 
second  amended  complaint,  whereupon  the 
court  dismissed  the  action  and  rendered  judg- 
ment in  favor  of  defendant.  The  principal 
error  assigned  is  based  upon  the  trial  court's 
sustaining  defendant's  motion  to  strike  the 
second  amended  complaint. 

[1,2]  The  defendant  in  error  calls  our  at- 
tention to  two  rules  of  pleading  and  practice. 
The  first  of  these  is  with  reference  to  waiv- 
ing error,  committed  by  a  trial  court  In  sus- 
taining a  demurrer,  by  pleading  over.  The 
alleged  error  now  under  consideration  does 
not  Involve  this  rule,  and  the  same,  there- 
fore, need  not  be  examined.  The  second  rule, 
and  the  one  chlefiy  relied  on  by  defendant  in 
error,  is  that  which  concerns  striking  amend- 
ed pleadings.  Of  this  rule,  it  was  said  in  En- 
right  V.  Midland  Co.,  33  Colo.  341,  80  Pac. 
1041,  as  follows: 

"The  right  to  amend  a  complaint  when  leave 
is  granted  for  that  purpose,  does  not  contem- 
plate that  the  averments  of  the  original  shall 
be  practically  restated.  When  an  amended 
c<Mnplaint  is,  in  effect,  but  a  repetition  of  the 
one  which  it  purports  to  amend,  a  motion  to 
strike  for  that  reason  is  well  token." 

Both  of  the  rules  above  mentioned  are  fol- 
lowed and  applied  qjiite  universally,  but  gen- 
erally under  circumstances  where  their  ap- 
plication does  not  work  an  injustice.  In  the 
case  of  Watkins  v.  Iowa  Cent  Ry.  Co.,  123 
Iowa,  390,  98  N.  W.  910,  the  opinion  states, 
and  proceeds  throughout  upon  the  theory 
that: 

"These  mles  most  not  be  so  construed  as  to 
prevent  a  party  from  presenting  his  cause  of 
action  or  defense  to  this  court  on  appeal. 
*  •  •  Our  rules  of  procedure  are  not  intend- 
ed as  a  trap  to  catch  the  unwary." 

[3]  The  rule  with  reference  to  striking 
amended  pleadings  should  not  be  unduly  ex- 
tended.   From  what  has  been  said  with  ref- 


erence to  the  contents  of  the  pleadings  In  the 
case  at  bar,  it  appears  that  the  second 
amended  complaint  was  not  a  mere  r^eti- 
tion  of  the  original  complaint  We  believe 
that  under  the  facts  and  circumstances  of 
this  case  we  can  adopt  the  following  para- 
graph from  the  opinion  in  Grand  Lodge  I.  O. 
O.  F.  y.  Troutman,  73  Kan.  35,  84  Pac.  667: 
"It  is  true,  as  defendants  argue,  that  courts 
will  not  permit  the  filing  of  pleadings  which 
are  mere  repetitions  of  former  ones  held  de- 
fective on  demurrer.  To  file  such  pleadings 
would  evidence  audi  a  lack  of  respect  for  judi- 
cial authority  and  would  so  interfere  with  the 
orderly  administration  of  justice  as  to  warrant 
a  court  in  going  to  the  extent  of  striking  [out] 
a  pleading  from  .the  files ;  but  where,  as  here, 
the  amended  pleading  contains  srane  additional 
facts,  as  well  as  fuller  and  more  explicit  state- 
ments of  those  set  forth  in  the  original  pleading, 
and  where  the  amendments  are  apparently  made 
in  an  honest,  effort  to  state  a  cause  of  action 
and  meet  objections  previously  made  to  the  orig- 
inal pleading,  a  motion  to  strike  out  the  amend- 
ed one  will  not  lie." 

[4]  In  the  case  at  bar  the  plaintiff  amend- 
ed in  compliance  with  the  rule  stated  in 
Rockwell  V.  Holcomb,  3  Colo.  App.  1,  31  Pac. 
944,  as  follows: 

"The  right  to  amend  a  complaint,  even  after 
leave  granted  by  the  court,  is  limited  to  an  ac- 
curate and  correct  expression  in  lesal  form  of  a 
cause  of  action  which  has  theretofore  been  in- 
accurately or  insufficiently  expressed.  Givens  v. 
Wheeler,  6  Colo.  149." 

[5]  The  second  amended  complaint,  with 
fuller  and  more  explicit  statements,  sets  up 
the  same  causes  of  action  as  were  Intended, 
apparently,  to  be  alleged  in  the  original  com- 
plaint. The  theory' of  the  trial  court  in  sus- 
taining a  demurrer  to  the  original  complaint 
Is  not  clearly  evident  from  the  demurrer  it- 
self or  from  the  record,'  and  this  fact  lends 
some  corroboration  to  plaintiff's  statement, 
in  his  brief,  that  "counsel  for  plaintiff  (plain- 
tiff in  error)  did  not  understand  the  court 
as  the  court  intended  it  should  be  under- 
stood." The  record,  when  aided  by  the  briefs 
filed  on  each  side,  fairly  discloses  that  the 
trial  court  sustained  the  demurrer  to  the 
original  complaint  upon  the  theory  that  the 
complaint  Joined  causes  of  action  requiring 
different  places  of  trial  because  the  first 
count  alleged  plaintiff's  seizure  in  Moffat 
county,  and  his  conveyance  to  and  Imprison- 
ment In  Routt  county.  The  trial  court,  and 
the  defendant  In  error,  each  evidently  pro- 
ceeded upon  the  theory  that  two  torts  are 
involved  in  the  first  count  of  the  original 
complaint  and  also  the  first  count  of  the 
second  amended  complaint.  This  theory  is 
erroneous,  and  so  far  as  misjoinder  of  causes 
of  action  Is  concerned,  there  was  none,  and 
the  original  complaint  was  good.  It  follows 
that  the  second  amended  complaint  is  also 
good,  and,  being  so,  the  plaintiff  ought  to  be 
permitted  to  have  the  action  tried  on  Its 
merits. 

The  first  count  in  the  second  amended 
complaint  contains  a  cause  of  action  against 
the  defendant  for  false  Imprisonment,  and 
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complains  of  bnt  one  tort  According  to  its 
allegations  the  plaintiff  was  unlawfully  de- 
tained but  once,  at  the  dlrectl<Mi  of  the  de- 
fendant, and  It  Is  Immaterial,  so  tar  as  the 
defendant  is  concerned,  how  many  offlcers 
took  part  in  the  detention  and  imprisonment, 
or  to  how  many  places  and  where  the  plain- 
tiff was  conveyed  against  his  will.  Plaintiff 
has  chosen  to  regard  the  acts  of  the  defend- 
ant, as  such  acts  are  mentioned  in  the  first 
count,  as  constituting  but  one  tort,  and  they 
should  be  so  considered  in  this  case.  So  far 
as  the  authorities  seem  to  go,  they  sustain 
this  view. 

In  Tupper  v.  Morin,  25  Abb.  N.  C.  398,  i2 
N.  Y.  Supp.  310,  the  plaintiff  was  arrested  in 
Canada  and  conveyed  into  the  state  of  New 
York.  In  Mitchell  v.  Ripy,  82  Ky.  516,  the 
plaintiff  was  seized  and  confined  in  Marion 
county,  and  the  false  imprisonment  was  con- 
tinued by  taking  plaintiff  to  Anderson  county. 
In 'the  case  of  Wolf  v,  Perryman,  82  Tex. 
112,  17  8.  W.  772,  the  plaintiff  was  arrested 
and  imprisoned  three  days  in  B.  comity  by 
its  sheriff,  and  was  then  taken  to  T.  county 
and  there  detained.  In  all  these  cases  the 
circumstances  in  each  were  r^arded  and 
treated  as  but  one  tort  We  are  aware  of  no 
case  where  a  different  view  was  taken. 

It  is  not  necessary  to  determine,  in  this 
case,  whether  the  cause  of  action  for  false 
imprisonment  arose  in  Routt  county  or  in 
Moffat  county.  As  there  is  but  one  tort  of 
this  kind  complained  of,  the  demurrer  based 
on  a  different  theory  should  have  been  over- 
ruled as  to  that  ground. 

[8]  The  second  count  of  the  second  amend- 
ed complaint  sets  up,  a  cause  of  action  for 
malicious  prosecution,  and  there  does  not  ap- 
pear to  be  any  contention  made  that  it  is  not 
sufiiclent.  It  was  properly  Joined  in' the  same 
complaint  with  the  first  count  As  injuries 
to  the  person,  false  Imprisonment  and  mali- 
cious prosecution  may  be  Joined.  Section  76, 
Code  of  1908;  23  Cyc.  409. 

[7,  8]  Inasmuch  as  further  proceedings  may 
be  tak&i  in  this  case  which  may  raise  the 
question  aa  to  misjoinder  of  causes  of  ac- 
tion because  of  the  place  of  trial  of  each.  It 
may  be  proper  to  suggest  that  each  of  the 
two  causes  of  action  are  triable  in  Routt 
county.  The  alleged  malicious  prosecution 
was  committed  in  that  county.  As  to  the 
false  imprisonment,  while  the  plaintiff  was 
first  arrested  and  detained  in  Moffat  county, 
yet,  since  it  is  alleged  that  the  defendant  in- 
stigated the  arrest.  If  the  instigation  is  shown 
to  have  been  committed  in  Routt  county  the 
cause  of  action  may  be  deemed  to  Ta&ve  arisen 
in  that  county.    Tupper  v.  Morin,  supra. 

[8,18]  It  was  error  to  strike  the  second 
amended  complaint  on  account  of  any  change 
made  In  the  prayer  for  relief.  See  Holt 
County  V.  Cannon,  114  Mo.  514,  21  S.  W.  851. 
The  court  in  sustaining  the  motion  to  strike. 


in  addition  to  adopting  the  reasons  alleged  in 
the  motion  as  hereinbefore  indicated,  held 
that  "said  complaint  cannot,  in  an  action  of 
this  kind,  be  amended  so  as  to  Increase  the 
ad  damnum  thereof." 

The  amendment  increasing  the  damages 
claimed  was  clearly  not  a  departure  as  it  was 
taken  to  be  in  the  motion  ta  strike.  Such 
amendment  did  not  affect  the  cause  or  causes 
of  action  relied  on  and  set  nfi  in  the  original 
complaint,  nor  did  it  constitute  a  new  cause 
of  action.  In  R.  R.  Co.  v.  Cahill,  8  Colo.  App. 
1G4,  45  Pac  287,  it  was  said  that: 

"A  departure  Is  an  abandonment  of  the  cana« 
of  action,  as  stated,  in  some  essentiid  particular, 
and  the  substitution  of  something  materially 
different" 

Amendments  increasing  the  damages  in  the 
prayer  for  relief  do  not  set  up  a  new  cause 
of  action.    31  Cyc.  440. 

[11,12]  The  prayer  for  relief  forms  no  part 
of  the  statement  of  the  cause  of  action.  Id. 
110.  Amendments  Increasing  the  ad  damnmn 
are  allowable.  Good  t.  Martin,  1  Cola  406. 
Tbej  may  be  made  even  as  late  as  the  time 
of  trlaL  31  Cyc.  441.  We  are  aware  of  no 
case  where  these  rules  aje  held  not  to  be  ap- 
plicable In  an  action  of  this  kind.  The  trial 
court  should  have  permitted  the  amendment, 
in  view  of  the  circumstances  of  the  case.  The 
change  In  the  ad  damniun  did  not  affect  the 
rights  of  the  defendant  It  was  made  prior 
to  the  filing  or  the  time  for  filing  an  answer. 

The  trial  court  committed  error  in  striking 
the  second  amended  complaint  and  in  dismiss- 
ing the  action.  The  Judgment  of  the  district 
court  is  reversed,  and  the  cause  is  remanded 
with  directions  to  the  trial  court  to  permit 
the  plaintiff  to  file  the  second  amended  oom^ 
plaint 

Reversed. 

(es  Colo.  392) 

GLOVER  v.  PEOPLE.     (No.  4840.) 

(Supreme   Court  of  Colorado.     July   2,   1917. 
Rehearmg  Denied  Oct  8,  1917.) 

1.  Criminal  Law  <3=>1103  —  AssramaifT  or 
Ebbor— Abandonment. 

Where  an  assignment  of  error  does  not  ap- 
pear in  the  record,  it  must  be  presumed  to  have 
been  abandoned. 

2.  Obiminai.  Law  «s>1178  —  Assignment  of 
E^bbob—Abgumknt— Abandonment. 

Where  an  assignment  of  error  is  not  urged 
in  the  printed  argument,  it  must  be  presumed 
to  have  been  abandoned. 

3.  Cbiminal  Law  9=sll03— AssiaNMXNra  or 
Ebbor— Abandonment— Obal  Aboumznt. 

Where  plaintiff  Ln  error  waived  all  the  as- 
signments of  error  argued  in  his  brief,  he  should 
not  be  permitted  in  oral  argument  to  introduc« 
others  not  theretofore  argued  or  relied  upon,  and 
not  appearing  in  the  abstract 

En  Banc.  Error  to  District  Court,  Teller 
County;   Robert  E.  Lewis,  Judge. 

John  M.  Glover  was  convicted  of  slmpte 
assault  and  he  brings  error.    Affirmed. 
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John  IL  Glover,  of  Denver,  pro  se.  Wil- 
liam H.  Dickson,  Atty.  Gen.,  George  D.  Tal- 
bot, Asst.  Atty.  Gen.,  and  Leslie  B.  Hubbard, 
Atty.  Gen.,  for  the  People. 

PER  CURIAM.  Plaintiff  In  error,  defrad- 
ant  below,  and  so  hereinafter  designated,  was 
found  guilty  of  simple  assault,  under  an  In- 
formation charging  assault  with  Intent  to 
commit  murder.  He  brings  the  cause  here 
lor  review. 

An  inspection  of  the  record  discloses  that 
defendant  Is  In  a  novel  position  before  this 
court  In  the  record  he  has  assigned  four- 
teen errors.  Only  six  of  these  are  noticed  in 
his  printed  brief.  Just  prior  to  oral  argu- 
ment he  filed  a  written  release  of  all  as- 
signments except  four.  None  of  the  four 
thus  excepted  are  argued  in  his  brief.  In 
oral  argument  he  confined  himself  to  a  con- 
sideration of  these  four  assignments. 

[1 , 2]  It  Is  well  settled  that  if  an  assign- 
ment of  error  does  not  appear  la  the  abstract, 
or  If  it  is  not  urged  In  the  printed  argument. 
It  must  be  presumed  to  have  been  abandoned. 
This  rule  was  recognized  and  enforced  in 
LoweU  V.  Hessey,  46  Colo.  B22,  105  Pac.  870, 
where  the  court  refused  to  consider  ques- 
tions not  discussed  in  the  briefs.  In  Falke 
V.  Brule,  17  Colo.  App.  499,  at  page  603,  68 
Paa  1064,  at  page  1055,  the  court  said: 

"Defendants  assigned  a  number  of  errors,  bas- 
ed ap<m  the  admission  of  incompetMit,  and  the 
rejection  of  competent,  evidence.  Counsel  has 
not  seen  fit,  however,  to  argne  these  assignments, 
not  even  presenting  them  in  the  briefs,  and  for 
this  reason  they  will  be  treated  as  having  been 
abandoned,  and  requiring  no  notice." 

The  rule  was  upheld,  also,  in  the  following 
cases:  Townsend  v.  Fulton  Co.,  17  Colo.  142, 
20  Pac.  463;  Perkins  v.  Peterson,  2  Colo. 
App.  243,  29  Pac.  1135 ;  Zimmerman  v.  T.  T. 
Co.,  18  Colo.  App.  480,  72  Pac  607:  Colo. 
Fuel  &  Iron  Co.  v.  Gardner,  21  Colo.  App.  273, 
121  Pac.  680;  Bloomer  v.  Jones,  22  Colo. 
App.  404,  126  Pac.  541;  Muntzing  v.  Har- 
wood,  26  Colo.  ARp.  292,  137  Pac.  71. 

[3]  From  these  authorities  it  is  clear  that 
defendant,  having  waived  all  the  assignments 
of  error  argued  in  his  brief,  should  not  be 
permitted  in  oral  argument  to  Introduce  oth- 
ers not  theretofore  urged  or  relied  upon. 
Literally,  defendant,  who  is  an  attorney  and 
conducted  his  own  case,  has  put  himself  out 
of  court,  since  the  assignments  of  error  re- 
lied upon  in  oral  agreement  are  now  present- 
ed and  urged  for  the  first  time.  There  are 
no  citations  of  authority  in  support  of  the 
varloxis  contentions  made  under  the  assign- 
ments, which  have  been  argued  orally  only. 
Neither  do  these  assignments  appear  in  the 
abstract.  In  these  circumstances  there  is 
nothing  in  the  record  which  may  be  proper- 
ly considered  by  the  court,  and  an  afiarm- 
ance  of  the  Judgment  necessarily  follows. 

Judgment  affirmed. 

SCOTT,  J.,  not  participating. 


(6S  Colo.  414) 
PEOPLE  T.  HOWLAND.    (No.  8895.) 
(Supreme  Court  of  Colorado.     July  2,   1917.. 
Rehearing  Denied  Oct  8,  1917.) 

1.  Pektctt  «=>11(7)  —  Statemekt  Befokx 
Orand  Jcbt— Matebiautt. 

Where  a  member  of  the  Legislature  was  in- 
terrogated under  oath  before  the  grand  jury,  to 
discover  whether  certain  money  bad  been  de- 
livered to  him  as  a  bribe,  and  in  answer  to  a 
question  falsely  stated  that  it  came  from  a  cer- 
tain source,  the  determination  as  to  whether 
such  false  testimony  was  material  did  not  de- 
pend upon  the  subsequent  action  of  the  grand 
jury  in  the  matter,  or  on  whether  defendant  was 
a  party  to  the  bribery. 

2.  Pekjuby  «=5»11(2)— Falsi  Tkstimokt— Ma- 

,  TERIALrrV. 

False  testimony  may  be  material,  not  only 
when  directly  connected  with  the*  main  issue, 
but  also  whenever  it  tends  to  establish  any  rele- 
vant fact  in  the  chain  of  proof. 

3.  Pebjubt  «=>15— Bebitlt  or  Pboceedinos— 
Guilt. 

The  result  of  the  proceedings  in  which  the 
false  testimony  was  given  does  not  affect  one 
who  has  sworn  falsely,  as,  if  he  has  sworn  false- 
ly to  any  relevant  fact,  he  is  guilty  of  perjury, 
uough  tiie  case  fall  for  lack  of  proof  of  another 
fact  and  thoui^  that  other  fact  has  no  exist- 
ence. 

4.  Pebjubt  *s»11(7)  — MATEBiALrrr— Statb- 

MENT  BKFOBK  GKAND  JUBT. 

In  an  inquiry  by  the  grand  jury,  the  rule  as 
to  materiality  of  testimony  is  necessarily  broad- 
er than  that  governing  the  trial  of  a  cause,  and 
false  statements  by  a  witness  are  sufficiently 
material  to  the  issue,  to  sustain  a  prosecution 
for  perjury,  where  they  may  probably  have  in- 
fluenced-the  jury  in  reaching  their  conclosions. 

5.  Pebjuby  «=5»11(2)— Relevant  Tkstimokt— 

MATEBLALmr. 

Whatever  testimony  is  relevant  in  a  case  is 
so  far  material  as  to  render  one  who  has 
knowingly  and  willfully  testified  falsely  in  re- 
gard thereto  guilty  of  perjury. 

Eo  Banc.  ISeror  to  District  Court  City 
and  County  of  Denver;  John  A.  Perry,  Judge. 

William  W.  Howland  was  charged  with 
perjury  in  certain  testimony  given  by  him  be- 
fore the  grand  Jury,  and  from  the  direction 
of  a  verdict  of  not  guilty,  the  People  bring 
error.    Reversed. 

Fred  Farrar,  Atty.  Gen.,  and  W.  B.  Mor- 
gan, Asst.  Atty.  Gen.,  for  the  People.  C.  W. 
Vamum  and  John  A.  Deweese,  both  of  Den- 
ver, for  defendant  in  error. 

BAILET,  J.  Defendant  below,  defendant 
in  error  here,  was  charged  with  perjury  in 
certain  testimony  given  by  him  before  the 
grand  Jury.  After  presentation  of  the  Peo- 
ple's evidence  the  court  on  motion,  directed 
a  verdict  of  not  guilty.  The  People  bring  the 
cause  here  for  review  on  a  question  of  law, 
as  to  whether  the  alleged  false  testimony 
given  was  upon  a  material  matter. 

[1]  The  circumstances  under  investlgatlcm 
by  the  grand  Jury  were  these:  Defendant  a 
member  of  the  Legislature,  while  that  body 
was  In  session  and  he  in  attendance,  receiv- 
ed by  messenger  a  package  of  money.  He 
was  thereafter  interrogated,  under  oath,  l)e- 
fore  the  grand  Jury,  to  discover  whether  the 
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money  had  been  delivered  to  him  as  a  bribe, 
and  In  process  of  such  examination  he  was 
asked  from  what  source  the  money  cam& 
He  stated  that  it  had  been  sent  to  him  from 
a  certain  Indirldual,  naming  him,  as  pay- 
ment for  some  farm  products.  I>ater,  a  leg- 
islative committee  also  was  investigating  the 
source  of  the  money,  and  to  this  committee 
defendant  admitted  that  his  statement  to  the 
grand  jury  as  to  the  source  of  the  money 
was  false,  and  gave  them  what  afterwards 
proved  to  be  the  true  statement  of  its  origin. 
It  conclusively  appears  that  defendant  re- 
«eived  ^e  money  from  an  entirely  different 
person,  and  for  an  altogether  different  pur- 
pose, than  was  stated  by  him  to  the  grand 
Jnry.  His 'statement  before  the  grand  jury, 
80  tar  as  it  related  to  the  source  of  the  mon- 
ey and  the  reason  for  its  receipt  by  him,  was 
absolutely  and  unqualifiedly  fal^e. 

The  determinaticm  as  to  whether  this  false 
testimony  was  material  in  no  wise  depends 
upon  the  subsequent  action  of  the  grand  Jury 
in  the  matter,  or  whether  defendant  was 
party  to  a  bribery.  At  that  time  the  grand 
jury  was  investigating  the  source  of  the 
money  and  the  reason  for  its  delivery  to  the 
■  defendant  In  Mackin  t.  People,  116  IlL  312, 
8  N.  EX  222,  the  defendant  was  charged  with 
perjury  in  falsely  testifying  that  he  had  not 
ordered  or  received  certain  spurious  ballots 
which  later  were  discovered  mixed  with  gen- 
nine  ballots  in  the  ballot  boxes.  The  x»urt  in 
discussing  the  materiality  of  this  testimony 
said: 

"Comine  now  to  consider  matters  that  more 
nearly  affect  the  merits  of  the  case,  it  is  in- 
■iated  that  it  was  error  in  the  court  to  instruct 
the  jury,  as  it  did,  that  in  determining  whether 
the  matters  sworn  to  were  material  to  the  mat- 
ter or  question  under  investigation  by  the  grand 
Jury  it  is  not  necessary  for  the  People,  upon  the 
trial  of  the  case,  to  show  that  a  crime  had  ac- 
tually been  committed.  •  *  •  It  sufficiently 
appears  from  the  averments  of  tho  indictment 
the  offense  the  grand  jury  had  been  charged  to 
investigate,  and  wliich  they  were  attemptmg  to 
do,  was,  whether  spurious  ballots  had  been  eub- 
Btituted  for  the  genuine  •  •  «  ballots. 
•  •  •  That  was  nn  oCFense  against  public 
justice,  and  was  within  the  province  of  the 
grand  jury  to  investigate  and  to  ascertain 
whether  any  such  frauds  had  in  fact  been  com- 
mitted. It  was  equally  important  to  ascertain 
no  such  fraud  had  been  committed  in  regard  to 
the  election  as  to  learn  such  fraud  hadi  in  fact 
been  committed.  Any  evidence  that  tended  to 
establish  either  theory  was  material.  •  •  • 
Such  an  investigation  would  be  utterly  futile, 
and  even  a  farce,  if  witnesses  might  testify 
falsely,  and  no  perjury  could  be  assigned  to  such 
corrupt  and  false  testimony.  •  •  »  Thoir 
right  to  investigate  did  not  depend  upon  the 
fact  that  the  alleged  crime  they  were  about  to 
investigate  had  actually  been  committed." 

State  V.  Faulkner,  175  Mo.  546,  75  S.  W. 
116,  was  a  case  wherein  perjury  was  predi- 
cated upon  false  statements  given  before  the 
grand  Jury  during  the  progress  of  a  bribery 
investigation.  The  question  as  to  what  was 
material  under  the  circumstances  was  dis- 
cussed by  the  court: 

"It  is  urged  that  defendant's  knowledge  of  the 
fact  (of  the  existence  of  a  corruption  fund)  was 


wholly  immaterial;  that  the  only  material  thing 
was:  Did  the  fact  of  bribery  exist?  The  dis- 
tinction thus  sought  to  be  made  ignores  the 
character  of  the  tribunal  before  whom  the  oath 
was  taken  and  the  purpose  of  its  institution  in 
our  system  of  criminal  jurisprudence." 

The  court  then  quotes  with  approval  from 
State  V.  Schill,  27  Iowa,  263,  as  follows: 

"The  grand  jury  is,  by  the  law,  •  •  •  en- 
dowed with  the  power  and  charged  with  the 
duties  of  inquiring  into  all  indictable  offenses 
committed,  or  which  may  be  tried  within  the 
county.  •  •  *  It  is  their  duty  to  inquire. 
They  cannot  tell  in  advance  of  inquiry  whedier 
in  fact  an  offense  had  been  committed  or  who 
committed  it  They  con  onljr  act  upon  testi- 
mony given  under  oath  by  witnesses  produced, 
sworn  and  examined  before  them,  or  upon  legal 
documentary  proof.  •  •  •  That  perjury  may 
be  committed  by  willfully  giving  false  testimooy 
of  a  material  diaractir,  before  the  grand  jury, 
is  evident  and  is  recognized  by  tho  statute." 

And  continuing,  the  Ifissoxiri  court  said: 
"Necessarily,  the  grand  jury  has  a  greater 
latitude  in  examining  a  witness  in  such  inquiry 
than  a  party  would  be  allowed  in  a  Dyea  caae 
in  open  court  As  was  said  in  tho  Wakefield 
case,  they  are  at  Uberty  to  inquire  for  eridence. 
to  estabhsh  a  charge,  link  by  link,  and  are  en- 
titled to  true  answers." 

In  State  t.  Turley,  ISS  Ind.  345,  65  N.  EL 

30,  which  is  cited  with  approval  in  State  v. 
Faulkner,  supra,  it  was  held  that: 

"The  duty  of  the  grand  jury  is  to  diligently 
inquire,'  to  obtain  T(»al  evidence,'  to  discover 
and  detect  crime,  and  for  that  purpose  they  have 
the  right  to  interrogate  witnesses  concerning  all 
matters  which  may  tend  to  accomplish  that  re- 
sult. It  is  evident  that  the  grand  jury,  in  mak- 
ing the  investigation  required  by  law.  may  re- 
quire witnesses  to  testify  concerning  matters 
not  admissible  on  the  trial  of  a  cause." 

[2]  It  is  well  established  that  false  testi- 
mony may  be  material  not  only  when  direct- 
ly connected  with  the  main  issue,  but  also 
whenever  it  has  a  tendency  to  support  or  es- 
tablish any  relevant  fact  in  the  chain  of 
proot  In  Wheeler  v.  People,  165  Pac.  257, 
this  court  held: 

"Error  is  assigned  because  the  court  refused 
to  direct  a  verdict  of  not  guilty  on  the  ground 
that  the  alleged  perjured-  testimony  was  imma- 
terial. Perjured  testimony  to  be  material  need 
not  be  directly  to  the  main  issue;  if  it  has  a 
tendency  to  prove  any  material  fact  in  the 
chain  of  evidence,  that  makes  it  material.  If 
it  be  substantially  material,  it  is  sufficient.  30 
Cyc.  141U.  The  term  'material  matter'  refers 
not  only  to  the  main  fact  which  is  the  subject  of 
inquiry,  but  also  to  any  fact  or  drcnmstance 
which  tends  to  corroborate  or  strengthen  the 
proof  adduced  to  establish  the  main  fact. 
Thompson  v.  People,  26  Colo.  496  [59  Pac.  51]; 
In  re  tVanklin  County,  5  Ohio  S.  &  C.  PL  Dec. 
(iUl;  i>eople  v.  Green  wall,  5  Utah,  112  [13 
Pac.  80]." 

[3]  The  result  of  the  proceedings  in  which 
the  false  testimony  was  given  does  not  affect 
the  one  who  has  sworn  falsely.  If  he  swears 
falsely  to  any  relevant  fact  he  is  guilty  of 
perjury,  even  though  the  case  fall  for  lack  of 
proof  of  another  fact  and  even  though  that 
other  fact  had  no  existence.  30  Cyc.  1419. 
At  30  Cyc,  1420,  it  is  said: 

"On  an  investigation  before  a  grand  jury  of 
an  alleged  crime,  any  testimony  tending  to  es- 
tablish either  that  such  crime  has  in  fact  been 
committed,  or  that  it  has  not  been  committed,  it 
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material,  and  perjury  may  be  assigned  npou 
the  testimony  of  a  witness  before  that  body 
which  Is  wilfully  false  in  respect  to  any  fact 
tendinr  to  establish  the  commission  of  such 
crime." 

[4, 1]  In  an  inquiry  by  the  grand  Jury  the 
rule  in  respect  to  what  Is  material  is  of  ne- 
cessity much  broader  than  that  governing  the 
trial  of  a  cause.  The  rule  as  applied  to  tes- 
timony before  the  grand  Jury  is  laid  down  in 
State  V.  Sargood,  80  Vt  415,  68  Atl.  49,  130 
Am.  St  Rep.  995,  IS  Ann.  Cas.  367,  as  fol- 
lows: 

"False  statements  by  a  witness  are  sufficiently 
material  to  the  issue  to  sustain  a  prosecution  for 
perjury  where  the  statements  may  probably  have 
influenced  the  jury  in  reaching  thdr  conclu- 
sions." 

The  general  rule  may  be  stated  to  be  that 
whateyer  testimony  is  relevant  in  a  given 
case  is  so  far  material  as  to  render  one  who 
has  knowingly  and  wlUfuliy  testified  falsely 
In  r^ard  thereto  guilty  of  perjury.  State  v. 
Miller,  26  R.  I.  282,  58  ML  882,  3  Ann.  Caa 
943,  and  note,  945. 

In  the  case  at  bar  the  grand  Jury  were 
InTestlgating  the  source  of  the  money  receiv- 
ed by  defendant.  Any  information  relative 
to  this  source  was,  therefore,  relevant  and 
material,  as  from  It  the  Jury  were  to  decide 
whether  or  not  to  indict,  and  if  to  indict, 
who  was  the  proper  party.  The  false  testi- 
mony of  defendant  in  relation  thereto  was, 
under  the  authorities  and  rule  dted  herein, 
material.  To  bold  otherwise  would  be  to 
limit  the  functions  of  the  grand  jury  to 
an  extent  that,  under  many  circumstances, 
would  render  that  body  powerless  to  proper- 
ly perform  its  duties  as  a  part  of  our  sys- 
tem of  jurisprudence. 

It  was  error  of  law  for  the  court  to  direct 
a  verdict  of  acquittal. 

SOOTT,  J.,  not  participating. 


(eS  Colo.  872) 

BRIDGFORD  v.  COLORADO  FUEL  ft  IRON 
CO.    (No.  8866.) 

(Supreme  Court  of  Colorado.     Jane  4,   1917. 
Rehearing  Denied  Oct  8,  1917.) 

Watkbs  and  Wateb  Codbses  €=»172— Injubt 
BT  Seepaqe— Liability. 
Under  Rev.  St.  1903,  i  5826,  providing  that 
DO  person  or  persons,  or  corporation,  sball  cause 
waste  water,  or  the  water  from  any  ditch,  flume, 
or  other  place,  to  flow  upon  any  highway,  so  ns 
to  damage  the  same,  liability  of  a  canal  owner 
for  injuries  caused  by  seepage  from  the  canal 
onto  a  road  is  limited  to  seepage  caused  by  neg- 
ligent construction,  operation,  or  maintenance. 

Bn  Banc.  Elrror  to  District  Court,  Pueblo 
County;  C.  S.  Kssex,  Judge. 

Action  by  Ben  Bridgford  against  the  Colo- 
rado E^el  &  Iron  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

S.  S.  Packard  and  M.  J.  Galllgan,  both  of 
Pueblo,  for  plaintiff  In  error.    Cass  E.  Her- 


rington  and  Fred  Herrlngton,  both  of  Denver, 
and  Devlne  ft  Preston,  of  Pueblo,  for  defend- 
ant In  error. 

HILL,  J.  Plaintiff  In  error  brought  this 
action  to  recover  damages  upon  account  of 
personal  injuries  sustained  upon  a  public 
highway  In  Pueblo  county.  His  testimony 
discloses  that  the  defendant  is  the  owner  of 
a' canal,  which  crosses  a  draw,  or  ravine,  at 
a  point  about  1,000  feet  from  the  highway 
at  the  point  where  the  accident  occurred; 
that  in  order  to  keep  the  canal  on  grade,  in 
crossing  the  draw,  or  ravine,  it  was  construct- 
ed with  a  dike,  making  it  higher  than  the  top 
of  the  land,  likewise  ooosiderably  higher  than 
the  roadway  some  1,000  feet  down  the  draw; 
that  seepage  has  developed  from  the  canal, 
where  It  crosses  the  draw,  or  ravine;  that 
It'  comes  to  the  surface  about  half  way  be- 
tween' the  canal  and  road,  extending  on  down 
to  and  upon  the  roadway,  as  well  as  affecting 
about  2  acres  of  land  in  the  ravine;  that 
there  is  a  two-plank  culvert  across  the  road 
in  the  draw,  but  regardless  of  this  the  seep- 
age caused  the  road  to  be  soft  and  muddy 
for  some  distance,  in  some  places  covering 
the  surface  of  the  road  with  water;  that  on 
the  evening  of  November  20,  1913,  plaintiff 
was  driving  a  team  of  horses  to  a  two- 
seated  carriage  with  five  occupants,  includ- 
ing himself,  along  the  highway;  that  when 
he  came  to  this  point  (with  which  be  was 
familiar,  having  repeatedly  crossed  it),  near 
the  culvert  one  of  the  horses  appeared  to  in- 
tersect a  softer  place  than  the  other,  or  a  hole 
of  some  kind,  which  caused  him  to  give  a 
Jump,  after  which  the  front  wheel  on  the  right- 
hand  side  intersected  the  soft  place,  going 
down  quite  a  distance ;  that  the  horses  gave 
a  twist  on  the  tongue,  causing  this  wheel  to 
come  off  of  the  buggy,  also  pulling  the  tongue 
and  doubletree  loose  from  the  carriage;  tliat 
the  plaintiff  held  onto  the  lines  and  was 
pulled  over  the  front  of  the  carriage  to  the 
ground,  which  caused  the  injuries  complained 
of.  At  the  close  of  plaintiff's  case,  an  in- 
structed verdict  was  ordered  for  defendant.  - 

The  seepage  from  the  canal  onto  the  road 
having  been  established,  plaintiff  maintains 
that  section  6826,  Rev.  Stats.  1908,  makes 
the  defendant  liable.    This  section  reads: 

"No  person  or  persons,  or  corporation,  shall 
erect  any  fence,  house  or  other  structure,  or  dig 
pits  or  holes  in  or  u^on  any  highway,  or  place 
thereon  any  stones,  timber,  trees  or  any  obstruc- 
tion whatsoever,  and  no  person  or  persons,  or 
corporntion,  shall  tear  down,  burn  or  otherwise 
damage  any  bridge  of  any  highway,  or  cause 
waste  water,  or  the  water  from  any  ditch,  road, 
drain  or  flume,  or  other  place,  to  flow  in  or  upon 
any  road  or  highway  so  as  to  damage  the  same; 
and  any  such  person  or  persons,  or  corporation, 
so  offending  or  violating  any  of  the  provisions 
of  this  section,  or  any  of  the  sections  of  this 
act,  for  which  there  is  no  specific  penalty  provid- 
ed, sball  pay  a  fine  of  not  less  than  ten  (10)  dol- 
lars, nor  more  than  three  hundred  (300)  dollars, 
for  each  offense,  and  a  like  fine  of  ten  dollars  for 
each  day  that  such  obstruction  shall  be  suffered 
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to  remain  in  said  blgliwar,  and  shall  also  be 
liable  to  auy  person  or  persons,  or  corporation, 
in  a  civil  action  for  any  damages  resulting 
therefrom;  and  it  shall  be  the  duty  of  the  road 
overseer  in  the  district  in  which  such  violation 
shall  occur,  to  prosecute  any  person,  persons, 
corporation  or  corporations  violating  the  provi- 
sions of  this  act." 

Plaintiff  neither  alleged  nor  attempted  to 
prove  negligence  upon  the  part  of  the  de- 
fendant in  the  construction,  operation  or 
maintenance  of  its  canal. 

EUminating  the  question  of  plaintiff's  al- 
leged contributory  negligence,  was  the  pur- 
pose of  this  section  to  make  the  owner  of  a 
canal  absolutely  liable  to  any  one  for  any 
damages  occasioned  by  water  seeping  from  Ita 
ditch  to  and  upon  a  public  highway,  or  was 
such  liability  Intended  to  only  cover  cases 
where  the  seepage  is  caused  by  the  negligent 
construction,  operation,  or  maintenance  of 
the  canal?  We  are  of  opinion  that  the  lia- 
bility was  intended  to  be  thus  limited.  The 
language  used  is: 

"Cause  waste  water,  or  water  from  any  ditch 
•  ♦  ♦  or  other  place,  to  flow  in  or  upon  any 
road  or  highway  so  as  to  damage  the  same." 

Without  proof  of  negligence,  we  cannot 
agree  that  within  the  meaning  of  this  section 
the  defendant  caused  the  water  from  its 
canal  to  flow  in  or  upon  the  road.  This  posi- 
tion is  strengthened  when  we  consider  the 
preceding  portion  of  the  section,  which  reads: 

"No  person  •  •  •  shall  erect  any  fence, 
house  or  other  structure,  or  dig  pits  or  holes  in 
or  upon  any  highway,  or  place  thereon  any 
stones,  timber,  trees  or  any  obstruction  whatso- 
ever, and  DO  person  •  •  *  shall  tear  down, 
bum,  or  otherwise  damage  any  bridge  of  any 
highway." 

It  will  be  observed  that,  to  violate  any  of 
these  provisions.  It  requires  active  causation, 
as  one  could  not  bor  inactivity  commit  any 
of  them ;  hence,  when  we  come  to  the  latter 
danse,  "cause  waste  water,  or  water  from  a 
ditch  to  flow  In  or  upon  any  road  so  as  to 
damage  it."  which  follows  the  language 
above  quoted,  requiring  active  participation, 
we  cannot  agree  that  the  Legislature,  for  the 
purposes  of  this  act,  Intended  the  word 
"cause"  to  have  a  broader  meaning  than  the 
word  "shall"  preceding  it;  that  Is,  to  the 
extent  of  not  requiring  action,  an  aihrmative 
or  wanton  act,  or  in  falling  to  act  where  re- 
quired to  the  extent  of  being  guilty  of  negli- 
gence. In  giving  diect  to  this  section,  It  la 
proper  to  take  into  consideration  other  sec- 
tions of  our  statutes  pertaining  to  canal  com- 
panies; also  the  fact  that  the  construction 
and  operation  of  a  ditch  is  a  lawful  enter- 
prise expressly  authorized  by  statute.  Sec- 
tion 993,  Bev.  Stats.  1908,  provides: 

"Every  ditch  company  ♦  •  •  shall  be  re- 
quired to  keep  their  ditch  in  good  condition  so 
tnat  the  water  shall  not  be  allowed  to  escape 
from  the  same  to  the  injury  of  any  ♦  ♦  • 
road,  ditch,  or  other  property." 

Section  3233,  Rev.  Stats.  1908,  provides 
that  the  owner  of  any  ditch  for  irrigation  or 
other  puri)oses  shall  carefully  maintain  the 


embankments  thereof  so  that  the  waters  of 
such  ditch  may  not  flood  or  damage  the 
premises  of  others,  eta  These  sections  were 
under  consideration  in  North  Sterling  Irri- 
gaUon  Ditch  T,  Dickman,  59  Oolo.  169,  149 
Pac.  97,  Ann.  Cas.  1916D,  973.  The  action 
was  to  recover  damages  to  land  occasioned  by 
the  seepage  from  a  canaL  It  was  held  that 
the  ovnier  of  the  ditch  is  not  liable  for  dam- 
ages occasioned  by  seepage,  unless  attributa- 
ble to  negligence  in  the  construction  or  opera- 
tion of  the  ditch.  In  this  case  the  sectioos 
last -cited,  as  well  as  our  constitutional  pro- 
visions concerning  the  taking  or  damaging  of 
property  vrtthout  payment  of  Just  compensa- 
tion, were  all  considered.  As  applied  to  ditch 
companies,  we  find  very  little  difference  be- 
tween the  section  relied  upon  here  and  tbose 
considered  in  the  former  case,  and  are  of 
opinion  that  it  was  not  intended,  by  the  adop- 
tion of  this  section,  to  create  any  different 
rule  concerning  the  liability  of  ditch  owners 
as  to  damages  upon  public  highways  than  la 
contemplated  by  the  other  sections  as  to  dam- 
ages to  private  property  occasioned  by  the 
same  cause.  In  this  respect  the  ruling  in 
North  Sterling  Ditch  v.  Dickman,  supra,  ia 
applicable. 

The  judgment  will  be  affirmed. 

Aihrmed. 


(68  Colo.  E6a) 

LEAVENWORTH  et  al.  v.  BRENDEI.. 

(No.  8820.) 

(Supreme   Court  of  C!olorado.     May   7,  1917. 

Rehearing  Denied  Oct  8,  1917.) 

1.  Bnxs  AND  Notes  €=»527(1)  —  Actioitb  — 

EVIDENCX. 

In  an  action  to  remove  as  a  doud  on  his 
title  a  deed  of  trust  securing  a  note  which  de- 
fendant claimed  to  have  purchased,  evidence  held 
to  show  that  the  note  had  been  fully  paid  and 
discharged  and  had  not  been  purchased  by  de- 
fendant. 

2.  SUBBOQATION  €=»18— NATUBE  OF  BeIOSOT— 

Right  to  Subbogation. 
Plaintiff  entered  into  an  agreement  to  convey 
mining  property  which  provided  that  the  pur- 
chaser should  discharge  unpaid  taxes  as  well  as 
the  unpaid  balance  on  a  note  given  by  plaintiff 
and  secured  by  trust  deed  on  the  premises.  The 
agreement  further  provided  for  a  payment  to 
plaintiff,  and  reserved  to  him  a  vendor's  lien. 
The  purchaser  caused  the  note  secured  by  the 
trust  deed  to  be  assigned,  and  then  attached  to  a 
sight  draft  drawn  on  him,  which  draft  with  the 
note  attached  was  forwarded  to  the  defendant 
bank  for  collection.  The  bank  receiving  the  pur- 
chaser's note  for  the  amount  of  the  draft  paid 
it,  and  the  purchaser  obtained  an  assignment 
or  the  note  secured  by  the  trust  deed,  which  was 
delivered  by  the  bank.  Held,  the  vendor  having 
foreclosed  his  vendor's  lien,  that  the  bank  as  it 
extended  the  credit  on  the  purchaser's  note  was 
not  entitled  to  be  subrogated  to  the  rights  of  the 
iiolder  of  the  note  secured  by  the  ^ust  deed. 

Error  to  District  Court,  San  Juan  County; 
W.  N.  Searcy,  Judge. 

Action  by  Otto  Brendei  against  Edwin  A. 
I^eavenworth  and  another  and  the  Interna- 
tional State  Bank  and  another.  There  was 
a  judgment  for  plaintiff,  and  the  last-named 
defendant  brings  error.     Affirmed. 
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A.  E.  McGlashan,  of  Trinidad,  for  plaintiff 
In  error.  Way  &  Curran,  of  Sllverton,  for 
defendant  in  error. 

ALLEN,  J.  Tills  was  an  action  brought  by 
Otto  Brendel  against  the  plaintiff  In  error 
to  quiet  title  to  certain  mining  property. 

The  complaint  alleged,  in  substance,-  that 
plaintiff,  being  the  owner  of  the  property, 
entered  Into  a  written  agreement  in  October. 
1913,  with  one  Leavenworth,  In  which  it  was 
agreed  that  plaintiCf  should  convey  to  Leav- 
enworth the  mining  property,  which  waa 
done;  that  in  consideration  of  the  convey- 
ance Leavenworth  should  pay  the  unpaid 
taxes  on  the  property,  and  also  cause  to  be 
paid  and  discharged  the  tviipaid  balance  of 
the  indebtedness  secured  by  a  certain  trust 
deed  uix>n  the  property  executed  to  the  pul)- 
lic  trustee  as  security  for  the  payment  of  a 
note  theretofore  given  by  plaintiff  to  one 
McCrlmmon  for  $1,200:  that  I^avenworth 
and  his  assigns  should  pay  plaintiff  $1,000; 
that  I^avenworth  should  organize  a  corpora- 
tion to  take  over  the  mining  property,  and 
cause  plaintiff  to  receive  certain  shares  of 
stock;  and  that  until  the  full  performance 
of  all  the  terms  and  conditions  of  this  agree- 
ment, the  plaintiff  should  have  a  vendor's 
lien  upon  the  property  to  secure  such  payment 
and  performance.  This  agreement  was  re- 
corded. 

The  complaint  further  alleged  that  Leaven- 
worth thereafter  executed  a  trust  deed  to  the 
public  trustee,  conveying  the  property  to  se- 
cnre  an  Indebtedness  payable  to  one  Thoma- 
son;  that  Leavenworth  having  defaulted  in 
the  payment  of  $1,000  agreed  to  be  paid,  plain- 
tiff obtained  a  Judgment  in  the  district  court 
against  him  for  $1,030  and  costs,  and  a  de- 
cree was  entered  in  the  same  action  fore- 
closing the  vendor's  lien  In  favor  of  plaintiff 
and  against  the  property,  and  adjudging  that 
the  Hen  of  Thomason  (who  was  made  a  par- 
ty defendant  in  that  case)  was  junior  and 
Inferior  to  plalntllTs  vendor's  Hen  as  provid- 
ed and  established  in  tlie  agreement  of  sale 
and  purchase  between  plaintiff  and  Leaven- 
worth ;  that  an  execution  sale  was  thereaft- 
er had,  the  property  purchased  by  plaintiff, 
and  thereafter,  no  redemption  having  been 
made,  the  plaintiff  received  a  sherifTs  deed 
to  the  property ;  that  pursuant  to  the  agree- 
ment between  plaintiff  and  Leavenworth  the 
latter  paid  the  indebtedness  due  upon  the 
trust  deed  to  secure  the  note  given  to  Mc- 
Crlmmon, to  the  Sllverton  National  Bank, 
the  then  owner  thereof,  but  that  Leaven- 
worth failed  and  neglected  to  cancel  and  dis- 
cbarge the  trust  deed,  and  that  the  same  con- 
stituted a  cloud  on  plaintiff's  title ;  that  the 
defendant  the  International  State  Bank 
claimed  to  l)e  In  possession  of  the  note  secur- 
ed by  the  trust  deed  last  mentioned,  and  was 
asserting  smne  claim  against  the  property 
under  the  trust  deed. 

The  answer  of  the  International  State 
Bank,  one  of  the  defendants  below  and  here- 


after referred  to  as  the  defendant  bank,  al- 
leged that  the  McCrlmmon  note  was  never 
paid  by,  assigned  to,  or  owned  by,  Leaven- 
worth, but  that  the  note  was  purchased  by 
the  defendant  bank. 

Outside  of  the  facts  pertaining  to  the  Mc- 
CrlmmMi  note,  the  allegations  of  the  com- 
plaint were  either  admitted  or  proven. 

AH  the  assignments  of  error  are  based  up- 
on the  trial  court's  findings  of  fact  and  con- 
clusions of  law  as  embodied  In  its  decree  in 
favor  of  plaintiff  so  far  as  the  same  concern 
the  facts  and  transactions  with  reference  to 
the  McCrlmmon  note  and  the  rights  of  the 
defendant  bank. 

The  trial  court  found  that  Leavenworth 
caused  the  McCrlmmon  note  to  be  assigned 
to  one  Mrs.  Thomason  and  then  attached  to 
a  sight  draft  drawn  upon  the  said  Leaven- 
worth and  one  Dunlavy,  and  that  the  draft 
with  the  note  attached  was  then  forwarded 
to  the  defendant  bank  for  collection.  That 
I.«avenworth  and  Dunlavy  executed  a  joint 
note  to  the  defendant  bank  for  the  sum 
named  In  the  draft,  and  thereupon  the  draft 
was  paid  and  the  proceeds  remitted  to  the 
Sllverton  National  Bank,  the  drawer  of  the 
draft;  that  Leavenworth  procured  a  blank 
assignment  of  the  McCrlmmon  note  from 
Mrs.  Thomason,  and  the  same  was  turned 
over  to  the  defendant  bank ;  that  the  plain- 
tiff had  no  knowledge  or  notice  of  the  trans- 
action, and  was  informed  and  believed  that 
the  note  had  been  paid  and  discharged ;  that 
the  note  was  never  listed  in  the  assets  of  the 
defendant  bank,  but  that  the  joint  note  of 
Leavenworth  and  Dunlavy  was  so  listed  and 
was  renewed  from  time  to  time,  and  Is  held 
by  the  defendant  bank  as  a  valid  claim 
against  the  makers  thereof;  that  plaintiff 
was  never  called  upon  by  defendant  bank  to 
pay  the  McCrlmmon  note;  that  the  defend- 
ant bank,  in  advancing  the  money  to  pay  the 
draft  with  the  note  attached  thereto,  did  not 
Investigate  the  financial  standing  of  plaintiff, 
the  maker  of  the  note,  but  advanced  the  mon- 
ey upon  the  responsibility  of  Dunlavy  and 
upon  the  credit  of  Leavenworth  and  Dun- 
lavy ;  that  the  bank  was  Informed  by  Leav- 
enworth that  It  was  Incumbent  upon  him  to 
pay  the  note  In  controversy;  that  the  note 
was  long  past  due  at  the  time  tiie  defendant 
bank  advanced  the  money  to  pay  the  draft; 
that  the  evidence  does  not  show  a  purchase 
of  the  McCrlmmon  note  by  the  defendant 
bank,  and  that  the  bank  In  advancing  and 
loaning  the  money  to  Leavenworth  and  Dun- 
lavy reUed  upon  them  as  its  debtors,  and  ex- 
tended their  joint  note  from  time  to  time 
without  notice  to  the  plaintiff. 

The  trial  court  also  made  findings  of  fact 
at  the  conclusion  of  the  trial,  which  include 
all  above  mentioned,  and  also  the  finding 
that  the  defendant  bank  at  the  time  it  ad- 
vanced the  money  on  the  draft  had  actual 
notice  that  the  note  in  controversy  was  long 
overdue,  and  that  the  transaction  with  refer- 
ence to  the  note  was  not  a  purchase  by  the 
defendant  bank  in  any  way. 
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[1]  The  findings  ot  tact  ot  the  trial  court 
were  supported  by  the  evidence.  We  think 
that  under  the  evidence  the  trial  court  was 
right  In  finding  that  the  defendant  bank  did 
not  purchase  the  McCrimmon  note;  that  it 
was  not  entitled  to  hold  the  same  as  security 
for  the  money  borrowed  by  liearenwM-th  and 
Dimlary ;  that  the  note  had  been  fully  paid 
and  discharged;  and  in  holding  and  decree- 
ing that  the  lien  upon  the  property  created 
by  the  deed  of  trust  given  to  secure  the  pay- 
ment of  the  note  to  have  been  extinguished 
and  terminated  and  of  no  force  and  effect, 
and  in  adjud^dng  and  decreeing  that  the  title 
of  the  plaintlfT  Otto  Breudel  in  and  to  the 
property  described  in  the  complaint  be 
quieted. 

[2]  We  are  unable  to  find  that  the  trial 
court  misconceived  the  law  in  finding  that  the 
defendant  bank  was  not  entitled  to  be  subro- 
gated to  any  rlRhts  held  by  the  SUverton 
bank  or  by  McCrimmon,  the  payee  of  the  note. 

The  doctrine  of  subrogation  Is  one  of  equity 
and  benevolence,  and  its  object  is  the  preven- 
tion of  injustice.  37  Qyc.  3»4.  The  doctrine 
la  usually  applied  to  protect  a  payer  who  has 
acted  on  compulsion  to  save  himself  from 
loss,  or  has  paid  at  the  request  of  the  debtor. 
37  Oyc.  376. 

The  facts  in.  the  case  at  bar  do  not  render 
the  doctrine  of  subrogation  applicable  In  fa- 
vor of  the  defendant  bank,  one  of  the  plain- 
tiffs In  error  and  the  only  party  complaining 
of  the  judgment  ibelow. 

The  defendant  bank  knew  that  the  Silver- 
ton  bank  did  not  send  to  It  the  McOrlmmon 
note  for  any  other  purpose  than  to  be  collect- 
ed. It  did  not  receive  the  note,  in  the  ca- 
pacity of  an  assignee,  either  from  the  Silver- 
ton  bank  or  from  McCrimmon.  It  had  no 
right  to  BO  receive  it  from  Leavenworth  for 
the  reason  that  Leavenworth  "never  had  pos- 
session of  said  note  and  never  was  the  owner 
and  holder  thereof,"  as  counsel  for  defend- 
ant bank  themselves  say.  The  defendant 
bank  knew  that  Leavenworth  never  had  any 
authority  to  turn  over  the  note  as  security 
or  as  a  note  sold  to  it  In  harmony  with  such 
knowledge  it  took  from  Leavenworth  and 
Dunlavy  their  joint  note.  It  paid  nothing 
to  Mrs.  Thomason  who  Indorsed  the  note.  It 
paid  nothing  for  the  note,  but  advanced 
money  to  Leavenworth  with  which  to  pay 
the  draft,  and  relied  for  reimbursement  up  n 
the  Leavenworth  and  Dunlavy  note.  It  ap- 
pears from  the  evidence  that  the  defendant 
bank  should  be  deemed  to  have  had  construc- 
tive notice  of  the  material  facts  which  would 
make  It  inequitable  that  plaintiff  be  compell- 
ed to  pay  the  McCrimmon  note  and  thereby 
perform  that  which  Leavenworth  was  obli- 
gated to  perform. 

As  the  evidence  clearly  showed  that  the  de- 
fendant bank  was  not  the  owner  of  the  Mc- 
Crimmon note  and  held  no  equity  In  the  same, 


it  was  not  entitled  to  the  subrogation  iKvyed 
for  in  its  supplemental  or  amended  answer. 

The  judgment  is  affirmed. 

Afilrmed. 

WHITE,  C.  J.,  and  BAILEY,  J,  concur. 


(63  Colo.  365) 

HUTCHINS  v.  HAFFNER.     (No.  8652.) 

(Supreme  Court  of  Colorado.    June  4,  1917. 

Rehearing  Denied  Oct.  8,  1917.) 

1.  Masteb  axd  Sebvant  €=»301(1)— Liabil- 
ity FOB  Xeolioiince— Husband's  Automo- 
bile Operated  by  Wife. 

In  cBRe  of  DeRligence,  the  husband  is  liable 
for  an  injury  inflicted  b;  his  automobile,  which 
be  purchuBcd  for  family  use,  while  it  was  be- 
ing operated  by  his  wife  solely  for  her  own 
pleasure,  under  his  general  permission  to  nse  it 
whenever  and  wherever  she  pleased,  on  the  the- 
oi-y  that  the  wife  was  the  husband's  a^ent  in 
carrying  out  one  of  the  purposes  for  which  the 
cnr  was   purchased   and   owned. 

2.  Trial  «=>312(3)— Instbuotions— Prksekce 
OF  Parties  or  Couksel. 

Mills'  Ann.  Code,  i  192,  requiring  the  giv- 
ing to  the  jury,  after  they  have  retired,  of  in- 
formation on  a  point  of  law  arising  in  the  case, 
to  be  in  the  presence  of  or  notice  to  the  parties 
or  counsel,  does  not  apply  to  remarks  of  the 
court  urging  the  jury  to  agree. 

3.  Trial  ®=»314(1)— Verdict— Coercion. 

Remarks  of  the  judge  to  the  jury,  after  re- 
tirement, urging  the  jurors  to  lajr  aside  any  feel- 
ings which  may  have  arisen  out  of  their  discua- 
sioDS,  and  to  try  to  harmonise  diSerences  aris- 
ing out  of  questions  of  fact,  do  not  amount  to 
coercion,  but  are  proper. 

White,  C.  3.,  and  Teller,  J.,  dissenting. 

Ehi  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  W.  D.  Wright,  Judge. 

Action  by  Otto  EMmonte  Haffner  asalnst 
Ralph  R  Hutch  Ins  and  wife  Judgment  for 
plaintiff,  and  defendant  named  brings  errmr. 
Affirmed. 

West  &  Strickland  and  K.  D.  Battle,  all  of 
Denver,  for  plaintiff  In  error.  Dana  & 
Blount,  of  Denver,  for  defendant  in  error. 

ALLEN,  J.  The  defendant  In  error,  plain- 
tiff below,  brought  suit  against  a  husband 
and  wife,  defendants  below,  to  recover  dam- 
ages for  injuries  resulting  from  a  collision 
between  a  motorcycle,  on  which  plaintiff  was 
riding,  and  an  automobile  owned  by  the  hus- 
band, one  of  the  defendants,  and  operated  at 
the  time  of  the  accident  by  his  wife  the  oth- 
er defendant.  Both  the  husband  and  the 
wife  were  accustomed  to  drive  the  automo- 
bile at  pleasure.  The  wife  had  the  husband's 
general  permission  to  drive  the  automobile 
whenever  and  wherever  she  desired.  At  the 
time  of  the  accident  the  wife  was  driving  the 
machine  for  her  own  pleasure  accompanied 
by  one  of  her  lady  friends.  The  husband  did 
not  know  at  the  time  that  the  machine  was 
being  used,  but  it  was  used  under  the  gen- 
eral permission  before  mentioned.  It  ap- 
pears to  be  conceded,  also,  that  the  automo- 
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bile  had  been  purchased  by  the  husband  for 
the  pnipose  of  being  used  by  himself  and  his 
wife,  or  either  of  them,  for  their  pleasure, 
comifort,  recreation,  and  convenience,  and  for 
the  purpose  of  entertaining  themselves  and 
their  friends  and  guests.  Judgment  was  ren- 
dered against  both  defendants,  but  the  hus- 
band only  has  sued  out  a  writ  of  error. 

[1]  The  first  and  main  question  presented, 
and  involved  In  the  first  13  assignments  of 
error,  is  the  liability  of  the  husband,  plaln- 
tifF  In  error,  under  the  facts  as  hereinbefore 
stated,  and  assuming  that  the  wife  was  neg- 
ligent, and  liable  in  damages  to  the  plaintiff 
below.  It  is  settled  that  In  this  state  a  hus- 
band is  not  liable  for  the  tort  of  bis  wife, 
committed  during  coverture  and  without  bis 
presmce,  and  in  which  he  In  no  manner  par- 
ticipated. Schnler  v.  Henry,  42  Colo.  367,  04 
Pac.  860,  14  U  R.  A.  (S.  8.)  1009;  Tuttle  v. 
Shutts,  43  Colo.  534,  90  Pac.  260.  It  is  also 
clear  that  the  husband  In  this  case  is  not 
liable  as  a  bailor  of  the  automobile  for  the 
n^ligenoe  of  the  wife  as  bailee,  fi  Cyc.  212. 
The  liability  of  the  husband,  if  any  exists  in 
this  case,  must  be  based  upon  the  principal 
and  agent  or  master  and  servant  theory. 
The  cases  hereinafter  dted  de^I  with  that 
theory  Under  facts  similar  to  those  In  the 
case  at  bar.  The  theory  is  of  the  same  force 
and  effect,  whether  it  is  sought  to  hold  a 
husband  liable  for  the  negligence  of  his  wife, 
or  the  father  for  the  negligence  of  his  child 
in  operating  an  automobile  under  the  circum- 
stances existing  in  these  cases. 

The  decisions  bearing  upon  the  liability  of 
an  owner  of  an  automobile,  kept  for  family 
use,  for  the  negligence  of- a  member  of  his 
family  in  driving  the  machine  with  his  con- 
sent, cannot  be  reconciled.  A  majority  of 
this  court  have  chosen  to  adopt  the  doctrine 
that  a  husband  is  liable  for  an  Injury  Inflict- 
ed by  his  automobile,  which  he  purchased  for 
family  use,  while  it  was  being  operated  by 
his  wife  solely  for  her  own  pleasure  under 
his  general  permission  to  use  the  machine 
whenever  and  wherever  she  pleased,  upon  the 
theory  that  the  wife  was  the  husband's  agent 
in  carrying  out  one  of  the  purposes  for  which 
the  car  was  purchased  and  owned.  This  rule 
is  supported  by  the  case  of  Birch  v.  Aber- 
cromble,  74  Wash.  486,  133  Pac.  1020,  50  L, 
B.  a;  (N.  S.)  59,  wherein  It  is  said: 

"It  seems  too  ^lain  for  cavil  that  a  father,  who 
fnmisbes  a  vehicle  for  the  customary  convey- 
ance of  the  members  of  his  family,  mak(^s  their 
conveyance  by  that  vehicle  his  afEaii^that  j«, 
his  business— and  any  one  driving  the  vehicle 
for  that  purpose  -with  bis  consent,  express  or 
implied,  whether  a  member  of  his  family  or  an- 
other, is  his  agent.  The  fact  that  only  one  mem- 
ber of  the  family  was  in  the  vehicle  at  the  time 
is  in  no  sound  sense  a  diSereutiating  circum- 
stance abrogating  the  agency.  It  was  within 
the  general  purpose  of  the  ownership  that  any 
member  of  the  family  should  use  it,  and  the 
agency  is  present  in  the  use  of  it  by  one  as  well 
as  by  aU.'^ 

In  that  case  it  was  held  that  a  daughter, 
In  using  her  father's  antomoblle  for  her  own 


pleasure,  is  his  servatat  In  doing  so,  If  he  pur- 
chased and  kept  the  automobile  for  the  use 
of  his  family.  The  father  was  held  liable  for 
his  daughter's  negligence  in  driving  the  au- 
tomobile The  liability  was  based,  not  on  the 
relationship  of  parent  and  child,  but  on  the 
relationship  of  agency  or  service.  The  case 
of  Birch  V.  Abercrombie,  supra,  has  been  ap- 
proved and  followed  in  two  later  Washing- 
ton cases,  and  approvingly  cited  in  a  number 
of  other  cases.  In  Guignon  v.  Campbell,  80 
Wash.  643,  141  Pac.  1031,  where  a  married 
woman  owned  an  automobile  as  her  sepa- 
rate property,  and  kept  it  for  family  pur- 
poses, it  was  held  that  she  was  liable  for  an 
injury  resulting  from  its  negligent  operation 
by  her  son,  who  was  using  the  car  to  drive 
a  servant  to  a  street  car.  In  Swltzer  v. 
Sherwood,  80  Wash.  19,  141  Pac.  181,  Ann. 
Cas.  1917A,  216,  where  an  automobile  was 
owned  by  a  husband  and  wife  as  a  commu- 
nity, and  used  for  family  purposes  and  in 
connection  with  the  business  of  selling  real 
estate,  the  owners  were  held  liable  for  an  In- 
jury inflicted  by  the  car  when  driven  by  % 
daughter  of  the  owners. 

Adopting  the  reasoning  in  Birch  ▼.  Aber- 
cromble,  supra,  it  was  held  In  Lewis  v.  Steele 
(1916)  52  Mont  300,  157  Pac.  675,  that  a  fa- 
ther was  liable  for  an  injury  resulting  from 
the  negligent  operation  of  his  automobile, 
where  It  was  kept  for  family  use,  and  his 
sons  were  relied  upon  to  oi)erate  it  for  the 
family  pleasure,  and,  at  the  time  of  the  in- 
Jury,  his  son  was  driving  some  of  his  friends 
to  a  dance,  and,  after  leaving  them,  intended 
to  return  for  his  mother  and  father,  to  take 
them  to  the  dance;  it  being  held  that  he  was 
acting  as  his  father's  servant.  In  Davis  ▼. 
Mttlefleld,  97  S.  C.  171,  81  8.  B.  487.  an  own- 
er of  an  automobile  kept  for  family  use  has 
been  held  liable  for  an  injury  inflicted  by  the 
negligent  operation  of  the  car  by  his  son, 
while  he  was  using  it  for  his  own  pleasure, 
where  he  was  permitted  to  use  the  car  when- 
ever be  saw  fit.  In  Qriffln  v.  Russell,  144 
Ga.  276,  87  S.  B.  10,  L.  R.  A.  1916P,  216, 
where  recovery  was  sought  against  an  owner 
who  kept  a  car  for  family  use,  the  petition 
In  that  case,  stating  that  the  car,  at  the  time 
of  the  injury,  was  being,  driven  by  the  own- 
er's scm  for  the  pleasure  of  liimself  and 
friends,  was  held  good  on  demurrer.  In  ac- 
cord with  the  foregoing  cases  are  the  follow- 
ing: Marshall  v.  Taylor,  168  Mo.  App.  240, 
153  S.  W.  529;  Lemke  v.  Ady  (Iowa)  159  N. 
W.  1011;  Stowe  v.  Morris,  147  Ky.  386,  144 
S.  W.  62,  39  L.  R.  A.  (N.  S.)  224;  Dally 
V.  Maxwell,  162  Ma  App.  415.  133  S.  W.  351. 
Other  cases  to  the  same  effect  are:  Missell  v. 
Hayes,  86  N.  J.  Law,  348,  91  Atl.  322 ;  Allen 
V.  Bland  (Tex.  Civ.  App.)  168  S.  W.  35;  Mc- 
Neal  V.  McKain,  33  Okl.  449,  126  Pac.  742,  41 
L.  R.  A.  (N.  S.)  775 ;  Moon  v.  Matthews,  227 
Pa.  448,  76  Atl.  219,  29  L.  R.  A.  (N.  S.)  856, 
136  Am.  St.  Rep.  902;  Ploetz  v.  Holt,  124 
Minn.  169,  144  N.  W.  745;  Kayser  v.  Van 
Nest,  125  Minn.  277,  146  N.  W.  1091,  51  L.  R. 
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A,  (N.  S.)  970;  Crawford  v.  McEablnney,  171 
Iowa,  606,  154  N.  W.  310. 

In  section  653,  Berry  on  AntomobileB  (2d 
BJd.).  it  Is  said: 

'The  rule  la  followed,  in  most  of  the  states 
in  which  the  question  has  been  decided,  that  one 
who  keeps  an  automobile  for  the  pleasure  and 
convenience  of  himself  and  his  family  is  liable 
for  injuries  caused  by  the  ne|liKent  operation 
of  the  machine  while  it  is  heme  used  for  the 
pleasure  or  convenience  of  a  member  of  his  fam- 
ily." 

Contrary  to  the  doctrine  adopted  by  this 
court  are,  among  others,  the  following  cases: 
Van  Blarlcom  t.  Dodgson,  220  N.  T.  Ill,  115 
N.  a  443;  Tanzer  v.  Read,  160  App.  Div.  584, 
145  N,  Y.  Supp.  708;  Maher  v.  Benedict,  123 
App.  Div.  579,  108  N.  Y.  Supp.  228;  Doran 
V.  Thomsen,  76  N.  J.  Law,  754,  71  Atl.  296, 
19  L.  R.  A.  (N.  S.)  335,  131  Am.  St.  Rep.  677; 
tfcFarlane  v.  Winters,  47  Utah,  598,  155  Pac. 
437,  L.  R.  A.  1916D,  618. 

We  think  that  the  holdings  In  the  cases 
last  cited,  in  so  far  as  they  refuse  to  regard 
the  driver  of  an  automobile  as  the  agent  or 
servant  of  the  owner,  under  such  circum- 
stances as  exist  in  this  case,  would,  as  said 
in  Birch  V.  Abercromble,  supra,  "set  a  pre- 
mium upon  the  failure  of  the  owner  to  em- 
ploy a  competent  chauffeur  to  drive  an  auto- 
mobile kept  for  use  of  members  of  the  family, 
even  if  he  knew  that  they  were  grossly  in- 
competent to  operate  it  for  themselves."  The 
adoption  of  any  rule  contrary  to  that  follow- 
ed In  this  opinion  would,  in  many  instances, 
deprive  the  injured  party  of  any  remedy,  ow- 
ing to  the  usual  financial  Irresponsibility  of 
the  owner's  wife  or  child  who  may  have  been 
driving  the  automobile  at  the  time  of  the  ac- 
cident The  view  taken  herein  tends  to  in- 
sure Justice  to  parties  injured  by  the  negli- 
gence of  drivers  of  automobiles  without  uu- 
posing  undue  hardship  upon  the  owners,  is 
favored  by  the  weight  of  authority,  and  is 
supported  by  principle  and  reason.  For  the 
reasons  stated,  the  first  13  assignments  of 
error,  which  present  the  question  above  con- 
sidered, are  disposed  of  adversely  to  plaintiff 
in  error. 

[2]  The  only  remaining:  question  presented 
is  whether  or  not  prejudicial  error  was  com- 
mitted when  the  trial  Judge,  in  the  absence 
and  without  the  knowledge  of  counsel,  sent 
for  the  Jury  on  the  day  after  It  went  out  and 
while  still  deliberating,  and  made  to  them 
the  following  remarks: 

"Now,  if  I  assume  in  my  anxiety  to  have 
you  exercise  all  the  reason  you  can  in  endeavor- 
mg  to  come  to  an  agreement,  that  one  or  two  or 
three  or  four  of  you  are  standing  out  on  mere 

auestions  of  fact  against  the  majority,  why,  all 
to  court  can  say  to  you  with  any  propriety. 
perhaps,  is  this:  That  you  should  think  over 
those  things;  think  over  the  natural  differences 
of  opinion  that  arise  between  twelve  men,  and 
try  to  put  aside  any  little  feeling  that  may  pos- 
sibly have  arisen  between  you  over  your  discus- 
sions, and  put  aside  all  antagonisms,  if  there  be 
any,  that  may  have  arisen  over  irritated  feelings 
—that  is  all  natural  and  incident  to  all  jury 
cases— and  see  if  you  cannot  try  reasonably  to 
find  in  the  fact  that  perhaps  the  greater  num- 
ber of  you  think  one  way.  and  the  lesser  num- 


ber think  another  way,  an  excellent  reason  why 
those  having  the  opinions  that  the  lesser  nnmber 
have,  should  put  aside  feelings,  and  with  fair 
minds  try  to  refashion  their  own  opinions,  and 
see  if  the  fault  is  not  in  themselves.  That  ia 
a  good  way  to  look  at  the  matter.  Lay  asids 
antagonism  and  reflect  upon  the  great  desirabil- 
ity of  coming  to  an  end  with  litigation,  even  if 
it  is  not  entirely  satisfactory,  doing  it  as  in- 
telligently and  as  reasonably  as  you  can.  The 
court's  principal  idea  is  that  if  any  little  feel- 
ing has  arisen,  and  some  little  mean  things  hav« 
been  said,  forget  them  and  try  to  come  together 
in  some  reasonable  and  fair  fashion  if  you  can, 
as  jurors— the  court  not  dictating  to  you  at  all 
as  to  your  verdict,  but  only  suggesting  these 
things  lor  your  thought.  •  *  •  It  is  wise  and 
sensible,  as  good  citizens  and  good  men,  regard- 
less of  friendships  or  anything  else,  to_  try  to 
take  the  whole  evidence  fairly;  and  if  your 
differences  arise  out  of  a  question  of  fact,  try 
to  harmonize  them,  reasonably  if  you  can." 

These  remarks  cannot  be  treated  as  an  In- 
struction within  the  meaning  of  section  102, 
Mills'  Ann.  Code,  and  therefore.  If  otherwise 
proper,  are  not  amenable  to  the  objection 
that  they  were  delivered  out  of  the  presence 
of  the  parties  or  counsel.  Of  the  Code  sec- 
tion mentioned,  it  is  said  in  TUley  t.  Hon- 
telius  Piano  Co.,  15  Colo.  App.  204,  209,  61 
Pac.  483,  486: 

"We  do  not  think  that  the  section  was  intend- 
ed to  reach  or  would  embrace  such  communica- 
tions as  could  not  bo  construed  to  be  instruc- 
tions as  to  the  law  in  the  case." 

Practically  the  same  holding,  under  a  Uke 
statute,  was  made  in  the  case  of  Burton  v. 
NeUl,  140  Iowa,  141,  118  N.  W.  302,  17  Ann. 
Cas.  532.  See,  also,  Storgls  v.  State,  2  Okl. 
Cr.  362,  102  Pac.  57. 

[3]  It  is  also  urged  that  the  remarks  of  the 
trial  Judge,  as  hereinbefore  quoted,  were  a 
coercion  of  the  Jury.  The  rule  is  broadly 
stated  in  38  Cyc.  1855,  that  it  is  "erroneous 
for  the  court  by  words  or  acts  to  threaten  or 
attempt  to  coerce  the  Jurors  for  the  purpose 
of  compelling  them  to  render  a  verdict."  We 
are  convinced,  however,  that  the  remarks  of 
the  trial  Judge  In  the  case  at  bar  do  not 
amount  to  coercion  or  to  an  attempt  to  co- 
erce ttie  Jurors,  but  were  entirely  proper  im- 
der  the  general  rule  mentioned  in  38  Cyc 
1853,  with  reference  to  tu^ng  Jurors  to 
agree: 

"Where  the  jury  announce  their  inability  to 
agree  on  a  verdict,  it  is  well  within  the  discre- 
tion of  the  trial  court  to  urge  on  them  earnest 
effort  to  agree." 

And  the  court  may  do  the  same,  thougb  the 
Jury  do  not  announce  their  Inability  to  agree. 
Ashford  v.  McKee,  183  Ala.  620,  62  South. 
879,  884.  The  objection  to  the  remarks  of  the 
trial  Judge  in  the  case  at  bar  may  be  met  by 
the  language  used  In  the  opinion  in  the  case 
of  Oommonwealth  v.  Tuey,  8  Cush.  (62  Mass.) 
1,  as  follows: 

"The  instructions  went  no  further  than  to 
say  that  if  any  of  the  jury  differed,  in  their 
views  of  the  evidence,  from  a  large  numlier  of 
their  fellows,  such  difference  of  opinion  should 
induce  the  minority  to  doubt  the  correctness  of 
their  own  judgments,  and  lead  them  to  a  re- 
examination and  closer  scrutiny  of  the  facts  in 
the  caae,  for  the  purpose  of  revising  and  recon* 
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sidertne  their  preconceived  opinions.  In  this 
view,  the  court  did  nothing  more  than  to  pre- 
sent to  the  minds  of  the  dissenting  jurors  a 
strong  motive  to  unanimity." 

And  we  can  also  comment  on  the  remarks 
In  the  lanpiage  of  the  opinion  In  Lathrop  v. 
Fargo-Moorhpad  St.  Ry.  Co.,  23  N.  D.  246, 136 
N.  W.  88,  as  follows: 

"[The  remarks]  did  not  go  to  the  extent  of 
indicating  the  opinion  of  the  court  on  the  facts, 
nor  can  it  have  left  the  impression  upon  any 
juror  that  he  should,  surrender  his  conscientious 
convictions  to  secure  an  agreement" 

We  fall  to  see  anything  Improper  or  coer- 
cive In  the  remarljs  of  the  trial  court.  The 
conclusion  that  there  was  no  prejudicial  er- 
ror In  the  making  of  such  remarks  under  the 
circumstances  of  the  case,  we  think.  Is  sus- 
tained by  the  following  cases,  v.-here  the 
courts  had  under  consideration  a  similar 
question:  Abeam  v.  Mann,  CO  N.  H.  472 ; 
Gibson  v.  Minneapolis,  etc.,  Ry.  Co.,  55  Minn. 
177.  56  N.  W.  686,  48  Am.  St  Rep.  482;  State 
V.  Rlchard.«:on,  137  Iowa,  591,  113  N.  W.  220; 
Smith  V.  Stanley,  114  Va.  117,  76  S.  B.  742 ; 
Strepey  v.  Stark,  7  Colo.  614,  5  Pac.  111. 

No  reversible  error  appearing  In  the  rec- 
ord, the  Judgment  of  the  district  court  is  af- 
firmed. 

Affirmed. 

WHITE,  C.  J.,  and  TELLER,  J.,  dissent 


(83  Colo.  574) 

CITY  AND  COUNTY  OF  DENVER  et  al.  ▼. 
DENVER  &  R.  G.  R.  CO.    (No.  8583.) 

(Supreme  Court  of  Colorado.     June  4,  1917. 
Rehearing  Denied  Oct  8,  1917.) 

1.  Raitboads  «=>78  —  Removal  of  SwrroH 
Tracks— PoLici:  Powkb. 

The  duty  of  governmental  agents  to  pro- 
hibit whatever  may  be  harmful  for  the  public, 
or  to  secure  such  economic  and  social  conditions 
aa  complex  civilization  may  require,  gives  a 
municipality  the  power  to  order  a  railroad  com- 
pany to  remove  from  street  intersections  a 
switch  track  when  public  safety  requires  it, 
without  regard  to  the  right  on  which  the  track 
was  first  established  and  maintained,  and  the 
business  of  the  railroad  company,  clothed  as  it  is 
with  public  interest,  brings  it  peculiarly  within 
the  exercise  of  the  police  power. 

2.  RAiutoADS  ®=>78  —  Reuoval  07  Switch 
Tracks— PoucE  Power. 

As  a  municipal  corporation  has  po^er  to 
prescribe  reasonable  rules  for  the  use  of  istreets, 
an  ordinance,  requiring  a  railroad  company  to 
remove  from  a  street  intersection  at  a  much- 
traveled  point  in  the  city  a  track  which,  though 
formerly  one  of  its  main  tracks,  was  only  a 
switch  track  serving  business  houses  in  the  vi- 
cinity, is  reasonable,  though  the  railroad  com- 
pany used  the  track  only  at  hours  when  travel 
was  of  the  lightest,  for  the  conditions  of  the 
use  or  travel  might  change,  and,  though  the 
track  was  established  under  authority,  the  re- 
moval was  a  valid  exercise  of  the  police  power. 

En  Banc.  Error  to  District  Court,  Den- 
ver <3onnty ;  Charles  C.  Butler,  Judge. 

Action  by  the  Denver  &  Rio  Grande  Rail- 
rood  Company,  a  corporation,  against  the 
Caty  and  County  of  Denver,  a  municipal  cor- 


poration, and  others.  There  was  a  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed. 

I.  N.  Stevens,  City  Atty.,  George  Q.  Rich- 
mond, Asst  City  Atty.,  Jacob  J.  Lleberman, 
Asst  City  Atty.,  James  A.  Marsh,  City  Atty., 
and  Norton  Montgomery,  Asst.  City  Atty., 
all  of  Denver,  for  plalntUIs  in  error.  E.  N. 
Clark,  R.  G.  Lucas,  and  J.  G.  McMurry,  all  of 
Denver,  for  defendant  In  error. 

BAILEY,  J.  This  action  was  brought  by 
The  Denver  &  Rio  Grande  Railroad  (Com- 
pany to  restrain  the  CJlty  and  County  of 
Denver  from  enforcing  Ordinance  Number 
34,  Series  of  1914,  by  which  the  city  seeks 
to  compel  the  ronoval  of  a  certain  railroad 
track  at  the  intersection  of  Seventeenth  and 
Wynkoop  Streets,  in  Denver.  The  trial  court 
found  the  ordinance  illeg..i  and  void,  and  an 
InJimctloD  was  issued  restraining  the  dty 
from  interfering  with  the  track,  reserving  to 
it,  however,  the  right  to  determine  the  ex- 
tent of  the  powers  and  privileges  of  the  rail- 
road company  after  the  expiration  of  its 
charter.  To  this  Judgment  the  city  assigns 
error,  and  brings  the  cause  here  for  review. 

For  convenience  the  railroad  company  will 
be  designated  as  plaintiff  and  the  city  as  de- 
'fendant,  as  In  the  court  below.  Briefly,  their 
respective  contentions  are  as  follows:  Tbe 
company  alleges  that  It  has  authority  by 
legislative  enactment  to  occupy  the  street;  '^ 
that  an  ordinance  passed  in  1871,  ratified  by 
Congress  in  1872,  and  further  ratified  by 
city  ordinance  In  1875,  1878  and  1886,  grant- 
ed it  a  franchise,  and  further,  that  the  dty 
Is  estopped  to  deny  this  right 

The  defendant  dty  denies  that  any  such 
legislative  authority  was  given  to  the  com- 
pany ;  asserts  that  the  ordinance  of  1871  was 
ultra  vines  and  void;  that  the  Act  of  C!on- 
gress  relied  upon  simply  legalized  the  incor- 
poration of  the  company  and  gave  it  a  right 
of  way  across  public  lands;  that  the  ordi- 
nance of  1871,  being  ultra  vires  and  void, 
rould  not  be  ratified  by  subsequent  ordi- 
nances ;  that  the  line  is  now  used  as  a  switch 
track  only,  and  not  as  a  part  of  the  main 
line  as  originally  projected;  and  that,  re- 
gardless of  whether  the  company  had  a  legal 
right  to  establish  the  tra<ft,  the  dty,  in  the 
exercise  of  Its  police  power,  can  compel  its 
removal. 

rn  The  duty  of  governmental  agents  to 
prohibit  whatever  may  be  harmful  to  the 
public,  or  to  secure  such  economic  and  so- 
cial conditions  as  a  complex  civilization  may 
require,  carries  with  it  the  power  to  remove 
the  track,  without  r^ard  to  the  character 
of  the  right  upon  which  it  was  first  estab- 
lished and  maintained.  The  nature  of  the 
company's  business,  clothed  as  It  is  with  a 
public  interest,  brings  It  peculiarly  within 
the  scope  of  the  police  power,  from  a  reasona- 
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ble  exercise  of  whlcb,  when  properly  set  In 
iQOtioii,  It  cannot  escape.  This  rule  is  laid 
down  In  Munn  v.  Illinois,  84  U.  S.  113,  134, 
24  It.  Ed.  77.  In  discussing  the  powers  of 
government  to  regulate  the  use  of  private 
property  the  court  said: 

"When  one  becomes  a  member  of  society,  he 
necessarily  parts  with  some  rights  or  privileges 
which,  as  an  individual,  not  affected  by  his  rela- 
tion to  others,  he  might  retain.  'A  body  poli- 
tic,' as  aptly  deSned  in  the  preamble  of  the  Con- 
stitution of  Massachusetts,  'is  a  social  compact 
bj  which  the  whole  people  covenants  with  each 
citizen,  and  each  citizen  with  the  whole  people, 
that  all  shall  be  governed  by  certain  laws  for 
the  common  good.'  This  does  not  confer  power 
upon  the  whole  people  to  control  rights  which 
are  purely  and  exclusively  private,  Thorpe  v.  R. 
&  B.  Railroad  Co.,  27  Vt.  143 ;  but  it  does  au- 
thorize the  establishment  of  lows  requiring 
each  citizen  to  so  conduct  himself,  and  so  use 
his  own  property,  as  not  unnecessarily  to  injure 
another.  This  is  the  very  essense  of  government, 
and  has  found  exjireasion  in  the  moTim  sic 
utere  tuo  ut  alienum  non  laedas.  From  this 
source  come  the  police  powers,  which,  as  was 
said  by  Mr.  Chief  Justice  Taney  in  the  License 
Cases,  5  Bow.  583,  'are  nothing  more  or  less 
than  the  powers  of  government  inherent  in 
every  sovereignty,  •  •  •  that  is  to  say* 
•  •  *  the  power  to  govern  men  and  things.' 
Under  these  powers  the  government  regulates 
the  conduct  of  its  citizens  one  towards  another, 
and  the  manner  in  which  each  shall  use  bis  own 
property,  when  such  regulation  becomes  neces- 
sary for  the  public  good?' 

In  reference  to  exercising  police  power 
upon  railroads  and  kindred  public  service 
corporations  the  court  said: 

"This  brings  us  to  inquire  as  to  the  principle 
upon  which  this  power  of  regulation  rests,  in 
order  that  we  may  determine  what  is  within  and 
what  Is  without  Its  operative  effect.  Looking, 
then,  to  the  common  law,  from  whence  came  the 
right  which  the  Constitution  protects,  we  find 
that  when  private  property  is  'affected  with  a 

5ublic  interest,  it  ceases  to  be  juris  privati  only.' 
his  was  said  by  r»rd  Chief  Justice  Hale  more 
than  two  hundred  years  ago,  in  hia  treatise  De 
Portibus  Maris,  1  Harg.  Law  "Tracts,  78,  and 
has  been  accepted  without  objection  •  •  • 
in  the  law  of  property  ever  since.  Property 
does  become  clothed  with  a  public  interest  when 
used  in  a  manner  to  make  it  a  public  conse- 
quence, and  affect  the  community  at  large. 
When,  therefore,  one  devotes  bis  property  to  a 
use  in  which  the  public  has  an  interest,  he  in 
effect  grants  to  the  public  an  interest  in  that 
use,  and  must  submit  to  be  controlled  by  the 
public  for  the  common  good,  to  the  extent  of 
the  interest  he  has  thus  created.  He  may  with- 
draw his  grant  by  discontinuing  the  use,  but, 
so  long  as  he  maintains  the  use,  ne  must  submit 
to  the  control." 

The  track  in  question  is  laid  directly  In 
front  of  the  entrance  to  the  Union  Station, 
at  the  foot  of  Seventeenth  Street,  one  of  the 
busiest  streets  in  the  dty.  From  1,550  to 
2,500  persons  cross  the  track  dally  and  upon 
extraordinary  occasions,  as  conventions  and 
the  like,  this  number  is  greatly  increased. 
It  was  originally  the  main  line  of  the  com- 
pany, but  for  more  than  twenty  years  has 
t>een  used  merely  as  a  switch  track  to  serve 
certain  manufacturing  and  other  interests 
between  Seventeenth  and  Nineteenth  Streets 
on  Wynkoop.  The  company  has  right  of  in- 
gress and  egress  to  the  Union  Station  over 


anotlier  route,  and  the  few  establlshmoita 
between  Seventeenth  and  Nineteenth  Streets 
now  accommodated  by  the  track  may  be 
readily  taken  care  of  over  another  route, 
should  the  track  be  abolished  at  the  inter- 
section in  question. 

[2]  It  is  contended  by  the  company,  bow- 
ever,  that  use  of  the  track  causes  little,  if 
any,  inconvenienoe  to  the  public  for  the  rea- 
son that  it  Is  used  only  at  hours  during 
which  travel  across  the  intersection  Is  com- 
paratively light  It  is  well  settled  that  the 
only  limitation  to  the  ezerdse  of  the  police 
power  is  that  such  exercise  shall  be  reasona- 
ble. Railway  timetables  are  not  fixed  and 
immutable,  and  any  change  in  those  govern- 
ing the  arrival  and  departure  of  trains  at 
the  Union  Station  may  make  the  hours  in 
which  tlie  track  Is  now  used  by  the  company 
those  in  which  many  trains  are  arriving  and 
departing  from  the  station.  In  any  event 
trains  do  not  always  keep  to  schedule,  but 
arrive  and  depart  at  unexpected  times.  maK- 
Ing  it  beyond  possibility  to  fix  upon  any 
hours  when  the  Intersection  will  be  free 
from  i)eople  going  to  or  from  the  station.  It 
Is  apparent,  therefore,  that  the  track  at  the 
Intersection  is  a  continuing  nuisance  and  a 
menace.  Situated  as  it  is  It  can  be  nothinc 
'else.  The  evil  may  In  some  measure  be  mlt- 
licatcd  by  restrictions  upon  Its  use.  but  noth- 
ing short  of  removal  will  eradicate  It.  As 
to  the  power  of  the  municipality  to  order 
Its  removal,  Dillon  on  Municipal  Corpora- 
tions, at  sec.  1269,  says: 

"Although  a  franchise  or  privilege  to  use  the 
city  streets  is,  when  accepted  and  acted  upon, 
a  contract  which  cannot  be  impaired  as  well  as 
a  vested  property  right  which  cannot  be  taken 
except  by  the  power  of  eminent  domain,  those 
franchisee  and  privileges  are  not  exempt  from 
the  exercise  of  the  police  power  of  the  state 
either  operating  directly  by  legislative  enact- 
ment  or  by  delegation  to  the  moniciltnlitT.  It 
is  the  general  rule  that  the  right  to  exercise  tha 
police  power  cannot  be  alienated,  surretuiered 
or  abridged,  either  by  the  legislature  or  by  the 
municipality  acting  under  legislative  authority, 
by  any  grant,  contract  or  delegation,  because  it 
constitutes  the  exercise  of  a  governmental  func- 
tion without  which  the  state  would  become  pow- 
erless to  protect  the  public  welfare.  Hence, 
when  a  franchise  or  privilege  is  granted  to  use 
the  city  streets  for  a  public  service,  the  grantee 
accepts-  the  right  upon  the  implied  condition 
thot  it  shall  be  held  subject  to  the  reasonable 
and  necessary  exercise  of  the  police  power  of  the 
state,  operating  through  legislative  ennctment 
or  municipal  action.  New  York  v.  Squire,  143 
U.  S.  175.  12  Sup.  Ct  880,  Hd  L.  Kd.  806;  St. 
Ix)uis  V.  W.  U.  Tel.  Co.,  148  XT.  S.  02,  1."?  Sup. 
Ct.  486.  37  L.  Ed.  380;  r>aclede  Gas  Licht  Co. 
V.  Murphy,  170  U.  S.  78,  18  Sup.  Ct.  aOa,  42 
L.  Kd.  055:  Walla  Walla  v.  Walla  Walla  Wa- 
ter Co..  172  U.  S.  1,  16,  19  Sup.  Ct  77,  43  L. 
Ed.  341." 

And  at  sec.  1270: 

"The  basis  of  the  exercise  of  the  police  power 
is  the  protection  of  human  life  antl  the  protec- 
tion of  public  convenience  and  welfare.  Mu- 
nicipal regulations  not  having  a  fair  relation 
to  these  subjects  are  unreasonable,  but  when 
they  fairly  tend  to  promote  these  objects,  thcv 
are  generally  sustained.    Weage  ▼.  Chic.  &  W. 
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I.  R.  Co.,  227  ni.  421,  81  N.  B.  424,  11  L.  R. 
A.  (N.  S.)  589;  Commonwealth  v.  Warwick, 
185  Pa.  623,  40  AU.  83;  Commonwealth  y. 
PhUadelphia,  23  Pa.  Super.  Ct.  205." 

In  Atlantic,  etc..  By.  Co.  t.  Mayor  et  al., 
128  Go.  293,  67  S.  B.  493,  it  was  held  that  a 
regulation  requiring  a  railroad  to  change 
the  location  of  its  track  was  a  legitimate 
exercise  of  police  power  when  such  regulation 
is  reasonable  and  tending  to  promote  the 
general  welfare  and  conyenience  of  the  pub- 
lic. In  McQuillin  on  Municipal  Corporations 
the  following  rule  is  laid  down  at  sec.  1682: 

"In  the  control  of  street  railroads  reasonable 
rules  may  be  laid  down  by  the  municipality  to 
compel  the  removal  of  turnouts,  the  laying  of 
switches,  the  construction  of  bridges,  etc.  So 
for  the  convenience  and  welfare  of  the  public, 
a  municipality  may  require  Uie  tracks  of  a  rail- 
road company  to  be  shifted  from  one  street  to 
another,  or  from  one  part  of  the  street  to  the 
other." 

For  twenty  years  the  company  has  aban- 
doned the  track  as  a  part  of  its  main  line, 
and  its  use  as  a  switch  track  has  been  per- 
mitted by  ordinances  passed  from  time  to 
time.  The  growth  of  the  city,  the  subsequent 
Increase  of  traffic  across  the  intersection,  and 
its  augmented  Importance  as  a  thoroughfare, 
make  it  apparent  that  the  municipality  has 
Justly  concluded  that  it  is  in  the  interest  of 
the  pubMc  to  restore  the  street  exclusively 
to  Its  original  use.  Viewing  the  interests  of 
those  served  by  the  track  on  the-  one  hand, 
and  the  rights  of  the  public  upon  the  other, 
and  taking  into  consideration  the  fact  that 
those  now  using  the  track  may  be  equally  well 
accommodated  in  another  manner,  the  ordi- 
nance for  its  removal  ia  eminently  rea- 
sonable. 

In  Relnman  r.  LttUe  Rock,  237  U.  S.  171. 
.35  Sup.  Ct.  511,  08  U  Ed.  900,  the  question 
of  municipal  power  to  declare  what  shall  be 
considered  a  nuisance  ia  discussed  as  follows: 

"While  such  regnlations  are  subject  to  Ju- 
dicial scrutiny  upon  fundamental  grounds,  yet 
a  considerable  latitude  of  discretion  must  be 
accorded  to  the  law-making  power;  and  so  long 
as  the  regulation  in  question  is  not  shown  to 
be  clearly  unreasonable  and  arbitrary,  and  op- 
erates uniformly  upon  all  persons  similarly 
situated  in  the  particular  district,  the  district 
itself  not  appearing  to  have  been  arbitrarily 
■elected,  it  cannot  be  Judicially  declared  that 
there  is  a  deprivation  of  property  without  due 
process  of  law,  or  a  denial  of  the  equal  protec- 
tion of  the  laws,  within  the  meaning  of  the 
Fourteenth  Amendment." 

In  Delaware,  etc.,  R.  R.  Co.  r.  Buffalo,  158 
N.  Y.  266,  63  N.  Ea  44,  the  railway  company 
had  constructed  certain  abutments  and  piers 
in  the  city  of  Buffalo,  to  support  a  portion  of 
their  track.  These  abutments  occupied  about 
one-half  of  the  street.  In  discussing  a  res- 
olution of  the  common  council  ordering  the 
removal  of  these  abutments  and  piers  the 
court  said: 

"It  was  urged  by  the  learned  counsel  for  the 
plaintiff  that  the  city  autborities  have  no  right 
to  forcibly  remove  this  structure  over  the  street. 
That  depends  upon  the  question  whether  or  not 
it  was  an  encroachment  upon  the  public  right. 


and  an  obstruction.  If  it  was,  the  dty  hod  a 
right  to  remove  it.  If,  by  the  increase  of  the 
population  or  the  increase  of  public  travel,  the 
street  bad  become  dangerous,  in  consequence  of 
the  existence  of  the  abutments  and  piers,  the 
city  would  be  clearly  liable  for  any  damages 
which  persons,  in  the  lawful  use  of  the  highway, 
sustained  by  accidents  due  to  the  presence  of 
such  obstructions  in  the  street.  *  *  *  It  is 
equally  clear  that  the  plaintiff  cannot  justify 
the  occupation  of  the  street  upon  the  ground  that 
the  municipal  authorities  originally  'consented 
to  the  erection  of  the  structure.  The  common 
council  of  the  city  has  no  power  to  surrender 
a  public  street  to  the  use  ol  a  railroad  corpo- 
ration." 

The  Supreme  Court  of  the  United  States, 
in  N.  Y.,  etc.,  Ry.  Co.  y.  Bristol,  151  U.  S. 
556,  14  Sup.  Ct  437,  38  I*  Ed.  269,  In  dis- 
cussing the  power  of  the  State  Railroad  Com- 
mission to  require  the  railway  company  to 
remove  a  grade  crossing,  said: 

"It  is  likewise  thoroughly  established  in  this 
court  that  the  inhibitions  of  the  Constitution  of 
the  United  States  upon  the  impairment  of  the 
obligations  of  contracts,  or  the  deprivation  of 
property  without  due  process  or  of  the  equal 
protection  of  the  laws,  by  the  states,  are  not 
violated  by  the  legitimate  exercise  of  legisla- 
tive power  in  securing  the  public  safety,  health, 
and  morals.  The  governmental  power  of  self- 
protection  cannot  be  contracted  away,  nor  can 
the  exercise  of  rights  granted,  nor  the  use  of 
property,  be  withdrawn  from  the  implied  lia- 
bility to  governmental  regulation  in  particulars 
essential  to  the  preservation  of  the  community 
from  injury.  Beer  Co.  v.  Massachusetts,  97 
U.  S.  25,  24  L.  Bd.  989;  Fertiliring  Co.  r. 
Hyde  Park,  97  D.  S.  659,  24  U  Ed.  1086; 
Barbier  y.  Connolly,  113  U.  S.  27,  6  Sap.  Ct. 
357,  28  U  Ed.  923;  New  Orleans  Gas  Co.  y. 
Louisiana  Light  Co.,  116  U.  S.  650,  6  Sup.  Ct. 
252.  29  L.  F^.  516;  Mugler  v.  Kansas,  123  U. 
S.  623,  8  Sup.  Ct.  273,  31  L.  Ed.  20P:  Budd 
y.  New  York.  148  V.  S.  617,  12  Sup.  Ct.  468, 
86  Li  Ed.  247." 

Under  the  principles  laid  down  to  the  au- 
thorities quoted,  it  is  clear  that  the  ordinance 
here  being  attacked  by  the  railway  company 
Is  a  reasonable  and  constitutional  one.  The 
company  must,  therefore,  give  way  to  the 
paramount  interest  of  the  public. 

Judgment  reversed  and  cause  remanded 
with  instructions  to  dismiss  IL 


(6S  Colo.  489) 
VELOTTA  et  ux.  y.  YAMPA  VALLEY  COAL 
CO.     (No.  870Z) 

CSnpreme  Court  of  Colorado.     April  2,  1917. 
Rehearing  Denied  Oct.  8,  1917.) 

1.  Neoliobnok  «=>121(2)  —  AccioBMT  —  Pax- 

SUMPTION. 

Although  the  general  rule  is  that  negligence 
will  not  be  inferred  from  the  happening  of  the 
accident,  the  law  recognizes  certain  legal  pre- 
sumptions from  particular  facts  in  certain  class- 
es of  cases. 

2.  Mabxeb  and  Skbvant  ®=270(11)  —  Safk 
Place  to  Work— Custom— Evidence. 

In  an  action  for  the  death  of  a  servant 
employed  to  attend  a  switch  in  a  mine,  testi- 
mony that  the  manner  in  which  the  sheaves 
were  placed  was  the  customary  method  in  mines 
in  which  the  witness  had  worked  was  improper 
evidence  to  go  to  the  jury,  for  the  instances 
cited  may  have  been  attended  with  negligence. 


^sFor  other  cakM  ■••  lam*  topic  and  KBT-NUMBER  In  all  Key-Numbared  Digests  and  Indazw 


Digitized  by 


Lioogle 


972 


167  PACIFIC  BEPORTEB 


(Cda 


and  In  no  sense  tended  to  prove  a  custom  or 
proper  method. 

S.  BfABTEB  AND  Sebtant  «3»266(7)— Res  Ipsa 
LoquiTCB. 
Where  the  construction  or  repair  of  the  ties, 
sheaves,  etc.,  the  giving  away  of  which  admit- 
tedly caused  the  injury  to  the  mine  employ^, 
were  under  the  exclusive  control  of  the  employ- 
er, the  doctrine  of  rea  ipsa  loquitur  applied, 
and  the  happening  of  the  accident  raised  a  legal 
presumption  of  negligence  which  it  was  the 
duty  of  the  employer  to  meet. 

4.  Master  and   Sebvant  «=3a35(l)— Injubt 
TO  £}mfu)t£ — Presumption. 

Where  the  cause  of  the  accident  is  unknown 
and  the  deceased  was  at  the  designated  place 
of  his  employment,  he  must  be  presumed  to 
have  been  engaged  in  the  performance  of  his 
duty. 

5.  Master   and    Servant   «=»286(2)— Nboli- 

OENCE — QDESTION   FOB  JUEY. 

In  an  action  for  the  death  of  a  servant  15 
years  old  employed  in  a  mine,  the  negligence 
pleaded  being  the  maintenance  of  defective  ways, 
works,  and  machinery,  and  failure  to  provide 
a  reasonably  safe  place  in  which  to  work  in 
view  of  the  tender  years  of  deceased,  question 
of  negligence  of  defendant  held  for  the  jury. 

White,  C.  J.,  and  Oarrigues  and  Bailey,  JJ., 
dissenting. 

En  bana  Error  to  District  Court,  Den- 
ver Connty;  John  H.  Denison,  Judge. 

Action  by  Giuseppe  Velotta  and  wife 
against  the  Xampa  VaUey  Coal  Company,  a 
corporation.  At  the  close  of  all  the  testimony 
offered  by  both  parties,  the  court  directed  a 
verdict  for  defendant,  and  plaintiffs  bring 
error.  Judgment  reversed,  and  cause  re- 
manded, with  Instructions. 

John  T.  Bottom  and  Mllnor  B.  Cleaves, 
both  of  Denver,  for  plahitifls  in  error.  Ju- 
lian G.  Dickinson,  of  Denver,  for  defendant 
In  error. 

SCOXT,  J.  The  parties,  plaintiffs  and  de- 
fendant, occupy  the  same  relative  positions 
In  the  trial  court  and  in  this  court.  The 
plaintiffs'  action  is  for  dam.'\ges  occasioned  by 
reason  of  the  accidental  death  of  their  son, 
Tony  Velotta,  a  boy  of  15  years  of  age,  while 
serving  as  an  employ^  of  defendant  comimny. 
At  the  close  of  all  testimony  offered  by  both 
plaintiffs  and  defendant,  the  court  directed 
a  verdict  for  the  defendant,  and  this  Is  the 
error  assigned. 

The  defendant  company  was  engaged  in  the 
operatl<»  of  a  coal  mine  in  Routt  county. 
It  used  a  ground  tramway  extending  for  a 
distance  of  aliout  three-eigliths  of  a  mile  be- 
tween the  mine  and  the  railroad  track,  whern 
the  ooal  was  loaded  for  shipment  This 
tramway  seems  to  have  somethiiis;  of  a  heavy 
downgrade,  following  the  slope  of  the  moun- 
tain from  the  mine  to  the  railroad.  Six 
loaded  cars  were  sent  down  from  the  mine 
to  the  railway,  while  six  corresponding  emp- 
ty cars  were  sent  at  the  same  time  in  the 
0K)08ite  direction  to  the  mine.  These  cars 
were  operatM  by  means  of  a  heavy  steel 
cable,   controlled  by  an  engine  and  drum, 


located  at  the  mine.  The  bIx  loaded  can 
going  down  and  the  six  empty  cars  going  np 
passed  at  a  point  midway  l)etween  the  mine 
where  they  were  loaded  and  the  railroad 
where  they  were  damped.  At  this  point  there 
was  located  a  switch  by  means  of  which  the 
cars  were  enabled  to  pass.  This  switch  wax 
at  a  point  where  the  track  formed  a  curve 
following  the  formation  of  the  mountain 
which  had  been  excavated  for  the  purpose  of 
laying  the  track.  The  convex  of  tlie  curve 
was  next  to  the  mountain,  .and  on  the  outside 
of  the  track,  from  which  side  the  mountain 
descended  abruptly. 

To  keep  the  cable  from  the  ground  there 
were  rollers  fastened  to  the  ties,  and  to  con- 
form the  cable  to  the  course  of  the  track 
following  this  curve, 'there  were  also  sev- 
eral sheave  wheels  or  pulleys  fastened  to 
the  ties.  There  was  an  Iron  switch  lever  in- 
stalled on  a  small  platform  near  the  track 
and  on  the  inside  of  the  curve,  used  when 
necessary  to  operate  the  switch.  This  switch 
was  so  constructed  that  it  operated  antumat- 
ically  as  a  rule,  by  means  of  the  flange  on 
the  car  wheels.  This  lever  was  in  snch  lo- 
cation that  if  the  cable  was  for  any  cause  to 
leave  the  sheave  wheels  which  held  it  to  the 
track  followlns;  the  curve,  It  would  by  reason 
of  its  own  weight,  and  the  weight  of  tlie 
cars  attached,  naturally  flash  past  the  lever 
and  platfoi-m  into  a  straight  line.  When  the 
cars  passed  eudi  other  they  were  Hllgbtly 
above  the  platform  and  lever,  and  at  sntii 
time  there  was  no  cable  down  as  tar  as  the 
switch,  but  at  all  other  times  the  cable  was 
taut  extending  down  the  track,  either  poll- 
ing the  empty  cars  up,  or  letting  the  loaded 
cars  down.  Across  from  the  switch  lever  and 
platft>rm,  and  against  the  mountain  aide, 
were  two  signal  wires,  leading  to  the  engi- 
neer's station  at  the  top.  In  case  of  giving  a 
signal,  the  boy  if  standing  at  the  place  at 
which  he  was  Instructed  to  remain  wlille  not 
performing  a  duty  would  be  required  to  cross 
the  cable  and  tracks  to  connect  the  wires. 
Tony  Velotta,  the  deceased,  was  employed  to 
attend  this  switch  when  necessary,  and  to 
oil  the  sheaves  and  to  keep  the  tracks  clear 
of  coal,  and  seemingly  to  give  signals,  but 
when  and  for  what  purpose  does  not  appear. 
The  evidence  discloses  that  Tony  was  in- 
structed to  keep  on  the  side  of  the  track 
opposite  the  sivltch  lever  and  platform  wbeji 
not  in  the  performance  of  his  duties.  No 
person  saw  the  accident  The  boy  was  aeen 
at  his  station  Just  previous.  When  found 
he  was  unconscious,  with  his  legs  broken  be- 
low the  knees,  with  a  wound  on  the  head, 
and  because  of  which  injuries  he  died  witbin 
a  few  bonrs  afterward.  At  that  time  the 
cable  was  found  to  be  torn  loose  from  the 
sheaves  around  the  curve,  some  of  the 
sheaves  had  been  severed  from  their  fasten - 
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iDgs,  some  broken,  and  at  least  one  hnrled  a 
great  distance.  It  is  plain  that  the  cable 
when  thus  released  from  Its  moorings  was 
snddeuly  thrown  into  a  straight  line  and 
struck  the  boy,  thus  causing  his  injury  and 
<death. 

The  negligence  pleaded  was  the  mainte- 
nance of  defectlTe  ways,  works,  and  machin- 
ery, and  neglect  and  failure  to  provide  a 
reasonably  safe  place  for  the  servant  In 
which  to  work,  and  particularly  in  view  of 
the  tender  years  of  the  deceased,  and  spe- 
cifleally: 

.  "Said  defendant  continued  to  use  and  keep  in 
operation  and  use  the  said  machinery,  engines, 
and  appliances  when  and  long  after  they  knew, 
or  should  have  known  as  aforesaid,  the  same 
were  unsafe,  insufficient,  and  defective,  and 
failed  to  provide  the  usual  and  necessary  safe- 
guards as  aforesaid,  when  on  the  date  afore- 
said, because  of  the  negligent  and  improper  op- 
eration and  use  of  the  said  cable  by  the  defend- 
ant company,  and  because  of  the  improper  and 
insufficient  moorings  and  fastenings  of  the  said 
cable,  and  because  of  the  wheel  and  pulleys 
holding  the  said  cable  to  the  said  curve  or  bend 
of  the  track  were  insecurely  and  negligently 
nailed  and  otherwise  fastened  to  tho  track  and 
the  ties  thereof,  and  because  of  the  decayed  and 
aged  condition  of  the  ties  thereof  to  which  tho 
pulleys  were  moored  and  fastened." 

Knowledge  of  such  condition  by  defendant, 
and  want  of  knowledge  by  deceased,  were  al- 
so alleged.  The  answer  was  the  usual  gen- 
eral denial  of  negligence^  alleged  contribu- 
tory negligence,  and  asstmied  risk. 

The  contention  of  the  defendant  in  error 
Is  that  there  was  no  evidence  whatsoever  of 
negligence  on  the  part  of  the  defendant,  and 
therefore  under  the  role  of  this  court  it  was 
the  plain  dnty  of  the  court  to  direct  a  ver- 
dict for  the  defendant. 

[1]  There  is  no  better  settled  nor  more  oft- 
repeated  general  rule  of  American  courts 
than  that  negligence  must  be  proven,  and  that 
it  may  not  be  inferred  from  tue  mere  fact  of 
the  accident,  but  the  law  recognizes  certain 
legal  presumptions  from  particular  facts  in 
certain  classes  of  cases,  which  are  entitled  to 
consideration  in  this  case.  The  sheave  wheels 
which  carried  the  cable  around  the  curve 
where  the  accident  occurred,  and  which  held  It 
out  of  the  natural  straight  line,  were  fastened 
to  the  ties  by  means  of  iron  spikes  driven 
into  and  perhaps  through  the  ties.  The  pull- 
ing or  breaking  away  of  such  fastening,  so 
releasing  the  cable  and  causing  It  to  veer 
suddenly  and  of  necessity  with  great  force, 
to  the  natural  straight  line,  by  reason  of  Its 
own  weight,  and  the  weight  of  the  load  it 
was  carrying,  was  clearly  the  cause  of  the 
Injury. 

It  appears  that  at  the  time  of  the  discov- 
ery of  the  accident,  the  six  loaded  cars  were 
standing  at  a  point  about  300  yards  below  the 
switch,  having  been  lowered  by  the  cable. 
Lowering  the  cars  to  that  extent,  and  to  the 
extent  of  the  weight  of  the  cable  which  ap- 
pears to  have  been  about  an  inch  in  diameter, 
constituted  a  very  great  strain  on  the  sheaves 


and  their  fastenings.  Due  care  demanded 
that  these  sheaves,  the  ties  to  which  they 
were  attached,  and  the  method  and  manner 
of  their  fasteidng,  should  be  of  sufficient  size 
and  strength,  with  proper  and  sufficient  at- 
tachments, to  bear  the  strain  reasonably  to 
be  expected  from  their  operation.  The  ties 
were  evidently  very  light;  the  only  definite 
testimony  upon  this  point  being  that  they 
were  about  4  Inches  thick.  On  top  of  the  ties 
were  3-inch  planks;  to  these  were  at- 
tached the  sheaves  by  means  of  spikes  driven 
Into  and  perhaps  through  the  planks  and  ties. 
l%ere  is  testimony  that  at  least  some  of  such 
Vikes  were  8  inches  in  length.  But  it  ap- 
pears that  if  the  spikes  were  driven  throut^ 
the  ties,  they  were  not  turned  down  nor 
clinched,  nor  in  any  other  way  secured  by  any 
plates,  bolts,  or  other  fastenings.  It  is  plain, 
therefore,  that  if  the  ties,  the  manner  of 
fastening  the  sheaves  to  them,  or  the  sheaves, 
were  not  reasonably  and  prudently  sufficient 
to  carry  the  great  weight  for  which  they  were 
intended,  the  defendant  is  guilty  of  negli- 
gence. 

It  is  contended  by  counsel  for  defendant 
that  It  is  established  by  the  proof  that  the 
manner  of  fastening  the  sheaves  to  the  ties 
was  the  usual  and  customary  method  In  such 
a  case.  This  was  attempted  by  two  witnesses, 
neither  of  whom  were  shown  to  possess  any 
special  or  expert  knowledge  upon  that  snb- 
Ject,  and  therefore  were  in  no  better  posltlan 
to  Judge  of  such  matters  than  were  the  Jurors 
The  witness  Rice  was  a  cari>enter,  and-ap^ 
pears  to  have  worked  as  such  at  two  oUier 
coal  mines. 

[2]  Over  the  objection  of  the  plaintiff  the 
witness  was  permitted  to  testify,  after  saying 
that  the  ties  were  about  4  Inches  thick,  that 
a  3-inch  plank  was  placed  on  the  tie  and  an 
S-inch  pointed  spike  driven  throngh  the  plank 
and  the  tie.  In  fastening  the  sheave,  as  fol- 
lows: 

"Q.  Is  that  the  customary  manner  in  which 
vertical  sheaves  and  45'8  (set  at  an  angle  of 
45  degrees)  are  fastened  in  the  mines  that  you 
have  worked  in?     A  Yes,  sir." 

This  is  not  such  evidence  as  was  proper  to 
go  to  the  Jury,  for  the  specific  Instances  cited 
may  have  been  attended  by  negligence,  and  it 
in  no  sense  tends  to  prove  a  custom  nor  even 
a  proper  method.  20  Am.  &  Eng.  Enc.  of 
Law  85.  The  witness  testified  that  he  work- 
ed as  a  carpenter  at  a  mine  at  Rock  Springs, 
Wyo.,  and  upon  the  question  of  custom  testi- 
fied as  follows: 

"Q.  Don't  you  know  that  it  was  the  custom 
at  the  time  you  left  Wyoming,  at  the  time  you 
were  at  Superior,  that  on  curves,  to  damp  the 
sheave  wheels  that  fastened  upon  the  ties?  A. 
I  don't  know.  Q.  You  don't  know  what  the 
custom  was  there,  do  you  2    A.  No,  sir." 

So  that  the  testimony  of  this  witness  tend- 
ed neither  to  establish  a  custom  nor  a  prop- 
er or  sufficient  structure.  The  other  witness 
did  not  even  cite  Instances.  So  far  as  the 
record  discloses,  the  Jurors  must  be  presumed 
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to  be  as  well  qnalifled  as  those  witnesses,  to 
Judge  from  the  facts  and  circumstances 
stated,  as  to  whether  or  not  the  constnictlon 
was  Insufficient  ft>r  the  purpose,  dearly  it 
cannot  be  said  as  a  matter  of  law  that  the 
ties  were  of  sufficient  size  and  strength,  or 
that  the  sheaves  were  properly  or  sufficiently 
attached  thereto,  to  withstand  the  great 
strain  reasonably  expected  to  be  placed  on 
snch  construction.  Tliis  was  In  this  case  a 
question  for  the  Jury,  to  be  determined  In 
the  light  of  their  Judgment  and  experience, 
and  from  all  attendant  facts  and  circum- 
stances. 

[3]  It  appears  from  the  record  that  the  boy 
Tony  had  no  control  oyer,  and  nothing  what- 
soevor  to  do  with,  the  use,  construction,  or 
repair  of  the  ties,  plates,  Bbeaves,  or  fasten- 
ings, the  giving  way  of  which  Admittedly 
caused  the  Injury.  These  were  under  the  ex- 
dnsive  control  of  the  defendant.  In  such 
case  the  doctrine  of  res  ipsa  loquitur  applies, 
and  there  was  a  legal  presumption  of  negli- 
gence, which  it  was  the  duty  of  the  defend- 
ant to  meet.  Mr.  Lawson  in  his  work  on 
PresnmptlTe  Negligence  states  the  rule  to  be: 

"But  when  the  thing  is  under  the  manage- 
ment of  the  defendant,  and  the  accident  is  such 
as  ordinarily  does  not  happen  if  those  who  have 
its  maoagemeDt  use  proper  care,  a  presumption 
of  negligence  arises  from  the  happening  <k  the 
accident." 

The  anthor  cites  many  iUnstratlTe  caaea 
in  support  of  this  rule.  The  reason  for  the 
rule  is  tliat  all  information  as  to  the  con- 
struction and  working  of-  its  machinery  and 
of  the  particular  equipment  in  fault  is  in 
possession  of  the  company,  as  are  all  means 
of  rebutting  the  charge  of  such  negligence  en- 
tirely in  its  power.  An  outsider  can  hardly 
be  expected  to  prove  that  in  the  construction 
of  the  machinery,  or  in  the  nse  of  it  at  the 
time  the  injury  occurred,  the  company  was 
guilty  of  negligence.  He  can  only  prove  that 
the  injury  occurred  through  the  operation  of 
the  company's  machinery,  and  having  done 
this,  it  is  but  proper  to  call  on  the  defendant 
to  show  that  he  was  not  negligent,  that  he  em- 
ployed careful  and  competent  servants,  and 
that  he  had  used  improved  appliances,  or 
there  was  not  negligence  in  operation.  A 
more  elaborate  and  particular  statement  of 
the  role,  well  sustained  by  authority,  is  found 
in  29  Cyc.  590,  as  follows: 

"While,  as  already  shown,  negligence  is  never 
presumed  and  cannot  be  inferred  from  the  in- 
jury alone,  it  may  be  inferred  from  the  evi- 
dence of  the  injury,  in  connection  with  the 
facts  and  circumstances  under  which  it  occur- 
red. In  many  cases  it  is  laid  down  that  negli- 
gence may  be  presumed  where  the  injury  so 
caused  by  an  act  which  in  the  ordinary  course 
of  things  would  not  havo  resulted  in  injury  if 
due  care  had  been  used  in  its  performance. 
Perhaps  a  more  accurate  statement  is  that 
where  defendant  owes  to  plaintiff  a  dnty  to  use 
care,  and  the  thing  causing  the  accident  is 
shown  to  be  under  the  management  of  defend- 
ant or  bis  servants,  and  the  accident  is  such 
that  in  the  ordinary  course  of  things  does  not 
occur  it  those  who  have  the  management  or 
control  nsQ  proper  care,  the  happening  of  the 


accident  in  the  absence  of  evidence  to  the  con- 
trary is  evidence  that  it  arose  from  the  lack  of 
requisite  care.  Elven  under  these  circumstances 
the  happening  of  the  accident  is  merely  prima 
facie  evidence  and  not  conclusive  proof  of  neg- 
U^nco.  The  maxim  res  ipsa  loquitur  was 
onginally  limited  to  causes  of  absolute  dnty,  or 
an  obligation  practically  amounting  to  that  of 
insurer  under  a  contractual  relation,  but  has 
been  extended  to  actions  sounding  in  tort  where 
no  contractual,  relation  existed.  So  that  when 
tbe  physical  facts  of  an  accident  themselves 
create  a  reasonable  probability  that  it  resulted 
from  negligence  the  physical  facts  are  them- 
selves evidential  and  furnish  wbat  the  law 
terms  'evidence  of  negUgence'  in  conformity 
with  the  maxim  res  ipsa  loquitur;  and  where 
the  injury  arises  from  some  condition  or  event 
that  is  in  its  nature  so  obviously  destructive  of 
the  safety  of  persons  or  property  and  is  so 
tortious  in  this  quality  as  In  the  first  instance 
at  least  to  permit  no  inference  save  that  of 
negligence  on  the  part  of  the  person  in  control 
of  tbe  dangerous  agency  the  happening  of  the 
accident  raises  a  presumption  of  negligence. 
To  render  the  maxim  applicable  the  thing  caus- 
ing the  Injury  must  be  shown  to  have  been  in 
the  exclusive  control  of  defendant;  and  the  rule 
has  no  application  where  the  injured  person 
and  the  Uloged  negligent  person  were  both  in 
the  exercise  of  an  equal  right  and  where  each 
is  chargeable  with  the  same  degree  of  care. 
Nor  does  it  apply  where  the  cause  of  the  acci- 
dent is  known,  or  where  the  injury  was  the 
result  of  two  or  more  concurring  causes." 

[4]  The  record  discloees  In  the  case  at  bar 
that  the  oonstmction,  control,  and  operation 
of  the  machinery  which  occasioned  the  in- 
jury were  exclusively  with  the  defendant. 
Its  agents  and  employes,  and  that  the  de- 
ceased had  no  connection  therewith,  and 
manifestly  conld  have  no  knowledge  thereof. 
The  cause  of  the  accident  is  unknown,  and 
tbe  deceased  was  at  the  designated  place  of 
his  employment,  and,  in  the  absence  of  evi- 
dence to  the  contrary,  mnst  be  presumed  to 
have  been  engaged  in  tbe  performance  of 
his  duty.  In  Kabn  v.  Cap  Co.,  139  Cal.  340, 
73  Pac.  164,  where  the  damage  was  by  flood- 
ing goods,  alleged  to  have  been  caused  by  wa- 
ter escaping  from  an  engine  and  boiler  on 
an  ni)per  floor,  and  where  the  defendant  was 
charged  with  negligence  in  the  selection, 
management,  and  control  of  the  engine,  boil- 
er, and  pipes  connected  therewith,  the  trial 
court  instructed  generally  that  the  burden  of 
proof  was  on  the.  plaintiff  to  establish  negli- 
gence, and  llkevrlse  instructed  the  Jury  that 
tbe  mere  fact  of  tbe  overflow  of  water  from 
the  boiler,  under  the  circumstances,  was 
prima  fade  evidence  of  negligence.  Com- 
menting on  this  instivction  the  court  said: 

"It  is  contended  that  these  instructions,  and 
others  of  similar  import,  are  in  direct  conflict 
with  tbe  instruction  mentioned  in  the  previous 
paragraph,  to  the  effect  that  the  happening  of 
the  accident  was  jlrima  facie  evidence  of  neg'- 
ligence.  This  contention,  however,  is  founded 
upon  a  failure  to  perceive  the  effect  of  the  pre- 
sumption OS  evidence.  The  neghgcnce  could 
have  been  established  by  direct  proof  of  some 
act  which,  in  its  nature,  was  negligent,  or  It 
could  have  been  established,  as  it  was  retab- 
lished,  prima  facie,  by  the  mere  proof  of  the 
happening  of  the  accident  and  the  circumstanc- 
es surrounding  it,  from  which  the  presumption 
of  negligence  arose.     This  presumption  is  it- 
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self  evidence  tn  the  ease,  and  it  does  not  change 
tlie  rale  aa  to  the  burden  of  proof.  It  ia  mere- 
ly the  evidence  by  whit*  tho  plaintiffs  under- 
took to  establish  the  fact  which  they  were  bound 
to  prove.  It  still  remained  the  law  that,  upon 
the  whole  evidence,  the  plaintiffs  must  havo 
the  preponderance  in  order  to  succeed." 

In  Larkln  v.  Reld  Ice  Cream  Co.,  161  App. 
Mv.  77, 146  N.  T,  Supp.  230,  It  was  held: 

"Defendant  was  charged  With  liability  for 
damage  from  its  horse  running  away  because  of 
the  bit  falling  out  of  its  mouth  so  that  the  driv- 
er conld  not  restrain  it  The  bridle,  which 
was  intended  to  permit  feeding  in  harness,  did 
not  have  the  bit  rings  held  up  on  both  sides 
to  tho  jew  straps  by  buckles,  but  on  the  one 
side  the  strap  was  attached  to  the  ring  by 
a  snap  hook  so  that  the  bit  could  be  disconnect- 
ed when  feeding,  and  the  snap  hook  gave  way 
and  released  de  bit,  but  it  was  not  shown 
whether  it  became  disconnected  because  of  the 
worn  condition  of  the  snap  hook  or  because  the 
driving  rein  was  attached  to  the  ring  in  front 
of  the  snap  hook  and  worked  it  loose  in  cross-. 
Ing  over  it  Held,  that  the  release  of  the  bit 
was  an  occurrence  which  ordinarily  would  not 
happen  without  negligence,  so  that  proof  of 
the  occurrence  prima  facie  showed  negligence, 
even  if  plaintlCF  could  not  show  which  of  the 
causes  released  the  bit" 

The  rule  of  res  Ipsa  loquitur  is  not  limited 
to  common  carriers,  but  exists  wherever  the 
drcnmstances  Impose  upon  one  party  alone 
the  obligation  of  due  care.  Sauer  v.  Elagle 
Brewing  Co.,  3  Clal.  App.  127,  84  Paa  425; 
Cooley  on  Torts,  f  799.  The  prevailing  Judi- 
cal (pinion  is  that  the  maxim  of  res  Ipsa 
loquitur  applies  to  the  same  extent  In  case 
of  Injuries  to  servants  as  In  other  cases  of 
personal  Injuries.  8  Enc.  Evidence,  890,  cit- 
ing La  Fernler  v.  Wrecking  Co.,  129  Mich. 
596,  89  N.  W.  353;  Stewart  v.  Carpet  Co., 
138  N.  C.  60,  60  S.  E.  562;  Cox  v.  Gas  Co., 
17  R.  I.  199,  21  AU.  344;  McCray  v.  Galves- 
ton, etc.,  Co.,  89  Tex.  168,  34  S.  W.  95;  Hous- 
ton V.  Brush,  66  Vt  331,  29  Atl.  380;  Howe 
▼.  N.  P.  R.  B.  Co.,  30  Wash.  569,  70  Pac 
1100,  60  L.  R.  A  949;  Mulcaims  v.  JanesviUe, 
67  Wis.  24,  29  N.  W.  565.  See,  also,  Palmer 
Brick  Co.  T.  Chenall,  119  Ga.  837,  47  S.  E. 
329,  and  Thompson's  Commentaries  on  the 
Law  of  Negligence,  il  7646  to  7648,  Inclusive. 

The  rule  as  here  applied  to  this  case  and  to 
the  class  of  cases  dted  Is  both  salutary  and 
just  Otherwise  common  carriers,  operators 
of  machinery  appliances,  and  users  of  build- 
ings, ships,  etc.,  whose  negligent  construc- 
tion, use,  and  operation  may  cause  Injuries 
to  those  TvboUy  disconnected  with  the  use  or 
control  thereof,  whether  employ^  or  not, 
may  unjustly  escape  liability.  These  may 
say  In  such  case: 

"Our  negligence  was  the  cause  of  the  injury 
to  the  body,  or  death,  as  in  the  case  at  bar; 
we  alone  are  in  possession  of  knowledzc  of  the 
negligence  which  caused  the  injury.  The  bur- 
den IS  on  the  injured  to  establish  such  negli- 
gence. Presumptions  are  all  in  our  favor,  re- 
gardless of  the  (nrcumstancee  of  the  accident 
Ton  can  have  no  possible  knowlerfee,  but  we 
know  and  may  hold  our  tongue,  and  for  that 
reason  you  must  be  denied  that  which  is  just- 
ly due  yon  by  reason  of  our  nepligent  acts." 


[IJ  Such  a  rale  cannot  find  support  in  ei- 
ther reason  or  justice.  The  facts  and  cir- 
cumstances of  Vbis  case  In  the  light  of  the 
foregoing  authorities  establish  the  legal  pre- 
sumption of  negligence  on  the  part  of  the 
defendant,  and  the  court  erred  for  this  rea- 
son In  refusing  to  submit  the  cause  to  the 
jury,  onder  proper  instructions. 

The  judgment  is  reversed,  and  the  cause  re- 
manded, with  Instruction  to  proceed  in  ac- 
cordance with  the  views  herein  expressed. 

The  judgment  is  reversed. 

WHITE,  C.  J.,  and  GARRIGUES  and 
BAILEY,  JJ.,  dissent 

(68  Colo.  478) 
CAMPBELL  V.  CREIGHTON  et  al. 
(No.  8705.) 

(SupVemo  Court  of  Colorado.     March  5,  1917. 
Rehearing  Denied,  Oct  8,  1917.) 

1.  Appkai.  and  Ebbob  i8=>8S3  —  Theory  of 
Tbial  CouB^^— Issues. 

Where  the  court  ruled  that  the  complaint 
stated  a  cause  of  action  for  fraud,  and  defend- 
ants introduced  evidence  upon  that  issue,  they 
could  not  on  appeal  be  heard  to  say  that  no 
such  issue  was  presented. 

2.  Appeal  and  Ebbob  <S=>215(1)— Presbbva- 
TION  OF  Exceptions— INSTBUCTIONS. 

Objections  to  an  instruction  not  called  to 
the  attention  of  the  trial  court  are  no  basis  up- 
on which  error  may  bo  predicated. 

3.  Judgment  ^=3731  —  Conclusiveness  — 
Issues  Decided  —  Sale  of  Cobpobatb 
Stock— Evidence. 

Where  in  a  prior  suit  for  accounting  as  to 
64,000  shares  of  the  treasury  stock,  and  to  pre- 
vent transfer  of  the  remaining  56,000  shares, 
the  accounting  was  ordered,  but  the  66,000 
shares  were  not  referred  to  in  the  judgment,  an 
instruction  in  a  suit  for  damages  by  fraud  in  the 
sale  of  part  of  the  64,000  shares  that  if  de- 
fendant who  had  been  a  stockholder  and  was  a 
director  knew  when  the  66,000  shares  were 
transferred  to  him,  that  they  had  not  been  paid 
for,  and  also  knew  of  the  alleged  fraudulent 
misrepresentations  in  tho  sale  of  54,000  shares 
his  claim  of  ownership  would  be  evidence  of 
fraud,  was  proper,  since  the  judgment  waa  not 
conclusive  of  the  validity  of  the  issuance  of  the 
shares  which  he  held. 

4.  Evidence  $s»66— Ovficebs— Knowledok 
OF  Acts— Pbesukftionb. 

Where  a  corporation  director  was  acting  aa 
such  when  a  judgment  was  rendered  in  an  ac- 
tion involving  the  corporation's  stock,  he  must 
be  held  to  have  known  whether  the  complaint 
therein  set  out  the  fraud  of  a  stockholder,  and 
his  statutory  denial  thereof  raised  no  issue. 

5.  Fkaud  ^=04(2)  —  Balk  of  Cobpobation 
Stock— Evidence. 

Evidence  held  to  make  a  jury  question  as  to 
defendant's  good  faith  and  knowledge  of  alleged 
fraud  in  the  transfer  of  corporation  stock. 

6.  Evidence  ®=»78— Admissions— Failube  to 
Testify- Pkesumption  s. 

When  a  party  refuses  to  produce  evidence 
In  his  possession  or  under  his  control,  the  pre- 
sumption is  that  the  testimony,  if  given,  or  the 
evidence,  If  produced,  would  be  unfavorable  to 
him. 

7.  Appeal  and  Ebbob  <S=>882(15)— Scope  of 
Review— Waiveb  of  Erbors. 

Where  defendants,  claiming:  that  no  ground 
of  damage  had  been  shown,  objected  to  any  in- 
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■trucdon  on  damages,  tbey  conid  not  on  appeal 
allege  error  in  the  failure  to  give  an  instruc- 
tion as  to  the  measare  of  damages. 
8.  Fbaud  «=3ee— Gcneral  VBRDicrp— Sfbciai. 
Findings— Inoonbibtencies. 
In  an  action  for  damages  by  fraud  in  sale 
of  stock,  where  the  jury  found  fraud,  a  further 
finding  that  plaintiff  was  damaired  by  relying 
on  representations  made  by  defendants  looking 
to  a  settlement  of  the  controversy,  bv  which  he 
was  caused  to  refrain  from  pressing  his  claims 
in  a  reorganization  of  the  company,  was  not  in- 
consistent with  the  general  verdict,  since  every 
e resumption  and  intendment  is  to  be  indulged  in 
1  favor  of  a  general  verdict,  and  a  special  find- 
ing of  damage  by  certain  other  acts  does  not 
ne|;ative  the  fraud  alleged. 

Garrigues,  J.,  dissenting. 

Bn  Banc.    Brror  to  Conrt  of  Appeals. 

Action  by  Charles  B.  Campbell  against 
Basil  B.  Creighton  and  the  Manltou  Springs 
Bathing  Company.  To  review  a  Judgment  of 
the  Court  of  Appeals  (27  Colo.  App.  120,  149 
Pac  448),  revering  Judgment  of  ttie  district 
court  for  plaintiff,  plaintiff  brings  error.  Re- 
versed, Judgment  of  district  court  affirmed, 
and  case  remanded. 

D.  C.  Stimson  and  J.  W.  Sleeper,  both  of 
Denver,  and  J.  F.  Sanford,  of  Coldrarlo 
Springs,  for  plaintiff  In  error.  Samuel  H. 
Kinsley,  Martin  M.  Burns,  Chlnn  &  Strickler, 
and  J.  A.  Ritter,  all  of  Colorado  Springs,  for 
defendants  in  error. 

TELLER,  3.  This  cause  comes  before  us 
on  error  to  the  Court  of  Appeals  which  re- 
versed the  Judgment  of  the  district  court; 
one  member  of  the  court  dissenting.  27  Colo. 
App.  120, 149  Pac.  448.  The  plaintiff  In  error 
was  plaintiff  below  In  an  action  for  damages 
alleged  to  have  been  received  because  of  the 
purchase  of  stock  in  the  Maultou  Bathing 
Company  on  fraudulent  misrepresentations, 
of  all  of  which  the  defendant  is  charged  with 
having  had  notice  when  he  bought  a  control- 
ling interest  in  the  company. 

The  complaint  in  this  cause  Is  very  volu- 
minous, setting  up,  among  other  things  in  ad- 
dition to  the  charge  of  misrepresentation 
and  fraud,  that  a  suit  beg^un  by  the  plaintiff 
against  defendant  Crelgbton  was  abandoned 
by  the  plaintiff  upon  an  agreement  uimn  the 
part  of  Creighton  that  he  would  organize  a 
new  company,  build  a  bathhouse,  and  cause 
to  be  issued  to  plaintiff  stock  in  the  new  com- 
I>any  to  the  amount  of  his  holding  in  the  old 
company.  Tbe  trial  coiu-t  held  that  such 
agreement  vras  not  proved,  but  that  there 
was  a  cause  of  action  stated  for  firaud,  and 
<tbat  the  evidence  of  negotiations  concerning 
Mild  agreement  was  conxpetent  as  throwing 
possible  light  upon  the  knowledge  possessed 
by  the  defendants  of  the  earlier  transactions. 
The  evidence  fairly  establishes  the  following 
facts: 

In  Jime  of  1906,  Campbell,  the  plaintiff  in 
error,  who  resided  in  Omaha,  Neb.,  bought 
of  Hitcbcock,  who  was  then  the  president  of 
the  bathing  company,  stock  In  said  company 
to  the  amount  of  11,200  shares  of  the  par 


value  of  11  eacb,  for  vbicb  be  paid  111,200. 
The  sale  was  made  on  a  representation  by 
Hitchcock  that  the  shares  were  a  part  of  a 
block  pf  64,000  shares,  which  were  to  be  sold 
for  the  purpose  of  raising  funds  to  erect  and 
equip  a  bathhouse  on  the  property  of  the 
company  at  Manltou,  Colo.  He  further  rep- 
resented that  the  property  was  clear  of  In- 
cumbrances, and  worth  $50,000;  that  the 
remaining  66,000  shares  of  the  capital  stock 
had  been  issued  to  him  In  payment  for  real 
estate  conveyed  to  the  company.  Some  time 
afterward  Campbell  moved  to  Manlton  and 
was  shown  by  Hitchcock  five  pieces  of  real 
estate,  which  he  stated  belonged  to  the  com- 
pany. Thereafter  Campbell  bou^t  10,000 
more  shares  at  par.  In  October  of  said  year 
Campbell  discovered  from  the  county  records 
that  the  real  estate  shown  blm  did  not  belong 
to  the  company;  that  It  had  an  option  there- 
on at  the  price  of  ^13,000;  and  that  only  a 
comparatively  small  amount  had  been  paid 
on  the  property  prior  to  his  purchase  of  the 
stock.  Some  of  Campbell's  shares  were  Is- 
sued to  his  wife,  and  In  October,  1906.  she 
began  a  suit  In  the  district  court  of  El  Paso 
county  against  Hitchcock  for  an  accounting 
as  to  the  moneys  received  by  him  tiom  the 
sale  of  stock,  and  for  an  injunction  against 
the  transfer  of  the  56,000  shares  which  had 
been  Issued  to  him.  At  the  time  this  suit  was 
begun,  Creighton,  one  of  the  defendants  in 
error,  was  the  holder  of  220  shares  of  the 
stock,  which  be  soon  after  surrendered  to 
the  company. 

A  referee  was  appointed,  and,  open  the 
coming  in  of  his  report,  in  January,  1908,  the 
court  rendered  Judgment  against  Hltctkcock 
for  $24,308.59.  In  the  meantime,  that  Is,  in 
August,  1907,  Creighton  became  a  director 
of  the  company,  and  was  such  when  said 
Judgment  was  rendered.  In  September,  1907, 
Creighton,  as  vice  president  and  treasurer 
of  the  company,  In  conjunction  with  the  sec- 
retary thereof,  Issued  a  statement  offering- 
for  sale  4,000  shares  of  treasury  stock.  In 
which  statement  It  was  asserted  that  not  a 
share  had  been  sold  at  less  than  par,  and 
that  at  a  conservative  estimate  the  assets 
of  the  company,  exclusive  of  the  value  of  the 
soda  springs,  would  equal  the  amount  of  the 
capital  stodc  In  March,  1908,  the  company 
made  an  assignment  for  the  benefit  of  credi- 
tors, and  the  assets  were  then  reported  to  be 
of  the  value  of  $15,305.10,  and  Its  UabUitles 
$18,593.12.  In  September  following  the  prop- 
erty was  sold  by  the  assignee  and  bid  In  by 
Bums,  one  of  the  attorneys  for  Creighton.  It 
appears,  also,  that  both  Burns  and  Creigh- 
ton took  assignments  of  daims  against  the 
company  and  subsequently  a  part  of  these 
claims,  at  least,  were  allowed  and  paid  by  the 
assignee.  Several  claims  against  the  com- 
pany which  had  been  assigned  to  Creighton 
were  by  him  assigned  to  Burns.  A  short  time 
after  the  sale  the  Manltou  Springs  Bathing 
Company  was  organized,  the  property  pur- 
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chased  by  Barns  transferred  to  It,  and  Grelgh. 
ton  became  an  officer  of  the  new  company. 
It  Is  alleged  that  he  owns  all  of  the  stock. 
Prior  to  the  sale,  CampbeU  had  brought  suit 
against  the  company  and  its  officers  to  pre- 
vent what  he  alleged  to  be  the  carrying  out 
of'  a  conspiracy  to  wreck  the  company  aind 
place.  Its  pr(9erty  In  the  hands  of  Crelghton 
and  others  to  the  damage  of  the  other  stock- 
holders in  the  original  company,  and  It  was 
this  action  which  Campbell  claims  was  aban- 
doned on  the  agreement  by  Crelghton  to 
build  a  bathhouse,  as  above  mentioned. 

The  original  company  was  organized  in 
March,  1905,  and  Creighton's  connection  with 
it,  so  far  as  this  record  shows,  began  soon 
afterward  by  the  Issue  to  him  of  500  shares 
transferred  by  Hitchcock  from  an  issue  of 
53,700  shares  to  him  on  March  22, 1905.  The 
500  shares  were  subsequently  reassigned  to 
Hitchcock,  and  by  him  transferred  to  the 
treasury  of  the  company.  February  7,  1908, 
two  certificates  of  stock,  each  for  28,000 
shares,  were  issued  to  Crelghton  by  assign- 
ment from  the  brother  of  Hitchcock. 

[1]  The  Court  of  Appeals  held  that  the 
trial  court  »red  In  not  directing  a  nonsuit 
on  the  groimd  that  the  breach  of  the  contract 
alleged  was  the  real  cause  of  action,  and 
that,  it  not  being  proved,  the  plaintiff  had 
failed  In  his  case.  The  record,  however,  dis- 
closes no  objection  made  by  the  defendants 
to  the  ruling  of  the  court  that  the  complaint 
stated  a  cause  of  action  for  fraud,  as  it  clear- 
ly did.  After  that  ruling,  the  defendants 
proceeded  to  Introduce  evidence  upon  the  la- 
sue  of  fraud  and  other  matters.  They  can- 
not now  be  heard  to  say  that  no  such  issue 
was  presented.  D.  T.  &  F.  F.  R.  R.  Co.  v. 
Smock,  23  Cola  456,  48  Pac.  681.  The  Court 
of  Appeals  was  in  error  In  stating  that  the 
trial  proceeded  over  the  protest  of  both  of 
the  parties.  Neither  party  protested  or  ob- 
jected. We  cannot,  therefore,  agree  with  the 
Court  of  Appeals  that  there  was  error  in  the 
respect  named. 

[2]  It  was  further  held  that  the  court  erred 
In  the  concluding  portion  of  the  first  instruc- 
tion which  purported  to  be  a  statement  at 
length  of  the  issues  tendered  by  the  com- 
plaint ;  the  error  consisting,  as  stated,  In  the 
fact  that  there  are  no  allegations  in  the  com- 
plaint which  Justify  the  language  used  in  the 
instruction.  Inasmuch,  however,  as  the  ob- 
jections to  instruction  No.  1  do  not  include 
the  objection  discussed  by  the  Court  of  Ap- 
peals, and  hence  the  trial  court's  attention 
was  not  called  to  the  misstatement,  If  It  were 
such,  error  cannot  be  predicated  upon  it. 

In  the  discussion  of  the  Instructions  the 
opinion  seems  to  overlook  or  misconceive  the 
theory  upon  which  the  cause  was  tiled.  It 
is  not  material  that  this  theory  was  formu- 
lated by  the  trial  court,  since  both  parties 
accepted  it  and  the  trial  proceeded  in  accord- 
ance with  It  The  theory  on  which  the  case 
was  tried  appears  to  be  that  Hitchcock,  a 
former  president  of  the  company,  had  induced 
the  plaintiff  by  misrepresentations  to  pur- 
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chase  a  large  amount  of  the  stock  of  the  bath 
company ;  that  the  stock  so  purchased  had  been 
rendered  of  little  value  by  the  issue  of  66,- 
000  shares  of  the  treasury  stock  to  said 
Hitchcock,  without  any  payment  to  the  com- 
pany therefor;  and  that  this  stock  had  been 
acquired  by  defendant  Crelghton  with  full 
knowledge  that  it  had  been  so  issued,  and 
with  the  knowledge,  also,  of  the  misrepre- 
sentations made  by  Hitchcock  to  plaintiff. 
Also,  that  Crelghton  had  caused  the  company 
to  make  an  assignment,  and  that  on  a  sale 
of  the  property  by  the  assignee  It  was  pur- 
chased in  Creighton's  Interest  and  transferred 
to  a  new  company  of  which  he  was  the  own- 
er. These  matters  were  all  alleged  in  the 
complaint,  which  also  charged  that  Crelghton 
secured  the  assets  by  turning  in  to  the  as- 
signee claims  against  the  estate,  some  of 
which  were  fraudulent,  and  all  of  which  he 
purchased  for  much  less  than  their  face 
value. 

The  Court  of  Appeals  found  error  also  in 
the  seventh  instruction.  As  to  this,  it  may 
be  said  again  that  the  plaintiff  in  error  could 
take  no  advantage  of  the  error,  if  one  was 
committed,  because  the  record  shows  no  ob- 
jection to  the  Instruction.  If  it  Is  wrong,  as 
the  Court  of  Appeals  found,  it  must  be  pre- 
sumed that  the  trial  court  would  have  cor- 
rected it  If  timely  objection  had  been  made. 
The  court  held  also  that  there  was  error  in 
instruction  9,  in  that  the  jury  were  told: 

"That  if  they  believed  defendant  Crelghton 
claimed  to  be  the  owner  of  said  56,000  shares 
of  stock  of  the  Manitou  Bathing  Company,  is- 
sued to  Hitchcock  under  certificates  1  and  2, 
and  that  at  the  time  of  the  transfer  to  Creigb- 
ton  of  said  shares  he  knew  that  the  stock  had 
not  been  paid  for  by  said  Hitchcock,  and  also 
knew,  when  he  ourchased  the  same,  of  the  al- 
leged fraudulent  misrepresentations  made  to  and 
perpetrated  u»win  the  plaintiff  by  said  Hitch- 
cock and  the  Manitou  Bathing  Company,  such 
claim  of  ownership  by  Crelghton  would  be  evi- 
dence of  fraud." 

The  objection  made  is  that  there  was  no 
testimony  showing  that  the  stock  had  not 
been  paid  for,  or  that  if  it  bad  not,  Crelghton 
knew  of  the  fact  This  ground  of  objection 
is  sustained  by  the  Court  of  Appeals,  it  find- 
ing that  the  evidence  shows  that  another 
than  Hitchcock  held  the  stock,  by  assignment 
when  Crelghton  was  elected  director  by  the 
use  of  such  stock;  and,  further,  that  In  an- 
other suit  between  the  same  parties,  or  their 
privies,  and  in  which  one  of  the  Issues  was 
that  said  56,000  shares  was  invalid,  because 
not  paid  for,  a  Judgment  was  rendered 
against  Hitchcock  on  an  accounting  for  the 
stock,  which  Judgment  did  not  purport  to  in- 
validate the  original  issue,  nor  the  subse- 
quent assignment  of  said  stock.  The  court 
concluded  that  it  must  be  presumed  that  the 
money  Judgment  settled  all  issues  and  left 
the  stock  outstanding  valid,  at  least  to  the 
extent  that  such  assignees  had  the'  right  to 
vote  the  stock.  It  was  therefore  held  error 
to  submit  the  question  to  the  Jury. 
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[t]  The  record  ahowa  that  In  the  suit  to 
which  reference  is  made,  a  temporary  Injunc- 
tion was  Issued  against  the  transfer  of  these 
shai«s.  The  answer  of  Hitchcock  alleged  a 
transfer  of  the  shares  to  his  brother  before 
he  knew  of  the  injunction.  The  court  ap- 
pointed a  referee  and  ordered  an  accounting 
as  to  the  64,000  shares  of  treasury  stock 
which,  with  the  56,000  in  question,  made  up 
the  whole  capital  stock  of  the  company.  In 
the  order  of  reference,  all  other  issues  were 
continued  until  the  report  of  the  referee 
could  be  made.  Upon  such  report,  the  court 
rendered  Judgment  against  Hitchcock  for 
$24,308.59,  without  any  adjudication  concern- 
ing the  56,000  shares;  neither  the  assignee 
of  the  shares  nor  Orelghton  being  defendants. 
Inasmuch  as  that  suit  was  to  compel  Bitch- 
cock  to  account  for  the  64,000  shares  which 
hi  had  assumed  to  sell  for  the  company,  it 
is  difficult  to  understand  why  It  should  be 
presumed  that  the  validity  of  the  56,000 
shares  was  determined.  The  Injunction  as  to 
their  transfer  had  no  necessary  connection 
with  the  accounting  or  the  money  judgment 
There  was  evidence  In  the  case  from  which 
the  jury  might  conclude  that  Creigbton  knew 
of  the  fraud  and  the  nonpayment  for  the 
shares,  and  the  instruction  was  proper,  and 
even  necessary.  This  will  appear  from  a  re- 
view of  the  evidence  on  this  point. 

In  October,  1906,  plaintlS's  wife,  as  a 
stockholder,  brought  suit  against  Hitchcock 
for  an  accounting,  and  the  complaint  in  this 
case  alleges  that  in  her  complaint  in  that  case 
the  fraudulent  acts  of  Hitchcock  in  the  sale 
of  stock  to  plaintiff  were  fully  set  forth. 

[4]  In  August,  1907,  Crelghton  became  a 
director  of  the  company,  and  was  such  direc- 
tor when  judgment  was  rendered  In  Mrs. 
Campbell's  suit  in  January,  1006.  He  ought, 
therefore,  to  be  held  to  have  known,  or  to 
have  been  able  to  ascertain,  whether  or  not 
the  complaint  did,  as  Is  alleged,  set  out  the 
fraud  of  Hitchcock.  The  statutory  denial  of 
a  matter  which  he  Is  presumed  to  know,  or 
could  have  known,  raised  no  Issue  on  that 
point  .  Counsel  urge  that,  at  the  most,  it  can 
only  be  said  that  Crelghton  knew  that  plain- 
tiff charged  fraud,  not  that  It  had  been  com- 
mitted. But  the  knowledge  that  It  was 
charged  may,  with  other  circumstances  in 
evidence,  be  sufficient  to  Justify  the  inference 
that  he  acted  in  fraud  of  the  plaintiff's  rights 
In  the  subsequent  actions.  In  September, 
1007,  Crelghton,  as  vice  president  and  treas- 
urer of  the  company,  issued  the  statement 
above  mentioned,  in  which  it  was  asserted 
that  not  a  share  had  been  sold  at  less  than 
par,  and  that  the  assets  of  the  company  would 
equal  the  amount  Of  the  capital  stock.  We 
cannot  suppose  that  he  made  that  statement 
without  Investigating  the  company's  affairs, 
and  if  he  did  that  he  must  have  known  about 
the  suit  and  of  the  charges  of  fraud.  This, 
It  will  be  observed,  was  while  the  suit  against 
Hitchcock  was  pending,  in   which  he  was 


found  not  to  bare  aooounted  for  924308.50 
of  the  proceeds  of  the  sale  of  the  64,000 
shares  of  treasury  stock ;  and  but  alk  months 
before  the  assignment  when  the  assets  of 
the  company  were  reported  to  be  of  the  value 
of  116305.10,  and  its  UablUUes  $ia593.12. 

There  is  no  record  of  any  x>ayment  on  tJw 
56,000  shares ;  and  as  the  assets  were  of  far 
less  value  than  the  payments  shown  to  have 
been  made  on  the  64,000  shares,  there  is  noth- 
ing in  the  record  which  Indicates  that  pay- 
ment had  been  made  therefor.  If  they  were 
not  paid  for.  It  might  be  fairly  asked  bow 
could  the  vice  president  of  the  company,  who 
had  Issued  the  statement  above  mentioned, 
be  Ignorant  of  the  fact  If  they  were  paid 
for  whence  came  the  4,000  shares  of  treasury 
stock  which  he  offered  for  sale? 

[6]  The  circumstances  were  such  as  the 
Jury  was  entitled  to  consider  as  bearing  on 
the  defendant's  knowledge  and  good  faith. 
It  Is  not,  of  course,  denied  that,  if  the  de- 
fendant availed  himself  of  the  benefit  of  the 
fraud  on  plaintiff,  with  knowledge  of  it,  he 
Is  held  to  adopt  the  fraud.  The  instruction 
was  therefore  not  prejudicial  to  defendant 
since  it  left  the  question  of  fraud  and  defend- 
ant's knowledge  of  it  to  the  jury.  . 

[t]  It  is  to  be  noted,  also,  that  neither  de- 
fendant Crelghton  nor  any  other  director  of 
the  newly  organized  company  testified  In  be- 
half of  the  defense.  If  Crelghton  had  no 
knowledge  of  the  fraud,  it  would  have  been  an 
easy  matter  for  him  so  to  testify. 

"When  a  party  refuses  to  •  •  •  produce 
evidence  in  his  possession  or  subject  to  bis  con- 
trol, the  presumption  is  that  the  testimony,  if 
?iren,  or  the  evidence,  if  produced,  would  be  un- 
avorable  to  liim."  Stock  Ezchange  v.  Board  of 
Trade,  196  111.  407.  6,S  N.  E.  744. 

"There  are  circumstances  under  which  a  Cail- 
ure  to  deny  is  equivalent  to  a  positive  admis- 
sion." U.  P.  Ry.  Co.  V.  Bepner,  3  Colo.  App. 
318,  33  Pac.  73. 

[7]  It  Is  further  held  that  the  conrt  com- 
mitted fatal  error  "dn  that  it  did  not  give  the  . 
proper  measure  or  any  measure  of  damages." 
The  record  shows  no  request  for  Instruction 
upon  that  point,  but  does  show  that  the  de- 
fendants objected  to  any  instruction  on  dam- 
ages, because,  it  was  insisted,  no  ground  of 
damages  had  been  established.  Under  that 
state  of  the  record,  we  do  not  see  how  the 
parties  taking  that  position  can  now  allege 
error  oa  the  failure  to  give  an  Instruction  as 
to  the  measure  of  damages.  Mining  &  Mill- 
ing Co.  V.  Prentice,  25  Colo.  4,  52  Pac  210. 
The  Court  of  Appeals  further  finds  that  the 
answer  to  a  special  interrogatory  shows  that 
the  jury  considered  the  negotiations  for  a 
settlement  for  purposes  other  than  that  for 
which  evidence  relating  thereto  was  admit- 
ted, and  that  the  verdict  was  based  on  such 
negotiations  and  not  on  the  alleged  fraud. 
The  interrogatory  required  the  Jury  to  say 
how  the  plaintiff  was  damaged  by  the  "acts 
and  doings"  of  the  defendants  or  either  of 
them.    The  answer  was: 

"Plaintiff  Campbell  was  damaged  by  relying 
on  representations  made  to  him  by  Creigbtoo 
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and  J.  K.  Vanatta  looUnf  to  an  equitable  set- 
tlement of  the  Maniton  Bathing  Company  and 
refrained  from  presenting  or  pressing  his  claims 
against  said  company  in  court." 

[1]  nils  clearly  presupposes  that  plaintiff 
had  a.  valid  claim  for  damages  for  the  fraud, 
else  he  could  lose  nothing  by  failing  to  press 
It  It  Is  not  irreconcilable  with  the  verdict, 
and  does  not  contradict  it    The  rule  Is: 

That  "every  presumption  and  intendment  is  to 
be  indulged  in  favor  of  a  genei-al  verdict,  and 
*  *  *  recourse  may  be  had  to  the  issues  as 
made  by  the  pleadings,  and  if,  by  any  possible 
competent  evidence  that  might  be  produced 
thereunder,  the  apparent  inconsiatency  can  be 
overcome,  it  may'  be  disregarded,  and  the  general 
verdict  permitted  to  stand."  Drake  v.  Justice 
G.  M.  Co.,  32  Colo.  259,  75  Pac.  912. 

In  D.  ft  R.  O.  K.  R.  Co.  ▼.  Bedell,  11  Colo. 
App.  138,  64  Pac.  2S0,  the  court  said: 

"A  special  finding  will  prevail  against  the 
general  verdict  only  when  it  clearly  appears 
upon  the  face  of  the  record  that  there  is  ir- 
reconcilable antagonism  between  them;  and  if 
they  can  be  harmonized  upon  any  hypothecs,  the 
judgment  wiU  follow  the  general  verdict" 

This  rule  is  supported  by  a  mass  of  an- 
thority  both  state  and  federal  38  Cyc.  1927. 
This  answer  does  not  exclude  the  conclusion 
that  the  jury  found  that  the  plaintiff  was 
damaged  by  other  acts  of  the  defendants  than 
those  mentioned.  It  does  not,  therefore, 
overthrow  the  verdict. 

We  have  now  considered  tlie  principal 
errors  assigned,  and  on  which  the  Court  of 
Appeals'  Judgment  was  based,  some  of  which 
are,  for  reasons  above  stated,  not  properly 
before  ns,  and  we  are  unable  to  agree  with 
the  conclusion  announced  by  that  court.  The 
case  was  fairly  tried,  the  issues  submitted  to 
the  Jury  under  proper  Instructions,  and  we 
cannot  say  that  there  Is  not  sniudent  evi- 
dence to  sustain  the  verdict 

The  Judgment  of  the  Court  of  Appeals  la 
reversed,  and  the  Judgment  of  the  district 
conrt  affirmed.  The  cause  is  remanded  to  the 
district  court  for  furthw  proceedings  In  hai^ 
mony  herewith. 

OARRIGUKS,  J.  (dissenting).  The  Court 
of  Appeals'  decision  holds  that  the  action  is 
based  upon  contract  as  alleged  in  paragraph 
6  of  the  complaint;  that  the  remainder  of 
the  complaint  simply  pleads  matters  of  in- 
dnoement  that  led  to  the  making  of  the  con- 
tract; that  after  plaintiff  had  Introuuced 
his  evidence  to  support  the  cause  of  action 
based  upon  contract  and  matters  of  induce- 
ment leading  to  the  making  of  the  agree- 
ment, and  rested,  defendant  moved  for  a  non- 
suit, whereupon  the  trial  court  held  that 
plaintiff  had  failed  to  prove  the  contract 
pleaded,  but  denied  the  motion  for  a  nonsuit, 
and  over  the  protest  of  both  parties  convert- 
ed the  case  into  a  cause  of  action  founded 
upon  fraud  and  deceit  based  upon  the  matters 
pleaded  by  way  of  Inducement  and  required 
the  parties  to  proceed  to  Jtrlal,  without  their 
consent,  upon  a  cause  of  action  based  upon 
fraud  and  deceit;  that  the  court,  after  hold- 


ing that  the  contract  had  not  been  proven,  to 
be  consistent,  should  have  sustained  the  mo- 
tion for  a  nonsuit,  but  that  the  trial  court 
was  in  error  in  holding  that  there  was  no 
evld«ice  to  support  the  cause  of  action 
based  upon  contract  and  shonld  have  sub- 
mitted that  issue  to  the  Jury;  that  the  dis- 
trict court  In  converting  a  cause  of  action 
based  upon  contract  Into  an  action  based 
upon  fraud  and  deceit  without  the  consent  of 
all  the  parties  committed  error,  and  remand- 
ed the  case,  with  directions  to  try  the  cause 
of  action  pleaded  In  paragraph  6  of  the  com- 
plaint 

I  think  the  holding  and  Judgment  of  the 
Court  of  Appeals  are  correct  and  should  be 
affirmed. 

(63  Colo.  548) 
VALLBRT  T.  BARRETT.    (No.  8667.) 

(Supreme  Court  of  Colorado.     April  2,  1917. 
Rehearing  Denied  Oct  8,  1917.) 

1.  Mabtkb  and  Bebvant  «s>276(7) — Injuries 
Vo  Sebvant  —  Rajlboads  —  Obstbuctions 
Nbab  Track— Knowucdqe  bt  Deceased. 

Evidence  held  to  warrant  verdict  that  de- 
ceased was  killed  by  striking  his  bead  against 
the  side  of  a  bridge  built  too  near  the  track 
while  obearing  a  mie  to  keep  a  lookout  which  he 
could  not  do  through  his  window,  owing  to  the 
presence  of  a  pilot  conductor  in  his  seat,  and 
that  deceased  did  not  know  of  the  dangerous 
condition. 

2.  Appeal  and  Bbbob  «=»1001(1)->Scopb  or 
Review— Findings  or  Fact. 

The  mere  fact  that  others  might  not  consider 
the  conclusion  of  the  jury  justified  is  not  mate- 
rial if  such  conclusion  is  reasonable  and  fair. 

3.  Appkai,  and  Ekbor  g=>1002— Scope  of  Re- 
view—Conflictino  Evidence. 

If  there  is  conflicting  evidence  as  to  contrib- 
ntory  negligence  and  assumption  of  risk,  the  ju- 
ry's verdict  cannot  be  disturbed  for  insufficiency 
of  the  evidence. 

4.  Trial  «=5>2e0(8)— In stbuctions— Requests 
— MiATTEBs  Already  Covered. 

In  action  for  death  of  a  servant,  where  the 
court  instructed  that  plaintiff  could  not  recover 
on  a  possibility,  and  that  unless  the  conclusion 
that  the  death  was  occasioned  as  alleged  was 
the  only  conclusion  reasonably  to  be  drawn  from 
the  facts,  the  Jury  should  find  for  the  master, 
it  was  not  error  to  refuse  instructions  that 
plaintiff's  theory  of  the  case  must  be  established 
by  facts  and  circumstances  sufficient  to  exclude 
any  reasonable  probability  that  the  accident  hap- 
pened in  any  other  way. 
6.  Trial  «=s>260(8)— I  nstbuctions— Requests 
— ^Matters  Already  Covebed. 

Where  the  court  Instructed  that  the  servant 
must  be  held  to  have  assumed  all  risks  that  were 
open  and  obvious,  or  of  which  he  could  have 
known  by  exercising  ordinary  care,  it  was  not 
error  to  refuse  an  instruction  that  it  was  his 
duty  to  inform  himself  of  the  ordinary  and  obvi- 
ous hazards  of  his  employment 
6.  Appeal  and  Ebbob  9=>1066  —  Harmless 

ErBOB— INSTBUCTIONS. 

Where  recovery  was  expressly  limited  to  the 
negligence  alleged  and  covered  by  one  section 
of  the  federal  Employers'  Liability  Act  (Act 
April  22,  1908,  c.  149.  35  Stat  65  [U.  S.  Comp. 
St  1916,  8!  8657-8665]),  mere  inclusion  in  the 
instructions  of  another  section  of  the  act  was  not 
error,  since  the  jury  could  not  have  been  mlslod 
thereby. 


(^=)For  other  casea  see  same  toDlc  and  KBY-NUMBER  In  all  Ke7-Numbered  Digests  and  Indexes 
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7.  Mastkh  and  Sbbvant  «=>286(40)  —  Injxt- 
UES  TO  Servant  —  Questions  fob  Jubt  — 
Warning  of  Danoeb. 

Evidence  held  not  to  ahow  eonclu8ively_  that 
deceased  servant  was  warned  of  the  proximity 
of  a  bridge  to  the  track. 

8.  Master  and  Servant  <S=3280(3S)  —  Injtj- 
BIE8  TO  Servant  —  Rules  —  Question  fob 
Jury. 

Opinions  of  other  servants  as  to  their  under- 
standing of  the  rules  of  work  are  not  binding, 
so  as  to  make  submission  of  the  question  errone- 
ous. 

9.  Master  and  Servant  «=9270(9)— Injuries 
to  Servant  — Evidence  —  Admissibilitt  — 
Other  Neoligence. 

In  an  action  for  death  of  a  servant,  it  was 
not  error  to  permit  another  servant  to  testify 
that  his  bat  was  knocked  off  by  the  bridge  built 
too  near  the  track,  which  bridge  struck  deceased 
and  killed  him;  such  testimony  not  being  of- 
fered to  show  another  act  of  negligence,  but  to 
meet  testimony  that  the  bridge  would  not  strike 
any  one. 

10.  Afpeai,  and  Error  «=»1050(3)  —  Habk- 
Lzss  Error— Evidence. 

In  on  action  for  death  of  a  fireman  admit- 
ting testimony  of  the  clearance  between  the  cab 
and  the  bridge  at  a  height  opposite  the  head  of 
a  man  5  feet  11  Inches  tall,  assnmlng  that  he 
was  standing  npright  was  not  prejudicial,  tfaoagh 
there  was  no  evidence  that  deceased  was  stand- 
ing upright,  where  counsel,  objecting  to  the  ques- 
tion, later  asserted  that  the  clearance  at  that 
height  was  totally  immaterial,  but  assumed  the 
dearance  to  be  as  answered  by  the  witness. 
IL  Death  «=399(4)— Excessive  Daicaoes. 

Verdict  of  $12,500  to  widow  and  minor  child 
for  death  of  fireman  24  years  of  age,  in  good 
health,  and  of  good  habits,  earning  from  $70  to 
$100  per  month,  was  not  excessive. 

Error  to  District  Court,  Lake  County; 
Charles  Cavender,  Judge. 

Actlcm  by  Florence  L.  Barrett,  as  admin- 
istratrix of  the  estate  of  John  Lawrence  Bai^ 
rett,  deceased,  against  George  W.  Vallery,  as 
receiver  of  the  Colorado  Midland  Railway 
Company.  Judgment  for  plalntllF,  and  de- 
fendant brings  error.    Affirmed. 

Henry  T.  Rogers,  George  A.  H.  B^ser,  and 
Rogers,  Ellis  &  Johnson,  all  of  Denver,  for 
plaintiff  In  error.  Hogan  &  Bonner,  of  Lead- 
vlUe,  for  Ueifendant  In  error. 

TELLEOt,  J.  The  defendant  In  error,  as 
administratrix  of  the  estate  of  John  L.  Bai^ 
rett,  deceased,  brought  suit  against  the  plain- 
tiff In  error  to  recover  damages  for  the  death 
of  her  Intestate,  alleged  to  have  been  caused 
by  the  negligence  of  the  railroad  company 
while  he  viras  in  Its  employ.  The  train  on 
which  Barrett  was  employed  when  killed  was 
engaged  in  Interstate  traffic,  and  the  action 
was  brought  under  the  federal  Employers' 
Liability  Act 

The  amen'ded  complaint  alleges  that  de- 
ceased was  employed  by  the  defendant  as  a 
fireman  on  engine  No.  4,  of  said  train,  which 
was  moving  westward  from  Arkansas  Junc- 
tion; that  while  said  train  was  passing  over 
bridge  134-A,  whldi  bridge  was  imperfectily 
constructed,  defective,  and  unsafe.  In  that 
there  was  insufficient  space  or  clearance  be- 
tween the  engine  and  the  side  trusses  of  the 


bridge,  and  while  plalntifTs  Intestate  was 
keeping  a  lookout  arounid  and  past  the  side 
of  the  engine  cab,  as  the  rules  of  said  com- 
pany required  him  to  do,  his  head  came  In 
contact  with  the  side  of  the  bridge,  by  reason 
of  said  narrow  clearance,  In  consequence  of 
which  .his  head  was  crushed,  and  he  was 
cast  upon  the  ground  and  killed.  The  answer 
put  In  issue  these  allegations  of  the  com- 
plaint, as  well  as  other  matters,  which  need 
not  be  considered,  since  the  court  submitted 
to  the  Jury  only  the  question  whether  or  not 
the  death  of  Barrett  was  caused  by*  the  neg- 
ligence of  the  defendant  In  constructing  and 
maintaining  a  bridge,  defective  In  the  reqpect 
named. 

The  testimony  showed  that  the  body  was 
found  a  few  feet  west  of  the  bridge^  marka 
and  blood  stains  on  the  bridge,  and  blood  on 
the  ground  indicating  that  deceased  had  been 
dragged  there  from  a  i>olnt  10  or  15  feet  east 
of  the  west  end  of  the  bridge.  His  cap  and  a 
portion  of  bis  skull  and  brains  were  found 
beneath  the  bridge  at  said  point  It  ia  ad- 
mitted that  the  clearance  between  the  up- 
right timbers  of  the  bridge  and  the  engine 
was  about  18  Inches.  It  Is  also  admitted  that 
the  rules  require  a  fireman  on  duty  to  Uxrfc 
out  for  signals  and  obstructions,  "as  far  aa 
practicable."  Tliere  was  testimony  in  regard 
to  the  wounds  on  the  body,  tending,  as  plain- 
tiff claimed,  to  show  that  while  deceased  waa 
leaning  out  from  the  engine  to  look  ahea^ 
for  signals  and  obstructions,  his  head  was 
struck  and  crushed  by  one  of  the  side  rods 
of  the  bridge. 

There  was  testtmooy  on  the  one  side  tbat  a 
man  of  B  feet  8  Indies  tall,  by  leaning  out 
a  considerable  distance,  could  reach  with  his 
heed  the  rods  on  the  side  of  the  bridge.  On 
the  other  hand,  a  witness  6  feet  tall  testificad 
that  he  could  not  by  leaning  out  from  the 
deck  beam,  touch  the  rods  or  timbers  without 
hoOding  to  something.  A  witness  testified 
tbat,  while  on  duty  aa  a  fireman,  in  crossing 
this  bridge,  his  hat  had  been  knocked  off  by 
the  timbers  when  he  was  leaning  out  of  an 
engine  which  was  a  little  wider  than  the  one 
on  which  deceased  was  riding.  There  waa 
testimony  also  of  employes  ot  the  plaintiff  in 
error,  who  had  been  in  service  a  long  time, 
to  the  effect  that  the  clearance  on  this  bridge 
was  no't  so  small  aa  to  make  It  'dangerous. 

A  witness  for  defendant  testified  that 
lumps  of  coal  naturally  fall  on  the  engine 
deck,  and  that  It  was  possible  that  a  person 
stepping  on  such  scattered  coal  might  trip 
or  wrench  his  ankle  and  fall,  nils  was  to 
support  the  defendant's  contention  that  de- 
ceased fell  from  the  engine,  and  thus  was  in- 
jured. No  one  saw  the  accident  which  oc- 
curred before  daylight  in  the  morning;  but 
the  engineer  testified  that  he  saw  Barrett's 
feet  and  a  part  of  his  legs  as  they  disap- 
peared from  the  Aigine.  There  was  consid- 
erable testimony  on  the  part  of  defendant  aa 


tfssFor  other  caaaa  see  same  topic  and  KET-NTTMBBR  In  all  Key-Numbered  Dlgesta  and  IndaaM 


Digiti 


zedbyLiOOgle 


Colo.) 


YAIiLEBT  y.  BARRBTT 


981 


to  the  width  of  bridges  on  other  railroads, 
as  well  as  to  a  fireman's  position  <m  the  en- 
gine when  looking  out,  and  as  to  the  speed 
of  the  train,  the  swaying  of  the  engine,  and 
deceased's  opportunities  for  knowing  the  con- 
dition of  the  bridge.  It  appeared  that  a  lA- 
lot  conductor  was  occupying  the  fireman's 
seat  on  the  left  side  of  the  engine;  hence  de- 
ceased could  not  look  out  through  the  window 
on  his  side  of  the  cab.  The  Jury  found  for 
the  plaintiff,  and  assessed  the  damagcss  at 
$12,500.  Judgment  was  entered  on  the  ver- 
dict 

CiOunsel  for  pAaintifl  in  error  earnestly  con- 
tend that  the  court  erre^  in  refusing  to  di- 
rect a  verdict  for  the  defendant,  and  cite 
many  cases  to  the  effect  "that  it  is  not  ad- 
missible to  go  into  the  domain  tff  conjecture 
and  pile  one  presumption  upon  another." 
That,  they  say,  was  done  by  the  Jury  in 
this  case. 

It  is  unnecessary  to  consider  the  applica- 
tion of  those  cases  to  the  facts  of  this  case, 
since  this  court  has  laid  down  rules  applicable 
to  the  facts  in  evidence,  and  which  determine 
It  In  Hotchkiss  Mt  M.  &  R.  Co.  v.  Bmner, 
42  Colo.  303.  94  Pac.  331,  this  court  said : 

"Id  actions  of  this  character  it  is  not  neces- 
sary to  show  by  eyewitnesses  that  the  deceased 
came  to  bis  death  because  of  negligence  on  the 
part  of  tbe  defendant  and  freedom  from  negli- 
gence-on  the  part  of  tbe  dteeased.  These  mat- 
ters may  be  proven  by  showing  circumstances 
from  which  their  existence  may  fairly  and  logi- 
cally be  inferred." 

Again: 

"It  is  only  where  there  is  an  entire  absence  of 
testimony  tending  to  establish  the  case  that  a 
nonsuit  may  properly  be  ordered  or  a  verdict  di- 
rected." 

See,  also,  WilUams  v.  Sleepy  Hollow  M. 
Co.,  37  Colo.  62-70,  86  Pat  337,  7  L.  R.  A.  (N. 
a)  1170,  U  Ann.  Cas.  111. 

This  is  the  rule  everywhere  recognized. 

"When  the  facts  are  dispnte'd  and  the  infer- 
ences from  those  facts  uncertain,  and  different 
conclusions  may  be  drawn  by  different  minds,  it 
is  for  the  jnry  to  make  them."  Black's  Law 
and  Practice  in  Accident  Cases,  343. 

[1]  Here  the  Jury  was  not  left  to  guess  at 
the  cause  of  injury.  There  was  evidence  of 
facts  from  which  such  cause  might  fairly 
and  logically  be  inferred.  It  is  urged  that 
deceased  may  have  fallen  from  the  engine 
because  be  stepped  on  coal  scattered  on  the 
engine  deck;  but  there  is  no  evidence  that 
there  was  any  coal  there.  It  being  sliown 
that  the  rules  required  deceased  to  look  out 
for  signals,  and  that  it  was  a  quite  general 
practice  for  firemen  to  wateh  the  smokestack 
to  determine  how  the  fire  was  burning,  the 
Jury  might  well  conclude,  in  view  of  the 
evidence  as  to  the  clearance  on  the  side  of 
tbe  engine,  the  inability  of  deceased  to  look 
out  through  the  window,  because  his  seat  was 
occupied  by  another  employ^  of  the  defend- 
ant the  marks  <»i  the  bridge,  and  tbe  oondi- 
tton  of  tbe  body,  that  plaintiff's  theory  of  the 
case  was  correct,  and  that  deceased  did  not 
know  that  the  bridge  was  dangerous. 


[21  The  fact  that  others  might  not  consid- 
er that  conclusion  Justified  Is  not '  material, 
if  It  is  reasonable  and  fair.  Catlett  v.  Colo. 
Southern  By.  Co.,  56  Colo.  463,  139  Pac.  14. 
The  case  of  Cate  v.  Boston  &  Maine  R.  R. 
Co.,  77  N.  H.  70,  87  AU.  255,  is  in  its  facts 
quite  similar  to  this.  At  the  time  of  the  In- 
jury a  flagman  was  occupying  the  fireman's 
seat,  and  after  the  train  had  passed  a  cov- 
ered bridge,  tbe  flreman's  absence  was  no- 
ticed. The  train  was  l>acked  up  and  the  body 
found  about  84  feet  t>efore  the  bridge  was 
reached,  with  the  skull  crushed.  It  appeared 
that  the  clearance  between  the  engine  and 
the  side  of  the  bridge  was  21  inches.  Tbe 
court  in  discussing  an  objection  Identical 
with  the  one  now  under  consideration,  said: 

"No  one  saw  the  accident,  and  the  defendants 
contend  that  it  is  at  least  as  probable  that  the 
condition  which  cansed  it  was  one  for  which 
they  were  not  responsible,  as  that  it  was  one  for 
which  they  were  responsible.  The  evidence, 
however,  does  not  sustain  their  contention.  The 
location  of  the  wound  on  tbe  deceased's  head,  the 
position  of  his  body  when  foand,  the  place  where 
it  was  found,  tbe  marks  on  the  bridge,  the  posi- 
tion of  the  other  occupants  of  the  cab,  the  work 
Cate  was  doing  when  last  seen,  and  the  work  it 
was  his  duty  to  do,  all  point  to  the  conclusion 
that  he  was  killed  wbUe  leaning  out  of  the  gang- 
way in  order  to  keep  a  lookout  for  danger.  In 
other  words,  it  can  be  found  that  he  was  killed 
while  doing  what  he  was  employed  to  do,  in  the 
way  the  defendants  ought  to  have  anticipated 
that  he  might  do  it" 

[3]  The  question  of  defendant's  negligence, 
of  the  deceased's  contributory  negligence,  and 
of  bis  assumption  of  the  risk,  was  properly 
submitted  to  the  jury,  and,  the  evidence  being 
confilcting,  the  verdict  cannot  be  disturbed  on 
the  grounds  urged. 

[41  It  is  further  alleged  that  the  court 
erred  both  in  giving  and  in  refusing  to  give 
instructions.  Tendered  Instructions  8  and  9 
were  to  the  effect  that  plaintiff's  theory  of 
the  case  must  I>e  established  "by  facts  and 
circumstances  that  are  suflScient  to  exclude 
any  reasonable  probability  that  the  accident 
happened  in  any  other  way."  Counsel  con- 
tend that  it  was  error  to  refuse  them,  and 
that  an  Instruction  offered,  by  defendant, 
and  given  as  number  16,  did  not  cover  the 
point  intended,  in  that  it  said:  "Plaintiff  can- 
not recover  upon  a  possibility."  But  the 
succeeding  paragraph  supplied  the  supposed 
omission.    It  is: 

"Unless  the  conclusion  that  Barrett's  fall  was 
so  occasioned  is  the  only  conclusion  which  can 
be  reasonably  drawn  from  the  f&cts  proved,  yoor 
verdict  must  be  for  defendant" 

Other  parts  of  the  instructions  are  clearly 
to  the  same  effect 

[B,  6]  Tendered  Instruction  No.  11  set  out 
the  duty  of  an  employe  to  inform  himself  of 
the  ordinary  and  obvious  hazards  of  his  em- 
ployment and  it  alleged  that  the  court  erred 
In  refusing  it;  instruction  No.  17  as  given 
not  mentioning  such  duty.  The  instruction 
given  clearly  stated,  and  in  effect  repeated, 
that  dectosed  must  be  held  to  have  assumed 
all  such  risks  as  were  open  and  obvious,  or 
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of  which  he  could  hare  obtained  knowledge 
by  the  exercise  of  ordinary  care.  Making 
him  liable  for  a  failure  to  know  of  the  risks 
when  ordinary  care  would  disclose  them  Is, 
in  effect,  a  penalty  for  not  discharging  a  duty 
to  discover  them;  and  the  Jury  could  have 
been  imder  no  misapprehension  as  to  the  law 
In  that  regard.  Instruction  No.  1  la  alleged 
to  be  bad  because  It  contains  a  part  of  sec- 
tion 2  of  the  Employers'  Liability  Act,,  which 
counsel  Insist  had  no  application  to  any  fact 
In  evidence.  While  one  paragraph  of  the 
section  clearly  does  not  apply  In  this  case, 
the  Including  of  it  in  the  instruction  could 
not  have  misled  the  Jury,  since  by  instruc- 
tion 13  they  were  told  that  on  the  question 
of  defendant's  negligence  they  were  to  con- 
sider only  that  of  the  alleged  negligence  of 
defendant  In  maintaining  a  bridge  with  the 
clearance  described  In  the  evidence. 

[7]  We  cannot  agree  with  counsel  that  the 
evidence  showed  conclusively  that  deceased 
was  warned  of  the  condition  of  the  bridge, 
and  that,  therefore,  instruction  Mo.  6,  which 
left  to  the  Jury  the  question  of  his  knowledge, 
is  Improper. 

The  testimony  was  only  that  the  engineer, 
on  one  of  the  two  trips  made  by  deceased 
over  the  road  the  day  previous,  as  they  were 
approaching  the  bridge,  said  to  him:  "Don't 
look  out;  there's  a  bridge  kind  of  close  here." 
Such  testimony  is  entirely  too  Indefinite  to 
establish  the  fact  that  deceased  knew  the 
bridge  to  be  dangerous.  The  Jury  had  a 
right  to  consider  this  warning  In  connection 
with  the  fact  that  deceased  had  been  over 
the  road  but  three  times,  at  most,  as  bearing 
upon  the  opportunities  he  had  for  observing 
the  bridge,  and  learning  its  location,  while 
at  work  on  a  rotary  snow  plow. 

[S]  It  is  furtlier  contended  that  inasmuch 
as  two  witnesses  testified  that  the  rules  did 
not  require  deceased  to  look  out  at  the  time 
of  the  accident.  Instruction  8,  which  left  to 
the  Jury  the  question  as  to  his  obeytag  the 
rule,  was  erroneous.  These  witnesses  mere- 
ly testified  to  their  understanding  of  the 
rules,  but  their  opinion  was  not  binding  on 
any  one. 

[I]  It  Is  objected  that  a  witness  was  per- 
mitted to  testify  that  his  hat  was  knocked 
off  by  the  rods  on  this  bridge,  but  as  the  tes- 
timony was  not  offered  to  prove  an  independ- 
ent case  of  negligence,  but  to  show  that  a 
man  on  the  engine  by  leaning  out  might  be 
struck  by  the  rods,  to  meet  evidence  offered 
by  the  defendant  that  the  head  of  a  tall  man 
on  the  engine  would  not  reach  the  side  of  the 
bridge  if  he  leaned  out,  it  was  clearly  com- 
petent. 

[1  •]  A  witness  was  asked,  over  defendant's 
objection,  what  would  be  the  distance  from 
the  bridge  at  a  point  opposite  a  man's  head, 
he  being  5  feet  11  Inches  tall,  "assuming  that 
he  was  standing  upright"  It  is  urged  that 
there  was  no  evidence  that  deceased  was 


standing  npright,  hence  the  question  was  Im- 
proper. The  answer  was  that  the  clearance 
would  be  approximately  1  foot  and  6  Inches. 
Inasmuch  as  counsel  contend  that  the  clear- 
ance at  that  height  is  totally  Immaterial,  and 
discuss  the  clearance  as  being  1  foot  and  6 
inches.  It  cannot  be  that  the  error,  If  it  were 
one,  was  prejudicial. 

[11]  The  final  objection  is  that  the  verdict 
Is  excessive. 

The  deceased  was  a  young  man,  24  years 
of  age.  In  good  health,  and  of  good  habits, 
ne  had  been  earning  from  $70  to  $109  per 
month.  He  left  a  widow,  the  defendant  In 
error,  and  one  child.  Verdicts  very  much 
larger  because  of  the  death  of  persons  with 
no  greater  earning  capacity  and  less  expec- 
tancy of  life  have  been  afllrmed  in  other 
states;  and  we  find  nothing  in  the  record 
which  indicates  that  the  Jury  was  moved  by 
passion  or  prejudice.  The  case  was  fairly 
and  ably  tried,  and  the  record  discloses  no 
reason  for  disturbing  the  Judgm«it. 

The  Judgment  Is  affirmed. 

WHITE,  a  J.,  and  EILXi,  J.,  concnr. 


(25  Wyo.  ai) 
STATE  ex  reL  KOHN  v.  TOWN  COUNCIL 

or  TOWN  OF  KEMMERER.    (No.  902.) 
(Supreme  Coart  of  Wyoming.    Oct  17,  1917.) 

L  Appeal  ano  Ebbob  4ss1041(2)  —  Amxhd- 
MBNT  or  Petition— Habmusbs  Ebbob. 
Refusal  to  i>ermit  plaintiff  to  amend  his  pe- 
tition is  not  prejudicial  where,  if  the  amoidment 
had  been  pennitted.  It  ought  not  to  have  changed 
the  ruling  on  the  demurrer. 
2.  JlANDAMtis  «=>154(4)  —  Pmnoir  —  Suffi- 
ciency. 
Comp.  St  1910,  fi  2832,  2833,  provide  that 
applicant  for  liqnor  Ucense  from  county  commis- 
sioners shall  describe  the  premises  and  boilding 
where  the  liquor  is  to  be  sold.     Section  1578, 
subd.  11,  requires  a  license  from  a  town  in  ad- 
dition to  the  couBty  license.    Beld,  that  petition 
in   mandamus   to   compel   town   authorities   to 
grant  permission  to  change  location  of  saloon, 
not  alleging  possession  of  county  license  of  the 
new  premises,  is  demurrable. 

£^ror  to  District  Ctouit,  Lincoln  County; 
John  B.  Arnold,  Judge. 

Action  by  the  State,  on  relation  of  Sig- 
mund  Kohn,  against  the  Town  Council  of  the 
Town  of  Kemmerer.  Petition  dismissed. 
Judgment  for  cause  rendered  against  relator, 
and  he  brings  error.    Affirmed. 

Stuart  M.  Kohn,  of  New  Tork  Olty,  and  M. 
A.  Kline,  of  Cheyenne,  for  plaintiff  In  error. 
J.  A.  Christmas,  of  Kemmerer,  and  M.  EL 
Wilson,  of  Salt  Lake  aty,  Utah,  for  defotd- 
ant  In  error. 


BEARD,  J.  The  relator,  plaintiff  in  error, 
brought  this  action  against  the  defendants  In 
error,  praying  for  a  writ  of  mandamus,  di- 
rected to  defendants,  commanding  them  .to 
grant  to  him  a  permit  or  license  to  change 
the  location  of  his  saloon  In  the  Incorporated 
town  of  Kemmerer.    A  general  demurrer  to 
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the  petition  was  sustained  by  the  district 
court,  the  petition  dismissed,  and  Judgment 
rendered  a^nst  relator  for  costs.  Seeking  a 
reversal  of  that  Judgment,  he  brings  the 
oause  to  this  court  alleging  errors. 

Briefly  stated,  the  substance  of  the  mate- 
rial allegations  of  the  petition  are:  That  on 
October  23,  1916,  the  town  council  of  said 
town,  by  virtue  of  an  ordinance  thereof.  Is- 
sued to  relator  a  liquor  license,  authorizing 
him  to  sell  intoxicating  liquors  In  a  certain 
one-story  frame  building  situated  on  lot  18, 
in  block  13,  in  said  town;  that  since  said 
date  he  had  conducted  a  saloon  at  said  place, 
and  had  observed  the  laws  of  the  state  and 
ordinances  of  the  town  with  respect  to  said 
business;  that  on  November  6,  1916,  he  ap- 
plied to  the  council  of  said  town  for  a  per- 
mit or  license  to  change  the  location  of  his 
saloon  to  a  building  situated  on  lot  12,  In 
block  13,  the  same  being  upon  what  is  known 
as  the  "Triangle,"  upon  the  ground  that  bis 
then  location  was  inadequate  for  the  conduct- 
ing ot  his  business ;  that  be  had  been  given 
to  understand  by  defendants  that  the  coun- 
cil preferred  that  he  establish  his  business  at 
the  latter  location:  that  in  pursuance  of  such 
understanding  he  bad  rented  the  building  ou 
said  lot  12,  and  would  be  greatly  damaged  if 
he  was  not  permitted  to  change  locations  ac- 
cordingly; that  there  was  no  law  of  the 
state  or  ordinance  of  the  town  prohibiting 
snch  change  of  location;  that  other  saloons 
were  conducted  in  the  same  blo<^  and  vicin- 
ity of  said  lot  12,  and  that  the  council  had 
theretofore  permitted  other  saloonkeepers  to 
change  the  location  of  their  saloons  in  said 
town;  that  defendants  willfully,  unreasona- 
bly, capriciously,  arbitrarily,  and  without 
Just  cause  or  reason  refused  to  permit  him  to 
so  change  the  location  of  his  saloon. 

[1]  The  first  error  assigned  Is  the  refusal 
of  the  court  to  permit  relator,  before  argu- 
ment on  the  demurrer,  to  amend  his  petition 
by  inserting  certain  words  therein.  What 
those  words  were  does  not  appear  In  the  rec- 
ord, but  it  is  stated  in  his  brief  that  they 
were: 

"While  the  said  council  did  later  on  the  same 
day  grant  the  application  of  one  Sturcll  for  a  li- 
cense to  sell  liquor  on  the  Triangle." 

We  do  not  regard  the  ruling  of  the  court 
as  prejudicial  to  plaintiff,  for,  If  the  amend- 
ment had  been  permitted,  'it  ought  not  to 
hare  changed  the  ruling  upon  the  demurrer. 

[2]  As  to  the  sufficiency  of  the  petition  to 
state  a  cause  of  action,  counsel  state  their 
claim  in  their  brief  as  follows: 

"Onr  claim,  in  brief,  is  that  the  town  council 
of  the  town  of  Kemmerer  bad  no  right  to  dis- 
criminate between  relator  and  others  engaged  in 
a  similar  business;  that  nnder  the  law,  it  musit 
treat  all  persons  alike,  and  when  relator  brought 
himself  within  the  purview  of  the  stattttes  of  the 


state  and  the  ordinances  of  the  town  of  Kem- 
merer relating  to  the  licensing  and  sale  of  intox- 
icating liquors,  there  was  nothing  for  the  defend- 
ants to  do  but  to  grant  him  the  relief  prayed 
for." 

For  the  purposes  of  this  case,  that  state- 
ment may  be  conceded.  But  the  facts  stated 
In  bis  petition  do  not  bring  him  within  the 
purview  of  the  statute.  The  statute  makes  it 
unlawful  for  any  person  to  sell  intoxicating 
liquors  without  a  license.  Section  2832,  . 
Comp.  Stat  1910.  And  the  next  section 
(2833)  provides: 

"Before  any  license  shall  be  granted  for  the 
sale  of  liquors,  the  applicant  therefor  shall  file 
his  written  application  for  such  license  in  tlie 
office  of  the  county  clerk.  Said  application  shall 
contnin  a  full  nnd  accurate  description  of  the 
building  in  which  liquors  are  to  be  gold,  and  a 
full  and  accurate  description  of  the  premises  on 
which  such  building  is  located.  •  •  •  All 
county  licenses  shall  be  granted  by  the  boards  of 
county   commissioners,"   etc. 

It  is  dear  that  no  person  can  lawfully  sell 
intoxicating  liquors  at  any  place  within  a 
county  without  a  license  frotri  the  board  of 
county  commissioners,  and  that  such  license 
when  obtained  must  be  for  a  definite  and  ac- 
curately described  building  and  location,  and 
does  not  authorize  a  sale  in  any  other  build- 
ing or  location.  While  it  is  not  directly  al- 
leged, we  assume  that  relator  has  such  a  li- 
cense for  his  present  place  of  business.  It  is 
eqnally  clear  that  the  provisions  of  subdivi- 
sion 11,  \  1678,  empowering  incorporated  cit- 
ies and  towns  "to  license,  regulate  or  prohib- 
it gambling  houses  and  the  sale  of  intoxicat- 
ing liquors,"  are  in  addition  to  the  county 
license,  and  that  both  are  required  to  author- 
ize such  sale.  The  town  cannot  make  it  law- 
ful to  sell  Intoxicating  liquors  at  a  place  not 
authorized  by  the  county.  In  this  case  the 
petition  contains  no  averment  that  plaintiff 
has  a  county  license  to  sell  liquors  elsewhere 
than  in  a  certain  one-story  frame  building 
situated  on  lot  18,  in  block  13,  in  said  town ; 
oud  the  court  will  not  require  the  council  of 
the  town,  in  the  absence  of  a  county  liceuse, 
to  attempt  to  authorize  the  establishment  of 
a  saloon  at  a  place  not  authorized  by  the 
county.  The  demurrer  to  the  petition  was 
properly  sustained. 

It  is  also  argued  that  the  petition  was  dis- 
missed by  the  court  without  giving  relator 
leave  to  amend  after  the  demurrer  was  sus- 
tained. On  that  point  it  is  sufficient  to  say 
that  the  record  falls  to  disclose  any  applica- 
tion or  request  to  be  permitted  to  do  so,  and 
counsel  do  not  claim  that  any  such  request 
was  made  and  refused.  No  prejudicial  error 
being  made  to  appear,  the  Judgment  is  af- 
firmed. 

Affirmed. 

POTTER,  O.  J^  ooncuia. 
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BRISLET  et  al.  v.  MAHAFFBT.    (No.  8898.) 

(Supreme  Court  of  Oklahoma.     May  8^  1817. 
Rehearing  Denied  Oct.  9,  1917.) 

(Syllabui  by  the  Court.) 

1.  TKIAL  ®=>170  —  DiBECTED   VbBDICT— ISStJK. 

Defendant's  counterclaim  stating  a  good 
cause  of  action  against  plaintiff  (although  not 
proper  subject  for  counterclaim  in  this  action), 
the  plaintiff  having  alleged  an  aflSrmative  de- 
fense, but  offering  no  evidence  to  support  same, 
the  court  erred  in  directing  a  verdict  for  the 
plaintiff  on  the  issues  joined. 

2.  SET-OFT  AKD  COUNTEBCIAIlf  9=>34(3),  M — 

Damages— Statute— Waives. 
M.  brought  suit  against  B.  on  supersedeas 
bond.  B.  admitted  the  execution  of  the  bond, 
and  by  way  of  counterclaim  alleged  damages 
sustained  by  unlawful  attachment  in  the  ac- 
tion in  which  bond  was  exequted.  M.  in  reply 
alleged  adjudication  of  damages  in  former  suit. 

Held,  the  damages  sustained  not  proper  subject 
for  counterclaim  in  this  action,  the  same  not 
having  arisen  out  of  the  bond  sued  on  and  not 
being  necessarily  involved  in  the  action  to  de- 
termine Iiabilit}>  under  the  bond.  Section  474C, 
Rev.  Laws  1910. 

Held,  further,  by  filing  reply  and  Joining  is- 
sue of  former  adjudication,  plaintiff  waived  ob- 
jection that  such  damages  were 'not  proper  sub- 
ject for  counterclaim  in  this  action. 
8.  Appeal  and   Ebbor  «=»171(1)— Rkvibw — 

Theobt  ok  Case  Below. 
riaintiff,  having  submitted  his  cause  to  the 
jury  in  the  trial  court  on  the  issue  of  former 
adjudication,  will  not  be  permitted  to  change 
bis  theory  and  urge,  for  the  first  time  in  this 
court,  the  damages  were  not  proper  subject  for 
counterclaim. 

Error  from  District  Court,  TlUman  Ootm- 
ty;  Frank  Mathews,  Judge. 

Action  by  William  MuhafCey  against  Ben 
Brlsley  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed  and 
remanded  for  new  trial. 

Mounts  &  Davis,  of  Frederick,  and  Jas.  S. 
Watson,  of  Tulsa,  for  plalntltfs  In  error. 
Wilson  &  Roe,  of  Frederick,  for  defendant 
in  error. 

OWEN,  J.  This  is  an  action  to  recover  on 
a  supersedeas  bond  brought  by  the  defend- 
ant in  error,  Mabatfey,  hereafter  referred  to 
as  plaintiff,  against  the  plaintiffs  In  error, 
Brlsley,  hereafter  referred  to  as  defendant 
The  bond  was  executed  by  the  Brisleys  to 
stay  the  Judgment  rendered  In  an  action  be- 
tween Mahaffey  and  Brlsley  for  the  recov- 
ery of  money  due  for  rent  on  certain  lands. 
The  case  came  to  this  court  on  appeal  and 
the  appeal  dismissed.  31  Okl.  Ill,  119  Pac. 
1128.  The  defendants,  Brlsley,  in  the  trial 
of  the  instant  case  admitted  the  execution  of 
the  bond  sued  on,  and  pleaded,  by  way  of  an- 
swer and  counterclaim,  damages  sustained 
by  reason  of  an  unlawful  attachment  In  the 
case  In  which  the  bond  was  given.  Plaintiff, 
Mahaffey,  by  reply  to  the  defendant's  coun- 
terclaim alleged  that  the  question  of  damages 
had  been  adjudicated  In  the  former  case. 
On  the  trial  defendant  admitted  the  execu- 


tion of  the  bond,  and,  assnmlng  the  bnrdoi, 
offered  proof  of  the  amount  of  damages  in 
support  of  the  allegations  of  his  coonter- 
clalm.  At  the  conclusion  of  this  evidence, 
and  on  motion  of  the  counsel  for  plaintiff, 
the  court  excluded  the  evidence  from  the  Jury 
and  directed  a  verdict  for  the  plaintiff.  Tlie 
instruction  is  as  follows: 

"Gentlemen  of  the  jury:  It  is  the  instructions 
of  the  court  that  the  evidence  introduced  by 
the  defendant  in  this  case  is  insufficient  as  a 
defense  to  plaintifTs  cause  of  action,  for  the  rea- 
son that  the  entire  matter  has  been  adjudicat- 
ed in  a  former  suit  in  tliis  court  and  judgment 
rendered  in  favor  of  the  plaintiff  in  this  action, 
and  you  are  instructed  to  return  a  verdict  in 
favor  of  the  plaintiff." 

To  this  action  of  the  court  the  defendant 
at  the  time  duly  excepted. 

[1]  The  allegations  In  the  reply  stated  a 
complete  bar  to  the  counterclaim,  but  no 
proof  was  offered  to  sustain  this  afiSrmatlve 
defense.  The  rule  is  well  settled  by  the  de- 
cisions of  this  court  that  Brlsley  being  en- 
titled to  recover  the  damages  sustained  by 
reason  of  the  unlawful  attachment  in  the 
former  case,  unless  the  affirmative  defense 
alleged  in  the  reply  was  sustained,  and,  there 
being  no  evidence  offered  to  support  the  alle- 
gations of  former  adjudication,  the  court 
erred  In  excluding  the  evidence  and  direct- 
ing a  verdict  in  favor  of  Mahaffey.  Harrah 
V.  First  National  Bank,  26  Okl.  620,  110  Pac. 
725;  Offutt  V.  Wagoner,  30  Okl.  458,  120  Pac 
1018 ;  ntzpatrlck  v.  Nations,  30  Okl.  462,  120 
Pac.  1020. 

[2]  Counsel  for  plaintiff  in  their  brief  con- 
cedes that  it  might  be  possible  there  was  not 
sufficient  evidence  introduced  to  warrant  the 
trial  court  in  finding  the  counterclaim  had 
been  adjudicated,  but  they  insist  that  the 
court's  action  in  directing  a  verdict  was 
proper,  for  the  reason  that  the  damages  sos- 
tained  in  the  former  case  were  not  a  proper 
subject  for  counterclaim  In  this  action.  We 
agree  with  counsel  that  the  damages  sustain- 
ed by  defendant  in  the  former  suit  were  not 
a  proper  subject  for  counterclaim  in  this  ac- 
tion. The  statute  (section  4746,  Rev.  Laws 
1910)  limits  counterclaims  to  matters  aris- 
ing out  of  the  contract  or  transaction  set 
forth  In  the  j>etltlon  as  the  foundation  of  the 
action,  or  connected  with  the  subject  of  the 
action.  The  right  to  relief  concerning  the 
subject  of  the  action  must  be  necessarily  in- 
volved In  the  action  for  a  complete  determi- 
nation of  it  The  damages  were  sustained  by 
reason  of  the  attachment  Issued  in  the  cause 
in  which  the  supersedeas  bond  was  after- 
wards given,  but  that  action  was  not  the 
subject  or  foundation  of  this  action.  In  this 
case  the  supersedeas  bond  was  the  snbject 
and  foundation  of  the  action,  and  any  dam- 
ages which  the  defendant  may  have  sustain- 
ed by  reason  of  the  attachment  in  that  case 
did  not  arise  out  of,  nor  were  they  connected 
with,  the  execution  of  the  b(»id,  and  not  nec- 
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essarlly  inTOIved  la  determining  defendant's 
llabUlt7  under  the  bond.  Hanley  v.  Bank, 
6  Okl.  79,  51  Pac.  664 ;  Richardson  v.  Penny, 
10  Okl.  32,  61  Pac.  684 ;  First  National  Bank 
T.  Thompson,  41  Okl.  88,  137  Pac  668 ;  Haiv 
rls  V.  Warren-Smlth  Hdw.  C5a,  44  Okl.  477, 
144  Pac.  1050 ;  Williams  t.  Boyd,  75  Ind.  286 ; 
Gbamboret  t.  Cagney,  41  How.  Prac.  (N.  X.) 
125.  But  counsel  are  not  in  position  to  avail 
themselves  of  this  objection.  By  reply  to  the 
answer  they  pleaded  the  affirmative  defense, 
instead  of  a  demurrer,  and  by  doing  so  waiv- 
ed the  question  presented  here  for  the  first 
time.  Walker  v.  Johnson,  28  Minn.  147,  9  N. 
W.  632;  Lace  v.  Pixen,  39  Minn.  46,  38  N.  W. 
762;  Parker  &  Tlsdale  v.  Wiggins,  10  Kan. 
420. 

[3]  The  counterclaim  stated  a  good  cause 
of  action,  but  was  not  a  proper  subject  of 
counterclaim  in  this  action  bad  objection 
been  made  to  it.  This  objection  was  not 
made  in  the  court  below,  and  comes  too  late 
when  made  for  the  first  time  in  briefs  filed 
In  this  court  Counsel  might  have  objected 
to  the  counterclaim  by  way  of  demurrer  to 
the  answer.  This  was  not  done.  They  saw 
fit  to  file  the  reply  and  submit  the  cause  to 
the  jury  on  the  issue  of  former  adjudication, 
and  cannot  be  beard  here  to  change  the  theo- 
ry of  defense.  Border  r.  Carrablne,  24  Okl. 
009, 104  Paa  906;  Wallace  v.  Killlan,  40  Okl. 
631,  140  Pac,  162. 

The  court  erred  In  directing  a  verdict  on 
the  affirmative  defense  without  evidence  to 
supi>ort  that  defense. 

The  case  is  reversed  find  remanded  for  a 
new  trial.    All  the  Justices  concur. 

(66  Okl.  106) 

FIRST  NAT.   BANK  OF  TULSA   et   aL  v. 

COLONIAL  TRUST  CO.  et  ai    (No.  7432.) 

(Sapreme  Court  of  Oklahoma.    July  10,  1017. 

On  Rehearing,  Sept.  25,  1917.) 

(SylJahtu  ty  the  Court.) 

1.  MoRTOAGEs  9=»3S3— Action  to  Foreclose 
— Personal  Judouent. 

An  action  to  foreclose  a  real  estate  mortgage 
may  be  maintained  without  seeking  a  personal 
judgment  for  the  mortgage  indebtedness. 

2.  Receivers  «=>133— Conduct  of  Sale. 

There  being  no  statute  in  this  state  directing 
the  manner  of  conducting  the  sale  of  property 
by  a  receiver,  the  court,  in  the  order  of  sale  is- 
sued upon  the  decree  of  foreclosure,  may  direct 
the  manner  in  which  tho  sale  shall  be  con- 
ducted. 

3.  Receivers  «=»137— Sale— Rktcbn. 

It  is  not  a  valid  objection  to  the  confirma- 
tion of  the  return  of  sale  made  by  the  receiver 
that  a  part  of  the  property  sold  was  real  estate, 
and  therefore  the  order  of  sale  should  have  been 
directed  to  the  sheriff  and  not  to  the  receiver. 

4.  Appeal  and  Error  <S=>955  —  Receivers 
4=>137— Discretion  of  Court — Confirma- 
tion OF  Sale— Irregularities— Ratifica- 
tion. 

Where,  at  a  hearing  had  upon  objections  to 
the  confirmation  of  the  return  of  sale  made  by 
the  receiver,  certain  irregularities  in  the  execu- 
tion of  the  order  of  sale  are  shown,  and  the  ob- 


jections are  overruled  and  the  sale  confirmed, 
held:  (a)  that  the  conrt  had  the  power  to  ratify 
and  approve  such  irregularities  and  did  so  by 
the  order  confirming  the  return;  (b)  that  the 
objections  and  the  motion  to  confirm  were  large- 
ly addressed  to  the  discretion  of  the  trial  court, 
and  in  the  absence  of  an  abuse  of  such  discre- 
tion the  appellate  court  will  not  be  inclined  to 
disturb  the  order  of  confirmation. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Tulsa  County; 
Conn  Linn.  Judge. 

Action  by  the  First  National  Bank  of  Tulsa 
against  the  Oklahoma  Union  Traction  Com^ 
pany  in  which  the  Colonial  Trust  Company 
and  others  intervened.  Judgment  against 
the  Oklahoma  Union  Traction  Company,  and 
from  an  order  conflnnlng  a  sale  made  by  the 
receiver,  the  First  National  Bank,  the  Trac- 
tion Company,  and  Anna  B.  Small  appeah 
Order  affirmed. 

Gregg  &  Martin,  of  Tulsa,  for  plaintiffs  in 
error.  Biddison  &  Campbell,  of  Tulsa,  for  In- 
terveners.   A.  A.  Small,  in  pro.  per. 

GALBRAITH,  O.  This  appeal  presents  for 
review  an  order  of  the  trial  court  denying  a 
motion  to  vacate  an  order  of  sale,  and  an  or- 
der overruling  a  motion  to  vacate  the  sale, 
and  an  order  confirming  the  return  of  sale 
made  by  the  receiver  under  the  order  first 
complained  of. 

A  brief  history  of  the  lawsuit  is  as  follows: 
On  the  eth  day  of  December,  1911,  the  First 
National  Bank  of  Tulsa  comtnenced  an  ac- 
tion in  the  district  court  of  Tulsa  county 
against  the  Oklahoma  Union  .Traction  Coin- 
pany,  to  collect  a  promissory  note  for  the 
sum  .of  $6,918,  bearing  date  of  September  21, 
1911,  due  one  day  after  date  with  interest  at 
10  per  cent  per  annum  from  date  until  paid, 
and  to  foreclose  a  mortgage  given  by  the 
Oklahoma  Onion  Traction  Company  to  secure 
the  payment  thereof  upon  "aU  of  the  prop- 
erty, real,  personal  and  mixed  of  this  corpo- 
ration, situated  in  Tulsa  county,  Oklahoma, 
together  with  all  of  its  franchises,  rights, 
privileges,  roads,  roadbed,  equipment,  rol- 
ling stock,  power  station,  dynamo,  motor, 
lines,  wires,  posts,  lands,  leasehold,  tools, 
rents.  Issues  and  profits,  rights  of  way,  ease- 
ments, furniture,  and  all  other  property  of 
every  kind,  character  and  description,  and 
situated  in  said  county,  now  belonging  to  this 
corporation  as  security  to  protect  said  note." 
On  the  same  day  the  plaintiff  in  the  action 
made  application  to  the  court  for  the  ap- 
pointment of  a  receiver  to  take  charge  of  the 
moi-tgaged  pr(^>erty,  and  upon  a  hearing  a 
receiver  was  appointed  "to  take  charge  of  all 
the  property,  goods,  moneys  and  effects  of  the 
said  defendant,  and  to  preserve  the  same  un- 
til the  further  order  of  this  court  or  of  tlie 
judge  thereof."  The  receiver  qualified  and 
took  charge  of  the  property  on  the  11th  day 
of  December,  1911.  On  the  12th  day  of  De- 
cemt>er,  1911,  the  Colonial  Trust  Company 
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filed  application  to  be  allowed  to  Intervene 
In  said  cause  on  the  ground  that  it  held  30 
$1,000  bonds  of  the  Oklahoma  Union  Traction 
Company  Issued  by  said  company  on  the  23d 
day  of  May,  1910,  and  secured  by  a  mortgage 
or  trust  deed  on  the  same  property  described 
in  the  mortgage  to  the  First  National  Bank 
of  Tulsa,  and  sought  to  be  foreclosed  In  said 
action.  The  application  was  allowed  and 
the  Colondal  Trust  ConH>any  filed  Its  answer 
to  the  plaintiff's  petition  and  its  cross-peti- 
tion, setting  up  its  dalm  by  reason  of  the 
bonds  held  by  it  and  the  trust  deed  given  to 
secure  the  same,  alleging  that  its  debt  was  a 
first  and  prior  lien  on  the  property,  and  asked 
that  tlie  court  so  decree,  and  that  it  have 
Judgment  for  the  amount  of  its  debt,  interest, 
and  attorney's  fee,  and  a  decree  of  foreclo- 
sure of  its  lien,  and  a  sale  of  the  property. 
On  the  27th  day  of  April,  1914,  the  Central 
State  Bank  of  Kiefer  filed  a  motion  for  leave 
to  Intervene  in  said  cause  on  the  ground  that 
It  owned  6  $1,000  bondel  issued  by  the  Okla- 
homa Union  Traction  Company  at  the  same 
timek  and  being  a  part  of  the  series  of  bonds 
issued  to  the  Colonial  Trust  Company,  and 
secured  by  the  same  trust  deed  upon  the 
same  prt^perty,  and  alleging  that  the  same 
was  a  first  and  priw  lien  on  the  property, 
and  asked  for  Judgment  tor  the  amount  of 
its  debt  and  for  foreclosure  of  its  Hen,  and 
the  sale  of  the  property,  to  satisfy  the  same. 
It  was  ordered  that  the  request  of  Interven- 
tion should  be  granted.  Answer  and  cross- 
petition  by  the  Kiefer  Bank  was  filed  in  said 
cause. 

In  response  to  a  ccmtenticm  made  in  the  case 
that  the  Colonial  Trust  Company  and  the 
Kiefer  Bank  had  no  right  under  the  trust  deed 
to  maintain  the  salt  for  foreclosure,  and  that 
the  trustee  alone  could  maintain  such  action, 
on  the  27th  day  ofl  May,  1914,  John  A.  Oll- 
phant,  the  trustee  named  in  the  trust  deed 
given  to  secure  the  bonds  Issued,  made  appli- 
cation and  was  allowed  to  Intervene  in  the 
cause.  In  the  brief  petition  filed  by  the  trus- 
tee be  alleges  ttiat  he  is  the  trustee  named 
in  the  trust  deed  given  to  secure  the  bond 
issue  set  out  in  the  answer  and  cross-peti- 
tion of  the  Colonial  Trust  Company,  and  the 
Cen.tral  State  Bank  of  Kiefer,  and  that  the 
allegations  of  the  answer  and  cross-petition 
of  the  Colonial  Trust  Comt)any  and  the  Cen- 
tral State  Bank  of  Kiefer,  were  true,  and 
that  he  adopted  the  same  and  made  them  a 
part  of  his  petition,  and  prayed  for  the  same 
relief.  On  the  1st  day  of  June,  1914,  the 
Internrban  Construction  Company  filed  its 
petition  la  Intervention,  claiming  an  indebt- 
edness against  the  Oklahoma  Union  Traction 
Company  of  $11,484.  On  the  same  day  Anna 
B.  Small  filed  a  motion  in  said  cause  to  be 
allowed  to  Intervene  therein,  which  motion 
was  granted,  and  on  the  2d  day  of  June, 
1914,  her  petition  in  intervention  was  filed, 
setting  up  a  claim  of  an  Indebtedness  of 
$20,000,  evidenced  by  a  promissory  note  exe- 


cuted by  the  Oklahoma  Union  Traction  Com- 
pany and  secured  by  mortgage  on  the  same 
property  described  in  the  mortgage  '■a  the 
First  National  Bank.  The  prayer  of  her 
petition  was  for  Judgm^it  in  tlie  amount  of 
her  debt,  for  foreclosure  of  her  lien,  and  Uie 
sale  of  the  property  to  satlsl^  the  same. 

After  these  several  petitions  of  intervene 
tion  had  been  filed,  answers  and  replies  were 
filed  by  the  re^ective  parties  and  issues 
joined  and  One  cause  was  set  down  tor  trial 
on  the  23d  day  of  June,.  1914.  On  the  day 
of  the  trial  the  defendants,  the  Oklahoma 
Union  Traction  Company,  Anna  B.  Small, 
and  George  B.  Small  demanded  in  writing  a 
trial  by  Jury  upon  the  questions  of  Cact 
arising  upon  the  issues  formed  by  the  plead- 
ings of  the  plalntUf  and  the  intervening  de- 
fendanta  It  does  not  appear  from  tlie  rec- 
ord that  this  demand  was  acted  upon,  but 
the  record  shows  that  the  Colonial  Trust 
Company,  the  Central  State  Bank,  and 
John  A.  Olipbant,  trustee,  on  that  day  In 
open)  court  made  the  following  statement: 

"Mr.  Biddlson:  Gome  now  the  interveners, 
the  Colonial  Trust  Company,  the  Central  State 
Bank  of  Kiefer,  and  John  A.  Olipbant,  trustee, 
and  dismiss  without  prejudice  their  petition  so 
far  as  they  claim  any  personal  judgment  against 
the  defendant  the  Oklahoma  Union  TractiOD 
Company,  and  stand  upon  their  pleadings  as 
and  for  the  foreclosure  of  the  mortgage  ^iven 
to  secure  the  bonds  described  in  their  petition." 

Thereupon  the  cause  proceeded  to  trial 
before  the  court,  and  judgment  was  rendered 
for  the  First  National  Bank  of  Tulsa  for  the 
amount  of  its  note,  interest,,  and  attorney's 
fee,  and  for  the  foreclosure  of  Its  mortgage. 
Judgment  was  also  rendered  in  favor  of  An- 
na B.  Small  against  the  Oklahoma  Union 
Traction  Company  for  the  amount  of  ber 
claim,  Interest  and  attorney's  fees,  and  for 
the  foreclosure  of  her  mortgage,  and  the 
court  further  ordered  that  the  lien  ofAnna  B. 
Small  was  co-ordinate  with  that  of  the  First 
National  Bank  of  Tulsa.  The  Colonial  Trust 
Company,  Central  State  Bank  of  Kiefer,  and 
John  A.  Oliphant  offered  evidence  to  establish 
the  amount  of  the  indebtedness  held  by  each, 
and  the  amount  of  the  lien,  that  is,  the  bonds 
held  by  each  of  the  parties  to  the  trust  deed. 
all  of  which  was  objected  to  on  the  ground 
that  the  petition  of  sold  interveners  did  not 
state  a  cause  of  action.  This  objection  was 
overruled  and  also  a  donurrer  to  the  evi- 
dence, and  the  court  found  that  tiie  bonds 
held  by  the  Colonial  Trust  Company  amount- 
ed to  $36,450,  and  that  held  by  the  Central 
State  Bank  of  Kiefer  was  $6,075,  and  that 
said  indebtedness  was  a  first  lien  upon  the 
property  described  in  tlie  mortgage  to  the 
bank,  and  the  property  was  ordered  sold,  and 
the  proceeds  of  sale  applied  first  in  the  pay- 
ment of  such  lien.  The  decree  also  provided 
that  the  property  covered  by  the  trust  deed 
should  be  sold  in  parcels,  and  that  upon 
praecipe  filed  by  either  the  Colonial  Trust 
Company  or  John  A.  Oliphant.  as  trustee,  the 
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receiver  should  proceed  to  sell  all  the  prop- 
erty except  the  renl  estate,  without  appralse- 
meat  nnd  In  the  manner  pro^ided  by  law 
■for  the  sale  of  real  estate  taken  under  ex- 
ecution ;  that  the  real  estate  should  not  be 
sold  for  a  period  of  six  months  from  the 
date  of  Judgment,  and  then  upon  appraise- 
ment and  in  the  manner  prescribed  for  the 
sale  of  real  estate  upon  the  execution.  After 
the  expiration  of  sbc  months  from  the  date 
of  this  decree,  to  wit,  on  the  31st  day  ot  De- 
cember, ion,  upon  the  pweclpe  of  John  A. 
Ollphant,  trustee,  an  order  of  sale,  was  issued 
directed  to  the  receiver,  directing  him  to  ad- 
vertise and  sell  the  property  as  decreed,  and 
to  make  due  return  to  the  court.  The  re- 
ceiver advertised  the  property  for  sale  on 
the  5th  day  of  February,  1916. 

On   the   1st   day   of   February,   1915,   the 
Oklahoma  Union  Traction  Company  present- 
ed a  motion  to  the  court,  asking  for  a  with- 
drawal of  the  order  of  sale,  and  to  prevent 
the  sale  of  the  property  on  the  ground,  brief- 
ly, that  the  decree  of  June  23,  1914,  so  far  as 
It  affected  the  Colonial  Trust  Company  and 
the  Central  Stiite  Bank  of  Kiefer,  and  John 
A.  Ollphant,  trustee,  was  void  for  the  reason 
that  part  of  the  decree  was  not  based  upon 
any  issue  pending  upon  the  pleadings  in  the 
action,  and  was  not  responsive  to  any  is- 
sues Joined  between  the  parties  to  the  cause, 
and  was  wholly  without  the  Issues,  and  fur- 
ther that  said  parties,  by  dismissing  their 
cause  of  action,  so  far  as  it  referred  to  a  per- 
sonal Judgment  against  the  Oklahoma  Union 
Traction  Company,  left  nothing  in  the  plead- 
ings upon  which  to  base  a  Judgment  of  fore- 
closure of  the  trust  deed  in  favor  ot  any  of 
the  holders  of  the  bonds  named  therein,  and 
further  that  there  was  no  lien  found  in  the 
decree  against  the  franchise  of  the  Oklahoma 
Union  Traction  Company,  and  the  same  was 
not  ordered  sold,  and  the  same  was  the  most 
valuable  asset  of  the  sold  Oklahoma  Union 
Traction  Company.    This  motion  was  by  the 
court  denied.     The  property  was  sold  on 
February  6,  1916,  to  A.  J.  Blddison,  for  the 
sum  of  $53,500.     The  receiver  made  return 
of  the  sole  to  the  court,  and  the  purchaser 
presented    a    motion    to    confirm    the   same. 
The  First  National  Bank  and  Anna  B.  Small 
objected  to  the  conflrmatlon  upon  the  same 
ground  set  out  in  the  motion  to  vacate  the 
order  of  sale  hereinbefore  set  out,  and  upon 
the  additional  ground  that  the  sale  of  the 
property  had  not  been  made  as  directed  in 
the  decree  and  order  of  sale,  in  this,  that  the 
sale  bad  been  ordered  to  be  made  In  parcels, 
but  it  was  made  as  a  whole,  that  is,  the  en- 
tire property  was  offered  and  sold  as  one  lot ; 
also  that  the  order  directed  that  the  property 
should  be  sold  as  property  taken  upon  ex- 
ecution,  and  that  this  was  not  done,  and, 
further,  that  the  rolling  stock  and  other  per- 
sonal property  of  the  company  was  not  cov- 
ered by  the  mortgage,  and  that  no  lien  was 
fonnd  against  the  same  in  the  decree;   that 


this  property  was  not  appraised,  enumerated, 
and  sold  as  directed  in  the  order;  that  the 
franchise  held  by  the  Oklahoma  Union  Trac- 
tion Company  from  the  city  of  Tulsa  was  not 
appraised,  enumerated,  or  sold;  that  it  was 
not  shown  by  the  return  that  the  real  estate 
sold  for  two-thirds  of  its  appraised  value  as 
required  by  law  in  the  sale  of  real  estate 
taken  upon  execution.  Testimony  was  taken 
at  the  hearing  on  the  objections  to  the  mo- 
tion to  confirm  the  sale.  The  objectors  in- 
troduced, among  other  testimony,  the  ap- 
praisement had  prior  to  the  sale  by  the  re- 
ceiver, which  showed  the  following  property 
apprulsed,  to  wit: 

Lots  six  (G)  and  seven  (7)  block  seven 
(7)  in  Eust  Lynne  addition  to 
Tulsa,  Okla.,  and  improvements 
thereon    $     600  00 

All  the  trackage  of  the  Oklahoma 
Union  Traction  Company  not  upon 
the  aforesaid  real  estate $42,744  60 

AU  poles  and  overhead  work,  Okla. 
Union  Traction  Co. $  6,715  00 

Total  appraised  value $49,959  60 

The  franchise  granted  the  Oklahoma  Union 
Traction  Company  by  the  city  of  Tulsa,  giv- 
ing it  a  right  to  occupy  and  use  the  streets  for 
its  railroad,  was  also  introduced  in  evidence. 
There  was  no  testimony  offered  as  to  the 
value  of  this  franchise.  If  it  possessed  any 
particular  value,  nor  was  there  any  showing 
made  of  the  value  of  any  of  the  otbor  proper- 
ty of  the  Oklahoma  Union  Traction  Company 
not  included  in  the  appraisement  above  set 
out 

At  the  close  of  the  testimony  the  court 
overruled  the  objection  to  the  confirmation 
and  ordered  the  sale  confirmed,  and  directed 
the  purchaser  to  pay  the  money  into  court, 
and  the  receiver  to  pass  title  to  the  prop- 
erty to  the  purchaser.  Exceptions  were  sav- 
ed, and  time  taken  to  make  and  serve  a  case- 
made  for  appeal  to  the  Supreme  Court,  which 
was  duly  perfected,  and  the  cause  brought 
here  for  review.  No  appeal  was  perfected 
from  the  Judgment  of  June  23,  1914,  the  de- 
cree of  foreclosure,  and  that  Judgment  there- 
fore became  final. 

It  is  admitted  that  the  attack  made  on 
that  decree  in  the  instant  case  is  collateral 
and  can  only  be  sustained  upon  the  theory 
that  the  parts  of  that  decree  called  In  ques- 
tion are  absolutely  void. 

[1]  First,   it  is  contended  that  when  the 
bondholders    and    their    trustee    dismissed 
their  cause  of  action  for  personal  Judgment 
for  the  amount  of  the  Indebtedness  sued  ***' 
against  the  Oklahoma  Union  Traction  Oo«^ 
pany,  they  put  themselves  out  of  court,  **** 
made  it  impossible,  imder  the  issues,  for  **• 
court  to  render  a  Judgment   granting  tteE*'* 
any  affirmative  relief;   that  sufficient  allee*' 
tions  were  not  then  remaining  in  the  jde****" 
Ing  on  behalf  of  the  said  parties  to  mgU***^ 
a  Judgment;   that  section  5128,  B«^.  L  3>S>*- 
provides  that  in  the  foreclosure  of  a  morttsu^^ 
a  Judgment  must  be  rendered  for  the  luiait 
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claimed,  In  order  to  support  the  foreclosure, 
and  that  a  suit  merely  to  establish  a  Hen 
and  to  foreclose  cannot  be  maintained;  that 
the  debt  is  the  principal  thing  and  the  mort- 
gage is  merely  Incidental  and  collateral 
thereto,  and,  standing  alone.  Is  not  sufficient 
to  support  a  Judgment  of  foreclosure.  This 
contention  has  been  denied  a  number  of  times 
by  the  decisions  of  this  court,  the  last  time 
being  in  Echols  et  aL  t.  Reeburgb,  161  Pac. 
1065.  The  first  paragraph  of  the  syllabus 
reads: 

"Suit  to  foreclose  a  real  estate  mortgage  may 
be  maintained  without  seeking  personal  judg- 
irieut  for  the  mortgage  indebtedness." 

And  In  the  course  of  the  opinion  the  court 
say: 

"In  the  present  case  plaintiff,  as  against  ap- 
pellants, sought  foreclosure  only,  and  not  a 
personal  judgment.  Tho  provisions  of  section 
512S  of  the  I{e^ised  Laws  of  1010,  as  amended 
by  chapter  175  of  the  Session  Liuws  of  1915,  for 
personal  judgments  in  actions  to  foreclose  mort- 
gages, are  for  the  benefit  of  tba  lien  creditor, 
and  may  be  waived  by  him.  This  is  the  evident 
intention  of  the  languat^e  used,  and  any  other 
construction  of  that  section  would  produce  such 
a  destructire  effect  upon  the  rights  of  lienors, 
in  a  ^eat  many  cases,  as  could  hardly  have 
been  mteuded  by  the  legislative  power.  In  a 
number  of  cases  this  court  has  held  that  suits 
in  foreclosure  may  be  maintained  without  seek- 
ing a  personal  judgment  Tracey  v.  Crepin,  40 
Okl.  297,  138  Pac.  142;  Brocker  v.  StaUard, 
84  OkL  612,  126  Pac.  781;  McClung  v.  Culli- 
son.  15  Okl.  402,  82  Pac.  499." 

It  therefore  appears  that  the  trial  court 
was  right  In  finding  the  amount  of  the  in- 
debtedness of  the  Colonial  Trust  Company 
and  the  Central  State  Bank  of  Keifer  against 
the  Oklahoma  Union  Traction  Company,  and 
In  declaring  the  same  to  be  a  lien  on  the 
property  described  In  the  mortgage,  and  in 
decreeing  a  foreclosure  of  the  mortgage  lien 
to  satisfy  said  indebtedness,  although  their 
right  to  a  personal  Judgment  on  such  indebt- 
edness in  the  action  had  been  waived. 

[2, 3]  Again  it  is  objected  that  the  court 
bad  no  authority  to  direct  the.  receiver  to  sell 
real  estate,  and  that  since  a  part  of  the 
property  covered  by  the  mortgage  and  in- 
cluded in  the  foreclosure  decree  was  real  es- 
tate, the  order  should  have  been  directed  to 
the  sheriff  and  not  to  the  receiver.  This 
question  was  raised  and  determined  adverse- 
ly to  this  contention  in  Threadgill  v.  Colcord, 
16  Okl.  447,  85  Pac.  703,  where  the  sale  was 
not  made  by  the  receiver,  but  was  made  by 
an  agent  appointed  for  the  purpose  of  con- 
ducting the  sale,  and  the  property  sold  was 
real  estate.    This  court  said : 

"That  brings  us  to  the  question:  Can  a  re- 
ceiver's sale  be  conducted  by  a  master  in  chan- 
cery or  auctioneer  appointed  for  that  purpose? 
We  find  nothing  in  our  statute  as  to  the  man- 
ner in  which  a  receiver's  sale  shall  be  conduct- 
ed, nor  as  to  whom  shall  have  authority  to  con- 
duct such  sale.  •  •  •  We  think  that,  in  the 
atnence  of  any  statutory  provision  relating  to 
the  subject,  the  court  committed  do  error  in  al- 
lowing a  special  master  or  auctioneer  to  conduct 
that  sale,  and  that  the  court  had  full  authority 
and  ample  jurisdiction  to  make  such  appoint- 
ment" 


In  Farmers'  Hardware  ft  Implement  Ca  t. 
TTiacker,  153  Pac  1144,  the  property  aold  was 
real  estate,  and  the  sale  was  made  bj  the 
receiver.  The  third  paragraph  of  the  sjlla- 
bus  reads: 

"There  ore  no  retjairements  of  the  statute  di- 
recting how  a  receiver's  sale  should  be  conduct- 
ed, and  the  court  has  the  authority  to  direct 
how  the  some  shall  be  sold,  and  that  notice  shall 
be  given  to  the  interested  parties." 

A  number  of  other  assignments  are  urged, 
but  they  all  go  to  the  regularity  of  the  sale 
and  not  to  the  Jurisdiction  of  the  court  to 
make  the  order  complained  of.  It  will  be 
remembered  that  the  decree  of  foreclosure 
was  not  appealed  from  and  became  final,  and 
it  is  not  here  for  review.  The  court  bad  the 
power  to  make  the  order  of  sale  to  carry 
out  the  decree  of  foreclosure.  It  bad  the 
power  to  direct  the  receiver  to  sell  tbe  prop- 
erty and  to  prescribe  the  manner  in  wliich 
the  sale  should  be  made.  It  tiad  tbe  power 
to  confirm  the  sale  as  made  and  to  pass  up- 
on the  questions  raised  as  to  tbe  regularity 
of  tbe  sale.  For  instance,  it  is  complained 
that  tbe  franchise  and  the  rigbts  and  privi- 
leges of  tbe  corporation  as  such  were  not  in- 
cluded in  the  mortgage  or  trust  deed,  and 
no  lien  was  found  to  exist  against  tbe  same 
in  tbe  decree,  and  the  same  was  not  fore- 
closed or  sold.  The  record  does  not  sustain 
this  contention.  An  examination  of  tbe  mort- 
gage discloses  that  all  these  were  included  In 
the  description  of  the  property  mortgaged. 
The  description  of  the  property  in  tbe  decree 
follows  the  description  In  the  mortgage,  and 
the  order  of  sale  copies  the  language  of  tbe 
decree  and  the  notice  of  sale  follows  tbe  or- 
der. There  can  be  no  question  but  that  these 
several  Items  were  included  in  each  step 
taken  In  the  foreclosure  prior  to  the  appraise. 
ment  The  fact  that  these  several  items  of 
property  were  not  spedflcally  appraised,  and 
in  fact  are  not  shown  to  have  been  appraised 
at  all,  does  not  go  to  the  validity  of  tbe  sale, 
since  tbe  power  of  tbe  receiver  in  making 
the  sale  was  embraced  in  the  order  lasned 
to  him  by  the  court 

[4]  These  objections  primarily  raised  qoes- 
tlons  for  the  consideration  of  the  trial  court, 
that  is,  whether  or  not  an  Irregularity  of  lt» 
receiver  In  tbe  execution  of  tbe  order  of  sale, 
such  as  tbe  failure  to  appraise  eadi  and  ev- 
ery item  of  the  property  and  to  sell  tbe 
same  in  parcels,  was  a  sufficient  Justification 
for  tbe  court  to  refuse  to  confirm  the  sale. 
It  will  be  recalled  that  the  decree  of  fore- 
closure directed  that  all  of  the  property  ex- 
cept real  estate  should  be  sold  without  ap- 
praisement Tbe  trial  court  was  in  a  modi 
better  position  to  Judge  than  this  court  is 
now  to  determine  whether  or  not  It  would 
have  have  been  advantageous  to  sell  the 
property  In  parcels,  rather  than  in  one  lot, 
and  whether  or  not  a  failure  of  the  recover 
to  have  each  item  of  the  property  separately 
appraised  was  an  Injury  to  complainants. 
Tbe  matters  objected  to,  except  tbe  f^ore 
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to  appraise,  were  Irregularities  In  the  ezecn- 
tlon  of  the  order  of  sale.  By  conflrmlng  the 
sale  the  trial  court  ratified  and  approved 
them,  as  It  had  both  the  power  and  the 
right  to  do.  The  objections  and  the  motion 
to  confirm  were  addressed  largely  to  the  dis- 
cretion of  the  trial  court,  and  in  the  absence 
of  an  abnse  of  this  discretion  the  appellate 
court  would  not  be  justified  In  disturbing  the 
order  of  confirmation.  Sparks  v.  First  Na- 
tional Bank  of  Lawton,  21  Okl.  827,  97  Pac. 
676.  No  showing  was  made  in  the  evidence 
offered  at  the  bearing  had  upon  the  objec- 
tions to  the  confirmation  that  spedflc  injury 
resulted  to  the  complainants,  as  a  result  of 
the  failure  of  the  receiver  to  conduct  the  sale 
In  exact  compliance  with  the  order  of  sale, 
and  in  the  absence  of  such  showing  we  in- 
dulge the  presumption  that  no  Injury  resulted 
therefrom. 

At  the  hearing  had  on  the  objections  to 
the  confirmation,  these  matters  were  called 
to  the  attention  of  the  trial  court,  and,  after 
hearing  the  testimony.  It  approved  the  sale  as 
made  by  the  receiver,  although  it  was  not 
made  in  strict  compliance  with  the  order  of 
sale. 

A  careful  examination  of  the  record  falls 
to  convince  us  that  the  trial  court  was  wrong 
In  overruling  the  objections  to  the  return  of 
sale  and.  in  ordering  the  same  confirmed. 

We,  therefore,  conclude  that  the  order  ap- 
pealed from  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 

On  Blearing. 

WEST,  C.  Plaintiffs  in  error  have  filed 
petition  for  rehearing,  and  urge  as  the 
grounds  therefor  that  the  court  erred  in  as- 
suming in  the  opinion  filed  herein  that  the  de- 
cree of  sale  embraced  the  franchise  and 
tools;  and,  second,  because  the  court  in  its 
Judgment  directed  the  sale  of  the  franchise 
In  contravention  of  section  1357,  Rev.  Laws 
1910.  Upon  the  first  proposition  we  have 
carefully  examined  the  record,  and  find  that 
the  mortgages  and  deeds  of  trust  sued  on  in 
this  case  by  specific  terms  covered  the  fran- 
chise of  the  plaintiff  in  error  Oklahoma  Un- 
ion Traction  Company,  and  that  the  judg- 
ment foreclosing  the  lien  upon  the  mortgaged 
property  undertook  to  follow  the  language  of 
the  mortgage  and  deed  of  trust  In  the  fore- 
closure, and  is  sufildently  broad  to  cover  all 
the  property  of  every  character  and  kind  be- 
longing to  the  Oklahoma  Union  Traction 
Company,  plaintiff  in  error,  as  conveyed  in 
their  mortgage  and  deed  of  trust  including 
the  franchise.  Section  1357,  Rev.  Laws  1910, 
is  as  follows: 

"1357.  Corporation  may  Redeem  Its  Fran- 
ohue.  The  corporation  may  at  any  time  within 
one  year  after  such  sale  redeem  the  franchise  by 
paying  or  tendering  to  the  piirchaser  thereof 
the  sum  paid  therefor,  with  twelve  per  cent,  in- 
terest thereon,  but  without    *    •    •    allowance 


for  the  toll  wliich  lie  may  in  tbo  meantime  have 
received;  and  upon  such  payment  or  tender  the 
franchise  and  all  the  rights  and  privileges  there- 
of revert  and  belong  to  the  corporation,  as  if  no 
such  salo  had  been  made." 

It  will  be  noted  that  this  section  is  a  part 
of  article  11,  c  15,  which  undertakes  to  pro- 
vide a  remedy  to  subject  the  franchise  of  a 
corporation  to  the  payment  of  an  execution 
debt,  and  that  said  article  deals  only  with 
the  mode  of  procedure  in  levying  an  execution 
upon  the  franchise  of  corporations,  while  in 
the  instant  case  the  plaintiff  in  error  the  Ok- 
lahoma Union  Traction  Company  had,  by 
spedflc  contract,  mortgaged  this  asset  of  the 
corporation ;  and  we  are  of  the  opinion  that 
the  court  in  foreclosing  said  lien  tinder  the 
terms  of  said  mortgage  would  deal  with  this 
asset  of  the  corporation  in  the  manner  as 
other  projjcrty  conveyed  in  said  mortgage 
and  deed  of  trust,  and  that  this  action  of  the 
statute  would  not  apply. 

Finding  no  reason  for  a  different  conclu- 
sion than  that  reached  In  the  original  opinion  ^ 
filed  herein,  we  are  convinced  that  that  opin- 
ion should  be  adhered  to,  and  the  rehearing 
denied. 

PER  CURIAM.    Adopted  In  whole. 


(66  Oki.  us> 
JOHNSON  et  aL  V.  ALEXANDER. 
(No.  4936.) 

(Supreme  Conrt  of  Oklahoma.     Aug.  8,  1917. 
Rehearing  Denied  Oct  17,  1917.) 

tSyllatiu  ly  the  Oomrt.) 

1.  Indians  «=5>13— Action  to  Cancbi,  Cow- 
veyancx  —  minobitt  ok  au.otteb  —  bvi- 
DENOB— Census  Card. 

In  an  action  to  cancel  conveyances  on  an 
allotment  on  account  of  the  minoilty  of  the 
allottee  at  the  time  of  the  execution  of  such 
conveyances,  the  "census  card"  of  the  allot- 
tee is  not  competent  evidence  on  the  question 
of  age  of  such  allottee,  unless  it  affirmatively 
appears  from  the  card  itself,  or  by  the  certifi- 
cate of  the  proper  office,  that  the  "census  card" 
constitutes  the  complete  "enrollment  record" 
of  such  allottee. 

2.  Appeal  and  Ebbob  «=3>1S1,  281(1)— Con- 
bidebation  of  objections  —  motion  fob 
New  TbiaI/— Waiver. 

Objections  and  questions  not  timely  made 
and  raised  in  the  trial  of  a  cause  and  presented 
to  the  trial  court  will  not  be  considered  on  ap- 
peal, nor  will  objections  which  were  not  raised 
and  presented  in  a  motion  for  a  new  trinl  be 
considered  on  appeal,  but  such  objections  will  be 
deemed  to  have  been  waived  by  the  party  seek- 
ing to  take  advantage  of  them. 

3.  APPEAt  AND  Ebeob  ©=»1010(t)— Review— 
Admission  of  Incompetent  Evidence. 

A  judgment  rendered  in  a  cause  that  was 
tried  to  the  court  without  the  intervention  of 
a  jury  will  not  be  disturbed  on  account  of  the 
admission  of  incompetent  evidence  where  there 
is  sufficient  competent  evidence  to  support  sucli 
judgment,  and  where  it  does  not  affirmatively 
appear  tliat  the  judgment  was  based  on,  or  af- 
fected by,   the  incompetent  evidence. 


«:;sFor  other  cases  see  ume  topic  and  KBT-NUMBER  In  all  Key-Numbared  DlgesU  and  Indszas 
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4.  INFAKTB  «=a88— Majoktit  Pbndiro  Ao 
tioN— Effect. 
Where  an  action  is  pending  in  the  name  of 
tlte  minor  by  next  friend,  and  during  the  pen- 
dency of  said  cause  the  minor  attains  his  ma- 
jority, such  action  doea  not  abate,  nor  is  the 
attaining  of  majority  by  such  minor  cause  for 
dismissal  of  the  action,  and  a  motion  to  dis- 
miss upon  that  ground  is  properly  overruled. 

6.  Indians  ®=>27(0)— Cancbulation  of  Con- 
veyance—Agb— Evidence. 
The  order  of  a  probate  court  discharging  a 
guardian  on  the  ground  that  the  ward  had 
reached  his  majority  is  not  competent  evidence 
to  establish  the  age  of  such  ward  in  a  subsequent 
action  to  cancel  conveyances  of  his  lands  exe- 
cuted after  such  order  of  discharge. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Oourt,  Hughes  County; 
John  Oaruthers,  Judge. 

Action  to  quiet  title  by  Willie  Alexander, 
by  his  next  friend,  Izora  Lee,  against  J. 
Coody  Johnson,  Cortland  L.  Long,  and 
others,  with  croas-petltlon  by  defendant. 
Long.  Default  judgmtent  rendered  on  cross- 
petition  against  plaintiff  was  vacated  on  his 
motion,  and  there  was  judgment  for  plaintiff 
on  the  merits,  and  defeodants  bring  error. 
Affirmed. 

See,  also,  153  Paa  627. 

John  W.  WlUmott  and  J.  A.  Baker,  both  of 
Wewoka,  for  plaintiffs)  In  error.  Blanton  & 
Andrews  and  J.  I).  Thompson,  all  ctf  Pauls 
Valley,  for  defendant  In  error. 

PRTOR,  C.  This  action  was  commenced 
In  the  district  court  of  ilughes  county  on  the 
8th  day  of  October,  1009,  by  Willie  Alexander 
by  his  next  friend,  Izora  Lee,  defendant  in  er- 
ror, against  the  plaintiffs  in  error  to  quiet 
title  on  certain  lands,  lying  In  Hughes  county, 
of  the  said  Willie  Alexander,  by  having  de- 
clared void  certain  deeds  and  conveyances 
purported  to  convey  said  lands  to  the  plain- 
tiffs in  error.  The  parties  will  be  referred 
to  as  plaintiff  and  defendants  as  they  appear- 
ed in  the  trial  court 

The  plaintiff,  Willie  Alexander,  is  a  Creek 
freedman  duly  enrolled  as  such,  and  bad 
allotted  to  him  his  proportionate  share  of  the 
lands  of  said  nation — the  land  In  controver- 
sy. The  ground  for  having  declared  void  the 
conveyances  executed  by  him  to  the  defend- 
ants was  that  the  said  Willie  Alexander, 
allottee,  was  a  minor  at  the  time  of  the  exe- 
cntlon  of  the  said  deeds  and  conveyances. 

The  only  Issue  tried  in  the  court  below 
was  the  issue  ot  the  age  of  the  said  plaintiff, 
Willie  Alexander,  at  the  time  of  the  execu- 
tion of  said  conveyances.  The  defendant 
Cortland  L.  Long  filed  a  cross-petition  claiiu- 
ing  to  be  the  owner  of  said  lands  and  asking 
for  the  possession  of  the  same.  On  the  30th 
day  of  March,  1911,  a  default  Judgment  was 
rendered  on  cross-petition  of  defendant  Cort- 
land L.  Long  against  the  plaintiff,  Willie 
Alexander,  and  in  favor  of  the  defendant 
Cortland  L.  Long,  declaring  the  said  Long 


to  be  the  owner  and  entitled  to  Oie  Im- 
mediate pofBesslon  of  said  land.  On  the  30th 
day  of  October,  1911,  plaintiff,  WUlle  Alex- 
ander, filed  a  motion  to  have  the  said  default 
judgment  vacated  and  set  aside,  and  the 
court,  after  taking  the  consideration  of  said 
motion  under  advisement,  rendered  its  judg- 
ment on  the  2d  day  of  February,  1912,  vacat- 
ing and  setting  aside  said  judgment.  On  the 
lOth  day  of  April,  1912,  the  cause  came  on 
for  hearing  upon  Its  merits  between  all  the 
parties  to  said  action,  and  the  court  after 
hearing  said  cause  took  the  same  under  ad- 
visement and  rendered  Its  judgment  on  the 
28th  day  of  September,  1012,  in  favor  of  the 
plaintiff,  Willie  Alexander,  and  agulnst  the 
defendants,  canceling  and  decreeing  that  all 
of  the  conveyances  executed  by  the  said 
plaintiff  were  null  and  void  for  the  reason 
that  the  said  plaintiff,  allottee,  was  a  minor 
at  the  time  of  the  execution  of  the  same. 
From  this  judgment  the  defendants  appeal 
to  this  court. 

The  defendants  make  the  f<rtlowlng  as- 
signments oil  error  upon  which  they  contend 
this  cause  should.be  reversed:  (1)  That  tlie 
court  erred  In  vacating  its  formler  judgment. 
(2)  That  the  court  erred  In  not  dismissing 
the  acticm  when  it  appeared  during  the  prog- 
ress of  the  trial  that  the  plaintiff,  WUlie 
Alexander,  had  reached  his  majority.  (^ 
That  the  court  erred  in  admitting  incompe- 
tent evidence  offered  in  bdialf  of  the  plalii- 
tiff.  (4)  That  the  court  erred  in  excluding 
competent  evidence  offered  in  behalf  of  tbe 
defendant.  These  assignments  of  error  will 
be  considered  in  the  order  above  set  out. 

[2]  1.  It  Is  contended  .by  the  defendants 
that  the  judgment  of  the  court  vacating  and 
setting  aside  its  former  judgment  Is  erro- 
neous, and  this  cause  should  be  reversed  for 
that  reasojk  This  assignment  of  error  Is  not 
cont^alned  In  the  defendants'  motion  for  a 
new  trial,  and  was  not  presented  to  the 
court  below  In  urging  a  new  trial  of  said 
cause.  This  court  on  appeal  will  not  consider 
errors  assigned  here  which  were  not  present- 
ed in  a  motion  for  a  newt  trial  to  the  trial 
court  ilasouer  et  al.  v.  Bell,  20  OkL  618. 
95  Pac.  239,  18  L.  R.  A.  (N.  S.)  166;  Boston 
Loan  4  Trust  Co.  v.  Organ  et  al.,  53  Kan. 
386.  36  Pac.  733-736;  SarUs  v.  Hawk  et  at. 
148  Pac.  1030;  Walton  et  al.  v.  Kennamer. 
:HS  Okl.  629,  136  Pac.  584.  But  in  order  to 
avoid  the  force  and  effect  of  the  above  rule 
the  defendants  contend  that  the  question  is 
jurisdictional ;  that  the  proceeding  to  vacate 
said  judgment  was  not  sufficient  to  give  the 
trial  court  jurisdiction  to  hear  and  determine 
whether  or  not  the  former  judgment  should 
be  set  aside  and  vacated,  and  for 'that  reason 
it  was  not  necessary  to  present  this  question 
to  the  trial  court  in  the  nu)tlon  for  a  new 
trial.  The  pleading  filed  by  the  plalntlCt  to 
have  said  judgment  set  aside  la  designated 
a  motion.    This  motion  contained  all  the  es- 
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sentlal  allegations  and  requisites  of  a  peti- 
tion, while,  designated  a  motion  in  substance, 
it  1b  a  petition.  In  determining  tlie  legal 
effect  of  a  pleading,  the  court  will  consider 
the  substance  and  not  the  form.  It  Is  the 
contention  of  the  defendants  that  the  pro- 
ceeding for  vacating  the  Judgment  prescribed 
by  the  statute  Is  that  a  petition  must  be 
filed  and  a  summons  Issued  thereunder  the 
same  as  In  an  original  action.  The  defend- 
ants were  served  with  written  notice  of  the 
bearing  to  vacate  and  api>eared  and  contested 
the  same  on  trial  thereof,  without  making 
any  objection  to  the  mode  of  summons  or  the 
form  of  proceeding.  In  the  pleading  the 
plaintiff  specifically  alleges  the  grounds  up- 
on which  he  relies  to  have  said  Judgment 
vacated  which  are  raflSdent  in  law. 

It  is  the  further  contention  of  the  defend- 
ants that  the  verification  of  the  plalntlfCs 
pleadings  to  have  said  Judgment  set  aside  Is 
defective.  None  of  these  objections  were 
raised  and  urged  at  the  bearing  of  said  mo- 
tion. The  defendants  seemed  satisfied  with 
the  proceedings  on  hearing  thereof  to  vacate 
said  Judgment.  Having  failed  to  properly  at- 
tack the  proceedings  In  the  trial  court  and 
the  method  of  bringing  them  In  court,  they 
will  be  deemed  on  appeal  to  have  waived  the 
same,  unless  the  proceedings  were  wholly  In- 
snffldent  to  give  the  trial  court  jurisdiction. 
The  proceedings  were  sufficient  in  law  to  give 
tbe  trial  court  jurisdiction  to  hear  and  de- 
termine the  same  and  therefore  will  not  be 
disturbed  here.  Doughty  v.  Funk,  24  Okl.  312, 
103  Pac.  634;  Emery  v.  Bennett,  97  Kan.  490, 
155  Pac.  1075;  Spauldlng  v.  Thompson,  159 
Pac.  500. 

[4]  2.  It  Js  the  contention  of  the  defend- 
ants that  tbe  court  erred  In  not  dismissing 
Bald  cause  when  It  was  disclosed  by  the  evi- 
dence during  the  trial  that  the  plaintiff  had 
reached  his  majority.  The  rule  seems  to  be 
-well  established  that  where  an  action  Is  com- 
menced by  a  minor,  by  his  next  friend  or 
guardian,  and  the  minor  reaches  his  majori- 
ty during  the  pendency  of  the  cause,  the 
cause  does  not  abate,  and  the  arriving  at  ma- 
jority by  the  minor  is  not  grounds  for  dis- 
missal of  said  cause.  Bernard  v.  Pittsburg 
Coal  Co.,  137  Mich.  279,  100  N.  W.  396;  22 
Cyc.  671. 

The  proper  procedure  seems  to  be  in  the 
case  where  a  minor  becomes  of  age  during 
the  pendency  of  the  cause  to  strike  the  name 
of  the  guardian  or  next  friend  from  the  rec- 
ord and  leave  the  cause  standing  in  the  name 
of  tbe  minor,  but  under  the  above  authori- 
ties if  this  is  not  done  It  is  a  mere  irregu- 
larity which  does  not  affect  the  substantial 
rights  of  the  other  party,  and  therefore  not 
prejudicial  error.  No  doubt,  where  It  is 
made  to  affirmatively  appear  to  the  court 
tbat  It  would  materially  affect  the  substan- 
tial rights  of  tbe  defendants  to  allow  the 
cause  to  proceed  by  the  next  friend  after  the 
minor,  plaintiff,  bad  reached  his  majority, 
it  would  be  the  duty  of  the  court  to  require 


the  plaintiff  to  continue  tbe  prosecution  of 
tbe  suit  in  bis  own  name. 

Tbe  only  objection  made  by  the  defendants 
to  tbe  cause  proceeding  in  the  name  of  tbe 
minor  by  next  friend  upon  tbe  evidence  dis- 
closing tliat  the  minor  had  reached  bis  ma- 
jority was  the  presenting  of  a  motion  to  dis- 
miss. The  trial  courts  are  only  required  to 
pass  upon  the  objections  and  questions  prop- 
erly made  and  presented,  not  those  that 
might  properly  have  been  made,  as  tbe  ac- 
tion did  not  abate  upon  the  minor's  attain- 
ing bis  majority,  and  the  same  was  not 
grounds  for  the  dismissal  of  said  cause,  tbe 
trial  court  correctly  applied  the  law  la  over- 
ruling the  motion  to  dismiss. 

[1]  3.  Tbe  defendants  contend  tbat  the 
court  erred  in  admitting  over  tbe  objections 
of  tbe  defendants  Incompetent  evidence  of- 
fered by  tbe  plaintiff.  The  specific  complaint 
In  this  regard  Is  to  the  admission  on  the 
question  of  the  age  of  plaintiff  .the  "census 
card"  of  the  said  allottee.  Section  3,  Act 
Cong.  May  27,  1908  (35  Stat  313,  c.  199), 
makes  the  "enrollment  records''  of  the  Blve 
Civilized  Tribes  conclusive  as  to  age  concern- 
ing transactions  transpiring  after  tbe  takbig 
effect  of  said  act.  While  the  "census  card" 
may,  in  many  Instances,  contain  the  "enroll- 
ment records,"  It  Is  not  the  "enrollment  rec- 
ords," and  is  not  admissible  in  evidence  as 
such  unless  it  appears  from  the  card  itself 
or  Is  affirmatively  shown  by  the  certificate  of 
tbe  Commissioner  of  the  Five  Civilized  Tribes 
that  the  "census  card"  constitutes  the  whole 
"enrollment  record.''  Scott  v.  Brakel,  43 
Okl.  655,  143  Pac.  510;  Sharshontay  v.  Hicks, 
No.  7525,  166  Pac.  881,  not  officially  reported. 
The  admission  of  this  card  was  erroneous, 
and  would  l>e  grounds  for  the  reversal  of 
this  cause  if  it  were  not  for  the  following 
reasons: 

[3]  This  Is  an  equitable  action  to  quiet  ti- 
tle, and  the  rules  of  evidence  and  procedure 
applicable  to  actions  in  the  nature  of  equi- 
table actions  govern  the  admission  of  evi- 
dence and  the  determination  of  its  force 
and  effect  In  an  equitable  action  which 
Is  always  tried  by  the  court  without  tbe 
intervention  of  a  jury,  the  admission  of 
Incompetent  evidence  Is  not  reversible  error, 
and  tbe  Judgment  of  the  trial  court  will  not 
be  disturbed  on  appeal,  unless  it  appears  that 
the  Judgment  is  based  upon  Incompetent  evi- 
dence or  the  result  is  affected  thereby,  where 
there  is  sufficient  competent  evidence  to  sus- 
tain such  judgment,  and,  further,  the  same 
will  not  be  disturbed  if,  after  excluding  the 
incompetent  evidence,  the  judgment  Is  not 
against  the  weight  of  the  competent  evidence. 
Gernert  v.  Griffin,  28  Okl.  733,  116  Pac.  430; 
Tobin  V.  O'Brleter,  16  Okl.  500,  85  Pac.  1121; 
Kennedy  v.  Pawnee  Trust  Co.,  .34  Okl.  140, 
126  Pac.  540.  The  reason  for  this  rule  Is,  It 
will  be  presumed,  unless  the  contrary  ap- 
pears, that  the  court  considered  only  compe- 
tent and  legal  evidence  in  arriving  at  its  con- 
clusion.   Gernert  v.  Griffin,  supra;   Geuiinel 
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V.  Fletcher,  76  Kan.  584,  92  Pac  713,  93  Pac. 
839;  McCready  v.  Crane,  74  Kan.  710,  88 
Pac.  748.  For  these  reasons  the  admission 
of  the  copy  of  the  rolls  filed  In  the  county 
clerk's  office  and  the  guardian's  b<Mid  was 
harmless  error. 

A  careful  examination  of  the  evidence  in 
the  record  discloses  that  the  Judgment  of  the 
lower  court  is  not  against  the  weight  of  the 
competent  evidence,  excluding  the  above  In- 
competent evidence. 

4.  The  defendants  complain  that  the  court 
erred  for  the  reason  that  the  court  excluded 
as  incompetent  a  certified  copy  of  the  pro- 
bate order  approving  the  final  report  of  the 
guardian  of  the  plalntlfF  and  discharging  said 
guardian  for  the  reason  that  the  ward  had 
reached  his  majority.  The  material  part  of 
this  order  is  as  follows : 

"Now  comes  on  for  approval  report  filed  by 
Kuardian  4 — 17—1006,  and  the  court  having  ex- 
amined the  same  being  fully  advised  doth  ap- 
prove same  and  discharge  said  guardian  as  ward 
18  of  age." 

The  order  bears  date  of  October  21,  1906. 
This  was  offered  in  behalf  of  the  defendants 
to  show  that  the  plaintlfC  had  reached  his 
majority  on  the  31sl  day  of  October,  1906. 
When  a  controversy  over  some  right  between 
parties  has  been  determined  by  Judicial  de- 
cree, the  law  considers  such  controversy  final- 
ly settled.  If  either  party  attempts  to  raise 
In  another  action  the  question  adjudicated  by 
the  former  Judgment,  the  former  Judgment  is 
admissible  in  evidence  to  prove  the  former 
adjudication,  and  is  conclusive  as  to  the  is- 
sues determined  by  It.  The  law  permits  only 
one  trial  on  an  Issue  between  the  same  par- 
ties and  their  privies.  But  a  Judgment  to  be 
binding  on  parties  mnst  be  a  Judgment  deter- 
minative of  some  issue  in  controversy  be- 
tween the  parties,  and  it  mnst  be  determina- 
tive of  some  Issue,  question,  dispute,  or  right 
which  the  law  recognizes  as  subject  to  final 
'determination  by  the  courts.  > 

[6]  While  the  age  of  the  minor,  in  a  pro- 
ceeding to  discharge  the  guardian  for  the 
reason  that  such  minor  had  attained  his  ma- 
jority. Is  subject  to  Judicial  determination  for 
the  purpose  of  discharging  the  guardian,  such 
Judgment  would  not  fix  the  minor's  age  for 
other  purposes.  Such  Judgment  is  not  the 
result  of  a  controversy  between  the  parties 
over  issues  such  as  the  law  requires  of  those 
Judgments  which  are  given  probative  value. 
The  order  discharging  the  guardian  is  not  a 
Judgment  resulting  from  a  contest  between 
the  parties  to  this  action  or  any  other  action 
or  between  any  parties  in  any  action.  It  Is 
an  order  procured  by  a  proceeding  ex  parte 
in  its  nature,  and  is  not  binding  or  compe- 
tent evidence  against  the  minor  in  an  action 
eonceming  his  subsequent  transactions.  It 
lacks  the  quality  of  finality  and  conclusive- 
ness which  those  Judgments  have  that  are 
admissible  in  evidence,  ^e  prindiAe  that 
such  order  is  not  competent  evidence  on  the 


questicm  of  age  of  a  minor  la  supported  by 
the  principle  announced  by  the  United  States 
'Supreme  Court  in  the  case  of  Mutual  Benefit 
Life  Insurance  Co.  v.  Tisdale,  91  U.  S.  238, 
23  L.  Ed.  314,  that  the  letters  of  administra- 
tion on  the  insured  estate  is  not  legal  evi- 
dence to  prove  the  death  of  the  insured  In 
an  action  brought  by  the  beneficiary  named 
In  the  policy.  By  analogy,  the  same  principle 
would  apply  to  this  case.  The  probate  court 
must  be  satisfied  that  a  party  is  dead  before 
It  can  grant  letters  of  administration  oa  his 
estate,  and  it  must  be  satisfied  that  the  mi- 
nor has  reached  his  majority  before  It  can 
make  an  order  discharging  the'  guardian. 
Both  are  conditions  precedent  to  the  making 
of  the  orders.  Therefore  there  was  no  error 
in  excluding  said  order. 

Neither  is  the  exclusion  of  the  testimony  of 
3.  Goody  Johnson  error  offered  apparently 
for  the  purpose  of  Impeaching  certain  testi- 
mony of  Willie  Alexander.  A  party  seeking 
to  impeach  a  witness  on  the  ground  that  be 
has  made  statements  contradictory  to  his  ev- 
idence must  first  lay  a  foundation  by  asking 
definitely  the  witness,  if  he  did  not  make  con- 
trary statements,  fixing  the  time,  place,  and 
person  to  whom  the  statements  are  supposed 
to  have  been  made.  If  the  witness  expressly 
denies  making  such  statements,  then  the  Im- 
peaching witness  must  be  asked  whether  or 
not  the  witness  made  such  statements.  This 
must  be  done  with  such  clearness  and  defl- 
niteness  as  to  prevent  confusion  and  give 
both  witnesses  a  thorough  understanding  as 
to  the  time,  place,  and  occasion  and  state- 
ments puri>orted  to  have  been  made.  It 
seems  that  these  requirements  were  not  m^ 
by  defendants.  Farther,  before  this  court 
can  consider  the  exclusion  of  paiticular  tes- 
timony to  determine  whether  or  not  there 
was  error,  the  records  must  disclose  what 
that  testimony  would  have  been  if  admitted. 
It  does  not  appear.  Farmers'  Product  & 
Supply  Ca  T.  Bond,  161  Pac.  181,  and  caace 
dted. 

The  Judgment  of  the  lower  court  should  bt 
afilrmed. 

PSSR  OtTRIAM.    Adopted  In  whola 

""""^  (M  0,t,    MS) 

MARTIN  T.  FORD  MOTOR  CO.  et  aL 

(No.  8202.) 

(Supreme  Court  of  Oklahoma.    Nov.  28,  ISia. 

Behearing  Denied  Oct  8,  1917J 

(Byttaiua  iy  ilie  Court.) 

1.  FkAUD  «=»47— SUFnCIKWCT  o»  Pehtioit^ 
Daicaob. 

A  petition  attempting  to  {dead  a  cause  of 
action  for  fraud  and  deceit,  which  fails  to 
show  any  damage  resultinK  to  plaintiff  from  such 
alleged  fraudulent  acts,  does  not  state  a  cause 
of  action. 

2.  Fraud  «=»41— StranontWOT  or  PETtnoN— 
Caoss  of  Action. 

The  amended  and  supplemental  petition  ex- 
amined, and  held,  that  the  same  does  not  state 
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a  caaae  of  action,  and  that  tlie  action  of  the 
trial  court  in  aostaining  a  demurrer  thereto  waa 
proper. 

Commissioners'  Opinion,  Division  Vo.  4. 
Error  from  District  Ck)nrt,  Oklahoma  Coun- 
ty ;  Edward  Dewes  Oldfleld,  Judge. 

Action  by  H.  H.  Martin  against  the  Ford 
Motor  Company  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Morgan  &  Deupree,  of  Oklahoma  City,  for 
plaintiff*  In  error.  Vaught  *  Brewer  and 
John  H.  Halley,  all  of  Oklahoma  Caty,  for 
defendants  In  error. 

EDWARDS,  C.  The  only  question  In  this 
appeal  Is  whether  or  not  the  amended  and 
supplemental  petition  filed  by  plaintiff  In  er- 
ror, plaintiff  below,  states  a  cause  of  action. 
The  lower  court  sustained  a  demurrer  there- 
to. The  plaintiff  elected  to  stand  upon  said 
amended  and  supplemental  petition,  and  re- 
fused to  plead  further.  Judgment  was  en- 
tered for  defendant,  and  the  plaintiff  brings 
the  case  to  this  court  by  transcript  The 
amended  and  supplemental  petition  Is  quite 
lengthy,  but  a  synopsis  of  the  allegations  Is 
about  as  follows:  That  on  the  28th  day  of 
June,  1915,  the  plaintiff  was  the  owner  of  and 
entitled  to  the  possession  of  certain  real  estate 
which  had  theretofore  been  mortgaged  by 
plaintiff  and  one  FIndlay,  lessee  of  said  real 
estate,  to  one  Milnor,  to  secure  a  debt  In  the 
sum  of  $16,800.  That  said  mortgage  had  been 
foreclosed  by  said  mortgagee,  which  foreclo- 
sure suit  plaintiff  herein  had  contested  on  the 
ground  that  said  Findlay  was  primarily  lia- 
ble, and  all  resources  of  the  said  Findlay 
should  be  exhausted  before  the  said  proper- 
ty  of  plaintiff  would  be  liable.  That  said 
foreclosure  suit  had  been  appealed  to  the  Su- 
preme Court  of  this  state  as  No.  5733  (152 
Pac  388)  in  that  court  and  was  then  pend- 
ing. That  on  or  about  the  27th  day  of  June, 
1915,  the  defendants  Cummings  and  Holt  en- 
tered Into  oral  negotiations  with  plaintiff  to 
procure  a  quitclaim  deed  to  said  real  estate. 
That  plaintiff  advised  said  defendants  of  the 
condition  of  the  litigation  Involylng  said 
mortgage  pending  in  the  Supreme  Court,  and 
Informed  the  said  defendants  that  he  would 
not  give  a  quitclaim  deed  to  said  property  if 
he  would  thereby  lose  his  right  to  defeat 
the  said  mortgage,  or  lose  his  Interest  in  the 
said  property  to  the  amount  of  said  mort- 
gage, nor  unless  he  could  still  retain  his 
right  to  defeat  the  said  mortgage.  That 
plaintiff  was  thereupon  Informed  by  said  de- 
fendants that  they  were  willing  to  give  him 
the  sum  of  $950  for  a  quitclaim  deed,  and 
that  by  making  said  quitclaim  deed  plaintiff 
would  lose  none  of  his  rights  In  said  litiga- 
tion pending  In  the  Supreme  Court,  and  that 
if  he  could  defeat  said  mortgage  he  would 
still  have  the  Interest  In  said  property  at 
least  equal  to  the  amount  of  the  said  Milnor 
notes  and  mortgages,  with  Interest.  That 
the  said  defendants  had  already  negotiated 
167  P.— 63 


with  the  said  Milnor  to  purchase  the  said 
notes  and  mortgages  and  judgment  Involved 
in  said  ai4>eal  In. the  Supreme  Court,  and 
knew  that  If  ^ey  should  purchase  the  Inter- 
est of  the  said  Milnor  as  aforesaid,  and 
should  receive  from  plaintiff  a  qultdaln^ 
deed,  that  they  would  thereby  secure  all  of 
the  title  to  said  property,  and  would  cchd- 
pletely  exclude  plaintiff  from  any  right,  title, 
or  Interest  therein.  That  the  said  defend- 
ants did  not  inform  plaintiff  of  their  negotU 
atlons  with  the  said  Milnor,  and  If  plaintiff 
had  known  of  such  negotiations  he  would 
not  have  executed  and  delivered  said  qul^ 
claim  deed.  That  the  said  quitclaim  deed 
was  executed  and  delivered  by  plaintiff  with 
the  understanding  that  the  plaintiff  would 
retain  his  right  to  save  his  Interest  In  said 
property  to  the  extent  of  said  notes  and 
mortgages,  and  In  Ignorance  of  the  fact  that 
the  said  Holt  and  Cummings  had  already 
negotiated  with  the  said  Milnor  for  the  pur- 
chase thereof,  and  that  said  deed  would  c<m- 
vey  all  the  Interest  of  plaintiff  In  said  prop- 
erty to  the  said  Cummings.  That  It  was  un- 
derstood and  orally  agreed  that  the  said  deed 
was  to  remain  In  the  Western  National  Bank 
until  about  the  6th  day  of  July,  when  plain- 
tiff should  call  and  get  the  sum  of  $950,  and 
that  said  deed  should  then  be  delivered  to 
Cummings.  That  on  or  about  the  3d  day  of 
July  plaintiff  notified  the  defendant  Holt 
that  he  did  not  want  him  to  deliver  the  said 
deed  or  accept  the  said  sum  of  $950,  and  de- 
manded a  return  of  the  deed  from  said  Holt, 
which  was  refused  by  him  and  the  deed  . 
delivered  to  Cummings,  who  immediately 
placed  the  same  on  record.  That  the  plain- 
tiff allowed  the  said  purchase  price  to  re- 
main In  said  bank  until  the  17th  day  of  Ju- 
ly, trying  to  Induce  the  defendants  to  pay 
the  same  back  to  Cummings  and  to  get  said 
deed  back  for  the  plaintiff,  and  that  on  said 
date  the  said  bank  delivered  to  plaintiff  the 
sum  of  $750  of  the  purchase  price.  That 
plaintiff  thereupon  tendered  to  the  said  Cum- 
ndngs  the  sum  of  $950,  and  demanded  a  re- 
turn of  said  deed  or  a  reconveyance  of  said 
property,  which  was  refused.  Plaintiff  ten- 
ders to  said  defendant  said  sum  and  de- 
mands a  reconveyance  of  said  property. 
That  thereafter  the  said  Cummings  filed  a 
motion  In  the  Supreme  Court,  setting  oat 
that  he  was  the  owner  of  all  the  Interest  In 
said  real  estate,  that  the  matters  Involved 
In  No.  5733  had  become  a  moot  question, 
and  praying  that  said  appeal  be  dismissed. 
That  the  property  Is  of  the  value  of  $30,000. 
Plaintiff  then  prays  that  said  quitclaim  deed 
be  canceled,  that  he  be  decreed  to  be  the 
owner  of  said  property  or  for  Judgment 
against  the  defendants  In  the  sum  of  $30,000, 
and  for  exemplary  damages.  A  copy  of  the 
deed  dated  July  1st  Is  attached. 

[1,2]  Does  the  foregoing  petition  state  a 
cause  of  action  good  as  against  general  de- 
murrer? An  examination  of  the  petition 
discloses  that  plaintiff  has  ftdled  to  set  out 
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any  damage  resnlting  to  talm  from  the  al- 
leged frandnlent  acts.  He  alleges  that  he 
was  not  Informed  that  Cummlngs  and  Holt 
were  negotiating  with  Mllnoi^  for  the  pur- 
chase of  the  notes,  mortgages,  and  judg- 
ments, and  that  such  fact  was  concealed 
from  him. by  Cummlngs  and  Holt,  and  If  he 
had  known  of  such  fact  he  would  not  have 
made  the  quitclaim  deed.  We  do  not  per- 
ceive how  this  would  be  material  as  a  basis 
for  an  action  for  fraud  and  deceit,  since 
Cummlngs  as  assignee  could  take  no  great- 
er interest  in  the  notes,  mortgages,  and  Judg- 
ment than  Mllnor,  the  assignor,  had.  It  is 
true  that  plaintiff  follows  this  up  with  an 
allegation  that  Cummlngs  thereafter  ffled  a 
motion  In  the  Supreme  Court  setting  out 
tttat  be  was  the  owner  both  of  the  interest 
of  Milnor  and  Martin  in  the  matters  involved 
In  cause  No.  6733  In  said  Supreme  Court, 
and  that  therefore  only  a  moot  question  was 
before  the  Supreme  Court,  but  plaintiff  does 
not  allege  that  this  motion  was  ever  acted 
upon  by  the  Supreme  Cburt,  or  that  he  suf- 
fered any  damage  by  reason  of  such  motion. 
The  mere  fact  that  defendants  did  not  dis- 
close to  plaintiff  their  negotiations  with  Mil- 
nor for  the  purchase  of  the  Judgment  ren- 
dered In  lus  favor  agaii)st  the  plaintiff  does 
not  of  Itself,  In  the  absence  of  an  allegation 
of  damage  resulting  therefnmi,  constitute 
actionable  fraud ;  nor  the  mere  fact  that  de- 
fendants later  died  a  motion  in  the  Supreme 
Court,  in  No.  6733,  setting  out  that  they  had 
purchased  the  title  of  the  real  estate  Involv- 
ed in  this  action  from  plaintiff  and  the  Judg- 
ment of  Milnor,  and  owned  all  the  interest 
of  both  plaintiff  and  Milnor  in  the  matter  in 
controversy,  rendering  the  matter  before  that 
court  a  mooi  question,  does  not  of  itself,  in 
the  absence  of  an  allegation  of  damage  re- 
sulting therefrom,  constitute  actionable 
fraud.  The  plaintiff,  to  state  a  cause  of  ac- 
tion, must  allege  some  damage  as  the  result 
of  such  acts  of  concealment.  It  is  not  al- 
leged that  plaintiff  was  deprived  of  his  right 
to  prosecute  his  appeal  to  a  final  determina- 
tion upon  the  merits,  nor  that  plaintiff  was 
deprived  of  any  right  or  any  Interest  in  the 
property  by  the  acts  or  concealment  of  the 
defendants.  Falling  to  do  this,  we  think  he 
falls  to  that  extent  to  state  a  cause  of  ac- 
tion. If  It  was  intended  by  the  plaintiff  that 
the  lower  court  or  this  court  should  take 
Judldal  knowledge  of  cause  No.  6733  (Mar- 
Un  V.  Milnor  et  al.,  152  Pac.  388.  not  yet 
officially  reported),  then  the  lower  court  at 
the  time  It  sustained  the  demurrer  and  ren- 
dered Judgment  from  which  this  appeal  Is 
taken  had  Judicial  knowledge  that  cause  No. 
5733  had  already  been  dismissed  in  the  Su- 
preme Court,  for  the  reason  that  the  case 
made  for  appeal  bad  not  been  served  upon 
the  necessary  parties  to  give  the  Supreme 
Court  jurisdiction,  and  had  not  been  certified 
for  use  as  a  transcript,  and  that  the  merger 
of  interest  of  Cummlngs  as  grantee  under 


the  quitclaim  deed  and  assignee  of  tbe  Judg- 
ment of  Milnor,  so  far  as  the  record  dis- 
closes, was  never  called  to  the  attention  of 
the  Supreme  Court,  and  sndi  merger  wmild 
have  been  entirely  immaterial  If  tbe  same 
had  been  called  to  Its  attention,  ginoe  under 
the  record  that  court  had  not  and  coold  noc 
acquire  jurisdiction  of  said  appeal. 

It  follows  that  the  Judgment  of  tbe  trial 
court  In  Bustalnlng  tbe  demurrer  to  Utt 
amended  and  supplemental  petition  was  cor- 
rect. 

The  cause  is  affirmed. 

PEB  CURIAM.    Adopted  in  wholei 


(66  Okl.  l«i 

SHAWNEE  NAT.  BANK  t.  POOU 
(No.  7628.) 

(Supreme  Court  of  Oklahoma.    Oct.  31.  1916. 
Behearing  Denied  Oct  9, 1917.) 

(SvOabus  by  the  Court.) 

1.  Appkai.  and  Errob  «=9l71(l)  —  Bxvnw  — 
Theobt  or  Cause. 

A  party  to  an  action,  having  presented  Ua 
case  or  defense  to  the  trial  court  upon  a  certain 
and  definite  theory,  is  bound  thereby  tbrooghoot 
the  subsequent,  stages  of  said  cause. 

2.  APraAL   AND   BSKOB  «=3l005(3)— RXTIXV— 

Weioht  of  Evidknce. 
Where  there  is  a  conflict  in  the  evidence  and 
the  issues  are  fairly  submitted  to  the  Jury  under 
proper  ingtructions  and  a  motion  for  new  trial 
IS  overruled,  this  court  will  not  disturb  the  ver- 
dict on  the  weight  of  evidence. 

Commissioners*  Opinion,  Division  No.  4. 
Error  from  District  C!ourt,  Pottawatomie 
County;  Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  D.  L.  Pool  against  the  Sbawnee 
National  Bank.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

Arrlngton  &  Arrbigton,  of  Tecumseh.  and 
Abernathy  &  Howell,  of  Oklahoma  CSty,  for 
plaintiff  in  error.  Baldwin  &  Carlton,  of 
Shawnee,  for  defendant  in  error. 

DE  GRAFFENRIEiD,  C.  This  was  a  salt 
instituted  by  plaintiff  against  the  defendant 
to  .recover  a  sum  of  money  as  usury,  and  sub- 
stantially alleges  that  on  January  4,  li)ll. 
plaintiff  was  indebted  to  defendant  in  tbe 
sum  of  $2,000,  at  which  time  the  plaintiff  ex- 
ecuted and  delivered  to  defendant  his  promis- 
sory note  for  $2,262  to  become  due  and  pay- 
able on  the  15th  day  of  October,  1911;  tbat 
the  $'.'C2  placed  in  said  note  was  Interest  and 
largely  in  excess  of  10  per  cent,  the  legal 
rate;  that  on  January  16, 1912,  said  note,  to- 
gether with  $238  additional  as  Interest  was 
paid  defendant  by  the  execution  of  a  deed  to 
defendant  to  real  estate  at  an  agreed  value 
of  $2,500.  Defendant  filed  its  amended  an- 
swer, denying  every  allegation  of  the  i)eti- 
tlon.  E>irther  answering,  defendant  admit.'* 
that  plaintiff  was  indebted  to  the  defends  nt 
for  $2,000,  but  denies  it  charged  the  $2G2  as 
interest  on  said  note,  and  denies  payment  of 
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the  note  or  any  interest ;  that  the  deed  was 
not  delivered  in  payment  of  said  note,  but  lu 
order  that  the  property  could  be  sold,  and 
the  proceeds  of  sale  to  be  credited  on  said 
note;  that  at  the  time  of  making  said  note 
for  $2,262  an  error  in  calculating  the  amount 
the  plaintiff  was  indebted  to  defendant  in 
the  sum  of  $180  was  made,  and  not  dis- 
covered UDtU  after  the  note  and  mortgage 
was  executed,  and  upon  the  discovery  the 
defendant  then  and  there,  in  the  presence  of 
and  with  the  consent  of  the  plaintiff,  placed 
a  credit  on  said  note  for  $1S0,  which  made 
said  note  the  amount  of  $2,082;  and  that 
therefore  the  note  was  not  usurious.  The 
cusowas  tried  to  Jury,  and  verdict  in  favor 
of  plaintiff  for  $524. 

[1]  In  the  brief  of  defendant  the  doctrine 
of  locus  ptenltentife  is  invoked;  that  is,  even 
if  the  defendant  charged  usury,  it  has  re- 
linquished its  claim  to  same  by  placing  a 
credit  of  $180  on  the  note  before  payment. 
This  theory  is  not  pleaded  by  defendant,  and 
neither  was  it  referred  to  in  the  trial  of  the 
case,  and  no  instruction  was  asked  to  cover 
this  theory.  In  its  amended  answer  defund- 
aut  alleged  the  $180  credit  was  made  to  cor- 
rect an  error  in  the  making  of  said  note,  and 
offered  its  evidence. upon  tills  theory,  insist- 
ing that  it  did  not  charge  usury.  In  the 
case  of  Home  ▼.  Okl.  State  Bank,  42  Okl.  37, 
139  Pac.  902,  the  court  in  the  syllabus  says: 

"A  party  to  an  action,  having  presented  his 
case  or  defense  to  the  trial  court  upon  a  cer- 
tain and  definite  theory,  is  bound  thereby  through- 
out the  s\ibscquent  stages  of  said  cause."  Wal- 
lace V.  KUlian,  40  Okl.  631.  140  Pac.  162 ;  Her- 
bert V.  Wagg  et  ah,  27  OkL  674,  117  Pac.  209; 
C,  R.  I.  &  P.  Ry.  Oo.  V.  McBee,  45  OU.  192, 
145  Pac.  331;  Bouton  v.  Carson,  152  Pac.  131. 

We  therefore  bold  that  the  defendant  can- 
not be  heard  to  advance  this  theory  In  this 
court. 

[2]  It  Is  earnestly  contended  by  the  de- 
fendant that  the  preponderance  of  the  evi- 
dence shows  that  there  was  no  usury  In  the 
note;  that  $180  was  added  to  and  placed  in 
the  note  by  mistake;  that  the  mistake  was 
discovered  and  corrected  by  crediting  tliu 
note  with  $180  In  the  presence  of  plaintiff 
before  the  note  was  delivered.  This  was  tes- 
tified by  Mr.  Jones,  cashier  of  the  bank.  On 
the  other  hand,  this  was  positively  denied  by 
plaintiff,  and  he  further  testified  that  be  paid 
to  defendant  the  full  face  of  the  note  by  his 
deed  to  defendant.  Counsel  for  defendant 
criticizes  certain  Instructions  of  the  court, 
but  we  think  the  instructions  fairly  and  cor- 
rectly cover  every  issue  presented  to  the 
court,  and  were  as  full  and  favoraUe  to 
the  defendant  as  it  could  ask.  Where  there  Is 
a  conflict  in  the  evidence  and  the  Issues  are 
fairly  submitted  to  the  Jury  under  proper 
Instructions,  and  a  motion  for  new  trial  la 
overruled,  this  court  will  not  disturb  the  ver- 
dict on  the  weight  of  evidence.  First  Bank 
of  Hoffman  v.  Harrison,  29  Okl.  302,  116 
pac.  789:  New  Slate  Grocery  Co.  v.  Wiles,  S2 


Okl.  87, 121  Pac.  252;  Strlckler  v:  Gitchel,  14 
OkL  623,  78  Pac.  94;  Kuhl  v.  Supreme  Lodge, 
18  Okl.  383,  89  Pac.  1126;  Armstrong,  Byrd 
&  Co.  v.  Crump,  25  OkL  452,  106  Pac  855 ; 
Jeffers  v.  Bensley,  28  OkL  619,  114  Pac. 
1101;  Smith  V.  BelL  44  OkL  370,  144  Pac. 
1058. 

Finding  no  error  In  'the  record,  the  Jn<te- 
ment  of  the  lower  court  Is  affirmed. 

PBH  CURIAM.    Adopted  in  whole. 


(64  Okl.  3M) 
PIONEER   TELEPHONE   ft   TELEGRAPH 
CO.  V.  STATE  et  al.    (No.  6464.) 

(Supreme  Court  of  Oklahoma.    Sept  25,  1917.) 

(SylUiiut  hv  the  Court.) 

1.  Telegeaphs  and  Telephones  «=333%— 
Rates— Reasonable  Value  or  Property. 

What  a  telephone  company  is  entitled  to 
demnnd  in  order  that  it  may  have  just  compen- 
sntion  is  a  fair  return  upon  th<e  reasonable  value 
of  its  property  as  a  going  concern,  as  distin- 
guished from  its  ph^-sicai  value  as  a  mere  naked 
plant  This  value  is  not  obtained  by  adding  up 
a  number  of  separate  items,  but  by  taking  a 
comprehensive  view  of  each  and  all  of  the  ele- 
ments of  property,  tangible  and  intangible,  in- 
cluding property  rishts,  and  considering  them 
all,  not  as  separate  things,  but  as  inseparable 
parts  of  one  harmonious  entity,  and  exercising 
the  judgment  as  to  the  value  of  that  entity. 

2.  Teleoraphs  and  Telephones  ^=333(1)  — 
Rates  —  Sinolb  Exchanob  —  Value  or 
Plant. 

Where,  In  a  rate  case  against  a  telephone 
company  whose  lines  extend  throughout  the 
state,  it  is  charged  that  the  exchange  rates  of  a 
single  municipality  are  unreasonable,  the  Corpo- 
ration Commission  in  finding  a  basis  for  the  ad- 
justment of  such  rate  should,  as  far  as  practi- 
cable, separate  the  valuation  of  the  toll  plant 
from  the  value  of  the  exchange  plant  and  equi- 
tably apportion  between  them  the  value  of  the 
property  used  in  common  in  giving  both  classes 
of  service. 

3.  Telegraphs  and  Telephones  ^=333(1)  — 
Rates— Depreciation  Pond. 

Where  the  evidence  shows  and  the  Commis- 
sion finds  that  the  plant  is  kept  in  a  high  state 
of  efficiency,  and  charges  are  made  in  rates 
for  the  purpose  of  counteracting  or  preventing 
depreciation  by  replacement  no  necessity  exists 
for  building  up  a  fund  to  be  used  for  the  pur- 
pose of  counteracting  purely  theoretical  depre- 
ciation. 

4.  Appeal  from  Corporation  Comuibsioit 
— conbtitdtional  provisions. 

Section  22,  art.  9,  Williams'  Constitution 
provides:  "In  no  case  of  appeal  from  the  Cora- 
mission,  shall  any  new  or  additional  evidence 
be  introduced  in  the  Supreme  Court.  *  •  • 
The  Supreme  Court  shall  have  jurisdiction,  on 
such  appeal,  to  consider  and  determine  the  rea- 
sonableness and  justness  of  the  action  of  the 
Commission  appealed  from,  as  well  as  any  other 
matter  arising  under  such  appeal:  Provided, 
however,  that  the  action  of  the  Commission  ap- 
pealed from,  shall  be  regarded  as  prima  facie 
just  reasonable,  and  correct ;  but  the  court 
ma^,  when  it  deems  necessary,  in  the  interest 
of  justice,  remand  to  the  Commission  any  case 
pending  on  appeal,  and  require  the  same  to  be 
further  investigated  by  the  Commission,  and 
reported  upon  to  the  court  (together  with  a 
certificate  of  such  additional  evidence  as  may 
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b«  tendered  before  the  Commission  by  any  party 
in  interest),  before  the  appeal  is  finally  decided. 

(Additional  BvlUbus  by  Bditorial  Btaff.) 

5.  Words  and  Phbabeb  —  "Going  Conckbn 

Valuk." 
The    term    "going    concern   valne"    simply 
means  tbe  value  of  the  plant  as  a  whole  upon 
which  the  company  is  Entitled  to  a  fair  return, 
as  distinguished  from  its  bare  physical  value. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Going 
Value.] 

Appeal  from  the  Corporation  Commission. 

Proceeding  by  the  State  of  Oklataoina  and 
James  W.  Bolen  against  tbe  Pioneer  Tele- 
phone &  Telegraph  Oompany.  From  an  or- 
der of  the  Corporation  Commission  fixing  a 
schedule  of  rates  for  exchange  service  In  the 
dty  of  Ada,  defendant  appeals.  Canse  re- 
manded to  Corporation  Commission  for  fur- 
ther investigation  and  report  and  for  a  re- 
turn of  the  record  to  Supreme  Court,  with 
certificate  of  such  additional  evidence  as  may 
be  tendered  before  the  Commission  within  60 
days  from  date  of  order. 

S.  H.  Harris,  Claude  Nowlin,  J.  R.  Spiel- 
man,  and  M.  S.  Singleton,  all  of  Olilaboma 
City,  for  plaintiff  In  error.  S.  P.  Freellng, 
.A.tty.  Gen.,  and  Jno.  B.  Harrison,  Asst.  Atty. 
Gen.,  for  defendants  in  error. 


ELANE,  J.  Tliis  Is  an  appeal  from  an  order 
of  the  Corporation  Commission  fixing  a  sched- 
ole  of  rates  to  be  charged  by  the  Pioneer  Tel- 
ephone &  Telegraph  Company  for  exchange 
service  in  the  dty  of  Ada.  At  the  time  the 
complaint  herein  was  filed  the  telephone  com- 
pany was  charging  for  exchange  service  at 
Ada  the  following  rates  per  month: 

For  business  single  line $2  50 

For  business  extension  line 1  00 

For  PBX  sets,  per  line 100 

For  residence  single  line 1  50 

For  residence  two-party  line 1  25 

For  residence  extension  sets 60 

Tbe  complainant  alleged  that  these  rates 
were  unreasonable,  and  prayed  tbe  Corpora- 
tion Commission  to  reduce  them  to  an  equi- 
table basis.  The  answer  of  the  defendant  spe- 
dflcaliy  denied  that  the  rates  charged  for 
exchange  service  in  the  dty  of  Ada  were  un- 
reasonable, and  alleged  that,  on  tbe  con- 
trary, said  rates  were  Inadequate  to  insure 
tbe  company  a  fair  return  upon  tbe  reason- 
able value  of  its  property  used  for  tbe  pur- 
pose of  giving  such  service.  Wherefore,  It 
prayed  to  be  permitted  to  increase  its  ex- 
change rates  in  tbe  dty  of  Ada  to  12.50  per 
month  for  single  line  business  telephones, 
|2  per  month  for  single  line  residence  tel- 
ephones, and  $1.50  per  month  for  two-party 
line  residence  telephones.  After  very  full 
hearings,  held  at  several  convenient  points  in 
tbe  state,  tbe  Corporation  Commission  pro- 
mulgated an  order  fixing  tbe  rates  to  be 
charged  per  month  as  follows: 


SV>r  business  single  line  phone |2  00 

For  business  extension  line 1  00 

For  business  PBX    line 1  00 

For  residence  single  line 100 

For  residence  two-party  line 75 

For  residence  extension  line 50 

This  order  is  tbe  one  here  for  review  in 
tbis  proceeding.  The  evidence  adduced  at 
the  trial  on  behalf  of  tbe  complainant  con- 
sisted of  certain  statistical  exhibits  prepar- 
ed by  the  company  and  filed  with  tbe  Cor- 
poration  Commission  for  its  information, 
which  purport  to  cover  all  details  of  the 
operation  of  the  telephone  exchange  of  the 
defendant  in  the  dty  of  Ada,  including  the 
value  of  its  entire  system,  and  the  compara- 
tive value  of  its  property  used  in  tbe  pub- 
lic service  at  Ada,  and  the  relation  between 
the  business  of  tbe  Ada  exchange  and  tbat 
of  tbe  telephone  company  as  a  whole.  Mr. 
George  P.  Player,  tbe  telephone  expert  and 
engineer  of  the  Corporation  Commisslcm,  ex- 
plained these  statistical  exhibits,  and  drew 
certain  expert  deductions  therefrom  as  to 
the  valuation  of  tbe  defendant's  proi)ert7, 
tbe  proportion  thereof  tbat  was  employed  for 
tbe  public  service  at  Ada,  and  tbe  returns 
thereon  received  by  tbe  company.  Tbe  evi- 
dence offered  in  behalf  of  the  company  con- 
sisted of  tabulated  statements  prepared  by 
tbe  company  for  this  particular  case,  wbich 
purported  to  constitute  a  complete  inven- 
tory of  its  property  connected  with  its  ex- 
change at  Ada;  also  all  property  in  or  im- 
mediately connected  with  the  Ada  exdiange 
tbat  was  used  in  connection  with  tbe  toll 
plant,  separating  in  the  schedule  the  proper- 
ty tbaf  was  used  for  toll  purposes  from  tbat 
used  for.  exchange  purposes.  These  tabulat- 
ed statements  were  supplemented  by  deduc- 
tions dravm  therefrom  by  the  company's  ex- 
perts and  engineers.  All  of  these  statements 
Introduced  In  evidence  by  the  respective  par- 
ties and  the  oral  evidence  of  tbe  experts  in 
relation  thereto,  together  with  tbe  elaborate 
findings  and  conclusions  of  tbe  Corporation 
Commission,  are  set  out  in  full  in  tbe  briefs, 
and,  with  arguments  of  counsel,  make  two 
quite  pretentious  volumes  of  353  and  liu 
pages,  respectively,  of  printed  matter.  From 
a  careful  study  of  this  mass  of  learning  and 
exi>ert  opinion  on  the  subject  of  telepbony 
and  rate  regulation,  we  gather  it,  tbat  there 
la  no  difference  of  opinion  between  counsel 
for  the  respective  parties  as  to  tbe  right  of 
tbe  telephone  using  Inhabitants  of  Ada  to 
have  a  reasonable  rate  fixed  by  the  telephone 
company  for  exchange  service  at  tbat  point, 
or  that,  on  the  other  band,  the  company  is 
entitled  to  demand  for  such  service  a  fair 
return  upon  the  reasonable  value  of  Its  prop- 
erty as  a  producing  factor  at  tbe  time  it  is 
being  used  by  the  public.  Both  parties  also 
seem  to  recognize  tbe  practical  necessity  for 
establishing  and  maintaining  lerd  rates  for 
exchange  services. 

Tbe  parties  being  in  accord  as  to  these 
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points,  we  will  confine  ourselves  as  nearly 
as  may  be  to  the  spedflc  elements  considered 
by  the  Commission  In  fixing  the  valuation  of 
the  plant  wblcli  counsel  contend  are  errone- 
ous. The  (Corporation  Commission,  it  ap- 
pears, proceeded  upon  the  theory  that  to  the 
value  of  the  property  devoted  to  the  giving 
of  czdiange  service  at  Ada  should  be  added 
a  proportionate  part  of  the  entire  value  of 
the  property  of  the  defendant  devoted  to  the 
furnishing  of  long-distance  or  toll  service  in 
the  entire  state;  in  other  wortls,  that  the 
total  value  of  the  property  devoted  purely  to 
exchange  service,  and  a  proportionate  part 
of  the  value  of  the  property  devoted  to  the 
giving  of  long-distance  or  toll  service,  would 
be  the  amount  upon  which  the  company  was 
entitled  to  returns  for  the  ftirnishlng  of  ex- 
change service,  and  that  to  the  revenues 
from  exchange  service  at  Ad:i  should  be  added 
all  revenues  derived  from  toll  service  in  and 
out  of  that  city.  The  reason  given  by  the 
Commission  for  this  basis  of  apiwrtionraent 
Is  that,  inasmuch  as  the  company  owns  and 
operates  as  a  whole  all  of  the  exchanges  and 
its  toll  plants  within  the  state,  and  the  reve- 
nues accruing  from  both  classes  of  service 
are  placed  to  the  credit  of  the  company,  and 
all  expenses  incident  to  the  maintenance  and 
operation  of  both  toll  and  exchange  plants 
are  paid  out  of  such  revenues,  the  toll  and 
exchange  properties  of  the  company  should 
be  regarded  as  Inseparable  factors  or  ele- 
ments in  the  general  property,  both  making 
a  single  industrial  and  commercial  entity. 
Upon  this  point  the  contention  of  counsel  for 
the  company  is  that,  In  passing  upon  the 
reasonableness  of  the  exchange  rates,  the 
value  of  the  property  devoted  to  the  giving 
of  exchange  service  should  be  separated  from 
the  value  of  the  property  devoted  to  giving 
toll  or  any  other  service  at  Ada,  and  that  In 
considering  this  value  of  the  Ada  exchange 
plant,  no  additions  should  be  made  thereto 
on  account  of  the  toll  property  within  the 
Ada  exchange  or  anywhere  else  in  the  state. 
[1]  Generally,  in  fixing  rates  for  a  tele- 
phone company  engaged,  in  furnishing  serv- 
ices throughout  the  state,  regard  must  be 
bad  at  the  outset  for  the  value  of  the  prop- 
erty of  the  company  as  a  whole.  If  the  re- 
turn on  the  value  of  the  property  as  a  whole 
is  found  to  be  reasonable,  it  then  becomes 
necessary  to  determine  whether  the  rate 
classifications  are  proper  and  reasonable  as 
between  the  various  classes  of  users  and  the 
different  communities  or  municipal  units 
served  within  the  state.  This  for  the  reason 
that  it  is  desirable  that  rates  as  a  whole  be 
made  uniform  and  rca.sonable  as  between  in- 
dividuals and  communities  of  the  same  class. 
Whilst  It  may  be  difficult  to  fix  rates  for  any 
particular  exchange  ba.sed  upon  the  actual  in- 
vestment In  that  exchange  at  any  given  time, 
it  is  conceivable  that  in  the  process  of  gen- 
eral rate  making  the  inhabitants  of  one  of 
the  municipal  units  connected  with  the  serv- 
ice system  as  a  whole  may  be  unreasonably 


discriminated  against.  This,  we  understand, 
it  is  alleged  Is  the  situation  at  Ada.  It  is 
merely  the  rate  for  exchange  service  at  Ada 
that  is  alleged  to  be  unreasonable,  and  the 
question  is.  What  elements  should  be  consid- 
ered in  ascertaining  the  value  of  the  plant 
for  the  adjustment  of  this  rate,  if  found  to 
be  unreasonable?  Generally,  when  rates  for 
a  specific  service  are  In  controversy,  there 
must  be  assigned  to  each  business  carried  on 
by  the  public  service  corporation  that  pro- 
portion of  the  total  value  of  the  property 
which  win  correspond  to  the  extent  of  its 
employment  in  that  business.  Simpson  v. 
Shepherd,  230  U.  S.  352,  33  Sup.  Ct.  729,  57 
L.  Ed.  1511,  48  L.  R.  A.  (N.  S.)  1151,  Ann. 
Cas.  1916A,  18.  The  rule,  as  applicable  to 
telephone  companies,  is  frequently  found 
stated  somewhat  as  follows:  In  order  that 
local  exchange  rates  may  be  reasonably  ad- 
Justed,  it  Is  desirable  that  as  far  as  possible 
they  shall  not  be  entangled  with  the  cost  of 
the  long-distance  service,  and  therefore  the 
valuation  of  the  toll  plant  should  be  separat- 
ed from  the  valuation  of  the  exchange  plant 
as  far  as  practicable.  Rejwrt  of  B.  C.  and 
William  B.  Jackson,  experts  to  the  Massa- 
chusetts Highway  Commission,  17  Mass.  H. 
C.  R.,  2  R.  11;  In  re  Application  of  South- 
em  Bell  Tel.  Co.  to  increase  rates  at  Wil- 
mington, N.  C,  11  N.  C.  C.  C.  R.  243;  In  re 
Application  of  Interurban  Tel.  Co.  for  au- 
thority to  Increase  rates,  6  Wis.  R.  C.  R.  647. 
Such  a  separation  of  investment  and  revenue 
and  expense  accounts  is  required  by  the  In- 
terstate Commerce  Commission  by  rule  as 
follows: 

"Accounts  should  show  fixed  capital,  operat- 
ing revenues,  and  operating  expenses  pertain- 
ing solely  to  any  exchange  or  toll  system  or  com- 
mon to  two  or  more  systems.  •  •  •  (a)  Tel- 
ephone companies  should  keep  their  fixed  capi- 
tal accounts  in  such  manner  as  will  enable  them 
to  show,  when  so  required  by  the  Commission, 
(1)  the  cost  of  fixed  capital  devoted  solely  to 
any  exchange  system,  (2)  the  cost  of  fixed  capi- 
tal devoted  solely  to  any  toll  system,  and  (8)  the 
cost  of  fixed  capital  used  in  common  by  two  or 
more  exchange  or  toll  systems. 

"(b)  The  classification  of  operating  revenues 
provides  separate  accounts  for  exchange  revenue 
and  for  toll  revenue.  Where  it  is  necessary  to 
apportion  the  revenue  between  these  accounts 
telephone  companies  should  be  prepared,  when 
so  required  by  the  Commission,  to  furnish  the 
basis  used  in  making  such  apportionn^ent. 

"(c)  Telephone  companies  should  keep  their 
opGrating  expense  accounts  in  such  manner  as 
will  permit  them  to  show,  when  so  required  by 
the  Commission,  (1)  the  operating  expenses  per- 
taining solely  to  any  exchange  system,  (2)  the 
operating  expenses  pertaining  solely  to  any  toll 
system,  and  (3)  the  operating  expenses  which 
arc  common  to  two  or  more  excnange  or  toll 
systems." 

[2]  We  therefore  conclude  that  where,  as  in 
the  case  at  bar.  It  is  charged  that  the  ex- 
change rates  of  a  single  municipality  are 
unreasonable,  the  Corporation  Commission  in 
finding  a  basis  for  the  adjustment  of  such 
rate  should,  as  far  as  practicable,  separate 
the  valuation  of  the  toll  plant  from  the  val- 
ue of  the  exchange  plant  and  equitably  ap- 
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portion  between  them  tbe  ralne  of  the  prop- 
erty used  In  common  in  giving  both  classes 
of  service.  But  by  this  we  do  not  wish  to  be 
understood  as  approving  the  conclusion 
reached  by  the  company,  its  counsel  and  ex- 
perts, as  to  the  comparative  value  of  the 
property  used  in  common  for  both  classes  of 
service.  In  apportioning  toll  line  property 
to  the  Ada  plant  they  adopt,  as  a  basis  for 
apportioning  the  value  of  the  property  used 
in  common  tbe  comparative  use  made  of  the 
common  switchboard.  This  switchboard  con- 
sists of  seven  sections,  three  of  which  are  de- 
voted to  caring  for  exchange,  and  four  for 
toll  line  buslne.ss.  By  this  process  they  find 
three-sevenths  of  the  property  of  the  Ada 
plant  to  be  chargeable  to  exchange  business, 
and  four-sevenths  to  the  toll  business.  This, 
the  Commission  correctly  finds,  is  a  purely 
arbitrary  basis  for  api>ortlonment.  It  seems 
to  ns  that  the  volues  of  the  property  used  In 
common  should  be,  as  far  as  practicable,  ap- 
portioned between  the  exchange  service  and 
toll  service  on  actual  service  requirements, 
and  tbe  cause  will  be  remanded  to  tbe  Com- 
mission for  re-ezamlnatlon  on  this  point  for 
tbe  purpose  of  making  findings  and  conclu- 
sions upoa  this  basis. 

[3]  Another  ground  for  complaint  ia  based 
upon  the  claim  that  the  Corporation  Commis- 
sion refused  to  allow  the  comi>any  a  suffi- 
cient reserve  for  depreciation.  The  Commis- 
sion held  that,  inasmuch  as  the  evidence 
showed  that  the  physical  plant  was  kept  np 
to  a  high  degree  of  efficiency  by  replacements 
paid  for  out  of  current  revenue,  and  that  any 
deterioration  covered  by  obsolescence  would 
not  affect  the  result  In  the  case  at  bar,  there 
was  no  depreciation,  and  therefore  an  allow- 
ance for  a  reserve  fund  to  take  care  of  de- 
preciation was  not  necessary,  and  should  not 
be  allowed.  The  contention  of  the  company 
on  this  i>olnt  Is  that,  notwithstanding  every 
party  of  a  properly  constructed  and  well- 
eqnlpped  telephone  system  may  be  maintain- 
ed in  good  condition  from  year  to  year  out 
of  the  maintenance  fund,  yet  the  time  inev- 
itably comes  with  every  building  and  unit 
of  equipment  when  it  can  no  longer  be  kept 
serviceable  by  repairs  or  current  maintenance, 
and  when  it  must  be  replaced  substantially 
in  Its  entirety.  Therefore,  they  say,  since 
the  total,  life  expectancy  of  the  parts  of  the 
entire  plant  may  be  measured  in  years  on 
something  similar  to  a  mortality  table  basis, 
unless  a  depreciation  fund  is  provided  for 
from  year  to  year  out  of  earnings,  sufficient 
to  replace  the  plant  substantially  in  Its  en- 
tirety at  the  end  of  each  life  expectancy  pe- 
riod, the  dividends  paid  will  before  long  rep- 
resent the  better  part  of  the  stockholders' 
investment  A  great  many  authorities  nnd 
opinions  of  experts  are  cited  by  counsel  for 
the  company  which  they  say  conclusively 
show  the  economic  necessity  for  the  princi- 
ple contended  for,  among  which  are  tbe  fol- 
lowing: Pioneer  Tel.  &  Tel.  Co.  v.  Westen- 
haver.  29  OkL  429,  U8  Pac.  354.  38  L.  R.  A. 


(S.  S.)  1200;  State  Joamal  Printing  Co.  r. 
Madison  Gas  &  Elea  Co.,  4  W.  R.  C.  501; 
In  re  Application  of  Cumberland  Municipal 
Elec.  Lighting  Co.,  4  W.  R.  C.  214 ;  Cunning- 
ham et  aL  v.  Chippewa  Falls  Water  &  L.  Co., 
5  W.  R.  C.  302;  Puget  Sound  Elec.  Ry.  Co. 
V.  Railroad  Commission  of  Wasliington.  66 
Wash.  75,  117  Pac.  739,  Ann.  Cas.  1913B, 
7a3 ;  People  ex  rel.  Manhattan  Ry.  Co.  ▼. 
Woodbury  et  al.,  203  N.  Y.  231,  96  N.  E.  420: 
People  ex  rel.  Third  Avenue  Ry.  Co.  v.  State 
Board  of  Tax  Commis-sioncrs,  136  App.  Div. 
155,  120  N.  Y.  Supp.  528. 

The  expert  opinion  relied  upon  consists  of 
an  article  by  Mr.  William  B.  Jackson,  enti- 
tled, "Depreciation  and  Reserve  Funds  of 
Electrical  Properties"  published  in  The  Elec- 
trical Review  pf  May  7,  1910,  p.  934,  the  re- 
port of  William  J.  Hagenah  in  his  Investl' 
gntion  of  the  Chicago  Telephone  Company, 
1910,  nnd  in  the  second  volume  of  Telepho- 
ny, page  102.  After  examining  such  of  tliese 
authorities  as  are  available  to  us,  and  oth- 
ers on  the  same  subject  not  cited,  we  find 
ourselves  unable  to  agree  with  counsel  in 
their  assumption  that  the  doctrine  of  depre- 
ciation, as  contended  for  by  them,  meets 
with  the  universal  approval  of  the  courts 
and  tbe  economists.  From  our  investigation 
of  the  problem  of  depreciation  we  are  con- 
vinced that  precedent  on  this  question  is  va- 
rying, and  that  there  is  also  great  contrarie- 
ty of  opinion  among  the  heads  of  public  serv- 
ice corporations  themselves,  some  companies 
believing  that  their  best  interests  lie  In 
adopting  the  largest  possible  depreciation 
charge  and  in  the  consequent  accumulation 
of  a  permanent  fund  in  the  future,  whilst 
others  contend  that  the  application  of  tbe 
doctrine  amounts  to  a  virtual  conflscation  of 
their  property.  Without  attempting  to  set 
out  herein  our  analysis  of  these  discordant 
views,  it  Is  sufficient  to  say  that  we  have 
reached  the  conclusion  that  In  plants  of  con- 
siderable size  that  have  attained  their  gait, 
to  which  class  the  plant  herein  is  conceded 
to  belong,  there  Is  both  theoretically  and  ac- 
tually a  normal  condition  in  which  the  re- 
placements come  along  wldi  compumtive 
evenness,  and  where  there  can  be  no  possible 
use  for  a  so-called  depreciation  fund  of  any 
considerable  amount. 

In  the  case  at  bar,  as  we  have  seen,  tbe 
Commission  made  no  deduction  from  the  val- 
ue of  the  plant  on  account  of  depreciation, 
but  allowed  returns  upon  its  value  as  a  ^oing 
concern,  kept  up  to  a  hls;h  degree  of  efficien- 
cy by  replacements  paid  for  out  of  current 
revenue.  There  is  no  principle  of  public 
regulation  more  firmly  established  than  the 
right  of  the  company  to  charge  In  Its  rate  an 
amount  which  will  enable  it  to  make  these 
replacements,  and  as  Investors  put  their 
money  Into  public  utilities  for  the  sake  of 
the  returns  they  will  be  able  to  obtain.  If 
the  allowance  for  replacements  Is  sufficient 
to  keep  up  a  high  degree  of  efficiency  and 
prevent  a  lowering  of  the  ability  of  the  plant 
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to  earn  returns,  we  are  unable  to  percelTe 
the  necessity  for  building  up  a  fund  to  be 
used,  for  the  purpose  of  counteracting  a  pure- 
ly theoretical  depredation.  The  theory  of 
the  Commission  seems  to  be  that  charges 
should  be  made  In  rates  sufficient  to  counter- 
act or  prevent  depredation  by  replacements, 
and  that  when  replacements  are  thus  fully 
provided  for,  depredation  Is  counteracted. 
We  see  no  error  in  this;  at  least,  none  of 
which  the  appellant  company  has  any  just 
cause  to  complain. 

Under  the  beading,  "Going  Value  or  Cost 
of  Establishing  Business,"  counsel  for  the 
telephone  company  in  their  brief  say: 

"The  Commission  refused  to  allow  anything 
to  cover  what  is  aometimeg  referred  to  as  'go- 
ing value,'  but  more  properly  designated  'cost 
of  establishing  the  business,'  holding  that  while 
the  item  had  been  referred  to  in  Whorton's  Ex- 
hibit C,  where  Mr.  Whorton  stated  that  the 
amount  of  $30,010  did  not  include  going  concern 
value,  was  the  only  reference  in  the  record  to 
the  subject  of  going  concern  value  as  applied 
to  the  defendant's  property  in  Ada ;  that  if 
there  is  such  an  element  of  value  in  the  plant 
in  question,  it  would  appear  that  the  burden 
would  rest  u[K)n  the  defendant  corporation  to 
show  the  amount  thereof  if  the  same  is  to  be  ac- 
cepted as  a  legitimate  factor  in  the  valuation 
of  investment  upon  which  the  defendant  is  enti- 
tled to  earn." 

If  counsel  mean  by  this  that,  In  addition 
to  the  actual  value  of  the  plant  as  a  produc- 
ing factor  they  are  entitled  to  returns  on  a 
definite  sum  as  the  measure  of  going  value, 
or  that  the  record  shows  that  the  Corpora- 
tion Commission  did  not  consider  the  plant 
of  the  telephone  company  as  a  going  concern 
In  fixing  the  value  thereof,  we  caimot  agree 
w^ith  them.  It  Is  well  settled,  as  we  have 
seen,  that  what  the  company  Is  entitled  to 
demand  in  order  that  it  may  have  Just  com- 
pensation Is  a  fair  return  upon  the  reasona- 
ble value  of  Its  property  used  by  It  for  the 
convenience  of  the  public  as  a  produdng  fac- 
tor at  th6  time  it  is  being  used.  In  rate- 
making  cases  the  corporation  whose  rates 
are  under  consideration  is  always  a  going 
concern,  and  It  is  inconceivable  to  thinit  of 
It  In  any  other  light  In  such  cases  the 
term,  "going  concern  value,"  simply  means 
the  value  of  the  plant  as  a  whole  upon  which 
the  company  is  entitled  to  a  fair  return,  as 
distinguished  from  its  bare  physical  value. 
We  think  there  can  be  no  doubt  that  the  Cor- 
poration Commission  found  and  fixed  a  valu- 
ation upon  the  property  of  the  company  as 
a  going  concern,  as  distinguished  from  its 
value  as  a  mere  naked  plant.  The  Commis- 
sion is  not  required — indeed,  it  would  not 
be  practicable — to  set  aside  a  definite  sum  as 
tbe  measure  of  going  value.  As  was  said  by 
Mr.  Chief  Justice  Wlnslow  in  Appleton  Wa- 
ter Co.  V.  Bailroad  Commission,  154  Wis.  121, 
142  N.  W.  476,  47  L.  R.  A,  (N.  S.)  770,  Ann. 
Cas.  1915B,  1160: 

"However,  the  fundamental  difficulty  with  tbe 
attempt  to  set  a  definite  sum  as  tbe  measure  of 
going  value  is  that  it  is  an  attempt  to  divide  a 
thing  which  is.  in  its  nature,  practically  indi- 
visibie.  The  value  of  the  plant  aud  business  is 
an  indivisible  gross  amount;   it  is  not  obtained 


by  adding  up  a  number  of  separate  items,  but 
by  taking  a  comprehensive  view  of  each  and  all 
of  the  elements  of  property,  tangible  and  intan- 
gible, including  property  rights,  and  considering 
them  all,  not  as  separate  things,  but  as  insep- 
arable parts  of  one  harmonious  entity,  and  ex- 
ercising the  judgment  as  to  the  value  of  that 
entity." 

We  do  not  understand  that  the  case  of 
Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver,  su- 
pra, is  an  authority  in  favor  of  what  seems 
to  be  counsel's  contention,  that  tbe  company 
Is  entitled  to  have  a  definite  sum  found  as  a 
going  concern  value.  On  the  contrary,  we 
think  that  case  suiHiorts  what  we  deem  to  be 
the  true  rule,  that  going  value  necessarily 
iuheres  in  and  constitutes  an  inseparable 
IMtrt  of  the  entire  structure  as  a  going  con- 
cern; that  Is,  that  the  value  of  tbe  plant, 
and  the  business  as  a  producing  factor,  is  an 
indivisible  gross  amount,  and  any  attempt 
to  fix  a  definite  sum  as  tbe  measure  of  going 
value  would  be  an  attempt  to  divide  a  thing 
which  is  In  Its  nature  practically  indivisible. 

The  findings  and  conclusions  of  the  Corpo- 
ration Commission  as  to  the  reasonableness 
of  tbe  proportion  of  its  returns  paid  by  the 
plaintiff  in  error  to  the  American  Telephone 
&  Telegi-aph  Company  seem  to  be  supported 
by  the  evidence  in  the  record  as  it  now 
stands.  Of  this  item  counsel  for  plaintiff  in 
error  say  In  thdr  brief: 

"Since  the  trial  of  this  case  tbe  Commission 
has  tried  two  or  three  other  rate  cases  wherein 
the  validity  of  this  payment  was  questioned  by 
the  Commission,  and  in  order  to  show  fully  and 
leave  no  doubt  in  the  minds  of  that  body  as  to 
the  reasonableness  and  fairness  of  this  payment, 
the  defendant  has  introduced  the  evidence  of  its 
engineer  covering  more  than  120  pages  of  solid 
typewritten  matter,  going  into  the  subject  ex- 
Iiaustivcly,  and  in  detail,  and  in  addition  to  this 
has  introduced  in  evidence  tbe  entire  record  cov- 
ering the  inquiry  of  the  Public  Service  Com- 
mission of  Washington,  the  Public  Service  Com- 
mission of  California,  and  the  Railroad  Commis- 
sion of  Oregon,  into  the  arrangement  between  the 
Pacific  Telephone  &  Telegraph  Company  and  the 
American  Telephone  &  Telegraph  Company,  with 
reference  to  tbe  4%  per  cent  of  its  gross  receipts 
paid  by  the  former  to  the  latter.  This  record 
covers  696  pages  of  printed  matter,  tables,  and 
statistics,  and  on  account  of  the  fact  that,  the 
record  in  this  case  is  not  in  condition  to  present 
the  entire  matter  to  the  court  fully,  we  respect- 
fully recommend  that  it  render  no  decision  in 
this  case  as  to  the  validity  of  this  payment,  as 
it  would  no  doubt  be  a  precedent,  and  the  mat- 
ter should  not,  in  our  judgment,  be  finally  pass- 
ed upon  in  this  legislative  matter  until  the 
court  has  possession  of  all  relevant  facts.  The 
amount  involved  in  the  present  case  is  so'  small 
that  we  do  not  believe  it  would  change  the  re- 
sult one  way  or  the  other,  as  we  are  entirely 
satisfied  that  if  no  sum  whatever  is  allowed  as 
a  proper  expense  for  tbe  property  and  benefits 
received,  tbe  rates  in  force  at  the  time  the 
order  was  made  should  not  have  been  reduced." 

If  this  Item  is  material  to  the  adjustment 
of  the  exchange  rate  at  Ada,  application  may 
be  made  to  introduce  the  additional  evidence 
above  adverted  to  when  the  cause  goes  back 
to  the  Commission  for  re-examinatlon  which, 
no  doubt,  will  be  sustained  by  the  Commis- 
sion if  it  finds  such  additional  evidence 
to  be  material  to  the  matter  now  under  con- 
sideration.    We  believe  the  foregoing  dis- 
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cnsslon  covers  all  the  points  of  difference 
between  the  parties  necessary  to  a  correct 
understanding  and  determination  of  all  ques- 
tions in  dispute  herein  when  the  cause  comes 
on  for  further  investigation  before  the  Com- 
mission. 

[4]  Section  22,  art.  9,  WlUiams'  Constitu- 
tion, provides: 

"In  no  case  of  appeal  from  the  Commission, 
shall  any  new  or  additional  evidence  be  intro- 
duced in  the  Supreme  Court.  •  *  •  The  Su- 
preme Court  ahall  have  jurisdiction,  on  such 
appeal,  to  consider  and  determine  the  reason- 
ableness and  justness  of  the  action  of  the  Com- 
mission appealed  from,  as  well  as  any  other 
matter  arising  under  such  appeal:  Provided, 
however,  that  the  action  of  the  Commission  ap- 
pealed from  shall  be  regarded  as  prima  facie 
just,  reasonable,  and  correct;  but  the  court 
ma;r,  when  it  deems  necessary,  in  the  interest 
of  justice,  remand  to  the  Commission  any  case 
pending  on  appeal,  and  require  the  same  to  be 
further  investigated  by  the  Commission,  and 
reported  upon  to  the  court  (together  with  a  cer- 
tificate of  such  additional  evidence  as  may  be 
tendered  before  the  Commission  by  any  partv 
in  interest),  before  the  appeal  is  finally  decided. ' 

In  view  of  the  misconception  of  the  Com- 
mission hereinbefore  pointed  out,  the  interest 
of  justice  requires  the  cause  to  be  remanded 
to  the  Corporation  Commission  for  further 
Investigation,  and  to  make  findings  of  fact 
and  conclusions  of  law  based  upon  the  theory 
herein  outlined ;  and  for  the  purpose  of  tak- 
ing such  additional  evidence  as  may  be  deem- 
ed necessary  by  the  Commission  for  a  full 
and  fair  hearing  of  the  question  in  contro- 
versy. It  may  be  that  the  evidence  now  In 
the  record  is  sufficient  to  enable  the  Corpo- 
ration Commission  to  make  findings  and  con- 
clusions as  to  the  value  upon  the  bjisls  herein 
approved.  In  that  event,  the  only  duty  to  be 
performed  by  the  Commission  will  be  to  make 
findings  and  conclusions  as  to  the  specific 
points  in  controversy  upon  the  approved  basis 
outlined  herein,  and  to  return  the  same  with 
the  record. 

[<]  It  Is  true  that  counsel  for  the  appellant 
in  their  brief  and  its  experts  at  the  trial,  as 
we  have  seen,  draw  certain  conclusions  from 
the  evidence  as  it  stands  as  to  the  proper 
apportionment  of  exchange  and  toll  property 
which,  If  accepted,  would  probably  show  the 
rate  fixed  to  be  unreasonable.  The  Supreme 
Court,  however.  In  considering  api>eals  from 
the  Corporation  Commission  is  entitled  to 
have  before  It  a  written  statement  prepared 
by  the  Commission  of  the  reasons  upon  which 
the  acliou  appealed  from  is  based.  Section 
22,  art.  9,  VVUliams'  ConsUtutlon.  And  these 
reasons,  of  course,  ought  to  be  predicated 
upon  a  correct  understanding  of  the  legal 
principles  Involved.  Notwithstanding  the 
Commission  committed  error  in  the  respect 
hereinbefore  pointed  out  as  to  the  proper  ba- 
sis for  ascertaining  the  value  of  tlie  property 
of  the  telephone  company  used  for  the  con- 
venience of  its  e.TChange  patrons  at  Ada,  It 
does  not  follow  that  the  rate  fixed  by  It  for 
that  service  may  be  found  to  be  unreasonable 


when  predicated  upon  the  basis  herein  ap- 
proved. 

The  record  before  us  clearly  shows  that 
the  rates  adopted  by  the  Commission  were 
based  tqpon  a  full  Investigation  which  In- 
volved the  exercise  of  Judgment  and  discre- 
tion by  the  Commission.  In  these  drcum- 
Btancea,  the  action  of  the  Commission  a{^>eal- 
ed  from  must  be  regarded  as  prima  fade 
Just,  reasonable,  and  correct,  untU  such  time 
as  the  cause  can  be  considered  npon  full 
hearing. 

It  is  therefore  ordered  that  this  cause  shall 
be  remanded  to  the  corporation  commission 
for  further  investigation  and  report  on  the 
points  herein  Indicated,  and  that  the  record 
be  returned  to  this  court,  together  with  the 
certiticate  of  such  additional  evidence  as  may 
be  tendered  before  the  Commission,  within  60 
days  from  the  date  of  this  order.  All  the 
Justices  concur,  e.xcept  MILEY,  J.,  disquali- 
fied and  not  participating. 


(H  Okl.  Cr.  120) 
Ex  parte  STOVER.    (No.  A-2073.) 
(Criminal  Court  of  Appeals  of  Oklahoma.    Oct. 
16,  1917.) 

(Svllabu*  hy  Editorial  Staff.) 

Habeas  Cobpus  <S=>96 — Issdanck  or  Wbtiv— 
JrmsDiCTio.N— CoRBECTioN  or  Ebrobs. 
Where  a  prisoner  in  custody  under  sentence 
of  conviction  seeks  to  be  discharged  on  habeas 
corpus,  the  inquiry  is  limited  to  the  question 
whether  the  court  in  which  he  was  convicted  had 
jurisdiction  of  his  person  and  of  the  crime 
charged,  and  if  the  trial  court  had  jurisdiction 
to  convict  and  sentence,  the  writ  cannot  issue 
to  correct  mere  errors. 

Application  by  Willie  Stover  for  writ  of 
habeas  corpus.    Writ  denied. 

Ad  V.  Coppedge,  of  Grove,  for  petitioner. 

PER  CURIAM.  This  is  a  petition  for  writ 
of  habeas  corpus.  It  is  alleged  in  the  petition 
that  Willie  Stover  is  illegally  restrained  o£ 
his  liberty  by  the  sheriff  of  Delaware  county 
by  virtue  of  an  unlawful  Judgment  and  sen- 
tence of  the  county  court,  wherein  he  was 
sentenced  to  be  confined  in  the  county  Jail 
for  60  days  and  to  pay  a  fine  of  $120,  upon 
his  conviction  of  the  crime  of  transporting 
liquor.    It  is  alleged  that: 

Said  "court  was  without  jurisdiction  to  try 
the  cause  for  the  reason  that  said  court  did  not 
convene  at  the  time  as  fixed  and  required  by 
law  at  the  town  of  Grove,  a  court  town,  but  not 
the  county  seat  and  being  the  only  court  towu 
in  Delaware  county  except  the  county  seat." 

Where  a  prisoner  In  custody  under  sentence 
of  conviction  seeks  to  be  discharged  on  ha- 
beas corpus  the  inquiry  is  limited  to  the 
question  whether  the  court  in  which  the  pris- 
oner was  convicted  had  Jurisdiction  of  the 
person  of  the  defendant  and  of  the  crime 
charged ;  and,  if  the  trial  court  bad  Jurisdic- 
tion and  power  to  convict  and  sentence,  the 
writ  cannot  issue  to  correct  mere  errors. 
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To  the  pedtloQ  tn  this  case  counsel  for 
the  state  Interposed  a  demurrer,  which  de- 
murrer wag  sustained,  and  the  writ  of  habeas 
corpus  was  and  Is  refused. 

(U  Nev.  4$) 

McCRACKBN  t.  STATE.     (No.  2288.) 
(Supreme  Court  of  Nevada.    Oct.  5,  1917.) 

1.  Schools  and  School  Distbicts  ®=»47  — 
OmcEBS— Compensation. 

St.  1911,  c.  133,  g  13,  provides  that  claims 
for  traveling  expenses  of  deputy  superintendent 
of  public  instruction,  etc.,  shall  be  paid  from 
the  general  fuud.  St.  1915.  c  177,  I  28.  pro- 
vides, tor  tho  actual  traveling  and  office  ex- 
penses of  deputy  superintendent  of  public  in- 
struction, district  No.  3.  $1,750.  Held,  that  the 
depu^  superintendent  of  public  instruction  for 
such  district  could  not  recover  under  the  first 
act  cited  for  traveling  expenses  incurred  during 
the  year  191G;  such  act  being  superseded  or 
suspended  by  the  appropriation  of  the  act  of 
1915. 

2.  Schools  and  School  Disniicrs  €=»47  — 
OmcERS  —  Compensation  —  Appbophia- 
TioN— Statutes— SuFTiciENCV. 

Const,  art.  4.  §  19.  provides:  "No  money 
shall  be  drawn  from  the  treasnry  but  in  conse- 
quence of  appropriations  made  by  law."  SL 
1915.  c.  76.  provides:  "No  warrant  shall  be 
drawn  on  the  treasury,  except  there  be  an  un- 
exliausted  specific  appropriation,  by  law,  to 
meet  tho  same."  Held,  that  St.  1911,  c.  133, 
$  13,  was  sufficient  to  make  appropriation  for 
claims  arising  undor  it,  and  that,  as  the  I^egis- 
latnre  made  no  appropriation  in  1917.  respond- 
ent's deputy  superintendent  of  public  instruc- 
tion could  recover  under  section  13  for  expenses 
for  the  year  1917. 

3.  States  ®=»1.S1  —  Appeopbiations  —  Sitf- 
nciENCT  op  Statute. 

No  particular  form  of  words  is  necessary  for 
the  purpose  of  an  appropriation,  and  an  appro- 
priation may  be  made  in  one  year  of  the  reve- 
nues to  accrue  in  another  or  future  year. 

McCarran,  G.  J.,  dissenting. 

Appeal  from  District  Court,  Ormsby  Coun- 
ty;  Frank  P.  Langan,  Judge. 

Suit  by  George  E.  McCracken  against  the 
State.  From  an  order  overruling  its  demur- 
rer, and  from  a  Judgment  for  plaintiff  for 
the  amount  sued  for,  the  State  appeals. 
Judgment  modified  and  affirmed. 

Geo.  B.  Thatcher,  Atty.  Gen.,  and  Wm.  Mc- 
Knlght,  Deputy  Atty.  Gen.,  for  the  State. 
A.  I/.  Halght,  of  E'allon  (Mack  &  Green,  of 
Beno,  of  counsel),  for  respondent. 

SANDERS,  J.  George  E.  McCracken 
brought  his  suit  In  the  district  court  of  the 
ilrst  Judicial  district  of  the  state  of  Nevada, 
in  and  for  the  county  of  Ormsby,  to  recover 
from  the  defendant  the  sum  of  $417.78.  His 
complaint,  in  substance,  avers  that  the  plain- 
tiff was,  and  ever  since  September  15,  1915, 
has  been,  a  duly  appointed,  quallSed,  and 
acting  deputy  superintendent  of  public  in- 
struction, in  and  for  supervision  district  No. 
3  of  the  state  of  Nevada;  that  during  the 
year  1916,  in  his  capacity  as  said  official,  it 
became  necessary  that  he  advance,  for  and 
on  account  of  the  defendant,  certain  sums 


as  traveling  expenses;  that  the  total  amount 
Of  money  so  advanced  during  said  year  was 
the  sum  of  $658.85;  that  claims  for  ad- 
vances so  made  during  the  said  year  on  ac- 
count of  said  expenses,  amounting  in  all  to 
the  sum  of  $373.23,  have  been  audited  and 
paid;  that  claims  for  advances  so  made  dur- 
ing the  said  year  on  account  of  said  expenses, 
amounting  to  the  sum  of  $285.62,  were  pre- 
sented to  the  board  of  examiners,  audited  and 
allowed  by  said  board,  but  the  state  con- 
troller refused,  and  still  refuses,  to  draw 
warrants  therefor  on  the  treasurer;  that 
plaintiff  has  not  received  payment  of  said 
claims,  or  any  part  thereof.  For  a  second 
cause  of  action  the  complaint  alleges  that 
during  the  year  1917  the  plaintiff  advanced 
for  and  on  account  of  the  defendant,  for  his 
traveling  expenses,  the  sum  of  $76.07.  For 
a  third  cause  of  action  the  complaint  alleges 
that  the  plaintiff  advanced  for  and  on  ac- 
count of  def«(ndant,  for  his  office  expenses 
during  the  ycLf  1917,  the  sum  of  $56.09. 

Each  cause  of  action  was  amended,  as 
stipulated,  by  the  insertion  of  this  clause: 

'"That  an  appropriation  for  the  payment  of 
the  expenses  above  mentioned  was  made  by  the 
I.iegislature  of  the  state  of  Nevada  under  and  by 
virtue  of  section  13  of  an  act  entitled  'An  act 
concerning;  public  schools  and  repealing  certain 
acts  relatmg  thereto,'  approved  March  20.  1911, 
and  that  there  are  sufficient  moneys  in  the  gen- 
eral fund  of  the  treasury  of  the  state  of  Nevada, 
not  otherwise  appropriated,  to  pay  the  same/' 

The  defendant  interposed  a  general  de- 
murrer to  the  amended  complaint,  and  for 
demurrer  alleged  that  the  said  amended  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  oi  action  against  this  defend- 
ant, which  was  overruled  by  the  district 
court  The  defendant  declined  to  plead  fur- 
ther, whereupon  a  default  was  entered,  and 
Judgment  rendered  for  the  amount  sued  for. 
From  the  order  overruling  the  demurrer,  and 
from  the  Judgment,  defendant  has  appealed. 

In  1911  the  Legislature  enacted  a  complete 
revision  of  the  school  laws.  Stats.  1911,  p. 
189.  Section  13  of  the  act  (section  3251,  itev. 
Laws)  in  part  provides: 

"All  claims  for  tho  traveling  expenses,  indud- 
ing  the  cost  of  transportation  and  the  cost  of 
living,  of  each  deputy  superintendent  of  public 
instruction  while  absent  from  their  places  of 
residence,  together  with  necessary  office  expens- 
es, shall  be  paid  from  the  general  fund  of  the 
state,  whenever  such  claims  shall  be  allowed  by 
the  state  board  of  examiners:  Provided,  that 
not  more  than  eight  hundred  dollars  shall  be 
paid  from  the  general  fund  of  the  state  in  set- 
tlement of  claims  for  such  traveling  expenses 
of  any  deputy  superintendent  of  public  instruc- 
tion during  any  one  year,  and  not  more  than 
three  hundred  and  fifty  dollars  shall  be  paid 
from  the  general  fund  of  the  state  in  settlement 
of  claims  for  such  office  expenses  of  any  deputy 
superintendent  of  public  instruction  for  any  one 
year." 

Article  4,  section  19,  of  the  Constitution 
provides: 

"No  money  shall  be  drawn  from  the  treasnry 
but  in  consequence  of  appropriations  made  by 
law." 
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Tbia  inhibition  Is  supplemented  by  section 
3  of  an  act  defining  the  duties  of  the  state 
controller  (Stats.  1866,  p.  96;  Stats.  1015,  p. 
94),  which  reads  in  part  as  follows: 

"He  shall  draw  all  warrants  upon  the  treas- 
ury for  money,  and  each  warrant  shall  ezprces. 
in  the  body  Uiereof,  the  particular  fund  out  of 
whidi  the  same  is  to  be  paid,  the  appropriation 
under  which  the  same  is  drawn,  and  the  nature 
of  the  service  to  be  paid,  and  no  warrant  shall 
bo  drawn  on  the  treasury,  except  there  be  an 
unexhausted  specific  appropriation,  by  law,  to 
meet  the  same." 

It  appears  that  the  Legislature,  at  its  ses- 
sion In  1911  (Stats.  1911,  p.  7S),  and  at  each 
subsequent  session  up  to  the  session  of  1917 
(Stats.  1913,  p.  183;  Stats.  1915,  p.  227),  by 
what  is  styled  "general  appropriation  acts," 
reduced  the  maximum  sum  as  stated  in  sec- 
tion 13  of  the  school  law  for  the  payment  of 
the  traveling  and  office  expenses  of  deputy 
superintendents  of  public  instruction  to  $1,- 
000  for  trnvellng  expenses,  and  to  $650  for 
oi!ice  expenses,  for  the  period  of  two  years — 
the  life  of  each  act  The  act  of  1915  was  an 
act  entitled: 

"An  act  making  appropriations  for  the  sup- 
port of  the  civil  government  ot  the  atate  of 
Nevada  for  the  years  1915-1916." 

Section  1  of  the  act  provided  that: 
"The  following  sums   [of  money]  are  hereby 
appropriated    for   the    purpose   hereinafter    ex- 
pressed, and  for  the  support  of  the  government 
of  the  state  of  Nevada  for  the  years  1915-1910." 

Section  28  of  said  act  provided: 

"For    actual    traveling    expenses    of    deputy 

superintendent    of    public    instruction,    district 

No.  3,  $1,000.00." 
"For  office  expenses  of  deputy  superintendent 

of  public  instruction,  district  No.  3,  $630.00." 

We  have  thus  endeavored  to  point  out  the 
statute  law  bearing  upon  and  Involved  in  the 
proper  solution  of  the  Issues  of  law  raised 
by  the  demurrer. 

[1]  Before  discussing  the  principal  objec- 
tion made  to  the  complaint,  we  shall,  in 
limine,  advert  to  the  first  cause  of  action, 
whereby  the  respondent  demands  Judgment 
for  bis  traveling  expenses  incurred  and  ad- 
vanced during  the  year  1916  in  the  perform- 
ance of  his  official  duties.  In  the  case  at 
Imnd  we  concede  that  the  facts  studiously 
alleged  in  the  first  cause  of  action  show  a 
statutory  right  to  recover  under  section  13 
of  the  general  school  law  of  1911;  but  in 
view  of  the  general  appropriation  act  of  1915, 
which  specifically  appropriated  the  maximum 
sum  of  $1,000  of  the  general  fund  for  the 
express  purpose  of  paying  the  respondent's 
traveling  expenses  for  the  years  1915-1916, 
we  are  impelled  to  take  Judicial  notice  that 
the  facts  stated  in  the  first  cause  of  action 
are  not  true.  The  act  of  1915  was  binding 
upon  the  parties  for  the  period  of  its  life — 
two  years.  The  expenses  for  the  year  1916 
were  Incurred  under  it,  limited  by  it,  and  the 
obligation  of  the  state  to  pay  was  Imposed 
by  it.  Just  why  respondent  sought  to  recov- 
er under  section  13  of  the  school  law,  which 
was  manifestly  superseded  or  suspended  by 
the  appropriation  act  of  1915,  does  not  ap- 


pear upon  the  face  of  the  complaint.  With 
nothing  l>efore  us  to  support  the  facts  al- 
leged, other  than  the  construction  placed  up- 
on the  statute  by  the  pleader,  we  are  Impelled 
to  hold  that  the  first  cause  of  action  does  not 
state  facts  sufficient  to  entitle  the  respond- 
ent to  the  relief  demanded. 

[2]  An  entirely  different  question  is  pre- 
sented by  respondent's  second  and  third  caus- 
es of  action.  This  leads  to  a  discussion  ot 
appellant's  principal  objection  to  the  Insuffi- 
ciency of  the  facts  stated  in  the  complaint 
to  constitute  a  cause  of  action.  It  is  the  con- 
tention of  appellant  that  section  13  of  the 
general  school  law  of  1911  makes  no  appri 
priatlon  for  the  payment  of  claims  arising 
under  It.  We  are  not  without  Judicial  defi- 
nition by  our  own  court  of  what  constitiite-s 
an  appropriation  in  the  sense  of  our  Constitu- 
tion. The  cases  of  State  ex  rel.  Abel  v.  log- 
gers, 36  Nev.  372,  136  Pac.  100,  State  ex  re!. 
Davis  V.  Eggers,  29  Nev.  469.  91  Pac.  819,  16 
I..  K.  A  (N.  S.)  030,  and  State  v.  La  Grave.  > 
23  Nev.  25,  41  Pac.  1075.  62  Am.  St.  Rop.  76*. 
embrace  a  full  and  close  discussion  of  the 
meaning  of  such  an  aiipropriatlou.  We  are 
impressed  that  the  section  in  question  wns  so 
framed  as  to  conform  to  the  definition  of  an 
appropriation,  as  declared  by  these  cnses. 
It  specifically  fixes  the  maximum  amount  set 
apart  from  the  general  fund  for  the  payment 
of  claims  arising  under  it;  it  names  the  pei- 
son;  it  deslgiwtes  the  time;  It  specifies  the 
fund,  and  prescribes  tihe  condition  upon 
which  warrants  shall  be  drawn  for  the  pay- 
ment of  said  claims.  We  are  of  the  opinion 
that  the  section,  ex  proprio  vigore.  niaites 
an  appropriation,  and  no  further  legislative 
act  was  required  to  give  it  force.  The  fact 
that  the  Legislature,  at  the  same  session  and 
at  subsequent  sessions,  by  general  appropria- 
tion acts,  fixed  and  set  apart  a  lesser  maxi- 
mum sura  from  which  to  pay  the  traveling 
and  office  expenses  of  respondent,  does  not 
show  or  indicate  that  the  Legislature  con- 
strued section  13  of  the  school  law  to  be 
merely  a  limitation  upon  it  and  succeeding 
Legislatures  above  which  an  appropriation 
could  not  be  made  for  the  purposes  named. 
Such  would  be  to  construe  the  act  as  t>elng 
an  organic  law,  not  subject  to  repeal,  amend- 
ment, or  suspension  by  the  same  or  any  oth- 
er Legislature.  The  appropriation  made  by 
the  general  law  is  no  more  indefinite  and  un- 
certain than  the  appropriation  made  by  gen- 
eral appropriation  acts,  which  are  conceded 
to  be  valid.  The  amount  appropriated  In  one 
is  no  more  specific  than  in  the  other.  The 
exact  amount  of  the  expenses  could  not  be 
ascertained  or  fixed  by  the  Leglslatnre  un- 
der either  before  they  were  incurred. 

tS]  No  particular  form  of  words  Is  neces- 
sary for  the  purpose  of  an  appropriation,  if 
the  intention  to  appropriate  is  manifest. 
State  V.  lya  Grave,  supra.  This  case  quotes 
wirh  approval  this  language: 

"And  such  an  appropriation  may  be  prospec- 
tive;   tliat  is,  it  may  be  made  in  one  year,  of 
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the  rcvennes  to  accme  In  another  or  ftitorc 
years,  the  law  being  ao  framed  as  to  addresia  it- 
self to  ancb  future  revenues."  Biatine  v.  States 
20  Ind.  339. 

And  in  the  case  of  State  ex  rel.  Davis  v. 
Eggers,  supra,  the  court  quotes  with  approv- 
al this  language: 

"It  may  alsoi  be  •  continuing  or  fixed  appro- 
priation, as  wpU  as  one  for  a  temporary  t>ur- 
pose,  or  a  limited  period.  The  use  of  technical 
wonis  in  a  statute  makinj;  an  approprintion  is 
not  necessary.  There  may  be  an  appropriation 
of  public  moneys  to  a  given  purpose  without  in 
any  manner  designating  the  act  as  an  appropria- 
tion." CampbeU  v.  Board,  115  Ind.  594,  18 
N.  E.  33.  . 

It  Is  true  the  legislative  branch  of  our  state 
government  has  adopted  the  policy  of  making 
specific  appropriations  for  carrying  on  the 
dvll  government  by  what  is  known  as  a  gen- 
eral appropriation  bill.  These  bills  have  by 
long  usage  come  to  be  regarded  by  fiscal  of- 
ficers as  speaking  the  will  of  the  Legislature, 
and  therefore  controlling  upon  them  in  the 
performance  of  their  dutle&  But  It  appears 
the  Legislature  of  191T  made  no  appropria- 
tion for  the  payment  of  respondent's  travel- 
ing and  office  expenses  during  the  years 
1917-1918.  From  this  failure  or  omission  It 
is  contended  by  the  appellant  that  it  was  the 
intention  of  the  Legislature  to  repeal  or  sus- 
pend the  appropriation  made  for  these  pur- 
poses by  the  general  school  law  of  1911.  This 
court  has  ruled  adversely  to  this  contention 
in  the  Case  of  State  ex  rel.  Abel  v.  Eggers, 
supra.  The  Oonstitntion  does  not  provide 
that  the  public  funds  shall  be  annually  ap- 
plied under  the  direction  of  the  Legislature 
through  general  appropriation  acts.  Nor  Is 
It  necessary  that  all  expenditures  for  the  car- 
rying on  of  the  dvll  government  be  author- 
ized by  such  acts.  State  ex  rel.  Davis  v.  Eg- 
gers, supra.  Section  13  of  the  general  sdiool 
law  now  stands  alone,  unaffected  by  any  ap- 
propriation bill  or  act,  and  as  we  are  of  the 
opinion  that  it  constitutes  an  appropriation 
Id  the  sense  of  oQr  Ckmstitutlon  for  the  pay- 
ment of  the  traveling  and  office  expenses  of 
the  respondent,  we  conclude  that  the  resirand- 
ent  is  entitled  to  Judgment  for  the  amount  of 
said  expenses  sued  for  In  his  second  and 
third  causes  of  action.  But  as  we  are  of  the 
opinion,  as  hereinabove  stated,  tiiat  the  facts 
alleged  in  respondent's  first  cause  of  action 
are  not  true,  the  judgment  appealed  from 
will  be  modified,  by  reducing  the  same  to  the 
sum  of  $1.32.16,  and,  as  so  modified,  the  Judg- 
ment is  affirmed. 

It  is  so  ordered. 

COLEMAN,  J.,  concurs. 

McCAKRAN,  C.  J.  I  dissent.  Respondent 
In  tills  case,  plaintiff  In  the  court  below,  in- 
stituted the  action  for  the  recovery  of  $417.- 
87,  alleging  the  same  to  have  been  advanced 
by  him  pursuant  to  bis  office  as  deputy  su- 
perintendent of  public  instruction  for  the 
Third  supervision  district  and  In  the  course 
of  his  duties. 


Respondent  sets  up  three  causes  of  action, 
the  first  of  which  involves  money  alleged  to 
have  been  advanced  during  the  year  1916, 
and  tlie  second  and  third  involve  money  ad- 
vanced during  the  year  1917.  Each  cause  of 
action  rests  upon  the  claim  of  an  appropria- 
tion made  by  section  13  of  the  school  law 
(sectlon  3251,  Revised  Laws),  which  is  as 
follows: 

"The  compensation  of  each  deputy  superin- 
tendent of  public  instruction  ia  hereby  fixed  at 
two  thousand  dollara  per  annum,  and  shall  be 
paid  out  of  the  general  fund  of  the  state  as  the 
salaries  of  other  state  officers  are  paid.  All 
claims  for  the  traveling  expenses,  including  the 
cost  of  transportation  and  cost  of  living,  of 
each  deputy  superintendent  of  public  instruction 
while  absent  from  their  places  of  residence,  to- 
gether with  necessary  oSce  expenses,  shall  be 
paid  from  the  general  fund  of  the  state,  whenever 
such  claims  shall  be  allowed  by  the  state  board 
of  examiners:  Provided,  that  not  more  than 
eight  hundred  dollars  shall  be  paid  from  the  gen- 
eral fund  of  the  state  in  settlement  of  claims 
for  such  traveling  expenses  of  any  deputy  su- 
perintendent of  public  ingtmction  during  any 
one  year,  and  not  more  than  three  hundred  and 
fifty  dollars  shall  be  paid  from  the  general  fund 
of  the  state  in  settlement  of  claims  for  such 
office  expenses  of  any  deputy  superintendent  of 
public  instruction  for  any  one  year." 

I  shall  deal  with  these  causes  of  action 
separately,  Inasmuch  as  that  which  In  my 
Judgment  may  apply  to  the  first  cause  of  ac- 
tion Is  somewhat  different  to  the  application 
of  law  which  may  lie  made  to  the  second  and 
third.  The  amended  complaint  establishing 
tlie  first  cause  of  action  alleges: 

"That  an  appropriation  for  the  payment  of 
the  expenses  above  mentioned  was  made  by  the 
Legislature  of  the  state  of  Nevada  under  and 
by  virtue  of  section  13  of  an  act  entitled  'An 
act  concerning  public  schools,  and  repealing 
certain  acts  relating  thereto,*  approved  March 
20,  1911,  and  that  there  are  sufficient  moneys 
in  the  general  fund  of  the  treasury  of  the  stato 
of  Nevada  not  otherwise  appropriated  to  pay 
the  same." 

The  contention  of  respondent  here,  as  tn 
the  court  below,  is  that  the  proviso  found  In 
section  13  in  Itself  constitutes  an  appropria- 
tion. It  will  be  noted  that  the  proviso  la  as 
follows: 

"Provided,  that  not  more  than  eight  hundred 
dollars  shall  be  paid  from  the  general  fund  of 
tho  state  in  settlement  of  claims  for  such  travel- 
ing expenses  of  any  deputy  superintendent  of  • 
public  instruction  during  any  one  year,  and  not 
more  than  three  hundred  and  fifty  dollars  shall 
be  paid  from  the  general  fund  of  the  state  in  set- 
tlement of  claims  for  such  office  expenses  of  any 
deputy  superintendent  of  public  instruction  for 
any  one  year." 

Respondent   here   relies  upon  the  former 
decisions  of  this  court  to  support  his  posi- 
tion, anid  claims  that  the  language  of  this 
proviso  In  itself  constitutes  an  appropriation. 
State  V.  La  Grave,  23  Kev.  25.  41  Pac.  1075, 
62  Am.  St.  Rep.  7W ;    State  ex  reL    Davis  v. 
Eggers,  28  >*ev.  460,  01  Pac.  819,  16  I*  R.  A„ 
(N.  S.)  630.'   I  may  say  here,  parenthetically, 
that  the  position  which  I  shall  take  as  to  tlie 
second  and  third  causes  of  action  might  b^ 
taken   with  reference  to  the  first    cause    ot 
action,   and   thereby   settle  the  entire  qvio^. 
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tlon;  but,  as  I  have  already  stated,  a  some- 
what different  consideration  may  be  given  to 
the  first  cause  of  actioa,  In  view  of  legisla- 
tion to  which  I  sliall  refer. 

Appellant,  having  challenged  the  complaint 
on  the  ground  of  insufficiency  of  the  facts  to 
constitute  a  cause  of  action,  appealed  from 
the  order  overruling  the  demurrer.  It  is 
contended  that  the  demurrer  constituted  an 
admission  of  the  truth  of  the  facts  set  forth 
In  the  complaint,  and  that  the  court  can- 
not go  beyond  the  complaint  to  determine 
as  to  whether  or  not  the  facts  alleged  con- 
stitute a  cause  of  action.  As  &  general 
rule,  the  submission  of  a  case  on  general 
demurrer  means  that  the  facts  stated  tn 
the  pleadings  are  taken  as  true.  In  other 
words,  a  gemeral  demurrer  as  such  admits 
the  truth  of  the  facts  alleged  in  the  pleadings. 
This  general  rule  has  Its  well-established  ex- 
ceptions, two  of  which  are  directly  applicable 
to  the  matter  here  presented: 

First  Those  facts  stated  in  the  pleading 
which  are  necessary  to  allege  are  admitted 
by  demurrer;  hence,  facts  of  which  the  court 
will  take  Judicial  notice,  not  being  necessary 
allegations  in  a  pleading,  are  not  admitted 
by  demurrer.  An  allegation  in  a  pleading  Is 
not  admitted  by  demurrer,  if  It  is  contrary  to 
the  facts  of  which  Judicial  notice  is  taken. 
French  v.  Senate,  146  Cal.  604,  80  Pac.  1031, 
e&  li.  It.  A.  556,  2  Ann.  Gas.  756;  Goelet  v. 
CJowdrey,  1  Duer  (N.  T.)  132 ;  People  v.  Ma- 
haney,  13  Mich.  481. 

Second.  The  truth  of  an  allegation  setting 
forth  a  legal  conclusion  is  not  admitted  by 
demurrer.  First  Nat  Bank  of  Albuquerque 
T.  Lewlnfiwn,  12  N.  M.  147,  76  Pac.  288;  Suth- 
erland on  0»de  Pleading,  vol.  1,  a  10  et  seq. 

Here  In  the  averments  of  this  amended 
complaint  is  an  allegation  of  a  legal  conclu- 
sion. _  If,  as  is  contended,  this  court  were 
bound'  to  accept  this  as  a  fact  admitted,  it 
would  mean  that  the  court  was  precluded 
from  the  inrrestigation  of  other  statutes  bear- 
ing upon  the  same  subject  or  the  observation 
of  other  acts  of  co-ordinate  branches  of  our 
state  government  directly  affecting  the  legis- 
lative act  here  asserted  as  a  fact  I  deem  It 
scarcely  necessary  to  add  citation  to  a  rule 
'Of  almost  universal  acceptation,  that  the 
courts  of  a  state  will  take  Judicial,  notice  of 
the  statute  of  that  Jurisdiction.  Schwerdtle 
v.  Placer  County,  108  Cal.  580,  41  Pac.  448; 
Bowen  v.  Missouri  Pacific  By.  Co.,  118  Mo. 
541,  24  S.  W.  430;  Holdrldge  ▼.  Farmers  & 
Mechanics  Bank,  16  Mich.  66 ;  In  re  Division 
of  Howard  County,  15  Kan.  IM;  Madison 
Co.  Comm.  v.  Burford,  93  Ind.  383 ;  Lackey  v. 
Ridunond  &  L.  Turnpike  Rood  Co.,  17  B. 
Mon.  (56  Ky.)  43 ;  Pritchard  v.  Woodruff,  36 
Ark.  196;   WUllan*  v.  State,  37  Ark.  463. 

Oourts  are  charged  with  knowledge  of 
whatever  Is  established  by  law.  MuUan  t. 
SUte,  114  Oal.  581, 46  Pac.  670, 34  !>.  R.  A.  262. 
In  many  states  statutes  are  found  expressly 
designating  the  subjects  of  which  courts  will 


take  Judicial  notice.  However  this  may  be, 
the  principle  had  its  inception  In  the  very 
early  stages  of  the  common  law,  and  Indeed 
is  traceable  in  the  civil  law.  The  principle 
had  its  inception  in  the  idea  that  the  admin- 
istration of  Justice  was  carried  on  by  the 
sovereign,  and  that  which  was  within  the 
knowledge  of  the  sovereign  should  be  and 
was  presumed  to  be  within  the  knowledge  of 
the  court  The  more  modern  idea  is  express- 
ed lu  the  language  of  Mr.  Greenleaf  when 
he  says: 

"Courts  will  generally  take  notice  of  whstever 
ought  to  be  generally  known  within  the  limits 
of  their  jurisdiction."  1  Greenleaf  on  Evi- 
dence, (  6. 

Again,  that  author  says: 
_  "Courts  will  also  judicially  recognize  the  po- 
litical constitution  or  frame  of  their  own  gov- 
ernment; its  essential  politi(>al  agents  or  public 
oflScers,  sharing  in  its  regular  administration; 
and  its  essential  and  regular  political  opera- 
tions, powers,  and  action. 

Judicial  notice  may  be  taken  by  courts  of 
the  accession  of  the  Chief  Executive  of  the 
nation  or  state;  under  what  authority  bo 
acts;  also,  the  convening  and  sitting  of  the 
legislative  body  (Mills  v.  Green,  159  U.  S.  651, 
16  Sup.  CL  132,  40  h.  Ed.  293)  and  its  estab- 
lished and  usual  course  of  proceeding  (Green- 
leaf on  Evidence,  vol.  1.  $  6).  The  doings  of 
the  executive  and  legislatire  branches  of  our 
government  are  matters  of  which  Judicial 
knowledge  is  presumed.  Prince  v.  SkllUu. 
71  Me.  361,  36  Am.  Rep.  325;  United  States 
V.  Turner,  11  How.  603,  13  L.  Ed.  857.  Leg- 
islative acts  and  official  proceedings  are  mat- 
ters of  which  the  courts  may  and  should  take 
Judicial  cognizance.  City  of  Topeka  v.  Tut- 
tle,  5  Kan.  311;  Southern  Cotton-Press  & 
Mfg.  Co.  V.  Bradley,  62  Tex.  587 ;  French  v. 
Senate,  146  Cal.  Wi,  80  Pac.  1031,  69  U  R.  A. 
556,  2  Ann.  Cas.  756. 

Under  the  rule  generally  accepted  as  gov- 
erning matters  of  which  oourts  will  take  Ju- 
dicial notice  under  the  rules  of  pleading  ap- 
plicable thereto,  I  hold  that  it  is  our  duty  to 
take  cognizance  of  other  statutes  and  legisla- 
tive acts  bearing  directly  upon  the  statute 
(section  13,  School  Law ;  section  3251,  Rev. 
Laws)  and  the  subject-matter  thereof,  upon 
which  respondent  here  relies.  Hence  we  may 
and  should  refer  to  the  specific  appropriation 
acts  of  the  Legislature  of  1911  and  subse- 
quent Legislatures,  and  also  to  the  action 
of  the  Legislature  of  1917,  as  officially  record- 
ed in  the  legislative  journals.  The  power  to 
create  offices  other  than  those  created  by  our 
Constitution  is  in  the  Legislature.  That  body 
has  the  power  to  fix  and  regulate  the  emolu- 
ments or  compensation  of  each  office  so  creat- 
ed, as  well  as  to  prescribe  a  limitation  to  the 
expense  of  such  office  chargeable  to  the  state. 

Referring,  now,  specifically  to.  the  first 
cause  of  action  here  alleged,  and  which  looks 
to  the  expenditures  of  the  office  of  the  d^u- 
ty  superintendent  of  the  Third  supervision 
district  for  the  years  1915  and  1916,  let  us 
concede  for  the  time  that  section  13  of  the 
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school  law  (section  3251,  'Rer.  Laws)  was,  as 
contended,  an  appropriation  sufBcient  for  the 
purposes  of  this  case.  The  very  language  of 
the  proviso  Incorporated  in  the  section  con- 
veys a  sense  of  uncertainty ;  the  phrase  "not 
more  than"  is  a  comparative,  which,  when 
used  as  here,  conveys  the  sense  of  an  aggre- 
gate undefined,  but  within  the  limits  fixed 
by  the  maximum  named.  The  Legislature  of 
Xm  enacted  the  general  school  law,  of  whldi 
section  13  is  a  part  In  the  general  appro- 
priation act  of  1911  the  Legislature  appro- 
priated for  the  traveling  expenses  of  the 
Third  supervision  district  for  the  years  1911 
and  1912  the  sum  of  $1,000.  Session  Acts 
1911,  p.  80.  The  Legislature  of  1913  (Session 
Acts  1913,  p.  186)  made  a  similar  specific 
appropriation  for  the  traveling  expenses  con- 
nected with  that  office;  and  the  Legislature 
of  1915  (Session  Acta  1915,  p.  234)  did  the 
same. 

Vhe  legislative  body,  having  created  in 
1911  the  office  of  deputy  superintendent  of 
public  instruction  for  the  several  supervision 
districts,  had  the  right  to  limit  the  expense  of 
such  office  chargeable  to  the  state.  Being  an 
apiiointive  office,  it  was  within  the  power  of 
the  Legislature  to  limit,  fix,  or  prohibit  the  ex- 
penses chargeable  to  the  state.  If  the  aggre- 
gate of  the  expenses  chargeable  to  the  state 
were  by  the  act  which  created  the  office  left 
uncertain,  it  was  within  the  power  of  the 
Legislature  to  define  this,  thus  to  make  It 
certain.  To  accomplish  this  certainty,  to 
make  the  amount  definite,  no  more  direct  way 
could  have  been  pursued  by  the  legislative 
branch  than  to  spedflcally  appropriate  a  giv- 
en and  definite  sum  equal  to  or  less  than  the 
maximum  named  in  the  original  act  If  the 
proviso  of  section  13  of  the  school  law  stood 
alone,  unaflTected  by  subsequent  legislation, 
some  support  might  be  found  for  the  assump- 
tion that  it  was  the  legislative  Intent  that 
It  should  constitute  an  appropriation  to  the 
extent  of  the  maximum  named;  but  when 
the  vei7  Legislature  that  created  the  office  of 
deputy  superintendent  and  enacted  the  pro- 
visions of  section  13  later  by  specific  appro- 
priation fixed  the  amount  that  should  be  paid 
by  the  state  for  expenses  for  the  years  1911 
and  1912,  this  was  final,  positive,  definite ;  and 
the  same  applies  to  the  specific  appropria- 
tion of  1913  and  1915.  This  was  the  appro- 
priation Intended  by  the  legislative  body  to 
be  the  full  amount  of  the  traveling  expenses 
<rf  the  office  chargeable  to  the  state. 

Was  this  appropriation  of  ?1,000,  made  by 
the  Legislature  of  1915  for  the  traveling  ex- 
penses of  the  deputy  superintendent  of  the 
Third  supervision  district  for  the  years  1915 
and  1916,  exhausted  when  the  claims  of 
the  respondent  constituting  the  first  cause 
of  action  were  presented  to  the  state  con- 
troller? Our  law  requires  that  the  state 
controller  shall  publish  an  annual  report  (sec- 
tion 4156,  Rev.  Laws),  and  specifically  pre- 
scribes what  shall  be  set  out  in  that  report 


(Session  Acts  1915,  p.  94).  The  annual  re- 
port of  the  state  controller  for  the  year  1915 
(page  25)  shows  that  out  of  the  $1,000  appro- 
priated by  the  Legislature  of  that  year  for 
the  traveling  expenses  of  the  deputy  for  the 
Third  supervision  district,  $625.77  had  been 
expended,  and  there  remained  $373.23  in  the 
appropriation.  The  controller's  report  for  the 
year  1916  shows  that  the  entire  appropriatioh 
had  been  expended.  Annual  Report  of  State 
Controller  for  1916,  pa^  25.  This,  too,  is  ad- 
mitted by  respondent's  pleadings.  The  appro- 
priation was  exhausted  when  the  claims 
which  constitute  the  basis  for  respondent's 
first  cause  of  action  were  presented  to  the 
state  controller.  My  view  of  the  law  as  to 
the  traveling  expenses  sued  for  appUes  also 
to  the  items  claimed  for  office  expenses.  The 
state  had  discharged  its  obligation  to  re- 
spondent The  specific  appropriation  having 
been  exhausted,  the  state  controller  could  not 
h<Mior  the  claims  of  respondent 

The  second  and  third  causes  of  action  in 
this  case  are  based  on  claims  for  traveling 
expenses  and  office  expenses  for  the  year 
1917.  The  liCglslature  made  no  appropriation 
in  the  general  appropriation  act  of  the  year 
1917  for  the  traveling  or  office  expenses  of 
the  deputy  superintendents  of  public  instruc- 
tion. The  contention  of  respondent  as  to  Us 
second  and  third  causes  of  action  rests  on 
his  position  that  the  proviso  in  section  13  of 
the  school  law  of  1911  was  of  Itself  an  ap- 
propriation to  the  extent  of  $800  per  annum 
for  traveling  expenses  and  $350  per  annum 
for  office  expenses. 

Did  the  Legislature  of  1911  intend  this  sec- 
tion of  the  school  law  to  be  an  appropria- 
tion? The  most  that  can  be  said  as  to  the 
spedflc  language  of  the  section  is  that  it  nam- 
ed the  fund  out  of  which  the  traveling  ex- 
penses and  office  exiienses  should  be  diverted, 
and  named  the  maximum  of  that  expense 
chargeable  against  the  state  for  any  one 
year.  As  I  have  already  stated  in  my  con- 
sideration of  the  first  cause  of  action,  the 
I.«gislature,  having  created  this  office,  had 
the  power  to  limit  the  traveling  expenses  of 
the  officer  which  might  be  chargeable  against 
the  state.  Having  the  power  to  limit — and 
in  my  Judgment  the  language  of  section  13 
conveys  no  other  idea  than  that  the  legisla- 
tive intent  was  that  that  body  alone  should 
specify  the  amoimt — it  follows  as  a  matter 
of  course,  and  will,  I  apprehend,  not  be  gain- 
said, that  it  had  the  power  to  eliminate. 

In  determining  as  to  whether  this  was  an 
appropriation,  we  must  look  to  the  legislative 
intent,  if  such  intent  can  be  ascertained.  The 
Legislature  that  enacted  section  13  of  the 
general  school  law  did  not  itself  regard  this 
section  as  constituting  an  appropriation,  be- 
cause in  that  very  session  (Session  Acts  1911, 
p.  80)  It  made  a  specific  appropriation  of  a 
sum  different  from  that  named  in  section  13. 
Each  succeeding  Legislature  has  made  a  spe- 
cific appropriation  for  this  purpose.  Sestiion 
Acts  1913,  p.  186;   Session  Acts  1915,  p.  234. 
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Courts  In  construing;  statutes  may  take  Into 
consideration  tbe  construction  placed  upon 
a  particular  statute  by  the  Legislature  that 
enacted  the  same,  U  such  be  ascertainable; 
and  In  cases  of  this  character  the  general 
appropriation  act  may  be  considered  in  con- 
nection with  the  section  in  question  (Con- 
verse T.  United  States,  21  How.  [62  U.  SJ 
463,  16  L.  Ed.  192),  and  continued  construc- 
tion and  application  by  those  In  authority  or 
by  those  officially  affected  should  not  be  over- 
looUed.  The  respondent  here,  as  well  as 
those  other  officers  of  our  school  system,  have 
made  manifest  their  construction  of  this  sec- 
tion of  the  school  law.  In  each  instance  the 
8i)eciflc  appropriation  made  by  the  Legisla- 
ture in  the  general  appropriation  bill,  and  not 
section  IS  of  the  school  law,  was  relied 
upon. 

The  Legislature  of  1915  specifically  appro- 
priated $1,000  for  traveling  expenses  for  the 
deputy  for  the  Third  supervision  district. 
This  sum  had  been  exhausted.  Annual  Re- 
ports of  the  State  Controller,  supra.  We  ob- 
serrd  that  a  relief  bill  (Senate  Bill  No.  50) 
was  introduced  (Senate  Journal  1917,  page 
83^,  by  which  It  was  proposed  to  have  the 
Legislature  appropriate  by  way  of  relief  to 
respondent  the  exact  sum  which  constitutes 
the 'basis  of  respondent's  first  cause  of  ac- 
tion here.  This  the  Legislature  refused  to 
do.  Senate  Journal  1917,  page  153.  Tbe 
courts  are  here  asked  by  this  proceeding  to 
do  that  which  tbe  Legislature  refused. 
Moreover,  we  are  asked  to  now  construe  the 
provision  of  section  13  of  the  school  law  to 
be  an  appropriation  In  Itself,  when  for  years, 
and  in  each  succeeding  session  of  our  Legis- 
lature since  the  passage  of  the  act,  that  body 
has  made  specific  appropriation.  Moreover, 
tbe  respondent  here  in  his  otUdal  capacity 
has  been  governed  by  the  specific  appropria- 
tion rather  than  by  section  18  of  the  school 
law. 

I>egls]atlve  construction,  or  the  application 
or  construction  placed  upon  a  statute  by  ad- 
ministrative officers,  is  not  binding  upon  a 
court.  The  power  is  vested  in  the  Judicial 
branch  of  the  government  to  finally  construe 
statutes;  but  in  construing  and  interpreting 
statutes  the  motive  of  the  lawmaking  body 
may  be  looked  for  and  ascertained  in  contem- 
poraneous history  and  in  contemporaneous 
and  subsequent  legislation  upon  cogent  mat- 
ters. Steamboat  Co.  v.  Farmers  Co.,  18  N.  J. 
Eq.  13 ;  State  ex  rcl.  New  Orleans  Padflc  R. 
Co.  V.  NlchoUs  et  al.,  30  La.  Ann.  080 ;  Edger 
v.  Randolph,  Co.  Comm.,  70  Ind.  331.  Con- 
sideration has  always  been  given  by  courts  to 
the  cohstructlon  given  to  a  statute  by  the  of- 
ficers appointed  to  execute  It,  where  'such  of- 
ficers have  acted  under  the  law  for  a  con- 
siderable length  of  time.  Union  Ins.  Co.  v. 
Hoge,  21  How.  (62  U.  S.)  35,  16  L.  Ed.  61; 
Scanlan  v.  Chllds,  33  Wis.  662;  Westbrook  v. 
Miller,  56  Mich.  148,  22  N.  W.  256. 

Basing  my  conclusion  upon  the  foregoing 
reasoning,  it  is  my  Judgment  that  the  demur- 


rer should  have  been  sustained  as  to  all 
causes  of  action.  The  prevailing  oplnlim 
seems  to  be  In  accord  with  my  views  as  to 
the  respondent's  first  cause  of  action,  and.  if  • 

1  understand  It  correctly,  would  reverse  the 
lower  court  on  its  decision  In  overruling  tbe 
demurrer  as  to  this.  The  order  of  the  pre- 
vailing opinion  in  effect  sustains  the  general 
demurrer,  as  to  tbe  first  cause  of  action,  and 
overrules  the  same  as  to  the  second  and  third 
causes.  Following  this,  the  prevailing  opin- 
ion and  order  assumes  to  modify  tbe  Judg- 
ment on  the  appeal  brought  to  tliis  court 
from  an  order  overruling  a  general  demur- 
rar.  I  am  at  a  loss  to  know  how,  in  view  of 
the  nature  of  this  demurrer,  this  court  can 
reconcile  ifa^  action  in  this  respect,  in  f^ce  of 
the  universal  rufe  of  pleading  which  holds 
that,  when  a  complaint  sets  up  more  than  one 
cause  of  action,  a  general  demurrer  will  not 
lie.  If  any  one  of  the  causes  is  well  pleaded, 
and  in  such  case  the  demurrer,  altbou^ 
good  as  to  one  of  the  causes,  must  be  over- 
ruled. Palmer  v.  Breed,  6  Ariz.  16,  43  Pac. 
219;  Blakeney  v.  Ferguson,  18  Ark.  347: 
Fleming  v.  Albeck,  67  CaL  226,  7  Pac.  659; 
Stacey  v.  Baker,  1  Scam.  (2  lU.)  417 ;  Bayless 
V.  Glenn,  72  Ind.  S ;  Jarvis  v.  'Worick,  10 
Iowa,  29;  Missouri  Pac.  Ry.  Co.  v.  McLlney, 
:i2  Mo.  App.  166;  Alexander  v.  Tha<^er,  30 
Neb.  614,  46  N.  W.  825 :  Hudson  v.  Wlnslow, 
36  N.  J.  Law,  445;  Martin  v.  WUliamg.  13 
Johns.  (N.  X.)  264;  Kent  v.  Blerce,  6  Ohio, 
336;  Spicer  v.  Glselmau,  15  Ohio,  338 ;  Shroy- 
er  V.  Richmond,  16  Ohio  St  465 ;  Ketchum  v. 
State,  2  Or.  103;  Simpson  v.  Prather,  5  Or. 
86 ;  Carson  v.  Clock,  50  Tex.  325 ;  Standlford 
V.  Qoudy,  6  W.  Va.  364;  Lockwood  v.  Rogers. 

2  Pin.  (WU.)  90;  U.  S.  v.  Glrault.  11  How.  22. 
13  L.  Ed.  587;  Broxvn  v.  Duchesne,  2  Curt. 
97,  Fed.  Cas.  No.  2,003;  Vermont  v.  Sodety, 
etc.,  2  Paine,  545,  Fed.  Gas.  No.  16,920;  Bliss 
on  Code  Pleading;  Maxwell  on  Code  Plead- 
ing, 375;  Phillips  on  Code  Pleading,  {  294; 
Sutherland  on  Code  Pleading. 

Tbe  question  to  be  passed  upon  here  is  the 
action  of  the  lower  court  in  overruling  a 
general  demurrer  to  a  complaint  setting  up 
several  causes  of  action.  Was  the  general 
demurrer  good  as  to  all  of  these  causes  of 
action?  If  it  was,  then  we  should  reverse 
the  ruling  of  th?  lower  court.  Was  any  one 
of  the  causes  of  action  good  as  against  the 
general  demurrer?  If  we  determine  this 
question  in  the  affirmative,  then  we  must  sus- 
tain tbe  ruling  made  below.  But  to  hold,  as 
does  the  prevalllug  opinion,  that  tlie  first 
cause  of  action  was  defective  as  against  the 
general  demurrer  and  the  second  was  not, 
and  then  to  sustain  the  lower  court  as  to  Its 
order  overruling  tlie  general  demurrer,  and 
yet  declare  the  demurrer  good  as  to  the  first 
cause  of  action,  and  then  to  sustain  the  lower 
court  as  to  its  order  overruling  tlie  general 
demurrer  and  at  the  same  time  modify  the 
money  Judgment  entered  by  that  court,  by 
striking  out  the  amount  of  the  first  cause  of 
action,  because  the  same  was  subject  to  the 
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general  demurrer — well,  if  precedent  is  the 
iwrent  of  law,  Burely  this  ia  the  whole  fam- 
ily. 

<41  Nev.  90) 

O'BRIEN  et  al.  v.  TROUSDALE  et  al 
(No.  2276.) 

(Supreme  Court  of  Nevada.    Oct  11, 1917.) 

1.  PRoHiBmow  *=9l— Ordinance  Not  in  'Eff- 

TKCT. 

Prohibition  will  not  issue  to  restrain  the  en- 
forcement of  an  ordinance  not  in  effect,  since 
there  must  be  a  cause  pending  before  the  writ 
will  issue. 

2.  Prohibition  «=34— Discbetion  of  Court. 

The  writ  of  prohibition  is  not  a  writ  of 
right,  but  one  of  sound  judicial  discretion,  to  be 
issued  or  refused  according  to  the  facts  of  each 
particular  case. 

3.  Prohibition  «=»6(2)— Ministerial  Acts. 

Rev.  I^wB,  I  5708,  providing  that  the  writ 
of  prohibition  arrests  the  proceedings  of  any 
tribunal,  etc.,  whether  exercising  functions  ju- 
dicial or  ministerial,  when  such  proceedings  are 
without  or  in  excess  of  jurisdiction,  does  not 
enlarge  the  writ  so  as  to  reach  proceedings  not 
of  a  judicial  character,  and  it  will  not  issue  to 
prohibit  county  commissioners  and  county  sheriff 
from  enforcing  an  ordinance  requiring  licenses 
for  selling,  etc,  liquors  in  restaurants,  etc. 

4.  Courts  i8=»207(5)— Jurisdiction— Writs. 

By  Const,  art  6,  §  4,  conferring  jurisdic- 
tion upon  the  Supreme  Court  to  issue  writs  of 
prohibition,  the  intention  of  the  framers  was 
undoubtedly  to  confer  the  right  to  issue  the  writ 
as  it  had  been  recognized  at  common  law. 

5.  Statutes  <s=5226  —  Construction  —  Adop- 
tion from  Uther  State. 

Where  the  Legislature  of  one  state  adopts 
the  statute  of  another,  the  act  of  adoption  raises 
the  .presumption  that  the  Legislature  of  the 
adopting  state  enacted  the  statute  in  the  light  of 
the  construction  that  had  been  placed  upon  it  in 
the  parent  state. 

Original  prooeedings  in  prohibition  by. 
Steve  O'Brien  and  others  against  A.  F.  Trous- 
dale and  others,  comprising  the  Board  of 
County  Commissioners  of  Humboldt  County 
and  S.  O.  Lamb,  Sheriff.  Alternative  writ 
vacated,  and  application  for  a  peremptory 
writ  denied. 

Yonng  &  Brown,  of  Lovelock,  for  petition- 
ers. Geo.  B.  Thatcher,  Atty.  Gen.,  and 
Thomas  E.  Powell,  Dlst  Atty.,  of  Winne- 
mucca,  for  respondents.  ' 

SANDERS,  J.  This  Is  a  petition  addressed 
to  this  court  by  certain  persons  engaged  in 
the  saloon  and  restaurant  business  in  the 
town  of  Lovelock,  Humboldt  county,  Nev., 
praying  that  this  court  will,  in  the  exercise 
of  its  original  Jurisdiction,  issue  its  writ  of 
prohibition,  restraining  and  prohibiting  the 
county  commissioners  of  Humboldt  county, 
acting  as  a  town  board  with  reference  to  the 
affairs  and  business  of  the  town  of  Lovelock, 
and  S.  G.  Lamb,  sheriff  of  said  county,  from 
enforcing  an  ordinance  passed  by  said  board 
requiring  licenses  for  the  selling,  serving,  fur- 
nishing, or  disposlDg  of  spirituous,  vinous,  or 
malt  liquors,  or  any  admixture  thereof,  in 
restaurants,  dining  rooms,  lunch  rooips,  or 


other  places  of  business  where  meals  are 
sold,  served,  or  furnished  to  the  public  in 
the  said  town  of  Lovelock.  The  petitioners 
aver  that  the  ordinance  in  question  is  an  il- 
legal law  and  regulation  affecting  their  busi- 
ness ;  that  a  failure  to  comply  with  its  terms 
and  conditions  would  subject  them  to  an  il- 
legal arrest  and  Imprisonment,  and  they 
would  be  deprived  of  their  liberty  without 
due  process  of  law;  that  the  petitioners  have 
no  plain,  speedy,  or  adequate  remedy  at  law 
or  in  equity,  and  unless  relief  be  granted  as 
prayed  for,  an  irreparable  hardship  and  In- 
jury will  be  done  petitioners  by  the  enforce- 
ment of  said  ordinance. 

11]  We  issued  the  alternative  writ  In  this 
cause  upon  the  assumption  tliat  the  ordinance 
complained  of  was  in  effect  but  it  afflrma- 
tlvely  appears  that  it  was  not  The  Jurisdic- 
tion of  the  respondent  board  over  the  subject- 
matter  of  the  ordinance  is  not  questioned, 
but  the  petitioners,  through  fear  or  anticipa- 
tion of  its  enforcement,  now  invoke  the  rem- 
edy of  prohibition  to  test  its  validity. 

"An  application  for  a  writ  of  prohibition  be- 
fore the  actual  commencement  of  an  action  or 
proceeding  is  premature,  since  there  must  be  a 
cause  pending  before  the  writ  will  issue."  State 
v.  Ryan,  180  Mo.  32,  79  S.  W.  429;  Darnell  v. 
Vandine,  64  W.  Va.  53,  60  S.  E.  996;  Haldeman 
V.  Davis,  28  W.  Va.  327;  Mealing  et  al.  v.  City 
Council  of  Augusta,  Dudley's  Reps.  221;  State 
v.  Judge,  33  La.  Ann.  1284;  Sherlock  v.  Jack- 
sonville, 17  Fla.  93;  Wood  on  Mandamus  and 
Prohibition,  p.  145;  32  Cyc.  628;  23  Am.  & 
Eng.  Ency.  of  Law,  206. 

[J]  The  writ  of  prohibition  is  not  a  writ 
of  right  but  one  of  sound  judicial  discretion, 
to  be  issued  or  refused  according  to  the  facts 
of  each  particular  case.  This  practice  may 
be  treated  as  stare  decisis  in  this  state,  Wal- 
cott  V.  Wells,  21  Nev.  50,  24  Pac.  367,  9  L. 
K.  A.  59,  37  Am.  St.  Rep.  478.  It  is  Justifled 
only  by  extreme  necessity,  and  not  then,  un- 
less the  other  remedies  provided  by  law  are 
inadequate  to  afford  full  relief. 

We  are  averse  to  establishing  the  practice 
of  encouraging  applications  for  extraordi- 
nary remedies  by  anticipating  that  a  cause 
will  be  pending,  and  issue  the  process  In  ad- 
vance of  the  actual  pendency  of  the  proceed- 
ing which  the  writ  is  used  to  arrest  State 
v.  Rjran,  supra. 

The  alternative  writ  heretofore  issued  is 
vacated,  and  the  application  for  a  peremp- 
tory writ  is  denied. 

It  is  so  ordered. 

McCARRAN,  C.  J.  (concurring).  1  concur 
in  the  order  and  in  the  opinion  of  Mr.  Jus- 
tice SANDERS,  but  I  deem  it  proper  to  e.t- 
presB  my  views  on  another  phase  of  the  ques- 
tion. 

Petitioner  by  these  proceedings  seeks  to 
prohibit  the  respondents  A.  F.  Trousdale,  W. 
L.  Brackett,  and  W.  H,  Cooper,  comprising 
the  board  of  county  commissioners  of  Hum- 
boldt county,  and  S.  G.  Lamb,  sheriff  of  said 
county,  from  enforcing  a  certain  ordinance 
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providing  for  the  licensing  of  certain  lines  of 
business,  and  from  collecting  the  license  pro- 
vided for  In  the  ordinance. 

[3,4]  From  the  view  that  I  take  In  this  mat- 
ter, not  only  Is  the  application  here  premature, 
but  by  these  proceedings  petitioner  seeks  to 
accomplish  by  the  writ  of  prohibition  a  some- 
thing for  which  the  writ  was  never  Intended. 
Section  4  of  article  6  of  our  Constitution,  In 
conferring  Jurisdiction  upon  the  Supreme 
Court,  among  other  things  provides: 

"The  court  shall  also  have  power  to  issue 
writs  of  mandamus,  certiorari,  prohibition,  quo 
warranto,  and  habeas  corpus  and  also  all  writs 
necessary  or  i^roper  to  the  complete  exercise  of 
its  appellate  jurisdiction." 

Section  5708,  Revised  Laws  1912,  provides 
as  follows: 

"The  writ  of  prohibition  is  the  counterpart  of 
the  writ  of  mandate.  It  arrests  the  proceedings 
of  any  tribunal,  corporation,  board,  or  person, 
vrhether  exercising  functions  judicial  or  ministe- 
rial, when  such  proceedings  are  without  or  in 
excess  of  the  jurisdiction  of  such  tribunal,  cor- 
poration, board,  or  person." 

It  was  undoubtedly  the  Intention  of  the 
framers  of  the  organic  law  to  confer  upon 
this  court  the  right  to  Issue  the  writ  of  pro- 
hibition as  the  same  had  been  and  was  rec- 
ognized at  common  law.  At  common  law  this 
writ  Issued,  with  but  rare  exception,  onlj 
from  the  courts  having  common-law  Juris- 
diction. The  scope  and  function  of  the  writ 
of  prohibition  at  common  law  was  to  prohibit 
a  peculiar  and  Inferior  court  from  assuming 
an  unauthorized  jurisdiction.  The  Issuance 
of  the  writ  was  authorized  only  to  restrain 
the  exercise  of  Judicial  functions.  Smith  v. 
Whitney,  116  U.  S.  167,  6  Sup.  Ct.  670,  29  I* 
Ed.  601.  In  the  common-law  courts  of  Eng- 
land, as  well  as  in  those  courts  of  the  United 
States  having  common-law  Jurisdiction,  it  is 
emphatically  held  that  the  writ  of  prohibition 
will  not  issue  to  restrain  or  prevent  the  acts 
of  an  executive  or  ministerial  officer.  The 
function  of  the  writ  of  prohibition  is  to  pre- 
vent acts  in  excess  of  jurisdiction  by  a  tribu- 
nal having  Judicial  powers.  The  scope  of 
the  writ  at  common  law  never  included  the 
restraining  of  mlolsterial  acts.  Thomson  v. 
Tracy  et  aL,  60  N.  Y.  31. 

It  Is  to  officers  exercising  judicial  func- 
tions and  to  tribunals  where  such  functions 
are  administered  that  the  writ  of  prohibition 
could  pr«^>erly  be  addressed.  £>x  parte 
Braudlacht,  2  Hill  (N.  Y.)  367,  38  Am.  Dec. 
683. 

It  Is  unnecessary.  In  view  of  the  position 
taken  by  Mr.  Justice  Sanders  in  his  opinion, 
for  me  to  dwell  at  length  In  this  concurring 
opinion  on  the  force  or  validity  of  section 
6708  of  our  Revised  Laws. 

The  Supreme  Court  of  California,  In  the 
case  of  Maurer  v.  Mitchell,  53  Cal.  289,  hav- 
ing ttefore  It  the  exact  question  with  which 
I  assume  to  deal,  held,  as  do  many  other 
courts,  that  at  common  law  the  writ  of  pro- 
hibition was  a  remedial  writ  provided  to 
check  encroachments  of  jurisdiction ;  that  its 
office  was  to  restrain  subordinate  courts  and 


Inferior  triounals  from  exceeding  their  Ju- 
risdiction; that  the  writ  of  prohibition  men- 
tioned In  the  Constitution  (the  Constitution 
of  California  as  to  the  power  of  the  Supreme 
Court  to  issue  writs  is  identical  to  oars)  was 
the  writ  as  known  to  the  common  law :  aod 
that  the  language  of  the  statute  did  not  re- 
quire the  court  to  hold  that  the  office  of  the 
writ  of  prohibition  bad  been  extended.  The 
statute  of  California  to  which  the  Supreme 
Court  of  that  state  referred  was  as  follows: 
"The  writ  of  prohibition  is  the  counterpart  of 
the  writ  of  mandate.  It  arrests  the  proceedings 
of  any  tribunal,  corporation^  board,  or  person, 
•  •  •  when  such  proceedings  are  without  or 
in  excess  of  the  jurisdiction  of  such  tribunal, 
corporation,  board,  or  pei-aon."  Code  Civ.  Pnc 
{  1102. 

The  Supreme  dourt  of  California,  viewing 
the  provisions  of  the  statute  as  It  then  ex- 
isted, held  In  effect  that  the  writ  should  not 
issue  In  cases  In  which  It  could  not  have  been 
resorted  to  prior  to  the  enactment  of  this 
section.  Following  the  decision  of  the  Su- 
preme Court  in  the  Maurer-Mitchell  Case,  su- 
pra, the  Legislature  of  California  amended 
the  statute  and  attempted  to  provide  that  the 
writ  of  prohibition  could  be  resorted  to  for 
the  purpose  of  arresting  proceedings  of  any 
tribunal,  corporation,  board,  or  person  "  •  •  • 
whether  exercising  functions  judicial  or  min- 
isterial, *  •  •  without  or  in  excess  of  the 
jurisdiction." 

In  the  case  of  Camron  v.  Kenfield,  57  CaL 
550,  the  Supreme  Court  again  asserted  the 
principle  announced  in  the  Maurer-Mltcbell 
Case,  and  held  that  the  writ  of  prohlbltioa 
mentioned  In  the  Constitution  was  the  writ 
as  iLuown  at  common  law,  and  further  held 
that  the  Legislature  was  without  power  to 
enact  the  statute  which  purported  to  extend 
the  function  of  the  writ  of  prolilbltion  ana 
declared  the  enactment  void,  in  so  far  as  It 
sought  to  affect  ministerial  acts  or  officers. 
To  the  same  effect  were  the  following  cases: 
Farmers'  Union  v.  Thresher,  62  CaL  407; 
Hobart  V.  TiUson,  66  Gal.  210,  5  Pat  83. 

The  cases  of  Camron  v.  Kenfield,  Farmers' 
Union  V.  Thresher,  and  Hobart  v.  Xillaon 
were  again  referred  to  approvingly  In  the 
case  of  McGinnls  v.  Mayor  and  Gomaion 
Council,  163  CaL  711.  96  Pac.  367. 

The  Supreme  Court  of  Utah,  having  before 
it  the  question  of  the  office  of  the  writ  of 
prohibition  under  constitutional  and  statu- 
tory provisions  very  similar  to  ours,  cited 
with  approval  the  decisions  of  the  Suprem« 
Court  of  California  In  the  case  of  Camron  ▼. 
Kenfield,  Farmers'  Union  v.  Thresher,  and 
Hobart  v.  Tillson,  supra,  and  held  that  the 
writ  of  prohibition  would  only  lie  to  restrain 
acts  which  were  in  some  degree  Judicial. 
State  ex  reL  Robinson  v.  Durand,  3t>  Utah, 
93,  104  Pac.  760.  The  opinion  in  this  case  is 
a  lucid  review  of  the  whole  matter. 

In  the  case  of  State  ex  rd.  Kennedy  t. 
Martiiy  24  Mont  379,  62  Pac.  493,  51  U  R. 
A.  958,  the  Supreme  Court  of  Montana,  being 
called  upon  to  determine  this  question  nuder 
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coDstitutloiial  and  statutory  provisions  qnlte 
like  those  of  California,  cited  with  approval 
the  California  cases  to  which  I  have  refer- 
red ;  and  there  the  court  held  that,  notwith- 
standing the  statute  (Identical  to  our  section 
S708,  Rev.  Laws),  the  common-law  office  of 
the  writ  of  prohibition  was  not  enlarged  so 
as  to  reach  proceedings  not  of  a  Judicial  char- 
acter. 

The  Supreme  Court  of  Idaho,  In  the  case 
of  Williams  V,  Lewis,  e  Idaho,  184,  54  Pac. 
620,  held  that  the  writ  of  prohibition  under 
the  statute  of  that  state  would  lie  to  restrain 
the  action  of  a  ministerial  officer  when  it 
appeared  that  such  action  was  Illegal  and 
beyond  bis  Jurisdiction. 

The  Supreme  Court  of  Montana,  in  the 
case  of  State  ex  reL  Kennedy  v.  Martin,  su- 
pra,, after  comparing  the  decision  of  the  Su- 
preme Court  of  California  in  the  case  of  Mau- 
rer  v.  Mitchell,  supra,  with  that  of  the  Su- 
preme Court  of  Idaho  In  the  case  of  Williams 
V.  Lewis,  supra,  sanctioned  the  former,  bnt 
refused  to  follow  the  latter  and  declined  to 
approve  It. 

In  the  case  of  State  v.  Clarlc  Co.  Ct,  41 
Mo.  44,  the  Supreme  Court  of  that  state,  hav- 
ing before  It  the  question  of  the  function  of 
the  writ  of  prohibiyon  to  prohibit  the  col- 
lection of  taxes,  etc.,  held  that  the  writ  was 
not  available  to  restrain  the  performance  of 
ministerial  acts  however  erroneous  such  min- 
isterial acts  might  be.  To  the  same  effect  we 
note  the  decision  of  the  Supreme  Court  of 
Wisconsin  in  the  case  of  State  v.  Gary,  33 
Wis.  93,  and  also  Atlslns  v.  Siddons,  66  Ala. 
453. 

The  question  upon  which  I  would  here 
dwell  has  never  been  squarely  Interpreted  or 
passed  upon  by  this  court,  save  and  except  in 
so  far  as  expressions  of  the  court  have  inti- 
mated the  true  and  correct  rule. 

In  Low  T.  Crown  Point  Mng.  Co.,  2  Nev. 
76,  this  court  said: 

"Properly  speaking,  the  office  of  the  writ  of 
prohibition  is  not  to  correct  errors,  but  to  pre- 
vent courts  from  transcending  the  limits  of 
their  jurisdiction  in  the  exercise  of  judicial  but 
not  ministerial  power." 

In  the  case  of  Walcott  v.  Wells,  21  Nev. 
61,  24  Pac.  368,  9  L.  R.  A.  59,  37  Am.  St. 
Rep.  478,  this  court,  speaking  through  Mr. 
Justice  Hawley,  said: 

"The  object  of  the  writ  is  to  restrain  inferior 
courts  from  acting  without  authority  of  law  in 
cases  where  wrong,  damage  and  injustice  are 
likely  to  follow  such  actions." 

To  the  same  etTect  will  be  found  the  ex- 
pression of  this  court  In  the  case  of  State  ex 
lel.  Thatcher  v.  District  Court,  38  Nev.  323, 
149  Pac.  178. 

Mr.  High,  In  Us  treatise  on  Extraordinary 
Legal  Remedies,  says: 

"The  writ  of  prohibtion  may  be  defined  as  an 
extraordinary  jndidal  writ,  issuing  out  of  a 
court  of  superior  jurisdiction  and  directed  to  an 
inferior  court,  for  the  purpose  of  preventing  the 
inferior  tribunal  from  usurping  a  jurisdiction 
with  wbicfa  it  is  not  legally  vested.  It  is  an 
original  remedial  writ,  and  is  the  remedy  af- 
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forded  by  the  common  law  to  correct  encroacb* 
ments  of  jurisdiction  by  inferior  courts,  and  la 
used  to  keep  such  courts  within  the  limits  and 
bounds  prescribed  for  them  by  law.    •    •    •  " 

Again,  the  author  says: 

"Nor  should  it  be  granted  except  in  a  clear 
case  of  want  of  jurisdiction  in  the  court  whose 
action  it  is  sought  to  prohibit  And  to  warrant 
the  relief  the  petition  must  clearly  show  that 
an  inferior  court  is  about  to  proceed  in  a  mat- 
ter over  which  it  has  no  jurisdiction,  and,  unless 
this  is  distinctly  and  affirmativ^y  shown,  tli9 
relief  will  not  be  granted." 

And  again*  he  says: 

"A  distinction  is  taken,  in  the  exercise  of  the 
jurisdiction,  between  cases  where  the  proceed- 
ings of  the  court  which  it  is  sought  to  prohibit 
are  of  a  judicial  nature  and  cases  where  they  are 
merely  administrative  or  ministerial.  And  while 
the  writ  will  lie  in  proper  cases  as  to  matters 
of  a  purely  judicial  nature,  it  will  not  go  if 
the  proceedings  which  it  is  sought  to  prevent  are 
only  ministerial."  High  on  Extraordinary  Legal 
Remedies,  S  T62  et  seq. 

The  case  of  Wlnsor  v.  Bridges,  24  W&aix, 
540,  64  Pac.  780,  was  an  original  proceeding 
in  prohibition  wherein  the  Board  of  Regents 
of  tlie  University  of  Washington  sought  to 
prohibit  the  land  commissioners  of  that  state 
from  selling  or  attempting  to  sell,  or  leasing 
or  attempting  to  lease,  a  certain  tract  of  land 
In  the  city  of  Seattle.  There  the  Supreme 
Court  of  Washington,  in  a  most  comprehen- 
sive review  of  the  function  of  the  writ  of 
prohibition,  and  after  dwelling  at  some  length 
on  the  interpretations  rendered  by  the  Su- 
preme Courts  of  California  (Camron  v.  Ken- 
field,  supra)  and  of  Montana  (State  ex  rel. ' 
Scharnikow  v.  Hogan,  24  Mont.  379,  62  Pac 
493,  51  L.  R.  A.  958)  and  Idaho  (WlUiams  v. 
Lewis,  supra)  as  well  as  Utah  (People  t. 
House,  4  Utah,  369,  10  Pac.  838),  held  in  ef- 
fect that  the  writ  of  prohibition  as  provided 
for  by  the  Constitution  of  Washington  wa" 
practically  the  common-law  writ,  and  its 
purpose  was  to  restrain  the  exercise  of  unau- 
thorized Judicial  or  quasi  Judicial  power. 
The  court  in  that  case  reaffirmed  Its  deci- 
sion in  the  case  of  State  ex  rel.  White  v. 
Board  of  State  Land  Commissioners,  23 
Wash.  700,  63  Pac.  532,  to  the  effect  that  to 
warrant  the  writ  to  any  organized  body  other 
than  a  court  It  Is  necessary  that  the  acta 
sought  to  be  prohibited  be  purely  Judicial  and 
not  executive,  administrative,  or  legislative: 

I  make  special  comment  on  the  cases  of 
State  T.  Clark  Co.  Ct,  supra,  Farmers'  Uniod 
v.  Thresher,  supra,  and  Hobart  v.  TiU90L\  su- 
pra, because  In  each  of  those  cases  the  coorts 
of  Missouri  and  California  were  dealing  with 
a  question  analogous  to  that  at  bar,  namely, 
acts  of  ministerial  officers  in  relation  to  as- 
sessment and  collection  of  taxes  upon  person- 
al property. 

Although  many  decisions  may  be  found  in 
our  reports  dealing  with  the  question  of  pr<> 
blbltion,  its  scope  and  applicability,  it  may 
be  well  to  note  that  all  of  the  decisions  prlos- 
to  1912  were  dealing  with  the  writ  of  prohi- 
bition as  authorized  by  the  CoustitutioD  {.sec- 
tion 4,  art.  6),  and  hence  as  comprehended  at 
common  law.    The  section  of  our  Constitu- 
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tion  referred  to  Is  one  dealing  wltb  the  Juris- 
diction of  the  Supreme  Court,  and  was  taken 
In  substance  from  article  6,  S  4,  of  the  Con- 
stitution of  the  state  of  California  as  amend- 
ed September  3,  1862.  It  was  not  until  1911 
that  our  Legislative  department  here  sought 
to  enact  a  specltic  statute  (section  5708,  Rer. 
Laws)  dealing  with  and  defining  the  writ  of 
prohibition.  Section  5708  of  our  Revised 
Laws,  being  section  766  of  our  Code  of  Civil 
{>ractice,  as  enacted  March  17,  1911,  is  taken 
verbatim  from  the  Code  of  California  as 
enacted  March  11,  1872,  as  amended  March 
3,  1881  (Kerr's  Cyc.  Codes  of  Cal  C.  a  P.  | 
1102). 

All  of  the  decisions  of  the  Supreme  Court 
of  California  to  which  I  have  referred  as 
bearing  upon  the  function  and  office  of  the 
writ  of  prohibition  were  rendered  prior  to 
1911,  the  date  on  which  our  L«glslature 
adopted  the  Code  of  California  applicable  to 
prohibition  and  made  it  a  part  of  the  Civil 
Practice  Code  of  this  state. 

[6]  Where  the  Legislature  of  one  state 
adopts  the  statute  of  another,  the  act  of 
adoption  raises  the  presumption  that  the 
Legislature  of  the  adopting  state  enacted. the 
statute  in  the  light  of  the  construction  that 
had  been  placed  upon  it  in  the  parent  state. 
Williams  v.  Glasgow,  1  Nev.  533;  McLane  v. 
Abrams,  2  Nev.  199;  State  v.  Itobey,  8  >iev. 
312;  Ormsby  County  v.  Kearney,  al  Nev. 
371, 142  Pac.  803. 

I  know  of  nothing  prevailing  as  to  condi- 
tions or  circumstances  in  this  state  that 
would  cause  an  exception  to  exist  whereby 
this  rule  of  statutory  adoption  should  not  be 
applicable  to  the  matter  at  bar.  First  Na- 
tional Bank  of  Butte  v.  Bell  Co.,  8  Mont  46, 
19  Pac.  403.  Our  organic  law  relative  to  the 
jurisdiction  of  the  Supreme  Court,  as  I  have 
already  set  out,  is  substantially  the  same  as 
that  relative  to  the  same  subject  in  the  state 
of  California.  This  is  especially  to  be  consld- 
erea  in  applying  the  rule  of  adoption  of  con- 
struction to  which  I  Iiave  referred.  Swoflord 
V.  Mills  (C.  C.)  86  Fed.  556;  Klrman  v.  Pown- 
Ing,  25  Nev.  378,  60  Pac.  834,  61  Pac.  1090. 

I  am  convinced  that  section  5708.  of  our  Re- 
vised Laws  does  not  in  efTect  extend  the  of- 
fice or  function  of  the  writ  of  prohibition 
from  that  recognized  at  conmion  law,  and 
that  by  the  aeape  of  the  writ  only  acts  of  a 
Judicial  nature  are  affected,  while  acts  purely 
ministerial,  legislative,  or  executive  are  not 
to  be  interfered  with.  It  may  be  that  boards 
or  officers  having  quasi  judicial  functions 
would,  under  statutes  such  as  ours,  be  sub- 
ject to  the  force  and  effect  of  a  writ  of  pro- 
hibition, but  this  question  is  not  involved 
here. 

Neither  the  acts  of  the  board  of  county 
commissioners  in  enactlnr;  or  publishing  the 
proposed  ordinance,  nor  the  acts  of  the  sheriff 
of  Humboldt  county  in  collecting  the  licenses 
under  such  ordinance,  could  be  regarded  as 
In  any  sense  Judicial,  or  even  quasi  Judicial, 
in  nature.    It  is  not  legislative  or  executive 


or  ministerial  acts  that  are  subject  to  ttas 
force  or  effect  of  the  writ  of  prohibitioa 

I  do  not  accede  to  the  conclusion  In  the 
concurring  opinion  of  Mr.  Justice  Coleman 
as  to  petitioners  having  an  adequate  remedy 
at  law.  This  would  signify  the  absence  of 
other  remedy.  The  case  of  WeUs  Fargo  Oo. 
7.  Dayton,  11  Nev.  161,  dted  in  support  of 
the  assertion,  Is  In  my  Judgment  In  no  wise 
applicable.  That  was  a  suit  against  the  as- 
sessor of  Lincoln  county  to  prevent  the  col- 
lection of  what  was  alleged  to  be  an  illegal 
tax  imposed  for  revenue.  Such  a  tax  was 
enforceable  and  collectible  by  the  avenues 
provided  by  the  statute.  The  ordlaance,  the 
validity  of  which  petitioner  here  sought  to 
avoid  and  test  by  the  writ  of  prohibition,  is 
one  enacted  for  police  regulation  as  well  as 
for  revenue.  The  ordinance  in  question  pro- 
vides in  its  concluding  section  that: 

_  "Any  person,  persons,  firm,  company,  corpora- 
tion, or  association,  keeping,  conducting  manag- 
ine  or  maintaining  any  restaurant  •  *  • 
where  meals  or  lunches  are  sold  •  •  •  who 
or  which  shall  sell  serve  or  furnish,  or  permit  to 
be  sold,  served  or  furnished,  or  otherwise  dispos- 
ed of,  any  spirituous,  vinous,  molt  or  brewed 
liquors  *  .'  '  in  violation  of  the  provisions 
of  this  ordinance,  shall  be  guilty  of  a  mis<le- 
meanor  and  on  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  fifty  dollars  and 
not  more  than  two  hundred  and  fifty  dollars,  or 
by  imprisonment  in  the  county  jail  for  a  pe- 
riod of  not  less  than  twenty-five  days  and  not 
more  than  one  hundred  and  twenty-five  days,  or 
by  both  such  fine  and  imprisonment." 

There  is  a  vast  difference,  in  my  Judgment, 
between  a  tax  Imposed  for  revenue,  collecti- 
ble through  the  civil  processes  of  the  law, 
and  a  license  for  police  regulation,  failure 
to  acquire  which  constitutes  a  crime  punish- 
able by  imprisonment.  Equally  so,  there  is 
a  vast  difference  between  the  remedy  that 
may  be  resorted  to  by  the  party  seeking  ei- 
ther to  test  the  validity  of  the  same  or  avoid 
the  consequences.  However,  this  matter  is 
not  properly  before  us  in  this  proceeding. 

COLEMAN,  J.  (concurring).  1  concur  in 
the  opinion  of  SANDERS,  J.,  and  in  the  or- 
der. I  also  concur  in  the  opinion  of  McCAR- 
RAN,  C.  J. 

Aside  from  the  fact  that  the  courts  are 
uuHnimous  in  the  view  taken  by  the  Supreme 
Court  of  California,  as  set  forth  in  the  con- 
curring opinion  of  the  learned  CHIEF  JUS- 
TICE (except  In  Idaho,  where  reasons  exist 
for  a  different  rule),  it  would  seem  that  an 
additional  reason  exists  for  this  court  to 
adopt  the  view  of  the  California  court,  and 
that  is,  that  both  our  constitutional  and  stat- 
utory provisions  relative  to  the  writ  of  pro- 
hibition were  taken  ttom  California,  and 
our  statutory  .provision  was  enacte4L  some 
time  after  the  decisions  in  the  California 
cases  were  rendered.  In  the  light  of  this 
fact,  I  think  we  must  assume  that  our  Leg- 
islature intended  to  adopt  the  California 
statute  as  construed  by  the  highest  court  of 
that  state. 

Willie  the  point  has  not  been  urged  upon 
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as,  I  am  Inclined  to  the  view  that  petitioners 
have  an  adequate  remedy  at  law,  In  that 
they  may  pay  the  license  tax  under  protest 
and  bring  a  suit  at  law  to  recover  the  same. 
Wells  Fargo  &  Co.  v.  Dayton,  11  Nev.  161; 
37  Cyc  1260. 

(«  Nev.  106) 

STATE   V.    McFARLIN.      (No.   2201.) 
(Supreme  Court  of  Nevada.     Oct.   18,   1917.) 

1.  Baii.  ^=»44— After  Conviction — Charob 
or  Kui^K. 

Const,  art.  1,  {  7,  providing  that  "all  per- 
sons shall  be  bailable  by  sufficient  sureties,  un- 
less for  capital  offenses  when  the  proof  is  evi- 
dent, or  the  presumption  great,"  was  only  de- 
signed to  alter  the  common-law  rule  as  to 
criminal  cases  before  conviction,  leaving  the 
matter  of  bail  after  conviction  discretionary. 

2.  Baii.  9=»44  — AmcB  Conviction— Proba- 
ble CAtrsE. 

Under  Rev.  Laws,  {  7294,  providing  that  an 
appeal  from  a  conviction  shall  stay  the  execu- 
tion upon  filing  with  the  clerk  of  the  court,  in 
which  the  conviction  shall  have  been  had,  a 
certificate  of  the  judge  of  such  court,  or  a  jus- 
tice of  the  Supreme  Court,  that  there  is  prob- 
able cause  for  the  appeal,  and  ,  section  7314, 
providing  that,  after  conviction  of  an  offense 
not  punishable  with  death,  a  defendant  on  ap- 
peal may  be  admitted  to  bail  (1)  as  a  matter 
of  right,  where  the  appeal  is  from  a  judgment 
imposing  a  fine,  and  (2)  as  a  matter  of  discretion 
in  all  other  cases,  the  element  of  probable  cause 
for  the  appeal  from  a  conviction  and  judgment 
of  imprisonment  is  essential,  and  over  whidi 
judicial  discretion  may  be  exercised  on  the  que* 
tion  ot  bail. 

3.  Bail  «=»44— After  Conviction— Statute. 

Rev.  Laws,  J  7294,  is  in  the  nature  of  a  -su- 
persedeas, whereby  the  execution  of  the  judg- 
ment of  conviction  is  stayed  pending  appeal, 
and  standing  alone,  has  nothing  to  do  with  the 
question  of  admission  to  bail,  which  is  governed 
by  section  7314. 

4.  Bail  *=»47— After  Conviction- Pbocebd- 

INOS. 

Under  Rev.  Laws.  H  7294,  7314,  where  pe- 
titioner's appeal  from  a  conviction  for  embez- 
zlement sentencing  him  to  imprisonment  \v-as 
properly  taken  in  good  faith,  and  it  appears 
that  newly  discovered  evidence,  which  was  not 
available  at  or  during  the  trial,  is  now  avail- 
able, and  is  of  such  a  nature  as  might  reason- 
ably be  expected  to  raise  a  reasonable  doubt 
of  guilt,  petitioner  will  be  admitted  to  bail  by 
the  Supreme  Court 

Oeorge  B.  McFarlln  was  convicted  of  em- 
bezzlement, and,  pending  his  appeal,  petitions 
for  a  certificate  of  probable  cause,  and  to  be 
admitted  to  bail.  Heard  at  Chambers  by  the 
C3iief  Justice,  and' petitioner  admitted  to  bail. 

James  M.  Frame  and  Howard  Browne,  all 
of  Reno,  for  petitioner.  George  J.  Kenney, 
Dist  Atty.,  Geo.  B.  Thatcher,  Atty.  Gen.,  and 
E.  T.  Patrick,  Deputy  Atty.  Gen.,  for  the 
State. 

McCARRAN,  C.  J.  Petitioner  was  con- 
victed of  the  crime  of  embezzlement  by  a 
Jury  In  the  Eighth  Judicial  district  court,  and 
thereafter  made  his  motion  In  that  court  for 
a  new  trial  upon  the  several  statutory 
grounds,  including  that  of  newly  discovered 


evidence.  The  trial  court  overruled  the  lat- 
ter motion,  and  pronounced  Judgment  and  im- 
posed sentence  on  petitioner,  fixing  the  pen- 
alty at  Imprisonment  in  the  state  penitentiary 
for  a  period  of  one  to  fourteen  years.  The 
defendant's  notice  of  appeal  to  the  Supreme 
Court  was  duly  filed  within  time  as  pre- 
scribed by  our  Criminal  Practice  Act.  Th.i 
petition  here  recites  the  essential  facts,  and 
further  presents  that  the  record  has  already 
been  transcribed,  and  that  defendant  will 
proceed  with  all  expedition  to  make  his  bill 
of  exceptions  and  have  the  same  settled  and 
signed.  Petitioner  prays  for  a  certificate  of 
probable  cause,  and  my  attention  was  di- 
rected to  the  statute  In  this  respect. 

Section  72M,  Revised  Laws  1912,  the  same 
being  section  444  of  our  Criminal  Practice 
Act,  Is  as  follows: 

"An  appeal  to  the  Supreme  Court  from  a 
judgment  of  conviction  shall  stay  the  execu- 
tion of  the  judgment  upon  filing  with  the  clerk 
of  the  court  in  which  the  conviction  shall  have 
been  bad  a  certificate  of  the  judge  of  such 
court,  or  of  a  justice  of  the  Supreme  Court, 
that  in  bis  opinion  there  is  probable  cause  for 
the  appeal,  but  not  otherwise." 

In  the  case  of  State  v.  Murphy,  23  Nev. 
391,  48  Pac.  628,  this  court  held  that  the  ap- 
peal from  a  Judgment  of  Imprisonment  does 
not  operate  as  a  stay  of  execution,  and  the 
defendant.  If  in  custody,  must  so  continue, 
unless  admitted  to  ball. 

Section  7314,  Revised  Laws  (section  464, 
Criminal  Practice  Act),  is  as  follows: 

"After  conviction  of  an  offense  not  punishable 
with  death,  a  defendant  who  has  apijealed  may 
be  admitted  to  bail:  (1)  As  a  matter  of  right, 
where  the  appeal  is  from  a  judgment  imposing 
a  fine  only;  (2)  as  a  matter  of  discretion  in 
all  other  cases." 

Section  7326,  Revised  Laws  (section  470, 
Criminal  Practice  Act),  is  as  follows: 

"In  the  cases  in  which  the  defendant  may  be 
admitted  to  ball,  upon  an  appeal,  the  order  ad- 
mitting bim  to  bail  may  be  .made  by  the  court 
or  judge  who  tried  the  case  or  by  the  court  to 
which  the  appeal  is  taken  or  the  judge  or  a 
justice  thereof." 

I  find  that  on  a  number  of  occasions  the 
Cnlifornia  courts  and  the  Judges  thereof  have 
considered  and  determined  this  question,  and 
in  some  instances  their  opinions  meet  with 
my  view  as  to  the  proper  application  of  the 
statute;  the  Code  there  being  the  same  us 
onrs.  Kerr's  Cyc.  Codes,  Penal  Code,  1272. 
In  the  case  of  Es  parte  Voll,  41  Cal.  29,  the 
Supreme  Court  considered  the  matter  at 
length  under  proceedings  in  habeas  corpus. 
Petitioner  there  urged  the  contention  that 
the  provision  of  the  Constitution  (article  1,  { 
7)  Intended  that  bail  should  be  granted  as  a 
matter  of  right,  even  after  conviction.  It 
will  be  interesting  to  note  here  that  the  pro- 
vision of  the  Constitution  of  California  in 
this  respect  is  identical  with  that  found  in 
our  Constitution  (article  1,  {  7)  as  follows: 
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"All  persona  shall  be  bailable  by  sufficient 
■nreties,  unless  for  capital  offenses  when  the 
proof  is  evident,  or  the  presumption  great" 

[1]  It  was  asserted  by  the  court  there,  and 
we  think  correctly,  that  the  clause  of  the  Con- 
stitution cited  is  only  designated  to  alter  the 
rule  of  common  law  as  to  certain  criminal 
cases  before  conviction,  and  that  the  matter 
of  bail  after  conTlction  is  still  left  discre- 
tionary, as  it  was  at  common  law,  with  the 
modifications  wrought  by  the  statutes  of  the 
state.     The  court  said: 

"We  are  of  opinion  that  the  Constitution,  in 
declaring  bail  to  be  a  matter  of  right,  contem- 
plated only  those  cases  in  which  the  guilt  of  the 
party  had  not  l>een  already  judicially  ascertain- 
ed; cases  in  which  the  prisoner  as  yet  stood 
upon  iiis  plea  of  not  guilty,  supported  with  all 
the  presumptions  of  innocence  with  which  tht 
law  delights  to  surround  him.  But  when  his 
trial  has  lieen  had,  and  his  plea  proven  false, 
the  law  will  not  stultify  itself  by  presuming 
him  other  than  that  it  has  itself  adjudged  him 
to  be.  If  the  Constitution,  indeed,  intended  to 
introduce  the  rule  of  absolute  right  to  bail,  as 
well  after  as  before  conviction  of  such  felonies, 
it  would  result  that  no  convict  could  be  punish- 
ed for  his  ascertained  crime  if  he  had  either 
wealth  or  friends;  for  no  mere  pecuniary  con- 
siderations could  weigh  against  the  alternative 
of  a  degrading  imprisonment,  at  hard  labor,  for 
a  crime  involving  moral  turpitude.  It  would 
operate  in  practice  as  a  mere  money  commuta- 
tion for  the  infamous  corporeal^  punishment 
which  the  law  has  denounced  against  the  per- 
petration of  crime." 

In  this  decision  we  find  the  announcement 
at  the  principle  so  oft  referred  to  by  courts 
and  Judges,  to  the  effect  that  under  statutes 
such  as  ours  admission  to  bail  after  con- 
viction is  a  matter  of  sound  Judicial  discre- 
tion, and  that,  too,  only  when  the  showing 
made  presents  something  unusual  or  extra- 
ordinary from  which  or  out  of  which  it  may 
appear:  First,  that  the  appeal  is  taken  in 
good  faith,  and  is  perfected  according  to  the 
statutory  rule;  and,  second,  that  there  Is 
some  element  or  condition,  properly  question- 
able by  the  court  of  review,  from  which,  or 
out  of  which,  the  conviction  theretofore  bad 
may  be  set  aside,  or  that  matters  intervening 
between  the  conviction  and  the  application 
Justify  the  exercise  of  discretion  in  favor  of 
ball. 

In  the  case  of  Ex  parte  Hoge,  48  CaL  3, 
it  appears  that  petitioner  had  l>een  convicted 
in  a  municipal  criminal  court  of  the  crime  of 
assault  made  with  a  deadly  weapon  with  the 
intent  to  do  bodily  Injury.  The  punishment 
provided  by  the  California  statute  for  the  of- 
fense was  fine  or  imprisonment,  or  both. 
The  municipal  court  had  imposed  sentence 
of  imprisonment  in  the  state  prison  for  the 
term  of  18  months,  and  from  the  Judgmrat 
petitioner  had  appealed  to  the  Supreme 
Court  After  taking  bis  appeal,  petitioner 
had  appealed  to  the  Judge  of  the  municipal 
court  to  be  admitted  to  ball  priding  appeal, 
and  his  application  had  been  refused.  In 
that  case  Mr.  Justice  Wallace  held  that  it 
was  within  the  discretion  of  the  court  to  im- 


pose a  fine  or  to  adjudge  the  Imprisonment. 
He  says: 

"EMther  would  have  satisfied  the  statute  which 
the  prisoner  had  broken.  Had  the  fine  alone 
been  imposed,  the  positive  rule  of  the  statute 
would  have  permitted  him  to  go  upon  bail  pend- 
ing an  appeal.  *  •  *  Tet  his  offense  ia  the 
same,  whether  be  be  fined  or  l>e  imprisoned.  In 
case  the  mere  fine  had  been  imposed,  the  stat- 
ute itself  set  him  at  liberty  pending  an  appeaL 
Mow  that  the  imprisonment,  however,  has  been 
adjudged,  the  statute  leaves  it  to  my  discre- 
tion to  admit  him  to  bail  or  not,  as  justice  may 
seem  to  require." 

Referring  to  his  decision  In  the  case  <tf 
Ex  parte  VoU,  supra,  the  learned  Justice  con- 
tinued: 

"If  my  discretion  is  to  be  interpreted  by  the 
rule  of  the  statute  in  the  other  case,  and  I 
think  it  ought,  I  am  unable  to  see  why  the 
prisoner  prosecuting  an  appeal  should  at>Bolately 
go  at  large  in  the  meantime  in  the  one  case,  and 
atMolutely  go  to  the  state  prison  in  the  mean- 
time in  the  other." 

[2]  The  conclusion  readied  In  that  case 
was  that  a  refusal  to  admit  to  bail  would  be 
a  misapplication  of  the  discretion  conferred 
by  the  statute.  It  must  be  noted  that  in  the 
case  of  Ex  parte  Hoge,  supra,  nothing,  so 
far  as  the  reported  decision  discloses,  ap- 
pears bearing  upon  the  phase  of  probable 
cause.  I  make  special  comment  on  the  ab- 
sence of  this  element  as  disclosed  by  this 
case,  because  in  my  Judgment  the  element  of 
probable  cause  is  one  of  the  very  things  on 
account  of  which  the  court  may  exercise  Its 
discretion.  If  nothing  appears  from  the  ap- 
plication of  the  party  convicted  from  which 
It  inay  be  reasonably  inferred  that  there  Is 
a  probable  cause  for  the  appeal,  one  of  the 
essential  elements.  If,  Indeed,  not  the  most 
essential  element  of  the  application.  Is  wnnt> 
Ing.  It  Is  this  very  thing  that  calls  for  the 
exercise  of  Judicial  Inquiry,  and  sets  In  mo- 
tion, so  to  speak,  the  process  through  which 
Judicial  discretion  may  be  exercised  on  the 
question  of  ball. 

The  case  of  Ex  parte  Marks,  49  Cal.  680. 
was  an  application  made  by  one  convicted  of 
embezzlement  and  adjudged  by  a  mimldpal 
criminal  court  to  suffer  imprisonment  In  the 
state  prison  for  a  term  of  seven  years.  Mr. 
Justice  Wallace,  then  Chief  Justice  of  the 
Supreme  Court  of  California,  after  referring 
to  the  section  of  the  statute  of  that  state 
identical  to  our  section  7314,  Revised  Laws, 
referred  again  to  bis  opinion  in  the  case  of 
Ex  parte  Hoge,  supra,  and  after  a  somewhat 
extended  discussion  of  the  principles  Involv- 
ed, and  of  the  statute  applicable,  concluded 
that  ball  upon  appeal  should  not  be  allowed 
except  by  a  Judge  authorized  to  grant  a  cer- 
tificate, and  then  only  in  a  case  where  cir- 
cumstances of  an  extraordinary  nature  had 
Intervened.  In  arriving  at  the  conclusion  In 
this  case,  It  is  evident  that  the  Justice  took 
Into  consideration  a  change  In  the  Penal  Code 
of  California  prescribing  as  follows: 

"An  api>eal  to  the  Supreme  Court  from  a 
judgment  of  conviction  stays  the  execution  of 
the  judgment  in  all  capital  cases,  and  in  all 
other  cases,  upon  filing  with  the  clerk  of  tli« 
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court  in  whidi  the  convlctioii  waa  had,  a  cer- 
tificate of  the  judge  of  such  court,  or  of  a  jus- 
tice of  the  Supreme  Court,  that,  in  his  opinion, 
there  is  probable  cause  for  the  appeal,  but  not 
otherwise."    Section  1243. 

It  will  be  noted  that  this  Is  identical  to  our 
section  7294,  Revised  Laws.  It  will  be  noted 
that  in  the  last-mentioned  case  the  rule  was 
asserted  that  the  discretion  in  cases  in  which 
applications  of  this  character  are  to  be  de- 
termined is  not  an  arbitrary  discretion,  but 
one  measured  by  legal  rules  and  by  references 
to  the  analogies  of  the  law.  To  tiie  same  ef- 
fect we  find  the  case  of  Ex  parte  Smallman 
et  al.,  54  Cal.  35,  where  Mr.  Chief  Justice 
Wallace  again  passed  upon  the  question.  In 
the  case  of  Ex  parte  Brown  et  al.,  68  Cal. 
176,  8  Pac.  820,  the  Supreme  Court  in  bank 
referred  approvingly  to  the  cases  of  Ex  parte 
Voll,  Ex  pai-te  Marlis,  and  Ex  parte  Small- 
man,  and  held  that  under  the  authority  of 
these  cases  the  court  ought  not  to  admit  to 
bail  after  a  verdict  of  guilty  unless  when 
circumstances  of  extraordinary  character  had 
intervened  since  conviction.  To  the  same  ef- 
fect are  the  cases  of  Ex  parte  Smith,  89  CaL 
79,  26  Pac.  638,  and  Ex  parte  Turner,  112  Cal. 
«27,  45  Pac.  571. 

I  am  at  a  loss  to  know  how  the  language  of 
the  court  in  that  case  can  be  taken  literally. 
If,  Indeed,  the  rule  were  to  be  taken  as  there 
asserted,  that  bail  should  not  be  allowed  "un- 
less when  circumstances  of  extraordinary 
character  had  intervened  since  conviction," 
then  the  question  of  "probable  cause  for  ap- 
peal" as  asserted  in  the  statute  would  be  en- 
tirely eliminated,  or  at  least  would  be  lim- 
ited to  causes  for  appeal  which  might  have 
intervened  since  conviction.  This  in  my  Judg- 
ment cannot  be  the  intendment  of  our  stat- 
ute. One  of  the  reasons  for  a  statute  such  as 
this,  and  indeed  the  primary  object,  is  to 
afford  opportunity  to  the  party  convicted  of 
a  bailable  offense  to  have  his  case  reviewed 
by  an  appellate  tribunal  before  the  sentence 
Imposed  shall  go  into  execution.  Hence  the 
law  declares  that  it  is  only  when  probable 
cause  for  the  appeal  is  made  to  appear  from 
matters  presented  to  the  court  that  stay  of 
execution  is  permitted.  This  question  of 
probable  cause  for  appeal  must  necessarily 
Involve,  not  only  matters  intervening  since 
conviction,  or  existing  Independently,  but  al- 
so matters  pertaining  to  the  trial  which  in 
the  opinion  of  the  court  or  judge  to  whom  the 
petition  is  presented  impress  the  appeal  with 
the  force  of  merit  and  good  faith. 

[3, 4]  As  I  view  the  several  sections  of  our 
statute,  section  7294,  Revised  Laws,  Is  in  the 
nature  of  a  supersedeas,  whereby  the  exe- 
cution of  the  judgment  of  ibe  trial  court  is 


stayed  pending  the  appeal,  when  appeal  is 
properly  taken.  State  v.  Murphy,  supra.  The 
statute,  standing  alone,  has  nothing  to  do 
with  the  question  of  admitting  to  bail.  If  the 
appellant  petitions  for  a  stay,  and  also  pe- 
titions to  be  admitted  to  bail,  bis  petition 
for  the  latter  must  come  under  section  7314, 
Revised  Laws,  in  which  case  the  statute 
makes  the  matter  of  admitting  to  bail  one  of 
right  "where  the  appeal  is  from  a  judgment 
Imposing  a  fine  only,"  and  one  of  discretion 
"in  all  other  cases." 

As  I  have  already  stated,  the  discretion  to 
be  exercised  is  not  arbitrary.  Reason  for  the 
exercise  of  discretion  In  favor  of  bail  may 
find  basis  in  flagrant  or  manifest  misconduct 
in  trial;  in  palpable  errors,  made  apparent, 
from  which,  or  by  reason  of  which,  convic- 
tion resulted;  or  where  as  in  the  case  at 
bar  It  is  made  to  appear  tliat  newly  discover- 
ed admissible  evidence,  such  as  was  not  avail- 
able to  the  appellant  petitioner  at  or  during 
the  trial,  is  now  available,  and  Is  of  such  a 
nature  as  might  reasonably  be  expected  to 
raise  a  reasonable  doubt  of  guilt  Then, 
again,  there  may  be  the  Intervening  matters 
arising  from  the  health  or  physical  condition 
of  the  appellant  petitioner.  These  are  some 
of  -the  elements  which,  when  properly  pre- 
sented, may  induce  the  court  or  Judge  to 
whom  the  petition  is  addressed  to  exercise 
discretion  in  favor  of  admitting  to  ball.  But 
with  any  and  all  of  these  there  must  api)ear 
an  appeal  actually  and  properly  taken,  the 
good  faith  of  the  appellant,  and  the  probable 
cause  or  probable  merit  in  the  appeal,  to- 
gether with  the  ptiases  of  which  I  have  al- 
ready made  mention.  The  court  or  Judge  to 
whom  the  petition  of  this  character  is  ad- 
dressed may  properly  take  into  considera- 
tion the  length  of  time  during  which  the  ap- 
plicant has  resided  in  the  community,  and 
the  probability  of  his  surrendering  himself 
for  the  execution  of  the  sentence,  should  the 
Judgment  eventually  be  afllrmed  by  the  ap 
pellate  court.  All  of  these  things  may  prop 
erly  be  taken  into  consideration  in  ihe  ex- 
ercise of  discretion  in  admitting  to  ball  aft- 
er conviction. 

The  petition  here  presented  wliat  to  my 
mind  appeared  to  be  an  appeal  prosecuted  In 
good  faith.  The  act  of  the  trial  court  in  re- 
fusing a  new  trial,  where  the  application  for 
such  was  based  upon  newly  discovered  evi- 
dence, Is  such  as,  to  my  mind,  impresses  the 
appeal  of  petitioner  with  sufllcient  merit  to 
warrant  exercise  of  discretion  in  admitting 
him  to  bail. 

It  is  ordered  that  petitioner  be  admitted  to 
balL 
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(88  Or.  56) 

STATE  ▼.  AMSDEN. 
(Supreme  Court  of  Oregon.    Oct.  16,  191T.) 

Costs  ^=>290— In   Ckiminal  Prosecution— 

Rights  on  ■Acquittal. 
Defendant,  ajcquittcd  in  a  criminal  prose- 
cution, ia  not  entitled  to  costs  or  disbursements ; 
statutes  on  the  subject  beinR  strictly  constru- 
ed;  I*  O.  li.  8  3153,  merely  providing  that 
costs  and  disbursements  in  a  criminal  proceed- 
ing are  paid  to  the  person  rendering  the  serv- 
ice by  the  proper  county,  but  that  in  case  of 
conviction  they  must  be  taxed  to  defendant, 
and  section  577,  as  to  costs  in  actions  or  suits 
prosecuted  or  defended  in  the  name  and  for 
the  use  of  the  state,  not  relating  to  criminal 
proceedings. 

In  Banc.  Appeal  from  Circuit  Conrl,  Lake 
County;   Bernard  Daly,  Judge. 

On  motion  to  retax  costs.    Allowed. 

For  former  opinion,  see  166  Paa  942. 

Geo.  M.  Brown,  Atty.  Gen.  for  the  motion. 
W.  Lair  Thompson,  ot  Portland,  opiwsed. 

MOORE,  J.  The  Judgment  In  this  action. 
In  favor  of  the  defendant,  was  affirmed  on  ap- 
peal, whereupon  his  counsel  filed  a  cost  bill, 
containing  a  charge  of  $18  for  printing  a 
brief.  The  item  having  been  allowed  by  our 
clerk,  the  state  moves  to  retax  the  same, 
contending  that  a  defendant  in  an  action  of 
this  kind  Is  not  entitled  to  a  Judgment  for 
costs  or  disbursements. 

The  statute  regulating  this  matter  rends: 

"The  costs  and  disbursements  in  a  criminal 
action  or  proceeding  are  paid  to  the  person  ren- 
dering the  service  by  the  proper  county;  but 
in  case  of  a  judgment  of  conviction,  such  costs 
and  disbursements  must  be  taxed  against  the 
defendant."    L.  O.  L.  S  3163.  ' 

Another  clause  of  the  statute  la  as  follows: 

"In  all  actions  or  suits  prosecuted  or  de- 
fended in  the  name  and  for  the  use  of  the  state, 
or  any  county  or  other  public  corporation  there- 
in, the  state  or  public  corporation  shall  be  liable 
for  and  may  recover  costs  in  like  manner  and 
with  like  effect  as  in  the  case  of  natural  per- 
sons."   Id.  §  577. 

The  latter  clause  undoubtedly  relates  to 
clvJI  actions,  suits,  and  proceedings.  No 
provision  is  to  be  found  In  the  statute  where- 
by a  Judgment  for  costs  or  dlsbtirsements 
may  be  rendered  in  favor  of  a  party  who  has 
been  acquitted  in  a  criminal  action.  All  en- 
actments regulating  the  taxation  of  costs 
and  disbursements  are  to  be  strictly  con- 
strued. 11  Cyc.  267.  The  decision  rendered 
in  Elseu  v.  Multnomah  County,  31  Or.  134, 
49  Pac.  730,  Is  controlling  herein. 

The  Item  of  $18  is  therefore  disallowed. 


(85  Or.  6T7) 

BENSON  V.  JOHNSON. 

(Supreme  Court  of  Oregon.    Oct.  16,  1917.) 

Tbial  <S=»251(2)— Instbuctions— Confobmitt 
TO  Issues. 
An  instruction  embodying  the  provisions  of 
L.  O.  L.  S  799,  subd.  40,  that  every  sale  of  per- 
sonal property  capable  of  immeifiate  delivery 
and  every  assignment  thereof,  unless  accompa- 
nied by  immediate  delivery  and  followed  by  ac- 


tual and  continued  change  of  possession,  cre- 
ates a  presumption  of  fraud  as  against  creditors 
or  subsequent  purdiasers,  was  properly  refus- 
ed, where  the  issue  of  fraud  was  not  raised  by 
the  pleadings. 

Department  1.    Appeal  from  Circuit  Court, 
Douglas  County;  G.  F.  Sklpworth,  Judge. 
Supplemental  opinion. 
For  former  opinion,  see  165  Pac  1001. 

BURNETT,  J.  Subdivision  40,  i  799,  U.  O. 
L.,  is  in  tliese  words: 

"Every  sale  of  personal  property,  capable  of 
immediate  delivery  to  the  purchaser,  and  every 
assignment  of  such  property,  b.v  way  of  mort- 
gage or  security,  or  upon  any  condition  whatever 
unless  the  game  be  accompanied  by  an  immedi- 
ate delivery,  and  be  followed  by  an  actual  and 
continued  change  of  possession,  creates  a  pre- 
sumption of  fraud  as  against  the  creditors  ot 
the  seller  or  assignor,  during  his  possession,  or 
as  against  subsequent  purchasers  m  good  faith 
and  for  a  valuable  consideration,  disputable 
only  by  making  it  appear  on  the  part  of  the  per- 
son claiming  under  such  sale  or  assignment  that 
the  same  was  made  in  good  faith,  for  a  sufficient 
consideration,  and  without  intent  to  defraud 
such  creditors  or  purchasers;  but  the  presump- 
tion herein  specified  does  not  exist  in  the  case 
of  a  mortgage  duly  filed  or  recorded  as  provided 
by  law." 

Among  others,  it  was  assigned  as  error  that 
the  trial  court  refused  to  give  an  instruction 
to  the  Jury  embodying  this  excerpt  from  the 
Code.  The  principal  effort  of  the  former 
opinion  was  to  enunciate  the  doctrine  that  he 
who  would  attack  for  fraud  a  transaction 
valid  as  between  the  Immediate  parties  to  it 
must  allege  and  prove  the  deceit  upon  which 
he  relies;  and  that,  not  having  put  in  such  a 
plea,  the  plaintiff  must  fall  in  his  assault  up- 
on the  title  of  the  defendant  along  that  line. 
AH  that  was  said  in  omr  former  opinion  re- 
lating to  the  requested  charge  now  under  con- 
sideration was  in  the  last  paragraph,  which 
grouped  all  the  assignments  of  error,  not 
otherwise  treated  in  detail,  and  dismissed 
them  as  urging  upon  us  matter  which  Should 
have  been,  but -was  not,  pleaded.  This  Is 
sufficiently  amplified  in  this  supplemental 
opinion  by  the  statement  that  the  only  ap- 
plication possible  to  be  made  ot  the  desired 
Instruction  would  be  to  an  issue  of  fraud, 
which,  as  already  stated,  is  not  raised  by  the 
pleadings.  It  would  have  directed  the  Jury 
into  the  InvestigatioD  of  an  abstract  question 
foreign  to  tlie  <mse,  and  for  that  reason  would 
have  been  erroneous. 

McBRIDE,  C.  J.,  and  BENSON  and  HAR- 
RIS, J  J.,  concur. 

''"'°°"  (86  Or.  UO) 

PENNINGS  V.  GIBONl. 

(Supreme  Court  of  Oregon.    Oct  16,  1917.) 

Department  2.    Appeal  from  Circuit  Court, 

Multnomah  County ;  J.  P.  Kavanaugh,  Judge. 

On  petition  for  rehearing.    Petition  denied, 

and  former  opinion  (167  Pac.  598)  affirmed. 
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Lewis  &  Lewis,  of  Portland,  for  appellant 
Raffety  A  Veatcta,  of  Portland,  for  respond- 
ent. 

McBRIDE,  C.  J.  Notwithstanding  the  ar- 
gument presented  by  counsel  in  their  able 
brief  upon  the  petition  for  rehearing  we  are 
still  satisfied  with  the  original  opinion. 
Counsel's  argument  is  to  the  effect  that  plain- 
tiff's reply  is  inconsistent  with  her  complaint 
and  admits  at  least  by  implication  that  she 
Is  not  the  owner  of  the  note  and  claim  sued 
upon.  The  pleading  Is  not.  susceptible  to 
such  a  construction.  The  complaint  alleges 
that  plaintiff  Is  the  owner  of  the  note  and 
claim  sued  upon  by  an  assignment  from  her 
husband.  The  defendant  denies  this,  and  al- 
leges that  the  note  was  given  as  a  memoran- 
dtun  of  a  deposit  of  $400  made  with  him  for 
safe-keeping  by  defendant's  husband,  and 
that  on  March  20,  1913,  defendant's  husband 
had  an  accounting  with  him  and  authorized 
him  to  apply  $476.41  of  money  then  in  his 
possession  to  pay  the  amount  of  I'ennings' 
Indebtedness  to  defendant  and  to  apply  the 
balance  of  the  deposit  ($23.60)  on  an  account 
due  from  Pennlngs  to  the  Portland  Sash  & 
Door  Company.  By  way  of  reply,  and  in 
explanation  of  this  transaction,  plaintiff  sets 
up  the  agreement  quoted  in  the  original  opin- 
ion. There  Is  not  a  syllable  In  the  reply  that 
admits  that  Pennlngs  owned  the  note  or  claim 
sued  upon  here.  It  simply  amounts  to  a 
.statement  that  Pennlngs  agreed  to  turn  over 
to  the  defendant  the  money  he  had  borrowed 
In  consideration  that  defendant  would  reor- 
ganize the  Portland  Sash  tc  Door  Company 
and  give  Pennlngs  and  his  associates  stock  in 
the  new  company ;  that  Pennlngs  performed 
bis  part  of  the  contract  by  executing  and  de- 
Urering  a  paper  purporting  to  release  the 
debt  owing  him  from  Gibonl  on  account  of 
the  note  and  $100  deposit ;  and  that  defend- 
ant failed  to  perform  his  part  of  the  con- 
tract If  Pennlngs  himself  had  sued  upon 
the  note,  these  facts  if  proved  would  have 
avoided  the  contract  of  himself  and  associ- 
ates had  it  been  set  up  as  a  defense.  The 
contract  was  executory,  and  the  release 
pleaded  in  the  reply  was  but  one  step  toward 
the  performance  of  It,  which  defendant  fail- 
ed to  meet  by  performance  on  his  part,  thus 
leaving  it  Incomplete.  The  defendant  could 
not  refuse  to  perform  his  part  of  It  and  de- 
fend against  the  note;  and,  while  plaintiff 
took  the  note  subject  to'  all  equities  which 
would  defeat  a  recovery,  she  also  took  with 
it  all  equities  which  would  have  authorized 
her  assignor  to  recover  upon  it.  The  reply  Is 
entirely  consistent  with  the  claim  of  owner- 
ship made  In  the  complaint. 

Counsel  for  defendant  intimates  that  there 
are  equities  in  the  case  that  will  Justify  a 
very  technical  construction  of  the  pleadings 
as  against  the  plaintiff,  but  upon  a  careful 
review  of  the  case  we  are  of  the  opinion  that 


the  verdict  not  only  accords  wltb  the  law 
and  the  testimony,  but  with  abstract  justice 
as  well. 

We  adhere  to  the  original  opinion,  and  the 
petition  for  rehearing  is  denied. 

MOORB,   BURNETT,  and   BENSON,  JJ., 
concur.    HARRIS,  J.,  not  sitting. 


(86  Or.  14U) 
ADAMS  V.   CLOVER  HILL  FARMS. 
(Supreme  Court  of  Oregon.     Oct  16,  1917.) 

1.  Watebs  and  Wates  Courses  <S=970— Pol- 
lution— Sewage  and  Refuse  Matter. 

Where  the  refuse  from  defendant's  dairy 
bam  and  dairy  house  emptied  into  a  swamp  or 
swale  having  little  current  through  a  sower 
would,  without  some  precaution,  such  as  filtra- 
tion in  addition  to  a.  settling  tank,  maintained 
by  defendant,  become  decomposed  and  puti-id, 
pollute  the  water,  cause  noxious  gases  and 
smells,  and  affect  the  use  and  enjoyment  of 
plaintiff's  property  on  which  the  swale  was 
partly  situated,  this  constituted  a  nuisance. 

2.  Watebs  and  Water  Coubses  ^=al20— 
Surface  Waters— Pollution. 

If  the  water  in  the  swale  constituted  sur- 
face water  and  it  became  ofTensire  from  sub- 
stances or  liquids  on  defendant's  land,  it  was 
defendant's  duty  to  prevent  it  from  flowing  on 
plaintiff's  laud. 

3.  Damages  '3=>C2(3)— Dutt  to  Minimize— 
Nuisance. 

Where  the  water  in  a  swamp  or  swale  was 
rendered  impure  by  refuse  from  defendant's 
dairy  bam  and  dairy  bouse,  but  with  a  very 
small  amount  of  labor  and  exj^ense  barrels  or 
something  of  the  kind  for  watering  plaintiff's 
cattle  could  have  been  set  at  the  edge  of  the 
swamp  in  plaintiff's  lot,  and  the  water  allowed 
to  percolate  through  the  soil  into  the  barrels, 
thereby  obviating  the  impurity,  it  was  plaintiff's 
duty  to  minimize  the  damage  as  much  as  he 
reasonably  could. 

4.  Waters  and  Water  Courses  «s>77— Pol- 
lution OF  Watkb  Coubsb—Actionb— Evi- 
dence. 

Substantial  damages  could  not  be  recover- 
ed for  defendant's  pollution  of  the  water  in 
a  swamp  or  swale  situated  partly  on  its  land 
and  partly  on  plaintiff's  land  by  reason  of  which 
plaintiff's  cattle  did  not  gain  in  weight  as  they 
should,  where  none  of  the  cattle  were  weighed 
and  their  feed  was  not  weighed  or  measured, 
and  the  testimony  as  to  their  respective  weights 
was  a  mere  guess  on  plaintiff's  part,  and  where 
it  also  appeared  that  the  drainage  from  plain- 
tiff's corrals  went  into  the  swamp,  and  it  was 
not  shown  how  much  of  the  unpalatable  taste 
of  the  water  was  contributed  from  plaintiff's 
premises,  and  how  much  from  defendant's  land. 

Department  1.  Appeal  from  Circuit  Court 
Columbia  County;  J.  A.  Eakin,  Judge. 

Suit  by  Albert  Adams  against  the  Clover 
Hill  Farms.  I<^om  a  decree  for  plaintiff,  de- 
fendant appeals.    Modified. 

This  Is  a  suit  brought  by  the  plaintiff,  Al- 
bert Adams,  against  the  (^over  Hill  Farms, 
a  corporation,  to  enjoin  the  maintenance  of  a 
nuisance.  From  a  decree  in  favor  of  the 
plaintiff  granting  the  Injunction  and  allow- 
ing damages  in  the  sum  of  $S0O,  the  defend- 
ant appeals. 

Plaintiff  owns  and  resides  upon  a  farm  of 
531  acres  upon  which  he  feeds  about  75  head 
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of  beef  cattle  during  a  portion  of  the  year. 
Adjoining  his  land  on  the  south  defendant 
owns  and  cqjerates  a  dairy  farm  of  about  400 
acres,  upon  which  a  modem  dairy  barn  and 
other  buildings  are  situated  about  540  feet 
from  the  division  line  and  approrlmately 
1,040  feet  from  plaintiff's  dwelling  house.  A 
small  swamp  or  bog  about  60  feet  in  breadth 
nt  its  widest  part  commences  about  100  feet 
north  of  defendant's  bam  and  extends  to  the 
boundary  line.  A  sewer  or  drain  from  the 
northem  part  of  the  dairy  bam  extends  to 
the  swamp  or  swale  and  a  ditch  constructed 
through  near  the  center  leads  to  the  line 
fence.  From  this  point  the  swale  extends  at 
a  diminished  width  past  the  plaintiff's  two 
barns  located  near  the  swamp  and  between 
the  line  and  his  bouse  with  a  narrow  outlet 
across  the  county  road,  and  thence  across  the 
Spokane,  Portland  &  Seattle  Railroad,  where 
the  water  sinks  on  plaiutiff's  land.  There  Is 
a  secondary  irregularly  shaped  swamp  or 
3wale  on  the  plaintiff's  land  joining  with  the 
other  about  160  feet  from  the  division  line. 
Plaintiff  has  two  lots  connected  with  his 
bams  fenced  so  that  the  cattle  which  he  usu- 
ally feeds  therein  from  about  October  to  the 
following  April  can  obtain  water  from  the 
swamp.  The  water  drains  from  a  basin  of 
about  75  acres  into  the  swamp  out  of  which 
it  flows  during  the  rainy  seiison.  In  the  dry 
season  there  is  but  little  water  therein,  and 
none  runs  out  Plaintiff  alleges  and  the  tri- 
al court  found,  In  substance,  that  for  two  or 
three  years  the  defendant  has  maintained  on 
the  banks  of  this  swale  a  dairy  house,  cow 
barns,  and  hogpens;  that  such  buildings  are 
connected  with  the  swale  by  sewers  or 
drains;  that  defendant  has  housed  on  an  av- 
erage of  100  head  of  cattle  in  the  dairy  bam 
and  continued  to  dump,  wash,  and  empty 
daily  large  quantities  of  washings,  manure, 
slops,  garbage,  refuse,  and  offal  into  said 
swale  and  stream,  and  to  pile  and  maintain 
on  the  banks  of  the  swale,  for  the  greater 
portion  of  each  year,  large  piles  of  manure, 
and  in  and  about  the  southerly  portion  of  the 
swale  hogs  and  hogpens,  from  which  the  rain 
washed  the  filth  and  manure  into  the  swale 
and  thence  into  the  stream,  all  of  which  were 
offensive  and  unhealthful  and  were  carried 
down  stream,  polluting  the  waters  in  front 
of  plaintiff's  house  and  bam;  that  the  water 
of  the  swale  thus  became  Impregnated  with 
myriads  of  maggots  and  filth  and  putrid  mat- 
ters, rendering  it  unfit  for  plaintifTs  stock, 
infecting  the  air  with  noxious  smells,  and 
impairing  plaintiff's  enjoyment  of  his  prem- 
ises; and  that  the  condition  constitutes  a  nui- 
sance. 

W.  H.  Powell,  of  Portland,  for  appellant 
Glen  R.  Metsker,  of  St  Helens,  and  U  H. 
McCarthy,  of  Portland,  lor  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
£1]  There  are  two  larse  volumes  of  testimony 
in  the  case,  from  a  reading  of  which  we  are 


satisfied  that  the  evidence  warrants  an  In- 
junction of  the  deposit  in  the  marstL  There 
is  much  dispute  as  to  whether  the  swale 
should  be  designated  as  a  stream.  This  does 
not  aid  in  the  matter.  See  Thomas  y.  C<m- 
cordla  Cannery  Co.,  68  Mo.  App.  350.  There 
has  been  an  effort  on  the  part  of  the  defend- 
ant to  remedy  the  prevailing  conditions  in 
the  swamp  which  has  been  successful  to  a 
certain  extent.  Defendant  contends  that  the 
nuisance,  if  any,  has  been  abated.  Formerly 
all  the  refuse  washed  from  the  bam  was  al- 
lowed to  enter  the  swamp.  Later  there  was 
connected  with  the  sewer  leading  north  from 
the  dairy  bam  a  settling  tank  8  feet  each 
way  through  which  is  usually  passed  about 
700  gallons  of  water  used  .  In  washing  the 
barn  daily  after  all  the  solids  that  can  be 
shoveled  up  are  removed,  thus  retaining  the 
major  part  of  the  solid  matter  from  the  bam. 
This  tank  was  allowed  to  fill  up  and  remain 
so  during  the  winter  of  1914,  and  was  of  no 
practical  effect  until  the  next  April,  when  It 
was  cleaned  out.  This  probably  occurred  on 
account  of  a  change  In  the  management  of 
the  farm.  When  properly  attended  to  the 
tank  minimizes  the  amount  of  filth  deposited 
in  the  swamp.  In  order  to  retain  the  smaller 
particles  of  refuse  which  escape  the  settling 
tank  and  to  cleanse  to  a  reasonable  extent 
the  water  used  in  the  dairy  house  in  wash- 
ing milk  buckets,  etc.,  it  would  seem  that 
there  should  be  some  additional  means  of 
filtration  before  the  discharge  from  the  drain 
is  permitted  to  mingle  with  the  waters  of 
the  swale.  In  Perry  y.  Howe  Co-operative 
Creamery  Co.,  125  Iowa,  415,  101  N.  W.  150, 
cited  by  defendant  which  Is  similar  to  the 
present  case,  It  la  mentioned  that  a  large 
cesspool  had  been  constructed  Into  which 
were  drained  all  the  washings  from  the 
creamery,  and  that  the  only  outlet  was  a  fil- 
tered drain.  It  was  held  that  there  bad  been 
an  abatement  of  the  nuisance.  In  the  case 
at  bar,  owing  to  the  advancement  In  sanita- 
tion, the  defendant  has  to  deal  with  the  wa- 
ter used  to  cleanse  the  barn,  which  feature 
did  not  appear  in  the  Iowa  case.  This,  add- 
ed to  the  refuse  from  the  dairy  house,  with- 
out some  precaution,  such  as  filtration,  in  ad- 
dition to  the  facilities  provided  by  the  de- 
fendant, would  if  discharged  into  the  swamp 
where  there  is  so  little  current  In  the  sum- 
mer tiipe  become  decomposed  and  putrid,  pol- 
lute the  water,  cause  noxious  gases  and 
smells,  and  affect  the  use  and  enjoyment  of 
plaintiff's  property,  thus  constituting  a  nui- 
sance. Wood  on  Nuisances  (3d  Dd.)  S  561. 
We  do  not  think  that  the  nuisance  has  been 
abated.  It  seems  reasonable  that  some  meth- 
od should  be  devised  to  prevent  as  far  as 
practicable  the  Contamination  of  the  water 
of  the  swamp  which,  whether  it  flows  as  In 
an  ordinary  stream,  or  not,  passes  down  onto 
plaintiCTs  premises  during  a  portion  of  the 
season.  During  the  dry  season  the  condi- 
tions are  apparently  worse.  There  Is  also  a 
drain  or  sewer,  extending  south  from  the 
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soDth  wing  of  the  dali7  bam,  about  68  feet 
)n  length  connected  with  a  settling  tank.  A 
tile  drain  passes  within  a  few  feet  of  this 
settling  tank,  bat  it  does  not  appear  that  this 
■ewer  affects  the  swamp  or  plaintiff's  prem- 
ises. 

[2]  The  defendant  Is  conducting  an  up-to- 
date  dairy  farm  in  an  ideal  place  in  the  coun- 
ty, and  should  not  be  unreasonably  hampered 
in  the  operation  of  its  plant  It  should,  how- 
ever, so  use  Its  property  and  conduct  its 
business  as  not  substantially  to  injure  the 
plaintiff  In  the  enjoyment  of  the  possession 
of  his  property,  or  cause  a  menace  to  health, 
or  trespass  upon  plaintiff's  rested  rights, 
mmen  v.  Mt.  Angel,  57  Or.  547,  550, 112  Pac. 
529,  36  L.  K.  A.  (N,  S.)  140;  Bourne  v.  Wil- 
son-Case Lumber  Co.,  58  Or.  48,  51,  113  Pac. 
52,  Ann.  Cas.  1913A,  245.  See,  also,  Temple- 
ton  V.  WUllams,  59  Or.  160,  116  Pac.  1062,  35 
L.  R.  A.  (N.  S.)  468.  If  the  water  in  the 
swale  should  be  designated  surface  water, 
and  if  the  same  becomes  offensive  from  sub- 
stances or  liquids  upon  defendant's  land,  it 
is  its  duty  to  prevent  it  from  flowing  upon 
plaintiff's  land.  Gawtry  v.  Leland,  31  N.  J. 
Eq.  385-389.  In  his  evidence  plaintiff  states 
that  he  does  not  complain  of  the  pigpens.  As 
the  proprietor  of  the  lower  premises  he  has 
the  right  to  demand  that  the  dairy  business 
of  defendant  be  conducted  with  all  due  care 
so  as  to  give  as  little  annoyance  as  reason- 
ably may  be  expected  under  all  the  existing 
circumstances.    Joyce  on  Xulsances,  i  269. 

[3J  During  the  latter  part  of  1914  and  un- 
til the  taking  of  testimony  in  this  case  in 
March,  1915,  plaintiff  had  22  or  23  head  of 
beef  cattle  In  one  lot  and  50  in  another.  In 
the  smaller  lot  a  barrel  was  set  in  the  ground 
at  the  edge  of  the  swauip  to  afford  a  place 
for  the  cattle  to  drink.  In  the  other  the 
brutes  were  compelled  to  drink  from  the 
swamp.  Plaintiff  testifies  that  they  were 
reluctant  to  drink  the  water  on  account  of  Its 
impurity,  and  that  the  larger  number  of  cat- 
tle did  not  increase  in  flesh  as  much  by  75 
pounds  as  the  smaller  number,  although  the 
cattle  of  each  lot  were  fed  all  they  would  eat. 
He  thinks  this  difference  in  weight  was  owing 
to  one  corral  of  cattle  having  the  barrel  to 
drink  from.  It  is  apparent  that  with  a  very 
small  amount  of  labor  and  expense  barrels  or 
something  of  the  kind  could  have  been  set  at 
the  edge  of  the  swamp  in  the  other  lot  and 
the  water  allowed  to  percolate  through  the 
soil  in  the  barrels  thereby  obviating  the  ob- 
jection. 

l4]  According  to  a  well-recognized  rule  of 
law  it  was  the  duty  of  plaintiff  to  minimize 
the  damage  as  much  as  he  reasonably  could. 
None  of  the  cattle  were  weighed  when  they 
were  put  in  the  different  lots,  nor  since. 
Their  feed  was  not  weighed  nor  measured. 
It  is  a  mere  guess  on  the  part  of  plaintiff  as 
to  their  respective  weights.  As  shown  by  the 
evidence  and  particularly  by  the  photographs 
exhibited,  the  drainage  from  plaintiff's  cor- 


rals during  the  wet  season,  while  bis  cattle 
were  being  fed,  went  into  the  swamp,  and 
there  is  no  way  by  which  it  can  be  deter- 
mined how  mudi  of  the  unpalatable  taste  of 
the  water  for  the  stock  was  contributed  trom 
plaintiffs  premises  and  what  quantity  from 
defendant's  land.  The  damage  to  the  cattle 
caused  by  the  defendant  Is  not  proved  by  the 
testimony.  We  are  therefore  unable  to  con- 
cur with  the  learned  trial  court  in  the  con- 
clusion as  to  damages.  Plaintiff  is  entitled 
to  compensation  in  the  nominal  sum  of  $25. 
A  modified  order  of  injunction  as  herein  in- 
dicated will  be  granted. 

It  is  to  be  regretted  that  the  effort  made 
by  the  defendant  to  obtain  a  right  of  way 
over  the  premises  of  plaintiff  for  the  purpose 
of  draining  the  swamp  was  not  successful. 
Such  drainage  would  no  doubt  extinguish 
many  frog  songs  and  their  usual  accompani- 
ment and  exterminate  the  offensive  features 
of  the  swamp. 

The  decree  of  the  lower  court  will  be  modi- 
fled  in  accordance  herewith.  Plaintiff  should 
recover  bis  costs  in  this  court 

BURNETT,  BENSON,  and  HARRIS,  JJ., 
concur.  McBRlDE,  C.  J.,  took  no  part  in  the 
consideration  of  this  case. 


(86  Or.  403) 
ANNAND  y.  AUSTIN.* 
(Supreme  Court  of  Oregon.    Oct  16,  1917.) 
Vendor   and    Purchases   <S=>140— Perfobm- 
ANCK  BY  Vendor— Sufficiency  op  Title- 
Abstract. 

_  A  contract  for  the  sale  of  land,  which  pro- 
vided for  payment  of  the  balance  of  the  price 
when  title  was  found  to  be  marketable  by  an 
abs^ct  of  title,  was  not  performed  by  the 
vendor,  where  the  abstract  tendered  by  her  was 
lacking  in  data  from  which  the  boundaries  of 
the  land  could  be  definitely  fixed,  and  disclosed 
an  unsatisfied  mechanic's  lien,  whether  or  not 
the  title  was  actually  marketable,  as  disclosed 
by  the  public  records  and  by  evidence  other 
than  that  disclosed  in  the  abstract 

Department  1.  AppeaJ  from  Circuit  Court 
Multnomah  County;   George  N.  Davis,  Judge. 

Action  by  Clara  J.  Annand  against  Emma 
M.  Austin.  From  a  Judgment  for  defendant 
Iriaintiff  appeals.    Reversed  and  remanded. 

This  is  an  action  for  money  had  and  re- 
ceived with  a  complaint  in  the  usual  form. 
After  a  general  denial,  the  answer  contains 
the  following  aftirmative  allegation: 

"That  durinit  1914  the  plaintiff  and  the  de- 
fendant entered  into  a  contract  wherein  and 
whereby  the  defendant  in  consideration  of  the 
sum  of  $4,000,  agreed  to  convey  to  the  plain- 
tiff all  of  lots  8  and  9,  in  Arcadia,  in  section  2, 
township  2  south,  range  1  east  of  the  Wil- 
lamette meridian,  Clackamas  county,  Oregon, 
and  the  plaintiff  agreed  to  pay  the  said  $4,000, 
as  follows :  $500  down,  and  when  title  was 
found  to  be  marketable  by  an  abstract  of  title, 
the  plaintiff  agreed  to  pay  the  further  sum  of 
$3,500,  to  be  evidenced  by  a  note  and  mort- 
gage for  that  amount,  payable  in 'three  years, 
and  carr.ving  interest  at  the  rate  of  6  per  cent 
per  annum,  payable  quarterly,  and  to  execute  a 


€=9For  other  cases  3ee  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
'For  opinion  on  rehearing,  see  168  Pac.  725. 
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note  and  mortgage  accordingly  covering  the  said 
property." 

This  is  followed  by  allegations  to  the  effect 
tbat  plaintiff  paid  the  $500,  the  money  which 
she  now  seeks  to  recover ;  that  defendant  de- 
livered to  her  aa  abstract;  that  the  defend- 
ant bad  the  same  examined  by  ber  attorney 
who  called  attention  to  certain  defects;  tbat 
defendant  cured  the  defects  and  returned  to 
plfllntiff  the  abstract,  with  corrections;  tliat 
defendant  is  and  at  all  times  has  l>een  ready, 
able,  and  willing  to  complete  the  contract 
by  conveying  a  good,  marketable  title  to 
plaintiff.  Then  follows  a  formal  tender  of 
performance.  The  reply  consists  of  denials. 
A  trial  was  had  without  a  Jury,  resulting  in 
a  Judgment  for  defoidant,  from  which  plain- 
tiff appeals. 

W.  T,  Masters,  of  Portland,  for  appellant 
C^rlee  J.  Schnabel,  of  Portland  (J.  B.  Ofner, 
of  Portland,  on  the  brief),  for  respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  Plaintiff  presents  two  contentions: 
(1)  That  the  abstract  of  tiUe  furnished  by 
defendant  shows  the  title  to  be  unmarketa- 
ble; and  (2)  that  since  the  contract  pleaded 
by  defendant  rests  in  parol,  it  is  void  under 
the  statute  of  frauds.  It  will  be  observed 
that  the  contract  pleaded  by  defendant  call- 
ed for  payment  as  follows: 

"$500  down  and  when  title  was  found  to  *be 
marketable  by  an  abstract  of  titl«  the  plaintiff 
agreed  to  pay  the  further  sum  of  $3,500." 

From  the  stipulation  of  facts  it  appears 
that  in  July,  1914,  negotiations  were  had  be- 
tween the  parties  hereto  regarding  a  pur- 
cha.se  by  plaintiff  of  lots  8  and  9  in  Arcadia 
addition,  Clackamas  county,  "but  no  formal 
or  written  contract  was  entered  into  between 
plaintiff  and  defendant  as  to  the  purchase 
of  said  propertj'."  On  August  12,  1914,  plain- 
tiff gave  defendant  a  check  for  $500  as  a  first 
payment  on  the  lots.  On  October  15th  de- 
fendant furnished  plaintiff  an  abstract  of 
title,  which  she  submitted  to  her  attorney, 
and  on  October  17th  he  gave  her  a  written 
opinion  thereon  as  follows: 

"PorUand,  Oregon,  October  17,  1914. 

"Mrs.  John  Annand,  City— Dear  Madam:  I 
have  examined  the  accompanying  abstract,  pre- 
pared by  the  Clackamas  Abstract  &  Trust  Com- 
pany and  the  Clackamas  Title  Company,  as  to 
title  to  lots.  8  and  0  in  Arcadia,  in  section  2, 
township  2  south,  range  1  east,  in  Clackomas 
county,  Orepron.  and  also  the  blueprint  map  of 
Arcadia  accompanying  said  abstract,  and  from 
such  examination  hereby  certify: 

"(1)  That  there  are  numerous  interlineations 
which  appear  throughout  the  abstract  of  ma- 
terial matters  which  I  have  to  assume  are  made 
by  the  abstractors,  but  there  is  nothing  in  the 
abstract  to  show  this  fact.  The  abstract  is 
certified  by  the  abstractor  personally  to  the 
parties  ordering  the  abstract,  and  his  liability 
would  be  only  to  these  parties,  so  you  would 
have  no_  recourse  on  him  if  error  has  been  com- 
initte<1  in  the  abstract. 

"(2)  On  page  24  there  is  a  mortRiige  from  Ad- 
die  Godfrey  and  F.  H.  Godfrey  to  John  A.  Con- 
fer. This  mortgage  is  assigned  at  page  2(i  by 
Joseph  A.  Confer.  I  am  informed  that  this  is 
an  error  in  the  abstract,  and  the  records  show 


John   A.   Confer.     According   to   this   abstract 
this  mortgage  is  improperly  assigned. 

"(3)  In  the  deed  from  Jotin  A.  Confer  to 
Portland  ft  Willamette  Valley  Railway  Com- 
pany, set  out  on  page  17  of  the  abstract,  the 
description  runs  northerly  along  the  west  bound- 
ary of  the  50-acre  tract  described  in  the  fore 
part  of  the  deed,  and  thence  north  31°  30*  east 
13  chains  to  a  point;  thence  northerly  aloof 
the  middle  of  the  present  traveled  county  road 
to  a  point  from  which  a  stake,  known  ■* 
station  205  on  the  center  line  of  the  Portland 
&  Willamette  Valley  Railway  Company  as  now 
located,  bears  south  57°  30'  east  distant  l&l 
feet,  and  the  balance  of  the  description  refers 
largely  to  stakes  along  this  railroad  survey. 
There  is  no  record  of  this  railroad  snrrey  ia 
the  abstract,  and  I  am  also  informed  that  the 
railroad  company  have  no  record  of  it,  so  that 
it  is  impossible  to  locate  this  boundary  line. 

"(4)  The  dedication  of  Arcadia  set  oat  on 
page  55  of  the  alwtract  described  a  tract  of 
land  containing  60  acres,  except  aboat  6j4  acrea 
sold  to  Portland  &  Willamette  Valley  Railvay 
Company,  and  also  excepting  land  sold  to  John- 
son, Standfer  &  Anderson,  winds  up  by  saying 
the  land  especially  to  be  conveyed  by  this  deed 
is  a  triangular  parcel  of  3  acres,  more  or  less, 
within  the  above-bounded  tract  and  lying  west 
of  and  adjoining  the  right  of  way  of  the  Port- 
land &  Willamette  Valley  Railway  Company. 
It  is  quite  evident  from  the  map  that  Arcadia 
contains  more  than  3  acres;  but  it  is  impossible, 
without  having  the  definite  location  of  the 
stakes  of  the  railroad  survey  to  tell  whether 
the  boundaries  of  the  lots  shown  on  the  plat 
of  Arcadia  are  within  the  boundary  of  the  land 
owned  by  F.  F.  Johnson  and  attempted  to  be 
platted   as   Arcadia. 

"The  last  extension  of  the  abstract  by  the 
Clackamas  Title  Company  shows  a  lien  filed 
by  Edward  H.  Cousions  for  $660,  which  is  still 
of  record  and  unsatisfied.      _,_.,,  „ 

"Yours  very  truly,  W.  Y.  Masters. 

Defendant's  attorney  then  had  the  abstract 
company  correct  the  abstract  and  cure  all  the 
defects,  except  those  numbered  3  and  4. 
From  these  It  appears  that  the  record  4s  lack- 
ing in  data  from  which  to  definitely  fix  the 
boundaries  of  the  land,  and  that  there  is  of 
record  an  unsatisfied  mechanic's  Hen  for  the 
sum  of  $060.  The  abstract  does  not  disclose 
any  remedy  as  to  these,  and.  on  November  9. 
1914,  plaintiff  notified  defendant  that  she 
rescinded  the  contract  and  demanded  a  re- 
turn of  the  $500.  This  was  refused,  and  on 
December  1,  1914,  defendant  tendered  to 
plaintiff  a  deed  to  the  property  and  a  pro- 
posed mortgage,  to  be  executed  by  plaintiff 
and  her  husband,  to  secure  the  remainder  oi 
the  purchase  price,  and  demanded  that  plain- 
tiff complete  the  transaction. 

The  defendant  does  not  contend  that  the 
abstract  of  title  discloses  a  marketable  title, 
but  urges  that  she  has  displayed  to  plaintiff 
a  plat  disclosing  a  survey  of  the  premises  and 
definitely  fixing  the  location  of  the  monu- 
ments, the  absence  of  which  from  the  record 
rendered  the  boundary  uncertain.  However, 
plaintiff  insisted  that  such  plat  should  be  au- 
thenticated and  placed  of  record,  which  has 
never  been  done.  It  is  also  nrged  tbat  the 
notice  of  Hen  is  so  crudely  and  Ignorantly 
framed  that  it  d6es  not  constitute  a  valid  in- 
cumbrance upon  the  property,  but  an  ex- 
emplification of  it  is  not  displayed  In  the  ab- 
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struct.  It  Is  admitted  that  defendant  tender- 
ed a  warranty  deed  and  money  to  cover  the 
cost  of  revenue  stamps  and  recording  fees, 
but  there  has  been  no  tender  of  an  abstract 
which  discloses  a  cure  for  the  defects  above 
noted.  Under  these  conditions  the  question 
to  be  determined  is  not  whettter  the  title  is 
actually  marl:etable,  as  disclosed  by  the  pub- 
lic records  and  by  evidence  other  than  that 
disclosed  in  the  abstract.  In  a  case  which  is 
practically  a  counterpart  of  the  one  at  iMr, 
this  court  speaking  by  Mr.  Chief  Justice  Lord, 
said: 

"It  may  be  true  that  the  title,  tested  by  the 
onginal  record  and  conTe.vanfeB  and  other  facts 
not  upon  the  face  of  the  abatrnct,  is  good  and 
free  from  defects.  It  may  be  true  that  the 
curative  acts  will  obviate  the  objections  sug- 
gested, and  the  statnte  of  limitations  bar  the 
uncanceled  incumbrance;  but  these  are  matters 
which  may  involve  litigation  or  judicial  inquiry 
to  determine  the  validity  of  title.  The  title, 
as  disclosed  by  the  abstract,  is  not  the  good 
title  the  defendants  agreed  to  convey."  Kane 
V.  Rippey,  24  Or.  33S,  33  Pac.  036. 

The  conclusion  readied  In  that  case  has 
never  been  questioned  by  this  court  and  Is 
controlling  In  the  present.  It  matters  not 
whether  the  contract  is  valid  or  void  by  rea- 
son of  the  statute  of  frauds,  since  in  either 
event  the  defendant  has  not  compiled  with  its 
terms. 

The  Judgment  Is  reversed,  and  the  cause 
Is  remanded  for  further  proceedings  not  In- 
consistent herewith. 

McBHJDB,  O.  .J.,  and  BURNETT  and 
HARRIS,  JJ.,  concur. 


m  Or.  590) 

Ex  parte  TURNER. 

TURNER  V.  HENDRTX  et  «1. 

(Supreme   Court    of   Oregon.     Oct.   16,   1917.) 

Habsas  Corpus  ®=»113(10)  —  Dismissal  — 
Pendency  of  Pboceedings. 
An  appeal  from  a  judgment  denying  a  peti- 
tion for  habeas  corpus  to  obtain  the  custody 
of  an  infant  will  not  be  dismissed  because  re- 
spondents, by  a  decree  of  the  county  court,  en- 
tered on  the  same  day  as  the  judgment,  were 
awarded  custody  of  the  child  under  a  petition 
for  adoption;  a  writ  of  review  in  theadoptiwi 
proceedings  having  been  issued  and  being  pend- 
ing in  the  circuit  court. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  C.  U.  Uantenbeln, 
Judge. 

In  the  matter  of  Charles  R.  Turner,  an  In- 
ftmt  Petition  by  R.  W.  Turner  for  a  writ 
of  habeas  corpus  against  James  T.  Hendryx 
and  another  to  obtain  the  custody  of  the  in- 
fant. From  a  judgment  denying  the  petition, 
petitioner  appeals.  On  motion  to  dismiss. 
Motion  denied. 

W.  B,  Layton,  of  Portland  (Hurlburt  & 
Lay  ton,  of  Portland,  on  the  brief),  for  ap- 
pellant. J.  C.  McCue,  of  Portland,  for  re- 
8iK>ndents. 


BENSON,  J.  On  motion  to  dismiss  appeal. 
Respondents  move  to  dismiss  the  appeal  for 
the  reason  that  the  Multnomah  county  court 
has  disposed  of  the  matter  by  a  decree  award- 
ing the  child  In  question  to  them  under  a  pe- 
tition for  the  adoption  of  the  boy.  An  in- 
vestigation discloses  that  this  proceeding 
was  begun  In  the  circuit  court  on  March  13, 
1917,  and  that  before  answering  herein  de- 
fendants filed  a  petition  In  the  county  court, 
asking  for  the  adoption  of  the  child  upon  the 
ground  that  the  fatlier  had  abandoned  it. 
The  decrees  were  both  made  and  entered  on 
March  23d.  Since  the  appeal  was  perfected 
In  this  case  a  writ  of  review  haa  been  is- 
sued, and  Is  now  pending  in  the  circuit  court 
in  the  adoption  proceedi!v;s.  This  state  of 
facts  Is  not  ground  for  the  dismissal  of  an 
appeal.  4  C.  J.  586.  The  motion  is  therefore 
denied. 

McBRIDE,  C.  J.,  and  BURNETT  and  HAR- 
Rlis,  J  J.,  concur. 


(86  Or.  121) 
STATE  V.  AUSPLUND. 

(Supreme  Court  of  Oregon.    Oct  16,  1017.) 

1.  Homicide  <g=s368— Questions  fob  Juby. 

On  a  trial  for  manslaugbtcr  committed  in 
producing  an  abortion,  evidence  held  to  make  a 
question  for  the  jury  as  to  whether  the  death 
was  caused  by  unlawful  means  and  was  at- 
tributable to  defendant's  action. 

2.  Homicide  ®=>27.3 — Questions  fob  Juby— 
Excuse  ob  Justification. 

In  view  of  I^  O.  L.  §  799,  subd.  28,  provid- 
ing that  it  is  presumed  that  things  have  happen- 
ed according  to  the  ordinary  course  of  nature 
and  the  ordmary  habits  of  life,  evidence  on  a 
trial  for  manslaughter  committed  in  producing 
an  abortion  that  deceased  was  in  ordinary  good 
health,  in  connection  with  the  presumption  that 
she  would  have  survived  the  birth  of  the  child, 
was  sufficient  to  make  a  question  for  the  jury 
as  to  whether  the  operation  was  necessary  to 
preserve  her  life. 

3.  Criminal  Law  €=s>811(3)— Instbuctions— 
SiNOLiNO  Out  Matters. 

On  sncb  trial,  an  instruction  that  proof  that 
a  physician,  in  his  professional  treatment  of  ■ 
pregnant  woman,  had  used  means  with  intent 
to  destroy  the  life  of  the  child,  and  the  death 
of  the  mother  followed,  was  not  evidence  that 
the  treatment  waa  not  necessary  to  preserve 
the  mother's  life  was  properly  refused,  as  it 
would  have  been  irregular  to  single  out  that 
particular  branch  of  the  evidence  and  tell  the 
jury  that  it  was  not  sufficient  to  establish  guilt. 

4.  Criminal  I*aw  €=34C10— Evidence— State- 
ments OF  Accused — Weiout. 

While  under  the  express  provisions  of  L.  O. 
L.  i  711,  when  ^art  of  an  act,  dccluration,  or 
conversation  is  given  in  evidence  by  one  party 
the  whole  may  be  inquired  into  by  the  other, 
it  is  not  the  law  where  the  state  proves  de- 
fendant's statement  that  the  favorable  parts 
must  be  given  as  much  effect  as  the  unfavorable 
parts,  in  view  of  section  868,  providing  that  the 
jury  are  the  judges  of  the  effect  or  value  of  the 
evidence  when  not  declared  conclusive. 

5.  Cbiminal  Law  <Ssa763,  764(20)— Instruc- 
tions— Invasion  of  Province  of  Jury. 

Under  L.  O.  Ll  |  868,  making  the  jury  the 
judges  of  the  effect  or  value  of  evidence  ad- 
dressed to  them  when  not  declared  conclusive, 
an  instruction  that  all  of  defendant's  statements 
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proved  by  the  witnesses  for  the  state  must  be 
taken  together,  as  well  that  part  which  made  for 
defendant  as  that  which  made  against  him,  and 
that  if  an;  part  was  in  favor  of  defendant  and 
not  apparently  improbable  or  untrue  when  con- 
sidered with  all  the  other  evidence,  then  such 
part  of  defendant's  statement  in  his  favor  was 
entitled  to  as  much  consideration  from  the  jury 
as  part  of  his  testimony  was  properly  refused, 
as  it  would  practically  have  told  the  jury  to  give 
as  much  effect  to  defendant's  favorable  state- 
ments in  his  own  interest  as  to  the  unfavorable 
parts,  and  would  have  invaded  the  province  of 
the  jury  and  violated  section  808. 
C.  HouiciDE    <3=>G5— Mansu^uquter— noMi- 

ciHE  IN  Commission  of  Anotueb  Ofrinse— 

"Pregnant  with  Child." 
T-nder  L.  O.  L.  S  1900,  providing  that  any 
person  who  shall  administer  any  medicine,  etc., 
to  any  woman  prcgnaut  with  child,  or  employ 
any  instrument,  with  intent  to  destroy  such 
child,  sliall,  in  case  of  the  death  of  the  child  or 
the  mother,  be  guilty  of  manslaughter,  a  woman 
is  "pregnant  with  child"  from  the  moment  of 
conception,  and  it  is  not  necessary  that  the 
fetus  be  qniolt  or  able  to  move  in  the  womb,  as 
at  common  law. 

7.  Criminal  Law  e=>749  —  Province  of 
Court  and  Jcbt— Assessmknt  of  Ponisu- 

MENT. 

The  sole  office  of  jurors  is  to  ascertain  the 
fact  which  is  submitted  for  their  inquiry  and 
they  have  nothing  whatever  to  do  with  the  pun- 
ishment to  be  inflicted  upon  defendant;  it  being 
the  province  of  the  court  to  declare  the  extent 
of  the  punishment  witliin  the  bounds  of  the  stat- 
ute. 

8.  Pabdok  «s>4  —  Pabous  —  Discretion  of 
Court. 

Under  Ii«ws  1911,  p.  152,  providing  that, 
when  any  person  who  has  not  previously  been 
convicted  of  a  felony  shall  be  convicted  of  a 
felony  or  misdemeanor  and  sentence  not  to  ex- 
ceed 10  years'  imprisonment  in  the  penitentiary 
shall  have  been  pronounced,  the  court  may  in 
its  discretion  parole  the  defendant  under  cer- 
tain conditions,  the  matter  is  left  entirely  to 
the  discretion  of  the  presiding  judge,  and  there 
was  no  abuse  of  discretion  in  refusing  to  parole 
a  defendant  given  an  indeterminate  sentence  of 
from  1  to  15  years  for  manslaughter  committed 
in  producing  an  abortion,  though  the  jury  in- 
cluded a  recommendation  of  leniency  in  their 
verdict,  and  though  nine  of  them  made  affidavit 
that  they  would  not  have  agreed  to  the  verdict 
if  they  bad  Icnown  the  court  would  not  parole 
defendant. 

9.  Criminal  Law  «=>957(5)— New  Tsial— 
Affidavits  of  Jurors. 

On  a  motion  for  a  new  trial  in  a  prosecu- 
tion for  manslaughter  committed  in  producing 
an  abortion,  affidavits  of  jurors  could  not  be 
received  to  show  that  one  of  the  jurors  had  told 
others  that  defendant  had  been  guilty  of  per- 
forming criminal  abortions  on  previous  occa- 
sions. 

10.  Cbiminai,  Law  <&=»938(3).  939(2)  —  New 
Trial  —  Newly  Discovered  Kvidenck  — 
Diligence. 

On  a  trial  for  manslaughter  committed  in 
producing  an  abortion,  defendant  claimed  that 
he  bad  merely  commenced  an  examination  of 
deceased's  person  when  he  discovered  that  she 
was  dying.  The  state  introduced  considerable 
testimony  about  the  condition  of  defendant's 
operating  room,  tending  to  show  that  an  op- 
oration  had  been  performed.  Defendant  moved 
for  a  new  trial  on  the  ground  that  the  con- 
dition of  his  operating  room  was  due  to  an 
operation  performed  on  a  third  person,  that  she 
declined  to  testify  on  the  trial,  and  that  as  a 
matter  of  professional  ethics  ho  had  refrained 
from  giving  her  name  to  his  attorneys,  but  that 


since  his  conviction  she  had  consented  to  testify. 
Held,  that  this  was  not  ground  for  a  new  trial 
under  L.  O.  L,  |  174,  authorizing  a  new  trial 
for  newly  discovered  evidence  which  the  mov- 
ing party  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial,  as 
the  evidence  was  not  newly  di^overcd,  having 
been  within  defendant's  knowledge  at  all  times, 
and  she  should  have  been  subpoenaed  and  of- 
fered as  a  witness  when,  if  she  had  refused  to 
do  so,  it  could  have  been  determined  whether  ahe 
had  such  privilege. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  John  P.  Karanaugh, 
Judges. 

A.  A.  Ausplund  was  convicted  of  an  of- 
fense, and  he  appeals.    Affirmed. 

The  defendant  was  couvicted  of  the  crime 
of  manslaughter,  alleged  to  have  been  com- 
mitted by  producing  an  abortion,  and  sen- 
tenced to  iuiprisoinnent  In  the  penitentiary. 
He  appealed  from  the  Judgment 

J.  F.  Logan,  of  Portland  (Logan  &  Smith 
and  J.  J.  lltzgerald,  all  of  Portland,  on  the 
brief),  for  appellant  C.  C.  Hindman,  of  Port- 
land, for  the  State. 

BURNETT,  J.  [1]  The  first  assignment  of 
error  Is  that  there  was  no  proof  of  the  corpus 
delicti  sufficient  to  carry  the  case  to  the  jury. 
Substantially  the  testimony  was  that  Anna 
Anderson,  an  unmarried  woman  about  2& 
years  of  age,  who  up  to  that  time  was  in 
good  health,  went  to  the  office  of  the  defend- 
ant, a  practicing  physician,  on  October  15, 
1916.  Previously  she  had  applied  to  another 
physician,  who  examined  her  and  discovered 
that  she  was  about  three  m<Hiths  advanced  in 
pregnancy.  She  asked  him  to  remove  the 
fetus,  which  he  declined  to  do.  According  to 
the  statement  of  the  defendant  made  to  the 
officers,  the  decedent  told  him,  when  she  came 
to  his  office,  that  there  was  something  wrong 
with  her,  and  she  wished  him  to  examine 
her ;  that  he  laid  her  upon  a  lounge  and  pro- 
ceeded to  make  digital  examination ;  that 
when  he  Inserted  his  fingers  In  the  vnlva  she 
suddenly  began  to  gasp,  and  he  saw  that  she 
was  dying ;  that  he  then  went  out  for  some 
stimulant,  and  while  on  that  errand  called  to 
his  assistance  a  lady  physician  whose  office 
was  in  the  same  building;  that  on  their  re- 
turn to  his  office  they  determined  to  call  a 
third  physician,  but  the  girl  died  despite 
their  elTorts  to  revive  her.  The  coroner  and 
other  persons  testified  that  they  found  the 
decedent  with  her  skirts  removed  and  the 
lower  part  of  her  body  unclothed  except  for 
her  drawers  and  combination  suit,  and  that 
they  discovered  a  bloody  sheet  In  the  defend- 
ant's office  and  one  of  his  white  coats  upon 
which  there  were  a  number  of  blood  stains. 
Several  surgical  Instruments  adapted  for  cu- 
retting the  uterus  were  seen  In  bis  office,  and 
upon  one  of  them  was  a  piece  of  tissue  which 
some  expert  witnesses  said  was  a  portion  of 
the  placental  membrane.    These  instruments 
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had  the  appearance  of  baving  been  recently 
used.  The  floor  in  his  operating  room  was 
wet,  and  there  was  a  Kelly  pad  which  was 
wet,  as  though  it  had  been  lately  emj^oyed  in 
operations  Involving  female  diseases.  The 
autopsy  showed  that  the  uterus  had  a  num- 
ber of  traumatisms  on  its  Interior  surface, 
and  that  it  was  expanded  to  abont  the  stage 
proper  for  three  months'  pregnancy.  The  un- 
dertaker who  embalmed  the  body  testified,  in 
substance,  that  in  the  process  of  withdraw- 
ing the  blood  from  it  be  could  get  only  a  com- 
paratively small  quantity.  There  was  testi- 
mony that  the  lesions  of  the  uterus  were 
made  within  not  to  exceed  five  to  eight  hours 
IM-ior  to  the  death  of  the  girl.  In  our  judg- 
ment all  these  circumstances  taken  together 
are  suflSdent  to  authorize  the  jury  to  deter- 
mine whether  or  not  the  death  of  the  young 
woman  was  caused  by  unlawful  means,  and 
to  attribute  the  same  to  the  action  of  the  de- 
fendant These  conditions  take  the  question 
of  proof  of  the  corpus  delicti  from  the  court 
and  pass  it  to  the  jury. 

The  defendant  next  contends  that  the  cir- 
cuit court  erred  in  refusing  to  give  to  the 
jury  the  following  instruction: 

"In  prosecutions  under  the  law  of  the  state 
of  Oregon  and  under  which  the  indictment  in 
this  case  is  drawn,  it  is  required  of  the  state 
that  it  allege  and  prove,  among  other  things, 
that  the  employment  of  the  means  set  out  in  the 
indictment  which  were  used  to  destroy  the  fetus 
were  not  necessary  to  preserve  the  life  of  the 
woman.  Proof  that  a  physician,  in  bis  profes- 
sional treatment  of  a  woman  pregnant  with  a 
child,  had  used  means  with  intent  thereby  to 
destroy  the  child,  and  the  death  of  this  mother 
followed,  is  not  evidence  that  the  treatment  was 
not  necessary  to  preserve  the  life  of  the  mother. 
The  defendant  has  the  right  to  stand  upon  his 
plea  of  'not  guilty,'  and  that  the  prosecution  is 
required  to  prove  every  charge  in  the  indict- 
ment constituting  the  offense,  including  allega- 
tions of  negative  matter  before  a  conviction 
can  be.  had  in  the  case." 

[2, 3]  In  support  of  this  attack  upon  the 
conviction  the  defendant  cites  State  v.  Clem- 
ents, 15  Or.  237,  248,  14  Pac.  410,  415,  where 
Mr.  Justice  Thayer  used  this  language,  prac- 
tically identical  with  some  embodied  In  the 
Instruction  which  was  refused:  . 

"Proof  that  a  physician,  in  his  professional 
treatment  of  a  woman  pregnant  with  a  child, 
had  nscd  means,  with  the  intent  thereby  to  de- 
stroy the  child,  and  the  death  of  the  child  was 
thereby  produced,  is  not  evidence  that  the  treat- 
ment was  not  necessary  to  preserve  the  life 
of  tho  mother;  nor,  if  it  produced  the  death  of 
the  mother,  that  it  was  not  an  honest  effort 
on  the  part  of  the  physician  to  preserve  her 
life." 

If  taken  alone,  this  language  would  go  far 
to  sustain  the  defendant  In  his  present  con- 
tention, but  this  was  not  all  that  was  said  in 
that  opinion  on  that  subject     It  continues: 

"The  experience  of  mankind  shows  that  cases 
have  often  arisen  in  which  such  treatment  has 
necessarily  been  resorted  to,  and,  in  the  absence 
of  other  proof,  the  law,  in  its  benignity,  would 
presume  that  it  was  performed  in  good  faith, 
and  for  a  legitimate  purpose.  The  extent  of 
proof,  to  establish  the  negative  averment  in 
such  a  case,  would  necessarily  be  limited  by  the 
circumstances.     It  could  not,  in  tihe  nature  of 


things,  be  made  positive,  except  as  aided  by  the 
fact  that  the  accused  was  able  to  refute  it  ab- 
solutely, if  untrue,  and  bad  failed  to  attempt  to 
do  so.'^ 

The  language  of  the  decision  should  be  read 
In  connection  with  the  case  then  under  con- 
sideration. In  that  instance  there  was  little, 
if  anything,  proved  beyond  the  bare  fact  that 
the  defendant,  a  physician,  had  employed 
upon  the  decedent  means  intended  to  destroy  . 
the  child  by  reason  of  which  the  mother  died. 
In  the  Instant  case  there  is  other  proof 
which  the  jury  is  entitled  to  consider  taking 
it  out  of  "the  absence  of  other  proof  men- 
tioned by  Mr.  Justice  Thayer.  For  instance 
it  was  in  evidence  that  the  deceased  woman 
was  in  ordinary  good  health.  It  is  presumed 
"that  things  have  happened  according  to  the 
ordinary  course  of  nature  and  the  ordinary 
habits  of  life."  L.  O.  L.  §  799,  subd.  28.  Preg- 
nancy and  childbearlng  are  not  abnormal, 
but  natural  with  womankind.  The  presump- 
tion that  a  pregnant  woman  would  give  birth 
to  a  child  naturally  and  survive  afterwards 
was  sufficient  to  take  the  question  to  the  jury 
on  this  point,  and  would  be  proper  for  them 
to  consider  as  proof  of  the  negative  that  it 
was  not  necessary  to  perform  the  operation 
in  order  to  preserve  the  life  of  the  mother.  It 
was  of  course  requisite  to  prove  that  the  de- 
fendant used  means  with  intent  to  destroy 
the  child,  but  it  would  be  irregular  to  single 
out  that  particular  branch  of  the  evidence 
and  tell  the  jury  that  it  was  not  sufficient  to 
esablish  the  guilt  of  the  defendant  It  would 
be  taking  up  the  testimony  by  piecemeal  and 
would  mislead  the  jury  if  they  were  Informed 
in  detail  that  each  particular  part  standing 
alone  would  be  insufficient  to  justify  convic- 
tion. As  said  by  Mr.  Justice  Harris  in  Sara- 
toga Inv.  Co.  V.  Kern,  78  Or.  243,  249,  148 
Pac.  1125, 1127: 

"It  was  error  to  advise  the  Jury  of  the  effect 
of  particular  acts  which,  because  of  the  nature 
of  the  controversy,  constituted  the  cynosurat 
facts,  when  there  was  evidence  in  the  case  which 
could  rightfully  be  considered  in  the  same  rela- 
tion." Stanley  v.  Smith,  15  Or.  503,  16  Pac 
174;  Patterson  v.  Hayden,  17  Or.  238,  21  Pac 
129,  3  L.  R.  A.  529,  11  Am.  St  Rep.  822 ;  Cros- 
sen  V.  Oliver,  41  Or.  505,  69  Pac  308;  Kellogg 
V.  Pord,  70  Or.  213,  ISd  Pac.  761. 

[4, 1]  Again  it  is  urged  that  the  court  did 
wrong  to  the  defendant  by  not  giving  tills 
charge  to  the  jury: 

"l%e  state  has  produced  several  witnessed 
who  have  attempted  to  narrate  certain  state- 
ments made  to  them  or  in  their  presence  by  the 
defendant  All  of  such  statements  so  given  by 
the  state's  witnesses  must  be  taken  together,  as 
well  that  part  which  makes  for  the  defendant 
aa  that  which  makes  against  him,  and  if  any 
part  of  such  testimony  is  in  favor  of  the  defend- 
ant, and  it  is  not  apparently  improbable  or  un- 
true when  considered  with  all  the  other  evidence 
in  the  case,  then  such  part  of  defendant's  state- 
ment in  his  favor  is  entitled  to  as  much  consid- 
eration from  you  as  a  part  of  bis  testimony." 

This  instruction  apparently  is  supported  by 
some  decisions  in  Illinois  and  Texas:  Jones 
V.  State,  29  Tex.  App.  20, 13  S.  W.  990,  25  Am. 
St  Rep.  715 ;  Burnett  v.  People.  204  111.  208, 
68  N.  a  505,  06  I*  E.  A.  304,  98  Am.  St.  Rep. 
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206.  These  cases,  contrary  to  sound  reasoning 
as  we  view  it,  Inculcate  the  doctrine  that  If 
the  state  puts  In  evidence  an  admission  by 
the  dpfeudant,  it  must  not  only  put  In  all  the 
statement,  but,  further.  Is  liound  to  accept  as 
true  the  whole  of  the  statement,  as  well  that 
which  Is  against  the  defendant  as  that  which 
is  In  his  favor.  Another  case  cited  by  the 
plaintiff  Is  Pratt  v.  State,  53  Tex.  Or.  R.  281, 
109  S.  W.  138,  which  goes  no  further  than  to 
establisli  the  general  rule  that  when  part  of 
the  stati^ment  i.s  Introduced  by  one  party  the 
other  is  entitled  to  the  remaiuder,  but  no  in- 
timation is  given  about  the  weight  to  he  at- 
tributed to  the  portion  favorable  to  the  defend- 
ant The  rule  on  tills  subject  la  aptly  stated 
In  State  v.  Novak,  109  Iowa,  717,  733,  79  N. 
W.  465,  471: 

"The  court  gave  the  following  instruction: 
"Where  the  verbal  admission  of  a  person  charg- 
ed with  a  crime  is  offered  in  evidence,  the  whole 
of  the  admission  must  be  taken  together,  as  well 
as  that  part  which  makes  for  the  accused  as 
that  which  may  make  against  him,  and  if  the 
part  of  the  statement  in  favor  of  the  defendant 
is  not  disproved,  and  is  not  apparently  improb- 
able or  untrue,  when  considered  with  all  the 
other  evidence  in  the  case,  then  such  part  of  the 
statement  Is  entitled  to  os  much  consideration 
from  the  jury  as  any  other  part  of  the  state- 
ment; but  the  jury  is  not  obliged  to  believe 
or  disbelieve  all  of  such  statement.  They  may 
disregard  such  parts  of  it,  if  any,  as  are  incon- 
sistent with  the  other  testimony,  or  which  the 
jury  believe  from  the  facts  and  circumstances 
proved  ou  the  trial  are  untrue.'  The  defendant 
asked  the  courr  to  instruct  that  the  state  was 
bound  by  the  statement  of  defendant  as  proved, 
the  effect  of  which  was  to  declare  him  not 
gtiiltj'.  We  thiuK  the  instruction  as  given  ex- 
presses the  law.  The  idea  that  when  a  party 
puts  in  evidence  the  statements  of  the  opposite 
party  to  obtain  certain  admissions  be  is  bound 
to  accept  as  true  all  that  may  be  contained  in 
the  statements  is  new,  and,  we  may  add,  some- 
what novel.  We  understand  the  rule  to  be 
that  when  the  state  puts  such  a  statement  io 
evidence  it  is  the  province  of  the  jury  to  con- 
sider what  is  proven  to  be  true,  like  any  other 
evidence,  whether  it  be  the  whole  or  a  part 
The  jury  may  believe  that  which  is  afainst  the 
defendant,  and  reject  that  which  is  m  his  fa- 
vor, if  they  see  sufficient  grounds  in  the  evi- 
dence to  warrant  it,  or  any  inherent  improba- 
bility in  the  statement  itself.  The  jury  is  at 
liberty  to  judge  it,  like  other  evidence,  by  all 
the  circumstances  of  the  case." 

To  the  same  effect  are  State  v.  Coats,  174 
Mo.  396,  74  S.  W.  864 ;  State  v.  WUson,  223 
Mo.  173,  122  S.  W.  671.  It  is  true,  Indeed, 
that  section  711,  L.  O.  L.  says: 

"When  part  of  an  act  declaration,  conversa- 
tion, or  writing  is  given  in  evidence  by  one  par- 
ty, the  whole,  on  the  same  subject  may  be  in- 
quired into  by  the  other;  when  a  letter  is  read, 
the  an.swer  may  be  given;  and  when  a  detached 
act,  declaration,  conversation,  or  writing  is 
given  in  evidence,  any  other  act,  declaration, 
conversation  or  writing  which  is  necessary  to 
make  it  understood  may  also  be  given  in  evi- 
dence." 

Nothing  is  said  In  this  Oregon  rule  of  evi- 
dence about  the  weight  to  be  given  to  the 
matters  therein  mentioned.  On  the  contrary, 
section  868,  L.  O.  L.,  declares  that: 

"The  jury,  subject  to  the  control  of  the  court, 
in  the  cases  specified  in  this  Code,  are  the 
judges  of  the  effect  or  value  of  evidence  address- 


ed to  them,  except  when  it  ki  thereby  dedaied 

to  be ,  conclusive. 

By  the  suggested  direction  to  the  jury  noiw 
under  consideration,  the  court  practically  was 
asked  to  say  to  them  that  they  must  give  as 
much  effect  to  the  favorable  statements  made 
by  the  defendant  in  his  own  Interest  as  to  the 
unfavorable  parts.  To  have  used  such  lun- 
guage  would  have  been  to  invade  the  prov- 
ince of  the  Jury  and  to  violate  the  rule  enun- 
ciated In  section  868,  supra. 

[•]  The  defendant  objected  when  the  court 
gave  to  the  Jury  this  instruction: 

"The  statute  uses  the  tern)  'pregnant  with 
child,'  and  a  woman  is  pregnant  with  child  froai 
the  time  of  conception  to  the  time  of  natural 
delivery.  It  Is  not  essential  in  thi5  state  to  the 
proof  of  pregnancy  with  child  that  the  child 
should  be  quick;  that  is  to  say,  tiiat  it  should 
be  able  to  move  in  its  mother's  womb;  but 
pregnant  means  in  this  state  and  under  our  stat- 
ute as  60  defined,  from  the  time  of  conception, 
and  continues  until  the  time  of  maternal  de- 
livery." 

The  statute  under  which  this  prosecution 
was  brought  reads  as- follows: 

"If  any  person  shall  administer  to  any  woman 
pregnant  with  a  child  any  medidno,  drug,  or 
substance  whatever,  or  shall  use  or  employ  any 
instrument  or  other  means,  with  intent  thereby 
to  destroy  such  child,  unless  the  same  E^all  be 
necessary  to  preserve  the  life  of  such  mother, 
such  person  shall,  in  case  the  death  of  such 
child  or  mother  be  thereby  produced,  be  deemed 
guilty  of  manslaughter."    Section  1900,  L.  O.  U 

The  argument  of  the  defendant  is  that  at 
common  law  the  procuring  of  a  miscarriage 
before  quickening  of  the  fetus  is  not  punish- 
able (citing  1  Russell  on  Crimes,  p.  172 ;  Mitch- 
ell ▼.  Commonwealth,  78  Ky.  204,  30  Am. 
Rep.  227;  Smith  v.  State,  33  Me.  48,  54  Am. 
Dec  607 ;  State  v.  Cooper,  22  N.  J.  Law,  52, 
51  Am.  Dec.  248;  Commonwealth  v.  Parker, 
9  Mete.  [Mass.]  263,  43  Am.  Dec.  396).  He 
invokes  that  rule  in  the  present  Juncture. 
We  are  not  required  .nor  permitted  to  Judge 
the  issue  in  controversy  by  common-law  stand- 
ards, for  there  are  no  common-law  crimes 
In  this  state.  State  v.  Vowels,  4  Or.  324: 
State  V.  Gaunt,  13  Or.  115,  9  Pac.  55;  State 
V.  Nea.se.  46  Or.  433,  80  Pac.  897;  State  t. 
A.Ters,  49  Or.'ei,  88  Pac.  653, 10  U  R.  A  (N.  S.i 
992,  124  Am.  St  Rep.  1036;  State  v.  Stephan- 
us,  53  Or.  135,  99  Pac.  428,  17  Ann.  Cas.  1146: 
State  V.  Smith.  55  Or.  408,  106  Paa  797; 
State  V.  Smith,  56  Or.  21,  107  Pac.  980. 

The  statute  refers  to  "any  woman  pregnant 
with  a  child"  without  reference  to  the  stage 
of  pregnancy.  When  a  virile  spermatozoon 
unites  with  a  fertile  ovum  lu  the  uterus,  con- 
ception la  accomplished.  Pregnancy  at  once 
ensues,  and  under  normal  circumstances  con- 
tinues until  parturition.  During  all  this  time 
the  woman  is  "pregnant  with  a  child"  within 
the  meaning  of  the  statute.  She  cannot  be 
pregnant  with  anything  else  than  a  child. 
From  the  moment  of  conception  a  new  life 
has  begun,  and  is  protected  by  the  enactment 
The  product  of  conception  during  its  entire 
course  is  Imbued  with  life,  and  Is  capat^e  oC 
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being  destroyed  as  contemplated  by  tbe  law. 
By  such  destruction  tbe  deatb  of  a  child  Is 
produced  and  often  that  of  Its  mother  as  well. 
The  Legislature  did  not  waste  time  wlti\  re- 
finements about  quickening,  but  applied  the 
law  to  all  stages  of  pregnancy,  and  we  would 
usurp  Its  prerogatlTe  If  we  read  Into  the  stat- 
ute something  not  found  there. 

This  snbject  was  exhaustWtiy  considered 
by  Mr.  Justice  Eaklu  In  State  v.  Atwood,  &i 
Or.  526,  102  Pac.  295,  104  Pac.  105,  21  Ann. 
Cas.  616.  The  learned  Justice  refrained  from 
literally  deciding  that  it  was  not  necessary 
to  show  that  the  mother  was  quick  w|tb 
child  to  sustain  a  prosecution  under  section 
1900,  Ii.  O.  li.,  because  It  was  not  essential  to 
the  decision  of  that  case;  but  his  reasoning 
clearly  leads  to  that  conclusion.  Although 
there  was  a  vigorous  dissent  by  Mr.  Justice 
King,  with  whom  concurred  Mr.  Justice  Sla- 
ter, they  did  not  dispute  the  reasoning  of  the 
principal  opinion  on  that  point  Tbe  indict- 
ment there  was  for  maintaining  a  nuisance 
in  the  shape  of  a  maternity  hospital,  operated 
with  the  Intent  and  purpose  of  unlawfully 
committing,  producing,  and  procuring  abor- 
tions therein  upon  pregnant  women.  The 
prosecution  was  conducted  under  section  2087, 
Ii.  O.  L.,  directed  against  the  commission  of 
acts  which  grossly  disturb  tbe  public  peace 
or  health,  or  openly  outrage  public  decency, 
and  are  injurious  to  public  morals,  for  which 
no  punishment  is  exptessly  prescribed.  The 
argument  of  the  dissenting  opinion  was  that 
if  abortions  were  committed  in  the  place  in 
-  question,  there  was  a  penalty  for  manslaugh- 
ter as  defined  by  section  1000,  L.  O.  L.  The 
argument  of  Mr.  Justice  Eakln,  showlug  that 
it  is  not  material  to  show  that  tbe  fetus  had 
quickened  In  order  to  sustain  a  prosecution 
under  section  1900,  is  convincing  on  that 
point.  In  State  y.  Loomls,  89  N.  J.  Law,  8. 
97  AU.  896,  tbe  distinction  between  the  sUt- 
utory  offense  and  that  at  common  law  is 
pointed  out,  and  the  case  of  State  v.  Cooper, 
supra,  relied  upon  here  by  the  defendant,  is 
distinguished.  The  tAomls  Case  was  based 
upon  statute.    The  court  there  said: 

°"At  common  law,  as  was  pointed  ont  in 
State  V.  Cooper,  supra,  tbo  ofTense  was  only 
against  tbe  life  of  the  cbilcl.  The  euactment  of 
tbe  statute  immediately  afterward  was  largely 
to  protect  the  health  and  life  of  the  mother 
against  the  consequences  of  tbe  act.  Ahd  for 
this  reason  it  was  held  by  tliis  court,  in  Stnte 
V.  Murphy,  27  N.  J.  Law  112,  that  it  wns  im- 
material, in  determining  the  gnilt  of  the  offend- 
er against  the  statute,  whether  the  fetus  bad 
quickened,  or  not;  that  in  either  event  the  de- 
gree of  the  defendant's  guilt  was  the  same." 

See,  also,  Powe  v.  State,  48  N.  J.  Law,  34, 
2  Atl.  662;  State  v.  Alcorn,  7  Idaho,  509,  64 
Pac.  1014,  97  Am.  St.  Rep.  252 ;  State  r.  Staf- 
ford, 146  Iowa,  285,  123  N.  W.  167 ;  State  v. 
Fitzgerald,  49  Iowa,  260,  81  Am.  Rep.  148; 
Commonwealth  v.  Wood,  11  Gray  (Mass.)  85; 
Wilson  V.  State,  2  Ohio  St.  319;  State  v. 
Dickinson,  41  Wis.  299.    We  deduce  the  con- 


clusion that  under  our  statute  it  Is  not  nec- 
essary to  allege  or  prove  quickening  of  the 
fetus  In  prosecutions  for  the  crime  defined  In 
section  1900,  L.  O.  L.,  and  that  there  was  no 
error  in  the  charge  of  the  court  on  this  point. 

[7, 1]  It  is  next  urged  that  it  was  an  abufe 
of  discretion  for  the  court  to  deny  the  de- 
fendant's motion  for  a  parole,  supported  as 
it  was  by  the  recommendation  of  the  jury  for 
leniency  included  in  their  verdict  and  by  the 
affidavits  of  nine  of  the  Jurors  that  they  were 
induced  to  sign  It  upon  the .  representation 
that  by  so  finding,  the  defendant  would  be 
paroled,  and  that  had  they  known  the  court 
would  not  so  parole  him,  they  would  not  have 
agreed  to  the  verdict  The  sole  ofilce  of  Ju- 
rors is  to  ascertain  tbe  fact  which  is  sub- 
mitted for  their  inquiry.  They  have  nothing 
whatever  to  do  with  the  punishment  to  be 
inflicted  upon  tbe  defendant  in  tbe  event  of 
an  adverse  verdict  Within  the  bounds  of 
the  statute  it  Is  tbe  province  of  tbe  court 
alone  to  declare  the  extent  of  punishment. 
Under  the  act  of  Februaiy  18,  1911,  chapter 
108,  Laws  1911,  p.  152,  it  is  laid  down  that 
when  any  person  who  has  not  previously  been 
convicted  of  a  felony  shall  have  been  convict- 
ed of  any  felony  or  misdemeanor  and  sen- 
tence not  to  exceed  10  years  imprisonment  in 
the  penitentiary  shall  have  been  pronounced, 
the  court  may,  in  Its  discretion,  by  order  of 
record,  parole  the  defendant  under  certain 
conditions.  In  this  instance  the  court  Im- 
posed upon  the  defendant  the  Indeterminate 
sentence  of  from  1  to  15  years.  Section  7,  c. 
127,  Laws  1011,  amending  L.  O.  L.  {  1592. 
There  Is  nothing  In  the  record  showing  that 
the  defendant  had  not  previously  been  cour 
victed  of  a  felony  so  as  to  bring  him  within 
tbe  purview  of  the  parole  statute  referred  to. 
Moreover,  that  enactment  leaves  the  matter 
entirely  to  the  discretion  of  the  presiding 
Judge.  We  cannot  discern  from  any  data  be- 
fore us  that  he  abused  his  discretion,  and 
hence  no  further  notice  need  be  taken  of  this 
objection. 

[9]  Some  time  after  the  conclusion  of  the 
trial,  three  jurors  made  attldavlts  that  while 
deliberating  on  the  verdict  one  of  tbelr  num- 
ber stated  to  his  fellows  that  during  a 
recess  of  the  court  while  tbe  trial  was  in 
progress,  one  of  his  neighbors  had  told  hhn 
that  the  defendant  had  been  guilty  of  per- 
forming criminal  abortions  on  previous  oe-' 
caslonsL  Tliese  affidavits  were  oflfered  and 
urged  in  support  of  the  defendant's  motion 
for  a  new  trial  be<'ause  of  the  misconduct 
of  the  Jurors.  The  court  denied  the  motion 
for  the  reason  stated  in  the  Judgment  that 
the  affidavits  of  Jurors  could  not  be  received 
or  considered  to  Impeach  their  verdict.  This 
was  qualified  by  tbe  further  statement: 

"This  finding  is  not  to  be  considered  as  in- 
dicating that  but  for  this  ruling  this  court 
would  have  granted  a  new  trial  because  of  any 
alleged  misconduct  of  the  Jury." 
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This  question  has  been  often  considered  by 
this  court  In  various  phases,  but  uniformly 
against  the  contention  that  jurors  may  file 
affidavits  to  Impeach  their  verdict.  The  lat- 
est case  on  the  subject  Is  Hlntel  v.  Oregon 
Chair  Co.,  80  Or.  404,  156  Pac.  438,  157  Pac. 
789,  following  State  v.  Smith,  43  Or.  109,  71 
Pac.  973.  The  doctrine  of  these  precedents 
Is  that  the  affidavits  are  not  competent  for 
that  purpose.  In  other  words,  although  the 
Jury  may  have  been  guilty  of  misconduct  in 
fact,  their  own  affidavits  are  not  legal  evi- 
dence of  it 

Much  reliance  is  placed  upon  Mattoz  v. 
United  States,  148  U.  S.  140,  13  Sup.  Ct.  50, 
36  L.  ISd.  917,  where  the  court  permitted  the 
consideration  of  affidavits  showing  that  dur- 
ing their  deliberations  the  jurors  were  per- 
mitted to  read  a  newspaper  article  stron^y 
denunciatory  of  the  defendant  and  containing 
an  argument  for  his  conviction.  The  better 
rule,  however,  Is  stated  by  the  same  court  in 
McDonald  ▼.  Pless,  238  U.  S.  264,  267,  35  Sup. 
Ct  783,  784,  59  L.  Ed.  1300: 

"When  the  affidavit  of  a  juror,  as  to  the  mis- 
conduct of  himself  or  the  other  members  of  the 
jury,  is  made  the  basis  of  a  motion  for  a  new 
trial,  the  court  must  choose  between  redressing 
tho  injury  of  the  private  litigant  and  inflicting 
the  public  injury  which  would  result  if  jurors 
were  permitted  to  testify  as  to  what  bad  hap- 
pened in  the  jury  room.  These  two  conflicting 
considerations  are  illustrated  in  the  present 
case.  If  the  facts  were  as  stated  in  the  affidavit, 
the  jury  adopted  an  arbitrary  and  unjust  meth- 
od in  arriving  at  tbeir  verdict,  and  the  defend- 
ant ought  to  have  had  relief,  if  the  facts  could 
have  been  proved  by  witnesses  who  were  compe- 
tent to  testify  in  a  proceeding  to  set  aside  the 
verdict  But  let  it  once  be  established  that 
verdicts,  solemnly  made  and  publicly  returned 
into  court  can  be  attacked  and  set  aside  on  the 
testimony  of  those  who  took  part  in  their  pub- 
lication, and  all  verdicts  cotild  be,  and  many 
would  be,  followed  by  an  inquiry  in  the  hope 
of  discovering  something  which  might  invalidate 
the  finding.  Jurors  would  be  harassed  and 
beset  by  the  defeated  party  in  an  effort  to  se- 
cure from  them  evidence  of  facts  which  might 
establish  misconduct  sufficient  to  set  aside  a 
verdict  If  evidence  thus  secured  could  be  thus 
used,  the  result  would  be  to  make  what  was 
intended  to  be  a  private  deliberation  the  con- 
stant subject  of  public  investigation— to  the 
destruction  of  all  frankness  and  freedom  of  dis- 
cussion and  conference.  The  rule  on  the  sub- 
ject has  varied.  Prior  to  1786  a  juror's  testi- 
mony in  such  cases  was  sometimes  received, 
though  always  with  great  caution.  In  that 
year  Lord  Mansfield,  in  Vaise  v.  Delaval,  1  T. 
B.  11,  refused  to  receive  the  affidavit  of  jurors 
to  prove  that  their  verdict  had  been  made  by  lot. 
That  ruling  soon  came  to  be  almost  universal- 
ly followed  in  England  and  in  this  country. 
'Subsequently,  by  statute  in  some  states,  and  by 
decisions  in  a  few  others,  the  juror's  affidavit  as 
to  an  overt  act  of  misconduct,  which  was 
capable  of  being  controverted  by  other  jurors, 
was  made  admissible.  And,  of  course,  the  argu- 
ment in  favor  of  receiving  such  evidence  is  not 
only  very  strong,  but  unanswerable — ^wben  look- 
ed at  solely  from  the  standpoint  of  the  private 
party  who  has  been  wronged  by  such  miscon- 
duct The  argument  however,  has  not  been 
sufficiently  convincing  to  induce  Legislatures 
generally  to  repeal  or  to  modify  the  rule.  For, 
while  it  may  often  exclude  the  only  possible 
«vidence  of  misconduct,  a  change  in  the  rule 
'would  open  the  door  to  the  most  pernicious 
arts  and  tampering  with  jurors.'    'The  practice 


would  be  replete  with  dangerons  consequences.' 
'It  would  lead  to  the  grossest  fraud  and  abuse,' 
and  'no  verdict  would  be  safe.'  Cluggage  r. 
Swan,  4  Bin.  155.  5  Am.  Dec.  400;  Straker  ▼. 
Graham.  4  M.  &  W.  721." 

The  court  reviews  the  case  of  Mattoz  r. 
United  States,  supra,  and,  while  It  does  not 
directly  overrule  it,  goes  on  to  say: 

"There  is  nothing  in  the  nature  of  the  present 
case  warranting  a  departure  from  what  is  un- 
questionably the  general  rule,  that  the  losing 
party  cannot,  in  order  to  secure  a  new  trial, 
use  the  testimony  of  jurors  to  impeach  their 
verdict  *  •  *  The  suggestion  that  if  this 
be  the  true  rule,  then  jurors  could  not  be  wit- 
nesses in  criminal  cases,  (m:  in  contempt  pro- 
ceedings brought  to  punish  the  wrongdoers,  ia 
without  foundation.  For  the  prindpTe  is  lim- 
ited to  those  instances  in  which  a  private  party 
seeks  to  use  a  juror  as  a  witness  to  impeach 
the  verdict" 

To  overturn  the  verdict  In  the  present  case 
because  of  the  affidavits  of  the  Jurors  wonld 
be  to  reverse  what  has  been  the  uniform  rule 
In  this  state.  The  great  evU  of  continued  lit- 
igation and  strife,  even  after  verdict  is  of 
more  Importance  to  be  avoided  than  the 
sporadic  instances  of  possible  misconduct  by 
jurors.  At  the  outset  they  are  sworn  to  trj 
a  case  according  to  the  law  and  the  evidence 
as  given  to  them  upon  the  trial,  thus  exclud- 
ing all  other  considerations.  The  sanction  ot 
this  oath  binds  them  until  the  rendition  of 
their  verdict,  and  it  is  not  good  policy  to 
allow  them  to  stultify  themselves  by  stating 
to  tlie  court  that  fhey  have  violated  their 
official  oath  and  taken  Into  consideration 
matters  not  pertaining  to  the  case  and  out- 
side the  record.  Jurors  should  be  made  to 
understand  the  limits  of  their  duty,  which  ia 
simply  to  ascertain  the  fact  Involved  in  the 
case.  A  few  well-directed  prosecutions  for 
contempt  of  court  by  Jurors  in  assuming  to 
acquire  information  from  sources  outside  of 
the  evidence  would  do  much  for  the  proper 
administration  of  Justice. 

[10]  Another  reason  for  a  new  trial  urged 
by  the  defendant  was  that  of  newly  discov- 
ered evidence.  It  will  be  remembered  that 
there  was  considerable  testimony  about  the 
condition  of  the  defendant's  operating  room. 
The  affidavit  in  this  branch  of  the  case  was 
that  earlier  in  the  day  on  which  the  death 
of  Anna  Anderson  occurred,  another  young 
woman  was  in  the  defendant's  office  and  toolc 
treatment  from  him  for  some  uterine  disor- 
der which  Involved  the  use  of  a  considerable 
amount  of  medicated  fluids  and  water  and 
employment  of  some  instruments  In  the 
vaginal  cavity.  In  support  of  his  motion  the 
defendant  makes  the  statement  on  oath  that 
before  the  trial  he  besought  this  young  wo- 
man to  appear  as  a  witness  on  his  behalf  so 
as  to  account  for  the  appearance  of  his  of- 
fice at  the  time,  but  that  she  refused  to 
waive  her  right  if  any  she  had,  to  decline  to 
testify,  and  that  as  a  matter  of  professional 
ethics  be  had  refrained  from  giving  her  name 
to  his  attorneys,  but  that  since  his  convlctlcm 
she  has  consented  to  appear  and  testify  ia 
bis  behalf,  giving  up  all  privileges  which  she 
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might  bare  to  withhold  her  statement  It  is 
laid  down  In  section  174,  L.  O.  L.,  that  a  new 
trial  may  be  granted  for  "newly  discovered 
evidence^  material  for  the  party  making  the 
application,  which  he  could  not  with  reason- 
able diligence  have  discovered  and  produced 
at  the  trial."  In  our  Judgment  the  evidence 
given  by  the  young  woman  was  not  newly  dis- 
covered. What  she  knew  was  within  the 
knowledge  of  the  defendant  at  all  times. 
She  resided  in  the  city  of  Portland,  and  was 
there  during  the  whole  period.  She  was  sub- 
ject to  the  subpoena  of  the  court,  and  could 
have  been  offered  as  a  witness.  Whether 
she  bad  the  privilege  of  refusing  to  testify 
we  do  not  undertake  to  determine.  We  do 
say,  however,  that  whether  a  new  trial  should 
be  granted  cannot  be  made  to  depend  upon 
the  capricious  prudery  of  any  sentlitaental 
girl.  The  least  that  can  be  said  is  that  if 
the  defendant  desired  her  testimony,  he  should 
have  gone  as  far  as  to  subpoena  her  and  of- 
fer her  as  a  witness  when,  if  she  had  claimed 
the  privilege  of  sUence,  it  would  have  been 
time  enough  to  decide  that  matter.  He  can- 
not experiment  with  the  uncertainties  of  a 
jury  trial  and  afterwards  renew  his  attack 
with  matters  already  within  his  knowledge. 
From  these  considerations  the  Judgment  Is 
affirmed. 

McBRIDB,  G.  J.,  and  BENSON  and  HAB^ 
BIS,  JJ.,  concur. 

(30  Idaho,  661) 

ORANDAI/t,  V.  GOSS. 
(Sapieme  Court  of  Idaho.    Sept  27,  1917.) 

1.  Advkbse  PoasxasioN  «=:37(3)  —  Bahjioad 
Grant. 

While  the  right  of  way  granted  by  soction 
2  of  the  act  of  Congress  of  July  2,  1864  (13 
Stats.  365.  c.  217),  is  beine  used  by  the  suc- 
cessor to  the  grantee  for  railroad  purposes  title 
to  unused  portions,  lying  along  the  tracks  with- 
in the  boundaries  of  the  grant,  cannot  bo  ac- 
quired, as  against  such  successor,  by  adverse 
possession. 

2.  Public  Lands  «=>92— RAn.BOAD  'Gbaht— 

CoNSTBirCTION— Bevebteb. 
That  grant  was  of  a  limited  fee  made  on  an 
implied  condition  of  reverter  in  the  event  the 
grantee,  or  its  successors,  ceased  to  use  or  re- 
tain the  land  for  the  purpose  for  which  it  was 
granted. 

3.  QuTETiNO  Tttm  «=9l9  —  Statutobt  Ac- 
tion—Public  Lanos. 

Section  4538,  Rev.  Codes,  provides:  "An 
action  may  be  brought  by  any  person  against 
another  who  claims  an  estate  or  hiterest  in  real 
property  adverse  to  him,  for  the  purpose  of  de- 
termining such  advene  claim."  This  section 
applies  to  public  lands  held  or  claimed  adverse- 
ly by  an  individual  subject  only  to  the  para- 
mount title  of  the  United  States. 

4.  Advebse  Possession  «=»100(1)— Claik  of 
Title— SumciENCT  of  Possession. 

Where  a  party  has  entered  into  possession 
of  Jand  under  claim  of  title,  founded  upon  a 
written  instrnment  as  being  a  conveyance  of 
the  property  in  question,  and  has  held  it  ad- 
versely for  a  period  of  more  than  five  years,  and 
in  all  other  respects  conformed  to  the  statutes 
of  Idaho  relative  to  acquiring  title  to  real  es- 


tate by  adverse  poasesrfon,  and  where  such 
property  constitutes  a  known  farm  or  single 
lot  only  portions  of  which  havo  been  inclosed 
or  improved  according  to  the  usual  course  and 
custom  of  the  adjoining  country,  the  entire 
tract,  including  the  uninclosed  and  unimproved 
portions,  will  be  deemed  to  have  been  so  claim- 
ed and  held  adversely. 

Appeal  from  District  Court  Bonner  Coun- 
ty; R.  N.  Dunn,  Judge. 

Action  to  quiet  title  by  El  A  Crandall 
against  C.  O.  (xoss.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

O.  H.  Martin,  of  Sandpolnt  for  ai^ellant 
O.  C.  Granger,  of  Hope,  for  respondent 

MORGAN,  J.  By  an  act  of  Congress,  ap- 
proved July  2,  1864  (18  Stats,  at  h.  366), 
there  was  granted  to  the  Northern  Padflc 
Railroad  Company  a  right  of  way  for  a  rail- 
road, and  lands  in  aid  of  the  constructioa 
thereof,  from  Lake  Superior  to  Puget  Sound. 
The  portions  of  that  act  necessary  to  be  con- 
sidered in  deciding  this  case  are  as  follows: 

"Sec.  2.  ♦  •  ♦  That  the  right  of  w«^ 
through  the  public  lands  be,  and  the  same  is 
hereby,  granted  to  said  'Northern  Pacific  Rail- 
road Company,'  its  successors  and  assigns,  for 
the  construction  of  a  railroad  and  telegraph 
as  proposed.  •  *  •  Said  way  is  granted  to 
said  railroad  to  the  extent  of  two  hundred  feet 
in  width  on  each  side  of  saMl  railroad  where  it 
may  pass  through  thopublic  domain.     •     •     • 

"Sec.  3.  •  •  •  That  there  be,  and  hereby 
is,  granted  to  the  'Northern  Pacific  Railroad 
Company,'  its  successors  and  assigns,  for  the 
purpose  of  aiding  in  the  construction  of  said 
railroad  and  telegraph  line  to  the  Pacific  Coast 
*  ♦  •  every  alternate  section  of  public  land, 
not  mineral,  designated  by  odd  numbers,  to  the 
amount  of  twenty  alternate  sections  per  mile, 
on  each  side  of  said  railroad  line,  as  said  com- 
pany may  adopt  through  the  territories  of  the 
United  States,  and  ten  alternate  sections  of 
land  per  mile  on  each  side  of  said  railroad  when- 
ever it  passes  throngh  any  state,  and  whenever 
on  the  line  thereof,  the  United  States  have  full 
title,  not  reserved,  sold,  granted,  or  otherwise 
appropriated,  and  free  from  pre-emption,  or 
other  claims  or  rights,  at  the  time  the  line  of 
said  road  is  definitely  fixed,  and  a  plat  there- 
of filed  in  the  office  of  the  commissioner  of  the 
general  land  office.     *     •     • " 

The  company  definitely  established  its  line 
and  constructed  its  railroad  across  sections 
6  and  7  in  township  56  north  of  range  2,  east 
of  Boise  Meridian,  prior  to  any  right  thereto 
having  been  acquired '  which  would  defeat 
either  of  its  grants. 

In  the  year  1900,  the  Northern  Padflc  Rail- 
way Company,  successor  to  the  Northern  Pa- 
cific Railroad  Company,  made,  executed  and 
delivered  to  respondent  a  warranty  deed 
wherein  It  Is  recited  that  it  "does  grant  bar- 
gain and  convey  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  the  follow- 
ing described  tracts  of  land,  situate  in  the 
county  of  Kootenai  (now  Bonner)  in  the  state 
of  Idaho,  that  is  to  say:  Lots  one  (1)  and 
two  (2)  and  the  west  half  of  west  half  of 
northeast  quarter  of  northwest  quarter  (W.  % 
<rf  W.  %  of  N.  B.  %  of  N.  W.  %)  of  section  No. 
seven  (7)  in  township  flfty-slx  (56)  north,  range 
two  (2)  east  of  the  Boise  prlndpal  meridian. 
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oontalnlDK,  according  to  the  United  States 
government  survey,  exclusive  of  the  following 
described  strip  of  land,  slxty-foor  and  58/100 
(64  and  58/100)  acres,  more  or  less,  except  a 
strip  of  land  extending  through  tbe  same  (or 
so  much  of  such  strip  of  land  as  may  be  with- 
in said  described  premises),  of  tbe  width  of 
fonr  hundred  (400)  feet,  lying  between  two 
lines  each  drawn  parallel  to  and  distant  two 
hundred  (2(X))  feet  from  tbe  center  line  of  tbe 
main  track  of  tbe  Northern  Pacific  Railway 
as  the  same  Is  now  located,  constructed  and 
operated  on,  over  or  across  said  de^rlbed 
premises,  or  within  two  hundred  (200)  feet  of 
same.    *    ♦    •  " 

On  October  16,  1903,  a  homestead  patent 
was  issued  conveying  to  respondent  lot  7  of 
section  6,  said  township  and  range,  together 
with  other  lands.  At  the  time  of  these  con- 
veyances the  main  line  of  the  railway  com- 
pany occupied  tbe  400-foot  strip  across  lot  7, 
section  6,  and  lot  1  and  the  west  half  of  west 
hxklf  of  northeast  quarter  of  northwest  quar- 
ter of  section  7,  but  In  1904  tbe  company 
changed  Its  line  tbrongta  that  iiart  of  the 
country  and  removed  all  railroad  property 
from  the  land  above  described  onto  other 
lands.  Thereafter  tbe  company  made  no 
claim  to  any  of  the  land  In  controversy,  nor 
did  It  in  any  way  occupy  any  portion  of  It  or 
list  It  with  the  assessor  for  taxation  or  pay 
taxes  upon  or  otherwise  seek  to  exercise  do- 
minion over  It,  until  June  18,  1913,  when  it 
made,  executed,  and  delivered  to  appellant  a 
deed  wherein  it  is  recited  that  in  considera- 
tion of  one  dollar,  and  other  valuable  con- 
sideratl<»i,  the  company — 
"to  the  extent  of  its  legal  right  so  to  do,  hereby 
conveys,  quitclaims  and  grants,  without  cove- 
nants, unto  the  grantee,  his  heirs  and  assign!), 
the  right  to  occupy  and  use  a  portion  of  tbe 
right  of  way  of  the  grantee  granted  by  the  Act 
of  Congress  of  July  2,  1864,  the  premises  hereby 
granted  being  described  as  follows:  A  strip  of 
land  two  hundred  sixty-seven  (267)  feet  wide, 
being  two  hundred  (200)  feet  wicle  on  the  north- 
easterly side  of  and  sixty-seven  (67)  feet  wide 
on  tho  southwesterly  side  of  the  center  line  of 
the  original  main  line  of  the  Northern  Pacific 
Railway  as  formerly  constructed  and  operated 
across  lot  one  (1)  of  section  seven  (7),  township 
fifty-six  (58),  range  two  (2)  east  of  the  Boise 
meridian,  Bonner  county,  Idaho;  also  a  strip 
of  land  four  hundred  (400)  feet  wide,  being  two 
hundred  (200)  feet  wide  on  each  side  of  said 
center  line  across  the  northeast  quarter  of  the 
northwest  quarter  (N.  E.  Vt  N.  W.  %)  of  said 
section,  excepting  so  much  as  lies  southerly  of 
a  line  drawn  parallel  with  and  distant  one  hun- 
dred fifty  (150)  feet  northeasterly  from  the  cen- 
ter line  of  the  present  main  lino  as  now  con- 
structed and  operated." 

On  July  17,  1913,  the  company  made,  exe- 
cuted, and  delivered  to  appellant  a  deed,  sim- 
ilar In  form  to  the  oiie  last  above  mentioned, 
whereby  It  purported  to  convey,  to  the  extent 
of  Its  legal  right  so  to  do,  the  right  to  occupy 
and  use  the  following,  together  with  other 
lands: 

"All  that  portion  of  the  original  right  of  way 
of  said  railway  company  in  lot  seven  (7)  sec- 
tion six  (0)  township  fifty-six  (56)  north,  range 
two  "i)  east,  B.  M.,  being  so  much  of  said  lot 
seven  (7)  as  ilea  within  two  hundred  (200)  feet 


of  the  center  line  of  the  main  trade  of  Mid 
railway  as  originally  constructed  and  operated. 
now  abandoned,  across  said  section." 

Tbe  record  dlsdoses  that  in  1801  respond- 
ent established  bis  residence,  as  a  bomestead 
settler,  upon  land  embraced  in  sectlMi  T 
while  It  was  nnsurveyed,  and  that  afttt'  tbe 
snn-ey,.  about  1897,  discovering  be  had  lo- 
cated on  a  railroad  section,  he  removed  to  tbe 
tract  embraced  In  section  6;  that  before  filing 
his  application  for  a  homestead  entry  in  sec- 
tion 6,  he  entered  into  a  contract  to  purchase 
from  the  railway  company  tbe  64JS8  acres  in 
section  7,  pursuant  to  which  the  deed  here- 
tofore mentioned,  conveying  that  land  to 
him,  was  made.  It  further  appears  tliat  prior 
to  the  abandonment  of  the  right  of  way  for 
railroad  purposes  respondent  fenced  and  cul- 
tivated a  portion  of  it  and  occupied  other  por- 
tions for  different  purposes,  but  tbat  be 
made  no  claim  of  title  thereto  until  after  the 
company  had  ceased  to  use  it  Ever  sinoe  the 
abandonment,  for  railroad  purposes,  of  the 
land  In  controversy  respondent  has  occnpled 
and  cultivated  those  portions  of  it  previon^ 
occupied  and  cultivated  by  him  in  about  tbe 
same  manner  and  to  about  the  same  extent  as 
he  did  theretofore.  HJe  claims  to  be  the  own- 
er of  It  by  virtue  of  his  patent  and  deed  and 
by  adverse  possession.  Appellant  claims  title 
under  his  deeds  from  tbe  railway  company. 
This  action  was  commenced  by  respondent  to 
quiet  his  title.  A  decree  was  rendered  in  his 
favor,  from  which  this  appeal  waa  prose- 
cuted. 

[f ,  2]  It  is  tbe  contention  of  appellant  tbat 
in  tbe  deed,  conveying  the  tract  in  section  7, 
from  the  railway  company  to  respondent,  tbe 
\  strip  of  land  400  feet  wide,  at  that  time  oc- 
i  cupled  as  a  right  of  way,  was  excepted ;  that 
I  such  exception  amounted  to  something  more 
than  a  mere  reservation  of  a  right  of  way, 
'  and  tbat  bad  the  company  held  title  and«- 
I  an  unconditional  grant  no  part  of  it  would 
.  have  passed  to  respondent  by  this  deed.     It 
is  conceded,  however,  that  tbe  grant  of  right 
I  of  way  mentioned  in  section  2  of  tbe  act  of 
I  (Congress  of  July  2,  1864,  supra,  is  separate 
'  and  distinct  from  the  grant  of  lands  In  aid 
I  of  building  tbe  road,  made  in  section  3  ttaere- 
,  of,  and  appellant  urges  that,  since  the  pur- 
>  pose  of  the  right  of  way  grant  was  to  with- 
draw from  entry,  or  other  appropriation,  a 
strip  of  land  across  the  public  domain  400 
feet  In  width  for  the  construction  of  a  trans- 
continental   railroad,    the    grantee    therein 
named  was  without  power  to  convey  it  vol- 
untarily, and  title  to  It  could  not  be  acquired 
by  an  occupant  by  adverse  possession,  and 
cites  Northern  Pacific  Ry.  Co.  v.  Townsend, 
190  U.  8.  267,  23  Sup.  Ct  671,  47  U  Ed.  1044. 
Holland  y.  Northern  Pacific  Ry.  Co.,  214  Fed. 
920, 131 C.  C.  A.  216,  and  Northern  I'aclfic  Ry. 
Co.  V.  Concannon,  239  U.  S.  382,  36  Sup.  CL 
156,  60  L.  Ed.  342. 

It  seems  to  be  well  established  tbat  the 
title  granted  by  section  2  of  tbe  act  of  Coa- 
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gresa,  above  referred  to,  does  not.  In  cases 
where  the  right  of  way  therein  provided  for 
la  located  upon  odd-numbered  sections,  be- 
come merged  in  or  affected  by  the  fee-simple 
title  granted  to  the  company  by  section  3 
thereof ;  also  that  while  such  right  of  way  is 
being  used  for  railroad  purposes,  title  to 
unused  portions  lying  along  the  tracks  with- 
in the  boundaries  of  the  grant  cannot  be  ac- 
quired, as  against  the  company,  by  adverse 
possession.  The  nature  and  effect  of  the 
grant  contained  in  section  2  is  discussed  by 
Mr.  Justice  White,  in  Northern  Pacific  Ry. 
Co.  V.  Townsend,  supra,  as  follows: 

"The   substantinl   consideration   inducing  the 

f;rant  was  the  perpetual  use  of  the  land  for  the 
egitimate  purposes  of  tbo  railroad,  just  as 
though  the  land  ha<\  been  conveyed  in  terms  to 
have  and  to  bold  the  same  so  long  as  it  was 
used  for  the  railroad  right  of  way.  In  effect 
the  grant  was  of  a  limited  fee,  made  on  an  im- 
plied condition  of  reverter  in  the  event  that  the 
company  censed  to  use  or  retain  the  land  for 
the  purpose  for  which  it  was  granted.  This 
being  the  nature  of  the  title  to  the  land  granted 
for  the  special  purpose  named.  It  is  evident 
that  to  give  such  efficacy  to  a  statute  of  limita- 
tions of  a  state  as  would  operate  to  confer  a 
permanent  right  of  possession  to  any  portion 
thereof  upon  an  individual  for  his  private  use 
would  be  to  allow  that  to  be  done  by  indirection 
which  could  not  be  done  directly." 

The  nature  and  effect  of  this  grant  in- 
volves the  interpretation  of  an  act  of  Con- 
gress, and  presents  a  federal  qnesticm  of 
which  the  Supreme  Court  of  the  United 
States  has  ultimate  Jurisdiction.  Therefore 
Its  decision  in  the  Townsend  Case  that  the 
grant  was  a  limited  fee,  made  upon  an  im- 
plied conditlm  of  reverter  In  the  event  the 
company  ceased  to  retain  the  land  for  the 
purpose  for  which  it  was  granted,  should  and 
does  govern  this  and  all  other  courts. 

It  Is  true  it  Is  also  decided  in  the  case  last 
above  mentioned,  as  well  as  In  Holland  v. 
Northern  Pacific  Ry.  Co.,  supra,  that  an  In- 
dividual may  not,  for  private  purposes,  ac- 
quire title  to  a  portion  of  such  rigbt  of  way 
by  adverse  possession  under  a  state  statute 
of  limitations,  but  those  cases  differ  from  the 
one  at  bar  in  this  Important  i>articular:  In 
the  Townsend  and  Holland  Cases  the  rights 
of  way  had  not  been  abandoned,  but  were  in 
use.for  railroad  purposes,  which  also  api)ears 
to  be  true  In  the  case  of  Northern  Piaciflc  Ry. 
Co.  V.  Concnnnon,  supra,  whereas  in  this  case 
It  is  dear  the  company  did,  in  1901,  cease  to 
use  or  retain  the  land  for  the  purposes  for 
which  it  was  granted;  that  it  completely 
abandoned  it  and  rendered  it  subject  to  the 
condition  of  reverter  implied  from  the  lan- 
guage and  purpose  of  the  grant 

Neither  of  the  cases  cited  goes  to  the  ex- 
tent of  holding  that  where,  as  in  this  cose, 
the  railroad  company  has  abandoned  a  por- 
tion of  its  right  of  way,  by  removal  of  its 
tra<^s  and  all  other  railroad  property  there- 
from and  by  ceasing  to  use  it  for  the  purpose 
for  which  it  was  granted,  subsequent  to  its 
sale  of  the  tract  of  land  across  which  that 


right  of  way  was  situated,  the  reveHer  would 
be  to  the  United  States  Instead  of  to  the 
owner  of  the  servient  fee. 

Upon  consideration  of  the  object  of  the 
grant,  which  was  to  procure  to  be  built,  main- 
tained, and  operated  a  transcontinental  line 
of  railroad,  and  not  that  there  be  reserved  to 
the  United  States  title  to  such  Isolated  sec- 
tions of  the  original  right  of  way  as  might  be 
abandoned  by  changes  in  the  line  of  road,  pre- 
sumably with  the  consent  of  the  United 
States,  and  which  could  serve  no  useful  gov- 
ernmental purpose,  we  are  strongly  persuaded 
that  it  was  the  intention  of  Congress  that  up- 
on the  abandonment  of  such  portions  as 
might,  from  time  to  time,  l>e  found  no  longer 
useful  for  railroad  purposes,  by  reason  of 
changes  in  the  location  of  the  tracks,  title 
thereto  should  vest  in  the  owner  of  the  ser- 
vient fee.  However  that  may  be,  the  title  of 
the  government  is  not  here  called  in  question. 
Assuming  that  the  abandoned  portion  of  the 
right  of  way  reverted  to  the  United  States 
and  not  to  the  owner  of  the  land  across 
which  It  was  located,  the  question  presents  it 
self:  May  one  in  possession  of  land,  the  own- 
ership of  which  is  In  the  United  States,  main- 
tain an  action  to  quiet  his  claim  of  title  and 
right  of  possession  as  against  third  pei-sons? 

The  case  of  Johnson  v.  Hurst,  10  Idaho,  306. 
77  Pac.  784,  was  one  Involving  title  to  and 
right  of  possession  of  nnsurveyed  lands  lying 
between  a  stream  and  certain  fractional  .tots 
abutting  upon  the  meander  line  thereof.  It 
was  held  that  the  patentee  of  the  lots,  who 
had  been  in  ipossesslon  of,  and  had  cultivated. 
Improved,  and  exercised  complete  domlnlob 
and  control  over  the  land  lying  between  them 
and  the  stream  for  a  period  of  time  exceeding 
that  fixed  by  the  statutes  of  Idaho  for  ob- 
taining title  to  land  by  adverse  po88eBsi<»i, 
although  he  derived  no  title  through  his  pat- 
ent from  the  government,  could  maintain  his 
action  to  quiet  title,  as  against  a  third  person 
not  a  grantee  from  the  government,  under  sec- 
tion 4538,  Bev.  Stats  (secti(»i  4538,  Rev. 
Codes),  which  provides: 

"An  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  inter- 
est in  real  property  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim." 

Following  the  doctrine  announced  In  that 
case,  we  hold  that  this  action  may  be  main- 
tained by  resiwndent  for  the  possession  of  the 
land  In  controversy  and  for  the  purpose  of 
quieting  his  title  thereto  as  against  appellant 

[3]  The  remaining  question  necessary  to  be 
decided  Is  as  to  the  extent  of  respondent's 
title  and  right  of  possession,  whether  It  In- 
cludes only  such  portions  of  land  as  he  has 
Inclosed  and  cultivated,  or  the  entire  aban- 
doned right  of  way  across  the  lands  granted 
in  his  patent  from  the  United  States  and  his 
deed  from  the  Northern  Flaclflc  Railway  Com- 
pany.   Section  4040,  Rev.  Codes,  provides: 

"When  it  appears  that  the  occupant,  or  those 
under  whom  he  claims,  entered  into  the  posses- 
sion of  the  property  under  claim  of  title,  exclu- 
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■tre  of  other  riglit,  foandinf  aacli  claim  upon 
a  written  instrument,  as  l>einf  a  conveyance  of 
tlio  property  in  question,  or  upon  the  decree  or 
Judgment  of  a  competent  court,  and  that  there 
has  been  a  continued  occupation  and  possession 
of  the  property  included  in  such  instrument, 
decree  or  judgment,  or  of  Romo  part  of  the  prop- 
erty under  such  claim,  for  five  years,  the  prop- 
erty so  included  is  deemed  to  have  been  held 
adversely.    •    •    • " 

Section  4041  Is,  in  part,  as  follows: 
"For  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  a  title  founded 
upon  a  written  instrument,  or  a  judgment  or 
decree,  land  is  deemed  to  nave  been  possessed 
and  occupied  in  the  following  cases:  •  •  • 
4.  Where  a  known  farm  or  single  lot  has  been 
partly  improved,  the  portion  of  such  farm  or 
lot  that  may  have  been  left  not  cleared,  or  not 
inclosed,  according  to  the  usual  course  and  cus- 
tom of  the  adjoining  country,  shall  be  deemed 
to  have  been  occupied  for  the  same  length  of 
time,  as  the   part  improved  and  cultivated." 

Section  4042  provides: 

"Where  it  appears  that  there  has  been  an 
actual  continued  occupation  of  land,  under  a 
claim  of  title,  exclusive  of  an;^  other  right,  but 
not  founded  upon  a  written  instrument,  judg- 
ment or  decree,  the  land  so  actually  occupied, 
and  no  other,  is  deemed  to  have  been  held  ad- 
versely." 

And  It  is  provided  In  section  4043,  that: 

"For  the  purpose  of  constituting  an  adverse 
IKWsession,  by  a  person  claiming  title  not  found- 
ed upon  a  written  instrument,  judgment,  or 
decree,  land  is  deemed  ta  have  been  possessed 
and  occupied  in  the  following  cases  only: 

"1.  Where  it  has  been  protected  by  a  sub- 
stantial inclosure; 

"2.  Where  it  haa  boen  nsually  cultivated  or 
improved." 

And,  further,  that  In  no  case  shall  adverse 
possession  he  considered  established  unless  it 
shall  he  shown  that  the  land  has  been  occu- 
pied and  claimed  for  a  period  of  five  years 
continuously,  and  the  party  or  persons,  their 
predecessors  and  grantors,  have  paid  all  the 
taxes,  which  have  been  levied  or  assessed  up- 
on sudi  land  according  to  law. 

With  respect  to  the  payment  of  taxes  the 
trial  court  found,  as  a  fact,  and  the  finding  is 
supported  by  the  evidence,  that  the  lands  in 
controversy  were  never  legally  assessed  for 
taxation  from  the  fall  of  1904,  the  date  of  its 
abandonment  by  the  company,  up  to  and  until 
1915;  that  appellant  listed  said  lands  in  his 
own  name  in  1913,  and  they  were  also  assess* 
ed  to  him  for  taxation  for  1914,  and  that  for 
those  years  the  taxes  on  the  lands,  if  any, 
were  paid  by  both  the  appellant  and  respond- 
ent 

It  will  be  observed,  from  an  examination 
of  the  foregoing  sections  of  the  Code,  that  if 
respondent  entered  into  possession  of  the 
abandoned  right  of  way  under  claim  of  title, 
exclusive  of  other  right,  founding  such  claim 
upon  a  written  instrument  as  being  a  convey- 
ance of  the  property,  he  will  be  deemed  to 
have  entered  into  possession  of  and  to  have 
adversely  held,  not  only  the  portions  which 
he  fenced  and  cultivated,  but  the  entire  tract, 
while  if  he  did  not  base  his  claim  of  right  to 
entry  upon  a  written  instrument  as  being  a 
conveyance  of  title,  hia  right  is  limited  to 


that  portion  of  the  land  protected  by  a  sob- 
Btantial  inclosure,  or  cultivated  or  impioved. 

The  patent  from  the  United  States,  oonvey- 
Ing  to  respondent  the  land  situated  in  section 
6,  makes  no  mention  of  the  railroad  rlglit  of 
way,  and  he  claims  the  portion  of  It  embraced 
in  that  section  under  bis  patent,  as  baring 
reverted  to  him  as  the  owner  of  the  servient 
fee.  While  it  is  true  the  language  of  the 
deed  from  the  Northern  Pacific  Railway  Com- 
pany, conveying  to  respondent  the  tract  situ- 
ated In  section  7,  expressly  excepts  that  pot^ 
tlon  embraced  within  the  right  of  way  ttien 
occupied  by  It,  he  went  Into  possession  of  it 
immediately  upon  its  abandonment  by  tl>e 
company,  proceeding  upon  the  theory.  In  so 
doing,  that  the  deed  operated  as  a  convey- 
ance of  the  fee  to  the  subdivisions  therein 
described,  and  that  the  exception  was  but  a 
reservation  of  a  strip  of  land  for  right  of 
way  purposes,  title  to  which  reverted  to  bim 
upon  its  abandonment  The  record  discloses 
that  not  only  was  this  respondent's  bellet 
but  that  the  company,  by  removing  its  prop- 
erty Irom  the  l(ind  in  question  and  by  its 
failure  to  list  it  for  taxation  or  to  exerdse 
any  dominion  over  it  for  an  uninterrupted 
period  of  nine  years,  proceeded  upon  tlie 
same  theory. 

The  question  of  the  sufficiency  of  written 
Instruments  to  constitute  color  of  title  so  tbat 
the  portions  of  tracts  claimed,  but  unlndosed 
and  otherwise  unimproved  or  cultivated,  will 
be  construed  to  be  adversely  held  by  rirtoe 
of  the  inclosure,  cultivation,  or  improvement 
of  other  portions  has,  many  times,  been  be- 
fore the  courts  of  last  resort  and  a  compila- 
tion of  authorities  upon  this  subject  la  to  be 
found  in  an  instructive  note  to  the  case  of 
Jasperson  v.  Schamlkow,  150  Fed.  571,  80  G. 
C.  A.  373,  15  L.  R.  A.  (N.  S.)  1178.  However. 
these  decisions  are  based  largely  upon  stat- 
utes of  the  states  wherein  the  land  was  sit- 
uated and  upon  facts  peculiar  to  the  cmses 
under  consideration,  so  tbat  no  fixed  role 
sufficiently  broad  and,  at  the  same  time,  suf- 
ficiently definite  to  meet  the  requirements  of 
all  cases  has,  so  far  as  we  are  able  to  dis- 
cover, been  announced. 

It  is  said  in  Cameron  v.  United  States.  148 
U.  S.  301, 13  Sup.  Ct  595,  37  L.  Ed.  459,  qnoc- 
ing  from  Wright  t.  Mattison  (59  U.  &.)  18 
Uow.  50,  56,  15  L.  Ed.  280: 

"The  courts  have  concurred,  it  is  belie i«d. 
without  an  exception,  in  defining  'color  of  title* 
to  be  that  which  in  appearance  is  title,  bat 
which  in  reality  is  no  title.  '  They  have  equally 
concurred  in  attaching  no  exclusive  or  peenliar 
character  or  importance  to  the  ground  of  tbe 
invalidity  of  an  apparent  or  colorable  titS*: 
the  inquiry  with  them  has  been  whether  thrre 
was  an  apparent  or  colorable  title,  under  v^  ra 
an  entry  or  a  claim  has  been  made  ia  pjud 
faith.  •  •  *  A  claim  to  property.  bbAct  a 
conveyance,  however  inadequate  to  eury  ibe 
true  title  to  such  property,  and  however  iama- 
petent  might  have  been  the  power  of  the  grsxt.-r 
in  such  conveyance  to  pass  a  title  to  the  fs2.>^t 
thereof,  yet  a  claim  asserted  under  the  ie-.-.'> 
sions  of  suQh  a  deed  is  strictly  a  daia  i  ■ '"» r 
color  of  title." 
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The  court  In  the  Cameron  Case  further 
said: 

"Color  of  title  exists  whereTer  there  is  a 
reas(H>abIe  doubt  regarding  the  validity  of  an 
apparent  title,  whether  such  doubt  arises  from 
tile  circumstances  under  which  the  land  is  held, 
the  identity  of  the  land  conveyed,  or  the  con- 
Btmction  of  the  instrument  under  which  the 
party  in  possession  claims  his  title." 

In  case  of  City  of  La  Crosse  v.  Cameron, 
80  Fed.  264,  25  C.  C.  A.  399,  It  Is  said: 

"The  question  is  not  whether  the  instrument 
in  law  conveys  title.  If  that  were  the  ques- 
tion, the  statute  of  limitations  would  here  have 
no  function,  and  need  not  be  c<nisidered.  These 
statutes  of  repose  presuppose  defects  in  or  total 
want  of  title,  and  are  enacted  to  establish  the 
claim  of  one  in  adverse  possession  under  de- 
fective title,  or  under  an  instrument  which  in 
law  conveys  no  title." 

See,  also,  Creekmur  v.  Creekmur,  75  Va. 
430:  Bell  v.  Ijongworth,  6  Iiid.  273. 

[4]  Assuming,  which  we  do  not  decide,  that 
the  railroad  right  of  way  across  the  land  em- 
braced In  respondent's  homestead  was  so  re- 
served from  settlement  that  his  patent  did 
not  pass  title  thereto,  that  the  Northern 
Padflc  Hallway  Company  was  without  au- 
thority to  convey  the  portion  of  the  right  of 
-way  situated  In  section  7,  and  that  the  lan- 
guage employed  in  the  deed  conveying  por- 
tions of  that  section  to  him  is  insutliclent  to 
constitute  a  conveyance  of  the  right  of  way, 
be  entered  into  possession  of  the  land  in  con- 
troversy under  claim  of  title  founded  upon 
the  written  Instruments  above  mentioned,  as 
being  conveyances  of  the  property  in  ques- 
tion, and,  having  held  it  adversely  for  a  pe- 
riod of  more  than  five  years,  and  in  all  other 
respects  conformed  to  the  statutes  of  Idaho 
relative  to  acquiring  title  to  real  estate  by 
adverse  possession,  bis  right  is  that  provided 
for  in  section  4040,  Kev,  Codes,  and  the  Judg- 
ment of  the  trial  court  is  affirmed.  Costs  are 
awarded  to  respondent. 

BUDGE,  C.  J.,  and  RICE,  J.,  concur. 


(30  Idaho,  656) 

AMONSON  et  al.  v.  STONE. 
iSnpreme  Court  of  Idaho.     Sept  27,  1917.) 

1.  Pbincipal  and  Agent  <S=»I4(1)— Imfued 

AOENCT. 

Agency  may  be  implied  where  one  person 
holds  out  another  as  his  agent,  and  thereby  in- 
■vests  him  with  apparent  or  ostensible  authority 
as  such;  it  may  be  implied  from  prior  habit  or 
course  of  dealing  of  a  similar  nature  between 
the  parties,  or  from  a  previous  agency,  as  where 
the  alleged  principal  has  previously  employed 
the  alleged  agent  as  such  in  transactions  simi- 
lar to  the  one  in  question. 

2.  New  Triai,  ig=>102(l)— Newlt  Dibcoveb- 
ED  EvinENCE— Diligence. 

To  entitle  one  to  a  new  trial  upon  the 
ground  of  newly  discovered  evidence,  it  must  be 
shown,  in  the  affidavits  filed  in  suiiport  of  the 
motion,  that  the  newly  discovered  evidence  could 
not,  with  reasonable  diligence,  have  been  dis- 
covered and  produced  at  the  trial, 

Appeal  from  District  Court,  Lemhi  County; 
James  R.  Botbwell,  Judge. 


!  Action  In  assumpsit  by  A.  C  Amonson  and 
W.  B.  Pyeatt,  copartners  doing  business  un- 
der the  firm  name  and  style  of  Amonson  & 
Pyeatt  against  W.  F.  Stone.  Judgment  for 
plaintiffs,  and  defendant  appeals.    A£Qrmed. 

B.  W.  Whltcomb,  of  Salmon,  for  appellant. 
A.  C.  Cherry,  of  Salmon,  for  respondents. 

MORGAN,  J.  James  P.  Roddy  and  WiUlam 
Roddy  contracted  to  deliver  lumber  to  W.  F. 
Stone,  appellant  herein,  who  was  conducting 
a  lumber  business  under  the  name  of  Stone 
Lumber  Company,  and  on  July  2,  1910,  drew 
two  orders  upon  him,  as  follows: 

"Salmon,  Idaho.    July  2,  1910. 

"Stone  Lumber  Co.  Please  pay  to  Mr.  Amon- 
son S3B.95  and  charge  the  same  to 

"James  P.  Roddy." 

"To  Stone  Lumber  Co.  Dr.  Mr.  W.  H. 
O'Brien  please  pay  to  Ler  Rossi  for  labor  S36.- 
75  thirty-six  75/100.  Wm.  Roddy. 

'O.  K.  by  Wm.  Roddy." 

These  orders  were  never  accepted  in  writ- 
ing by  appellant,  or  his  agent,  but  were  paid 
by  respondents,  who  thereafter  instituted  this 
action  to  recover  the  amount  so  paid,  with 
interest,  alleging  in  their  complaint  that  such 
payment  was  made  upon  the  express  promise 
of  appellant  through  his  duly  authorized 
agent,  W.  H.  O'Brien,  to  reimburse  them.  In 
his  answer  appellant  denied  the  making  of 
any  such  promise  through  O'Brien,  or  other- 
wise, and  denied  that  the  latter  was  his 
agent  or  had  any  authority  to  act  for  him  in 
the  transaction,  or  that  he  owed  the  parties 
on  whose  account  the  orders  were  drawn. 
A  verdict  was  rendered  in  favor  of  respond- 
ents, and  Judgment  was  entered  accordingly. 
From  the  judgment  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  this  appeal  Is 
taken. 

It  is  contended  by  appellant  that,  in  view 
of  section  3589,  Rev.  Codes,  which  provides 
that  the  acceptance  of  bills  of  exchange  must 
be  in  writing,  no  recovery  can  be  based  upon 
these  orders  because  there  was  no  written  ac- 
ceptance by  appellant.  Without  discussing 
the  question  of  whether  or  not  these  orders 
constitute  bills  of  exchange,  it  is  sufficient  to 
say  that  section  3589,  supra,  is  not  applicable 
to  this  case  for  the  reason  that  respondents 
have  sued  npon  an  agreement  to  pay  the 
claims  evidenced  by  the  orders.  The  evidence 
was  amply  sufficient  to  warrant  the  Jury  in 
concluding  that  respondents  paid  out  the 
money  at  the  request  of  O'Brien  for  the  use 
and  benefit  of  appellant. 

[1]  The  principal  question  which  presents 
Itself  is  whether  or  not  O'Brien  was  the  agent 
of  appellant  and  acting  within  the  scope  of 
his  real  or  apparent  authority  in  the  trans- 
action. Appellant  admitted,  upon  cross-ex- 
amination, that  O'Brien  looked  after  busi- 
ness matters  for  him  while  he  was  away  and 
when  he  could  not  be  reached;  that  he, 
O'Brien,  paid  and   accepted  orders,    and   that 
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wben  he  accepted  orders  appellant  paid  them. 
He  also  admitted  that  O'Brien  looked  after 
his  business,  in  a  way,  generally.  O'Brien 
testified  that  appellant  never  refused  to  pay 
an  order  thatlie  had  O.  K.'d;  that  be  had  au- 
thority to  accept  orders  for  labor  performed. 
Respondent  Amonson  testified  that  O'Brien 
bad  come  to  him  with  the  statement  that  be 
was  looking  after  appellant's  interests.  Wit- 
nesses who  had  performed  services  for  ap- 
pellant testified  that  their  orders,  drawn  by 
reason  of  such  service,  were  paid  by  O'Brien. 

"Agency  may  be  implied  whore  one  person, 
by  liis  conduct,  liolds  out  another  as  bis  agent, 
or  thereby  invests  him  with  apparent  or  osten- 
sible authority  as  agent  *  *  *  It  is  usually 
held  that  an  agency  may  be  implied  from  prior 
habit  or  course  of  dealing  of  a  similar  nature 
between  the  parties,  or  from  a  previous  agency, 
as  where  the  alleged  principal  has  previously 
employed  the  alleged  agent  as  such  in  transac- 
tions similar  to  the  one  in  question."  2  C.  J. 
440;  Kelly  v.  Ning  Yung  Benev.  Assoc.,  2  Cal. 
App.  460,  84  I'ac.  321;  Gnmbrill  v.  Brown 
Hotel  Co..  11  Colo.  App.  529,  54  Pac.  1025; 
Bull  V.  DuncajL  59  Pac.  42i ;  Fitzgerald  Cot- 
ton Oil  Co.  V.  Farmers'  Supply  Co.,  3  Ga.  App. 
212,  58  S.  E.  713;  Aga  v.  llarbach,  127  Iowa, 
144,  102  N.  W.  833,  109  Am.  St  Rep.  377, 
4  Ann.  Cas.  441;  Hawkins  v.  Windhorst.  77 
Kan.  674,  98  Pac  48,  17  U  B.  A.  (N.  S.)  219, 
127  Am.  St  Bep.  445:  Undquist  t.  Dickson, 
98  Minn.  360,  107  N.  W.  968,  6  Ia  B.  A.  (N. 
S.)  729,  8  Ann.  Cas.  1024;  Haluptzok  v.  Great 
Northern  B.  Co.,  65  Minn.  446,  67  N.  W.  144, 
26  Ij.  B.  A.  739:  PuUman  Palace  Car  Co.  r. 
Nctoon.  22  Tex.  Civ.  App.  223,  54  S.  W.  624; 
Stockton  V.  Watson,  101  Fed.  490,  42  C.  O.  A. 
211. 

The  evidence  is  suffldent  to  sustain  the 
finding  of  the  Jury  that  O'Brien  was  the 
agent  of  apiieliant  and  had  authority  to  bind 
him  in  the  transaction. 

Appellant  contends  that  the  court  erred 
in  admitting  evidence  concerning  an  oral 
statement  made  by  him,  after  the  purchase  of 
the  orders,  that  they  would  be  paid.  Without 
passing  on  the  contention  that  such  a  prom- 
ise would  not  be  binding  upon  appellant,  we 
hold  that  such  evidence  was  admissible  as  a 
declaration  against  Interest  and  to  show  that, 
instead  of  repudiating  O'Brien's  acts,  he,  In 
a  manner,  acknowledged  the  agency. 

[2]  In  support  of  his  motion  for  a  new  trial 
appellant  filed  the  affidavit  of  W.  H.  O'Brien, 
the  allegations  of  which  were  In  refutation  of 
the  testimony  of  certain  of  respondents'  wit- 
nesses. The  only  reason  given  for  not  pro- 
ducing such  evidence  at  the  trial  was  that 
afllant  had  forgotten  the  transaction  at  that 
time.  The  allegations  in  the  affidavit  are 
stated  by  affiant,  "to  the  l)est  of  his  recollec- 
tion and  t)elief."  There  was  no  showing 
whatever  made  that  api>ellant  could  not  have, 
with  reasonable  diligence,  discovered  and 
produced,  at  the  trial,  the  evidence  set  forth 
in  the  affidavit.  Such  showing  is  necessary 
in  order  to  bring  the  case  within  the  scope 


'  Reported  In  full  In  the  Pacific  Reporter ;  re- 
ported as  a  memorandum  decision  without  opinion 
In  9  Kan.  App.  887. 


of  sectiixk  4439,  sabd.  4,  Bev.  Codes.  The 
court  did  not  err  in  refusing  to  grant  the  mo- 
tion for  a  new  trial.  Knollin  v.  Jones,  7 
Idaho,  466,  63  Pac.  638;  Hall  v.  Jensen,  14 
Idaho,  165,  93  Pac.  962 ;  Montgomery  v.  Gray 
(on  rehearing)  26  Idaho,  585,  144  Pac.  646. 
The  judgment  is  affirmed,  and  costs  are 
awarded  to  respondents. 

BUDGE,  C.  J.,  and  BICE,  J.,  concur. 

(30  Idaho,  «n) 
JOHNSON  V.  HOLDERMAN  et  ai 
(Supreme  Court  of  Idaho.    Sept  29,  1917.) 

1.  Fbaud    «=9l3(3)    —    Repbesentations   — 
Knowledoe  op  Falsity. 

In  an  action  based  upon  franduient  repre- 
sentations, it  must  be  shown,  among  other 
things,  that  the  party  making  them  knew  them 
to  be  false,  or  that  he  made  them  recklessly, 
without  knowledge  of  their  truth  or  falsity. 

2.  Fr.\ud  iS=>13(2)  —  Repbesentations  —  Be- 
lief AS  TO  Tbuth. 

A  representation,  believed  on  reasonable 
grounds,  by  the  party  making  it,  to  l>e  true,  is 
not  fraudulent 

Appeal  from  District  Court,  Twin  Falls 
County;    James  B.  Both  well.  Judge. 

Action  by  J.  A.  Johnson  against  C.  E.  Hold- 
erman  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Guthrie  &  Bowen  and  John  E.  Davtes,  ail 
of  Twin  Falls,  for  appellants.  Lwigley  & 
Walters  and  Taylor  Cummins,  all  of  Twin 
Falls,  for  respon'dent 

MORGAN,  J.  Thhi  action  was  Inatitnted 
by  respondent  to  foreclose  a  mortgage  given 
to  secure  the  payment  of  $1,450,  being  a  part 
of  the  purchase  price  of  certain  Carey  Act 
land,  sold  by  respondent  to  appellants,  sit- 
uated in  Twin  Falls  county.  Appellants  filed 
a  cross-complaint,  alleging  damage  by  rea- 
son of  misrepresentations  made  by  respond- 
ents, whereby  they  were  induced  to  purchase 
the  land  and  water  rights  appurtenant  there- 
to. The  misrepresentations  c(»nplained  of 
were  to  the  effect  that  the  water  rights  con- 
veyed would  insure  a  supply  of  water  suffi- 
cient to  properly  irrigate  the  land,  and  not 
less  than  one-half  miner's  Inch  per  acre,  con- 
tinuous flow,  from  April  1st  to  November  Ist, 
each  year,  or  2%  acre  feet,  annually,  meas- 
ured at  or  within  one-half  mile  of  the  land ; 
that  the  land  could  be  well  irrigated  by  con- 
ducting the  water  over  it  In  ditches  from  one 
corner.  Appellants  claimed  that  the  repre- 
sentations were  false,  in  that  the  amount  of 
water  ol>tainable  was  far  less  than  that  rep- 
resented, and  not  sufficient  to  properly  Ir- 
rigate the  land ;  that  it  could  not  be  irrigat- 
ed in  the  manner  representCKd,  and  that,  in  or- 
der to  get  such  water  as  could  l>e  procured 
upon  the  land,  it  was  necessary  for  them  to 
construct  a  large  and  expensive  dike;  that 
the  representations  were  fraudulent,  for  tbe 
reason  that  they  were  made  by  respondent 
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recklessly,  without  knowledge  of  their  truth 
or  falsity. 

The  issues  presented  by  the  cross-cmnplaint 
were  submitted  to  a  Jury.  Evidence  concem- 
ing  representations  as  to  the  manner  In  which 
the  land  could  be  irrigate  was  admitted. 
Evidence  Of  representations  as  to  the  amount 
of  water  available  was  offered,  but  rejected. 
The  Jury  found  for  appellants  in  the  sum  of 
$250,  which  was  deducted  from  the  amount 
found  by  the  court  to  be  due  upon  the  in- 
debtedness secured  by  the  mortgage,  and  a 
decree  of  foreclosure  was  rendered,  from 
which  this  appeal  was  taken. 

The  question  here  involved  Is  whether  the 
court  erred  In  rejecting  appellants'  offer  to 
prove  that  prior  to  the  sale  and  during  the 
negotiations  leading  up  to  It,  respondent  rep- 
resented that  he  had  lived  In  the  vicinity  of 
the  land  for  several  years;  was  acquainted 
with  conditions  regarding  the  water  supply 
upon  the  Salmon  river  tract,  which  included 
bis  land,  and  that  appellants  could  rely  upon 
receiving  the  amount  of  water  represented  In 
the  contracts  ai^urtenant  to  it,  being  Ex- 
hibits 1,  3,  4,  6  and  6;  that  under  these  con- 
tracts he  was  entitled  to  receive  2%  acre  feet 
of  water  per  annum,  which  would  be  an  am- 
ple supply;  that  such  representations  were 
relied  upon  by  appellants,  but  were  false,  in 
that  the  water  supply  available  was  less  than 
that  set  out  in  the  contracts,  and  was  insuffi- 
cient to  furnish  2%  acre  feet  per  annum,  or 
any  amount  necessary  to  Irrigate  the  land; 
that  respondent  did  not  have  any  knowledge 
of  the  truth  or  falsity  of  his  representations 
at  the  time  he  made  them. 

The  contracts,  above  mentioned,  were  offer- 
ed in  evidence,  and  were  rejected,  with  the 
offer  of  proof.  Exhibit  No.  6  is  an  agreement 
between  the  state  of  Id^ho  and  the  irrigation 
company,  reciting,  among  other  things,  that 
the  company  bound  itself  to  build  a  reservoir 
with  a  capacity  of  180,000  acre  feet  of  wa- 
ter, which  had  been  determined  to  be  sufB- 
dent,  with  the  normal  flow  of  the  Salmon 
river,  to  furnish  2%  acre  feet  per  annum  for 
the  land  to  be  irrigated ;  that  the  certificates 
of  shares  of  stock  to  be  issued  to  the  settler 
should  entitle  him  to  a  water  right  of  i/ioo  cu- 
bic foot  per  second  for  each  acre  of  land, 
and  that  the  system  should  be  constructed  in 
such  a  manner  as  to  insure  delivery  Of  such 
an  amount  The  other  contracts  were  enter- 
ed Into  between  the  owners  of  the  land  and 
the  Irrigation  company,  and  provided,  among 
other  things,  that  the  owner  should  receive 
i/ioo  cubic  foot  of  water  per  second  per  acre. 
The  evidence  discloses  the  fact  that  at  the 
time  of  the  sale  the  land  was  in  process  of 
being  prepared  for  irrigation  and  that  it  had 
never  been  Irrigated;    also  that  appellants, 


at  the  time  they  pardiased,  knew  this  tact. 
The  offer  of  proof  was  properly  rejected. 

[1,2]  To  support  an  action  based  on  a 
false  representation,  scienter  must  be  prov- 
ed; that  is,  the  representation  must  have 
been  false,  to  the  knowledge  of  the  person 
who  made  It,  or  must  have  been  made,  as  a 
positive  assertion  calculated  to  convey  the  Im- 
pression that  he  had  actual  knowledge  of  its 
truth,  when  In  fact  he  was  conscious  he  had 
DO  such  knowledge.  If  the  speaker  honestly 
believed  his  representation  to  be  true,  he  la 
not  liable;  an  honest  mistake,  or  error  in 
judgment,  being  regarded  as  Insufficient 
grounds  on  which  to  base  a  charge  of  fraud. 
20  C?yc.  24.  It  is  true  that,  if  a  representa- 
tion is  made  recklessly,  without  any  knowl- 
edge of  Its  truth  or  falsity,  an  action  will 
lie,  but  not  where  such  representation  is 
made  In  the  belief  that  It  is  true,  and  sudi 
belief  is  founded  uixm  reasonable  grounds. 
Parker  v.  Herron,  30  Idaho,  327,  164  Pac. 
1013;  Farmers'  Stock-Breedlng  Ass'n  v. 
Scott  et  al.,  53  Kan.  534.  36  Pac.  978;  Toner 
V.  Meussdorffer,  123  Cal.  462,  66  Pac.  39; 
Hodgklns  v.  Dunham,  10  Cal.  App.  690,  108 
Pac.  351 ;  Kountze  v.  Kennedy,  147  N.  Y.  124, 
41  N.  B.  414,  29  L.  R.  A.  360,  49  Am.  St.  Rep, 
651 ;  Barker  v.  Scandinavian-American  Bank 
(Wash.)  166  Pac.  618. 

In  their  offer  of  .proof  appellants  clalmeH 
that  respondent  had  no  knowledge  of  the 
truth  or  falsity  of  the  representations  when 
he  made  them ;  but  the  contracts  offered  In 
evidence  disclose  that  he  had  reasonable 
grounds  to  believe  the  representations  were 
true.  The  Irrigation  company  had  contract- 
ed to  build  a  reservoir  which,  with  the  nat- 
ural flow  of  the  Salmon  river,  would  contain 
water  sufficient  to  furnish  2%  acre  feet,  the 
amount  alleged  to  have  been  represented  by 
him  to  be  available.  The  contract  with  the 
state  also  bound  the  company  to  construct 
works  sufficient  to  deliver  i/ioo  cubic  foot  per 
acre  per  second  to  the  settlers,  while  the 
contract  between  the  owner  of  the  land  and 
the  company  called  for  the  last-mentioned 
anioimt  of  water.  Knowing  these  facts  re- 
spondent had  reasonable  grounds  for  a  be- 
lief in  the  truth  of  his  representations,  and 
appellants  did  not  prove,  or  offer  to  prove, 
that  a  shortage  of  water  had  been  discovered 
up  to  that  time,  or  that  he  did  not  believe 
the  representations  to  be  true,  or  that  he 
knew  of  anything,  or  could  have  known  of 
anything.  Inconsistent  with  a  belief  in  their 
truth. 

The  Judgment  is  affirmed,  and  costs  are 
awarded  to  respondent. 

BUDGE,  0.  J.,  and  RIOIO,  J.,  concur. 
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(30  Idaho,  675) 
BOISE  DEVELOPMENT  CO.,  Umit«d,  y. 
BOISE  OITX. 

(Supreme  Court  of  Idaho.    Sept  28,  1017.) 

1.  EuicnoN  or  Rkmedieb  9=>1  —  Applioa.- 

TION. 
In  order  to  apply  the  doctrine  of  election  of 
remedies,  the  party  sought  to  be  barred  must 
actually  have  bad  at  his  command  more  than 
one  remedy. 

2.  Judgment  €=587— Bab— Judgment  in  Ac- 
tion Bbouqut  on  Wrong  Theoby. 

When  a  party,  acting  upon  a  mistaken 
theory  as  to  his  legal  rights,  brings  his  action, 
and  is  defeated  by  reason  thereof,  and  after- 
wards renews  the  litigation,  basing  his  claim 
upon  a  correct  theory,  the  former  judgment  is 
no  bar  to  the  second  action, 

8.  Limitation  of  Actions  <8=>18  —  Real 
Property— Action  on  tiib  Case. 
Subdivision  2,  g  4054,  Rev.  Codes,  limiting 
the  time  within  which  an  action  may  be  brought 
for  trespass  upon  real  property,  has  no  applica- 
tion to  an  action  on  the  case  for  consequential 
damages. 

4.  Limitation  of  Actions  «=>1  8— Action  on 
THE  CASt— Application  of  Statute. 
Actions  on  the  cnsp  are  froverned  by  the  pro- 
visions of  section  4060,  Rev.  Codes,  that  "an 
action  for  relief,  not  hereinbefore  provided  for, 
must  be  commenced  within  four  years  after  th« 
cause  of  action  shall  have  accrued." 

6.  Action  «=>1— Cause  of  Action— Damage. 
Where  damage  is  not  a  direct,  but  only  a 
consequential,  result  of  an  act,  no  cause  of 
action  arises  until  injury  has  been  done,  or 
actual  damage  inflicted. 

6.  Municipal  Cobfokations  ^95t>— Powebs 
— Implied  Authobitt. 

Municipalities  have  impUed  authority  to 
take  whatever  lawful  means  are  necessary  to 
carry  out  their  express  powers,  and  to  protect 
their  property. 

7.  Municipal  Cobpobations  €s>57— Action 
—Ultra  Vibes. 

The  defense  of  ultra  vires  can  be  interposed 
only  where  the  act  complained  of  was  wholly 
beyond  the  powers  of  the  municipality.  If 
the  wrongful  act  in  question  is  one  which  the 
municipality  had  the  right  to  do  under  some 
circumstances,  or  in  some  manner,  then  it  ia 
not  ultra  vires. 

8.  Municipal  Corporations  «=»727— Tobts 
—T>efenres— Exercise  of  "Governmental 
Function." 

In  order  for  a  municipality  to  avail  itself 
of  the  defense  that  its  tort,  committed  wliile 
acting  within  the  scope  of  its  authority,  was  the 
result  of  the  exercise  of  a  "governmental  func- 
tion," it  must  appear  that  such  function  was  the 
exercise  of  a  legal  duty  imposed  by  the  state, 
which  it  might  not  omit  with  impunity,  but 
must  perform  at  its  peril. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Governmental 
Function.] 

9.  Municipal  Corporations  <S=>727— Power 
to  Maintain  Public  Park— Duty. 

The  mere  grant  to  a  municipality  of  power 
to  maintain  a  public  park  enjoins  no  absolute 
duty  upon  it  to  do  so. 

10.  Municipal  Corporations  €=»724  — Pbs- 
VATE  Functions— Maintenance  of  Parks. 

The  care  and  maintenance  of  parks  is  pri- 
marily a  private,  as  opposed  to  a  governmental, 
function. 


11.  Municipal  Cobpobations  4=3270,  834— 
Wateb  Coubses  —  Riparian  Ownbbship  — 
Construction  op  Breakwater. 

A  municipality  has  a  right,  as  a  riparian 
owner,  to  construct  a  breakwater  for  the  pro- 
tection of  its  property ;  but  if,  in  so  doing,  it 
so  obstructs  the  stream  as  to  divert  it.  and 
thereby  damages  the  property  of  another  ripa- 
rian owner,  the  municipality  is  liable  for  re- 
sulting damage. 

12.  Municipal  Cobpobations  «=>S34  —  tJsi 
of  Pbopebty  —  Obstruction  of  Wateb 
CouBSE— Damage. 

The  liability  in  such  cases  does  not  rest 
solely  upon  the  narrow  ground  of  negligence, 
but  rather  upon  the  broad  legal  principle  that 
no  one  is  permitted  to  so  use  his  own  property 
as  to  invade  the  like  property  rights,  or  cause 
injury  or  damage  to  the  property,  of  another. 

Appeal  from  District  Court,  Ada  County; 
Charles  P.  McCarthy,  Judge. 

Action  by  the  Boise  Development  Company, 
Limited,  against  Boise  Qty.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

S.  I*  Tipton,  City  Atty.,  and  Cbarles  F. 
Reddocli,  both  of  Boise,  for  appellant.  J.  It. 
Smead,  of  Idaho  City,  and  Hawley  &  Haw- 
ley,  of  Boise,  for  respondent 

BUDGE,  C.  J.  This  was  an  action  for 
damages,  alleged  to  have  been  caused  by  ob- 
structing the  channel  of  the  Boise  river  and 
thereby  diverting  the  waters  thereof  onto 
the  lauds  of  resiiondent  The  cause  was  tried 
by  a  jury,  who  awarded  respondent  94,000 
damages,  for  which  Judgment  was  entered. 
This  appeal  Is  frqm  the  Judgment.  No  ques- 
tion is  raised  as  to  tlie  sufficiency  of  the  evi- 
dence; it  being  conceded  by  appellant  that, 
"if  the  legal  questions  raised  will  not  defeat 
the  action,  we  believe  the  evidence  sufficient 
to  support  the  verdict" 

The  allegations  of  the  complaint,  so  far  as 
material,  are  briefly  as  follows:  That  re- 
spondent is  a  corporation,  and  appellant  Is  a 
municipal  corporation;  that  respondent  is 
the  owner  of  certain  lands  riparian  -to  the 
south  bank  of  the  Boise  river,  directly  oppo- 
site and  across  the  river  from  Buise  City; 
that  appellant  Is  the  owner  of  riparian  lands 
along  the  north  bank  thereof;  that  these 
lands  of  appellant  were  held  exdusirely  for 
park  purposes,  and  are  known  as  the  "Julia 
Davis  Park";  that  in  1010  respondent  coa- 
structed  a  breakwater  to  protect  Its  lands 
from  erosion  by  the  river,  and  also  main- 
tained, outside  of  the  breakwater,  certain 
riprap  for  the  same  purpose;  that  in  1011 
appellant,  by  its  duly  authorized  officers  and 
agents,  devised  a  plan  for  the  maintenance 
of  the  park,  and  in  June  or  July  of  that  year 
commenced  work  thereon;  that  the  plan  in- 
cluded the  coDstructioa  of  embankments, 
dams,  and  riprapping  to  be  placed  upon  and 
in  the  vicinity  of  apiiellant's  lauds,  in  order 
to  protect  the  park  from  overflow  and  ero- 
sion by  the  river,  and  included  the  fillinj;  of 
certain  lowlands  then  subject  to  overflow ; 
that  appellant  thereafter  constructed  em- 
bankments, dams,  and  riprapping,  and  filled 
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In  upon  and  near  Its  lands,  and  Is  continnlng 
said  work;  that  the  wbili  was  performed  In  a 
negligent  and  careless  manner,  and  the  dams, 
embankments,  rlprapplng,  and  filling  were  so 
placed  as  to  obstruct  the  natural  channel  of 
the  river,  and  divert  a  large  portion  of  the 
waters  from  the  natural  channel,  and  Inter- 
fere with  the  natural  flow  of  the  waters  In 
the  channel;  that  the  waters  so  Interfered 
with  and  diverted  were  caused  to  flow  against 
the  lands,  banks,  ripraps,  and  breakwater  of 
respondent,  causing  the  alleged  damage  to  re- 
spondent's property;  that  the  first  damage 
therefrom  occurred  In  April,  1912. 

Appellant  Interposed  a  general  demurrer, 
which  was  overruled,  and  thereafter  filed  Its 
answer,  denying  all  of  the  material  allega- 
tions of  the  complaint,  and  pleading,  as  af- 
firmative defenses,  res  adjudleatn,  election 
of  remedies,  and  the  statute  of  Ibnitatlons. 
Urror  is  assigned  to  the  action  of  the  court 
In  overruling  the  demurrer  and  in  denying 
and  overruling  the  several  aflBrmatlve  pleas. 
The  pleas  of  election  of  remedies  and  res  ad- 
judlcata  set  up  an  adjudication  in  a  former 
action  between  the  same  parties.  It  appears 
that,  when  the  city  began  the  constructicm  of 
its  breakwater  and  embankments,  the  De- 
velopment Company  commenced  an  injunc- 
tion suit,  In  order  to  prevent  the  damage 
which  it  believed  would  result  to  its  prop- 
erty. In  order  to  secure  a  dismissal  of  the 
injunction  suit,  the  city  entered  into  a  writ- 
ten contract,  by  the  terms  of  which  it  was  to 
adequately  protect  respondent's  lauds.  The 
city  failing  to  comply  with  the  terms  of  its 
contract,  an  action  was  instituted  for  dam- 
ages for  its  breach,  culminating  in  the  deci- 
sion of  this  court  to  the  effect  that  the  con- 
tract was  void,  because  in  violation  of  sec- 
tlon  3,  art.  8,  of  the  Constitution  of  Idaho. 
Boise  Development  Co.,  Ltd.,  v.  Boise  City, 
26  Idaho,  347,  143  Pac.  631. 

[1]  It  is  contended  by  appellant  that  the 
action  of  respondent  in  bringing  the  former 
suit  on  breach  of  the  contract  amounted  to 
an  election  of  remedies,  and  that,  having 
elected  to  sue  upon  that  contract,  it  cannot 
now  sue  in  tort  But  it  ia  essential,  in  order 
to  apply  the  doctrine  of  election  of  remedies, 
that  the  party  must  actually  have  had  at  Ms 
command  more  tlian  one  remedy.  As  was 
said  by  this  court  in  an  early  case:  "He  must 
not  only  tlilnk  he  has  them,  but  must  in  fact 
have  them."  Elliott  v.  Collins,  6  Idaho,  266, 
65  Pac.  301.  The  rule  there  announced  was 
followed  by  this  court  In  Whitley  v.  Spokane, 
etc,  Ry.  Co.,  23  Idaho,  642-655,  132  Pac.  121. 
The  latter  case  was  cited  with  approval  in 
Nave  v.  Powell  (Ind.  App.)  110  N.  E.  1016- 
3020.  Applying  the  rule  to  the  facts  in  this 
case,  It  is  apparent  that  the  plea  of  election 
of  remedies  must  fall.  Respondent  sued  for 
the  breach  of  what  it  believed  to  be  a  con- 
tract, when  as  a  matter  of  fact  no  such  con- 
tract was  In  existence. 

[2]  The  defense  of  res  adjudicata  Is  equal- 
ly untenable.    The  former  case  (Boise  De- 


velopment Co.  V.  Bcrfse  City,  supra)  adjudi- 
cated the  sole  question  that  respondent's 
pretended  contract  with  the  dty  was  void. 
None  of  the  matters  at  Issue  In  this  cause 
were  affected  by  the  judgment  in  the  former. 
When  a  party,  acting  upon  a  mistaken  theory 
as  to  his  legal  rights,  brings  his  action,  and 
Is  defeated  by  reason  thereof,  and  afterwards 
renews  the  litigation,  tmsing  his  claim  upon 
a  correct  tlieory,  the  former  judgment  Is  no 
bar  to  the  second  action.  Black  on  Judg- 
ments, §  733;  Hughes  v.  United  States,  4 
Wall.  232,  18  L.  Ed.  303;  Freeman  on  Judg- 
ments (4th  Ed.)  i  260;  23  Gyc.  1226;  Keane 
V.  Pittsburgh,  etc.,  Co.,  17  Idaho,  179-191, 
105  Pac.  60;  Rowell  v.  Smith,  123  Wis.  510, 
102  N.  W.  1,  3  Ann.  C!as.  773;  Russell  v. 
Place,  94  U.  S.  606,  24  L.  Ed.  214;  Lockett  v. 
Lindsay,  1  Idaho,  324.  At  most  the  former 
case  was  "merely  illusory  and  supposititious, 
and  hence  It  cannot  be  considered  as  Identi- 
cal, In  any  just  sense  of  the  term,  with  the 
true  cause  of  action  correctly  set  up  and  sup- 
ported by  a  right  theory  of  the  facts."  Black 
on  Judgments,  §  733. 

[3]  The  defense  of  the  statute  of  limita- 
tions Is  based  upon  subdivision  2,  §  4054,  Rev. 
Codes,  which  limits  the  time  within  which 
an  action  may  be  brought  for  trespass  upon 
real  property  to  three  years.  That  section 
has  no  application  to  the  case  at  bar.  This 
is  not  an  action  for  tre^>as8  on  real  property, 
but  Is  an  action  on  the  case  for  consequential 
damages.  The  authorities  dted  both  by  ap- 
pellant and  respondent  support  this  view. 
Appellant  did  not  build  Its  breakwater  upon 
the  land  of  respondent,  but  upon  Its  own  land, 
or  at  least  where  it  had  a  lawful  right  to 
construct  a  breakwater,  and  this  act  did  not 
constitute  a  trespass  upon  the  lands  of  re- 
siwndent.  The  resulting  Injury  to  respond- 
ent was  necessarily  consequential  and  not  the 
Immediate  result  of  any  wrongful  force  direct- 
ly applied  by  appellant  to  respondent's  lands. 
The  very  elements  of  trespass  to  real  proper- 
ty are  lacking.  Hicks  v.  Drew,  117  CaL  305, 
49  Pac.  189;  Danerl  v.  Southern  Cal.  Ry,  Co., 
122  CaL  507,  55  Pac.  243;  Crim  v.  City,  etc., 
of  San  Francisco,  152  Cal.  279,  92  Pac.  640; 
Denney  v.  City  of  Everett,  46  Wash.  342,  89 
Pac.  934,  123  Am.  St.  Rep.  934;  Suter  v. 
Wenatchee,  etc..  Power  Co.,  35  Wash.  1,  76 
Pac.  298,  102  Am.  St  Rep.  8S1 :  1  C.  J.  996; 
11  C.  J.  4.  For  an  instructive  consideration 
of  an  action  upon  the  case  see  1  Bouvier's 
Law  Diet.  (Rawle's  8d  Ed.)  p.  425,  citing 
numerous  cases. 

[4]  Respondent  has  suggested  that  the  sec- 
tions of  the  Code  which  govern  this  case  are 
4053  and  4060,  respectively.  We  are  lucliued 
to  the  view  that  the  latter  section  is  the  only 
one  which  has  any  application.    It  provides: 

"An  action  for  relief,  not  hereinbefore  pro- 
vided for,  must  be  commeoced  within  four  years 
after  the  cause  of  action  shall  have  accrued." 

Section  4053,  Rev.  Ckides,  was  evidently  in- 
tended to  limit  actions  upon  contract  or  up- 
on matters  of  a  contractual  nature,  not 
founded  upon  a  written  Instrument    Clearly 
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this  case  was  not  barred  under  either  of 
these  sections. 

[5]  It  Is  contended  by  appellant  that  tbe 
statute  of  limitations  began  to  run  In  1911, 
when  the  construction  of  the  city's  breakwa- 
ter was  commenced,  and  not  In  April,  1912, 
when  the  first  damage  occurred,  as  contend- 
ed by  respondent  Where  the  damage  Is  not 
a  direct  but  only  a  consequential  result  of  a 
defendant's  act,  no  cause  of  action  arises  un- 
til Injury  has  been  done,  or  actual  damage 
Inflicted.  Rogers  v.  Oregon-Washington  Ry. 
&  Nav.  Co.,  28  Idaho,  609-624,  166  Pac.  98; 
Hill  T.  Empire  State-Idaho  Mining  ft  Devel- 
oping Co.  (C.  C.)  158  Fed.  881.  Respondent 
.  alleged,  and  In  the  face  of  the  record  It  must 
l)e  regarded  as  a  determined  fact,  that  the 
lirst  damage  was  done  in  April,  1912;  and, 
following  the  rule  announced  In  the  cases 
last  cited,  the  statute  of  limitations  would 
not  begin  to  run  until  that  time.  As  this  ac- 
tion was  begun  January.  18,  1915,  It  Is  there- 
fore apparent  that  there  is  no  merit  in  ap- 
pellant's defense  on  this  ground. 

[I,  7]  Appellant  urges  that  in  constructing 
the  breakwater  to  protect  Its  park  it  had  no 
lawful  authority  to  do  any  more  than  erect 
such  a  barrier  as  would  prevent  Its  lands 
from  being  overflowed  or  damaged  or  such 
as  would  keep  the  river  within  its  natural 
channel,  and  that  Its  acts  in  going  beyond 
what  was  necessary  to  accomplish  this  pur- 
pose, and'  in  placing  within  the  stream  ob- 
structions which  tended  to  divert  the  river 
from  its  natural  channel,  were  ultra  vires 
and  beyond  the  scope  of  its  powers,  either  ex- 
press or  implied.  Section  42  of  the  charter 
of  Boise  City,  as  amended  by  Sess.  Laws 
id09,  p.  113,  gires  the  mayor  and  common 
council  power  to  establish,  maintain,  and  im- 
prove parks,  within  or  without  the  corporate 
limits  of  the  dty.  The  city  would  have  im- 
plied authority  to  take  whatever  lawful 
means  were  necessary  to  accomplish  this  end. 
Wilson  T.  Boise  aty,  6  Idaho,  391,  55  Paa 
^7.  While  there  Is  much  conflict  in  the  au- 
thorities as  to  Just  what  acts  of  a  municipal 
corporation  are  ultra  vires,  the  rule,  appli- 
cable to  the  facts  in  this  case,  is  generally 
well  !:ettle<],  and  is  stated  by  McQullIin  thus: 

"The  defense  of  ultra  vires  can  be  interirased 
only  where  the  act  complained  of  was  wholly 
beyond  tlie  powers  of  the  municipality.  If  the 
wrongful  act  in  question  is  one  wtiicb  the  mu- 
nicipality bad  the  right  to  do  under  some  cir- 
cumstances, or  in  some  manner,  then  it  is  not 
ultra  vires."  McQulllin,  Mun.  Corp.  {  2637; 
DiUon,  Mun.  Corp.  (5th  Ed.)  §  1648. 

Even  in  the  absence  of  tbe  diarter  provi- 
sions above  quoted,  the  dty  would  have  an 
unquestionable  legal  right  to  erect  such  bar- 
riers as  would  adequately  protect  its  prop- 
erty from  the  ravages  of  the  river ;  but  such 
right  is  subject  to  the  same  limitations  as 
the  same  right  of  any  other  riparian  owner. 
It  is  apparent  that  the  action  of  the  city  in 
constructing  Its  breakwater  for  the  purpose 
of  affording  protection  to  its  proiierty  was 
not  an  action  wholly  beyond  the  powers  of 


the  municipality.  Under  the  drcumstanoes 
the  city  had  the  right  to  in  some  manner 
construct  a  breakwater,  which  would  prevent 
tbe  flooding,  eroMon,  and  consequent  damage 
to  its  lands.  Having  exercised  that  right,  it 
cannot  now  be  heard  to  defend  upon  the 
theory  that  some  of  the  things  or  acts  which 
it  did  in  the  exercise  of  that  right  were  in 
excess  of  its  lawful  authority  and  ultra  vires. 

[t]  It  remains  to  consider  the  chief  objec- 
tion urged  by  appellant  to  respondent's  right 
to  recover.  This  question  was  raised  by  the 
appellant's  general  demurrer.  Appellant.  In- 
sists that,  even  though  the  defenses  of  elec- 
tion of  remedies,  statute  of  limitations,  res 
adjudlcata,  and  ultra  vires  should  fail,  still 
the  dty  is  not  liable  in  any  event.  Tlie  con- 
tention is  that,  in  building  its  breakwater 
for  the  purpose  of  protecting  one  of  the  dty's 
public  parks,  tbe  dty  was  exerdslng  a  gov- 
ernmental function,  and  would  not  be  liable 
for  any  damage  which  might  result  from  its 
action  while  in  the  exerdse  thereof.  The  ex- 
tent to  which  munidpalities  are  logally  re- 
sponsible for  torts  has  been  tbe  subject-  of 
endless  litigation.  The  result  of  the  ded- 
sloiis  from  the  various  Jurisdictions  presents 
no  rule  which  can  be  regarded  as  uniform. 
To  attempt  an  analysis  of  these  rules,  or  to 
discuss  the  cases  adhering  to  the  various  di- 
verging rules,  would  be  a  task  altogether  l)e- 
yond  the  nece.ssary  scope  of  this  opinion. 
Some  Jurisdictions  make  the  test  of  the  dty's 
liability  depend  upon  whether  or  not  tbe  tort 
was  one  which  arose  in  some  business  which 
the  munldpallty  was  carrying  on  for  which 
it  receives  some  revenue,  such  as  munidpaUy 
owned  waterworks,  lighting  systems,  trans- 
portation fadlities,  and  the  like. 

An  examination  of  our  own  decisions  ren- 
ders it  clear  that  no  such  test  can  be  regard- 
ed as  dedslve  in  determining  the  liability  of 
munidpalities  for  their  torts  in  this  state, 
for  munidpalities  have  uniformly  been  held 
liable  in  this  J.urisdlction  for  defective 
streets.  Carson  v.  City  of  Genesee,  9  Idaho, 
244,  74  Pac.  862,  108  Am.  St  Bep.  127 ;  More- 
ton  v.  Village  of  St  Anthony,  9  Idaho.  532, 
76  Pac  262:  Miller  v.  Village  of  Mullan,  17 
Idaho,  28,  104  Pac.  660,  19  Ann.  Cas.  1107; 
Powers  V.  Boise  City,  22  Idabo,  286,  125  Pac. 
194;  Village  of  Sandpoint  v.  Doyle,  11  Idaho, 
642,  83  Pac.  598,  4  L..  R.  A.  (N.  S.)  810;  aty 
of  Kellogg  v.  McRae,  26  Idaho,  73,  141  Pac 
86:  Beaton  v.  City  of  St.  Maries,  27  Idaho. 
038,  161  Pac  996;  DUlon,  Mun.  Corp.  (Sth 
Kd.)  S  1638  et  seq.  In  a  certain  sense,  any 
municipal  ftmction  might  be  regarded  as  gov- 
ernmental ;  but  the  term,  when  properly  ap- 
plied to  the  subject  here  under  consideration, 
should  limit  governmental  functions  to— 

"legal  duties  imposed  by  the  state  upon  its 
creature,  which  it  may  not  omit  with  impunity 
but  must  perform  at  its  peril.  •  •  »  "Oiey 
are  all  imposed  by  statute,  and  are  necessarily 

mandatory  or  peremptory  functions.  •  •  • 
The  officers  iicrforming  these  duties  and  exer- 
cising these  powers  are  rather  of&cers  of  the 
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«tate  than  9t  the  municipality,  and  as  such  are 
lioble  to  itate  control."    28  Cyc.  267. 

The  celebrated  case  of  Hill  ▼.  Boston,  122 
Mass.  344,  23  Am.  Rep.  332,  wherein  the  sub- 
ject l8  given  a  most  scholarly  review  by  Chief 
Justice  Gray,  although  placing  additional 
limitations  niwn  municipal  liability  for  torts, 
will  be  found,  upon  careful  examination,  un- 
der the  facts  there  involved,  not  to  be  out  of 
harmony  with  what  we  believe  to  be  the  more 
dound  rule  above  quoted  from  Cyc.  In  that 
oase  the  injury  complained  of  resulted  from  a 
defective  stairway  In  one  of  the  city's  school 
iiuildings.  An  imperative  legal  duty  rested 
upon  the  city  to  maintain  the  schools  and 
bchool  buildings  as  a  portion  of  the  city  school 
8ystem.  And  while  it  Is  true  that  the  opinion 
gave  as  an  additional  reason  for  its  decision 
that  the  corporation  received  no  profit  or 
special  advantage  from  the  performance  of 
the  legal  duty,  we  are  Inclined  to  the  view 
that  this  was  placing  an  a&dltlonal  limitation 
upon  the  liability  of  the  municipality,  neither 
strictly  sound  on  principle  nor  necessarily  In- 
volved under  the  particular  facts  of  the  case. 
Hie  previous  decisions  of  our"  own  court, 
while  not  expressly  in  point  with  the  case  at 
bar,  are  strongly  analogous  in  principle,  and 
are  In  harmony  with  the  rule  above  an- 
nounced. Wilson  V.  Boise  City,  supra ;  Will- 
son  T.  Boise  aty,  20  Idaho,  133, 117  Pac.  115, 
36  L.  R.  A.  (N.  S.)  1158. 

(1, 101  The  maintenance  of  public  parks  Is 
not  made  an  absolute  or  Imperative  duty  by 
the  provisions  of  the  charter  of  Boise  City 
here  invoked.  The  mere  grant  to  the  dty  of 
power  or  authority  to  maintain  a  public  park 
enjoins  no  absolute  duty  upon  the  dty  to  do 
so,  but  merely  confers  the  privilege  by  ex- 
tending the  lawful  corporate  authority  of  the 
dty  In  such  case.  The  care  and  maintenance 
of  parks  Is  primarily  a  private,  as  opposed  to 
a  governmental,  function.  28  Cyc.  1311 ;  City 
of  Denver  v.  Spencer,  84  Colo.  270,  82  Paa 
590,  2  L,  R.  A.  (N.  S.)  147,  114  Am.  St.  Hop. 
158,  7  Ann.  Cas.  1042;  Gartland  v.  New  York 
Zoological  Society,  135  App.  Dlv.  163,  120  N. 
Y.  Supp.  24 ;  Capp  v.  City  of  St.  Louis,  251 
Mo.  345,  158  S.  W.  616,  46  U  B.  A.  (N.  S.)  731, 
Ann.  Cas.  1915C,  245 ;  Weber  v.  Qty  of  Har- 
risburg,  216  Pa.  117,  64  Atl.  905;  Lowe  v. 
Salt  Lake  City,  13  UUh,  91,  44  Paa  1050, 
.57  Am.  St.  Rep.  708;  Mayor  of  Detroit  v. 
Moran,  44  Mich.  602,  7  N.  W.  180. 

[11,12]  While  there  are  cases  which  hold 
to  a  contrary  doctrine,  for  the  reasons  above 
given,  we  are  satisfied  that  we  are  announc- 
ing the  correct  rule.  Most  of  the  cases  touch- 
ing the  question  of  munidpal  liability  for 
torts  with  respect  to  parks  have  arisen  where 
the  facts  were  materially  different  than  in 
the  case  at  bar.  The  question  lias  usually 
arisen  where  some  Injury  occurred  within  the 
park  ;  manifestly  those  cases  can  throw  little 
Usht  upon  the  serious  question  here  Involved. 
The  question  here  Is  whether  or  not  the  dty 
bos  Incurred  liability  by  so  constructing  Its 


breakwater  as  to  cause  resulting  damage  to 
the  opposite  riparian  owner.  As  we  view  the 
matter,  the  character,  class,  or  kind  of  mu- 
nidpal property  which  It  was  sought  to  safe- 
guard or  protect  by  the  construction  of  the 
breakwater  has  no  material  bearing  upon  the 
real  Issue.  Sa  far  a»  the  dty's  liability  1q 
this  case  Is  concerned.  It  stands  in  no  differ- 
ent situation  than  any  other  riparian  owner. 
As  such  It  had  the  undoubted  right.  If  It  so 
desired,  to  construct  the  breakwater  for  the 
protection  of  Its  property ;  but  in  so  doing  It 
had  no  right  to  so  obstruct  the  stream  as  to 
divert  It,  and  Injure  the  property  of  another 
riparian  owner,  and  If  damage  resulted  there- 
from the  dty  was  dearly  liable.  Geurklnk 
V.  City  of  Petaluma,  112  Cal.  306,  44  Pac.  570; 
Fischer  v.  Davis,  19  Idaho,  493, 116  Pac.  412; 
Id.,  24  Idaho,  216,  133  Pac.  910;  Boise  De- 
velopment Co.  V.  Idaho,  etc.,  Bank,  24  Idaho, 
36,  133  Pac,  916 ;  Rogers  v.  Oregon- Washing- 
ton R.  &  Nav.  Co.,  supra;  Hill  v.  City  of 
Boston,  supra;  Hill  t.  Empire  State-Idaho 
Mining  &  Development  Co.,  supra. 

Nor  does  the  dty's  liability  In  such  cases 
rest  solely  upon  the  narrow  ground  of  negli- 
gence, but  rather  upon  the  broad  legal  prin- 
dple  that  no  one  is  permitted  to  so  use  bis 
own  property  as  to  Invade  the  property 
rights,  or  cause  Injury  or  damage  to  the  prop- 
erty, of  another.  Dillon,  Mun.  Corp.  (5th  Ed.) 
I  1638;  McQnlllln,  Mun.  Corp.  If  2702,  2704;  . 
Ordway  v.  Village  of  Canlsteo,  66  Hun,  568, 
21  N.  X.  Supp.  835;  Brown  v.  City  of 
Ithaca,  148  App.  Dlv.  477,  132  N.  I.  Supp. 
1041 ;  Geurklnk  v.  City  'of  Petaluma,  supra ; 
Martin  v.  St  Joseph,  136  Mo.  App.  316,  117 
S.  W.  94. 

Having  examined  all  of  the  material  er- 
rors assigned,  we  are  satisfied  that  every  le- 
gal objection  raised  by  appellant  must  be  re- 
solved in  favor  of  respondent 

The  judgment  Is  affirmed.  Costs  awarded 
to  respondent 

MORGAN,  J.,  concurs  in  the  oonduslon  , 
readied.    RICE,  J.,  concurs. 


STATE  T.  LANDON  et  aL     (No.  21063.) 
(Supreme  Court  of  Kansas.    Oct  16,  1917.) 

Writ  of  mandamus  denied. 

For  former  opinion,  see  165  Pac.  1111. 

PER  CURIAM.  In  the  opinion  herein  It 
was  ordered  that  unless  within  a  time  fixed 
the  consent  of  the  public  utilities  commission 
should  be  obtained  to  depart  from  the  con- 
tract, the  writ  prayed  for  should  Issue,  re- 
quiring compliance  with  such  contract  until 
It  should  be  duly  and  lawfully  set  aside  or 
superseded.  It  now  appearing,  by  supple- 
mental answer  and  return,  that  such  contract 
has  In  effect  been  set  aside  and  superseded 
by  the  federal  court  It  Is  ordered  that  the 
writ  prayed  for  be  denied. 
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(101  Kan.  291) 

GARDEN  CITY   SUGAR  &   LAND  CO.   T. 

SHEPHERD  et  al.    (No.  20809.) 
(Supreme  Court  of  Kansas.    July  7,  1917.    Re- 
hearing Denied  Oct  12,  1917.) 

(Syllalus  hy  the  Court.) 

Watebs  and  Water  Courses  €=»347(2)— Ib- 
BiOATioN  Ditch— I^fJt^NCTION. 
Under  the  pleadings  and  evidence  it  was  not 
error  to  enjoin  the  defendant  from  interfering 
with  the  irrigation  ditch  in  controversy,  leaving 
the  title  thereto  undetermined. 

Appeal  from  District  Court,  Blnney  County. 

Action  for  Injunction  by  the  Garden  City 
Sugar  &  Land  Company  against  T.  A.  Shep- 
herd and  others.  Decree  for  plolntUt,  and 
defendants  appeaL    Affirmed. 

Hoslclnson  &  Hosklnson,  of  Garden  City, 
for  appellants.  Wm.  Eeaton  Hutchison  and 
Cl  E.  Vance,  both  of  Garden  City,  (or  appel- 
lee. 

WEST,  J.  The  defendant  appeals  from  a 
decree  enjoining  him  from  Interfering  with 
the  plaintiff's  possession  and  use  of  a  certain 
irrigation  ditch.  The  plaintiff  in  Its  petltlod 
alleged  that  it  was  the  owner  of  the  ditch  in 
question  known  as  lateral  No.  29,  that  it  had 
owned,  operated,  and  maintained  at  Its  own 
expense  exclusively  for  more  than  eight  years, 
during  which  time  it  had  been  in  the  exclu- 
sive, undisturbed,  and  undisputed  possesssion 
'  and  absolute  control,  and  that  the  defendant 
Shepherd  "does  not  own  any  Interest  in  said 
lateral  No.  29,  or  any  part  thereof,  and  never 
did  own  the  same,  and  has  no  right  in  or  to 
said  lateral  or  right  to  convey  water  in  or 
through  the  same  to  his  land."  The  answer 
was  a  general  denial. 

There  was  testimony  tending  to  show  that 
the  original  ditch  was  built  by  a  ditch  com- 
pany and  t>y  a  former  owner  of  the  land  now 
owned  by  the  defendant  There  was  also  evi- 
dence on  which  the  court  based  its  conclusion 
that  the  plaintiff  was  in  the  quiet  and  peace- 
able possession  of  the  ditch,  and  had  been  for 
*  a  number  of  years.  While  no  affirmative  re- 
lief was  asked  by  the  defendant,  its  counsel. 
In  the  oi)enlng  statement,  said  that  they  ex- 
pected to  show  that  he  was  a  stockholder  or 
water  right  holder,  and  as  such  was  entitled 
to  his  share  of  the  water,  and  that  he  bad 
helped  maintain  the  ditch,  most  of  which  was 
buUt  by  his  grantors ;  that  "If  he  is  not  per- 
mitted to  use  water  out  of  this  ditch,  as  he 
has  used  it  for  years  and  years,  he  and  bia 
grantors  will  be  deprived  of  the  use  of  the 
water  which  rightly  and  justly  belongs  to 
him;" 

It  is  now  complained  that  the  court  under- 
took to  settle  the  question  of  title  in  an  in- 
junction suit,  and  that  this  was  error.  The 
decree  was  that  the  defendant  be  enjoined 
from  interfering  with  the  plaintiff's  posses- 
sion and  use  of  the  ditch,  but  it  was  further 
ordered  that  In  case  the  defendant  should 


InsUtute  an  action  at  law  to  establish  bis  ti- 
tle to  a  right  of  possession  and  use  ot  the 
lateral,  this  Injunction  should  not  tie  a  bar 
to  the  prosecution  of  such  action,  and  should 
not  be  taken  as  an  adjudication  or  determin- 
ing of  the  title  to  the  ditch. 

While  by  an  amendment  of  the  pleadings, 
or  possibly  without,  the  case  could  have  pro- 
ceeded as  one  to  determine  title,  it  was  not 
so  treated  by  the  court,  and  no  demand  so  to 
do  was  made  by  the  defendant,  and  no  offer 
by  it  to  present  the  question  of  title  dir«ctly 
by  way  of  amepdment,  and  in  view  of  tlie 
precaution  taken  to  guard  against  any  inter- 
ference with  such  action  when  brought,  ttie 
court  can  hardly  be  deemed  to  have  undertake 
en  to  adjudicate  the  title.  Assuming,  as  the 
trial  court  found,  that  the  plaintiff  was  In 
possession,  there  was  testimony  indicating  a 
disposition  on  the  pert  of  def^dant  Shep- 
herd to  interfere  therewith  to  the  extent  of 
using  the  lateral  •  without  consent  of  tbe 
plaintiff.  The  situation  presented  by  the  rec- 
ord was  very  similar  in  principle  to  that  dis- 
closed in  MaOils  v.  Strunk,  73  Kan.  595,  85 
Pac.  590,  Involving  a  party  waU  in  the  peace- 
able possession  of  its  owner,  but  standing 
wholly  or  partly  on  the  land  of  the  other  par- 
ty who  was  enjoined  from  using  it  until  be 
should  establish  his  right  thereto  In  a  pro- 
ceeding brought  by  him  for  that  purpose. 
The  evidence  and  the  claims  of  the  parties 
were  conflicting,  but  there  was  support  for 
the  conduslons  reached,  and  the  title  to  the 
ditch  was  left  undetermined. 

No  material  error  appearing,  the  Judgment 
is  affirmed.    All  the  Justices  concurring. 

(m  Kan.  44(> 

LA  SALLE  ST.  TRUST  &  SAVINGS  BANK 

OF   CHICAGO,   ILL.,   et  al.   ▼.   TOPEKA 

MILLING    CO.    (SHBPARD,    Intervener). 

(No.  21334.) 

(Supreme  Court  of  Kansas.    July  7,  1017. 
Rehearing  Denied  Oct  12,  1917.) 

(SvUabus  5v  the  Court.) 

1.  Corporations     ®=»178  —  Insoi.tkrct  — 
Rights  of  Creditors— Stockholder. 

When  a  stockholder  has  satisfied  all  his  ob- 
ligations as  such,  and  there  remains  nothing 
by  way  of  unpaid  subscription  or  liability  grow- 
ing out  of  his  relation  as  stockholder,  and  he  is 
in  good  faith  a  creditor  of  the  corporation,  he 
stands  on  an  equal  footing  with  other  creditors, 
and  has  the  same  right  to  treat  tbe  corporation 
as  a  stranger  and  adversary  as  they  have.  Un- 
der such  circumstances,  he  is  not  required  to 
stand  bade  until  other  creditors  are  satisfied, 
but  may  proceed  along  with  them  on  equal 
terms. 

2.  Corporations     i3=>566(5)  —  Insolvknct  — 
Claims— Right  of  Stockholder. 

Under  all  the  facts  and  circumstances  shown 
by  the  record,  it  is  held  that  the  intervener  be 
permitted  to  share  equally  with  the  plaintiffs 
in  the  proceeds  of  the  corporate  property  ap- 
propriated and  sold  by  them. 

Appeal  from  District  Court,  Shawnee 
County. 


^ssFor  other  caaes  see  same  topic  and  KBY-NUHBBR  In  all  Ke7-Numbarad  Dtstats  and  Indnaa 
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Suit  by  the  La  Salle  Street  Trust  &  Say- 
ings Bank  of  Chicago,  HI.,  and  others, 
against  the  Topeka  Milling  Company,  with 
appointment  of  a  receiver.  In  which  Daphne 
8.  Shepard  Intervened,  to  secure  payment  ol 
taer  judgment  against  defendant  company. 
Judgment  for  plaintiffs,  and  Intervener  ap- 
peals. Reversed,  and  cause  remanded,  with 
^recUons  to  allow  intervener's  claim. 

T.  M.  LlUard  and  D.  E.  Hlte,  both  of  To- 
peka, for  aw)ellant.  B.  A.  Austin,  of  Tope- 
ka, for  appellees. 

WEST,  J.  April  10,  1910,  Mrs.  Sheparo 
bought  $4,500  worth  of  stock  Iq  the  defend- 
ant company.  June  3,  1913,  she  sued  the  cor- 
poration and  certain  directors  to  rescind  for 
fraud.  The  petition  was  finally  amended,  so 
that  the  action  proceeded  as  one  for  damages, 
and  on  July  10,  1915,  judgment  was  recover- 
«d  for  $3,037  against  the  company  and  two 
of  its  directors;  the  directors  appealing,  and 
the  company  not.  A  few  days  before  the 
suit  was  brought,  and  In  May,  1913,  the  mUl- 
Ing  company  entered  Into  a  composition 
agreement  with  the  plaintiff  banks,  reciting 
that  the  milling  company  was  Indebted  to  the 
latter  In  the  sum  of  $61,600  and  Interest,  and 
unable  to  meet  Its  obligations,  and  desirous 
of  turning  over  its  property  "for  the  protec- 
tion of  its  creditors  and  the  protection  of  Its 
atockholders,"  to  save  costs  and  litigation, 
and  provide  for  such  operation  of  the  busi- 
ness as  might  be  prudent,  and  it  was  agreed 
to  convey,  on  confirmation  by  the  stockhold- 
ers, all  its  property  to  persons  selected  by  the 
banks  to  take  possession,  handle  and  con- 
duct, sell  and  convert  into  money,  and,  after 
paying  all  expenses,  pay  aU  the  debts  of  the 
milling  company. 

On  July  24th,  a  few  weeks  after  Mrs.  Shep- 
ard had  begun  her  action  to  rescind,  the 
banks  brought  this  suit,  setting  up  the  com- 
position agreement,  and  alleging  that  on  ac- 
count of  Mrs.  Shepard's  suit  and  her  threat 
to  attach  the  property  the  company  had  re- 
fused to  convey  or  to  carry  out  the  agree- 
ment, praying  judgment  on  the  notes,  and 
tbe  appointment  of  receivers,  and  the  carry- 
ing out  of  the  composition  contract  The 
milling  company  appeared  and  consented  to 
tbe  appointment  of  receivers  as  prayed  for. 
Becelvers  were  appointed,  and  on  February 
2,  1914,  judgment  was  rendered  on  the  plain- 
tiffs' claims.  Afterwards  the  property  was 
converted  into  cash  by  the  receivers,  and  90 
per  cent  of  the  banks'  claims  were  paid; 
enough  being  retained  to  pay  00  per  cent,  of 
the  judgment  of  Mrs.  Shepard.  December  28, 
1915,  Mrs.  Shepard  intervened  In  this  suit, 
and  asked  to  have  tbe  receivers  directed  to 
pay  ber  judgment  out  of  the  proceeds  of  tbe 
property.  January  6,  1917,  she  was  adjudg- 
ed to  have  no  right  to  participate  In  the  dis- 
tribution of  tbe  fimds  to  the  detriment  of  the 
plaintiffs,  and  from  this  ruling  she  appeals. 

Tbere  was  testimony  that  the  line  of  credit 


extended  to  tbe  plaintiff  banks  was  not 
changed  after  Mrs.  Shepard  became  a  stock- 
bolder  from  what  it  had  been  before,  and  al- 
so evidence  that,  with  the  exception  of  about 
$7,500,  all  of  the  claims  of  the  plaintiffs 
arose  after  she  became  a  stockholder.  It 
was  testified  that  tbe  provision  in  tbe  com- 
position agreement  to  pay  all  the  debts  of  the 
milling  company  was  a  mistake,  and  tbat 
only  thie  debts  of  the  plaintiffs  were  intend- 
ed to  l>e  covered.  The  real  question  for  de- 
cision concerns  tbe  right  of  Mrs.  Shepard  to 
share  in  tbe  proceeds  of  the  pn^rty  sold 
under  the  composition  agreement 

[1,2]  This  case  cannot  be  properly  decid- 
ed by  first  classifying  it  under  some  general 
bead  and  then  applying  the  rules  ordinarily 
invoked  for  that  character  of  actions.  This 
is  not  a  case  of  an  assignment  for  the  benefit 
of  creditors.  It  is  not  a  bankruptcy  proceed- 
ing, or  an  ordinary  receivership  for  the  wind- 
ing up  of  an  insolvent  corporation.  It  is  a 
case  in  all  respects  peculiar  to  itself,  made 
so  largely  by  tbe  action  of  the  plaintiffs 
themselves.  Having  extended  credit  to  the 
company,  and  naturally  desiring  to  continue 
such  credit  and  also  to  secure  themselves,  ' 
tbe  plaintiffs  entered  into  the  composition 
agreement,  which  was  in  effect  to  turn  over 
the  property  to  trustees  or  receivers,  to  be 
operated  by  them  for  tbe  benefit  of  the  plain- 
tiffs, who  were  looking  out,  not  for  other 
creditors,  but  for  themselves.  This  is  em- 
phatically shown  by  their  assertion  that  the 
provision  to  pay  all  the  debts  was  a  mistake, 
and  not  a  part  of  the  intended  agreement 
At  tliis  time  they  knew  that  Mrs.  Shei>ard 
was  a  stockholder  in  the  company  to  the  ex- 
tent of  $4,600.  But  shortly  this  projected 
scheme  of  self-protection  encountered  an  ob- 
stacle. It  was  discovered  that  Mrs.  Shepard 
had  sued  the  company  for  fraud  In  obtaining 
her  subscription  to  its  capital  stock.  It  was 
discovered,  further,  that  she  was  inclined  to 
proceed  by  way  of  attachment,  which  tmder 
the  statute  she  bad  a  right  to  do.  Owing  to 
this  situation,  the  company  was  refusing  to 
carry  out  the  composition  agreement  and 
turn  over  all  its  property  for  the  benefit  of 
the  plaintiffs.  These  creditors  did  not  inter- 
vene in  Mrs.  Shepard's  action  and  set  up 
any  defense  to  her  claim;  but,  knowing  that 
she  bad  sued  and  was  Intending  to  proceed 
and  recover  judgment,  they  brought  this  ac- 
tion for  the  purpose  of  compelling  the  com- 
pany to  carry  out  the  composition  agree- 
ment, and  succeeded  in  having  turned  over  to 
their  trustees  or  receivers  all  the  property  of 
the  corporation.  While  all  this  was  not  an 
admission  of  Mrs.  Shepard's  right  to  recov- 
er, it  was  certainly  a  most  plain  recognition 
of  her  attempt  to  recover,  of  the  ground 
thereof,  and  tbe  danger  thereof.  Later  she 
amended,  so  as  to  sue  for  damages,  instead 
of  proceeding  for  rescission,  and  obtained  a 
judgment  against  the  corporation  for  a  por- 
tion of  the  sum  paid  by  her  for  ber  capital 
stock.    This  left  her  as  the  plaintiffs  found 
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ber  when  they  made  and  enforced  the  com- 
position agreement — a  stockholder;  but  by 
her  own  election  she  was  no  longer  a  stock- 
bolder  claiming  rescission,  but  a  stockholder 
claiming  damages.  Whatever  the  obligations 
of  any  other  stockholder  owning  a  similar 
number  of  shares  may  have  been,  like  obli- 
gations rested  upon  ber.  But  by  the  Judg- 
ment of  a  court  of  competent  Jurisdiction 
she  had  established  her  right  to  recover 
against  the  corporation  as  creditor  for  dam- 
ages by  its  deceit  a  certain  sum  of  money. 
Not  being  able  to  proceed  by  attachment,  as 
she  would  have  had  a  right  to  do,  but  for  the 
proceeding  brought  by  the  plaintiffs,  whose 
receivers  sought  to  set  up  no  sort  of  defense 
in  her  action,  she  sought  to  intervene  in  their 
action,  not  to  be  made  a  creditor  to  their  ex- 
clusion, but  to  be  permitted  to  receive  a  like 
per  cent  on  her  claim.  In  answer  to  this 
demand  the  plaintiffs,  tLVPAzently  unmind- 
ful of  the  method  by  which  and  the  circum- 
stances under  which  they  forced  Mrs.  Sbep-, 
ard  into  ber  position,  invoke  the  general  doc- 
trine of  the  tmsteesbip  of  corporation  share- 
holders. The  chief  difficulty  with  their  posi- 
tion Is  that,  utterly  ignoring  the  inequity  of 
their  dalm,  they  also  ignore  the  effect  of  her 
Judgment,  and  call  upon  us  practically  to  dis- 
regard it. 

This  is  not  a  proceeding  against  a  stock- 
holder to  recover  for  a  corporation  liability, 
single  or  double.  This  is  not  a  defense  by  a 
receiver  to  an  action  brought  against  tbe 
corporation  for  fraud  in  obtaining  a  sub- 
scription to  its  capital  stock.  It  is  not  a 
case  of  a  shareholder  seeking  to  avoid  lia- 
bility OB  such.  Hence  numerous  authorities 
whidi  are  cited. and  relied  upon  are  inappli- 
cable. It  must  be  remembered  that  the  re- 
covers do  not  claim  to  represent  the  estate 
for  the  benefit  of  the  creditors,  but  tor  the 
exclusive  benefit  of  the  plaintiffs.  Had  Mrs. 
Shepard  loaned  the  mill  company  money,  or 
had  it  in  some  way  damaged  her  by  the  neg- 
ligence of  its  agents,  and  for  such  claim  she 
had  recovered  a  Judgment,  she  would  be  no 
more  a  creditor  than  she  is  now.  And  so  far 
as  tbe  plaintiffs  are  concerned  they  are  in 
no  better  situation  to  dispute  the  force  and 
effect  of  her  Judgment  than  if  it  were  Cor 
one  of  the  other  liabilities  suggested.  They 
dealt  directly  with  ber,  by  calling  on  tbe 
court  for  help  to  keep  her  from  attaching 
the  property  of  the  milling  company.  Hav- 
ing received  such  assistance,  it  is  asking  too 
much  to  call  on  the  court  to  Ignore  her  claim, 
which  has  since  ripened  into  Judgment,  with- 
out opposition  or  defense  on  their  part  or  on 
the  part  of  their  receivers. 

While  tbe  capital  stock  is  often  said  to  be 
regarded  as  a  trust  fund  for  the  benefit  of 
creditors,  this  does  not  mean  that  a  stock- 
holder who  becomes  a  creditor  Is  thereby 
put  on  an  inequality  with  other  creditors, 
so  long  as  no  liability  or  obligation  as  stock* 
bolder  is  impaired  or  .«vaded.     "A  corpora- 


tion is  a  distinct  person  from  each  and  all 
of  its  members,  and  hence  any  of  Its  mem- 
bers has  a  right  to  maiatain  an  action  at 
law  against  tbe  corporation  to  redress  any 
injury  done  to  him  by  it  through  its  officers 
which  is  personal  to  him,  whether  such  in- 
Jury  relates  to  his  rights  in  the  corporation 
or  to  his  relations  to  It  as  a  stranger.  If  a 
bona  fide  creditor  of  the  corporation,  tic  has 
the  same  right  as  any  other  creditor  to  se- 
cure bis  demand  by  attachment  or  levy  on 
the  corporate  property,  although  be  may  be 
personally  liable  under  tbe  statute  to  satis- 
fy other  Judgments  against  tbe  corporation." 
Thompson  on  Corporations,  {  4468 ;  Pelrce  v. 
Partridge,  3  Mete.  (Mass.)  44 ;  Borland  v.  Ha- 
ven (C.  C.)  37  Fed.  394;  S.  M.  Jones  Co.  v. 
Home  Oil  &  Development  Co.,  124  La.  14S, 

49  South.  1009. 

On  various  phases  .of  the  controversy,  see 
Newton  Nat  Bank  v.  Newbegln,  74  Fed.  135, 
20  C.  C.  A  339,  33  L.  R.  A.  727,  Howard  v. 
Olenn,  85  Ga.  238,  11  S.  E.  610,  21  Am.  St 
Kep.  156,  26  A  &  E.  E^ng.  994,  and  note  L>.  K. 
A  (N.  S.)  1915D,  792.  "A  stockholder  may  be- 
come a  creditor  of  a  corporation,  and  for  any 
debts  he  may  have  paid  tor  it  in  excess  of 
his  liability  as  a  stockholder  he  has  all  the 
remedies  and  rights  of  any  other  creditor  of 
the  corporation."  Guemey  v.  Moore,  131  Ma 
660,  82  S.  W.  1132,  SyL  7.  "The  capital  of  a 
corporation  is  the  basis  of  its  credit  It  is  a 
substitute  for  the  individual  liability  of  those 
who  own  its  stock.  People  deal  with  it  and 
give  it  credit  on  the  faith  of  it  They  have 
a  right  to  assume  that  it  has  paid-in  capital 
to  tbe  amount  which  it  represents  itself  as 
having,  and  if  they  give  it  credit  on  the  faith 
of  that  representation,  and  If  the  re'preseota- 
tlon  is  false,  it  is  a  fraud  upon  them ;  and.  In 
case  the  corporation  becomes  insolvent,  the 
law,  upon  the  plainest  prindplee  of  common 
Justice,  says  to  the  delinquent  stockholder, 
'Make  that  representation  good  by  paying  for 
your  stock.' "  Thus  reads  the  practical  and 
logical  basis  of  the  so-called  trust-fund  the- 
ory as  expounded  by  Mitchell,  J.,  in  Hospes  v. 
Northwestern  Mfg.  &  Car  Co.,  48  Minn.  174. 

50  N.  W.  1117,  15  Ia  a  A.  470,  31  Am.  St 
Rep.  637,  quoted  in  Clark  on  Corporations, 
page  683. 

The  Intervener  is  not  refusing  to  answer 
for  any  liability  as  a  stockholder.  No  one 
claims  that  she  did  not  pay  in  full  for  her 
stodii  when  she  bought  it;  but  other  credi- 
tors, who  have  sequestered  the  corporate 
property,  seek  to  appropriate  all  of  it  to  their 
benefit  and  deny  her  right  to  participate  be- 
cause she  is  a  stockholder.  But  tbe  fact  that 
she  is  a  paid-up  stockholder  does  not  Impair 
her  rights  as  a  creditor.  As  to  all  questions 
which  might  have  prevented  her  becoming  a 
creditor  as  she  is,-  her  adversaries  are  fore- 
closed by  the  Judgment  which  established 
her  rights  as  such.  If  they  lose  10  per  cent 
of  their  claims  by  reascm  of  the  company's 
insolvency,  she  will  lose  a  like  per  cent  for 
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the  same  reason.  When  a  stockholder  has 
satlsfled  all  his  obligations  as  stich,  and  there 
remains  nothing  by  way  of  unpaid  subscrip- 
tion or  liability  growing  oot  of  his  relation 
as  stockholder,  and  he  is  in  good  faith  a  cred- 
itor of  the  corporati(«,  he  stands  on  an  equal 
footing  with  other  creditors,  and  has  the 
same  right  to  treat  the  corporation  as  a 
stranger  and  adversary  that  they  have.  Un- 
der such  circumstances  he  is  not  reqiilred 
to  stand  back  until  other  creditors  are  satis- 
fled,  but  m^y  proceed  along  with  them  on 
equal  terms.  In  this  case,  under  all  the  dr- 
cumstauces,  so  far  as  the  plaintiffs  are  con- 
cerned, the  intervener  stands  clothed  with 
her  rights  as  a  Judgment  creditor  equal  to 
theirs,  and  Is  not  required  to  await  their 
pleasure  before  proceeding  to  the  satisfac- 
tion of  her  claim. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  al> 
low  the  claim  of  the  Intervener. 

The  case  against  the  milling  company  and 
others,  in  which  the  Judgment  for  damages 
was  procured,  was  appealed  by  the  directors 
only.  It  is  numbered  20143  and  was  submit- 
ted herewith.  It  was  suggested  in  argument 
that,  should  the  foregoing  conclusion  be 
reached  In  No.  21334,  an  adjustment  of  No. 
20443  could  be  made.  Assuming  that  this 
will  be  done,  the  latter  case  is  left  undecided, 
so  that  an  adjustment  and  dismissal  may  be 
bad.    All  the  Justices  concurring. 

(lux  Kan.  228) 

CLARK  ▼.  TAMDT  et  aL    (No.  20945.) 

(Supreme  CTonrt  of  Kansas.     July  7,  1917. 
Rehearing  Denied  Oct.  12,  1917.) 

(SyllabuM  hy  the  Court.) 

1.  EJxECxrnoN  «=>258— Shebiff's  Deed— Col- 

LATEBAL  ATTACK. 

An  attack  by  strangers  on  a  sheriffB  deed  in 
ad  action  separate  from  that  in  which  the  sher- 
iflTs  deed  was  issued,  on  the  ground  that  out  of 
the  proceeds  of  the  sale  the  current  taxes  were 
not  paid,  nor  the  land  redeemed  from  tax  sales, 
is  a  coUateral  attack,  and  cannot  be  maintained. 

2.  Execution  «=>264^— Shebiff's  Deed— Coi^ 
ijiTEBAL  Attack. 

The  i^antee  in  a  sherifTs  deed  obtains  as 
good  a  title  to  the  real  property  conveyed  as 
was  held  by  the  person  against  whom  execution 
was  issued.  This  includes  the  right  to  attack  a 
voidable  tax  deed. 

3.  Taxation  «=»704— Tax  Deeds  —  Vaud- 

UT. 

A  tax  deed  is  voidable  when  based  on  a  re- 
demption notice  which  includes  illegal  interest, 
and  which  does  not  comply  with  section  11446  of 
the  Cieneral  Statutes  of  1916. 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  J.  A.  Clark  against  W.  G.  Tandy 
and  others.  There  was  a  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Robert  H.  Steele,  of  Topeka,  for  appellants. 
E.  A.  Austin,  of  Topeka,  for  appellee. 


MARSHAIX,  7.  The  plaintiff  commenced 
this  action  to  foreclose  a  real  estate  mort- 
gage given  by  defendants  A.  C.  Austin  and 
Edwin  A  Austin.  Tlie  plaintiff  and  A.  C. 
Austin  recovered  Judgment  for  the  possession 
of  the  real  property  in  controversy.  Defend- 
ants W.  O.  Tandy,  Hampton  A.  Steele,  C.  A. 
Forter,  Emma  Morrison,  Mary  A  Hoopes, 
and  Mande  Allen  appeal. 

A.  C.  Austin  holds  two  titles  to  the  proper- 
ty, one  evidenced  by  a  sheriff's  deed,  and  the 
other  based  on  a  tax  deed.  The  appealing 
defendants  hold  tax  deeds  subsequent  to  the 
tax  title  and  sheriff's  deed  of  A.  C.  Austin. 

[1]  1.  The  sherUTs  deed  was  executed  on 
the  confirmation  of  a  sheriff's  sale,  under  an 
execution  Issued  on  a  Judgment  against 
Frank  J.  Brown.  The  appealing  defendants 
attack  the  sheriff's  deed  for  the  reason  that 
out  of  the  proceeds  of  the  sale  the  land  was 
not  redeemed  from  the  tax  sales  nor  the  cur- 
rent taxes  paid,  as  required  by  section  11279 
of  the  General  Statutes  of  1915.  The  sher- 
iff's sale  could,  before  the  deed  was  Issued, 
have  been  attacked  by  any  party  to  the  ac- 
tion; but  after  the  sale  was  made  and  con- 
firmed, and  a  deed  was  executed  and  deliver- 
ed, the  matter  was  closed.  In  another  and 
Independent  action  or  proceeding,  as  the  pres- 
ent action,  the  deed  cannot  now  be  attacked, 
either  by  parties  to  the  action  or  by  stran- 
gers. The  attack  made  by  the  appealing  de- 
fendants is  a  collateral  attack  on  the  sher- 
iff's deed  and  on  the  Judgment  confirming 
the  sheriff's. sale;  and  such  an  attack  cannot 
be  maintained.  Pracht  v.  Plster,  30  Kan. 
568,  1  Pac.  638;  RounsavUle  v.  HaEen,  33 
Kan.  71,  6  Pac.  422;  Stetson  v.  Freeman, 
35  Kan.  523,  11  Pac.  431;  Trowbridge  v. 
Cunningham,  63  Kan.  847,  66  Pac.  1015; 
Caldwell  v.  Bigger,  76  Kan.  49,  90  Pac.  1095; 
Heeler  v.  Elwell,  92  Kan..  S86,  141  Pac.  551; 
24  Cyc.  72. 

[2]  2.  Section  502  of  the  Code  of  avU  Pro- 
cedure (Gen.  St  1915,  {  7406)  provides,  in 
substance,  that  every  sberifTs  deed  made  un- 
der any  execution  shall  vest  in  the  purchaser 
as  good  and  perfect  estate  in  the  premises 
described  as  was  vested  in  the  person  against 
whom  the  execution  was  issued.  A.  C.  Aus- 
tin acquired  the  same  rights  under  the  sher- 
iff's deed  that  Iiad  been  possessed  by  the 
Judgment  debtor,  Frank  J.  Browh.  The  at- 
tack on  the  sheriff's  deed  Is  not  that  Brown 
did  not  have  title,  but  that  the  sberifTs  deed 
itself  is  invalid.  The  sheriff's  deed  vested  in 
A.  C.  Austin  the  same  right  to  attack  the 
tax  deeds  of  the  appealing  defendants  that 
Brown  had  prior  to  the  execution  of  the 
sheriff's  deed. 

[3]  3.  The  trial  court  found  that  the  tax 
dee<Is  of  the  appealing  defendants  were  void, 
and  that  they  obtained  no  right,  title,  or  in- 
terest thereunder  to  the  real  estate  described 
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therein.  The  appealing  defendants  hare 
failed  to  show  wherein  the  finding  and  ]adg- 
ment  of  the  trial  court  on  the  tax  deeds  were 
wrong.  The  attack  of  the  plaintiff  and  A.  C. 
Austin  on  the  tax  deeds  shows  serious  defects 
therein.  The  redemption  notice  did  not  con- 
form with  the  reQuirements  of  the  statute. 
Section  11446  of  the  General  Statutes  of  1915 
requires  that  the  final  redemption  notice 
shall  state  "the  amount  of  taxes,  charges, 
and  interest  calculated  to  the  last  day  of  re- 
demption." The  notice  published  used  the 
following  language: 

"Tax  charged  and  indorsed  on  each  parcel  of 
land  with  interest  thereon  calculated  to  and 
TQcluding  the  5tb  day  of  September,  1914." 

September  5,  1914,  was  the  last  day  of  re- 
demption. There  Is  a  wide  difference  be- 
tween "taxes,  charges,  and  interest"  and  "tax 
diarged  and  Indorsed."  The  last  expression 
does  not  include  charges  or  Interest.  The 
evidence  showed  that  the  final  redemption 
notice  Included  the  current  taxes  that  wert 
due  and  unpaid  on  the  1st  day  of  August, 
1914,  and  Included  Interest  thereon  from  that 
date  until  the  end  of  the  redemption  period. 
The  redemption  notice  did  not  comply  with 
the  statute,  and  the  interest  was  Illegal.  The 
trial  court  was  correct  in  finding  that  the 
tax  deeds  were  Invalid.  Shinkle  v.  Meek,  69 
Kan.  368,  76  Pac.  837,  and  Cave  v.  Rinehart, 
87  Kan.  81,  123  Pac.  766,  while  not  directly 
in  point,  give  some  support  to  the  condnsiou 
reached  by  this  court 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

(101  Kan.  SOI) 

INOALLS  ▼.  SMITH.    (No.  20896.) 

(Supreme  Court  of  Kansas.     July  7,  1917. 
Rehearing  Denied  Oct  12,  1917.) 

(SpttahMt  hv  the  Court.) 

Appeax  and  EhiROB  4=31097(1)— FosMXB  Ap- 
peai^IjAw  of  Case. 
The  proceedings  examined,  and  held,  that 
the  matters  complained  of  were  determined  by 
the  decision  of  this  conrt  on  the  occasion  of  a 
former  appeal.    93  Kan.  814,  145  Pac.  846. 

Appeal  from  District  Court,  <3owley 
C!ounty. 

Action  by  R.  R.  Ingalls  against  J.  W. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

S.  A.  Smith,  of  Winfield,  for  appellant 
Eld.  J.  Fleming,  of  Arkansas  City,  for  appel- 
lee. 

BTJBCH,  3.  The  action  was  one  by  a  real 
estate  agent  to  recover  a  commission.  The 
plaintiff  prevailed,  and  the  defendant  ap- 
peals. The  principal  error  assigned  is  that 
the  court  gave  the  Jury  the  following  instruc- 
tton: 

"Under  the  law  of  this  state  a  real  estate  bro- 
ker has  earned  his  commissioD  when  he  has  pro- 
duced a  customer  with  whom  bis  principal  enters 


Into  an  enforceable  -  sgr^ment  for  the  sale  of 
the  land,  although  the  title  does  not  actually 
pas&,  and  where  such  contract  is  enforceable  the 
question  of  whether  it  was  abandoned  either  by 
the  default  of  the  vendor  or  vendee  is  of  no 
consequence  so  far  as  the  question  of  the  agent's 
commission  is  concerned." 

The  elements  of  the  controversy  were  stat- 
ed in  the  opinion  disposing  of  a  former  ap- 
peal. Ingalls  V.  Smith,  93  Kan.  814,  145  Pac. 
846.  It  there  appeared  that  the  defendant, 
who  was  vendor,  reserved  two  options  In  the 
contract  of  sale,  one  a  choice  between  two 
Oklahoma  mortgages,  and  the  other  an  op- 
tion to  take  or  refuse  an  Oklahoma  mort- 
gage, as  part  payment  of  the  purchase  price. 
The  plaintiff  had  requested  a  peremptory  In- 
struction to  the  Jury  to  find  in  his  favor  for 
the  amount  of  the  agreed  commission.  A  por- 
tion of  the  opinion  follows: 

"The  evidence  shows  that  the  defendant  se- 
lected the  $3,500  Oklahoma  mortgage  nnder  the 
contract  and  that  tie  made  and  tendered  a  deed 
of  conveyance  in  execution  of  the  contract  so 
the  options  had  been  exercised  and  were  ont  of 
the  case  before  this  suit  was  commenced.  It  is 
difficult  to  see  how  he  can  successfully  claim 
that  the  contract  was  not  enforceable.  When  he 
indicated  his  acceptance  of  the  Oklahoma  mort- 
gages and  made  his  selection  from  them,  the 
contract  was  as  binding  npon  him  as  though  tho 
writing  had  provided  absolutely  that  he  should 
take  them.  If  the  ouly  question  on  this  branch 
of  the  case  had  been  whether  the  commissions 
were  earned  when  the  contract  was  made  and 
the  option  was  exercised  by  the  defendant  an 
affirmative  answer  would  be  required,  and  in  that 
event  the  plaintiff  would  have  been  entitled  to 
the  requested  instruction."  93  Kan.  818,  145 
Pac.  847. 

In  the  evidence  on  which  these  declarations 
were  based  were  two  writings,  one  an  in- 
dorsement on  an  envelope,  and  the  other  a 
memorandum  contained  in  the  envelope.  At 
the  second  trial  the  indorsement  on  the  en- 
velope was  read  to  the  Jury,  but  was  not  pre- 
served in  the  record.  The  defendant  repro- 
duces it  from  the  abstract  filed  In  connection 
with  the  former  appeal.  The  memorandum 
placed  in  the  envelope  was  not  read  to  the 
Jury  at  the  second  trial.  Its  contents  may 
be  Inferred  from  testimony  concerning  it  but 
the  defendant  reproduces  it  from  the  abstract 
filed  in  connection  with  the  former  appeal. 
The  defendant  argues  from  these  writings 
that  his  options  were  not  exercised;  that 
they  were  exercised  only  conditionally ;  that 
an  enforceable  contract  was  not  concluded; 
and  consequently  that  the  quoted  instruction 
should  not  have  been  given.  The  argument 
is  foreclosed  by  the  former  decision.  So  far 
as  evidence  produced  at  the  former  trial  was 
concerned,  the  district  court  was  authorized 
and  expected  to  proceed  in  accordance  with 
the  former  opinion.  Indeed,  this  court  would 
have  directed  Judgment  for  the  plaintiff,  but 
for  the  Issue  of  waiver. 

The  defendant  argues  further  that  the  rule 
of  law  stated  in  the  Instruction  is  tinsound. 
Aside  from  the  fact  that  it  was  made  the 


4s9For  otber  cases  ses  same  topic  and  K£Y-NUUB£a  In  all  Ke7-Numbered  DlgesU  and  loduas 


Digitized  by 


Lioogle 


Kan.) 


PATTON  V.  UNION  TKAOTION  CO. 


1041 


law  of  this  case  by  the  former  decision,  the 
court  Is  entirely  satisfied  with  the  rule. 

^The  plaintiff  was  entitled  to  judgment,  un- 
less the  defense  of  waiver  were  established. 
That  Issue  was  submitted  to  the  jury  under 
proper  Instructions,  and  no  complaint  Is  made 
because  It  was  determined  In  the  plaintiff's 
favor.  Some  minor  assignments  of  error  re- 
late to  matters  bo  clearly  without  prejudicial 
effect  that  they  need  not  be  discussed. 

The  appeal  is  substantiaUy  an  Indirect 
method  of  obtaining  a  rehearing  respecting 
the  former  decision.  83  Kan.  814,  145  Pac. 
846.  A  formal  petition  to  that  end  was  de- 
nied on  March  12, 1915,  and  the  judgment  of 
the  district  court  is  affirmed.  All  the  Jus- 
tices concurring. 


(101  Kan.  388) 

PATTON  T.  UNION  TRACTION  CO. 

(No.  21000.) 

fSapreme  Conrt  of  Kansas.    July  7,  1817. 
Rehearing  Denied  Oct  12,  1817.) 

(Syllalut  iy  the  Court.) 

1.  WrrNESSES  «=)268(9)  —  £2xamiratioi(  — 
Cross-  Examination. 

Un  the  factg  stated  in  the  opinion  it  is  hdd 
that  there  was  no  error  in  refusing  to  sustain 
an  objection  to  a  question  on  the  ground  that  it 
was  not  proper  cross-examination. 

2.  Electbicitt  <8=>14(1)— Actions— Right  of 

Action. 
In  an  action  to  recover  damages  for  the 
death  of  plaintiff's  husband  caused  by  coming 
in  contact  with  high  tension  electric  wires  main- 
tained by  defendant  in  one  of  its  waiting  rooms, 
held,  it  was  not  error  to  refuse  to  set  aside  the 
verdict  in  favor  of  defendant  because  of  a  find- 
ing that  at  the  time  tho  deceased  came  in  con- 
tact with  the  wires  he  was  not  in  full  control 
of  Ids  powers  of  locomotion. 

8.  Electbicitt  «=>19(13)— Actions— Ikstbuo- 

TIONS. 

Tbt  conrt  charged  that  if  the  deceased  "fail- 
ed on  his  part  to  exercise  ordinary  care,  or  in 
other  words  was  fuilty  of  contributory  negli- 
gence in  the  premises  and  thereby  contributed 
to  his  own  death,  then  the  plaintiff  cannot  re- 
cover." BM,  it  was  not  error  to  fail  to  qualify 
the  instruction  by  stating  that  the  deceased  was 
gaiity  of  contributory  negligence  if  lie  volun- 
tarily or  of  his  own  free  will  failed  to  exercise 
ordinary  care.  It  was  for  the  jury  to  determine 
under  all  the  circumstances  shown  in  the  evi- 
dence whether  or  not  the  deceased  was  in  tho 
exercise  of  ordinary  care  at  the  time  of  the  ac- 
cident. 

4.  Tbial  $=>2)S0(1)— I  NBTBUonoNS— Refusal. 
Requested  instructions  examinod,  and  held 
that,  the  court  having  given  instrucnons  which 
correctly  defined  the  Issues,  it  was  not  error  to 
refuse  to  give  other  instructions  which  were 
merely  cumolatlvcu 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  Roberta  R.  Patton,  administra- 
trix of  the  estate  of  M.  A.  E.  Patton,  deceas- 
ed, against  the  Union  Traction  Company,  a 
corporation.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 


S.  H.  Piper,  of  Independence,  and  W.  E. 
Zlcgler,  of  Coffey ville,  for  appellant.  J.  J. 
Jones,  of  Chanute,  and  Chester  Stevens,  of 
Independence,  for  appellee. 

PORTSSt,  J.  The  plaintiff,  as  admtniis. 
tratrlx  of  the  estate  of  her  husband,  sues  to 
recover  damages  for  his  death  caused  by  com- 
ing in  contact  with  a  high  tensioa  wire  In 
one  of  the  stations  of  the  defendant  The 
Union  Traction  Com{>any  operates  an  elec- 
tric imterurban  railway  between  Independ- 
ence and  other  points  and  through  the  village 
of  Jefferscm,  where  it  maintains  a  brick  build- 
ing in  which  is  located  its  waiting  room  and 
ticket  office.  The  building  is  22  feet  wide, 
east  aad  west,  33  feet  in  length,  north  and 
south,  the  entrance  doors  being  on  the  west 
side.  The  ticket  window  and  a  show  case  of 
cigars  and  confections  are  located  in  ttie 
north  end  of  the  waiting  room.  Near  the 
east  wall  is  located  a  rotary  converter  to  re- 
ceive the  alternating  current  and  transmit 
It  to  the  trolley  wire.  The  rotary  occupies  a 
floor  space  four  or  five  feet  square,  and  south 
of  the  rotary  and  attached  to  the  east  wall 
is  a  switchboard  for  controlling  the  current 
At  the  south  end  of  the  roonii  stands  a  row 
of  transformers,  each  5  feet  long,  4  feet  wide, 
and  4  feet  high.  The  transformers  are  22 
inches  apart,  with  a  space  of  2  feet  between 
the  south  one  and  the  wall.  Three  high  teia- 
sion  wires  each  carrying  22,000  voltage  enter 
the  building  near  the  celling  and  are  conduct- 
ed down  the  south  wall  by  insulators  to  a 
point  just  below  the  top  of  the  transformers, 
where  tliey  pass  horizontally  out  and  into 
the  transformers.  The  transformers  are  not 
dangerous ;  a  per8<m  coming  in  contact  with 
them  sustains  no  injury  or  shock.  In  front 
of  the  switchboard  is  a  railing  10  or  12  feet 
long,  3  feet  above  the  floor,  one  end  of  which 
is  fastened  to  the  east  transformer,  and  from 
this  railing  hangs  a  sign:  'T>anger,  Be  Care- 
ful." In  the  cement  floor  of  the  waiting  ro<Hn 
directly  in  front  of  the  north  end  of  the  row 
of  transformers  is  a  depression  or  groove  8 
inches  deep,  in  frmit  of  wldch  stands  a  bench 
2  feet  wide,  1^  feet  high,  and  10  feet  long. 
The  deceased  was  56  years  of  age,  and  ac- 
tivdy  engaged  in  the  oil  and  gas  business. 
For  several  years  prior  to  the  accident  wlilch 
caused  his  death  he  had  suffered  from  per- 
nicious anemia,  and  at  timies  there  was  im- 
certalnty  In  his  steps.  A  physician  who  was 
acquainted  with  Ills  physical  condition  testi- 
fied that  Mr.  Patton  had  some  disturbance 
of  sensation  in  the  lower  extremiUea  which 
resulted  in  uncertainty  of  gait  at  times ;  that 
when  he  first  started  out  his  muscular  move- 
ments were  not  under  the  control  of  the  will; 
that  it  was  only  at  times  that  he  lost  control 
of  ills  locomotion,  which  was  usually  after  ait- 
ting  for  some  little  time.  It  was  his  custom 
to  take  the  Interurban  car  from  CoffeyviUe  to 
JefFerson  early  in  the  morning  and  return  in 
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the  evening.  He  was  wdl  acqoainted  with 
Mrs.  Myerg,  the  assistant  station  agent,  and 
frequently  while  waiting  at  the  station  en- 
gaged In  conrersation  with  her.  On  Friday, 
March  20, 1914,  when  he  returned  to  take  the 
train  for  home  he  sat  down  on  the  bench  in 
front  of  the  transformers,  and  a  few  minutes 
later  Mrs.  Myers  discovered  Um  lying  on  the 
floor  between  the  two  transformers  that 
stood  nearest  the  west  wall,  with  his  head  to 
the  west  She  testified  that  la  a  couple  of 
ntinutes  he  got  up  and  sat  on  the  bench, 
waited  until  the  car  arrived  when  he  left  for 
home.  Mrs.  Myers  also  testified  that  two  or 
three  days  previous  to  this  occurrence  she 
had  a  conrversation  with  the  deceased  in 
which  she  told  him  the  voltage  carried  by  the 
current  on  the  high  tension  wires,  and  show- 
ed liim  where  these  high  tension  wires  came 
do^-n  the  wall  and  entered  the  transformers. 
Her  testimony  is  that  the  next  day,  Satur- 
day, March  21, 1914,  Mr.  Patton  came  out  on 
the  interurban  car,  got  off  at  the  station  and 
crossed  the  tracks,  walked  out  in  the  public 
highway  toward  Jefferson,  and  then  returned 
to  the  station  for  some  purpose.  He  walked 
up  to  the  ticket  counter,  where  Mrs.  Myers 
stood,  and  gave  her  a  newspaper;  and  they 
had  some  conversationi.  He  then  laid  his 
overcoat  on  the  l)ench,  walked  around  the 
end  of  the  bench,  put  his  hand  on  the  middle 
transformer,  and  stooped  over  as  if  to  get  a 
rubber  overslioe  that  evidently  had  fallen 
from  his  foot  the  day  before.  The  rubber 
lay  under  the  north  end  of  the  middle  trans- 
former. Without  taking  it  up  he  rose,  step- 
ped across  the  ditch,  walked  down  between 
the  west  and  the  middle  transfomners  until 
he  came  In  contact  with  the  high  tension  wire 
belilnd  the  transformers.  There  was  a  flash, 
his  head  went  back  and  then  down,  and  he 
fell  behind  the  transformers.  The  power  was 
turned  off,  physicians  were  called,  but  it  was 
found  that  life  was  extinct.  It  was  charged 
In  the  petition  that  defendant  was  negligent 
in  maintaining  In  its  waiting  room  uninsulat- 
ed wires  carrying  such  a  high  and  dangerous 
voltage,  and  in  failing  to  exercise  the  highest 
degree  of  care  and  caution  to  prevent  people 
lawfully  in  the  waiting  room  from  coming  in 
contact  with  them.  The  answer  was  a  g^i- 
eral  denial,  with  a  plea  of  contributory  neg- 
ligence. The  jury  returned  a  verdict  for  the 
defendant,  and  made  a  number  of  special 
findings.  Judgment  was  rendered  against 
plaintiff,  and  she  appeals. 

[1]  The  first  complaint  of  error  is  that  in- 
competent testimony  was  admitted.  Mrs. 
Myers  was  called  as  a  witness  for  the  plain- 
tiff, and  on  cross-examination  she  was  asked 
if  she  ever  had  any  talk  with  the  deceased 
concerning  the  high  tension  wires.  She  an- 
swered tliat  she  had,  and  was  asked  what 
was  said  in  the  conversation  coincerning  the 
wires.  Over  the  objection  of  the  plaintiff 
the  court  permitted  her  to  relate  the  conver- 
sation with  the  deceased  concerning  the  loca- 


tion and  dangerous  chn  meter  of  the  wlmand 
the  high  voltage  carried  on  them.  It  is  claim- 
ed that  this  was  not  proper  crosa-examlimtlon. 
However,  if  the  objection  had  been  snstalned, 
the  defendant,  by  making  Mrs.  Myers  Its  wit- 
ness, could  have  secured  the  same  testimony 
at  the  same  time  in  the  progress  of  tbe  tiiaL 
No  leading  questions  were  ajEdced,  and  tlwre 
is  no  force  in  the  dalm  that  prejudice  oonid 
have  resulted  from  permitting  her  to  answer 
the  questions  on  cros»examinatlon. 

[2,  3]  Oomplalnt  is  made  of  an  InstructlOB 
stating  the  rule  to  be  that  if  the  deceased 
"failed  on  his  p<irt  to  exercise  ordinary  care, 
or,  in  other  words,  was  guilty  of  oontriba- 
tory  negligence  in  the  premises,  and  thereto 
contributed  to  .his  own  death,  then  the  plain- 
tiff cannot  recover."  It  is  insisted,  tbe  in- 
struction should  have  stated  that  "If  the  de- 
ceased voluntarily  or  of  his  own.  free  will 
failed  to  exercise  ordinary  care."  Tbe  in- 
struction stated  the  rule  correctly.  It  was 
for  the  jury  to  determine  under  all  the  dr- 
cumstancee  shown  in  the  evidence  whether 
or  not  the  deceased  was  in  the  exercise  of  or- 
dinary care  at  the  time  of  the  accident. 

There  is  a  conit>laint  that  the  court  refus- 
ed to  give  a  number  of  requested  instructions, 
particularly  instructions  Nos.  7  and  10,  which 
m'erely  stated  in  other  language  the  same 
rule  of  law  aptly  stated  by  tbe  court  in  the 
Instructions  given  that: 

"If  tbe  use  of  electricity  by  tbe  defendant  ia 
the  prosecution  of  its  business  at  the  place 
where  the  injury  occurred  Is  shown  by  the  evi- 
dence to  be  a  highly  dangerous  agency  to  life 
unless  exercised  with  great  care,  then  to  sn<^ 
extent  that  highest  degree  of  care  in  its  super- 
vision, management,  and  use  was  required  ot 
the  defendant  at  olaces  where  people  had  a  right 
to  go  and  bad  been  in  the  habit  of  going  and 
would  Ukely  continue  to  go." 

[4]  The  requested  instructions  were  merely 
cumulative,  and  asked  the  court  to  state  in 
different  language  the  same  proposition  of 
law  correctly  given. 

The  jury  answered  the  following  qwdal 
questions  submitted  at  the  request  ot  plain- 
tiff: 

"Do  yon  find  from  the  testimony  tliat  tlie  de- 
fendant in  any  manner  guarded  or  protected  the 
high  tension  wires  in  its  station  at  Jefferson? 
Answer.  No.  Do  you  find  from  the  testimony 
that  the  high  tension  wires  could  have  b(«n  prw- 
tected  by  running  guard  rails  or  latticework 
from  east  to  west  immediately  north  of  the 
transformers?  Answer,  les.  Do  yoa  find 
from  the  testimony  that  there  was  anythiiig  to 
prevent  the  defendant  from  safegnarding  and 
protecting  the  high  tension  wires  by  nuuuBg  a 
railing,  latticework,  or  other  devices  from  east 
to  west  immediately  in  front  of  said  transfnnn- 
ers?  Answer.  No.  Do  you  find  from  die  testi- 
mony that  at  and  in  its  station  and  vaitiog 
room  at  Jefferson  on  the  21st  day  of  March. 
1914,  and  for  a  number  of  months  prior  tliereto. 
the  defendant  kept  for  sale  and  sold  chewing 
gum,  peanuts,  and  other  similar  articles?  An- 
swer. Yes.  I>o  you  find  from  the  tcstimoay  that 
there  was  any  sign  or  warning  of  dannr  kept 
or  placed  at  or  near  the  said  high  tension  wires? 
Answer.  No.  Do  you  find  from  the  testimony 
that  the  sign  'Danger,  be  carefol,'  whicii  was 
placed  in  front  of  the  switchboard  located  in 
the  east  part  of  the  waiting  roon  was  a  dis- 
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tance  of  about  from  12  to  14  fe«t  from  the  high 
tension  wires  with  which  the  deceased  came  in 
contact?    Answer.  Yes." 

Si)ecial  questions  submitted  at  the  request 
of  defendant  were  answered  as  follows: 

"Did  M.  A.  K.  Patton,  deceased,  and  Mrs, 
Myers,  bare  a  conversatioa  in  the  substation  at 
Jefferson,  Kan.,  just  a  few  days  before  the  ac- 
cident on  March  21,  1914,  coneeming  the  high 
tension  wires  connected  with  the  transformers? 
Answer.  Yes.  Did  Mrs.  Myers  during  said  con- 
versation inform  Mr.  Patton  that  said  wires 
were  chared  with  22,000  volts  of  electricity? 
-Answer.  Yes.     Did  M.  A.  B.  Patton  on  March 

20.  1914,  preceding  the  day  of  his  death,  while 
between  the  same  transformers,  receive  a  se- 
vere shock  of  electricity?  Answer.  No.  Was 
M.  A.  E.  Patton,  on  March  21, 1914,  and  at  the 
time  of  the  accident,  in  full  control  of  his  pow- 
ers of  locomotion?  Answer.  No.  Was  the  de- 
ceased, M.  A.  B.  Patton,  in  fnll  nossession  of 
nil  his  mental  faculties,  unimpaired,  on  March 

21,  1914,  and  at  and  immediately  prior  to  the 
accident  on  that  date?    Answer.  Yes." 

The  plaintiff  filed  a  motion  for  a  new  trial, 
and  argues  that  because  of  the  special  finding 
that  the  deceased  was  not  In  full  control 
of  bis  powers  of  locomotion  the  plaintiffs 
right  to  recover  Is  established.  In  our  opin- 
Icm,  the  findings  can  only  be  construed  to 
mean  that  the  Jury  concluded  defendant  was 
guilty  of  negligence  In  not  properly  protect- 
ing its  wires,  but  that  the  negligence  of  the 
deceased  contributed  to  bis  death.  Had  the 
verdict  been  for  the  plaintiff  and  the  trial 
court  bad  approved  It,  this  court  would  not 
have  disturbed  the  Judgment.  But  the  plain- 
tiff failed  to  establish  to  the  satisfaction  of 
the  jury  that  the  accident  was  caused  solely 
by  the  negligence  of  the  defendant. 

We  are  unable  to  discover  any  errors  In 
the  admission  of  evidence  in  the  giving  or  re- 
fusing of  instructions,  nor  in  denying  a  new 
trial.  The  judgment  is  affirmed.  All  the 
Justices  concurring. 


(101  Kan.  261) 

BYAN  V.  MYERS  et  al.     (No.  20756.) 

(Supreme  Court  of  Kansas.    July  7,  1917.    Re- 
hearing Denied  Oct.  12,  1917.) 

(Syllalus  hy  the  Coitrt.) 

1.  COICFBOIIIBE  AND  SETTLBIfENT  4=3l2  —  EF- 
FECT. 

A  written  contract,  settling  all  items  of  in- 
debtedness existing  between  the  parties  thereto 
on  the  day  it  is  signed,  includes  all  debts  then 
existing,  but  excludes  those  thereafter  arising. 

2.  EXECXJTORS  AND  Admtnistbatobs  «=>241— 
Claims— Filing  of  Claims. 

A  person  who  files  and  procures  the  allow- 
ance of  claims  against  the  estate  of  a  deceased 
person,  and  at  the  same  time  has  knowledge  that 
he  has  another  separate  and  independent  cause 
of  action  against  the  estate  and  the  administra- 
tor, is  not  precluded  by  such  knowledge  from 
recovering  on  such  separate  cause  of  action. 

Appeal  from  District  Court,  Jackson 
County. 

Action  by  Katherine  Ryan  against  John 
Q.  Myers,  administrator  of  the  estate  of  Fe- 


lix C.  Duffy.    From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

A.  E.  Crane,  of  Atchison,  and  T.  F.  Car- 
ver, of  Topeka,  for  appellant  E.  R.  Sloan, 
of  Holton,  for  appellee. 

MABSHAIjL,  J.  The  defendants  appeal 
from  a  Judgment  In  favor  of  the  plaintiff 
against  defendant  John  Q.  Myers,  as  admin- 
istrator with  the  will  annexed  of  the  estate 
of  Felix  C.  Duffy,  deceased.  Felix  C.  Duffy 
was  a  priest  of  the  Catholic  Church,  and  the 
plaintiff  was  his  housekeeper.  They  bad 
business  transactions,  which  r^ulted  in  a 
large  Indebtedness  from  Duffy  to  the  plain- 
tiff. On  February  2,  1912,  they  signed  a  con- 
tract of  settlement  as  follows: 

"This  instruident,  made  in  duplicate  this  2d 
day  of  February,  1912,  by  and  between  F.  C. 
Duffy  and  Katherine  Ryan.  Witnesseth:  That 
the  parties  hereto  have  this  day  had  an  account- 
ing of  and  concerning  all  items  of  indebtedness 
of  whatsoever  nature  existing  in  favor  of  each 
party  against  the  other,  upon  which  accounting 
it  is  mutually  agreed  that  the  balance  owing  by 
said  F.  C.  Duf^  to  said  Katherine  Ryan  is 
twenty  thousand  dollars  ($20,000). 

"In  settlement  whereof,  said  F.  0.  Duffy  has 
this  day  executed  and  delivered  to  said  Kather- 
ine Ryan  two  promissory  notes,  each  for  the 
principal  sum  of  ten  thousand  dollars  (510,000), 
and  payable  to  the  order  of  Katherine  Ryan  in 
two  and  three  years  after  this  date,  respectively, 
with  interest  at  the  rate  of  6  per  cent  per  an- 
num. F.  C.  Duffy. 

"Katherine  Ryan. 

"Executed  in  the  presence  of  Charles  Hayden." 

The  plaintiff  owned  certain  real  property 
in  Danville,  111.  This  she  had  acquired  from 
Felix  C.  Duffy  by  deed  executed  and  deliver- 
ed to' her,  but  which  she  did  not  have  record- 
ed. November  9,  1911,  Felix  C.  Duffy,  acting 
for  himself,  and  without  the  knowledge  of 
the  plaintiff,  sold  this  property  to  parties  in 
Danville  for  $15,000,  received  $1,000  as  the 
first  Installment  of  the  payment  therefor, 
and  continued  to  receive  payments  on  the 
contract  of  sale  until  the  time  of  hla  death. 
After  the  death  of  Duffy,  John  Q.  Myers, 
the  administrator,  received  other  payments. 
This  action  was  brought  to  recover  the 
amount  of  money  that  had  been  received  on 
the  ccmtract  of  sale  by  Felix  C.  Duffy  and 
by  the  administrator,  and  to  have  the  con- 
tract declared  to  have  been  made  for  the 
plaintiffs  use  and  benefit.  The  defendants 
pleaded  the  settlement  as  a  bar  to  the  action. ' 
Judgment  was  rendered  for  $4,572,  In  favor 
of  the  plaintiff,  for  those  payments  received 
by  Duffy  after  making  the  siettlement,  and 
for  the  payments  received  by  John  Q.  Myers, 
as  administrator.  It  was  also  adjudged  that 
the  plaintiff  was  the  owner  of  the  contract 
for  the  sale  of  the  land. 

[1]  1.  The  defendants  objected  to  the  in- 
troduction of  evidence  under  the  petition, 
and  demurred  to  the  plaintiff's  evidence. 
They  contend  that  the  settlement  bars  the 
plaintiff  from  any  right  to  recover  on  ac- 
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count  of  the  contract  for  the  sale  of  the  Dan- 
ville property.  The  defendants  requested  in- 
structions  to  the  effect  that  the  settlement 
barred  the  plaintiff  from  recovering.  The 
court  Instructed  the  jury,  in  substance,  that 
the  settlement  included  all  payments  that 
had  been  made  before  the  2d  day  of  Febru- 
ary, 1912,  but  did  not  Include  any  payments 
made  thereafter.  By  its  terms  the  settlement 
included  all  items  of  indebtedness  owing  by 
Felix  0.  Duffy  to  the  plaintiff  on  February 
2,  1912,  but  by  implication  excluded  all  such 
Items  which  might  become  owing  fr<Mn  Duffy 
to  the  plaintiff  after  that  date.  The  court 
rightly  construed  the  contract  of  settlement. 
Henley  v,  Myers,  76  Kan.  723,  93  Pac.  168,  93 
Pac.  173,  17  U  R.  A.  (N.  S.)  779. 

[2]  2.  Prior  to  the  commencement  of  this 
action,  the  plaintiff  filed  with  the  probate 
court  claims  against  the  estate  of  Felix  C. 
Duffy.  These  were  allowed  in  ptnt.  At  the 
time  the  claims  were  filed,  the  plaintiff  had 
knowledge  that  Duffy  had  sold  the  DanviUe 
prc^terty,  and  had  received  payments  there- 
on. The  defendants  claim  that  this  knowl- 
edge oa  the  part  of  the  plaintiff  precludes 
her  from  recovering  in  tills  action.  This 
question  was  raised  by  a  demurrer  to  the 
plaintiff's  evidence,  on  the  ground  that  the 
evidence  failed  to  prove  a  cause  of  action  in 
her  favor.  The  evidence  did  prove  a  cause 
ot  acti<»i;  and  the  plalntifTs  knowledge  of 
the  fact  that  the  property  had  been  sold  by 
Duffy  does  not  preclude  her  from  recovering 
in  this  action.  The  defendants  cite  Kiler  v. 
Wohletz,  79  Kan.  716,  101  Pac.  474.  U  B.  A. 
1915B,  11,  in  support  of  their  contention. 
The  opinion  in  that  case  has  no  application 
to  the  present  action. 

The  Judgment  is  affirmed.  AH  the  Justices 
occurring,  except  DAWSON,  J.,  who  did 
not  sit. 


(101  Kan.  114) 
BARBER  T.  EMERT  et  aL    (No.  20938.) 

(Supreme  C!ourt  of  Kansas.    July  7.  1917. 
Rehearing  Denied  OcL  12,  1917.) 

(Sv^aiut  by  the  Court.) 

1.  Pabtnebship   ©=157(1)   —  Liabiutt   ok 
Partner— I)isci.Ai»ft!B  of  Liabilitt. 

One  who  is  a  partner  of  a  business  firm  may 
not  escape  his  liabilities  as  such  partner  merely 
because  be  declares  that  he  will  not  be  respon- 
sible for  the  partnership  acts,  when  he  does 
nothing  to  alter  the  business  conduct  of  the 
partnership,  and  remains  a  member  of  the  firm, 
and  suffers  it  to  continue  the  policy  to  which 
he  objects. 

2.  Banks  and  Baitkino  «s»150  —  Check  — 
Deposit. 

Section  3471  of  the  General  Statutes  of 
1915,  which  makes  it  unlawful  to  draw  a  check 
or  draft  on  a  bank  when  the  drawer  has  neither 
money  nor  credit  in  such  bank,  does  not  apply 
to  the  drawing  of  an  overdraft  by  a  customer 
who  has  credit  at  that  bank. 


3.  Barks  and  Bankino  «=9l60— Ovkedratt 
— Statute. 

Section  558  of  the  General  Statutes  of  1915. 
which  dedares  that  any  ofiBcer  of  a  bank  who 
honors  an  overdraft  shall  be  personally  liable 
to  the  tiank  therefor,  is  a  precautionary  measure 
of  security  for  the  bank;  but  it  does  not  tender 
the  transaction  itself  unlawfuL 

4.  Tkial  «=»41(5)— Exclusion  or  Witnesses 

— DiBOBBDIBNCB    OF    ObDEK— DlSQUAUFICA- 
TION. 

Where  a  trial  court  has  ordered  the  witness- 
es to  withdraw  from  the  courtroom,  a  witness 
who  disregards  that  order  may  be  disdpUned  by 
the  coar);  but  his  disobedience  to  the  order  does 
not  disqualify  him  as  a  witnesa  Davenport  v. 
Ogg,  15  Kan.  363.      ' 

5.  Appeal  and  Ebbob  «=:3l056(2)— HAXiajtas 
Ebbob— Exclusion  of  Evidence. 

Certain  excluded  evidence  examined,  and 
held  to  be  of  such  slight  relevancy  to  the  is- 
sues that  its  exclusion  was  nonprejndiciaL 

6.  Afpeai.  and  Ebbob  «=>975— Tbial  «=»311 
—Rbvixw— Misconduct   of  Jubobs— FiifD- 

INO   OF  TbIAL  (^DST— CONCLUBIVENBSa. 

It  is  error  for  a  jury  to  consider  facta,  per- 
tinent to  the  issnes,  volunteered  by  one  of  their 
number  in  the  jury  room;  but,  where  it  is  both 
affirmed  and  denied  by  the  jurors  that  such  in- 
cident occurred,  the  question  whetiier  a  juror 
did  commit  such  impropriety  mnst  bo  determin- 
ed by  the  trial  conrt,  and  its  finding  that  the 
incident  did  not  transpire  cannot  orvuiutrUjr  be 
questioned  on  appeal. 

7.  Appbai.  and  Ebbob  «=>1066  —  Instbuc- 
TioNS— Habuless  ^bbob. 

Prejudidal  error  cannot  ordinarily  be  based 
upon  an  instruction  which  is  only  subject  to 
an  objection  thst  it  is  somewliat  incomplete  as 
an  abstract  statement  of  law,  when  it  was  not 
a  necessary  instruction  to  be  given,  and  when 
no  error  in  the  result  can  be  traced  thereto. 

Appeal  from  District  Court,  (Tloud  C!oanty. 

Action  by  H.  W.  Barber  against  Jonas  D. 
Emery  and  W.  F.  Mets,  individually  and  as 
partners,  etc.  Judgment  for  plaintiff,  and 
defendant  Metz  appeals.    A£Srmed. 

Kennett  &  Hunter,  of  Concordia,  Kagey  & 
Anderson,  of  Beloit,  and  T.  F.  Doran,  M.  F. 
Cosgrove.  and  U  S.  Ferry,  all  of  Top^a, 
for  appellant  Pulslfer  &  Hunt,  CHyde  L. 
Short,  and  A  M.  French,  all  of  Ooncordia, 
for  appellees. 

DAWSON,  J.  This  appeal  questions  the 
correctness  of  a  Judgment  in  which  W.  "i*. 
Metz  was  subjected  to  liabilities  as  a  mem- 
ber of  the  partnership  firm  of  J.  D.  £kuery 
&  Co.,  a  concern  engaged  in  the  poultry  prod- 
uce tNislness  in  Concordia.  The  action  in- 
volves two  counts;  one  relates  to  an  over- 
draft in  the  checking  account  of  J.  D.  Emery 
&  Co.  in  a  Concordia  bank,  and  the  other 
pertains  to  a  promissory  note  of  Jonas  D. 
Emery  and  W.  F.  Metz  In  favor  of  the  same 
bank.  The  plaintiff  is  the  cashier  of  the 
bank,  and  the  overdraft  claim  and  the  note 
were  assigned  to  him.  Plaintiff  alleged  that 
the  firm  of  J.  D.  Bhnery  &  Co.  was  composed 
of  Jonas  D.  Emery  and  W.  F.  Metz,  as  part- 
ners. Metz  denied  that  he  was  a  partner, 
and  alleged  that  he  had  signed  the  note  as 
surety  for  Jonas  D.  Emery. 

At  the  trial  it  was  agreed  by  the  partlea 
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that  the  questions  wbetber  Metz  was  a  pert- 
ner  of  Kmery  and  whether  Metz  was  a  prin- 
cipal or  surety  on  the  promissory  note  should 
be  submitted  to  a  Jury,  and  that  the  other 
questions  whldi  might  need  consideration 
should  later  be  determined  by  the  court 
The  jury  found  specially  that  Metz  was  a 
partner  of  Em^ry  and  a  principal  on  the 
note.  The  court  then  examined  the  state  of 
the  accounts  between  the  plaintiff's  bank  and 
the  partnership,  and  found  a  liability  against 
Metz.    It  also  made  special  findings: 

"First.  The  court  finds  that  on  or  about  the 
27th  day  of  December,  1913,  and  a  few  days 
later,  or  early  in  January,  1914.  the  defendant 
Metz  did  say  to  the  plaintiff.  Barber,  that  he 
would  not  stand  for  Emery  &  Co.'^  overdrafts. 

"Second.  The  court  further  finds  that,  not- 
withstanding said  statements  of  defendant  Metz 
to  plaintiff.  Barber,  he  permitted  the  partnership 
of  Jonas  D.  Emery  &  Co.  to  continue  for  more 
than  a  year  thereafter,  and  permitted  the  man- 
aging ofiicer  of  said  company  to  deposit  and 
check  on  said  account  and  create  overdrafts 
therein." 

A  third  finding  of  the  court  analyzed  the 
bank's  account  with  the  partnership. 

Defendant's  first  contention  reads: 

"The  principal  issue  in  this  case  in  this  court 
is  as  to  whether  appellant,  W.  F.  Metz,  was 
ever  a  partner  in  tne  firm  of  J.  D.  Bmery  & 
Co.,  and  whether,  even  if  he  was  a  partner,  he 
is  hable  on  the  account  sued  upon  in  the  first 
cause  of  action  in  the  amended  petition  of  ap- 
pellee Barber." 

There  was  no  lack  of  evidence  to  prove  the 
fact  of  partnership.  Metz  insists  that  his 
only  interest  in  the  firm  of  J.  D.  Emery  & 
Co.  was  to  save  himself  harmless  on  his  un- 
dertaking as  surety  on  E>mery's  note  at  the 
tMnk;  that  his  occasional  examination  of 
the  books  of  the  firm,  his  advice  to  the  em- 
ploy^ when  Emery  was  absent,  his  conver- 
sations with  the  bank  cashier,  etc.,  were  all 
prompted,  and  only  prompted,  on  that  ac- 
count. The  facts  and  circumstances  are  con- 
sistent with  that  theory;  but  they  are  also 
consistent  with  the  theory  that  bis  lively 
solicitude  In  the  affairs  of  J.  D.  Bmery  &  Co. 
was  that  of  a  partner.  This  court  Is  com- 
pelled to  acquiesce  in  the  trial  court's  de- 
termination of  that  proposition. 

[1]  But  It  is  urged  that,  even  If  Metz  was 
a  partner  of  Emery,  he  would  not  be  liable 
to  the  bank,  nor  to  the  plaintiff,  after  noti- 
fying them  in  December,  1013,  and  again  In 
January,  1914,  that  he  would  not  stand  for 
any  overdrafts  of  J.  D.  Emery  &  Co.  This 
contention  might  be  good,  but  for  tbe  court's 
secohd  finding  that,  notwithstanding  these 
notifications,  Metz  permitted  the  partnership 
to  continue  for  more  than  a  year  thereafter, 
and  permitted  Emery,  the  manager  of  the 
partnership,  to  conduct  the  financial  rela- 
tions of  the  firm  with  the  bank  as  thereto- 
fore. It  is  not  shown  that  he  withdrew  from 
the  partnership,  or  caused  anything  to  be 
done  to  change  the  methods  of  the  partner- 
ship business  in  the  matter  of  overdrawing 
Its  bank  balances.  Surely  the  continuation 
of  the  partnership  without  alteration  in  its 
methods,  and  Metz's  long  acquiescence  in 


what  his  partner  was  doing,  amounted  to 
ratification.  Bank  v.  Schuhnan,  89  Kan.  182, 
131  Pac.  559. 

[1, 3]  Our  attention  is  next  directed  to 
section  3471  and  section  568  of  the  General 
Statutes  of  1915.  Tbe  first  of  these  is  the 
statute  forbidding  the  drawing  of  checks  or 
drafts  on  a  bank  in  which  the  drawer  has 
neither  funds  nor  credit.  But  that  statute 
has  no  application  to  this  partnership,  since 
it  had  credit  at  the  bank.  The  overdrafts 
were  drawn  on  the  strength  of  that  credit. 
Neither  is  the  defendant's  liability  affected 
by  the  banking  regulation  (section  658),  which 
Imposes  a  personal  liability  upon  any  bank- 
ing official  who  iiays  out  the  bank's  funds  on 
an  overdraft  That  provision  is  simply  an 
element  of  security  to  the  bank  in  such  trans- 
actions, and  designed  to  make  banking  offi- 
cers cautious  about  permitting  customers  to 
overdraw  their  accounts.  It  will  be  noted 
that  neither  section  3471  nor  section  568  pos- 
itively denounces  overdrafts  under  all  cir- 
cumstances. Saylors  v.  Bank,  09  Kan.  515, 
518,  163  Pac.  454. 

[4,  S]  Another  error  assigned  relates  to  the 
exclusion  of  testimony  of  the  defendant's 
wife,  offered  in  surrebuttal.  The  court  had 
ordered  the  witnesses  to  withdraw  from  the 
courtroom.  Mrs.  Metz  remained,  and  upon 
inquiry  the  court  was  advised  that  she  was 
not  a  witness.  This  was  not  a  valid  reason 
for  excluding  her  evidence,  although  she 
might  have  been  disdpllued  for  disobedience 
of  the  court's  order.  Davenport  v.  Ogg,  15 
Kan.  363;  State  v.  Falk,  46  Kan.  498,  26 
Pac.  1023.  But  the  proffered  evidence  was 
of  decidedly  minor  materiality.  Mrs.  Metz 
would  have  testified  that  In  May,  1912,  many 
months  before  the  J.  D.  Emery  &  Co.  firm 
was  established,  Mrs.  L.  E.  Emery,  the  wife 
of  Jonas  D.  Emmery,  had  called  Mrs.  Metz  by 
telephone  concerning  an  erroneous  deduction 
In  balancing  accounts  between  Metz  and 
Emery,  and  that  she  (Mrs.  Elmery)  owned 
the  Emery  produce  business,  and  that  all 
payments  by  Metz  for  produce  sold  to  him  by 
Emery  should  be  made  to  her;  that  Mrs. 
Metz  was  so  advised  by  Mrs.  Emery  several 
times,  and  that  several  checks  were  so  made 
to  Mrs.  Emery  during  tbe  summer  of  1912. 
Counsel  say  Mrs.  Metz's  evidence  was  offered 
to  contradict  the  evidence  of  Mrs.  Emery. 
The  latter  had  been  asked  if  she  had  told 
Mr.  Metz  that  she  was  a  partner  in  the  busi- 
ness, or  if  she  constituted  the  company,  and 
she  answered  in  the  negative.  On  cross-ex- 
amination: 

"Q.  Do  you  remember  an  occasion  when  she 
kept  out  something  like  $80  on  a  check  for  an 
account  of  J.  D.  Emery  at  Glen  Elder  that  he 
owed,  and  you  come  down  there  and  had  a  con- 
versation with  her,  or  rather  had  a  conversation 
with  her  over  the  phone,  in  which  you  told  her 
she  had  no  right  to  do  that— that  Mr.  Emery 
had  nothing  to  do  with  it;  that  that  produce 
business  was  your  business?  A.  I  did  not  tell 
her— 

"Counsel  for  Anpellant:  We  object  to  this  as 
not  proper  cross-examination.  We  examined 
Uiis  witness  solely  in  regard  to  conversation 
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with  Mr.   Hetz.     It  is  incompetent,  and  not 
proper  croEs-examination. 
"The  Court:    Sustained." 

No  Issne  liad  t>een  raised  tbat  Mrs.  Emery 
was  a  partner  or  owner  of  the  Ehnery  bosl- 
ness  before  the  formation  of  J.  D.  Emery  & 
Co.  But  whoever  were  also  partners  or  own- 
ers before  J.  D.  Eknery  &  Co.  was  organized, 
or  even  after  its  organization,  the  sole  issue 
of  importance  was  whether  Metz  was  a  part- 
ner after  its  organization,  not  whether  Mrs. 
Emery  was  a  partner,  nor  did  It  matter  who 
else/ were  partners.  There  was  no  sntwtan- 
tial  error  In  excluding  Mrs.  Metz's  testimony. 

[6]  On  the  motion  for  a  new  trial,  the  affi- 
davits of  two  Jurors  were  presented  which 
narrated  an  alleged  incident  in  the  Jury 
room.     In  part,  they  read: 

"That  Juror  J.  M.  SanRcr  repeatedly  stated  in 
the  presence  and  hearing  of  the  other  jurors 
that  he,  the  said  Sanger,  knew  that  the  said 
Jonas  D.  Emery  and  W.  F.  Metz.  defendants, 
were  partners:  that  he  was  a  brother-in-law  of 
McKnieht,  and  that  he  had  talked  with  the  said 
IMck  McKnixht.  who  was  a  witness  in  the  said 
case,  and  that  McKnigbt  had  told  him,  the  said 
Sanger,  that  said  Emery  and  Metz  were  part- 
ners; that  this  affiant  and  the  other  jurors  con- 
sidered said  statements  of  said  Sanger  in  ar- 
riving at  their  findings  and  answers  to  the  ques- 
tions submitted,  and  would  not  have  so  answer- 
ed them  if  Euch  statements  had  not  been  made 
by  said  Sanger,  and  if  they  had  not  relied  upon 
such  statements;  that  prior  to  the  time  of  the 
making  of  said  statements  by  the  said  Sanger 
this  affiant  had  voted  to  answer  tho  question  as 
to  partnership  in  the  negative." 

Plaintift  objected  to  these  affidavits. 

"The  Court:  I  will  overrule  the  objection  for 
the  time  bdng,  and  you  may  present  your  coun- 
ter affidavits. 

"Counsel  for  Plaintiff:  On  this  hearing  the 
plaintiff  presents  the  [counter]  affidavits  of  four 
of  the  jurors  relative  to  the  matter  set  out  in 
the  affidavits  of  I>omino  and  Chapat_,  •  •  • 
and  being  four  of  the  jurors  who  sat  in  the  trial 
of  the  case." 

Plaintiff  renewed  liis  objection: 
"The  Court:  The  objection  is  sustained,  and 
none  of  the  affidavits  of  the  jurors  will  be  re- 
ceived in  evidence,  and  the  court  will  say,  fur- 
ther, that  if  the  affidavits  presented  by  the  de- 
fendant were  competent,  that  the  court  would 
find  t^at  the  weight  of  the  evidence  was  in  fa- 
vor of  the  plaintiff  by  reason  of  his  counter  affi- 
davits." 

This  court  is  of  the  opinion  that  this  was 
a  proper  subject  for  presentation  on  the  mo- 
tion for  a  new  trial.  For  the  Jury  to  consid- 
er independent  facts,  unsifted  as  to  their  ac- 
curacy by  cross-examination,  and  unsupport- 
ed by  the  solemnity  attending  their  presen- 
tation on  oath  before  Judge,  Jury,  parties, 
and  bystanders,  and  without  an  opportunity 
to  contradict  or  explain  them,  can  never  be 
countenanced.  But  the  question  whether 
such  an  episode  transpired  In  the  Jury  room 
bad  to  be  resolved,  as  are  all  other  facts  sub- 
jected to  Judicial  inquiry,  and  the  ruling  by 
which  the  affidavits  were  excluded  followed 
an  examination  of  the  affidavits,  and  the 
ruling  was  coupled  with  a  finding  that  the 
court  would  find  against  the  defendant  on 


the  weight  of  the  evidence.  If  put  to  a  posi- 
tive determination  of  the  matter.  Taken  to- 
gether, there  was  no  more  tlum  a  prelimi- 
nary wrong  ruling,  followed  by  an  unassaila- 
ble result.  Saylors  v.  Crooker,  97  Kan.  624. 
156  Pac.  737,  Syl.  par.  4. 

Touching  the  draft  for  $1,400  deposited 
December  31',  1914,  perhaps  after  banking 
hours,  which  was  credited  on  January  2, 
1915,  January  Ist  being  a  bank  holiday,  noth- 
ing can  l>e  discovered  requiring  discussion. 

[7]  Error  'is  assigned  on  an  instrucUon 
given  to  the  jury  to  the  effect  that,  even 
though  two  persons  are  not  partners,  they 
may  nevertheless  be  subjected  to  liaUUty  as 
such  by  holding  themselves  out  as  sndi  to 
third  parties,  and  by  acts  and  represeota- 
tions  to  that  effect.  There  is  little  room  for 
criticism  of  this  as  an  abstract  statement  of 
the  law,  although  to  perfect  the  liability  It 
would  need  to  be  shown  that  the  third  par- 
ties seeking  to  enforce  it  had  acted  to  their 
detriment  on  account  of  such  holding  out, 
acts,  or  representations.  But  the  Jury  found 
that  there  was  an  actual  partnership,  and 
Metz's  liability  is  based  on  that  fact,  and  not 
on  any  theory  of  estoppel,  founded  on  the 
misleading  of  third  persons  by  his  acts,  rep- 
resentations, or  mere  holding  himself  oat  as 
If  he  were  a  partner.  At  most,  the  Instme- 
tion  was  unnecessary;  but  no  error  can  be 
traced  to  the  giving  of  it  MannCactnrlng 
Co.  V.  Redd,  97  Kan.  1,  S,  154  Pac  25a 

In  a  supplemental  abstract  and  brief,  coun- 
sel for  defendant  direct  our  attention  to  the 
transcript  and  to  the  passlKMks,  and  rdt»ate 
their  contention  that  there  was  no  evidence 
tending  to  show  that  Metz  ratified  the  contin- 
uance of  the  firm's  practice  of  overdiawlnK 
its  account  We  have  not  overlooked  these 
matters  so  urgently  pressed.  But  rotUkatlon 
may  be  shown  by  circumstances,  by  acts,  and 
also  by  continued  inaction.  NottiIng  eon  be 
detected  in  tliis  appeal  which  would 
this  court  in  disturbing  the  Judgmeot. 

Affirmed.    AH  the  Justices  concarrtaK 


(un  Kaa.  aa.  «s> 
JACKSON  T.  KNIGHTS  AND  LAIMCS  OF 
THE  ORIENT  et  aL    (So.  a0O9SJ 

(Supreme  Court  of  Kansas.    Jnly  7.  tSTZ. 
On  Rehearhig,  Oct  12,  1917J 

(ByaaluM  &y  the  Oomrt} 

1.  iNStrRANCK  «=>695— Sebvicks  or  ^—i  *» 
Examiner— Action  fob  Compkksaimk. 

A  judgment  against  a  fraternal  IwMdiJary 
association  for  the  services  of  a  medieal  aami- 
ner  held  to  be  sustained  by  the  evidcaer  imi  tn 
be  free  from  error. 

2.  Appeal  and  Ebbob  €=>843(2)  —  Rktot  — 
Questions  Presented. 

The  situation  held  not  to  require  a  Afiatuu 
as  to  the  validity  of  a  contract  by  vUHi  mttttf 
of  the  liabilities  of  a  fraternal  beneSrsET  aaaii- 
ciation  were  assumed  by  anoth^  corpencaoB.  ta 
consideration  of  the  transfer  of  its  i 
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3.  Insurance  «=»706—MiDaoEB— Effect  of. 

_  The  transfer  of  the  assets  of  a  fraternal  bene- 
ficiary association  to  another  corporation  held 
to  have  been  made  under  circumstances  resulting 
in  a  substantial  merger,  such  as  to  impose  a  lia- 
bility upon  the  new  company  with  respect  to  the 
debts  ot  the  old. 

4.  CoBPOBATioRs  «=»590(3)—Meboeb— Effect 

OF. 

Where  one  corporation  goes  out  of  business 
and  transfers  its  assets  to  another  under  such 
circumstances  tliat  a  practical  merger  resnlts, 
the  liability  of  the  new  company  for  the  debts  of 
the  old  ia  measured,  not  by  the  value  of  the 
total  amount  of  property  it  has  received,  but 
by  the  value  of  the  portion  thereof  to  which 
creditors  of  the  old  company  had  a  right  to  loolc 
for  the  payment  of  their  claims. 

5.  Insubance  €=>698— Mutttal  Benefit  In- 
surance—Fbaiernal  ASSOCIATIO.VS. 

Under  a  statute  authorizing  a  fraternal  ben- 
eficiary association  to  create  a  special  fund  for 
the  payment  of  certificates  issued  to  its  mem- 
bers, and  making  it  unlawful  to  use  any  portion 
thereof  for  expenses,  the  accumulations  of  such 
a  fund  are  exempt  from  application  to  the  claims 
of  general  creditors  of  the  association. 

On  Rehearing. 

6.  Insubance  ®=»699— Mutual  Benefit  In- 
surance—UEiNSURANcE—LiAnii.n  v. 

The  liability  of  a  company  which  attempted 
to  reinsure  the  members  of  a  fraternal  benefi- 
ciary association,  in  an  action  against  it  for  can- 
celing for  nonpayment  of  dues  the  certificate  of 
a  member  to  whom  the  association  was  indebted, 
held  to  depend  upon  whether  t)ie  company  had 
received  from  the  association  any  funds  appli- 
cable to  that  purpose. 

7.  Corporations  €=>591  —  Mcrqeb  —  Debts 
— ^Action — Bubden  of  Pboof. 

In  an  action  to  require  a  corporation  to  pay 
a  debt  of  a  fraternal  beneficiary  association,  be- 
cause of  having  acquired  all  its  assets,  held,  that 
the  burden  of  proof  (subject  to  any  special  cir- 
cumstances by  which  it  might  be  shifted)  is  on 
the  plaintiff  to  show  that  other  than  exempt  as- 
sets were  acquired  by  the  defendant. 

8.  Insubance  ^=699— Mutual  Benefit  In- 
subance—Reinsubance— Liability. 

In  that  situation,  liability  of  the  defendant 
does  not  necessarily  follow  from  the  fact  that 
after  taking  over  the  business  of  the  association 
it  received  dues  from  its  members,  a  part  of 
which,  under  the  association's  by-laws,  would 
have  been  apportioned  to  a  general  fund. 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Wm.  E.  Jackson  against  the 
Knights  and  Ladles  of  the  Orient,  a  corpo- 
ration, and  the  National  Industrial  Insur- 
ance Company,  a  corporation.  From  a  judg- 
ment for  plaintUT,  defendants  appeaL  Af- 
firmed in  part,  and  ia  part  reversed  and  re- 
manded, with  directions. 

W.  A.  S.  Bird  and  Ed.  D.  McKeever,  both 
of  Topeka,  for  appellants.  Hazen  &  Page,  of 
Topeka,  for  appellee. 

MASON,  J.  William  R  Jackson  was  the 
medical  director  of  the  Knights  and  Ladies 
of  the  Orient,  a  fraternal  benefldary  society 
Incorporated  under  the  laws  of  Kansas.  He 
brought  an  action  against  the  society  for  an 
amount  alleged  to  be  due  him  for  services 
in  that  capacity,  Joining  as  a  defendant  an- 


other Kansas  corporation,  the  National  In- 
dustrial Insurance  Company,  which  he  as- 
serts became  liable  for  the  payment  of  his 
claim  through  its  having  become  the  virtual 
successor  of  the  other  organization.  He  re- 
covered a  Judgment  against  both  defendants, 
and  they  appeaL 

[1]  1.  The  plaintiffs  case  is  based  upon  a 
charge  of  60  cents  for  each  medical  examina- 
tion made  by  him,  and  25  cents  for  each  ap- 
proval of  an  application.  His  claim  against 
the  original  company  is  disputed  upon  the 
ground  that  he  had  not  performed  bis  official 
duties ;  that  he  had  not  made  the  number  of 
examinations  and  approvals  shown  by  his 
statement;  that  a  part  of  them  were  made 
after  his  services  had  been  dispensed  with; 
and  that  a  compromise  and  settlement  had 
been  elfected.  A  question  was  also  Involved 
of  the  cancellation  of  a  credit  of  $300',  which 
had  been  made  on  the  account  by  reason  of 
beneficiary  certificates  issued  for  the  plain- 
tiff, but  which  according  to  his  contention 
were  afterwards  repudiated.  On  each  of 
these  issues  we  think  the  evidence  must  be 
regarded  as  sufficient  to  support  the  Qndings 
for  the  plaintiff  implied  by  the  general  verdict. 
A  special  question  was  submitted  to  the  Jury 
requiring  them  to  state  the  number  of  examl-, 
nations  and  approvals  the  plaintiff  had  made 
up  to  the  date  at  which  it  was  asserted  that 
his  otttcial  duties  had  ceased.  They  at  first 
answered  that  the  evidence  did  not  show, 
but  upon  being  given  opportunity  for  further 
consideration  they  Inserted  figures  mentioned 
In  their  presence  by  the  plaintiff's  attorney. 
Complaint  is  made  of  this  proceeding.  In- 
asmuch as  the  Jury  manifestly  gave  full  be- 
lief to  the  plaintiff's  entire  version  of  his 
relations  with  the  society,  the  question  re- 
garding the  amount  of  work  done  by  a  par- 
ticular time  was  not  vital  in  itself;  and  we 
do  not  tlilnk  the  record  shows  that  the  verdict 
was  reached  without  fair  consideration,  al- 
though the  account  was  so  involved  that 
some  confusion  was  natural. 

Complaint  is  also  made  of  the  instructions 
given  and  refused,  and  of  a  number  of  oth- 
er rulings.  We  do  not,  however,  find  any 
ground  for  reversing  the  Judgment  so  far  as 
it  depends  upon  the  liability  of  the  Orient 
society,  and  the  questlona  presented  relating 
to  that  phase  of  the  case  are  not  thought  to 
require  further  discussion. 

[2]  2.  The  trial  court  in  effect  Instructed 
the  Jury  that  if  the  plaintiff  had  established 
his  claim  against  the  Orient  society,  the  in- 
dustrial company  was  also  liable.  This  in- 
struction was  based  upon  the  fact  that  it 
was  shown  beyond  controversy  that  the  for- 
mer corporation  had  ceased  to  do  business, 
and  that  the  latter  had  acquired  all  of  Its  as- 
sets. A  written  contract  between  the  two 
companies  was  executed  on  December  31, 
1912,  and  was  approved  by  the  state  superin- 
tendent of  insurance  on  January  30,   lOl,"}. 
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By  Its  terms  the  Industrial  Company,  In  con- 
sideration of  the  transfer  to  it  of  all  the  as- 
sets, rights,  and  privileges  of  the  Orient  so- 
dety,  expressly  assumed  all  the  liabilities  of 
the  latter  organization  upon  its  outstanding 
beneficiary  certificates,  but  none  other.  Pri- 
or to  1913  two  fraternal  beneficiary  associa- 
tions had  no  power  to  consolidate,  nor  could 
one  of  them  assume  liability  for  death  claims 
which  had  already  accrued  against  another. 
Bankers'  Union  v.  Crawford,  67  Kan.  449, 
73  Pac.  79,  100  Am.  St.  Rep.  465.  On  the 
Ist  of  March  In  that  year  a  new  act  took  ef- 
fect which  authorized  consolidation  or  rein- 
surance between  such  associations,  oue  sec- 
tion of  it  undertaking  to  legalize  any  con- 
tracts of  that  character  which  had  previously 
been  made  with  the  consent  of  the  superin- 
tendent of  insurance.  Gen.  Stat.  1915,  {( 
5418-5421.  The  Industrial  Company,  how- 
ever, is  not  a  fraternal  beneficiary  associa- 
tion as  defined  by  the  statute  (Gen.  Stat. 
1915,  i  5401),  but  is  a  corporation  for  profit, 
so  that  the  act  of  1913  seems  not  to  affect 
the  matter,  and  the  decision  cited  is  not  ex- 
plicitly in  point  The  validity  of  the  con- 
tract need  not  be  passed  upon. 

[31  3.  The  parties  to  the  contract  have  act- 
ed upon  it  and  make  no  challenge  of  its  le- 
gality. Whether  or  not  it  is  in  all  respects 
legal,  under  its  operation  the  Orient  society 
has  practically  ceased  to  exist,  and  the  In- 
dustrial Company  has  acquired  all  of  its 
assets,  rights;  and  privileges.  The  situation 
amounts  to  a  substantial  merger  onder  such 
circumstances  as  to  charge  the  going  corpo- 
ration to  a  certain  extent  with  the  liabilities 
of  that  which  it  In  a  way  replaces.  Altoona 
V.  Richardson,  81  Kan.  717,  106  Pac.  1025,  26 
U  R.  A.  (N.  S.)  651 ;  Ledbetter  v.  Oil  Co.,  96 
Kan.  eaa,  152  Pac.  763;  note,  32  L.  B.  A. 
(N.  S.)  616. 

[4]  4.  But  the  ground  upon  which  such 
successorship  of  liability  is  based  is  that  the 
old  company  has  parted  with  all  its  property, 
constituting  the  only  fund  to  which  its  cred- 
itors can  look  for  the  payment  of  their  claims, 
receiving  nothing  in  return  that  is  available 
for  tliat  purpose,  and  therefore  the  new  com- 
pany is  deemed  to  take  the  assets,  not  by  the 
clear  title  that  would  pass  to  a  purchaser  in 
good  faith,  but  charged  with  a  virtual  lien 
for  the  protection  of  claimants  whose  secu- 
rity has  otherwise  been  lost  through  the  trans- 
action in  which  it  has  participated,  and  of 
which  it  is  the  beneficiary.  It  follows  that 
the  liability  of  the  successor  company  is 
measured,  not  by  the  total  amount  of  prop- 
erty it  has  received,  but  by  the  value  of  the 
portion  thereof  to  which  :redltors  of  the  old 
company  had  a  right  to  look  for  the  pay- 
ment of  their  demands.  Here  there  was  some 
evidence  that  the  only  assets  of  the  Orient 
society  which  the  Industrial  C!ompany  re- 
ceived consisted  of  the  beneficiary  fund, 
which  had  been  set  apart  for  the  payment 
of  certificates  issued  to  members,  as  losses 


should  occur.  If,  as  the  defendants  maintain, 
that  fund  was  exempt  from  the  demands  of 
general  creditors  of  the  Orient  society,  the 
question  should  have  been  submitted  to  the 
jury  whether  any  assets  other  than  the  spe- 
cial fund  referred  to  had  been  transferred 
from  one  company  to  the  other,  and  they 
should  have  been  Instructed  that  the  liabil- 
ity of  the  Industrial  Company  was  limited 
to  the  value  of  the  nonexempt  property  it  bad 
received.  It  is  therefore  necessary  to  de- 
termine the  soundness  of  the  dalm  of  exemp- 
tion. 

[S]  6.  The  section  of  the  statute  (Gen.  Stat. 
1915,  I  6411)  which  makes  the  money  to  be 
paid  In  benefits — ^the  reserve  or  emergency 
fund  of  the  association — exempt  from  appro- 
priation by  creditors  of  the  beneficiary  prob- 
ably has  no  direct  application  to  the  matter, 
as  it  does  not,  in  terms  at  least,  relate  to 
claims  against  the  association.  In  other  seo- 
tions,  however,  the  creation  of  a  reserve  or 
emergency  fund  is  authorized  (section  6401), 
and  the  use  by  the  ofiScers  of  any  part  of  the 
mortuary  or  emergency  fund  for  expenses  Is 
forbidden  (section  5408).  Tlie  laws  of  the 
Orient  society  provided  for  the  creation  of  a 
beneficiary  fund  to  be  used  only  for  the  pay- 
ment of  death  or  disability  claims,  a  portion 
of  it  to  be  transferred  to  a  reserve  fund  held 
for  the  same  purpose.  Under  such  circum- 
stances it  is  established  by  a  practically  aa- 
brokeu  line  of  authorities  that  the  money  so 
set  apart  to  meet  beneficiary  certificates  be- 
comes a  trust  fund  to  which  general  creditors 
of  the  association  may  not  look  for  the  pay- 
ment of  their  demands.  Nlblack  on  Benefit 
Societies  (2d  Ed.)  {{  126,  309;  7  a  J.  1068; 
note,  6  L.  B.  A  (N.  S.)  235.  We  acc^t  that 
view,  and  as  a  necessary  consequence  hold 
that  in  order  for  the  plaintiff  to  recover 
against  the  Industrial  (Company,  It  was  nec- 
essary for  him  to  show  that  it  had  received 
from  the  Orient  society  assets  other  than  the 
accumulations  of  the  beneficial  and  reserve 
funds,  to  the  amount  of  his  claim. 

The  Judgment  against  the  Orient  society 
Is  affirmed.  The  Judgment  against  the  In- 
dustrial Company  Is  affirmed  so  far  as  It 
constitutes  an  adjudication  that  the  plain- 
tiff has  a  valid  claim  against  the  Orient  so- 
ciety for  the  amount  found  due  him ;  other- 
wise it  is  reversed,  and  the  cause  is  remand- 
ed, with  directions  to  try  the  issue  whether 
any  property  was  acquired  from  the  old  cor- 
poration other  than  such  as  was  beyond  the 
reach  of  Its  general  creditors,  and  to  render 
judgment  In  accordance  with  the  result  of 
that  trial.    All  the  Justices  concurring 

On  Rehearing. 

The  judgment  against  one  of  the  defend- 
ants having  been  reversed,  the  plaintiff  files 
a  petition  asking  a  rehearing  or  a  modifica- 
tion of  the  decision  rendered. 
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[I]  1.  Tbe  plaintiff's  Judgment  against  the 
ECnlghts  and  Ladies  of  the  Orient  was  based 
npon  a  verdict  which  Implied  findings  that  he 
bad  performed  services  for  it  as  a  medical 
officer  for  which  he  was  entllled  to  receive 
$1,428.75;  that  he  had  received  $100  in  cash 
and  $300  by  being  credited  with  the  dues  of 
himself  and  a  relative,  upon  their  benefldary 
certificates,  up  to  December  31,  1912;  that  it 
had  been  agreed  by  the  Orient  company  that 
as  such  dues  accrued  thereafter  they  should 
likewise  be  charged  against  his  claim  for 
services;  that  at  the  date  named  the  Indus- 
trial Insurance  Company  acquired  all  the  as- 
sets of  the  Orient  company,  and  undertook 
to  assume  liability  to  the  holders  of  Its  ben- 
eficiary certificates,  but  afterwards  canceled 
the  certificates  carried  by  the  plaintiff  by  rea- 
son of  the  nonpayment  of  dues.  His  recovery 
against  the  Orient  company,  apart  from  In- 
terest, was  for  $1,327.75,  being  equal  to  the 
total  amount  of  his  original  claim,  less  only 
the  $100  cash  payment.  In  other  words,  he  was 
allowed  to  recover  from  the  Orient  company 
the  full  amount  he-had  paid  It  as  dues — $300. 
This  allowance  was  permissible  according  to 
the  authorities,  on  the  theory  of  a  rescission 
of  the  contract  of  Insurance  (29  Cyc.  103, 101), 
and  In  eftect  amounted  to  a  setting  aside  of 
the  credit  of  $300  on  his  account  for  services. 
He  maintains  that,  so  far  as  concerns  this 
part  of  his  claim,  the  liability  of  the  Indus- 
trial Company  Is  primary;  that  It  results 
from  Its  own  conduct,  and  not  from  Its  suc- 
ceeding to  the  debts  of  the  Orient  company ; 
that  this  part  of  his  action  Is  practically  an 
Independent  one  for  damages,  and  therefore 
that  he  should  be  allowed  that  much  of  a 
recovery  against  the  Industrial  Company,  re- 
gardless of  whether  or  not  It  received  any 
of  the  general  fund  of  the  Orient  company. 

We  do  not  think  the  contention  well  found- 
ed. The  cause  of  action  against  the  Indus- 
trial Company  with  respect  to  the  $300,  as 
shown  by  the  petition,  is  based  upon  the  re- 
fusal of  that  company  to  pay  his  assessments 
out  of  funds  applicable  to  that  purpose  which 
It  had  received  from  the  Orient  company,  if 
the  Industrial  Company  had  received  from 
the  Orient  company  no  assets  excepting  mon- 
ey belonging  to  the  mortuary  and  beneficiary 
funds,  It  had  nothing  to  apply  to  the  plaln- 
tUTs  dues,  and  committed  no  wrong  In  can- 
celing his  certificates  for  nonpayment,  for  we 
do  not  understand  that  there  Is  any  conten- 
tion that  the  Industrial  Company  became 
liable  to  the  plalntlfT  upon  any  agreement  on 
Its  part  to  carry  out  the  contracts  of  the 
Orient  company.  The  plaintiff's  right  to  re- 
cover against  the  Industrial  Company  upon 
this  part  of  his  Judgment  against  the  Orient 
company,  as  well  as  upon  the  rest  of  It,  de- 
pends uijon  whether  there  was  a  transfer  of 
any  funds  other  than  those  which  were  ex- 
empt fiom  the  demands  of  general  creditors. 

[7]  2.  Ilie  Jury  found  that  about  $3,000  In 


money  and  about  $5,000  In  securities  were 
turned  over  by  the  Orient  ccnnpany  to  the 
Industrial  Company.  In  response  to  a  ques- 
tion as  to  how  mudb  of  the  assets  so  trans- 
ferred were  beneficiary  or  mortuary  funds 
and  how  much  belonged  to  the  general  fund, 
If  any,  they  answered: 

"Owing  to  the  unbuaineaslike  manner  in  which 
the  affairs  of  the  order  were  conducted,  it  is  im- 
possible for  us  to  say  how  these  assets  were 
distributed." 

The  plaintiff  urges  that,  In  view  of  the  lat- 
ter finding,  upon  the  principle  that  exempt 
property  loses  its  character  as  such  when  It 
is  BO  commingled  with  nonexempt  property 
that  Its  Identity  cannot  be  determined,  all 
the  assets  transferred  should  be  treated  as  a 
part  of  the  general  fund,  or  at  all  events  that 
upon  a  further  trial  the  burden  of  showing 
that  none  of  it  belonged  to  the  beneficiary 
and  reserve  funds  should  be  cast  upon  the  de- 
fendant It  was  shown  that  the  Orient  com- 
pany maintained  three  funds,  the  beneficiary 
fund  and  the  reserve  fund,  from  which  losses 
were  to  t>e  paid,  and  the  general  fund,  from 
which  current  expenses  were  to  be  met  It 
was  not  necessary  that  the  precise  amount 
In  each  at  the  time  of  the  transfer  should  be 
ascertained.  The  question  was  as  to  the 
state  of  the  general  fund.  One  witness  testi- 
fied that  It  was  entirely  exhausted ;  another 
that  It  contained  from  $500  to  $1,000.  The 
Jury's  answer  did  not  amount  to  a  finding 
that  they  were  unable  to  decide  whether 
there  was  anything  in  that  fund,  and  the  find 
Ing  was  not  aided  by  the  general  verdict 
since  no  Instructions  were  given  relating  to 
the  matter.  To  establish  liability  on  the  part 
of  the  Industrial  Company,  as  a  part  of  his 
case,  we  deem  It  Incnmlbent  on  the  plaintiff 
to  show  that  It  received  assets  from  the 
Orient  company,  other  than  the  beneficiary 
and  reserve  funds.  This  does  not  imply 
that  a  prima  facie  case  may  not  be  made  out 
by  circumstantial  evidence,  or  that  the  plain- 
tiff Is  to  be  denied  the  benefit  of  the  rule  re- 
garding the  commingling  of  assets.  Such 
matters  must  necessarily  be  determined  by 
the  trial  court  as  they  may  arise. 

[S]  3.  The  plaintiff  criticizes  the  statement 
in  the  original  opinion  that  the  arrangement 
between  the  two  companies  amounted  to  a 
"substantial  merger,"  as  Implying  that  the 
contract  between  them  was  valid.  It  was  not 
so  Intended.  What  was  meant  was  that  the 
relation  between  the  conpanies  was  such  that 
the  Industrial  Company  was  liable  for  the 
Indebtedness  of  the  Orient  company  to  the  ex- 
tent of  any  nonexempt  assets  it  had  received. 
The  plaintiff  argues  that  the  contract  was 
void  and  that  the  liaiblllty  of  the  Industrial 
Company  is  measured,  not  only  by  the  non- 
exempt  assets  it  received  at  the  time,  but  by 
the  proportion  of  dues  afterwards  received 
from  members  of  the  Orient  company  which 
by  the  rules  of  that  company  would  have  been 
turned  Into  its  general  fund.  Whether  or  not 
the  contract  was  In  all  respects  valid.  It  was 
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not  coDtrolled  by  the  rale  applied  in  Bankens' 
Union  V.  Crawford,  67  Kan.  449,  73  Pac  T9, 
100  Am.  St  Rep.  465,  which  turned  largely 
on  the  Incapacity  of  one  fraternal  beneficiary 
association  to  obligate  Itself  fior  the  payment 
of  certificates  Issued  by  another,  llie  In- 
dustrial Company  was  a  business  corporation, 
and  not  a  fraternal  beneficiary  association. 
Assuming  that  the  contract  was  invalid,  if 
members  of  the  Orient  company  saw  fit  to  ac- 
cept membership  in  the  Industrial  Company 
and  continue  payments  to  it,  we  do  not  think 
that  any  pert  of  the  payments  so  made  would 
necesssarily  be  held  liable  for  existing  debts 
of  the  Orient  company,  however  the  matter 
might  be  affected  by  any  special  equities. 

The  petition  for  a  rehearing  or  for  a  mod- 
IficatlMi  of  the  decision  Is  denied.  All  the 
Justices  concurring. 

(101  Kan.  t6S) 

CANNON  T.  ATCHISON,  T.  ft  8.  F.  RT.  CO. 

(Now  20087.) 

(Supreme  Court  of  Kansas.     July  7,  1917. 

Rehearing  Denied  Oct.  12,  1917.) 

(Syllabus  bf  ihe  Court.) 

1.  Carbiebs  «=>304(1)— Gabriaob  or  Passen- 
GEBS— Duty  or  Cabe. 

In  the  absence  of  any  regalation  forbid- 
ding persons  to  enter  trains  to  assist  a  passen- 
ger, one  who  goes  upon  a  train  for  that  purpose 
has  an  implied  permission  or  license  so  to  do, 
and  the  carrier  owes  him  the  duty  of  ordinary 
care  for  his  protection  where  it  has  notice  of 
his  purpose  and  intention  in  entering  the  train. 

2.  Cakriebs  <8=>320(29)  — Cabbiaoe  of  Pas- 
sen  GEBS— NEOLIOENCE. 

Notwithstanding  a  finding  that  a  passenger 
train  stopped  at  a  station  for  a  period  of  five 
minutes,  it  is  held  that  it  was  for  the  jury  to 
determine  under  all  the  facts  and  circumstances 
whether  one  who  entered  the  train  to  assist  a 
passenger  was  given  a  reasonable  time  to  leave 
the  train  before  it  started. 

3.  Cabriers    i®=534S>— Cabbiaoe   of   Passen- 
gers—Actions— Negligence. 

The  special  findiniis  examined,  and  held  to 
show  that  after  discovering  the  neRligcnce  of  the 
defendant,  the  plaintiff  was  negligent  in  attempt- 
ing in  the  darkness  to  alight  from  the  train 
while  it  was  running  at  eight  miles  an  hour,  and 
therefore  the  defendant  was  entitled  to  judg- 
ment on  the  findings. 

Johnston,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Kingman  <3oiin- 

ty. 

Action  by  Sam  Cannon  against  the  Atchi- 
son, Topeka  &  Santa  V6  Railway  Company. 
From  a  judjjinent  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded,  vi-ith  direc- 
tions. 

W.  R.  Smith,  O.  J.  Wood,  A.  A.  Scott,  and 
Harlow  Hurley,  all  of  Topeka,  for  appellant. 
Walter  &  Conuaughton,  of  Kingman,  for  ap- 
pellee. 

PORTER,  J.  The  action  was  to  recover 
for  Injuries  sustained  by  plaintiff  caused  by 
his  alighting  from  a  passenger  train  while  It 
was  In  motion.     Tbe  petition  alleged  that 


plaintiff,  a  man  past  60  years  of  age,  went  to 
the  station  of  the  defendant  at  Kingman  to 
assist  his  son  and  his  son's  wife  in  taking  the 
train;  that  be  Informed  the  brakeman  of  his 
purpose  in  entering  the  train,  and  that  the 
brakeman  permitted  him  to  enter  with  that 
understanding.  It  alleged  that  defendant, 
well  knowing  that  plaintiff  had  not  had  suffi- 
cient time  to  deposit  the  baggage  and  return, 
started  its  train,  and  that  acting  In  pursu- 
ance of  the  orders  of  the  brakeman  he  at- 
tempted to  alight  and  sustained  the  Injuries 
complained  of;  that  when  he  reached  the 
lower  step  of  the  coach  after  the  train  was  in 
motion  the  brakeman  Informed  him  that  be 
could  alight  with  safety  and  Instructed  him 
how  to  Jump.  It  alleged  that  the  plalntifl 
was  unacquainted  with  the  operation  and 
movement  of  passenger  trains  and  cars  and 
the  consequence  of  alighting  therefrom  while 
they  were  In  motion,  and  that  at  the  time  his 
injury  occurred  he  was  in  the  exercise  of  or- 
dinary care  and  In  pursuance  of  the  Instruc- 
tions given  by  the  brakeman  upon  which  he 
believed  he  could  safely  rely.  Negligence  was 
alleged  because  of  defendant* s  failure  to  have 
its  depot  platform  and  grounds  sufficiently 
lighted,  falling  to  keep  its  passenger  train 
stationary  until  plaintiff  had  time  to  alight, 
and  in  the  willful  failure  to  exercise  ordi- 
nary care  and  stop  the  train  to  allow  him  to 
alight,  and  in  ordering  and  instructing  him 
to  get  off.  Tlie  answer  consisted  of  a  general 
denial  and  a  plea  of  contributory  negligence. 

Tbe  evidence  for  plaintiff  showed  that  he 
followed  his  son  and  daughter-in-law  on  the 
ti'aln,  and  said  to  the  brakeman,  "I  am  Just 
helping  the  kids  on";  that  the  brakeman  did 
not  say  anything,  and  be  went  In.  He  set 
the  baggage  down  and  shook  hands  with  his 
folks,  when  his  daughter-in-law  said,  "Daddy, 
the  train  has  started."    Plaintiff  testified: 

"I  went  out,  and  as  I  went  down  the  steps 
I  took  hold  of  the  upright  rail;  *  •  •  gaw  it 
was  so  dark.  *  *  *  I  just  turned  around  and 
reached  up  with  my  right  hand.  I  was  facing 
south.  •  •  •  The  brakeman  said,  Turn  your 
face  with  tbe  car  and  jump.' " 

His  testimony  was  that  after  getting  down 
on  the  step  he  dianged  his  mind  and  thought 
he  would  go  back.  He  did  not  ask  any  one 
to  stop  the  train.  One  of  plaintiff's  witnesses 
had  assisted  some  other  people  ui)on  tbe  same 
train,  and  after  the  train  started  came  out  on 
the  platform  behind  the  plaintiff.  This  wit- 
ness testified: 

"The  brakeman  was  standing  in  the  vesti- 
bule of  the  coach  ahead.  »  •  •  He  was  fac- 
ing us.  When  Mr.  Cannon  got  to  tlie  vestibule 
he  stepped  down  the  step.  *  •  •  The  brake- 
man  said  to  him,  'My  God,  turn  your  head  the 
other  way  if  you  are  going  to  jump."  Mr.  Can- 
non turned  with  his  face  toward  the  engine. 
That  was  in  the  opposite  direction  from  tbe  way 
he  started  to  get  off." 

The  witness  looked  down  tbe  steps  and 
saw  that  Mr.  Cannon  had  been  hurt  and  in- 
formed the  brakeman. 

The  Jury  found  a  verdict  in  plaintiff's  fa- 
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vor  for  tbe  sum  of  $S00,  and  returned  the  fol- 
lowlitg  special  findings: 

Q.  1.  After  stopping  at  the  station  at  King- 
man, how  long  did  defendant's  train  in  question 
remain  at  snid  station  before  it  started  to  leave 
same?    Ana.  Five  minutes. 

Q.  2.  At  what  rate  of  speed  was  the  train 
moving  at  the  time  plaintiff  got  oS  from  same? 
Ans.  About  eight  miles  per  hour. 

Q.  3.  If  you  find  that  the  negligence  of  the 
defendant  caused  any  injury  to  tie  plaintiff, 
state  in  what  respect  or  respects  the  defendant 
was  thus  negligent.  Ans.  Defendant's  agent 
started  the  train  before  plaintiff  could  leave  the 
car.    Insufficient  liehts  on  platform. 

Q.  4.  If  either  the  plaintiff  or  the  defendant's 
agent  and  employes  had  exercised  ordinary  care 
and  caution  at  ihe  time  and  place  in  question, 
would  the  injurs  to  plaintiff  have  been  avoided? 
Ans.  It  the  plaintiff  and  defendant's  agent  had 
both  exercised  ordinary  care  and  caution,  the 
injurv  to  plaintiff  would  have  been  avoided. 

Q.  5.  If  you  find  for  plaintiff,  what,  if_  any- 
thing, do  von  allow  for  impairment  or  ability  to 
earn  a  livVlihood  in  the  future?    Ans.  NothinR. 

Q.  6.  State  the  exact  cause  of  plaintiff's  fall- 
ing in  petting  off  the  moving  train.  Ans.  By 
getting  off  the  moving  train  on  the  defendant's 
dark  platform.  ,  , 

Q.  7.  If  you  find  that  plaintiff  started  back  in- 
to the  coach  after  he  reached  the  lower  step  on 
the  platform,  when  he  first  started  off,  state 
why  he  started  back  into  the  coach.  Ans. 
Plaintiff  stated  he  thought  the  train  would  be 
stopped. 

Q.  8.  Did  brakeman  Kincaid  order  or  com- 
mand plaintiff  to  leave  the  train,  or  did  he 
merely  advise  him  aa  to  the  safer  method  of 
leaving  the  train  at  the  time?  If  the  brakeman 
did  either,  state  which.    Ans.    Advised  him. 

Q.  9.  Did  the  brakeman  tell  plaintiff,  in  sub- 
stance, that  if  he  was  going  to  jump  face  the 
other  way,  at  a  time  when  the  train  was  run- 
ning at  such  speed  in  the  dark  that  it  was 
clearly  of  great  danger  for  any  one  to  attempt  to 
get  off  the  train?    Ans.  Yes. 

Q.  10.  Did  the  train  arrive  and  depart  from 
the  station  on  or  near  about  schedule  time  on 
the  evening  in  question?    Ans.  Tes. 

The  defendant  moves  for  a  Judgment 
against  the  plaintiff  on  the  special  findings  of 
fact,  which  was  overruled,  and  the  defendant 
appeals. 

The  defendant  insists  the  findings  show 
that  plalntitt  was  afforded  a  reasonable  op- 
portunity In  which  to  alight  from  the  train 
after  his  errand  had  been  accomplished.  This 
Is  based  on  the  finding  that  the  train  stopped 
at  the  station  for  five  minutes.  We  think  it 
cannot  be  said  as  a  matter  of  law  that  reason- 
able time  was  given.  The  question  was  for 
the  jury  to  determine  under  all  the  facts  and 
circumstances  In  evidence.  It  Is  further  in- 
sisted that  the  findings  show  the  train  was 
moving  at  the  rate  of  eight  miles  an  hour 
when  the  plaintiff  attempted  to  jump  off,  that 
he  had  not  asked  the  brakeman's  advice  as  to 
the  dangers  of  Jumping,  and  that  there  Is  a 
special  finding  that  the  brakeman  told  him 
if  he  was  going  to  Jump,  to  face  the  other 
way,  which  'the  evidence  shows  was  good 
advice.  For  these  reasons  it  Is  Insisted  that 
even  If  the- plaintiff  was  not  afforded  a  rea- 
sonable time  to  leave  the  train,  still  that 
could  not  have  been  the  proximate  cause  of 
his  injuries,  but  that  the  injuries  were  oc- 
casioned by  his  own  voluntary  act  in  Jump- 


ing from  the  train  without  any  necessity  for 
his  doing  so,  without  asking  that  the  train  be 
stopped. 

[1]  Among  the  cases  cited  by  defendant  in 
support  of  this  contention  is  Hill  v.  Louis- 
ville &  Nashville  RaUroad  Co.,.  124  Ga.  243, 
52  S.  B.  631.  3  L.  R.  A.  (N.  S.)  432.  In  that 
case  it  was  held  that,  admitting  the  negli- 
gence of  the  railway  company  in  not  affording 
the  plaintiff  a  reasonable  length  of  time  to 
assist  his  relatives  In  boarding  the  train  and 
for  him  to  alight,  the  negligeneo  of  the  com- 
pany In  these  respects  was  not  the  proximate 
cause  of  plaintiff's  Injuries.  In  the  opinion  It 
was  said: 

"He  knew  of  such  prior  negligence  of  the  de- 
fendants, and  had  full  opportunity  to  escape  its 
consequences.  With  such  clear  chance,  he  chose 
not  to  avoid,  but  to  risk,  the  danger  of  alight- 
ing from  the  moving  train."  124  Ua.  247,  52  S. 
E.  651,  3  L.  II.  A.  (N.  S.)  432. 

To  the  same  effect  are  Lucas,  Administra- 
tor, V.  New  Bedford  &  -  Taunton  RaUroad 
Co.,  72  Mass.  04,  66  Am.  Dec.  406;  Morrow 
V.  Railway  Co.,  134  N,  C.  92,  46  S.  K.  12. 
In  the  latter  case  it  was  held  that  the  plain- 
tiff upon  his  own  showing  was  guilty  of  con- 
tributory negligence,  which  was  the  proxi- 
mate cause  of  biS'  Injury.  In  the  opinion  it 
was  said: 

,  "When  be  fonnd  that  the  train  was  in  mo- 
tion and  its  speed  steadily  increasing  he  should 
have  notified  the  conductor  of  his  situation  so 
that  the  train  could  be  stopped,  or  he  should 
have  waited  until  it  reached  the  next  station 
before  he  attempted  to  get  off.  His  failure  to 
do  so  and  his  attempt  to  alight  from  the  train, 
which  was  then  running  at  the  rate  of  three  or 
four  miles  an  hour,  was  such  negligence  on  his 
part  OS  defeats  bis  right  of  recovery.  The 
plaintiff  in  this  respect  is  certainly  not  entitled 
to  any  greater  consideration  than  a  passenger." 
134  N.  C.  97,  98,  46  S.  E.  12,  14. 

Another  case  Is  Coleman  v.  Georgia  Rail- 
road Co.,  84  Oa.  1,  10  S.  K.  49R.  where  It  was 
held  that  one  who  found  himself  In  the  same 
predicament  as  the  plaintiff  In  the  present 
case  must  either  remain  until  he  can  make 
imown  his  wish  to  get  off,  or  take  the  risk  of 
alighting  while  the  train  was  in  motion.  The 
case  of  McDonald  v.  Railroad,  87  Me.  466,  32 
Atl.  1010,  was  a  case  where  a  pas.senger  was 
injured  in  getting  off  a  moving  train  which 
had  carried  him  past  his  station.  While  it 
was  held  to  be  the  obvious  duty  of  the  com- 
pany to  stop  its  train  a  sufilclcnt  length  of 
time  to  give  all  passengers  desiring  to  stop 
there  a  reasonable  opportunity  to  alight  with 
safety,  its  failure  to  do  so,  it  was  held,  does 
not  Justify  a  passenger  in  leaving  a  moving 
train.  In  that  case  the  conductor  suggested 
that  the  passenger  should  Jump  with  the 
train,  and  it  was  held  that  this  showed  plain- 
ly the  Intention  of  the  conductor  not  to  ad- 
vise the  passenger  to  leave  the  train,  but  to 
remind  him  of  the  safest  method  in  doing  so 
if  he  was  resolved  upon  making  the  attempt 
The  case  of  Berry  v.  Louisville  &  N.  R.  R. 
Co.,  109  Ky.  727,  60  S.  W.  689,  where,  as  in 
this  case,  one  of  the  grounds  of  recovery  was 
that  the  platform  was  not  aufiiclently  lighted. 
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is  relied  npon  by  defendant  In  that  case  it 
waa  held  to  be  obvious  that  plaintiff's  inju- 
ries were  not  due  to  sudi  darkness,  but  to 
bis  own  negligence  in  attempting  to  alight 
from  the  moTlng  train  after  it  had  acquired 
considerable  speed ;  and  the  fact  that  It  was 
dark  at  the  time  was  said  to  make  more  evi- 
dent bis  own  negligence  in  attempting  to  get 
off  the  train  under  those  circumstances.       j 

The  general  rule  is  that  in  the  absence  of 
any  regulation  forbidding  persons  to  enter 
trains  to  assist  a  passenger,  one  who  goes  up- 
on a  train  for  that  purpose  has  an  implied 
permission  or  license  so  to  do,  and  that  the 
carrier  owes  him  the  duty  of  ordinary  care 
for  his  protection  where  it  has  notice  of  his 
purpose  and  Intention  in  entering  the  train. 
In  the  abspnce  of  any  such  notice,  either  actu- 
al or  constructive,  the  rule  is  that  the  carrier 
owes  him  no  such  duty,  except  not  to  injure 
him  willfully  or  wantonly.  Note,  46  L.  R.  A. 
(N.  S.)  357;  Kutchins  v.  Penobscot  Bay  & 
River  Steamboat  Co.,  110  Me.  369,  86  Atl.  250. 
and  note  to  same  case,  Ann.  Gas.  1914D,  134, 
citing  cases  in  support  of  the  rule  that  when 
such  an  intention  is  known  to  the  carrier  it  is 
bound  to  exercise  reasonable  care  in  allowing 
such  person  to  alight,  and  in  the  absence  of 
contributory  negligence  on  the  part  of  the 
person  injured,  the  carrier  Is  liable  for  inju- 
ries sustained  by  lilm  when  caused  by  its  fail- 
ure to  exercise  ordinary  care.  See,  also,  4  R. 
cut  503.  Other  cases  are  cited  in  which, 
however,  the  railway  company  did  not  know 
of  the  puri>ose  of  the  plaintiff  in  entering  the 
train,  and  that  It  was  his  intention  to  get  off. 

[2,  S]  Upon  the  strength  of  these  authori- 
ties the  defendant  argues  that  as  a  matter  of 
law  the  special  findings  show  plaintiff  was 
guilty  of  contributory  negligence.  The  find- 
ings show  the  train  was  running  at  eight 
miles  an  hour;  findings  Noa  8  and  9  are  to 
the  effect  that  the  brakeman  "merely  advised 
him  [plaintiff]  as  to  tlie  safer  method  of  leav- 
ing the  train  at  the  time,"  and  told  him  "if 
he  was  going  to  jump,  face  the  other  way," 
and  that  this  was  at  a  time  when  the  train 
was  running  at  such  speed  In  the  darkness  "it 
was  clearly  of  great  danger  for  any  one  to 
attempt  to  get  off  the  train." 

Finding  No.  4  reads: 

"Q.  4.  If  cither  the  plaintiff  or  the  defendant's 
agent  and  employte  had  exercised  ordinary  care 
and  caution  at  the  time  and  place  in  question, 
would  the  injury  to  plaintiff  have  been  avoided? 
Ans.  It  the  plaintiff  and  defendant's  agent  bad 
both  exercised  ordinary  care  and  caution,  the 
injury  to  plaintiff  would  have  been  avoided." 

It  is  Insisted  that  the  answer  must  be  con- 
strued as  a  finding  tliat  both  plaintiff  and  de- 
fendant failed  to  exercise  ordinary  care  and 
caution,  and  that  if  they  had,  plaintiff  would 
not  have  been  Injured.  On  the  other  hand, 
the  construction  which  plaintiff  Insists  should 
be  given  to  finding  No.  4  Is  that  the  Jury  in- 
tended to  find  tliat  both  plaintiff  and  defend- 
ant had  not  exercised  ordinary  care,  which 
would  be  true  If  either  one  or  the  other  failed 


in  this  respect,  and  that  the  finding  construed 
so  as  to  uphold.  If  possible,  the  general  ver- 
dict, means  that  both  did  not  exercise  ordina- 
ry care  because  one  failed,  and  that  it  was 
the  defendant  the  jury  meant  had  failed  to 
exercise  ordinary  care,  and  therefore  was  the 
only  one  negligent 

The  failure  to  exercise  ordinary  care  con- 
stitutes negligence.  The  undisputed  facts  a* 
well  as  the  findings  show  that  after  discov- 
ering the  defendant's  negligence  the  plaintiff, 
in  attempting  to  jump  from  the  train  in  the 
darkness  and  while  It  was  running  at  a  dan- 
gerous speed,  failed  to  exercise  ordinary  care. 
We  cannot  construe  the  findings  as  a  whole 
otherwise  than  as  meaning  that  both  plaintiff 
and  defendant  failed  to  exercise  ordinary- 
care,  and  therefore  that  botli  were  negligent 

It  follows  that  defendant's  motion  for 
judgment  on  the  findings  should  have  been 
sastained. 

There  is  a  cross-appeal  in  which  the  plain- 
tiff Insists  It  was  error  to  submit  qaestiOD 
No.  9  over  his  objection.  He  Insists  that  the 
question  could  not  l>e  answered  intelligently 
either  in  the  negative  or  affirmative.  The 
Jury,  however,  seems  to  have  answered  It  In- 
telligently and  in  accordance  with  tlie  testi- 
mony given  bgr  the  plaintiff's  own  witnesses. 
There  was  no  error  in  submitting  the  ques- 
tion. 

The  Judgment  is  reversed,  and  the  canso 
remanded,  with  directions  to  sustain  the  mo- 
tion. 

burjOH.  mason,  WQST,  HARSHAUU 
and  DAWSON,  J  J.,  comcurrtog.  J0HNCTON» 
C.  J.,  dlasentiiig. 

aoi  Kuu  4>3> 
TURNER  T.  STATE  BANK  OF  OTTAWA. 
(Na  21030.) 

(Snpreme  Court  of  Kansas.    Oct  6,  1917.) 

(8titlahu»  by  the  Oowrt.) 

Covenants  9=»100(1)— Brkach— Recovebt. 

A  grantor  conveyed  by  deed  containing  fuD 
covenants  of  warranty  a  strip  of  ground  2  rods 
wide  and  40  rods  long,  described  aa  Eastabrook 
street.  The  land  constituted  a  public  highway, 
by  dedication  of  a  former  owner  and  acceptance 
and  use  by  the  public  Seld,  the  grantee  was 
entitled  to  recover  the  value  of  the  land  in  an 
action  for  breach  of  the  covenants  contained  ii> 
the  deed. 

Appeal  from  District  Court,  Franklin 
County. 

Action  by  Josie  Turner  against  the  Stat» 
Bank  of  Ottawa.  Judgment  for  plaintiff, 
and  defendant  appeals.    A£Qrmed. 

W.  S.  Jenks,  of  Ottawa,  for  appellant 
Page  &  Oakes,  of  Ottawa,  for  appellee. 

BURCH,  J.  The  action  was  one  for  bread> 
of  the  covenants  contained  In  a  warranty 
deed.  The  plaintiff  recovered,  and  the  de- 
fendant appeals. 

The  deed  undertook  to  conveiy  a  strip  ot 
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land  2  rods  wide  and  40  rods  loag,  described 
as  £}a8tabrook  street  The  plaintiff  claimed 
the  land  was  a  public  highway,  and  that  it 
became  sncb  by  dedicaticm  of  Samuel  H. 
Bastabrook,  the  former  owner,  and  accept- 
ance and  use  by  the  public.  The  court  made 
very  full  nndings  of  fact,  which  the  evidence 
sustains.  It  wonld  not  make  the  world  any 
safer  for  democracy  to  print  the  findings  of 
fact,  or  to  print  and  debate  the  evidence. 
The  evidence  and  the  findings  are  sufficient 
to  warrant  the  Inference  of  dedication.  In 
the  findings  the  court  noted  the  opinion  of 
Samuel  H.  Eastabrook's  son,  expressed  at  the 
trial,  that  Samu^  H.  Eiastabrook  Intended 
the  strip  of  ground  as  a  private  way.  This 
court  is  not  permitted  to  choose  between  the 
opinion  of  the  witness  and  the  opinion  of  the 
trial  court  If  choice  were  permitted,  the 
opinion  of  the  trial  court  would  be  pre- 
ferred. 

The  defendant  argues  that  the  highway 
was  not  an  incumbrance  within  the  meaning 
of  the  covenant  of  the  deed  relating  to  In- 
cumbrances. The  casjs  of  Ireton  v.  Thomas, 
84  Kan.  70,  113  Pac.  306,  is  cited,  in  which 
It  was  held  that  a  levee  across  a  tract  of 
land  did  not  constitute  a  breach  of  the  cove- 
nant against  incumbrances  contained  in  a 
deed  of  the  land.  In  this  case  the  tract  con- 
veyed was  the  highway.  The  exclusive  right 
of  the  public  in  perpetuity  affected  the  title, 
s^sin,  aod  right  to  convey  of  the  grantor, 
and  affected  the  quiet  enjoyment  of  the  gran- 
tee. Consequently  there  was  no  room  for  the 
Implication  indulged  in  the  Ireton  Case  that 
the  parties  to  the  deed  took  into  considera- 
tion the  visible  fact  of  the  highway,  fixed 
the  price  accordingly,  and  considered  the 
covenants  of  the  deed  as  not  applying  to  the 
existence  of  the  highway. 

The  court  found  the  value  of  the  land  to 
be  1300,  and  assessed  the  plaintiff's  damages 
accordingly.  Under  the  circumstances  wbi<^ 
have  been  stated,  the  plaintiff,  for  all  practi- 
cal and  beneficial  purposes,  loses  the  land. 
The  possibility  of  a  reversion  Is  too  remote 
to  be  considered  of  value,  and  the  defendant 
suffered  no  prejudice  on  accoimt  of  the  meas- 
nre  of  damages  applied. 

The  judgment  of  the  district  court  is  affirm- 
ed.   All  the  Justices  concurring. 


(101  Kan.  562) 
BTRON  STATE  BANK  v.  CREEK  et  aL 
(No.  21093.) 

(Supreme  Court  of  Kansas.    Oct  6,  1917.) 

(Byllabiu  Iv  the  Court.) 

1.  CBBDrroRs'  Strrr  ®=>39(1)  —  Pbocbkdiros 
IN  Aid  of  Execution— Sufficiknct  of  Pe- 
TirroN — Statute. 
The  petition  involved  herein  examined,  and 
held  to  state  a  cause  of  action  as  against  the  de- 
fendant banlc 


(Additional  8vll<ii*i*  ty  BXtorial  Staff.) 

2.  CaanrroBS'  Suit  Q=3l6  —  Proceedinqs  ik 
Aid  or  Execution— Fobual  Execution. 
Where  the  petition  stated  a  cause  of  action 
in  proceedings  m  aid  of  execution  within  Gen. 
St  1915,  {  7426  (Code  Civ.  Proc.  {  522),  the  for- 
mality of  a  useless  execution  was  not  essential. 

Appeal  from  District  Court,  Harper 
County. 

Action  by  the  Byron  State  Bank  against 
Richard  Creek,  with  garnishment  against  the 
First  National  Bank  of  Anthony.  From  an 
order  sustaining  the  garnishee's  demurrer  to 
the  petition,  plaintiff  appeals.  Order  re- 
versed, and  cause  remanded. 

H.  C.  Klrkendall,  of  Cherokee,  Okl.,  and 
Myrtle  Toungberg  and  E.  C.  Wilcox,  both  of 
Anthony,  for  appellant  Donald  Muir,  of  An- 
thony, for  appellees. 

WB>ST,  J.  Plaintiff  appeals  from  an  order 
sustaining  the  defendant  bank's  demurrer  to 
its  petition,  "for  want  of  facts." 

[1]  In  substance  the  charge  was  that  the 
plaintiff  brought  two  separate  actions  before 
a  Justice  of  the  peace,  one  against  two  broth- 
ers as  partners,  and  the  other  against  one  of 
them  individually,  and  recovered  judgment 
against  the  partnership  for  $64.10,  and  one 
against  the  brother  singly  for  $103,  and  an- 
other for  $38.80,  each  with  interest  and  costs; 
that  the  defendant  was  summoned  as  gar- 
nishee in  the  actions  and  answered  that  it 
had  to  the  credit  of  the  firm  $307.69,  but  noth- 
ing belonging  to  the  brother  individually; 
that  the  bank  had  been  ordered  by  the  jus- 
tice to  hold  this  fund  tecDi>orarily  and  later 
pay  into  court  sufficient  to  pay  the  judgment 
against  the  partnership.  The  petition  further 
alleged  that  in  fact  this  brother  was  owner 
of  the  $307.69  or  a  major  portion  thereof, 
the  other  partner  being  merely  nominal  with 
no  substantial  interest  in  the  fund  which  was 
kept  in  the  name  of  the  firm  for  the  purimse 
of  keeping  the  creditors  of  the  one  against 
whom  the  judgment  was  rendered  from  ai>> 
proprlating  it  by  garnishment  process;  that 
this  brother  was  wholly  insolvent  had  no 
property  in  the  jurisdiction  of  the  court  or 
elsewhere  on  which  execution  could  be  levied ; 
that  the  plaintiff  conld  not  appropriate  the 
fund  on  deposit  by  garnishment  or  other  legal 
process,  and  had  no  adequate  remedy  at  law ' 
by  which  it  could  collect  out  of  such  fund  or 
in  any  other  manner  its  judgment  against 
the  individual  judgment  creditor.  Other 
creditors  of  the  firm  who  had  garnished  were 
made  defendants. 

If,  as  a  matter  of  fact  the  fund  to  the 
credit  of  the  firm  actually  belongs  to  the  In- 
dividual judgment  creditor  and  Is  kept  cov- 
ered as  alleged  in  the  petition,  no  way  is  sug- 
gested by  which  it  could  be  reached  by  gar- 
nishment process  in  justice  court  and  the  pe- 
tition on  its  face  discloses  a  right  on  the  part 
of  the  plaintiff  to  proceed  in  the  way  and  for 
the  purpose  attempted.    Ludes  v.  Hood,  29 
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Kan.  48;  Houghton  ▼.  Axelsson,  64  Kan.  274, 
67  Pac.  825;  Gen.  Stat.  191S,  {  7426  (Code 
dv.  Proc.  S  522);  12  Oya  38. 

[2]  The  formality  of  a  useless  execution 
was  not  essential.  Taylor  v.  Stone  &  Lime 
Co.,  38  Kan.  &47,  16  Pac.  751. 

The  order  sustaining  the  demurrer  of  the 
defendant  bank  is  reversed,  and  the  cause 
remanded  for  further  proceedings.  All  the 
Justices  concurring. 

(101  Kan.  372) 

LARGE  T.  SCHAFF.  (No.  20979.) 

(Supreme  Court  of  KaDsaa.     Jul;  7,  1917. 

Rehearing  Denied  Oct.  12,  1917.) 

(Svllabui  bti  the  Court.) 

Carriers  <©=»318(2)— Injtjbt  to  Passkngee— 

Negligence. 
Plainti£f  was  the  purchaser  of  a  railway  tick- 
et, anil  was  waiting  on  a  railway  platform  for 
his  train  due  in  half  an  hour.  He  was  injured 
by  a  trunk  which  Ml  from  the  top  of  a  ba!;gase 
waenn  while  the  wagon  was  turning  from  the 
public  street,  across  a  drain  at  the  street  side, 
into  the  railway  company's  private  driveway 
alongside  its  platform.  Plaintiff  sued  the  rail- 
way company  charging  negligence  in  that  it 
knew  that  trunks  'had  fallen  in  like  manner 
theretofore,  and  that  it  had  failed  to  erect  some 
protective  barricade  against  such  falling  trunks, 
and  failed  to  warn  the  plaintiff  that  trunks  were 
liable  to  fall  from  baggage  wagons  upon  that 
corner  of  the  platform.  The  owner  and  driver 
of  the  baggage  wagon  was  not  in  the  service  of 
the  railway  company.  The  existence  of  the 
drain  at  the  side  of  the  street  at  the  entrance  to 
the  railway  company's  driveway  was  not  the 
fault  of  the  railway  company.  Held,  that  the 
relation  of  the  railway  company  to  the  accident 
and  the  negligence  charged  against  it  were  alto- 
gether too  remote;  that  the  railway  company 
was  not  the  wrongdoer  responsible  for  the  plain- 
tilt's  injuries;  and  that  the  demurrer  to  plain- 
tiSTs  petition  was  properly  sustained. 

Porter,  J.,  dissenting. 

Appeal  from  District  Court,  Bourbon 
4  bounty. 

Action  by  London  Large  against  C.  E. 
Schaff,  receiver,  etc.  Demurrer  to  petition 
sustained,  and  plaintiff  appeals.    Affirmed. 

W.  P.  Dlllard,  Hubert  I^rdner,  and  Harry 
Warren,  all  of  Ft  Scott,  for  appellant.  J.  H. 
Crlder,  of  Ft  Scott,  and  W.  W.  Brown  and 
J.  W.  Reld,  both  of  Parsons,  for  appellee. 

DAWSON,  J.  The  plaintlfT  brought  this  ac- 
tion for  Injuries  sustained  on  the  defendant's 
railway  platform  by  being  hit  by  a  trunk 
which  fell  from  the  top  of  a  baggage  transfer 
wagon.  The  plalntlflT  had  come  to  defend- 
ant's depot  at  Ft.  Scott  about  midday,  and 
had  purchased  a  ticket  for  Chetopa,  and  he 
was  waiting  on  the  platform  for  his  train 
which  was  due  In  about  half  an  hour.  A 
public  street  skirted  the  railway  platform  In 
the  east,  and  south  of  the  platform  was  a 
private  driveway  belonging  to  the  railway 
company,  which  was  used  by  persons  deliver- 
ing baggage  at  defendant's  depot.  By  the 
side  of  the  street  and  at  the  entrance  to  the 


driveway  was  a  drain  or  deprestlon.  It  was 
this  depression  which  caused  the  trunk  to 
fall  off  the  baggage  wagon.  The  wagon  be- 
longed to  the  owner  of  an  Independent  bag- 
gage transfer  business  who  was  accustomed 
to  deliver  trunks  thereabout  It  was  alleged 
that  theretofore  trunks  had  been  Justled  off 
baggage  wagons  In  the  same  manner  while 
crossing  this  depression. 

"Plaintiff  further  alleges:  That  he  received 
said  injuries  above  described  by  reason  of  and 
on  account  of  the  negligence  of  said  defendant 
and  his  servants  and  employes  who  were  looking 
after  and  taking  care  of  said  station  and  said 
station  platform,  in  carelessly  and  negligently 
failing  to  put  proper  protection  at  said  place,  as 
theretofore  trunks  had  fallen  from  the  wagons 
belonging  to  said  bsggage  line,  and  other  baggage 
lines,  at  the  same  place,  and  said  defendant  and 
his  employes  knew  of  this  fact,  or  should  have 
known  of  said  fact,  and  by  the  exercise  of  ordi- 
nary care  and  prudence  should  have  known  of 
the  danger  said  plaintiff  was  in  by  standing  at 
said  place  on  said  platform.  That  said  plaintiff 
was  not  aware  of  and  did  not  know  of  the  dan- 
ger he  was  in  at  said  time.  Defendant  knew  that 
the  platform  at  said  place  was  used  by  passen- 
gers and  should  have  kept  it  safe  for  their  use. 
That  the  private  roadway  belonging  to  said  de- 
fendant at  said  place  was  only  about  ten  feet 
wide,  and  that  persons  driving  a  baggage  wagon, 
as  was  being  driven  at  that  time,  would  have  to 
make  a  short  turn  in  order  to  drive  in  and  opon 
said  private  roadway,  and  that  wagons  so  turn- 
ing loaded  as  aforesaid,  on  account  of  the  nar- 
rowness of  said  road,  and  on  account  of  the  wa- 
ter drain  which  was  there,  would  cause  trunks 
to  be  thrown  from  said  wagon.  That  said  de- 
fendant negligently  failed  in  any  way  to  warn  or 
notify  said  plaintiff  of  the  dangers  surrounding 
said  place  upon  said  platform  and  failed  to  put 
any  warning  signs  in  or  upon  said  platform  to 
warn  said  plaintiff  of  danger  at  said  place. 
Plaintiff  further  alleges  that  there  was  no  ne^- 
gence  on  his  part." 

A  demurrer  to  this  petition  was  sustained. 
Hence  this  appeaL 

The  high  degree  of  responsibility  imposed 
on  railroads  for  the  safety  of  their  passen- 
gers and  patrons  has  often  been  expounded 
by  this  and  other  courts.  Plaintiff's  counsel 
cite  some  extreme  cases  extending  that  re- 
sponsibility nearly  as  far  as  the  present  case, 
but  not  quite  so  extreme.  The  proximate 
cause  of  this  accident  was  the  careless  loading 
of  the  baggage  wagon  and  the  careless  driv- 
ing of  the  baggageman.  The  condition  which 
gave  effect  to  this  negligence  was  the  drain 
or  depression  at  the  edge  of  the  street  at  the 
entrance  to  the  driveway  alongside  the  plat- 
form. It  Is  not  alleged  that  the  railway  com- 
pany was  respon^ble  for  that  depression. 
Presumably  that  drain  or  depression  was 
made,  properly  or  improperly,  by  the  public 
authorities  In  charge  of  the  street  The  rail- 
way company  had  no  control  over  the  loading 
or  driving  of  the  baggage  wagon.  It  had  no 
control  over  the  drain  or  depression  at  the 
side  of  the  street  It  was  not  at  fault  because 
it  had  a  railway  platform  thereat,  nor  did 
reasonable  prudence  require  it  to  construct 
some  sort  of  barricade  to  prevent  trunks  care- 
lessly  loaded   from   falling  on  its  platform 
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from  the  top  of  baggage  wagons  driven  by 
careless  drivers  across  the  drain  or  depres- 
sion negligently  placed  at  the  street  aide  In 
front  of  the  entrance  to  Its  driveway.  At  the 
very  most,  the  railway  only  fuml^edoneof 
the  conditions — a  receptive  one,  upon  which 
the  negligence  of  others  might  operate.  It  fur- 
nished the  platform.  It  Is  urged  that  the  rail- 
way company  should  have  placed  some  warn- 
ing sign  thereabout  To  be  of  any  practical 
value  such  warning  would  need  to  read  some- 
thing like  this: 

"Wamifw.— Patrons  of  this  railway  comnany 
are  warned  that  tmnks  are  Bometimeg  jastlea  on- 
to this  platform  from  the  top  of  carelessly  load- 
ed and  carelessly  driven  baggage  wagons  while 
crossing  the  street  drain  to  enter  our  private 
driveway.    Loolc  out !" 

A  majority  of  the  court  are  of  opinion  that 
it  could  not  be  declared  as  a  matter  of  law 
that  the  railway  company  had  any  such  duty ; 
that  to  countenance  this  cause  of  action 
would  carry  the  railway  coippany's  responsi- 
bility altogether  too  far;  that  the  railway 
company  was  not  the  wrongdoer  whose  neg- 
ligence caused  plalntitTs  injuries;  and  that 
the  railway  company's  relation  to  the  acci- 
dent was  so  extremdy  remote  and  attenuated 
that  it  cannot  be  subjected  to  damages  there- 
for. 

The  judgment  is  affirmed. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
WEST,  and  MARSHALL,  JJ.,  concurring. 
PORTBR,  J„  dissenting. 


(101  Kan.  497) 

ARNDT  et  al.  v.  ARNDT  et  al.  (GRIFFITH, 

Interpleader).     (No.  21042.) 

(Supreme  Court  of  Kansas.    Oct.  6,  1917.) 

(Svllnhui  hv  the  Court.) 

1.  Bastards  «=»13—REcooNmoN— Question 
OF  Fact. 

Whether  an  illegitimate  daughter  has  l>een 
BO  recognized  ss  such  by  her  father  aa  to  con- 
stitute a  general  and  notorious  recognition  of 
that  relation  is  a  question  of  fact.  McLean  v. 
McLean,  d2  Kan.  326,  140  Fac.  847. 

2.  Bastards  €=3«6.—  Recoorition  —  Evi- 
dence. 

In  this  case  it  is  held  that  it  was  not  error 
for  the  trial  court  upon  the  evidence  to  find 
that  the  deceased  did  not  in  his  lifetime  rec- 
ognize the  appellant  as  his  child  either  in  writ- 
ing or  by  general  notorious  recognition  as  pro- 
vided by  section  3&15,  General  Statutes  1015. 

Appeal  from  District  CJourt,  Wilson  County. 

Partition  l^  R  N.  Amdt  and  others 
against  ^d  Arndt  and  others,  in  which  Es- 
tella  Emma  Amdt-Grifiith  filed  an  interven- 
ing petition.  Judgment  for  defendants  on 
the  issues  raised  by  the  intervening  petition 
and  the  intervener  appeals.    Affirmed. 

Smith  h  Brobst,  of  Chanute,  for  appellant. 
P.  O.  Young,  of  Fredonia,  for  appellees. 

PORTER,  J.  S.  T.  Amdt  died  intestate  in 
Wilson  county  in  April,  1915,  the  owner  of 


a  quarter  section  of  land  in  that  county.  He 
left  surviving  him  three  brothers  and  a  num- 
ber of  nephews  and  nieces,  all  nonresidents. 
This  action  In  partition  was  brought  for  the 
purpose  of  dividing  the  land  between  the 
heirs.  While  it  was  pending  the  appellant, 
Estella  Emma  Amdt-Grifflth,  filed  her  inter- 
vening petition,  alleging  that  she  is  a  mar- 
ried woman  living  in  Colorado,  and  that  be- 
fore her  marriage  her  name  was  Estella  Em> 
ma  Amdt ;  that  she  is  a  child  and  daughter 
of  S.  T.  Amdt,  the  deceased,  and  was  born 
near  Cisco,  111.,  in  1880,  and  that  the  deceas- 
ed recognized  her  as  his  clilld ;  that  the  rec- 
ognition was  general  and  notorious  and  made 
to  persons  then  living  in  Wilson  county  In 
Kansas  and  to  various  persons  living  In  and 
near  Cisco,  IlL;  that  bis  admowledgment 
that  she  was  his  child  was  so  notorious  that 
it  became  a  matter  of  conunon  knowledge  In 
the  community  where  he  resided,  and  that 
It  was  generally  understood  by  people  living 
there  that  she  was  his  daughter.  Issues 
were  Joined,  and  the  cause  was  submitted  to 
the  court.  Upon  the  Issues  raised  by  the 
intervening  petition  the  court  found  In  favor 
of  the  defendants  on  the  express  ground  that 
the  deceased,  S.  T.  Amdt,  did  not  in  his  life- 
time recognize  the  appellant  as  his  child, 
either  In  writing  or  by  general  notorious  rec- 
ognition as  provided  by  section  3845,  General 
Statutes  1915. 

[1,  2]  This  Is  purely  a  fact  case.  There 
was  overwhelming  testimony  produced  by  the 
plaintiff  to  show  that  she  was  the  daughter 
of  Lyda  Ruhkls,  then  unmarried,  and  S.  T. 
Arndt,  the  deceased.  At  the  time  she  was 
born  her  mother  was  25  years  of  age  and 
Arndt  was  30  years  of  age.  They  lived  near 
Cisco,  111.,  and  were  both  employed  by  and 
lived  In  the  family  of  a  farmer.  They  were 
frequently  seen  together  in  company,  and 
the  evidence  of  witnesses  who  lived  In  that 
vicinity  at  the  time,  together  with  the  testi- 
mony of  appellant's  mother  and  all  the  cir- 
cumstances, established  beyond  any  quef^tlon 
the  fact  as  to  the  parentage  of  the  appellant 
The  evidence  also  showed  beyond  any  ques- 
tion of  doubt  that  in  the  nelphborhood  where 
the  deceased  resided  from  18S0  until  the  time 
of  his  death  there  was  a  general  rumor  and 
understanding  that  he  was  the  father  of  the 
appellant ;  also  that  there  was  a  general  un- 
derstanding to  the  same  effect  in  the  com* 
munity  in  Illinois  where  the  deceased  for* 
merly  lived.  But  the  testimony  was  very  mea- 
ger as  to  his  recognition  of  the  appellant  as 
his  child,  and  the  finding  of  the  trial  court 
that  there  was  no  general  or  notorious  rec- 
ognition by  him  cannot  be  said  to  be  In 
conflict  with  the  evidence.  The  parentage 
alone  Is  not  sufliclent  to  entitle  an  illegiti- 
mate child  to  share  in  the  father's  estate. 
Under  our  statute  Illegitimates  are  entitled 
to  Inherit  from  the  father  "whenever  they 
have  been  recognized  by  him  as  his  children : 
but  such  recognition  must  have  been  gbueral 
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and  notorious,  or  else  In  writing."  Section 
3845,  Gen.  Stat  1915;  .Record  v.  Ellis,  97 
Kan.  764,  156  Pac.  712,  L.  B.  A.  1916B,  654, 
Ann.  Ob8.  1917G,  822.  The  appellant  had  tbe 
burden  of  proof  on  tbls  Issue. 

"Whether  an  iHegJtimate  son  has  been  so  rec- 
ognized as  such  by  his  father  as  to  constitute  a 
general  and  notorious  recognition  of  that  rela- 
tion is  a  question  of  fact."  Syl.  2,  McLean  v. 
McLean,  92  Kan.  326,  140  Pac.  847. 

No  good  purpose  would  be  served  by  at- 
tempting to  recite  the  testimony.  The  court 
was  not  obliged  to  believe  all  that  every  wit- 
ness said,  and  as  already  observed,  the  tes- 
timony produced  by  appellant  upon  this  is- 
Bue  was  far  from  satisfactory. 

The  Judgment  is  affirmed.  All  tbe  Justices 
concurring. 

(101  Kan.  4»5) 

RUST  V.  RUTHERFORD  et  aL  (No.  21034.) 
(Supreme  Court  of  Kansas.    Oct.  6,  1917.) 

(SylUtbui  iy  th«  Court.) 

1.  Executors  and  ADinNiSTBAToaa  «=a397 — 
Adminibtbator's  Deed  —  Regulabitt  or 
Pbocebdinos — Statute. 

Under  the  statute  (Gen.  St.  1915,  I  4617) 
making  an  administrator's  deed,  executed  by  or- 
der of  the  probate  court,  presumptive  evidence 
that  the  "administrator  in  all  respects  observ- 
ed the  directions  and  complied  with  the  requi- 
sites of  the  law,"  such  a  deed  is  prima  facie 
evidence  that  the  court  made  an  order,  which 
was  complied  with,  requiring  the  givinfi  of  a 
notice  of  the  hearing  of  the  application  for  an 
order  of  sale,  and  that  in  all  respects  the  pro- 
ceedings on  which  the  deed  was  based  were  reg- 
ular. 

2.  Deeds  «=»208(1)— Deuvebt— Sujticienct. 

Evidence  that  the  owner  of  real  estate  sign- 
ed and  acknowledged  a  deed  thereto  purport- 
ing to  talce  effect  at  her  death,  which  she  re- 
tained in  her  possession  for  about  three  years 
and  then,  two  weeks  before  she  died,  gave  to  a 
custodian  with  other  papers,  in  a  sealed  en- 
velope, with  the  request  that  he  put  them  in 
bis  safe,  giving  him  no  other  instructions  and 
no  information  as  to  the  character  of  tbe  con- 
tents of  the  envelope,  does  not  establish  a  de- 
livery of  the  deed. 

Appeal  from  District  Court,  Washington 
County. 

Action  to  quiet  tlUe  by  W.  N.  Rust  against 
Minnie  A.  Rutherford  and  others.  Judgment 
for  plaintur,  and  defendants  appeaL  Af- 
firmed. 

EJdgar  Bennett,  of  Washington,  Kan.,  for 
appellants.  Charles  Smith  and  J.  W.  Rector, 
both  at  Washington,  Kan.,  tor  appellee. 

MASON,  J.  W.  N.  Bust  recovered  a  Judg- 
ment against  Minnie  A.  Rutherford  and  oth- 
ers quieting  his  title  to  several  city  lots,  and 
the  defendants  appeal. 

The  property  was  formerly  owned  by  Sa- 
rah A.  Ayres.  The  defendants  claim  under  a 
deed  to  them  which  was  signed  and  adcnowl- 
edged  by  her,  but  which  the  court  found  had 
never  been  delivered.  The  plaintiff  «lalms 
under  a  deed  from  the  administrator  of  her 
estate.     No  direct  evidence  was  introduced 


showing  that  the  probate  court  had  made  an 
order  respecting  the  notice  to  be  given  of  the 
hearing  of  the  petition  on  whidi  the  order 
for  the  sale  of  the  teal  estate  was  founded. 
The  questions  presented  are:  (1)  Whether 
the  administrator's  deed  is  prima  fade  evi- 
dence of  the  making  of  such  an  order,  and  of 
the  regularity  of  the  proceedings  in  (^er  re- 
spects; and  (2)  whether  the  finding  that  the 
deed  to  the  defendants  had  never  been  deliv- 
ered was  Bui^wrted  by  the  evidence. 

[1]  1.  It  is  held  that  a  deed  made  nnder 
order  of  the  probate  court  is  not  admissible 
in  evidence  without  proof  of  tbe  tacts  on 
which  the  right  to  execute  it  depends,  unless 
the  statute  so  provlde&  Gatton  v.  Tolley,  22 
Kan.  678.  The  statutory  provision  regarding 
the  admission  ot  an  administrator's  deed 
reads: 

"The  deed  of  the  executor  or  administrator, 
made  in  pursuance  of  the  order  of  the  court, 
shall  be  received  in  all  courts  as  presumptive 
evidence  that  the  executor  or  administrator  in 
all  respects  obseiVed  tbe  directions  and  com- 
plied with  the  requisites  of  the  law,  and  shall 
vest  the  title  in  the  purchaser  in  like  manner 
as  if  conveyed  by  the  deceased  in  his  lifetime." 
Gen.  Stat  1915,  ^  4617. 

This  does  not  in  so  many  words  make  the 
deed  Itself  prima  facie  evidence  that  all  re- 
quirements of  the  law  essential  to  its  valid- 
ity have  been  met,  and  this  fact  has  been 
conunented  upon  In  Graden  v.  Mais,  77  Kan. 
702,  95  Pac.  412.  The  deed,  however,  is  made 
presumptive  evidence  that  the  administrator 
has  "in  all  respects  observed  the  directions 
and  complied  with  the  requisites  of  the  law." 
The  law  provides  that  the  administrator 
shall  give  notice  of  the  hearing  of  his  peti- 
tion for  an  order  to  sell  real  estate  tor  such 
time  and  in  such  manner  as  the  court  shall 
require.  Gen.  Stat  1915,  {  4002.  A  presump- 
tion that  the  administrator  in  tbe  proceed- 
ings In  reelect  to  the  issuance  of  the  deed 
has  fully  complied  with  the  requisites  of  the 
law  Implies  that  he  has  given  notice  in  ac- 
cordance with  the  order  of  the  court  with  re- 
spect thereto,  since  that  is  required  by  the 
statute,  and  therefore  also  busies  that  the 
court  has  made  such  an  order.  We  think  a' 
liberal  construction  of  tbe  statute  to  promote 
its  object  (Gen.  Stat  1915,  {  11829)  requirea 
it  to  be  interpreted  as  meaning  that  an  ad- 
ministrator's deed  is  prima  fade  evidence  of 
the  regularity  of  all  the  proceedings  on  which 
it  is  based. 

[2]  2.  In  May,  1908,  Sarah  A.  Ayres  signed 
a  deed  purporting  to  take  effect  at  her  death, 
and  to  convey  the  lots  to  the  defendants, 
which  she  acknowledged  before  the  register 
of  deeds.  She  retained  it  in  her  own  posses- 
sion, however,  until  about  two  weeks  before 
her  death  (in  May,  1911)  when,  according  to 
the  testimony  of  the  person  who  drew  It  for 
her,  who  was  called  as  a  witness  by  the 
plaintiff,  she  left  it  in  his  possession  with 
other  papers  in  a  sealed  envelope,  whidi  site 
asked  him  to  pat  In  his  sate,  giving  no  otfa- 
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er  insttuctlons  whatever,  and  not  Informing 
him  as  to  the  contenta  of  the  envelope.  This 
evidence  was  entirely  consistent  with  the  the- 
ory that  the  deed  was  left  with  the  custo- 
dian merely  for  safe-keeping — that  the  gran- 
tor retained  control  of  It,  and  therefore  that 
there  was  no  delivery  such  as  to  give  It  ef- 
fect EMdence  was  Introduced  by  the  de- 
fendants having  some  tendency  to  the  con- 
trary, but  no  special  flndlngs  were  made,  and 
it  cannot  be  said  that  a  different  conclusion 
from  that  reached  by  the  court  was  required. 
The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


(101  Kan.  4S8) 

inteenationaIj  harvester  CO.  OF 

AMERICA      V4     jFRANKLIK      COUNTY 
HARDWARE  CO.  et  aL     (No.  21029.) 
(Supreme  Court  of  Kansas.    Oct  6,  1817.) 

(SvllahuM  ly  tke  Court.) 

1.  BIU.B  AND  Notes  ®=>103(1)— Feaud— Cok- 
BTBncTivB  Knowleoqb— Offices  of  Oobpo- 

BATION. 

Where  one  assuming  to  have  knowledge  of 
the  facts  induces  the  director  of  a  corporation 
to  sign  a  note  by  false  statements  regarding  its 
business,  a  defense  to  the  note  on  the  ground  of 
such  fraud  is  not  rendered  unavailable  to  the 
signer  by  constructive  knowledge  of  the  com- 
pany's transactions  impotable  to  him  as  one 
of  its  officers. 

2.  Bills  and  Notes  ^=9520  — Fbaud— Byi- 

DERCB. 

Although  one  of  the  persons  alleged  to  have 
been  defrauded  did  not  testify  to  the  making  of 
the  false  statement  relied  upon,  that  omission 
was  stmplied  by  other  testimony,  and  there  was 
room  tor  an  inference  that  he  waa  influenced 
thereby. 

8.  Bills  and  Notes  *i»li03(l)— Fbatjd— Con- 
fSTBUcnvE   Knowledoe-^fficeb   of  COB- 

POBATIOR. 

Where  a  creditor,  for  the  purpose  of  induc- 
ing a  director  to  sign  the  note  of  a  corporation, 
falsely  represented  to  him  that  the  note  was 
secured  by  assets  in  the  hands  of  the  corpora- 
tion sufficient  to  meet  it,  the  fact  that  the  di- 
rector relied  upon  the  statement  without  further 
inquiry  is  not  fatal  to  a  defense  based  on  the 
fraud. 
4.  Trial  9s>260i(9)— <Reque8tedIit8tbuctions 

-;GlVEN   INBTBUCTIONS. 

"Where  the  jury  were  instructed  that  a  re- 
covery on  the  ground  of  fraud  could  be  had  only 
U  certain  statements  bad  been  made,  it  was 
not  error  to  refuse  an  instruction  that  such  a 
recovery  could  not  be  based  on  a  finding  that 
the  statement  was  not  made,  but  that  words 
were  spoken  which  the  person  addressed  believ- 
ed with  good  reason  were  intended  to  be  so  un- 
derstood. 

Appeal  from  District  Court,  Frankllii 
County. 

Action  by  the  International  Harvester 
Company  of  America  against  the  Franklin 
County  Hardware  Company  and  W.  L.  Delano 
and  Mrs.  EUa  Hanna.  Judgment  for  defend- 
ants Delano  and  Hanna,  and  plaintiff  appeals. 
Affirmed. 

Ellis,  Cook  &  Bamett  and  Roy  K.  Dietridi, 
all  of  Kansas  City,  Mo.,  for  appellant  F.  M. 
Harris  and  F.  A.  Waddle,  both  of  Ottawa,  for 
appellees. 


JOHNSTON,  C.  J.  The  International  Har- 
vester Company  brought  an  action  upon  a 
promissory  note  signed  by  the  Franklin  Coun- 
ty Elardware  CMnpany,  a  corporation,  and  by 
several  individuals  who  were  directors  there- 
of. Two  of  the  signers,  W.  'Ii.  Delano  and 
Ella  Hanna,  defended  on  the  ground  that 
their  signatures  had  been  procured  by  fraud. 
Judgment  was  rendered  in  their  favor,  and 
the  plaintiff  appeals. 

The  hardware  company  handled  the  plain- 
tiff's goods  under  a  contract  providing  that 
the  title  should  remain  in  the  plaintiff,  and 
that  sales  should  be  made  only  for  cash,  ex- 
cept in  the  case  of  some  of  the  larger  and 
more  expenidve  implements,  which  might  br 
sold  On  time,  notes  for  the  deferred  payments 
to  be  taken  directly  to  the  plaintiff.  In  Sep 
tember,  1915,  an  agent  of  the  plaintiff  visited 
the  establishment  of  the  hardware  company, 
and  found  that  it  bad  sold  goods  consigned  by 
the  plaintiff  to  the  amount  of  $1,200,  and  had 
no  cash  on  hand  with  which  to  pay  the  plain- 
tiff's claim  therefor.  The  hardware  company 
asked  time  in  which  to  make  payment,  and 
the  plaintiff's  agent  agreed  to  accept  the  com- 
pany's note  payable  January  1,  1916,  pro- 
vided it  should  be  signed  by  four  persons 
whom  he  named,  who  were  directors  of  the 
corporation.  Sudi  a  note  waa  executed,  and 
is  that  sued  upon.  The  appellees,  W.  L.  X>d- 
ano  and  Ella  Hanna,  pleaded  that  their  sig- 
natures were  procured  by  the  false  represen- 
tation, made  to  them  by  the  plaintUTs  agent, 
that  the  hardware  company  had  on  hand  pro- 
ceeds of  sales  of  the  plaintiff's  mercbandiae, 
in  the  form  of  uncollected  notes  and  accounts, 
sufficient  to  meet  the  $1,200  note.  The  plain- 
tiff denied  that  such  representation  had  been 
made.  The  case  was  submitted  to  the  Jury 
under  such  instructions  that  the  verdict  im- 
plied findings  that  the  plalntifTs  agent  made 
the  statement  referred  to,  knowing  it  to  be 
false,  for  the  purpose  of  Inducing  the  appel- 
lees to  sign  the  note,  and  that  they  believed  It 
and  attached  their  signatures  in  reliance 
thereon,  having  no  actual  knowledge  of  the 
business  of  the  hardware  company,  not  hav- 
ing been  actively  engaged  in  its  management 

[1]  The  principal  contention  of  the  appel- 
lant is  that  the  defense  on  which  the  appel- 
lees prevailed  was  not  open  to  them  because, 
being  directors  of  the  hardware  company, 
they  were  ccHicIosively  presumed  to  know  the 
condition  of  its  business,  and  could  not  be 
heard  to  say  that  they  had  been  misled  by 
any  statements  regarding  it  In  some  situa- 
tions the  managing  officer  of  a  corporation  Is 
held  to  be  chargeable  as  a  matter  of  law  with 
knowledge  of  all  its  transactions.  Savings 
Bank  v.  Wulf ekuhler,  19  Kan.  60 ;  Merchants' 
Bank  V.  Rudolf,  5  Neb.  527 ;  Tate,  Treasurer, 
V.  Bates,  118  N.  Q  287,  24  S.  B.  482,  54  Am. 
St  Rep.  719;  7  R.  a  Ll  658. 

This  principle  has  sometimes  been  an- 
nounced in  such  terms  as  to  give  countenance 
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to  the  Idea  that  It  Is  of  univeraal  application. 
Such  expressions  must,  of  course,  be  regarded 
as  made  with  reference  to  the  facts  nnder 
consideration,  without  a  purpose  to  forestall 
the  decision  of  some  question  other  than  that 
Involved,  arising  out  of  different  circumstan- 
ces. This  court  has  held  that  the  presump- 
tion that  a  director  is  familiar  with  all  the 
business  transactions  of  a  corporation  is  not 
applicable  in  all  relations.  National  Bank 
V.  Drake,  28  Kan.  311,  44  Am.  Rep.  646.  And 
it  has  often  been  said  that  the  presumption 
la  not  necessarily  conclnslve.  Proctor  v. 
Baldwin,  82  Ind.  370;  Boddy  v.  Henry,  113 
Iowa,  462,  85  N.  W.  771,  53  L.  R  A.  768; 
Murray  v.  Nelson  Lumber  Oo.,  143  Mass.  250, 
9  N.  E.  634;  Wakeman  v.  Dalley,  51  N.  Y. 
27, 10  Am.  Rep.  551 ;  Converse  v.  Sharpe,  161 
N.  T.  571,  66  N.  EL  6»;  Mason  v.  Moore,  73 
Ohio  St  275,  76  N.  B.  932,  4  L.  R.  A.  (N.  S.) 
587,  4  Ann.  Gas.  240;  Elliott  on  Private  Cor- 
porations (4th  Ed.)  {  516;    10  Oyc.  826. 

In  Snider  v.  McAtee,  165  Mo.  App.  260,  147 
8.  W.  136,  the  court  refused  to  apply  the  pre- 
Bomption  to  defeat  an  action  for  fraud.  One 
form  In  which  the  rule  has  been  stated  is 
that  the  director  Is  chargeable  with  all  mat- 
ters which  it  Is  his  duty  to  know.  21  A.  &  E. 
Encycl.  of  L.  896.  It  may  well  be  doubted 
whether  in  the  situation  here  presented  the 
appellees  owed  any  duty  to  the  plaintiff  to  be 
familiar  with  the  business  of  the  hardware 
company.  But  It  is  not  necessary  to  lay  down 
any  general  rule  as  to  how  the  application  of 
the  principle  of  constructive  notice  is  affected 
by  the  relations  of  the  parties  to  the  contro- 
versy. It  is  sufficient  for  present  purposes  to 
say  that  one  who  has  misled  another  by  a 
fraudulent  misrepresentation  cannot  escape 
the  ordinary  con.sequences  of  his  wrong  by 
showing  that,  although  his  victim  in  fact 
knew  nothing  of  the  matter,  knowledge  was 
to  be .  imputed  to  him  upon  some  legal  theory. 
"The  law  of  constructive  notice  can  never  be 
so  applied  as  to  relieve  a  party  from  responsi- 
bility for  actual  misstatements  and  frauds." 
12  R.  C.  L.  376.  It  was  at  one  time  su^ested 
by  this  court  that  In  view  of  the  statute  pro- 
viding that  the  record  of  a  deed  should  "Im- 
port noUee  to  all  persons  of  the  contents 
thereof,"  and  that  "all  subsequent  purchasers 
•  •  •  shall  be  deemed  to  purchase  with 
notice  [Gen.  Stat.  1915,  §  20691,  It  may  be 
that  a  sub8e<iuent  purchaser  would  not  be 
beard  to  say  that  he  bad  no  notice  of  a  prior 
[recorded]  deed,  or  was  imposed  upon  by  the 
false  representations  of  his  vendor,  as  to  the 
title."  Claggett  v.  Crall,  12  Kan.  393,  397. 
But  when  the  question  arose  In  such  manner 
as  to  require  a  decision  it  .was  held  that  a 
fraudulent  representation,  by  one  assuming  to 
have  personal  knowledge,  that  there  was  no 
incumbrance  on  a  tract  of  land,  Is  actionable, 
notwichstanding  the  record  showed  the  con- 
trary. Carpenter  v.  Wright,  62  Kan.  221,  34 
Pac.  798. 

[2]  The  plaintiff  contends  that  its  demurrer 
to  the  evidence  of  W.  I*  Delano  should  have 


been  sustained  on  the  ground  that  no  atiowDig 
was  made  that  he  had  been  Influenced  at  all 
by  the  alleged  misstatements  of  the  plalntUTs 
agent  Delano  was  82  years  of  age,  and  said 
that  be  did  not  remenber  all  of  the  conversa- 
tion ;  that  he  would  not  have  signed  the  note 
if  he  had  iiot  believed  that  the  hardware  com- 
pany had  notes  and  accounts  arising  from 
the  sale  of  the  plaintUTs  goods  sufficient  to 
meet  it;  that  the  agent  said  the  company 
had  enough  notes  and  accounts  to  pay  it; 
and  that  he  (Pelano)  supposed  the  notes  re- 
ferred to  belonged  to  the  plaintiff;  but  he 
did  not  testify  that  the  agent  said  that  this 
was  the  case.  His  daughter,  however,  who 
seemed  to  be  advising  him  In  the  matter,  tes- 
tified that  the  agent  made  the  statement  re- 
ferred to,  and  we  think  that  there  was  room 
to  Infer  that  Delano's  belief  was  Inflnenoed 
thereby. 

[3]  Complaint  is  made  of  the  refusal  of  an 
instruction  to  the  effect  that  the  appellees 
were  not  entitled  to  relief  on  tlie  ground  of 
fraud  unless  they  exercised  ordinary  pru- 
dence and  care  to  protect  themselves;  that 
if  they  were  In  such  a  situation  that  they 
could  have  readUy  ascertained  the  truth  of 
the  matter  and  made  no  effort  to  do  so,  they 
could  not  recover.  There  Is  a  conflict  of  au- 
thority as  to  the  extent  to  which  the  cre- 
dulity of  the  victim  of  fraud  «H>erate8  to  pro- 
tect the  wrongdoer,  concerning  whlcb  it  has 
been  said: 

"The  policy  of  the  courts  is,  on  the  one  hand, 
to  suppress  fraud,  and,  on  the  other,  not  to  en- 
courage negligence  and  inattention  to  one's  own 
interests.  The  rule  of  law  is  one_  of  policy. 
Is  it  better  to  encourage  negligence  in  the  fool- 
ish, or  fraud  in  the  deceitful?  Either  course 
has  obvious  dangers.  But  judicial  erperience 
exemplifies  that  the  former  is  the  less  objec- 
tionable, and  hampers  less  the  administration 
of  pure  justice.  The  law  is  not  designed  to  pro- 
tect the  vigilant,  or  tolerably  vigilant,  alone, 
although  it  rather  favors  them,  but  is  intended 
as  a  protection  to  even  the  foolishly  credulous, 
as  against  the  machinations  of  the  designedly 
wirked.  The  courts,  however,  are  not  entirely 
in  accord  as  to  the  circumstances  under  which 
fraudulent  representations  may  be  relied  on, 
although  it  cannot  perhaps  be  denied  that  negli- 
gence as  a  defense  in  cases  of  fraud  has  been  in 
danger  of  being  pushed  too  far.  There  would 
seem  to  be  no  doubt  that  while,  in  the  ordinary 
business  transactions  of  life,  men  are  expected 
to  exercise  reasonable  prudence,  and  not  to 
rely  upon  others,  with  whom  they  deal,  to  care 
for  and  protect  their  interests,  this  require- 
ment is  not  to  be  carried  so  far  that  the  law 
shall  ignore  or  protect^  positive,  intentional 
fraud,  auecessfuUy  practiced  upon  the  simple- 
minded  or  unwary.  •  •  •  According  to  some 
decisions,  the  fact  that  a  party  who  does  not 
actually  know  the  representations  to  be  false 
has  means  of  ascertaining  their  truth  or  falsi- 
ty does  not  preclude  him  from  relying  on  such 
representations.  Every  contracting  party,  it 
is  declared,  has  a  ri^ht  to  rely  on  the  express 
statement  of  an  existing  fact,  the  truth  of  which 
is  known  to  the  opposite  party,  and  unknown 
to  him  as  the  basts  of  a  mutual  engagement: 
and  he  is  under  no  obligation  to  investigate  and 
verify  statements,  to  the  truth  of  which  the 
other  party  to  the  contract  with  full  means  of 
knowledge,  has  deliberately  pledged  bis  faith. 
According  to  others  the  party  to  whom  a  repre- 
sentation is  made  must  exercise  reasonable  dili- 
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gence  to  detect  the  truth  or  falsity  thereof 
where  the  parties  stand  on  an  equal  footiop  and 
the  matter  is  equally  open  to  the  inquiries  of 
both  parties."    12  R.  O.  L..  360-1. 

"The  modem  tendency — ^a  wholesome  one — is 
to  restrict  rather  than  extend  the  immunity 
of  one  who  gains  an  advantage  over  another 
by  purpasely  misleading  him."  Epp  v.  Hin- 
ton,  91  Kan.  513.  51»,  138  Pac.  576,  577  (I* 
R.  A.  1915A,  675) ;  14  A.  &  E.  Encycl.  of  L. 
122. 

"The  trend  of  the  decisions  of  the  courts  of 
this  and  other  states  is  towards  the  just  doctrine 
that,  where  a  contract  is  induced  by  false  rep- 
resentations as  to  material  existent  facts,  which 
are  mode  with  the  intent  to  deceive,  and  upon 
which  the  plaintiff  relied,  it  is  no  defense  to  an 
action  for  rescission  or  for  damages  arising 
out  of  the  deceit  that  the  party  to  whom  the 
representations  were  made  might,  with  due  dil- 
igence, have  discovered  their  falsity,  and  that 
he  made  no  searching  inquiry  into  facts." 
Speed  V.  Hollingsworth,  54  Kan.  436,  440,  38 
Pac.  496,  407. 

We  tbinl:  the  present  case  falls  within  the 
rule  which  has  been  thus  stated : 

"If  the  fact  represented  is  one  which  is  sus- 
ceptible of  accurate  linowledge  and  the  apcnkcr 
is  or  may  well  be  presumed  to  be  cognizant 
thereof  while  the  other  party  is  ignorant,  and 
the  statement  is  a  positive  assertion  contain- 
ing nothing  so  improbable  or  unreasonable  as 
to  put  the  other  party  upon  further  inquiry  or 
give  him  cause  to  suspect  that  it  is  false,  and 
an  investigation  would  be  necessary  for  him  to 
discover  the  truth,  the  statement  may  be  relied 
on."    23  Cyc.  33. 

[4]  Complaint  Is  also  made  of  the  refusal 
of  a  requested  Instruction  to  the  eSect  that 
U  the  plalntlfTs  agent  did  not  In  fact  make 
the  false  statement  charged  the  appellees 
could  not  recoTer,  although  they  may  have 
believed  with  good  reason  that  he  meant  to 
convey  that  meaning  to  them.  The  whole 
controversy  was  over  the  question  whether 
the  plaintiff's  agent  had  made  the  statement 
referred  to,  and  the  Jury  believed  that  he  had, 
or  they  could  not  have  returned  the  verdict 
they  did.  We  do  not  think  the  situation  re- 
quired the  giving  of  the  Instruction  re- 
quested. 

The  judgment  Is  affirmed.  All.  the  Justices 
concurring. 


(Xm.  Kan.  499) 

HQPSON  v.  UNION  TRACTION  CO. 

(No.  21043.) 

(Supreme  Oourt  of  Kansaa    Oct  6,  1917.) 

(Byllabus  iy  the  Court.) 

1.  Appkai.  and  Error  <S=>  1 070(2)— Habmlbss 
Ebbor— Special  Findings— Answers. 

No  material  error  was  committed  in  refus- 
ing to  require  more  definite  answers  to  certain 
questions  propounded  to  the  jury. 

2.  Appkal  and  EiBBOB  €=>10()3— Findings- 
Evidence. 

The  findings  of  the  jury  as  to  the  plaintiff's 
claim  that  she  was  thrown  down  in  the  defend- 
ant's car  examined,  and  not  deemed  sufficiently 
inconsistent  or  contradictory  to  the  evidence  to 
warrant  a  reversal. 

8.  Tbial  e=s>260(l)— Requested  Instbuctions 

—Given  Instructions. 

In  the  instructions  given  the  concrete  claims 

of  the  plaintiff  were  sufficiently  set  forth  to  give 

the  jury  a  proper  understanding  of  the  issues 


to  be  tried ;    hence  it  was  not  error  to  refuse . 
instructions  stating  the  claimed  facts  still  more 
in  detail. 

4.  Carriebb  «=5»348(11)— iNSTBUcnoK  —  Cow- 

TBIBUTOBT    NEQLIQENO*— CONSTBUOTIOK. 

Ad  expression,  in  an  instruction  that  where 
both  parties  are  careless  neither  can  recover 
from  the  other  on  account  thereof,  construed 
with  the  foregoing  portion  of  such  instruction, 
and  held  to  mean  Uiat  the  carelessness  of  the 

£laintiff   in   order    to    preclude   recovery   must 
ave  materially  contributed  to  the  injury. 

5.  Appeal  and  Ebrob  «s=»302(3)— Evidbnc»— 
CoNsi  deration— Statute. 

Evidence  of  exclamations  of  pain  was  ex- 
cluded, but  the  error,  if  any,  cannot  be  consid- 
ered, because  there  was  no  showing  on  motion 
for  new  trial  as  to  what  such  evidence  would 
have  been. 

6.  EviBEiNCE  «=>509  —  Admission   of  Evi- 
dence. 

Certain  physicians,  in  testifying  concern- 
ing examinations  of  plaintiff  made  by  them  and 
their  opinions  derived  therefrom,  were  permit- 
ted to  say  they  believed  she  was  shamming. 
Held,  that  while  such  evidence  should  be  view- 
ed with  strictness  and  caution,  its  reception  in 
this  case  was  not  error, 

7.  Carriers  <s=303(l),  320(9)— Settino  Down 
Passenger— Negligence. 

The  same  rule  as  to  starting  or  stopping  in 
case  of  a  passenger  boarding  a  street  car  and 
reaching  a  seat  does  not  necessarily  apply  as  in 
leaving  such  car.  Neither  is  it  necessarily  cul- 
pable negligence  as  a  matter  of  law  to  start  a 
car  before  a  passenger  thereon  has  reached 
what  is  termed  a  "place  of  safety";  the  rule 
governing  such  instances  being  dependent  on  th« 
facts  of  each  given  case. 

West,  J.,  dissenting. 

Appeal  from  District  CSonrt,  Montsomerj 
County. 

Action  by  Lona  Hopson  against  the  Union 
Traction  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

A.  D.  Neale,  of  Chetqpa,  for  appellant. 
Chester  Stevens,  of  Indcpiendence,  and  John 
J.  Jones,  of  Chanute,  for  appellee. 

WEST,  J.  The  plaintiff  sued  for  Injuries 
alleged  to  have  been  received  from  a  fall 
in  the  defendant's  street  car.  The  Jui7 
found  against  her,  and  she  appeals. 

She  alleged,  in  substance,  that  upon  enteP» 
Ing  the  car,  the  rear  platform  of  which  Iip 
about  eight  inches  lower  than  the  floor  so 
that  It  was  necessary  to  step  up  about  eight 
Inches  to  enter  the  car  from  the  platform, 
the  car  was  put  in  motion  while  she  was  re- 
moving one  foot  from  the  lower  step,  which 
caused  her  to  be  and  remain  unsteady  when 
she  reached  the  platform;  that  on  reaching 
the  platform  she  attempted  to  place  her  fare 
In  the  money  box,  and  while  she  was  so  at- 
tempting, and  while  she  was  still  unsteady 
on  account  of  the  starting  of  the  car,  and  be- 
fore she  had  sufficient  time  to  place  her  fare 
In  the  box  or  to  reach  a  place  of  safety  in 
the  car,  the  defendant  negligently  and  reck- 
lessly caused  the  car  to  be  suddenly  and 
violently  stopped  with  a  lurch,  at  a  place 
other  than  a  street  crossing,  thereby  throw- 
ing the  plaintiff  down  and  Injuring  her.    Ths 
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plaintiff  testified  that  she  got  both  feet  on 
the  first  step,  then  put  one  foot  on  the  top 
step ;  that  is,  the  platform. 

"I  had  my  rieht  foot  up  In  the  air  to  pat  on 
the  top  step,  when  the  car  started;  it  started 
with  a  little  lurch,  and  that  got  me  unsteady; 
I  was  boldiuK  with  my  left  hand,  and  my  nickel 
in  my  right  hand,  and  when  the  car  started  it 

got  me  unsteady,  so  I  grabbed  with  my  right 
and  and  got  the  rail  where  I  could  hold  to  and 
climb  up  on  the  car;  that  threw  me  back 
against  the  door,  and  before  I  could  get  steady 
I  walked  one  step  around  the  box,  and  had  my 
hand  up  to  drop  the  nickel  in  place,  just  had  it 
up  that  way  (indicating  direction)  when  the  car 
stopped  suddenly,  and  threw  me  backwards,  and 
I  was  struck  across  the  small  of  the  back, 
struck  the  step  of  the  car,  threw  my  head  be- 
tween the  benches." 

Charles  F.  Neale,  a  witness,  testified, 
among  other  things: 

"I  saw  the  plaintiff  enter  the  car;_  the  car 
was  in  motion  when  I  first  saw  her  in  it ;  I  saw 
her  fall;  she  fell  backward,  and  a  little  side- 
ways ;  I  got  hold  of  her  arm  and  helped  her  up ; 
^e  sat  down  in  a  seat,  and  the  conductor  went 
to  her  and  talked  with  her ;  did  not  know  if  she 
was  hurt;  she  was  a  lar^e  woman.  When  I 
first  saw  her  the  car  was  m  motion.  She  then 
was  kind  of  wobbly.  The  car  then  stopped,  the 
conductor  having  given  a  signal  to  stop.  The 
car  stopped  with  a  quick  jerk,  a  quicker  stop 
than  onlinary.  After  the  car  started  it  went 
perhaps  20  or  25  feet  before  it  stopped  a  second 
time.  The  car  stopped  to  let  this  woman  on, 
and  then  stopped  again  with  a  quick  jerk  before 
she  got  seated.  It  was  when  it  st(^ped  the  last 
time  that  the  woman  fdl  down." 

[1]  Another  witness,  Mrs.  Smith,  testified 
that  she  was  on  the  car  and  saw  the  plain  tiff 
In  the  aisle  about  to  deposit  her  fare,  the 
conductor  gave  the  signal  to  start,  and  when 
it  had  gone  15  or  20  feet  he  gave  another 
signal  to  stop,  and  it  stopped.  Witness  did 
not  see  the  plaintiff  fall  or  see  her  on  the 
floor,  but  saw  her  rubbing  her  arm  or  shoul- 
der. R.  B.  Whipple,  the  conductor,  testified 
among  other  things,  that  the  plaintiff  was 
on  the  car  and  in  the  vestibule  when  he  gave 
the  signal  to  proceed.  He  looked  around  and 
saw  a  man  coming,  looked  again,  and  saw 
the  plaintiff  sitting  down  in  the  doorway  of 
the  car,  her  feet  In  the  vestibule.  Then  the 
car  ran  20  or  25  feet  after  it  started  before 
It  stopped  again.  When  it  stopped  the  sec- 
ond time  he  saw  the  plaintiff  on  the  floor; 
bad  some  conversation  with  her  when  she 
left  the  car ;  said  she  believed  she  was  hurt ; 
believed  she  had  hurt  her  arm  or  strained  it 
After  she  got  up  off  the  floor  some  one  took 
her  or  assisted  her  to  a  seat  He  remember- 
ed stating  after  the  injury  that  the  motor- 
man  brought  the  car  to  a  very  quick  stop, 
and  that  just  as  he  did  so  Miss  Hopson  fell 
down.  The  jury  answered  special  questions 
to  the  effect  that  the  car  moved  from  5  to 
25  feet  after  the  plaintiff  boarded  It  untU  it 
came  to  a  stop,  and  also  the  following: 

'.'Q.  1.  Do  you  find  that  plaintiff  whs  thrown 
down  by  the  stopping  of  the  defendant's  car  be- 
fore she  reached  her  seat?  A.  1.  We  don't 
know." 

"Q.  3.  Do  you  find  that  the  witness  Neale 
assisted  the  plaintiff  to  get  up  after  she  had  fal- 
len down  in  the  car?  A.  3.  We  find  he  helped 
her  from  a  sitting  position." 


"Q.  6.  At  the  time  the  plaintiff  fell,  stat» 
whether  the  car  was  stopped  at  a  usual  stop- 
ping place.     A  5.  We  don't  know  that  she  felL 

"Q.  6.  Do  you  find  that  the  plaintiff,  Lona 
Hopson,  was  guilty  of  any  negligence  on  her 
^rt  which  contributed  to  her  injury?    A.  6. 

"Q.  7.  If  the  above  question  Is  answered 
'Yes,'  state  of  what  negligence  you  find  Lona 
Hopson  guilty  which  contributed  to  her  injury. 
A.  7.  By  not  making  an  effort  to  seat  herself 
at  once. 

"Q.  8.  Do  you  find  that  the  defendant 
through  its  servants  and  agents,  knew,  or  ought 
to  have  known,  of  the  situation  of  Ixina  Hop- 
son,  prior  to  or  at  the  time  she  fell?  A.  8. 
He  did  know." 

Complaint  Is  made  that  answers  were  not 
required  to  be  made  more  full  as  to  the  maxi- 
mum speed  of  the  car,  as  to  whether  th» 
plaintiff  was  thrown  down,  as  to  whether  the 
witness  Neale  assisted  her  to  get  up  after  she 
had  fallen  down  and  whether  the  car  was 
stopped  at  a  usual  stopping  place.  We  find 
no  evidence  touching  the  maximum  speed, 
and  there  was  no  dispute  as  to  where  tlie 
car  was  stopped.  The  other  matters  were 
sufBciently  covered  by  the  answers  given. 

[2]  The  jury  are  criticized  for  not  finding 
that  the  plaintiff  fell  or  was  thrown  down  in 
the  car  as  Indicated  by  their  answer  to  ques- 
tion No.  8.  But  the  majority  of  the  court 
deem  it  possible  that  the  jury  may  have  con- 
cluded that  she  merely  came  to  a  sitting  po- 
sition, and  not  that  she  was  thrown  down 
prone  by  the  sudden  stopping  of  the  car. 

[3]  Instructions  were  offered  embodying  in 
detail  the  cbarge  of  the  plaintiff  as  to  the  al- 
leged cause  of  the  Injury  to  the  effect  tliat  if 
the  jury  found  such  to  be  the  facts  the  ver- 
dict should  be  for  the  plaintiff.  These  were 
refused.  Instead  the  court  gave  instructions 
covering  the  duty  of  the  defendant  with  re- 
spect to  the  plaintiff,  in  view  of  the  charge  of 
starting  the  car  without  giving  her  time  to 
deposit  her  fare  and  reach  a  place  of  safety 
and  causing  the  car  to  stop  suddenly,  know- 
ing that  she  had  not  yet  reached  a  place  of 
safety  after  boarding  the  car,  and  the  Jury 
were  advised  that  the  defendant  owed  her 
the  duty  of  exercising  the  highest  degree  of 
care  reasonable  and  practicable  in  the  man- 
agement of  Its  cars,  and  for  failure  to  exer- 
cise such  care  would  be  liable.  A  careful  ex- 
amination of  the  Instructions  given  as  well 
OS  those  refused  leads  to  the  conclusion  that 
no  error  was  committed  in  respect  thereto, 
those  given  being  sufficiently  concrete  to  give 
the  jury  a  proper  understanding  of  the  issues 
to  be  tried. 

[4]  The  jury  were  told: 

"If  the  injuries  complained  of  by  the  plaintiff 
were  the  joint  result  of  the  plaintiff's  careless- 
ness and  lack  of  vigilance  for  her  own  safety, 
and  of  the  failure  of  the  defendant's  servants  in 
charge  of  said  car  to  properly  manage  the  same, 
then  this  verdict  must  be  for  the  defendant  and 
against  the  plaintiff,  as,  if  both  parties  are 
careless,  neither  can  recover  from  the  other  on 
account  thereof 

The  last  clause  Is  assailed  as  an  Improper 
or  Incomplete  statement  of  the  law  of  coq- 
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trlButory  negligence,  and,  If  taken  by  Itself, 
would  be  subject  to  criticism,  but  In  connec- 
tion with  the  former  part  of  the  sentence  re- 
ferring to  the  Injnry  as  the  joint  result  of 
the  carelessness  of  both  parties  the  idea  that 
the  carelessness  of  the  plaintiff  must  have 
materially  contributed  to  the  Injury  is  up- 
held. 

[5]  Obmplaint  is  made  of  refusal  to  permit 
testimony  of  certain  witnesses  as  to  excla- 
mations of  pain  by  defendant,  but  there  was 
no  showing  on  the  motion  for  new  trial  as 
to  what  such  evidence  would  hare  been,  and 
therefore  the  error,  If  any,  cannot  be  con- 
sidered, av.  Code,  f  307  (Gen.  St.  1015,  S 
7200). 

[S]  Certain  physicians  in  testifying  con- 
cerning examinations  of  the  pluinttfC  made 
by  thcni  and  their  opinions  derived  there- 
from were  i>ermitted  to  say  that  they  believ- 
ed she  was  shamming.  This  is  said  to  have 
been  erroneous  and  an  invasion  of  the  prov- 
ince of  the  jury,  who  alone  were  to  deter- 
mine whether  or  not  the  plaintiff  was  injur- 
ed. It  was  proper  to  receive  evidence  of  the 
condition  of  the  plaintifT  when  so  examined, 
and  the  opinion  of  such  witnesses  as>  to 
whether  or  not  she  was  then  suffering  from 
any  injury.  But  whether  she  was  honest  or 
dishonest,  sincere  or  shamming  In  respect  to 
her  claims  of  pain  or  Injury  was  a  matter 
about  which  the  jury  might  have  drawn  their 
own  conclusions  from  the  facts  given  by  the 
physicians  without  their  opinions.  A  search 
for  authorities  discloses,  however,  that  simi- 
lar evidence  has  in  some  cases  been  admitted. 
Austin  &  N.  W.  Ry.  Co.  v.  McElmurray 
(Tex.  C?lv.  App.)  25  6.  W.  324 ;  State  v.  Hay- 
den,  51  Vt  296;  People  t.  Koerner,  154  N. 
Y.  355,  48  N.  E.  7.30 ;  Cailcago  U.  T.  Co.  v. 
Fortler,  205  111.  305,  68  N.  E.  948.  See,  also, 
Cole  v.  Loke  Shore  &  M.  S.  R.  Co.,  95  Mich. 
77,  54  N.  W.  638.  While  such  evidence  should 
be  viewed  with  strictness  and  caution,  its 
reception  in  this  case  is  not  error. 

[7]  It  is  insisted  that  the  same  rule  applies 
In  boarding  a  car  and  reaching  a  scat  as  la 
leaving  the  v-ar  so  far  as  the  duty  of  the 
company  to  refrain  from  starting  or  stopping 
is  concerned,  and  it  is  urged  tliat  the  trial 
court  erroneously  refused  an  instruction  tliat 
It  Is  culpable  negligence  to  start  a  car  before 
the  passenger  has  reached  a  place  of  safety 
thereon.  Authorities  on  both  sides  of  the 
question  are  presented,  but  we  hold  that  the 
effect  of  a  sudden  start  or  stop  while  one  Is 
leaving  a  street  car  must,  of  necessity  in 
many  cases,  If  not  in  all,  be  different  from 
such  start  or  stop  while  one  is  Inside  a  car 
In  the  act  of  reaching  a  seat  Neither  can  it 
be  said  as  a  matter  of  law  that  It  Is  culpable 
negligence  to  start  such  car  before  a  passen- 
ger thereon  has  reached  what  is  termed  a 
"place  of  safety."  The  rule  governing  such 
Instances  must,  of  practical  necessity,  be  de- 
pendent on  the  facts  of  each  given  case.    See 


Railway  Oo.  v.  Warren,  74  Kan.  248,  86  Pac. 
131,  89  Pac  656;  Dwing  v.  Street  Railroad 
Co.,  91  Kan.  388, 137  Pac.  940;  Helms  v.  Rail- 
road Co.,  96  Kan.  568,  152  Pac.  632. 

The  evidence  for  and  against  the  plalntUTs 
claim  of  Injury  was  such  that  a  verdict  either 
way  would  find  some  support.  It  is  manifest 
that  the  Jury  were  not  convinced  that  she 
was  entitled  to  recover  anything.  Their  gen- 
eral verdict  against  her  would  leave  her  with- 
out relief,  even  If  they  had  found  she  was 
thrown  down  as  alleged.  The  rulings  com- 
plained of  are  not  found  to  be  such  as  to 
warrant  us  in  setting  the  verdict  aside. 

The  judgment  is  affirmed. 

.TOHNSTON,  C.  J.,  and  BURCH,  MASON, 
PORTEat,  MARSHAlX.,  and  DAWSON,  JJ., 
concurring. 

WEST,  J.  (dissenting).  Although  all  the 
evidence  of  the  plaintiff's  condition  and  treat- 
ment for  weeks  after  the  occurrence  may 
have  failed  to  convince  the  jury  that  she  re- 
ceived any  injury.  It  was  their  duty  to  an- 
swer the  questions  submitted  fairly  and  con- 
si.stently.  This  they  did  not  do,  and  plain- 
tiff was  thereby  deprived  of  her  right  to  a 
fair  trial. 


(101  Kan.  506) 

EASTERN  KANSAS  OIL  CO.,  Idmited,  et  aL 
V.  BEUTNER  et  aL    (No.  21044.) 

(Supreme  Court  of  Kansas.     Oct.  6,  1917.) 

(SyUabus  ly  the  Court.) 

1.  Pbocess  «=»118  —  Exemptions— Nonresi- 
dent Trustee  in  Bankruptct. 

A  nonresident  trustee  in  bankruptcy,  ap- 
pointed in  tills  state,  is  exempt  from  service 
of  summons  while  he  is  within  the  state  for 
the  sole  purpose  of  selling  property  under  an 
order  of  sale  issued  by,  the  referee  in  bank- 
ruptcy. 

2.  Appeal  and  Ebbob  $=>78(2)— Appealabub 
Ordebs— RErnsAL  to  Set  Aside  Sebtvice  op 
Summons. 

Until  final  judgment  has  been  rendered  ia 
an  action,  an  appeal  will  not  lie  to  reverse  an 
order  refusing  to  set  aside  the  service  of  sum- 
mons. 

Appeal  from  District  Court,  Allen  County. 

Action  by  the  Eastern  Kansas  OU  Company, 
Limited,  and  others,  against  Victor  Beutner 
and  others.  Judgment  by  default  against  de- 
fendant Victor  Beutner,  and  he  appeals.  Re- 
versed. 

A.  F.  Florence,  of  lola,  and  E.  D.  Mlkesell, 
of  Fredonla,  Kan.,  for  appellant.  Apt  &  Apt, 
of  lola,  for  appellees. 

MARSHALL,  J.  Victor  Beutner  appeals 
from  a  judgment  rendered  against  him.  His 
complaint  is  that  he  was  not  legally  served 
with  summons.  He  was  a  resident  of  Kan- 
sas City,  Mo.,  and  was  a  trustee  in  bankrupt- 
cy, having  been  appointed  such  in  a  proceed- 
ing in  the  United  States  District  Court  for 
the  District  of  Kansas.    He  was  served  with 
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gummoDS  while  in  Allen  county  selling  prop- 
.erty  under  an  order  of  sale  Issued  In  the 
bankruptcy  proceeding.  He  was  not  then  in 
Allen  county  tot  any  other  purpose.  He  en- 
tered a  special  appearance  In  the  action,  and 
moved  to  quash  the  summons  and  the  return 
thereon.  His  motion  was  denied.  He  made 
no  further  appearance,  and  judgment  was 
rendered  against  him  by  default. 

[1]  1.  Could  service  of  summons  be  law- 
fully made  on  Beutner  while  he  was  in  Allen 
county  under  orders  of  the  referee  In  bank- 
ruptcy on  business  connected  with  the  trust? 
He  contends  that  such  service  could  not  be 
lawfully  made.  No  constitutional  or  statu- 
tory provision,  either  federal  or  state,  Is 
cited,  which  exempts  a  trustee  in  bankruptcy 
from  .st>rvice  of  summons  while  in  the  i)er- 
formance  of  his  duty  outside  the  state  or 
county  of  his  residence.  In  Underwood  v. 
Fosha,  73  Kan.  408,  85  Pac.  501,  9  Ann.  Cas. 
'833,  this  court  said: 

"It  is  a  familiar  rule  of  law,  generally  al- 
though not  universally  accepted,  that  apart  from 
any  statutory  immunity  all  nonresidents  of  a 
county  in  wliieh  they  are  attending  court  pro- 
ceedings, either  as  litigants  or  witnesses,  are 
privileged  from  civil  arrest  or  the  service  of 
summons  while  there  upon  that  business." 

See,  also,  Bolz  t.  Orone,  64  Kan.  570,  67 
Pac.  1108,  Relff  v.  Tressler,  86  Kan.  273,  120 
Pac.  360,  and  Gillmore  v.  GUlmore,  91  Kan. 
293,  137  Pac.  958,  51  L.  R.  A.  (N.  S.)  838. 

Section  335  of  the  Code  of  GItII  Procedure 
(Gen.  St  1915,  |  7237)  reads: 

"A  witness  shall  not  be  liable  to  be  sued  in 
a  county  in  which  he  does  not  reside,  by  being 
served  with  a  summons  in  such  county  while 
going,  returning  or  attending,  in  obedience  to 
a  subpoena." 

It  must  be  noticed  that  the  statute  quoted 
does  not  apply  to  any  person  except  one  who 
U  a  witness.  In  this  state,  the  rule  exempts 
Ing  parties  from  service  pf  summons  while 
attending  court  must  be  found  outside  the 
statute.  That  rule  is  a  common-law  princi- 
ple. In  United  States  v.  Kirby,  7  Wall.  (74 
U.  S.)  482,  19  L.  Ed.  278,  the  Supreme  Court 
of  the  United  States  used  this  language: 

"All  persons  in  the  public  service  are  exempt, 
as  a  matter  of  public  policy,  from  arrest  upon 
civil  process  while  thus  engaged."  7  Wall.  486, 
19  L.  Ed.  278. 

It  has  been  held  that  attorneys  are  exempt 
from  service  of  summons  while  attending 
court  In  a  county  other  than  that  of  their 
residence.  Note,  U  R.  A.  1917B,  «»3,  and 
cases  there  dted.  It  has  also  been  held 
that  a  hearing  before  a  referee  in  bankrupt- 
cy is  within  the  rule  that  a  party  may  at- 
tend a  Judicial  bearing  away  from  the  place 
of  his  residence  without  being  subjected  to 
the  service  of  process.  Morrow  v.  U.  H.  Dud- 
ley &  Co.  (D.  C.)  144  Fed.  441:  Matthews  v. 
Tufts.  87  N.  Y.  568 ;  In  re  Smith  Const.  Co. 
(D.  C.)  224  Fed.  228.  Following  the  rule  an- 
nounced in  Underwood  v.  Fosha,  73  Kan.  408, 
85  Pac.  564,  9  Ann.  Cas.  833,  and  the  princi- 
ple on  which  the  other  cases  cited  were  de- 


cided, we  are  constrained  to 'hold  tbat  tlia 
service  of  summons  on  Beutner  was  invalid, 
and  that,  therefore,  the  court  did  not  hav 
Jurisdlctlon  to  render  any  Judgment  against 
him. 

[2]  2.  The  ruling  on  the  motion  to  quash 
the  summons  was  made  on  Octot>er  17.  1914. 
The  notice  of  appeal  was  served  on  May  18, 
1916.  The  plaintiffs  insist  tbat  if  it  was  er- 
ror to  deny  the  motion  to  quash,  that  error 
cannot  now  be  considered  l>ecau8e  the  appeal 
was  not  taken  within  six  montlis  after  the 
order  was  made.  In  Kansas  Rolling  Mill  Co. 
V.  Bovard,  34  Kan.  21,  7  Pac.  622,  this  court 
said: 

"Petition  in  error  from  the  district  court  to 
the  Supreme  Court  will  not  lie  to  reverse  an 
order  of  the  District  Court  refusing  to  set 
aside  the  service  of  the  summons,  where  the 
case  is  still  pending,  undisposed  of,  in  the  dis- 
trict court"    (Syl.) 

See,  also,  Brown  t.  Kimball,  5  Kan.  SO; 
Dolbee  r.  Hoover,  8  Kan.  124;  Slmpscm  v. 
Rothschild,  43  Kan.  33,  22  Pac.  1019;  Simpson 
V.  Stein,  43  Kan.  35,  22  Pac.  1020;  Reynolds 
v.  Bank,  66  Kan.  461,  71  Pa&  847. 

The  statute  has  always  provided  that  an 
appeal  may  l>e  taken  from  a  final  order,  or 
from  an  order  that  involves  the  merits  of  an 
action,  or  some  part  thereof.  Civ.  Code,  S 
566  (Gen.  St  1915,  t  7469).  The  ruling  on 
the  motion  to  quash  or  set  aside  the  service 
of  the  summons  was  not  an  appealable  order. 
It  was  neittier  a  final  order,  nor  an  order 
that  Involved  the  merits  of  the  action,  or  any 
part  thereof.  The  consideration  of  error  In 
denying  snob  a  motion  must  wait  until  final 
Judgment  is  rendered. 

The  judgment  is  reversed.  All  the  Jus- 
tices concurring. 

aoi  Kan.  Of) 
FREEMAN  r.  MISSOURI  PAC.  RT.  CO. 

(No.  21064.) 

(Supreme  Court  of  Kansas.    Oct  6.  1917.) 
(SvlUibui  hti  the  Court.) 

1.  JCSTrCES   OF  THB   PEACE   «=5>141(5>— APPEL- 

•  LATE  JuRisnicTioN— Consolidated  Actions 
— Waives. 
Three  separate  actions  against  the  same  de- 
fendant, brought  in  the  justice  court,  each  for 
less  than  $100,  were  appealed  by  the  defend- 
ant to  the  district  court,  where,  on  defendant's 
motion,  the  actions  were  consolidated  and  tried 
as  one,  and  judgment  rendered  in  plaintiff's  &i- 
vor  for  $180  and  costs.  Beld  that,  plaintift  hav- 
ing made  no  objection  to  the  consolidation  of  the 
actions  for  the  purpose  of  trial,  it  is  too  late  to 
urge  that  this  court  has  no  jurisdiction,  on  tlie 
ground  that  there  are  three  separate  actionSi 
each  for  less  than  $100. 

2.  Damages  «=>62(3)  —  MixiGATibw  of  Dam- 
AOEB— Prevention  of  E.scape  of  Cattus. 

In  an  action  to  recover  damages  for  injuries 
to  cattle  escaping  from  a  pasture  by  reason  of 
a  defective  cattle  guard  maintained  on  its  right 
of  way  by  the  defendant  the  plaintiff  proved  16 
separate  escapes  of  the  cattle,  and  recovered 
damages  of  $1  per  head  for  each  time  they  es- 
caped and  for  the  cost  and  expenses  of  returning 
tliem  to  the  pasture.  Held,  that  the  doctrine 
that  one  who  is  injured  by  the  wrongful  act  of 
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another  cannot  remain  inactive  and  allow  in- 
creased damages  to  accrue,  and  recover  them 
from  the  wrongdoer,  wtien  at  slight  expense  he 
could  have  averted  the  damages  or  reduced  the 
amount  thereof  (Atkinson  v.  Kirkpalrick,  90 
Kan.  515,  135  Pac.  579),  did  not  require  plain- 
tiff to  go  upon  defendant's  right  of  way  and  fix 
the  cattle  guard  after  defendant's  refusal  to 
comply  with  his.  request  to  repair  it,  nor  require 
plaintiff  to  employ  a  herder  to  prevent  the  cat- 
tle from  escaping  until  such  time  as  the  defend- 
ant would  repair  the  cattle  guard. 
3.  Damages  ^=>44  —  Expenses  —  Injubt  to 
Animals. 
In  the  action  described  in  the  foregoing  par- 
a^aph,  the  plaintiff  was  not  entitled  to  recover 
expenses  incurred  in  going  to  and  from  his  resi- 
dence, which  was  five  miles  from  the  pasture,  in 
order  to  return  the  cattle. 

Appeal  from  District  Ckmrt,  Ellsworth 
County. 

Actions  in  justice's  court  by  6.  M.  Freeman 
against  the  Missouri  Padfle  Railway  Com- 
pany, consolidated  on  appeal  to  district  court 
and  tried  as  one  action.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Modified. 

W.  P.  Waggener  and  J.  M.  Challiss,  both  of 
Atchison,  and  W.  R.  Seaver,  of  TtUsa,  for  ap- 
pellant Ira  E.  Lloyd  and  N.  F.  Nourse, 
both  of  EDswortta,  for  appellee. 

PORTER,  J.  O.  M.  Freeman  owned  55 
head  of  cattle,  and  on  April  20,  1915,  placed 
them  in  a  pasture  In  Ellsworth  county, 
through  which  the  defendant  maintained  its 
line  of  railway.  At  various  times  the  cattle 
escaped  from  the  pasture  through  a  defective 
and  worthless  6attle  guard  maintained  by  the 
defendant,  and  on  May  4,  1915,  plaintiff 
brought  an  action  against  defendant  before 
a  Justice  of  the  peace  to  recover  the  sum  of 
$90,  alleging  that  16  head  of  the  cattle  es- 
caped on  April  28th,  and  that  he  was  dam- 
aged on  account  of  loss  of  time  in  putting 
them  back  in  the  pasture  and  that  the  cattle 
were  made  restless  and  were  damaged  there- 
by; that  on  May  Ist  11  head  of  the  cattle 
escaped  under  the  same  conditions,  and  with 
the  same  damage;  that  on  May  2d  20  head, 
and  on  May  3d  14  bead,  escaped  under  like 
conditions,  and  with  like  damage.  On  May 
11,  1915,  he  brought  another  action  before 
the  same  justice  of  the  peace,  alleging  tha); 
20  head  of  cattle  escaped  under  the  same  cou- 
dltlons,  and  with  like  damage,  on  May  4th, 
5th,  6th,  7th,  8th,  and  9th,  and  he  asked  dam- 
ages in  the  sum  of  $96.  On  May  20th  he 
brought  another  action  before  the  same  jus- 
tice in  which  he  alleged  that  on  May  10th 
and  11th  20  head,  and  that  on  May  15th  4 
head,  escaped,  and  that  22  head  of  his  cattle 
escaped  from  the  pasture  at  three  different 
times  on  the  same  day.  May  16th,  and  that 
on  the  same  day  18  escaped,  and  that  at  an- 
other time  11  head  escaped,  and  ran  at  large, 
all  to  his  damage  in  the  sum  of  $91.  He 
asked  damages  for  the  cost  and  expense  and 
loss  of  time  in  putting  the  cattle  back  into 


the  pasture,  and  alleged  that  In  each  escape 
the  cattle  were  rendered  unruly  and  restless, 
and  were  damaged  on  account  of  being  absent 
from  the  pasture.  The  three  actions  were  ap- 
pealed to  the  district  court,  and  there  con- 
solidated and  tried  as  one  action.  The  jury 
returned  a  .verdict  in  ■  plaintiff's  favor  for 
$180  and  costs,  upon  which  judgment  was  ren- 
dered.   The  railway  company  appeals. 

[1]  There  is  a  motion  by  the  plaintiff  to 
dismiss  the  appeal,  on  the  ground  that  there 
are  three  separate  actions,  and  that,  not- 
withstanding the  consolidation  of  the  actions 
for  the  purpose  of  trial,  the  amount  Involved 
In  each  being  less  than  $100,  this  court  has 
no  jurisdiction.  The  contention  is  that  the 
court  could  not  by  consolidating  the  actions 
deprive  the  plaintiff  of  the  right  to  insist  that 
the  judgiuent  Was  final.  It  is  said  that  the 
consolidation  was  forced  by  the  defendant. 
The  plaintiff's  counter  abstract  shows  a  mo- 
tion by  the  defendant  that  the  three  actions 
be  consolidated  and  tried  as  one,  and  the 
journal  entry  of  the  ruling  on  this  motion 
merely  shows  that  the  court  sustained  the 
motion.  The  record  shows  the  consolidation 
was  made  without  any  objection  on  the  part  of 
the  plaintiff,  and  we  think  the  effect  was  the 
same  as  though  the  plaintiff  had  consented 
to  the  consolidation  of  the  cases  as  one  ac- 
tion. In  Skinner  v.  Cowley  County,  03  Kan. 
557,  06  Pac.  635,  three  separate  actions  were 
consolidated  in  the  district  court  by  consent 
of  the  parties,  and  it  was  held  that,  one  judg- 
ment having  been  rendered  which  aggregated 
more  than  $100,  this  court  had  jurisdlctioiL 
It  would  not  do  to  permit  the  plaintiff  to  sit 
by  and  waive  bis  objections  to  the  consolida- 
tion, and  be  in  a  position  to  appeal  In  case 
the  judgment  was  adverse  to  him,  and,  on 
the  other  hand,  with  the  judgment  in  his  fa- 
vor, question  the  right  of  the  defendant  to 
appeal  from  a  judgment  against  it. 

[2]  The  plaintiff  testified  that  the  first  time 
the  cattle  escaped  he  was  telephoned  and  went 
over  with  a  horse  and  buggy,  unlocked  a 
gate,  and  drove  the  cattle  in.  He  thought  his 
time  was  worth  $2.50.  Over  the  objection  of 
the  defendant,  he  testified  that  Uie  cattle 
were  damaged  $1  a  head  each  time  they  got 
out  After  the  first  escape  of  the  cattle,  he 
went  to  the  station  agent  of  the  railway  com- 
pany and  asked  him  to  have  the  section  man 
fix  the  cattle  guard,  and  told  him  that  it 
would  take  hot  a  little  time  to  repair  it,  so 
that  it  would  turn  the  cattle.  He  testified  on 
cross-examination  that  an  hour's  work  by  a 
ma'n  would  have  repaired  the  guard,  so  as 
to  keep  the  cattle  in  the  pasture,  in  answer 
to  questions  on  cross-examination,  he  said 
that  half  an  hour's  work  would  have  put  the 
wing  of  the  cattle  guard  in  shape  to  prevent 
the  cattle  from  escaping;  that  he  did  not 
hire  any   one  to  stay  abd   keep  the  cattle 
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from  getting  out,  btit  ki'.ew  of  no  reason  why 
a  man  could  not  stand  there  and  keep  the 
cattle  from  escaping.  The  plaintiff  Uved 
about  five  miles  from  the  pasture.  On  sev- 
eral occasions  he  employed  an  automobile  to 
take  him  to  the  pasture,  and  part  of  his  ex- 
pense was  for  charges  for  auto  livery  to  and 
from  the  pasture.  One  of  his  witnesses,  who 
bad  assisted  a  number  of  times  in  putting 
the  cattle  back,  testified  that  he  took  three 
or  four  pieces  of  railway  ties  and  put  them 
up  against  one  side  of  the  cattle  guard,  and 
the  cattle  stayed  in  and  did  not  get  out  for 
three  days;  that  someone,  he  did  not  know 
whom,  removed  the  ties.  He  estimated  that  a 
man  could  fix  the  place  where  the  cattle  got 
out,  so  as  to  keep  them  from  escaping,  and 
that  the  services  of  a  man  for  so  doing  would 
be  worth  i$l. 

[2]  There  are' two  contentions  made  by  the 
defendant.  The  principal  one  is  that  the  evi- 
dence of  the  successive  escapes  and  resulting 
damage  and  expense  was  not  competent,  be- 
cause it  was  not  the  proper  measure  of  dam- 
ages; that  after  the  cattle  got  out  the  first 
time,  and  the  plaintiff  was  advised  of  the 
condition  of  the  cattle  guard,  it  became  his 
duty  to  minimize  tiis  damage,  and  to  place  a 
man  at  the  cattle  guard  to  prevent  the  cat- 
tie  from  escaping,  or  that  it  was  bis  duty  to 
go  upon  the  defendant's  right  of  way  and  fix 
the  cattle  guard  himself,  which  the  evidence 
shows  could  have  been  done  at  the  cost  of 
less  than  an  hour's  work.  The  defendant  re- 
lies upon  the  well-established  rule  approved 
in  K.  P.  Ry.  Co.  v.  Mlhlman,  17  Kan.  224, 
stated  as  follows: 

"After  a  wrong  has  been  committed,  it  is  the 
duty  of  the  injured  party  to  make  reasonable  ef- 
forts to  prevent  an  increase  or  extension  of  the 
injury,  and,  if  he  fails  to  do.  so,  he  cannot  recov- 
er for  such  increased  injury."    Syl.  5. 

The  opinion  in  that  case  quotes  from  the 
language  of  Chief  Justice  Shaw  in  Loker  v. 
Damon,  17  Pick.  (Mass.)  284,  as  follows: 

"In  assessing  damages,  the  direct  and  imme- 
diate consequences  of  the  injurious  act  are  to 
be  regarded,  and  not  remote,  speculative,  and 
contingent  consequences,  which  the  party  in- 
jured might  easily  have  avoided  by  his  own  act. 
Suppose  a  man  should  enter  bis  neighbor's  field 
unlawfully,  and  leave  the  gate  open ;  if,  before 
Ae  owner  knows  it,  cattle  enter  and  destroy  the 
crop,  the  trespasser  is  responsible.  But  if  the 
owner  gees  the  sate  open,  and  passes  it  frequent- 
ly, and  willfully  and  obstinately,  or  through 
gross  negligence,  leaves  it  open  all  summer,  and 
cattle  get  in,  it  is  bis  own  folly."  17  Kan.  234. 
235. 

Another  case,  which  the  defendant  relies 
upon  as  directly  in  point,  is  Atkinson  v.  Kirk- 
patrick,  90  Kan.  615,  135  Pac.  579.  Ther^  a 
tenant  of  a  store  building  under  lease,  by 
which  the  landlord  covenanted  to  repair,  be- 
ing sued  for  rent,  set  up  a  counterclaim  for 
damages  to  stock  caused  by  water  from  a  de- 
fective downspout  and  by  leaks  in  the  pipes 
of  a  water-closet.  The  defense  to  the  counter- 
claim was  that  the  loss  resulted  from  the 
faUure  of  the  tenant  to  take  reasonable  pre- 


cautions to  protect  his  Bto<^  after  he  knew 
of  the  risk  to  which  it  was  exposed.  It  was 
held: 

"Error- for  the  court  to  refuse  to  instruct  the 
jury  that,  even  though  the  landlord  liad  failed 
to  comply  with  his  covenant  to  repair,  the  ten- 
ant could  not  remain  inactive  and  allow  increas- 
ed damages  to  accrue  and  recover  them  from 
the  landlord,  when  at  slight  expense  he  could 
have  averted  the  damages  or  reduced  the  amount 
thereof."    Syl.  4. 

The  duty  of  the  injured  party  to  take  rea- 
sonable steps  to  Iiave  a  machine  repaired, 
which  did  not  meet  the  conditions  of  the  con- 
tract under  which  it  was  purchased,  and 
where  the  defect  was  one  that  could  easily 
be  repaired,  was  held  controlling  in  Frick  Co. 
V.  Falk,  50  Kan.  644,  32  Pac.  360.  Obviously 
this  doctrine  correctly  states  the  measure  of 
plaintiff's  duty  as  applied  to  his  conduct  each 
time  the  cattle  escaped.  It  required  Iiim  to 
make  reasonable  efforts  to  minimize  his  dam- 
ages  resulting  from  the  negligence  of  the  de- 
fendant. Thus  he  could  not  increase  his 
damages  by  allowing  the  cattle  to  roam  about 
for  a  longer  i)erlod  than  was  reasonably  re- 
quired to  round  them  up  and  return  them  to 
the  pasture.  If  he  failed  to  act  with  rea- 
sonable promptness  in  tiiis  respect,  he  could 
not  recover  for  any  damages  resulting  from 
such  failure.  But  was  be  bound  to  employ  a 
herder  to  see  ttiat  his  cattle  did  not  escape^ 
and  keep  one  employed  until  the  defendant 
saw  fit  to  repair  its  defective  cattle  guard? 
Or  was  it  his  duty  to  go  upon  the  defend- 
ant's  right  of  way  and  make  temporary  re- 
pairs to  the  cattle  guard? 

As  to  the  last  question  we  think,  in  view 
of  the  character  of  defendant's  premises  a 
right  of  way  to  be  used  exclusively  by  de- 
fendant for  railway  purposes,  it  would  not  do 
to  declare  that  plaintiff  was  obliged  to  go  up- 
on It  and  repair  the  cattle  guard.  Ttie  rule 
in  the  case  of  landlord  and  tenant,  whi<di 
was  applied  in  the  Atkinson  Case,  supra,  rests 
largely  upon  the  fact  that  the  tenant  has  pos- 
session and  can  make  temporary  repairs  to 
prevent  loss  to  his  property,  where  the  land- 
lord in  violation  of  his  contract  has  failed 
to  do  so ;  and  there  is  no  good  reason  why.  In 
such  a  situation,  the  tenant  should  not  act 
as  a  reasonably  prudent  person  in  the  dr- 
(Aimstanccs.  He  imperils  no  public  or  pri- 
vate rights  by  doing  so,  and  no  rule  of  public 
policy  is  violated  by  Imposing  upon  him  the 
duty  to  protect  liis  own  property.  But,  con- 
sidering the  evil  consequences  which  might 
result  from  a  divided  authority  between  the 
railway  company  and  the  landowner  to  enter 
upon  and  repair  the  right  of  way,  in  attempt- 
ing to  do  which  the  landowner  might  imperil 
the  lives  of  travelers  and  endanger  the  prop- 
erty of  shippers,  we  must  hold  that  it  was 
not  the  plaintiff's  duty  in  this  case  to  go  up- 
on the  right  of  way  and  repair  the  cattle 
guard. 

Upon  the  other  question,  plalntilTs  evi- 
dence shows  that,  after  the  cattle  escaped  the 
first  time,  he  could  have  prevented  any  fur- 
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ther  escape  by  employing  a  herder.  The 
court  might  assvmie  that  this  could  be  done 
at  the  current  rate  at  wages,  but  of  what 
that  rate  was  the  court  cannot  take  Judicial 
notice.  Manifestly  It  was  the  duty  of  the 
plaintiff  to  make  reasonable  efforts  to  pre- 
vent the  further  escape  of  the  cattle,  and  If 
it  be  conceded  that  this  required  him  to  em- 
ploy a  herder,  we  have,  in  the  absence  of  any 
evidence  on  the  subject,  no  way  In  which  we 
can  determine  whether  the  amount  of  dam- 
ages which  the  plaintlft  in  fact  recovered 
was  more  or  less  than  the  reasonable  cost  of 
the  services  of  a  herder  night  and  day  for  the 
period  from  April  29th  to  May  leth.  WhUe 
the  evidence  that  each  time  the  cattle  escap- 
ed, without  reference  to  the  length  of  time 
they  were  outside  the  pasture,  tliey  were  each 
damaged  Just  $1,  Is  very  unsatisfactory,  still, 
whether  they  were  injured  and  the  amount 
of  the  damage  could  only  be  arrived  at  by 
an  estimate,  and  It  cannot  be  said  that  there 
was  no  evidence  to  sustain  the  fludlng  that 
they  were  damaged  to  this  extont. 

[3]  The  plaintiff  was  allowed  to  recover, 
however,  for  the  cost  and  expenses  paid  for 
the  use  of  an  automobile  to  drive  from  his 
home  to  the  pasture.  Clearly  this  formed  no 
part  of  his  damages  resulting  from  the  act  of 
the  defendant.  If  he  could  recover  $5 
charges  for  the  use  of  an  automobile,  because 
the  pasture  was  five  miles  from  his  residence, 
he  might  have  recovered  railroad  fare  and 
expenses  of  traveling  100  miles,  if  he  hap- 
pened to  be  that  far  from  the  pasture  when 
the  cattle  escaped.  The  cost  of  returning 
the  cattle  could  not  be  increased  by  the  ex- 
penses Incurred  by  the  plaintiff  in  going  from 
his  home  to  the  pasture. 

The  Judgment  will  therefore  be  modified, 
and  the  court  Instructed  to  strike  out  all 
Items  of  expenses  incurred  by  the  defendant 
in  going  to  and  from  the  pasture  to  return 
the  cattle.    All  the  Justices  concurring. 

(101  Kan.  540)  =»= 

KURT  V.  MOSCRIPT  et  al.    (No.  21083.) 
(Supreme  Court  of  Kansas.     Oct.  6,  1917.) 
(Syllabus  hy  the  Court.) 

Sfeciitc  Febfobmance  ®=»53  —  Contracts 
Enfobceabl^— Fraud. 
Wfaere  a  real  estate  agent,  who  is  employ- 
ed to  find  a  biiyer,  fails  to  communicate  to  his 
principal  an  offer  he  has  received,  and  as  a 
consequence  the  latter  names  a  lower  price,  at 
which  the  agent  agrees  to  take  It  himself,  spe- 
cific performance  of  the  resulting  contract  will 
not  be  granted  at  the  instance  of  the  agent,  be- 
cause he  cannot,  even  after  his  agency  has 
ceased,  take  advantage  of  an  offer  brought  about 
by  his  previous  concealment  of  information 
which  it  was  his  duty  to  impart. 

Appeal  from  District  (Tourt,  Kingman 
County. 

Action  for  specific  performance  by  F.  C. 
Kurt  against  B.  M.  Moscript  and  others.  De- 
.murrer  to  plaintiff's  evidence  sustained,  and 
he  appeals.    Judgment  affirmed. 


.    S.  S.  Alexander,  of  Kingman,  for  appellant. 
C.  C.  Calkin,  of  Kingman,  for  appellees. 

MASON,  J.  E.  M.  Moscript,  the  owner  of 
a  half  interest  in  a  quarter  section  of  land, 
the  other  half  interest  in  which  was  owned 
by  his  brother  William,  had  some  correspond- 
ence with  F.  C.  Kurt,  an  insurance  agent  and 
real  estate  broker,  which  the  latter  contends 
resulted  in  an  agreement  for  its  sale  to  him 
for  $2,000.  Kurt  brought  an  action  against 
Moscript  for  specific  performance.  A  demur- 
rer to  the  plaintiff's  evidence  was  sustained, 
and  he  appeals. 

The  full  correspondence  between  the  par- 
ties, so  far  as  it  affects  the  present  contro- 
versy, was  as  follows: 

Moscript  to  Kurt,  March,  1915: 

"Now  Concerning  A  Matter  that  I  will  Give 
to  Tou  in  Confidence  Trusting  You  From  Just 
My  I^imited  Acquaintance,  I  Want  to  Sell  My 
Undivided  One  Half  Interest  in  the  Old  Home 
Place,  But  Can  give  No  Price  But  Will  Mke 
the  Price  Low.  I  think  the  People  there  Want 
it.  I  Have  Had  all  the  Tax  to  pay  and  All  the 
Burden  and  Want  to  Get  Out  P>om  Under. 
Go  Down  there  And  Look  it  Over  and  they 
Will  think  You  Want  it  and  let  them  think  so. 
they  May  Offer  You  A  Dcnl.  I  Will  Give  A 
Reasonable  Commission  They  are  All  Sore  On 
Me  Because  I  Stoped  their  Easy  Way  of  Mak- 
ing A  Living  and  Nothing  is  Bad  Enoneh  for 
tbem  to  Say  about  Me  I  understand  Bill  has 
charge  of  Elmers  intres  now.  Engineer  the 
Matter  So  they  Will  think  Someone  Else  is 
after  it  and  See  What  the  Result  Will  Be." 

Kurt  to  Moscript,  March  20,  1915: 

"Now  as  to  that  other  matter  will  say  that 
I  had  a  neighbor  go  and  see  Will  about  that. 
He  seems  to  think  he  can  arrange  to  get  this 
fixed.  In  fact,  he  left  an  offer  with  me.  This 
man  has  a  claim  in  'Eastern  Colorado  that  he 
would  trade  you  and  pay  you  $1500  in  cash  for 
your  1/2  interest.  TTiis  is  just  a  prairie  quar- 
ter and  you  will  know  as  much  about  it  as  I  do. 
Am  giving  you  the  numbers  to  it  so  that  you 
can  tell  more  about  it.  S  1/2  of  NE  1/4  and 
N  1/2  of  SB  1/4  Sec.  34,  Township  30,  Range 
42,  CacB  Co.,  Colorado.  Now  I  do  not  know 
the  value  of  this  or  anything  about  it,  but  you 
pass  judgment  on  it  and  tell  me  what  you  would 
do  on  it,  and  if  you  can't  use  that  land  give 
me  your  best  price  and  terms  on  a  cash  deal 
and  I  will  go  to  Will  myself  and  see  what  I 
can  do." 

Moscript  to  Kurt,  April  2,  1916: 

"The  Land  in  Question  I  do  Not  want  the 
Colo  Land  at  all  Will  take  $2000  For  the  1/2 
of  the  Old  Home  Place  if  sold  Soon  Have  A 
Standing  Offer  of  $1800  For  it." 

Kurt  to  Moscript,  April  6,  1915: 

"Now  as  to  the  deal  on  the  place  my  man 
came  in  that  wanted  to  trade  for  it.  I  told  him 
no  trade  would  go  and  we  talked  it  over  and 
we  thought  the  price  was  cheap  and  we  would 
just  buy  it  in  cahoots,  and  I  am  enclosing  you 
check  for  $50.00  emeat  money.  Tou  may  make 
out  deed  to  me,  Frank  C.  Kurt,  or  if  you  will 
leave  it  in  blank  and  mail  it  to  the  Spivey 
State  Bank  Spivey  Kansas  together  with  ab- 
stract and  when  same  is  complete  you  get  the 
balance  of  1960.00  deal  to  be  complete  inside 
of  80  days." 

Moscript  to  Kurt,  April  9,  1916: 
"Yours  With  Proposition  and  Acceptance  of 
My  Price  on  the  Undevided  One  Half  interest 
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to  the  Home  Place,  Is  Before  Me  Blth  the 
Check  Fo  $50  Dan.  Dallahan  Has  A  Mortgage 
on  the  Place  For  $600  Not  Due  until  Next 
Fall  But  I  Have  Written  him  to  Day  Asking 
him  to  Cancel  it  and  He  Can  get  His  Money 
from  the  Spivey  Bank  When  it  Is  Paid  in  there 
the  Balance  Can  be  Sent  to  Me  I  Asked  Him 
to  Have  &  A  Deed  Executed  there  On  Xour 
Kanf^as  Forma  and  Rent  to  Me  For  Signature 
Or  If  He  Docs  Not  Want  to  do  that  You  Can 
assume  the  $600  and  Pay  it  When  Due.  and 
Posably  You  Can  Do  Your  Business  Through 
Hia  Bank  as  Well  as  Through  the  Spivey  Bank 
But  I  Presume  the  Deed  will  Be  Here  in  A  Day 
Or  So." 

Kurt  to  Moscrlpt,  April  12,  1915: 
"Yours  received  today  and  in  reply  to  same 
will  say,  that  I  did  not  know  there  was  any 
tiding  against  the  place  here,  but  that  will  be 
O.  K.  yet  I  will  want  these  papers  all  to  go  to 
the  Bank  at  Spivey  ns  that  is  where  I  do  my 
banking,  so  when  the  deed  is  signed  if  you 
must  return  to  Dan  CUahan  ask  him  to  mail 
same  to  Spivey  and  we  will  take  up  his  papers 
there  and  I  wish  you  would  ask  him  to  not 
tell  what  the  consideration  in  this  deal  was,  as 
I  would  rather  not  let  that  out  yet  even 
through  it  don't  make  any  difference.  I  pre- 
sume the  abstract  is  with  Dan  Callahan  &  the 
loan.  I  have  mailed  the  Ins  policy  to  The  War- 
ren Mtg.  Co,  the  premium  on  this  is  $13.75  .vou 
may  either  mail  check  for  that  or  instruct  Bank 
at  Spivey  to  hold  that  much  back  on  the  land 
deal  for  me.  I  wonder  if  I  can  sell  your 
brother  the  1/2  I  bought  from  you  or  if  he  will 
bock.     But  I  will  chance  that." 

Moscript  to  Kurt,  April  19.  1915: 
"Dear  Sir  I  Find  I  Can  Not  Get  this  Little 
Mortgage  Released  and  this  Deal  here  I  wished 
to  Make  has  Been  Closed  Because  Someone  KIse 

fot  there  First  I  Have  Decided  Not  to  Sell  the 
'lace  Just  at  Present  I  am  Returning  your 
cheek  I  think  this  I>and  in  Barber  Co.  will  Be 
worth  More  money  in  the  Fall  then  Now  A  as 
I  Have  .Tnst  Disposed  of  a  Mine  am  Npt  Need- 
ing the  Money." 

Kurt  to  Moscript,  April  24,  1915: 
"Yours  with  check  enclosed  at  hand  and  in  re- 
ply to  same  will  say  that  I  am  retumini;  same 
herewith  and  if  you  can't  get  the  mortgage  re- 
leased I  will  take  it  with  same  on.  I  will  in- 
sist that  you  come  through  on  this  deal  as  this 
will  cause  my  damage  if  you  dont  on  account 
of  another  deal  that  this  spoiled.  You  say  that 
you  made  another  deal  and  that  you  do  not  need 
the  money  &  ect.  that  did  not  sem  to  be  your 
reason  for  selling  in  the  first  place.  You  just 
wanted  to  get  this  deal  closed,  you  set  the  price 
and  I  took  you  up  and  you  acknowledged  the 
acceptance  of  same,  now  be  a  man  and  forward 
deed  to  Spivey  State  Bank  as  per  contract, 
please  send  check  for  the  insurance  $13.50." 

Moscript  to  Kurt,  April  28,  1915: 
"Your  Somewhat  Sarcastic  Letter  at  Hand 
and  in  Reply  will  Say  that  The  Only  Reason 
I  had  to  Sell  you  that  Land  Was  to  Make  A 
Deal  Here  That  I  thought  I  Could  Made  as 
Much  as  I  lost  on  the  Land  there  which  bad 
to  Be  Made  Quick  and  in  Your  Proposition  of 
30  Da.vs  I  had  Lost  the  Deal,  that  is  all  there 
is  to  It  and  I  turned  the  Deal  Down  with  You. 
Find  Enclosed  your  Check  for  $50  also  Check 
for  the  Amount  Of  the  Insurance." 

Kurt  te.stlfled  that  the  neighbor  whom  he 
had  go  and  see  Will  Moscript  was  John  Les- 
lie ;  that  Leslie  reported  that  Will  had  offer- 
ed $2,500  for  E.  M.  Moscript's  half  Interest 


In  the  land;  that  he  (the  plaintiff)  knew  when 
he  wrote  the  letter  of  March  20th,  and  during 
the  rest  of  the  correspondence,  that  Will 
would  pay  that  for  It,  but  that  he  nev'er  com- 
muulcated  this  fact  to  the  defendant;  that 
Leslie  had  offered  to  give  $1,500  and  the  Colo- 
rado land  for  the  defendant's  Interest  In  the 
quarter  section  referred  to,  but  that  the 
plaintiff  bad  agreed  to  take  It  for  $2,000  on 
his  own  responsibility.  The  evidence,  there- 
fore, shows  substantially  these  facts: 

The  defendant  Invited  the  plaintiff  to  act 
as  bis  agent  In  an  effort  to  sell  the  land  to 
his  brother.  The  plaintiff  accepted  tbe  Inrl- 
tatlon  and  undertook  negotiations  to  that 
end.  He  procured  an  offer  of  $2,500;  but. 
Instead  of  communicating  tliis  to  his  prin- 
cipal, be  submitted  another  offer  of  part  cash 
and  part  land,  saying: 

"If  you  can't  use  that  land  give  me  your  beat 
price  and  terms  on  a  ca.sh  deal  and  I  will  go 
to  Will  myself  and  see  what  I  can  do." 

This  elicited  an  offer  to  sell  for  $2,000. 
which  the  plaintiff  at  once  undertook  to  ac- 
cept for  his  own  beueflt. 

Assuming  that  the  letter  of  April  6th  ad- 
vised the  defendant  that  the  plaintiff  was  un- 
dertaking to  buy  the  land  himself,  and  was 
no  longer  acting  as  his  agent,  and  that  the 
defendant  with  that  knowledge  continued  ne- 
gotiations which  resulted  In  an  agreement 
for  a  sale  at  $2,000,  we  think  the  court  was 
right  In  refusing  a  decree  for  specific  per- 
formance. Fair  dealing  on  the  part  of  the 
plaintiff  required  him  to  make  known  to  the 
defendant  the  fact  that  the  brother  to  whom 
he  desired  to  make  a  sale  was  willing  to  pay 
$2,500  for  the  land.  Had  this  been  done,  the 
offer  of  tbe  owner  to  sell  for  $2,000  would,  of 
course,  not  have  been  made.  The  plaintiff, 
therefore,  while  still  acting  as  tbe  defend- 
ant's agent.  Induced  his  principal  to  name  a 
price  of  $2,000,  by  concealing  the  fact  that 
an  offer  of  $2,500  had  already  been  made 
by  the  very  person  to  whom  he  was  supposed 
to  be  trying  to  make  a  sale.  It  would  be  un- 
conscionable under  sucb  circumstances  to 
permit  him  to  divest  himself  of  his  fiduciary 
character  and  take  advantage  for  his  own 
benefit  of  the  offer  brought  about  by  his  un- 
faithful conduct  In  withholding  Information 
from  the  owner  while  still  undertaking  to  act 
In  his  behalf.  After  the  relation  of  princi- 
pal and  agent  has  ceased,  the  parties  may,  of 
course,  deal  with  each  other  as  strangers; 
but  equity  will  not  permit  the  former  agent 
to  reap  an  advantage  from  such  a  transac- 
tion at  his  principal's  expense,  the  founda- 
tion of  which  was  laid  during  the  existence 
of  the  agency  by  withholding  information 
which  It  was  his  duty  to  impart.  2  Enc.  L. 
&  P.  1054;   2  C.  J.  714. 

Tbe  Judgment  Is  affirmed.    All  the  Justices 
concurring.' 
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STATE   BANK   OP  ABBYVILLB  T. 
JELTZ  et  al.    (No,  21082.) 

(Supreme  Court  of  Kansas.     Oct  6,  1917.) 

(Syllahua  by  the  Court.) 

1.  Bills  and  Notes  i@=5>242— Sionatdbb— Li- 
abilitt  to  holdeb. 

If  a  person  placing  his  name  on  a  promia- 
aory  note  do  not  clearly  indicate  b?  appropriate 
words  an  intention  to  be  bovind  in  a  special 
capacity,  and  sign  as  malccr,  his  liability  to  the 
holder  is  that  of  maker,  although  his  relation  to 
a  comaker  ^e  that  of  surety. 

2.  Bills    and   Notes   <s=»48  —  Ioabiutt  of 
Makes— Appuoation  of  Security. 

By  making  a  promissory  note  the  maker  en- 
gages to  pay  it  according  to  its  tenor,  and  he 
is  not  interested  in  the  manner  in  which  the 
proceeds  of  chattel  security,  given  by  a  comaker 
to  secure  the  note  and  other  indebtedness  of 
the  comaker,  are  applied. 

Appeal  from  District  Court,  Reno  County. 

.iction  by  the  State  Bank  of  AbbyvUle 
against  N.  H.  Jeltz,  Wm.  Peoples,  and  others. 
Judgment  for  plaintiff,  and  May  Peoples,  ad- 
ministratrix of  Wto.  Peoples,  appeala  Af- 
firmed. 

F.  L.  Martin,  Van  M.  Martin,  and  Jotrn  M. 
Martin,  all  of  Hutcliinson,  for  appellant  0. 
M.  WUliams  and  D.  G.  Martindell,  both  of 
Hutchinson,  for  appellee. 

BUTKOH,  J.  The  action  was  one  to  recov- 
er on  a  promissory  note,  and  for  the  applica- 
tion of  the  proceeds  of  the  sale  of  chattel  se- 
curity. Prom  an  adverse  judgment  one  of  the 
makers  of  the  note  appeals. 

Jeltz  was  a  persistent  borrower  from  the 
bank.  On  May  1,  1915,  a  renewal  note  for 
$1,768  was  given  to  the  bank,  signed  by  Jeltz, 
and  signed  by  Wm.  Peoples,  the  appealing 
defendant,  as  makers.  Peoples  has  since 
died,  and  Is  now  represented  by  his  admin- 
istratrix. The  note  was  secured  by  a  chattel 
mortgage  given  by  Jeltz.  On  May  15th,  Jeltz 
borrowed  more  money  of  the  bank,  and  pre- 
sented to  the  bank  a  note  for  $1,926,  which 
included  the  note  of  May  1st  and  the  new 
loan.  The  note  of  May  16th  was  signed  by 
Jeltz,  and  purported  to  be  signed  by  Peoples. 
When  this  note  was  given  the  chattel  mort- 
gage securing  the  note  of  May  Ist  was  re- 
leased, and  a  new  chattel  mortgage  was  given 
by  Jeltz,  which  made  a  slight  change  in  the 
security.  The  new  chattel  mortgage  covered 
future  advances,  but  provided  that  in  case  of 
foreclosure  the  debt  e.xisting  at  the  time  the 
mortgage  was  given  should  tie  paid  first.  Sub- 
sequently other  loans  were  made  to  Jeltz,  un- 
til his  indebtedness  was  represented  by  a  note 
for  ?2,900,  signed  by  Jeltz  and  purporting  to 
be  signed  by  Peoples.  Jeltz  left  the  state. 
Peoples  denied  signing  the  note  for  $2,900, 
and  other  notes  which  preceded  it.  On  the  oc- 
casion of  renewals  old  notes  would  be  sur- 
rendered. Consequently  the  bank  could  do 
no  more  than  plead  the  various  loans  of  mon- 
ey, describe  the  notes  which  had  been  given. 


and  pray  Judgment  for  the  amount  due., 
Peoples  admitted  siguiug  the  note  oj  May  1, 
1915,  and  judgment  was  rendered  against  him 
accordingly.  The  property  covered  by  the 
chattel  mortgage  was  sold  by  a  receiver,  and 
the  net  proceeds,  in  the  sum  of  $1,02.%  were 
applied  to  discharge  the  otherwise  unse- 
cured balance  due  the  bank  from  Jeltz. 

[1]  The  defense  to  the  action  was  that 
Peoples  was  a  surety,  and  in  response  to  spe- 
cial questions  the  jury  found  that  Peoples 
borrowed  no  money  of  the  bank,  was  a  surety 
only,  and  notified  the  t>ank  of  his  true  rela- 
tion to  the  paper.  Peoples  concedes  that  the. 
cancellation  of  the  note  of  May  1st  and  the 
substitution  for  it  of  the  forged  note  of  May 
15th,  and  other  forged  notes,  did  not  dis- 
charge his  liability,  but  be  says  no  judgment 
should  have  been  rendered  against  him  be- 
cause the  suit  was  for  indebtedness  and  not 
on  the  note,  and  that  his  llaUUty  as  surety 
arose  solely  upon  the  note.  The  contention 
relates  primarily  to  a  matter  of  form,  and  not 
to  a  matter  of  substance.  It  might  have  been 
met  by  a  very  simple  amendment  when  the 
note  which  Peoples  signed  was  identiQed,  and, 
if  necessary,  the  amendment  would  now  be 
treated  as  having  been  made.  No  amend- 
ment,  however,  was  necessary.  Peoples 
signed  as  maker.  The  obligation  was  his. 
He  was  principal  debtor,  primarily  liable  un- 
der the  n^otlable  instruments  law,  and  can- 
not be  heard  to  say  that  the  indebtedness  was 
not  his,  no  accident,  mistake,  or  fraud  affect- 
ing the  capacity  in  which  he  signed  having 
been  alleged. 

[2]  The  maker  of  a  promissory  note,  "by 
making  it"  engages  that  he  will  pay  It  accord- 
ing to  its  tenor.  Neg.  Insts.  Act  {  67,  Gen. 
Stat  1915,  i  6587.  If  a  person  sign  other 
than  as  maker,  drawer,  or  acceptor,  he  is 
deemed  to  be  an  indorser,  "unless  he  dearly 
indicates  by  appropriate  words  his  intention 
to  be  bound  In  some  other  capacity."  Neg. 
Insts.  Act,  {  70:  Gen.  Stat  1915,  J  6590.  In 
this  instance  Peoples  not  only  failed  to  in- 
dicate by  appr<9riate  words  an  intention  to 
be  bound  in  a  special  capacity,  but  he  signed 
as  maker.  Therefore  Ills  relation  to  the  bank 
was  fixed  by  virtue  of  his  signature  and  the 
statute,  and  the  inquiry  into  the  suretyship 
relation  did  no  more  than  establish  his  re- 
lation to  Jeltz^ 

It  is  insisted  that  In  any  event  the  proceeds 
of  the  chattel  security  should  have  been  ap- 
plied to  the  payment  of  the  note  of  May  15th. 
That  note  to  the  extent  of  $1,768  was  a  re- 
newal of  the  note  of  May  1st  which  Peoples 
signed,  and  the  chattel  mortgage  securing 
the  note  of  May  15th  covered  substantially 
the  same  property  as  the  chattel  mortgage 
released  on  May  15th.  This  contention  is 
made  on  the  ground :  Blrst,  that  Peoples  was 
a  surety ;  and,  second,  that  the  chattel  mort- 
gage provided  the  debt  in  existence  on  Maj; 
15th  should  be  paid  before  subscjquent  advanc- ' 
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es  were  paid.  The  answer  Is  obvious.  So 
far  as  the  note  signed  by  Peoples  and  on 
which  Jddgment  was  rendered  againat  Peo- 
ples Is  concerned,  his  liability  is  the  same  as 
If  Jeltz  and  the  Jeltz  chattel  mortgage  were 
not  involved.  Peoples  signed  the  note  as  mak- 
er. He  did  not  limit  bis  liabiUty  to  that  of 
a  surety,  and  he  was  not  a  party  to  the  chat- 
tel mortgage.  If  Jeltz  were  appealing,  he 
might  argue  that  the  provision  of  the  chattel 
mortgage  relating  to  the  application  of  pro- 
ceeds of  a  sale  of  the  property  constituted 
an  apprc^riatiou  of  such  proceeds  to  the  pay- 
ment of  the  money  first  borrowed.  Peoples 
had  no  such  contract  with  the  bank,  and  his 
obligation  to  the  bank  Is  measured  by  the 
terms  of  the  instrument  which  he  signed. 

The  Judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


(101  Kan.  56S) 

BOARD    OF    EDUCATION    OF    CITY    OF 

WICHITA  V.  BARRETT,  County  Qerk. 

(No.  21618.) 

(Supreme  Court  of  Kansas.    Oct  20,  1917.) 

(Byllabn*  hy  the  Court.) 

ScRoou  AND  School  Districts  ^=3102— Teb- 
KiTOBiiX  LIMIT8— Situs  tob  Taxation— Ex- 
tension OF  Levies. 
Where  the  territorial  limits  of  a  city  school 
district  are  enlarged  under  authority  of  section 
9114  of  the  General  Statutes  of  1915,  the  situs 
for  taxation  of  all  property  in  the  territory  an- 
nexed is  changed  forthwith  to  the  city  school  dis- 
trict; and  if  the  matter  is  brought  to  the  atten- 
tion of  the  county  clerk  in  sufficient  time  before 
November  Ist  to  correct  the  levies  and  to  extend 
the  proper  city  school  district  levies  upon  the 
property  within  the  annexed  territory,  he  is  au- 
thorized and  required  by  section  1  of  chapter 
321  of  the  Laws  of  1917  to  make  such  correc- 
tion, and  to  extend  the  proper  levies  on  the  tax 
roll. 

Mandamus  by  the  Board  of  Education  of 
the  City  of  Wichita  against  H.  M.  Barrett, 
as  County  Clerk  of  Sedgwick  County,  Kan- 
sas.   Writ  allowed. 

Dale,  Amldon  &  Buckland,  of  Wichita,  for 
plaintiff.  Ross  McCormick,  Kos  Harris,  and 
V.  Harris,  aU  of  Wichita,  for  defendant 

DAWSON,  J.  The  board  of  education  of 
the  city  of  Wichita  Invokes  this  court's  orig- 
inal jurisdiction  in  mandamus  to  require  the 
county  clerk  of  Sedgwick  county  to  extend 
upon  the  tax  rolls  the  school  tax  levy  made 
by  the  plaintiff  board  upon  all  the  property 
situated  in  and  upon  a  certain  tract  of  land 
adjacent  to  the  dty  of  Wichita,  which  was 
attadied  to  the  dty  school  district  on  July 
2,  1917.  Prior  to  that  date  the  territory 
and  property  sought  to  be  subjected  to  the 
plaintiff's  school  tax  levy  had  been  part  of 
rural  school  district  No.  63  of  Sedgwick 
county.  The  change  and  extension  of  the 
city's  school  district  boundaries  were  made 


under  the  provisions  of  section  9114  of  the 
General  Statutes  of  1915,  authorizing  tbe  at- 
tachment of  territory  adjacent  to  a  city  of 
the  first  class  for  school  purposes  only.  The 
board  of  education  made  and  certifled  to  tbe 
county  clerk  its  regular  school  tax  levy  for 
the  ensuing  year,  and  either  then  or  shortly 
afterwards  it  notified  the  defendant  county 
clerk  of  the  change  and  extension  of  tbe  dty 
school  district  boundaries,  and  advised  tbe 
defendant  as  to  the  personal  property  which 
would  be  affected  by  the  transfer  of  tbe  ter- 
ritory from  school  district  No.  63  to  tbe  dty 
school  district 

The  defendant's  excuses  for  bis  refusal  to 
extend  the  levy  are  somewhat  plausible,  but 
lack  substantial  merit  That  the  property 
was  assessed  as  part  of  the  taxable  assets 
of  school  district  No.  63  on  the  Ist  day  of 
March  is  of  no  consequence  here.  The  as- 
sessment only  determined  the  value  of  the 
property  on  that  date.  Nor  is  it  controlling 
that  the  rural  school  district's  financial  re- 
quirements were  determined  and  certified  in 
May,  nor  that  the  board  of  county  commis- 
sioners made  the  levy  for  scho<d  district  Na 
63  on  August  6th.  While  it  seems  to  be  tbe 
ordinary  rule  that  the  changes  in  the  bound- 
aries of  a  taxing  district  must  be  completed 
before  the  levy. for  the  ensuing  year  is  made 
(Railway  Co.  v.  School  District  75  Kan.  8*3. 
89  Paa  1018;  35  Cyc.  1035),  yet  here  the 
change  of  boundaries  was  effected  on  July  2d. 
while  the  various  taxing  districta  and  offidal 
boards  had  until  August  25tb  to  certify  their 
levies  to  the  county  clerk.  Gen.  Stat  1915, 
S  11345.  Moreover,  tbe  statute  under  wbldt 
the  annexation  was  made  is  imperative,  and 
operates  as  soon  as  tbe  annexation  is  effect- 
ed. It  does  not  permit  a  postponement  of 
ita  operation  until  another  fiscal  or  taxing 
year.    The  statute  reads: 

"Territory  outside  the  city  limits  of  any  dty 
of  the  first  class,  but  adjacent  thereto,  may  be 
attached    to    such    city    for    schocd    purposes, 

•  •     •    and    •    •    •    the  board  of  education 

•  •  •  shall  •  •  •  issue  an  order  attach- 
ing such  territory  to  such  dty  for  school  par- 
poses  •  «  •  and  such  territory  shaU,  from 
the  date  of  such  order,  be  and  compose  a  part  of 
such  city  for  school  purposes  only,  and  the  tax- 
able property  of  such  adjacent  territory  shall 
be  subject  to  taxation  and  bear  ita  full  propor- 
tion of  all  exi>enscs  incurred  in  the  erection  of 
school  .buildings  and  in  maintaining  the  adtooU 
of  said  city."     Gen.  Stat  1915,  {  9114. 

The  answer  to  the  writ  admlta  that  the 
levy  of  the  board  of  education  was  certified 
to  the  county  clerk  on  August  25tb,  whidi 
was  within  the  statutory  time.  Gen.  Stat 
1915,  il  9079,  11345.  Section  11347  of  the 
General  Statutes  of  1915  provides  that  after 
all  the  levies  of  the  various  taxing  districts 
are  certified  to  him,  the  county  clerk  shall 
extend  tbe  levies.  It  necessarily  follows 
that  he  cannot  safely  proceed  with  their  ex- 
tension until  they  are  all  submitted  to  him. 
There  Is  some  dispute  as  to  wheth»'  the 
county  derk  had  offidal  notice  of  tbe  diange 
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of  boundaries  on  August  25tb.  He  was  for- 
mally notified  of  that  fact  on  September  7tb, 
and  since  the  change  had  been  made  and  was 
effective  before  the  levies  were  certified,  and 
In  ample  time  to  prepare  the  tax  rolls  be- 
fore November  1st,  the  failure  to  give  the 
clerk  the  official  Information  by  August  25th 
must  simply  be  regarded  as  one  of  the  errors 
which  the  clerk  is  authorized  to  correct  by 
section  1  of  chapter  321  of  the  Laws  of  1817, 
which  repealed  earlier  statutes  to  the  same 
general  effect.  Gen.  Stat  1915,  c.  115,  art 
16.  Where  obvious  errors  have  been  made, 
subjecting  property  to  taxation  in  the  wrcHig 
district  or  otherwise,  they  should  be  correct- 
ed by  the  county  clerk,  if  he  can  i>ossibly  do 
so  before  the  time  when  he  must  deliver  the 
tax  rolls  to  the  county  treasurer. 

"The  county  clerk  at  any  time  previous  to  No- 
vember 1st  may  correct  any  clerical  errors  in  the 
aasessment  and  tax  rolls  for  the  current  year  in 
the  description  of  property  or  extengiong  of  val- 
ues or  taxes  whereby  a  taxpayer  is  charged  with 
unjust  taxes;  •  •  •  and  errors  whereby  the 
taxpayer  has  been  assessed  in  the  same  year  for 
the  same  property  in  one  or  more  assessment 
districts  in  the  county;  and  errors  whereby  the 
assessment  of  either  real  or  personal  property 
has  been  assigned  to  a  district  m  which  the  prop- 
erty did  not  have  its  taxable  situs,  in  which  case 
the  correction  shall  be  made  by  transferring  the 
assessment  of  the  property  from  the  wrong  dis- 
trict to  the  proper  district"    Laws  1917,  c  321, 

Counsel  for  defendants  suggest  certain  dif- 
ficulties in  ascertaining  with  accuracy  what 
personal  property  is  affected  by  the  change 
in  territorial  boundaries.  There  may  be 
some  trouble  on  that  score.  Legislators  do 
not  have  the  gift  of  foreslghted  omniscience. 
Their  legislative  commands  are  sometimes 
Imperfect;  sometimes  incomplete.  Here  the 
legislative  command  is  that,  when  rural 
school  district  territory  is  annexed  to  a  city 
school  district,  the  property  affected  by  the 
change  shall  tJiereupon  l>e  amenable  to  tax- 
ation in  the  city  school  district.  And  the 
legislative  command  is  that  where  there  are 
obvious  errors  in  the  taxable  situs  of  prop- 
erty in  time  to  be  corrected  before  November 
Ist,  the  county  clerk  shall  correct  such  er- 
rors. And  so,  like  a  good  soldier,  the  county 
clerk  must  obey ;  he  must  ol)ey  intelligently, 
using  what  information  may  be  available  to 
him  touching  the  personal  property  affected, 
and  proceied  accordingly  and  in  good  faith. 
In  the  case  at  bar  the  court  is  inclined  to 
believe  ttiat  the  ascertainment  of  the  per- 
sonal property,  or  most  of  it  affected  by  the 
annexation,  will  not  be  a  task  of  muCh  per- 
plexity; and  if,  perchance,  some  such  per- 
sonal property  escapes  its  lawful  burden  this 
year,  recoupment  for  the  public  revenues 
.may  be  had  against  it  next  year.  Gen.  Stat 
1915,  i  11326.  So,  too,  any  grievance  of  a 
taxpayer  in  the  matter  of  his  personal  prop- 
erty taxes,  affected  by  the  change  in  its  tax- 
able situs,  may  t>e  redressed  under  section  2 
of  chapter  321  of  the  Laws  of  1917. 

Writ  allowed.    AU  the  Justices  concurring. 


(101  Kan.  664^ 

STATE  ex  rd.  BBKWSTBB,  Atty.  Gen«  ▼, 

STEWART  et  al..  Board  of  County 

Com'rs.    (No.  21512.) 

(Supreme  Court  of  Kansas.    Oct  6,  1917.) 

(Bpttahu*  by  th9  Court) 

FiiTXB  «=>1  —  Taxation  «=!»40(2)  —  Disposi- 
tion— CONSnTDTIONAIITT  OF  STATtntlC. 

Chapter  168  of  the  Laws  of  1917,  directing 
county  commissioners  to  compel  prisoners  to 
work  on  streets,  highways,  poor  farms,  or  public 
works,  under  certain  circumstances,  does  not 
violate  either  secti<m  6  of  article  6  or  section 
1  of  article  11  of  the  Constitution  of  this  state. 

Original  proceeding  in  mandamus  by  the 
State  of  Kansas,  on  relation  of  S.  BL  Brew- 
ster, as  Attorney  General,  etc,  against  F.  A. 
Stewart  and  others  as  the  Board  of  County 
O>mmissioners  of  the  County  of  Chase.  Writ 
denied. 

S.  M.  Brewster,  Atty.  G«i.,  and  S.  K. 
Hawkes,  Asst  Atty.  Gen.,  for  plaintiff, 
Charles  E.  Davis,  of  Cottonwood  Falls,  for 
defendants. 

JOHNSTON,  a  J.  This  is  an  original 
proceeding  in  mandamus  by  which  the  plain- 
tiff seeks  to  have  chKQlee  168  of  the  Laws  (tt 
1917  dedared  to  be  in. violation  of  section  6 
of  articae  6  an<d  of  section  1  of  article  11  of 
the  state  Constitution.  The  state  brings 
the  action  to  compel  the  defendants  to  pay 
into  the  school  fund  of  Chase  county  the  sum 
of  $21. 

J.  H.  Bom  was  convicted  of  violating  the 
prohibitory  law,  and  was  sentenced  to  the 
county  jail  of  CSmse  county  for  a  period  of 
30  days,  and  to  pay  a  fine  of  $100  and  the 
costs  of  the  action.  Bom  served  the  30  days 
in  Jail,  but  he  failed  to  pay  the  $100  fine  or 
the  costs.  The  county  commissioners  compi- 
led Bom  to  labor  21  days  on  public  work, 
and  gave  him  credit  Tor  $21  on  the  fine.  Aft- 
erward the  costs  and  the  remainder  of  the 
fine  were  paid.  Section  1  of  chapter  168  of 
the  Laws  of  1917  reads: 

"That  whenever  any  male  person,  convicted 
of  a  misdemeanor,  shall  be  adjudged  to  pay 
the  costs  of  the  proceedings  by  which  he  was 
convicted,  or  a  fine  or  both  costs  and  fine,  and 
for  failure  to  so  do  shall  be  committed  to  the 
county  jaU,  the  board  of  county  commission- 
ers of  the  county  in  which  such  prisoner  ia 
confined  shall  compel  such  prisoner  to  work 
on  any  street  hlgnwayj  poor  farm,  or  public 
worlcs  under  its  direction  and  control.  For 
each  day's  work  so  performed  by  him,  such 
prisoner  shall  receive  a  credit  of  one  dollar 
upon  the  amount  of  costs,  or  fine,  or  fine  and 
costs,  and  when  his  credits  thus  obtained  shall 
he  equal  to  the  amount  of  such  costs,  or  fine,  or 
fine  and  costs,  he  shall  be  released  and  set  at  lib- 
erty and.  such  judgment  of  conviction  shall  be 
receipted  in  full  by  the  board  of  county  com- 
missioners." 

The  plaintiff  contends  that  this  law  violates 
section  6  of  article  6  of  the  state  Constitution 
for  the  reason  that  the  law  does  not  provide 
for  the  payment  of  the  credited  amount  into 
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the  school  funds.     Section  6  of  article  6  of 
the  Constltntlon  of  this  state  reads : 

"All  money  which  shall  be  paid  by  persons 
as  an  equivalent  for  exemption  from  military 
doty ;  the  clear  proceeds  or  estrays,  ownership 
of  which  shall' vest  in  the  taker-up;  and  the 
proceeds  of  fines  for  any  breach  of  the  penal 
laws,  shall  be  ezclnsively  applied  in  the  several 
counties  in  which  the  money  is  paid  or  fines 
collected,  to  the  support  of  common  schools." 

'  Tbe  purpose  of  the  last  clause  of  this 
fxynstitutlonal  provision  is  to  secure  to  the 
school  fund  all  moneys  derived  from  the 
"payment  o(f  fines."  This  accords  with  an 
analysis  of  the  expression  "proceeds  of  fines." 
The  word  "proceeds"  is  broad  enough  to  in- 
clude both  money  and  property,  but,  under 
the  laws  of  this  state,  fines  are  not  assessed 
in  terms  of  property,  and  are  not  paid  in 
property.  They  are  assessed  In  terms  of 
dollars,  and  are  paid  in  dollars.  They  may 
be  collected  on  execution  levied  on  proper- 
ty, but,  when  collected,  the  fines  are  paid  in 
money.  In  A.,  T.  4  S.  F.  R.  Co.  V.  State,  22 
Kan.  1,  this  court  said : 

"  'The  proceeds  of  fines'  mean,  of  course, 
the  moneys  collected  from  fines,  the  amounts 
realized  from  fines,  and  just  audi  amounts,  no 
more  and  no  less."    22  Kan.  14. 

There  were  no  proceeds  arising  from  the 
21  days'  work.  The  county  did  not  receive 
anything  that  it  could  turn  over  to  tbe  school 
fond.  It  recelTcfd  21  days'  labor  on  public 
worfe.  That  work  cannot  be  turned  over  to 
the  school   fund. 

The  srtatute  Tinder  consideration  is  some- 
what analogoiiti  to  section  263  of  the  Ccide  of 
Criminal  Procedure  (Gen.  St  1916,  }  8173). 
Under  tbe  last-named  statute  the  board  of 
county  commissioners  may  discharge  from 
imprisonment  when  certain  proof  is  made 
that  the  person  imprisoned  is  unable  to  pay 
the  fine  or  costs.  This  .power  of  the  county 
commissioners  has  been  considered  by  this 
court  in  several  cases.  In  re  Boyd,  Petition- 
er, 34  Kan.  570,  9  Pac.  240;  In  re  Ellis,  76 
Kan.  368,  91  Pac.  81;  MIkesell  v.  Wilson 
County,  82  Kan.  502,  108  Pac.  829. 

The  plaintiff  contends  that  chapter  168  of 
•  the  Laws  of  1917  violates  sectlcm  1  of  article 
11  of  the  Constitution.  This  section  provides 
for  an  equal  rate  of  assessment  and  taxa- 
tion. The  statute  in  question  provides  that 
the  work  shall  be  performed  on  any  street, 
highway,  poor  farm,  or  public  works,  imder 
the  direction  and  control  of  the  county  com- 
missioners, and  provides  that  the  board  shall 
furnish  the  necessary  guards  and  shall  pay 
all  expenses  Incidental  to  the  labor  performed. 
Tliese  expenses  are  paid  out  of  county  funds 
raised  by  general  taxation  levied  on  all  the 
property  In  the  county,  Including  that  In  in- 
corporated cities.  The  plaintiff  argues  that 
as  streets  in  cities  are  not  under  the  ^iiree- 
tion  or  control  of  the  county  commissioners, 
and  that  as  the  greater  part  of  the  work 
performed  by  prisoners  will  be  upon  highways, 
property  in  dtles  is  taxed  'to  pay  expenses 


incurred  for  labor  wbldi  cannot  be  perform- 
ed within  the  cities.  The  pOaintifF  cites  Rail- 
way Co.  V.  Clark,  60  Kan.  826,  68  Pac.  477, 
47  L.  R.  A.  77,  in  support  of  its  contenticNi. 
Under  the  statute  considered  in  that  case, 
the  railroads  were  excluded  from  receiving 
the  benefit  of  a  tax  which  they  paid  in  com- 
mon with  other  taxpayers.  Under  chapter 
168  of  the  Laws  of 'l917,  the  inhabitants  of 
cities  receive  the  benefit  of  labor  performed 
by  prisoners  on  streets,  highways,  poor  farms, 
or  public  works,  in  the  same  manner  antl  to 
the  same  extent  as  inhabitants  of  the  county 
outside  the  city  receive  the  benefit  of  such 
labor.  Tbe  present  action  is  analogous  to 
City  of  Emporia  v.  Griflith,  86  Kan.  976,  122 
Pac.  1053,  where  this  court  declared  that  the 
city  of  Emporia  was  not  entitled  to  receive 
from  the  county  treasury  any  part  of  the 
county  road  tax  levied  under  section  33  of 
chapter  248  of  the  Laws  of  1911  (Gen.  Stat 
1915,  {  8787).  Under  this  statute  county  tax- 
es are  levied  on  all  the  property  in  the  coun- 
ty, including  that  in  cities,  for  county  road 
funds,  and  are  used  for  the  construction  of 
roads  outside  the  cities.  If  taxes  levlM  un- 
der this  statute  are  valid,  the  taxes  levied  to 
pay  the  expenses  Incidental  to  working  pris- 
oners on  county  toads  or  other  county  prop- 
erty are  likewise  valid. 

The  conclusion  is  inevitable  that  chapter 
168  of  tbe  Laws  of  1917  does  not  violate  rf- 
ther  section  6  of  article  6  or  section  1  of 
article  11  of  tbe  Constitution  of  this  state. 

Tbe  writ  of  mandamus  is  denied.  All  the 
Justices   concurring. 


(101  Kan.  SoO) 

Mcpherson  v.  harvby  et  aL  (Na  21089.) 

(Supreme  Court  of  Kansas.     Oct  6,  1917.) 

(Btittabu$  hy  tk«  Court.) 

Attobnet  Ann  Client  Q=s>192(2) — SBKBirr'a 

HETURN— NOTICB   OF    LiEK— AMENnMENT. 

After  final  jud/nneat  has  been  rendered  in  an 
action,  the  slierifFs  return  on  a  notice  of  at- 
torney's lien,  given  at  the  commencement  of  the 
action,  may,  on  the  application  of  the  sheriff,  be 
amended  so  as  to  make  it  speak  the  truth  con- 
cerning the  service  of  the  notice. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Mary  E.  McPherson  against  Ford 
F.  Harvey  and  another,  receivers  of  the 
Metropolitan  Street  Railway  Company,  and 
the  Kansas  City  Elevated  Railway  Company. 
EYom  an  order  permitting  R.  L.  Hlncb,  sher- 
iff of  Wyandotte  county,  to  amend  bis  return 
showing  the  service  of  a  notice  of  an  attor- 
ney's lien  claimed  by  L.  O.  Carter,  the  re- . 
celvers  and  the  Kansas  City  Elevated  Rail- 
way Company  appeaL    Affirmed. 

Miller  ft  Miller  and  Richard  J.  Higglns,  all 
of  Kansas  City,  for  appellants.  I*  O.  Carter 
and  David  F.  Carson,  both  of  Kansas  Oty, 
for  appellee. 
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MARSHALL,  J.  Robert  Dnnliani  and 
Ford  F.  Harvey,  receivers  of  the  Metropoli- 
tan Street  Railway  Company  and  the  Kan- 
sas City  Elevated  Railway  Company,  appeal 
from  an  order  permitting  R.  L.  Htnch,  sheriff 
of  Wyandotte  county,  to  amend  his  return 
showing  the  service  of  a  notice  of  attorney's 
Uen.  The  facts  can  best  be  stated  by  quot- 
ing from  the  brief  of  Robert  J.  Danham  and 
Ford  F.  Harvey,  receivers,  etc.,  as  follows: 

"Mary  F.  MicPherson  commenced  an  action 
for  damages  on  accouDt  of  personal  injuries  on 
July  7,  1914,  against  appellants  as  receivers  of 
the  Metropolitan  Street  Railway  Company  and 
the  Kansas  City  Elevated  Railway  Company  by 
filing  a  petition  in  the  district  court  of  Wyan- 
dotte county,  Kan.  Summons  was  issued  by  the 
clerk  of  the  district  court  and  by  return  of  sher- 
iff served  upon — not  the  appellants,  but  the  com- 
panies of  which  appellants  are  receivers.  An  at- 
torney's lien  was  left  with  the  sheriff.  The  lien 
was  addressed  to  appellants,  but  served  upon 
the  corporations  of  which  appellants  are  receiv- 
ers. Thereafter,  and  on  January  7,  1915,  this 
cause  was  by  the  plaintiff-appellee  dismissed. 
On  September  9,  1914,  plaintiff-appellee  com- 
menced an  action  against  appellants  in  the  cir- 
cuit court  of  Jackson  county,  Mo.,  for  the  same 
injuries  complained  of  herein,  which  case  was 
compromised  on  April  14,  1918,  plaintiff-appellee 
herein  recovering  $1,475.  Thereuponsaid  cause 
in  Jackson  county,  Mo.,  was  dismissed.  On 
February  15,  1916,  all  of  the  property  operated 
by  appellants  was  transferred  and  sold  to  the 
Kansas  City  Railways  Companyj  L.  O.  Carter, 
the  possessor  of  said  claimed  lien,  has  an  ac- 
tion pending  against  appellants  to  recover  there- 
on, on  account  of  the  settlement  of  the  action 
pending  in  Missouri.  On  March  30,  1916  (14 
months  after  the  dismissal  of  the  case,  and  11 
months  after  the  settlement  of  the  controversy, 
and  6  weeks  after  appellants  had  parted  with 
the  possession  of  the  street  railway  property), 
the  sheriff  of  Wyandotte  county,  Kan.,  filed  his 
motion  herein,  asking  permission  of  court  to  cor- 
rect and  amend  his  return  of  summons  and  at- 
torney's lien  by  showing  service  upon  appellants 
instead  of  on  the  corporations  of  which  appel- 
lants are  receivers.  Appellants  objected  to  the 
hearing  of  said  motion  and  showed  the  facts  as 
above  outlined.  Notwithstanding  such  objection 
and  showing,  the  court  permitted  the  amendment 
as  prayed.  From  the  order  of  the  court  permit- 
ting such  amendment,  appellants  appeal. 

It  is  contended  that  the  court  erred  In  sus- 
taining the  motion  of  the  sheriff  asking  per- 
mission to  amend  his  return  of  service  on 
the  notice  of  attorney's  lien.  Smith  v.  Mar- 
tin, 20  Kan.  572,  is  cited  In  support  of  this 
contention.    There  this  court  said: 

"When  an  officer  makes  a  return  upon  process, 
it  is,  to  say  the  least,  as  against  him  prima  facie 
correct,  and  be  should  not  be  permitted  to  amend 
it  until  he  makes  it  clear  that  it  was  erroneous. 
This,  true  in  all  cases,  is  especially  true  when 
the  effect  of  the  return  as  first  made  fixes  a 
liability  upon  him,  and  the  amendment  would 
operate  to  relieve  him  from  liability.  And  still 
more  true,  when  the  party  in  whose  favor  the 
return  was  made,  resting  upon  the  faith  of  the 
return,  would  suffer  loss  by  the  amendment." 
20  Kan.  573. 

In  the  present  action,  It  was  clear  that 
the  return  was  not  correct  It  did  not  fix 
any  liability  on  the  sheriff.  The  amendment 
did  not  relieve  him  from  any  liability,  and 
the  liability  of  the  receivers  was  fired  by  the 
service  of  the  notice  and  not  by  the  return. 


The  notice' of  attorney's  Uen  was  served  on 
the  agent  of  the  receivers.  The  summons  In 
the  action  was  served  in  the  same  manner; 
and,  in  response  to  that  summons,  the  re- 
ceivers appeared  and  answered.  They  had 
notice  of  the  action,  and  by  the  same  kind 
of  service,  they  had  notice  of  the  attorney's 
lien. 

The  rale  is  well  established  that  where  a 
process  has  been  regularly  served,  and  there 
is  a  defect  In  the  return  of  the  oflScer,  that 
defect  can  be  cured  by  amendment  so  as  to 
make  the  return  conform  to  the  facts.  Fore- 
man T.  Carter,  9  Kan.  674;  Kirkwood  ▼. 
Reedy,  10  Kan.  453;  Pierce  v.  Butters,  21 
Kan.  124,  129;  Rapp  ▼.  Kyle,  26  Kan.  89; 
Valley  Bank  &  Sav.  Inst.  v.  Ladles'  Congre- 
gational Sewing  Soc,  28  Kan.  423,  424. 

The  Judgment  was  sped&caliy  limited  to 
permission  to  the  aberUt  to  correct  his  re- 
turn. 

The  Judgment  is  aflSrmed.  All  the  Justic- 
es concurring. 

aoi  Kan.  es3) 
STATE  V.  GRAHAM.     (No.  21208.) 
(Supreme  Court  of  Kansas.     Oct.  6,  1917.) 

(Bylldbw  ly  the  Court.) 

1.  Crihinal  Law  <S=»93S(1)— Denial  or  New 
TRiAii— Newlt  Dibcoveked  Evidence. 

Under  the  circumstances  disclosed  in  the 
opinion,  it  was  not  reversible  error  for  the  court 
to  refuse  to  grant  a  new  trial,  asked  on  the 
ground  of  newly  discovered  evidence. 

2.  Cbiminal   Law   <S=>1044— Appeal— Admm- 

SIONS    BT    OOUNSEI/— WlTHDBAWAI,. 

It  is  not  reversible  error  for  the  court  to 
withdraw  from  the  consideration  of  the  jury,  all 
admissions  made  in  a  conversation  between  op- 
posing counsel  while  attempting  to  agree  on  the 
evidence  of  witnesses,  who  have  been  subpcenaed, 
but  who  have  failed  to  appear,  where  no  agree- 
ment is  reached  and  Uiere  is  no  application  for  a 
continuance  on  account  of  the  absence  of  the 
witnesses,  and  no  effort  is  made  to  compel  their 
attendance. 

3.  Cbivinai.  Law  ®=>913(3)  —  New  Tbial  — 
Gbodndb— Accident  and  Surprise. 

The  circumstances  disclosed  in  the  second 
paragraph  of  this  syllabus  do  not  compel  a  new 
trial  on  the  ground  of  accident  and  surprise. 

Appeal  from  District  Court,  Shawnee 
County. 

Robert  Oraham  was  convicted  of  statutory 
ra];>e,  and  he  appeals.    Affirmed. 

J.  S.  Ensroinger,  of  Topeka,  for  appellant. 
S.  M.  Brewster,  Atty.  Gen.,  ind  R,  D. 
Garver,  of  Topeka,  for  the  State. 

MARSHALL,  J.  The  defendant  was  charg- 
ed with  statutory  rape.  He  was  found  guil- 
ty, was  sentenced,  and  appeals. 

[1]  1.  The  defendant  urges  that  he  should 
have  been  granted  a  new  trial  on  the  ground 
of  newly  discovered  evidence.  He  was  con- 
victed of  having  carnal  knowledge  of  a  13 
year  old  girl.  The  girl  testified  that,  during 
the  months  of  January  and  February,  1916, 
the  defendant,  on  seven  different  occasions, 
attempted  to  have  sexual  intercourse  with 
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ber,  bat  was  unable  to  do  so;  that  In  April, 
1916,  he  did  have  Intercourse  with  her ;  that 
she  became  pregnant;  and  that  he  was  the 
father  of  her  anbom  child.  Other  evidence 
was  Introduced  which  strongly  tended  to  show 
that  the  defendant,  on  a  number  of  occasions, 
either  had,  or  attempted  to  have,  intercourse 
with  the  girl:  She  testified  that  she  never 
had  intercourse  with  any  other  man.  On  the 
hearing  of  his  motion  for  a  new  trial,  the  de- 
fendant showed  that  on  November  13,  1916, 
the  girl  gave  birth  to  a  fuUy  matured,  nine 
months  old  child.  The  defendant  insists  that 
he  could  not  have  been  the  father  of  the 
child  for  the  reason  that  the  girl's  testimony 
showed  that  he  did  not  have  Intercourse  with 
her. until  in  the  month  of  April,  1916,  and 
that  seven  months  thereafter  she  gave  birth 
to  the  child.  The  defendant  argues  that  if 
this  evidence  were  introduced  on  a  new  trial, 
and  the  girl  should  then  testify  as  she  did  on 
the  trial,  the  falsity  of  her  testimony  would 
be  conclusively  shown,  and  a  Jury  would  not 
return  a  verdict  of  guilty  thereon.  The  pa- 
ternity of  the  child  was  wholly  immaterial. 
Proof  of  carnal  knowledge  was  all  that  was 
necessary.  The  girl  testified  positively  to  re- 
peated acts  of  carnal  knowledge  and  to  seven 
attempts  at  having  intercourse  with  her.  Her 
testimony  was  strongly  corroborated  by  other 
evidence. 

The  girl  was  questioned  as  to  having  in- 
tercourse with  one  V.  A.,  and  denied  having 
such  intercourse.  V.  A.  was  placed  on  the 
witness  stand,  and  denied  having  Intercourse 
with  the  girl.  On  the  hearing  of  the  motion 
for  a  new  trial,  affidavits  were  Introduced 
showing  that  V.  A.,  after  the  trial,  stated 
that  he  had  repeatedly  had  intercourse  with 
the  girL  The  evidence  cont{iined  In  these  af- 
fidavits tended  to  show  that  V.  A,  made  state- 
ments after  the  trial  contradictory  to  his  tes- 
timony. If  V.  A.  should,  at  any  future  trial, 
testify  as  he  did  on  the  defendant's  trial,  and 
the  statements  made  by  him  as  shown  In  the 
affidavits  should  be  Introduced  in  evidence, 
that  evidence  could  only  affect  his  credibility 
as  a  witness.  Whether  or  not  he  had  such 
intercourse  with  the  girl  is  wholly  immateri- 
al "A  new  trial  will  rarely  be  given  for  the 
purpose  of  procuring  evidence  for  impeach- 
ment" Morgan  v.  Bell,  41  Kan.  345,  21  Pac. 
255.  Especially  should  this  be  true  where 
the  newly  discovered  evidence  is  on  a  matter 
wholly  immaterial.  Clark  v.  Norman,  24 
Kan.  516 ;  Scbriber  ▼.  Maxwell,  92  Kan.  306, 
140  Pac  865.  A  number  of  other  cases  might 
be  cited,  but  It  is  not  necessary. 


It  was  not  reversible  error  for  the  court 
to  refuse  to  grant  a  new  trial  on  the  ground 
of  newly  discovered  evidence. 

[t]  2.  The  defendant  sought  to  prove  an 
alibi  by  introducing  evidence  to  show  that  he 
had  regularly  and  daily  been  at  work  at  dif- 
ferent places  during  the  months  of  January, 
February,  March,  and  April,  1916,  and  that  be 
was  at  work  away  from  home  at  all  the  times 
when  the  girl  testified  that  he  had  attempted 
to  liave  Intercourse  with  ber.  He  subpoenaed 
a  number  of  witnesses  who  be  said  would 
have  testified  to  these  facts,  l^ese  witness- 
es failed  to  appear.  Counsel  for  the  defend- 
ant then  MMumenced  to  write  an  application 
for  a  continuance.  While  this  was  being 
done,  it  was  suggested  by  counsel  for  the 
state  that  the  depositions  of  certain  of  these 
witnesses  be  taken  during  the  noon  hoar. 
Afterward  counsel  for  the  state  suggested 
that  they  might  agree  on  what  the  testimony 
of  these  witnesses  would  be.  An  agreement 
was  attempted,  but  none  was  reached.  Dar- 
ing tills  attempt,  certain  admissions  were 
made  by  counsel  for  the  state  as  to  what  tbe 
testimony  of  the  witnesses  would  be  if  they 
were  on  the  witness  stand.  These  admis- 
sions were  withdrawn  from  tbe  consideration 
of  the  Jury  by  the  instructions  of  the  court. 
Defendant  argues  that  be  was  prevented  from 
getting  the  evidence  desired  by  the  conduct 
of  counsel  for  the  state.  He  insists  that  It 
was  error  to  deprive  him  of  that  testimony, 
and  to  withdraw  the  admissions  that  had 
been  made  by  the  state  during  the  conversa- 
tion which  occurred  in  the  presence  of  the 
Jury  while  attempting  to  agree  on  the  evi- 
dence of  the  absent  witnesses.  After  counsel 
had  failed  to  agree  concerning  the  testimony 
of  the  absent  witnesses,  it  was  not  error  for 
the  trial  court  to  withdraw  from  the  consid- 
eration of  the  Jury  any  admissions  that  may 
have  been  tentatively  made  during  tbe  con- 
versation regarding  the  agreement.  The  de- 
fendant made  no  further  effort  to  obtain  a 
continuance,  and  made  no  effort  to  cmnpel 
the  attendance  of  tbe  witnesses.  Having 
made  neither  of  such  efforts,  he  cannot  com- 
plain of  his  failure  to  obtain  the  evidence  of 
these  witnesses. 

[3]  3.  The  defendant  contends  that  by  ac- 
cident and  surprise  he  was  prevented  from 
having  a  fair  trial.  The  basis  for  this  con- 
tention is  the  same  as  for  the  one  which  has 
Just  been  discussed,  and  must  be  met  by  the 
same  ruling. 

The  Judgment  Is  affirmed.  AU  the  Jostioes 
concurring. 
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EGBERS  y.  NORTHERN  PAO.  BT.  00. 
(No.  13949.) 

(Supreme  Oofrt  of  WaBhinBton.    Oct  17, 1917.) 

1.  Bankrttptcy  «=>421(5)— Debts  Dibchabo- 
KD — Nature  of  Judgment. 

As  bearioK  on  the  qaestion  as  to  ita  dis- 
charge in  bnnlcruptcy,  a  divorce  decree  award- 
ioK  a  wife  $50  per  month  as  alimony,  payable 
monthly  or  en  masse,  at  the  husband's  option, 
in  the  sum  of  $5,000,  was  a  judgment  in  the  na- 
ture of  one  for  alimony,  thouih  perhaps  per- 
manent alimony  in  gross. 

2.  Estoppel  <S=»e8(2)— Glaiu  ob  PosmoR  its 

JCOICIAL  PBOCKEDINOB— GONFUCTINQ  POSI- 
TIONa 

That  a  wife  in  a  proceeding  to  modify  a 
decree  awarding  alimony  took  the  position  that 
the  award  was  not  alimony  but  a  part  of  the 
property  settlement,  and  a  fixed  award  or  judg- 
ment amounting  to  a  debt  due  and  owing  from 
the  husband  to  her,  did  not  tend  to  alter  the 
force  or  effect  of  the  judgment  so  as  to  prevent 
her  from  contending  subsequently  that  it  waa 
not  discharged  in  bankruptcy,  as  these  differ- 
ent positions  involved  a  question  of  law  and 
the  husband's  remedy  was  by  appeal  from  the 
refusal  to  modify  the  divorce  decree. 

8.  Bankeuptct  ®=»421(5)—Di8CHARaE— Judg- 
ment FOB  Alimony. 
Under  the  Bankruptcy  Act  of  Feb.  5.  1903, 
c  487  (32  Stat.  797),  providing  in  terms  that 
debts  due  for  alimony  or  for  the  support  of 
wife  or  child  are  not  dischargeable,  a  judgment 
for  alimony  is  not  discharged,  though  the  obliga- 
tion has  become  fixed  by  an  unalterable  decree. 

Department  2.  Appeal  from  Superior 
Court,  Franklin  County;   Heart  Linn,  Judge. 

Garnishment  proceeding  by  Lottie  M.  Eg- 
bers  against  the  Northern  Pacific  Railway 
CoiiH;>any,  wherein  Guy  F.  Egbers  moves  to 
quash  the  writ  of  garnishment  From  a  de- 
nial of  the  motion  to  quash,  movant  and  gar- 
nl^ee  appeal.    Affirmed. 

Cannon  &  Ferris  and  Merritt,  Lantry  & 
Merrltt,  all  of  Spokane,  for  appellanta  A. 
H  Barnes,  of  Spokane,  for  respondent 

FDLLERTON,  J.  In  the  year  1913  Guy  F. 
Egbers  secured  a  decree  of  divorce  from  his 
wife,  Lottie  M.  Egbers.  In  the  decree  tbe 
plaintiff  was  required  to  pay  $2S  per  month 
for  the  support  and  maintenance  of  their 
minor  child,  and  to  the  wife  the  further 
"stud  of  fifty  (50)  dollars  per  month,  as  ali- 
mony, payable  monthly,  or  en  masse,  at  tbe 
option  of  the  plaintiff,  in  the  sum  of  five 
thousand  (5,000)  dollars."  In  the  year  1915 
the  plalntur  applied  to  the  court  for  an  or- 
der modifying  that  part  of  the  decree  whlcli 
required  the  payment  of  $50  per  month  al- 
immiy.  Tbe  court  denied  tbe  motion,  tbe  or- 
der reciting  that: 

"The  defendant  having  taken  tbe  position  and 
argued  to  the  court  that  the  award  of  $5,000 
was  not  alimony  but  was  a  part  of  the  property 
settlement,  and  was  a  fixed  award  or  judgment 
for  the  sum  of  five  thousand  (5,000)  dollars,  and 
became  a  debt  due  and  owing  from  the  plaintiff 
to  the  defendant,  and  the  court  would  have  no 


jurisdiction  to  modify  or  change  the  same,  the 
court  adopting  that  view  of  the  matter." 

No  appeal  was  taken  from  this  order  of  tbe 
court  Thereafter,  the  plaintiff  being  Indebt- 
ed to  defendant  by  reason  of  his  failure  to 
pay  several  monthly  installments  of  $50  each, 
the  defendant  Instituted  a  garnishment  pro- 
ceeding against  the  Northern  Pacific  Railway 
Company,  alleging  the  railway  company's 
Indebtedness  to  plaintiff  for  wages  due  as  an 
employe.  Her  affidavit  recited  among  other 
things  that,  in  tbe  divorce  proceedings: 

"The  court  made  the  property  settlement 
awarding  to  me  the  sum  of  $5,000  to  be  paid  in 
installments  at  the  rate  of  $50  per  month  or 
en  masse.  That  said  allowance  was  made  in 
the  way  of  a  full  and  complete  settlement  of  the 
property  rights  between  the  parties  to  this  suit" 

The  plaintiff  Interposed  a  motion  to  quash 
the  writ  of  garnishment,  on  tbe  ground  that 
he  bad  been  duly  adjudged  a  bankrupt  under 
tbe  laws  of  the  United  States  and  had.  been 
discharged  from  bis  debts,  which  Included  tbe 
Judgment  upon  which  the  writ  of  garnish- 
ment vr&a  issued.  In  support  of  this  motion 
an  affidavit  was  submitted,  setting  forth  the 
position  taken  by  the  defendant  in  the  appli- 
cation for  a  modification  of  the  decree,  claim- 
ing that  she  was  estopped  thereby  from  as- 
serting that  the  judgment  awarded  her  there- 
in was  not  a  provable  debt  In  the  bankruptcy 
proceedings.  The  motion  to  quash  was  de- 
nied, and  the  garnishee  defendant  was  or- 
dered to  pay  tbe  defendant  delinquent  in- 
stallments for  seven  months  in  the  sum  of 
$350,  with  Interest  at  the  rate  of  6  per  cent 
upon  each  Installment 

[1 , 2]  The  plaintiff  appeals,  assigning  aa 
error  that  ther  defendant  assumed  Inconsist- 
ent poeitlonfi  upon  the  different  bearings  oc- 
curring in  the  case,  and  that  the  court  In 
sustaining  eadi  position  made  confilctlng 
orders.  But  if  we  concede  that  tbe  positions 
assumed  by  the  defendant  and  sustained  by 
the  trial  court  were  Inconsistent,  the  plain- 
tiff Is  not  In  a  position  to  take  advantage  of 
the  error.  Tbe  only  prejudice  to'  the  rights 
of  plaintiff,  if  any  was  the  refusal  of  tbe 
trial  court  to  modify  the  decree  on  the  ap- 
plication of  tbe  plaintiff.  If  error  was  com- 
mitted by  the  action  of  tbe  court  in  that  re- 
sx)ect  plaintiff's  remedy  was  by  appeal,  and 
no  appeal  was  taken  from  that  order.  The 
undeniable  fact  remains,  regardless  of  what- 
ever name  tbe  parties  may  have  given  tbe 
award,  tbat  it  was  one  in  tbe  nature  of  ali- 
mony; permanent  alimony  In  gross  perhaps, 
but  nevertheless  alimony.  Tbe  shifting  posi- 
tions of  tbe  defendant  in  no  way  tend  to  al- 
ter its  force  or  effect.  If  upon  the  bearing 
tbe  defendant  bad  presented  proofs  which 
afterwards  she  attempted  to  deny  by  proof 
to  the  contrary,  tbe  objection  made  by  appel- 
lant might  be  pertinent.  In  that  case  she 
would  be  assuming  different  positions  upon 
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questions  of  fact  Tbe  case  bere  Is  different. 
It  does  not  Involre  a  question  of  fact,  but  Is 
one  of  law.  The  decree  Is  a  matter  of  record, 
unchangeable  by  any  attitude  of  the  parties, 
and  the  fact  that  one  of  the  parties,  on  dif- 
ferent occasions,  may  attempt  to  put  differ- 
ent constructions  upon  the  terms  of  the  de- 
cree In  no  way  alters  the  rights  of  the  parties 
bound  by  the  decree.  Their  liabilities  and 
rights  continue  the  same  regardless  of  the  at- 
titude of  a  contending  paity. 

[3]  Rejecting  the  standing  of  decrees  for 
alimony  in  bankruptcy  proceedings,  it  was 
held,  under  the  Bankruptcy  Act  of  1898  (Act 
July  1,  1898,  c.  541,  30  Stat  544),  that  such 
debts  do  not  constitute  a  provable  debt  under 
the  act,  and  hence  are  not  barred  by  the 
bankrupt's  discharge.  Audubon  v.  Shufeldt, 
181  U.  S.  575.  21  Sup.  Ct  735,  45  L.  Ed. 
1009;  Wetmore  v.  Markoe,  196  U.  S.  68,  25 
Sup.  Ot  172,  49  U  Ed.  390,  Ann.  Cas.  265. 
In  tbe  last-cited  case  It  was  said: 

"The  bankruptcy  law  should  receive  such  an 
interpretation  as  will  effectuate  its  beneficent 
purposes  and  not  make  it  an  instrument  to  de- 
prive dependent  wife  and  children  of  the  sup- 
port and  maintenance  due  them  from  the  hus- 
band and  father,  which  it  has  ever  been  the  pur- 
pose of  the  law  to  enforce.  Systems  of  bank- 
ruptcy are  designed  to  relieve  the  honest  debtor 
from  the  weight  of  indebtedness  which  has  be- 
come oppressive  and  to  permit  liim  to  have  a 
fresh  start  in  business  or  commercial  life,  freed 
from  the  obligation  and  responsibilities  which 
may  have  resulted  from  business  misfortunes. 
Unless  positively  required  by  direct  enactment, 
the  courts  should  not  presume  a  design  upon  the 

Sart  of  Congress  in  relieving  tbe  unfortunate 
ebtor  to  make  the  law  a  means  of  avoiding  en- 
forcement of  the  obligation,  moral  and  legal,  de- 
volved upon  the  husband  to  support  his  wife 
and  to  maintain  and  educate  his  children. 
While  it  is  true  Jn  this  case  the  obligation  has 
become  fixed  by  an  unalterable  decree,  so  far 
as  the  amount  to  be  contributed  by  the  hus- 
band for  tbe  support  is  concerned,  looking  be- 
neath the  judgment  for  the  foundation  upon 
which  it  rests,  we  find  it  was  not  decreed  for 
any  debt  of  the  bankrupt,  but  was  only  a  means 
designed  liy  the  law  for  carrying  into  effect  and 
mirking  available  to  the  wife  and  children  tbe 
right  which  tbe  law  gives  them  as  against  the 
husband  and  father." 

The  foregoing  decisions  bold  that  no  allow- 
ances  in  the  way  of  alimony,  whether  they 
be  subject  to  modification  or  not  so  subject, 
are  barred  by  a  bankrupt's  discbarge,  since 
they  are  not  provable  debts  under  tbe  act  of 
1898.  Tbe  Bankruptcy  Act  of  1903  (Act  Feb. 
5, 1903,  c  487,  32  Stat.  797),  which  Is  the  one 
applicable  here,  in  terms  provides  that  debts 
due  for  alimony  or  for  tbe  support  of  wife 
or  child  are  not  dischargeable  in  bankruptcy. 
The  latter  act  is  but  a  statutory  formulation 
of  the  prior  holdings  of  tbe  courts,  and  the 
principle  announced  is.  applicable  under  tbe 
later  statute. 

The  Judgment  is  affirmed. 

ELLIS,  O.  J.,  and  HOLCOMB,  PARKER, 
and  MOUNT,  JJ.,  concur. 


<M  Wash.  6M) 
SHANKS   r.   ORBOON-WASHINGTON   R. 
&  NAV.  CO.     (No.  14080.) 

(Supreme  Court  of  Washington.    Oct.  16,  1917.) 

1.  Trial    «=>253(9)— Instbcctions— E5xciajd- 
iiro  Evidence  fbou  Consideratioic. 

Where  in  an  action  for  injuries  plaintiff 
claimed  damages  for  inability  to  work  after 
the  accident  and  defendant  offered  evidence  to 
show  that  the  reason  why  plaintiff  had  perform- 
ed little  or  no  work  subsequent  to  tbe  accident 
was  because  of  his  excessive  use  of  intoxicating 
liquor,  an  Instruction  that  the  fact  that  plain- 
tiff after  the  accident  was  addicted  to  the  ex- 
cessive use  of  intoxicants  must  not  be  considered 
for  any  purpose  whatsoever,  except  in  deciding 
whether  he  was  so  addicted  at  the  time  of  the 
accident,  was  erroneous,  as  it  withdrew  from 
the  jury's  consideration  the  evidence  tending 
to  show  that  plaintiff's  failure  to  work  was 
due  to  intoxication  and  not  to  the  effects  of  the 
injury. 

2.  Damages  ®=b38— E>u;ubnt»— Ivpaibvert 
OF  Eakrino  Capacitt. 

If  an  injured  person's  lack  of  capacity  to 
work  subsequent  to  the  injury  was  due  to  in- 
toxication and  not  the  result  of  the  injury,  this 
was  not  an  element  of  damages  recoverable. 

3.  Tbial  «=»217  —  Instbdctions— Duties  of 

JUKT. 

In  an  action  against  a  railroad  company,  an 
instruction  that  the  jury  should  not  be  influ- 
enced or  controlled  by  any  feeling  of  passion, 
projudiee,  or  s.vmpathy  for  or  against  either 
party,  and  that  it  was  their  duty  to  consider  the 
case  in  all  its  bearings,  the  same  as  they  would 
a  case  between  two  natural  persons,  and  that 
the  corporation  was  entitled  to  the  same  treat- 
ment as  a  private  individual  should  have  been 
given  when  requested. 

Department  1.  Appeal  from  Superior 
Court,  Yakima  County;   E.  B.  Preble,  Judge. 

Action  by  Roy  Shanks  against  tbe  Oregon- 
Washington  Railroad  &  Navigation  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded  with  direc- 
tions. 

A.  O.  Spencer,  of  Portland,  Or.,  Richarda 
&  Fontaine,  of  North  Takima,  and  Hamblen 
ft  Gilbert,  of  Spokane,  for  appellant.  Snlve- 
ly  &  Bounds,  of  North  Yakima,  for  respond- 
ent 

BIAIN,  J.  The  purpose  (rf  this  action  was 
to  recover  damages  for  personal  injuries. 
Tbe  trial  at  the  cause  resulted  In  a  verdict 
and  Judgment  in  favor  of  the  plaintiff  in  the 
sum  of  $1,000.    The  defendant  appeals. 

The  facts  are  these:  On  the  morning  of' 
February  28,  1916,  tbe  respondent  in  compa- 
ny with  the  other  members  of  a  section  crew 
and  tbe  foreman  tbeneof,  was  proceeding  on 
a  hand  car  over  the  track  of  tbe  defendant 
for  the  purpose  of  repairing  a  broken  rail 
in  the  vicinity  of  North  Prosser,  Wash. 
While  en  route,  the  band  car  was  derailed, 
and  the  respondent  was  thrown  therefrom 
and  injured.  One  of  the  elements  for  which 
damages  were  sought  was  loss  of  earning 
power,  or  Inability  to  labor  subsequent  to 
the  accident.  In  the  amended  complaint 
which  was  filed  on  the  27th  day  of  Septemb^. 
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1916,  there  Is  the  following  allegation  relative 
to  the  respondent's  inability  to  perform  la- 
bor: 

"Thnt  he  has  been  entirely  unable  to  perform 
any  labor  whatsoever  since  his  said  injuries  on 
February  28,  1916,  and  that  he  is  still  unable 
to  perform  any  labor  of  any  kind  whatsoever; 
that  his  wages  are  of  the  reasonable  value  of 
$2.50  per  day.    •    •    •  " 

Upon  the  trial,  the  evidence  of  certain  of 
the  appellant's  witnesses  tended  to  show  that 
the  reason  why  the  respondent  had  perform- 
ed little  or  no  work  subsequent  to  the  acci- 
dent was  because  of  his  excessive  use  of  In- 
toxicating liquor..  In  submitting  the  cause 
to  the  Jury,  the  trial  court  concluded  Instruc- 
doo  No.  9,  which  Is  too  long  to  be  here  set 
out  In  full,  with  this  sentence : 

"The  fact,  if  it  be  a  fact,  tliat  after  the  ac- 
cident the  plaintiff  was  addicted  to  the  excessive 
use  of  intoxicating  i>everages  you  must  not  con- 
sider for  any  purpose  whatsoever  except  in  de- 
ciding the  question  whether  or  not  he  was  ad- 
dicted to  intoxication  at  the  time  of  the  acci- 
dent" 

[1 , 2]  The  effect  of  this  Instruction  was  to 
withdraw  from  the  consideration  of  the  Jnry 
the  evidence  given  by  appellant's  witnesses 
which  ten'ded  to  show  that  the  respondent's 
failure  to  work  subsequent  to  the  accident 
was  due  to  Intoxication,  and  not  to  the  ef- 
fects of  the  injury.  The  giving  of  the  in- 
struction 1b  one  of  the  errors  assigned.  If, 
after  the  accident,  the  respondent's  failure 
to  engage  In  a  gainful  occupation  was  due 
to  the  excessive  use  of  intoxicating  liquors, 
it  was  proper  for  the  Jury  to  consider  this 
fact  as  bearing  upon  the  amount  of  dam- 
ages which  he  would  be  entitled  to  for  the 
loss  of  wages  or  earning  power.  If  the  lack 
of  capacity  to  work  was  due  to  intoxication, 
and  was  not  the  result  of  the  injury,  obvlous- 
fy  the  respondent  would  not  be  entitled  to  re- 
cover for  an  element  of  damages  which  was 
the  result  of  his  own  fault  Geresola  t.  Jo- 
seph  F.  Paul  Co..  224  Mass.  395,  113  N.  B. 
358;  Boggess  v.  Metropolitan  St.  Ry.  Co.; 
118  Mo.  328,  23  S.  W.  159,  24  S.  W.  210.  In 
the  case  last  cited.  It  Is  said : 

"The  acts  of  the  plaintiff  tending  to  enhance 
the  injury  are  admissible  in  evidence  to  reduce 
the  amount  of  the  damages  under^  the  general 
ifistie,  whether  considered  as  in  mitigation  or  as 
a  rule. of  limitation  of  damages.    »    •    •" 

The  withdrawal  from  the  consideration  of 
the  Jury  of -the  evidence  which  tended  to 
show  that  the  reason  why  the  respondent  did 
not  perform  labor  subsequent  to  the  injury 
was  due  to  his  habits  of  Intoxication  was 
prejudicial  error,  and  for  this  reason  the 
Judgment  must  be  reversed. 

[S]  Error  is  also  assigned  upon  the  failure 
of  the  court  to  give  an  instruction  which  in 
effect  told  the  Jury  that  they  should  not  be 
influenced  or  controlled,  in  arriving  at  a  ver- 
dict, by  any  feeling  or  passion,  prejudice  or 
sympathy,  for  or  against  either  party  to  the 
cause,  and  that  It  was  their  duty  to  consider 
the  case.  In  all  Its  bearings  the  same  as  they 


would  a  case  between  two  natural  persons, 
and  that  the  appellant,  a  corporation,  was 
entitled  to  the  same  treatment  in  court  as  a 
private  Individual  would  be  Under  like  cir- 
cumstances. Upon  this  Instruction  is  a  nota- 
tion, apparently  Indorsed  by  the  trial  court, 
that  It  is : 

"Contained  in  other  instructions  actually 
given— not  given  in  these  words." 

A  careful  reading  of  the  Instructions  as 
given  discloses  that  the  Instruction  was  nei- 
ther given  in  form  nor  In  substance.  The  fail- 
ure to  give  it  was  undoubtedly  an  inadver- 
tence. The  instruction  requested  was  a  cor- 
rect statement  of  the  law  (Chicago  &  E.  I. 
R.  Co.  v.  Burrldge.  211  111.  9,  71  N.  E.  838), 
and  is  one  which  trial  courts  generally  give 
when  requested.  While  the  instruction  was 
a  proper  one  to  be  given,  and  upon  a  retrial 
of  the  cause,  will  doubtless  be  given  if  re- 
quested, it  is  unnecessary  here  to  detemiine 
whether  the  failure  to  give  it  in  this  case  was 
reversible  error,  because,  as  already  pointed 
out,  the  record  furnishes  another  reason 
which  requires  reversal. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  supe- 
rior court  to  grant  a  new  trial. 

ELLIS,  C.  J.,  and  MOUNT,  OHADWICK, 
and  MORRIS,  JJ.,  concur. 


(98  Wash.  470) 
BROWN  et  al.  v.  KAUSCHB  et  aL 
(No.  14134.) 

(Supreme  Court  of  Washington.    Oct.  13,  1917.) 

1.  TftDBTS  «=943(1),  88,  109— EvioKNCK  TO  Es- 
tablish—Paroi.  EVIDENCK. 

An  express  trust  cannot  he  established  by 
oral  evidence,  but  a  resulting  trust  or  trust  ex 
maleficio  may  l>e  established  by  such,  testimony. 

2.  Trusts   *=»17,    18(3)— Validity   or  Oral 
Trusts. 

Where  a  husband  devised  all  of  his  real  es- 
tate to  his  wife  on  the  oral  understanding  that 
she  would  keep  it  intact  during  her  life  and 
then  distribute  it  to  the  children  in  equal  shares, 
the  trust  was  an  express  trust,  and  not  a  trust 
ex  maleficio,  and,  l>eing  oral,  was  invalid. 

3.  Frauds,  Statute  of  «=»71— Contract  for 
Sale  of  Real  Estate. 

An  oral  agreement  to  convey  real  property 
is  void  under  the  statute  of  frauds. 

4.  Frauds,  Statute  of  $=>152(1)— Necessity 
of  Tleadino  Statute. 

Where  the  complaint  alleges  an  oral  agree- 
ment to  convey  laud  and  this  is  denied  by  the 
answer,  the  defense  of  the  statute  of  frauds  is 
open  to  defendant,  provided  he  makes  timel.v 
objection  to  the  parol  evidence  by  whicli  the 
agreement  is  sought  to  be  proved;  it  only  being 
where  the  complaint  shows  the  contract  to  be 
parol  and  the  agreement  is  admitted  by  the  an- 
swer that  it  is  necessary  to  expressly  plead  the 
statute. 

Department  1.  Appeal  from  Superior 
(Jourt,  Garfield  County;  Chester  F.  Miller," 
Judge. 

Action  by  Laura  Kausche  Brown  and 
others  against  Charles  A.  Kausche  and  oth- 
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era    From  a  judgment  for  defendants,  plain- 
tiffs appeal.    Affirmed. 

R.  B.  Brawn,  of  Seattle,  and  G.  W.  Jewett, 
of  Pomeroy,  for  appellants.  Kuykendall  & 
McCabe,  of  Pomeroy,  and  Sharpstein,  Smith 
&  Sbarpstvtn,  of  Walla  Walla,  for  respond- 
ents.- 

MAIN,  J.  The  purpose  of  this  action  was 
to  establish  a  trust  in  real  estate.  The  cause 
was  tried  to  the  court  without  a  Jury,  and  re- 
sulted in  a  Judgment  dismissing  the  action. 
From  this  Judgment  the  plaintiffs  appeal. 

[1]  The  facts  are  these:  On  July  4,  1903, 
one  Henry  Eausche,  being  then  a  resident  of 
Garfield  county,  died  testate.  His  wife,  Paul- 
ine Kausche,  and  five  children  survived  him. 
So  far  as  the  real  estate  Is  concerned,  the 
estate  of  the  testator  consisted  of  approxi- 
mately 800  acres  of  farm  land,  all  of  which, 
with  the  exception  of  80  acres,  was  com- 
munity property.  By  the  will,  the  entire 
estate,  both  real  and  personal,  was  devised 
and  bequeathed  to  Mrs.  Kauacfae.  No  pro- 
vision was  made  for  the  children,  for  the 
reason,  as  stated  in  the  will,  that  the  testator 
left  the  matter  of  providing  for  them  to  his 
wife,  their  mother,  in  whom  he  said  he  had 
perfect  confidence.  The  will  was  probated, 
and  the  whole  estate  was  distributed  to  Mts. 
Kausche.  Some  years  thereafter,  and  on  De- 
cember 10,  1914,  Mrs.  Eausche  conveyed  all 
the  land  above  mentioned  to  the  son,  Charles 
A.  Kanscbe,  The  appellants  are  the  daugh- 
ters. The  respondents  are  Mrs.  Kausche  and 
the  son.  Ilie  complaint  alleges,  and  it  will 
be  assumed  that  the  evidence  establishes, 
that,  at  the  time  of  making  the  will,  and  for 
many  years  prior  thereto,  it  was  the  desire 
of  the  testator  that  the  whole  estate  should 
be  k^t  Intact  as  long  as  either  he  or  his 
wife  should  live,  and  that,  after  the  death 
of  both  of  them,  all  of  the  property  owned 
by  theml  should  be  distributed  to  the  children 
in  equal  shares ;  that,  at  the  time  of  the  exe- 
cution of  the  will,  it  was  orally  agreed  be- 
tween Mr.  and  Mrs.  Kausche  that  the  latter. 
In  case  she  should  survive  her  Ihusband, 
should  have  the  right  to  use  aU  of  the  prop- 
erty during  her  life,  and  should  manage,  han- 
dle, and  hold  it  Intact  until  her  death,  at 
which  time  the  children  should  receive  all 
the  property,  share  and  share  alike;  and 
that  Mrs.  Kausche  accepted  the  will  and  the 
provisions  thereof  with  a  full  sense  of  its 
oSllgations  and  the  trust  Imposed  by  the 
oral  understanding.  The  will  does  not  create 
the  trust,  and  it  is  not  so  claimed.  The  con- 
tention of  the  aiH>ellant8  is  that  the  will 
was  made  pursuant  to  tiie  previous  oral  un- 
derstanding, and  that,  when  Mrs.  Kausdie 
deeded  the  land  to  her  son,  which  was  a 
violation  of  the  parol  agreement,  a  trust 
thereby  arose  ex  malefi<da  If  the  trust 
sought  to  be  established  is  an  express  trust, 
it  must  fail,  because  the  evidence  in  support 
thereof  is  oraL    On  the  other  hand,  if  It  Is 


a  resulting  trust,  or  trust  ex  malefldo,  it  may 
be  established  by  oral  testimony.  McSorley 
V.  Bullock,  62  Wash.  140,  133  Pac  279; 
Womach  v.  Sandygren,  164  Pac.  600. 

Inquiry  must  then  be  directed  to  the  deter- 
mination of  the  question  whether  the  trust 
sought  to  be  established  is  an  express  trust, 
or  is  a  resulting  trust,  or  trust  ex  malefida. 
In  Arnold  v.  Hall,  72  Wash.  60,  129  Pac 
914,  44  Ia  R.  A.  (N.  S.)  349,  a  son  had  convey- 
ed property  to  his  miother  with  the  oral  un- 
derstanding that  it  was  to  be  reconveyed  to 
him.  Thereafter  the  mother  conveyed  tbe 
property  to  a  daughter.  After  the  death  of 
the  mother  the  controversy  arose  between  the 
son  and  daughter  as  to  the  ownership  of  the 
property,  the  son  claiming  that  it  was  im- 
pressed with  a  trust  in  bis  favor,  and  tbat 
the  daughter  took  it  with  knowledge  of  that 
fact  It  was  there  held  that  the  trust  sought 
to  be  established  by  parol  was  an  express 
trust  and  not  a  constructive  trust,  or  one 
arising  ex  malefido.  Attae  revlewiDg  authoc^ 
Itles,  it  was  there  said: 

"In  saying  that  'it  is  only  when  fraud,  actual 
or  constructive,  intervenes  that  equity  will  per- 
mit a  trust  agreement  to  be  proved  by  parol,' 
this  court  had  reference  to  such  fraud  as  inhered 
in  th«  original  transaction.  Otherwise  all  trusts, 
whether  express  or  implied,  could  be  proven  by 
parol,  for  in  the  larger  sense  the  failure  or  refus- 
al of  the  trustee  of  an  express  trust  to  execute 
tbe  trust  would  be  constructive  fraud,  and  the 
statute  would  be  rendered  nugatory.  In  tbe  in- 
stant case,  there  Is  no  claim  of  fraud  other  than 
the  failure  of  the  trustee  to  perform  her  express 
contract.  •  ♦  •  Tbe  respondent  argues  that 
the  transaction  raised  either  a  trust  ex  malefido 
or  a  constructive  trust.  He  pleaded  an  ex- 
press contract  to  reconvey  the  property,  and  the 
evidence  submitted  is  in  harmony  with  the  com- 
plaint. This  would  create  an  express  trust  It 
is  true  tbat  equity  will  raise  a  constructive  trust 
to  prevent  a  fraud,  but  where  there  is  an  ex- 
press trust  there  can  be,  in  the  very  nature  of 
things,  no  implied  or  constructive  trust  We 
need  not  consider  the  cases  cited  by  the  re- 
spondent from  other  jurisdictions,  of  which 
Bowler  v.  Curler,  21  Nev.  158,  26  Pac.  226.  37 
Am.  St  [Bep.1  601,  is  a  type.  It  holds  that 
equity  will  raise  a  constructive  trust  when  an 
express  contract  to  reconvey  the  property  has 
been  breached.  Such  view  is  not  only  a  virtual 
repeal  of  the  statute  of  frauds,  but  is  in  clear- 
est conflict  with  the  decisions  of  this  court  to 
which  reference  has  been  made." 

In  Nicbols  v.  Oapen,  79  Wash.  120,  139 
Pac.  868,  a  conveyance  was  made  to  a  son, 
who  was  acting  as  an  administrator,  for  the 
purpose  of  disposing  of  lands  conveyed  for 
the  purpose  of  pajring  the  debts  of  the  es- 
tate, under  an  oral  agreement  to  reconvey  all 
that  remained  after  the  payment  of  debts 
and  final  settlement  of  the  estate.  l%e  son 
breached  the  oral  agreement  and  retained 
the  property.  An  action  was  brought,  seek- 
ing a  decree  tbat  the  son  held  the  lands  In 
trust.  It  was  there  held  that  the  trust  was 
an  express  trust  and  not  a  trust  ex  malefido. 
After  redtlng  the  facts,  It  was  there  said : 

"Accepting  these  facts  as  disclosing'  the  in- 
tent of  the  conveyance,  they  show  an  express 
trust  and  not  a  trust  ex  malefido.  A  trust  ex 
maleficio  is  one  where,  by  reason  of  some  &aad 
on  the  part  of  the  party  obtaining  the  title  to 
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the  land,  the  law  implies  a  trust  relation.  In 
such  cases,  the  trust  arises  out  of,  or  results 
from  operation  of  law,  and  is  not  within  the 
contemplation  of  the  parties  at  the  time  the  con- 
veyance is  made.  When,  however,  as  in  the 
case  before  us,  the  conveyance  is  made  for  an 
express  purpose,  to  dispose  of  the  lands  or  as 
much  thereof  as  may  be  necessary  and  out  of 
the  proceeds  to  pay  certain  debts,  the  remainder 
of  the  lands  or  the  balance  of  the  money  obtain- 
ed from  their  salie  to  be  reconveyed  or  returned 
to  the  grantor,  the  trust  arises  from  the  act  of 
the  parties  and  not  by  operation  of  law;  and 
since  the  agreement  is  an  express  one,  the  trust 
becomes  an  express  trust  and  cannot  be  estab- 
lished by  parol"  (citing  authorities). 

[2]  In  the  present  case,  as  In  each  of  the 
«ases  cited,  no  fraud  inhered  In  the  original 
transaction.  If  the  trust  sought  to  be  prov- 
ed by  parol  in  those  cases  was  an  express 
trust,  it  necessarily  follows  that  in  the  ease 
now  before  us  the  trust  sought  to  be  estab- 
lished by  oral  testimony  was  likewise  an  ex-, 
press  trust  It  is  true  that  In  each  of  those 
cases  the  trust  sought  to  be  established  was 
In  favor  of  the  grantor,  while  here  it  was 
In  favor  of  tliird  persons — the  children  of 
the  testator  and  his  wife.  But  this  fact 
could  make  no  difference  in  the  application 
of  the  principle.  If,  in  the  cases  referred  to, 
the  trust  arose  by  act  of  the  parties  and  not 
by  operation  of  law,  it  necessarily  follows 
that,  in  the  present  case,  the  trust  arose  in 
the  same  way,  that  is,  out  of  the  oral  ar- 
rangement between  Mr.  and  Mrs.  Eausche, 
and  was  therefore  an  express  trust 

Our  attention  has  been  called  to  the  case 
of  Gustln  v.  Crockett,  61  Wash.  67,  97  Pac. 
1091,  as.  sustaining  the  contention  of  the  ap- 
pellants, but  that  case  rests  upon  a  different 
principle.  There,  aged  parents  conveyed 
property  to  the  wife  of  a  son,  with  the  un- 
derstanding that  the  old  people  were  to  oc- 
cupy it  during  their  lifetime.  Subsequently, 
they  were  evicted  by  the  daughter-in-law,  in 
whose  name  the  title  stood.  The  parents 
sought  a  rescission  of  the  contract,  and  their 
contention  was  sustained.  The  rule  of  that 
case  is  that,  where  people,  old  and  infirm, 
convey  their  property  to  their  children  under 
an  agreement  for  future  support  and  main- 
tenance, and  the  children  fall  to  perform  the 
agreement,  equity  will  rescind  the  contract 
and  cancel  the  deed  for  a  willful  violation 
of  the  agreement  to  support  and  maintain, 
without  reference  to  the  question  whether 
the  transaction  was  fraudulent  In  its  incep- 
tion or  not.    As  stated  in  the  opinion: 

"The  willful  and  wrongful  violation  of  the 
agreement  is  in  and  of  itself  ample  ground  for 
the  rescistdon." 

The  distinction  between  that  case  and  the 
two  cases  above  referred  to  is  that  in  such 
a  case  willful  refusal  to  perform  the  con- 
tract will  furnish  a  ground  for  rescission 
whether  the  transaction  was  fraudulent  in 


its  lnc^)tlon  or  not,  while,  In  the  other  two 
cases,  it  is  held  that  relief  cannot  be  grant- 
ed where  no  fraud  inhered  in  the  original 
transaction.  The  present  case  is  not  a  case 
where  aged  parents  conveyed  property  to  a 
child  or  children  in  consideration  of  future 
maintenance  and  support,  and  therefore  does 
not  fall  within  the  rule  of  the  Oustin  Case. 
Mrs.  Kausche  is  not  here  seeking  to  set 
aside  the  conveyance  to  her  son,  but  the 
daughters  are  complaining  because  the  moth- 
er. In  violation  of  the  oral  agreement  with 
their  father,  transferred  the  property  to  the 
son,  who  took  it  vrtth  knowledge  of  the  trust 
A  review  of  the  cases  cited  from  other  juris- 
dictions does  not  seem  necessary,  since  this 
case  is  controlled  by  the  Arnold  and  Nldiols 
Cases,  supra. 

[3,  4]  It  is  contended,  however,  that,  since 
the  answer  did  not  plead  the  statute  of 
frauds,  the  respondents  cannot  invoke  that 
statute  against  the  oral  understanding  by 
which  it  is  sought  to  establish  the  trust  The 
complaint  alleged  the  oral  agreement.  This 
the  answer  denied.  An  oral  agreement  to 
convey  real  property  under  the  statute  of 
frauds  is  void.  Somers  Co.  v.  Pix,  75  Wash. 
233,  134  Paa  932.  Where  the  complaint 
pleads  sudi  an  agreement  and  the  answer 
denies  it,  the  defense  of  the  statute  of  frauds 
is  open  to  the  defendant,  providing,  upon  the 
trial,  he  makes  timely  objection  to  the  evi- 
dence. It  is  where  the  complaint  shows  the 
contract  to  be  parol,  and  such  agreement  is 
admitted  by  the  answer,  that  it  is  necessary 
to  expressly  plead  the  statute.  In  Goodrich 
V.  Rogers,  75  Wash.  212,  134  Pac.  947,  it  was 
said: 

"Respondent  insists,  however,  that,  inasmuch 
as  the  defendants  made  a  general  denial  and  did 
not  affirmatively  plead  the  statute  of  frauds, 
that  they  have  waived  that  defense  and  must 
be  held  to  pay  the  judgment  rendered  in  the 
court  below.  *  •  •  If  he  (defendant)  denies 
the  contract  as  pleaded  the  defense  of  the  stat- 
ute is  open  to  him,  and  the  objection  may  be 
raised  at  the  time  of  the  trial.    •    •    •  " 

In  the  present  case,  as  already  stated,  the 
answer  denied  the  making  of  the  oral  agree- 
ment. Upon  the  trial,  timely  objection  was 
made  to  the  introduction  of  the  evidence,  be- 
cause, under  the  statute  of  frauds,  the  trust 
could  not  be  established  by  oral  testimony. 

Other  questions  are  discussed  in  the  briefis, 
but,  since  the  two  questions  already  consid- 
ered are  decisive,  it  is  unnecessary  to  review 
the  others.  There  is  no  question  in  this  case 
but  what  the  appellants  have  been  badly 
treated,  but,  under  the  settled  law  of  this 
state,  there  is  no  way  by  which  the  court  can 
afford  them  relief. 

The  judgment  will  be  affirmed. 

ELLIS,  C.  J.,  and  PDLLERTON,  MOR- 
RIS, and  CHADWICK,  JJ.,  concur. 
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DAHLSTROM  et  ux.  v.  SAME. 

(No.  13974.) 

(Supreme  Court  of  Washington.    Oct.  9,  1917.) 

1.  RxitnoADS     ®=3297(())   —   Accidents     to 
Tbainb — Actions — Que.stions  for  Jubt. 

In  an  action  for  injuries  sustained  hj  a 
passenger  on  the  M.  railroad  when  the  train 
went  through  a  trestle  damaged  by  a  train  of  the 
N.  road,  where  there  was  evidence  that  ei^ht 
or  ten  minutes  elapsed  between  the  collision 
with  the  trestle  and  the  arrival  of  the  M.  train, 
and  that  the  brakeman  who  started  to  flag  trains 
on  the  M.  road  first  wallted  out  on  the  trestle 
and  tarried  there  for  an  appreciable  space  of 
time,  and  that  when  he  did  nag  the  train  he  did 
not  wave  the  flag  in  the  proper  manner,  the 
railroad  company's  negligence  was  a  question 
for  the  jury. 

2.  Railroads     «=»297(6)   —  Accidents     to 
Tir^iNS— Actions— Questions  fob  Jubt- 

Where  there  was  evidence  that  it  was  the 
duty  of  the  conductor  to  send  a  flagman  each 
way  from  the  trestle  on  the  M.  line  to  warn  and 
flag  approaching  trains,  and  that  people  fur- 
ther from  the  trestle  than  the  conductor  heard 
the  crash  and  knew  that  the  trestle  had  been 
damaged,  it  was  a  question  for  the  jury  wheth- 
er the  conductor  was  negligent,  so  as  to  be  in- 
dividually liable. 

3.  Damages  <S=:3l91  —  Evidbnck  —  Expenses 
Incbbbed— Bills  Rendered. 

In  an  action  for  injuries,  evidence  as  to 
the  amount  of  bills  received  for  hospital  ex- 
penses did  not  prove  the  reasonable  value  of 
the  services  for  which  the  bills  were  rendered. 

4.  Appeal  and    Ebbob   9=>231(5)— Reserva- 
tion OF  Gbounds  op  Review— Objections. 

An  objection  to  such  testimony  on  the 
ground  that  it  was  immaterial  and  incompetent 
did  not  preserve  for  review  the  point  that  such 
testimony  did  not  prove  the  reasonable  value 
of  the  services,  as  the  specific  reason  for  the 
objection  should  have  been  pointed  out. 
6.  Dauaoes  4=9131(1)— B}xcessivenes8— Pkb- 

SONAL   INJITBIES. 

Where  a  passenger  on  a  railway  train  which 
went  through  a  trestle  received  a  cut  over  the 
left  eye,  in  which  three  stitches  were  taken,  and 
which  left  a  noticeable  scar^  and  he  was  bruised 
up  generally,  especially  with  reference  to  his 
elbows,  knees,  and  hips,  a  verdict  for  $1,(X>0  was 
not  so  large  as  to  indicate  that  the  jury  was 
actuated  by  either  passion  or  prejudice. 
6.  Damages  <S='132(5)—Bxcessiveness— Per- 
sonal Injuries. 

A  married  woman  18  years  old  was  injured 
when  the  train  on  which  she  was  riding  went 
through  a  trestle.  At  the  time  her  injuries  were 
not  thought  serious,  and  she  proceeded  on  her 
journey  to  visit  relatives ;  but  on  her  return 
home  she  was  confined  to  her  bed  most  of  the 
time  for  3  weeks,  and  attended  by  a  physician. 
T.iater  she  was  taken  to  a  hospital  for  about 
15  days,  for  a  correction  or  straightening  of 
the  uterus,  and  still  later  she  was  in  the  hos- 
pital for  3  weeks,  during  which  one  ovary  was 
'  removed  and  a  cyst  removed  from  the  other. 
Up  to  the  time  of  the  trial  she  had  been  unable 
to  do  her  housework,  had  been  in  bed  a  large 
part  of  the  time,  and  her  menstruation  periods 
bad  been  long  and  painful,  with  an  excessive 
flow.  Her  ability  to  bear  children  bad  been 
impaired,  and  might  be  destroyed  if  a  further 
operation  should  be  necessary.  Beld,  that  a 
verdict  for  $16,000  was  not  so  large  as  to  show 
passion  or  prejudice. 


7.  New  Trial  «=»108(5)— Newly  Discovered 

Evidence— SuFTicfiENCT. 
In  an  action  for  injuries,  a  motion  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  that  plaintiff  moved  above  more  or 
less  and  stood  while  having  her  picture  taken 
on  a  day  when  she  and  her  husband  both  tes- 
tified she  was  in  bed  most,  if  not  all,  of  the 
time,  was  pr(H)erly  denied,  where  on  cross-exam- 
ination she  and  her  husband  admitted,  though 
somewhat  reluctantly,  that  the  facts  were  sub- 
stantially as  stated  on  the  motion  for  the  new 
trial,  and  it  appeared  that  on  the  day  in  ques- 
tion no  one  thought  her  injuries  would  result  in 
the  serious  development  which  subsequently 
followed. 

Morris,  J.,  dissenting  in  part. 

Department  1.  Appeal  from  Superior 
Court,  Pierce  CJounty;  W.  O.  Chapman, 
Judge. 

Two  actions,  by  G.  H.  Dahlstrom  and  by 
G.  H.  Dahlstrom  and  wife,  against  the  North- 
ern Paclflc  Railway  Company  and  another. 
From  judgments  for  plaintiffs,  defendants  ap- 
peal.   Afilrmed. 

Geo.  T.  Reid,  J.  W.  Quick,  and  L.  B. 
da  Ponte,  all  at  Taooma,  for  ai^>ellants. 
Teats,  Teats  ft  Teats,  of  Tacoma,  for  respond- 
ents. 

UAIN,  J.  These  two  actions  were  brought 
for  the  purpose  of  recovering  damages  for 
personal  injuries,  and,  by  stipulation,  were 
tried  in  the  superior  court  as  one  action.  In 
one  action,  damages  are  sought  for  the  injury 
sustained  by  G.  H.  Dahlstrom;  In  the  other, 
for  injuries  sustained  by  Lillian  Dahlstrom, 
the  wife  of  G.  H.  Dahlstrom.  The  cases  have 
been  three  times  tried  in  the  superior  court 
though  this  Is  the  first  appeal  to  this  court. 
The  jury  returned  separate  verdicts— in  one, 
finding  a  verdict  in  favor  of  6.  H.  Dahlstrom 
in  the  sum  of  $1,000 ;  in  the  other,  finding  a 
verdict  for  the  injuries  which  Mrs.  Dahl- 
stroml  had  sustained  in  the  sum  of  $16,000. 
The  defendants  In  each  action  are  the  North- 
ern Padflc  Railway  Company  and  Jacob 
Heether,  a  conductor  on  one  of  Its  trains. 
Before  the  entry  of  the  verdicts,  a  motion 
was  made  as  to  each  of  the  defendants  for  a 
judgment  notwithstanding  the  verdict,  and, 
in  the  alternative,  for  a  new  trial.  Both  of 
these  motions  were  overruled,  and  Judg- 
ments were  entered  upon  the  verdicts.  B>oni 
these  Judgments  the  appeal  is  prosecuted. 

The  facts  which  are  either  not  in  dispute 
or  which  the  jury  bad  a  right  to  find  from 
the  evidence  are  substantially  as  follows: 
The  Northern  Paclflc  Railway  Company  own- 
ed and  operated  a  railway  line  from  Tacoma, 
Wash,  to  Portland,  Or.  The  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  own- 
ed and  operated  a  line  from  Tacoma  to  the 
Grays  Harbctr  country.  Both  these  lines 
passed  through  a  station  called  Rainier. 
About  one  mile  north  of  this  station,  the  Mil- 
waukee road  crossed  over  the  Northern  Pacif- 
ic on  a  trestle.  On  the  2d  day  of  July,  1915. 
the  contracting  flrmi  of  Porter  Bros.,  Grant. 
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Smith  &  Co.  asseuiUed  their  cars  and  mate- 
rial In  the  freight  yards  of  the  Northern  Pa- 
<-lflc  Railway  Company  at  Tacoma,  for  the 
l>arpo8e  of  having  the  some  transported  to 
Portland,  Or.  This  outfit  consisted  of  sev- 
eral cars  of  material  and  a  hoisting  crane. 
The  hoisting  crane  was  a  20-ton  lifting  crane 
constructed  on  its  own,  truclcs.  The  body  of 
the  craue  consisted  of  a  revolving  turret,  the 
machinery  for  its  operation  being  inclosed 
In  a  cab  or  house  on  top  of  the  trucks.  The 
cab  was  a  little  wider  tlian  the  width  of  the 
trucks,  so  that  it  extended  about  3  Inches 
over  each  side  thereof  when  placed  length- 
ways of  the  truck  In  a  traveling  position. 
When  the  cab  was  swung  around  at  right 
angles  to  the  truck,  the  end  thereof  extended 
out  from  the  side  of  the  truck  some  6  or  7 
feet.  Attached  to  the  rear  of  the  cab,  or 
turret,  was  a  boom,  45  feet  long,  used  for 
lifting  heavy  objects.  In  preparing  the  crane 
for  shipment.  It  was  necessary  to  attach  a 
flat  car  to  the  rear  thereof  and  chain  the  flat 
car  and  the  crane  together,  so  as  to  make 
them  practically  one  car  for  operation  pur- 
poses. The  boom  was  then  lowered  onto  the 
flat  car  and  disconnected  from  the  turret,  ex- 
cept that  the  heavy'  cables  which  extended 
from  the  drum  of  the  crane  to  the  boom  were 
not  detached,  but  were  slackened  sufficiently 
so  that  there  would  be  no  strain  on  them. 
The  crane  was  provided  with  rods  which  ex- 
tended from  lugs  on  the  rear  end  of  the  frame 
of  the  tracks  to  the  ash  pan.  which  rods  were 
Intended  to  keep  the  crane  in  place  and  pre- 
vail It  from  swinging  around  and  extending 
over  the  side  of  the  truck.  The  crane,  to- 
gether with  the  other  machinery  and  sup- 
plies, was  prepared  for  shipment  by  employ^ 
of  Porter  Bros..  Grant,  Smith  &  Co.  After 
the  machinery  bad  been  prepared  for  ship- 
ment, the  cars  containing  the  same  were  in- 
i9>ected  by  the  car  Inspector  for  tlie  Noithern 
Pacific  Railway  Company.  The  purpose  of 
this  inspection  was  to  ascertain  whether  the 
cars  had  beoi  so  loaded  as  to  be  In  reason- 
ably safe  condition  for  transportation.  The 
cars  which  contained  this  machinery  were 
placed  In  the  rear  of  train  No.  963,  which 
was  a  local  freight  scheduled  to  leave  Taco- 
ma at  about  6  o'clock,  a.  m.,  and  arrive  at 
Rainier  at  about  8:10  a.  m.,  though  on  the 
morning  of  the  3d  of  July,  1915,  the  train 
left  Tacoma  something  like  an  hour  late. 
This  train  was  in  charge  of  Jacpb  Heether, 
one  of  the  appellants,  as  conductor ;  the 
train  crew  consisting  of  the  conductor,  three 
brakemten,  the  engineer,  and  the  flreman.  The 
equipment  of  the  contractors  was  accMupa- 
nled  by  J.  C.  Burke,  one  of  their  employes. 
The  train  consisted  of  about  40  cars  and  the 
caboose,  the  local  freight  being  in  the  front 
end  of  the  train.  The  train  left  Yelm  at 
about  9:38  a.  m.,  and  the  distance  between 
Telm  and  Rainier  Is  approximately  6  miles. 
After  leaving  Yelm,  Frank  Russell,  the  rear 
brakeman,  and  J.  C.  Burke,  the  employ^  of 


the  owners  of  the  macMnery  referred  to,  rode 
in  the  cupola  of  the  caboose.  Heether,  the 
conductor,  and  the  two  other  brakemen,  rode 
upon  the  top  of  a  box  car  which  was  fourth 
from  the  engine.  While  the  train  was  pass- 
ing under  the  Milwaukee  trestle,  shortly  be- 
fore the  car  carrying  the  crane  reached  the 
trestle,  the  crane  swung  around  so  that  It  ex- 
tended over  the  side  of  the  car  6  or  6  feet.  As 
the  crane  passed  under  the  trestle  in  this  way, 
It  tore  out  a  row  of  piles  supporting  the  Mil- 
waukee track.  The  boom  was  thrown  from 
the  car  upon  which  It  was  riding,  and  was 
dragged  along  until  the  train  was  brought 
to  a  stop.  Russell,  the  rear  brakemt^i,  when  . 
he  observed  that  the  crane  had  swung  around 
and  that  It  would  come  into  contact  with  the 
plies,  applied  the  air  to  stop  the  train.  The 
train  at  this  time  was  traveling  from'  15  to  18 
miles  an  hour,  and  was  stopped  after  going 
a  distance  of  about  500  feet  after  the  air 
"was  applied.  When  the  train  stopped,  Rus- 
sell, the  rear  brakeman,  took  two  red  flags 
which  were  in  the  caboose,  gave  one  to  Burke, 
and  directed  him  to  go  up  the  Northern  Pa- 
cific track  and  flag  any  train  that  might  be 
approaching.  After  the  train  stopped,  Heeth- 
er and  the  two  brakemen  got  down  from  the 
top  of  the  car  on  which  they  were  riding  and 
started  to  walk  towards  the  rear  end  of  the 
train.  Russell  went  upon  the  Milwaukee 
track  for  the  purpose  of  flagging  any  train 
that  might  approach  the  trestle  over  that 
line.  Eight  or  10  minutes  after  the  Northern 
Pacific  train  stopped,  a  passenger  train  on 
the  Milwaukee  line,  then' due  at  the  station 
of  Rainier,  approaching  from  Tacoma,  ran 
upon  the  weakened  portion  of  the  trestle. 
The  engine  went  through,  killing  both  the 
engineer  and  the  fireman.  <The  combination 
baggage  and  smoking  car,  In  which  G.  H. 
Dahlstrom  was  riding,  also  went  down.  The 
day  coach.  In  which  Mrs.  Dahlstrom  was  rid- 
ing, likewise  went  through  the  broken  trestle. 
This  coach  turned  over  and  was  badly  wreck- 
ed. It  Is  for  the  injuries  sustained  in  this, 
wreck  that  the  actions  were  brought. 

[1]  We  will  first  consider  the  motion  of  the 
Northern  Pacific  Railway  Company  for  Judg- 
ment notwithstanding  the  verdict.  The  re- 
spondents claim  that  the  company  had  been 
negligent  In  two  respects:  (a)  In  placing  the 
crane  In  the  car,  when  the  crane  was  in  an 
unsafe  condition  for  transportation;  and  (b) 
In  falling  to  properly  and  timely  warn  the 
enginemen  on  the  Milwaukee  passenger  train, 
by  flagging  or  otherwise.  As  'already  stated, 
after  the  piling  was  torn  out  by  the  Northern 
Pacific  train,  8  or  10  minutes  elopsed  before 
the  Milwaukee  train  went  down.  Burke  had 
gone  some  distance  up  the  Northern  Pacific 
track,  and  had  flagged  and  stopped  an  ap- 
proaching train.  Russell,  the  rear  brakeman, 
went  upon  the  Milwaukee  track,  walked  to 
the  center  of  the  trestle,  where  the  piles  had 
been  torn  out,  tarried  there  for  an  opprecia- 
ble  space  of  time,  turned,  started  to  the  north. 
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and  had  proceeded  some  distance  on  the 
trestle,  when  the  whistle  of  the  Milwaukee 
train  was  blown,  either  for  a  crossing,  or 
for  the  station  of  Halnder.  He  then,  for  the 
first  time,  began  to  wave  his  flag  and  run 
toward  the  train.  He  had  Just  reached  the 
end  of  the  trestle,  and  had  time  to  escape 
therefrom,  when  the  train  passed  onto  the 
trestle.  When  the  train  reached  the  weaken- 
ed portion  of  the  trestle.  It  was  traveling 
very  slowly,  and  could  have  been  stopped  In  a 
distance  of  from  25  to  SO  additional  feet  Had 
Russell  gone  up  the  Milwaukee  track — in- 
stead of  proceeding  first  out  to  the  weaken- 
ed portion  of  the  trestle — as  he  directed 
Burke  to  do  in  nagging  trains  on  the  North- 
em  Padflc  track,  there  can  be  no  question 
but  that  the  Milwaukee  train  could  have 
been  stopped  In  time  to  have  avoided  the  ac- 
cident It  is  true  that  the  appellants'  wit- 
nesses placed  the  time  that  elapsed  between 
the  breaking  of  the  piles  and  the  going  down 
of  the  Milwaukee  train  at  less  than  8  or  10 
minutes;  but  the  jury,  under  the  evidence, 
had  a  right  to  find  that  at  least  8  or  10 
minutes  had  expired.  There  is  also  evidence 
that  Russell  did  not  flag  the  Milwaukee  train 
in  a  proper  manner,  in  that  he  extended  the 
staff  of  the  flag  at  right  angles  to  his  body 
and  waved  it  back  and  forth  across  the  track, 
when  the  proper  method  of  flagging  was  to 
extend  the  staff  of  the  flag  perpendicularly 
over  his  bead  and  wave  it  back  and  forth.  In 
answering  a  special  interrogatory  as  to 
whether  anything  prevented  the  engineer  of 
the  Milwaukee  train  from  seeing  the  brake- 
man  Russell  flagging  his  train  In  time  for 
him  to  have  stopped  the  train  before  running 
upon  the  weakened  portion  of  the  trestle,  the 
Jury  said,  "Imprqper  flagging."  It  is  also 
probably  true  that  there  was  sufficient  evi- 
dence to  Justify  the  Jury  In  flnding  that  the 
crane  had  not  been  properly  anchored  or  tied, 
so  that  it  would  remain  lengthways  and  not 
swing  around,  and  that  this  defect  should  or 
could  have  been  ascertained  by  reasonably 
careful  Inspection. 

[2]  The  next  question  is  whether  the  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict should  have  been  granted  as  to  the  con- 
ductor, Heether.  There  was  evidence  from 
which  the  Jury  could  flnd  that  it  was  the  duty 
of  the  conductor,  when  the  Milwaukee  trestle 
was  weakened,  if  he  knew  the  plies  had  been 
broken,  to  place  flagmen  immediately  in  three 
different  directions — send  one  each  way  from 
the  trestle  on  the  Milwaukee  line  to  warn 
and  flag  approaching  trains,  and  another  up 
the  Northern  Pacific  track  to  warn  trains  ap- 
proaching from  the  rear.  The  conductor, 
however,  claims  that  he  did  not  know  the 
Milwaukee  trestle  had  been  damaged  by  the 
crane.  A  special  Interrogatory  on  this  ques- 
tion was  submitted  to  the  Jury  as  follows: 

"At  the  time  the  Northern  Pacific  freight  train 
stopped,  after  the  accident  to  the  trestle,  did 
Conductor  Heether,  or  Brakemen  Stoddard  and 
Kimball,  or  either  of  them,  know  that  the  tres- 
tle had  t>een  struck  and  damaged?" 


This  Interrogatory  was  answered,  "Tes." 
Pe<^le  living  In  the  vldnlty,  and  who  were 
farther  from  the  trestle,  heard  the  crash, 
saw  the  dust,  and  Imew  that  the  trestle  had 
been  damaged.  If  8  or  10  minutes  elapsed 
from  the  time  of  the  damage  to  the  trestle 
until  the  Milwaukee  train  went  down,  the 
Jury  had  a  right  to  flnd  that  the  conductor, 
in  tiie  exercise  of  reasonable  care,  could  have 
caused  a  brakeman  to  have  proceeded  up  the 
Milwaukee  track,  and  thus  flagged  the  train 
in  time  to  have  prevented  the  accident  The 
motion  for  Judgment  notwithstanding  the  ver- 
dict as  to  each  of  the  appellants  was  properly 
overruled.  The  question  of  negligence,  both 
as  to  the  Northern  Pacific  Railway  Clompany 
and  as  to  the  conductor,  was  for  the  Jury. 

There  are  a  number  of  assignments  of  error 
which  relate  to  the  rulings  of  the  trial  court 
upon  the  admission  of  evidence  and  the  scope 
of  cross-examination  in  one  or  two  Instances. 
These  cases  were  actively  contested  on  both 
sides,  in  a  trial  that  consumed  6  or  7  days, 
and,  in  such  a  trial,  slight  errors  are  likely 
to  creep  in.  Without  reviewing  the  errors 
here  claimed  in  detail.  It  may  be  said 
that  we  have  considered  all  of  them,  and 
no  prejudicial  error  was  committed  In  the 
rulings  objected  to. 

[3, 4]  One  assignment  of  error  as  to  the  ad- 
mission of  evidence  will  be  further  consid- 
ered. This  assignment  relates  to  the  evidence 
as  to  the  hospital  expense.  Upon  the  trial 
Mr.  Dahlstrom  was  permitted  to  testify  as  to 
the  amount  of  the  bills  which  he  bad  received 
for  the  hospital  expense.  This  was  objected 
to,  on  the  ground  that  It  was  "Immaterial  and 
Incompetent"  Under  the  holding  In  Torge- 
son  V.  Hanford,  79  Wash.  56,  139  Pae.  648, 
the  evidence  as  to  the  amount  of  the  bills  did 
not  prove  the  reasonable  value  of  the  services 
for  which  they  were  rendered,  and  there 
should  have  been  other  evidence  on  the  ques- 
tion of  reasonable  value.  The  objection  to 
this  e\'ldence,  however,  was  not  upon  this 
ground,  but  was  the  greneral  objection  of  being 
incompetent  and  ImmateriaL  This  was  not 
sufficient  to  preserve  the  question.  The  spe- 
cific reason  for  the  objection  should  have  been 
pointed  out. 

There  are  also  a  numher  of  assignments 
of  error  as  to  instructions  given  and  requests 
refused.  In  the  instructions  given  we  flnd  no 
error.  The.  law  of  the  case  was  fully  and 
properly  stated  to  the  Jury.  As  to  the  re- 
quests refused,  so  far  as  these  contained  a 
correct  statement  of  the  law  applicable  to 
the  facts,  they  were  sufficiently  covered  In 
the  instructions  given. 

[S]  It  is  claimed  that  the  verdicts  In  both 
cases  were  excessive.  As  to  G.  H.  Dahlstrom. 
he  received  a  cut  over  the  left  eye.  In  wUch 
three  stitches  were  taken,  and  whldi  left  a 
noticeable  scar.  He  was  bruised  up  gener- 
ally, especially  with  reference  to  the  elbows, 
knees,  and  hips.    This  verdict  is  not  so  large 
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as  to  enable  ns  to  say  that  the  Jury,  In  xea.- 
derlng  It,  was  actuated  by  either  pa8sl<m  or 
prejudice. 

[1]  Mrs.  Dablstrom's  injuries  were  more 
serious.  When  the  coach  in  which  she  was 
riding  went  down,  she  was  under  the  de- 
bris in  a  very  greatly  cramped  position,  with 
her  knees  and  face  in  close  proximity.  The 
seventh  rib  on  the  right  side  was  broken,  and 
the  left  knee  was  injured.  She  was  generally 
bruised  and  Bcratched,  and  received  a  severe 
nervous  shock.  It  is  true  that  she  and  her 
husuand  proceeded,  on  the  same  day,  on  tht'lr 
way  to  Hoqulam,  where  they  were  going  to 
visit  relatives.  At  that  time  it  was  not 
thought  that  her  injuries  were  as  serious  as 
they  subsequently  proved  to  be.  They  re- 
turned from  Hoqulam,  on  July  6th,  to  Taccr- 
ma,  where  they  were  residing.  At  tne  time 
of  the  injury,  Mrs.  Dahlstrom  was  18  years 
of  age,  and  had  been  married  a  little  more 
than  a  month.  After  returning  to  Tacoma, 
her  condition  was  such  that  she  was  confined 
to  her  bed  most  of  the  time  for  about  three 
weeks.  On  July  10th,  Dr.  Wm.  A.  Monroe 
was  called,  and  he  subsequently  attended 
her.  On  July  25th  she  was  caused  by  the 
doctor  to  be  taken  to  a  hospital  to  have  a  cor- 
rection or  straightening  of  the  uterus,  and 
was  In  the  hospital  for  about  15  days.  On 
the  21st  day  of  February,  1916,  she  was 
again  taken  to  the  hospital  to  have  a  major 
operation  performed,  and  was  there  for  three 
weeks.  In  this  operation  the  right  ovary 
was  removed  and  a  cyst  removed  from  the 
left.  From  the  time  of  the  injury  to  the  time 
of  the  trial  she  had  been  unable  to  do  her 
housework,  had  been  in  bed  a  large  part  of 
the  time,  her  menstruation  periods  had  been 
long  and  painful,  and  the  flow  excessive.  Her 
ability  to  bear  children  has  been  Impaired, 
and,  if  a  further  operation  should  be  neces- 
sary, and  the  left  ovary  removed.  It  would  be 
entirely  destroyed.  A  long  time  would  ex- 
pire before  she  could  regain  her  health,  if 
at  all.  While  the  verdict  may  seem  large, 
yet  there  is  no  exact  rule  by  which  com- 
pensatory damages  in  such  a  case  can  be 
measured.  Much  must  be  left  to  the  Judg- 
ment of  the  Jury.  We  are  not  disposed  to 
hold  that  the  Jury,  in  fixing  the  damage  at 
$16,000,  was  actuated  by  passion  or  prejudice. 

[7]  Another  ground  of  the  motion  for  a 
new  trial  was  newly  discovered  evidence. 
This  related  to  the  condition  Mrs.  Dahlstrom 
was  in  on  the  4th  day  of  July,  while  visiting 
relatives  in  Hoqulam,  and  the  production  of 
the  family  group  picture  in  which  she  ap- 
pears. The  purpose  of  the  affidavit  in  sup- 
port of  the  motion  apparently  is  to  show  that 
on  that  day  Mrs.  Dahlstrom  moved  about 
more  or  less,  and  stood  while  having  her 
picture  taken,  the  same  as  the  others  in  the 
group.  Upon  the  trial,  either  Mr.  or  Mrs. 
Dahlstrom,  or  both,  testified  that,  on  the  4th 


day  of  July,  Mrs.  Dahlstrom  was  in  bed  most, 
if  not  all,  of  the  time.  This  was  the  direct 
examination,  but  on  cross-examination  they 
admitted,  perhaps  somewhat  reluctantly,  the 
facts  substantially  as  stated  in  the  affidavit. 
Whether,  however,  Mrs,  Dahlstrom  was  in 
bed  on  the  4th  of  July,  or  what  her  condition 
may  have  been  on  that  day,  Is  not  very  ma- 
terial, as  no  one  then  thought  that  her  in- 
juries would  result  in  the  serious  develop- 
ment which  followed  subsequently.  The  trial 
court  properly  denied  the  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. 

Both  Judgments  will  be  affirmed. 

ELLIS,  C.  J,  and  WEBSTER,  J.,  concur. 

MORRIS,  J.  (dissenting  in  part).  I  concur 
in  afflrniing  liability  against  the  railroad  com- 
pany up(«i  the  ground  of  negligence  in  fail- 
ing to  properly  and  timely  flag  the  Milwau- 
kee train,  although  I  regard  both  verdicts  as 
excessive;  each  should  be  materially  reduced. 

I  dissent  from  the  affirmance  against  the 
conductor,  Heether.  Oucedlng  the  fact  as 
found  by  the  Jury  that  the  conductor  knew 
the  trestle  had  been  struck  and  damaged,  and 
the  further  fact  that  he  knew  the  Milwaukee 
train  was  approaching,  what  was  his  duty  so 
fur  as  respondents  are  concerned?  Manifest- 
ly, to  send  some  one  to  flag  the  Milwaukee 
train.  Before  be  reached  the  trestle  and 
could  perform  that  duty,  Russell,  the  brake- 
man,  had  imdertaken  it.  The  proximate  cause 
of  the  injury  to  respondents  In  this  respect 
was  not  the  failure  of  the  conductor  to  order 
the  flagging  of  the  train,  but  the  failure  of 
Russell  to  properly  flag,  for  which  the  com- 
pany and  not  the  conduAor,  must  respond. 

^°°°^~  (98  Wash.  484) 

FARMHAM  v.  AKRON  TIRE  CO.  et  al. 
(No.  14120.) 

(Supreme  Court  of  Washington.    Oct  15,  1917.) 

1.  PKNCrPAI.    AND     AOKNT    €=923(4)— ESTAB- 
LISHMENT OF  Agenot— Evidence. 

Id  an  action  for  damages  claimed  to  have 
been  sustained  by  plaintiff  by  reason  of  his 
purchase  from  defendant  of  a  quantity  of  au- 
tomobile tires,  evidence  held  to  sustain  a  finding 
that  the  purchase  was  from  defendant  through 
an  agent,  and  that  such  agent  was  not  a  job- 
ber, as  claimed  by  defendant 

2.  Pbincipai.  and  Agent  «=s>92(2)— Patkbnt 

TO     AUTUOBtZED     AOENT    —     RECOVERY     ON - 
BBEACU   OF  CONTKACT. 

Where  defendant,  acting  through  an  agent. 
sold  automobile  tires  to  plaintiff,  a  payment 
retained  by  a  subagent  as  commission  might  be 
recovered ;  the  tires  being  defective  and  prac- 
tically worthless. 

3.  Sales  ®=>418(19)  —  Defective  Goods  — 
Damages — Evidence — Sufficiency. 

In  an  action  for  damages  claimed  to  have 
resulted  from  a  sale  of  defective  automobile 
tires,  the  buyer  is  not,  without  proof  that  the 
sums  expended  in  renting  a  storeroom,  fitting  it 
with  fixtures,  and  advertising  the  tires  were  rea- 
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soDable,    entitled   to  recover  Buch   amounts   as 
part  of  the  damages  for  breach  of  contract 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  G.  L.  Farnham  against  tbe  Ak- 
ron Tire  Company  and  Thomas  Jo.vce.  From 
a  Judgment  for  plaintiff,  the  first-named  de- 
fendant appeals.    Remanded,  with  direictlons. 

E.  H.  Belden,  of  Spokane,  for  appellant 
Glen  V.  Farnham  and  A.  G.  Starkey,  bothi  of 
Spokane,  for  respondent. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  claimed  to  have  been 
sustained  by  the  plaintiff  by  reason  of  the 
purchase  from  tbe  defendant  of  a  quantity  of 
automobile  tires.  The  cause  was  tried  to  the 
court  without  a  Jury,  and  resulted  in  a  Judg- 
ment In  favor  of  tbe  plaintiff  In  the  sum  of 
93,834.58,  from  which  the  defendant  appeals. 

The  facts  are  these:  The  appellant  is  a 
corporation  organized  under  the  laws  of  the 
state  of  New  York,  with  offices  at  1788 
Broadway,  In  New  York  City.  This  corpo- 
ration Is  engaged  in  the  business  of  rebuild- 
ing and  selling  automobile  tires.  On  Feb- 
ruary 29,  1916,  appellant  contracted  with 
one  B.  P.  Janes  to  sell  him  a  certain  num- 
ber of  automobile  tires  per  mouth,  during 
the  life  of  the  contract — Janes  to  act  as  a 
Jobber.  On  March  17, 1916,  Janes  contracted 
with  one  Thomas  Joyce,  a  resident  of  Spo- 
kane, to  act  as  Jobber  for  tbe  Akron  tires  in 
tbe  state  of  Washington.  On  tbe  7tb  day  of 
April,  1916,  Joyce,  by  written  contract,  sold 
to  tbe  respondent  a  quantity  of  Akron  tires 
and  received  at  tbe  time  25  per  cent  of  the 
purchase  price,  or  $750.  Tbe  respondent  did 
not  know  of  tbe  contract  between  tbe  Akron 
Tire  Company  and  Janes,  nor  of  the  contract 
between  the  latter  and  Joyce.  He  ordered 
the  tires  as  he  thought  from  the  Akron  Tire 
Company,  the  appellant  Joyce  tran.<!mltted 
the  order  to'  Janes,  or  to  the  Akron  Tire 
Company,  and  after  It  was  received  the  Ak- 
ron Tire  Company  took  from  its  shelves  tires 
and  shipped  them  direct  to  the  respondent. 
The  bill  of  lading  was  sent  by  the  tire  com- 
pany to  the  Exchange  National  Bank  of  Spo- 
kane with  a  draft  In  the  sum  of  $2,2.50  at- 
tache<l.  The  respondent  paid  the  draft  and 
$315  freight,  caused  the  tires  to  be  removed 
to  his  storeroom  from  the  car  In  which  they 
were  shipped,  opened  them,  and  dl.scovered 
that  they  were  practically  worthless.  He  re- 
fused to  put  them  on  sale,  and  iiiiinedlately 
took  the  matter  up  with  Joyce,  who  com- 
municated by  wire  and  letter  either  with 
Janes  or  the  tire  company.  Joyce  caused 
the  tires  to  be  taken  from  the  storeroom  of 
the  respondent  and  placed  in  the  hands  of  a 
third  party  for  sale,  with  Instructions  to  soil 
them  for  the  best  price  obtainable.  When 
sold,  the  total  lot,  for  which  the  respondent 
bad  paid  $3,000,  brought  approximately  $1,- 
000  gross,  and,  after  deducting  tbe  cost  of 
sale,  netted  $687.40.    Before  these  tires  were 


received,  and  on  April  28,  1916,  the  respond- 
ent made  another  contract  with  Joyce, 
whereby  he  was  to  purchase  $2,824.75  worth 
of  Akron  tires  and  pay  to  Joyce  23  per  cent, 
of  this  amount,  or  $706.19.  After  tbe  re- 
spondent bad  refused  the  first  lot  of  tires, 
tbe  second  order  was  either  canceled,  or.  If 
In  transit  tbe  goods  were  recalled  without 
an  attempt  to  deliver  them.  The  action  was 
brought  for  tbe  damage  wbicb  tbe  respond- 
ent claimed  to  have  sustained  by  reason  of 
tbe  two  transactions 

[1]  Tbe  controlling  question  In  the  case  Is 
whether  Joyce  was  In  fact  tbe  agent  of  tbe 
Akron  Tire  Company,  or,  to  state  it  other- 
wise, whether  Janes  was  a  mere  figurehead 
acting  In  the  eapadty  of  a  broker  for  tbe 
purpose  of  shielding  tbe  tire  company  from 
claims  for  damages  from  customers  to  whom 
Its  worthless  products  had  been  sold.  The 
trial  court  sustained  the  claim  of  agency, 
and  repudiated  the  thought  that  Janes  was 
an  independent  Jobber.  It  Is  admitted  that 
Joyce  was  the  agent  of  Janes-  The  officers 
of  tbe  Akron  Tire  Company,  and  also  Janes, 
testified  by  depositions,  and.  If  effect  is  to  be 
given  their  mere  words,  Janes  was  an  Inde- 
pendent Jobber.  As  against  these  mere 
words  are  certain  acts,  some  of  which  will 
be  noticed.  Janes  was  financially  irresponsi- 
ble. He  bad  desk  room,  or  office  room.  In 
the  offices  of  tbe  Akron  Tire  Company,  with 
only  a  railing  between  the  portion  of  tbe 
office  used  by  blm  and  that  portion  occupied 
by  tbe  tire  company.  Tbe  tires  were  shipped 
by  the  Akron  Tire  Company  direct  to  Farn- 
ham, the  respondent,  and  did  not  pass 
through  the  hands  of  Janes.  No  part  of  tbe 
$2,250,  the  amount  of  tbe  draft  was  paid  to 
Janes.  The  entire  amount  was  retained  by 
the  tire  company.  When  Joyce  made  the 
sale  be  collected  25  per  cent,  or  $750.  Un- 
der his  contract  with  Janes,  he  was  to  and 
did  retain  20  per  cent  of  the  $3,000,  or  $600. 
Five  per  cent,  or  $150,  was  remitted  by  him 
either  to  Janes  or  tbe  Akron  Tire  Company. 
On  April  15,  1916,  and  before  the  tires  bad 
been  received  by  the  respondent  he  address- 
ed a  letter  to  the  Akron  Tire  Company,  at 
Its  offices  in  New  York,  making  certain  In- 
quiries with  reference  to  the  Akron  tires. 
This  letter  was  received  by  one  of  tbe  offi- 
cers of  the  tire  company  and  banded  by  him 
to  Janes.  On  April  20,  1010,  this  letter  was 
answered,  and  signed  "L.  M.  Pellner,  Priv. 
Sec'y."  It  is  on  the  stationery  of  the  Akron 
Tire  Company,  and  does  not  disclose  to 
whom  Pellner  Is  private  secretary.  On  tbe 
upper  left-hand  corner  of  the  euTelo{ie  In 
which  it  was  Inclosed,  above  the  cut  of  a 
building  designated  as  tliat  of  tlie  Akron  Tire 
Company,  appears  this  in  typewriting:  "Mr. 
E.  P.  J."  At  this  time  the  respondent  had 
no  knowledge  of  Janes,  and  neither  "Mr.  E. 
P.  J."  nor  the  signature  to  tbe  letter  dis- 
closed to  hlra  that  it  came  from  other  than 
the  Akron  Tire  Company.  Janes  testifies 
that  be  wrote  tbe  letter,  and  that  it  was 
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figned  by  hts  private  secretary  because  on 
some  days  he  had  so  much  business  and  so 
uiuch  correspondence  that  he'  did  not  have 
time  to  sign  letters  personally.  Xet  he  was 
doing  this  business,  as  one  of  the  officers  of 
the  Akron  Tire  Company  testified,  In  an 
office  for  which  he  was  paying  about  $10 
per  month  rent.  There  are  other  facts  which 
mlglit  be  recited  as  tending  to  show  that 
Janes  was  a  mere  figurehead,  and  not  an 
independent  jobber.  The  trial  court  accu- 
rately characterized  the  arrangement  between 
Janes  and  the  company  as — 
"  *  •  *  a  cuDDlnf  ly  devised  srbeme  to  put 
Mr.  Janes  up  as  a  bgurehead  to  take  the  brunt 
of  any  shortcomings  of  the  compmiy.  and  throw 
the  blame  onto  him  in  case  any  trouble  arose." 

The  appellant's  brief  characterizes  this 
conclusion  of  the  trial  Judge  as  a  product 
of  his  Imagination,  but  we  think  that  it  Is 
'  a  reasonable  Inference  to  be  drawn  from  the 
facts.  The  finding  that  Janes  was  tlie  agent, 
or  a  mere  figurehead,  to  protect  the  compa- 
ny from  trouble,  in  our  opinion,  is  amply 
sustained  by  the  evidence.  The  trial  court 
disbelieved  the  oral  testimony  of  the  officers 
of  the  company  and  of  Janes,  and  In  this 
we  think  he  was  right 

[2,  3]  The  appellant  contends  that,  In  any 
event,  it  should  not  be  liable  for  two  Items  of 
damages.  One  Is  the  $706.19  that  was  paid 
to  Joyce  on  the  second  contract,  but  we  think 
this  contention  is  without  merit.  If  Joyce, 
through  Janes,  was  acting  for  the  company, 
as  we  have  already  found  that  he  was,  a 
payment  to  him  was  In  effect  a  payment  to 
the  company.  He  was  authorized  by  bis  con- 
tract to  collect  this  portion  of  the  selling 
price.  The  other  Item  is  that  of  the  damages 
which  the  respondent  claims  to  have  sustain- 
ed by  reason  of  fitting  up  a  place  of  business 
and  preparing  to  sell  the  tires  when  they 
should  arrive.  For  this  purpose  he  rented 
a  storeroom,  fitted  it  with  fixtures,  caused 
circulars  and  advertising  matter  to  be  print- 
ed, bought  envelopes,  and  had  them  address- 
ed. He  testifies  that  the  fixtures  cost  him 
something  like  $60,  and  the  advertising  mat- 
ter and  envelopes,  $150  or  $200.  In  summing 
it  up,  he  says : 

"In  hiring  help  and  fixing  up  the  place  and 
directing  the  envelopes  I  must  have  spent  over 
$500,  or  in  that  neighborhood.  I  cannot  give 
it  definitely." 

This  evidence  was  not  sufficient  to  sus- 
tain a  Judgment  for  damages  for  the  items 
there  covered.  There  is  no  evidence  that 
the  outlay  made  for  the  various  purposes 
was  the  reasonable  value  of  such  articles. 
Tliere  Is  no  evidence  of  the  value  of  the  fix- 
tures aside  from  their  use  in  the  particular 
building  In  which  they  were  located.  In 
addition  to  this,  the  respondent  testifies  In 
a  general  way  that  he  must  have  spent  over 
$500,  or  In  that  neighborhood,  but  could  not 
give  it  d«-dnltely.  In  the  Judgment  is  Includ- 
ed $500  for  damages  Incidental  to  the  oi)en- 
ing  of  the  place  of  business.    This  was  error. 


The  cause  will  be  remanded,  with  direction 
to  the  superior  court  to  enter  a  Judgment  In 
favor  of  the  respondent  In  the  sum  of  $3,334.- 
50.  The  appellant  will  recover  costs  in  this 
court 

EUAS,  O.  J.,  and  B^IXERTON,  MORRIS, 
and  CHADWICK,  JJ.,  concur. 


(98  Wash.  626) 
MADI  V.  MODERN  WOODMEN  OP  AMERI- 
CA.    (No.  13880.) 

(Supreme  Court  of  Washington.    Oct  17,  1917.) 

Insurance  <S=3812— Muttjal  BENErrr  Issur- 
AXCK  —  Actions  —  Limitations  in  Cektifi- 

CATE. 

Under  a  provision  of  a  benefit  insurance 
certificate  that  no  action  should  be  maiutained 
until  after  the  proofs  of  deatli  and  the  claim- 
ant's right  to  benefits  bad  been  filed  and  passed 
upon  by  the  board  of  directors,  nor  unless 
brought  within  18  months  from  the  date  of  the 
death  of  the  member,  the  period  of  18  months 
ran  from  the  (lute  of  the  death,  and  not  from 
the  date  of  rejection  of  the  claim. 

DeiMirtnient  1.  Appeal  from  Superior 
Court,  King  CJounty;  R.  B.  Albertson.  Judge. 

Action  by  Paraskevoula  Madl  against  the 
Modem  Woodmen  of  America.  From  a  Judg- 
ment for  defendant,  plaintiff  ai^enls.  Af- 
firmed. 

O.  Lillopoulas  and  Walter  B.  Allen,  both 
of  Seattle,  for  appellant  Truman  Plantz,  of 
Warsaw,  111.,  Geo.  G.  Perrln,  of  Rock  Island, 
111.,  and  Ralph  Simon,  of  Seattle,  for  respond- 
ent 

WBBSTBR,  J.  Appellant  as  the  benefi- 
ciary designated  in  a  t>eueflt  certificate  is- 
sued by  respondent  to  one  John  Vourlis,  now 
deceased,  brought  this  suit  to  recover  the 
sum  of  $2,000,  the  amount  alleged  to  be  due 
her  under  the  terms  of  the  certificate.  The 
action  was  dismissed,  and  she  appeals. 

The  material  facts  are  set  forth  In  the  fol- 
lowing findings  of  the  trial  court  to  whlc^ 
no  exceptions  were  taken: 

"I.  That  John  Vourlis,  who  died  in  Bwan,  in 
the  state  of  Washington,  on  the  19th  day  of 
September,  1911,  was  at  the  time  of  his  death 
insured  with  the  Modern  Woodmen  of  America, 
a  fraternal  beneficiary  society  with  subordi- 
nate lodges  in  the  state  of  Washington,  for  the 
sum  of  two  thousand  ($2,000)  dollars,  as  evi- 
denced by  benefit  certificate  No.  171B(»21,  dated 
on  the  13th  day  of  July,  1909,  and  that  at  the 
time  of  his  death  he  was  a  member  of  the  said 
society  in  good  standing,  having  paid  his  dues 
and  complied  with  all  the  requirements  of  the 
said  fraternal  society,  and  liaving  performed 
all  the  terms  and  conditions  provided  for  in  the 
constitution  and  by-laws  of  this  society,  and 
also  all  the  terms  and  conditions  provided  for 
by  the  oppiication  for  insurance  and  the  said 
benefit  certificate. 

"II.  That  the  said  John  Vourlis  had,  as  his 
beneficiary  for  the  said  insurance  sum  of  two 
thousand  ($2,000)  dollars,  his  sister,  residing 
in  Didymon,  Greece,  known  under  the  name  of 
I'araskevoula  Madi.  and  otherwise  apjioaring 
on  the  benefit  certificate  as  Addie  Vourlis. 

"III.  That    the   said   benefit   certificato   pro- 
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rided,  among  othen,  under  paragraph  6,  the 
following  coDditions:  'No  action  can  or  shall  be 
maintained  on  this  certificate  until  after  the 
proofs  of  death  and  claimant's  right  to  benefits, 
as  provided  for  in  the  by-laws  of  this  society, 
have  been  filed  with  the  Head  Clerk  and  passed 
upon  by  the  board  of  directors,  nor  unless 
brooght  within  eighteen  months  from  the  date 
of  the  death  of  the  member.' 

"IV.  That  the  said  claim  for  the  amount  of 
insurance  having  been  thereafterwards  present- 
ed by  the  consul  of  Greece  at  Tacoma,  acting 
on  behalf  of  the  beneficiary,  was  passed  upon 
and  rejected  by  the  above-named  defendant  on 
November  29,  1914,  which  rejection  was  made 
in  a  reasonable  time  and  in  good  faith. 

"V.  That  the  action  on  the  said  benefit  certifi- 
cate was  commenced  on  the  lOth  day  of  Decem- 
ber, 1814." 

I^om  these  findings  the  court  concluded 
that  appellant  was  not  entitled  to  recover,  for 
the  reason  that  the  action  had  not  been  com- 
menced within  tbe  time  stipulated  In  the 
certiflcata  It  is  evident,  therefore,  that 
there  is  only  one  question  to  be  decided  by 
this  court,  namely:  Is  tJie  limitation  provid- 
ed in  paragraph  6  of  the  certificate,  and  set 
forth  at  lengtli  in  the  findings  of  fact,  such 
as  to  defeat  tbe  appellant's  right  of  action? 

It  is  not  contended  In  behalf  of  appellant 
that  the  provision  requiring  action  to  be 
brought  within  18  months  from  the  date  of 
the  death  of  the  insured  is  void  as  against 
public  policy.  In  fact,  this  court,  in  keeping 
with  the  great  weight  of  authority,  has  held 
that  sudi  conditions  are  valid  and  enforce- 
able, even  though  they  fix  a  shorter,  period 
within  which  to  sue  than  that  allowed  by 
statute  in  such  cases.,  provided  the  time  stip- 
ulated is  not  so  short  as  to  be  unreasonable 
and  the  insertion  of  the  proytslon  is  not  in 
contravention  of  a  statute.  State  Ins.  Ca 
V.  Meesman,  2  Wash.  459,  27  Pac.  77,  26  Am. 
St  Rep.  870;  American,  etc.,  Ass'n  v.  Farm- 
ers' Ins.  Co.,  11  Wash.  619,  40  Pac.  125 ;  Hill 
v.  Phoenix  Ins.  Co.,  14  Wash.  164,  44  Pac.  146 ; 
Staats  v.  Pioneer  Ins.  Co.,  55  Wash.  51,  104 
Pac.  185. 

It  is  argued,  however,  that,  inasmuch  as 
the  certificate  provides,  "No  action  can  or 
shall  be  maintained  on  this  certificate  until 
after  the  proofs  of  death  and  claimant's  right 
to  benefits,  as  provided  for  in  the  by-laws  of 
this  society,  nave  been  filed  with  tbe  Head 
Clerk  and  passed  upon  by  the  board  of  di- 
rectors," tbe  time  within  which  to  sue,  as 
stated  in  tbe  certificate,  did  not  begin  to  run 
until  November  28,  1914,  the  date  upon 
which  appellant's  claim  was  rejected  by  the 
beneficial  society.  Respondent  insists  that 
the  time  commenced  to  run  on  September  19, 
1911,  the  date  of  the  death  of  the  insured. 
Upon  the  question  of  computation  of  time 
presented  by  these  contentions  of  counsel, 
the  authorities  are  In  sharp  and  Irreconci- 
lable confiict  From  an  examination  of  tbe 
cases  there  seem  to  be  two  distinct  and  dia- 
metrically opposite  views  upon  the  subject; 
one  line  of  cases  holding  to  what  may  proper- 
ly be  called  the  relative  or  liberal  rule  of  in- 
terpretation,   whUe   the   other   prefers   tlie 


strict  or  literal  nfle  of  oonstnictlon.  The 
central  idea  in  the  cases  ot  the  former  dass 
is  that  the  provision  for  Immunity  from  snit 
and  the  one  of  limitation  must  be  constmed 
together  or  relatively,  and  tliat  tbe  period  of 
limitation  does  not  begin  to  run  until  an  ac- 
tion might  be  brought  against  tbe  insurer. 
The  line  of  argument  pursued  is  Ibat  tbe 
limitation  provision  of  the  policy  must  not  be 
construed  solely  with  reference  to  the  lan- 
guage of  the  clause  in  which  the  llmitatioo 
is  expressed,  but  that  it  Is  the  duty  of  tlie 
courts  to  arrive  at  the  intention  of  the  par- 
ties by  an  examination  of  the  entire  Instru- 
ment; that  It  is  unreasonable  to  say  that  an 
action  must  be  commenced  in  a  given  time, 
when  during  a  portion  at  least  of  tnac  time 
the  claimant  Is  prevented  from  bringing  suit 
by  virtue  of  other  provisions  of  tbe  policy; 
that  therefore  tbe  condition  reducing  tbe 
statutory  time  for  bringing  suit  should  in 
Justice  and  equity  be  so  CMistraed  as  to  give 
tbe  full  period  allowed  by  the  policy  free 
from  all  other  provisions  and  stipulations. 
The  other  line  of  cases  hold  that  there  Is  no 
conflict  between  the  two  provisions,  and  con- 
sequently no  room  for  the  application  of  tbe 
rule  of  constmcHon  announced  in  the  con- 
trary cases,  to  which  rule  in  tlie  al>stract 
they  take  no  exception.  These  cases  proceed 
upon  the  thought  tliat  one  of  the  clauses  pro- 
vides merely  that  no  action  shall  be  brought 
until  certain  specified  things  shall  have  been 
performed,  and  the  other  provides  that  the 
action  must  be  commenced  within  a  stipu- 
lated time  after  the  loss  or  the  death  of  the 
insured,  as  the  case  may  be;  that  the  mean- 
ing, therefore,  ot  the  contract,  taken  as  a 
whole,  is  that  no  action  shall  be  begun  before 
doing  the  things  agreed  to  be  performed  as 
conditions  precedent  to  tbe  right  to  sue,  and 
in  no  event  shall  it  be  commenced  after  the 
expiration  of  the  time  limited  for  suit ;  in  oth- 
er words,  that  the  limitation  relates  lx>th  to 
performing  the  preliminary  conditions  and  to 
the  commencement  of  the  action.  It  is  fre- 
quently said,  in  cases  taking  this  view  of  the 
matter,  that  any  different  construction  of  the 
policy  would  in  effect  be  substituting  another 
and  different  contract  for  the  one  deliber- 
ately made  by  the  parties.  Numerous  au- 
thorities in  support  of  each  doctrine  will  be 
found  in  14  Ruling  Case  Law,.  1419,  and  in  19 
Cyc.  907,  908. 

Sarly  In  the  history  of  this  conrt,  in  tbte 
case  of  State  Ins.  Co.  v.  Meesman,  supra,  the 
question  of  the  correct  construction  of  simi- 
lar provisions  in  a  policy  of  fire  insurance 
was  squarely  presented  for  determination, 
and,  after  carefully  analyzing  both  lines  of 
cases,  the  rule  of  strict  or  literal  construc- 
tion, suhstantially  as  outlined  herein,  was 
adopted.  In  that  case  it  was  held  that,  where 
a  fire  insurance  policy  provides  that  no  ac- 
tion thereon  shall  be  sustained,  unless  com- 
menced within  six  months  after  the  fire  shall 
have  occurred,  the  period  of  limitation  begina 
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to  ran  from  the  date  of  the  fire,  notwith- 
standing another  condition  of  the  policy  pro- 
vides that  no  loss  shall  become  due  and  pay- 
able until  proof  of  loss  is  made  and  examined 
into  by  the  Insurance  company.  Plainly  there 
Is  no  distinction  between  fire  insurance  poli- 
cies and  life  policies,  so  far  as  the  question 
of  the  proper  construction  of  provisions  of 
the  diaracter  here  under  consideration  is 
OHicemed. 

Because  of  the  hopeless  conflict  in  the  cas- 
es, and  the  fact  that  numerous  and  respect- 
able authorities  can  be  found  in  support  of 
either  view,  we  do  not  feel  warranted  In 
overruling  the  Meesmlan  Case,  but  deem  it 
wise  to  adhere  to  the  rule  there  announced. 
Upon  the  authority  of  that  case,  the  Judgment 
appealed  from  will  be  affirmed. 

ELLIS,  O.  J.,  and  MORAIS  and  PABKEB, 
JJ.,  concur. 


(9S  Wash.  483) 

MABNEY  V.  INDUSTRIAL  INS.  DEPART- 
MENT.   (No.  14098.) 
(Supreme  Court  of  Washinjrton.    Oct  16,  1917.) 

Mabtbb  and  Servant  «=3417(5) — Workmen's 
Compensation  Act — Decision  of  Commis- 
sion—Review. 
Under  Rem.  Code  1915.  {  6«04— 20,  declar- 
ing the  decision  of  the  commission  shall  in  all 
court  proceedings  under  the  Workmen's  Com- 
pensation Act  be  prima  facie  correct,  and  the 
harden  shall  be  on  thie  one  attacking  it,  any 
doubt  is,  on  appeal  to  the  Supreme  Court,  to 
be  resolved  in  favor  of  such  decision. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Coun^;  Henry  L.  Kennan, 
Judge. 

Application  by  3.  S.  Mamey  to  the  Indus- 
trial Insurance  Department  for  compensation 
for  injury.  tYom  a  Judgment  conhrmlng  or- 
der of  the  commission  denying  his  claim,  he 
appeals.    Affirmed. 

Thomas  J.  Wayne,  and  Hugo  Metzler,  both 
of  Tacoma,  for  appellant.  W.  V.  Tanner, 
Atty.  Gen.,  and  Howard  Waterman,  Asst 
Atty.  Gen.,  for  respondent. 

MORRIS,  J.  In  February,  1916,  appellant 
was  an  employd  of  the  Washington  Water 
Power  Company,  of  Spokane,  and  claims  to 
have  sustained  an  injury  within  the  provi- 
sions of  the  Industrial  Insurance  Act.  He 
applied  to  the  commission  for  relief.  His 
claim  was  denied,  and  he  then  appealed  to 
the  superior  court  of  Spokane  county,  where 
the  claim  was  again  denied,  and  this  appeal 
follows. 

We  shall  not  attempt  to  review  the  facts. 
They  have  been  twice  passed  upon  and  twice 
ruled  against  appellant  Whatever  the  facts 
may  be  the  law  Is  the  same.  The  conclusion 
of  the  commission  must  be  sustained,  imless 
the  facts  clearly  preponderate  against  such 
conclusion.  We  agree  with  both  the  com- 
mission and  the  lower  court  that  appellant's 
case  falls  far  short  of  showing  him  entitled 


to  relief.  The  case  as  a  whole  with  all  its 
attendant  and  controlling  circumstances 
clearly  preponderates  against  appellant  idec- 
tion  6604—20,  Rem.  Code,  provides  that: 

"In  all  court  proceedings  under  or  pursuant 
to  this  act  the  decision  of  the  department  shall 
be  prima  facie  correct,  and  the  burden  of  proof 
shall  be  upon  the  party  attacking  the  same." 

Appellant  has  not  met  the  burden  thus 
placed  upon  him,  and  If  we  were  in  doubt  as 
to  the  preponderance  of  the  facts,  our  deci- 
sion, under  this  section,  must  necessarily  go 
against  appellant.  We  have,  however,  no 
doubt,  but  believe  the  commission  adjudged 
the  case  correctly  in  the  first  instance. 

Judgment  is  affirmed. 

ELLIS,  C.  J.,  and  HOLCOMB,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


(9S  Wash.  412) 
PETERS  et  ux.  v.  UNION  GAP  IRR.  DIST. 
(No.  14131.) 

(Supreme  Court  of  WashinRton.    Oct  10, 1917.) 

r.  Appeal    anu    Ebbob   «=>263(1,3),    853  — 
Failubk  to  Except  to  Inbtbuctions— Re- 
view. 
Where  the  instmctions  or  refusal  to  give  re- 
quested instructions  were  not  excepted  to,  the 
instructions  siven  were  the  law  of  the  case,  and 
not  reviewable. 

2.  Watebs  and  Wateb  Coubses  «=»261— Ib- 
BioATioN  Dibtbicts— Capacity  to  be  Sued 
— "Municipal  Cobpobation." 

Under  Rem.  Code  1915,  {  6429,  authoriz- 
ing boards  of  directors  of  irrigation  districts 
to  institute  and  maintain  all  actions  and  pro- 
ceedings at  law  or  In  equity  necessary  or  prop- 
er to  fully  carry  out  the  provisions  of  that  chap- 
ter or  to  enforce  any  rights  thereby  created  or 
acquired  in  pursuance  thereof,  and  in  all  courts, 
actions,  suits,  or  proceedings  to  sue,  appear,  and 
defend  in  the  name  of  the  district  an  irrigation 
district  is  a  "municipal  corporation"  with  such 
powers  as  are  conferred  upon  it  by  statute,  and 
may  be  sued  for  breach  of  a  contract  to  supply 
water  for  irrigation  purposes. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Munici- 
pal Corporation.] 

3.  Watebs  and  Wateb  Coubses  «=3254— Ib- 

RIOATION  —  CONTBACTB  TO  SOPPLT  WaTEB  — 

Pbactical  Constbuction. 
Though  a  deed  or  contract  whereby  an  irri- 
gation iistrict  contracted  to  supply  water  for 
Irrigation  purposes  "during  the  irrigation  sea- 
son commencing  on  the  1st  day  of  April  of  each 
year  hereafter  and  ending  on  the  last  day  of 
October,"  was  not  executed  until  May  31,  1915, 
and  not  acknowledged  until  the  July  follow- 
ing, it  was  construed  by  the  parties  as  requiring 
water  to  be  supplied  during  the  year  1915, 
where  the  purchasers  paid  and  the  district  ac- 
cepted the  maintenance  fee  for  that  year,  and 
the  district  recognized  the  purchasers  right  to 
the  water  and  undertook  to  supply  It. 

Department  1.  Appeal  from  Superior 
Court,  Yakima  County;  Thomas  E.  Grady, 
Judge. 

Action  by  Alexander  L.  Peters  and  wife 
against  the  Union  Gap  Irrigation  District. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed.    , 


£=9For  other  cases  see  same  topic  and  KUT-NUM BBR  In  all  Key-Numbered  Digests  and  Indexes 
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A.  W.  Severanoe,  of  Wapato,  and  Thos.  H. 
Wilson,  of  Nortli  Yakima,  for  appellant  J. 
Vincent  Roberts  and  John  F.  Cbesterley,  both 
of  North  Yakima,  for  respondents.  ■ 

MAIN,  J.  The  purpose  of  this  action  Is  to 
recover  damages  for  the  failure  of  the  de- 
fendant to  furnish  the  plaintlfTs  the  amount 
of  water,  during  the  irrigation  season  for  the 
year  1915,  which  they  claimed  they  were  en- 
titled to.  The  cause  was  tried  to  the  court 
nnd  a  Jury,  and  resulted  in  a  verdict  in  favor 
of  the  plaintiffs  in  the  sum  of  $615.  From 
this  judgment  the  defendant  appeals. 

The  facts  are  these:  The  appellant  is  a 
corporntion  organized  under  section  6416, 
Rem.  Code,  and  the  succeeding  sections  of 
the  chapter  which  pertains  to  the  organiza- 
tion of  irrigation  districts.  Tb6  respondents 
are  the  owners  of  land  within  the  district. 
During  the  irrigation  season  for  1915  the  re- 
spondents claim  that  they  did  not  receive  the 
amount  of  water  which  they  were  entitled  to 
under  their  contract  with,  or  deed  from,  the 
appellant,  and,  as  a  result  thereof,  their  fruit 
trees  and  crops  were  damaged.  As  above 
stated,  the  cause  was  tried  to  a  jury. 

[1]  'i'he  record  contains  no  exceptions  to 
the  charge  of  the  trial  court  to  the  jury,  or 
to  the  refusal  to  give  requested  Instructions. 
Tile  instructions  given,  therefore,  become  the 
law  of  the  case  and  are  not  here  for  review. 
This  rule  is  so  well  established  that  tlie  as- 
sembling of  the  cases  is  unnecessary. 

[2]  The  appellant's  principal  contention  ap- 
parently is  that  a  corporation  organized  un- 
der the  above-mentioned  statute  cannot  be 
sued  In  an  action  seeking  to  recover  damages 
for  the  failure  to  supply  the  amount  of  water 
which  such  corporation  contracted  to  fur- 
nish. In  the  case  of  Board  of  Directors  of 
the  Middle  Kittitas  Irrigation  District  v. 
Peterson,  4  Wash.  147,  29  Pac.  095,  it  was 
held  that  an  irrigation  district  was  not  a 
municipal  corporation  within  the  meaning  of 
section  6  of  artlble  8  of  the  Constitution, 
which  puts  a  limit  upon  the  indebtedness  that 
can  be  incurred  by  "county,  city,  town, 
school  district,  or  other  municipal  corpora- 
tion." In  Brown  Bros.  v.  Columbia  Irr.  i>u*.. 
82  Wash.  274,  144  Pac.  74.  it  was  held  that 
an  irrigation  district  is  a  municipal  corpora- 
tion within  the  meaning  of  Kem.  &  Bal.  Code, 
{  1160,  providing  that  if  any  board  of  county 
commissioners  of  any  county,  or  mayor  and 
common  council  of  any  incorporated  city  or 
town,  or  tribunal  transacting  the  business  of 
any  municipal  corporation  shall  fail  to  take 
such  bond  as  required  by  the  statute,  such 
county,  incorporated  city,  or  town,  or  other 
municipal  corporation,  shall  he  liable  to  the 
person  furnishing  labor,  supplies,  or  material. 
*  It  was  there  said  that  the  doctrine  of  the 
Peterson  Case  should  not  be  e.xtended  be- 
yond its  terms.  There  can  be  no  doubt  that 
irrigation  districts  are  municipal,  corpora- 
tions with  such  powers  as  are  conferred  upon 


them  by  statute.  Section  91SO,  Rem.  Code. 
gives  express  authority  to  the  board  of  di- 
rectors of  an  irrigation  district  "to  institnte 
and  maintain  any  and  all  actions  and  pro- 
ceedings, suits  at  law  or  in  equity,  necesBuy 
or  proper  in  order  to  fully  carry  ont  tbe  pro- 
visions of  this  duipter,  or  to  enforce,  main- 
tain, protect,  or  preserve  any  and  all  rights, 
privileges,  and  immunities  created  by  tliis 
chapter,  or  acquired  in  pursuance  tliereor' ; 
adding,  "and  In  all  courts,  actions,  salts,  or 
proceedings,  the  said  board  may  sue,  nppeai, 
and  defend,  in  person  or  by  attorney,  and  in 
the  name  of  such  irrigation  district." 

In  Boehmer  v.  Big  Rock  Creek  Irr.  Dist., 
117  Cal.  19,  48  Pac.  908,  tbe  Supreme  Court  of 
Collfomla,  construing  a  statute  in  identical 
terms,  held  tliat  the  district  was  subjc-ct  to  an 
action  to  the  same  extent  as  it  would  have 
been  had  the  statute  used  the  more  oommon 
expression  "to  sue  and  be  sued."  It  was 
there  said:  "This  language  is  quite  as  ef- 
fective to  subject  the  district  to  an  action  as 
the  more  common  expression  'to  sue  and  be 
sued,'  "  In  Hewitt  v.  San  Ja<-lnto.  etc„  Irr. 
Dist,  124  Cal.  186,  56  Pac.  893,  the  plainUlf 
sought  to  recover  damages  to  crops  and  trees 
because  the  district  had  not  supplied  tiie 
amount  of  water  it  had  contracted  to  and 
damages  were  sustained  thereby.  It  was 
there  held  that  the  plalntifT  was  entitled  to  a 
judgment  for  the  amount  of  damages  which 
were  the  result  of  the  defendant's  fault  in 
failing  to  supply  water.  There  can  be  no 
good  reas<»i  why  an  irrigation  district,  when 
it  contracts  to  supply  water  for  Irrigation 
purposes  and  fails  to. furnish  tbe  amount  of 
water  covered  by  the  contract,  should  not  be 
subject  to  an  action  for  damages  for  the 
loss  which  tbe  water  user  has  sustained  by 
reason  of  the  district's  fault  Tbe  case  of 
Oooney  v.  Town  of  Hartland,  95  IlL  516,  cited 
by  tbe  appellant,  is  not  applicable  to  the  sit- 
uation here  presented. 

[3]  The  appellant  also  claims  that,  since 
tike  deed  or  contract  under  wlilcb  the  respond- 
ents claim  was  not  executed  until  tbe  31st 
day  of  May,  1915,  and  was  acknowledged  by 
tbe  res[>ondents  on  the  1st  of  July,  and  by  tlie 
appellant  on  the  6th  of  July,  1915,  and  since 
this  deed  or  contract  specifies  tbe  amount  of 
water  "during  the  irrigation  season  commenc- 
ing on  tbe  1st  day  of  April  of  each  year  here- 
after and  ending  on  the  last  day  of  October," 
the  appellant  was  not  required  to  supply 
water  during  tbe  year  1915.  The  objection  to 
this  contention  is  that  the  parties  to  tbe  iB- 
striunent.  construed  it  otherwise.  The  re- 
spondents had  paid  and  the  appellant  had  ac- 
cepted their  maintenance  fee  for  the  year 
1915.  The  appellant  had  recognized  their 
right  to  the  water  and  liad  undertaken  to 
supply  it  From  the  evidence  In  tbe  record, 
the  Jury  had  a  right  to  conclude  tbat  tbe  re- 
spondents did  not  receive  tbe  amount  of 
water  which  they  were  entitled  to,  and  that 
their  trees  and  crops  were  dojinaged  thereb>. 
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There  are  some  other  minor  qnestions  sng- 
gested  In  the  briefs,  but  since  the  cause  was 
tried  to  a  Jury  and  was  submitted  by  in- 
structions which  are  not  subject  here  to  re- 
view, it  may  be  said  that  we  find  no  merit  in 
these  assignments. 
The  Judgment  wUl  be  affirmed. 

ELLIS,  O.  J.,  and  MOUNT,  OHADWICK, 
and  MOBBIS,  JJ.,  concur. 

(98  Wash.  379) 

STATE  ▼.  BUGEOiET  et  aL 
(Supreme  Court  of  Washington.    Oct  6,  1917.) 

1.  Evidence   «=»11S(2)— Value— Pbice  List. 

In  an  action  on  the  bond  of  a  militia  captain 
on  account  of  supplies  for  which  he  had  laiied 
to  account  prior  to  1913,  the  federal  price  list 
of  supplies  made  up  in  1913  was  no  evidence  of 
the  value  of  the  missing  articles. 

2.  Affeai,  and  Erbob  e=3l69— Scope  of  Re- 
view—Pbesebvation  OF  Exceptions. 

The  court  on  appeal  will  not  consider  a 
question  not  raised  in  the  trial  court 

3.  Appeal  and  Ebbob  ®=»1171(6)— Right  to 
Nominal  Damages — Reversal. 

It  is  only  in  cases  where  the  verdict  of  the 
juiy  will  determine  some  property  or  personal 
right  having  value  itself  as  a  right  that  a  case 
will  be  reversed  for  failure  to  take  the  verdict 
of  the  jury  on  the  question  of  nominal  damages. 

Department  I.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Action  by  the  State  against  Frank  B,  Buclc- 
ley  and  the  Padlic  Coast  Casualty  Company. 
Judgment  of  nonsuit,  and  the  State  appeals. 
Affirmed. 

W.  v.  Tanner,  Atty.  Gen.,  and  Howard  Wa- 
terman, Asst  Atty.  Gen.,  for  the  State. 
Wright  ft  Wright,  Henry  S.  Noon,  and  George 
McKay,  all  of  Seattle,  for  respondent. 

WEBSTETR,  3.  Tbia  Is  an  action  Institut- 
ed by  the  state  of  Washington  to  recover 
from  Frank  R.  liuckley,  formerly  a  captain 
tn  the  National  Guard  of  this  state,  and  from 
Pa'ciflc  Coast  Casualty  Company,  as  his  sure- 
ty, the  sum  of  (666.04,  the  alleged  value  of 
Certain  military  equipment  claimed  to  have 
been  delivered  to  defendant  Buckley  as  a 
commanding  ofticer  in  the  state  militia  and 
never  accounted  for  by  him. 

It  is  alleged  in  the  complaint  that  the  state 
furnished  to  Capt  Buckley,  as  commanding 
officer  of  Company  D  of  the  National  Guard, 
a  quantity  of  military  equipment  and  sup- 
plies belonging  to  the  United  States  for 
which  the  state  of  Washington  was  trustee, 
and  that  on  resii^ning  his  office  and  retiring 
from  the  service  he  failed  to  account  for  a 
portion  of  this  property.  By  way  of  defense 
to  the  action  Capt.  Buckley  denied  the  ma- 
terial allegations  of  the  complaint,  and  af- 
firmatively pleaded  that  he  had  demanded 
the  appointment  of  a  board  of  survey  to  in- 
quire into  the  matter  of  the  alleged  shortage, 
and  that  his  demand  had  been  arbitrarily  re- 
fused by  the  adjutant  general.    By  reply  the 


state  denied  any  arbitrary  action  on  the  part 
of  the  adjutant  general,  and  alleged  that  the 
matter  of  the  defendant's  failure  to  account 
for  the  equipment  had  been  referred  to  a 
special  surveying  officer,  who  had  repeated- 
ly, but  without  success,  demanded  of  Capt. 
Buckley  an  accounting  for  the  property. 

The  trial  was  had  before  the  court  sitting 
with  a  Jury.  The  state  placed  Capt  Buckley 
on  the  stand  as  a  witness  in  its  behalf,  and. 
he  admitted  a  failure  to  account  for  certain 
of  the  items  set  forth  in  the  bill  of  particu- 
lars. The  state  then  put  in  evidence,  over 
defendant's  objection,  a  government  publica- 
tion entitled  "Price  List  of  Small  Arms  and 
Hand  Arms,  Ammunition,  Personal  £]quip- 
ments  of  the  Soldier,  Horse  Equipment,  Offi- 
cers' Equipment,  and  Miscellaneous  Articles 
for  Use  of  Troop,  Battery,  and  Company  Or- 
ganizations," as  proof  of  the  value  of  the 
missing  articles,  and  rested  its  case.  De- 
fendants moved  for  a  nonsuit,  which  was 
granted  by  the  court,  uimntwo  grounds:  (1) 
That  the  evidence  offered  by  the  state  as  to 
the  value  of  the  missing  articles  was  not  suf- 
ficient to  warrant  a  verdict  in  its  favor;  and 
(2)  that  It  was  necessary  for  the  state  to  es- 
tablish, as  a  part  of  its  case  in  chief,  that  a 
board  of  survey  had  been  appointed  by  the 
adjutant  general  to  examine  into  the  facts  of 
the  alleged  shortage  and  to  receive  such  evi- 
dence as  the  commanding  officer  might  be 
able  to  submit  tending  to  relieve  him  from 
responsibility  for  the  proi)erty  which  had 
disappeared.  Judgment  of  nonsuit  was  ac- 
cordingly entered,  and  the  action  dismissed. 
The  state  appeals. 

In  view  of  our  conclusion  upon  the  first 
ground  upon  which  the  judgment  of  the  low- 
er court  was  rested,  it  will  not  bo  necessary 
to  consider  the  second.  The  record  discloses 
that  Capt  Buckley  retired  as  captain  of  Com- 
pany D  on  February  6,  1913,  that  all  of  the 
property  in  question  had  been  delivered  to 
him  long  prior  to  that  time,  and  that  the  gov- 
enmient  price  list  which  was  Introduced  in 
evidence  had  been  revised  on  February  1, 
1913,  and  subsequently  reissued.  In  com- 
menting on  this  aspect  of  the  case  tlie  learn- 
ed trial  court  said: 

"Now,  further  in  this  case,  even  if  it  should 
appear  that  the  surveying  officer  had  been  ap- 
pointed, and  that  the  commanding  officer  had 
not  furnished  the  form  of  proof  required  by  the 
regulations,  there  would  be  nothing  before  the 
jury  under  the  evidence  except  the  fact  that 
certain  specified  equipment  was  received  by  him 
for  which  no  account  has  been  given ;  and  un- 
less from  the  evidence  the  jury  could  determine 
the  value  of  that  property,  why,  of  course,  no 
verdict  for  any  specified  sura  could  be  retumpd. 
Now,  as  I  have  said,  the  only  evi<]ence  as  to  the 
value  of  this  property  submitted  to  this  court 
Is  the  scheduled  price  of  such  supplies  as  were 
received  by  this  defendant  as  shown  by  a  gov- 
ernment publication  issued  in  the  year  1013. 
While  it  may  be  that  this  government  schedule 
might  control  as  to  the  price  to  be  charged 
against  the  commanding  oraca-  for  missing  arti- 
cles furnished  to  him  while  this  schedule  was 
in  operation,  it  does  not  follow  that  that  price 
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is  to  b«  diarged  against  him  for  military  eqoip- 
ment  vhich  was  furnished  him  before  the  sched- 
ule went  into  operation  and  effect  It  may  hare 
been  that  the  price  for  the  equipment  turned 
over  to  him  under  the  schedule  existine  at  the 
time  of  the  delivery  was  different  from  the  price 
as  fixed  by  the  schedule  of  a  later  year,  and  1 
cannot  assume  that  the  schedule  price,  even  if 
that  is  to  be  held  as  controlling  in  the  decision 
of  the  case  for  the  year  for  which  the  goods 
were  received  by  the  defendant,  was  the  same 
schedule  price  for  the  year  1913,  during  which 
year  he  never  received  any  supplies  whatever. 

[1]  These  observations  leave  little  or  noth- 
ing to  be  said  upon  the  question,  and  seem  to 
demonstrate  beyond  cavil  the  correctness  of 
the  action  of  the  lower  court  In  granting  the 
nonsuit  and  dismissing  the  action. 

[2,  3]  It  Is  suggested,  however,  by  counsel 
for  appellant,  that  the  evidence  Justified  a 
verdict  tor  nominal  damages  at  all  events, 
and  that  the  court  erred  In  granting  a  non- 
suit and  dismissing  the  action  in  Its  entirety. 
This  contention  Is  without  merit  The  ques- 
tion was  not  raised  In  the  lower  court,  and 
moreover  it  Is  only  In  cases  where"  the  ver- 
dict of  the  Jury  will  determine  some  proper- 
ty or  personal  right  having  value  Itself  as  a 
right  that  a  case  wUl  be  reversed  for  failure 
to  take  the  verdict  of  the  Jury  on  the  ques- 
tion of  nominal  damages.  Woodhouse  ▼. 
Powles,  43  Wash.  617,  86  Pac.  1063,  8  L.  B. 
A.  (N.  S.)  783, 117  Am.  St  Rep.  1079, 11  Ann. 
Cas.  54;  Casassa  v.  Seattle,  75  Wash.  367, 
134  Pac.  1080;  Hewson  v.  Peterraan  Mfg.  Co., 
76  Wash.  600,  136  Pac.  1158,  51  U  B.  A.  (N. 
S.)  398,  Ann.  Cas.  1915D,  346. 

Affirmed. 

ELLIS,  C.  J.,  and  CHADWICK,  MAIN, 
and  MORRIS,  JJ.,  concur. 


m  Wash.  606) 

STATE  ex  reL   KIGGINS  et  aL  ▼,  WOOL- 
SON,  PoUce  Justice.    (Na  14065.) 

(Supreme  Court  of  Washidgton.    Oct  16, 1917.) 

Courts  ®=>484  —  Tkansfeb  or  Causes  — 
Transfer  fboh  Police  to  Justice  Court. 
Rem.  Code  1915,  i  1774,  provides  that  If 
previous  to  the  commencement  of  any  trial  be- 
fore a  justice  of  the  peace  defendant  shall  file 
an  affidavit  that  he  believes  he  cannot  have  an 
impartial  trial  before  such  justice  it  shall  be 
the  duty  of  the  justice  to  transmit  all  papers 
to  the  nearest  justice  ef  the  peace  in  the  same 
county.  Section  46  gives  justices  of  the  peace 
concurrent  jurisdiction  of  all  misdemeanors,  but 
provides  that  justices  of  the  peace  in  cities  of 
the  first  class  shall  not  impose  greater  punish- 
ment than  a  fine  of  $500  or  imprisonment  for 
6  months,  and  justices  of  the  peace 'other  than 
those  elected  in  cities  of  the  first  class  shall  not 
impose  greater  punishment  than  a  fine  of  $100 
or  imprisonment  for  30  days.  Section  7671—29 
gives  police  judges  in  cities  of  the  third  class 
exclusive  jurisdiction  of  all  offenses  defined  by 
any  city  ordinance  and  all  other  actions  to  en- 
force or  recover  any  license,  penalty,  or  forfei- 
ture declared  or  given  by  any  such  ordinance, 
provided  that  for  the  violation  of  a  criminal 
ordinance  no  greater  punishment  shall  be  im- 
posed than  a  fine  of  $300,  or  imprisonment  not 
to  exceed  90  days,  or  both.     Held,  that  there 


can  be  no  change  of  venae  from  the  police  court 
of  a  city  of  the  third  class  to  a  justice  court 
where  the  action  is  to  recover  a  penalty  or  fine 
declared  by  a  ei^  ordinance  whidi  exceeds 
$100  in  amonnt 

Department  2.  Appeal  from  Superior 
Court,  Clarke  County ;  R.  H.  Back,  Judge. 

Mandamns  by  the  State,  on  the  relation  of 
John  P.  Kigglns  and  another,  against  T.  8. 
Woolson,  Police  Justice  of  the  City  of  Camas, 
Clarke  County,  State  of  Washington.  From 
a  Judgment  dismissing  the  action,  the  rela- 
tors appeal.   Affirmed. 

George  O.  Davis,  of  Vancouver,  for  appd- 
lants.  John  D.  Currie,  of  Camaa,  for  re- 
spondent 

ELLIS,  C.  J.  This  Is  an  action  in  man- 
damus to  compel  respondent  as  police  Judge 
of  the  city  of  Camas,  a  municipal  corpora- 
tion of  the  third  class  in  Clarke  county,  to 
grant  a  change  of  venue  to  the  next  nearest 
justice  of  the  peace  in  the  same  county,  tn 
an  action  to  recover  a  penalty  of  $300  for  an 
alleged  violation  of  a  criminal  ordinance  of 
that  city.  Only  questions  of  law  being  in- 
volved, relators  moved  for  Judgement  on  the 
pleadings.  The  motion  was  denied,  and  the 
action  was  dismissed.    Relators  appeaL 

The  sole  question  presented  is  whether  or 
not  a  change  of  venue  will  lie  from  the  po- 
lice court  of  a  city  of  the  third  class -to  a 
justice's  court,  where  the  action  Is  one  to 
recover  a  penalty  or  fine  declared  by  dty  or- 
dinance which  exceeds  $100  In  amount  Ap- 
pellants assert  that  the  change  is  accorded 
as  of  right  by  Rem.  Code.  {  1774.  That  sec- 
tion, however,  applies  in  terms  and  eo  naia- 
ine  to  Justices  of  the  peace  only.  It  gives  ma 
of  right  a  change  of  venue  from  one  Justice 
of  the  peace  to  another.  But  appellants  con- 
tend that,  because  the  police  Judge  here  in- 
volved Is  also  a  Justice  of  the  peace,  the 
change  of  venue  statute  must  apply  to  aU 
cases  falling  within  Iiis  Jurisdiction  In  either 
capacity.  In  support  of  this  claim  State  ▼. 
Hagimori,  67  Wash.  623,  107  Pac.  855,  Is  cit- 
ed, but  tliat  decision  Is  expressly  based  np<m 
the  closing  words  of  the  act  of  1901,  Laws 
1901,  c.  35,  pp.  34  and  35,  amending  the  prior 
law  touching  the  Jurisdiction  of  Justices  of 
the  peace  in  criminal  cases,  and  dedailng 
that  "the  justices  of  the  peace  shall  have  Ju- 
risdiction over  all  criminal  cases  coming  un- 
der any  dty  or  town  ordinance."  The  prior 
law  (BaL  Code,  {  4683)  contained  a  simUar 
provision,  but  limited  the  fine  in  such  cases 
to  "any  sum  not  exceeding  one  hundred  dol- 
lars." It  was  therefore  held  that  the  omit- 
ting by  the  amendment  of  the  prior  limita- 
tion upon  the  extent  of  the  fine  as  to  cases 
arising  under  such  ordinances,  in  view  of  the 
fact  that  cities  of  the  third  class  have  the 
power  to  provide  a  greater  punishment  than 
a  fine  of  $100,  by  necessary  implication  gave 
to  Justices  of  the  i>eace  jurisdiction  to  assess, 
in  cases  arising  under  such  ordinances,  the 
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days,  or  by  both  such  fine  and  impriBonment 
In  the  trial  of  actions  brought  for  the  violation 
of  any  city  ordinance,  no  jury  shall  be  allow- 
ed. All  ciril  or  criminal  proceedings  before 
such  police  judge  and  judgments  rendered  by 
him  snail  be  subject  to  review  in  the  superior 
court  of  the  proper  county  by  writ  of  review 
or  appeal." 

Here  again  the  statutory  provisions  upon 
which  the  decision  in  Puyallup  v.  Snyder  was 
based,  being  no  longer  in  existence,  that  de- 
cision no  longer  declares  the  law. 

Finally,  since,  under  the  law  as  it  now 
exists  (Rem.  Code,  i  46),  Justices  of  the  peace 
as  such  In  cities  of  the  third  class  have  no 
jurisdiction  to  impose  a  fine  In  any  case  in 
excess  of  $100,  and  since  police  justices  as 
such  have  exclusive  jurisdiction  over  oSenses 
defined  by  ordinance  in  such  cities,  and  may 
impose  a  fine  up  to  $300,  there  can  be  no 
change  of  venue  in  such  cases.  The  only 
remedy  Is  by  review  in  the  superior  court 
through  writ  of  review  or  appeal 

The  judgment  is  affirmed. 

HOLCOMB,  PARKER,  E^LLERTON,  and 
MOUNT,  JJ.,  concur. 


greater  penalty  imposed  by  the  ordinance,  i  shall  be  Imposed  than  a  fine  of  three  hundred 
But  the  law  relating  to  Jurisdiction  of  ju»-  doUar^^or  Wriwnment^not  to  «c^ed^ninety 
tices  of  the  peace  in  criminal  cases  was  again 
amended  by  an  act  of  1909,  which  is  still  In 
force  and  Is  embodied  In  Rem.  Code  as  sec- 
tion 46.  It  eliminates  the  clause  found  In 
the  prior  law  giving  to  Justices  of  the  peace 
Jurisdiction  over  "criminal  cases  coming  un- 
der any  city  or  town  ordinance,"  and  express- 
ly limits  their  jurisdiction  in  criminal  cases, 
except  In  cities  of  the  first  class,  by  declar- 
ing that  they  "shall  to  no  event  Impose  great- 
er punishment  than  a  fine  of  one  hundred 
dollars,  or  Imprisonment  in  the  county  Jail 
for  thirty  days."  Obviously  under  this,  the 
law  as  it  now  exists,  Justices  of  the  peace  as 
sudj,  other  than  in  dtles  of  the  first  class, 
have  no  Jurisdiction  to  Impose  a  fine  in  any 
case  in  excess  of  $100.  The  decision  In  State 
v.  Haglmori,  being  based  on  a  provision  de- 
leted by  the  present  statute,  no  longer  de- 
clares the  law. 

Appellants  further  cite  and  rely  upon  Puy- 
allup V.  Snyder,  13  Wash.  672,  43  Pac.  635. 
That  decision  was  also  based  upon  the  old 
law  giving  Justices  of  the  i)eace  "Jurisdiction 
over  all  xiriminal  cases  coming  under  any  city 
or  town  ordinance,"  and  section  138  of  the 
act  of  March  27,  1890,  which  was  embodied 
in  Rem.  &  BaL  Code,  S  7700,  which  provided 
for  the  election  In  dtles  of  the  third  class 
of  a  police  justice,  and  declared: 

"AU  civil  or  criminal  proceedings  before  such 
justice  of  the  peace,  under  and  by  authority  of 
this  chapter,  shall  be  governed  and  regulated  by 
the  general  laws  of  the  state  relating  to  justices 
of  the  peace  and  to  their  practices  and  jurisdic- 
tion, and  shall  be  subject  to  review  in  the  court 
of  the  proper  county  by  certiorari  or  appeal,  the 
same  as  in  other  cases." 

Obviously,  since  the  Jurisdiction  of  all  Jus- 
tioes  then  Included  criminal  cases  arising  un- 
der ordinances,  and  since  the  procedure  as  to 
police  justices  was  then  governed  by  the  gen- 
eral laws  relating  to  Justices  of  the  peace,  a 
change  of  venue  lay  from  the  police  justice 
in  such  cases  to  the  next  nearest  justice  of 
the  peace  in  the  same  county  under  the  gen- 
eral statute  (Rem.  Code,  |  1774),  which  was 
then  as  now  In  force.  But  as  we  have  noted, 
the  present  law  does  not  give  to  justices  of 
the  peace,  as  sudi,  in  cities  of  the  third  class. 
Jurisdiction  in  criminal  cases  arising  under 
ordinances.  Moreover,  Rem.  &  Bal.  Code,  | 
7700,  was  expressly  repealed  by  the  act  of 
1915  (Rem.  Code,  g  7671—35),  and  by  the  same 
act  (Rem.  Code,  g  7671—29),  the  police  Judge 
In  dtles  of  the  third  dass  is  given — 

"  *  •  •  exclusive  jurisdiction  over  all  of- 
fenses defined  by  any  ordinance  of  the  dty,  and 
all  other  actions  brought  to  enforce  or  recover 
any  license,  penalty  or  forfeiture  dedared   or 

fiven  by  any  such  ordinance,  and  full  power  to 
orfeit  bail  bonds  and  issue  execution  thereon 
and  full  power  to  forfeit  cash  bail,  and  full 
power  and  authority  to  hear  and  determine  all 
causes,   dvil   or   criminal,   arising   under   such 


(98  Wash.  377) 
STATE  ex  reL  STONE  et  aL  v.  SUPERIOR 

COURT  OP  PIERCE  COXJNTY  et  al. 
(Supr^ne  Court  of  Washington.    Oct  6,  1917.) 

Removal  of  Causes  «=»89(3)— Writ  of  Re- 
view—Remedy AT  Law. 
Writ  of  review  will  not  be  granted,  directed 
to  the  superior  court  of  a  county,  to  review  its 
order  denying  relators  a  transfer  as  to  them 
to  the  United  States  District  Court  of  trial  of 
the  question  of  the  public  necessity  for  con- 
demning, and  the  compensation  and  damages  to 
tie  paid  for  the  appropriation  of,  tracts  of  land 
for  an  army  post;  relators  having  a  plain, 
speedy,  and  adequate  remedy  at  law  as  to  the 
question  of  federal  jurisdiction  by  proceeding 
directly  in  the  United  States  District  Court, 
and  also^y  appeal  from  the  final  judgment,  pro- 
vided byTkws  1917,  pp.  11,  12,  authorising  suc^k 


condemnation  proceedings. 

Department  2.  Petition  for  writ  of  review 
by  the  State  of  Washington,  on  the  relation 
of  Andrew  J.  Stone  and  wife  and  others, 
against  the  Superior  Court  of  Pierce  Coun- 
ty and  others.  To  review  an  order  of 
respondents,  denying  to  relators  a  trans- 
fer to  the  United  States  District  Court 
of  trial  of  the  question  of  the  public 
necessity  for  condemning,  and  the  damages 
to  be  paid  relators  fOr  the  appropriation,  of 
tracts  of  land  by  Pierce  county  for  an  army 
post  Writ  denied,  and  the  show  cause  order 
dismissed. 

Corwln  S.  Shank  and  H.  a  Belt,  both  of 
SeatUe,  and  Walter  M.  Harvey,  of  Tacoma, 
for  relatora  Fred  G.  Remann,  J.  T.  S.  I^le, 
Scott  Z.  Henderson,  and  Nat  U.  Brown,  all  of 
Tacoma,  for  respondents. 


ordhiance,  and  pronounce  judgment  in  accord-       hOLCOMB,  J.     This  Is  a  petition  for  a 
ance  therewith:  Provided,  that  for  the  violation       iivfiA^vaj.*»,  ••  ^    4.1,    _.„_«„ j«_t_ 

«f  a  criminal  ordinance  no  greater  punishment  1  writ  of  review,  directed  to  the  respondents, 
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to  review  an  order  of  respondents  denylnsr 
to  the  relators  a  transfer  of  the  trial  of  the 
question  of  the  public  necessity  for  condemn 
lag,  and  the  comiiensatlon  and  damages  to  be 
t>aid  relators  for  the  appropriation  of,  tracts 
of  land  In  and  by  Pierce  county,  for  the  pur- 
poses of  the  army  post.  It  is  alleged  that  the 
relators  are  the  owners  of  tracts  of  real  es- 
tate Included  In  the  proceedings  for  the  con- 
demnation for  the  army  post,  and  that  on 
August  28,  1917,  they  filed  their  petition  in 
the  superior  court  of  Pierce  county,  and  be- 
fore tbe  Judge  before  whom  tbe  proceedings 
for  the  condemnation  and  assessment  of 
damages  to  the  real  estate  were  pending,  to 
remove  tbe  proceedings  as  to  them  to  the 
United  States  District  Court  for  the  Western 
District  of  Washlngt<m,  Southern  Division, 
and  made  and  filed  therewith  a  good  and 
sufficient  bond.  They  set  forth  a  copy  of 
their  petition,  wherein  all  the  Jurisdictional 
fiicta  relied  upon  by  them  are  averred,  and 
further  allege  that  the  respondents  denied 
their  petition  to  transfer  and  remove  the 
cause  to  the  United  States  District  Court, 
and  proceeded  without  Jurisdiction  to  enter 
an  order  of  necessity  and  setting  their  case 
down  for  trial  of  damages  on  the  24th  day 
of  September,  1917.  It  is  further  alleged 
that  the  relators  have  no  right  of  appeal 
from  tbe  order,  and  no  plain,  speedy,  and 
adequate  remedy  at  law. 

Aside  from  the  proposition  that  the  rela- 
tors have  a  plain,  speedy,  and  adequate  rem- 
edy at  law  as  to  the  question  of  federal  Juris- 
diction, by  proceeding  directly  in  the  United 
States  District  Court  for  the  Western  Dis- 
trict of  Washington  to  have  their  case  re- 
moved to  it,  regardless  of  any  order  thereon 
made  by  tbe  state  superior  court,  we  are 
convinced  that  relators  have  a  plain,  speedy, 
and  adequate  remedy  at  law  by  appeal  from 
the  final  Judgment,  which,  by  the  act  pro- 
viding for  these  condemnation  proceedings, 
provides  that  an  api>eal  may  be  had  by  any 
party  interested  from  the  final  Judgment, 
which  appeal  shall  bring  up  for  review  all 
orders  and  proceedings,  including  tbe  adjudi- 
cation of  public  necessity  for  the  taking. 
Laws  of  1917,  chapter  3.  pages  11  and  12. 

Tbe  writ  is  therefore  denied,  and  the  show 
cause  order  is  dismissed. 

ELLIS.  C.  J;,  and  MOUNT,  WEBSTER, 
and  PAItKER,  JJ.,  concur. 


m  Wnsh.  4SS) 

STATE  ez  rel.  DE  BIT  v.  MACKINTOSH, 
Judge.    (No.  14326.)  ^ 

(Supreme  Court  of  WashinRton.    Oct  11.  1917.) 

1.  Habeas  Coapus  «=»41— "Jubisdiotion"— 
Sufficiency  of  Petition. 
That  a  petition  for  a  writ  of  habeas  corpus 
is  insufficient  does  not  onst  the  court  of  juris- 
diction, "jurisdiction''  beinK  the  power  of  the 
rourt  to  decide  a  given  question,  and  it  does 


not  depend  upon  the  way  the  qoestion  may  be 
decided. 


Word; 
Juhc- 


IKil.  Note. — For  other  definitions, 
nnr)   Phrases,   First  and  Second   Series, 
diction.] 

2.  Habeas  Cobfus  «=>17  —  AiTTHOBrrT  n* 

Restsaini^-Obdeb  of  Coubt. 
Under  Rem.  Code  1915.  i  1063.  opoa  tbe 
filing  and  service  of  a  petition  for  a  writ  of  ha- 
beas corpus  the  court  has  jurisdiction  to  detrr- 
mine  the  facts  alleged  therein,  and  it  is  immate- 
rial that  the  person  restrained  is  restrained  bj 
order  of  court ;  the  sufficiency  of  the  facts  betag 
the  question  to  be  decided. 
8.  Habeas  Cobpub  «=3l7  —  Disposmoii  or 

Child— CuANOE  op  Custodt. 
Under  Rem.  Code  1916,  i  1083,  providing  ia 
habeas  corpus  that  the  court  may  make  tempo- 
rary disposition  of  the  party  daring  tiie  proceed- 
ings, the  court  may,  pending  bearing,  give  cus- 
tody of  a  child  to  any  one,  regardless  of  tbe 
fact  that  another  department  of  the  conrt  has 
committed  the  child,  and  may  diange  tlie  cus- 
tody at  any  time. 

4.  Pbohibitior   ^s>5(8)— Oboukim  —  IT*b«*s 
Cobpus. 

The  fact  that  one  jndge  has  copamitted  t 
child  to  a  home  is  not  ground  for  prohibition  to 
prevent  another  judge  in  the  same  court  fron 
hearing  an  application  for  a  writ  of  habeas  eoi^ 
pus  or  prevent  a  temporary  change  of  custody, 
even  if  a  modification  of  the  order  of  commit- 
ment is  tbe  proper  remedy,  in  which  case,  if 
necessary,  the  application  could  be  considered 
an  appliration  for  modification,  and  tlie  case 
trannerred  to  the  other  judge. 

5.  Habeas  Corpus  «s>17— Custodt  or  De- 
pendent Chiij>ben  —  Obdkb  op  Ooioiir- 

IfENT. 

An  order  that  a  chOd'"be  and  remain  a 
ward  of  the  court  and  *  *  *  is  hereby  com- 
mitted to  the  custody  of,  •  •  •  there  to  re- 
main subject  to  the  further  order  of  the  coart." 
is  not  a  permanent  order  in  the  sense  that  it 
would  prevent  a  change  of  custody  by  another 
department  of  the  court. 

6.  Habeas   Cobpus  «=»17— Jubisdictios  — 
Dependent  Cbii.dben  —  Change  o»  Ccs 

TODT. 

Under  Laws  1913,  pp.  527,  530,  H  9.  15 
(Rem.  Code,  M  1987— «,  1987—15),  continuine 
jurisdiction  of  the  court  of  every  child  broaeht 
before  it,  any  judge  of  the  conrt  has  jurisdi<>- 
tion  to  change  the  custody  of  a  child  committed 
by  tbe  juvenile  department. 

7.  Habeas  Corpus  <S=»99(1)— Statutes— Cus- 
todt or  Dependent  Children. 

Laws  1013,  p.  520,  relating  to  dependent 
children  and  custody,  does  not  in  any  wise 
change  the  laws  in  force  regarding  habeas  cor^ 
pus. 

Department  2.  Application  by  the  State, 
on  the  relation  of  Dorothy  Alden  De  Bit  for 
a  writ  to  prohibit  Kenneth  Mackintosh,  as 
Judge  of  the  Superior  Court  of  King  0>unty. 
from  placing  a  minor,  Anael  Gerber,  In  the 
custody  of  it»  father,  Rudolph  H.  Gerber. 
Denied. 

J.  H.  Templeton,  of  Seattle^  for  plalntUt 
(Tbas.  H.  Knuis  and  Fenley  Bryan,  both  of 
Seattle,  for  respondent 

MOUNT,  J.  The  relator  in  this  proceeding 
seeks  a  writ  to  prohibit  the  superior  conn 
of  King  county  from  placing  tbe  custody  of 
a  minor  child  in  its  father  pending  a  bear- 
lug  upon  a  petition  for  habeas  corpus. 

The  facts  are  as  follows:     Anael  Gerber 
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Is  the  minor  child  of  Budolph  H.  Gerber  and 
his  former  wife,  who  is  the  relator  here.  On 
September  24,  1915,  this  minor  child  was 
adjudged  by  the  superior  court  of  King  coun- 
ty to  be  a  dependent  child,  and  an  order  was 
entered  as  follows: 

"It  is  therefore  ordered  by  the  court  that  the 
said  Anael  Gerber  be  and  remain  a  ward  of 
the  court,  and  that  the  said  child  is  hereby  com- 
mitted to  the  custody  and  control  of  the  Holy 
Names  Academy  in  Seattle,  there  to  remain  sub- 
ject to  the  further  order  of  this  court.    •    »    »  " 

Thereafter,  on  June  7,  1917,  Budolph  H. 
Oerber  filed  a  petition  in  the  superior  court 
of  King  county  for  a  writ  of  habeas  corpus. 
An  order  was  tliereupon  issued  making  the 
writ  returnable  on  the  15th  day  of  June, 
1917.  At  the  request  of  the  relator,  the  hear- 
ing upon  that  writ  was  continued  until  July 
27,  1917.  It  was  then  continued,  at  the  re- 
quest of  .the  relator,  until  August  9,  1917, 
and  again  continued,  upon  her  application, 
to  October  8,  1917.  At  the  time  of  the  last 
continuance,  the  court  announced  that  he 
would  sign  an  order  giving  the  custody  of 
the  minor  child  to  Mr.  Gerber  pending  the 
bearing  upon  the  application  for  the  writ  of 
bai>eas  corpus.  Thereupon  application  was 
made  to  this  court  to  prohibit  the  lower 
court  from  signing  the  order  changing  the 
custody  of  the  child  pending  the  hearing. 

[1-3]  It  Is  argued  by  the  relator  that  the 
trial  court  has  no  Jurisdiction  to  entertain 
the  writ  of  habeas  corpus,  because  Mr.  Ger- 
ber seeks  to  attack  an  order  of  the  superior 
court  committing  the  child  to  the  custody  of 
the  Holy  Names  Academy,  and  therefore  the 
court  Is  without  Jurisdiction  to  make  an  or- 
der changing  the  custody,  of  the  child  pend- 
ing the  ^decision  upon  the  writ  of  habeas 
corpus.  Jurisdiction  is  the  power  of  the 
court  to  decide  a  given  question.  Jurisdic- 
tion does  not  depend  upon  the  way  the  ques- 
tion may  be  decided.  If  we  were  to  concede 
that  the  facts  set  out  in  the  petition  for  the 
writ  of  habeas  corpus  are  insufficient  to  Jus- 
tify the  court  in  setting  aside  the  order  of 
September  24,  1915,  committing  the  child  to 
the  custody  and  control  of  the  Uoly  Names 
Academy,  it  does  not  follow  that  the  court 
is  without  Jurisdiction,  because  the  court 
still  has  the  power  to  decide  that  question. 
The  statute  provides,  at  section  1063,  Rem. 
Code,  that  every  person  restrained  of  his 
liberty,  under  any  pretense  whatever,  may 
prosecute  a  writ  of  habeas  corpus  to  inquire 
into  the  cause  of  the  restraint  The  court 
therefore  clearly  has  Jurisdiction  of  the  sub- 
ject-matter, and  may  determine  whether  the 
facts  alleged  in  the  petition  are  sufficient. 
Upon  the  filing  and  service  of  the  petition 
the  court  acquired  jurisdiction  to  determine 
the  facts  alleged  therein.  The  statute,  at 
section  1083,  Rem.  Code,  provides  that  the 
court  or  Judge  may  make  any  temporary 
orders  in  the  cause  or  disposition  of  the  par- 
ty during  the  progress  of  the  proceedings 
tliat  justice  may  require.  The  custody  of 
any  party  restrained  may  be  changed  from 


one  person  to  another  by  order  of  the  court 
or  Judge.  Since  the  court  had  jurUdiction 
of  the  subject-matter  under  this  statute,  it 
clearly  had  the  right  to  make  an  order 
changing  the  custody  of  the  minor  child 
pending  the  hearing  upon  the  application  for 
the  writ  of  habeas  corpus. 

[4-6]  Relator  further  contends  that  the 
Judge  in  whose  department  the  application 
was  filed,  and -who  is  about  to  make  the  or- 
der here  sought  to  be  prohibited,  is  without 
Jurisdiction,  because  the  child  was  committed 
to  the  Holy  Names  Academy  by  another 
Judge,  who  was  sitting  in  the  Juvenile  de- 
partment of  the  superior  court'  of  King  coun- 
ty, and  because  the  Judge  in  the  Juvenile  de- 
partment is  the  only  one  who  may  modify 
the  order  committing  the  child  to  the  Holy 
Names  Academy.  If  modification  is  the  pro^ 
er  remedy,  and  if  the  Judge  presiding  in  the 
Juvenile  department  is  the  only  one  who  may 
modify  the  order  of  commitment  of  the  mi- 
nor child,  we  are  satisfied  that  the  applica- 
tion for  a  writ  of  habeas  corpus  may  t>e 
treated  as  an  application  to  modify  that 
order,  and  In  that  event  the  proceeding  may 
be  transferred  by  the  Judge  in  whose  de- 
partment the  application  for  habeas  corpus 
is  filed  to  the  judge  occupying  the  Juvenile 
department  of  that  court  It  Is  plain  from 
the  order  Itself  that  the  commitment  Is  not 
a  permanent  one.  The  superior  court  of 
King  county  may  modify  that  order  whenever 
the  circumstances  surrounding  care  and  cus- 
tody of  the  child  may  justify  such  modifica- 
tion. The  statute,  at  section  9  of  the  juve- 
nile court  law  (chapter  160,  laws  of  191S; 
Rem.  Code,  $  19S7— 9),  provides  that: 

"The  jurisdiction  of  the  court  Rhall  continue 
over  every  child  brought  before  the  court  or 
committed  pursuant  to  this  act,  and  the  court 
shall  have  power  to  order  a  chance  in  the  care 
or  custody  of  such  child,  if  at  any  time  it  is 
made  to  appear  to  the  court  that  it  would  l>e  for 
the  best  mterests  of  the  child  to  make  -such 
change."  •  , 

And  at  section  15  of  the  same  act  (chapter 
160,  Laws  of  1913 ;  Rem.  Code,  {  1987—1^, 
at  page  530,  it  is  provided  that: 

"Any  order  made  by  the  court  in  the  case  of 
a  dependent  or  delinquent  child  may  at  any 
time  be  changed,  modified  or  set  aside,  as  to 
the  judge  may  seem  meet  and  proper." 

[7]  The  welfare  of  the  child  is  to  be  taken 
into  consideration  in  determining  its  care 
and  custody,  and,  if  the  court  finds  that  the 
welfare  of  the  child  demands  a  change  of 
custody,  the  court  no  doubt,  nnder  the  stat- 
ute, and  nnder  the  order  of  commitment,  has 
Jurisdiction  to  make  such  change.  It  was 
clearly  not  the  intention  of  the  act  of  1913, 
above  referred  to,  to  in  any  wise  change  the 
law  in  force  regarding  writs  of  habeas  cor- 
pus, and,  if  the  child  is  illegally  restrained 
of  its  liberty,  or  the  court  finds  that  the  wel- 
fare of  the  child  would  lie  promoted  by  a 
change  of  custody,  it  no  donbt  has  the  right 
and  authority  to  make  an  order  changing  the 
custody  upon  a  final  hearing,  or  temporari- 
ly pending  the  final  hearing.    Under  the  stat- 
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ute  (section  1083,  Rem.  Code)  above  quoted 
the  court  Is  given  power  expressly  to  cliange 
tbe  custody  from  one  person  to  another. 
That  Is  all  that  is  threatened  in  this  case, 
and  it  is  plain  the  court  will  not  exceed  its 
Jurisdiction  in  making  the  threatened  order. 
The  application  for  the  writ  of  prohibition 
is  therefore  denied. 

BLUS,  C.  J.,  and  PARKER,  MAIN,  and 
MORRIS,  JJ.,  concur. 

(»8  Wash.  «69)  ' 

PLEASANT  VALLEY  IRRIGATION  ft 

POWER  CO.  V.  BARKER  et  ux. 

(No.  14047.) 

(Supreme  Court  of  Washington.    Oct  13, 1817.) 

1.  Waters  and  Watbb  Coueses  «=»156(2)— 
Purchase  of  Water— Effect. 

Plaintiff  purchased  from  defendants  ripari- 
an proprietors  the  waters  that  flowed  in  creek 
and  which  they  had  appropriated  and  also  stored 
other  waters  in  a  lake  from  which  tbe  creek  was 
fed.  Held,  that  defendants  were  not  thereafter 
entitled  to  any  waters  in  the  creek. 

2.  Waters  and  Water  ConRSKs  *=»51— Ri- 
parian Owners'  Riqrts. 

Under  Rem.  Code  1915,  |  6337,  declaring 
thct  any  person  may  take  any  water  which 
he  may  nave  tbe  right  to  use  along  any  natural 
stream  or  lake  of  the  state,  but  not  so  as  to 
raise  the  water  above  high-water  mark,  plain- 
tiff, wbidi  owned  the  waters  in  a  lake,  was  au- 
thorized to  use  a  natural  stream  flowing  from 
the  lake  in  lieu  of  an  aqueduct,  and  defendants, 
though  owning  tbe  bed  of  the  stream  which  was 
nonnavigable  and  tbe  banks  thereof,  cannot  com- 
plain where  the  level  of  the  stream  was  not 
raised  beyond  high-water  mark,  and  their  prop- 
erty was  not  eroded. 

Department  2.  Appeal  from  Superior 
Court,  Okanogan  County ;  E.  K.  Pendergast, 
Judge. 

Action  by  the  Pleasant  Valley  Irrigation 
&  Power  Company  against  Edwin  Barker  and 
wife.  From  a  Judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

Smith  &  Gresham,  of  Okanogan,  for  appel- 
lanta  Chas.  A.  Johnson,  of  Okanogan,  for 
respondent. 

PARKER,  J.  This  Is  an  action  wherein 
the  plaintiff,  Pleasant  Valley  Irrigation  & 
Power  Company,  seeks  a  decree  adjudging  it 
entitled  to  the  use  of  the  water  flowing  in 
Tallent  creek  over  the  land  of  tbe  defend- 
ants, Edwin  Barker  and  wife,  in  Okanogan 
county;  and  also  adjudging  it  entitled  to 
cause  the  portion  of  the  water  accumulated 
by  them  from  other  sources  to  continue  to 
flow  in  the  channel  of  Tallent  creek  over 
defendants'  land.  Trial  in  the  superior 
court  for  Okanogan  county  resulted  in  a  de- 
cree as  prayed  for  by  the  plaintiff,  excepting 
that  there  was  thereby  reserved  to  the  de- 
fendants the  right  to  use  the  water  of  Beck 
spring  for  domestic  purposes,  which  spring 
is  upon  their  land,  the  water  therefrom  flow- 
ing,  if  not  consumed,   into   Tallent   creek. 


From  this  disposition  of  the  cause,  the  de- 
fendants have  appealed  to  this  court. 

The  daim  of  appellants  is  rested  upon  the 
theory  of  riparian  ownership,  in  so  far  as 
their  right  to  the  use  of  the  water  is  con- 
cerned. The  trial  court  seems  to  have  been 
of  the  opinion  that  this  claim  must  fail  be- 
cause they  do  not  have  good  title  to  tbe  land 
they  claim  ownership  in  as  riparian  to  the 
creek,  although  the  court  adjudged  them  to 
have  the  right  to  the  use  of  the  water  in 
Beck  spring.  This,  however,  was  conceded 
by  respondent.  This  view  of  the  trial  conn 
we  gather  from  a  somewhat  lengthy  opinion 
filed  by  it  in  disposing  of  appellants'  motion 
for  a  new  trial.  Tbe  view  of  the  trial  court 
as  to  appellants'  rights,  assuming  that  they 
have  good  title  to  the  land,  is  not  disclosed 
by  the  record.  However,  since  counsel  for 
respondent  practically  concede  that  appel- 
lants have  good  title  to  the  land,  we  have 
read  the  evidence  with  care  to  the  end  that 
we  may  determine  the  respective  rights  of 
the  parties,  proceeding  upon  the  theory  that 
appellants  have  good  title  to  the  land. 

We  think  the  following  is  a  fair  summary 
of  the  controlling  facts  as  disclosed  by  the 
evidence:  Tallent  creek  flows  from  Leader 
Lake  over  appellants'  land.  The  creek  natu- 
rally carries  a  very  small  quantity  of  water 
in  the  dry  season  of  the  year,  when  water  is 
needed  for  irrigation,  though  it  carries  a  con- 
siderable quantity  at  other  times  of  the  year 
when  there  is  no  particular  use  for  the  wa- 
ter. The  creek  has  well-deflned,  relatively 
high,  and  perpendicular  banks,  confining  tbe 
water  within  narrow  limits,  even  when  the 
water  is  at  its  highest  stage,  where  It  passes 
over  appellants'  land.  In  the  dry  Season  of 
the  year,  when  water  la  needed  for  irriga- 
tion, there  is  only  sufficient  water  naturally 
flowing  in  the  creek  to  irrigate  a  very  small 
quantity  of  land,  not  exceeding  at  most  four 
or  five  acres.  In  July,  1911,  appellants  own- 
ed not  only  the  land  here  in  question,  but 
also  other  land  upon  the  creek  a  short  dis- 
tance below,  and  we  think  that  the  evidence 
shows  appellants  were  then  using,  during  tbe 
irrigating  season,  upon  the  land  below,  prac- 
tically all  of  the  water  which  naturally  flow- 
ed in  the  creek.  They  then  quitclaimed  to 
respondent  all  the  water  being  so  used  by 
them,  thus  in  effect  quitclaiming  to  respond- 
ent all  the  water  then  naturally  flowing  in 
the  creek.  Respondent  has  acquired  and 
brought  from  other  sources  into  Leader  Lake, 
out  of  which  Tallent  creek  flows,  a  consider- 
able quantity  of  water,  where  it  is  stored  for 
the  purpose  of  irrigating  lands  lying  below 
appellants'  land.  In  the  dry  season  of  the 
year,  when  water  is  needed  for  Irrigating  the 
lands  of  that  arid  region,  respondent  causes 
the  water  in  the  lake,  including  its  stored 
water  therein,  to  flow  through  the  natural 
channel  of  Tallent  creek,  to  the  Irrigated 
lands  it  serves  which  are  below  appellants' 
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land.  The  water  so  caused  to  flow  in  Tal- 
lent  creek  never  exceeds  In  quantity  at  any 
one  time  the  natural  flow  of  that  creek  In 
times  of  ordinary  high  water,  and  never 
overflows  the  well-defined  banks,  through  ap- 
pellants' land.  In  other  words,  respondent 
so  uses  the  natural  channel  of  the  creek  as  a 
way  for  conveying  Its  stored  water  to  the 
lands  it  serves. 

[1]  It  Is  conceded  that  the  appellants  have 
no  right  to  the  use  of  any  of  the  water 
brought  to  and  stored  by  respondent  In  I>ead- 
er  Lake  and  flowing  through  the  channel  of 
Tallent  creek.  It  seems  to  us  that  a  state- 
ment of  the  facts  as  above  summarized  is  a 
sufficient  answer  to  appellants'  contentions 
touching  their  right  to  the  use  of  any  of  the 
waters  flowing  in  Tallent  cn>ek,  other  than 
their  use  of  the  water  of  Beck  spring,  It  be- 
ing conceded  that  they  are  not  entitled  to 
any  of  the  stored  waters  which  respondent 
has  brought  Into  Leader  I^ake,  and  It  ap- 
pearing that  they  have  quitclaimed  their 
right  to  the  water  which  flows  in  the  creek, 
apart  from  respondent's  stored  water. 

[2]  It  is  contended  In  appellants'  behalf 
that,  since  Tallent  creek  is  a  nonnavlgable 
stream,  and  they  being  the  owners  of  the 
bed  thereof  where  it  passes  over  their  land, 
respondent  has  no  right  to  cause  its  stored 
waters  to  flow  in  the  channel  of  the  creek 
over  their  land,  and  thereby,  in  effect,  use 
the  diannel  of  the  creek  as  a  way  for  such 
water  without  acquiring  such  right  by  emi- 
nent domain  proceedings,  which  it  has  not 
done.  The  answer  to  this  contention  seems 
to  be  found  in  section  6337,  Bem.  Ck>de,  read- 
ing in  part  as  follows: 

"Any  person  may  take  any  water  which  he 
may  have  a  right  to  use  along  any  of  the  natural 
■treams  or  lakes  of  this  state,  but  not  so  as 
to  raise  the  waters  thereof  above  ordinary  high- 
water  mark.    •    •    • " 

This  is  a  statutory  recognition  of  the  nat- 
ural streams  of  the  state  as  highways  for 
the  purposes  of  conveying  water  thei'ein,  open 
to  the  free  use  of  ail  persons  for  the  convey- 
ing of  any  water  so  long  as  such  use  does 
not  "raise  the  waters  thereof  above  ordinary 
high-water  mark."  In  other  words,  the 
streams  of  the  state  are  highways  for  the 
flow  of  water  therein  to  the  extent  that  na- 
ture has  made  them  such.  This  permitted 
nse  of  the  channel  oi  Tallent  creek  we  think 
has  not  been  exceeded  by  respondent,  and 
we  may  add  that  we  think  the  evidence 
shows  this  use  by  respondent  causes  no  dam- 
age to  the  channel  of  the  creek  through  ap- 
pellants' land,  by  erosion  or  otherwise.  This 
limited  nse  of  the  natural  streams  of  the 
state  as  ways  for  the  flow  of  water  other 
than  what  naturally  flows  therein,  it  seems 
to  us,  is  not  inconsistent  with  the  ownership 
of  the  bed  of  the  stream  by  the  owner  of  ad- 
joining riparian  lands.  Our  decision  in  Mil- 
ler V.  Wheeler,  54  Wash.  429,  103  Pac.  641, 


23  L.  R.  A.  (N.  S.)  1065,  In  effect  so  holds, 
though  that  case  had  more  to  do  with  the 
use  of  the  stored  water  than  with  the  right 
to  have  it  flow  in  the  natural  stream,  through 
which  it  was  being  conveyed. 
The  Judgment  is  affirmed. 

ELLIS,   O.  J.,  and  MOUNT,  HOLCOMB, 
and  FULLERTON,  JJ.,  concur. 


(98  Wash.  614) 
Ex  parte  GILDER.    (No.  14293.) 
(Supreme  Court  of  Washington.    Oct  16,  1917.) 

IWFANTs  <S=>16  —  Delinqttbrt  CinLOBEN  — 
Commitment— Statute. 
Laws  1013,  p.  520,  S  1,  relating  to  delinquent 
children,  declares  tbat  it  shall  apply  to  all  mi- 
nor children  under  the  age  of  18  years  who  are 
delinquent  or  dependent,  and  that  a  dependent 
child  shall  mean  any  child  under  the  ago  of  18 
years.  Section  10,  providing  for  hearings  in  pro- 
ceedings against  delinquent  children,  declares 
tbat  in  no  case  shall  a  child  be  committed  beyond 
the  age  of  21  years.  The  statute  makes  no  dis- 
tinction between  male  and  female  children. 
Held,  that  a  female  child  under  18  years  might 
properly  be  committed  as  a  delinquent  child  until 
^c  should  reach  the  age  of  21  years. 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  David  W.  Hum, 
Judge. 

In  the  matter  of  the  application  of  Pearl 
Gilder  for  a  writ  of  habeas  corpus.  From 
an  order  sustaining  a  demurrer  to  the  peti- 
tion, petitioner  appeals.    Affirmed. 

Lawrence  H.  Brown,  of  Spokane,  for  ap- 
pellant. John  B.  White  and  Harry  G.  Kln- 
zel,  both  of  Spokane,  for  respondent 

MOUNT,  J.  This  appeal  Is  from  an  order 
of  the  lower  court,  sustaining  a  demurrer  to 
a  petition  for  a  writ  of  habeas  corpus.  The 
petitioner  has  appealed. 

The  facts  alleged  in  the  petition  are  sub- 
stantially as  follows:  That  on  February  19, 
1916,  the  juvenile  branch  of  the  superior 
court  of  Spokane  county  found  the  petition- 
er. Pearl  Gilder,  to  be  a  Juvenile  delinquent, 
and  ordered  her  "committed  as  a  Juvenile  de- 
linquent to  the  care  of  the  •  •  •  House 
of  the  Good  Shepherd  until  she  •  •  • 
should  reach  the  age  of  21  years,  or  until 
further  order  of  said  court" ;  that,  thereaft- 
er, and  ever  since  said  time,  the  petitioner 
has  been  wrongfully  and  unlawfully  commit- 
ted, and  is  now  conflned  In  said  House  of  the 
Good  Shepherd  under  the  control  of  the  pro- 
bation officer  of  Spokane  county ;  that  the  pe- 
titioner became  of  full  age,  to  wit,  of  the  age 
of  18  years,  on  June  8,  1917,  and  the  said 
probation  officer  and  the  House  of  the  Good 
Shepherd  refused  the  applicant  her  liberty. 

The  point  which  the  appellant  seeks  to 
make  is  that  the  juvenile  court  was  without 
authority  to  commit  her  to  the  House  of  the 
Good  Shepherd  beyond  the  age  of  18  years. 
It  is  conceded  that  the  court  had  jurisdic- 
tion of  the  person  of  the  petitioner  and  to 
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commit  her  to  the  House  of  the  Good  Shep- 
herd until  she  reached  the  age  of  18  years, 
but  It  1b  argued  that  the  act  relating  to  the 
welfare  of  dependent  and  .delinquent  chil- 
dren (chapter  160,  page  520,  Laws  of  1913; 
Rem.  Code,  g  19S7)  dues  not  apply  to  females 
over  the  age  of  18  years,  and  that  when  the 
petitioner  became  18  years  of  age,  she  was 
entitled  to  a  discharge.  This  contention  In- 
volves a  construction  of  that  act.  The  act 
provides,  at  section  1,  that  it  shall  apply  to 
all  minor  children  under  the  age  of  18  years 
who  are  delinquent  or  dependent,  and  that  a 
dependent  child  shall  mean  any  child  under 
the  age  of  18  years.  There  can  be  no  doubt 
that,  at  the  time  the  child  wqs  found  and 
adjudged  to  be  a  dependent  child,  the  court 
had  the  power  to  commit  her,  because  she 
was  under  the  age  of  18  years.  The  trial 
court  committed  her  to  the  House  of  the 
Good  Shepherd  until  she  should  reach  the 
age  of  21  years,  or  until  further  order  of 
said  court  The  act  provides,  at  section  10, 
tor  a  private  hearing  in  a  room  provided  for 
the  purpose  in  the  courthouse,  and  that,  at 
such  hearing,  the  court  shall  have  power  to 
exdude  the  general  public  from  the  room, 
and  that  the  record  of  that  hearing  might 
subsequently  be  destroyed  at  any  time  in  the 
discretion  of  the  Judge  presiding  in  said 
court  "on  or  before  the  child  shall  arrive  at 
the  age  of  21  years."  And,  after  providing 
that  the  court  may  make  an  order  with  re- 
spect to  the  care  and  custody  of  the  child 
which  in  the  Judgment  of  the  court  would 
promote  the  child's  health  and  welfare,  It 
further  provides: 

"In  no  case  shall  a  child  be  committed  beyond 
the  age  of  twenty-one  years." 

We  think  this  Is  direct  authority  for  the 
court  to  make  an  order  committing  the  child 
until  the  age  of  21  years,  which  was  done  In 
this  case.  No  distinction  is  made  between 
the  sexes.  A  male  or  a  female  child  stands 
upon  the  same  basis,  and  each  is  entitled  to 
the  same  privileges  under  the  statute.  In  the 
case  of  In  re  Lundy,  82  Wash.  148,  143  Pac. 
885,  Ann.  Gas.  1916E,  1007,  we  had  occasion 
to  consider  the  proper  construction  of  this 
same  act,  and  we  there  held  that  the  act  was 
to  be  liberally  construed  to  effect  the  benefi- 
cent purposes  thereof,  and  that  the  age  of 
delinquent  and  dependent  children,  and  not 
ttie  minority,  is  the  contrpIUng  element,  and 
we  applied  this  rule  to  a  .girl  under  18  years 
of  age  who  was  married  to  a  man  of  full 
age,  notwithstanding  another  section  of  the 
Code  which  declared  all  female  married  per- 
sons to  be  persons  of  full  age.  In  that  case, 
after  discussing  the  object  and  purposes  of 
the  act,  we  said: 

"Clearly,  tlie  age  is  the  controlling  element, 
not  the  minority." 

It  is  true  in  that  case  we  were  considering 
the  qiiestlon  whether,  upon  the  marriage  of 
a  female  under  the  age  of  IS  years,  she  be- 


came of  fall  age  by  reason  of  the  marriage, 
but  we  think  the  reasoning  applied  in  that 
case  is  applicable  here,  and  that  the  purpose 
of  the  act  was  to  give  the  court  control  of 
dependent  and  delinquent  children  under  the 
age  of  18  years  from  the  time  of  delinquency 
until  the  child  becomes  21  years  of  age,  ir- 
respective of  sex.  After  the  child  arrives  at 
the  age  of  18  years  before  the  adjudication 
of  dependency  or  delinquency,  of  course  the 
act  would  not  apply,  but  where  the  child  is 
delinquent  or  dependent  prior  to  the  age  of 
18  years,  then  we  think  it  is  clear,  from  a 
reading  of  the  whole  act,  that  the  court 
would  have  power  to  control  the  child  under 
the  act  until  it  arrived  at  the  age  of  21 
years.  We  are  satisfied,  therefore,  that  the 
trial  court  properly  sustained  the  demurrer 
to  the  petition,  and  the  Judgment  appealed 
from  is  affirmed. 

ELLIS,  C.  J.,  and  PARKER,  HOLCOMB, 
and  FULLERTON,  JJ.,  concur. 

(98  Wash.  4S5) 
PASCO  RECLAMATION  CO.  v.  FRANKLIN 
COUNTY.    (No.  13970.) 

(Supreme  Court  of  Washington.    Oct  16, 1917.) 

1.  Taxation  «=»375(2)  —  Ikbioation  CoifPA- 
NiES  — Valui  or  Peopebjt  — How  ASCER- 

TAINEO. 

The  mere  fact  that  property  of  an  irriga- 
tion company  is  so  incumbered  with  unfavora- 
ble contracts  that  it  will  pay  nothing  on  the 
investment  and  is  a  liability  does  not  preclude 
taxation  of  the  actual  physical  value  of  the 
plant   and  property. 

2.  Taxation  <g=»47(4)— Dooblb  Taxes. 

Tlie  property  of  an  irrigation  company 
whose  business  increases  the  value  of  the  land 
does  not  thereby  become  merged  with  the  land 
80  as  to  prevent  its  taxation  after  the  land 
has  been  taxed. 

Department  2.  Appeal  from  Superior 
Court,  ITranklln  County ;  Bert  Unn,  Judge. 

Action  by  the  Pasco  Reclamation  Company 
against  Franklin  County.  From  the  Judg- 
ment rendered,  plaintiff  appeals.     Affirmed. 

Drlscoll  &  Leonard,  of  Pasco,  and  Richards 
&  Fontaine,  of  North  Yakima,  for  appellant 

PARKER,  J.  The  plaintiff,  Pasco  Recla- 
mation Company,  seeks  a  Judgment  reducing 
the  assessed  valuation  of  its  pumping  plant 
and  distributing  system  as  determined  by  the 
assessor  and  board  of  equalization  of  Frank- 
lin county  In  the  year  1914,  to  the  end  that 
it  be  relieved  from  the  payment  of  taxes  com- 
puted upon  the  valuation  so  determined. 
Trial  in  the  superior  court  for  that  county 
resulted  in  a  Judgment  determining  that  the 
valuation  of  the  property  at  $100,000,  fixed 
by  the  county  authorities  for  taxation  pur- 
poses, for  the  year  1914  was  so  excessive  as 
to  evidence  arbitrary  action  on  their  part 
that  the  assessment  be  reduced  to  $35,000, 
and  that  the  county  treasurer  accept  pay- 
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ment  of  taxes  on  the  property  computed  npon 
sudi  reduced  assessed  valuation.  The  plain- 
tiff, feeling  aggrieved  by  this  judgment,  in 
that  It  Is  entitled  to  a  greater  reduction,  has 
appealed  to  this  court 

Appellant's  plant  cost  to  construct  in  the 
years  1909  and  1910  $200,000,  the  assessing 
officers  taking  this  as  the  actual  value  of  the 
plant  In  the  year  1014,  and,  having  adopted 
a  50  per-  cent  valuation  of  other  property  in 
the  county  as  the  assessed  valuation  for  that 
year,  assessed  appellant's  plant  at  $100,000. 
The  superior  court  found  that  tbe  plant  had 
depreciated  In  value  $90,000,  so  that  Its  real 
value  in  1914  was  $110,000,  and,  adopting  the 
50  per  cent  valuation  basis  as  tbe  assessing 
officers  had  in  assessing  other  property  in 
tbe  county,  adjudged  the  correct  assessed 
value  to  be  $55,000. 

It  Is  contended  in  behalf  of  appellant  that 
the  evidence  shows  that  its  plant  Is  of  only 
nominal  value,  and  tendered  payment  of  tax- 
es on  an  assessed  valuation  of  $1,000.  Tbe 
evidence  seems  to  us  to  render  it  plain  that 
tbe  plant  could  not  have  been  produced  in 
tbe  year  1914  In  its  then  condition,  making 
due  allowance  for  depreciation,  for  less  than 
$110,000.  Looking  to  its  physical  value  apart 
from  its  earning  power,  we  think  there  is 
little  room  for  arguing  that  it  was  not  tben 
actually  worth  $110,000.  A  number  of  wit- 
'  nesses  for  appellant  testified,  in  substance, 
that  tbe  plant  bad  no  value  in  1914,  or  since 
then.  This  view  of  these  witnesses,  however, 
is  based  wholly  upon  the  want  of  earning 
power  of  tbe  plant  in  the  bauds  of  appel- 
lant, and  a  want  of  a  market  for  its  sale. 
Tbe  basis  of  all  this  testimony  is  in  substance 
the  same  as  expressed  by  one  of  these  wit- 
nesses as  follow: 

"The  plant  originally  cost  $200,000,  but  at 
present  it  has  no  valuation  because  its  contrac- 
tual obligations  are  so  great  that  it  leaves  no 
possible  income.  If  it  bad  no  contractual  obli- 
gations and  were  a  going  concern  it  would  have 
a  value  nominally  equal  to  the  original  cost, 
less  depreciation." 

[1]  This  is  little  else  than  saying  that  a 
piece  of  property  is  of  only  nominal  value  be- 
cause It  la  incumbered  so  that  all  of  its  In- 
come or  earning  power  goes  to  some  one  else 
other  than  its  legal  owner.  Appellant's  ob- 
ligations consist  of  perpetual  water  service 
contracts  for  tbe  Irrigation  of  some  4,000 
acres  of  land  which  it  has  become  obligated 
as  a  public  service  corporation  to  serve  at  a 
fixed  compensation  amounting,  we  assume,  to 
less  than  sufficient  to  pay  the  cost  of  main- 
tenance of  tbe  plant  and  It  has  no  additional 
water  for  sale — in  other  words,  no  additional 
source  of  revenue.  This  may  argue  that  the 
plant  is  worth  nothing  to  appellants,  but  such 
an  argument  would  exempt  from  taxation 
vast  quantities  of  property  which  plainly 
would  not  be  entitled  to  such  exemption.  It 
Is  quite  beyond  us  to  understand  how  an  Ir- 
rifjatlnR  plant,  presumably  capable  of  irrigat- 


ing some  4,000  acres  of  arid  bind,  can  be  said 
t"  be  of  only  nominal  value  because  of  the 
fact  that  its  owner  has  such  obligations 
which  are,  in  effect.  Incumbrances  upon  the 
plant  as  to  render  Its  operation  unprofitable. 

[2]  It  is  argued  that  tbe  value  of  this  plant 
la  merged  in  the  value  of  tbe  land  it  serves, 
and  that  by  the  Increased  value  of  the  land 
so  caused  the  county  is  in  effect  assessing  and 
taxing  such  value  when  it  assesses  and  taxes 
tbe  land.  There  Is  a  sense  in  which  this  is 
probably  true,  but  substantially  the  same 
thing  occurs  when  a  railroad  comes  Into  and 
becomes  the  principal  factor  in  developing  a 
new  country;  yet  we  never  have  heard  of  a 
railroad  escaping  taxation,  or  even  of  its 
having  Its  ta.\es  reduced,  because  of  the  fact 
that  tbe  value  it  contributed  to  the  lands  In 
its  neighborhood  was  being  taxed  in  tbe  tax- 
ing of  the  land.  It  may  be  said  that  the  land 
and  Its  value  are  here  more  intimately  relat- 
ed to  appellant's  plant  than  land  which  Is 
enhanced  in  value  by  its  accessibility  to  a 
railroad  under  the  conditions  suggested,  but 
It  is  not  to  be  lost  sight  of  that  the  title  to 
this  plant  Is  in  appellant,  and  not  in  the 
owners  of  the  land  it  serves.  It  Is,  In  otber 
words,  a  separate  ownership  from  the  owner- 
ship of  the  land.  It  is  unlike  a  mere  water 
right  in  connection  with  land  furnished  by 
the  power  of  nature,  to  wit,  gravity. 

It  may  be  that  there  is  here  produced  gome 
Inequality  and  injustice,  and  possibly  some- 
thing that  approaches  duplicate  or  douMe 
taxation,  but  we  fail  to  see  that  there  is  any- 
thing more  than  that  Inevitable  inequality 
that  attends  more  or  less  all  taxation  of  pr<^ 
erty.  As  well  said  by  Judge  Cooley  In  bis 
work  on  Taxation,  voL  1  (3d  Bd.),  at  page 

sak): 

"It  cannot  be  too  distinctly  borne  in  mind  that 
any  possible  system  of  tax  legislation  must  in- 
evitably produce  unequal  and  unjust  results  in 
individual  instances ;  and  if  inequality  in  result 
must  defeat  the  general  law,  tben  taxation  be- 
comes impossible. 

We  cannot  see  our  way  dear  to  disturb 
the  judgment  of  the  trial  conrt  It  Is  there- 
fore affirmed. 

ELLIS,  C.  J.,  and  HOLCOMB,  ETLLER- 
TON,  and  MOUNT,  JJ.,  concur. 

(»8  Wash.  «2) 

BROWN  v.  DAVIS  et  al.    (No.  13840.) 

(Supreme  Court  of  Washington.    Oct  13,  1917.) 

1.  Husband  and  Wife  €=>266— C!onvetaho- 
ES— Sbpabate  Pbopebty. 
Where  a  husband,  after  marriage,  conveyed 
to  his  wife  {and  acquired  by  him  before  mar- 
riage, and  she  reconveyed  it  to  him,  the  land, 
which  originally  was  his  separate  property, 
again  became  his  separate  property,  under  Rem. 
Code  1915,  §  8766,  declaring  that  every  deed 
from  husband  to  wife  or  from  wife  to  husband 
shall  operate  to  divest  tbe  real  estate  from  any 
or  every  claim  or  demand  as  community  prop- 
erty, and  shall  vest  It  in  the  grantee  as  separate 
property. 
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2    WiTNEBSM    <e=3l40<10)    —    COHFETKHOT    — 
fiVSBAND   AND    WlFE. 

Under  Rem.  Code  1015,  |  1211,  providins 
that,  in  an  action  or  proceeding  where  a  party 
aues  or  defends  as  executor,  administrator,  or 
legal  representative  of  any  deceased  person, 
then  a  party  in  interest  or  to  the  record  shall 
not  bo  allowed  to  testify  in  bis  own  behalf  as 
to  any  transaction  had  by  him  with,  or  any 
statement  made  to  him  by,  any  such  deceased 
person,  bnt  that  the  exclusion  shall  not  apply 
to  parties  to  the  record  who  sue  or  defend  in 
a  representative  or  fiduciary  capacity,  and  who 
have  no  other  or  further  interest  in  the  action, 
the  widow  of  decedent,  who  in  an  action  bronght 
by  decedent's  sister  to  quiet  title  to  land  con- 
veyed by  him  to  her,  though  defending  in  a 
fiduciary  capacity,  was  incompetent  to  testify 
as  to  her  jjurpose  in  reconveying  to  decedent 
the  land  which  was  originally  his  separate  prop- 
erty, where  the  widow  was  claiming  the  commu- 
nity interest  in  one-half  of  the  land. 
8.  Hdsband  and  Wife  <S=3232(3)— Commtjni- 

TT  Pb«pebtt— Evidence. 
In  an  action  by  grantee  of  decedent  to  quiet 
title  to  land,  which  he  conveyed  without  his 
wife  joining  in  the  conveyance,  evidence  held 
to  show  that  the  land  was  decedent's  separate 
property. 
4.  Trusts  ^=»30%(2)— Creation— Mode. 

Where  decedent,  shortly  before  his  death, 
conveyed  land  to  his  sister  for  an  express  con- 
sideration, love  and  oCfection,  and  care  and 
assistance  to  be  given  deceased's  child,  and  the 
sister  became  guardian  of  the  child,  her  title 
to  the  land  is  absolute;  it  being  obvious  that 
deceased  intended  to  convey  absolute  title  to 
aid  his  sister  in  her  efforts  to  watch  over  the 
child  ond  make  such  suitable  provisions  as  the 
property  justified. 

Department  2.  Appeal  from  Superior 
Court,  Franklin  County ;  Bert  Linn,  Judge. 

Action  by  Jennie  Brown  against  I.etta  J. 
Davis  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    AtUrmed. 

Chas.  W.  Johnson,  of  Pasco,  for  appellants. 
Moulton  &  Jeffrey,  of  Kennewlck,  for  re- 
spondent 

MOUNT,  J.  This  appeal  Is  from  a  Judg- 
ment of  the  lower  court,  quieting  title  In  the 
respondent  to  lot  8,  block  14,  Northern  Pa- 
cific Railroad  Company's  plat  of  Pasco.  Tbe 
defendants  have  appealed. 

The  facts  are  as  follows: 

The  respondent  Is  the  sister  of  Walter  M. 
Davis,  deceased.  The  appellant  Letta  J.  Da- 
vis was  the  wife,  ari'I  Pauline  Davis  the  mi- 
nor child,  of  Walter  M.  Davis,  deceased. 
Appellant  H.  W.  Hull  Is  the  administrator  of 
the  estate  of  the  deceased.  Walter  M.  Da- 
vis acquired  the  lot  above  described  on  May 
11,  1910.  He  was  married  to  Letta  J.  Da- 
vis on  July  11,  1911.  On  July  15.  1914,  he 
conveyed  the  property  to  Ws  wife,  and  on  the 
next  day  she  reconveyed  the  property  to  her 
husband.  In  the  summer  of  1914  Mr.  Davis 
became  seriously  HI,  and  was  taken  to  the 
hospital  at  Tacoma  as  an  employ^  of  the 
Northern  Pacific  Railway  Company,  suffer- 
ing from  what  developed  to  be  pulmonary 
tuberculosis.  While  In  the  hospital  at  Ta- 
coma, on  the  2d  day  of  September,  1914,  Mr. 
Davis  executed  a  deed  to  the  lot  In  question 


to  bis  sister,  the  respondent  Mrs.  Davis  did 
not  sign  the  deed.  This  deed  recited  the  con- 
.  slderatlon  as  follows: 

"  •  •  *  In  consideration  of  $10  and  love 
and  affection  and  care  and  assistance  to  be  giv- 
en my  child  Pauline  Davis.    •    *    *  » 

The  deed  was  delivered  and  the  money 
consideration  paid  at  that  time.  On  the 
same  day  Mr.  Davis  executed  a  will  by  whldi 
be  left  the  rest  of  his  property  to  bis  wife 
and  child.  The  will  contained  this  recita- 
tion: 

"I  have  disposed  of  lot  6,  block  14,  Northern 
Pacific  Railroad  Company's  plat  of  Pasco,  by 
deed  this  day;  same  being  my  separate  prop- 
erty." 

Shortly  after  this  deed  and  will  were  exe- 
cuted, Mr.  Davis  was  taken  to  Denver,  Colo., 
where  he  died  on  or  about  the  24th  day  of 
October,  1914.  Thereafter  the  will  was  ad- 
mitted to  probate  In  the  state  of  Colorado. 
Respondent  was  appointed  guardian  of  the 
child.  Afterwards  an  administrator  was  ap- 
pointed in  this  state,  and  Mrs.  Davis  and  the 
administrator  claimed  this  property  as  a 
part  of  the  estate.  Thereafter  this  action 
was  brought  to  quiet  title  In  the  respondent 

[1]  It  is  argued  by  the  appellants  that  be- 
cause the  deed  from  Walter  M.  Davis  to  the 
respondent  was  not  signed  by  Letta  J.  Da- 
vis, it  was  void,  because  the  property  was 
community  property.  It  Is  apparent  from 
the  statement  above  made  that  this  property 
was  the  separate  property  of  the  grantor.  It 
was  acquired  by  him  before  marriage  to  the 
appellant  Letta  J.  Davis.  After  marriage  It 
was  conveyed  to  her,  and  on  the  next  day 
she  conveyed  the  property  back  to  him.  The 
statute  (section  8766,  Rem.  Code)  provides 
that  every  deed  made  from  husband  to  wife, 
or  from  wife  to  husband,  shall  operate  to  di- 
vest the  real  estate  therein  recited  from  any 
or  every  claim  or  demand  as  community 
property,  and  shall  vest  the  same  in  the 
grantee  as  separate  property.  In  Shorett  ▼. 
Slguor,  58  Wash.  80,  107  Pac.  1033,  in  re- 
ferring to  this  statute,  we  said: 

"The  legal  effect  of  a  deed  from  one  member 
of  a  marital  community  to  the  other  is  to  con- 
vey the  community  property  and  title  to  the 
spouse  who  is  the  vendee,  so  that  it  becomes, 
or  is  converted  into,  his  or  her  separate  prop- 
erty, in  which  the  community  as  such  ceases  to 
have  any  further  title  or  interest." 

So  that  aside  from  the  fact  that  the  prop- 
erty was  acquired  before  marriage,  which 
made  it  separate  property,  the  e&ect  of  the 
deed  from  his  wife  to  Mr.  Davis  made  the 
property  his  separate  property,  and  it  was 
therefore  uimecessary  for  his  wife  to  join  In 
the  deed. 

[2]  At  the  trial  the  appellants  sought  to 
prove  by  Mrs.  Davis  that  the  conveyance 
from  her  to  her  husband  was  without  con- 
sideration, was  executed  for  business  pur- 
poses, and  was  not  Intended  to  cliange  the 
estate  from  community  to  separate  proper- 
ty.   The  court  excluded  this  evidence.     The 
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appellants  insist  that  this  was  error.  The 
statute  (section  1211,  Rem.  Code)  proTides 
that,  in  an  action  or  proceeding  where  a 
party  sues  or  defends  as  executor,  adminis- 
trator, or  legal  representative  of  any  deceas- 
ed person,  or  as  deriving  right  or  title  by, 
through,  or  from  any  deceased  person,  etc., 
then  a  party  in  Interest  or  to  the  record 
shall  not  be  admitted  to  testify  In  his  own  be- 
half as  to  any  transaction  had  by  him  with, 
or  any  statement  made  to  him  by,  any  such 
deceased  person: 

"Provided,  further,  that'  tbia  exclusion  shall 
Dot  apply  to  parties  of  record  who  sue  or  de- 
fend in  a  representative  or  fiduciar^r  capacity, 
and  who  have  no  other  or  further  interest  in 
the  action." 

In  tills  case  Mrs.  Davis,  while  defending 
In  a  fiduciary  capacity,  has  a  further  inter- 
est. She  is  claiming  a  one-half  interest  in 
the  property  as  community  property  of  her- 
self and  her  deceased  husband.  It  is  clear, 
therefore,  under  the  statute,  that  she  was 
not  competent  to  testify. 

[3]  Appellants  further  contend  that  there 
Is  sufficient  in  the  record  to  show  that  the 
property  was  community  property  because  a 
Mr.  Brown,  the  husband  of  the  respondent, 
testified  as  follows  concerning  a  conver^'- 
tion  which  occurred  between  Mig.  Brown, 
Walter  M.  Davis,  and  the  attbfney  who  pre- 
pared the  deed:  ,y 

"A.  He  [the  attom^rl'told  us  how  the  prop- 
erty was  going  and  tfiat  Mrs.  Brown  objected  to 
it.  Q.  What  featVire  did  she  object  to?  A.  She 
had  no  right  ^  the  property  that  they  had  both 
worked  for.  q.  Did  she  so  express  herself? 
A.  Yes,  s.ir.  Q.  When  you  say  the  'property 
they  had, 'both  worked  for,'  whom  do  you  mean? 
A.  The/'property  accumulated  after  their  mar- 
riage./ Q.  Whose  marriage?  A.  Mr.  Davis  and 
Letta  Davis." 

Us  lot  was  not  the  only  real  estate  pos- 
^ssed  by  the  deceased  and  his  wife,  and  this 
Avitness  clearly  did  not  refer  to  the  property 
in  question  here  because  he  says  that  he  re- 
ferred to  the  property  accumulated  after 
their  marriage.  There  Is  no  evidence  In  this 
record  which  Indicates  that  this  property 
was  not  the  separate  property  of  Mr.  Davis. 
All  the  evidence  shows  that  It  was  his  sepa- 
rate property. 

[4]  It  is  next  argued  that  the  property  In- 
volved In  this  action  is  held  in  trust  for  the 
minor,  Pauline  Davis.  If  this  point  may  be 
conceded.  It  does  not  follow  that  the  Judg- 
ment quieting  title  in  the  respondent  was 
erroneous.  The  consideration  for  the  convey- 
ance to  the  respondent  was: 

"Ten  dollars  and  love  and  affection  and  care 
and  assistance  to  be  given  my  child  Pauline 
Davis." 

We  have  no  doubt  that  It  was  the  Inten- 
tion of  the  grantor  to  convey  the  property  to 
his  sister,  the  respondent,  to  be  dealt  with 
as  her  own  property,  and  that  the  proceeds 
thereof,  or  at  least  a  i)ortion  of  the  same, 
would  be  devoted  by  his  sister  to  the  care  of 
his  child  as  she  deemed  necessary.    There  is 


no  evidence  in  this  record  which  even  tends 
to  show  that  she  has  refused  to  give  care  and 
assistance  to  the  child.  In  fact,  the  record 
shows  that  upon  the  death  of  Mr.  Davis  the 
respondent  at  once  applied  to  be,  and  was, 
appointed  the  legal  guardian  of  the  child, 
and  it  is  not  even  claimed,  as  we  read  the 
record,  that  she  has  refused  to  give  care 
and  assistance  to  the  child.  The  record 
shows,  without  dispute,  that  Mr.  Davis,  when 
he  made  his  will,  and  when  be  made  this 
deed,  was  in  bis  normal  mental  condition; 
that  he  consulted  an  attorney,  who  prepared 
the  deed  and  will  as  desired  by  him;  and 
that  he  intended  this  deed  to  convey  to  the 
respondent  the  absolute  title  to  this  lot,  that 
she  might  be  aided  thereby  in  her  efforts  to 
watch  over  the  child  and  make  such  suitable 
provision  for  it  as  the  property  Justified  and 
as  she  was  able  to  do. 

We  find  no  error  In  the  record,  and  the 
judgment  appealed  from  is  therefore  af- 
firmed. 

ELLIS,  0.  J.,  and  PARKER,  HOLCOMB, 
and  FULLEBTON,  JJ.,  concur. 


(9S  Wash.  416) 

BIC5E  et  ux.  v.  BROWN  et  al.     (No.  13851.) 
(Supreme  Court  of  Washington.    Oct.  11,  1917.) 

1.  Dbains  «=>17.—  Drainaqk  Districts  — 
Torts  of  Officeks— Liabilitt. 

If  drainage  district  officers  commit  acts  not 
warranted  by  grant  of  easement  under  which 
they  entered  upon  the  land,  their  acts  are  a 
personal  tort  so  far  as  in  excess  of  their  au- 
thority. 

2.  Drains  ®=»45— Right  of  Wat— Constbuc- 
TiON  of  Grant. 

A  deed  giving  the  right  to  clear  out,  straight* 
en,  deepen,  and  widen,  and  maintain  as  a  drain- 
age ditch  a  certain  creek,  reserving  to  the  gran- 
tors the  right  to  occupy,  use,  and  cultivate  the 
right  of  way  so  far  as  not  occupied  by  the  ditch, 
and  confining  the  rights  of  the  grantees  to  the 
space  actually  and  necessarily  used  and  occu- 
pied, with  the  right  of  ingress  thereto  and  egress 
therefrom,  does  not  give  the  right  to  pile  logs  on 
the  bank  to  su(!h  an  extent  as  to  hamper  the 
owner's  use  of  approximately  five  acres  of  land. 

3.  Deeds  ®=»141 — Construction. 

The  rule  that  deeds  are  to  be  most  strongly 
construed  against  the  grantor  does  not  destroy 
an  express  reservation. 

4.  Easements  ®=»71— Ezcessivs  ITsb— Meas- 
XTBE  OF  Damages. 

Where  a  grant  of  an  easement  gave  no  right 
to  pile  logs  on  the  land,  that  the  grantor  au- 
thorized the  grantees  to  leave  certain  cedar  logs 
upon  the  land  did  not  warrant  instruction  that, 
if  the  timber  placed  on  the  higher  land  became 
more  valuable  to  the  grantor,  such  fact  should 
be  considered  in  estimating  the  damages;  such 
permission  being  available  only  in  mitigation  of 
damages  to  the  extent  of  the  damage  resulting 
from  leaving  such  logs. 

5.  Trial    «=>251(3) — Instbuctions— Matters 
Not  in  Isstte. 

Where  the  grantees  of  an  easement  did  not 
plead  the  grantor's  permission  to  pile  logs  along 
the  right  of  way,  an  instruction  based  upon  such 
permission  was  unwarranted. 
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6.  Appeai.  and   Ehhor   «=3231  (9)— Scope  or 
Review— Preservation  of  Exceptions. 

The  Riving  of  iDstructions  not  warranted  by 
the  evidence  is  not  a  ground  for  reversal,  when 
not  objected  to  upon  that  ground. 

7.  Dkainb  i@=>45— Right  of  Way— Extent  of 
RioHT— Neckssary  Destruction. 

Where  an  oasement  was  granted  to  construct 
a  drainage  ditch  by  widening  and  deepening  a 
natural  channel,  If  it  was  necessary  to  accom- 
plish the  work  to  destroy  a  bridge  over  the  chan- 
nel, the  deed  contemplated  such  destruction. 

8.  Husband  and  Wife  <g=>214— Wife's  Lia- 
bility FOB  Husband's  Torts. 

Wliere  a  husbjind  acting  as  a  member  of  the 
drainage  board  committed  a  tort  by  piling  logs 
uiion  the  right  of  way,  not  authorized  by  the 
grant  of  casement,  his  wife  was  not  liable. 

9.  Husband  and  Wife  <3=»268(0)— Communi- 
ty Debts— Husband's  Torts. 

'    _ 'udgment  for  a  husband's  personal  and  in- 
dividu.<)  tort  as  an  officer  of  a  drainage  district, 
.  not  don^  in  behalf  of  the  community,  does  not 
bind  the  c«.^munity  property. 

Department  V  Appeal  from  Superior 
Court,  Whatcom  Otinty;  William  H.  Pem- 
berton.  Judge. 

Action  by  George  Bice  and  wife  against 
Jntnee  Brown  and  others.  J'udgment  lor  de- 
fen'dants,  and  plaintiffs  appeal.  Reversed 
and  remanded. 


Blxby  &  Nightingale,  of  Bellingham,  for 
appellants.  Sather  &  Livesey,  of  Bellingham, 
for  respondents. 

ELLIS,  C.  J.  This  is  an  action  in  trespass 
to  recover  damages  for  dei»osltlng  upon  plaln- 
tUTs'  land  a  large  quantity  of  logs,  stumps, 
and  df^bris,  and  for  the  destruction  of  a 
bridge  across  California  creek.  In  Whatcom 
county,  which  bridge  gave  access  from  one 
part  of  plaintiffs'  land  to  another. 

The  facts  are  these :  Plaintiffs  are  husband 
and  wife  an'd  are  the  owners  of  80  acres  of 
land  crossed  by  California  creek,  a  strenin 
varying  in  width  from  25  to  40  feet,  which 
flows  into  the  sea.  In  1014,  drainage  im- 
provement district  No.  7  of  Whatcom  county 
was  organized  for  the  drainage  of  lands  in 
the  vicinity  of  this  creelc  above  plalntilTs* 
land.  The  scheme  adopted  contemplated  the 
construction  of  ditches  to  drain  the  lands  of 
the  Vllstrlot,  which  ditches  were  to  be  dis- 
charged Into  the  creek,  the  creek  itself  being 
used  as  the  trunk  ditch.  Though  the  record 
does  not  make  it  entirely  clear,  it  seems  to  be 
conceded  that  plaintiffs'  land  lies  outside  the 
district,  and  between  it  and  the  mouth  of  the 
stream.  The  stream  flows  through  timbered 
lands,  and  a  large  quantity  of  logs,  fallen 
tlml>er,  and  snags  ha'd  floated  down  and  ac- 
cumulated In  Its  lied  where  it  crosses  plain- 
tiffs' land.  To  carry  out  the  drainage  scheme 
it  was  necessary  to  clear  this  creek  of  ob- 
structions In  order  to  secure  a  free  flow  of 
the  waters  collected  from  the  district.  For 
that  purpose  the  county,  acting  for  the  dis- 
trict, secured  from  plaintiffs  on  December 
81,  1914,  a  deed  of  easement  which,  so  far 
as  here  material,  is  as  follows : 


"The  grantors,  George  Bice  and  Ora  Bice,  his 
wife,  for  anrl  in  consideration  of  the  sum  of  one 
dollar  and  other  valcahle  consiileratlon  in  liand 
paid,  for  lands  both  taken  and  damaged,  and  the 
receipt  of  which  is  hereby  acknowledged,  do 
hereby  grunt,  bargain,  sell,  and  convey  onto 
Whatcom  county,  a  municipal  corporation  and 
one  of  the  legal  subdivisions  of  the  state  of 
Washington,  for  the  use  anrl  benefit  of  that  cer- 
tain drainage  district  known  as  drainage  im- 
provement district  No.  Seven  of  Whatcom  coun- 
ty, Washington,  the  following  described  real  es- 
tate situated  lii  said  Whatcom  county.  Wash- 
ington, and  within  said  drainage  district  as 
follows,  to  wit :  The  right  to  clear  out.  straight- 
en, deepen  and  widen,  and  to  maintain  as  a 
drainage  ditch  California  creek,  across  the  west 
half  of  the  northwest  quarter  of  section  27, 
township  40  north,  range  1  east,  W.  M. 

"This  conveyance  is  made  for  the  purpose  of 
vesting  in  the  grantee  a  certain  right  of  way  for 
the  drainage  ditch  for  said  drainage  improve- 
ment district  No.  Seven,  TV'hatcom  eount.v, 
Washington,  and  the  right  is  hereby  granted  to 
go  over  and  across  any  and  all  lands  of  the 
grantor  into  and  upon  the  said  right  of  way  for 
the  purpose  of  construction,  maintaining,  and 
operating  said  drainage  ditch;  but  the' right  is 
hereby  reserved  to  the  grantors  and  to  tbeir  ex- 
ecutors, administrators,  aod  heirs  at  law  to  oc- 
cupy and  use  and  cultivate  the  land  within  said 
right  of  way,  in  so  far  as  the  same  shall  not 
be  occupied  by  said  ditch,  its  banks,  or  em- 
bankments, and  in  such  manner  only  as  will  not 
,  '-taferfere  with  the  free  flow  of  water  through 
'or    saftf..  ditch,  or  weaken  or  impair  said  cmbink- 


ments. 

"Should  the'r/gjit  of  way  cease  to  be  used  for 
the  purpose  hereiri\j;rante<l,  then,  and  in  that 
event  only,  title  tlierela  shall  revert  to  the  gran- 
tors herein,  their  succcssdras,  executors,  adminis- 
trators, and  heirs  at  law."   -^.^ 

Defendants  James  Brown  and  Miles  Par- 
ish, two  of  the  supen'isors  of  the  drainage 
district,  early  in  July,  1915,  un'deriook  the 
work  of  clearing  out  the  creek  acrosi,  plain- 
tiffs' land  by  day  labor,  employing  a  ere*-  of 
Ave  or  six  men  and  a  donkey  engine.     The  pB 
employed  was  to  attach  a  lead  block  to' 
tree  or  stump  and  with  a  cable,  by  means 
of  the  engine,  drag  the  logs,  stumps,  and 
other  debris  up  to  the  lead  block,  clearing 
the  stream  both  up  and  down  from  each  sudi 
location  as  far  as  the  cable  would  reach.   The 
engine  was  moved  'down  stream  from  time  to 
time,  and  the  operation  repeated.     The  logs, 
stumps,  and  debris  were  left  in  fan-shaped 
groui)8  or  piles  on  plaintiffs'  land  Just  as  they 
were  drawn  up  and  released  from  the  cable- 
Three  large  heaps  were  thus  created,  on  the 
north  side  and  eight  on  the  south  side  of  the 
stream,  all  of  them  on  plaintiffs'  laiid  and 
each,  as  the  evidence  shows,  covering  an  area 
of  approximately  half  an  acre..  These  heaps 
extended  from  the  banks  to  a  distance  of  100 
to  125  feet  on  either  side  of  the  stream.    At 
about  the  time  the  work  was  commenced 
plaintiff  George  Bice  notlfled  Brown  and  Par- 
ish, the  county  engineer,  and  also  the  attor- 
neys for  the  district  that  he  would  not  allow 
the  heaps  of  logs  and  debris  to  be  left  uiiou 
his  land,  and  demanded  that  they  be  remove<l 
'or  burned.     Brown  and   Parish  after  some 
temporizing  refused  to  remove  the  logs  and 
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<lc'bris,  claiming  the  right  under  the  deed  to 
lenve  the  piles  on  the  land. 

It  Is  alleged  in  the  complaint  that  defend- 
ants, as  superrlaors  of  the  district,  received 
compensation  for  their  work  to  the  benefit 
of  their  respective  marriage  communities;' 
that- their  acts  were  tortious  and  were  com- 
mitted for  the  benefit  of  their  respective  com- 
munity lands  within  tlie  drainage  district, 
and  Judgment  was  asked  for  damages  in  the 
sum  of  $800;  $700  being  for  the  estimated 
cost  of  removing  the  logs  and  debris  an'd 
$100  for  the  replacing  of  the  bridge  destroyed 
in  the  work.  Defendants  answered  denying 
the  trespass,  and  alleging  as  afflrmatlve  de- 
fenses: (1)  That  they  committed  the  acts 
complained  of  In  their  capacity  as  supervis- 
ors of  the  drainage  district,  hence  were  not 
liable  personally ;  and  (2)  that  the  de€!d  gave 
them  authority  as  officers  of  the  district  to 
do  the  acts  complained  of.  The  reply  denied 
that  defendants  were  acting  within  the  scope 
of  their  authority  as  stjpervisors  or  within 
the  authority  conferred  by  the  deed.  The 
Jury  returned  a  verdict  for  defendantis.  Mo- 
tion for  new  trial  was  mn'de  and  overruled. 
Judgment  was  entered  in  favor  of  defendants 
and  against  plaintiffs  for  costs.  Plaintiffs 
appeal. 

[1]  The  court,  by  instruction,  took  the  first 
affirmative  defense  from  the  Jury.  So  tar  as 
the  record  shows,  no  exception  was  taken  to 
this  instruction.  In  any  event,  we  think  it 
correct.  If  the  acts  complained  of  were  not 
authorized  by  appellants'  deed  to  the  county 
they  clearly  constituted  a  trespass  and  were 
in  e.xcess  of  the  authority  of  respondents  as 
supervisors  off  the  district.  They  constituted 
a  personal  tort  of  respondents  for  which 
they  would  be  liable. 

[J]  The  dominant  question  is  that  present- 
ed by  respondents'  second  affirmative  defense. 
Did  the  deed  give  respondents  authority,  as 
officers  of  the  district,  to  do  the  acts  com- 
plalnted  of}  Upon  this  point  appellants  re- 
quested an  instruction  as  follows: 

"Upon  the  question  of  this  second  affirmative 
defense  the  court  instructs  you  that  the  same  is 
not  a  defense  to  this  action;  that  8aii]  ri)!ht  of 
way  deed  !;lves  said  district  and  its  officers  the 
right  to  clear  out  the  be<I  and  banks  of  said 
creek  and  to  remove  therefrom  loRs.  fallen  tim- 
ber, stumps,  and  other  debris  which  may  ob- 
struct the  flow  of  watnr  therein,  anfl  also  (dves 
the  rijiht  to  said  district  and  its  officers  to  use 
the  banks  of  said  creek  to  an  extent  which  is 
necessary  for  the  temporary  purpose  of  clearing 
out  said  creek,  and  under  and  by  virtue  of  said 
deed  said  defendants  had  the  riRht  to  temporarily 
deposit  such  debris  upon  so  much  of  the  bonks 
of  said  creek  as  was  actually  necessary  for  the 
purpose  of  cnrrying  off.  cutting  up,  burning,  or 
otherwise  removing  such  debris;  but  said  deed 
iloes  not  confer  any  right  upon  said  drainage 
district  or  its  officers,  or  upon  these  defendants, 
to  haul  out  said  debris  beyond  such  narrow  strip 
.18  was  actually  neces-sary  for  the  purpose  above 
stated,  nor  to  leave  the  same  upon  any  part  of 
vaid  land  of  plaintifTs  or  the  banks  of  said  crerk, 
except  for  such  temporary  purpose,  and  for  such 
reasonable  time  as  would  have  enabled  said  de- 
fendants to  bum  up  or  remove  same.  You  will 
therefore  not  consider  said  deed  as  in  any  man- 


ner exonerating  defendants  from  liability  in  this 
action." 

The  refusal  of  tlie  court  so  to  instruct  is 
as^gned  as  error.  The  assignment  is  well 
taken.  The  second  i>amgraph  of  the  deed 
above  quoted  gives  in  general  terms  ''the 
right  to  (dear  out,  straighten,  deepen  and 
widen,  and  maintain  as  a  drainage  ditch  Cal- 
ifornia creek"  across  the  land.  The  third 
paragraph,  after  granting  a  right  of  access 
across  any  and  all  lands  of  grantors,  for  the 
purpose  of  maintaining  and  operating  the 
stream  as  a  drainage  ditch,  expressly  re- 
serves the  right  to  the  grantors — 
"  *  *  *  to  occupy  and  use  and  cultivate  the 
land  within  said  right  of  way  in  so  far  as  the 
same  shall  not  be  occupied  by  said  ditch,  its 
banks,  or  embankments,  and  in  such  manner 
only  as  will  not  interfere  with  the  free  flow  of 
water  through  said  ditch,  or  weaken  or  impair 
said  embankments." 

This  reservatim)  Is  wholly  inconsistent 
with  any  right  in  the  drainage  district  to  use 
appellants'  land  or. any  part  of  it  as  a  per- 
manent place  of  deposit  for  logs,  brush, 
stumps,  and  debris  taken  from  the  creek.  It 
contemplates  the  use  of  no  more  of  appellants' 
land  than  is  necessary  for  proper  embank- 
ments essential  to  the  maintenance  of  the 
creek  as  a  drainage  ditch.  This  view  Is  fur- 
ther emphasized  by  the  last  sentence  of  the 
deed  alxjve  quoted  as  follows :  ' 

"The  rights  of  the  grantees  herein  are  cot\- 
flned  to  the  space  actually  and  necessarily  used 
and  occupied,  with  the  right  of  ingress  thereto 
and  egress  therefrom." 

[3]  Appellants  Invoke  the  familiar  rule 
that  deeds  are  to  be  most  strongly  construed 
against  the  grantor.  That  rule,  however,  is 
merely  a  rule  of  construction,  and  where,  aa 
here^  the  deed  contains  an  express  reserva- 
tion inconsistent  with  the  right  claimed,  that 
rale  of  construction  cannot  be  invoked  to  ex- 
tend the  general  words'  of  grant  so  aa  to  de- 
stroy or  render  nugatory  the  express  reserva- 
tion. 

The  court,  construing  the  deed  as  confer- 
ring the  right  permanently  to  deposit  the 
logs  and  debris  upon  appellants'  land  if  no 
more  land  was  occupied  than  was  necessary 
for  the  purpose,  instructed  upon  the  theory 
that  the  action  was  one  for  negligence,  and 
'to  the  effect  that  If  the  Jury  found  that  the 
I  work  was  performed  in  a  reosonably  care- 
I  ful  and  prudent  manner  there  could  be  no 
(recovery  even  though  plaintiffs  were  dam- 
I  aged.    The  giving  of  this  instruction  is  also 
assigned  as  error.    This  assignment  presents 
in  another  form  the  same  question  as  that 
Just  dl8cus.sed.     The  Issue  was  not  as  to  a 
negligent    exercise    of    rights    conferred    by 
the  deed,   but  as  to  a   wanton  exercise  of 
rights  not  conferred.    We  are  dear  that  the 
deed   must  be  construed   as   conferring  no 
right  to  permanently  use  more  of  the  land 
than  was  necessary  for  retaining  embank- 
I  ments.    It  gave  no  right  to  permanently  de- 
posit logs  and  debris  upon  the  land.     The 
reservation  negatives  any  such  implicatiou. 
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Such  an  Implication  cannot  be  Indulsed  un- 
less not  to  indulge  it  would  defeat  the  grant, 
which  Is  not  the  case  here.  Such  right  was 
not  essential  to  the  full  enjoyment  of  the 
easement.  The  CTidence  shows  without  con- 
tradiction not  only  that  it  was  perfectly 
feasible  to  pile  and  bum  the  d4bris,  but  that 
that  course  was  followed  in  clearing  the 
upper  reaches  of  the  stream  above  appel- 
lants' land.  In  view  of  the  reservation  In  the 
deed,  the  only  use  of  appellants'  land,  other 
than  that  of  access  to  the  stream,  reasonably 
implied  In  the  grant,  was  the  right  of  tem- 
porary use  for  piling  and  burning  or  other- 
wise removing  the  logs,  stumps,  and  debris. 
The  Instruction  complained  of  was  erroneous. 

[4]  There  was  some  evidence  that  appel- 
lant George  Bice,  while  the  work  was  tn 
progress,  expressed  to  some  of  the  workmen 
satisfaction  with  the  manner  in  which  it  was 
being  done.  He  denied  this,  but  admitted 
that  he  authorized  them  to  leave  any  cedar 
logs  fit  for  shingle  bolts  upon  the  land. 
Touching  this  evidence  the  court  Instructed 
to  the  effect  that  If  the  timber  removed  and 
placed  upon  higher  land  became  more  valu- 
able to  appellants  that  fact  should  be  con- 
sidered In  estimating  the  damage,  if  the  Jury 
found  that  they  were  damaged.  This  Instruc- 
tion was  erroneous.  There  was  no  evidence 
that  any  of  the  logs,  save  a  very  few  cedar 
logs,  were  of  any  value.  As  to  the  cedar  logs, 
the  mere  fact  that  appellant  gave  permission 
to  leave  them  upon  his  land  should  have  been 
considered  in  mitigation  of  damages  only  to 
the  extent  of  the  damage  resulting  from  leav- 
ing such  cedar  logs.  Their  value  to  appel- 
lant was  wholly  Inunaterial.  There  was  no 
evidence  of  any  agreement  that  the  cedar 
logs  should  be  taken  in  payment  for  a  viola- 
tion of  the  terms  of  the  deed. 

(f ,  6]  Touching  this  evidence  the  court  fur- 
ther instructed  to  the'  effect  that  if  the  logs 
taken  from  the  creek  were  deposited  at 
places  known  to  appellants,  and  appellants 
agreed  thereto,  they  would  not  be  entitled  to 
damages  as  a  result  of  the  logs  being  so 
placed.  Respondents  In  their  answer  did  not 
plead  an  oral  agreement  that  the  logs  and  de- 
bris might  be  permanently  deposited  on  the 
land,  nor  did  they  plead  any  such  consent 
as  an  est(q;>pel  to  da<m  damages.  In  the  ab- 
sence of  such  pleading  it  is  obvious  that  this 
evidence  and  tbe  Instruction  addressed  there- 
to were  outside  the  issues.  But  Inasmuch  as 
the  reception  of  this  evidence  was  not  object- 
ed to  upon  that  ground,  we  cannot  say  that 
the  court  erred  in  giving  this  instruction. 

[7]  Appellants  complain  of  an  instruction 
to  the  effect  that  if  the  jui7  found  from  the 
evidence  that  it  was  reasonably  necessary 
to  destroy  the  bridge  in  order  to  clear  the 
creek  of  logs  and  d£brls  no  damages  could 
be  awarded  for  its  destruction.  This  was 
not  error.  The  prime  purpose  of  the  deed  of 
easement  was  to  permit  the  clearing  of  the 


stream.  If  the  destruction  of  the  bridge  was 
necessary  to  that  purpose,  its  destruction  was 
within  the  contemplation  of  the  grant 

[>,  I]  It  Is  urged  that  the  court  erred  in 
directing  the  jury  to  return  a  verdict  In 
favor  of  respondents  Belle  Brown  and  Boxle 
Parish.  This  Instruction  was  clearly  correct. 
They  had  no  part  in  the  comndssion  of  the 
tort  Whether  judgment  against  their  hus- 
bands would  bind  the  property  of  the  two 
communities  Is  a  different  question.  Inas- 
much as  no  judgment  was  entered  against 
any  of  the  respondents  a  decision  of  this 
Question  is  not  now  imperative.  But  since 
this  case  must  be  retried  and  the  court's 
Instructions  seem  to  Indicate  the  view  that 
no  judgment  binding  the  communities  could 
be  rendered  on  the  cause  of  action  stated,  we 
deem  it  expedient  briefly  to  examine  the 
question.  Respondents  were  not  contractors. 
They  were  officers  of  the  district,  elected  t« 
manage  Its  affairs.  They  committed  the  tort 
complained  of  In  connection  with  tho  busi- 
ness of  the  district,  not  the  business  of  the 
conmmnltles.  Since  they  exceeded  their  au- 
thority the  tort  was  their  personal  tort.  We 
are  clear  that  the  case  falls  within  the  rule 
announced  in  Brotton  v.  Langert  1  Wash. 
73,  23  Pac.  688,  and  followed  In  Day  v. 
Henry,  81  Wash.  61, 142  Pac.  439,  rather  than 
that  stated  In  Kangley  ▼.  Rogers.  85  Wash. 
250,  147  Pac.  888.  In  the  latter  case  the  dis- 
tinguishing elements  are  clearly  and  suffi- 
ciently noted.  Neither  the  facts  pleaded  nor 
those  developed  In  evidence  constitute  & 
cause  of  action  against  the  commnnltles. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

HOLCOMB,  PARKER,  rULLERTON,  and 
MOUNT,  JJ.,  concur. 


(98  Wub.  512) 
UNION  WAREHOUSE  &  ELEVATOR  CO.  T. 
BAUMANN.     (No.  1415a) 

(Supreme  Court  of  Washington.    Oct  16,  1917.) 

Sales  ^s»411— Actions— Damaoes—Bbsagh. 
No  recovery  can  be  had  for  breach  of  a 
contract  to  deliver  wheat,  where  the  complaint 
which  alleged  no  special  damages  did  not  allege 
that  at  the  date  of  breach  the  market  price  was 
in  excess  of  the  contract  price;  for  the  damages 
must  be  measured  by  the  date  when  the  contract 
was  to  be  performed. 

Department  2.  Appeal  from  Superior 
Court,  Adams  County;   Bert  Linn,  Judge. 

Action  by  the  Unlim  Warehouse  &  Elevator 
Company  against  Charles  J.  Baumann. 
From  a  judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

O.  E.  liovell,  of  RitzvlUe,  tor  appellant.  W. 
O.  Miller,  of  Rltzvllle,  for  respondent 

PARKER,  J.  Tills  is  an  action  to  recover 
damages  which  the  plaintiff  elevator  com- 
pany claims  resulted  to  it  from  a  breach  of 
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the   foUowiag   contract    by    the   defendant, 
Baomann: 

"I  hereby  sell  700  bushels  No.  1  red  wheat  at 
68c  per  bashel  sacked,  to  be  delivered  to  the 
Union  Elevator  &  Warehouse  Company's  ware- 
house, final  delivery  to  be  made  on  or  before 
September  1,  1914." 

This  contract  waa  signed  by  the  defend- 
ant ;  the  plaintiff's  acceptance  being  indorsed 
thereon.  The  wheat  was  not  delivered  by 
the  defendant  on  September  1,  1914,  as 
agreed,  nor  at  any  other  time,  except  a  small 
part  thereof.  On  May  1,  1915,  the  plaintiff 
demanded  delivery  of  the  wheat  by  the  de- 
fendant, which  demand  was  refused.  On 
that  day  the  market  value  of  the  wheat  was 
11.15  per  bnshel.  The  plaintUf  prays  judg- 
ment for  damages  against  the  defendant, 
measured  by  the  difference  between  68  cents 
per  bushel  and  $1.15  per  bushel,  for  the 
number  of  bushels  which  the  defendant  failed 
to  deliver  as  called  for  by  the  contract 
These  are  the  only  facts  appearing  in  the 
complaint  material  to  our  present  inquiry. 
The  complaint  was  demurred  to  by  the  de- 
fendant, and  the  demurrer  sustained  by  the 
lower  court  The  plaintiff  having  elected  to 
stand  upon  its  complaint  and  not  plead  fur- 
ther, Judgment  was  rendered  against  it  final- 
ly dismissing  the  case.  EYom  this  Judgment 
the  plaintiff  has  appealed. 

We  think  there  is  a  total  want  of  any  alle- 
gation of  damage  suffered  by  appellant  which 
can  be  recovered  in  this  action.  For  aught 
that  appears  in  the  complaint  the  market 
price  of  the  wheat  on  September  1, 1914,  may 
have  been  even  less  than  68  cents  per  bushel. 
No  special  damages  are  claimed.  Plainly 
under  the  facts  appearing  in  the  complaint 
whatever  damages  the  appellant  suffered 
must  be  measured  as  of  the  date  the  con- 
tract was  to  be  performed,  and  not  at  a  later 
date,  as  appellant  seeks  to  have  Its  damage 
measured.  Loewi  v.  Long,  76  Wash.  480,  136 
Pac.  673;  Faulkner  ▼.  Closter,  79  Iowa,  16,  44 
N.  W.  208;  85  Cya  633. 

The  Judgment  is  affirmed. 

ELLIS,  0.  J.,  and  HOLCOMB,  FULLER- 
TON,  and  MOUNT,  JJ.,  concur. 


(M  Wub.  4Sl) 

STATE  T.  MOSER.     (No.  13259.) 
(Supreme  Court  of  Washington.    Oct.  15. 1917.) 

1.  Intoxicating  Liquobs  4=9159(2)— Saix  to 
Minor— Intent. 

Under  Rem.  Code  1915,  S  2445,  making  it  an 
offenseto  sell  intoxicating  liquors  to  minors,  the 
crime  is  in  the  sale,  and  not  in  the  intent,  so 
that  it  Is  no  defense  that  defendant  believed 
that  the  liquor  purchased  by  him  and  sold  to  the 
minor  was  nonintoxicating. 

2.  Indictment  and  Infobuation  «=>110(31) 
— PoLLOwiNO  Language  of  Statute— Sale 
of  Liquor  to  Minor. 

It  is  not  an  essential  element  of  the  crime 
that  the  act  be  done  willfully,  as,  if  done  at  all. 


it  is  done  unlawfully,  so  that  the  charge  of  the 
offense  in  the  language  of  the  statute  and  as  be- 
ing contrary  thereto  is  sufficient. 

Department  I.  Appeal  from  Superior 
Court,  Walla  Walla  County ;  Edwanl  C.  Mills, 
Judge. 

A.  Moser  was  convicted  of  unlawfully  sell- 
ing intoxicating  liquors  to  minors,  and  he  ap- 
peala    Affirmed. 

J.  W.  Brooks,  of  Walla  Walla,  for  appel- 
lant Earl  W.  Benson,  M.  A.  Stafford,  and 
J.  C.  Hurspool,  all  of  Walla  Walla,  for  the 
State. 


MORRIS,  J.  Appeal  from  a  conviction  of 
unlawfully  selling  Intoxicating  liquors  to  mi- 
nors. 

At  the  trial  appellant  offered  to  show  thac 
the  liquor  be  was  charged  with  selling  was 
represented  to  him,  when  purchased  for  sale, 
as  nonintoxicating,  and  that  he  sold  it  as 
such.  The  offer  was  denied.  The  same  con- 
tention was  incorporated  in  a  requested  in- 
struction which  the  court  refused  to  give, 
and  was  also  made  the  basis  of  a  motion  for 
a  new  trial,  which  was  denied.  These  rul- 
ings, together  with  the  refusal  of  the  bourt  to 
instruct  the  Jury  that  they  must  find,  in  order 
to  convict  that  the  sale  charged  was  made 
unlawfully  and  willfully,  constitute  the  as- 
signments of  error. 

[1]  Section  2445,  Rem.  Code,  makes  it  a 
crime  to  sell  or  permit  the  sale  of  intoxi- 
cating liquor  to  any  person  under  the  age  of 
21  years.  In  this  section  the  crime  is  in  the 
sale,  and  not  in  the  intent  If  appellant  sold 
intoxicating  liquors  to  minors,  he  is  guilty  of 
the  crime  charged,  irrespective  of  his  inten- 
tion, knowledge,  or  belief  as  to  the  nonintox- 
icating quality  of  the  thing  sold.  23  Cyc. 
184;  State  v.  QUI,  89  Minn.  502,  05  N.  W. 
449;  Williams  v.  State  (Tex.  Cr.  App.)  77  S. 
W.  215;  Reed  t.  State,  53  Tex.  Cr.  R.  4,  108 
S.  W.  868,  126  Am.  St.  Hep.  765;  Bacot  t. 
State,  94  Miss.  225,  48  South.  228,  21  L.  R.  A. 
(N.  S.)  524,  136  Am.  St  Bep.  574 ;  Belser  v. 
State,  9  Ala.  App.  72,  63  South.  685. 

[2]  Neither  is  it  an  essential  element  of 
the  crime  that  the  act  be  done  willfully,  if 
done  at  all,  it  is  done  unlawfully,  and  when 
the  act  is  charged  in  the  language  of  the  stat- 
ute and  as  contrary  to  the  statute,  it  is  suffi- 
cient. 

No  error  was  committed  In  refusing  the 
requested  Instruction  and  denying  the  motion 
for  a  new  trial. 

Judgment  affirmed. 

ELLIS,  C.  J.,  and  PULLBHITON,  MAIN, 
and  CHADWICK,  JJ.,  concur. 
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(M  Warii.  447) 
BANK  OP  EDWALL  t.  BATEMAN  et  aL 
(No.  13957.) 

(Supreme  Court  of  Washinston.    C>ct  13,  1917.) 

1.  IKJTJKCTIOK     ®=>46 — GROT7NDS    FOB — ^InTEK- 

RBiNo  WITH  Possession. 
Interferiog  with  possession  of  land  in  tlie 
seeding  season  is  grounds  for  injunction. 

2.  JuBT  «=3l4(ll)— Right  to  Juby— Equita- 
ble Action — Injunction— Jubt  Tbial. 

An  action  to  restrain  inte.rference  with  pos- 
session of  land,  is  equitable,  and  where  defend- 
ants admit  title,  and  possession  in  plaintiCf,  and 
interference  with  possession  of  plaintiff  in  the 
seeding  season,  the  jury  was  properly  dis- 
charged. 

3.  Injunction  e=»128— Possession  or  Land 
—Right  of  Possebbion— Evidence. 

A  contract  by  a  redemptioner  to  redeem  and 
to  extend  redemption  period  to  the  mortgagors 
is  not  evidence  of  right  of  possession,  in  an 
action  by  redemptioner  to  restrain  mortgagors 
from  molesting  said  land,  although  redemptioner 
breached  the  contract. 

Department  2.  Appeal  from  Superior 
Gdurt,  Uncoln  Ckwnty;  Joseph  Sessions, 
Judge. 

ilnjunction  by  the  Bank  of  Edwall,  a  corpo- 
ration, to  restrain  CTharles  C.  Bateman  and 
Eknma  Bateman  from  Interfering  witb  land. 
Decree  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

H.  N.  Martin  and  F.  K.  P.  Baske,  both  of 
Davenport,  for  appellants.  Wakefield  & 
Wltherspoon,  of  Spokane,  and  Freece  &  Pettl- 
john,  of  Davenport,  for  respondent. 

MOUNT,  J.  This  action  was  brought  to 
restrain  the  defendants  from  molesting  and 
interfering  with  the  possession  of  a  certain 
tract  of  land  in  Lincoln  county  belonging  to 
the  plaintiff.  When  the  complaint  was  filed 
a  temporary  restraining  order  was  issued. 
The  cause  was  tried  to  the  court  and  a  Jury. 
After  the  evidence  was  all  submitted  the 
trial  court  discharged  the  Jury,  made  find- 
ings, and  entered  a  decree  restraining  the  de- 
fendants from  interfering  with  the  possession 
of  the  plaintiff.  The  defendants  have  appeal- 
ed from  that  decree. 

The  facts,  as  shown  by  the  record,  are  as 
follows:  Prior  to  June  30,  1913,  the  appel- 
lants were  the  owners  of  the  land  in  contro- 
versy. On  that  date  the  Northwestern  &  Pa- 
cific Hypotheekbank  foreclosed  a  mortgage 
which  had  theretofore  been  given  by  the  ap- 
pellants to  that  bank  on  the  land  in  contro- 
versy. On  August,  2,  1913,  the  land  was 
sold  by  the  sheriff  under  a  decree  in  that 
foAjclosure  and  bid  in  by  the  Hypotheekbank. 
The  sale  was  thereafter  duly  confirmed.  The 
respondent  Bank  of  Edwall  held  a  second 
mortgage  upon  this  property,  and  on  July  25, 
1914,  as  a  redemptioner  under  the  statute, 
redeemed  the  property  from  the  sale  in  the 
foreclosure  proceeding.  On  the  18th  day  of 
February,  1915,  no  other  redemptions  having 
been  made,  the  sheriff's  deed  was  executed,' 
and  delivered  to  the  resiwndent.    On  March 


2,  1915,  the  respondent,  through  an  agent, 
took  possession  of  the  property,  and  was  pro- 
ceeding to  prepare  and  plant  the  land  to  crops. 
About  two  weeks  later  the  appellants  came 
upon  the  premises  while  the  agent  of  the  re- 
spondent was  temporarily  absent,  went  Into 
tbe  bouse,  took  the  belon^ngs  of  tbe  respond- 
ent's agent,  carried  them  out  into  tbe  yard, 
and  informed  the  agent  that  he  could  not 
stay  there,  threatening  him  In  case  be  did 
not  leave.    Thereupon  this  action  was  brought 

It  is  alleged  in  the  complaint,  and  tbe  trial 
court  found  as  a  fact,  that,  if  the  appellants 
were  permitted  to  remain  In  possessl(»  at 
the  property,  tbe  respondent  would  suffer  Ir- 
reparable Injury  not  determinable  or  to  be 
compensated  in  damages,  and  also: 

"That  at  the  time  aforesaid  it  was  tbe  in- 
tention of  the  plaintiCF  to  prepare,  and  plaintiff 
was  preparing,  said  lands  for  a  crop  ot  wheat 
during  the  year  1915,  and  had  seeded  a  portioc 
of  said  lands,  and  that  if  tbe  defendants  bad 
been  permitted  to  remain  in  possession  until  tbe 
right  to  possession  of  the  plamtiff  was  confirmed 
by  a  trial  upon  an  issue  formed  and  settlt^l. 
said  defendants  would  have  prepared  said  land 
for  such  crop  as  in  their  judgment  should  be 
sown  thereon,  whether  it  be  wheat,  barley,  oats, 
or  other  cereal  seed,  in  violation  of  the  plaintifTi 
riglit  to  prepare  said  lands  for  crop  according  to 
its  judgment,  and  to  seed  such  lands  to  such 
crops  as  in  its  judgment  would  produce  a  sreatrr 
crop  or  income  from  said  lands." 

[1]  Appellants  argue  first  that  the  court 
erred  in  issuing  any  restraining  orWer  for  in- 
junctive relief,  for  the  reason  that  the  facts 
do  not  justify  the  same,  and  that  the  respond- 
ent had  a  plain  and  adequate  remedy  at  law. 
A  number  of  cases  from  this  court  are  cited 
to  the  effect  that  Injunctive  relief  will  not 
be  granted  where  the  plaintiff  has  a  plain, 
speedy,  and  adequate  remedy  at  law,  and  It 
is  contendeid  that  an  action  of  forcible  entry 
and  unlawful  detainer  would  be  an  adequate 
remedy.  In  the  case  of  Cogswell  v.  CogSr 
well,  70  Wash.  184,  126  Pac.  433,  we  held 
that  an  injunction  would  not  lie  to  restrain 
trespass,  since  the  plaintiffs  In  that  action 
had  an  adequate  remedy  by  an  action  of 
forcible  entry  and  detainer.  In  that  case  the 
defendants'  claim  of  entry  and  possession 
was  with  the  knowledge  and  consent  of  the 
plaintiffs,  and  that  fact  was  not  controverted. 
There  was  nothing  in  that  case  to  Indicate 
that  the  remedy  at  law  was  not  an  adequate 
remedy,  but  In  this  case  it  is  alleged  In  the 
complaint,  and  the  court  found  as  a  tect, 
that,  if  the  appellants  were  permitted  to  re- 
main in  possession  imtll  the  respondent's 
rights  were  determined  upon  the  Issues  fram- 
ed, the  cropping  season,  which  was  then  on. 
would  pass,  and  the  respondent  would  not  be 
permitted  to  sow  such  crops  as  In  Its  Judg- 
ment it  deemed  best,  and  it  would  suffer  Ir- 
reparable Injury  not  determinable  or  to  be 
compensated  In  damages.  We  think,  under 
these  facts,  the  action  was  one  for  an  Injunc- 
tion. According  to  the  complaint  and  the 
facts  shown  upon  the  trial,  the  respondent 
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was  in  pea<9eable  possession  of  tbe  property 
seeding  the  land  to  crops.  The  appellants 
uiflawfully  entered  upon  the  property  and 
threatened  to  exclude  the  respondrat  there- 
from. We  think,  under  these  circumstances, 
Injunction  was  the  proper  remedy.  In  the 
case  of  Carter  t.  Warner,  2  Neb.  (Unof.)  688, 
88  N.  W.  747,  the  court  said: 

"  •  •  •  The  appellants  were  In  peaceable 
possession  ot  and  carrying  on  their  business  of 
feeding  stock  on,  these  premises,  and  they  had 
the  right  to  conduct  this  business  without  inter- 
ruption over  the  entire  tract  until  they  were  dis- 
possessed by  some  process  of  law,  not  by  force. 
This  forcible  interruption  is  an  injury  to  their 
business  which  a  court  of  equity  will  not  suffer." 

We  think  that  rule  is  applicable  In  a  case 
like  this. 

(21  It  is  next  argued  by  the  appellants  that 
the  case  was  really  an  action  at  law,  and  a 
plain  question  of  fact  was  presented  to  the 
jury,  and  that  the  court  therefore  erred  in 
discharging  the  Jury.  We  are  of  the  opinion 
that  the  court  properly  discharged  the  Jury 
for  two  reasons :  First,  the  action  was  clear- 
ly an  equitable  action  for  an  injunction  to 
restrain  the  appellants  from  Interfering  with 
the  possession  of  tbe  land  which  was  then 
held  by  tbe  respondent;  and,  second,  we 
think  there  was  no  question  of  fact  to  be  sul>- 
mitted  to  the  Jury.  It  is  not  disputed  that 
the  l^al  title  to  the  property  was  In  the  re- 
spMident.  The  Hypotheekbank  had  foreclos- 
ed a  mortgage  against  the  appellant.  The 
propcrt.'  had  been  sold  and  bid  in  by  that 
iMink.  The  respondent  had  redeemed  from 
the  sherlfTs  sale,  and  ha'd  received  a  deed 
to  the  premises.  Tbe  statute  (Rem.  Code,  { 
602)  provides  that  the  redemptioner  from  the 
day  of  his  redemption  until  another  redemp- 
tion shall  be  entitled  to  the  possession  of  the 
property  purchased  or  redeemed.  So  it  is 
clear  that  the  respondent,  having  redeemed 
from  the  i  lortgage  sale,  was  the  owner  of  the 
legal  title  and  entitled  to  the  possession  of 
the  premises.  He  had  possession  thereof, 
and  it  was  admitted  by  the  appellants  that 
they  ordered  the  agent  of  the  respondent 
from  tbe  premises  and  threatened  him  with 
bodily  injury  if  he  did  not  remain  away. 
The  seeding  season  was  on,  and  immckliute 
seeding  was  vital  to  the  crops  to  be  produc- 
ed. It  seems  plain  under  these  facts  that 
there  was  but  one  Judgment  the  court  could 
render,  and  that  was  the  one  prayed  for  In 
the  complaint,  namely.  Injunctive  relief. 

[3]  It  is  next  urged  that  the  trial  court 
erred  in  refusing  to  receive  In  evidence  a 
contract  which  had  been  entered  Into  between 
the  api)ellants  and  the  respondent  on  tbe  15th 
day  of  July,  1914.  The  appellants,  in  their 
answer  to  the  complaint,  alleged  that  in  July, 
li>14,  the  respondent  eutereil  into  a  written 
contrac*  with  the  appellants,  whereby  it 
agreed,  for  a  valuable  consideration,  to  re- 
deem tbe  land  for  the  api^eliants,  and  to  allow 
npi>eltatits  an  opportunity  to  purchase  said 


land  from  the  respondent  according  to  the 
terms  and  conditions  of  that  contract;  that 
api)ellants  entered  into  said  contract  and  had 
b^un  to  comply  with  the  terms  thereof,  and 
had  paid  the  respondent  about  one-thliU  of 
the  price ;  that  when,  on  the  last  day  of  pay- 
ment, the  appellants  offered  to  tbe  respondent 
the  money  then  due  upon  the  contract,  the  re- 
spondent refused  to  accept  the  money;  and 
that  ever  since  that  time  the  appellants  have 
been,  and  are  now,  ready  and  willing  to  com- 
ply with  said  contract  During  the  trial  of 
the  case  the  appellants  offered  a  copy  of  the 
contract  therein  referred  to  in  evidence.  Thla 
contract  Is  one  granting  an  extension  of  time 
to  the  appellants  to  redeem  from  the  respond- 
ent. It  makes  no  mention  of  the  right  of  poa- 
session  of  the  property  pending  such  redemp- 
tion. It  does  not  state  that  the  appellants 
shall  be  permitted  to  have  possession.  The 
appellants'  claim  upon  the  trial  was  a  right 
of  possession.  The  contract  offered  In  evi- 
dence shed  no  light  upon  that  question,  be- 
cause nothing  was  said  therein  concerning 
possession. 
_  "Where  there  is  no  adverse  holding  of  land  the 
rieht  of  possession  ordinarily  follows  the  legal 
title;  and  as  an  executory  contract  of  sale  does 
not  divest  the  legal  title  of  the  vendor,  bnt 
merely  confers  upon  the  purchaser  an  equitable 
title,  it  follows  that,  unless  the  contract  pro- 
vides otherwise,  the  right  of  possession  remains 
in  the  vendor,  and  the  purchaser  does  not  merely 
by  virtue  of  bis  contract  of  purchase  acquire  any 
ripht  to  possession  of  the  property."  89  Cyc, 
1620. 

The  contract  offered  in  evidence  was  prop- 
erly rejected,  because  it  did  not  show  any 
right  of  possession  in  the  appellants.  • 

What  we  have  already  said  is  conclusive  of 
the  other  questions  made  by  the  appellants. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  therefore  aflarmed. 

ELLIS,  O.  J.,  and  PARKER,  FULLER- 
TON,  and  HOLCOMB,  JJ.,  concur. 

(98  Wash.  382) 

FISHER  V.  CLARK  et  a1.     (No.  13664.) 

(Supreme  Court  of  Washington.    Oct  10,  1917.) 

Landlord  and  Tenant  <e=»231(7)— Rent- 
Actions— Evidence. 
Evidence  in  an  action  for  rent  under  a  lease 
providing  that  no  rents  should  be  collected'  for 
a  time  fixed  if  the  lessees  should  promptly  make 
designated  improvements  held  to  warrant  a  find- 
ing that  the  lessees  who  engaged  contractor  to 
make  improvements,  but  did  not  make  required 
payments,  did  not  promptly  install  the  improve- 
ments so  as  to  excuse  nonpayment  of  rent 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Bruce  Blake,  Judge. 

Action  by  Fred  V.  Fisher,  and  Fred  V. 
Basher  as  executor  of  the  last  will  and  tes- 
tament of  Theodore  Fisher,  deceased,  and  as 
surviving  partner  of  the  firm  of  FLsher  & 
Son,  agaiust  O.  H.  Clark  and  others.  From  a 
Judgment  for  plahitiff,  defendants  appeal. 
Affirmed. 
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Skose  &  Uorrill,  of  Spdtane,  for  app^- 
lants.  Samuel  B.  Stern,  of  Spokane^  for  re- 
Bpondoit 

MAIN,  J.  This  action  was  Instltated  to  re- 
cover tbe  sum  of  $476  rent,  claimed  to  be 
due  under  a  written  lease  made  and  entered 
Into  between  Theodore  Fisher  and  Fred  Fish- 
er, lessors,  and  the  defendants  G.  H.  Clark 
and  wife  lessees.  The  complaint  demanded 
cancellation  of  the  lease,  restitution  of  the 
premises,  and  double  the  damages.  After 
the  issues  were  framed,  the  cause  was  tried 
to  the  court  without  a  jury,  and  resulted  in 
a  Judgment  in  favor  of  the  plaintiffs  in  tbe 
sum  of  $950,  this  being  double  the  amount 
of  rent  due.  From  this  Judgment  the  appeal 
Is  prosecuted. 

The  facts  are  these:  The  two  upper  eto- 
iles  of  the  property  located  at  921  First  ave- 
nue, Spokane,  Wash.,  were  on  October  27, 
1915,  leased  to  Clark  and  wife  for  a  period  of 
two  years  from  June  1,  1916,  at  a  rental  of 
$200  per  month,  payable  in  advance  on  the 
1st  day  of  each  and  every  month.  The  sec- 
ond paragraph  of  the  lease  is  as  follows: 

"As  a  further  condition  and  part  considera- 
tion of  said  letting,  tbe  parties  of  the  second 
part  herewith  agree  to  inatall  in  said  building 
sixty-four  (64)  basins  or  lavatories  linown  by 
the  Standard  Sanitary  Manufacturing  Company 
catalogue  nnmber  of  P-558,  and  having  self- 
closing  aqua  basin  cocks  N.  P.  traps  and  H.  P. 
angle  valved  supply,  and,  in  addition  thereto 
two  bathtubs  all  properly  installed  and  complet- 
ed so  as  to  be  in  complete  working  order;  and 
said  parties  of  the  second  part  further  agree  to 
install  a  heater,  which  shall  be  sufficient  to  at 
all  times,  during  the  duration  of  this  tenancy, 
to  supply  hot  water  for  all  the  rooms  in  said 
buildmg,  especially  during  the  months  when 
such  hot  water  cannot  be  otherwise  secured; 
and  said  second  parties  further  agree,  and  all 
of  the  foregoing  and  following  as  part  consid- 
eration of  this  letting,  to  kalsomine  all  the 
rooms  and  halls,  and  vamisb  the  woodwork 
thereof,  and  to  have  all  of  the  said  work  done 
in  a  proper  and  first-class  manner,  and  to  com- 
mence the  making  of  said  repairs,  and  to  com- 
mence to  install  what  is  herein  provided  to  be 
installed,  not  later  than  November  15,  1915,  and 
that  all  such  improvements  shall  become  the 
property  of  tbe  parties  of  the  first  part." 

By  this  paragraph,  the  lessees  were  to  in- 
stall in  the  premises  64  basins,  or  lavatories, 
two  bathtubs,  and  a  heater.  Paragraph  Y 
of  the  lease  is  as  follows: 

"Tbe  parties  of  the  first'  part  further  agree 
that,  in  the  event  that  the  said  second  parties 
shall  install  the  plumbing,  and  do  the  work 
hereinbefore  provided  to  be  done,  and  shall  car- 
ry out  their  part  of  this  agreement  properly  and 
promptly,  then  and  in  that  event  the  parties  of 
the  first  part  will  permit  the  parties  of  the  sec- 
ond part  to  occupy  the  above-described  premises 
from  November  1,  1915,  until  June  1,  1916,  free 
from  all  rent;  and,  if  the  parties  of  the  second 
part  shall  fail  to  carry  out  the  terms  of  this 
agreement  as  hereinbefore  and  hereinafter  pro- 
vided, then  they  shall  pay  to  the  parties  of  the 
first  part  rental  at  the  rate  of  $200  per  month 
for  the  seven  months  hereinbefore  provided  from 
November  1,  1915,  to  June  1,  1916." 

It  Is  here  provided  that,  if  the  lessees 
should  install  the  plumbing  and  cause  the 
ether  work  provided  for  to  be  done  "properly 


and  promptly,"  then  they  should  occupy  the 
premises  rent  free  from  November  1,  1915, 
until  June  1,  1916.  It  is  further  therein  pro- 
vided that,  If  the  lessees  shall  fall  to  carry 
out  the  terms  of  the  agreement  aa  to  tbe 
improvements,  then  rent  should  be  paid  at 
the  rate  of  $200  per  month  from  November  1, 
1916,  to  June  1,  1916.  After  the  execution  of 
this  lease,  the  lessees  went  into  possession 
of  the  premises,  which  were  to  be  used  aa  a 
lodging  or  rooming  house. .  On  November  18, 
1915,  Mr.  Clark  entered  into  a  contract  with 
one  P.  J.  Coff  for  the  installation  of  the  ba- 
sins, or  lavatories,  and  the  heater.  There- 
after Coff  entered  upon  the  performance  of 
the  contract,  and,  after  proceeding  with  it 
for  a  time,  ceased  work  because  he  did  not 
receive  the  payments  in  tbe  amount  and  at 
the  time  specified  in  the  contract.  On  the  4th 
day  of  February,  1916,  Clark  and  wife  sold 
tbe  rooming  house  and  the  furniture  therein 
to  J.  A.  Barnes,  who  went  into  possession 
thereof.  On  February  9,  1916,  notice  was 
served,  demanding  that  rent  in  tbe  sum  of 
$475  be  paid  three  days  after  the  service  of 
the  notice.  This  was  the  amount  of  rent  that 
had  accumulated  at  the  rate  specified  in  the 
contract  from  the  time  possession  was  taken 
until  the  service  of  the  notice.  The  rent  was 
not  paid,  a  writ  of  restitution  was  issued, 
and  Barnes  and  wife,  who  were  then  in  pos- 
session, surrendered  the  same  under  the  writ. 

The  controlling  question  is  one  of  fact,  and 
Is  Whether  the  appellants,  at  the  time  of  the 
commencement  of  the  action,  were  so  far 
in  default  in  carrying  out  the  provisions  of 
the  lease  as  to  entitle  the  respondents  to  a 
cancellation  thereof,  and  a  recovery  for  dou- 
ble the  amount  of  the  rent  due.  It  Is  not 
claimed  that  the  trial  court  erred  in  doubling 
the  rent,  under  section  827,  Rem.  COde,  if 
the  evidence  shows  that  Clark  and  wife  had 
not  proceeded  with  reasonable  diligence  in 
the  performance  of  the  terms  of  the  con- 
tract. The  making  of  the  improvements  pro- 
vided for  was  expressly  made  a  part  of  the 
consideration  for  the  lease,  and  it  was  fur- 
ther provided  that  they  should  be  made 
promptty.    The  trial  court  found: 

"That  said  defendants  Clark  did  not  live  np  to 
the  terms  of  said  contract  and  failed  to  promptly 
and  properly  install  said  plumbing,  and,  on  the 
contrary,  did  not  install  said  plumbing,  and  that 
the  same  was  not  installed  because  of  a  failure 
on  their  part  to  pay  the  contractor  employed 
by  them  to  install  said  plumbing,  and  that  they 
further  failed  and  neglected  to  kalsomine  the 
said  premises  as  agreed,  or  to  install  the  heater 
therem  as  agreed. 

This  finding  is  clearly  supported  by  the 
preponderance  of  the  evidence.  The  lessees 
had  failed  to  make  the  payment  upon  the 
contract  with  Coff,  as  required,  and,  for  that 
reason,  the  work  ceased,  and  they  thereafter 
sold  the  rooming  bouse  aud  surrendered  pos- 
session to  their  transferee. 

The  judgment  will  be  afilrmed. 

ELLIS,  C.  J.,  and  CHADWICK,  MORRIS, 
and  FULLEHtTON,  JJ.,  concur. 
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CORMIER  ▼.  H.  H.  MARTIN  LUMBER  CO. 

(Supreme  Coart  of  Waehington.    Oct.  13, 1917.) 

1.  CusTous  AND  Usages  «=»18  —  Gbkerai. 
CusTou — Sufficiency  or  Averment. 

An  amended  complaint  alleging  a  custom 
and  usage  to  the  effect  that  a  hiring  by  straight 
time  included  pa;  for  shut-downs  existed  in  the 
Iog|^ng  woods,  and  in  accordance  therewith 
plaintiff  was  so  employed,  was  sufiScient,  since 
of  a  general  custom  all  persons  interested  are 
presumed  to  know. 

2.  Customs  and  Usages  «=921— Meaning  or 
Words — Question  fob  Jury. 

If  there  is  evidence  of  a  customary  meaning 
for  the  words  "straight  time"  in  an  employ- 
ment contract,  its  weight  is  for  the  jury. 

3.  Master   and   (jebvant   ®s»S(1)— Eufi.ot- 
MENT  Contract— Duration. 

Under  an  employment  contract  on  straight 
time  under  averment  and  evidence  of  custom 
that  straight  time  Included  pay  for  shut-downs, 

glaintiff's  hiring  did  not  cease  until  discontinued 
y  himself  or  defendant. 

4.  Appeal  and  Error  «=>1002  —  Review  — 
Verdict— CoNFiicTiNO  Evidence. 

The  verdict  of  a  jury  upon  conflicting  evi- 
dence is  conclusive  on  appeal  even  if  against 
the  weight  of  the  evidence. 
6.  New  Trial  <e=»75(l)  —  Grounds  —  Inade- 
quacy OF  Damages. 
A  new  trial  for  inadequacy  of  damages  will 
not  be  granted  on  the  application  of  the  party 
against  whom  they  are  awarded. 

6.  Trial  <S=>315— Compromise  Verdict. 

In  suits  for  unliquidated  damages,  where 
the  jury  gave  a  round  sum,  the  amount  of  their 
verdict  is  in  many  cases  necessarily  the  result 
of  concession  and  compromise,  and  in  such  cases 
a  verdict  will  not  be  set  aside,  although  the 
amount  of  the  verdict  itself  raises  a  strong  in- 
ference that  it  was  arrived  at  as  the  result  of 
strilcing  an  average. 

7.  Appeal  and  Ebbob  «=3l064(l)— Harmless 
Error. 

Where  plaintiff  employ^  suing  for  wages  al- 
leged and  relied  on  a  custom  in  the  trade  as  to 
the  meaning  of  the  words  "straight  time"  de- 
fendant was  not  prejudiced  by  an  instruction 
precluding  recovery  in  the  absence  of  such  cus- 
tom unless  there  was  a  separate  agreement  as  to 
the  meaning  of  the  words,  though  there  was  no 
evidence  of  such  agreement. 

8.  Customs  and  Usages  «=>19(3)— Gonstbuo- 
TioN  OP  Contract — Evidence. 

A  preponderance  of  evidence  is  sufficient  to 
eetablish  the  existence  of  a  trade  custom  as  to 
the  meaning  of  words  in  an  employment  con- 
tract. 

Department  2.  Appeal  from  Superior 
Court,  Lewis  County ;  A.  E.  Rice,  Judge. 

Action  by  R.  Cormier  against  the  H.  H. 
Martin  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Dysart  &  EUsbury  and  C.  D.  Cunningham, 
all  of  Centralia,  for  appellant  Troy  &  Stur- 
devant,  of  Olympla,  and  A.  A.  Hull,  of  Che- 
balls,  (or  respon'dent. 

HOLCOMB,  J.  This  action  was  brought 
by  respondent  to  recover  from  appellant  the 
sum  of  $1,090  claimed  to  be  due  him  as  wag- 
es. The  respondent  Is  a  logger  of  34  years' 
experience.  He  has  worked  for  this  length  of 
time  In  the  logging  woods  of  Western  Wash- 
ington, and  for  24  years  has  held  the  position 


of  foreman  either  on  the  boom  or  In  ttie  woods. 
In  August,  1912,  he  entered  Into  the  employ- 
ment of  the  appellant  He  was  hlr^  as  fore- 
man of  the  logging  camp,  at  the  rate  of  $150 
a  month  "straight  time."  Concerning  these 
terms  of  employment  there  is  no  dispute; 
the  difference  Is  as  to  their  meaning.  On  or 
about  August  26rl913,  Cormier  was  still  In  the 
employ  of  the  company.  At  that  time  he  was 
given  orders  by  the  manager  of  the  company, 
one  Martin,  to  close  down  the  camp.  Re- 
spondent testified  that  Martin  told  him  that 
the  camp  would  be  shut  down  for  30  days. 
This  Is  denied  In  the  testimony  of  Martin. 
At  all  events  Cormier  carried  out  these  or- 
'ders,  and  on  the  ^6th  of  August  the  camp 
was  closed. 

The  chief  point  In  controversy  Is,  as  has 
been  stated  before,  the  meaning  given  by  the 
plaintiff  and  by  the  defendant  to  the  term 
"straight  time."  It  Is  the  contention  of  the 
plaintiff  that  there  Is  a  general  custom  among 
the  logging  companies  in  Western  Washing- 
ton that,  in  employing  men  to  work  as  fore- 
men at  a  certain  amount,  "straight  time" 
means  that  in  case  of  a  shut-down  of  the 
camp  for  any  i)erlod  whatever,  the  salary  of 
the  foreman  so  employed  continues  during 
the  shut-down,  unless  at  the  time  of  the  shut- 
down he  is  notified  that  his  services  are  no 
longer  wanted.  The  appellant  claims  that 
such  a  custom  does  not  exist,  but  says  that 
straight  time  means  that  the  foreman  is  em- 
ployed on  a  month  to  month  basis  rather  than 
by  the  day,  as  the  other  men  are  employea, 
and  that  the  only  periods  of  shut-down 
that  are  covered  are  those  which  are  custo- 
marily made  at  Fourth  of  July  and  Christ- 
mas, for  five  to  ten  days,  and  such  other 
temporary  shut-doMm  times  as  are  the  result 
of  accident  or  necessary  repairs. 

On  August  2eth,  when  the  camp  was  shut 
down,  all  the  men  but  Cormier  were  given 
their  time.  The  cause  of  this  exception  Is 
not  made  plain  by  the  appellant.  Nor  is  It  at 
all  clear  why  his  time  was  not  offered  to 
him,  as  he  made  several  calls  at  the  office  of 
the  company  and  wrote  the  company  letters 
In  which  he  gave  his  address  where  he  might 
be  found.  It  does  appear  that  when  In 
the  middle  of  February  follqwing,  Cormier 
asked  the  company  for  money,  he  was  given 
$100,  although  appellant  admits  owing  blm  at 
the  time  $150.  Respondent  made  visits  to  the 
otBce  of  the  company  In  September,  Decem- 
ber, January,  and  February.  In  September 
he  was  told  by  Althouser,  the  head  bookkeep- 
er, that  Martin  had  gone  to  California,  that 
the  camp  would  not  open  for  some  time,  and 
that  he  would  notify  him  (Cormier)  In  time  so 
that  a  crew  could  be  gotten  together.  It  also 
appears  that  at  various  times  letters  were 
written  to  Cormier  asking  him  about  the- 
employment  of  certain  men,  terms,  etc.  At 
the  time  of  his  visit  to  the  office  In  February 
he  overheaiU  a  conversation  betwe^i  Alt- 
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bouser  and  (me  Greenwood,  who  was  the 
foreman  of  the  mill,  for  the  appellant  Green- 
wood said  that  he  thought  that  he  was  get- 
ting straight  time,  and  that  he  waa  to  be 
paid  right  along,  hnt  that  it  began  to  look  as 
tf  he  would  not  get  it.  This  aroused  the 
suspicion  of  Ckirmler,  and  he  asked  Althouser 
If  the  company  observed  the  straight  time 
rale.  He  was  told  that  it  did  not.  When  the 
respondent  told  him  that  he  had  been  employ- 
ed at  straight  time,  he  was  told  to  take  it 
np  with  Mr.  Martin.  As  soon  as  possible,  about 
the  middle  of  March,  1914,  Cormier  arranged 
a  meeting  with  Martin  In  Centralis.  There 
the  matter  of  the  terms  of  bis  «npIoyment 
was  discussed,  and  Martih,  it  is  claimed,  re- 
pudiated his  agreement  on  the  ground  that 
he  could  not  afford  to  pay  him  because  of 
hard  times  and  heavy  taxes.  He  refused  to 
pay  the  respondent  any  more  than  the  amount 
still  unpaid  for  the  month  of  August,  1913. 

During  the  period  from  August  to  March 
the  resjrandent  refused  employment  with  oth- 
er logging  companies,  thinking  he  was  in  the 
employ  of  the  appellant. 

The  respondent  In  this  action  produced  as 
witnesses  two  of  the  leading  logging  men  in 
the  Northwest,  Mr.  Thomas  Boi^eaux  and 
Mr.  Mark  Reed.  Bordeaux  Is  the  president 
of  the  Mason  County  Ix>sglng  Company,  and 
Is  also  an  officer  in  the  Mumliy  Lumber  Com- 
pany. The  two  companies  employ  about  600 
men.  He  testlfled  that  the  custom  as  con- 
tended for  by  the  plaintiff  was  a  general  one, 
not  only  in  Western  Washington,  bat  on  the 
Columbia  river.  Reed  is  the  president  of  the 
Simpson  Losing  Company,  which  operates 
on  Puget  Sound  and  in  the  Grays  Harbor 
district  He  also  testified  as  to  knowledge 
ot  this  custom.  The  witnesses  produced  by 
the  appellant  all  statM  that  they  did  not 
know  of  tills  custom ;  .  bnt  it  is  Interesting 
to  note  that  In  almost  every  case  these  wit- 
nesses testlfled  that  in  case  of  a  shut-down 
they  always  notified  their  foremen  the  same 
as  they  did  the  other  men.  In  the  case  here 
Cormier  was  not  paid  off  and  not  notified  of 
his  discliarge.  Section  6560,  Rem.  Code,  pro- 
Tides: 

"And  when  any  laborer  performing  work  or 
labor  as  above  shall  cease  to  work  whether  by 
discharge  or  by  .voluntary  withdrawal  the  wages 
due  shall  be  forthwith  paid  either  in  cash  or  by 
order  redeemable  in  cash  at  its  face  value  on 
presentment.     •     •     • " 

There  was  a  verdict  in  favor  of  the  re- 
spondent in  the  sum  of  $491.06.  Motions  for 
Judgment  notwithstanding  the  verdict  and 
for  a  new  trial,  seasonably  made,  were  over- 
ruled. 

1.  It  is  urged  as  error  that  the  court  over- 
ruled the  objection  to  the  introduction  of 
any  evidence  on  the  ground  that  the  amend- 
ed complaint  of  respondent  failed  to  state  a 
cause  of  action.  The  sufficiency  of  the 
:i  mended  complaint  had  previously  been 
rhallenged  by  a  demurrer,  which  was  over- 
ruled. 


[1]  The  challenge  to  the  saffldency  of  the 
complaint  was  based  upon  the  contention 
that,  in  order  to  make  a  custom  or  usage, 
valid  and  binding  upon  both  parties,  it  must 
affirmatively  appear  that  there  is  such  cus- 
tom and  usage,  that  the  parties  contracted 
with  reference  to  it,  and  tbat  it  was  known 
to  both  contracting  parties.  The  amended 
complaint  alleged  that  such  custom  and  us- 
age existed  in  the  logging  woods  of  Western 
Washington,  and  that  in  accordance  there- 
with respondent  was  employed  as  alleged. 
This  was  a  sufficient  averment;  and  of  a 
general  custom  all  persons  interested  In  tbe 
subject-matter  are  presumed  to  know. 

Where  a  general  custom  exists,  the  pre- 
sumption is  that  the  parties  to  a  contract 
are  acquainted  with  it  and  contract  with 
reference  to  it  U.  S.  Life  Ins.  Co.  v.  Ad- 
vance Co.,  80  ni.  549;  Robinson  t.  United 
States,  13  WaU.  363,  20  L.  Ed.  653 ;  Bllven  v. 
New  England  Screw  Co.,  23  How.  420,  16 
L.  Ed.  510;  Armstrong  v.  Chemical  Ntl. 
Bank.  83  Fed.  556,  27  C.  C.  A.  601. 

EJvldence  of  usage  or  custom  is  admissible 
for  the  purpose  of  ascertaining  the  sense  and 
understanding  of  parties  by  their  contracts 
which  are  made  with  reference  thereto. 
Sampson  &  Lindsay  v.  Gazzam,  6  Port.  (Ala.) 
1T.I,  30  Am.  Dec.  578 ;  BardweU  v.  Zlegler,  3 
Wash.  34,  28  Pac.  360. 

The  demurrer  to  the  amended  complaint 
and  the  objection  to  the  introduction  of  evi- 
dence under  it  were  properly  overruled. 

[2]  There  being  some  evidence  of  a  custom. 
Its  weight  was  for  the  Jury.  Fish  v.  Craw- 
ford Mfg.  Co.,  120  Mich.  500,  79  N.  W.  793. 

[3]  2.  Appellant  insists  that,  under  the 
terms  of  hiring,  it  had  a  right  to  rely  upon 
the  understanding  tbat  respondent  had  been 
discharged  the  same  as  all  its  other  em- 
ployes; that  his  employment  at  $150  per 
month  was  a  hiring  from  month  to  month, 
which  renewed  the  contract  each  month  that 
his  services  were  required,  and,  on  the  other 
hand,  discontinued  It  each  month  they  were 
not  required  and  furnished.  That  is  not  the 
case  when  such  custom  as  was  here  relied 
upon  and  shown  existed.  As  the  usage  en- 
tered into  the  contract,  respondent's  hiring 
did  not  cease  until  it  was  discontinued  by 
one  or  the  other  of  the  parties.  The  Jury 
were  authorized  to  find  from  the  evidence 
that  neither  party  discontinued  the  employ- 
ment until  March,  1914.  26  Cyc.  974;  Kersh- 
ner  v.  Henderson,  48  Wash.  228,  93  Pac.  323. 

(4,  S]  3.  Error  Is  assigned  on  the  amount 
of  the  verdict.  It  is  asserted  that  restwnd- 
cnt  was  entitled  to  recover  either  the  amount 
sued  for,  $1,090,  or  nothing. 

The  verdict  of  a  Jury  ui)on  contlicting  evi- 
dence is  conclusive  on  appeal  even  if  apiinst 
the  weiglit  of  the  e\1dence.  Norman  v.  Bel- 
llusham,  46  Wash.  205,  89  Pac.  550;  Wash- 
ington Tnist  Co.  V.  Keycs,  79  Wash.  61,  139 
Pac.  6.38,  Ann.  Cas.  1916A,  279. 

A  new  trial  for  Inadequacy  of  damages  will 
not   be   granted   on   the  application  of  the 
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party  against  whom  they  are  awarded.  29 
eye.  848;  Strickland  v.  Hutchinson,  123  Ga. 
396,  51  S.  E.  348:  Wolf  t.  Goodhue  Fire  Ins. 
Co.,  43  Barb.  (N.  Y.)  400;  Alderman  v.  Cox, 
74  Mo.  78;  Wright  v.  Griffey,  44  111.  App. 
115;  Godefroy  v.  Hupp,  93  Wash.  871,  160 
Pac.  1056. 

[6]  In  suits  for  unliquidated  damages, 
where  the  Jury  give  a  round  sum,  the  amount 
of  their  verdict  is  in  many  cases  necessarily 
the  result  of  concession  and  compromise.  In 
such  cases  a  verdict  will  not  be  set  aside,  al> 
though  the  amount  of  the  verdict,  itself  rais- 
es a  strong  Inference  that  it  was  arrived  at 
as  the  result  of  striking  an  average.  '2 
Thompson  on  Trials,  |  2€t06;  St  Louis,  etc., 
Ry.  Co.  V.  Myrtle,  51  Ind.  566. 

[7]  4.  An  instruction  is  complained  of 
which  was: 

"But  if,  on  the  other  hand,  yon  find  that  the 
custom  wfl8  that  his  salary  did  not  continue  dur- 
ing an  indefinite  shut-down,  or  if  you  find  that 
no  positive  custom  has  been  proven  either  way, 
then  you  will  not  allow  the  plaintiff  for  any 
time  after  the  Ist  day  of  August,  unless  yon  find 
that  there  was  a  private  understanding  between 
them  that  hia  time  was  to  continue  after  that 
time." 

It  is  contended  that  this  Instruction  sub- 
mitted to  the  Jury  an  issue  upon  which  there 
was  no  proof.  Nevertheless  It  was  not  preju- 
dicial to  appellant ;  in  fact,  it  was  favorable 
to  it.  By  it  the  Jury  were  told  that,  if  they 
should  consider  no  custom  proven,  they 
should  not  allow  respondent  for  any  time 
after  August  1st,  unless  they  should  further 
find  that  the  parties  had  a  "private  under- 
standing," or  agreement,  that  the  time  of  re- 
spondent was  to  continue  after  that  time. 
The  issue  between  the  parties  was:  What 
v^tiB  the  agreement  and  its  effect?  The  ques- 
tion of  custom  was  invoked  as  entering  Into 
and  throwing  light  upon  the  contract.  The 
Jury  were  simply  told  that,  if  there  was  no 
custom,  the  respondent  could  not  recover  un- 
less there  was  a  specihc  agreement  that  in 
the  event  of  a  shut-down  his  time  should  con- 
tinue l>eyond  the  time  of  the  shut-down. 

[S]  5.  Other  errors  are  urged  upon  the 
giving  and  refusing  of  instructions.  The  in- 
structions given  fairly  stated  the  law  as  ap- 
plied to  the  facts  of  the  case  and  in  issue  be-, 
tween  the  parties.  Appellant  offered  instruc- 
tions to  the  eilect  that,  if  a  custom  or  usage 
is  to  be  established,  it  must  be  by  evidence 
that  is  "clear  and  satisfactory."  The  court 
instructed  that  such  custom  might  be  shown 
by  a  preponderance  of  evidence.  In  such  a 
case  as  this,  being  merely  the  proof  of  a  con- 
tract and  explaining  its  terms  and  effect, 
preponderance  of  evidence  to  establish  it  Is 
suiUdent.  Smith  &  Wallace  Co.  ▼.  Lunger, 
64  N.  J.  Law,  SH9,  46  Atl.  023. 

We  find  no  reversible  error. 

Judgment  atUrmed. 

ELLIS,  C.  J.,  and  MOUNT,  PARKER,  and 
FULLERTON,  JJ.,  concur. 


(>8  Wash.  4S3) 
UNITED  IRON  WORKS  r.  WAGNER. 
(No.  13973.) 

(Supreme  (3ourt  of  Washington.    Oct.  13,  1917.) 

1.  Appeal  and  Ebrob  €=91195(1)— Review  — 
Law  of  Case. 

.  Decision  on  a  previous  appeal  that  the  evi- 
dence presented  questions  for  the  Jury  is,  on  a 
subsequent  trial  where  the  evidence  was  the 
same,  conclusive,  and  a  motion  for  judgment 
notwithstanding  the  verdict  cannot  be  sustained. 

2.  Trial  ®=315— "Quotient  Verdict." 

Where  the  jurors,  having  decided  that  de- 
fendant who  counterclaimed  should  recover, 
agreed  to  write  on  slips  of  paper  the  amount 
which  each  deemed  defendant  wag  entitled  to, 
that  such  amounta  should  be  added  and  the  aver- 
age stand  as  the  amount  of  damages  to  be 
awarded  to  defendant,  and  that  each  juror  should 
be  bound,  a  verdict  rendered  pursuant  to  that 
agreement  was  a  quotient  verdict  and  will  be 
set  aside,  though  after  the  jury  bad  made  the 
computation  there  was  another  ballot  by  which 
all  agreed  to  be  bound  by  the  verdict. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Quotient 
Verdict.] 

3.  Sales  «=>348(3)— Sbixbb's  Bbeacu— Rioht 
OF  Buyer. 

Where  the  seller  of  e  pump  did  not  make 
delivery  within  a  reasonable  time,  the  buyer  had 
the  option  of  rescinding  the  contract,  refusing  to 
accept  tJie  pump  when  delivered,  and  recovering 
the  amount  paid  or  of  receiving  the  pump,  and 
recovering  damages,  and  not  having  elected  to  re- 
scind, he  cannot  receive  the  pump  and  defeat 
recovery  of  the  price;  and  where  the  buyer  in 
an  action  for  the  price  counterclaimed  for  dam- 
ages for  delay  in  delivery,  an  instruction  which 
declared  that  there  coulU  be  no  recovery  unless 
the  delivery  was  within  a  reasonable  tune  was 
erroneous. 

4.  Sales  «=>364(10)— Bbkaoh  of  Contbaot— 
Rxuedt  of  Buyer. 

Where  the  damages  claimed  by  a  buyer  on 
account  of  delay  in  delivery  amount  to  more 
than  the  paymeut  due  under  the  contract,  the 
buyer  is  justified  in  withholding  such  payment, 
tboDgh  be  receives  the  goods,  and  an  instruction 
as  to  the  duty  of  the  buyer  to  make  such  pay- 
ment which  did  not  except  his  right  to  withhold 
it,  where  the  damages  claimed  were  greater  than 
the  amount  of  the  payment  was  erroneous. 

Department  1.  Appeal  from  Superior 
Court,  Chelan  County;  Wllliara  A.  Grimshaw, 
Judge. 

Action  by  the  United  Iron  Works,  a  corpo- 
ration, against  E.  Wagner,  who  counterclaim- 
ed. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed  aud  remanded. 

B.  B.  Adams,  of  Spokane,  and  Williams  & 
Corbin,  of  Wenatchee,  for  appellant  W.  O. 
Parr,  of  Wenatchee,  for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  the  purchase  price  of  a  pumping 
plant  The  defendant  admitted  the  contract 
and  counterclaimed  fqr  damages,  because,  as 
it  is  alleged  in  the  answer,  the  pumping  plant 
was  not  delivered  within  a  reasonable  time, 
or  at  all.  Tlie  cause  was  tried  to  the  court 
and  a  Jury,  and  resulted  In  a  verdict  in  fa- 
vor of  the  defendant  upon  his  counterclaim 
in  the  sum  of  $1,487.50.    From  the  Judgment 


^=9For  other  cases  see  same  topic  and  KEY-NUMBGK  Id  aU  Key-Numbered  Digests  and  Indexm 


Digitized  by 


Google 


1108 


167  FACIFIC  BEPOETBB 


(Waab. 


entered  upon  the  verdict,  the  plaintiff  ap- 
peala. 

[1]  The  case  has  been  twice  tried  in  the 
suijerior  court,  and  this  is  the  second  appeal 
to  this  court.  The  opinion  upon  the  former 
appeal  is  reported  in  89  Wash.  293,  164  Pac. 
460.  The  Issues  and  the  facts  are  there  fully 
stated  and  need  not  be  here  repeated  In  de- 
tail. Upon  the  first  trial  In  the  superior 
court,  after  the  evidence  was  all  in,  includ- 
ing tlie  rebuttal  evidence  of  the  plaintiff,  the 
court,  upon  motion  to  that  effect  being  made, 
discharged  the  jury  and  rendered  Judgment 
in  favor  of  the  plaintiff.  Upon  an  appeal 
from  that  Judgment  it  was  held  that  wheth- 
er there  had  been  a  substantial  delivery  of 
the  pumping  plant,  and  whether,  if  there 
were  not,  a  delivery  had  been  waived  by  the 
defendant,  and  whether  the  pumping  plant.  If 
delivered,  was  delivered  within  a  reason- 
able time,  were  all  questions  for  the  Jury. 
After  the  second  trial  in  the  superior  court, 
the  plaintiff  moved  for  a  Judgment  notwith- 
standing the  verdict,  and  one  of  the  errors 
assigned  is  the  refusal  of  the  court  to  grant 
this  motion.  This  assignment  of  error  pre- 
sents the  same  questions  which  were  consid- 
ered and  determined  upon  the  former  appeal, 
and  need  not  be  here  further  considered. 
The  plaintiff  also  made  a  motion  for  a  new 
trial,  and  two  of  the  assignments  of  error, 
based  upon  the  refusal  of  the  trial  court  to 
grant  this  motion,  require  consideration. 

[I]  The  first  question  is  whether  the  ver- 
dict of  the  Jury  is  bad  because  it  was  arriv- 
ed at  by  chance  or  lot  In  support  of  its 
motion  for  a  new  trial,  the  appellant  filed  an 
affidavit  of  one  of  the  Jurors,  in  which  it  is 
stated  that,  as  soon  as  the  Jurors,  in  consid- 
ering the  verdict  to  be  rendered  in  the  case, 
had  agreed  upon  a  verdict  in  favor  of  the  re- 
spondent and  against  the  appellant,  the  Jury 
proceeded  to  ascertain  and  fix  the  amount  of 
such  verdict;  that  it  was  suggested  by  one 
of  the  Jurors,  and  agreed  to  by  all,  that  each 
Juror  should  write  on  a  slip  of  paper  the 
amount  of  damages  he  deemed  the  respondent 
entitled  to;  that  such  several  amounts  be 
added  together,  and  that  the  sum  so  ascer- 
tained be  divided  by  12;  and  that  the  quo- 
tient or  average  resulting  therefrom  should 
stand  as  and  for  the  amount  of  damages  to 
be  awarded  the  respondent,  and  that  "each 
of  the  Jurors  should  be  bound  by  that  sum." 
The  affidavit  further  states  that  each  of  the 
Jurors  did  so  write  on  a  slip  of  paper  the 
amount  of  damages  he  deemed  the  respond- 
ent entitled  to,  and  the  sum  of  the  several 
amounts  was  divided  by  12,  which  gave  a 
quotient  of  $1,487.50.  The  respondent  filed 
the  affidavits  of  two  Jurors,  in  which  it  is 
stated  that,  in  fixing  the  amount  of  the  ver- 
dict, the  Jury  proceeded  by  ballot,  each  Ju- 
ror writing  upon  his  ballot  the  amount  of 
damages  he  deemed  the  respondent  entitled 
to;  that  the  ballots  were  then  collected  and 
the  result  determined  by  the  Jury;  that  not 
less  than  12  such  ballots  were  taken,  from 


time  to  time,  the  Jury  in  the  naeantime  dis- 
cussing the  case  at  considerable  length;  that 
it  was  finally  suggested  by  one  of  the  Jnron 
that  the  average  of  all  the  amounts  should 
be  the  Just  verdict  of  the  Jury,  and  that 
thereupon  another  ballot  was  taken,  each  Ju- 
ror writing  on  his  ballot  the  amount  of  dam- 
ages he  thought  the  respondent  entitled  to, 
and  an  average  of  the  whole  was  t&ken,  and 
was  found  to  be  the  sum  of  $1,487.50:  that 
the  foreman  of  the  Jury  then  stated  that  it 
was  advisable  to  take  a  further  vote  upon 
the  question,  and  put  the  question  to  the  Ju- 
rors, requiring  all  those  In  favor  of  a  verdict 
tor  the  respondent  and  against  the  appellant 
in  the  sum  of  $1,487.50  to  answer,  "yes,"  and 
those  opposed  to  answer  "no,"  and  that 
thereupon  ten  Jurors  voted  "yea."  These  af- 
fidavits nowhere  deny  the  statement  in  the 
affidavit  filed  by  the  appellant  that  "ea«^  of 
the  Jurors  should  be  bound  by  that  sum."  If 
it  is  true  that  the  Jury  agreed  in  advance  to 
abide  by  the  result,  and,  as  stated,  this 
charge  In  the  affidavit  is  not  denied  in  those 
filed  by  the  respondent,  then  such  verdict 
cannot  stand,  because  the  agreement  in  ad- 
vance to  be  bound  by  the  result  la  the  very 
essence  of  the  misconduct  charged.  In  Wiles 
V.  Northern  Pacific  Railway  Co.,  66  Wash. 
337,  119  Pac.  810,  it  is  said: 

"Hiere  was  no  statement  that  the  jurors  bad 
agreed  in  advance  to  abide  by  the  result,  Sucb 
an  agreement  is  the  very  essence  of  the  mis- 
conduct charged.  The  burden  of  showing  all  tba 
essential  elements  of  the  misconduct  charged  was 
upon  the  appellant  This  court  has  often  held 
that  the  taking  of  a  quotient  is  not  in  itself  mis- 
conduct, unless  it  appears  that  the  jury  had 
agreed  in  advance  to  be  bound  by  it  even  though 
the  verdict  returned  be  exactly  or  nearly  the 
amount  of  the  quotient" 

See,  also,  to  the  same  effect:  Watson  v. 
Reed,  16  Wash.  440,  46  Pac.  647,  65  Am.  St 
Rep.  899;  Stanley  v.  Stanley,  32  Wash.  489. 
73  Pac.  696;  Bell  v.  Butler,  34  Wash.  131.  75 
Pac.  130;  Conover  v.  Neher-Boss  Co.,  38 
Wash.  172,  80  Paa  281,  107  Am.  St  Rep. 
841 ;  Loy  v.  Northern  Pac.  B.  Co.,  77  Wash. 
25.  137  Pac  446. 

Considering  all  the  affidavits,  it  is  jdain 
that  the  Jury  did  agree  in  advance  to  abide 
by  the  result  that  should  be  'obtained  by 
each  Juror  writing  upon  a  slip  of  paper  the 
amount  be  thought  the  verdict  should  be  for 
and  dividing  this  sum  by  12.  TUs  was  a 
quotient  verdict,  and,  under  the  authorities 
above  cited,  cannot  be  sustained. 

[3]  It  is  also  claimed  that  the  motion  for  a 
new  trial  should  have  been  sustained  because 
there  was  error  in  one  of  the  instructions 
given  and  in  one  of  the  requests  refused. 
After  instructing  the  Jury  that  the  appellant 
was  not  entitled  to  recover  at  all,  unless  it 
had  proven  that  there  was  a  delivery  of  the 
pumping  plant,  there  was  the  further  instmc- 
tlon  that  if,  from  all  the  evidence,  the  Jnry 
should  find  that  there  was  a  delivery,  the  ap- 
pellant was  not  then  entitled  to  recover  at  all, 
unless  such  delivery  was  made  within  a  rea- 
sonable time,  as  contemplated  by  law,  after 
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the  date  of  the  contract  It  Is  to  this  latter 
Instruction  that  objection  is  made.  The  ba- 
sis ot  the  objection  is  that,  since  the  respond- 
ent was  relying  upon  the  contract  in  his 
counterclaim  for  damages,  the  appellant 
would  be  entitled  to  recover  any  sum  due 
imder  the  contract  at  the  time  the  machinery 
was  delivered.  The  contract  provided  for 
the  payment  of  $400  when  the  pumping  plant 
was  delivered  on  the  ground  of  the  respond- 
ent. Under  this  instruction,  if  the  machin- 
ery had  been  delivered,  but  not  within  a  rea- 
sonable time,  the  appellant  would  not  be  en- 
titled to  recover  the  $400,  notwithstanding 
the  fact  that  the  respondent  relied  upon  the 
contract  In  counterdalming  thereon  for  spe- 
cial damages.  If  the  property  was  delivered, 
hut  not  within  a  reasonable  time,  the  respond- 
ent had  the  right  to  do  one  of  two  things. 
Either  rescind  the  contract  and  refuse  to  ac- 
cept the  machinery,  and  recover  the  amount 
paid  at  the  time  of  Its  execution,  or  receive 
the  pumping  plant  and  recover  from  the  ap- 
pellant his  damages.  Wall  v.  St  Joseph  Ar- 
tesian Ice  &  Cold  Storage  Co.,  112  Mo.  App. 
650,  87  S.  W.  574;  Corby  Supply  Co.  v. 
Thompson,  186  Mo.  App.  95,  171  S.  W.  661. 
In  this  case  the  respondent  did  not  elect  to 
rescind,  but  pleads  the  contract  and  seeks  to 
recover  damages  by  virtue  thereof.  Thus  re- 
lying upon  the  contract.  It  became  his  duty 
to  show  i)erformance  thereof  on  his  part,  or 
to  offer  a  legal  excuse  for  his  failure  to  per- 
form. Ohio  Valley  Buggy  Ca  v.  Anderson 
Forging  Co.,  168  Ind.  593,  81  N.  B.  574,  11 
Ann.  Gas.  1045 ;  Skehan  v.  Hummel,  124  Ind. 
347,  24  N.  E.  1089.  In  the  last  case  dted  it 
Is  said : 

"It  is  familiar  law  that  where  one  of  the  par- 
ties to  a  coiitract  asks  its  enforcement  against 
the  other  party  thereto,  he  must  be  able  to 
show  performance  on  bis  part,  or  to  offer  a  legal 
excuse  for  his  failure  to  perform." 

Applying  the  law  to  the  facts  of  the  pres- 
ent case,  the  respondent  in  counterdalming 
for  damages  upon  the  contract  before  he 
could  prevail,  must  show  that  be  had  per- 
formed the  terms  of  the  contract,  or  offer 
some  legal  excuse  for  his  failure  to  per- 
form. ITrider  the  instruction  given,  to  which 
objection  is  made,  the  appellant  would  be  de- 
nied recovery  of  the  $400,  even  though  the 
respondent  was  relying  upon  the  contract  and 
had  not  shown  that  this  sum  had  been  paid, 
and  had  offered  no  legal  excuse  for  not  pay- 
ing it. 

[4]  By  the  instruction  which  was  requesteSd 
and  refusc<d,  apparently  it  was  sought  to 
present  substantially  the  same  question.  The 
Instruction,  as  requested,  is  not  aptly  worded. 
In  that  it  Is  subject  to  the  construction  that 
It  assumed  that  a  delivery  had  been  made, 
when  this  was  the  vital  issue  to  be  deter- 
mined by  the  jury.  The  Instruction  also 
stated  the  law  in  somewhat  broader  language 
than  the  authorities  would  seem  to  justify. 
If  the  pumping  plant  was  delivered,  but  not 


within  a  reasonable  time,  the  respondent 
was  not  required,  even  though  be  relies  upon 
the  contract  to  pay  the  $400  as  a  condition 
precedent  to  his  right  to  counterclaim,  pro- 
viding his  reason  for  such  failure  was  that 
he  claimed  damages  equal  to,  or  greater  than, 
the  sum  of  $400,  and  had  refused  to  pay  it 
because  of  that  fact.  Bradley  v.  King,  44 
III.  339;  Harber  Bros.  Co.  v.  Moffat  Cycle 
Oo.,  151  lU.  84,  37  N.  E.-676.  In  the  case 
last  cited,  referring  to  the  Bradley  Case,  su- 
pra, it  was  safd: 

"The  court  held  that,  though  delayed,  its  ac- 
ceptance bound  the  vendee  to  pay  for  it  as  if  it 
had  been  delivered  within  the  required  time,  and 
the  refusal  excused  further  delivery,  and  say 
that  if  plaintiffs  sought,  at  the  time  of  the  de- 
livery of  the  last  cargo,  to  pay  for  it  by  set- 
ting off  their  damages,  it  was  incumbent  on 
them  to  have  made  a  distinct  offer  so  to  do  to 
the  defendants.  In  order  to  defeat  the  effect  of 
this  plea,  they  sbonld  either  have  traversed  the 
averment  of  the  refusal  to  pay,  and  proved, 
on  the  trial  of  the  issue,  that  damages  were  due 
them  equal  to  the  value  of.  the  cargo,  and  that 
they  offered  to  the  defendants  to  release  the 
damages  to  that  amount,  or  they  might  have  re- 
plied these  facts  specially  to  the  plea.  But  the 
plea  on  demurrer  should  have  been  held  good. 
Such  an  offer,  if  the  damages  proved  were  equal 
to  the  value  of  the  cargo,  would  have  been  equiv- 
alent to  performance.  But  performance,  or  its 
equivalent  or  a  legal  excuse  for  nonperformance, 
must  be  averred  and  proved." 

It  may  be  that  the  jury  found  that  there 
had  been  no  delivery  at  any  time  and,  11  thia 
were  the  finding,  then  the  instruction,  even 
though  not  correctly  stating  the  law,  would 
not  be  material,  but  we  have  no  means  of 
knowing  whether  the  jury  found  in  fact  that 
there  had  not  been  a  delivery  at  any  time,  or 
whether  they  found  a  delivery,  but  not  within 
a   reasonable  time. 

There  are  a  number  of  other  assignments 
of  error,  but  these  need  not  be  reviewed  In 
detail.  They  have  all  been  considered  and, 
in  our  opinion,  in  none  of  them  is  there  sub- 
stantial merit 

The  Judgment  wUl  be  reversed,  and  the 
cause  remanded  for  a  retrial. 

ELLIS,  C.  J.,  and  MOUNT,  OHADWICK, 
and  MORRIS,  JJ.,  concur. 
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(98  Wash.  386) 
(No.  13968.) 


(Supreme  Court  of  Washington.    Oct  10,  1917.) 

1.  Sales  «=>173— Contracts— Breach. 

Where  a  contract  for  the  sale  of  wheat  pro- 
vided that  it  should  be  graded  by  the  purchaser 
according  to  the  statutes  in  force  at  the  place  of 
delivery  and  lawful  regulations  thereunder,  and 
under  Laws  1911,  p.  308,  and  the  rules  of  the 
Public  Service  Commission,  the  purchaser  was 
entitled  to  deduct  on  account  of  smut  2.46 
cents  a  bushel,  the  purchaser  cannot  recover  for 
the  seller's  refusal  to  carry  out  the  contract 
where  he  demanded  the  right  to  deduct  3  cents 
per  bushel. 

2.  Saixb  «=>406— Bbbaoh  of  Oontbaot— Ao- 

nON   BY   PUBCHABEB. 

Before  a  purchaser  of  wheat  could  recover 
damages  for  alleged  failure  to  deliver  under  the 
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contract,  he  must  bIiow  an  offer  to  perform  ac- 
cording to  the  terms  thereof,  and  a  refusal  by 
the  seller,  though  an  offer  of  the  price  was  un- 
necessary where  a  refusal  to  accept  was  shown. 

Department  1.  Appeal  from  Superior 
Court,  Whitman  County;  R.  L.  McCroskey, 
Judge. 

Action  by  M.  H.  Houaer  against  B.  Ather- 
ton.  From  fi  Judgment  dismissing  the  action, 
plaintiff  appeals.    Affirmed. 

J.  N.  Pickrell,  of  Colfax,  for  appellant. 
John  W.  Mathews,  of  Pullman,  for  respond- 
ent. 

MAIN,  J.  By  this  action  the  plaintiff 
sought  to  recover  damages  in  the  sum  of  $320 
for  the  alleged  failure  of  the  defendant  to 
deliver  wheat  In  accoi'dance  with  the  terras 
o(f  a  written  contract.  The  cause  was  tried 
to  the  court  without  a  Jury,  and  resulted  in  a 
Jufdgment  dismissing  the  action.  From  this 
Judgment  the  plaintiff  appeals. 

[1]  The  facts  are  these:  On  July  27,  1014, 
at  Pullman,  Wash.,  the  respondent  In  writing 
contracted  to  sell  to  the  appellant  "2,000 
bushels  of  F.  F.  wheat  at  the  price  of  70 
cents  per  bushel,  net  weight,  free  and  clear 
of  all  incumbrances,  on  the  basis  of  No.  1 
forty  fold  wheat  to  be  delivered  and  weighed 
at  P.  S.  Whse.  Co.'8  warehouse  at  Pullman 
In  the  state  of  Washington,  on  or  before  the 
Ist  day  of  September,  this  year.  •  •  •  ■' 
The  grain  was  to  be  "graded  by  the  purdias- 
er  according  to  the  statutes  In  force  at  the 
place  of  delivery  and  lawful  regulations 
thereunder."  In  case  the  grain  was  of  lower 
grade  than  that  specified  in  the  contract,  the 
purchaser  was  "to  have  a  discount  from  con- 
tract price  equal  to  difference  in  market  val- 
ue there  prevaiUng  between  quality  delivered 
and  quality  stipulated."  On  or  before  Sep- 
tember 1st,  as  provided  in  the  contract,  the 
wheat  was  delivered  at  the  Pnget  Sound 
Warehouse  Company's  warehouse  at  Pull- 
man, this  being  the  place  specified  in  the  con- 
tract The  appellant  Inspected  the  wheat, 
found  It  to  be  of  lower  grade  than  that  spec- 
ified In  the  contract,  for  which  he  was  to 
pay  70  cents,  and  offered  to  perform  with  a 
deduction  of  3  cents  per  bushel.  This  offer 
was  declined  by  the  respondent,  who  refused 
to  accept  a  greater  deUuction  than  one  pound 
per  bushel,  as  be  testifies,  and,  as  the  appel- 
lant testified,  1  cent  per  bushel.  This  dif- 
ference, however,  is  so  slight  as  to  be  here  im- 
material. The  wheat  was  admitted  to  be  of 
lower  grade  than  No.  1  forty  fold,  specified  In 
the  contract.  The  parties  being  unable  to 
reach  an  agreement  as  to  the  proper  deduc- 
tion, or  means  by  which  it  should  be  deter- 
mined, the  wheat  was  subsequently  sold  by 
the  respondent  to  another  party.  The  mar- 
ket price  of  No.  1  forty  foTd  wheat  at  Pull- 
man on  the  1st  day  of  September,  1914,  was 
86  cents  per  bushel.  The  controversy,  and 
the  only  controversy,  between  the  parties, 
was  the  amount  of  deduction  that  should  be 


made  on  account  of  the  smutty  condition  of 
the  wheat  The  contract  provided  that  the 
grain  was  to  be  graded  by  the  purchaser  ac- 
cording to  "the  statutes  in  force  at  the  place 
of  delivery  and  lawful  regulations  thereun- 
der." Under  chapter  91,  Laws  of  1911,  which 
may  be  here  referred  to  as  the  grain  inspec- 
tion act  the  Public  Service  Commission  Is 
authorized  to  make  necessary  rules  and  regu- 
lations for  carrying  out  and  enforcing  the 
provisions  of  the  act  The  rules  and  regula- 
tions promulgated  by  the  commission  under 
authority  of  this  act  provide  that,  where  the 
price  and  amount  to  be  paid  depends  npon 
terminal  weight  and  grade,  and  the  contract 
of  sale  contains  no  provision  covering  the 
price  to  be  deducted  for  wheat  containing 
smut,  such  wheat,  when  graded  as  containing 
one  degree  of  smut,  Is  subject  to  a  deduction 
of  2  per  cent;  when  graded  "as  two  degrees 
of  smut  4  per  cent."  Under  the  evidence 
in  this  case,  the  wheat  contained  1%  degrees 
of  smut,  and,  under  the  standards  fixed  by 
the  rules  and  regulations  above  referred  to, 
was  subject  to  a  deduction  of  S  per  cent  at 
the  terminal  point  whid>  would  be  either  at 
Tacoma  or  Seattle.  The  price  fixed  In  tbe 
contract  for  the  wheat  at  Pullman,  If  it  had 
been  of  the  standard  specified,  was  70  cents 
per  bushel,  and  the  contract  provided  that  It 
should  be  graded  by  the  purchaser  according 
to  the  statutes  and  regulations  in  force  at 
the  place  of  delivery,  nie  standards  fixed 
by  the  rules  and  regulations  of  the  Public 
Service  Commission  applied  to  the*  terminal 
points.  According  to  the  evidence  offered  b.v 
the  appellant,  when  the  price  of  wheat  at 
Pnllman  was  70  cents  the  price  at  either  one 
of  the  terminal  points  would  be  82  cents  per 
bushel.  This  will  be  made  plain  by  quoting 
an  excerpt  from  the  testimony,  as  follows: 

"Q.  What  was  the  terminal  value  of  that 
wheat  as  fixed  by  the  contract  price;  say  at 
Pullman  the  price  is  70  cents  fixed  by  the  con- 
tract; what  would  be  the  terminal  price?  A.  On 
the  face  of  the  contract?  Q.  Yes.  A.  82  cents. 
Q.  82  cents?  A.  Tes,  sir.  Q.  Now,  in  deter- 
mining the  dockage  you  determine  first  the  de- 
free  of  smut  and  then  figure  the  percentage  on 
that  degree  of  smut  on  the  value  of  the  wheat 
at  Tacoma  or  Seattle,  is  that  it?  A.  Tes,  sir. 
Q.  Which  would  be  82  cents?  A.  82  cents;  yes, 
sir." 

The  wheat,  as  already  specified,  contained 
1%  'degrees  of  smut  and  was  subject  to  a 
deduction  at  either  one  of  the  terminal  points 
of  3  per  cent.  This  would  amount  to  a  de- 
duction -of  2.46  cents  per  bushel.  The  appel- 
lant in  his  reply  to  the  respondent's  answer 
nllezcd  that  the  wheat  "oontalnwi  l^^  degrees 
smut,  and  a  discount  thereon  uu'der  said  con- 
tract was  and  is  2.46  cents  per  bushel. 
•  •  • "  The  appellant,  however,  at  no 
time  offered  to  perform  the  contract  with  a  de- 
duction of  2.46  cents  per  bushel.  His  offer  was 
a  deduction  of  3  cents  per  bushed,  or  more  than 
a  half  a  cent  per  bushel  in  excess  of  what  the 
evidence  offere<l  by  liini  shows  that  it  should 
be  by  the  rules  and  regulations  of  the  Public, 
Service  Ccnnmlsslon  and  his  pleading  admits 
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was.  a  proper  deduction.  It  Ig  true  that  be 
■suggested  to  the  respondent  one  or  more 
methods  by  which  the  amount  of  the  deduc- 
tion should  be  'determined,  which  the  respond- 
ent declined  to  agree  to,  but  these  were  not 
covered  by  the  contract,  and  therefore  the 
respondent  was  not  required  to  accede  to 
them.  The  burden  was  upon  the  appellnnt  to 
show  that  he  huU  offered  to  perform  the  con- 
tract according  to  Its  terms  before  he  would 
be  entitled  to  recover  damages.  Since  he  at 
no  time  offered  to  perform  with  a  deduction 
of  2.46  cents  per  bushel,  which  both  his 
pleading  and  the  evidence  offered  in  bis  be- 
half shows  was  the  proper  deduction  under 
the  rules  and  regulations  of  the  Public  Serv- 
ice Commission,  it  follows  that  he  did  not 
make  out  a  case. 

[25  We  have  not  overlooked  the  fact  that 
the  respondent  testified  that  he  would  not 
have  acceded  to  a  deduction  of  more  than 
one  pound  per  bushel,  but  before  appellant 
could  prevail  it  was  necessary  thnt  he  offer  to 
perform  the  contract  according  to  its  terras 
and  show  thnt  the  resjiondent  had  refused  to 
so  perform ;  in  other  words,  before  the  apjiel- 
lant  ponld  put  the  respondent  in  default  the 
latter  had  a  right  to  an  opportunity  to  re- 
fuse to  perform  with  nn  offered  deduction  on 
the  part  of  the  appellant  of  2.46  cents  per 
bushel.  The  fact  thnt  the  appellant  fallc<l  to 
tender  the  purchase  price  Is  not  material  or 
controlling  in  this  case.  If  the  appellant  had 
offered  to  perform  with  a  deduction  of  2.46 
cents  per  bushel,  and  from  the  evidence  it 
appeared  that  this  was  the  proper  deduction 
under  the  "statutes  in  force  at  the  place  of 
delivery  and  lawful  regulations,"  an'd  the  re- 
spondent had  rejected  this  offer  with  the 
statement  that  he  would  not  accede  to  any 
deduction  greater  than  one  pound  per  bushel, 
then  the  appellant  would  have  been  entitled 
to  prevail,  even  though  he  had  not  tendered 
the  purchase  price,  because  the  law  would  not 
require  him  to  do  a  vain  and  useless  thing. 

The  judgment  will  be  «fllrmed. 

ELMS,  C.  J.,  and  CIIADWICK,  MOnUlS, 
and  PULLERTON,  JJ..  concur. 
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CARSON  r.  WILEY  et  nx.     (No.  14154.) 
(Supreme  Court  of  Washington.    Oct  13,  1917.) 

1.  PaiNCIPAL    AND    AOEHT   «=968(7)— SaJLB   — 

Right  to  Purchask. 
Wliere  plaintiff  purchased  property  on  con- 
tract and  failed  to  complete  payments,  and  the 
seUer  agreed  to  lease  it  for  her  and  collect  rents 
and  apply  them  upon  the  amounts  due  and  plain- 
tiff thereafter  suffered  judgments  against  her, 
which  were  executed  upon  her  interest  in  the 
land,  the  seller  eould  purchase  her  interest  for 
himself  at  the  execution  sale,  inasmuch  as  the 
agency  was  terminated. 

2.  TatTSTS  ®=101  —  CONSTRUCTIVK  Tbust  — 

Purchase  at  Execution  Sale. 

In  such  ease  there  was  no  ron.structive  trust 
in  favor  of  plaintiff;  there  being  no  breach  of 
duty  or  fraud,  either  actual  or  implied. 


Department  2.  Appeal  from  Superior 
Court,  Douglas  County;  R.  S.  Stelner,  Judge. 

Action  by  Maida  T.  Carson,  by  her  guard- 
ian Mrs.  N.  J.  Ullo,  against  M.  A.  Wiley  and 
wife.  Judgment  dismissing  the  action,  and 
plaintiff  appeals.    Aiiirmed. 

D.  R.  Glasgow  and  A.  O.  Colbnm.  both  of 
Spokane,  for  appellant  F.  A.  McMaster,  of 
Spokane,  for  respondents. 

MOUNT,  J.  This  action  was  brought  by 
the  appellant,  through  a  guardian,  seeking  a 
decree  that  the  appellnnt  is  the  owner  of  a 
half  section  of  land  In  Douglas  county.  Wash., 
and  for  an  accounting  for  the  rents  of  said 
land.  Upon  a  trial,  the  lower  court  dismissed 
the  action,  and  this  appeal  followed. 

The  facts  are  that:  In  April  of  1906  Mr& 
Carson  bought  of  Mr.  Wiley,  the  land  in  dis- 
pute for  a  consideration  of  $8,640.  She  paid 
?700  down,  and  agreed  to  pay  the  balance  in 
various  sums  on  or  before  April  20,  1010.  On 
January  30,  1007,  Mrs.  Carson  had  paid  upcMi 
the  purchase  prise  of  the  land  |!.'?,2e.1.55.  At 
that  time  the  original  contract  was  changed 
so  that  Mr.  Wiley  deeded  the  land  to  the  ap- 
tiellant,  who  assumed  a  first  mortgage  of 
$2,500  thereon,  and  gave  to  Mr.  Wiley  a  seo 
ond  mortgage  of  $2,876.45,  being  the  balance 
of  the  purcha.se  price.  Thereafter  Mrs.  Car- 
son neglected  the  land  and  failed  to  pay  the 
taxes  or  meet  the  interest  piwn  the  mort- 
gages against  the  land.  Mr.  Wiley  thereupon 
prevailed  upon  Mrs.  Carson  to  lease  the  prop- 
erty, saying  that  he  would  endeavor  to  find 
a  renter.  A  renter  was  found  who  agreed  to 
take  a  lease  for  the  premises  for  the  years 
1008  to  1911,  inclusive.  A  lease  was  entered 
Into,  and  Mrs.  Carson  assigned  the  lease  to 
Mr.  Wiley,  who  agreed  to  receive  the  rents 
and,  out  of  the  same,  to  pay  the  taxes  and 
Interest  on  the  mortgages  and  aiiply  the  bal- 
ance upon  his  mortgage.  Mr.  Wiley  did  this 
until  the  year  1910.  In  that  year,  a  firm 
compo.sed  of  Messrs.  Munter  and  Lovejoy  ob-  . 
talned  a  Judgment  against  Mrs.  Corson  for 
?249.80.  Soon  thereafter,  a  Mr.  McMaster 
obtained  a  Judgment  against  her  for  $797.03. 
On  May  14th,  Munter  and  Lovejoy,  under 
their  Judgment,  levied  upon  Mrs.  Carson's  in- 
terest in  the  proi)erty  in  controversy.  Her 
interest  was  sold  under  that  Judgment,  and 
the  property  was  bid  in  by  one  Clapp  for 
$278.02.  Thereafter,  in  May.  1910,  Mrs.  Car- 
son deeded  her  interest  in  the  land  in  question 
to  a  Mrs.  Borrell.  Mrs.  Borrell  notified  Mr. 
Wiley  that  she  had  purchased  the  land  from 
Mrs.  Car5>on,  whereupon  Mr.  Wiley  and  Mrs. 
Borrell  endeavored  to  sell  the  land  so  as  to 
pay  the  Judgments  and  mortgages.  They 
were  unable  to  do  so.  Mr.  Wiley  thereafter, 
in  1911,  in  order  to  protect  his  second  mort- 
gage purchased  the  Judgment  of  Mr.  McMas- 
ter, which  Judgment  was  a  lien  upon  the  real 
estate,  and  thereafter  purchased  the  sheriff's 
certificate  of  sale  from  Mr.  Clapp.  After  the 
time  had  bxplred  for  redemption,  Mr.  Wiley 
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obtained  a  sheriff's  deed  to  tbe  premises.  Be 
thereupon  canceled  the  notes  and  mortgage 
of  Mrs.  Carson  and  claimed  the  pr<4>erty  as 
his  own. 

[1]  It  Is  contended  by  the  appellant  that 
Mr.  Wiley  was  Mrs.  Carson's  agent,  and  that, 
when  he  purchased  the  property,  he  purchased 
it  as  her  agent.  This  claim  Is  based  entirely 
upon  the  fact  that,  at  the  time  Mrs.  Carson 
assigned  the  lease  to  Mr.  Wiley,  he  agreed  to 
receive  the  rent,  pay  therefrom  the  taxes  and 
interest  upon  the  mortgages,  and  apply  the 
balance  upon  his  debt  He  was  undoubtedly 
an  agent  for  that  purpose,  but  while  the  lease 
was  In  force  JMrs.  Carson  suffered  Judgments 
to  go  against  her.  She  permitted  her  Inter- 
est in  the  property  to  be  sold  under  one  of 
these  Judgments,  and  after  that  she  transfer- 
red her  interest  by  deed  to  Mrs.  Borrell.  We 
think  it  is  too  pl«iin  for  argument  that  when 
Mrs.  Carson's  interest  in  the  land  was  sold 
under  the  Judgment,  whatever  agency  there 
was  between  Mrs.  Carson  and  Mr.  Wiley 
thereupon  ceased.  It  is  also  plain  from  the 
evidence  that  Mr.  Wiley  took  an  assignment 
of  the  lease  which  Mrs.  Carson  had  entered 
into  for  the  purpose  of  preserving  his  mort- 
gage. He  took  it  for  no  other  purpose.  The 
evidence  does  not  show  that  Mr.  Wiley  at  any 
time  agreed  to  care  for  tbe  premises  or  to 
pay  any  Judgments  or  liens  which  Mrs.  Car- 
son might  permit  to  accumulate  against  her 
title.  After  she  had  allowed  her  interest  In 
the  property  to  be  sold  under  an  executi<m, 
Mr.  Wiley  was  In  no  manner  bound  to  take 
care  of  that  interest  for  Mrs.  Carson.  What 
he  did  thereafter  was  to  protect  his  own  In- 
terest merely.  He  paid  the  Judgments  for 
the  purpose  of  protecting  bis  mortgage.  He 
did  not  do  that,  however,  until  after  he  bad 
attempted  to  have  the  Judgment  debtors  pay 
his  mortgage  and  take  the  land.  When  he 
was  unable  to  accomplish  this,  and  when  he 
and  Mrs.  Borrell  were  unable  to  have  the 
land  sold  to  pay  the  debts,  Mr.  Wiley  himself 
advanced  tbe  money  to  pay  the  Judgment 
liens,  and  the  sheriff's  deed  was  thereupon 
issued  to  him.  We  are  satisfied,  upon  these 
facts,  which  are  not  disputed  In  the  record, 
that  Mr.  Wiley  was  not  an  agent  for  Mrs. 
Oarson  in  paying  these  Judgment  liens  or  in 
obtaining  title  to  the  property.  He  was  sim- 
ply endeavoring  to  protect  his  own  Interest 
There  is  no  showing  in  the  record  to  the  ef- 
fect that  he  did  not  at  that  time  pay  an  ade- 
.]uate  price  for  the  property.  At  section  711, 
Jones  on  Mortgages  (7th  Ed.),  it  is  said: 

"Tbe  general  rule,  therefore,  is  that  the  mort- 
gagee may  acquire  the  equity  of  redemption,  ei- 
ther directly  from  the  owner,  or  at  a  sale  by  his 
assignee  in  bankruptcy,  or  by  bis  creditor  upon 
execution.  But  the  consideration  for  such  a 
sale  must  be  adequate.  An  indebtedness  exist- 
ing between  the  parties  bas  been  held  to  be  a  val- 
id consideration.  Where  the  land  is  sold  on  exe- 
cytion  under  a  judgment  constituting  an  elder 
lien  to  that  of  the  mortgage,  the  mortgagee  may 


acquire  such  paramoant  title  by  porchase.  He 
may  acquire  any  title  adverse  to  the  mortgagor, 
whatever  it  may  be,  and  set  it  np  against  hit 
claim  to  redeem." 

At  section  713,  the  same  author  says: 
"There  is  a  limitation  of  this  rule  whenever 
the  mortgagee  has  either  expressly  assumed  any 
duty  to  protect  the  mortgaged  estate  in  any  par- 
ticular, or  such  a  doty  impliedly  arises  from  the 
relation  of  the  parties." 

The  only  duty  that  Mr.  Wiley  assumed 
was  to  collect  the  rents  and  apply  them  upon 
the  taxes  and  Interest  upon  the  mortgages, 
and  to  apply  the  balance  upon  the  mortgages 
during  tbe  time  the  title  was  in  Mrs.  Carson. 
When  she  parted  with  her  title,  either  volun- 
tarily, or  by  permitting  the  sale  to  Judgment 
creditors,  so  that  the  property  passed  out  of 
her  control,  it  is  plain  that  Mr.  Wiley  owed 
no  further  duty  to  her,  under  the  rule  as 
stated.  When  her  title  was  destroyed  by  tbe 
sale,  upon  execution,  to  other  creditors, 
against  whom  Mr.  Wiley  bad  not  undertaken 
to  protect  her,  his  obligations  to  Mrs.  Carsoa 
then  ceased. 

[2]  Appellant  further  argues  that,  because 
Mr.  Wiley  allowed  the  land  to  be  sold  under 
the  execution,  and  purchased  from  the  pur- 
chaser at  the  execution  sale,  a  constructive 
trust  was  created.  But  there  can  be  no  con- 
structive trust  where  there  is  no  breach  at 
duty,  or  fraud,  either  actual  or  implied.  Sec- 
tion 1014,  Pomeroy's  Equity  Jurisprudence 
(3d  Ed.).  The  record  in  this  case,  we  think, 
clearly  shows  that  there  was  no  fraud,  either 
actual  or  constructive,  on  the  part  of  Mr. 
Wiley. 

It  Is  argued  that  Mrs.  Carson  was  Incom- 
petent to  transact  business,  and  that  equity 
therefore  should  protect  her.  This  was  the 
principal  issue  upon  the  trial.  There  was 
evidence  to  the  effect  that  Mrs.  Carson  was 
Incompetent  There  was  much  evidence  to 
the  effect  that  she  was  an  Intelligent  business 
woman,  but  that  she  bad  been  extravagant  In 
the  use  of  money  and  in  her  real  estate  deals. 
The  trial  court,  after  seeing  the  witnesses, 
and  bearing  all  the  evidence,  found,  as  a 
matter  of  fact,  that,-  at  the  time  of  the  trans- 
actions here  in  question — 
"  •  •  *  the  said  Maida  T.  Carson  was  com- 
petent to  transact  business,  and  that  she  could 
understand,  with  reasonable  clearness,  what  she 
was  doing  during  all  of  that  time,  and  that  she 
was  able  to  fully  comprehend  the  effects  and  the 
terms  of  the  contracts,  deeds,  and  mortgages 
that  had  passed  between  her  and  the  defend- 
ants, and  the  court  finds  that  she  was  compe- 
tent to  contract  during  all  of  the  said  periods  of 
time." 

There  was  an  abundance  of  evidence  to 
sustain  this  finding  of  the  trial  court  and  we 
think  the  pr^onderance  Justified  the  finding. 

We  find  no  error  in  the  record,  and  tbe 
Judgment  is  therefore  affirmed. 

ELLIS,  a  J.,  and  HOLCOMB,  PARKER, 
and  FULLERTON,  JJ.,  concur. 
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LTEN  T.  LtEN  et  ox.    (No.  13099.) 
(Supreme  (Dourt  of  Washington.    Oct  16, 1917.) 

1.  HusBAin>  AND  Wmt  <S=>333(1)  —  A1.IEKA- 

TION   OF  ASTECTIONS— A.DVICK  BY  PABEKTS— 

Pbesumption. 
In  an  action  by  a  yrife  for  alienation  of  her 
husband's  affections  by  his  parents,  clear  and 
-convincing  proof  is  necessary  to  overcome  the 
presumption  that  parents  are  actuated  by  proper 
motives  in  advising  their  children  after  mar- 
riage. 

2.  HusBAKD  AWD  WiFB  <S=»334(3)  —  Aliena- 
tion OF  Affections— Dauaqes—Ezcessivb 
Damages. 

Where  the  parents  of  a  boy  under  age  sepa- 
rated him  from  plaintiff  immediately  after  cele- 
bration of  the  marriage  and  alienated  his  affec- 
tions, and  it  appeared  that  plaintiff  and  her  hus- 
band prior  to  that  had  been  loving  and  affection- 
ate, and  that  plaintiff,  though  she  and  her  hus- 
band had  engaged  in  sexual  intercourse  prior  to 
marriage,  contemplated  happiness  in  her  new 
venture,  an  award  of  $15,000  damages  cannot, 
in  view  of  the  sentimental  nature  of  the  injury, 
be  deemed  exceesivc. 

8.  Witnesses  <S=58(4)  —  Compbtenct  —  Hus- 
band AND  Wife. 
Under  Rem.  Code  1915,  i  1214,  declaring 
that  a  husband  shall  not  be  examined  for  or 
against  his  wife  without  the  consent  of  the  wife, 
nor  shall  either  spouse,  during  marriage  or  aft- 
erwards, without  consent  of  the  other,  be  ex- 
amined as  to  any  communication  made  by  one 
to  the  other  during  marriage  but  that  the  excep- 
tion shall  not  appl^  to  a  civil  action  or  pro- 
ceeding by  one  against  the  other,  a  husband  is 
incompetent  to  testify  against  his  wife  in  an  ac- 
tion brought  by  her  against  his  parents  for 
alienation  of  his  affections. 

4.  Appkai.  and  Ebeob  <S=>880(2)  —  Rkview  — 
Harmless  Error— Reversal. 
In  a  wife's  action  against  her  hnsband'a  par- 
ents for  alienation  of  his  affection,  the  husband 
was  joined  as  a  party  defendant,  and  his  depo- 
sition was  improperly  excluded.  At  the  close  of 
the  case  tlie  action  was  dismissed  as  to  the  hus- 
band. Held,  that  as,  on  retrial,  he  would  not 
be  competent  to  testify  against  the  wife,  and  as 
his  deposition  was  taken  only  because  he  was 
without  the  state,  defendants,  his  parents,  can- 
not complain  of  the  exclusion,  for  they  could 
not,  on  retrial,  introduce  the  deposition  over  the 
wife's  objection. 

Department  2.  Appeal  from  Superior 
Court,  Snohmnisli  County;  Ralph  C.  Bell, 
Judge. 

Action  by  Esther  Aldeen  Lyen  against 
James  L.  L^en  and  Ida  M.  Lyen,  his  wife. 
From  a  judgment  for  plaintiff,  defendants 
appeal.     Affirmed. 

(Tooley,  Horan  &  MulvlhlU,  of  Everett,  for 
appellants.  Fred  O.  Brown  and  John  B. 
Bart,  both  of  Seattle,  and  Howard  Hatha- 
way and  Ehigene  Beebe,  both  of  Everett,  fur 
respondent. 

PARKER,  J.  The  plaintiff,  Esther  Aldeen 
Lyen,  seeks  recovery  of  damages  which  she 
claims  as  the  result  of  the  alienation  of  the 
affections  of  her  husband,  Cecil  Lewis  Lyen, 
by  the  defendants,  James  L.  and  Ida  M. 
Lyen,  the  father  and  mother  of  her  husband. 


Trial  was  had  In  the  superior  coturt  for  Sno- 
homish county,  residting  in  yerdlct  and  judg- 
ment awarding  plaintiff  $15,000  damages  as 
against  the  defendants,  from  which  they 
have  appealed  to  this  court 

[1]  It  is  first  contended  in  appellants'  be- 
half that  the  evidence  introduced  at  the  trial 
was  insufficient  to  support  any  judgment 
against  them  or  either  of  them.  A  painstak- 
ing review  of  the  evidence  has  convinced  us 
that  this  contention  cannot  be  sustained.  We 
feel  that  it  would  be  unprofitable  to  analyze 
in  detail  here  the  evidence  relating  to  this 
distressing  family  affair.  We  have  not  over- 
looked the  rule  that  It  takes  clear  and  con- 
vincing proof  in  cases  of  this  nature  to  over- 
come the  presumption  that  parents  are 
prompted  by  proper  motives  in  advising  their 
children  after  marriage,  as  noticed  in  the  de- 
cisions of  this  court  in  Stanley  t.  Stanley,  27 
Wash.  570,  68  Pac.  187.  We  are  convinced 
that  there  has  been  such  proof  produced  in 
this  cnse  as  fully  warranted  the  jury  In 
awarding  damages  to  respondent  as  against 
appellants. 

[2]  It  is  contended  In  appellants'  behalf 
that,  in  any  event,  the  verdict  is  so  excessive 
as  to  evidence  prejudice  and  passion  on  the 
part  of  the  jury.  In -Speck  v.  Gray,  14  Wash. 
5S9-593,  45  Pac.  143,  Judge  Dunbar,  speak- 
ing for  the  court.  In  sustaining  a  verdict 
awarding  $15,000  damages  for  the  alienation 
of  a  wife's  affections,  said: 

"From  the  very  nature  of  this  kind  of  a  case, 
if  the  injury  is  to  be  compensated  in  money  at 
all,  it  must  be  seen  that  there  is  no  basis  upon 
which  an  appellate  court  can  determine  reason- 
ably whether  the  jury  acted  under  the  control 
of  passion  or  prejudice,  and,  if  they  could  in  any 
case,  it  is  not  discernible  in  this  case.  The  tes- 
timony shows  that  respondent  and  his  wife  were 
respectable  people;  that  she  waa  intrnsted  with 
the  care  and  education  of  the  children  in  that 
community,  and  received  good  wages  as  a  school- 
teacher. The  respondent  was  a  lawyer,  and,  at 
least  commanded  the  respect  of  the  people  of  the 
county  in  which  he  lived  sufficiently  to  be  elect- 
ed to  the  office  of  prosecuting  attorney.  The 
testimony  shows,  and  is  not  disputed,  that  the 
relations  existing  between  the  husband  and  wife 
prior  to  the  advent  of  the  appellant  were  not 
only  cordial  and  friendly,  but  very  affectionate. 
Outside  of  the  amount  of  money  which  would 
necessarily  he  involved  in  the  breaking  up  of  a 
home,  there  are  questions  which  are  so  largely 
and  purely  sentimental,  submitted,  too,  peculiar- 
ly to  the  discretion  of  the  jui-y  which  tries  the 
case,  that,  unless  the  amount  found  as  damages 
should  be  clearly  shovm  to  be  the  result  of  pas- 
sion and  prejudice,  the  court  would  not  be  war- 
ranted in  reversing  the  case  on  the  ground  of 
excessive  damages.' 

The  facts  there  involved,  it  Is  true,  pre- 
sented a  case  of  fiagrant  wrong  on  the  part 
of  the  defendant,  involving  seductlou  of  the 
wife  as  w^ell  as  the  alienation  of  her  affec- 
tions, which  would  necessarily  Intensify  the 
feeling  of  humiliation  and  disgrace  on  the 
part  of  the  wronged  husband.  These  senti- 
mental considerations  were,  however,  appar- 
■ently  about  all  there  was  to  look  to  in  that 
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case  for  the  measurement  of  damages.  While 
the  case  before  ns  presents  a  wrong  of  some- 
what different  nature,  we  think  there  la  lit- 
tle ground  for  arguing  that  It  was  any  leas 
distressing  to  respondent  than  to  the  plaintiff 
In  that  c«>se.  Respondent  and  her  husband 
met  In  the  spring  of  1914.  There  then  be- 
gan a  courtship,  resulting  in  a  strong  bond 
of  affection  between  them.  They  became  en- 
gaged to  bA  married.  During  the  engagement 
they  indulged  in  sexual  intercourse,  which 
resulted  in  the  resi>ondent  becoming  preg- 
nant Their  engagement  had  been  kept  se- 
cret from  their  parents,  but  the  pregnant 
condition  of  respondent  Induced  them  to  dis- 
close their  engagement  to  their  respective 
parents,  and  the  asking  of  the  consent  of  the 
parents  of  both  to  their  marriage;  they  both 
being  under  age  making  such  consent  neces- 
.sary  before  a  license  could  be  lawfully  pro- 
cured for  their  marriage.  The  parents  of  re- 
spondent, not  only  consented,  but  urged  the 
marriage.  Appellants  reluctantly  consented 
to  the  marriage.  Thereupon  the  marriage 
occurred  in  June,  1915.  Dp  to  that  time,  and, 
in  any  event,  for  a  short  time  following  the 
marriage,  the  bond  of  affection  between  these 
young  people  was  evidently  as  strong  and  se- 
cure as  could  be  desired-.  Immediately  after 
the  marriage  appellants  spirited  their  son,  re- 
spondent's husband,  away,  and  she  never 
saw  him  again.  She  begged  them  to  have 
him  return  to  her,  or  allow  him  to  return  to 
her,  which  they  refused  to  do,  refusing  to  tell 
her  where  he  was.  The  evidence  seenis  to 
render  it  plain  that  she  married  the  son  In 
the  best  of  faith,  believing  that  he  was  going 
to  live  with  her;  while  the  evidence  seems  to 
be  equally  convincing  that  appellants  had 
formed  the  intention,  before  the  marriage,  to 
cause  their  son  to  leave  respondent  immedi- 
ately following  the  marriage.  There  is  evi- 
dence indicating  that  he  knew  of  this  inten- 
tion on  the  part  of  his  parents;  but  the  Jury 
were  fully  warranted  in  believing  that  be 
loved  respondent  and  wanted  to  remain  with 
her.  Both  the  families  of  respondent  and 
appellants  are  of  apparent  equal  respecta- 1 
biiity.  There  may  be  some  difference  be- 1 
tween  them,  measured  by  conventional  social  ] 
standards;  but  even  this  seems  to  be  little  | 
else  than  a  difference  in  the  possessicm  of ' 
wordly  goods.  Some  time  following  the  mar- 
riage a  child  was  bom  to  respondent,  the 
result  of  the  association  of  her  and  her  hus- 
l>and  before  the  marriage.  Notwithstanding 
the  indiscretion  of  these  young  people  prior 
to  their  marriage,  the  evident  affection  they 
bad  for  each  other  up  to  and  immediately 
following  the  marriage  promised  a  happy 
union  between  thorn,  had  they  been  permitted 
to  live  together.  We  think  the  evidence  fully 
warranted  the  jury  in  taking  substantially 
this  view  of  the  facts,  and  in  concluding  that 
the  interference  by  appellants  in  this  mar-^ 
riage  relation  was  prompted  by  uialiclous 
motives.  It  is  true  that  respondent's  hus- 
band, by  reason  of  his  youth,  had  but  little 


earning  capacity,  and  as  to  respondent's  loss 
of  support  it  might  well  be  said  that  it  was 
not  very  great,  measured  in  dollars  and 
cents;  but  her  loss  in  other  respects,  we 
think  It  can  well  be  argued  In  the  light  of  all 
the  facts  and  circumstances  here  shown,  was 
fully  as  great  as  the  plaintiff's  loss  Involved 
in  Speck  v.  Gray,  supra.  In  our  decision  in 
Phillips  V.  Thomas,  70  Wash.  533,  127  Pac. 
97,  42  L.  R.  A.  (N.  8.)  582,  the  reluctance  of 
the  courts  to  Interfere  with  verdicts  la  this 
class  of  cases  by  reason  of  their  tieiug  exces- 
sive was  recognized,  though  In  that  case  a 
new  trial  was  granted  because  of  an  exces- 
sive judgment,  it  behig  for  $25,000.  It 
there  appeared  that  the  husband  and  wife 
were  past  middle  life,  had  lived  apart  for 
some  years  previously,  and  had  but  little 
affection  for  one  another.  We  do  not  see  our 
way  clear  to  interfere  with  the  verdict  upon 
the  ground  of  its  being  excessive;  there  be- 
ing nothing  in  the  record  before  us  pointing 
to  prejudice  and  passion  on  the  part  of  the 
Jury,  except  as  might  be  inferred  from  the 
size  of  the  verdict. 

[3,4]  Cecil  Lewis- Lyen  was  made  a  de- 
fendiant  in  this  action  with  his  parents;  up- 
on what  theory  is  of  no  consequence  here. 
At  the  conclusion  of  the  trial  the  court  in- 
structed the  Jury  that  no  recovery  of  dam- 
ages could  be  had  by  respondent  as  against 
him,  and  a  Judgment  was  thereupon  entered 
dismissing  the  case  as  to  him.  Some  time  be- 
fore the  trial  the  deposition  of  Cecil  Lewis 
Lyen  was  taken  in  his  own  behalf  at  Den- 
ver, Colo.,  where  he  bad  been  residing  since 
the  marriage.  We  say  "in  his  own  behalf," 
because  the  commission  for  the  taking  of  tlie 
deposition  was  issued  at  the  request  of  coun- 
sel who  appeared  and  answered  separately 
for  him,  and  the  commission  therefor  and 
the  certificate  of  the  commissioner  taking 
the  deposition  so  recites.  During  the  trial, 
and  before  the  dismissal  of  the  case  as  to 
Cecil  liCwis  Lyen,  a  moliou  was  made  in  re- 
spondent's behalf  to  suppress  the  deposition 
upon  a  number  of  stated  grounds,  none  of 
which,  however,  was  that  he  was  the  hus- 
band of  respondent  and  had  testified  against 
her  without  her  consent ;  that  ground  of  ob- 
jection not  being  urged,  evidently  because 
be  was  then  a  defendant  in  the  action.  The 
motion  for  the  suppression  of  the  deposition 
was  by  the  court  sustained  upon  some  of  the 
grounds  stated  upon  which  it  was  _  made. 
This  ruling  of  the  court  is  now  urged  as  er- 
ror prejudicial  to  the  rights  of  appellants. 
Whatever  technical  error  there  may  have 
been  in  the  suppression  of  the  deposition  as 
against  Cecil  Lewis  Lyen,  or  even  as  against 
the  app<!llants  upon  the  former  trial,  we  are 
quite  unable  to  sec  how  such  error  could 
work  to  the  prejudice  of  appellants,  now 
that  he  is  no  longer  a  partj  to  the  action, 
and  has  no  interest  in  the  outcome  of  a  new 
trial  should  one  be  granted.  It  seems  plain 
to  us  that  he  could  not  testify  against  re- 
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spondent  np<m  a  new  trial  without  her  con- 
sent, and  that  therefore  his  deposition,  being 
wholly  testimony  against  her,  could  not  be 
read  In  evidence  upon  a  new  trial  without 
her  consent.  To  now  tevetie  this  judgment 
for  such  error  would  be  to  no  purpose  what- 
eyer.  We  must  proceed  upon  the  assumption 
that  she  would  not  consent  to  the  reading  of 
the  deposition  upon  a  new  trial,  in  view  of 
the  fact  that  practlcnlly  its  every  word  is 
against  her.  Section  1214,  Uemlngton's  Code, 
reads: 

"A  husband  shall  not  be  examined  for  or 
against  big  wife  without  the  consent  of  the  wife, 
nor  a  wife  for  or  KKainst  her  husband  without 
the  consent  of  the  husband;  nor  shall  either, 
during  marriage  or  afterwards,  without  the  con- 
sent of  the  other,  be  examined  as  to  any  com- 
munication made  by  one  to  the  other  during 
marriage.  But  this  exception  shall  not  apply  to 
a  civil  action  or  proceeding  by  one  against  the 
other." 

That  this  applies  to  an  action  by  one 
spouse  for  the  alienation  of  the  affections  of 
the  other  is  well-settled  law.  •  Speck  v.  Gray, 
14  Wash.  589,  45  Pac.  143 ;  Stanley  t.  Stan- 
ley, 27  Wash.  570,  68  Pac.  187 ;  13  R.  C.  U 
14W.  It  is  argued  that  the  competency  of 
Cecil  Lewis  Lyen  to  testify  upon  a  new  trial 
should  be  determined  as  of  the  time  his  dep- 
osition was  taken.  Conditions  may  arise 
under  which  auch  a  rule  would  be  applica- 
ble; but,  plainly,  we  think  such  rule  has  no 
application  here.  It  is  manifest  that  the  dep- 
osition of  Cecil  Lewis  Lyen  was  taken  only 
because  of  his  absence  from  the  state.  Now, 
supposing  he  should  be  present  upon  a  new 
trial.  Manifestly,  his  deposition  could  not 
be  read  in  evidence  by  the  express  provisions 
of  section  1245,  Rem.  Code,  for  the  reason 
that  its  takln.T  end  use  would  then  no  longer 
exist  See,  also,  8  R.  C.  L.  1136.  We  would 
then  have  the  remarkable  situation  of  a  wit- 
ness being  present  in  court,  not  privileged  to 
testify  except  by  his  wife's  consent,  and  yet 
bis  deposition  read  In  evidence,  regardless  of 
her  consent.  If  the  contention  of  counsel  for 
appellants  be  well  founded.  Manifestly,  this 
is  not  the  law  applicable  to  such  a  situation. 
The  text  and  authorities  cited  thereunder 
in  13  Cyc.  095,  are  of  interest  in  this  con- 
nection, and  may  be  said  to  lend  some  sup- 
port to  our  conclusion,  though  we  do  not  cite 
them  as  being  exactly  in  point.  We  are  of 
the  opinion  that  the  alleged  error  in  the  sup- 
pression of  the  deposition  is  unavailing  to 
appellants. 

Some  contentions  are  made  as  to  certain 
other  claimed  errors  touching  the  admission 
and  exclusion  of  testimony,  and  the  giving 
and  refusal  to  give  instructions  to  the  Jury. 
These  claims  of  error,  we  think,  are  so  whol- 
ly without  merit  as  to  not  call  for  discussion 
here. 

The  Judgment  is  affirmed. 

ELLIS,  0.  J.,  and  HOLCOMB,  MOUNT, 
and  FULLBRTON,  JJ.,  concur. 


(•8  Wash.  426) 
REYNOLDS  et  al.  v.  CANTON  INS.  OFFICE, 
LIMITED,  OF  HONG  KONG,  CHINA. 
(So.  13979.) 

(Supreme  Court  of  Washington.    Oct.  11,  1917.) 

1.  Insurance  «=»389(6)— Marinb  Instjbancb 
— Risk— ICsToppEL. 

In  an  action  upon  a  marine  insurance  policy 
to  recover  for  the  destruction  of  a  gas  boat  by 
fire,  beyond  the  trading  limits  defined  in  a  mar- 
ginal provision,  where  the  jury  found  that  the 
insurer  knew  when  the  policy  was  issued  that 
the  boat  was  going  beyond  such  trading  limits,  it 
was  estopped  from  asserting  the  invalidity  of 
the  policy  for  a  violation  of  that  provision. 

2.  Insubancb  «=»620(2)— Marine  Insurance 
—Sufficiency  of  Complaint. 

A  complaint,  in  an  action  to  recover  upon  a 
marine  insurance  policy  for  the  destruction  of  a 
gas  boat  by  fire,  alleging  that  the  application 
therefor  was  made  to  the  insurer's  agent  and 
that  after  the  application  the  policy  was  issued 
and  delivered,  was  not  objectionable  because  not 
alleging  tliat  the  insurer  ever  accepted  the  ap- 
plication or  that  it  was  made  to  it. 

3.  Insurance  <g=»207(l)— Marine  Insurance 
— Assignment- Validity. 

Where  a  policy  of  marine  insurance  on  a  gas 
boat  obtained  by  plaintiff  was  made  pa.vable  to 
a  bank  which  had  a  mortgage  upon  the  boat  as 
an  additional  security,  and  the  hank,  before  suit 
was  brought,  assisned  to  plaintiff  all, its  inter- 
est under  the  policy,  the  provision  that  no  as- 
signment should  be  valid  unless  the  insurer's 
consent  was  first  obtained  and  indorsed  thereon 
did  not  apply. 

4.  Trial   «=>260(1)  —  Requested  Instbuc- 
TTONS— Given  Instructions. 

The  refusal  of  requested  instructions  was 
not  error,  where,  so  far  as  they  contained  a 
correct  statement  of  the  law  applicable  to  the 
case,  they  were  sufliciently  covered  by  the  in- 
structions given. 

5.  Trial  «=>374(2)— Advisory  Verdict. 

Even  if  an  action  to  recover  upon  a  marine 
insurance  policy  was  an  equitable,^  action,  it 
would  not  have  been  error  for  the  trial  judge  to 
submit  the  issues  of  fact  to  the  jury  and  to 
use  the  verdict  as  advisory  merely. 

6.  PLBADiNa  «=>248(5)— Auendubnt  or  Cov-' 

PLAINT. 

In  an  action  on  a  policy  of  marine  insurance 
an  amendment  of  the  complaint,  at  the  begin- 
ning of  the  trial,  by  pleading  an  estoppel  against 
the  insurer,  was  not  erroneous,  where  the  in- 
surer did  not  claim  a  surprise  and  ask  for  a 
continuance. 

7.  Action  €=>25(3)— Law  or  Equity— Action 
UPON  Insurance  Policy. 

An  action  to  recover  upon  a  marine  insur- 
ance policy  for  the  destruction  of  a  gas  boat  by 
fire  beyond  the  trading  limits  defined  by  a  mar- 
ginal clause,  wherein  the  complaint  alleged  that 
the  clause  was  inserted  wrongfully  and  without 
the  insured's  permission,  and  that  when  the  pol- 
icy was  issued  the  insured  knew  that  the  boat 
was  going  beyond  such  trading  limits  and  was 
estopped  from  claiming  the  benefits  of  the  clause, 
and  praying  that  the  policy  be  reformed  by  strik- 
ing out  the  clause  and  for  judgment  for  the 
amount  of  the  policy,  was  an  action  at  law,  and 
not  an  action  in  equity. 

8.  Insurance  <s=143(7)— Marine  Insurance 
-Estoppel— Reformation  op  Policy. 

Id  such  case,  the  insured  would  be  entitled 
to  recover  without  a  reformation  of  the  policy 
on  the  theory  that  the  insured  was  estopped  from 
asserting  its  avoidance  by  trading  beyond  the 
limits  defined  by  the  marginal  clause. 
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Department  1,  Appeal  tiom  Superior 
Court,  King  County ;  Jobo  S.  Jurey,  Judge. 

Action  by  S.  B.  Beynolds  and  another 
against  the  Canton  Insurance  Office,  Limited, 
ot  Hong  Kong,  China.  Judgment  for  plain- 
tiffs on  the  verdict,  motion  for  Judgment  not- 
wlthiftanding  the  verdict  and  for  a  new  trial 
overruled,  and  defendant  appeals.    Anirmed. 

Bogle,  Graves,  Merritt  &  Bogle,  of  Seattle, 
for  appellant.  Myers  &  Johnstone,  of  Seat- 
tle, for  respondents. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  upon  a  marine  Insurance  policy  for 
the  deKtruction  of  the  gas  boat  Arnold  by 
fire.  The  cause  was  tried  to  the  court  and  a 
Jury,  and  resulted  In  a  verdict  In  favor  of 
the  plaintifiTs.  The  defendant  made  a  motion 
for  Judgment  notwithstanding  the  verdict 
and  also  for  a  new  trial.  Both  of  these  mo- 
tions were  overruled,  and  Judgment  was  en- 
tered upon  the  verdict  In  the  sum  of  $2,114. 
The  defendant  appeals. 

The  facts  which  are  not  In  dispute,  or 
which  the  Jury  had  a  right  to  find  from  the 
evidence,  may  be  stated  as  follows:  The  re- 
spondents were  the  owners  of  the  Arnold. 
Norman  TV'hitebouse  &  Co.,  a  corporation, 
was  the  general  agent  of  the  Canton  Insur- 
ance Office,  the  appellant.  On  April  23,  1915, 
S.  B.  Reynolds,  one  of  the  respondents,  pre- 
sented a  written  application  to  Norman 
Whitehouse,  the  managing  otticer  of  Norman 
Wtiitehouse  &  Co.,  for  a  policy  of  insurance 
on  the  Arnold  in  the  sum  of  $5,000.  This  ap- 
plication contained  the  following  direction: 

"Have  this  policy  specify  that  the  said  launch 
will  sail  from  Seattle,  Washington,  to  Cape 
Yagataga,  Seward,  Cook's  Inlet,  plying  between 
■aid  ports  and  other  waters  of  South  Eastern 


Two  or  three  days  after  this  application 
was  presented,  Whitehouse  &  Co.  caused  the 
Arnold  to  be  surveyed  as  preliminary  to  the 
writing  of  the  insurance.  At  the  time  the 
survey  was  being  made,  Norman  Whitehouse 
was  told  by  Reynolds  that  the  boat  was  go- 
ing to  Seward  from  Cape  Yagataga,  and  from 
there  to  Cook's  Inlet  to  take  general  freight. 
A  policy  for  $2,000  was  written  on  April  30, 
1915,  and  thereafter  delivered  to  the  Nation- 
al City  Bank.  Upon  the  margin  of  this  pol- 
icy there  had  been  inserted  the  following: 

"Warranted  during  the  currency  of  this  policy 
vessel  to  be  employed  in  tlic  waters  of  Puget 
Sound,  British  Columbia  and  Southeastern  Alas- 
ka. Warranted  not  to  use  the  west  coast  of 
Vancouver  Island." 

Reynolds,  when  he  left  on  the  Arnold,  had 
not  seen  the  policy  and  knew  nothing  of  Its 
contents.  On  the  21st  day  of  July,  1915,  the 
Arnold,  while  near  the  entrance  to  Cook's  In- 
let, and  beyond  the  trading  limits  defined  in 
the  marginal  clause,  was  destroyed  by  fire.  As 
already  indicated,  by  this  action  it  was 
sought  to  recover  upon  the  policy.  The  de- 
fense to  the  action  was  that  at  the  time  the 
Arnold  was  destroyed  it  was  beyond  the 


trading  limits  defined  in  fbe  nuuslnal  Oanaa 
of  the  policy. 

11]  The  first  question  to  be  determined  is 
whether  the  respondents  have  a  rigbt  to  pre- 
vail notwithstanding  this  marginal  ctausei 
The  application  for  the  policy  specified 
Cook's  Inlet  as  within  the  trading  limita 
there  defined.  Reynolds  testified  that  be  In- 
formed Whitehouse,  while  the  survey  of  the 
boat  was  being  made,  that  he  expected  to 
take  the  boat  to  Cook's  Inlet.  The  surreror's 
report  specified  Seward,  Alaska,  as  one  of 
the  places  where  the  boat  would  be  employed 
on  Its  voyage.  In  answer  to  a  special  inter- 
rogatory, the  jury  found  that  Whitehouse  ft 
Co.  Imew  at  the  time  of  the  Issuance  of  the 
policy  that  the  Arnold  was  going  to  a  point 
beyond  the  trading  limits  defined  In  tbe  mar- 
ginal clause.  If,  at  tbe  time  the  policy  was 
Issued,  tbe  appellant,  or  its  agent,  knew  that 
the  Arnold  was  going  beyond  tbe  trading 
limits  prescribed  in  the  marginal  dauae,  it 
would  t>e  estopped  f ropi  asserting  tbe  invalid- 
ity of  tbe  policy  for  a  violation  of  that  pro- 
vision. In  Mesterman  v.  Home  Mutual  Ins. 
Co.,  5  Wash.  524,  32  Fac.  458,  34  Am.  St. 
Rep.  877,  it  was  said: 

"Although  there  are  some  cases  holding  tbe 
contrary,  we  think  the  decided  weight  of  author- 
it;,  as  well  as  tbe  better  reasoning,  is  in  &Tor 
of  the  rule  that  an  insurance  company  is  estop- 
ped from  asserting  the  invalidity  of  its  policy 
at  the  time  it  was  issued  for  the  violation  of  any 
of  tbe  conditions  of  such  policy,  or  the  applica- 
tion therefor,  if,  at  the  time  that  it  was  so  is- 
sued, the  fact  of  such  violation  was  known  to 
the  company,  or  its  duly  authorized  agent." 

In  McElroy  v.  British  America  Assur.  Co., 
94  Fed.  990,  36  a  C.  A.  615,  the  federal  Cir- 
cuit Court  of  Appeals  for  tbe  Ninth  Circuit 
med  this  language: 

"Under  the  weight  of  authority,  the  defend- 
ant is  estopped  from  asserting  the  invalidity  of 
its  policy  tor  violation  of  the  conditions  of  tlie 
policy,  if  such  alleged  violation  was  known  by 
the  defendant  at  tbe  time  of  its  issue.  Mester- 
man V.  Insurance  Co.,  5  Wash.  524,  32  Paa  458 
[M  Am.  St.  Rep.  8771.  'If  tbe  agent  knew  of 
tbe  other  insurance  when  the  contract  was  en- 
tered into,  it  is  not  only  a  waiver  of  notice,  bat 
also  of  a  forfeiture  on  that  ground.'  Wood,  Ins. 
§  406.  In  Beebe  v.  Insurance  Co.,  93  Mich.  514. 
53  N.  W.  818  [18  L.  R.  A.  481,  32  Am.  St  Rep. 
519],  it  was  held  that  where  the  agent  of  the  in- 
surance company,  with  Itnowledge  as  to  tbe 
amount  of  incumbrance  upon  property  insured, 
misstated  such  amount  in  an  amplication  for  in- 
surance made  out  by  him,  and  which  plaintiH. 
without  reading,  signed,  and  the  agent  assared 
plaintiff  tljat  Uie  application  was  all  right,  and 
that  sbe  was  fully  protected  the  defendant  com- 
pany could  not  deny  its  liability  under  a  pro- 
vision of  the  policy  that  tbe  application  was  a 
warranty  as  to  the  material  facts,  and  that  a 
misstatement  would  void  it;  the  company  being 
presumed 'to  have  tbe  knowledge  of  its  agent" 

The  evidence  shows,  and.  In  answer  to  spe- 
cial interrogatories,  the  jury  found,  that 
Whitehouse  knew  when  the  policy  was  issued 
that  the  boat  was  going  beyond  tbe  trading 
limits  defined  in  the  marginal  clause,  and 
that  respondents  did  not  know  of  this  clause 
until  after  Reynolds  returned  from  Alaska, 
which  was  subsequent  to  the  fire. 
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[2]  Tte^  appellant  contended  In  the  trial 
court,  and  repeats  the  contention  here,  that 
the  amended  complaint  upon  which  the  ac- 
tion was  tried  did  not  state  a  cause  of  action, 
and  therefore  its  demurrer  thereto  should 
have  been  sustained.  The  basis  of  this  con- 
tention is,  if  we  understand  it  correctly,  that 
the  complaint  does  not  allege  that  the  appel- 
lant ever  accepted  the  application  made  by 
the  respondents,  and  that  it  does  not  allege 
that  ttie  application  was  made  to  the  Canton 
Insurance  Office,  the  appellant.  The  com- 
plaint, howerer,  does  allege  that,  after  the 
presentation  of  the  application,  the  policy 
was  Issued  and  delivered.  The  objection  that 
the  complaint  does  not  allege  that  the  appli- 
cation was  made  to  the  appellant  is  also 
without  merit  It  is  alleged  that  the  applica- 
tion was  made  to  the  agent  of  the  appellant 

[3]  It  Is  further  contended  that  the  re- 
spondents failed  to  prove  any  Interest  in  the 
subject-matter  of  the  suit.  The  policy,  at  the 
time  it  was  Issued,  was  made  payable  to  the 
National  City  Bank.  This  was  because  that 
bank  then  had  a  mortgage  upon  the  Arnold 
In  the  sum  of  $1,000  and  desired  the  Instir- 
ance  policy  as  an  additional  security.  The 
premium  oipon  the  policy  was  paid  by  the 
respondents,  and  it  was  issued  upon  the  ap- 
plication of  Reynolds.  Before  the  suit  was 
instituted,  the  bank  made  a  written  assign- 
ment to  the  respondents  of  all  its  right,  title, 
or  interest  under  the  policy  as  Issued.  The 
provision  of  the  policy  that  no  assignment 
thereof  shall  he  valid  unless  the  written  con- 
sent of  the  insurer  be  first  obtained  and  in- 
dorsed thereon  is  not  applicable  to  the  facts 
in  this  case. 

[4]  Error  Is  assigned  as  to  *  Instructibns 
given  and  requests  refused,  but  we  find  no 
error  in  this  r%ard.  The  cause  was  pre- 
sented to  the  Jury  upon  the  theory  that,  if 
the  appellant  or  its  agent  knew  at  the  time 
of  the  issuance  of  the  policy  that  the  Arnold 
upon  the  voyage  then  contemplated  was  to 
go  beyond  the  trading  limits  prescribed  in 
the  marginal  clause,  it  would  be  estopped 
from  asserting  that  clause  in  defense  to  the 
action,  and  the  respondents  would  not  be 
bound  by  the  clause  written  in  the  margin  of 
the  insurance  policy  unless  they  had  agreed 
thereto,  or  I^d  knowledge  thereof  when  the 
policy  was  written  or  l)efore  the  fire.  These 
instructions  correctly  presented  to  the  Jury 
the  law  as-  applicable  to  the  facts  in  the  case. 
The  instructions  requested  and  refused,  so 
far  as  they  contain  a  correct  statement  of 
the  law  applicable  to  the  case  were  sufilcient- 
ly  covered  in  the  Instructions  given. 

[6]  Another  contention  of  the  appellant  Is 
that  the  action  was  one  in  equity,  and  there- 
fore should  have  been  tried  without  a  Jury 
Even  If  it  were  an  equitable  action,  It  would 
not  have  been  error  for  the  trial  Judge  to  sub- 
mit the  issues  of  fact  to  the  Jiiry  and  use  the 


verdict  as  advisory  merely,  and  In  no  manner 
bound  thereby  should  it  not  meet  with  his 
approval.  Dalton  v.  Union  Gap  Irrigation 
Co.,  69  Wash.  303,  124  Pac.  1128;  Enoa  v. 
Hamblen,  79  Wash.  683,  140  Pac.  675. 

[6,  7]  But  we  think  the  action  was  one  at 
law  rather  than  In  equity.  The  complaint, 
speaking  generally,  was  in  the  ordinary  form 
of  an  action  upon  an  insurance  policy  for 
the  purpose  of  recovering  the  value  of  prop- 
erty destroyed  by  fire.  In  addition  to  the 
allegations  usually  found  la  such  complaints, 
it  was  here  alleged  that  the  marginal  clause 
in  the  policy — setting  it  out — was  Inserted 
wrongfully  and  without  authority  or  permis- 
sion of  the  respondents,  and  that  at  the  time 
of  the  Issuance  of  the  policy  the  appellant 
knew  that  the  Arnold  was  loaded  with  passen- 
gers and  freight  destined  to  a  point  beyond  the 
trading  limits  prescribed  in  the  marginal 
clause,  and  was  therefore  estopped  from 
claiming  the  benefit  of  that  clause.  It  is  true 
that  the  complaint  was  amended  at  the  be- 
ginning of  the  trial,  over  objection,  by  plead- 
ing the  estoppel.  The  appellant  did  not  claim 
surprise  and  ask  for  a  continuance,  and  there- 
fore there  was  no  error  in  permitting  the 
amendment  The  complaint  prayed  that  the 
policy  be  reformed  by  striking  out  the  mar- 
ginal clause  and  for  Judgment  for  the  amount 
of  the  policy.  The  facts'  pleaded  In  the  com- 
plaint would  Indicate  that  It  was  an  action 
at  law.  The  fact  that  there  was  a  prayer, 
not  only  for  judgment  for  the  amount  of  the 
policy,  but  for  reformation  thereof,  would  not 
necessarily  change  the  character  of  action 
as  made  by  the  allegations  of  the  complaint 
Cushing  V.  Williamsburg  City  Fire  Ins.  Co., 
4  Wash.  538,  80  Pac.  73& 

[I]  If  the  appellant  or  Its  agent,  as  the 
Jury  found,  knew  at  the  time  the  policy  was 
Issued  that  the  Arnold,  upon  the  voyage  con- 
templated, was  to  go  beyond  the  trading 
limits  prescribed  in  the  marginal  clause,  and 
if  the  respondents  had  not  consented  to  such 
clause,  and  had  no  knowledge  thereof  until 
subsequent  to  the  fire,  then  the  respondents 
would  be  entitled  to  prevail  without  a  ref- 
ormation of  the  policy,  upon  the  theory  that 
the  appellant  was  estopped  from  asserting 
the  provisions  of  the  policy  defining  the  trad- 
ing limits  to  be  other  than  those  specified  in 
the  application. 

The  Judgment  will  be  affirmed. 

ELLIS,  C.  J.,  and  CHADWIOK,  MORRIS, 
and  WEBSTER,  JJ.,  concur. 

°°^™°^  (97  Wash.  137) 

STATE  V.  GREAT  NORTHERN  RY.'CO. 
(No.  13895.) 
(Supreme  Court  of  Washington.    Oct  16,  1917.) 

Commerce  ®=>14 — Interstate  CoM>fEBCE— In- 
toxicating Liquors— Pervits  to  Sirip. 
Although  a  permit  had  been  issued  for  the 
shipment  of  liquor  where  it  was  not  attached  to 
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the  contaiDer*  at  the  time  of  shipments,  as  re- 
quired by  Initiative  Measure  No.  3  (Laws  1915, 
p.  13)  I  18,  the  shirimpDt  was  contrary  to  the 
laws  of  this  state,  and  its  character  as  interstate 
commerce  would  thereby  be  divested. 

En  Banc  On  petition  for  rebearins.  De- 
nied. 

For  former  opinion,  see  165  Pac.  1073. 

PER  CURIAM.  Since  tbe  opinion  in  tbia 
oase  (165  Pac.  1073)  was  filed,  a  petition  has 
been  presented  by  tbe  appellant.  In  wbicb 
complaint  Is  made  because  tbe  court  did 
not  consider  more  in  detail  two  questions 
presi'iited  in  tbe  api>ellant's  brief  and  upon 
tbe  urul  argument. 

Tbe  first  of  these  questions  was  whether 
tbe  labeling,  mariiing,  and  manner  of  trans- 
porting, handling,  and  delivering  tbe  liquor 
Bhipnient  in  question  was,  or  should  be,  regu- 
lated by  sections  2.38,  239,  and  240  of  the 
penal  statutes  of  tbe  United  States,  act  of 
Congress  of  March  4,  1909,  c.  321,  35  Stat 
11.36  (U.  S.  Comp.  St.  1916,  f{  10408,  10409, 
10410),  and  whether,  under  section  8,  art  1,  of 
tbe  United  States  Constitution,  the  provi- 
sions of  this  statute  were  exclusive  of  legis- 
lation by  the  states  upon  the  same  subject. 

The  other  contention  was  that,  under  sec- 
tion 17  of  Initiative  Men.sure  No.  3  and  tbe 
I)eruiit  issued  by  the  county  auditor,  the  ship- 
ment of  liquor  in  question  was  a  permitted 
one,  and  therefore  a  lawful  shipment  under 
the  laws  of  the  state  of  Washington,  and 
was  not  subject  to  tbe  provisions  of  tbe 
Webb-Kenyon  Act  (Act  March  1,  1913,  c.  90, 
87  Stat.  699  [U.  8.  Comp.  St.  1916,  |  87.391). 

We  tbinlt  both  of  these  questions  were  suffi- 
ciently covered,  though  in  general  language, 
in  the  original  opinion.  That  opinion  was 
rested  upon  tbe  recent  decision  of  the  feder- 
al Supreme  Court  in  the  case  of  Clark  Dis- 
ttlllng  Co.  V.  Western  Maryland  R.  Co.,  242 
U.  S.  311,  37  Sup.  Ct  180,  61  I*  Ed.  326,  L. 
R.  A.  1017B,  1218,  Ann.  Cas.  1917B,  845. 
It  was  there  beld  that  tbe  purpose  of  the 
Webb-Kenyon  Act  was  to  prevent  the  im- 
munity characteristic  of  Interstate  commerce 
from  being  used  to  permit  the  receipt  of  liq- 
uor through  such  commerce  "in  stated  con- 
trary to  their  laws,"  and  that  the  "regula- 
tion which  tbe  Webb-Kenyon  Act  contains 
permits  state  prohibitions  to  apply  to  move- 
ments of  liquor  from  one  state  into  another." 

In  this  case  the  liquor  was  seized  under 
the  provisions  of  the  state  law  (Initiative 
Measure  No.  3,  Laws  of  1915,  c.  2,  p.  2). 
Whether  the  Webb-Kenyon  Act  repesiled  sec- 
tions 238,  239,  and  240  of  the  federal  penal 
statutes  is  a  question  not  neces.snry  for  us 
to  determine,  because,  if  tbe  Webb-Kenyon 
Act  divested  intoxlcutlng  liquor  of  its  charac- 
ter as  interstate  commerce  when  It  was 
brought  into  tbe  state  contrary  to  tbe  laws 
thereof,  it  would  seem  to  necessarily  follow 
that  it  would  be  subject  to  the  state  laws. 


since  It  no  longer  had  the  diarmcter  of  Inter- 
state oonimeroe. 

Upon  the  last  question  above  stated — tltat 
tbe  shipment  was  a  permitted  one,  because 
a  pem4t  had  been  issued  by  tbe  ooonty  andl- 
tor,  and  was  therefore  not  subject  to  the  pro- 
visions of  the  Webb-Kenyon  Act — it  may  be 
said  that,  while  tbe  permit  had  been  isaiaed, 
it  was  not  attached  to  the  shipment  as  re- 
quired by  section  18  of  Initiative  Measaie 
Xo.  3.  Without  a  permit  Iteing  affixed,  as 
required  by  tbe  statute,  it  would  be  a  ship- 
ment contrary  to  tbe  laws  of  tbe  state,  and 
its  character  as  interstate  commerce  would 
thereby  be  divested.  In  our  opinion,  we  may 
say  again  that  tbe  Clark  Distilling  Co.  Case 
Is  controlling. 

Tbe  petition  will  be  denied. 

(98  Wash.  SIT} 
FAHET  et  al.  r.  SHAFER  et  aL  (No.  13674.) 
(Supreme  Court  of  Washington.    Oct  17.  1917.) 

1.  LiBEi.  AND  Slander  ^=>43.  44(1).  45(1)— 
"OrALiriED  Privii^oe" — Interest. 

Where  a  communication  is  prompted  by  a 
duty  to  tbe  public  or  to  a  third  person,  or  it 
made  toncliing  a  matter  in  wbicb  tbe  party 
making  it  has  an  interest  to  another  liavins  a 
corresponding  interest,  it  is  privileged  if  made 
iu  «rnod  faith  and  without  malice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Qualified 
Privilege.] 

2.  Libel  and  Slander  ®s»4,  51(1) — Cnm.  Ac- 
tions—Malice. 

Malice  is  not  ordinarily  an  essential  element 
in  a  civil  action  for  (lama^es  for  libel  or  alaoder, 
but  it  is  essential  if  tbe  matter  set  up  is  quali- 
fie<lly  privileged. 

3.  Libel  and  Slander  «=>123(8)— Quautikd 
Privilege— Question  fob  Jurt. 

Whether  *a  statement  in  good  faith  and 
without  malice  is  privileged  is  a  question  for 
the  court,  but,  if  there  is  any  evidence  reason- 
ably tending  to  show  malice,  it  is  for  the  jury. 

4.  Libel  and  Slander  9=»45(2) — Quautikd 
Privilege— Interest. 

Where  plaintiffs  opened  an  npstairs  doth- 
ing  store  and  advertised  that  they  sold  $25 
clothes  for  $15  because  they  had  no  expensive 
ground  floor  rent,  nor  expensive  show  cases  or 
windows,  other  ground  floor  merchants  were 
qualifiedly  privileged  in  stating  to  the  newspa- 
per advorti.sing  manager  that  plaintiffs  could 
nut  do  business  on  that  basis,  and  that  they 
would  go  brolie  and  astcing  such  persons  to  loolc 
into  their  business. 

5.  Libel  and  Slander  «=>112(2)— Malice- 
Evidence— Sufficiency. 

Evidence  held  insuflicicnt  to  show  malice  in 
statements  made  by  defendants  as  to  piaintifft' 
business  and  their  advertising. 

6.  Libel  and  Slander  ^=>22— Conditiohai. 
statement& 

Mere  expressions  of  opinion  or  conditional 
statemcuta  or  imputations  are  not  lil>elous. 

Department  2.  Appeal  from  Superior 
Court  King  County;   John  S.  Jurey,  Judges 

Action  by  T.  P.  Fahey  and  another,  co- 
partners, ogainst  Julius  Shafer  and  others,  aa 
tbe  Seattle  Retail  Clothiers'  Association. 
Judgment  for  defendants,  and  plalntUts  ap- 
peal.   Affirmed. 
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John  H.  Perry,  of  New  York  City,  and  O. 
li.  WUlett.  of  Seattle,  for  appellants.  PetetB 
&  Powell  and  Arthur  Hntchlnson,  all  of  Seat- 
tle, for  respondents. 

ELLIS,  C  3.  In  this  action  plaintiffs,  co- 
partners In  the  retail  clothing  business, 
sought  to  recover  damages  diaimed  as  the  re- 
sult of  certain  acts  and  utterances  of  defend- 
ants, as  Seattle  Retail  Clothiers'  Association, 
whldi  It  was  charged  were  done  and  made  in 
furtherance  of  a  conspiracy  to  injure  plain- 
Ufls'  business  and  destroy  their  credit 

Plaintiffs  (diarged :  (1)  That  defendants, 
on  February  17,  1915,  wrongfully  and  mali- 
ciously and  by  certain  detailed  false  state- 
ments persuaded  the  Times  Printing  Compa- 
ny to  break  an  advertising  contract  with 
Irtaintiffs,  and  for  three  weeks  to  refuse  to 
accept  advertising  from  them,  and  thereafter 
to  acc^t  only  censored  advertising  from 
them ;  (2)  that  on  or  about  April  1,  1015,  de- 
fendants maliciously  and  without  justifica- 
tion and  by  certain  detailed  false  statements 
attempted  to  persuade  and  procure  the  Se- 
attle Ad  Club  to  prosecute  plaintiffs  for  the 
alleged  crime  of  false  advertising;  (3)  that 
defendants,  almut  April  1,  1015,  by  certain 
detailed  false  statements  and  by  threats  not 
to  trade  with  certain  enumerated  wholesale 
clothing  manufacturers,  attempted  to  per- 
suade and  prevent  such  manufacturers  from 
giving  credit  to  or  selling  goods  to  plaintiffs. 
Damages  were  claimefd  in  the  sum  of  $20,000. 

Defendants  answered  by  general  and  spe- 
cial denials,  and  alleged  as  an  affirmative  de- 
fense that  they  themselves  were  advertisers 
in  the  Times  new8pai)er,  and  that  plaintiffs' 
advertisements  therein  were  to  the  effect  that 
plaintiffs  occupied  upstairs  tnisiness  quarters, 
comparatively  Inexpensive,  and  other  mer- 
chants in  the  dty  occupied  expensive  ground 
floor  rooms  with  luxurious  and  extravagant 
fixtures  involving  large  rentals,  and  that 
plaintiffs  were  thus  able  to  undersell  and  did 
undersell  such  ground  floor  merchants,  who 
were  imposing  on  the  public  by  charging  in 
the  cost  of  their  goods  their  extnivag.-int 
rents,  so  that  plaintiffs  were  able  to  sell  and 
were  selling  $25  suits  for  $15,  which  compe- 
tition the  ground  floor  clothiers  were  un- 
able to  meet ;  that  defendants  interviewed  the 
general  manager  and  the  advertising  mana- 
ger of  the  Times,  objected  to  such  advertis- 
ing, and  requested  them  to  look  into  the 
matter  and  correct  it  in  fairness  to  the  de- 
fendants; that  this  was  done  in  good  faith 
without  any  attempt  to  injure  the  plaintiffs 
or  other  upstairs  business;  and  that  the 
statements  made  to  the  representatives  of  the 
Times  were  true. 

The  oral  evidence  was  extremely  volumi- 
nous, and  was  supplemented  by  a  large  num- 
ber of  exhibits.  We  find  it  impracticable 
within  the  reasonattle  compass  of  an  opinion 
more  than  broadly  to  notice  its  salient  fea- 
tures. Plaintiffs  were  doing  a  men's  cloth- 
ing business  on  the  third  floor  of  the  Arcade 


Building  in  Seattle,  anCd  were  what  Is  burnt. 
as  upstairs  clothing  merchants.  Defendants 
were  doing  the  same  kind  of  business  at  dif- 
ferent locations  in  street  level  store  rooms, 
and  are  known  as  street  level  or  downstairs . 
clothiers.  Most  of  the  latter  were  members 
of  the  Seattle  RetaU  Clothiers'  Association, 
but  there  was  no  evidence'  that  such  associa- 
tion was  formed  for  the  purpose  of  attack- . 
ing  plaintiffs  or  in  furtherance  of  any  con- 
spiracy against  them  or  any  one  else.  Its 
purpose  was  to  promote  the  legitimate  busi- 
ness interests  of  its  members.  There  was 
no  evidence  that  plaintiffs  could  not  have 
become  members  bad  they  so  desired.  Plain- 
tiffs had  a  long  time  advertising  contract 
with  the  Seattle  Times.  Defendants  were 
also  advertisers  in  the  same  newspaper.  For 
a  considerable  time  prior  to  the  present  con- 
troversy plaintiffs  had  been  running  in  that 
paper  conspicuous  advertisements,  samples 
of  which  are  in  evidence,  impliedly  charging 
the  street  level  dealers  with  adding  the  ex- 
pense of  their  high  street  level  rents,  luxu- 
rious outfittings,  extravagant  fixtures,  and 
the  like,  to  the  selling  price  of  their  goods, 
and  stating  that  plaintiffs  were  selling  for 
$15  the  same  suits  sold  for  $25  in  street  level 
stores,  and  that  by  cutting  out  exorbitant 
street  level  rents  and  useless  store  fronts 
plaintiffs  were  able  to  do  this  "every  day  in 
the  year."  Some  of  tliese  advertisements  also 
in  substance  charged  the  street  level  mer- 
chants with  advertising  "fake"  reduction 
sales  after  having  asked  "two  or  three  prof- 
its on  each  garment  during  the  rest  of  the 
year." 

The  evidence  shows  that  defendants  resent- 
ed these  imputations,  and  that  one  of  two 
of  them  threatened  to  withdraw  their  own 
advertisements  from  the  Times  if  it  continu- 
ed to  publish  advertisements  of  the  character 
complained  of.  It  was  finally  arranged  on  re- 
quest of  Joseph  Blethen,  the  general  man- 
ager of  the  Times,  that  he  and  J.  Fred  Braid, 
its  advertising  manager,  meet  with  the  Retail 
Clothiers'  As.sociatlon  at  a  luncheon  and  dis- 
cuss the  matter.  Blethen,  whose  testimony 
was  given  in  an  evident  spirit  of  fairness, 
testified  to  the  effect  that  'defendants'  objec- 
tion to  plaintiffs'  advertisements  was  directed 
to  the  continual  reference  to  the  fancy  store 
fronts,  e:forliitant  rents,  and  expensively  run 
stores  of  the  street. level  merchants,  and  to 
the  claim  that  plaintiffs  were  selling  $25 
suits  for  $15;  that  some  of  those  present  at 
the  luncheon  asserted  that  plaintiffs  could 
not  continue  in  business  and  pay  their  bills 
and  sell  what  are  known  as  $25  suits  for  $15 
continuously;  that  if  they  were  doing  busi- 
ness that  way  sooner  or  later  there  would  be 
a  crash.    He  said : 

"They  made  it  plain  that  in  their  belief  it 
could  not  be  done.  They  slammed  the  table  nnd 
snid,  'They  can't  do  it ;'  that  tliei-e  must  be  some- 
thing Fahey  &  Broekmun  were  kt'eping  back : 
that  a  biisiucaa  carried  on  in  that  way  could  uot 
succeed." 
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Braid  subBtanttally  corroborated  this  ver- 
sion of  the  conference,  and  added  that  some- 
body made  tbe  statement  that  Fahey  & 
Brockman  were  a  *'fly-by-nlght"  concern,  and 
•that  the  history  of  upstairs  stores  had  been 
that  most  of  them  had  "gone  broke."  The 
result  of  the  conference  was  that  Blethen 
and  Braid  agreed  to  make  an  investigation, 
and  the  president,  speaking  for  the  associa- 
tion, stated  that  the  members  would  be  sat- 
isfied with  whatever  conclusion  was  reached. 
There  was  no  evidence  that  at  this  meeting 
there  was  any  threat  of  withdrawal  of  de- 
fendants' advertLsements  or  of  any  coercive 
measures.  Pending  the  investigation  plain- 
tiffs' advertisements  were  suspended  for  a 
period  of  about  two  weeks.  Thereafter  they 
were  censored,  as  Blethen  testified,  in  accord- 
ance with  the  general  policy  of  the  paper 
not  to  permit  adverse  criticisms  of  competi- 
tors, and  the  only  change  made  was  to  re- 
quire plaintiffs  to  refrain  from  specific  criti- 
cism of  ground  floor  dealers.  PlJdntiffs  were 
still  permitted  to  exploit  their  own  economical 
management  and  to  repeat  ad  libitum  the 
statement  that  they  were  selling  $25  suits 
for  $15. 

The  Seattle  Ad  Club  is  composed  of  ad- 
vertising and  newspaper  men,  and  has  a 
"vigilance  committee"  for  the  purpose  of 
looking  after  questionable  advertising.  It 
appears  that  at  the  luncheon  Braid  suggested 
that  the  matter  be  taken  up  with  the  Ad 
Club,  and  pointed  out  the  fact  that  there  was 
a  state  statute  against  false  advertising. 
Some  of  the  defendants  accordingly  took  the 
matter  up  with  the  president  of  the  Ad  Club 
and  dialrman  of  the  "vigilance  committee" 
asking  them  to  investigate  plaintiffs'  adver- 
tisements and  take  some  action.  Nothing, 
however,  was  done  by  the  dub  except  to  send 
to  plaintiffs  a  copy  of  tbe  state  law  with 
certain  portions  underscored.  No  prosecu- 
tion was  attempted,  or  even  seriously  con- 
sidered. 

As  to  tbe  third  diarge  it  appeared  that  two 
or  three  of  the  defendants  did  threaten  not 
to  deal  with  certain  wholesalers  so  lonj;  as 
they  continued  to  sell  goods  to  npstalrs  mer- 
chants who  were  running  the  objectionable 
advertisements.  The  evidence  was  uncon- 
tradicted, however,  that  this  was  not  done 
as  the  result  of  any  action  of  tbe  Betall 
Clothiers'  Association,  and  that  the  associa- 
tion never  even  considered  such  a  course. 
There  was  no  evidence  that  any  wholesaler 
refused  to  sell  to  plaintiffs  on  account  of 
the  threatened  loss  of  any  of  defendants' 
business,  nor  was  there  any  evidence  that 
such  threats  caused  any  Impairment  of  the 
plaintiffs'  credit  with  any  wholesaler. 

The  trial  court  was  of  tbe  opinion  that 
plaintiffs  were  the  aggressors  in  tbe  contro- 
versy, and  that  defendants  were  Justified  in 
stating  their  views  to  Blethen,  Braid,  and 
the  Ad  Olub,  and  in  asking  them  to  investi- 
gate. He  was  also  of  the  opinion  that  in  so 
doing  they  were  acting  within  the  rule  of 


privilege,  and  did  not  malce  any  unqualified 
charges  of  dishonesty  against  plaintiffs.  On 
these  tnrounds  he  granted  defendants'  motion 
for  a  nonsuit.    Plaintiffs  appealed. 

[1]  Assuming  for  tbe  nonce  that  the  com- 
munications to  Blethen,  Braid,  and  the  Ad 
Club,  if  they  had  been  made  under  other  cir- 
cumstances, would  have  been  slanderous  per 
se,  the  question  is  whether  they  were  so  un- 
der the  circumstances  here  shown  or  do  they 
fall  within  the  rule  of  qualified  privilege? 
That  rule  may  be  stated  as  follows:  Where 
a  communication  is  prompted  by  a  duty  to 
the  public  or  to  a  third  person,  or  is  made 
touching  a  matter  in  which  the  party  making 
it  has  an  interest  to  another  having  a  cor- 
responding interest,  it  is  privileged  if  made 
in  good  faith  and  without  malice.  Newell, 
Slander  and  Libel  (2d  Ed.)  p.  391 ;  Locke  v. 
Bradstreet  Co.  (C.  C.)  22  Fed.  771.  773; 
Montgomery  r.  Knox,  23  Fla.  695,  8  South. 
211 ;  Finley  v.  Steele.  169  Mo.  299.  60  S.  W. 
108,  52  L.  R.  A.  852,  853 ;  Dale  ▼.  Harris,  109 
Mass.  196;    25  Cyc.  385. 

[2]  In  this  state  malice  Is  not  ordinarily 
an  essential  element  in  tbe  dvil  action  for 
damages  for  libel  or  slander.  Wilson  t. 
Sun  Pub.  Co.,  85  Wash.  503,  515,  148  Pac 
774,  Ann.  Cas.  1917B,  442.  But  this  is  not 
true  in  cases  involving  the  qualified  privilege. 
In  such  cases  actual  malice  must  be  proved 
before  there  can  be  a  recovery.  This  follows 
from  the  very  nature  of  the  privilege  wbldi 
in  itself  is  a  complete  defense  in  the  absence 
of  malice.  The  burden  in  such  cases  la  upon 
the  plaintiff  to  prove  the  existence  of  malice. 
Newell,  Slander  and  Libel  (2d  Ed.)  p.  391; 
Finley  ▼.  Steele^  supra;  Dale  v.  Harris,  su- 
pra; Coogler  v.  Rhodes,  38  Fla.  240,  21 
South.  109,  56  Am  St.  Rep.  170. 

[3]  Whether  a  statement,  if  made  in  good 
faith  and  without  malice,  is  privileged,  is  a 
question  for  the  court  But  if  there  is  any 
evidence  reasonably  tending  to  show  actual 
malice,  the  plaintiff  has  tbe  right  notwith- 
standing  tbe  privileged  character  of  the  com- 
munication, to  have  the  question  of  malldona 
excess  of  privilege  submitted  to  the  Jury  up- 
on such  evidence.  Fresh  v.  Cutter,  73  Md. 
87,  20  Atl.  774,  10  L.  B.  A.  67,  68,  25  Am. 
St  Rep.  575 ;  Newell,  Slander  and  IJbel  (2d 
Ed.)  p.  393.  Where  the  qualified  privilege 
exists,  and  the  court  can  see  that  the  lan- 
guage used  will  warrant  no  inference  of  mal- 
ice, and  there  Is  no  other  proof  of  malice, 
it  Is  the  duty  of  the  court  to  grant  a  non- 
suit Llddle  V.  Hodges,  15  N.  T.  Super.  Ct. 
537:    Newell,  Slander  and  Libel  (2d  Ed.)  p. 

[4]  Applying  these  principles  to  the  facts 
and  circumstances  before  us,  we  are  dear 
that  the  communications  made  to  Blethen, 
Braid,  and  the  Ad  Club  were  quallfledly 
privileged.  That  respondents  had  a  personal 
interest  in  the  subject-matter  of  the  com- 
munications there  can  be  no  question.  Ap- 
pellants' advertisements  were  a  direct  at- 
tack upon  them  and  their  business  methods. 
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They  were  diarged  with  business  extrava- 
gance, exorbitant  prices,  and  advertising 
fake  sales.  That  Bletben  and  Braid,  as 
manager  and  advertising  agent  of  the  news- 
I>aper,  also  had  a  pecnliar  interest  in  the  mat- 
ter, seems  equally  patent  It  was  naturally 
to  th^r  interest  to  treat  all  patrons  of  their 
advertising  columns  fairly  and  that  they  be 
given  a  chance  to  Investigate  as  to  the  Jus- 
tice of  any  ground  of  complaint  and.  If  pos- 
sible, remedy  it.  Bletben  testified  to  the 
effect  that.  Independently  of  this  controversy 
and  regardless  of  the  truth  of  the  criticisms. 
It  was  the  policy  of  his  paper  ndt  to  run  ad- 
vertlsem»it8  containing  spedflo  criticisms 
of  the  advertiser's  competitors,  and  that  he 
would  have  censored  appellants'  advertise- 
ments in  that  regard  without  complaint  had 
he  noticed  them. 

A  simDar  mutuality  of  Interest  is  apparent 
as  to  the  Ad  dub.  It  was  created  for  the 
spedflc  purpose  of  preventing  questionable 
advertising,  and,  to  this  end,  fathered  the 
statute  against  false  advertising.  Some  of 
the  respondents  were  mnnbers.  The  evi- 
dence Indicates  little  more  than  that  they 
and  other  members  of  the  Retail  Clothiers' 
Association  suggested  that  the  Ad  Club  in- 
stitute a  test  case  to  determine  whether  the 
upstairs  clothiers  were  violating  the  law, 
and  to  that  end  that  the  vigilance  committee 
of  the  dub  investigate  the  matter.  Some  in- 
vestigation was  made,  but  no  action  was 
commenced,  nor,  so  far  as  the  record  shows, 
was  any  aotion  threatened. 

The  trial  court  committed  no  error  In  hold- 
ing that  on  the  established  facts  the  occa- 
sion of  the  communications  and  the  relation 
of  the  parties  to  the  subject-matter  was  such 
as  to  Invoice  the  rule  of  qualified  privilege. 

[i]  The  next  question  is :  Was  there  suf- 
ficient evidence  of  malice  to  take  the  case  to 
the  Jury  on  the  question  of  excess  of  privi- 
lege? We  think  not  The  occasion  and  cir- 
cumstances were  such  that  respondents 
should  plainly  state  what  th^  honestly  be- 
lieved to  be  true.  When  it  Is  remembered 
that  appellants  were  the  aggressors  and  had 
charged  respondents,  not  by  name,  indeed, 
but  by  a  designation  equally  certain,  with 
exorbitant  charges,  questionable  business 
methods,  and  with  advertising  "fake"  reduo- 
'  tlon  sales,  an  extreme  of  temperate  statement 
oould  hasdly  be  expected.  Yet,  even  so 
when  fairly  considered,  respondents'  state- 
ments meant  no  more  than  that  In  their  be- 
lief, appellants  could  not  sell  what  was  known 
In  the  trade  as  $25  suits  for  $16  and  continue 
long  in  the  business. 

"This  privilege  is  not  defeated  by  the  mere 
fact  that  the  communication  is  made  in  terms 
that  were  intemperate  or  excessive  from  over- 
excitement."  Atwill  V.  Mackintosh,  120  Mass. 
177,  183. 

See,  also,  Billings  ▼.  Fairbanks,  139  Mass. 
66,  29  N.  E.  544 :  Brow  v.  Hathaway,  13  Al- 
len (Mass.)  239 ;  Fahr  v.  Hayes,  50  N.  J.  Law, 
275,  13  Aa  261. 
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[6]  Bespondents'  statements  were  clearly 
argumentative  rather  than  direct  and  unqual- 
ified charges  of  false  advertising.  Taken  as 
a  whole  they  were  capable  of  no  other  con- 
struction. Their  conclusions  may  have  been 
erroneous  and  we  shall  so  assume  though 
the  evidence  to  that  effect  was  far  from  con- 
clusive. But  the  mere  fact  that  the  conclu- 
sion was  false  if  founded  on  an  honest  sus- 
picion will  not  defeat  the  privilege.  This  Is 
true  even  in  cases  of  unqnalifled  statements. 
Billings  V.  Fairbanks,  supra ;  Piper  v.  Wool- 
man,  43  Neb.  280,  61  N.  W.  588 ;  Howland  v. 
Flood,  160  Mass.  500,  36  N.  F:  482.  While  In 
these  cases  the  question  of  malice  was  sul>- 
mitted  to  the  Jury,  the  offending  statements 
were  not  argumentative  or  qualified  as  here, 
but  were  positive  assertions  of  fact  Tet  in 
each  of  these  cases  the  court  held  that  proof 
of  falsity  alone  was  not  conclusive  of  malice. 
Here  the  statement  was  not  that  appellants' 
advertisements  were  false,  in  that  they  were 
not  actually  selling  $25  suits  for  $15,  but 
that  tliey  could  not  do  so  and  continue  it  for 
long  without  a  crash— clearly  a  mere  expres- 
sion of  opinion.  Authority  is  not  wanting 
that  such  conditional  Imputations  are  not 
libelous.  Ingalls  v.  Allen,  Breese  (1  IlL)  300 ; 
Mills  V.  Taylor,  3  Bibb.  (Ky.)  469 ;  Blackwell 
V.  Smith,  8  Mo.  App.  43.  Be  that  as  it  may, 
they  were  not  sufficient  to  take  the  case  to 
the  Jury  on  the  question  of  malice,  through 
mere  proof  of  the  falsity  of  the  conclusion, 
which  Is  all  we  have  here. 

The  only  thing  in  evidence  touching  the 
communication  with  Blethen,  Braid,  and  the 
Ad  Club  which  even  colorably  showed  malice 
was  the  emphasis  and  intemperance  of  the 
expressions  used  in.  making  the  communica- 
tions. There  was  no  evidence  that  these 
communications  in  any  form  were  made  by 
respondents  to  any  one  else.  The  intemper^ 
ance  of  expression  was  excusable  in  view  of 
the  provocation  found  in  appellants'  advert 
tisements.  On  the  other  hand,  the  charge  of 
malice  is  negatived  by  positive  testimony. 
The  evidence  shows  that  the  whole  purpose 
of  the  conference  with  Blethen  iand  Braid 
was  to  bring  about  an  investigation  by  them 
and  secure  action  on  their  part  founded  on 
such  investigation.  In  fact  the  evidence  is 
undisputed  that  respondents  voluntarily 
agreed  to  abide  by  Blethen's  decision.  The 
same  Is  true  as  to  the  complaint  made  to  the 
Ad  Club.  That  amounted  to  little  more  than 
a  suggestion  that  the  Ad  Club  make  an  Inves- 
tigation, and,  if  the  facts  developed  were 
found  to  Justify  it,  bring  a  test  suit 

As  to  the  threats  made  by  one  or  two  of 
the  defendants  not  to  trade  with  certain 
wholesalers  who  sold  goods  to  appellants, 
the  evidence  wbolly  falls  to  show  that  this 
was  in  furtherance  or  pursuance  of  any  con- 
spiracy. In  fact,  the  positive  evidence  Is 
that  the  Retail  Clothiers'  Association  never 
authorized  or  even  considered  such  a  course. 
Moreover,  there  was  no  evidence  whatever 
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that  any  one  ever  refnsed  to  sell  to  appel- 
lants on  account  of  such  threats  nor  any  evi- 
dence that  any  communication  from  any  of 
the  respondents  caused  any  impairment  of 
appellants'  credit  with  any  wholesaler. 

Many  questions  are  raised  touching  the 
exclusion  <rf  evidence,  but,  in  view  of  the 
conclusion  we  have  reached  on  the  question 
of  malice,  we  find  it  unnecessary  to  lengthen 
this  opinion,  already  too  long,  by  discussing 
them.  In  some  Instances  there  was  no  suffi- 
cient offer,  and  in  no  instance  was  the  evi- 
dence directed  to  the  question  of  malice. 

Judgment  la'  affirmed. 

MOUWr,  PARKER,  HOLCOMB,  and  FUL- 
.  LBRXON,  J  J.,  concur. 

(88  Wuh.  401)  === 

PLEASANT  VALLEY  IRRIQ^tTION  &  POW- 
ER CO.  V.  OKANOGAN  POWER  & 
IRRIGATION  CO.     (No.  14053.) 
(Supreme  Court  of  Wauhington,    Oct.  10,  1917.) 

1.  Watem  aHd  Water  Coububs  ■3=152(8)— 
Ibrigation  —  Appbopbiation  —  SuinciEN- 

CY  or  EVIDENCS. 

Evidence  held  to  show  plaintiff'^  subgtantial 
compliance  with  Rem.  Code  1015,  H  6317,  6318, 
6319,  aa  to  appropriation  of  waters  of  a  stream 
after  due  notice  of  appropriation,  so  as  to  give 
plaintiff  the  prior  rigbt  to  the  waters. 

2.  Watebb  and  Watbb  Coubses  <S=3l40— Ib- 
BiOATioN— Appbopbiation— Pbiobity. 

Under  Rem.  Codo  1915,  |  6319,  where  tlje 
first  appropriator  within  reasonable  time  com- 
menced to  apply  all  the  water  claim  to  the  use 
stated,  he  could  ignore  intervening  and  subse- 
quent appropriations. 

3.  Waters  and  Watbb  Coubses  «=»151— Ib- 
BioATioN  —  Appbopbiation  —  Abandon- 

KENT. 

The  mere  fact  that  plaintiff  appropriating 
water  for  irrigation  purposes  at  one  time  con- 
templated erection  of  two  additional  reservoirs 
did  not  show  abandonment  of  the  original 
scheme. 

4.  Watebs  and  Water  Courses  ^=>151— Ib- 
bioation  —  Appropriation  —  Abandon- 
ment. 

The  mere  fact  that  a  map  filed  in  a  land 
office  by  the  appropriator  of  waters  for  irriga- 
tion did  not  show  the  location  of  its  flume  and 
pipe  line  did  not  show  an  intention  to  abandon 
rights  to  such  lines,  where  the  map  bore  a  note 
indicating  the  location. 

B.  Waters  and  Water  Coxtbses  <S=s151— Ib- 
BiOATioN  —  Appbopbiation  —  Abandon- 
ment. 

The  mere  fact  that  a  flume  carrying  waters 
from  several  streams  was  the  same  size  above 
and  below  the  point  of  diversion  from  one  stream 
did  not  show  an  abandunment  of  the  right  to 
take  waters  from  such  stream. 

6.  Appeal  and  Error  iS=102(>— Judgment- 
Time  OF  Rendition— Prejudice. 

It  was  not  error  to  delay  decision  for  sev- 
eral months  after  the  OU-da^  period  required 
by  law,  in  the  absence  of  prejudice  to  the  par- 
ties. 

7.  Appeal  and  Ebbor  ■S=>970(4)  —  Reopen- 
ing Cause— Discretion  of  Court. 

Being  within  the  discretion  of  the  court  to 
open  or  to  refuse  to  open  the  cause  on  applica- 
tion of  a  party  on  affidavit  for  the  reception  of 
further  evidence,  there  is  no  reversible  error, 
where  injury  or  prejudice  is  not  shown. 


Department  2.  Appeal  frcmi  Superior 
Court,  Okanogan  County;  E.  K.  Pendergast, 
Judge. 

Suit  by  the  Pleasant  Valley  Irrigation  & 
Power  Company  against  the  Okanogan  Pow- 
er &  Irrigation  Company.  EYom  the  decree 
rendered,  both  parties  appeal.  Reversed  on 
plalntitTs  appeal,  and  affirmed  on  defendant's 
appeal. 

Chas.  A.  Johnson,  of  Okanogan,  for  plain- 
tiff. Blaine  &  Kinne,  of  Seattle,  and  A.  J. 
O'Connor,  of  Okanogan,  for  defendant 

HOLCOMB,  J.  This  is  a  controversy  be- 
tween two  domestic  corporations  engaged  In 
the  irrigation  of  lands,  over  the  right  to  di- 
vert, store,  and  use  the  waters  of  a  certain 
stream  called  Sweat  credc  on  the  West  fork 
of  Loop  Loop  creek  in  Okanogan  coOnty.  As 
both  parties  appealed  from  the  decree  enter- 
ed, the  parties  will  l>e  referred  to  herein  as 
plaintiflT  and  defendant 

Each  party  by  affirmative  pleadings  set 
forth  its  several  aiH>ropriation8,  by  notice,  of 
the  waters  of  the  stream;  the  diligent  con- 
struction of  diversion  works;  the  diversion 
of  the  waters  by  it,  and  the  application  there- 
of to  beneficial  uses  to  the  extent  of  the  di- 
version; the  interference  therewith  by  the 
other  party,  and  irreparable  damages  result- 
ing therefrom  to  the  parties  respectively. 
Each  party  prayed  that  its  title  be  quieted  in 
and  to  the  waters  of  the  stream  to  the  ex- 
tent of  Its  appropriation  and  use,  and  for 
permanent  injunctive  relief. 

The  court  decreed: 

(1)  That  before  defendant  initiated  any 
claim  to  the  water  of  Sweat  creek,  plaintifT 
during  the  summer  of  1911,  prior  to  the  filing 
of  any  notice  of  claim  of  water  right  by  de- 
fendant to  any  of  the  waters  of  Sweat  creek, 
by  actual  diversion  by  gravity  system  bad 
diverted  5  cubic  feet  of  water  per  second 
of  time,  and  conveyed  the  same  throngh  the 
Clark  ditch,  and  furnished  water  thereby  for 
beneficial  irrigation,  and  thereby  acquir- 
ed a  water  right  in  the  waters  of  Sweat 
creek  to  the  extent  of  5  cubic  feet  per  second 
of  time  from  the  1st  day  of  >Iay  until  five 
weeks  therefrom,  and  that  plalntlETs  claim 
for  that  amount  of  water  to  the  flood  waters 
of  Sweat  creek  as  against  the  defendant  was 
a  prior  right  to  such  water  right 

(2)  That  the  water  notice  posted  by  Edwin 
Barker  on  the  28th  day  of  December,  1908, 
is  a  separate  and  distinct  filing  for  a  claim 
of  water  right  from  the  other  water  filings 
of  the  plaintiflT  on  the  Loop  Loop  and 
Little  Loop  Loop;  that  the  notices  of 
water  right  posted  and  filed  by  the  plain- 
tiff on  the  Little  Loop  Loop  and  on  the 
Loop  Loop  are  further  up  the  Loop  Loop  than 
where  Sweat  creek  empties  into  the  Loop 
Loop,  and  that  as  against  the  plaintiff  tlie 
defendant  has  a  superior  right  to  the  waters 
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of  Sweat  creek,  excepting  as  hereinbefore  ad- 
judged, to  the  extent  of  10  cubic  feet  per  sec- 
ond of  time,  and  that,  after  the  defendant 
has  obtained  10  cubic  feet  per  second  of  time, 
if  there  are  any  surplus  waters  in  Sweat 
creek,  the  plaintiff  nmy  'then  have  the  use 
of  the  waters  of  Sweat  creek  to  the  extent 
of  8  cubic  feet  of  water  per  second  of  time. 

(3)  That  the  plaintlfT  has  a  right  to  di- 
vert from  Sweat  creek  ttu-ough  its  pipe  line 
and  Inverted  siphon  and  other  proper  mains 
to  convey  the  same  into  Licnder  Lake  reser- 
voir and  to  be  thence  carried  for  irrigation 
purposes  or  irrigation  and  power  purposes 
on  plalntlCTs  project. 

(4)  That  the  Injunction  heretofore  granted 
in  this  cause  against  the  defendant  be  dis- 
solved and  set  aside,  and  tliat  each  party 
pay  his  own  costs  in  this  action. 

PlaintifT  comiplained  of  and  appeals  from 
that  portion  of  the  decree  to  the  effect  that 
the  water  notice  posted  by  EMwin  Barker  on 
December  8,  1908,  Is  a  separate  and  distinct 
filing  from  its  other  filings  on  Loop  Loop  and 
Little  Loop  Ix)op,  and  that  the  court  erred 
in  holding  and  deciding  that  defendant  has 
a  superior  right  to  the  waters  of  Sweat  creek, 
excepting  5  cubic  feet  per  second  for  five 
weeks  after  May  1st  each  year,  as  against 
plaintiff  to  the  extent  of  10  cubic. feet  per  sec- 
ond ;  that  the  court  erred  in  dissolving  the  in- 
junction, and  that  the  court  erred  in  holding 
that  plaintiff  should  pay  its  own  costs;  that 
the  court  erred  in  failing  to  hold  and  decree 
that  the  water  right  notice  posted  by  Barker 
on  December  26,  1908,  was  a  part  of  plain- 
tiffs plan  to  store  the  waters  of  Loop  L<^p 
and  Its  tributaries  in  Leader  I^ake  reservoir ; 
that  the  court  erred  in  falling  to  hold  and  de- 
cree that  plaintiff  was  entitled  to  prior  right 
as  against  defendant  to  divert,  store,  and  use 
the  waters  of  Sweat  creek  to  the  extent  of 
8  cubic  feet  per  second  of  time,  and  erred  In 
refusing  an  injunction  againat  defendant, 
enjoining  it  from  interfering  with  plaintiff's 
rights  to  the  waters  of  Sweat  creek,  etc. 

Defendant  complains  of  and  appeals  from 
the  first  paragraph  of  the  decree,  and  the 
second  paragraph  In  so  far  as  the  same  de- 
nies the  right  of  the  defendant  to  the  waters 
of  Sweat  creek,  to  the  carrying  capacity  of 
defendant's  ditch  when  completed,  and  to  the 
third  and  fourth  paragraphs  of  the  decree. 

The  initial  claim  of  water  right  under 
which  plaintiff  claims  was  one  filed  by  Kdwin 
Barker  on  December  27,  1908,  claiming  the 
use  of  the  waters  of  Sweat  creek  to  the  ex- 
tent of  30  cubic  feet  per  second.  The  notice 
states  that  it  was  intended  to  divert  the  wa- 
ter at  or  near  the  point  where  a  copy  of  the 
notice  was  posted  and  more  definitely  de- 
scribed as  about  a  quarter  of  a  mile  up  the 
creek  from  the  junction  of  Sweat  and  Big 
Loop  Loop  creeks;  that  the  purpose  for 
wliich  the  water  was  Intended  to  be  used  was 
irrigation,  storage,  power,  and  domestic  pur- 
poses; that  the  place  of  intended  use  was  on 


lands  in  townships  32  and  33  north,  range 
25  east,  W,  M. ;  that  it  was  intended  to  di- 
vert the  water  by  means  of  ditch  or  flume  or 
by  both  and  by  siphon  if  need  be  across  the 
Big  Loop  Loop  canyon  to  a  reservoir  on  sec- 
tion 15,  township  33  north,  range  25  east,  W. 
M.;  that  the  general  course  of  the  proposed 
canal  was  southwest;  that  the  length  of  the 
proposed  canal  is  about  3Mi  miles;  that  it  was 
Intended  to  use  the  waters  for  irrigating 
lands  in  townships  32  and  33  north,  range 
25  east,  W.  M.,  Okanogan  county.  Wash.  The 
plaintiff  company  was  incorporated  January 
16,  1909.  The  above  water  right  and  all 
rights  acquired  thereunder  were  assigned  and 
conveyed  by  Barker  to  plaintiff  on  June  18, 
1910.  Sweat  creek  is  a  tributary  ot  Loop 
Loop  creek.  Another  tributary  is  called  Lit- 
tle Loop  Loop  creek. 

Defendant  projected  an  irrigation  scheme 
of  a  different  character,  operating  in  a  dif- 
ferent locality,  reaching  different  landa,  bu* 
seeks  to  acquire  the  same  waters  claimed  bj 
plaintiff  for  Its  beneficial  use.  Plaintiff  in 
its  two  causes  of  action  claims  the  water* 
of  Sweat  creek.  Defendant  claims  the  wa- 
ters by  certain  notice,  or  claims  of  appropria- 
tion for  the  same  waters,  to  the  extent  of  50 
cubic  feet  per  second  of  time ;  the  first  post- 
ed September  30,  1911,  specifying  the  point 
of  diversion  of  water  of  Sweat  creek  at  the 
point  where  the  notice  was  posted,  bein/> 
on  the  right  bank  of  that  creek  about  one 
half  mile  above  Its  confiuence  with  the  L,oop 
Loop  creek,  a  second  notice  posted  on  March 
2,  1912,  claiming  the  same  water  and  at  the 
same  place,  the  purpose  of  posting  and  filing 
of  which  notice  does  not  clearly  appear,  and 
a  third  notice  of  claim  posted  on  October  14, 
1912,  giving  notice  of  intention  to  modify 
and  amend  tha  previous  notices,  and  to 
change  the  point  of  diversion  or  Intake  of 
the  water  daimed  to  a  point  173  feet  above 
the  point  of  the  prior  notices  by  defendant 
This  would  place  its  point  of  diversion  above 
the  Intake  of  plalntlfTs  flume. 

The  statutory  provisions  governing  the  ap- 
propriation and  use  of  water  are  sections 
6317,  6318,  and  6319,  Rem.  Code: 

"Sec.  6317.  Anv  person,  persons,  corporation, 
or  association  desiring  to  appropriate  water 
must  post  a  notice  in  writing  in  a  conspicuous 
place  at  the  point  ot  the  intended  storage  or 
diversion,  stating  therein — 

"1.  That  such  appropriator  claims  the  water 
lying,  being,  or  flowing  to  the  extent  of  one 
cubic  foot  of  water  per  second  of  time,  or  some 
multiple  or  some  fractional  portion  thereof; 

"2.  The  purpose  for  which  said  water  is  ap- 
propriated, and  the  place  or  places,  as  near  a* 
may  be,  of  intended  use: 

"3.  The  means  by  wnldi  it  is  Intended  to 
store  or  divert  the  same ; 

"4.  A  copy  of  the  notice  must,  within  ten 
days  after  it  is  posted,  be  filed  for  record  in  the 
office  of  the  county  auditor  of  the  county  in 
which  it  is  posted. 

"Sec.  6318.  If  said  use  is  by  storage,  the  ap- 
propriator mast,  within  three  months  after  the 
notice  is  posted,  commence  the  construction  of 
the  works  by  which  it  is  intended  to  store  the 
same.     If  said  use  ia  by  diversion,  tin  anwo- 
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griator  must,  within  six  montbs  after  the  notice 
I  posted,  commence  the  excavation  of  the  works 
by  which  it  is  intended  to  divert  the  same ;  it 
being  herein  expressly  provided  that  such  works 
must  be  diligentlv  and  continuously  prosecuted 
to  completion,  unless  temporarily  interrupted  by 
the  elements. 

"Sec.  6319.  By  a  strict  compliance  to  the 
above  rules  the  appropriator's  rights  to  the  use 
of  the  water  actually  stored  or  diverted  relate 
back  to  the  time  the  notice  was  posted ;  but  a 
failure  to  comply  therewith  deprives  the  appro- 
priator  of  the  right  to  the  use  of  the  water  as 
against  a  subsequent  appropriator  who  faith- 
fully complies  with  the  same." 

The  principle  applicable  is,  first  In  time, 
first  In  right.  The  general  contention  of  de- 
fendant is  that  plaintiff  did  not  comply  with 
these  sections,  and  that  by  virtue  of  the  last 
section  It  acquired  the  rights  which  It  claims; 
and  It  contends,  among  other  things,  that 
plaiutlff  did  not  begin  Its  storage  works  vrtth- 
In  three  months,  as  required  by  section  6319, 
that  the  commencement  of  the  diversion 
works  within  six  months  does  not  protect  Its 
rights  to  store  water,  that  Its  notice  and 
system  was-  for  the  storage  of  water  rather 
than  for  direct  diversion  of  water,  and  that 
by  not  commencing  storage  works  within 
three  months,  it  lost  its  rights  to  the  water 
as  against  subsequent  appropriators  in  good 
faith.  It  Is'  also  contended  by  defendant 
that  there  Is  evidence  of  abandonment  of  the 
system  proposed  by  the  original  notice  by 
Barker  of  the  rights  acquired  thereunder. 

Plaintiff  company  is  a  corporation  formed 
principally  by  farmers  and  residents  in  that 
section  of  Okanogan  county,  and  Included 
Edwin  Barker,  the  original  appropriator  of 
the  water  of  Sweat  creek,  and  five  other 
residents  of  that  locality.  It  is  shown  that 
these  men  conceived  the  idea  of  atlllzlng  a 
small  lake  Imown  as  Leader  Lake,  situated 
on  sections  15  and  17  in  township  32  north, 
range  25  east,  W.  M.,  as  a  reservoir  for  the 
storage  of  the  waters  of  neighboring  streams 
known  as  Loop  Loop,  Little  Loop  Loop,  and 
Sweat  creeks-,  and  after  some  preliminary 
Investigation  plans  were  formed.  They  de- 
cided to  proceed  with  the  acquisition  of  the 
reservoir  site  and  with  the  appropriation  of 
the  water  rights.  Barker  was  Instructed  to 
procure  the  reservoir  site,  and  did  so  by  ac- 
quiring It  from  the  owner  Mr.  Leader,  and  con- 
veyed it  to  plalntifT.  He  was  also  directed  to 
file  a  water  right  notice  on  Sweat  creek,  which 
he  did.  This  Is  the  notice  or  claim  heretofore 
referred  to.  After  the  posting  and  filing  of 
this  claim  to  the  waters  of  Sweat  creek,  con- 
struction work  was  commenced  early  in  1909, 
and  within  six  months,  as  required  by  the 
statute  for  diversion  works,  the  first  actual 
construction  tteing  a  ditch  from  the  Leader 
Lake  reservoir  to  Little  Loop  Loop  creek. 
Work  was  also  commenced  on  the  Leader 
Lake  dam,  for  the  purpose  of  converting  It 
into  a  reservoir,  by  assembling  tools  for  con- 
struction work  In  February,  1909.  As  soon 
as  the  snow  went  off  and  the  ground  could 


be  worked  in  AprD,  1909,  excavation  was  be- 
gun. A  ditch  was  dug  from  Little  Loop  Loop 
creek  Into  Leader  Lake.  This  dam  was  built 
largely  by  sluicing,  the  spring  fiood  waters 
being  used  for  that  .purpose  and  for  the  pur- 
pose of  conserving  labor  and  expense.  The 
season  when  this  kind  of  work  could  be  dcme 
was  short,  but  the  process  was  economical. 
It  Is  a  conceded  fact  that  Leader  Lake  Is 
situated  on  sections  15  and  17,  township  33 
north,  range  25  east,  W.  M.,  and  that  the 
construction  of  a  reservoir  thereon  would  be 
in  conformity  with  the  plan  of  diversion  and 
storage  stated  in  the  notice  of  December, 
1908.  The  diversion  of  the  water  was  ac- 
complished by  the  construction  of  an  intake 
within  20  feet  of  the  point  where  the  notice 
was  posted,  a  flume  and  siphon  across  the 
Big  Loop  Loop  canyon  was  constructed,  and 
a  fiume  and  ditch  was  constructed  thence  to 
the  reservoir.  Some  water  was  lmi>ounded 
in  the  reservoir  in  1909,  a  considerable 
amount  In  1910,  and  more  In  1911.  Abont 
330  acres  were  irrigated  in  1911  by  means  of 
plaintiff's  system.  In  1912,  651  acres  were 
Irrigated,  and  in  1913  about  916  acres. 

[1]  In  considering  the  question  of  diligence 
on  the  part  of  plaintiff,  it  seems  to  as  that 
the  plan  of  its  operations,  as  Indicated  io 
the  original  notice  filed  by  Barker  in  1908, 
was  diligently  pursued. 

"What  constitutes  diligence  must  be  deter- 
mined on  the  facts  of  each  case.  ♦  •  •  'In 
appropriating  unclaimed  water  on  public  lands 
only  such  acts  are  necessary,  and  only  such  in- 
dications and  evidences  of  appropriation  are  re- 
quired, as  the  nature  of  the  case  and  the  face 
of  the  country  will  admit  of  and  are  under  the 
circumstancEs  and  at  the  time  practicable. 
•  •  •  Diligence  does  not  require  unusual  or 
extraordinary  efforts,  but  only  such  constancy 
and  steadiness  of  purpose  or  of  labor  as  is  usual 
with  men  engaged  in  like  enterprises,  •  •  • 
such  assiduity  in  the  prosecution  of  the  enter- 
prise as  will  manifest  to  the  world  a  bona  fide 
intention  to  complete  it  within  a  reasonable 
time.  •  •  ••"  Wiel,  Water  Rights  in  the 
Western  States  (3d  Ed.)  g  383. 

"The  appropriator  must  proceed  with  reason- 
able diligence  to  construct  and  complete  such 
works  as  are  necessary  for  the  immediate  ap- 
plication of  the  water  to  the  intended  use.  What 
is  a  reasonable  time  and  what  constitutes  rea- 
sonable diligence  depend  largely  on  the  facts 
of  the  particular  case.  •  •  •  but  it  may  be 
said  that  they  depend  chiefly  on  the  physical 
circumstances  of  the  locality,  and  the  nature 
and  condition  of  the  region  to  be  traversed  and 
its  accessibility,  the  length  of  the  season  in 
which  work  is  practicable,  the  supply  of  labor, 
and  the  magnitude  and  difficulty  of  the  worka 
necessary.  *  •  • "  40  Cyc.  711 ;  Kimball  v. 
Gearhart,  12  Cal.  27 ;  State  ex  rel.  Ham.  Years- 
ley,  etc.,  v.  Superior  Court,  70  Wash.  442,  126 
Pac.  945. 

[2]  The  doctrine  of  relation  as  recognized 
by  section  6319,  Rem.  Code,  protects  the 
rights  of  the  first  appropriator  from  the  time 
that  he  gives  the  proper  notice  to  the  time  of 
final  consummation  of  the  appropriation.  It 
gives  him  a  reasonable  time  In  which  to  con- 
struct the  works  necessary,  and  also  a  rea- 
sonable time  within  which  to  actually  apply 
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all  of  the  water  claimed  to  the  use  for  which 
the  appropriation  was  made.  And,  although 
there  may  be  Intervening  and  subsequent  ap- 
propriations of  the  water  claimed,  the  prior 
appropriator  need  take  no  notice  of  them,  as, 
provided  he  has  used  but  a  reasonable  time 
between  the  first  step  and  the  last  one  neces- 
sary for  the  consummation  of  the  appropria- 
tion, he  may  then  successfully  claim  all  of 
the  water  to  the  full  extent  of  his  appropria- 
tion. Kinney,  Irrigation  &  Water  Rights 
(2d  Ed.)  §f  748-9. 

It  seems  clearly  apparent  that  the  scheme 
of  operntlons  contemplated  by  plaintifC  was 
as  outlined  in  the  notice  iKisted  and  filed  by 
Barker  in  December,  1908.  That  scheme  was 
both  to  divert  the  water  and  use  It  for  Irri- 
gation, power,  and  domestic  purposes,  and  al- 
so to  impound  the  water  by  stoi-age.  It  dili- 
gently pursued  that  scheme  of  operations  by 
diverting  the  water  at  the  place  Intended, 
and  as  specified  In  the  notice,  by  beginning 
the  construction  of  the  reservoir  indicated  in 
the  claim,  by  acquiring  rtghts  of  way  for  Its 
ditches,  flumes,  and  conduits,  by  constructing 
Its  ditches,  flumes,  and  conduits,  and  by  put- 
ting the  water  so  acquired  to  beneficial  use. 
Of  all  these  facts  and  conditions  defendant 
had  actual  knowledge  and  notice  before  it 
initiated  any  claims  to  the  same  water.  We 
believe  from  the  evidence,  therefore,  that 
plaintiff  established  all  the  necessary  ele- 
ments of  a  valid  prior  appropriation  to  the 
waters  appropriated  in  Sweat  creek  to  the 
extent  of  waters  diverted  and  used. 

The  question  then  arises,  What  quantity  of 
water  did  plaintiff  acquire  by  priority  of 
righ£?  It  Is  shown  that  plaintiff  constructed 
at  its  intake  a  flume  of  the  capacity  of  34  cu- 
bic feet  per  second  of  time,  and  that  this 
flume  la  so  constructed  that  It  can  be  In- 
creased to  have  a  carrying  capacity  of  44  cu- 
bic feet  per  second  of  time.  Its  earth  ditch 
baa  a  capacity,  with  3  feet  of  water  running 
In  it,  of  75  cubic  feet  per  second  of  time.  The 
flume  from  Sweat  creek  has  a  capacity  at  its 
intake  of  10  cubic  feet  per  second.  It  is  so 
constructed  that  it  can  be  Increased  If  found 
necessary.  Reservoirs  constructed  by  plain- 
tiff are  shown  to  have  a  capacity,  with  the 
dam  at  40  feet  and  the  water  at  35  feet,  of  3,306 
acre  feet.  With  the  dam  at  50  feet  and  the 
water  at  45  feet.  Its  capacity  is  5,737  acre 
feet  By  taking  the  waters  of  Sweat  creek 
down  the  Loop  Loop  creek  channel  and  out 
through  a  ditch  known  as  Clark  ditch  which 
plaintiff  acquired,  from  May  1st,  to  June  14th, 
about  half  the  Irrigation  season,  from  500  to 
1,000  acres  can  be  irrigated,  and  the  capacity 
of  the  system  increased  by  from  750  to  1,600 
acre  feet.  The  total  capacity  of  plalntllCs 
Irrigation  system  may  therefore  be  said  to  be 
about  8,000  acre  feet,  or  enough  to  water 
about  2,600  acres  of  land  with  the  dam  of  its 
reservoir  at  a  50-foot  level.  The  testimony 
shows  that  there  are  1,52."  acres  of  land  un- 
der contract  with  the  plaintiff,  that  it  has 


applications  for  1,480  acres  more,  and  that 
there  are  3,600  acres  additional  susceptible 
of  Irrigation  through  plaintiff's  system.  It 
was  stipulated  during  the  trial  that  there 
were  sufficient  lands  susceptible  of  irrigation 
under  plaintiff's  system  to  require  all  the 
water  available  from  all  the  streams,  that  all 
this  land  was  dry  and  arid,  requiring  artifi- 
cial irrigation,  and  that  with  such  irrigation 
It  would  produce  good  crops.  Thus  it  is 
shown  that  there  Is  not  enough  water  availa- 
ble to  fill  the  plaintiff's  system  and  satisfy 
its  needs.  Plaintiff  actually  diverted  and  put 
to  beneficial  use  at  least  8  cubic  feet  per  sec- 
ond of  time  of  the  flow  of  Sweat  creek  above 
Its  confluence  with  the  main  stream. 

Defendant  attempts  to  show  an  abandon- 
ment of  the  rights  acquired  by  the  plaintiff 
by  the  posting  and  filing  of  a  notice  on  Sweat 
creek  of  December,  1008,  and  the  work  done 
thereunder  because:  (a)  That  plaintiff  atone 
time  contemplated  construction  of  two  reser- 
voirs to  be  known  as  Loop  Loop  and  Golden 
Rule  resei'voirs,  and  intended  to  store  there- 
in certain  of  the  waters  of  Loop  Loop  and 
Sweat  creeks,  and  that  no  actual  construction 
work  has  been  done  on  these  reservoirs ;  (b) 
that  a  map  filed  in  the  land  office  does  not 
show  the  location  of  the  flume  and  pipe  line 
from  Sweat  creek  to  the  main  canal  of  the 
plaintiff;  (c)  that  the  Loop  Loop  or  main 
flume  of  plaintiff 'is  of  the  same  size  below  as 
above  the  point  where  the  Sweat  creek  pipe 
line  enters  Into  It;  (d)  that  certain  sketch 
maps  Introduced  In  evidence  or  offered  sub- 
ject to  objection  by  plaintiff  do  not  show  the 
location  otl  the  Sweat  creek  flume  and  pipe 
line. 

[3,4]  As  to  the  first  contention,  the  mere 
fact  that  plaintiff  at  one  time  contemplated 
the  construction  of  two  additional  reservoirs 
by  no  means  Indicates  the  abandonment  of  its 
general  scheme  for  the  diversion  and  storage 
of  the  waters  as  contemplated  in  its  original 
appropriation.  The  fact  that  a  map  filed  in 
the  land  office  does  not  show  the  location  of 
the  flume  and  pipeline  from  Sweat  creek 
across  Loop  Loop  canyon  cannot  show  an  in- 
tention to  abandon  its  Sweat  creek  water 
rights.  That  map  bears  a  note  indicating  the 
point  on  Sweat  creek  where  the  Barker  lo- 
cation was  flled.  At  the  time  that  map  was 
filed  in  the  land  office  for  the  purpose  of  ob- 
taining a  right  of  way  through  the  national 
forest  for  canals  and  flumes,  the  flume  and 
pipe  line  had  not  been  definitely  located,  and 
could  not  be  shown  on  the  map. 

[$]  The  fact  that  the  Loop  Loop  flume,  the 
main  canal  of  plaintiff  along  the  Loop  Loop, 
is  of  the  same  size  below  as  above  the  mouth 
of  the  pipe  line  from  Sweat  creek  Is  no  evi- 
dence of  abandomnent  of  Its  general  project 
to  appropriate,  divert,  store,  and  use  the 
waters  of  Sweat  creek  it  bad  claimed  in  1906. 

[6,  7]  Errors  are  claimed  by  defendant  upon 
certain  proceedings  of  the  court  in  delaying 
decision  for  several  months  after  the  90-day 
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period  required  by  law,  and  in  refusing  to  re- 
oipea  the  cause  ou  application  of  defendant 
on  a  showing  by  affidavit  and  the  reception 
of  further  erldence.  Upon  the  first  matter 
no  Injury  or  prejudice  to  defendant  occurred, 
and  upon  the  second  the  court  exercised  its 
judicial  discretion  and  no  injury  or  prejudice 
was  shown  or  appears  to  have  occurred  there- 
by. 

Upon  the  merits  of  the  whole  case  tli- 
ord  convinces  us  that  plaintiff  Is  entitled  to  a 
decree  In  Its  favor,  adjudicating  It  to  be  the 
owner  of  the  first  and  prior  right  to  divert, 
store,  and  use  the  waters  of  Sweat  creek  to 
the  extent  at  least  of  a  cubic  feet  per  second 
of  time,  as  against  defendant,  quieting  plain- 
tiff's title  thereof,  forever  enjoining  defend- 
ant from  interfering  therewith,  and  allowing 
to  plaintiff  its  costs. 

Reversed  on  plaintiff's  appeal,  and  affirmed 
on  defendant's  appeal.  Let  decree  enter  ac- 
cordlngly. 

ELLI.S,  C.  J.,  and  MOUNT,  PARKER,  and 
FULLEIITON,  JJ.,  concur. 


(98  Wash.  536) 

SCHMUCK  et  ux.  v.  WHEELER,  Treasurer 

of  Whitman  County.     (No.  14056.) 
(Supreme  Court  of  Washington.    Oct.  17,  1917.) 

1.  MnNICIPAL     CORPOBATIONS   «=»518(1)— Im- 
■  FBOVEMENTS — ASSESSMENTS — InTEBEST. 

The  provision  of  Laws  1911,  p.  456,  |  24, 
that  assessments  for  local  improvements  be 
"collected  us  other  general  taxes  are  collected," 
only  relates  to  manner  of  collection,  and  does 
not  authorize  the  adding  of  15  per  cent  Inter- 
est borne  by  delinquent  general  taxes. 

2.  Municipal  Corfokationb  €=9518(1)— Lo- 
cal Improveme.nts—Assebsmbhts— Delin- 
quency—rNTEREST. 

I^ws  1911,  p.  480,  i  70,  providing  that  any 
parts  of  acts  herein  repealed  which  are  re-en- 
acted in  form  or  substance  shall  be  construed 
as  continuations  and  amendments  thereof,  does 
not  continue  Laws  1909,  p.  38.  p  1,  in  force 
with  its  provision  for  the  imposition  of  15  per 
cent,  interest  on  delinquent  taxes,  in  view  of 
section  '2-i,  c.  98,  providing  that  delinquent 
local  improvement  assessments  after  being 
certified  to  the  county  treasurer  for  collec- 
tion are  to  bear  only  interest  and  penalties  pro- 
vided by  city  ordinance. 

3.  iUUMlCll-AL  COBPOKATIOMS  <S=>318(1) — LO- 
CAL   lMPJiOV£UENT    ASSKSSMENTS— iNTKHEST. 

A  city  ordinance,  providing  for  collection 
of  local  improvement  assessments  by  the  count; 
treasurer  with  specified  penalties,  "together 
with  such  additional  charges  or  penalties  as  are 
authorized  to  be  charged  or  collected  on  othei 
delinquent  taxes,"  does  not  justify  the  collec- 
tion of  fifteen  per  cent,  interest  as  on  general 
tax. 

4.  Taxation  €=>528— Deunquent  Taxes— 
Intebest— Penalty. 

The  15  per  cent,  interest  attaching  to  de- 
linquent general  taxes  is  interest  and  not  a 
penalty. 

Department  1.  Appeal  from  Superior 
Court,  Whitman  County?  Bert  Linn,  Judge, 

Action  by  Lewis  .^chniuck  and  wife  against 
H.  H.  Wheeler,  Treasurer  of  Whitman  Coun- 


ty.    Judgment  for  plaintiffs,  and  defendant 
appeals.    Affirmed. 

R.  H.  Burgnnder  and  S.  R.  Clegg,  both  of 
Colfax,  for  appellant.  D.  I*  Ettlnger,  of  Col- 
fax, for  respondent 

MORRIS,  J.  This  appeal  submits  the 
question  of  the  rate  of  Interest  properly 
chargeable  on  delinquent  local  Improvement 
assessments  in  cities  of  the  third  class  after 
the  same  have  been  certified  to  the  county 
treasurer  for  collection. 

Prior  to  the  local  Improvement  act  of  1911 
the  law  governing  matters  of  this  kind  was 
chapter  26,  of  the  r^aws  of  1909,  section  1  of 
this  act  providing  that  whenever  any  local 
Improvement  assessments  should  become  de- 
linquent the  city  treasurer  should  certify 
the  same  to  the  county  treasurer,  who  should 
enter  the  assessment,  together  with  any  costs, 
interest,  or  penalties,  on  the  general  tax 
rolls  of  the  county  against  the  land  affected, 
and  the  amount  should  thereafter  draw  In- 
terest at  the  rate  of  15  per  cent,  per  annum. 
In  1911  the  Legislature  enacted  chapter  98 
of  the  Laws  of  that  year,  a  complete  local 
improvement  act,  section  24  of  this  act  pro- 
viding In  part  as  follows: 

"Any  city  or  town  shall  prescribe  by  ordi- 
nance within  what  time  suoi  assessments,  or 
installments  thereof,  shall  be  paid:  and  shall 
provide  for  the  payment  and  collection  of  in- 
terest thereon,  at  a  rate  not  to  exceed  eight  per 
cent,  per  annum.  Assessments,  or  installments 
thereof,  when  delinquent,  in  addition  to  such 
interest  shall  bear  such  penalty  not  less  than 
five  per  cent  as  shall  be  by  general  ordinance 
prescribed.  Interest  and  penalty  shall  be  in- 
cluded in,  and  shall  be  a  part  of,  the  assess- 
ment lien.  All  local  assessments  becoming  a 
lien  upon  any  property  in  any  city  or  town  after 
this  act  shall  become  effective,  shall  be  collect- 
ed by  the  treasurer  of  such  city  or  town,  and  all 
such  liens  shall  be  enforced  in  the  manner  here- 
in prescribed:  Provided,  that  in  cities  and 
towns  other  than  cities  of  the  first  class,  de- 
linquent assessments  or  •  ♦  •  installments 
thereof,  shall  be  certified  to  the  treasurer  of  the 
county  in  which  such  city  or  town  is  situate 
and  by  him  entered  upon  the  general  tax  rolls 
and  collected  as  other  general  taxes  are  col- 
lected." 

Section  60  of  this  act  provides: 

"The  council  of  each  city  and  town  shall  pass 
such  general  ordinance  or  ordinances  as  may 
be  necessary  to  carry  oat  the  provisions  of  thia 
act.  Thereafter  all  proceedings  relating  to  lo- 
cal improvements  shall  be  had  and  conducted  in 
accordance  with  this  act,  and  the  ordinances 
of  such  city  or  town  relating  to  local  improve- 
ments." 

In  section  70  is  found : 

"Any  acts  or  parts  of  acts  herein  repealed, 
which  are  re-enacted  in  form  or  in  substance 
in  this  act  shall  not  be  construed  as  new  en- 
actments but  as  continuations  and  amendments 
of  such  acts  or  parts  of  acta." 

Section  71  repeals  all  acts  and  parts  of 
acts  enumerated  In  a  following  schedule, 
which  includes  chapter  26,  Laws  of  1909. 

Colfax,  a  city  of  the  third  class,  under  the 
authdrity  granted  In  section  24  of  the  act  of 
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1911,  passed  ordinance  No.  386,  providing  for 
a  delinquent  rate  of  5  per  cent,  in  addition 
to  the  rate  of  interest  provided  for  in  the 
improvement  bonds,  providing  further  for 
certification  to  the  county  treasurer  after  de- 
linquency to  be  by  him  collected,  "together 
with  such  additional  charges  or  penalties  as 
are  authorized  to  be  charged  and  collected 
upon  other  delinqnent  taxes."  The  dty  ordi- 
nance under  which  the  improvement  In  ques- 
tion was  undertaken  fixes  the  Interest  upon 
the  annual  Installments  at  C  per  cent  The 
respondent,  contending  that  under  the  Laws 
of  1911  and  the  city  ordinance  the  Interest 
to  be  pnld  on  delinquent  assessments  after 
certification  to  the  county  treasurer  was  6 
per  cent.,  the  Interest  borne  by  the  annual 
Installments,  and  6  per  cent.,  the  penalty  fix- 
ed by  ordinance  No.  386.  tendered  that 
amount  to  the  county  treasurer;  the  tender 
was  refused,  the  county  treasurer  demand- 
ing 15  per  cent,  on  the  amount  of  the  delin- 
quent assessment  from  the  time  of  Its  certifi- 
cation. Thereupon  this  action  was  brought, 
resulting  In  an  order  directing  the  county 
treasurer  to  accept  the  tender. 

[1]  The  act  of  1911  clearly  repeals  chapter 
26  of  the  I/aw8  of  1909.  It  Initiated  a  new 
procedure;  Instead  of  the  general  provisions 
relating  to  Interest  on  delinquent  assess- 
ments. It  provided  that  any  dty  or  town 
might  prescribe  by  ordinance  a  penalty  of 
not  less  than  5  per  cent,  upon  delinquent  as- 
sessments. This  delegation  was  accepted  by 
Colfax  In  fl.Ying  the  penalty  at  5. per  cent  in 
ordinance  No.  386. 

[2]  The  provision  of  section  24  In  the 
phrase  "collected  as  other  general  taxes  are 
collected"  Is  only  a  provision  relating  to  the 
manner  of  collection,  and  not  authority  for 
adding  the  15  per  cent.  Interest  borne  by  de- 
linquent general  taxes;  neither  does  section 
70,  construed  as  a  saving  clause,  continue 
section  1  of  chapter  26  in  force  with  its  pro- 
vision for  the  imposition  of  15  per  cent  In- 
terest Section  24  of  the  act  of  1911  is  a  re- 
enactment  in  substance  of  a  part  of  section  1 
of  the  act  of  1909,  and  as  such  must  undoubt- 
edly be  accepted  as  an  amendment  to  the  like 
provision  of  section  1,  leaving  out  the  general 
provision  for  the  collection  of  15  per  cent 
after  certification  to  the  county  treasurer, 
and  substituting  therefor  the  provision  that 
each  dty  or  town  might  by  ordinance  pro- 
vide for  a  penalty  of  not  less  than  5  per  cent 
to  be  borne  by  delinquent  assessments,  not 
limited  to  the  time  preceding  certification, 
but  including  all  time  after  the  period  of  de- 
linquency. It  is  evident  that  by  providing 
for  interest  not  to  exceed  8  per  cent,  and  a 
penalty  of  not  less  than  5  per  cent,  the  Legis- 
lature had  the  question  of  Interest  and  pen- 
alty In  mind,  and,  in  not  Incorporating  the 
provision  for  the  15  per  cent  Interest  after 
the  certification  In  the  amended  section,  act- 
ed advisedly,  with  the  intent  that  the  addi- 


tional 15  per  cent  snouid  not  longer  on  pro- 
vided for  by  law. 

[31  Neither  Is  the  collection  of  15  per  cent. 
Interest  Justified  under  ordinance  No.  386, 
providing  for  the  collection  by  the  county 
treasurer  of  the  6  per  cent,  plus  the  5  per 
cent.,  "together  with  such  additional  charges 
or  penalties  as  are  authorized  to  be  charged 
or  collected  on  other  delinquent  taxes." 

[4]  The  15  per  cent  Interest  attaching  to 
general  taxes  after  delinquency  is  interest, 
and  not  a  penalty.  New  Whatcom  v.  Boeder, 
22  Wash.  570,  61  Pac.  767. 

Judgment  is  affirmed. 

ELLIS,  O.  J.,  and  CHADWICK,  MAIN, 
and  FULLERTON,  JX,  concur. 


(Sg  Wuh.  4S1) 
BENTIiEY  V.  WESTERN  UNION  TELE- 
GRAPH CO.     (No.  14039.) 

(Supreme  Court  of  Washington.    Oct  11,  1917.) 

1.  Telegraphs  and  Teusphoitis  9=»53— Eb- 
BOB  IN  Transmission  of  Mjsssaob— Dauao- 
BS — Pboximate'  Cause. 

Plaintiff  shipped  a  carload  of  apples,  and 
drew  a  draft  on  the  conBifmee,  based  on  a  price 
of  |2  per  box,  and  after  the  consi^ee'a  refusal 
to  accept  them,  and  ita  offer  of  $1.76  per  box, 
sent  a  telegram  to  accept  $1.80  a  box,  which  by 
mistake  was  made  to  read  $1.08  per  box,  at 
which  price  they  were  delivered,  and,  after  dis- 
covery of  the  mistake,  the  consignee  offered  to 
settle  on  the  basis  of  $1.50  a  box.  Held,  that 
the  error  was  the  proximate  cause  of  the  plain- 
tiff's loss  of  the  difference  between  the  amount 
stated  in  the  telegram  and  the  amount  stated 
in  the  telegram  as  delivered,  and  the  fact  that 
plaintiff,  instead  of  disaOirmins  the  contract, 
confirmed  the  sale,  did  not  create  a  new  con- 
tract, independent  of  the  telegram  and  itself  the 
proximate  cause  of  the  loss. 

2.  Telegraphs  and  Telephones  9=>52— Eb- 
BONEOTJS  Transmission  of  Teleobam— Mrr- 
lOATioN  OF  Damages. 

It  was  plaintiff's  duty  to  minimize  his  dam- 
ages by  accepting  the  consignee's  subsequent  of- 
fer to  settle  at  a  rate  of  $1.50  per  box. 

3.  Telegraphs  and  Telephones  ®=5G0(2)  — 
Tbial  ®=>208— Action  foe  Damages— Evi- 
dence—Instbuctions  TO  Disregard. 

In  an  action  for  damages  for  error  in  the 
transmission  of  a  telegram,  resulting  in  a  sale' 
of  apples  to  a  consignee  at  a  lower  price  than 
that  Intended  by  plaintiff,  the  reading  of  his  as- 
signment to  the  defendant  of  any  claim  against 
the  consignee  was  immaterial,  and  the  court 
should  have  instructed  the  jury  to  disregard  it. 

4.  Appeal  and  Erbob  ift=»1047(l)— Harmless 
Ebroe— Evidence. 

Such  error  was  harmless,  where  neither  par- 
ty pressed  or  opposed  the  offer  of  evidence,  and 
where  the  court  made  no  ruling. 

Ellis,  C  J.,  and  Holcomb,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Edward  a 
Mills,  Judge. 

Action  by  M.  G.  Bentley  against  the  West- 
em  Vnlon  Telegraph  Company.  Judgment 
for  plaintifl?,  and  defendant  appeals.  Re- 
versed, with  instructions  to  modify  the  Judg- 
ment. 
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Gose  &  Crowe,  of  Walla  Walla,  for  appel- 
lant Sharpsteln,  Smith  &  Sharpsteln,  of 
Walla  Walla,  for  respondent 

rULLERTON,  J.  The  plalnUff,  In  Octo- 
ber, 1013,  shipped  from  MUton,  Or.,  to  El 
Centro,  Cal.,  a  carload  of  apples,  consigned 
to  the  Imperial  Valley  Mercantile  Ck>mpany. 
A.  draft  was  drawn  on  the  latter  for  the  price 
of  the  apples  at  |2  per  box,  and  sent  with 
bill  of  lading  attached,  through  the  Milton 
bank  to  the  First  National  Bank  of  El  Cen- 
tro for  ccdlection.  The  Mercantile  Company 
refused  to  accept  the  apples  at  the  price 
named,  but  agreed  to  accept  such  as  graded 
extra  fancy  at  $1.75  per  box,  and  the  bal- 
ance at  $1.25  per  box,  and  telegraphed  that 
offer  to  plaintiff.  In  answer  the  plaintiff, 
through  his  agent,  the  Milton  bank,  filed  a 
telegram  with  defendant,  directing  the  bank 
in  El  Centro  to  accept  $1.80  per  box  for  the 
carload.  By  mistake  of  defendant  the  price 
was  made  to  read  $1.08  per  box.  The  El  Cen- 
tro bank  delivered  the  bill  of  lading  to  the 
Mercantile  Company  and  accepted  payment 
for  the  apples  at  the  rate  of  $1.08,  in.stead  of 
the  $1.80  demanded  by  the  seller.  The  error 
was  discovered  by  the  bank  within  a  few 
hours  after  it  had  collected  for  the  apples 
at  the  rate  of  $1.08  per  box,  and  the  bank  in 
making  its  rendttance  to  plaintiff  gave  him 
a  statement  of  the  error.  The  defendant  en- 
deavored to  get  the  Mercantile  Company  to 
pay  the  difference  between  $1.08  and  $1.80 
as  the  price  per  box,  and  the  latter  agreed 
to  settle  on  a  basis  of  $1.50  per  box.  The 
plaintiff,  rather  than  receive  that  price,  elect- 
ed to  accept  the  payment  of  $1.08  per  box 
and  bring  his  action  against  the  defendant 
for  the  difference.  The  case  was  tried  to  a 
Jury,  which  returned  a  verdict  against  de- 
fendant of  $533.05,  the  full  difference,  with 
interest,  between  the  price  quoted  in  the  mes- 
sage offered  the  defendant  and  the  price 
named  in  the  message  as  transmitted  by  it 
The  defendant  appeals,  assigning  a  number 
of  errors,  whose  discussion  is  grouped  under 
.two  heads:  (1)  The  error  in  the  telegram 
was  not  the  proxlnpte  cause  of  the  loss, 
since  the  addressee  must  have  known  that  an 
error  had  been  committed,  and  no  sale  was 
effected  by  the  erroneous  telegram;  (2)  the 
loss  in  any  event  could  not  exceed  the  differ- 
ence between  $1.50  per  box  and  $1.80  per  box. 

[1]  It  appears  from  the  evidence  that  both 
the  Oregon  and  California  banks  were  the 
agents  of  respondent  in  the  sale  of  the  apples, 
but  that  the  California  bank,  when  it  receiv- 
ed the  telegram  to  sell  at  $1.08  per  box,  was 
in  Ignorance  of  the  fact  that  the  day  before 
the  mercantile  company  had  tendered  its  prin- 
cipal an  offer  largely  in  excess  of  that  price. 
The  t>ank  accordingly  at  once  closed  the  sale, 
delivering  the  apples,  and  accepting  paym«it 
at  the  erroneous  figures  named  in  the  tele- 
gram. The  mercantile  company  was  doubt- 
less aware  that  it  was  getting  the  apples  at 


a  lower  price  through  some  error,  since  they 
were  originally  priced  to  it  at  $2  per  box,  and 
it  had  made  a  counter  offer  of  $1.75  and  $1.25 
on  the  two  grades  in  the  shipment;  the  larger 
portion  of  the  boxes  ranking  as  the  highest 
grade.  The  market  price  of  the  apples  at 
El  Centro  was  in  evidence  as  being  $1.80  per 
box  for  extra  fancy  Oregon  apples.  Bespond- 
ent  testified  that  the  whole  shipment  was  of 
this  grade.  Confirmation  of  the  f^ct  that 
the  purchaser  was  aware  of  the  mistake  In 
the  price  quoted  by  the  seller's  agent  is 
shown  by  the  fact  that  he  was  afterwards 
willing  to  pay  an  additional  42  cents  per 
box,  bringing  the  price  up  to  $1.50  per  box 
for  the  entire  carload. 

It  is  the  contention  of  appellant  that  un- 
der this  state  of  facts  respondent  had  the 
right  to  disaffirm  the  sale  on  account  of  the 
mistake,  but  that  wb6n  be  confirmed  the 
sale,  this  was  a  new  contract  entered  into 
by  him  subsequent  to  the  telegram,  one  not 
dependent  on  the  transmission  of  the  tele- 
gram, and  hence  his  loss  was  not  the  proxi- 
mate result  of  the  appellant's  error  in  trans- 
mission. We  cannot  agree  with  this  deduc- 
tion of  counsel.  The  apples  lay  in  El  Centro, 
awaiting  the  result  of  the  dickering  of  the 
parties  as  to  price.  When  the  seller's  agent 
received  a  telegram  instructing  sale  at  a  cer- 
tain price,  it  at  once  closed  with  the  pur- 
chaser at  that  price.  This  contract  was  en- 
tered into  at  a  mistaken  consideration,  due  to 
the  negligence  of  appellant.  It  is  true  the 
contract  might  have  been  disaffirmed  by 
promptly  bringing  suit  therefor ;  but  the  for- 
um was  distant,  and  the  subject-matter  of  a 
perishable  nature,  the  whole  controversy  sub- 
ject to  the  uncertainty  of  evidence  and  the 
vagary  of  a  jury,  and  in  the  end  respondent 
might  not  have  been  able  to  realize  an 
amount  equal  to  that  accepted  from  the  pur- 
chaser. The  natural  consequence  of  the  mis- 
take in  the  telegram  under  which  delivery 
was  made  in  ignorance  thereof  was  the  loss 
of  72  cents  per  box  to  respondent  The  ac- 
ceptance of  the  mistaken  price  was  due  whol- 
ly to  the  erroneous  telegram,  and  was  the 
direct  result  of  that  error.  The  contract  was 
made,  not  by  the  respondent  but  by  his 
agent,  in  reliance  on  the  erroneous  message, 
and  sale  was  made  by  the  agent  before  re- 
spondent was  aware  of  the  mistaken  tele- 
gram. The  telegram  was  the  proximate 
cause  of  a  contract  prejudicial  to  respon- 
dent and  to  say  that  the  respondent's  affirm- 
ance of  it  with  knowledge  of  the  mistake 
constitutes  a  new  contract  is  not  sound.  He 
was  merely  making  the  best  of  a  bad  con- 
tract resulting  from  the  mistaken  act  of 
appellant  with  a  view  to  holding  it  re^MU- 
sible.  Reed  v.  Western  Union  TeL  Co.,  135 
Mo.  661,  37  S.  W.  904,  34  L.  R.  A.  492,  53 
Am.  St.  Rep.  609 ;  Pepper  v.  Telegraph  Co..  87 
Tenn.  554,  11  S.  W.  783,  4  L.  R.  A.  0(50,  10 
Am.  St  Rep.  699.  For  a  somewhat  similar 
case,  decided  by  our  own  court  see  Henry 
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V.  Western  Union  TeL  Co.,  73  Wash.  260, 131 
Pac.  812,  46  L.  R.  A.  (N.  S.)  412. 

[2J  We  think,  however,  there  is  merit  in 
appellant's  contention  that  it  was  the  duty 
of  respondent  to  minimize  Ills  damages,  where 
such  a  course  was  readily  available  to  him. 
The  evidence  shows  that,  after  the  telegram 
erroneously  transmiltted  by  appellant  bad 
been  acted  on  to  the  prejudice  of  respondent, 
the  purchaser,  who  had  taken  advantage  of 
the  error,  offered  to  increase  his  payment 
for  the  apples  from  $1.08  to  $1.50  per  box. 
This  the  respondent  refused  to  accept,  relying 
upon  the  liability  of  the  telegraph  company 
to  respond  for  the  total  discrepancy  between 
the  telegram  as  given  and  as  sent.-  This 
offer  of  the  purchaser  was  promptly  made, 
and  could  have  been  availed  of  by  respondent 
prior  to  his  action  against  the  telegraph  com- 
pany. It  Is  a  well-established  rule  that  one 
who  has  a  claim  a^lnst  another,  arising  out 
of  the  tortious  conduct  of  the  latter,  has  a 
duty  to  minimize  his  claim  for  damages  so 
far  as  possible.  This  rule  has  frequently 
been  applied  in  like  cases  to  the  one  before 
us.  Fererro  v.  Western  Union  Tel.  Co.,  9 
App.  D.  C.  455,  35  L.  R.  A.  648. 

"It  is  the  duty  of  plaintiff,  on  learning  of  the 
neglipcnce  of  the  telegraph  company,  to  make 
reasonable  efforts  to  render  the  resulting  dam- 
age as  light  as  possible,  and  he  cannot  recover 
damages  which  by  such  care  and  diligence  he 
could  have  avoided."  37  Cyc.  1757,  citing  West- 
ern Union  Tel.  Co.  v.  Jeanes,  88  Tex.  230,  31  S. 
W.  186;  Western  Union  Tel.  Co.  v.  Reid,  83 
Ga.  401,  10  S.  E.  919;  Postal  Tel.  Cable  Co. 
V.  Schaefer,  110  Ky.  907,  62  S.  W.  1119. 

We  think  that  the  loss  occasioned  respond- 
ent was  the  Aatural  and  proximate  result  of 
the  negligence  of  appellant,  for  which  the 
latter  should  re^wnd  In  damages.  But  we 
think  that  it  was'  also  the  duty  of  respondent 
to  minimize  his  damages  by  the  acceptance 
of  the  offered  Increase  In  price  that  the  evi- 
dence shows  the  purchaser  was  willing  to 
pay. 

[3, 4]  Among  the  errors  assigned  is  that  the 
attorney  for  respondent,  at  the  opening  of  the 
trial,  read  an  assignment  by  respondent  to 
appellant  of  any  claim  which  the  former 
might  have  against  the  Imperial  Valley  Mer- 
cantile Company  arising  out  of  its  purchase 
of  the  apples  pursuant  to  the  erroneous  tel- 
egram. The  respondent  asked  that  the  as- 
signment be  made  a  part  of  the  record ;  but 
appellant  objected  that  the  offer  was  incom- 
petent, irrelevant,  and  Immaterial,  and  asked 
the  court  to  Instruct  the  Jury  not  to  consider 
it  The  court  made  no  ruling.  It  Is  urged 
that  the  mere  offer  had  a  tendency  to  preju- 
dice the  Jury  adversely  against  appellant 
While  the  offer  was  Immaterial  in  the  case, 
and  the  court  should  have  properly  instructed 
the  Jury  to  disregard  it  -we  think  the  error 
was  practically  harmless.  The  failure  of  ei- 
ther party  to  further  press  or  oppose  it,  and 
of  the  court  to  pay  any  attention  to  it,  must 
have  apprised  the  jury  that  it  was  meant  as 


nothing  more  than  a  tentative  offer,  wlilch 
it  was  not  incumbent  on  appellant  to  accept 
The  Judgment  will  be  reversed,  with  in- 
structions to  modify  it  as  indicated  in  the 
opinion. 

PARKER  and  MOUNT,  JJ.,  concur.  ^ 

HOLCOMB,  J.  (dissenting).  I  am  obUged 
to  dissent  from  this  disposition  of  this  case. 
It'  is  Illogical  and  erroneous  upon  any  theory. 
If  the  Judgment  is  not  to  be  affirmed  upon 
the  facts  and  the  law,,  in  full,  it  should  be 
only  upon  the  facts  that  the  Imperial  Val- 
ley Mercantile  Company  knew,  or  had  every 
reason  to  believe,  that  the  price  stated  in  the 
telegram  as  delivered  to  it  was  not  the  true 
price,  and  acted  ajmn  It  in  bad  faith,  and 
that  no  contract  was  made  between  the  re- 
spondent and  it  and  reversed.  Where  or- 
anges worth  $2.60  per  box  were  quoted  by  er- 
ror in  transmitting  the  message  at  $1.60  per 
box,  the  court,  in  Germain  Fruit  Co.  v.  West- 
em  Union  T.  CO.,  137  Cat  598,  70  Pac.  658, 
59  L.  R.  A..  575,  held  that  the  difference  in 
pri'ce  was  sufficient  to  put  the  receiver  on 
inquiry  as  to  the  correctness  of  the  message; 
that  when  the  receiver  received  them  at 
this  price,  it  did  so  intending  to  defraud  the 
seller;  that  in  such  case  the  seller  had  a 
good  cause  of  action  against  the  buyer,  and 
could  not  waive  it  permit  the  buyer  to  get 
away  with  its  fraudulent  advantages,  and 
recover  the  entire  loss  from  the  telegraph 
company.  But  I  do  not  approve  that  case. 
To  do  so  would  be  to  compel  the  seller  to  go 
to  a  distant  Jurisdiction  in  such  case  as  this, 
waiving  his  remedy  against  an  accessible  and 
responsible  concern  primarily  liable,  and  re- 
sort to  all  the  hazards  of  recovering  his  loss. 
And  the  majority  disapprove  that  doctrine 
and  sustain  the  liability  of  the  appellant 
here. 

There  was  no  conflict  in  evidence  In  tbls 
case  that  the  telegram  was  negligently  alter- 
ed in  transmission  and  so  delivered;  that, 
acting  upon  the  misstated  instructions  con- 
tained in  it  as  delivered,  the  agent  of  re- 
spondent and  the  buyer  completed  the  trans^ 
action  immediately,  prior  to  the  discovery  of 
the  mistake.  The  apples  were  Immediately 
delivered,  and  the  money  collected  at  the  mis- 
taken price.  After  discovering  the  error  in 
transmitting  the  message,  the  telegraph  com- 
pany attempted  to  induce  the  buyer  to  ad- 
just the  matter  by  paying  the  difference  be- 
tween $1.08  per  box  and  $1.80  per  box.  The 
buyer,  for  a  settlement  in  full,  made  a  ten- 
tative offer,  to  the  effect  tiiat  it  would  be 
willing  to  pay  $1.50  per  l>ox.  There  was  no 
definite  offer,  and  no  tender  then  or  there- 
after made  to  that  effect 

Had  respondent  acted  upon  tliat  suggestion, 
and  agreed  to  accept  the  $1.50  per  box,  it 
would  have  been  equivalent  to  abandoning 
the  previous  offer  at  $1.80  per  t>ox,  maidng 
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tt  new  contract  for  $1J60  per  box,  settling  at 
that  price,  and  forever  waiving  tils  claim  and 
rlgbt  to  recover  his  entire  loss  from  any 
source.  And  we  certainly  would  so  bold. 
Had  the  negligent  telegraph  cou)pany  given 
the  respondent  the  opportunity  of  accepting 
from  the  buyer  such  portion  of  the  loss  as 
the  buyer  was  willing  to  stand,  to  minimize 
the  damages  to  It,  a  dliferent  condition  would 
be  presented.  It  Is  not  contested  here  that 
the  apples  were  actually  worth,  at  a  fair 
market  price,  |1.80  per  box.  Respondent  is 
entitled  to  recover  from  the  source  of  his 
damage,  his  actual  loss.  That  loss  Is  the 
difference  between  the  price  received  by  him 
on  the  completed  sale  and  the  fair  market 
value  of  the  apples.  In  my  opinion,  the  tel- 
egraph company  by  procuring,  and  the  buyer 
by  making,  an  ex  post  facto  offer,  cannot  de- 
prive plaintiff  of  any  part  of  his  actual  dam- 
ages. 

The  principal  case  cited  by  the  majority 
(Fererro  v.  Western  Union  Tel.  Co.,  supra) 
is  not  analogous.  In  that  case,  the  receiver 
of  a  negligently  altered  message,  upon  dis- 
covering the  real  price  quoted,  refused  to 
accept  delivery  of  the  goods.  It  was  held 
that  the  measure  of  damages  recoverable  by 
one  who  gets  a  telegram,  for  a  mistake  in 
understanding  the  price  In  an  offer  to  sell 
goods,  is  limited  to  such  difference  In  price, 
excluding  any  loss  of  profits  on  a  contract  of 
resale  made  on  the  faith  of  the  telegram,  but 
not  carried  out  because  he  had  himself  re- 
fused to  receive  the  goods,  eta  After  the 
goods  were  delivered  to  the  t>uyer  by  re- 
spondent's agent,  on  the  faith  of  the  altered 
message,  and  the  price  received,  there  was 
nothing  respondent  could  do  to  prevent  fur- 
ther loss  or  damage,  or,  as  Is  stated,  mini- 
mize his  damages;  and  he  did  nothing  to  aug- 
ment them. 

Upon  the  facts  in  this  case,  I  am  convinced 
the  case  was  properly  submitted  to  the  Jury, 
and  that  the  verdict  and  Judgment  should  be 
affirmed  in  entirety. 

ET/LIS,  OL  J.,  concurs  with  Judge  HOL- 
COMB. 

(98  Wash.  E39) 

JONES-ROSQUIST-KIIXEN  CO.  T.  NEL- 
SON et  ox.  (No.  14089.) 
^Snpreme  Court  of  Washington.  Oct  17, 1917.) 
1.  EvioENCE  €=>419(13)— Paboi.  Evidbncb  to 
Vary  Wbitino— Consideration.  • 
Where  a  contract  of  sale  of  a  piano  stated 
that  the  total  purchase  price  was  $425,  and  that 
the  purchaser  had  paid  $2:^  and  agreed  to  pay 
the  balance  of  $200  In  monthly  installments, 
evidence  th.it  the  contract  was  drawn  with  the 
undarstanding  that  the  actual  price  was  $275, 
of  which  $75  was  to  oe  paid  at  once,  and  the  re- 
maining $200  in  installments,  did  not  tend  to 
vary  the  legal  effect  of  the  written  contract, 
but  merely  explained  the  consideration,  thus 
falling  within  a  generally  recognized  exception 
to  the  parol  evidence  rule. 


2.  EviDXNCK  «=940S(4)— Parol  Evidenck  to 
Vary  Wbitino— Receipts. 

The  recital  in  the  contract  that  $225  had 
been  paid  amounted  to  nothing  more  than  a  re- 
ceipt, and  as  such  was  open  to  explanation  by 
parol  testimony. 

3.  Sales  €=33o0— Actions  fob  Price— Pbe- 
MATUBE  Suit. 

Where  the  contract  gave  a  right  of  action 
for  the  whole  purchase  price  in  case  of  the  fail- 
ure of  the  purchasers  to  perform  any  of  its 
conditions,  the  failure  to  make  the  initial  pay- 
ment of  $75  was  an  immediate  breach,  and  war- 
ranted suit  at  once,  without  waiting  for  a  de- 
fault as  to  any  of  the  monthly  installments. 

4.  Hdsband  and  Wife  ®=»23%— Agency  or 
Wira  FOR  Husband— Evidence. 

In  an  action  against  a  husband  and  wife 
for  the  purchase  price  of  a  piano,  evidence  held 
to  show-  that  the  wife's  purchase  of  the  piano 
was  without  the  knowledge,  consent,  or  approval 
of  the  husband,  and  that  the  seller  was  io  no 
way  misled  into  a  belief  that  the  wife  was  act- 
ing as  the  husband's  agent 

5.  .\ppeal  and  Ebbob  iS=98!)5(2)— Trial  Db 
Novo — Kkview— Findings. 

On  a  trial  de  novo  the  Supreme  Court  must 
weigh  the  evidence,  and,  though  the  tiudinirs  of 
the  trial  court  are  entitled  to  great  weight  they 
cannot  prevail  against  a  clear  preponderance  of 
the  evidence. 

6.  Husband  and  Wife  <8=>2CSi1)— Commu- 
NiiY  OB  Separate  Debts  —  Contbacts  of 
Wife. 

T'nder  Rem.  Code  1915.  {  5917,  friving  the 
husband  the  management  end  control  of  com- 
munity personal  property,  n  wife's  contract  for 
the  purrliase  of  a  piano  was  presumptively  her 
contract  alone. 

7.  Husband  and  Wife  <3=>19(14),  268(4)— 
Liability  fob  Debts— "Family  Expense." 

Under  Rem.  Code,  i  5917.  giving  the  bus- 
band  the  management  and  control  of  the  com- 
munity personal  property,  section  5931,  provid- 
ing that  the  exjienscs  of  the  family  are  charge- 
able upon  the  property  of  both  husband  and 
wife,  or  either  of  them,  and  section  5927,  pro- 
viding that  contracts  may  be  made  by  a  wife 
and  liabilities  incurred,  and  that  they  may  be 
enforced  by  or  against  her  to  the  same  extent 
and  in  the  same  manner  as  if  she  were  unmar- 
ried, a  purchase  of  a  piano  by  a  wife  was  not  a 
"family  expense,"  chargeable .  against  the  hus- 
band or  the  community,  where  it  was  never 
received  or  twed  by  the  family,  but  was  left 
on  their  porch  againi^t  their  protest  and  the 
seller  was  ordered  to  remove  it  on  pain  of  being 
charged  for  storage. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Family 
Expense.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge.' 

Action  by  the  Jones-fttosqulst-KlUen  Com- 
pany against  John  Nelson  and  wife.    From  a 
Judgment   for   plaintiff,   defendants   appeaL  • 
Reversed  in  part,  and  atiinned  In  part 

LouU  E.  Shela,  of  Seattle,  for  appellants. 

ELLIS,  C.  J.  Plaintiff  corporation  brought 
this  action  against  defendants,  John  Nelson 
and  wife,  to  recover  the  purchase  price  of  a 
piano  alleged  to  have  been  sold  to  them  un- 
der the  following  contract: 

"I,  we,  and  each  of  us  promise  to  pay  to  the 
onler  of  Jones,  Knsquist  &  Killen  the  sum  of 
two  hundred   ($200)   dollars,   at'  their  office  io 


^^For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  lodezas 
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Seattle,  Wash.,  as  follows:  Twenty-five  dollars 
($2j)  per  mooth  on  the  5th  day  of  each  and 
every  month  thereafter  until  fiuly  Paid,  com- 
aicncing  on  the  5th  day  of  May,  1916,  with  in- 
terest on  the  amount  unpaid  at  tie  rate  of  8  per 
cent,  ver  annum,  payable  monthly.  This  note  is 
given  for  the  purchase  of  a  Christman  piano, 
style  2T5S  (receipt  of  which  instrument  is  hei  eby 
acknowledged),  the  total  amount  of  said  purchase 
price  being  four  hundred  twenty-Eve  ($425)  dol- 
lars, of  which  I  have  this  day  paid  $225,  and  I 
agree  that  I  will  keep  the  said  instrument  in 

food  order,  and  that  it  shall  not  be  removed 
rom  No.  (534  West  54th  street,  in  the  city  of 
Seattle,  county  of  King,  state  of  Washington, 
without  the  written  consent  of  the  said  Jones- 
Rosquist-Killeu  (Ilompany,  Incorporate(l,and  the 
le^al  title  thereto  is  in  the  said  Jones-Rosquist- 
Killcn  Oompany,  Incorporated,  and  shall  re- 
main in  said  Jones-Rosquist-Killen  Company, 
Incorporated,  untU  they  shall  make  bill  of  sale 
and  dispose  of  same  to  me  after  all  payments 
aforesaid  shall  have  been  fully  paid,  and  that 
I  have  no  right  to  dispose  of  or  incumber  said 
instrument  in  any  way  until  I  have  received 
bill  of  sale.  I  also  agreo  that  if  I  fail  to  pay 
any  of  said  installments  when  due,  or  fail  to 
perform  any  of  the  conditions  herein,  or  if  eaid 
instrument  be  attached  or  levied  upon,  or  should 
I  refuse  to  accept  delivery  of  or  return  the  said 
instrument,  all  of  said  sum,  $200.  shall  in  any 
of  said  cases,  at  the  option  of  said  Jones,  Kos- 
guist  &  Kilien,  Immediately  become  due  and 
payable,  and  the  said  company  may  enforce  pay- 
ment of  the  entire  sum  then  unpaid,  and  inter- 
est thereon,  or  may,  if  its  agents  or  assigns  so 
elect,  rescind  this  note  and  take  possession  of 
the  said  instrument  without  legal  process,  and 
for  the  purpose  may  enter  any  premises  where 
the  same  may  be,  all  damages  for  entry  being 
hereby  expressly  waived,  and  all  money  paid 
by  me  on  account  of  this  note  shall  in  the  event 
of  said  instrument  being  repossessed  by  said 
Jones.  Rosquist  &  Kilien,  its  agents  or  assigns, 
be  considered  as  rent  for  the  use  of  said  instru- 
ment for  the  time  same  waa  in  my  possession. 
I  also  covenant  and  agree  to  pay  all  taxes,  as- 
sessments, and  liens  of  every  kind  which  by  law 
may  become  due  and  payable  on  said  instru- 
ment, also  all  tazea  which  may  be  levied  or  im- 
posed on  this  note,  and  at  my  own  expense  to 
keep  insured  against  loss  by  fire,  for  the  full  in- 
surable value,  the  said  instrument  during  the  ex- 
istence of  this  debt,  in  a  reliable  insurance  com- 
pany, with  loss,  if  any,  under  said  insurance,' 
payable  to  Jones,  Rosquist  &  Kilien,  and  to  de- 
liver the  policy  and  renewals  thereof  to  the  said 
Jones,  Roeqnist  &  Kilien,  and  if  I  shall  fail 
to  pay  taxes,  assessments,  or  insurance  herein 
provided  to  be  done,  the  said  Jones,  Rosquist 
&  Kilien,  or  as.<;ign8,  shall  have  the  option  to 
pay  eame,  and  the  payment  so  made  shall  be 
added  to  and  become  a  part  of  the  amount  due 
herein.  In  all  matters  mentioned  herein,  time 
is  declared  to  be  the  essence  of  this  note.  In 
case  this  note,  or  ahy  portion  thereof,  is  placed 
in  the  bands  of  an  attorney  for  collection,  or  in 
case  action  is  instituted  to  collect  same,  or  any 
portion  thereof,  I  hereby  agree  to  pay  such 
additional  sum  as  may  be  necessary  and  reason- 
able to  pay  the  expenses  of  said  collection  and  a 
reasonable  attorney's  fee  for  instituting  such 
action. 

"In  witness  whereof  we  have  set  onr  hands 
to  this  note  this  5th  dny  of  April,  1916. 

"[Signed]    Ingeborg  Nelson. 

"Witne«s:    Mrs.  Anna  Myhre. 

"Accepted: 

"Jonea-Rosquist-Killen  Co.,  Inc., 

"By  G.  W.  Rosquist" 

Defendants  answered  separately.  Inge- 
borg  Nelson  set  up  rescission  as  an  allirnia- 
tive  defense.  John  Nelson  denied  that  the 
contract  wajs  signed  in  his  behalf,  or  in  be- 


half of  the  community,  and  set  up  as  an  af- 
firmative defense  that  the  piano  was  left  on 
the  porch  of  his  residence  during  the  absence 
of  the  family  on  April  7,  1916 :  that  he  noti- 
fied plaintiff  to  remove  It,  otherwise  storage 
would  be  charged ;  that  the  plaintiff  neglect- 
ed to  remo%'e  It ;  and  that  a  reasonable  stor- 
age charge  is  $5  per  montlv  Judgment  was 
asked  for  the  accrued  charges,  and  that  they 
be  declared  a  lien  on  the  piano.  When  the 
cause  came  on  for  trial,  defendants  demurred 
on  the  grotmd  that  the  action  was  premature- 
ly brought  and  that  the  complaint  did  not 
state  a  cause  of  action.  These  demurrers 
were  overruled.  The  cause  was  tried  with- 
out a  jury,  and,  on  findings  made  in  favor  of 
plaintiff.  Judgment  was  entered  against  de- 
fendants and  each  of  them  in  the  stun  of 
$300.40,  and  costs.    Defendants  appeal. 

[1,2J  It  is  first  contended  that  the  court 
erred  in  admitting  parol  evidence  to  vary  the 
written  contract.  This  is  based  on  the  fact 
that  the  written  contract,  made  a  part  of  the 
complaint,  recites  that  there  are  $200,  unpaid 
balance  of  the  contract  price,  payable  in 
monthly  installments  of  $25,  beginning  May 
5,  1916,  while  It'  was  further  alleged  that  the 
sale  price  of  the  piano  was  $426,  but  that 
appellants  were  given  credit  for  $225,  in 
consideration  of  a  cash  payment  of  $75 ;  that 
$5  was  paid  when  the  contract  was  signed, 
with  a  promise  to  pay  the  balance  of  $70  on 
the  following  day.  The  evidence  showed 
that  the  written  contract  was  drawn  with 
the  understanding  that  the  actual  price  of 
the  piano  was  $275,  of  which  sum  $75  was 
to  be  paid  at  once,  and  the  remaining  $200  in 
installments  as  in  the  writing  providM. 
This  evidence  in  no  way  tended  to  vary  the 
legal  effect  of  the  written  contract.  It  mere- 
ly explained  the  consideration,  thus  falling 
within  a  generally  recognized  exception  to 
the  rule  against  varying  a  written  instru- 
ment by  parol.  Jones,  Blue  Book  of  Evi- 
dence, t  468;  Don  Yook  v.  Washington  MUl 
Co.,  IS  Wash.  459,  47  Pac.  064;  Van  Letin  t. 
Morse,  16  Wash.  219,  47  Pac  435.  Moreover, 
ttie  recital  that  $225  had  been  paid  amount- 
ed to  nothing  more  than  a  receipt,  and  as 
such  was  open  to  explanation  by  parol  testi- 
mony. Uronnlng  v.  Elliott  Bay  Mill  ft  Lum- 
ber Co.,  CI  Wash.  676. 112  Pac.  037. 

[SI  In  this  connection  it  Is  further  argued 
that.  Inasmuch  as  the  written  contract  shows 
that  the  first  payment  was  not  due  until  May 
5th,  the  action,  which  was  brought  on  April 
25th,  was  premature.  We  find  no  merit  in 
this  claim.  The  contract  gives  a  right  of  ac- 
tion for  the  whole  purchase  price  in  case  of 
failure  of  purchasers  to  perform  any  of  its 
conditions.  One  of  the  conditions  being  an 
initial  payment  of  $75,  failure  to  pay  that 
sum  would  be  an  immediate  breach,  in  case 
of  delivery  and  acceptance  of  the  piano,  and 
would  warrant  suit  without  waiting  for  a  de- 
fault as  to  subsequent  Installments. 

[4]  The  second  contention  Is  that  the  wife 
was  not  authorized  by  the  husband  to  sign 
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the  contract,  hence  has  no  power  to  bind  him 
or  the  community.  The  evidence  shows  that 
appellants  were  contemplating  the  purchase 
of  a  piano^  and  on  April  5, 1016,  visited  many 
piano  stores  on  a  tour  of  Inspection,  and 
finally  that  of  respond«it,  where  they  were 
favorably  Impressed  with  the  offer  of  a 
Chrlstman  piano  of  the  asserted  value  of  $425 
at  a  discount  of  $150,  to  be  had  on  a  cash 
payment  of  $75  and  monthly  installments  of 
$25  each  for  the  balance  of  $200.  A  form 
of  contract  was  shown  them,  but  the  evidence 
is  conflicting  as  to  whether  appellants  then 
read  it  or  not.  Certain  It  is  that  they  de- 
clined to  sign  it  and  close  the  deaL  The  hus- 
band testified  that  he  said  to  the  salesman: 
"Well,  if  we  decide  on  your  piano,  we  can 
let  you  know." 

In  this  lie  is  corroborated  by  the  wife,  who 
testified: 

"We  didn't  make  any  arraugements  to  buy; 
we  just  looked  around.  •  •  •  We  didn't 
give  Mr.  Rosquist  any  special  remark  nbout 
buying  it.  Just  think  it  over,  and  that  is  all 
we  promiaed  when  we  left  him  in  the  evening." 

Rosqtilst,  a  member  of  the  respondent  cor- 
poration, testified: 

"They  decided  on  a  piano  that  night,  and  I 
wrote  out  a  contract  and  the  payments,  and 
filled  that  out.  And  Mr.  Nelson  read  the  con- 
tract over,  and  I  said:  'You  bad  better  fix  it 
up  to-nigbt  and  get  it  through.'  Nelson  said: 
"We'd  better  sleep  over  it  We  _  haven't  any 
money  to-nigbt,  and  my  wife  will  be  in  to- 
morrow and  settle  it  up.'  So  that  the  follow- 
ing day  Mrs.  Nelson  came  in  and  signed  the 
very  same  contract  that  Mr.  Nelson  had  read 
over,  that  I  had  filled  out." 

It  appears  from  the  evidence  that  Mrs. 
Nelson,  without  any  consultation  with  her 
husband,  visited  respondent's  store  on  the 
following  day,  signed  the  contract  and  paid 
$5  down.  She  hesitated  to  close  the  deal, 
telling  Rosquist  she  wanted  further  to  con- 
sult her  husband,  who  knew  nothing  of  her 
visit  to  the  store.  Rosquist  admitted  that 
she  made  this  statement  before  signing  the 
contract  On  bia  representations  that,  if  she 
did  not  close  the  deal  at  once,  she  might  lose 
the  piano,  as  there  was  great  probability  of 
its  being  sold  that  day,  she  finally  signed  the 
contract.  When  her  husband  returned  home 
that  night,  he  told  his  wife  that  he  had 
bought  a  piano  at  another  store^  and,  on 
learning  of  her  act,  be  said: 

"Why  did  you  do  it  without  my  being  present? 
•  •  •  xhe  best  thing  you  can  do  is  to  go 
right  down  to  Rosquist's  store  and  call  the  buy 
off,  and  tell  Rosquist  I  did  not  want  to  sign 
for  his  piano." 

Mrs.  Nelson  next  day  told  Rosqnlst  that 
she  did  not  want  the  piano,  as  she  and  her 
husband  were  going  to  move  to  Oallf  omia — 
an  admitted  falsehood,  but,  as  we  view  it, 
wholly  immaterial. 

It  is  apparent  from  this  evidence  that  the 
purchase  by  the  wife  was  made  without  the 
knowledge,  consent,  or  approval  of  the  hus- 
band, and  that  Rosquist  was  in  no  wise 
misled  into  a  belief  that  the  wife  was  acting 


as  the  husband's  agent.  Rosquist  himself 
testified  that  the  husband  declined  to  sign 
the  contract  because  he  wanted  to  sleep  over 
It  He  admitted  that  he  was  Informed  by 
the  wife,  upon  her  reappearance  at  the  store, 
that  she  would  rather  not  sign  until  she  took 
the  matter  up  with  her  husband,  who  knew 
nothing  about  her  present  trip.  That  admis- 
sion seems  to  us  conclusive  on  tills  phase  of 
the  case,  notwithstanding  her  subsequent 
prevarication.  Moreover,  the  fact  that  the 
husband  on  the  same  day  bought  a  piano 
elsewhere  strongly  confirms  his  statement 
that  he  had  not  authorized  bis  wife  to  sign 
the  contract 

[{,  6]  The  cause  being  here  for  trial  de 
novo,  we  must  weigh  the  evidence.  Though 
the  findings  of  the  trial  court  are  entitled 
to  great  weight,  they  cannot  prevail  against 
what  we  conceive  to  be  a  clear  preponder- 
ance of  the  evidence.  Under  our  statute 
(Rem.  Code,  S  5917)  the  husband  has  the 
management  and  control  of  the  community 
personal  property.  We  have  held  In  a  num- 
ber of  cases  that  contracts  made  by  the  wife 
alone  are  not  binding  upon  the  husband,  nor 
the  community,  unless  authorized,  ratified,  or 
acquiesced  in  by  the  husband.  The  presumi>- 
tlon  is  that  the  wife's  contract  was  hers 
alone.  See  Balkema  v.  Gn^lmund,  92  Wash. 
326,    159   Pac   127,   McAlplne  v.    Kohler   & 

Chase,  96  Wash.  ,  164  Pac  755.     There 

was  no  evidence  sufficient  to  overcome  this 
presumption. 

[7]  The  court  found  that  the  purchase  of 
the  piano  by  the  wife  and  the  paymoit  by 
her  of  $5  of  community  funds  was  a  "family 
expense."    Rem.  Code,  {  5931,  provides: 

"The  expenses  of  the  family  and  education  of 
the  children  are  chargeable  upon  the  property 
of  both  husband  and  wife,  or  either  of  them,  and 
in  relation  thereto  they  may  be  sued  jointly  or 
separately." 

This  court  has  had  but  few  occasions  to 
construe  the  term  "family  expense."  la 
Russell  V.  Graumann,  .40  Wash.  667,  82  Pac. 
998,  S  Ann.  Cas.  830,  we  held  that  medical 
and  hospital  services  rendered  to  a  qiouse 
during  the  last  illness  would  c<Histltute  such 
an  exiiense.  In  Butterworth  &  Sons  v. 
Teale,  54  Wash.  14,  102  Paa  768,  18  Ann. 
Cas.  854.  it  was  Intimated,  but  not  decided, 
that  burial  expenses  of  a  deceased  spouse 
might  come  within  the  scope  of  that  term. 
In  Hector  v.  Hector,  51  Wash.  434,  99  Pax:. 
13,  the  maintenance  and  support  of  a  minor 
child  was  recognized  as  an  obligation  for 
which  divorced  spouses  were  both  liable. 
In  Strom  v.  Toklas,  78  Wash.  223,  13S  Pac. 
880,  the  rental  of  a  dwelling  house  occupied 
by  a  family  was  held  to  be  within  the  stat- 
ute. Statutes  substantially  the  same  aa 
ours  are  found  in  Iowa,  Illinois,  Oregon,  and 
Colorado;  but  in  those  states  there  is  lack- 
ing the  feature  of  our  community  law  whidx 
gives  the  husband  the  management  and  con- 
trol of  community  property.    In  those  states 
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the  courts  bold  that  almost  anything  pur- 
chased for  the  use  of  the  family  or  Its  mem- 
bers constitutes  a  family  expense,  for  which 
either  or  both  spouses  may  be  held.  But 
through  those  decisions  runs  the  distinguish- 
ing thread  that  the  article  must  have  been, 
not  only  purchased  for  family  use,  but  ac- 
tually used  by  the  family,  in  order  to  Impose 
the  statutory  liability.  See  Sherman  t.  King, 
81  Iowa,  182,  1  N.  W.  441;  Fitzgerald  v. 
Mccarty,  65  Iowa,  702,  8  N.  W.  646;  Wat- 
kins  V.  Mason,  11  Or.  72,  4  Pac.  624 ;  Gilman 
V.  Mathews,  20  Colo.  App.  170,  77  Pac.  366; 
Straight  V.  McKay,  15  Colo.  App.  60,  60  Pac. 
1106;  Hyman  v.  Harding,  162  111.  357,  44 
N.  B.  754.  In  Dodd  r.  St.  J<dui,  22  Or.  260, 
255,  29  Pac.  618,  61B,  15  U  B.  A.  717.  it  Is 
said: 

"What  are  expenses  of  the  family  must  be 
determined  accoraing  to  the  facts  of  each  par- 
ticular case,  as  it  shall  be  presented.  In  many 
cases  the  question  must  be  determined  by  the 
use  made  of  the  article  purchased.  If  the  ar- 
ticle was  purchased  and  brought  into  the  famUy, 
and  used  there,  it  is  a  family  expense." 

In  the  state  of  Iowa,  where  the  courts  go 
to  the  extreme  limit  in  applying  the  "family 
expense"  statute,  there  was  under  considera- 
tion In  the  case  of  Eltzgerald  v.  McCarty,  su- 
pra, an  instruction  of  the  trial  court  that: 

"The  only  criterion  in  ascertaining  ivhat  is  a 
'family  expense'  is  the  determination  of  the 
question  whether  the  expenditure  was  for  the 
nmily.  Was  it  incurred  for,  on  account  of, 
and  to  be  used  in,  the  family?" 

Disapproving  this  Instruction,  the  Supreme 
Court  said: 

"In  the  case  at  bar  we  tliink  the  instmction 
should  hove  gone  one  step  farther,  and  the  Jury 
instructed  it  was  essential,  to  constitute  a 
family  expense,  the  thing  for  which  the  expendi- 
ture incurred  should  have  t>een  kept  for  use  in 
the  family.  •  *  *  Under  the  instruction 
given,  it  is  sufficient  if  an  article  was  purchas- 
ed for,  on  account  of,  and  with  the  intent  to  be 
used  in,  the  family,  although  never  used  there- 
in, or  by  any  member  of  the  family.  We  do  not 
think  this  is  the  intent  of  the  statute." 

The  evidence  in  the  present  case  shows 
that  the  piano  was  never  received  nor  used 
by  the  family.  It  was  left  on  their  porch 
against  their  protest,  and  respondent  was 
ordered  by  them  to  remove  it  on  pain  of  l>e- 
ing  charged  with  storage.  If  we  grant  that 
the  purchase  by  one  spouse  of  an  article  for 
family  use,  but  never  actually  used  in  the 
family,  may  be  sufficient  under  the  statute 
to  create  a  Joint  liability  of  the  spouses,  we 
are  still  confronted  by  our  community  prop- 
erty law,  which  makes  the  husband  the  sole 
manager  in  matters  affecting  community 
personalty.  If  the  piano  bad'  t>een  used  in 
the  home  with  the  acquiescence  of  the  bus- 
band,  we  may  assume  that  the  C(»nmtuilty 
would  bave  been  rendered  liable  on  the 
ground  of  ratification;  but  there  is  nothing 
of  the  kind  here.  The  respondent  Is  attempt- 
ing to  hold  the  husband  for  a  piano  pur- 
chased by  the  wife  without  his  consent,  and 


which  was  never  brought  into  the  home  and 
used  there.  This  case  does  not  come  with- 
in the  statute  applying  to  family  expenses, 
but  rather  faUs  under  Rem.  Code,  {  5927, 
which  declares  that: 

"Contracts  may  be  made  by  a  wife,  and  lia- 
bilities incurred,  and  the  same  may  be  enforced 
by  or  against  her  to  the  same  extent  and  in 
the  same  manner  as  if  she  were  unmarried." 

The  last  contention  of  appellants  Is  tbat 
the  court  erred  In  refusing  to  find  that  r»- 
spondent  made  an  oral  agreement  with  Mrs. 
Nelson  to  rescind  the  contract  for  the  sale  oiC 
the  piano.  We  shall  not  discuss  the  evidence 
bearing  on  the  subject  further  than  to  say 
that  in  our  opinion  the  court  was  Justified  In 
refusing  to  find  as  requested.  We  are  Wear 
that  the  contract  in  question  was  neither  the 
contract  of  John  Nelson,  nor  so  authorized 
or  ratified  by  blm  as  to  bind  the  community. 

As  to  Ingeborg  Nelson,  the  Judgment  is 
afiSrmed.  In  all  other  respects,  it  is  reversed. 
John  Nelson  may  recover  his  costs. 

MORRIS,  WEBSTER,  MAIN,  and  CHAD- 
WICK,  JJ.,  concur. 


(101  Kan.  482) 
GOODEN  V.  LEWIS.     (No.  21027.) 
(Supreme  Court  of  Kansas.     Oct  6,  1917.) 

(Syllabu*  by  the  Court.) 

1.  JUDOKENT  «=>141  —  DBFAtn.T  JunOKKHT 

—Statutes— "FRAun." 
It  is  not  a  fraud  practiced  by  the  success- 
ful party,  under  section  696  of  the  Civil  Code 
(Gen.  St.  1915,  {  7600)  for  a  plaintiff  to  sue  on 
a^  note  and  mortgage  defective  for  want  of  the 
signature  of  defendant's  wife,  nor  for  plaintiff 
to  obtain  Judgment  thereon  by  default. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fraud.] 

2.  JuDOMKNT  «=3l41  —  Vacation  —  Fbaud 
—Statute. 

An  attachment  afBdavit  is  not  fraudulent, 
within  the  purview  of  section  696  of  the  CivU 
Code,  so  as  to  vitiate  proceedings  taken  pur- 
suant to  it,  merely  because  if  the  attachment 
had  lieen  resisted  it  might  have  been  shown 
that  the  allegations  of  the  affidavit  were  false. 
Plaster  Co.  v.  Blue  Rapids  Township,  81  Kan. 
730,  106  Pac.  1079,  25  L.  R.  A.  (N.  S.)  1237: 
Garrett  v.  Minard,  82  Kan.  338,  1(^  Pac.  80. 

3.  Attachment  <S=>217— DErAui.T  Judgment 
— Tbuth  op  Affidavit. 

A  judgment  in  an  attachment  proceeding, 
entered  by  default,  determines  the  truth  of  the 
attachment  affidant  and  the  propriety  of  the 
attachment. 

4.  JuDOMENT  «=5>884— Vacation  —  Pbevent- 
iNG  Defense— Petition— Statute  —  "Uir- 

AVOIDABLE  CaBUAI,TT  OB  MiSFOBTUNE." 

Facts  pleaded  in  a  petition  to  vacate  a 
judgment  examined  and  held  insufficient  to  con- 
stitute an  "unavoidable  casualty  or  misfor- 
tune, preventing  the  party_  from  •  •  •  ^ 
fendmg"  within  the  meaning  of  section  696  of 
the  Civil  Ckide. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  F^rst  and  Second  Series,  Unavcnd- 
able  Casualty.] 

5.  JUDGMENT  ®=>363— Vacation. 

A  litigant  ordinarily  cannot  maintain  an 
action  to  vacate  a  Judgment  on  the  ground  of 
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"unavoidable  casualty  or  mtefortune,"  where  he 
was  grossly  negligent  and  inattentive  to  his 
lawsuit  during  its  entire  pendency,  and  for 
nearly  three  months  after  judgment  by  default 
was  rendered  against  him. 
d.  Judgment  «=»398— Pbockedino  to  Vacate 
— PowEB  OF  Court. 
The  power  of  the  trial  court  to  vacate  a 
judgment  before  and  after  the  expiration  of  the 
term  of  court  diecussed. 

Appeal  from  District  Court,  Kiowa 
County. 

Action  to  vacate  a  Judgment  by  J.  E. 
Gooden  against  C.  B.  Lewis.  Demurrer  to 
petition  overruled,  and  defendant  appeals. 
Reversed. 

O.  .G.  Underwood  and  J.  W.  Davis,  both  of 
Greensburg,  for  appellant  C.  H.  Bissltt  and 
J.  D.  Beck,  both  of  Greensburg,  for  appellee. 

DAWSON,  J.  The  plaintiff,  J.  E.  Gooden, 
brought  tbls  action  against  the  defendant, 
C.  E.  Lewis,  to  vacate  a  judgment  theretofore 
obtained  by  Lewis  against  Gooden.  In  this 
action  the  petition  gives  a  synopsis  of  the 
prior  case  of  Lewis  v.  Gooden,  which  was  an 
action  on  two  promissory  notes  and  for  the 
foreclosure  of  a  chattel  mortgage  on  a  thresh- 
ing outfit,  separator,  engine,  tank,  etc.  The 
action  was  begun  September  24,  1915,  and 
an  attachment  for  the  mortgaged  chattels 
was  issued,  and  they  were  levied  upon  by  the 
sheriff.  The  answer  of  Gooden  was  due  on 
October  20,  1915,  but  he  made  default  On 
January  3,  1916,  judgment  by  default  was 
rendered  against  Gooden,  and  the  chattel 
mortgage  was  foreclosed  and  the  property 
sold  to  satisfy  the  mortgage  and  the  attach- 
ment On  January  31,  1916,  the  sheriff  sold 
the  property  after  proper  order  of  sale  and 
publicatton,  and  made  his  return  on  the  day 
of  sale.  The  present  action  was  filed  on 
March  29,  1916,  under  section  596  of  the 
Cirii  Code  (Gen.  St  1915,  {  7500),  and  for  the 
itatutory  ground  of  "unavoidable  casualty 
and  misfortune"  which  prevented  him  from 
lef ending  in  the  prior  case  Gooden  pleaded: 

That  in  August,  1915,  be  had  broken  his  leg 
tnd  was  confined  to  a  hospital  in  Hutchinson 
intil  October  3d,  when  he  returned  to  his  home, 
out  was  then  unable  to  walk  or  attend  to  his 
'  ordinary  duties,  and  remained  unable  to  wallc 
until  after  judgment  was  rendered  against  him 
on  January  3.  1916.  "That  on  October  20,  1915, 
the  answer  day  in  said  action,  this  plaintiff  came 
to  Greensburg  [the  county  seat]  in  an  automo- 
bile, assisted  by  an  attendant,  to  see  counsel 
and  have  answer  filed  or  defense  made,  but  was 
unable  to  climb  stairways  to  offices,  or  to  the 
courtliouse,  and  on  that  occasion  saw  counsel, 
and  understood  that  counsel  would  arrange  to 
have  said  case  attended  to  or  have  plaintiff 
notified  when  to  give  samo  further  attention. 
But  that  counsel  so  consulted  failed  to  file  any 
answer  or  to  arrange  to  have  same  done  or  to 
have  any  notice  given  to  this  plaintiff  as  to 
what  further  attention  was  required  of  him  or 
when,  and  that  this  plaintiff  relied  upon  said 
counsel  attending  to  said  matter  for  him ;  that 
afterward,  and  on  January  3d,  when  said  mat- 
ter came  up  for  trial,  and  upbn  learning  of 
that  fact,  this  pl.nintiff,  being  unable  to  attend  to 
the  samo,  had  a  friend,  one  Cbas.  Tanner,  phone 


to  said  counsel  to  attend  to  aaid  cause  and  pro- 
cur«  a  continuance  till  such  time  as  plaintiff, 
defendant  in  said  action,  could  be  able  to  at- 
tend, and  this  plaintiff  relied  upon  said  request 
being  granted.  And  further,  at  said  time,  Janu- 
ary 3,  1916,  the  wife  of  this  plaintiff  bad  bat 
the  day  prior  been  confined,  and  plaintiff,  being 
unable  to  procure  other  help,  was  compelled  by 
the  emergency  to  remain  In  attendance  upon  hia 
wife  on  the  3d  day  of  January,  1916.  Thereby 
and  therefore  be  did  not  and  could  not  attend 
in  person  to  said  litigation  on  the  3d  day  of 
January,  1916,  but  relied  upon  an  answer  being 
filed  and  said  cause  continued  to  some  other 
date  for  the  reasons  above  set  forth." 

Other  allegations  of  Gooden's  petition  were 
that  the  chattel  mortgage  on  the  threshing 
outfit  was  void  I>ecau8e  his  wife  had  not  sign- 
ed the  mortgage,  and  that  the  property  was 
his  means  of  livelihood:  that  the  facts  In 
Lewis's  affidavit  procuring  the  attachment 
were  false,  and  the  evidence  supporting  the 
attachment  was  false  and  fraudulent;  and 
Gooden's  petition  categorically  traversed  all 
the  statutory  grounds  under  which  an  at- 
tachment might  issue.  The  defendant  Lewis 
demurred  to  this  petition,  and  the  overruling 
of  the  demurrer  gives  rise  to  this  appeal. 

[11  The  pertinent  clauses  of  the  CSvll  Code. 
I  596,  under  which  plaintiff  sought  to  main- 
tain this  action  read: 

"The  district  court  shall  have  power  to  vacate 
or  modify  its  own  judgments  or  orders,  at  or 
after  the  term  at  which  such  judgment  or  order 
was  made:    •    •    » 

"Fourth,  for  fraud,  practiced  by  the  sncceas- 
ful  party,  in  obtaining  the  judgment  or  or- 
der.   •    •    • 

"Seventh,  for  unavoidable  casualty  or  misfor- 
tune preventing  the  party  from  prosecutiiiK  or 
defending." 

There  Is  practically  no  question  of  fraud 
in  this  case.  It  was  not  a  fraud  for  Lewis 
to  sue  on  the  note  and  mortgage.  He  fairly 
put  them  in  issue  and  fairly  obtained  Judg- 
ment thereon.  Johnson  v.  Jones,  68  Kan.  745, 
51  Pac.  224;  Wagner  v.  Beadle,  82  Kan.  468, 
108  Pac.  859,  Syl.  par.  1.  Gooden  might  have 
defeated  that  action  If  he  had  set  up  and 
proved  the  defense  now  pleaded.  A  judg- 
ment is  not  fraudulent  merely  because  it 
might  have  been  avoided  by  making  a  defense 
to  It  or  by  making  some  other  defense  than 
the  one  set  up. 

"A  party  may  have  a  good  defense  to  an  ac- 
tion, but  if  he  fail  to  make  such  defense  when 
the  case  is  called  for  trial,  be  will  not  be  per- 
mitted to  come  in  weeks  afterward  and  say 
that  the  judgment  was  wrong  and  ought  to  be 
set  aside  simply  because  he  had  a  good  defense." 
Iliff  V.  Amott,  31  Kan.  672,  3  Pac.  525:  Vail 
V.  School  District,  86  Kan.  808,  811,  122  Pac. 
885.    . 

[2,  3]  Neither  was  the  attachment  affidavit 
fraudulent.  It  might  have  been  untrue. 
Gooden  might  have  shown  its  falsity;  be 
might  have  beaten  the  attachment  if  he  had 
assailed  it.  The  validity  of  the  attachment 
and  the  affidavit  and  other  evidence  support- 
ing it  were  In  issue,  and  the  judgment  deter- 
mined the  propriety  of  the  one  and  the  truth 
of  the  other.  Pla.«!ter  Co.  v.  Blue  RapUls 
Township,  81  Kan.  730,  106  Pac.  1079,  25  L. 
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B.  A.  (N.  S.)  1237 :  Garrett  t.  Mlnard,  82  Kan. 
338,  106  Pac.  80;  15  R.  C.  L.  705.  It  would 
be  an  intolerable  annoyance  to  a  litigant, 
diligently  prosecuting  bis  cause  witb  the  aid 
of  attachment  proceedings,  if  a  defendant 
might  waive  a  contest  over  the  regularity  of 
the  attachment  and  waive  a  contest  over  the 
truth  of  the  affidavit  and  of  the  evidence  up- 
on which  it  was  sought  to  be  maintained  and 
let  judgment  be  taken  against  him  by  default, 
and  later  in  an  independent  action  be  per- 
mitted to  litigate  the  very  essence  of  the 
matter  about  which  he  had  already  waived 
all  contest  It  has  often  been  declared  by 
this  and  other  courts  that  there  are  two  ends 
in  view  in  every  lawsuit,  the  first  and  most 
important  being  that  It  be  decided  right,  but 
the  second,  which  is  only  less  important  than 
the  first,  is  that  it  be  decided,  so  that  there 
may  be  an  end  of  litigation.  Alexander  v. 
aarkson,  100  Kan.  294,  297, 164  Fac.  294. 

[4]  Did  the  fact  that  the  pluintiet  had  bro- 
ken his  leg  and  the  other  incidents  pleaded  by 
him  constitute  an  "unavoidable  casualty  or 
misfortune,"  preventing  him  from  defending 
the  action,  under  the  terms  of  the  statute? 
A.  majority  of  the  court  hold  that  they  do 
not.  His  injuries  or  his  wife's  confinement 
would  have  been  good  ground  for  asking  a 
continuance  of  the  action.  He  might  have 
employed  a  lawyer  to  file  an  answer  for  him. 
He  did  not  do  so.  He  says  he  talked  with  a 
lawyer  on  the  day  tiis  answer  was  due,  and 
"understood  that  counsel  would  have  said 
case  attended  to."  But  plaintiff  does  not 
frankly  allege  that  he  had  employed  this  law- 
yer to  attend  to  the  case  for  him.  Indeed 
Us  petition  discloses  that  plaintiff  bad  not 
employed  this  lawyer  or  any  other,  since 
later  and  on  the  day  set  for  trial,  be  sought 
the  aid  of  a  friend  to  telephone  to  this  lawyer 
to  procure  a  continuance.  This  would  have 
been  unnecessary  if  he  had  already  employed 
a  lawyer.  It  was  not  shown  that  he  even 
Informed  the  lawyer  as  to  the  nature  of  tiis 
defense  or  of  the  facts  to  be  pleaded,  or  of 
the  indisposition  of  his  wife,  or  of  any  other 
matter  which  might  have  been  a  proper  basis 
for  a  defense  or  continuance.  It  would  have 
been  no  trouble  to  have^communlcatcd  with 
the  trial  judge  by  letter  or  telephone  to  ask 
that  the  case  be  postponed.  Knauber  v.  Wat- 
son, 50  Kan.  702,  704,  32  Pac.  349;  23  Cyc. 
943-946;  15  R.  C.  L.  709.  Plaintiff  never 
did  anything  until  76  days  after  the  judg- 
ment was  rendered  against  him.  His  own 
pleadings  disclose  that  he  was  grossly  neg- 
ligent, both  before  and  after  Judgment.  If 
plaintiff  had  bestirred  himself,  or  If  he  had 
employed  a  lawyer,  be  might  have  had  the 
judgment  set  aside  within  the  term  by  a  mo- 
tion to  that  effect  supported  by  a  proper 
showing  or  a  satisfactory  excuse  for  his  neg- 
ligence, for  within  the  term  the  whole  case 


was  still  under  the  control  of  the  trial  court 
and  plaintiff's  predicament  would  still  at  that 
time  have  been  redressible  at  the  court's  dis- 
cretion. State  ex  rel.  v.  Sowders,  42  Kan. 
312,  22  Pac.  425;  Sylvester  v.  Rlebolt,  100 
Kan.  246,  164  Pac.  176;  Mulcahy  v.  City  of 
Moline,  No.  21,079,  171  Pac.  697.  But 
after  the  term  at  which  the  Judgment 
was  rendered,  the  court  had  no  power  to  dis- 
turb the  Judgment  except  in  substantial  ac- 
cordance with  the  provisions  of  the  Civil 
Code.  Welling  y.  Welling,  100  Kan.  139,  163 
Pac.  636. 

[t,6]  Plaintirs  brief  intimates  that  this 
proceeding  was  begun  within  the  term  at 
which  the  judgment  was  rendered,  but  this  is 
an  independent  action — not  a  motion  in  the 
prior  case — and  it  is  not  shown  that  the  trial 
court  took  any  Judicial  cognizance  of  any 
error,  Injustice,  or  impropriety  in  the  judg- 
ment within  the  term  at  which  that  prior 
judgment  was  entered.  It  was  not  necessary 
that  the  trial  court  should  set  askle  the  judg- 
ment within  the  term,  but  It  was  necessary 
that  the  court  make  some  disposition  of  It 
either  by  taking  It  under  advisement,  continu- 
ing it  or  making  some  other  appropriate  or- 
der concerning  It  A  litigant  cannot  lay  the 
groundwork  for  nullifying  a  Judgment  nor 
for  delaying  his  successful  adversary  after 
judgment  by  merely  putting  something  on 
file  which  he  utterly  fails  to  call  to  the 
court's  attention  until  the  term  expires. 

The  rule  is  settled  that  a  litigant  cannot 
Invoke  the  Code  provision  for  relief  on  the 
ground  of  "unavoidable  casualty  or  misfor- 
tune preventing  a  defense,"  where  he  has 
been  manifestly  negligent,  guilty  of  laches, 
lacking  in  diligence,  careless,  hurried,  or 
mistaken  in  the  preparation  of  his  defense, 
nor  on  account  of  the  negligence  of  bis  attor- 
ney. Hill  V.  Williams,  6  Kan.  17:  Winsor  y. 
Goddard,  15  Kan.  118;  Mehnert  v.  Thieme, 
15  Kan.  368;  Welch  v.  Challen,  31  Kan.  696, 
3  Pac.  314;  Weems  v.  McUavitt,  49  Kan.  260< 
30  Pac.  481;  Holderman  v.  Jones,  52  Kan. 
743,  34  Pac.  352.  There  is  not  much  analogy 
between  the  facts  pleaded  in  this  case  and 
those  in  Gheer  v.  Huber,  32  Kan.  319,  4  Pac. 
290. 

We  note  the  intimation  that  the  lawyer  to 
whom  plaintiff  spoke  about  his  case  on  the 
day  his  answer  was  due  and  to  whom  he  at- 
tempted to  send  a  telephone  message  through 
the  medium  of  a  friend  on  the  duy  judgment 
was  taken  is  one  of  appellant's  counsel  here. 
This  could  only  have  some  significance  at- 
tached to  it  if  the  pertinent  facts  had  been 
pleaded  so  that  they  might  have  been  tested 
by  the  demurrer  along  with  the  other  allega- 
tions of  his  petition. 

The  demurrer  to  the  petition  should  have 
been  sustained. 

Reversed.    All  the  Justices  concurring. 
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WALLINGFORD  et  al  t.  ATCHISON,  T.  & 

S.  F.  RT.CO.    (No.  21085.) 

(Supreme  Court  of  Kansas.    Oct  6,  1917.) 

(ByUalm*  by  the  Court.) 

1.  Cabriebb  ®=»1S8(1)— Cabriaob  or  Goooa— 
Biii  OF  Lading— VAUDiTT. 

A  provision  in  a  bill  of  lading  that  the 
amount  of  any  loss  or  damage  for  which  the  car- 
rier was  liable  shall  be  computed  on  the  basis  of 
the  value  of  the  property  (being  the  bona  fide  in- 
voice price,  if  any,  to  the  consignee,  including 
the  freight  cliarges,  if  prepaid)  at  the  place  and 
time  of  shipment  is  held  to  be  reasonable  and 
Talid,  and  intended  merel;  to  establish  a  rule 
for  determining  the  value  of  the  property  in  case 
of  loss,  and  not  to  limit  or  dimiqiah  the  carrier's 
liability. 

2.  Cabbiebs  9=3l35  —  Cabbiaob  of  Goods  — 
Measube  of  Dauaoes — Bill  of  Lading. 

In  this  case  it  is  Add  that  such  a  provision 
in  the  bill  of  lading  precludes  the  recovery  by 
the  shipper  for  the  difference  between  the  mar- 
ket value  of  wheat  at  the  place  of  delivery  and 
the  contract  price  at  which  be  had  sold  the 
Mme;  the  measure  of  damages  being  the  differ- 
ence between  the  price  which  the  wheat  sold  for 
at  the  place  where  it  was  delivered  and  the  in- 
voice price  or  fair  market  value  at  point  and 
time  of  shipment. 

Appeal  from  District  Court,  Sedgwick 
(bounty. 

Action  by  B.  R.  Walllngford,  C.  A.  Wall- 
Ingford,  and  S.  P.  Walllngford,  copartners 
doing  business  under  the  firm  name  and  style 
of  Walllngford  Bros.,  against  the  Atchison, 
Topeka  &  Santa  F4  Railway  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Modified  and  afllrmed. 

Wm.  B.  Smith,  O.  J.  Wood,  A.  A.  Scott, 
and  Harlow  Hurley,  all  of  Topeka,  for  ap- 
pellant. J.  6.  (Campbell  and  Ray  Campbell, 
both  of  Wichita,  for  appellees. 

PORTESl,  3.  The  action  was  to  recover 
damages  for  the  failure  to  deliver  four  cars 
of  wheat  shipped  by  appellees  from  Wichita, 
Kan.,  to  Galveston,  Tex.  The  plaintiffs  re- 
covered Judgment  for  the  difference  between 
the  price  at  which  they  had  contracted  to 
sell  and  the  price  they  received  for  the 
wheat  on  the  open  market  after  the  original 
purchaser  had  declined  to  receive  It  The 
defendant  appeals.. 

It  was  alleged  In  the  plaintiffs'  petition 
that  two  of  the  cars  of  wheat  were  sold  to 
the  Texas  Star  Mills  Company  at  a  con- 
tract price  of  $1.04^^  per  bushel;  that  the 
wheat  was  consigned  shippers'  order,  notify 
the  Texas  Star  Flour  Mills  Company,  at 
Galveston,  and  that  the  bills  of  lading  for 
these  two  cars,  with  drafts  attached,  were 
sent  to  and  were  paid  by  the  consignee.  It 
Is  th^i  alleged  that  the  defendant  unload- 
ed the  cars  Into  an  elevator  at  Texas  City, 
Tex.,  and  that  the  consignee  refused  to  ac- 
cept the  wheat,  and  drew  drafts  back  on 
the  plaintiffs  for  the  purchase  price,  which 
plaintiffs  paid.  It  Is  alleged  that  they  were 
obliged  to  sell  the  wheat  on  the  open  mar- 


ket at  Texas  City,  and  realized  therefor 
the  market  price  of  92%  cents  per  bushel; 
and  as  to  these  two  cars  Judgment  was  asked 
for  $141.26,  with  Interest  thereon  at  6  per 
cent 

The  other  two  cars  of  wheat  It  was  alleged 
were  sold  to  the  Walker  Grain  Company,  of 
Ft  Worth,  Tex.,  at  a  price  of  $1.01%  per 
bushel  for  the  first,  and  $1.04  per  bushd  for 
the  second,  car ;  that  tmder  directions  of  the 
purchaser  the  plaintiffs  ^hipped  this  wheat 
to  Galveston,  shippers'  order,  notify  the  Tex- 
as Star  Flour  Mills  Company,  and  sent  the 
bills  of  lading  with  drafts  attached  to  the 
Walker  Grain  Company,  which  paid  the 
drafts.  In  violation  of  the  shipping  direc- 
tions, It  is  alleged  defendant  unloaded  these 
two  cars  of  wheat  into  an  elevator  at  Gal- 
veston, on  account  of  which  the  Walker 
Grain  Company  refused  to  accept  the  wheat 
under  Its  contract,  and  drew  drafts  back  on 
plaintiffs  for  the  purchase  price,  which  plain- 
tiffs paid.  It  was  also  alleged  that  plaintiffs 
sold  these  cars  on  tlie  open  market  at  93^4 
cents  per  bushel,  and  damages  were  asked 
for  the  difference  between  the  contract  price 
and  the  sale  price,  amoimtlng  to  $161.32,  and 
Interest  at  6  per  cent 

The  first  contention  Is  that  the  evidence 
shows  that  delivery  of  the  two  cars  of  wheat 
sold  to  the  Walker  Grain  Company  was  ten- 
dered to  the  Texas  Star  Flour  Mills  Com- 
pany, which  refused  .to  accept  them  on  the 
claim  that  the  wheat  was  not  of  a  fit  quality, 
and  ordered  the  cars  unloaded  at  a  public 
elevator  in  Galveston,  where  defendant  in 
pursuance  of  such  order,  delivered  them,  and 
that  it  is  not  responsible  for  the  refusal  ot 
the  Flour  Mills  Company  to  accept  the  wheat 
in  the  first  instance,  and  had  a  right  to  fol- 
low directions  given  by  the  manager  of  the 
company  and  unload  the  wheat  into  the  ele- 
vator at  Galveston. 

The  case  was  tried  without  a  jury.  The 
court  made  findings  of  fact  and  conclusions 
of  law,  and  found  that  the  defendant,  wlui- 
out  authority  from  the  owner  of  the  wheat  or 
the  holder  of  the  bills  of  lading,  stopped 
and  unloaded  these  two  cars  in  question  at  a 
public  elevator  at  Galveston,  Tex.,  and  that 
the  reason  the  Texas  Star  Flour  MUls  Com- 
pany refused  to  accept  the  cars  was  because 
the  wheat  had  been  unloaded  and  mixed  wltb 
other  wheat  In  a  public  elevator,  and  the 
milling  company  would  accept  nothing  but 
unmixed,  country  run,  wheat  In  the  cars 
called  for  by  the  bills  of  lading.  The  court 
further  found  that  it  became  necessary  for 
the  plaintiff  to  sell  the  wheat  In  the  open 
market 

We  think  we  are  bound  by  the  findings  of 
fact  made  by  the  trial  court  on  the  evidence. 
There  seems  to  have  been  a  dispute  between 
the  plaintiffs  and  the  defendant  railway  com- 
pany as  to  the  ownership  of  the  wheat  at  the 
time  the  traffic  manager  of  the  Texas  Star 
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Flour  Mills  Company  directed  the  wheat  to 
be  unloaded  at  the  public  elevator.  '  The 
wheat  was  not  sold  to  the  Milling  Company, 
but  to  the  Walker  Grain  Company,  and  If  the 
latter  had  in  its  possession  or  o^vned  the  bills 
of  lading  the  defendant  is  in  the  position  of 
having  unloaded  the  wheat  at  a  public  ele- 
vator at  the  request  and  direction  of  a  party 
who  was  not  the  owner  of  the  wheat,  nor  the 
holder  of  the  bills  of  lading. 

[1,21  The  second  contention  urged  by  the 
defendant  is  that  the  court  adopted  the 
wrong  measure  of  damages.  This  contention 
is  based  upon  a  finding  which  the  court  made 
that  the  bills  of  lading  under  which  all  the 
cars  of  wheat  were  transported  contained  the 
following  provision : 

"The  amount  of  any  loss  or  damage  for  which 
any  corn'rr  is  liable  shall  be  computed  on  the 
basis  of  the  value  of  the  property  (beinp  the  bona 
fide  invoice  price,  if  any,  to  the  consignee,  in- 
cluding the  freight  charges,  if  prepaid)  at  the 
glare  and  time  of  shipment  under  this  bill  of 
tding,  unless  a  lower  value  has  been  represent- 
ed in  writing  by  the  shipper  or  has  been  agreed 
upon  or  is  determined  by  the  classification  or 
tariffs  upon  which  the  rate  is  based,  in  any  of 
which  events  such  lower  value  shall  be  the  max- 
imum amount  to  govern  such  computation, 
whether  or  not  such  loss  or  damage  occurs  from 
negligence." 

The  court  also  found  and  stated  the  in- 
voice price  or  the  fair  martet  value  at  point 
and  time  of  shipment,  the  price  plaintiffs  re- 
ceived for  the  wheat  in  the  elevator  where 
it  was  unloaded,  and  the  difference  between 
these  two  prices,  which  amounts  to  the  sum 
of  $83.53  for  the  four  cars.  In  other  words, 
the  invoice. price  exceeded  the  sale  price  by 
this  amount.  This  amount  the  defendant  in- 
sists is  the  full  extent  of  its  liability  and  of 
the  plaintiffs'  loss  under  the  contract  of 
shipment. 

The  plaintiffs  contend,  on  the  other  band, 
that  the  stipulation  in  the  contract  applies 
only  as  the  measure  of  damages  where  the 
wheat  has  been  lost  .(that  is,  destroyed,  or 
in  some  manner  damaged),  and  that  it  can- 
not apply  here,  because  the  wheat  was  trans- 
ported without  damage  or  loss,  except  as  oc- 
casioned by  the  failure  to  deliver  it  at  the 
proper  place.  In  our  opinion,  this  is  a 
strained  construction  of  the  plain  language 
of  the  stipulation.  Plaintiffs  sue  to  recover 
datnages  for  loss  tn  value  of  the  wheat  by 
failure  of  the  carrier  to  comply  with  its  con- 
tract The  stipulation  is  that  "the  amount 
of  any  loss  or  damage  for  which  any  carrier 
is  liable  shall  be  computed  on  the  basis,"  etc. 
Plaintiffs  contend,  however,  that,  inasmuch 
as  defendant  deviated  from  the  terms  of  its 
contract  of  carriage,  the  contract  thereby 
became,  abandoned,  and  the  special  exemp- 
tions as  to  the  measure  of  damages  there- 
by terminated.  That  was  the  contention  in 
Georgia,  Pla.  &  Ala.  By.  v.  BUsh  Co.,  241  U. 
S.  190.  197,  36  Sup.  Ct.  541.  544  (60  h.  Bd. 
948).  but  the  court  said  that: 

"The  efifect  of  the  stipulation  could  not  be  es- 
caped by  the  mere  form  of  the  action.  The  ac- 
tion is  in  trover;    but,  as  the  state  court  said, 
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'if  we  looli  beyond  its  technical  denomination, 
the  scope  and  effect  of  the  action  is  nothing 
more  than  that  of  an  action  for  damages  against 
the  delivering  carrier.'  [G.,  F.  &  A.  Ry.  Co.  v. 
Blish  MUling  Co.]  15  Ga.  App.  147  [82  S.  B. 
784].  It  is  urged,  however,  that  the  carrier,  in 
maicing  the  misdelivery,  converted  the  flour  and 
thus  abandoned  tbe  contract.  But  the  parties 
could  not  waive  the  terms  of  the  contract  under 
which  the  shipment  was  made  pursuant  to  the 
federal  act;  nor  could  the  carrier  by  its  conduct 
give  the  shipper  the  right  to  ignore  these  terms 
which  were  applicable  to  that  conduct,  and  hold 
tbe  carrier  to  a  different  responsibility  from  that 
fixed  by  tbe  agreemen,t  made  under  the  published 
tariffs  and  regulations.  A  different  view  would 
antagonize  tbe  plain  policy  of  tbe  act  and  open 
the  door  to  the  very  abuses  at  which  the  act  was 
aimed.  Chi.  &  Alt.  R.  R.  v.  Kirby,  225  V.  S. 
153.  166  [32  Sup.  Ct  648,  56  L.  Ed.  ia331; 
Kansas  Southern  Ry.  v.  Carl.  227  TJ.  S.  639,  648 
[33  Sup.  Ct.  391,  57  L.  Kd.  683]:  A.,  T.  &  S.  F. 
Uy.  V.  Robinson,  233  U.  S.  173,  181  [34  Sup. 
Ct.  556,  58  L.  Ed.  901];  Southern  Ry.  v.  Pres- 
cott,  240  V.  S.  632,  637  [36  Sup.  Ct.  4(59,  60  L, 
Ed.  836].  We  are  not  concerned  in  the  present 
case  with  any  question  save  as  to  the  applica- 
bility of  tbe  proviRion,  and  its  validity,  and,  as 
we  find  it  to  be  both  applicable  and  valid,  effect 
must  be  given  to  it." 

Plaintiffs  cite  a  number  of  cases  which 
tend  strongly  to  support  their  contention,  but 
which  merely  Illustrate  the  conflict  In  the 
authorities  and  tbe  confusion  which  pre- 
vailed in  tbe  decisions  upon  this  and  kindred 
questions  before  the  development  and  ex- 
pansion of  the  law  relating  to  interstate 
commerce  brought  about  by  the  Carmack 
Amendment  to  the  Interstate  Commerce  Act, 
and  subsequent  amendments.  Referring  to 
the  expansion  of  the  law  relating  to  inter- 
state commerce,  Mr.  Justice  Dawson,  speak- 
ing for  the  court  in  Kirby  v.  Railroad  Co., 
94  Kan.  485.  489,  146  Pac.  1183,  1184  (U  B. 
A.  1916E,  628),  said  In  the  opinion: 

"Indeed,  so  rapidly  has  the  law  relating  to  In- 
terstate commerce  expanded  in  recent  years  that 
a  new  branch  of  the  lawyer's  profession  has 
arisen  to  deal  with  it,  and  the  bibliography  of 
the  law  of  interstate  commerce  is  growing  rapid- 
ly by  tett-books  and  judicial  decisions. 

To  the  same  general  effect,  see,  also, 
Mollohan  v.  Railway  Co.,  97  Kan.  61,  63, 
154  Pac.  248,  and  Railway  Co.  v.  Standard 
&  Co..  99  Kan.  720,  723,  162  Paa  1176,  1177 
<L.  B.  A.  19170, 1124).  In  the  last-dted  case 
Mr.  Justice  Dawson  said  in  the  opinion: 

"At  common  law  the  relations  of  tbe  carrier, 
shipper,  and  consignee  were  left  largely  to  their 
private  agreements,  which  were  usually  evidenc- 
ed by  their  bills  of  lading  and  shipping  con- 
tracts. Prior  to  1887  these  matters  had  received 
little  legislative  attention  from  Congress,  and  in 
dealing  with  controversies  arising  over  inter- 
state shipments  the  courts  interpreted  the  con- 
tracts of  the  parties  and  generally  applied  the 
principles  of  the  common  law.  Since  the  adop- 
tion of  the  Interstate  Commerce  Act  of  1887, 
however,  and  especially  by  its  later  amendments, 
much  of  the  old  law  and  many  of  the  old_  deci- 
sions have  been  superseded.  Kirby  v.  Railroad 
Co.,  94  Kan.  485,  489,  146  Pac.  1183  [L.  B. 
A.  1916E,  528] ;  RaUroad  Co.  v.  UtUities  Com- 
mission, 05  Kan.  604,  618-620,  148  Pac.  667." 

The  same  clause  of  the  uniform  bill  of 
lading  has  been  construed  also  by  tbe  In 
terstate  Commerce  Commission.     In  Shaffer 
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*  Oo.  T.  01,  B.  I.  ft  P.  By.  Co.,  2i  Interst 
Oom.  Com'n.  B.  8,  12,  13,  after  discussing 
the  reasons  for  the  approval  of  this  proTi- 
sloD  In  the  contract,  it  was  said: 

"It  vas  fouiid  upon  consideradon  of  the  en- 
tire matter  tiiat  it  woald  be  the  wiser  policy  to 
ndopt  the  value  of  the  commodity  at  the  time 
and  place  of  shipment,  and  especially  to  accept 
the  invoice  value.  This  renders  the  ascertain- 
ment and  adjustment  of  damages  comparatively 
easy,  and  tends  materially  to  check  the  litigious 
prosecution  of  exaggerative  claims  of  damage. 
Moreover,  it  must  be  remembered  that,  although 
the  rule  works  to  the  advantage  of  the  carrier 
when  the  market  price  has  advanced  subsequent 
to  the  date  of  shipment,  it  benefits  the  shipper  in 
case  the  market  price  at  destination  should  de- 
cline; and  it  seems  fairly  probable  that  in  the 
long  run  the  rule  would  be  of  advantage  to  the 
shipper  as  often  as  it  is  to  the  carrier. 

In  reafflrmlng  a  former  decision  upholding 
as  valid  the  same  clause,  the  Supreme  Court 
of  South  Carolina  said: 

"The  provision  in  the  bill  of  lading  was  mere- 
ly intended  to  establish  a  rule  for  determining 
the  value  of  the  property  in  case  of  loss,  irre- 
spective of  the  fact  whether  it  was  greater  at 
the  point  of  shipment  or  destination,  which  could 
not  be  foreseen,  on  account  of  the  fluctuation  in 
prices.  It  was  for  this  reason  that  such  a  rule 
was  upheld  in  Matthowson  v.  liailway  Co.,  79  S. 
C,  155  [60  S.  B.  437]."  Grubbs  v.  Atlantic 
Coast  Une  K.  Co.,  101  S.  C.  210,  85  S.  R  405. 

Public  policy  requires  that  provisions  of 
this  character  In  bills  of  lading,  the  forms 
of  which  have  been  approved  by  the  Inter- 
state Commerce  Commission,  shall  be  up- 
held, and  that  the  carrier,  in  the  settlement 
and  adjustment  of  all  claims  for  damages 
arising  under  the  contract,  shall  in  each  in- 
stance enforce  its  provisions;  and  It  is  the 
policy  of  the  courts  to  enforce  them  uni- 
formly, rather  than  open  the  door  to  abuses 
which  might  result  from  the  opportunity 
which  would  otherwise  be  afforded  to  grant 
to  one  sliipper  more  favorable  terms  than 
to  another.  Abell  v.  Railway  Co.,  100  Kan. 
238,  164  Pac.  269;  Easdale  v.  Railway  Co., 
100  Kan.  305,  164  Pac.  164.  In  our  opinion, 
the  meastire  of  damages  as  fixed  by  the  con- 
tiact  is  reasonable,  valid,  and  controlling. 
The  provision  is  Intended  to  establish  a  rule 
for  determining  the  value  of  the  property  in 
the  e^ent  of  loss,  and  not,  as  plaintiffs  con- 
tend, to  limit  or  diminish  the  carrier's  ila- 
biUty. 

There  Is  a  further  contention  that  it  was 
error  to  allow  interest  on  the  amount  of  the 
Judgment  from  the  time  the  cause  of  action 
accrued.  This  is  correct  It  is  said  in 
Grain  Co.  v.  Railway  Co.,  96  Kan,  1,  149 
Pac.  744,  that,  in  an  action  against  a  carrier 
for  damages  on  account  of  the  injury  to  or 
destruction  at  property  in  transit,  interest  is 
not  recoverable. 

The  Judgment  will  be  modified,  by  reduc- 
ing the  amount  to  $83.53,  and,  as  thus  modi- 
fled,  will  be  afilrmed.  All  the  Justices  con- 
irurring. 


(101  Kan.  SR) 
KANSAS  CITY,  K,  V.  A  W.  BY.  CO.  t.  BBIS- 

TOW  et  aL,  Public  Utilities  Commission. 
(No.  21485.) 

(Supreme  Court  of  Kansas.    Oct  8,  1917.) 

(Byllatui  by  the  Conrt.) 

1.  Public  Sebvick  Commissions  «=>6— Pow- 
BBS— Public  Utilitt— Secubities. 

Under  the  provisions  of  section  8353.  Gen- 
eral Statutes  of  1016,  a  public  utility  has  the 
right  to  issue  whatever  bonds  and  stock  may  be 
necessary  to  carry  out  corporate  powers,  ae- 
quire  property,  construct  and  extend  facilities, 
and  maintain  and  improve  service,  and  the  Pub- 
lic Utilities  Commission  has  no  general  discre- 
tion to  refuse  to  certify  audi  securities. 

2.  Public  Sebvice  Comiiibsioks  ^ssC— Pow- 
EBS— Stock  and  Bond  Issinc. 

The  Public  Utilities  Commission  baa  full 
power  to  ascertain  the  truth  of  all  statements 
made  by  a  public  utility  in  its  application  for  a 
certificate  validating  a  bond  and  stock  issue,  in- 
cluding the  required  statement  that  the  capital 
stock  to  be  secured  is  necessary  for  a  specified 
statutory  purpose,  and  will  be  used  therefor. 

3.  Public  Sebvice  Couuissions  <&=>6— Ceb- 
tificatb  to  cobpobation  —  stocks  and 
Bon  ds— *  'Necessabt'  '—Statute. 

The  word  "necessary"  as  used  in  the  stat- 
ute means  needful  under  all  the  conditions  at- 
tending the  enterprise. 

[Ed.  Note— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Neces- 
sary.! 

4.  Public  Sebvice  Commissions  *=>6  — 
Stocks  and  Bonds— Application  to  Pub- 
lic Utilities  Commission  —  Pboof  of  Ne- 
cessity. 

The  Public  Utilities  Commission  has  authwr- 
ity  to  require  proof  of  need  for  the  issuance  of 
bonds  and  stock  beyond  the  proof  afEorded  by 
the  verified  application. 

5.  Railboads  «=»150— Public  Utiutieb  Com- 
mission —  REruBAi  to  Cebtift  Issue  of 
Bonds  and  Stock. 

Under  the  facts  stated  in  the  opinion,  the 
Public  Utilities  Commission  did  not  arbitrarily 
refuse  to  certify  an  issue  of  bonds  and  stock. 

Original  mandamus  by  the  Kansas  City, 
Kaw  Valley  &  Western  Railway  Company 
against  J.  I*  Brlstow  and  others,  as  the  Pub- 
lic Utilities  Commission  of  the  State  of  Kan- 
sas   Writ  denied. 

J.  S.  Dean,  of  Topeka,  for  plaintiff.  P.  a 
Jackson  and  H.  O.  Caster,  both  of  Topeka, 
for  defendants. 

BURCH,  J.  The  action  Is  one  to  require 
the  Public  Utilities  Commission  to  issue  a 
certificate  validating  a  proposed  bond  and 
stock  issue  of  the  railway  company,  which 
certificate  it  is  alleged  the  commission  arbi- 
trarily withholds. 

.  The  railway  company  was  organised  to 
construct  and  operate  an  Interurban  railway 
from  the  city  of  Kansas  City,  Kan.,  to  the 
city  of  Topeka.  A, construction  company  was 
organissed  to  build  the  road.  The  stockhold- 
ers of  the  two  companies  were  substantially 
but  not  wholly  identical.  The  two  companies 
entered  Into  a  contract  whereby  the  construc- 
tion comiwny  agreed  to  construct  the  road 
for  $50,000  per  mile  in  bonds  and  stock  of  the 
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railway  company  as  follows:  First  mortgage 
bonds,  $20,000  per  mile;  second  mortgage 
bonds,  $12,500  per  mUe;  common  stock,  $17,- 
500  per  mile.  The  plan  of  constrnctlon  con- 
templated completing  the  road  in  three  suc- 
cessive sections:  The  first  from  Kansas  City 
to  Bonner  Springs,  approximatdy  16  miles; 
the  second  from  Bonner  Springs  to  Law- 
rence, approximately  23  miles;  the  third  from 
I^wrence  to  Topeka,  approximately  26  miles 
— a  total  distance  of  approximately  66  miles. 
When  the  first  section  was  completed  the 
railway  company  made  application  to  the 
commission  to  certify  a  bond  and  stock  is- 
sue to  pay  for  the  construction  of  the  entire 
road,  and  such  a  certificate  was  Issued. 
Bonds  and  stock  for  the  first  section  were  to 
be  delivered  at  once,  and  for  the  second  and 
third  sections  on  completion  of  those  sec- 
tions. While  the  certificate  did  not  in  terms 
state  that  the  bond  and  stock  issue  was  cer- 
tified on  the  basis  of  $50,000  per  mile,  such 
was  the  basis  of  the  issue,  and  the  authoris- 
ed securities  apparently  fulfilled  the  contract 
for  construction.  When  the  second  section  of 
the  road  was  completed  the  securities  author- 
ized for  that  section  were  delivered  to  the 
construction  company.  Some  turnouts  not  in- 
cluded in  the  original  estimate  of  distances 
were  necessary,  a  slight  change  of  route  was 
required,  and  the  result  was  there  were  42,- 
314  miles  of  track  between  Kansas  City  and 
Lawrence  Instead  of  39  miles,  as  originally 
estimated.  The  application  now  under  con- 
sideration was  for  a  bond  and  stock  issue  at 
the  rate  of  $50,000  per  mile  for  the  excess 
distance. 

The  statute  defining  the  rights  of  the  rail- 
way company  and  the  power  of  the  Public 
Utilities  Commission  reads  as  follows: 

"A  public  utility  or  common  carrier  may  is- 
sue stocks,  certificates,  bonds,  notes  or  other 
evidences  of  indebtedness,  payable  at  periods 
of  more  than  twelve  months  after  the  date  there- 
of, when  necessary  for  the  acquisition  of  prop- 
erty, for  the  purpose  of  carrying  out  its  cor- 
porate powers,  the  construction,  completion,  ex- 
tension or  improvements  of  its  facilities,  or  for 
the  improvements  or  maintenance  of  its  service, 
or  for  the  discharge  or  lawful  refunding  of  its 
obligations,  or  for  such  other  purposes  as  may 
be  authorized  by  law:  Provided,  and  not  other- 
wise, that  there  shall  have  been  secured  from 
the  commission  a  certificate  stating  the  amount, 
character,  purposes  and  terms  on  which  such 
stocks,  certificates,  bonds,  notes  or  other  evi- 
dences of  indebtedness  are  proposed  to  be  issued, 
as  set  out  in  the  application  for  such  certificate, 
and  that  the  statements  contained  in  such  ap- 
plication have  been  ascertained  to  be  true,  but 
this  provision  shall  not  apply  to  any  lawful 
issue  of  stock,  the  lawful  execution  and  delivery 
of  any  mortgage,  or  to  the  lawful  issue  of  any 
bonds  thereunder  which  sbnll  have  been  duly 
approved  bv  the  board  of  railroad  commissioners 
prior  to  the  takiiTg  effect  of  this  act.  The  pro- 
ceedincs  for  obtaining  such  certificate  from 
the  commission  and  the  conditions  of  its  being 
issued  by  said  board  sliall  be  as  follows:  *  •  » 
In  case  stocks,  certificatos,  hoods,  notes,  or 
other  evidences  of  indohtodness  are  to  be  issued 
partly  or  wholly  for  property  or  services  or  oth- 
er consideration  than  money,  the  public  utility 
or  common  carrier  shall  file  with  the  commis- 
sion  a   statement,  signed  and   verified   by   the 


president  or  other  chief  officer  having  knowledge 
of  the  facts,  showing  (I)  the  amount  and  char- 
acter of  the  stocks,  certificates,  bonds,  notes  or 
other  evidences  of  indebtedness  proposed  to  be 
issued ;  (2)  the  general  purposes  for  which  they 
are  to  be  issued:  (3)  a  general  description  and 
an  estimated  value  of  the  property  or  services 
for  which  they  are  to  be  issued ;  (4)  the  terms 
on  which  they  are  to  be  issued  or  exchanged; 
(5)  the  omount  of  money,  if  any,  to  be  received 
lor  the  same  in  addition  to  such  property,  serv- 
ices or  other  consideration ;  (6)  the  total  as- 
sets and  liabilities  of  the  public  utility  or  com- 
mon carrier ;  and  (7)  that  the  capital  sought  to 
be  secured  by  the  issuance  of  such  stocks,  cer- 
tificates, bonds,  notes  or  other  evidences  of  in- 
debtedness is  necessary  and  required  for  sudi 
purposes  and  will  be  used  therefor.  The  com- 
mission may  also  require  the  public  utility  or 
common  carrier  to  furnish  such  further  state- 
ments of  facts  as  may  be  reasonable  and  perti- 
nent to  the  inquiry,  and  shall  have  full  power 
to  ascertain  the  truth  of  all  statements  made 
by  such  common  carrier  or  public  utility.  Upon 
full  compliance  by  the  applicant  with  tbe  provi- 
sions of  this  section  the  commission  shall  forth- 
with issue  a  certificate  stating  the  amount,  char- 
acter, purposes  and  terms  upon  which  such 
stocks,  certificates,  bonds,  notes  or  other  evidenc- 
es of  indebtedness  are  proposed  to  be  issued,  as 
set  out  in  the  application  for  such  certificate, 
and  that  the  statements  contained  in  such  ap- 
plication have  been  ascertained  to  be  true.  Any 
issue  of  stocks,  certificates,  bonds,  notes  or  other 
evidences  of  indebtedness  not  payable  within 
one  year,  whidi  shall  be  issued  by  such  public 
utility  or  common  carrier  contrary  to  the  pro- 
visions of  this  act  sliall  be  void.'  Gen.  Stat. 
1915,  !  8353. 

The  application  was  in  the  form  prescribed 
by  the  commission,  covered  all  the  facts  re- 
quired by  the  statute,  and  was  duly  verified. 
The  application  came  on  for  hearing  pii  April 
27,  1917,  and  among  other  proceedings  the 
following  colloquy  occurred  between  the  com- 
mission and  Mr.  Bigelow,  a  representative  ot 
and  witness  for  the  railway  company: 

"Commissioner  Kinkel:  Now,  is  it  really  nec- 
essary for  the  financial  interest  of  the  company 
that  these  additional  bonds  and  stocks  for  this 
short  additionol  mileage  be  issued,  or  is  it  just 
simply  done  for  tbe  purpose  of  carrying  out  a 
contract?  In  other  words,  have  the  proceeds  of 
the  stocks  and  bonds  already  issued  paid  for 
the  equipment  and  road? 

"Mr.  Bigelow:   To  the  construction  company? 

"Commissioner  Kinkel:   Yes. 

"Mr.  Bigelow:  Oh.  that  you  could  not  ascer- 
tain until  they  sell  those  securities.  Of  course 
the  first  mortgage  has  not, 

"Commissioner  Kinkel:  The  first'  mortgage 
was  ?20.000  a  mile,  was  it  not? 

"Mr.  Bigelow:    Yes.  ' 

"Commissioner   Kinkel:    Do  you   recall   how  ' 
much  a  mile  the  road  has  cost  you? 

"Mr.  Bigelow:  No,  T  could  not  say,  now.  Mr. 
Williamson  will  be  able  to  testify  to  the  mileage, 
hut  he  would  not  know  anything  about  the  se- 
curities. 

"Commissioner  Kinkel:  Who  would  know 
abcut  the  cost  of  the  road? 

"Mr.  Bigelow:  Well,  I  know  as  much  ns 
anybody,  but  I  would  have  to  figure  it  up.  We 
have  not  really  completed  the  whole  proposition, 
we  will  have  to  figure  it  up. 

"Commissioner  Foley:  Well,  we  will  want 
that  information,  and  we  will  continue  the  mat- 
ter until  a.  later  time,  when  Mr.  Williamson  can 
be  here,  and  prepared  to  furnish  the  information 
as  to  the  mileage  constructed,  and  tbe  cost." 

At  the  second  hearing  held  on  May  ISth 
tbe  following  took  place: 
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"Commissioner  Foley:  What  was  the  nature 
■of  your  contract  with  the  construction  company? 

"Mr.  Bigelow :  On  the  basis  of  $20,000  a  mile 
for  the  first  mortgage  bonds,  and  $12,500  for 
the  general  mortgage,  and  stock  $17,500  per 
mile. 

"Commissioner  Foley:  Upon  what  basis,  rest- 
ing upon  the  authority  given  by  the  commis- 
sion, did  you  feel  authorized  to  make  that  kind 
of  a  contract  with  the  construction  company? 

"Mr.  Bigelow:  Well,  the  contract  with  the 
construction  company  was  previous  to  the  au- 
thorization of  the  bonds.  As  a  matter  of  fact, 
gentlemen,  the  capitaliz'ation  perhaps  is,  as  you 
must  know  yourselves,  very  small  compared 
with  other  roads. 

"Chairman  Bristow:  Well,  that  is  of  no  con- 
.  sequence,  as  compared  with  other  roads;  as 
compared  with  the  investment  in  the  property  ia 
the  only  thing  to  go  by.    •    •    • 

"Commissioner  Foley:  Do  you  know  what  a 
railway  like  that,  constructed  and  built  as  that 
la,  can  be  built  for? 

"Mr.  Bigelow:  Well,  of  course,  it  costs  more 
to-day  than  it  did  when  it  was  built,  as  far  as 
that  IS  concerned,  but  our  figures  which  we  have 
given  in  the  statement  show  the  way  the  ac- 
counts stand  at  the  present  time — given  in  the 
application,  I  mean.' 

A  statement  of  expenses  incurred  In  con- 
structing the  road  to  Lawrence  was  produced 
by  the  railway  company  and  received  in  evi- 
dence.   It  reads  as  follows: 

The  Kanuu  City,  Kaw  Valley  ft  Western  Ry.  Co. 

Road  Equipment  Accounts. 

No.  Account.  Amount. 

GOl    Bnglneerins  and  superlhtendence...  t     53,$13  95 

£02    Right  of  way 146,072  44 

505  Otber  land  used  in  electric  railway 

operations  46,643  30 

{04    Grading    170,520  32 

506  Ballast    67,772  07 

606    Tl W,22g26 

SOT  Ralls,  rail  fastenings,  and  lolnts....  184,226  52 

60S    Special  work  10.203  S2 

610    Track  and   roadway  labor 103,468  91 

6U    Paving    U.378  82 

612    Roadway  machinery  and  tools 10,93t  67 

515    Bridges,  trestles,  and  culverts 206,431  33 

616  Crossings,  fences,  and  signs 20,001  42 

617  Signals  and   Interlocking  apparatus  737  37 

618  Telephone  and  telegraph  lines 4,403  % 

61>  Poles  and  flztures 31,785  29 

62t  Distribution    system    116,695  57 

622  General  oBlce   buildings 3,348  73 

623  Shops   and   carhouses 13,760  39 

624  Stations,     miscellaneous     buildings, 

and  structures  19,840  36 

626  Park  and  reaort  property 165  66 

627  Cost  of  road  purchased 246,404  63 

530    Passenger  and  combination  cars...,  80,667  44 

631  Freight,  express,  and  mall  cars 24,035  14 

632  Service  equipment  4,119  96 

633  Electric  equipment  o(  cars 16,915  31 

634  Locomotives  15,673  70 

636  Shop  equipment 1,509  22 

637  Furniture    1,976  58 

538  Miscellaneous  equipment  2,594  34 

540  SubsUUon  buildings  10,913  45 

543  Substation  equipment  32,194  :SS 

544  Transmission  system  5,552  13 

546    Iaw  expenditures  16,893  92 

647  Interest  during  construction 189,999  94 

648  Injuries  and  damages 496  32 

649  Taxes    102  40 

660  Miscellaneous   227,464  02 

12,197,930  n 
Kay  1.  1917. 

The  following  then  occnrred : 
"Commissioner    Foley:     Tou    have    a    power 
plant  of  your  own,  have  you? 


"Mr.  Bigelow:   Vo,  sir. 

"Commissioner  Foley:  Ton  have  no  power 
plant? 

"Mr.  Bigelow:    We  buy  our  power  from  tk* 
municipal  plant  at  Kansas  City,  Kan. 
"Commissioner  Foley:   I  believe  that  is  all. 
"Chairman   Bristow:    Xow,  why  should  this 
cost  you  twice  as  much  to  construct  that,  as 
other  roads  that  we  know  have  been  constmct- 
ed,  that  are  apparently  just  as  good  as  that  is? 
"Mr.  Bigelow:    I  cannot  tell  you  what  other 
roads  have  done.     Tou  didn't  seem  to  be  in- 
tereMed  in  the  amount  other  roads  have  issued 
in  securities,  but  as  a  matter  of  fact,  it  is  a 
great  deal  less  than  others. 

"Chairman  Bristow:  Tes,  that  has  been  a 
scandal  for  years,  but  when  it  comes  to  invest- 
ment in  these  pieces  of  property,  that  is  a  tangi- 
ble thing.  The  securities  are  simply  whatever 
you  are  disposed,  or  the  commission  is  disposed, 
to  permit  to  be  issued,  entirely  a  different  pn^ 
osition. 

"Mr.  Bieelow:  That  is  for  you  gentlemen  to 
determine. 

The  commission  made  a  general  finding 
that  upon  consideration  of  the  application 
and  the  evidence  a  certificate  should  be  de- 
nied. 

[1, 2]  The  litigants  are  tai  apart  in  their 
interpretation  of  the  statute.     The  c<munis- 
slou  contends  that  the  certification  of  securi- 
ties to  be  issued  by  a  public  utility  is  a  mat- 
ter resting  in  its  discretion,  to  be  exercised 
according  to  its  conception  of  the  public  wel- 
fare.   The  railway  comi>any  contends  that  the 
commission  has  none- but  a  ministerial  duty 
to  perform.    Whenever  a  reriUed  applicatiom 
in  due  form  Is  presented,  and  any  further 
pertinent  information  required  by  tbe  com- 
mission is  supplied,  it  becomes  tbe  manda- 
I  tory  duty  of  the  commission  to  issue  the  oer- 
j  tiflcate  applied  for.     Neither  contention  Is 
'  correct.     The  commission  is  not  a  general 
i  guardian  over  public  utilities  or  the  public, 
and  cannot,  by  an  exercise  of  discretion  over 
the  issuing  of  bonds  and  stocks,  control  the 
activities  of  business  enterprise.     Business 
initiative  and  business  sagacity  are  left  free 
to  improve  what  they  deem  to  be  opportunl- 
;  ties,  and  a  public  utility  has  the  right,  under 
the  statute,   to   issue  whatever  bonds  and 
I  stocks  may  be  necessary  to  carry  out  cor- 
'  porate  powers,   acquire  property,   construct 
,  and  extend  facilities,  and  maintain  and  im- 
prove service.     The  commission  has  no  dis- 
'  cretlon  to  refuse  to  certify  such  securities. 
'  On  the  other  hand,  proposed  securities  must 
;  be  necessary  for  some  purpose  designated  in 
the  statute,  and  the  commission  has  full  pow- 
er to  ascertain  the  truth  of  the  statement,  in- 
dispensable to  an  application  for  a  certificate, 
I  that  the  capital  stock  to  be  secured  is  neces- 
;  sary  and  required  for  such  purpose  and  will 
be  used  therefor. 

[3]  The  word  "necessary,"  as  used  in  the 
statute,  is  not  to  be  interpreted  from  the 
standpoint  of  some  piratical  corporation 
which  might  desire  to  exploit  the  public,  or 
from  tbe  standpoint  of  some  perverse  com- 
mission which  might  conceive  it  to  be  public 
service  to  bait  public  utilities.  "Necessary" 
meanR  needful  under  all  the  condltiona  a^ 
tending  the  enterprise. 
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[4,  t]  Unless  the  commission  see  fit  tp  ac- 
cept the  rerlfled  application  as  proving  the 
statements  which  it  contains,  the  applicant 
should  extend  its  proof  as  the  commission 
may  indicate.  Presentation  of  a  verified  ap- 
plication does  not  cast  on  the  commission  the 
burden  of  calling  witnesses  and  establishing 
by  adversary  procedure  the  untruthfulness  of 
the  statements  tendered  or  the  true  needs  of 
the  applicant. 

In  this  instance  the  court  is  satisfied  the 
railway  company  and  the  commission  under- 
stood each  other  at  the  final  hearing.  The 
contract  which  the  promoters  of  the  railroad 
made  with  themselves  to  build  the  road  for 
^50,000  per  mile  in  bonds  and  stock  did  not 
create  a  necessity  for  issuing  the  stipulated 
securities,  in  the  sense  of  the  statute.  If  so, 
a  necessity  for  bonds  and  stock  at  any  im- 
provident rate  per  mile  could  be  created  by 
simple  contract.  Possibly  the  contract  wtilch 
was  made  was  induced  by  necessity,  but  tt  so, 
the  necessity  was  the  imderlying  fact.  Al- 
though the  previous  order  authorized  securi- 
ties which  would  fulfill  the  contract  for  the 
estimated  number  of  miles,  the  order  in  terms 
provided  for  issuing  securities  in  a  gross  sum 
to  build  the  road  to  Lawrence,  if  more 
fimds  were  needed,  the  necessity  was  a  ques- 
tion of  complex  fact  to  be  determined  at  the 
bearing  on  the  second  application.  Compari- 
sons between  the  capitalization  of  this  road 
and  the  capitalization  of  other  roads  did  not 
tend  to  elucidate  the  question  of  fact.  As 
bearing  upon  the  Issue,  the  commission  spe- 
ciflcally  asked  for  the  cost  of  the  road  and 
adjourned  the  hearing  to  give  the  railway 
company  an  (^portunlty  to  respond.  The  re- 
sponse consisted  of  a  general  summary  print- 
ed above,  showing  that  the  road,  without  a 
poorer  plant,  had  a  bookkeeping  cost  of  more 
than  $51,000  per  mile.  Nearly  20  per  cent. 
of  the  cost  consisted  of  interest,  $189,999.94, 
and  the  imexplalned  Item,  "miscellaneous," 
|227,2&1.02.  Near  the  close  of  the  first  hear- 
ing and  the  near  the  close  of  the  second  hear- 
ing the  actual  need  for  capital  additional  to 
that  already  certified  was  squarely  presented 
to  the  representative  of  the  railway  company. 
No  Information  was  forthcoming  except  the 
construction  summary,  the  fact  that  the  pro- 
ceeds derived  from  the  first  mortgage  l>ondB 
were  not  suffldent  to  pay  for  the  road,  and 
the  fact  that  the  capitalization  was  smaller 
than  that  of  other  roads. 

The  conclusion  of  the  court  Is  that  the 
commission  had  authority  to  require  proof  of 
need  for  additional  capital  beyond  the  proof 
afforded  by  the  verified  application ;  that  the 
commission  suflidently  Indicated  its  desire 
for  such  proof;  that  substantial  proof  was 
not  produced ;  and  consequently  that  the  cer- 
tificate applied  for  was  not  arbitrarily  re- 
fused. 

The  writ  is  denied.  All  the  Justices  con- 
curring. 


(Ul  Kan.  250) 
GEMIENHARDT  et  al.  T.  WARD. 
(No.  206S0.) 

(Supreme  Oourt  of  Kansas.    July  7,  1917. 
Rehearing  Denied  Oct  12,  1917.) 

(Syllabut  hy  tha  Court.) 

t.  Appeal  and  Erbob  ®=»101G(3)  —  Bound- 

ABIES  €=54(6)— Bdbden  of  Pboof— Habm- 

ixaa  Ebbob. 
In  a  proceeding  to  review  an  official  survey, 
the  burden  of  proof  should  be  imposed  on  the 
party  who  assails  the  survey ;  -but,  when  the 
rival  parties  have  had  ample  opportunity  to  pre- 
sent all  their  evidence,  the  fact  that  the  trial 
court  imposed  that  burden  od  the  party  seeking 
to  uphold  the  survey  is  not  prejudicial  error. 
2.  BOUNDABIES  «=»54(3)— Offioiai,  Subvet— 

Acquiescbrce. 
The  rule  of  real  property  law  reletine  to 
the  determination  of  boundary  lines  through  long 
recognition  and  acquiescence  of  adjacent  land- 
owners does  not  contrcd  in  determining  the  ac- 
caracy  of  an  official  survey. 
8.  BouNDABiEs  e=>5i(2)—OwncuLi.  Sttbtbt— 

Location  of  Cobnbbs. 
In  making  an  official  survey,  it  is  not  proper 
to  locate  comers  and  lines  dependent  thereon 
by  parol  evidence,  long  recognition  and  acqui- 
escence of  adjacent  landowners,  and  the  like, 
when  there  are  established  corners  in  the  vicin- 
ity from  which,  with  the  aid  of  the  government 
field  notes,  the  proper  location  can  be  accurate- 
ly determined  by  mathematical  measurements  as 
provided  by  statute. 

Appeal  from  District  Court,  Ford  Ounty. 

Action  by  Charles  Oemlenhardt  and  others 
against  S.  H.  Ward.  From  a  judgment  of  the 
district  court,  setting  aside  an  otUdal  survey, 
defendant  appeals.    Atllrmed. 

Lk  A.  Madison  and  Carl  Tan  Riper,  both  of 
Dodge  City,  and  M.  N.  McNaughton,  of  Leav- 
enworth, for  appellant.  J.  M.  Klrkpatrlck, 
of  Dodge  City,  for  appellees. 

-DAWSON,  J.  This  Is  an  appeal  from  a 
judgment  of  the  district  court,  setting  aside 
an  official  survey  which  established  the  cor- 
ners common  to  sections  2,  3,  10,  and  11,  and 
those  common  to  sections  10,  11,  14,  and  15, 
and  which  somewhat  affected  those  common 
to  sections  14,  15,  22,  and  23,  all  in  township 
27  south,  range  23  west,  in  Ford  county.  In 
April.  1914,  pursuant  to  a  regular  petition 
and  notice,  the  county  surveyor  surveyed  sec- 
tion 10  and  the  north  half  of  section  15,  in 
the  above-named  township  and  range.  The 
plaintiffs,  who  owned  the  lands  in  sections  11 
and  14  on  the  east,  appealed,  and  the  district 
court  made  certain  findings: 

"The  county  surveyor  did  not  attempt  to  fol- 
low any  statute  in  locating  these  lines,  and  his 
return  shows  that  he  did  not,  *  •  •  He  did 
not  take  any  evidence  of  anybody  to  show  where 
the  government  comers  were.  •  •  •  He  made 
no  measurements,  and  did  not  follow  any  of 
the    field    notes — the    government    field    notes. 

•  •  •  There  is  some  evidence  establishing  the 
fact  that  there  were  some  comers  there,  but 
there  is  no  evidence  to  show  who  put  them  there, 
or  how  they  came  there.    There  is  the  evidence 

♦  •  •  that  there  was  a  government  comer  rec- 
ognized in  1880  there  at  the  northeast  comer  of 
section  1  and  another  one,  two  miles  west  of 
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there,  at  the  northwest  corner  of  secticm  2.  The 
evidence  of  all  the  parties  •  •  *  is  to  the 
effect  that  the  line  between  sections  1  and  2, 
[and]  at  the  northwest  corner  of  section  2,  is 

f>ractically  correct.  Now,  tatcing  that  as  a  base 
ine,  it  seems  to  me  that  the  surveyor  could  take 
that  line  as  a  government  comer  as  sufficiently 
established,  and  run  that  survey  with  the  field 
notes,  adopting  proportionate  measurements, 
could  locate  these  comers  between  10  and  11 
and  14  and  15,  and  relocate  them  in  accordance 
—get  them  practically  correct  in  accordance— 
with  the  government  survey.    •    »    » " 

Defendant  contends  tbat  the  court  erred  in 
placing  the  burden  of  proof  on  the  party 
seeking  to  uphold  the  oRldal  survey;  that  the 
northeast  corner  of  section  10  was  flxed  by 
recognition  and  acquiescence ;  that  the  plain- 
tiffs' evidence  was  Insufllclent  to  overcome 
the  presumption  that  the  survey  was  correct 

[1]  Defendant's  first  contention  may  be 
conceded.  The  burden  of  proof  was  not  on 
him,  but  upon  the  plalntlfta — ^those  who  Im- 
peached the  surveyor's  report.  This  Is  ele- 
mentary. Koadenbaugh  v.  Egy,  88  Kan.  341, 
342,  128  Pac.  381 ;  Watklns  v.  Havlghorst,  13 
Okl.  128.  74  Pac.  318;  9  C.  J.  272.  But  the 
Infraction  of  this  rule  does  not  necessarily 
require  the  reversal  of  a  Judgment,  If  the 
party  upon  whom  the  burden  of  proof  rests 
does  maintain  that  burden  with  sufliclent  evi- 
dence, notwithstanding  the  Immetbodlcal  or^ 
der  of  its  introduction.  Bank  v.  Brechelsen, 
98  Kan.  193,  196,  1S7  Pac!  259.  It  does  not 
appear  that  any  prejudice  resulted  In  requir- 
ing the  defendant  to  take  the  initiative. 
Both  parties  produced  all  the  available  evi- 
dence, there  was  no  Jury,  and  the  trained 
mind  of  a  trial  Judge  would  hardly  be  led 
astray  by  the  mere  fact  that  the  evidence 
supporting  the  sur^'ey  was  presented  to  him 
before  he  heard  the  evidence  assailing  it. 

[2]  It  might  also  be  conceded,  if  this  were 
a  boundary  line  lawsuit,  instead  of  a  pro- 
ceeding to  test  the  accuracy  of  a  survey,  that 
the  defendant's  evidence  sufficiently  estab- 
lished the  northeast  comer  of  section  10  to 
bind  the  adjacent  landowners,  holding  under 
grantors  who  bad  recognized  and  acquiesced 
in  the  location  of  that  corner;  but  the  ac- 
curacy of  a  survey  is  not  necessarily  depend- 
ent tiiereon,  nor  governed  thereby.  Land 
boundaries,  titles,  and  ownership  are  gov- 
erned by  abstruse  principles  of  law,  by  deeds, 
and  by  more  or  less  complicated  and  contro- 
verted facts;  land  surveys  are  governed  by 
precise  and  Invariable  principles  of  mathe- 
matics, applied  in  the  mode  prescribed  by 
statute.  Swarz  v.  'Riamala,  63  Kan.  633,  66 
Pac.  640,  Syl.  par.  1. 

[3]  We  cannot  agree  with  defendant's  con- 
tention that  plaintiff's  evidence  was  insuffi- 
cient to  overcome  the  presumption  that  the 
survey  was  correct.  On  the  contrary,  the 
evidence  of  both  parties  alike  showed  that 
the  county  surveyor  did  not  proceed  accord- 
ing to  the  statute.  From  the  known  corners 
in  that  vicinity,  like  those  at  the  northeast 
corner  of  section  1  and  at  the  northwest  cor- 


ner of  section  2,  as  suggested  by  the  trial 
court,  the  precise  location  of  the  comers  and 
lines  in  dispute  could  readily  have  been  de- 
termined, with  the  aid  of  the  govemmew 
field  notes  and  by  the  application  of  propor- 
tional measurements.  This  is  the  mode  di- 
rected by  statute.  Gen.  Stat.  1915.  |  2712. 
The  aid  of  oral  testimony  in  an  official  sur- 
vey is  to  supply  the  want  of  better  evidence, 
and  should  not  be  used  as  a  substitute  to  ig- 
nore or  displace  the  better  proof — known  cor- 
ners, field  notes,  and  mathematical  measure- 
ments. No  better  illustration  of  the  result  <rf 
pursuing  a  wrong  course  could  be  made  than 
the  case  at  bar,  where  the  county  surveyor  in 
his  official  report  denounced  bis  own  worit, 
sajdng: 

"West  of  the  northeast  comer  of  sectioii  10 
to  the  west  range  line  there  is  a  surplus  at  aboat 
3.30  chains,  while  there  to  the  east  range  Ub« 
there  exists  a  shortage  of  about  .85  chains. 
*  *  *  As  it  is  now,  the  iron  rod  and  gas  pipe 
at  the  comer  of  sections  2,  3,  10,  and  11  is  too 
far  east;  the  2-inch  gas  pipe  at  the  comer  «t 
sections  10,  11,  14,  and  15  ia  worse  yet." 

It  can  neither  be  discerned  nor  conjectured 
why  tills  survey  was  not  made  In  oonfonnity 
to  the  directions  of  the  statute,  and  the  Judg- 
ment of  the  trial  court  is  altirmedL  All  the 
Justices  concurring. 

(101  Kan.  53S) 
DAVIS  V,  HBYNES.    (No.  21081.) 
(Supreme  Court  of  Kansas.    Oct.  6,  1917.) 

fSyllahut  ly  the  Court.) 

Appkal  and  Ebrob  «=>1008(1)— FiHDixa  or 
TaiAi.  CouBT  —  Rbsidkbob  of  Pabxt— Cor- 

CI.DBIVENES8. 

The  decision  of  the  trial  court  that  the  de- 
fendant, who  bad  previously  been  a  resident  of 
another  state,  had  effected  a  change  of  residence 
in  coming  to  Kansas,  held  to  be  conclusive  upon 
this  court,  in  view  of  his  oral  testimony  that 
he  came  here  with  that  intention. 

Appeal  from  District  (X>urt,  Bush  County. 

Action  by  U  B.  Davis  against  H.  B. 
Heynes.  Defendant's  motion  to  set  aside  the 
service  on  the  ground  of  nonresidence  soa- 
taiued,  and  plaintiff  appeals.    Affirmed. 

Adams  &  Matson  and  Dempster  O.  Potts, 
all  of  Wichita,  for  appellant  Russell  &  Rus- 
sell, of  Great  Bend,  and  W.  H.  &  Frank  U. 
Russell,  of  La  Crosse,  and  Osmond  &  Ode,  of 
Great  Bend,  for  ai^>ellee. 

JOHNSTON,  a  J.  On  March  7,  1916,  L. 
B.  Davis  filed  a  petition  in  the  district  court 
of  Rush  county  against  M.  E.  Heynes,  ask- 
ing a  Judgment  for  $41,736.88.  An  attach- 
ment was  levied  upon  real  estate,  and  upon 
an  affidavit  of  the  plaintiff  that  the  defend- 
ant was  a  nonresident  of  the  state  service  by 
publication  was  made.  The  defendant  ap- 
peared specially,  and  moved  to  set  aside  the 
service  upon  the  ground  that  he  was  a  resi- 
dent of  Barton  county,  Kan.,  and  had  been 
since  a  time  prior  to  the  filing  of  the  petition. 
A  hearing  was  had  upon  evidence,  which  was 
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largely  oral,  and  the  conrt  sustained  tbe  mo- 
tion.   Tbe  plaintiff  appeals. 

The  contention  of  the  plaintiff  Is  that  the 
trial  court  erred  In  deciding  that  tbe  defend- 
ant was  a  resident  of  Kansas.  The  defend- 
ant testlSed  that  he  was  unmarried;  that  he 
had  lived  In  California  from  January,  1911, 
until  March,  1916,  with  his  mother  and  sis- 
ter, in  a  home  which  he  still  owned,  and  in 
which  they  remained;  that  he  came  to  Bar- 
ton county  on  March  4,  1916,  and  occupied  a 
rented  room  In  a  house  where  he  boarded ; 
that  one  of  his  purposes  In  coming  at  that 
time  was  to  attend  tbe  trial  of  an  action 
brought  against  him  in  the  district  court  of 
Barton  county  by  tbe  plaintiff,  but  that  he 
came  with  tbe  intentiou  of  making  that  coun- 
ty his  permanent  residence,  and  that  this  pur- 
pose was  formed  before  he  left  California. 
If  tbe  defendant  came  to  Kansas  with  tbe 
intention  of  accomplishing  an  immediate 
change  of  residence,  he  was  a  resident  of 
this  state  when  tbe  new  petition  was  filed. 
It  was  not  essential  to  tbat  condition  that 
he  should  own,  rent,  or  occupy  a  bouse.  Tbe 
character  of  the  place  in  which  be  lodged 
and  ate  for  the  time  being  was  of  importance 
only  as  throwing  light  upon  bis  future  plans. 
The  plaintiff  urges  tliat  the  admitted  facts 
are  incouiiistent  with  tbe  establishment  of  a 
residence  in  this  state  by  the  defendant. 
This,  however,  is  a  mere  challenge  of  the  ve- 
racity of  a  witness.  Tbe  trial  court  found 
that  the  defendant  told  tbe  truth  when  be 
said  that  he  came  to  Barton  county,  intend- 
ing thereby  to  establish  a  permanent  resi- 
dence, and  that  decision  is  not  subject  to  re- 
view by  this  court  The  plaintiff  relies  large- 
ly upon  tbe  case  of  Keith  v.  Stetter,  25  Kan. 
100,  where  the  Judgment  of  the  district  court 
on  a  question  of  Intention  as  affecting  resi- 
dence was  reversed,  it  being  said  in  tbe  opin- 
ion tbat  "actions  speak  louder  than  words." 
There,  however,  the  evidence  was  wholly  in 
writing,  and  the  reviewing  court  had  the 
same  opportunity  to  judge  of  tbe  veracity  of 
the  witness  as  the  trial  court;  neither  of 
them  having  seen  him.  Another  somewhat 
similar  case  upon  which  reliance  is  placed  is 
Garllngbouse  v.  Mulvane,  40  Kan.  428,  19 
Pac.  798,  but  there  the  trial  court  made  spe- 
cific findings  of  fact,  the  legal  effect  of  which 
was  tbe  question  in  controversy. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

(S4  Cnl.  App.  441' 

Ez  parte  CLARK  et  aL     (Or.  414.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Aug.  20,  1917.) 

1.  Criminal  Law  €=»238— Pbeliminabt  Ex- 
amination—Pbobable    Cause— EviDENCK— 
Larceny. 
Evidence  held  sufficient  to  establish  reason- 
able or  probable  cause  to  believe  that  the  de- 
fendants liad  committed  the  crime  of  larceny, 
so  as  to  authorize  their  commitment  by  the  ex- 
amining niRKistrate. 


2,  Labcknt  4s3l4@)  —  BoBBowiNo  Monet 
WITH  Intent  to  Steal  the  Same— Titub. 
Where  confidence  men  procure  money  upon 
the  pretext  tbat  it  is  a  loan,  with  the  intent  to 
steal  the  same,  tlie  crime  is  larceny:  the  owner 
of  the  money  not  baring  parted  with  the  title 
thereto. 

J.  H.  Clark  and  Adolph  Lyons  were  arrest- 
ed and  committed  for  trial  in  the  superior 
court,  and  they  apply  for  a  'writ  oC.  habeas 
corpua.    Petition  denied. 

Ralph  H.  Lewis  and  Martin  L  Welsh,  both 
of  Sacramento,  for  petitioners. 

HART,  J.  The  petlti6ners  were  charged 
with,  and  preliminarily  examined  before  and 
committed  for  trial  in  tbe  superior  court  by 
the  police  judge  of  the  city  of  Sacramento, 
sitting  as  a  committing  magistrate,  for  the 
crime  of  grand  larceny.  It  is  claimed  by  tbe 
petitioners  that  the  magistrate  was  without 
legal  authority  or  jurisdiction  to  order  them 
committed  for  the  crime  of  grand  larceny,  in- 
asmuch as  the  evidence  taken  in  support  of 
the  charge  is  wholly  insufficient  to  estab- 
lish reasonable  or  probable  cause  that  said  or 
any  crime  had  been  committed  by  them. 

[1]  It  Is  unnecessary  to  recite  tbe  facts  of 
tbe  transaction  from  which  the  charge  pre- 
ferred against  tbe  prisoners  arose.  It  Is  suffi- 
cient to  say  that  the  evidence  taken  before 
the  magistrate  discloses  that  the  case  involv- 
es the  oft-told  story  of  a  bucolic  and  guileless 
individual,  who,  while  waiting  for  a  train 
at  the  Sacramento  railroad  station  to  convey 
him  to  his  home  in  a  northern  town,  after  a 
brief  sojourn  in  the  central  portion  of  the 
state,  accommodatingly  handed  over  to  a 
brace  of  oily-tongued  strangers  $120  of  his 
available  cash,  as  a  loan,  after  the  latter  had 
in8i()iou8ly  crept  into  and  gained  bis  confi- 
dence and  were  suddenly  awakened  to  a  real- 
ization that  the  freightage  on  certain  freight, 
which  they  represented  that  one  of  them 
had  previously  put  on  board  of  a  freight  train, 
had  to  be  prepaid,  and  that  they  were  with- 
out sufficient  funds  to  pay  tbe  bill,  exhibiting 
to  the  aforesaid  guileless  gentleman,  as  evi- 
dence of  their  "good  faith,"  a  document  pur- 
porting to  be  a  draft  on  an  Eastern  bank  for 
a  sum  greatly  in  excess  of  the  amount  neces- 
sary for  their  purpose.  The  case,  as  made 
by  the  proofs,  is  in  all  respects  of  such  strik- 
ing resemblance  to  the  case  of  People  v.  Rae, 
66  Cai.  423,  6  Pac.  1,  S6  Am.  Rep.  102.  that 
it  may  well  be  said  that  the  relationship  be- 
tween the  two  is  not  merely  one  of  affinity, 
but  one  of  consanguinity.  The  salient  facts 
of  the  two  cases  are  so  near  alike  that  it 
would  be  difficult  to  differentiate  them.  If 
the  petitioners,  assuming  that  the  evidence 
taken  before  the  magistrate  correctly  reveals 
the  circumstances  under  which  they  obtained 
tbe  money  of  the  prosecuting  witness,  are  not 
guilty  of  larceny,  they  are  guUty  of  no  public 
offense  whatever. 

[2]  We  are  satisfied  thht  the  inference  is 
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fairly  and  reasonably  Jnstlfled  by  tbe  evi- 
dence taken  before  the  magistrate  that  the 
petitioners,  acting  In  confederation  for  that 
pnrpose,  designedly  and  deliberately,  by  the 
artful  and  crafty  methods  In  which  so-called 
"confidence  men"  are  adepts,  obtained  posses- 
sion of  the  money  of  the  prosecuting  witness, 
upon  the  pretext  that  It  was  to  be  a  mere 
loan,  with  the  Intent  to  steal  the  same.  The 
owner  of  the  money  not  having  parted  with 
the  title  hereto,  the  crime,  it  any,  is,  larceny. 
People  V,  Rae,  supra ;  People  v.  Deibos,  146 
Oal.  737,  81  Pac.  131;  People  v.  Arnold,  17 
Ctol.  App.  68,  118  Pac.  729;  People  v.  Sche- 
none,  19  Oal.  App.  280,  282,  125  Pac.  758; 
People  T.  Ballo,  19  CaL  App.  370,  125  Paa 
1081. 

The  petition  for  the  alternative  writ  must 
be  denied;  and  it  is  so  ordered. 

I  concur:    CHIPMAN,  P.  J. 


(34  Cal.  App.  475) 

RANSOMB  CONST.  CO.  v.  VON  SCHROED- 
ER  et  al.    (Civ.  2061.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Aug.  25,  1S>17.  Rehearing  Denied 
Sept.  24,  1917.  Rehearing  Denied  by  Su- 
preme Court  Oct  18,  1917.) 

1.  Contracts  ®=»229(1)— Constbuction. 

Plaintiff,  who  had  offered  to  remove  di£bria 
From  defendants'  property  for  a  fixed  price  of 
$16,076,  or  to  do  it  for  actual  cost  plus  10  per 
cent,  on  a  specified  scale  of  wages  for  labor,  en- 
tered  into  a  written  contract  providing  that 
tbe  work  should  be  paid  for  upon  cost  charges 
plus  10  per  cent,  for  superintendence,  that  in 
case  any  increase  of  wages  demanded  for  labor 
above  the  amount  specified  plnintifTs  charges 
ihould  thereafter  be  based  upon  such,  increased 
cost  of  labor,  but  that,  if  defendants  should 
deem  tbe  increase  excessive,  they  should  have 
the  privilege  of  stopping  all  further  work,  and 
that  tbe  total  of  tae  work  should  not  exceed 
the  sum  of  $16,076,  except  aa  specified.  The 
specification  related  to  increased  cost  of  labor. 
Held,  that  the  contract  limited  tilaintifTs  charge 
for  the  entire  work,  except  for  increases  in  the 
cost  of  labor  to  tbe  sum  of  $16,076. 

2.  Contracts  €=3l70(2)— Offer— Acceptance. 

Where  plaintiff  contractor,  after  work  had 
been  stopped  because  of  the  increases  demanded 
by  laborers,  resumed  work  in  response  to  let- 
ters written  by  defendants  setting  forth  their 
interpretation  of  the  contract,  plaintiff  must  be 
deemed  to  have  acceded  to  defendants'  interpre- 
tation, though  not  expressly  assenting. 

3.  Contracts  <&=».S22(3),  350(3)  —  Actions  — 
Evidence— SuFFiciENCT. 

In  an  action  on  a  contract  for  the  removal 
of  dfibris  from  land,  evidence  held  insuflScient  to 
show  that  plaintiff  did  not  repudiate  the  con- 
tract, or  that  defendants'  refusal  to  make  fur- 
ther payments  on  account  amounted  to  a  breach 
on  their  part. 

4.  Work  and  Labor  «=»14(1)  —  Actions  — 
Quantum  Meruit. 

Where  defendants'  refusal  to  make  further 
payments  on  account  of  a  contract  for  the  re- 
moval of  d€bris  from  land  was  warranted,  and 
the  contractor  himself  repudiated  the  contract, 
he  cannot  maintain  an  action  on  the  quantum 
meruit  ^or  sums  "laimed  to  be  due. 


Appeal  from  Superior  Court,  City  and 
County  of  San  EYancisco ;  James  M.  Seawell, 
Judge. 

Action  by  tbe  Ransome  Construction  Com- 
pany, a  corporation,  against  Mary  E.  Yon 
Schroeder  and  others.  From  a  judgment  for 
plalntifT,  and  an  order  denj'lng  new  trial,  de- 
fendants appeal.    Reversed. 

Bishop,  Hoefler,  Cook  &  Harwood  and  A. 
J.  Harwood,  all  of  San  Francisco,  for  ap- 
pellant \oa  Schroeder.  Felix  T.  Smith,  of 
San  Francisco,  for  appellant  Sprague.  Gar- 
ret W.  McEkiemey  and  Walter  Rothcbild. 
both  of  San  Francisco,  for  appellants  Mar- 
tin and  others.  Pringle  &  Bobbins,  of  San 
Francisco,  for  respondent 

RICHARDS,  J.  This  is  an  appeal  frmn  a 
Judgment  In  favor  of  plaintiff,  a  contractor, 
for  the  value  of  work  and  labor  performed 
upon  the  property  of  the  defendants  situate 
in  the  city  of  San  EVanclsco,  in  an  eCTort  to 
clear  said  property  from  debris  resulting 
from  the  fire  of  1906.  There  is  also  an  appeal 
from  an  order  denying  the  defendants'  mo- 
tion for  a  new  trial. 

The  facts  of  the  case — concerning  which 
there  is  little  dispute — are  as  follows:  The 
defendants,  prior  to  the  date  of  their  contract 
with  the  plaintiff,  had  been  joint  owners  of 
the  property  in  question,  but  subsequent  to 
the  fire  had  partitioned  it  among  themselves 
In  severalty.  The  ddbris  occasioned  by  the 
fire  covered  the  entire  premises,  including  the 
basement.  In  the  month  of  July,  1906.  the 
owners  of  the  property  called  for  bids  for 
the  removal  of  the  dfibris  and  clearance  of  the 
Jot  The  Ransome  Construction  Company 
responded  with  a  written  bid,  offering  to  do 
the  work  within  30  days,  and  submitting  two 
alternative  propositions  as  to  the  price.  One 
of  these  was  an  offer  to  do  the  entire  work 
for  $16,076 ;  the  other  was  to  do  it  for  the  ac- 
tual cost  to  it  plus  10  per  cent  on  a  specified 
scale  of  wages  for  labor.  A  written  contract 
was  finally  entered  into  between  the  owners 
and  the  contractor  on  July  27,  1906,  wherein 
It  was  provided  that  the  work  was  to  be  done 
within  40  days  of  the  date  of  the  contract, 
,  save  delays  caused  by  strikes,  accident,  and 
'  other  causes  beyond  the  control  of  the  par- 
ties, and  was  to  be  paid  for  upon  cost  charges, 
plus  10  per  cent,  for  superintendence  and  cer- 
tain other  Items  specified  in  the  agreement, 
payment  for  the  work  done  during  the  pre- 
ceding week  to  be  made  on  Monday  of  each 
week  while  it  was  in  progress,  upon  state- 
ments to  be  rendered  by  the  contractor  and 
certified  by  the  timekeeper  of  the  owners, 
the  amount  of  said  weekly  payments  to  cover 
the  actual  cost  of  the  work  done  during  the 
preceding  week  plus  5  per  cent  of  the  amount 
to  be  added  for  superintendence,  etc.,  the  bal- 
ance of  5  per  cent  of  these  latter  chaises  to 
be  paid  on  full  completion  of  the  work.    It 
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was  provided  In  the  contract  that.  In  caae  of 
any  Increase  in  wages  demanded  for  labor 
above  the  amounts  specified  In  the  agreement, 
the  charges  of  the  contractor  shoald  thereaft- 
er be  based  upon  snch  Increased  cost  of  la- 
bor, but  that,  If  the  owners  should  deem  such 
Increase  excessive,  they  should  have  the  priv- 
ilege of  refusing  to  accede  to  the  same  and  of 
stopping  all  further  work  upon  the  contract, 
in  which  case  they  should  Immediately  pay 
the  amount  in  full  due  upon  the  contract  up 
to  the  time  of  such  stoppage,  and  the  contract 
should  thereupon  cease.  There  was  a  further 
agreement  in  the  contract: 

"That  the  total  cost  of  the  work.  •  •  • 
should  not  exceed  the  sum  of  $10,076,  except  as 
hereinabove  specified." 

The  contractor  began  work  under  this 
agreement  on  July  30,  1906.  On  August  6, 
1906,  the  teamsters  demanded  an  Increase  in 
wages  of  50  cents  a  day,  and  the  laborers  de- 
manded an  Increase  of  25  cents  a  day.  The 
contractor  at  once  notified  the  owners  of 
these  demands,  and  paid  the  increase  de- 
manded until  August  10,  1906,  when  the  own- 
«rs  ordered  the  work  suspended,  and  notified 
the  contractor  that  they  did  not  approve  of 
the  demands  of  the  teamsters  or  laborers  and 
were  unwilling  to  meet  such  demands  at  that 
time.  The  strike  of  teamsters  and  laborers 
was  general  throughout  the  city,  and  was 
followed  by  conferences  between  the  con- 
tractors and  the  strikeis,  which  resulted  in 
the  former  yielding  to  the  letter's  demands 
for  Increased  wages  after  about  two  weeks 
of  negotiation.  This  result  being  reported  to 
Mr.  Martin,  the  agent  of  the  owners,  be  wrote 
on  August  23,  1906,  a  letter  to  the  contractor, 
undertaking  to  state  what  his  understanding 
of  the  terms  upon  which  the  contractor  would 
resume  work  upon  the  premises  was,  as  a  re- 
sult of  a  recent  conversation  -between  him- 
self and  the  contractor's  officers,  in  which  the 
proposed  increase  of  wages'  and  consequent 
Increase  in  the  fixed  cost  to  the  owners,  viz. 
the  sum  of  $16,076,  were  discussed,  together 
with  an  extension  of  time  required  on  ac- 
count of  the  delay,  and  also  certain  other 
matters  of  detail  connected  with  the  progress 
of  the  work.  In  this  first  letter  of  Mr.  Martin 
be  requested  the  contractor  to  confirm  his 
'understanding  of  the  wirlous  matters  re- 
ferred to  therein  as  soon  as  possible,  in  order 
that  he  might  submit  the  matter  to  the  own- 
ers and  obtain  their  sanction  before  giving  in- 
struction to  proceed  with  the  work.  The  con- 
tractor did  not  reply  to  this  letter  with  any 
written  confirmation  of  its  terms,  but  its 
officers  responded  to  repeated  requests  on  the 
part  of  Mr.  Martin  for  snch  confirmation 
with  the  assurance  that  a  written  confirma- 
tion would  be  sent,  and  in  one  instance  at 
least  with  a  statement  that  it  had  been  sent 
Not  having  received  such  confirmation  up  to 
September  6,  1906,  Mr.  Martin  wrote  another 
letter  to  the  contractor  on  that  date,  calling 


its  attention  to  the  fact  that  he  bad  on  sev- 
eral occasions  endeavored  to  ascertain  when 
and  under  what  conditions  it  would  resume 
work,  and  restating  in  detail  the  substance  of 
his  former  letter,  and  concluding  with  these 
words: 

"If  this  nnderstanding  is  correct,  kindly  con- 
firm the  same  in  writing  as  soon  as  possible, 
and  you  can  take  this  letter  as  our  consent  to 
proceed  with  the  operations,  these  terms  being 
satisfactory." 

The  contractor  made  no  written  reply  to 
either  of  these  letters,  but  on  September  7, 
1906,  resumed  work  upon  the  property.  From 
time  to  time  thereafter  Mr.  Martin  and  Mr. 
Wallis,  agents  of  the  owners,  requested  writ- 
ten confirmation  of  Mr.  Martin's  letters,  and 
were  told  on  each  occasion  that  a  letter  to 
that  effect  would  be,  or  even  had  l)cen,  sent. 
Between  September  7th  and  October  24th  the 
work  went  on.  Weekly  bills  for  progress 
payments  according  to  the  new  labor  sched- 
ule were  presented,  and  these  were  regularly 
paid  up  to  October  5th,  during  which  time  the 
contractor  received  a  sum  in  excess  of  $7,000 
on  account  of  the  work  since  its  resumption. 
During  the  period  between  September  20th 
and  October  18th  Mr.  Martin — who  chiefly 
acted  for  the  owners  in  respect  of  this  mat- 
ter— was  absent  from  the  state;  but  shortly 
after  his  return,  and  on  October  22d,  he 
caused  a  letter  to  be  written  to  the  contrac- 
tor, requesting  an  Interview  with  its  officials 
before  any  more  bills  were  paid.  Mr.  Crum- 
mey,  representing  the  contractor,  called  at 
Mr.  Martin's  office  on  October  24th,  when  a 
heated  interview  ensued;  Mr.  Crummey  de- 
manding the  payment  of  the  bills,  and  Mr. 
Martin  insisting  upon  a  written  conflrmatioa 
of  the  terms  of  the  contract  as  embodied  in 
his  letters.  The  result  of  this  conference  was 
an  Immediate  cessation  of  work  by  the  con- 
tractor and  the  later  institution  of  the  pres- 
ent action. 

[1,  2]  The  first  and  the  controlling  proposi- 
tion presented  upon  these  appeals  relates  to 
the  construction  to  be  placed  upon  the  written 
contract  between  the  parties,  with  special  ref- 
erence to  the  question  as  to  whether  it  pro- 
vides by  its  terms  that  the  contractor  shall 
complete  the  specified  work  for  a  price  with- 
in the  maximum  sum  of  $16,076,  or  such 
further  sum  as  these  figures  might  be  in- 
creased by  acceding  to  labor  demands  for  in- 
creased wages.  On  the  part  of  the  respond- 
ent it  is  earnestly  contended  that  the  con- 
tract is  not  susceptible  of  this  construction, 
for  the  reason,  chiefly,  that  the  contractor,  tn 
the  performance  of  its  portions  of  the  con- 
tract, was  subject  to  the  direction  of  the 
agents  of  the  owners  In  certain  partictilars, 
which  are  claimed  to  essentially  affect  the 
amount  and  detail  of  the  work  to  be  done  and 
the  manner  of  doing  it,  and  to  also  affect  its 
cost  and  the  time  within  which  It  was  to  be 
performed.    The  owners,  on  the  other  hand. 
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contend  that  the  contract,  construed  In  the 
light  of  the  drcurostances  attending  Its  crea- 
tion, clearly  contemplates  that  the  work  of 
clearing  the  premises  of  such  of  the  material 
and  debris  as  the  owners  should  direct  to  be 
removed  was  to  be  completed  at  a  cost  to 
them  within  the  maximum  flgure  stated  in  the 
contract,  which  amount  was  only  to  be  in- 
creased to  an  extent  necessitated  by  their  ac- 
cession to  demands  Involving  the  increased 
cost  of  labor. 

We  are  constrained  to  adopt  this  latter  con- 
clusion. The  admitted  facts  of  the  case  show 
that  prior  to  the  making  of  the  agreement  in 
question  the  owners  advertised  for  bids  for 
the  removal  of  debris  and  clearing  of  the  lot 
in  question,  and  that  in  response  to  this  ad- 
vertisement the  plaintiff  in  this  action  pre- 
sented a  written  proposal,  embracing  the 
clearance  of  the  debris,  of  all  walls  to  the 
sidewalk  level,  and  the  removal  of  everj-thlng 
to  the  basement  floor,  for  the  sum  of  $16,076, 
and  offering  to  do  the  work  within  30  days  of 
the  acceptance  of  its  bid.  There  was  also  an 
alternative  proposition  to  do  the  work  npon  a 
specifled  percentage  basis.  The  contract, 
which  within  a  few  days  followed  this  bid, 
is  the  one  under  construction  here.  It  enters 
more  into  detail  as  to  what  work  the  contrac- 
tor was  to  do,  and  leaves  with  the  owners  of 
the  property  a  certain  amount  of  discretion  in 
the  matter  of  directing  bow  much  of  the  brick 
and  Iron  debris  the  contractor  was  to  re- 
move; but  this  discretion,  when  exercised, 
could  clearly  have  bud  no  other  effect  than 
to  lessen,  rather  than  increase,  the  amount  of 
work  which  the  contractor  was  to  perform 
in  the  clearance  of  the  lot,  and  hence  can- 
not be  construed  as  clmnglng  the  original  in- 
tent of  the  parties  that  the  work  of  clearing 
the  lot  of  Its  debris  was  to.  be  completed  un- 
der the  terms  of  the  contract  within  the  limit- 
ing specifled  cost  to  the  owners.  The  fact 
that  the  contract  also  contained  substantially 
the  alternative  proi>osltion  submitted  by  the 
contractor  In  his  bid  can  only  be  construed  as 
so  Included  for  the  purpose  of  giving  the  own- 
ers the  benefit  of  a  possible  completion  of 
the  work  within  the  maxiuium  sum  specifled 
in  the  contract,  and  expressly  therein  agreed 
to  be  the  amount  which  was  to  cover  the  to- 
tal cost  of  the  work,  except  as  the  same 
might  be  increased  by  the  enforced  increase 
In  labor  charges.  Under  the  contract  as  thus 
to  be  construed,  the  work  of  clearance  began, 
and  continued  until  Interruptc^d  by  the  de- 
mands of  the  teamsters  and  laborers  for  an 
increase  in  wages,  and  by  their  strike  to  en- 
force such  increase.  This  caused  a  cessation 
of  the  work  for  about  a  fortnight ;  but  this 
was  regarded  by  neither  party  as  an  adandon- 
ment  of  the  contract.  When  the  labor- trou- 
bles were  adjusted  upon  the  basts  of  a  speci- 
fled Increase  In  wages,  the  contractor  notl- 
fled  the  agent  of  the  owners  of  the  amount  of 
such  Increase,  and  desired  to  learn  the  wishes 
of  the  owners  as  to  resumption  of  the  work. 


A  few  days  thereafter  Mr.  Martin  wrote  the 
contractor  his  flrst  letter  above  referred  to, 
stating  his  understanding  of  what  the  In- 
crease in  labor  charges  was  to  be,  and  also 
undertaking  to  set  forth  his  Interpretation  of 
the  terms  of  the  contract  with  respect  to  the 
effect  of  such  Increase  upon  the  total  contract 
price  for  the  completion  of  the  work.  Not  re- 
ceiving a  written  reply  to  this  letter,  Mr. 
Martin  about  two  weeks  later  wrote  another 
letter  to  the  contractor,  repeating  the  inter- 
pretation of  the  contract  as  set  forth  in  bis 
former  letter,  and  requesting  a  written  con- 
firmation of  the  correctness  of  snch  interpre- 
tation. This  latter  letter  informed  the  con- 
tractor  that  It  waa  to  constitute  the  owners* 
ccmsent  to  the  resumptioD  of  the  work  upon 
its  specifled  terms.  The  contractor  did  not 
respond  with  the  required  confirmaticMi  In 
w^ritlng,  but  be  at  once  resumed  work  upon 
the  property.  The  appellants  herein  lay  too 
much  stress  npon  the  necessity  of  a  confirma- 
tion in  writing  of  Mr.  Martin's  two  letters. 
The  conduct  of  the  contractor  in  assuring  Mr. 
Martin  that  such  confirmation  would  be  forth- 
coming, coupled  with  its  t>rompt  renewal  of 
the  work  upon  receipt  of  his  last  letter,  would 
in  our  opinion  amount  in  effect  to  such  con- 
firmation of  Mr.  Martin's  interpretation  of 
the  ccMitract,  if  such  were  requisite;  but, 
since  his  interpretation  of  the  contract  as  to 
the  maximum  cost  to  the  owners  of  complet- 
ing the  specifled  work  was  in  accord  with  our 
construction  of  the  original  agreement  be- 
tween the  parties.  It  was  sufficient  for  the 
contractor  to  resume  the  work  upon  receipt 
of  Mr.  Martin's  letter  to  constitute  an  accept- 
ance of  its  terms. 

13]  Having  recommenced  the  work  upon  the 
property  in  response  to  the  owners'  directions 
so  to  do,  both  parties  were  bound  to  live  np 
to  the  letter  and  spirit  of  their  original  agree- 
ment, as  modifled  by  the  accepted  increase  in 
the  cost  of  labor.  During  the  period  be- 
tween September  7  and  October  24,  1006,  the 
contractor  went  ahead  with  the  worii,  and 
regularly  rendered  weckl.v  bills  to  the  owners 
In  accordance  with  the  terms  of  the  contract, 
but  upon  the  basis  of  the  increased  cost  of 
labor.  These  bills  were  regularly  paid  up  to 
October  8th ;  but  the  bills  rendered  upon  that 
date  and  for  the  two  following  weeks  were 
not  paid.  The  total  amount  paid  the  con- 
tractor from  the  Inception  of  the  work  up  to 
and  including  October  1,  1906,  amounted  to 
$9,548.36.  The  bills  presented  for  the  three 
weeks'  work  thereafter  amounted  to  $7,265.25. 
These  two  amounts  of  payments  made  and 
due  upon  the  work  since  its  inception  aggre- 
gated on  October  22,  1906,  the  sum  of  $16.- 
813.61,  a  sum  considerably  in  excess  of  that 
originally  contemplated  and  agreed  to  be- 
tween the  parties  as  the  entire  cist  of  the 
completed  work,  and  a  sum  also  perilously 
near  the  total  sum  to  be  paid  under  the  con- 
tract upon  the  basis  of  the  Increase  In  the 
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cost  of  labor,  whkdi  Increase,  according  to 
the  findings  of  tlie  court,  would  up  to  tliat 
date  bave  amounted  to  $1,153.09.  Upon  any 
view  of  the  evidence  before  us  the  work  was 
still  far  from  completion;  and  it  was  both 
natural  and  proper  that  the  owners  of  the 
property  should  insist  upon  a  conference  with 
the  contractor  before  the  payment  of  bills 
which  would  thus  almost  exceed  the  total  al- 
lowance for  the  completed  work  while  said 
work  was  but  little  more  than  half  completed. 
Such  a  conference  was  requested  and  held 
between  the  officials  of  the  contractor  and  the 
agents  of  the  owners  on  October  24,  1906,  by 
which  date  the  claims  of  the  contractor  had 
been  still  further  increased  by  approximately 
$2,000.  The  evidence  is  somewhat  conflicting 
as  to  what  occurred  at  this  conference;  but 
the  proofs  are  practically  undisputed  that  the 
owners  then  and  there  offered  to  pay  the 
back  bills  of  the  contractor  to  date,  condi- 
tioned upon  the  tatter's  acceptance  of  the 
owners'  interpretation  of  the  terras  of  the 
,  original  contract  as  embodied  in  the  letters  of 
Martin,  and  that  the  representatives  of  the 
contractor  at  that  conference,  not  only  re- 
fused to  do  this,  but  expressly  asserted  that 
said  contract  was  no  longer  in  effect.  This 
asseveration  was  in  exact  accord  with  a  let- 
ter of  the  contractor  to  the  owners  under  date 
of  September  26,  1906,  which  amounted  to  a 
substantial  repudiation  of  the  contract,  and 
which,  while  written  and  signed  by  its  offi- 
cials, was  never  delivered  to  the  owners,  aud 
only  came  to  light  upon  the  trial  of  the  case. 
The  undisputed  proofs  are  further  to  the  ef- 
fect that  the  contractor  did  on  that  day  or 
the  following  day,  cease  and  never  thereafter 
resumed  work  upon  the  premises.  The  un- 
disputed evidence  also  discloses  that  the  own- 
ers some  time  later  completed  the  work  of 
clearing  the. lot  at  a  cost  in  excess  of  $10,000. 
Notwithstanding  these  facts,  the  trial  court 
has  found  that  the  contractor  did  not,  on 
October  24,  1906,  repudiate  the  contracl  un- 
der which  the  work  had  thns  far  proceeded. 

Upon  the  foregoing  state  of  the  evidence  we 
are  of  the  opinion  that  this  finding  of  the 
trial  court  cannot  be  sustained;  and  for  a 
like  reason  we  are  satisfied  that  the  conclu- 
sion of  the  trial  court  that  the  defendants' 
qualified  refusal  to  pay  any  more  of  the 
plaintiff's  bills  on  October  24, 1906,  amounted 
to  an  actionable  breach  of  the  agreement  up- 
on their  part  is  not  Justified  by  the  proofs  in 
the  case. 

[4]  It  follows  from  these  conclusions  that 
the  plaintiff  was  not  entitled  to  begin  and 
maintain  an  action  upon  quantum  meruit  at 
the  time  this  suit  was  instituted.  This  view 
obviates  the  necessity  of  a-  consideration  of 
the  asserted  errors  of  law  committed  by  the 
trial  court  during  the  trial  of  the  action,  and 


also  insisted  up<»i  by  the  defendants  npoc 
these  appeals.' 
The  Judgment  and  order  ore  reversed. 

We  concur:  BBASLY,  Judge  pro  tem; 
KERRIGAN,  J, 

(34  Cal.  App.  397) 
BETTS  V.  OBTON.     (Civ.  1905.) 

(District  Ck>urt  of  Appeal,  Second  District,  Cal- 
ifornia.    July  31,    1917.) 

1.  Contracts  <s=5233— Constboction— "Hab- 

VESTINO    EXPKNSES." 

Where  a  note  given  in  payment  of  the  pur- 
chase price  of  an  interest  in  a  growing  crop 
contained  a  condition  that  the  payee  shuuul  look 
for  payment  solely  to  the  proceeds  of  the  crop 
after  any  and  all  harvesting  expenses  shall  bave 
been  fully  paid,  the  term  "harvesting  expenses"  - 
is  not  limited  to  expeusea  incurred  in  tlie  cut- 
ting and  threshing  of  the  crop,  but  includes  ex- 
penses for  repairs  of  machinery  used  in  harvest- 
iug  the  crop,  the  rent  of  live  stock,  implements, 
and  the  cost  of  labor. 

2.  CONIBACTS     Ig=3l60  — CONSTBtJCnON— Ex- 

TBi?(sic  CiBcuMsTANCEs— Statute. 
Under  Civ.  Code,  f  1630,  declaring  that  con- 
tracts are  to  be  interpreted  so  as  to  give  efEect 
to  the  mutual  intention  of  the  parties,  circum- 
stances surrounding  the  making  of  the  contract 
cannot  be  considered,  unless  it  is  doubtful,  uncer- 
tain, or  ambiguous. 

Appeal  from  Superior  Court,  Kings  (boun- 
ty; M.  L.  Short,  Judge. 

Action  by  Irvln  11.  Betts  against  C.  N.  Or- 
ton.  From  a  Judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Frank  B.  Graves,  of  Hanford,  for  appel- 
lant Robt  W.  Green,  of  Lemoore,  and  J.  l*. 
C.  Irwin,  of  Uanford,  for  respondent 

SIIAW,  J.  This  is  an  action  which  par- 
takes of  the  nature  of  a  demand  for  an  ac- 
counting, wherein-  plaintiff  asks  to  have  a 
certain  note  given  by  him  to  defendant  can- 
celed, and  also  seeks  to  recover  a  balance  al- 
leged to  be  due  him  from  defendant  Judg- 
ment went  for  plaintiff  from  which,  and  an 
order  denying  his  motion  for  a  new  trial,  de- 
fendant appeals. 

The  material  facta,  as  appear  from  findings 
made  by  the  court,  are  as  follows :  Plaintiff 
and  defendant  were  Joint  owners  of  a  four- 
fifths  interest  in  a  growing  crop  of  grain. 
On  May  27, 1914,  plaintiff  bought  defendant's 
interest  therein,  giving  in  payment  for  the 
purchase  price  of  $2,500  his  promissory  note 
secured  by  a  mortgage  on  the  growing  crop. 
On  the  back  of  the  note  was  indorsed  an 
agreement  executed  at  the  time  by  de- 
fendant to  the  effect  that  the  payee  thereof 
should  look  for  payment  solely  and  alone  to 
the  proceeds  of  the  sale  of  the  crop  "after 
any  and  all  harvesting  expenses  in  the  bar- 
vesting  of  said  crop  have  been  fully  paid  out 
of  the  proceeds  realized  from  the  sale  of  said 
crops."    The  crops  were  harvested  and  sold 
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for  the  sum  of  $5,770.90,  of  which  sum  de- 
fendant received  163,772.95,  out  of  which  he 
paid  on  account  of  harvestlnK  $1,376.28,  leav- 
ing a  balance  of  $2396.67  which  he  applied  in 
payment  of  the  note.  In  addition  to  the 
nmount  so  paid  by  defendant  towards  the  ex- 
penses of  harvesting,  plaintiff  received  direct 
from  the  purchaser  of  the  grain  certain  mon- 
eys which,  when  added  to  the  sum  so  paid  by 
defendant,  left  a  balance,  as  found  by  the 
court,  of  $835  still  due  plaintiff  out  of  the 
proceeds  of  the  sale  for  the  expense  of  har- 
vesting. Upon  this  last  sum  the  court  found 
he  had  received  from  defendant  $249.45,  leav- 
ing a  balance  of  $585.59  due  him  from  the 
amount  so  received  by  defendant,  for  which 
judgment  was  rendered.  These  findings, 
which  are  material  to  the  Issues  joined,  And 
ample  support  in  the  evidence.  Other  find- 
ings attacked  by  appellant,  even  conceding 
insufficiency  of  evidence,  as  claimed,  to  sup- 
port them,  are,  from  our  point  of  view,  deem- 
ed immaterial.  Among  such  facts  the  court 
found  that  plaintiff  tended,  took  care  of,  har- 
vested, and  threshed  the  said  crops  and  de- 
livered the  same  to  defendant  prior  to  Octo- 
ber 31. 1914,  in  accordance  with  the  terms  of 
the  mortgage,  and  that  defendant  sold  the 
same  to  the  Chlnn  Warehouse  Ck)mpany,  re- 
ceiving therefor  the  sum  of  $5,770.90.  There 
was  testimony  on  the  part  of  defendant  that 
some  90  acres  of  the  crop  was  overripe  or 
burned,  as  a  result  of  which  It  was  damaged 
some  30  per  cent  But  there  is  no  evidence 
tending  to  show  that  such  fact  was  due  to  any 
negligence  on  the  part  of  plaintiff ;  nor  can  it 
be  ascertained  from  such  testimony  what  the 
amount  of  such  alleged  loss  or  damage  was, 
since  it  is  not  made  to  appear  what  the  pro- 
duction would  have  been  had  it  been  liar- 
vested  as  defendant  claims  it  should  have 
been.  It  also  appears  that  physical  delivery 
of  the  grain  was  not  made  direct  to  defend- 
ant, but  to  the  Chinn  Warehouse  Company, 
purchaser  thereof,  and  that  plaintiff  receiv- 
ed directly  from  the  purchaser  a  certain  sum 
of  money,  which,  however,  was  insufficient  to 
pay  the  liarvesting  expenses ;  the  balance  be- 
ing paid  by  the  purchaser  to  defendant 
Efence,  conceding  tliat  the  gntin  was  not  de- 
livered directly  to  defendant,  as  found  by  the 
court,  and  that  defendant  did  not  receive  all 
of  the  proceeds  of  the  sale  thereof,  such 
facts,  under  the  circumstances,  are  imma- 
terial. 

[1]  The  chief  ground  for  the  controversy 
appears  to  have  been  a  dispute  between  the 
parties  as  to  the  meaning  of  the  agreement 
indorsed  upon  the  back  of  the  note  and  as  to 
what  constituted  "harvesting  expenses" ;  de- 
fendant insisting  that  the  agreement  should 
l>e  read,  not  in  accordance  with  the  plain  im- 
port of  the  language  used  therein,  but  that 
the  term  "harvesting  expenses"  referred  only 
to  such  expenses  as  plaintiff  might  have  in- 
curred in  the  cutting  and  threshing  of  the 


crop.  We  find  no  error  In  the  mling  of  tlie 
court  in  this  regard.  The  meaning  of  tlie 
agreement  appears  to  be  clear  and  unambigu- 
ous, namely,  that  out  of  the  proceeds  of  the 
sale  of  the  grain  plaintiff  should  be  entitled 
to  a  sufficient  sum  to  meet  the  expenses  of 
harvesting  the  same.  The  disputed  claim  of 
several  hundred  dollars  was  made  up  of 
many  items,  such  as  the  cost  of  making  re- 
pairs to  machinery  used  in  harvesting  tlie 
crop,  rent  of  live  stock  and  Implements  like- 
wise required  for  such  purpose,  cost  of  labor, 
board  of  men,  all  of  which  the  court  upon 
sufficient  evidence  found  were  proper  charges 
under  the  terms  of  tlie  agreement  Upon  the 
record  we  are  unable  to  perceive  any  reason 
why  plaintiff  was  not  entitled  to  reasonable 
compensation  in  the  way  of  hire  or  rent  for 
the  use  of  mules  owned  by  himself  and  which 
were  worked  in  the  harvest  field. 

[2]  Contracts  are  to  be  interpreted  so  as 
to  give  effect  to  the  mutual  intention  of  the 
parties  (Civ.  Code,  |  1636),  which  intent 
where  the  language  is  clear  and  explicit  and 
does  not  involve  an  absurdity,  is  to  be  ascer- 
tained from  the  language  thereof.  It  is  only 
where  it  is  doubtful,  uncertain,  or  ambiguous 
that  the  circumstances  surrounding  the  mak- 
ing of  the  contract  become  important  in  as- 
certaining the  Intent  of  the  partieai  No  such 
uncertainty  exists  in  this  case. 

As  disclosed  by  the  record,  defendant  ap- 
propriated and  applied  in  payment  of  the 
note  the  sum  of  $585.59  in  excess  of  that  t» 
which  he  was  entitled.  Plaintiff  waa  entitled 
to  judgment  for  such  excess. . 

The  judgment  and  order  appealed  from  axe 
affirmed. 

We  concur:  OONRET,  P.  J.;  JAMES.  J. 


(M  OU.  S15> 

In  re  HORINE.     (No.  9075.) 
(Supreme  Court  of  Oklahoma.    Oct  2,  1917.> 

(Syltabut  by  the  Court.) 

1.  Attornkt  and  Ci-ient  ®=>39— Disbaxmxht 
—Conviction  of  Felony. 

Under  the  first  subdivision  of  section  252, 
Rev.  Laws  OU.  1910,  the  conviction  of  an  at- 
torney at  law  of  a  felony  under  the  statntes  of 
Oklahoma  is  sufficient  cause  for  revocation  of  said 
attorney's  license  to  practice  law  in  this  state. 

2.  Attobnet  and  Client  ®=»53(2)— Disbak- 
MENT— Conviction  of  Felony. 

The  report  of  the  referee  and  the  evidence 
examined,  and  found  to  fully  support  the  find- 
ings of  fact  by  the  referee.  Under  the  facts  so 
found  the  said  respondent.  Earl  R.  Horine, 
should  be  and  is  hereby  disbarred,  and  bis  li- 
cense to  practice  law  in  the  state  of  Oklahoma 
revoked. 

Original  proceedings  by  the  Bar  Commis- 
sion of  the  State  of  Oklahoma  for  the  dis- 
barment of  Earl  R.  Horine.  Respondent  dis- 
barred. 

B.  F.  Lester,  of  Wllburton,  for  relator. 
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RAINEY,  J.  On  the  ZCth  day  of  February, 
1917,  the  state  Bar  Commission  recommend- 
ed that  proceedings  for  disbarment  be  Insti- 
tuted against  Earl  R.  Horlne,  of  Adair  coun- 
ty, Okl..  and  In  pursuance  of  such  recom- 
mendation this  court  entered  an  order  direct- 
ing Hon.  E.  F.  Lester,  of  Wllburton,  Lati- 
mer county,  Okl.,  to  prefer  charges  against 
the  said  Earl  R.  Horlne,  to  file  the  same  In 
the  Supreme  Court,  and  to  notify  the  said  at- 
torney of  his  action  therein;  in  the  manner 
provided  by  law. 

On  the  24th  day  of  April,  1917,  the  peti- 
tion for  disbarment  was  filed  In  this  court, 
wherein  It  was  alleged.  In  substance,  that 
Earl  R.  Horlne  was  duly  admitted  to  the 
practice  of  law  in  the  state  of  Oklahoma,  by 
the  Supreme  Court  thereof,  on  the  16th  day 
of  June,  1911,  and  that  the  license  of  said 
attorney  to  practice  law  was  in  force  and 
effect,  and  that  said  attorney  was  actually 
engaged  in  the  practice  of  law  in  the  state 
of  Oklahoma. 

[1]  As  a  ground  for  disbarment  it  was  al- 
leged In  said  petition  that  an  Indictment  was 
found  against  the  said  Ekirl  R.  Horlne  In  the 
district  court  of  Adair  county,  Okl.,  on  a 
charge  of  embezzlement ;  that  the  respondent 
was  tried  on  said  charge,  resulting  In  a  ver^ 
diet  of  guilty ;  that  upon  this  verdict  the  dis- 
trict court  of  Adair  county  sentenced  the  re- 
Bjwndent  to  be  confined  in  the  state  peniten- 
tiary at  McAlester,  Okl.,  for  a  term  of  five 
years;  and  that  said  judgment  is  in  full 
force  and  effect. 

Hon.  T.  M.  McCombs,  of  Salllsaw,  Okl., 
was  appointed  by  this  court  as  referee,  with 
instructions  to  Investigate  said  charges,  to 
take  evidence  thereon,  and  to  report  his  find- 
ings of  fact  and  conclusions  of  law  to  the  Su- 
preme Court.  This  was  done,  and  on  July 
23,  1917,  the  referee  filed  the  following  re- 
port: 

"Findings  of  Fact  by  Referee. 

"Tour  referee  finds  in  this  case  that  Earl  R. 
Horine  was  duly  admitted  to  the  practice  of  law 
in  the  state  of  Oklahoma  by  the  Supreme  Court 
on  the  16th  day  of  June,  1911,  and  that  said 
Earl  R.  Horine  is  a  regularly  enrolled  attorney 
at  law,  and  as  such  is  offering  to  practice  law  in 
the  state  of  Oklahoma. 

"The  referee  further  finds  that  the  said  Earl 
R.  Horine  was  on  the  30th  day  of  September, 
1913,  indicted  in  the  district  court  of  Adair 
county,  Okl.,  on  a  charge  of  embezzlement,  and 
that  thereafter,  and  on  the  13th  day  of  October, 
1913,  said  Earl  R.  Hopne  was  tried  before  a 
jury  on  said  charge  and  duly  convicted  and  sen- 
tenced to  the  state  penitentiary  for  a  term  of 
five  years. 

"Referee  further  finds  that  the  said  judgment 
and  conviction  is  a  felony  under  the  laws  of  the 
state  of  Oklahoma,  and  is  now  in  full  force  and* 
effect 

"Conclusions  of  Law. 

"Tour  referee  finds  as  a  conclusion  of  law  that 
the  charge  of  embezzlement  als  aforesaid  is  a  fel- 
ony under  the  laws  of  the  state  of  Oklahoma, 
and  that  said  charge  falls  within  section  252  of 
the  Revised  Laws  of  Oklahoma  1910,  and  that 
by  reason  thereof  said  respondent.  Earl  R.  Hor- 


ine, should  be  disbarred  from  the  practice  of  law. 
"Respectfully  submitted, 

"T.  M.  McCombs,  Referee." 

[2]  The  respondent  did  not  appear  at  the 
hearing  before  the  referee,  and  no  exceptions 
have  been  filed  to  the  referee's  report.  We 
have,  however,  examined  the  evidence  adduc- 
ed at  the  hearing  before  the  referee,  and 
there  is  no  question  as  to  the  truth  of  the 
facts  found  by  blm. 

Section  262,  Bev.  Laws  OkL  1910,  pro- 
vides: 

"252.  Cauies  for  Suspension  or  Revocation.— 
The  following  are  sufiicieut  causes  for  suspen- 
sion or  revocation: 

"First.  When  he  has  been  convicted  of  a  fel- 
ony under  the  statutes  of  Oklahoma,  or  a  mis- 
demeanor involving  moral  turpitude,  in  either  of 
which  cases  the  record  of  conviction  is  conclu- 
sive evidence." 

In  this  case  the  record  of  the  conviction  of 
the  respondent  was  proven  at  the  hearing  be- 
fore tlie  referee,  and  it  follows  that  the  re- 
port of  the  referee  should  be  and  is  approved. 

It  is  therefore  ordered  that  the  license- 
heretofore  issued  by  this  court  to  the  said 
Earl  U.  Horlne  be,  and  the  same  Is  hereby, 
revoked,  and  the  said  Eari  R.  Horine  Is  dis- 
barred from  hereafter  practicing  law  in  the 
courts  of  this  state.    All  the  Justices  concur 


(64  Okl.  316> 
In  le  WILLIAMS  et  ah    (No.  9074.) 

(Supreme  Court  of  Oklahoma.     Oct  2,  1917.) 

(Byttahu*  by  the  Court.) 

1.  Attobret  and  Client  9=339— Disbabigent 
— Conviction  of  Mibdekeanob  Involving 
Moral  Tuepitude. 

Under  the  first  subdivision  of  section  252, 
Rev.  Laws  Okl.  1010,  the  conviction  of  an  at- 
torney at  law  of  a  misdemeanor  involving  moral 
turpitude  under  the  statutes  of  Oklahoma  is 
sufficient  cause  for  the  revocation  of  said  at- 
torney's license  to  practice  law  in  this  state^ 

2.  Attobnet  and  Client  9=339— Disbabuent 
— "MoBAL  TuKPrroDE." 

"Moral  turpitude"  is  anything  done  contrary 
to  justice,  honesty,  modesty,  or  good  morals. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Moral 
Turpitude.] 

3.  Attobnet  and  Client  9=»39— Disbabment 
—  Conviction  or  Misdemeanor  Involving 
MoBAi,  Turpitude. 

The  report  of  the  referee  and  the  evidence 
adduced  examined,  and  found  to  fully  support 
the  finding  of  the  referee  that  the  respondents 
have  been  convicted  of  a  misdemeanor  involv- 
ing moral  turpitude.  Under  the  facts  so  found 
the  respondents,  Linus  A.  Williams  and  W.  A. 
Corley,  should  be,  and  are  hereby,  disbarred,  and 
their  licenses  to  practice  law  in  the  state  of 
Oklahoma  are  revoked. 

Original  proceedings  by  the  Bar  Commis- 
sion of  the  State  of  Oklahoma,  for  the  dis- 
barment of  Linus  A.  Williams  and  W.  A.  Cor- 
ley.   Respondents  disbarred. 

E.  F.  Lester,  of  Wllburton,  for  relator.  A. 
A.  O'Malley,  of  Wllburton,  and  L.  C.  McNabb, 
of  Salllsaw,  for  respondents. 


9-s'For  other  cases  see  same  topic  and  KSY-NUMBBR  In  all  Kejr-tlumbered  OigesU  and  Indexe* 
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RAINEY,  J.  In  pursuance  of  the  recom- 
mendations of  the  State  Bar  Commission,  this 
court,  on  the  28th  day  of  February,  1917,  di- 
rected Hon.  E.  F.  Lester,  of  Wllburton,  Okl., 
a  member  of  the  Bar  Commission  of  this 
state,  to  prefer  charges  for  disbarment 
against  the  respondents,  Linus  A.  WllIiamB 
and  W.  A.  Corley,  and  to  notify  said  respond- 
ents of  the  filing  of  said  charges.  In  the  man- 
ner provided  by  law.  The  charges  were  filed 
on  April  24,  1917,  and  the  Hon.  T.  M.  Mc- 
Combs  was  by  this  court  appointed  referee  to 
examine  into  the  charges,  and  to  report  his 
findings  of  fact  and  conclusions  of  law.  In 
the  petition  for  disbarment  the  following  al- 
legations are  made: 

"That*  thereupon  said  E.  F.  Lester  states  and 
alleges:  That  heretofore,  to  wit:  W.  A.  Cor- 
ley was  duly  admittpd  to  the  practice  of  the 
law  in  the  state  of  Oklahoma,  by  the  Supreme 
Court  thereof  on  the  20th  day  of  February,  A. 
D.  1908:  and  that  said  admission  and  license 
thereof  ia  now  in  due  force,  and  that  said  VV.  A. 
Corley  is  a  regularly  enrolled  attoi-ney  at  law,' 
and  as  such  is  now  offering  to  practice,  and  is 
actually  engaged  in  the  practice  of,  law  in  the 
state  of  Oklahoma ;  and  that  Linus  A.  Wil- 
liams was  duly  admitted  to  the  practice  of  the 
law  in  the  state  of  Oklahoma  by  the  Supreme 
Court  thereof  on  the  20th  day  of  May,  1908; 
and  that  said  license  of  admission  is  now  in 
force,  and  that  said  Linus  A.  Williams  is  a  reg- 
ularly enrolled  attorney  at  law,  and  as  such 
is  now  offering  to  engage  in  the  practice  of  law, 
and  is  engaging  in  the  practice  of  law  in  the 
state  of  Oklahoma  ;  and  thtit  each  of  the  said 
defendants  reside  and  are  now  to  b«  found  at 
Dewar,  Okmulgee  county,  Okl. 

"Said  E.  F.  lyester  furtlicr  complaining  of  the 
said  Linus  A.  Williams  and  W.  A.  Corley  that 
heretofore,  to  wit,  on  or  about  the  4tb  day  of 
April.  A.  D.  1013,  said  W.  A.  Corley  and  Linus 
A.  Williams  were  by  the  grand  jury  of  Adair 
county,  Okl.,  indicted  on  charge  of  conspiracy, 
that  said  indictment  was  duly  filed  in  the  dis- 
trict court  of  said  Adair  county,  OkL,  on  the 
said  4th  day  of  April,  1913,  and  filed  by  the 
clerk  of  said  county,  that  a  copy  of  the  said 
indictment  is  made  a  part  of  this  petition,  mark- 
ed 'Exhibit  A'  and  filed  herein,  and  that  said 
cause  was  transferred  to  the  county  court  of 
Adair  county,  Okl.;  that  a  trial  was  had  in 
said  county  court  of  Adair  county,  OkL,  on 
said  charge,  to  which  the  s.iid  defendants  Linus 
A.  Williams  and  W.  A.  Corley  entered  a  plea 
of  not  guilty ;  that  thereupon  a  jury  was  im- 
paneled, and  on  the  18th  day  of  July,  1013,  the 
jury  returned  into  court  its  verdict  of  guilty, 
and  assessing  a  fine  of  $50  each ;  that  a  true 
and  exact  and  correct  copy  of  the  said  verdict 
is  herewith  filed,  made  a  part  of  this  petition, 
and  marked  'Exhibit  B' ;  that  tbereattet  the 
judgment  of  the  court  was  duly  entered  on  the 
journals  of  the  said  court ;  that  a  copy  of  said 
judgment  ia  herewith  filed,  marked  'Exhiint 
C  and  made  a  part  of  this  petition,  and  this 
said  judgment  is  still  in  effect." 

To  the  charges  respondents  filed  an  an- 
swer, in  which  they  admitted  that  they  bad 
been  indicted  for  criminal  conspiracy,  and 
that  they  had  been  duly  tried  and  convicted 
of  a  misdemeanor,  and  sentenced  to  pay  a 
fine  of  $50  each;  but  they  denied  that  any 
crime  or  ofTense  was  committed,  and  alleged 
that  if  any  such  crime  or  offense  was  com- 
mitted, it  was  not  of  such  gravity  as  to  In- 
volve the  element  of  moral  turpitude  sutti- 
leat  to  warrant  the  disbarment  of  an  attor- 


ney under  the  laws  of  the  state  of  Oklahoma. 
In  said  answer  it  was  further  alleged  that 
the  conviction  of  said  respondents  was  pro- 
cured unfairly,  irregularly,  illegally,  and  con- 
trary to  law,  and  that  the  court,  in  the  trial 
of  said  cause,  committed  errors  highly  preju- 
dicial to  the  substantial  rights  of  the  re- 
spondents, and  that  by  reason  thereof  the  re- 
spondents did  not  have  a  fair  and  impartial 
trial  such  as  is  guaranteed  by  the  Constitu- 
tion and  laws  of  the  land.  The  answer  stat- 
ed at  some  length  the  circumstances  under 
which  the  defendants  claimed  the  indictment 
against  them  and  tlieir  conviction  of  the  of- 
fense were  procured.  The  matter  came  on 
for  hearing  before  the  referee  at  Henryetta, 
Okl.,  on  June  12,  1917,  at  which  hearing  the 
respondents  were  represented  by  their  respec- 
tive attorneys,  and  the  respondent  W.  A. 
Corley  appeared  in  person,  but  the  respond- 
ent Linus  A.  Williams  did.  not  appear.  At 
the  hearing  a  demurrer  was  interposed  to  the 
answer  of  the  defendants,  and  in  sustaining 
the  same  the  referee  said: 

"The  respondents,  Corley  and  Williams,  admit 
this  conviction  in  their  answer,  but  they  deny 
as  a  matter  of  fact  that  any  crime  was  commit- 
ted. They  also  deny  that  the  offense  of  crim- 
inal conspiracy  involves  a  question  of  moral  tur- 
f>itude.  I  think  that  is  a  pure  question  of 
aw.  I  don't  think  there  is  any  question  but 
that  a  conviction  for  the  offense  of  criminal  con- 
spiracy does  involve  moral  turpitude.  I  don't 
believe  that  at  this  time  it  would  be  my  duty — 
I  don't  believe  I  would  have  the  right  to  go  into 
the  regularity  of  those  proceedings  by  which 
this  conviction  was  had.  I  don't  believe  that 
any  referee  or  any  court  would  have  the 
right  to  inquire  into  the  verdict  of  that  jury 
and  the  judgment  of  the  court,  after  that  judg- 
ment has  become  final.  *  *  *  The  statute 
provides  that  the  record  of  this  conviction  shall 
be  conclusive  evidence.  •  •  •  For  that  rea- 
son I  don't  believe  the  answer,  as  far  as  that 
proposition  is  concerned,  states  a  defense." 

Exceptions  were  taken  to  the  ruling  of  the 
referee  in  sustaining  the  demurrer  to  the  an- 
swer. Later  these  exceptions  were  with- 
drawn as  to  the  respondent  Corley,  and  the 
referee  permitted  evidence  to  be  offered  upon 
the  request  of  the  attorney  for  the  respond- 
ent Corley,  for  the  puriwse  of  showing  that 
the  said  W.  A.  Corley  had  a  good  reputation 
at  Dewar,  Okl.,  where  lie  had  resided  for  the 
last  two  years.  This  testimony  was  intro- 
duced over  the  objection  .of  the  relator.  At 
the  conclusion  of  the  hearing  the. referee  took 
the  matter  under  advisement,  and  on  July 
13,  1917,  filed  in  this  court  his  report,  which 
is  as  follows: 

"Findings  of  Fact  by  Referee. 

.  "The  referee  appointed  in  this  case  finds  that 
W.  A.  Corley  was  duly  admitted  to  the  prac- 
tice of  law  in  the  state  of  Oklahoma,  by  the  Su- 
preme Court  thereof  on  the  20th  day  of  Febru- 
ary, A.  D.  1908,  and  finds  further  that  linus  A. 
Williams  was  duly  admitted  to  the  practice  of 
law  in  the  state  of  Oklahoma,  by  the  Supreme 
Court  on  the  20th  day  of  May,  A  D.  190& 
"That  the  referee_  further  finds  that  both  of  said 
licenses  of  admission  and  to  practice  are  in 
full  force  and  effect,  and  that  said  W.  A.  Corley 
and  Linus  A.  Williams  are  now  actuallr  engas- 
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•d  in  the  practice  of  law  in  the  state  of  OUa- 
Doma. 

"The  referee  further  finds  that  on  the  4th 
day  of  April  A.  D.  1813,  the  said  W.  A.  Corley 
and  Linus  A.  Williams  were  by  the  grand  jury 
of  Adair  county,  Okl.,  indicted  on  a  charge  of 
criminal  conspiracy,  and  tliat  thereafter  a  trial 
was  had  in  the  county  court  of  Adair  county, 
on  said  charge,  and  that  the  respondents  'here- 
in, W.  A.  Corley  and  Linus  A.  Williams,  were 
found  guilty  of  criminal  conspiracy,  and  that  a 
fine  of  150  each  was  assessed  against  them. 

"The  referee  further  finds  that  the  said 
convictions  and  judgments  of  said  court  were 
doly  entered  on  the  journal  of  the  court,  and 
are  valid  and  subsisting  judgments  against 
them. 

"The  referee  farther  finds  that  the  said  jadg- 
ments  and  convictions  are  a  misdemeanor  under 
the  state  of  Olclahoma,  and  that  the  said  charges 
for  which  said  respondents  were  Convicted  in- 
volve the  question  of  moral  turpitude. 

"The  referee  further  finds  that  the  defendant 
W.  A.  Corley  bears  the  respect  and  the  confi- 
dence of  the  bar  of  Dewar,  Okl.,  the  place  where 
he  has  made  his  home  for  the  past  two  years, 
and  your  referee  further  finds,  under  the  proof 
and  from  his  investigations  herein,  that  the 
said  W.  A.  Corley  has  the  good  will  of  the 
majority  of  the  citizenship  of  Adair  county,  Okl. 

"Conclusions  of  Law. 

"The  referee  finds  as  a  conclusion  herein  that 
the  chanre  of  criminal  conspiracy  as  aforesaid 
is  a  misdemeanor  under  the  laws  of  the  state  of 
Oklahoma,  involving  moral  turpitude,  that  said 
respondents  were  duly  and  legally  convicted  of 
said  charge,  and  snid  conviction  falls  within 
section  252  of  the  Revised  Laws  of  Oklahoma 
of  1910,  and  that  by  reason  thereof  said  re- 
spondents, W.  A.  Corley  and  Linus  A.  Wil- 
liams, should  be  disbarred  or  suspended,  as  the 
court  may  deem  fit  and  proper,  from  the  prac- 
tice of  law  in  this  state. 

"Respectfully    tsubmitted, 

"T.  M.  McCombs,  Referee." 

[1]  To  this  report  of  the  referee  no  ex- 
ceptions have  been  filed  by  either  of  the  re- 
spondents. Notwithstanding  this  fact,  we 
have  read  and  carefully  considered  all  the 
evidence  in  the  record,  and  are  of  the  opin- 
ion that  the  finding  by  the  referee  that  the 
respondents  were  indicted  and  found  guilty 
of  the  offense  of  criminal  conspiracy  Is  con- 
clusively shown  by  the  record.  This  then 
leaves  only  one  question  for  consideration: 
Is  the  offense  of  which  the  respondents  were 
convicted  a  misdemeanor  involving  moral  tur- 
pitude? The  charging  part  of  the  ludlctiuont 
on  which  the  respondents  were  convicted  is 
as  follows: 

"That  in  said  Adair  county,  on  or  about  the 

day  of  October,  1911,  and  prior  to  the 

finding  of  this  indictment,  the  defendants,  W. 
A.  Corley,  P.  A.  Blanck,  Linus  A.  Williams,  and 
R.  R.  McCloud,  did  commit  the  crime  of  con- 
spiracy in  the  manner  and  form  as  follows,  to 

wit:   That  on  the  day  of  ,  1910,  the 

defendants  W.  A.  Corley  and  Linus  A.  Wil- 
liams were  law  partners  practicing  law  at  Stil- 
well,  Adair  county,  Okl.,  and  had  and  control- 
led an  extensive  probate  practice  in  the  county 
court  of  Adair  county,  Okl.,  and  on  said  date 
and  prior  tlicreto  and  afterwards  boarded  and 
lodged  at  the  residence  of  defendant  F.  A. 
Blanck,  with  whdm  on  said  dates  they  were  on 
very  close  and  Intimate  relations.  That  in  tlie 
fall  of  1910,  the  defendant  W.  A.  Corley  was 
elected  to  the  ofliee  of  county  judge  of  Adair 
county,  Okl.,  and  the  defendants  R.  R.  McCloud, 
Linus  A.  Williams,  and  F.  A.  Blanck  manifest- 


ed great  interest  in  the  election  of  the  defendant 
W.  A.  Corley,  and  that  after  the  election  of  the 
said  W.  A.  Corley,  he  and  r'p  defendants  R. 
R.  McCloud,  Linus  A.  Wilimms,  and  F.  A. 
Blanck  willfully,  intentionally,  unlawfully,  and 
corruptly  entered  into  an  agreement,  under- 
standing, and  conspiracy,  the  purpose  and  ob- 
ject of  which  was  to  unlawfully  and  corruptly 
control  and  manage  the  probate  practice  or  a 
greater  part  thereof,  to  be  transacted  in  the  pro- 
bate court  of  said  Adair  county,  of  which  the 
defendant  W.  A.  Corley  was  the  then  duly  quali- 
fied and  acting  jadge,  and  in  furtherance  of 
said  conspiracy  and  to  carry  out  the  said  agree- 
ment and  understanding  as  aforesaid,  the  de- 
fendant F.  A.  Blanck  was  appointed  guardian 
of  a  great  number  of  the  estates  probated  and 
to  be  probated  in  said  county  by  the  defendant 
W.  A.  Corley,  in  which  there  were  large  sums  of 
monev  involved  and  particularly  the  estates  of 
full-blood  Indians,  and  among  .them  the  follow- 
ing: 

P.  A.  Blaaek,  Gdn.  Charlotte  Adams  et  al...No.  t» 

P.  A.  Blanck,  Odn.  John  Adams "  MO 

P.  A.  Blanck,  Odn.  Charlotte  Adams  et  al...  "  62t 

F.  A.  Blanck,  Gdn.  Sam   Cochran  "  130 

P.  A.  Blanck,  Odn.  Elk  Chicken  "  1016 

P.  A.  Bladek.  Odn.  Bmma  Olass  et  al "  936 

P.  A.  Blanck.  Odn.  Thomas   Klllah-nlge  ....  "  952 

P.  A.  Blanck.  Odn.  Sa-U-ka  Mink "  BS3 

P.  A.  Blanck,  Gdn.  Lizzie   Battler  "  935 

P.  A.  Blanck,  Odn.  Lizzie  Sawney  "  658 

P.  A.  Blanck,  Odn.  Wm.  Spaniard  "  37 

P.  A.  Blanck,  Odn.  Charlie  Sanders  "  909 

P.  A.  Blanck,  Gdn.  Tobe  Still   "  MS 

F.  A.  Blanck,  Gdn.  Chadock  Taylor  "  1130 

F.  A.  Blanck.  Odn.  John   Rosa   Vann "  1057 

P.  A.  Blanck,  Odn.  Lucy  Youngwolf "  Iffl 

P.  A.  Blanck.  Odn.  Huckleberry  Shell  et  al.  "  941 

"And  that  the  defendant  Linus  A.  Williams 
was  acting  as  attorney  in  said  probate  matters 
by  appointment  of  the  defendant  F.  A.  Blanck, 
guardian  as  aforesaid. 

"The  appointment  by  the  defendant  W.  A. 
Corley  of  the  defendant  F.  A.  Blanck  as  the 
guardian  in  the  cases  as  aforesaid  and  the  ap- 
pointments of  the  defendant  Linus  A.  Williams 
to  act  as  an  attorney  in  the  aforesaid  cases  by 
the  defendant  F.  A.  Blanck  was  done  in  further- 
ance of  the  said  agreement,  understanding,  and 
conspiracy  as  aforesaid,  for  the  purpose  of  af- 
fording the  defendants  W.  A.  Corley,  P.  A. 
Blanck,  and  Linus  A.  Williams  the  opportunity 
to  prey  upon,  dissipate,  and  approprinte  the 
funds  of  said  estates  to  their  use  and  benefit. 

"And  as  a  part  oil  their  system  and  in  pur- 
suance of  their  common  understanding,  the  de- 
fendnnta  W.  A._  Corley,  F.  A.  Blanck,  Linus 
A.  Williams,  acting  together  and  in  conjunction 
with  defendant  R.  R.  McCloud,  on  or  about  the 

day  of  October,  1911,  carrying  out  their 

understanding  as  aforesaid,  and  In  order  to 
get  under  their  control  and  in  their  possession 
a  large  sum  of  money  belonging  to  the  estate  of 
Sallie  Mink,  deceased,  caused  the  administrator 
of  the  estate,  T.  E.  Wyly,  of  the  said  Sallie 
Mink,  to  be  removed  and  the  said  R.  R.  McCloud 
to  be  appointed  in  his  stead,  to  the  end  and  for 
the  purpose  of  getting  possession  and  control 
of  said  estate,  for  the  purpose  of  appropriating 
the  same  to  the  use  and  benefit  of  the  defend- 
ants, and  in  pursuance  of  snid  conspiracy  the 
defendants  did,  on  or  about  the  5th  day  of  June, 
1912,  get  possession  of  the  money  belonging  to 
snid  eiitate,  and  on  or  about  the  said  date  did 
dissipate  and  appropriate  said  money  as  fol- 
lows, to  wit: 

To  the  said  R.  R.  McCloud |  SS2  00 

To  the  defendant  Linus  A.  Williams |   720  IIO 

To  the  defendant  P.  A.  Blanck 12,754  00 

"So  the  grnnd  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  find  and  present  as  aforesaid 
thHt  the  defendants  W.  A.  Corley.  K.  K.  Mc- 
Cloud, Linus  A.  Williams,  and  F.  A.  Itlanck  did 
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commit  the  crime  of  conspiracy  in  the  manner 
and  form  as  aforesaid,  contrary  to  tiie  statutes 
in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state." 

BouTler,  in  his  Law  Dictionary,  defines 
turpitude  as  follows: 

"Everything  done  contrary  to  justice,  honesty, 
modesty,  or  good  morals  is  said  to  be  done  with 
turpitude." 

[2]  Moral  tnrpitwle  is  an  act  of  baseness, 
Tileness,  or  depravity  In  the  private  and  so- 
cial duties  which  a  man  owes  to  his  fellow 
men  or  to  society  in  general,  contrary  to  the 
accepted  and  customary  rule  of  right  and 
duty  betwe«i  man  and  man.  In  re  Henry, 
15  Idaho,  755,  99  Pac.  1054,  21  L.  K.  A.  (N.  S.) 
207. 

It  has  been  said  that  the  word  "moral" 
does  not  seem  to  add  anything  to  the  mean- 
ing of  the  term,  other  than  that  emphasis 
which  often  results  from  tautological  expres- 
sion. 

[8]  The  criminal  conspiracy  of  which  the 
defendants  were  convicted  certainly  Involves 
moral  turpitude.  The  acts  of  the  respondents 
in  con£^lrlng  together  to  prey  upon,  dissipate, 
and  appropriate  the  funds  of  estates  of  mi- 
nors and  of  incompetent  full-blood  Indians 
shocks  the  conscience.  It  is  repellant  to 
every  sense  of  right  and  Justice.  The  offense 
is*  all  the  more  reprehensible  when  we  con- 
sider the  position  of  the  respondents  and  that 
their  acts  are  calculated  to  bring  an  honorable 
profession  into  disrepute.  The  true  lawyer 
has  ever  been  the  cbamirion  of  the  weak  and 
the  oppressed,  and  we  have  no  sympathy 
whatever  for  those  whose  conduct  often  cre- 
ates an  unjust  prejudice  against  worthy 
members  of  the  profession. 

Let  an  order  be  entered  disbarring  the  said 
Linus  A.  Williams  and  W.  A.  Corley,  and  re- 
voking the  licenses  to  practice  law  hereto- 
fore Issued  to  them.    All  the  Justices  concur. 


<66  Okl.  116) 

HAMNON  r.  FINK  et  al.    (No.  6843.) 
(Supreme  Coart  of  Oklahoma.     Oct  2,  1917.) 

(Bt/tlaliut  by  the  Court.) 

BtLLa  AND  Notes  *=>92(4)— Defenses— Ihad- 
EQtTACT  OF  Consideration. 
In  an  action  on  a  promissory  note  given  for 
the  purchase  price  of  merchandise,  where  the 
promisor  receives  all  he  contracted  for.  mere 
madequacy  of  consideration,  in  the  absence  of 
fraud,  unless  such  inadequacy  is  sufficient  to 
shock  the  conscience  and  in  itself  constitute  a 
badge  of  fraud,  is  not  available  as  a  defense  on 
the  ground  of  failure  of  consideration. 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Sogers  County; 
T.  L.  Brown,  Judge 

Action  by  B.  F.  Hannon  against  L.  A.  Fink 
and  Mrs.  E.  T.  O'Mears.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 


A,  Nicodemus,  of  C!oIUnaville,  for  plalntifl 
In  error.  Jno.  M.  Goldesberiy  and  Mack  R. 
Shanks,  both  of  CoUlnsrille,  for  defendants 
in  error. 

BLEAKMORE,  C.  This  action  was  com- 
menced in  the  district  court  of  Roser  county 
by  R  F.  Hannon  against  L.  A.  Fink  and  Mrs. 
B.  T.  O'Mears,  seeking  recovery  of  $667.08, 
with  Interest  and  attorney  fees,  on  a  promis- 
sory note  executed  and  delivered  by  them  to 
plaintitr  in  the  sum  of  $850.  Defendants  an- 
swered, in  the  first  paragraidi  thereof  admit- 
ting the  execution  of  the  note,  In  the  second 
paragraph  thereof  alleging: 

"Defendants.^  further  answering,  allege  truth 
to  be  that  said  note  was  given  and  executed 
as  a  part  of  the  purchase  price  of  one  certain 
stock  of  merchandise,  and  that  defendants  paid 
plaintiff  at  the  time  of  the  execution  of  said 
note  the  sum  of  $250,  to  apply  on  purchase  price 
of  said  merchandise,  and  that  since  the  execu- 
tion of  said  note  they  have  paid  to  plaintiff 
the  sum  of  $200.  making  a  total  amount  paid  to 
plaintiff  by  defendants  in  the  sum  of  $450, 
which  amount  was  the  full  value  of  said  mer- 
chandise bought  and  purchased  by  defendants 
from  plaintiff,  and  that  tlie  remainder  of  said 
note,  m  the  sum  of  $667.08,  is  void  for  want  of 
consideration;  that  dpfendants  never  at  the  time 
received  any  consideration  for  said  amount  due 
on  said  note,  and  that  this  fact  was  well  known 
to  the  plaintiff  at  the  time  of  the  execution  of 
said  note  by  defendants,  but  was  unknown  to 
these  defendants  at  the  time  said  note  was  exe- 
cuted, and  was  unknown  to  them  until  the  said 
stock  of  merchandise  was  invoiced  and  turned 
over  to  defendants;  that  plaintiff  had  notice  of 
the  fact  that  said  merchandise  was  not  in  value 
to  the  amount  of  said  note  at  the  time  said  mer- 
chandise was  turned  over  to  defendants  by  plain- 
tiff and  prior  to  the  inception  of  this  action" 

— and  in  the  third  paragraph  setting  forth 
that,  COTitemporaneonsly  with  the  execntioo 
of  said  note,  a  written  contract  for  the  sale 
of  the  stock  of  merchandise  by  plaintiff  was 
entered  into,  "in  which  contract  it  was 
agreed  by  and  between  parties  to  this  action 
that  said  defendants  should  pay  said  note 
at  any  time  they  so  desired,  providing  the 
said  stock  of  merchandise  amonnted  in  value 
to  the  amount  of  said  note."  Demurrer  to 
the  second  and  third  paragraphs  of  the  an- 
swer was  overruled.  In  reply  plaintUfs  set 
forth  a  contract  for  the  sale  of  the  goods, 
which  Is  as  follows: 

"This  contract  made  and  entered  into  this 
11th  day  of  May,  1912,  by  and  between  B.  F. 
Hannon,  of  Tulsa,  Okl.,  party  of  the  first  part, 
and  L.  A.  Fink,  of  Collmsville,  OkL,  party  of 
the  second  part,  witnesseth:  Whereas,  the  party 
of  the  second  part  is  desirous  of  purchasing  from 
the  party  of  the  first  part  the  following  described 
property:  The  stock  of  books,  stationery,  office 
supplies,  cigars,  tobacco,  newspapers,  maga- 
sines,  holiday  goods  and  all  other  goods  in  stwe 
now  conducted  by  party  of  the  first  part  in  Col- 
linsville,  Okl.;   and, 

"Whereas,  the  party  of  the  second  part  desires 
to  pay  for  said  property  in  installments  as  here- 
inafter indicated;   and 

"Whereas,  the  title  to  said  property  is  to  re- 
main in  the  party  of  the  first  part  until  the  full 
amount  of  the  purchase  price  has  been  paid: 

"Now,  therefore,  the  party  of  the  second  part 
agrees  to  pay  for  the  said  property  the  sum  of 
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two  handred  and  fifty  dollars  in  cash,  the  re- 
ceipt of  which  is  hereby  acknowledged  by  party 
of  the  first  part. 

"The  party  of  the  second  part  agrees  to  give 
his  note  for  eight  hundred  fifty  dollars,  due  one 
day  from  date,  for  bsJance  of  die  purchase  price. 

"It  is  understood  tliat  the  party  of  the  first 
part  is  to  leave  the  said  note  with  the  Farm- 
ers' &  Merchants'  Bank  of  Collinsville,  Okl., 
for  collection,  and  the  party  of  the  second  part 
agrees  to  pay  same  off  just  as  fast  as  possible, 
the  payments  to  be  credited  on  the  back  of  the 
note,  and  the  money  to  be  remitted  to  the  party 
of  the  first  part  by  the  said  bank." 

Upon  trial,  over  the  objection  of  plaintiff, 
evidence  of  the  market  value  of  the  stock 
of  goods,  for  the  major  portion  of  the  pur- 
chase price  of  which  the  note  In  question 
was  given,  was  submitted  to  the  Jury.  There 
was  judgment  for  plaintiff  in  the  sum  of  f50, 
from  which  he  has  appealed,  assigning  as 
error  the  overruling  of  the  demurrer  to  the 
second  and  third  paragraphs  of  the  answer, 
that  the  verdict  Is  not  sustained  by  the  evi- 
dence and  Is  contrary  to  law,  and  the  over- 
ruling of  the  motion  for  new  trial. 

It  clearly  appears  that  defendants,  con- 
templatlng  the  purchase  thereof,  being  af- 
forded full  opportunity  so  to  do,  examined 
the  stock  of  goods  for  the  purpose  of  deter- 
mining whether  such  venture  would  probably 
be  profitable,  and,  relying  on  their  own  judg- 
ment as  to  the  value,  with  no  warranty  or 
fraudulent  inducement  on  the  part  of  plain- 
tiff, bought  the  same  in  bulk.  They  did  not 
thereafter  offer  to  rescind,  but,  on  the  con- 
trary, retained  possession,  conducted  the 
business  without  disclosing  to  plaintiff  any 
dissatisfaction  with  the  bargain,  made  partial 
payment  of  the  note,  and  ultimately  dis- 
posed of  the  stock  of  goods.  There  is  neither 
allegation  nor  proof  that  they  failed  to  re- 
ceive, either  In  quantity  or  quality,  all  the 
goods  the  contract  called  for;  but,  to  evade 
payment  when  sued  upon  the  note,  theiy 
merely  urged  that  the  property  was  not 
equal  In  value  to  the  price  they  promised  to 
pay  therefor,  their  estimate  of  its  worth  hav- 
ing proved  inaccurate,  and  their  expectation 
of  profit  not  being  realized. 

In  Eyre  v.  Potter,  15  How.  59,  14  L.  Ed. 
602,  it  is  said  by  the  federal  Supreme  Ck)urt: 

"The  parties,  if  competent  to  contract  and 
willing  to  contract,  were  the  only  proper  judges 
of  the  motive  or  consideration  operating  upon 
them;  and  it  would  be  productive  of  the  worst 
consequences  if,  under  pretexts,  however  spe- 
cious, interests  or  dispositions  subsequently  aris- 
ing could  be  made  to  bear  upon  acts  deliberately 
performed,  and  which  had  become  the  foundation 
of  important  rights  in  others.  Mere  inadequacy 
of  price,,  or  any  other  inequality  in  a  bargain, 
we  are  told,  is  not  to  be  understood  as  constitut- 
ing per  se  a  ground  to  avoid  a  bargain  in  eq- 
uity, for  courts  of  equity,  as  well  as  courts  of 
law,  act  upon  the  ground  that  every  person  who 
is  not,  from  his  peculiar  condition  or  circum- 
stances, under  disability,  is  entitled  to  dispose  of 
his  property  in  such  manner  and  upon  such 
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terms  as  he  chooses;  and  whether  his  bargains 
are  wise  and  discreet  or  otherwise,  or  profitable 
or  unprofitable,  are  considerations  not  for  courts 
of  justice,  but  for  the  party  himself  to  deliber- 
ate upon,     •    •    • 

"Again,  it  is  ruled  that  inadequacy  of  con- 
sideration is  not  of  itself  a  distinct  principle  of 
equity.  The  common  law  knows  no  such  princi- 
ple. Tie  consideration,  be  it  more  or  less,  sup- 
ports the  contract.  Common  sense  luiows  no 
such  principle.  The  value  of  a  thing  is  what  it 
will  produce,  and  it  admits  of  no  precise  stand- 
ard. One  man,  in  the  disposal  of  his  property, 
may  sell  it  for  less  than  another  would.  If 
courts  of  equity  were  to  unravel  all  these  trans- 
actions,, they  would  throw  everything  into  con- 
fusion, and  set  afioat  the  contracts  of  mankind. 
Such  a  consequence  would  of  itself  be  sufficient 
to  show  the  injustice  and  impracticability  of 
adopting  the  doctrine,  that  mere  inadequacy  of 
consideration  should  form  a  distinct  ground  for 
relief." 

The  evidence  adduced  relative  to  the  mar- 
ket value  of  the  property  could  only  tend  to 
show  Inadequacy  of  consideration,  which,  un- 
less so  gross  as  to  amount  to  fraud,  or  shock 
the  conscience,  is  la  itself  insufficient  to 
avoid  a  bargain. 

In  Guss  et  al.  r.  Nelson,  14  Okl.  296,  78 
Paa  170,  It  Is  said: 

"In  order  to  entitle  one  to  defend  against  a 
contract  on  the  ground  of  a  failure  of  considera- 
tion, the  evidence  must  show  something  more 
than  inadequacy  of  consideration." 

See,  also,  Lewis  v.  Allen,  42  Okl.  684,  142 
Pac.  384 ;   Barker  v.  Wiseman,  151  Pac.  1047. 

In  Jones  r.  Degge,  84  Va.  985,  6  S.  &  799, 
it  Is  held: 

"Equity  will  not  relieve  the  makers  of  a  note 
given  for  the  purchase  money  of  a  newspaper 
tor  mere  inadequacy  of  consideration,  unless  the 
inadequacy  is  such  as  to  shock  the  conscience, 
and  of  itself  amount  to  fraud." 

See  Townsend  v.  Board  of  Water  Ck>mmls- 
sloners,  63  111.  26,  14  Am.  Rep.  109. 

"The  rule  is  almost  elementary  that,  where 
the  promisor  gets  all  that  he  contracts  for,  he 
cannot  be  heard  to  complain  that  the  considera- 
tion was  not  valuable."    6  Enc.  of  L.  780. 

"Mere  inadequacy  of  consideration,  without 
fraud,  is  no  defense,  unless  the  inadequacy  is  so 
great  as  to  be  of  itself  a  badge  of  fraud."  Sei- 
over  on  Negotiable  Instruments  (2d  Ed.)  {  64. 

The  second  paragraph  of  the  answer  fail- 
ed to  state  facts  sufficient  to  constitute  a 
defense  on  the  ground  of  partial  failure  of 
consideration,  and  therefore  the  demurrer 
thereto  was  erroneously  overruled. 

Under  the  pleadings  It  was  also  error  to 
admit  evidence  of  the  market  value  of  the 
stock  of  goods.  Tb6  verdict  was  not  sustain- 
ed by  competent  evidence^  and  is  contrary  to 
law;  and,  these  matters  having  been  prop- 
erly brought  to  the  attention  of  the  court  be- 
low, a  new  trial  should  have  been  {^ranted. 

It  follows  that  the  judgment  of  the  trial 
court  should  be  reversed,  and  the  cause  re- 
manded. 

PER  CURIAM.   Adopted  in  whole. 
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(14  Okl.  Cr.  1Z5) 

8MALLWOOD  t.  STATE.    (No.  A-2e64.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct. 

20,  1917.) 

fSvtlabut  hv  the  Court.) 

1.  Gbiiiinal'  Law   4=3520(5)   —  Bvioxnob— 

CONnSBSION. 

A  county  attorney  has  no  authority  to  dis- 
continue a  prosecution  except  by  permission  of 
the  court,  and  when  an  agreement  is  made  be- 
tween counsel  for  the  accused  and  the  county 
attorney  contingent  upon  the  accused  returning 
property  stolen  in  a  robbery,  and  to  dismiss 
the  prosecution  in  case  the  injured  party,  who 
is  a  nonresident,  fails  to  return  to  testify  at 
the  examining  trial,  and  thereafter  the  accused 
returns  the  stolen  property  _  and  makes  state- 
ments to  the  officers  concerning  the  commission 
of  the  crime,  the  judgment  will  not  be  reversed 
on  the  ground  that  the  admissions  were  im- 
properly introduced,  when  It  clearly  appears 
that  the  county  attorney  lived  up  to  his  agree- 
ment in  every  respect,  and  that  the  guilt  of  the 
accused   is  conclusively   established. 

2.  Criminal  Law  «=5»547(4)— Tebtimont  or 
Absent  WrrNBSS— Aduibsior. 

A  transcript  of  the  testimony  of  a  witness 
taken  at  the  examining  trial  properly  authenti- 
cated and  preserved,  as  the  law  requires,  is  en- 
titled to  be  admitted  in  evidence,  when  it  is 
established  that  such  witness  is  beyond  the  ju- 
risdiction of  the  court,  and  cannot  be  secured 
at  the  trial  of  the  cause. 

Appeal  from  IMatrlct  0>urt,  Carter 
County;   W.  F.  Freeman,  Judge. 

L.  P.  Smallwood  was  convicted  of  robbery, 
and  be  appeals.     Affirmed. 

Jas.  H.  Mathers,  of  Ardmore,  for  plaintiff 
in  error.  B.  McMillan,  Asst  Atty.  Gen.,  for 
the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
L,  P.  Smallwood,  was  convicted  In  the  dis- 
trict conrt  of  Carter  county  on  a  charge  of 
robbery,  and  his  punishment  fixed  at  Im- 
prisonment in  the  state  penitentiary  for  a 
term  of  five  years. 

The  information  charges  the  plaintiff  in 
error,  Smallwood,  Jointly  with  Aneta  Jones, 
W.  F.  Eisner,  and  Mable  Weeks,  with  the 
robbery  of  J.  E.  Stewart,  in  the  city  of  Ard- 
more, on  the  night  of  March  10,  1915.  One 
hundred  and  ninety  dollars  In  currpncy,  a 
small  amount  of  silver,  a  1%  karat  diamond, 
and  an  automatic  pistol  were  taken  from 
Stewart  A  confession  was  later  made  by 
Smallwood  and  some  of  the  others  jointly 
charged,  and  the  property  recovered.  The 
property  was  found  at  places  where  Small- 
wood,  In  bis  confession,  had  told  the  officers 
it  was  located,  and  the  principal  portion  of 
It  found  secreted  about  a  building  upon 
which  Smallwood  was  working  at  the  time. 
It  appears  that  he  accompanied  the"  olbcera 
in  person  to  recover  a  part  of  the  property. 
There  Is  no  question  about  his  guilt  The 
record  will  be  reviewed,  therefore,  for  the 
sole  purpose  of  determining  whether  or  not 
there  is  prejudicial  error  of  law  In  the  pro- 
ceedings. 


(11  The  first  proposition  urged  In  (be  brief 
is  based  upon  the  contention  that  the  con- 
fession obtained  from  Smallwood  and  intro- 
duced in  evidence  over  his  objection  and  ex- 
ception was  secured  under  promise  that  he 
would  not  be  prosecuted.  Counsel  rely  upon 
the  general  doctrine  that  a  confession  made 
by  one  in  custody,  under  drciimstances 
which  show  that  he  was  induced  to  make  the 
same  by  promise  of  immunity  or  leniency, 
or  that  it  would  be  in  his  Interest  to  make 
the  same,  cannot  be  used,  as  evidence  against 
a  person  making  it  and  rely  upon  the  doc- 
trine in  Hunter  v.  State,  8  Okl.  Cr.  6i4,  107 
Pac.  444,  to  support  them. 

The  facts  in  this  case  indicate  that  3.  B. 
Champion,  E^.,  was  attorney  for  Small- 
wood  and  others  who  were  Jointly  charged 
with  him;  that  before  the  trial  and  during 
the  time  Smallwood  was  in  jail  at  Aidmore, 
be  had  a  conversation  with  the  county  attor- 
ney in  which  it  was  agreed  between  them 
that  the  property  taken  in  the  robbery  would 
be  returned  to  Stewart  and  that  U  Stewart 
failed  to  return  to  testify  in  the  examining 
trial  which  had  been  set  for  a  future  date 
that  the  case  would  be  dismissed  as  against 
all  of  the  parties.  No  agreement  was  made 
at  any  time  by  the  county  attorney  to  dismnw 
the  prosecution  agnlnst  Smallwood  or  any 
of  the  others,  except  upon  the  condition 
that  Stewart,  the  injured  party,  should  fail 
to  appear  as  a  witness  at  the  examining 
trial.  When  the  examining  trial  was  had. 
Stewart  appeared  and  testified.  At  the  time 
of  the  trial  In  the  district  court  however, 
Stewart  was  In  Texas,  and  refused  to  re- 
spond to  urgent  efforts  of  the  county  attor- 
ney to  Induce  him  to  appear  and  testify. 
The  only  immunity  discussed  or  inducement 
offered  by  the  county  attorney  to  the  ac- 
cused, through  their  attorney,  was  to  dismiss 
the  case  if  the  Injured  party  failed  to  return 
and  testify  at  the  examining  trial.  This 
presents  a  difTerent  proposition  from  that 
considered  In  the  case  of  Hunter  v.  State, 
supra,  and  the  doctrine  therein  announced, 
while  sound,  is  not  controlling  here. 

As  we  view  the  record,  the  county  attorney 
lived  up  to  his  agreement  with  the  accused 
and  they  are  entitled  to  no  just  complaint 
against  him  or  the  other  officers  of  the  court 
on  account  of  the  declarations,  admissions, 
and  confessions  admitted,  nor  is  be  entitled 
to  complain  on  account  of  the  proof  of  ills 
actions  In  going  with  the  officers  to  recover 
the  property  taken  in  the  robbery  and  sur- 
rendering It  to  Stewart.  Under  the  circum- 
stances disclosed  all  the  proof  of  these  focta 
was  properly  admitted  in  evidence. 

[2]  The  only  other  proposition  to  be  con- 
sidered is  based  upon  the  contention  that  the 
court  improperly  admitted  the  transcript  of 
the  evidence  of  the  Injured  party,  J.  E. 
Stewart  taken  at  the  examining  trial,  t«  be 
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read  In  evidence.  Thla  proposition  is  WI10U7 
without  merit  and  the  principle  hajst  been 
discussed  so  often  that  It  does  not  require 
further  consideration  here.  Stewart  was  a 
nonresident  of  Oklahoma  at  the  time  of  the 
trial  in  the  district  court  and  was,  beyond 
quet^tion,  without  the  Jurisdiction  of  the 
court  at  the  time  of  the  trial.  The  transcript 
of  the  testimony  was  duly  transcribed 
signed  by  the  witness,  and  filed  by  the  com- 
mitting magistrate  with  the  court  clerk  of 
Carter  county,  and  was  properly  admitted 
In  evidence. 

Fiodiug  no  prejudicial  error  in  the  pro- 
ceedings, and  till'  guilt  of  the  accused  having 
been  established  leyond  question,  the  Judg- 
ment will  be  alliruied. 

Affirmed. 

DOYLE,  P.  J.,  and  MATSON,  J.,  concur. 


(34  Cal.  App.  638) 

PEOPLE  T.  SILVAS. 


(Or.  686.) 


(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Sept.  17,  1917.) 

1.  CannvAL  Law  «=)112<9)— Venue— Recetv- 
iNo  Stolen  Goods. 

Where  a  persnn  delivered  a  suit  case  con- 
taining stolen  property  to  an  express  company 
for  shipment,  having  the  shipping  receipt  issued 
in  defendant's  name,  and  delivered  the  receipt 
to  defendant  with  a  ke^  to  the  suit  case,  there 
was  a  constructive  delivery  of  the  property  to 
defendant  in  the  county  where  such  receipt  and 
key  were  delivered,  so  as  to  give  the  superior 
court  of  that  county  jurisdiction  of  a  prosecu- 
tion for  receiving  stolen  goods. 

2.  WiTNEssBs  <&=>277(4)  —  Cross-examina- 
tion OF  Accused— Limitation  to  Subjects 
OF  Dibect  Exau'ination. 

Where  on  a  trial  for  receiving  stolen  prop- 
erty defendant  in  his  examination  upon  his  own 
l>ehalf  teRtified  that  he  had  known  the  person 
from  whom  the  property  was  received  prior  to 
the  transaction,  this  warranted  his  cross-ex- 
amination as  to  the  extent  of  his  previous  ac- 
quaintance with  such  person  and  as  to  the  de- 
tails of  a  previous  transaction  between  them 
of  a  suspicious  nature. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; George  E.  Church,  .fudge. 

Joe  Silvas  was  convicted  of  receiving  stol- 
en property,  and  he  appeals.    Affirmed. 

Thomas  F.  Lopez,  of  Fresno,  and  H«iry 
Brickley,  of  Merced,  for  appellant.  U.  S. 
Webb,  Atty.  Gen.,  and  John  H.  Rlordan,  Dep- 
uty Atty.  Gen.,  for  the  People. 

PER  CURIAM.  The  defendant  was  con- 
victed of  the  offense  of  receiving  stolen  prop- 
erty knowing  the  same  to  have  been  stolen, 
and  appeals  from  the  Judgment  and  from  an 
order  denying  his  motion  for  a  new  trlaL 

The  evidence  discloses  that  the  defendant 
met  one  Demas,  with  whom  he  had  some 
prior  acquaintance,  In  a  poolroom  in  Fresno, 


and  in  conversation  with  him  learned  that 
Demas  Intended  to  make  a  visit  to  Stockton 
for  the  purpose  of  selling  some  "stuff."  The' 
defendant  thereupon,  without  Inquiry  as  to 
the  nature  or  value  of  the  articles  to  be  dis- 
posed of,  stated  that  he  was  going  to  Stock- 
ton, and  would  save  Demas  the  trouble  of 
Journeying  to  that  place  by  undertaking  to  sell 
them  himself.  The  property,  consisting  of 
cameras  and  inexpensive  Jewelry  recently 
stolen  from  a  local  store,  "was  contained  in 
a  suit  case.  Demas  took  it  to  a  transporta- 
tion company  for  shipment  to  Stockton,  had 
the  shipping  receipt  Issued  in  the  name  of 
the  defendant,  delivered  it  to  him,  together 
with  the  key  to  the  suit  case.  The  defend- 
ant went  to  Stockton,  and  when  there  he  em- 
ployed a  messenger  boy  to  procure  the  suit 
case  from  the  office  of  the  carrier,  who  in 
the  course  of  the  execution  of  his  commission 
Vas  confronted  by  peace  officers  on  the  look- 
out for  the  claimant  of  the  suit  case,  and  the 
arrest  of  the  defendant  followed.  It  also  ap 
pears  from  the  record  somewhat  vaguely  that 
the  defendant  and  Demas  had  been  engaged 
In  a  somewhat  similar  transaction  in  an- 
other part  of  the  state. 

[1]  Four  points  are  presented  upon  thl» 
appeal.  The  first  is  that  the  evidence  does 
not  show  such  a  delivery  of  the  property  to 
the  defendant  in  the  county  of  Fresno  as  to 
bring  the  case  within  the  Jurisdiction  of  the 
superior  court  of  that  county.  We  are,  how- 
ever, satisfied  that  the  proof  presented  on 
behalf  of  the  prosecution  to  the  effect  that 
Demas'  delivered  to  the  defendant  the  ship- 
ping receipt  which  had  been  obtained  by  him 
from  Wells  Fargo  &  Co.,  the  carrier,  and  at 
the  same  time  delivered  to  the  defendant 
the  key  to  the  suit  case,  was  sufficient  to 
show  a  constructive  delivery  of  the  property 
to  the  defendant  in  the  county  of  Fresno,  and 
thus  to  give  the  superior  court  of  that  coun- 
ty Jurisdiction  of  the  case. 

The  second  point  relates  to  the  Instruc- 
tion of  the  court  bearing  upon  the  same  ques- 
tion; and  of  course  it  follows  that  if  the  evi- 
dence was  sufficient  to  show  a  constructive 
delivery  of  the  property  to  the  defendant, 
the  instruction  of  the  court  to  the  JU17  to 
that  effect  correctly  stated  the  law. 

The  third  point  is  that  the  evidence  is  in- 
sufficient to  show  that  the  defendant  received 
the  property  knowing  the  same  to  have  been 
stolen.  Upon  this  point  the  evidence  is  cir 
cumstantlal,  but  is,  on  the  whole,  we  think, 
snffici^it  to  have  warranted  the  Jury  in  find- 
ing that  the  defendant  either  knew  the  goods 
to  have  been  stolen  at  the  time  he  received 
same,  or  that  the  circumstances  under  which 
he  received  them  and  agreed  to  dispose  of 
them  were  so  suspicious  as  to  have  required 
the  defendant  to  inquire  into  the  source  of 
Demas'  possession  of  the  same  before  receiv- 
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log  from  him  and  undertaking  to  dispose  of 
them  In  a  distant  dty. 

[2]  The  final  point  made  by  the  defendant 
la  that  the  court  erred  in  permitting  the 
cross-examination  of  the  defendant  as  to  his 
previous  acq-ualntance  with  Demas,  and  par- 
ticularly as  to  the  details  of  a  transaction 
between  him  and  Demas  of  a  suspicions  na- 
ture in  the  dty  of  Oakland  upon  a  prior  oc- 
casion. It  is  sufficient  to  say  that  the  de- 
fendant In  his  examination  upon  his  own 
behalf  testified  that  he  had  known  Demas 
prior  to  this-  transaction,  and  that  this  would 
,  be  sufficient  to  have  warranted  his  examlna- 
.  tlon  as  to  the  extent  of  that  acquaintance 
and  of  the  past  transactions  between  the  pair. 
Finding  no  merit,  therefore,  in  these  four 
contentions,  the  judgment  and  order  are  af- 
firmed. 


(50  UUb,  560) 

COBURN  T.  BARTHOLOMEW.     (No.  3010.) 

(Supreme  Court  of  Utah.    Aug.  9,  1017.    Re- 
hearing Denied  Oct  4,  1917.) 

1,  Public  Lands  <s=»139— Entbt  —  Assiow- 
itKNT— Validity. 

Act  Cong.  March  28,  1908,  c.  112,  |  2,  35 
Stat.  52  (U.  S.  Comp.  St.  1916,  §  4682),  pro- 
viding that  no  assignment  of  entry  should  be 
allowed  except  to  a  person  qualified  to  make  en- 
try, does  not  invalidate  the  contract  of  an  en- 
tryman  to  convey  the  land  upon  which  he  en- 
tered, after  due  proofs  were  completed. 

2.  Pleading  350(3)— Motions— Judgment  on 
Pleadings— Effect  as  Demubbeb. 

While  a  defendant's  motion  for  judgment  on 
the  pleadings  is  not  strictly  proper,  such  mo- 
tion may  be  treated  as  a  general  demurrer. 

8.  Vendor  and  Pdbchaseb  ^=>341(2)— Re- 
COVEBT  of  Monet  Paid— Pleading. 
In  suit  for  money  deposited  to  secure  pay- 
ment by  the  vendee  of  land  under  the  entry- 
man's  agreement  to  sell  it  as  soon  as  proofs 
were  completed,  unless  it  appeared  in  the  agree- 
ment or  on  the  face  of  the  complaint  that  plain- 
tiff was  not  qaallfied  to  make  an  entry  of  land, 
the  complaint  was  not  sobject  to  general  demur- 
rer. 

4.  Vendob  and  Pubchaseb  «=»334(1)— Fail- 
ube  of  Considebation— Right  to  Recoveb. 

Where  defendant  agreed  to  convey  land  en- 
tered by  him  to  plaintiff  when  proofs  were  com- 
pleted, and  to  deposit  a  share  of  an  irnigation 
company  to  insure  plaintiffs  being  able  to  se- 
cure water,  there  was  no  basis  for  contention 
that  plaintiff  purchased  the  water  share  out- 
right, when  defendant,  through  his  own  fault, 
failed  to  complete  the  entry. 

5.  Vendob  and  Pdbchabeb  «=3338— Recov- 

EBT    of    PbICE— FOBM    OP   RSUEDT. 

Under  Comp.  Laws  1907,  §  3498,  providing 
there  can  be  but  one  action  tor  recovery  of  any 
debt  secured  by  mortgage,  which  action  must  be 
in  accordance  with  this  chapter,  and  further 
providing  for  the  sale  of  the  mor^aged  prop- 
erty, where  plaintiff  agreed  to  buy  land  and  paid 
half  the  price  which  defendant  secured  by  de- 
positing in  escrow  a  share  in  an  irrigation  com- 
pany, and  defendant  who  bad  entered  the  land 
tailed  to  complete  the  entry,  plaintifiTs  remedy 
to  recover  the  money  paid,  was  by  foreclosure 


on  the  share  in  eaerow,  and  not  by  attioii  for 
damage  for  breach  of  contract.^ 
6.  Appeal  and  Ebrob  <^»1177(4)  —  Dkieb- 
HINATION— NECESsrrr  OF  Behand. 
Though  judgment  of  the  trial  coart  was 
right  as  to  the  amount,  it  cannot  be  affirmed 
without  remand  where  plaintiff  adopted  the 
wrong  form  of  action,  by  suing  for  damages 
instead  of  proceeding  to  foreclose  his  lien  for 
the  debt  on  stock  standing  in  plaintiff's  name 
in  escrow  in  a  bank. 

Appeal  from  District  Court,  Salt  Lake 
County;   M.  L.  Ritchie,  Judge. 

Action  by  J.  W.  Cobum  against  Vem  Bar- 
tholomew. Judgment  for  plaintiff,  and  de- 
fendant appeals.  Remanded  with  instruc- 
tions. 

Wm.  B.  Higgin,  of  Fillmore,  for  am>eUant 
Willie  &  WUley,  of  Salt  Lake  City,  for  re- 
spondent 

THURMAN,  J.  On  the  31st  day  of  March. 
1910,  at  Burtner,  Millard  county,  this  state, 
plaintiff  and  defendant  entered  Into  a  writ- 
ten agreement  in  words  and  flgrures  as  fol- 
lows: 

"This  memorandum  witnesseth  that  JcAn  W. 
Cobum  agrees  to  purchase  at  the  price  of  ($1,- 
600)  sixteen  hundred  dollars,  the  following  de- 
scribed real  estate  situated  in  the  county  of 
Millard,  state  of  Utah,  to  wit:  The  S.  E.  >4 
of  the  S.  W.  %  of  Sec.  6,  T.  17  S.,  R.  6  W., 
S.  L.  M.,  and  Vern  Bartholomew  agrees  to  sdl 
said  premises  at  said  price  and  to  convey  to 
John  W.  Cobum,  said  purchaser,  a  good  title 
tfiereon,  subject  to  final  proof  and  (25)  twen- 
ty-five shares  of  water  in  the  Melville  Irriga- 
tion Company.  Said  land  is  desert  land,  and 
before  final  proof  can  be  made  said  land  will 
have  to  be  irrigated,  and  said  Cobum  agrees 
to  irrigate  said  land  so  proof  can  be  made. 
And  pending  this  proof  V.  Bartholomew  agrees 
to  have  a  water  certificate  made  in  the  name 
of  John  W.  Coburn  and  place  in  the  State 
Bank  of  Millard  County  at  F'lllmore  as  securi- 
ty for  the  money  paid,  and  when  final  proof  is 
made  Bartholomew  agrees  to  make  a  deed  and 
place  in  the  l>ank  in  escrow  with  the  water 
stock  before  second  payment  is  made.  These 
payments  upon  said  land  is  to  be  made  as  fol- 
lows: ($800)  eight  hundred  dollars  down,  the 
receipt  of  which  is  hereby  acknowledged.  ((400> 
four  hundred  dollars  in  one  year  from  date,  and 
($400)  four  hundred  dollars  in  two  years  from 
date  at  7  per  cent,  interest  on  defenred  pay- 
ments, interest  payable  annually." 

In  pursuance  of  said  agreement  plaintiff 
paid  the  defendant  the  said  sum  of  $S00,  and 
the  defendant  caused  a  certificate  of  stock 
in  the  Melville  Irrigation  Company,  a  cor- 
poration, to  be  made  in  the  name  of  tlie 
plaintiff,  and  placed  the  same  in  the  bank  re- 
ferred to  in  the  agreement  Plalutiff  after- 
wards, during  the  month  of  May,  1910.  en- 
tered into  possession  of  said  land  and  Irri- 
gated the  same,  and  during  the  year  1910 
was  compelled  to  pay,  and  did  pay,  $100  as 
an  assessment  levied  on  said  stock.  In  Sep- 
tember of  the  same  year  defendant  made 
and  filed  in  the  General  I.and  Office  of  the 
United .  States  his  final  proof  for  patent  for 


1  Bacon  v.  RayboVild,  4  UUh,  S57,  10  Pae.  ISU  n 
Pac.  BIO:  BoucofBkl  v.  Jacobsen,  36  UUh,  165,  IM 
Pac.  117,  26  U  R.  A.  (N.  S.)  898. 
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said  land  to  the  effect  that  he  had  compiled 
with  the  laws  of  the  United  States  and  the 
regulations  of  the  land  department  In  all  re- 
spects relating  to  desert  land  entries,  and  at 
the  same  time,  as  part  of  said  final  proof, 
made  affidavit  to  the  effect  that  he  was  the 
sole  owner  of  said  land,  and  that  no  other 
person  possessed  any  Interest  therein.  De- 
fendant afterwards  filed  In  said  land  office 
another  affidavit  In  which  he  stated  that  In 
March,  1910,  he  had  sold  to  plaintiff  a  por- 
tion of  said  land,  and  had  also  sold  another 
portion  of  said  entry  to  one  Selman.  The 
defendant's  application  for  patent  was  sus- 
pended, and  he  thereupon  relinquished  the 
same.  Shortly  afterwards  his  wife.  Emma 
Bartholomew,  entered  the  same  tract  of  land 
and  was  In  possesislon  thereof  at  the  date  of 
the  trial.  At  the  time  the  written  agreement 
was  entereu  Into,  as  before  stated,  defend- 
ant was  in  po5>ses.sion  of  said  land  under  a 
desert  land  entry  mnae  in  lOOO,  and  as  far 
as  the  evidence  discloses,  at  the  time  said 
written  agreement  was  entered  Into  said  en- 
try WHS  in  good  standing.  After  tlie  failure 
of  defendant's  application  for  patent  and  his 
relinquishment  thereof  and  entry  by  his  wife, 
Emm^  Bartholomew,  plaintiff  demanded  of 
defendant  that  he  return  to  plaintiff  the 
$800  paid  defendant  at  the  date  of  said  writ- 
ten agreement,  and  interest  thereon,  and  al- 
so demanded  the  said  sum  of  $100  paid  by 
plaintiff  as  assessment  on  said  water  stock. 
The  defendant  refused  to  pay  the  same  or 
any  part  thereof.  The  foregoing,  in  sub- 
stance, are  the  material  facts  found  by  the 
court,  and  likewise  the  material  matters  cov- 
ered by  the  pleadings.  Both  the  complaint 
and  the  answer  contain  other  allegations, 
but  in  view  of  the  findings  of  the  court  and 
the  assignment  of  errors  they  are  immateri- 
al. The  case  was  tried  to  the  court  without 
8  Jury,  and  Judgment  rendered  for  plaintiff 
for  the  sum  of  $900.     Defendant  appeals. 

At  the  beginning  of  the  trial,  and  before 
any  evidence  was  introduced,  defendant  mov- 
ed for  judgment  on  the  pleadings,  which  mo- 
tion was  overruled.  That  ruling  of  the  court 
constitutes  appellant's  first  assignment  of  er- 
ror. He  also  assigns  as  error  the  Judgment 
rendered  by  the  court  tiecause,  as  defendant 
contends,  the  sums  awarded  by  the  court 
were  paid  by  plaintiff  for  the  purchase  of  the 
water  stock  and  for  the  assessment  thereon. 
It  Is  also  assigned  as  error  that  the  Judgment 
Is  contrary  to  law.  These  asslgnnieuls  con- 
stitute the  issues  presented  by  this  appeal. 

Under  the  first  assignment  of  error,  and 
by  his  brief  filed  herein,  appellant  contends 
that  the  court  erred  in  overruling  his  motion 
for  judgment  on  the  pleadings  for  the  reason, 
as  he  says,  "the  complaint  showed  on  its 
face  that  it  did  not  state  facts  which,  if 
proved,  would  entitle  the  plaintiff  to  judg- 
ment against  the  defendant."  The  reasons 
assigned  by  appellant  for  this  contention  are: 

"The  complaint  showed  a  contract  entered 
into  which  was  contrary  to  law  and  could  not 


be  enforced,  and  sougbt  to  recover  damages  for 
its  breach.'! 

[1]  In  support  of  his  position  appellant  re- 
lies upon  section  2  of  the  act  of  Congress 
published  in  35  Stat.  L.  U.  S.  p.  52  (U.  S. 
Comp.  St.  1916,  S  4682),  which  reads  as  fol- 
lows: 

t'That  from  and  after  the  date  of  the  passage 
of  this  act  no  assignment  of  an  entry  made  un- 
der said  acts  shall  be  allowed  or  recognized,  ex- 
cept it  be  to  an  individual  who  is  shown  to  be 
qualified  to  make  entry  under  said  act,  of  the 
land  covered  by  the  assigned  entry,  and  such  as- 
signments may  include  all  or  part  of  an  entry; 
but  no  assignment  to  or  for  the  benefit  of  any 
corporation  or  association  shall  be  authorized 
or  recognized." 

.  [2,  3]  It  Is  quite  manifest  to  the  court  that 
the  section  of  the  statute  just  quoted  has  no 
application  to  the  facts  of  this  case.  Tliat 
section  was  evidently  Intended  to  meet  a 
case  where  an  entryman  assigned  all  or  a 
part  of  his  entry  to  an  individual  upon  the 
understanding  or  expectation  that  the  as- 
signee would.  In  his  own  name,  make  final 
proof  for  patent.  In  that  case,  in  order  to 
guard  against  fraud  and  the  issuance  of  pat- 
ent to  one  not  entitled  thereto,  the  law  re- 
quires that  before  such  assignment  will  be 
allowed  or  recognized  It  must  be  shown  that 
the  assignee  Is  qualified  to  make  a  desert  en- 
try. Whether  the  assignment  Itself  should 
on  Its  face  S;how  such  qualification,  or  wheth- 
er the  fact  may  be  shown  by  evidence  aliun- 
de, need  not  be  determined  In  this  proceed- 
ing, for,  as  before  stated,  the  law  has  no  ap- 
plication to  a  case  of  this  kind.  The  writ- 
ten agreement  In  this  case  Is  not  an  assign- 
ment of  the  land  In  question.  At  most  it  is 
only  an  agreement,  on  certain  conditions,  to 
convey  the  land  In  the  future.  We  are  un- 
able to  see  wherein  the  agreement  in  ques- 
tion contravenes  either  the  letter  or  the  spirit 
of  the  law  above  quoted  and  relied  on  by  ap- 
pellant. This  question  Is  raised  by  defendant 
on  a  motion  for  Judgment  on  the  pleadings. 
Such  a  motion  Is  not  usual  on  the  part  of  a 
defendant  unless  It  be  where  a  defendant's 
counterclaim  Is  either  admitted  or  not  de- 
nied, In  which  case  his  relation  to  the  ques- 
tion is  that  of  a  plaintiff.  A  motion  for  Judg- 
ment on  the  pleadings  U  essentially  a  pro- 
ceeding on  the  part  of  a  plaintiff.  23  Cyc. 
7C9.  But  waiving  the  propriety  of  technical 
procedure  the  motion  may  be  treated  as  a 
general  demurrer  and  be  governed  by  the 
rules  applicable  thereto  In  determining  the 
effect  of  appellant's  motion.  We  have  not  set 
out  the  complaint  In  ha»c  verba  for  the  rea- 
son that  the  only  point  made  against  It  aris- 
es on  the  face  of  the  written  agreement 
which  we  have  quoted  at  length  at  the  be- 
ginning of  this  opinion.  The  question  there- 
fore is:  Does  the  agreement  show  on  its  face 
anytliing  contrary  to  law  from  which  it  can 
be  conclude<l  that  the  complaint  does  not 
state  a  cause  of  action,  or  that  plaintiff  Is 
not  entitled  to  any  relief  because  of  the  ille- 
gality of  the  transaction?    Unless  It  appear* 
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on  the  face  of  the  agreement,  or  somewhere 
else  in  the  complaint,  that  plaintiff  is  not 
qualified  to  make  a  desert  entry,  we  cannot 
conceive  how  a  general  demurrer  on  the 
ground  of  Illegality  in  the  tranuaction  can  be 
sustained.  In  the  case  at  bar  we  feel  justi- 
fied In  holding  that  the  trial  court  did  nut 
err  in  denying  appellant's  motion,  hence  the 
first  assignment  should  fall. 

[4]  As  to  the  second  assignment  of  error 
the  case,  if  possible,  is  more  clear  that  the 
Judgment  of  the  trial  court  was  right.  Un- 
der this  assignment  apiiellant  contends  that, 
so  far  as  the  water  stocli  Is  concerned,  plain- 
tlCf  purchased  it  outright  for  the  sum  of 
$800;  that  the  stock  thereby  became  his; 
and  that  the  payment  of  the  $100  as-sessinent 
was  for  the  protection  of  his  own  stock,  as  to 
wliich  appelluut  had  no  concern.  This  posi- 
tion is  so  utterly  untenable  from  every  point 
of  view  that  its  deliberate  assertion,  it  not 
absolutely  astounding,  is,  at  least,  a  matter 
of  surprise.  Appellant,  as  will  be  seen,  en- 
tered into  an  agreement  to  sell  respondent 
the  land  In  question,  subject  to  acquiring  ti- 
tle from  the  government  By  the  same  in- 
stmment  he  agreed  to  convey  to  plaintiff  a 
water  right  for  the  land,  all  for  the  sum  of 
11,600,  $800  of  which  was  to  be  paid  at  the 
time  the  agreement  was  made  and  the  re- 
mainder later.  Pending  the  final  proof  for 
patent  defendant  was  to  place  the  water 
stock  in  the  bank  agreed  upon  In  the  plain- 
tiff's name  as  security  for  the  money  paid. 
Without  any  fault  of  plaintiff,  but  by  the  de- 
fault of  defendant  himself,  defendant  failed 
in  bis  final  proof  for  patent.  He  could  not, 
therefore,  convey  to  plaintiff,  and  the  agree- 
ment failed  of  complete  consummation. 
Plaintiff  seeks  return  of  the  money  paid  for 
the  payment  of  which  the  water  stock  In  es- 
crow became  a  mere  security  under  the  ex- 
press agreement  of  the  parties.  There  Is  no 
merit  in  this  assignment. 

The  third  and  last  assignment  has  already 
been  disposed  of,  and  need  not  be  further 
considered. 

Respondent  has  cited  many,  authorities  re- 
lating to  the  effect  of  illegal  transactions 
between  parties  where  one  party  is  less  cul- 
pable than  the  other,  but  the  view  we  have 
taken  of  the  transaction  between  plaintiff 
and  defendant  In  the  present  case  renders  It 
unnecessary  to  review  the  authorities  so  cit- 
ed, a;»  they  are  not  pertinent  to  our  view  of 
the  case. 

[6,  (]  The  Judgment  of  the  trial  court  as  to 
the  amount  to  which  the  plaintiff  is  entitled 
Is  right,  but  this  court  Is  powerless  to  afllnn 
the  Judgment  without  remanding  the  cause 
to  the  trial  court  for  further  proceedings. 
Plaintiff,  in  his  case,  did  not  adopt  the  prop- 
er form  of  action.  The  action  should  have 
been  for  a  foreclosure,  because  the  obligation, 
as  we  have  seen,  by  express  agreement.  Is 
secured  by  property  standing  in  the  plain- 


tiff's name  In  escrow  In  the  Flllmore  bank. 
To  affirm  this  Judgment  without  requiring 
the  plaintiff  to  first  proceed  against  the  ftmd 
or  property  set  apart  for  that  purpose,  es- 
pecially as  It  stands  in  plaintiff's  name, 
would  be  to  give  plaintiff  an  unfair  advan- 
tage and  probably  lead  to  further  litigation 
in  order  to  determine  the  rights  of  the  par- 
ties. This  question  has  given  us  more  con- 
cern than  any  other  question  in  the  case. 
Comp.  Laws  1907,  i  349$,  in  part,  provides  as 
follows: 

"There  con  be  but  one  action  for  the  recovery 
of  any  debt  or  the  enforcement  of  any  right 
secured  by  mortgacp  upon  real  estate  or  per- 
sonal property,  which  action  must  be  in  ac- 
cordance with  the  provisions  of  this  chapter," 
etc. 

The  section  then  provides  for  a  sale  of  the 
mortgaged  property  according  to  the  provi- 
sions of  law  relating  to  sales  on  execution. 
ResiK>ndent'8  contention  that  he  was  not,  in 
this  case,  compelled  to  foreclose  bis  lien  up- 
on the  water  stock  is  In  contravention,  not 
only  of  the  ex'^resa  language  of  the  statute 
we  have  quoted,  tnit  the  decisions  of  this 
court  heretofore  rendered.  Bacon  t.  Ray- 
bonld,  4  Utah,  357,  10  Pac.  481.  11  Pac  610; 
boucofsltl  V.  Jacobsen,  36  Utah,  165,  104  Pac 
117,  26  L.  R.  A.  (N.  S.)  898.  Inasmuch,  how- 
ever, as  this  case  has  been  tried  in  its  pres- 
ent form  without  objection  and  Judgment 
rendered,  which,  as  to  amount,  in  the  (pin- 
ion of  this- court,  is  Just  and  equitable,  it  is 
the  opinion  of  the  court  that  the  case  should 
be  disposed  of  .with  as  little  expense  and  in- 
convenience as  possible,  at  the  same  time 
safeguarding  the  rights  of  both  parties  to 
the  action.  The  cause  la  therefore  remanded 
to  the  trial  court,  with  directions  to  recast 
the  pleadings  and  make  findings  of  fact  and 
conclusions  of  law  in  accordance  with  the 
views  herein  expressed,  and  enter  a  decree 
of  foreclosure  in  favor  of  the  plaintiff  for 
the  amount  of  the  Judgment  found  by  the 
trial  court,  and  for  a  deficiency  Judgment 
as  provided  by  law  in  cases  of  foreclosarew 
Neither  party  to  recover  costs  on  appeaL 

FRICK,  C.  J.,  and  McCARTX,  CORFMAN, 
and  GIDEON,  JJ.,  concur. 


.  (X*  OU.  Cr.  i») 

SMOOT  ▼.  STATE.    (No.  A-2750.) 
(Criminal  CJourt  of  Appeals  of  Oklahoma.    Oct 
25,  1917.) 

(Synahut  hy  Editorial  Btalf.) 
L  iNTOxiCATiso  Liquors  fl=!>236(l)— Oitbns* 
— Sufficiency  of  Bvidencb. 
Evidence   in   a   prosecution   for   unlawfully 
convoying  whisky,  in  violation  of  the  prohibitory 
liquor  law,  *cM  to  sustain  a  conviction. 
2.  Intoxicating  Liquors  ®=>223(5) — OrtTuxem 
"—Time. 
The  date  alleged  in  an  information  for  nn- 
lawfully  conveying  whisky  in  violation  of  the 
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prohibitory  lic^uor  law  to  immaterial,  aa  time  ia 
not  an  eeaential  element  of  the  offense,  which 
may  be  proved  on  any  day  prior  to  the  filing  of 
the  information,  and  within  the  statutory  period 
of  limitations. 

Appeal  from  Comanche  County  Court. 

Claude  Smoot  was  convicted  of  a  violation 
of  the  prohibitory  liquor  law,  and  be  appeals. 
Affirmed. 

liewis  Hunter,  of  Lawton,  for  plalntlflF  In 
error.  B.  McMillan,  Asst  Atty.  G«i.,  tor  the 
SUte. 

PER  CUniAM.  Plalntlfr  In  error  was  con- 
victed in  the  county  court  of  Comanche  coun- 
ty for  the  crime  of  unlawfully  conveying 
whisky,  and  was  sentenced  to  be  confined  In 
the  county  Jail  for  a  period  of  30  days  and 
to  pay  a  fine  of  $50.  To  reverse  this  judg- 
ment an  appeal  was  jiierfected. 

[1,  t]  The  only  assignment  of  error  lariefed' 
by  counsel  for  plaintiff  in  error  is  that  the 
court  admitted  evidence  of  another  separate 
conveyance  on  the  day  following  the  date 
alleged  in  the  information  to  have  been  the 
date  on  which  this  particular  shipment  of 
liquor  was  conveyed.  We  have  examined  the 
record  relative  to  tlils  assignment  of  error, 
and  find  that  the  same  is  not  supported 
thereby.  There  was  testimony  by  one  wit- 
ness who  saw  this  defendant,  together  with 
one  Clark,  receive  a  shipment  of  liquor  from 
the  depot  in  the  town  of  Faxon,  and  this  wit- 
ness remembered  the  date  as  that  of  Novem- 
ber 30th.  The  records  of  the  express  agent 
showed  that  these  same  parties  got  a  ship- 
ment of  liquor  on  the  1st  day  of  December, 
but  it  Is  clear  from  the  evidence  that  the 
shipment  testified  to  by  both  witnesses  was 
the  same  transaction,  and  prior  to  the  filing 
of  the  information.  Time  is  not  an  essential 
element  of  this  offense,  and  the  date  alleged 
in  the  information  was  immaterial.  The  of- 
fense could  have  been  proved  on  any  date 
prior  to  the  filing  of  the  information,  and 
within  the  statutory  period  of  limitations. 
The  evidence  is  suffldent  to  sustain  a  con- 
viction; the  defendant  making  no  substan- 
tial defense  to  the  charge. 

The  Judgment  is  affirmed. 


a*  OU.  Cr.  lU) 

KTMIE  et  al.  v.  STATE.    (No.  A-2442.) 

(Criminal  C!ourt  of  Appeals  of  Oklahoma.    Oct. 
24,  1917.) 

.  (Bynahit*  hv  ihe  Court.) 

1.  Indictment  and  Information  «=»126(1)— 
Duplicity— Demurrer. 

An  information  is  bad  for  dnplicity  that 
charges  two  separate  and  distinct  offenses  in  one 
count,  and  a  demurrer  thereto  should  be  sus- 
tained. 

2.  Indictment  and  Information  «=>73(1)  — 
Repugnant  Alleqationb — Demurrer. 

Ad  informntion  containing  contradictory  and 
repugnant  allegations  is  bad  on  demurrer. 


3.   CONSPIKACT  «=>47  —  SUFFICnSNCT  OF  EVI- 
DENCE. 

See  opinion  for  evidence  held  insufficient  to 
sustain  the  conviction. 

Appeal  from  County  Court,  Cleveland 
County ;   B.  F.  Wolf,  Judge. 

William  Klme  and  P.  W.  Fischer  were  con- 
victed of  a  misdemeanor,  and  they  appeaL 
Reversed  and  remanded,  with  direction  to 
dismiss. 

P.  W.  Fischer,  of  Oklahoma  City,  for  plain- 
tiffs in  error.  The  Attorney  General  and  B. 
McMillan,  Asst  Atty.  (3en.,  for  the  State. 

DOTLE,  P.  J.  Plaintiffs  in  error,  WilUam 
Kime  and  F.  W.  Flsdier,  together  with  Hen- 
ry Willmering,  H.  F.  Bennett,  and  J.  GayloE, 
were  by  information  filed  in  the  county  court 
of  Cleveland  county,  charged  with  entering 
into  a  conspiracy.  The  information  charges 
that  they  did  conspire,  agree,  and  confeder- 
ate together  to  cheat  and  defraud  one  W.  W. 
Hinkle  out  of  his  property,  consisting  of  hay, 
com,  and  oats,  which  property  was  grrown  by 
the  said  William  Kime,  upon  land  owned  by 
the  said  Hinkle,  during  the  year  1014,  and 
which  property  bad  been  levied  upon  nnder 
process  of  the  county  court  of  Cleveland 
county  to  enforce  said  Hinkle's  landlord's 
lien  for  rent  due  from  the  defendant  Kime, 
and  that  they  "did  so  conspire  for  the  per- 
version and  obstruction  of  Justice  and  the 
due  administration  of  law,"  and  that  they  did 
then  and  there,  "well  knowing  that  said  prop- 
erty had  been  levied  upon  by  the  sheriff  of 
Cleveland  county,  and  was  then  and  there 
under  and  by  virtue  of  said  attachment  levy 
in  the  custody  of  the  said  sheriff,  and  they 
did  then  and  there  cause  said  property  to  be 
taken  from  the  custody  of  the  sheriff  of 
Cleveland  county  and  from  the  custody  of 
the  law,"  and  that  they  did  then  and  there 
defraud  the  said  W.  W.  Hinkle  out  of  said 
property.  The  above  is  the  substance  of  a 
three-page  information. 

It  appears  from  the  record  that  the  de- 
fendant J.  Gaylor  died  before  the  trial.  Up- 
on the  trial  of  the  other  defendants  the  jury 
rendered  a  verdict  acquitting  the  defendants 
Henry  Willmering  and  H.  L.  Bennett,  and 
"find  each  of  the  following  named  defendants 
guilty:  P.  W.  Flsoher,  WllUam  Klme— and 
assess  their  punishment  at  a  fine  of  $100 
each."  From  the  Judgment  rendered  In  pur- 
suance of  the  verdict,  the  defendants  Fischer 
and  Kime  appeal. 

The  evidence  shows  that  on  the  4th  day  of 
September  W.  W.  Hinkle  commenced  an  ac- 
tion in  the  county  court  of  Cleveland  county 
against  William  Kime  for  the  sum  of  $250, 
and  filed  an  affidavit  for  attachment,  alleging 
that  said  William  Klme  was  a  tenant  upon 
his  land,  and  that  said  Indebtedness  was  for 
rent  of  said  land.  The  affidavit,  order  of  at; 
tachment  and  the  return  thereto  were  lost! 
and  were  only  shown  by  the  recitals  of  the 
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Judgment  rendered  In  said  cause  some  time 
after  the  commencement  of  this  prosecution. 

It.  P.  Barber,  the  complaining  witness,  tes- 
tified that  as  deputy  sherilt  he  went  to  the 
farm  of  W.  W.  HInkle,  occupied  by  William 
Klmc,  and  levied  on  certain  personal  proper- 
ty, consisting  of  straw,  com,  and  oats  in  the 
bin,  and  had  the  property  appraised  by  two 
appraisers,  who  fixed  the  value  of  said  prop- 
erty at  160;  that  he  notified  Mr.  Klme  that 
he  attached  the  above  property,  but  did  not 
take  sold  property  In  his  possession,  or  post 
any  notice  that  said  property  was  attached; 
that  he  told  Mr.  Klme  he  was  his  agent  to 
look  after  the  property,  and  gave  him  per- 
mission to  feed  what  stock  he  had  there  with 
it ;  that  he  returned  In  about  two  weeks,  and 
found  that  a  part  of  this  property  had  been 
removed  by  the  defendant  J.  Gaylor.  H.  O. 
Ootteral  testified  that  on  the  7th  day  of  Sep- 
tember he  was  at  the  HInkle  farm,  and  heard 
the  defendant  F.  W.  Fischer  say  that  he  was 
going  to  beat  HInkle's  case  against  Mr.  Klme. 
The  foregoing  Is  substantially  all  the  testi- 
mony adduced  by  the  state. 

The  testimony  of  the  defendants  as  wit- 
nesses In  their  own  behalf  shows  that  the  de- 
fendant Klme  rented  the  HInkle  place  for 
the  year  1914,  paying  $300  down  and  giving 
his  note  for  $300,  due  the .  following  Novem- 
ber Ist;  that  be  paid  $50  and  gave  HInkle 
135  bushels  of  oats  to  be  credited  on  the  rent 
note;  that  Oaylor  and  WlUmerlng  bought 
his  mowing  machine,  stalk  cutter,  lister,  disc, 
his  household  goods,  2  or  3  bushels  of  corn, 
about  50  bushels  of  oats,  and  some  baled 
straw,  and  Gaylor  took  possession  of  the 
place ;  that  WlUmerlng  and  Bennett  owned 
240  acres  of  land  near  the  HInkle  place ;  that 
F.  W.  Fischer  Is  a  practicing  attorney  at  Ok- 
lahoma City,  and  as  such  advised  Klme  that 
the  purported  levy  of  the  order  of  attach- 
ment as  served  by  the  complaining  witness 
was  void,  because  under  the  statute  It  was 
the  duty  of  the  officer  executing  the  same  to 
take  the  property  Into  his  custody  and  hold  It 
subject  to  the  order  of  the  court  It  further 
appears  that  the  defendant  WlUmerlng  filed 
an  Interplea  and  gave  bond  in  the  case  of 
HInkle  v.  Klme,  claiming  said  property. 

The  petition  alleges  various  assignments  of 
error.  Those  argued  In  the  brief  are:  Error 
of  the  court  in  overruling  the  demurrer  to 
the  information,  and  that  the  verdict  Is  not 
sustained  by  the  evidence  and  Is  contrary  to 
law. 

[1,2]  Upon  an  examination  of  the  record 
the  conclusion  of  the  court  Is  that  the  Judg- 
ment In  this  case  cannot  be  permitted  to 
stand.  In  the  first  place,  the  Information  Is 
insufficient  to  charge  a  conspiracy  to  cheat 
and  defraud  said  HInkle  out  of  said  property, 
because  it  is  alleged  tliat  said  property  was 
In  the  possession  of  the  sheriff  by  virtue  of 
an  order  of  attachment,  and  that  the  defend- 
ant Klme  Is  the  owner  of  said  property. 


These  allegations  are  oontradictory  and  di- 
rectly repugnant,  and  this  renders  it  fatally 
defective.  It  Is  manifest,  also,  that  the  in- 
formation is  bad  for  duplicity.  In  attempt- 
ing to  charge  a  conspiracy,  it  also  charges  a 
violation  of  section  2252  of  the  Revised  Laws, 
making  It  a  misdemeanor  for  one  to  wlUfally 
delay  or  disturb  any  public  officer  in  the  dis- 
charge or  attempt  to  discharge  any  of  the  du- 
ties of  his  office.  See  HatcUer  v.  State,  12 
Okl.  Cr.  — ,  158  Pac:  293.  An  information 
should  be  direct  and  certain  as  to  the  offense 
charged,  so  that  the  defendant  may  know 
what  he  is  called  upon  to  answer,  and  that 
the  court  may  know  how  to  render  a  proper 
Judgment  thereon.  For  the  reasons  stated, 
the  demurrer  to  the  information  should  have 
been  sustained. 

[J]  We  are  clearly  of  opinion  that  the  ver- 
dict rendered  against  the  defendants  is  whol- 
ly unwarranted.  The  evidence  is  insufficient 
to  show  the  commission  of  a  conspiracy  or 
any  other  offense,  and  for  this  reason  the 
court  should  have  directed  a  verdict  of  ae- 
qulttaL  The  verdict  Itself  as  rendered  Is 
not  sufficiently  certain  to  enable  the  court  to 
pronounce  Judgment. 

For  the  reasons  stated,  the  Judgment  Is  re- 
versed, and  the  case  remanded,  with  direction 
to  dismiss. 

AKMSTRONO  and  MATSON,  JJ.,  concur. 


(14  OU.  Cr.  130) 
BEARD  v.  STATE.     (Na  A-2785.) 
(Criminal  Court  of  Appeals  of  Oklahoma.    Oct. 
25,  1917.) 

tSvilahut  hv  Editorial  Staff.) 

Intoxicating  Liquobs  ©=923C(5)  —  U;rtjiw- 
FUi.  Possession— Sufficiency  of  Bviubnce. 
Evidence,  in  a  pro.vecution  for  the  unlawful 
possession  of  iutoxicating   liquors,   held  insuffi- 
cient to  sustain  a  conviction. 

Appeal  from  County  Court,  Tulsa  County. 

B.  S.  Beard  was  convicted  of  a  violation  of 
the  prohibitory  liquor  law,  and  he  appeals. 
Reversed,  and  cause  remanded. 

Lother  James,  of  Tulsa,  for  plaintiff  In  er- 
ror. R.  McMlUan,  Aast  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  B.  S.  Beard  was  convicted 
in  the  county  court  of  Tulsa  county  of  hav- 
ing the  unlawful  possession  of  Intoxicating 
liquors,  and  fined  $100  and  sentenced  to 
serve  30  days  in  the  county  JalL  To  reverse 
this  Judgment  he  perfects  this  appeal. 

It  Is  contended,  among  other  assignments 
of  error  that  there  Is  a  total  lack  of  compe- 
tent evidence  tending  to  prove  that  this  ap- 
pellant had  possession  of  the  particular  li- 
quor found  at  Brown's  Pharmacy,  in  Tulsa, 
Okl.,  at  the  time  of  this  alleged  search  on 
September  13,  1916.  The  evidence  Is  uncon- 
tradicted that  on  that  particular  date  several 
police  officers  searched  the  said  premises  and 
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toxma  eight  gallons  of  whisky,  four  quarts 
of  whisky,  and  four  gallons  of  alcohol  there- 
on. The  appellant  was  not  found  at  said 
premises  In  possession  of  said  liquors  at  that 
time.  The  only  connection  shown  between 
the  appellant  and  the  liquors,  or  even  the 
premises  where  the  liquors  were  found,  was 
the  testimony  of  W.  I.  Reneau,  who  testified: 
That  he  was  tie  owner  of  the  premises 
where  Brown's  Pharmacy  was  located,  and 
that  the  appellant.  Beard,  and  one  Jones, 
had  bought  out  Brown,  the  previous  occu- 
pant, and  so  far  as  he  knew  hud  been  In  pos- 
session of  the  premises;  Beard  paying  the 
rent  part  of  the  time  and  Jones  part  of  the 
time.  That  he  never  had  any  contract  with 
said  B.  S.  Beard,  and  that  he  does  not  re- 
member who  paid  the  rent  in  September, 
1915,  that  he  does  not  know  Uiat  Beard  oc- 
cupied the  building  at  that  time,  but  that  he 
had  always  got  his  rent,  and  that  Beard  had 
paid  rent  on  the  building  some  time  in  the 
early  part  of  the  summer  of  1015,  and  that 
Jones  bad  paid  It  at  other  times. 

The  proof  amounts  only  to  a  suspicion  that 
at  some  time  during  the  early  summer  of 
1915  that  Beard  was  occupying  the  premises 
known  as  the  Brown  Pharmacy,  or  at  least 
was  connected  with  the  same  in  some  man- 
ner, because  he  had  paid  rent  to  the  owner 
of  the  building.  It  Is  not  shown  that  Beard 
ever  at  any  time  paid  a  tax  required  of  re- 
tail liquor  dealers  to  the  federal  government, 
or  that  he  had  a  dispenser's  certificate  Issued 
by  the  state  of  Oklahoma  to  dispense  alcohol, 
nor  that  he  received  shipments  of  liquor  on 
or  about  the  time  of  this  search,  or  immedi- 
ately prior  thereto.  While  he  Is  by  circum- 
stantial evidence  connected  with  the  renting 
of  the  building  in  the  summer  of  1915,  there 
is  no  proof  that  he  was  directly  connected 
with  the  premises  on  the  13th  day  of  Septem- 
ber, 1915,  or  that  he  was  in  any  manner  con- 
nected with  the  liquor  found  there  on  that 
day.  The  proof  connecting  Beard  with  the 
possession  of  these  liquors  amounts  merely  to 
a  suspicion,  and,  In  our  opinion,  It  would  be 
a  very  dangerous  precedent  to  permit  a  Judg- 
ment of  conviction  to  stand  upon  such  proof 
as  Is  disclosed  by  this  record.  Certainly 
with  a  little  further  Investigation  the  county 
attorney  would  have  been  able  to  establish 
by  more  direct  and  positive  proof  the  connec- 
tion, of  this  defendant  with  the  premises. 

It  is  the  opinion  of  the  court  that  the  Judg- 
ment should  be  reversed  and  the  cause  re- 
manded. 

(30  Idaho,  698) 

PEOPLE  V.  KADLETZ. 

(Supreme  Court  of  Idaho.     Oct  1,  1917.) 

1.  Schools  and  Schooi.  Districts  «=»48(2)— 
County   Superintendent   of  Public   In- 
struction—Eligibility— Certificate. 
When  the  law  prescribes  the  qualifications 
necessary  for  a  person  to  become  eligible  to  the 
office   of   county   superintendent   of   public   in- 


struction, and  included  among  such  quahfiea- 
tions  is  a  requirement  that  a  candidate  for  the 
office  must  be  a  holder  of  a  state  or  state  life 
certificate,  a  certificate  is  intended  which  at 
least  meets  the  requirements  specified  in  the 
law  for  state  certificates. 

2.  Qualifications  for  Countt  Supkrin- 
TENDENT— Constitutional  Pbovisions. 

The  Constitution  of  this  state  proyides  that 
the  qualifications  for  the  office  of  county  super- 
intendent of  public  instruction  shall  be  fixed  by 
law. 

3.  Schools  and  School  Distbicts  «=348(2)— 
County  Superintendent  of  Public  In- 
struction—Ckbtificatk— "State  Certifi- 
cate." .  ^        :,      M 

A  certificate  issued  by  the  state  board  ot 
education,  good  for  two  years  and  not  vlttlid 
in  liigh  schools,  cannot  be  said  to  be  a  state 
certificate  within  the  meaning  of  the  statutes  of 
this  state. 

4.  Schools  and  School  Dibtbicta  <S=>48(2)— 
County  Superintendent  of  Public  in- 
struction— Certificate. 

A  certificate  issued  by  the  county  suj^rln- 
tendcnt  of  public  instruction  in  18i)8,  valid  for 
three  years  in  all  schools  of  the  state,  must  be 
hold  to  be  of  a  lower  Rrade  than  a  state  cer- 
tificate within  the  meaning  of  the  law  prescnb- 
ine  the  qnitlifications  of  county  superintendent 
of  public  instruction. 

Appeal  from  District  Court,  Lemhi  County ; 
J.  Cowen,  Judge. 

Quo  warranto  by  the  People  of  Idaho  by 
John  E.  Rees.  Prosecuting  Attorney,  to  oust 
Olive  Kadletz  from  office  of  County  Super- 
intendent of  Public  Instruction  for  Lemhi 
County.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed,  with  direction  to  en- 
ter decree  declaring  the  olfice  of  District  Su- 
perintendent of  Public  Instruction  foi*  Lemhi 
County  vacant 

John  E.  Rees  and  B.  W.  Whltcomb.  both 
of  Salmon,  for  the  People.  L.  E.  Glennon,  of 
Salmon,  for  respondent 

RICE,  J.  This  U  a  proceeding  in  quo  war- 
ranto brought  for  the  purpose  of  ousting  the 
respondent  from  the  office  of  county  superin- 
tendent of  public  instruction  for  Lemhi  coun- 
ty, which  it  is  alleged  she  holds  without  au- 
thority of  law  and  which  she  wrongfully  and 
unlawfully  withholds  from  one  Clara  Dlggles 
O'Brien.  It  is  stipulated  that  the  respondent 
was  elected  at  the  regular  election  held  in 
Lemhi  county  November  7, 1916,  and  that  she 
had  all  the  necessary  qualifications  to  hold 
the  office  of  county  superintendent  of  public 
Instruction  in  this  state,  provided  she  held 
the  teacher's  certificate  required  by  law.  T1m» 
certificate  held  by  the  respondent  reads  as 
follows: 

"Provisional  State  Certificate. 

"This  certifies  that  Olive  Kadletz  has  complied 
with  the  requirements  of  the  resolution  adopted 
by  the  state  board  of  education  June  13,  1913, 
and  is  granted  this  provisional  state  certificate, 
which  entitles  the  holder  to  teach  in  the  public 
schools  of  the  state  of  Idaho  for  a  period  of 
two  years  from  date. 

"Given  at  Boise,  Idaho,  this  3d  day  of  Octo- 
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ber,  1918.  [Sipiedl  Orace  M.  Shepherd,  Supt. 
of  Public  Instruction.  Edward  O.  Sisaon,  State 
Com'r  of  Education.  Walter  S.  Bruce,  Presi- 
dent State  Board  of  Education.  [Seal.]  Not 
valid  in  high  schools." 

Indorsed: 

"The  within  certificate  is  hereby  renewed  tot 
a  period  of  two  years  from  date  of  expiration 
and  is  now  valid  until  10—3—1017.  Hemice 
McCoy,  State  Sup't  Schools.     6-21—16." 

It  is  further  admitted  tbat  the  respondent 
has  taught  school  for  more  than  two  years, 
one  of  which  years  was  while  holding  the 
above  certiflcate.  It  Is  further  stipulated 
that- Clara  Diggles  O'Brien  was  a  candidate 
for  the  office  of  county  superintendent  of 
public  instruction  at  the  same  election,  and 
received  nest  to  the  highest  number  of  votes. 
She  held  a  first-grade  county  certificate  Is- 
sued by  the  county  superintendent  of  public 
Instruction  of  Bingham  county  on  September 
1,  1S88,  which  was  good  for  three  years  from 
date.  Under  this  certificate  she  taught  for 
a  period  of  three  years.  On  the  3d  day  of 
March,  1913,  she  was  granted  a  state  cer- 
tificate, under  vvMch  lastMnentioned  certifi- 
cate she  taught  for  a  period  of  four  months. 

[1,2J  The  only  question  presented  in  this 
case  is  as  to  the  necessary  qualifications  for 
nomination  and  election  to  the  office  of  coun- 
ty superintendent  of  public  instruction.  Sec- 
tion 6  of  article  18  of  the  Constitution  pro- 
vides that  the  salary  and  qualifications  of 
county  superintendent  shall  be  fixed  by  law. 
Section  3  of  chapter  115,  Sess.  Laws  1913, 
p.  436,  provides 

« *  •  •  P|-<,vi(jed,  that  no  person  shall  be 
eligible  to  the  office  of  county  superintendent  of 
uublic  instruction  unless  be  be,  at  the  time  of 
his  Domination  or  appointment  a  qualified  elec- 
tor of  the  county  from  which  he  is  nominated  or 
appointed,  of  the  age  of  twenty-five  years,  a 
holder  of  a  state  or-  state  life  certificate,  a 
teacher  of  not  less  than  two  years  actual  ex- 
perience and  service  as  a  teacher  in  the  schools 
of  Idaho,  one  of  which  year's  experience  must 
have  been  while  holding  a  valid  certificate  of 
a  grade  not  lower  than  a  state  certificate." 

Section  90a  of  chapter  153,  Sess.  Laws  1915, 
p.  327,  provides: 

"The  certificates  issued  by  the  state  board  of 
education  shall  be  state  certificates  and  special- 
ists' state  certificates,  each  of  which  shall  be 
valid  for  eipht  years,  and  state  life  certificates 
valid  for  hfe,  unless  revoked  for  cause,  and 
state  high  school  certificates,  as  hereinafter 
provided." 

Section  90b  of  the  same  act  provides: 
"State  life  certificates  and  state  certificates 
shall  be  valid  in  all  schools  and  grades." 

The  statutory  provisions  quoted  above  are 
amendments  to  the  School  Code  passed  by  the 
Legislature  in  1911.  They  are  parts'  of  the 
same  act  and  should  be  construed  together. 
While  sections  90a  and  90b,  perhaps,  do  not 
properly  define  state  certificates  and  state 
life  certificates,  they  do  provide  that  a  state 


certiflcate  shall  be  valid  for  eight  years  and 
shall  be  valid  in  all  schools  and  grades.  We 
must  conclude  therefore  tbat  when  the  law 
prescribed  the  qualifications  necessary  for  a 
person  to  become  eligible  to  the  oflflLe  of  coun- 
ty superintendent,  and  included  among  such 
qualifications  is  a  requirement  that  the  can- 
didate for  the  office  must  be  a  holder  of  a 
state  or  state  life  certificate,  a  certificate  was 
intended  which  at  least  was  valid  for  eight 
years  and  valid  in  all  schools  and  grades  in 
the  state.  The  certificate  of  respondent  does 
not  meet  either  requirement 

Counsel  for  respondent  contend  that  the 
law  requires  simply  a  state  certificate  in  or- 
der to  render  one  eligible  to  the  office  of  coun- 
ty superintendent,  without  any  requirement 
as  to  any  kind  or  grade  of  state  certificate. 

[3]  It  is  not  necessary  to  determine  wheth- 
er the  state  board  of  education  possessed  the 
authority  to  issue  such  a  certificate  a^  was 
awarded  to  the  respondent  in  this  case,  but 
to  hold  that  a  certificate  Issued  by  the  state 
board  of  education,  which  does  not  meet  the 
requirements  the  law  declares  shall  inhere 
in  state  certificates,  renders  the  holder  there- 
of eligible  for  the  office  of  county  superin- 
tendent, is  tantamount  to  holding  that  the 
state  board  of  education  rather  than  the  Leg- 
islature may  fix  the  qualifications  for  county 
superintendent  of  public  instruction.  This 
would  be  contrary  to  the  constituti<mal  pro- 
vision above  quoted.  The  respondent  there- 
fore lacks  one  of  the  essential  qualifications 
necessary  to  hold  the  office  in  question,  and 
the  judgment  of  the  trial  court  on  that  point 
must  be  reversed. 

[4]  The  plaintiff  seeks  to  have  a  decree 
entered  declaring  the  said  Clara  Diggles 
O'Brien  entitled  to  the  office  in  question.  The 
only  certificate  held  by  Mrs-.  O'Brien  under 
which  she  had  the  requisite  teaching  expe- 
rience was  a  first-grade  certiflcate  Issued  by 
the  superintendent  of  public  instruction  of 
Bingham  county.  It  cannot  be  held  that  this 
certiflcate  is  not  of  a  lower  grade  tlian  a 
state  certiflcate.  The  comparison  must  be 
made  with  the  state  certificate  provided  for 
by  the  law  above  quoted.  It  would  seem  that 
her  certificate  at  the  time  of  its  issuance  was 
of  a  lower  grade  than  a  state  certificate, 
which  was  also  provided  for  at  that  time. 
As  Mrs.  O'Brien  does  not  possess  the  requi- 
site qualifications  to  hold  the  office  of  county 
superintendent  of  public  instruction,  no  de- 
cree can  be  entered  in  her  favor. 

The  Judgment  is  reversed,  with  instruc- 
tions to  enter  a  decree  declaring  the  office  of 
county  superintendent  of  public  instmctiDn 
for  Lemhi  county  vacant  Costa  awarded  to 
appellant. 

BUDGE,  a  X,  and  MORGAN,  J.,  concur. 
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iSB  Idabo,  7U) 
GLENN  V.  AULTMAN  &  TAYLOR  MA- 
CHINERY CO.  et  al. 
(Supreme  Court  of  Idaho.     Oct  1,  1917.) 

1.  Appeal  and  Ebbob  «=»428(2)— Noticse  of 
Appeal—Jubisdiction. 

Where  the  notice  of  appeal  is  not  filed  un- 
til after  the  expiration  of  the  time  fixed  by  stat- 
ute, this  court  acquires  no  jurisdiction  of  the 
cause.  ' 

2.  Appeal  and  Ebbob  ®=»612(5)— TsAarscBiPT 

— CEBTinCATK— DlSMlSaAL. 

Where  the  trunscript  or  record  on  appeal 
from  an  order  denying  a  motion  for  a  new  trial 
does  not  contain  a  certificate  of  the  trial  judge, 
derk,  or  attorneys  that  the  papers  therein  con- 
tained constitute  all  of  the  records,  papers,  and 
files  cousidered  and  acted  upon  by  the  trial 
court,  upon  the  hearing  of  the  motion,  as  re- 

auired  by  section  4821,   Rev.  Codes,  and  rule 
4  (153  Pac.  xi)  of  the  rules  of  this  court,  the 
appeal  must  be  dismissed. 

Appeal  from  District  Court,  Twin  Falls 
County;    Wm.  A.  Babcock,  Judge. 

Action  by  Fred  W.  Glenn  against  the  Ault- 
man  &  Taylor  Machinery  Company,  Charles 
H.  Dobson,  and  W.  F.  Frambach.  Judgment 
for  plalntlflP  against  defendants  Dobson  and 
Frambach,  then  motion  for  new  trial  denied, 
and  they   appeal.     Appeal  dismissed. 

Turner  K.  Hackman,  of  Twin  Falls,  for 
appellants.  Sweeley  &  Sweeley,  of  Twin 
Falls,  for  respondent 

BUDGE,  C.  J.  Tills  action  was  brought  by 
Fred  W.  Glenn  against  Aultman  &  Taylor 
Machinery  Company,  a  corporation,  Charles 
H.  Dobson  and  W.  F.  Frambacli.  The  jury 
returned  a  verdict  against  the  defendants 
Dobson  and  Frambach,  upon  which  Judgment 
was  entered'  January  31,  1917.  DefaMiants 
Dobson  and  Frambach  moved  for  a  new  trial, 
which  was  denied,  and  an  order  entered 
thereon  on  April  3,  1917.  Subsequent  to  the 
entry  of  the  judgment  it  was  discovered  that 
the  name  of  Frambach  had  been  (Knitted 
therefrom,  and  npon  motion  the  trial  court 
made  an  order  on  June  1,  1917,  correcting 
the  judgment  theretofore  signed  and  entered 
by  inserting  therein  the  name  of  Frambach. 
On  June  1,  1917,  Dobson  and  Frambach  ap- 
pealed: First,  from  the  Judgment;  and,  sec- 
ond, from  the  order  overruling  the  motion 
for  a  new  trial,  which  order  was  filed  June  1, 
1917.  The  appeal  was  thereafter  attempted 
to  be  perfected  by  the  filing  of  the  notice  of 
appeal,  undertaking,  and  transcript. 

[1]  The  case  comes  up  at  this  time  upon 
motion  to  dismiss  the  appeals.  The  notice 
of  appeal  from  the  judgment  was  not  filed 
until  approximately  30  days  after  the  time 
for  filing  same  had  expired,  thereby  confer- 
ring no  jurisdiction  upon  this  court  to  hear 
the  same. 

[2]  The  order  overmling  the  motion  for  a 
new  trial  cannot  be  reviewed  by  this  court 
for  the  reason  that  the  transcript  contains 
no  certificate  of  the  trial  judge,  clerk,  or  the 
attorneys,  as  required  by  section  4821,  Rer. 


Codes  and  mle  24  (153  Pac.  xl)  of  the  rules 
of  this  court,  and  there  is  no  way  to  deter- 
mine whether  the  papers  contained  In  the 
i-ecord  before  us  constitute  all  of  the  records, 
papers,  and  files  considered  and  acted  upon 
by  the  trial  court  upon  the  bearing  of  the 
motion  for  a  new  trial.  There  Is  nothing, 
therefore,  for  this  court  to  consider,  and  it 
follows  that  the  appeal  from  the  order  of  the 
court,  denying  a  new  trial,  must  be  dismissed. 
Dudacek  v.  Vaught,  28  Idaho,  442,  154  Pac. 
995;  Walsh  v.  Niess  et  aL,  30  Idaho,  826, 
164  Pac.  528. 

The  appeals  are  dismissed.  Costs  awarded 
to  respondent. 

MOBOAN  and  RICE,  JJ.,  concur. 


(30  Idaho,  727) 
GLENN  ▼.  AULTMAN  A  TAYLOR  MA- 
CHINERY CO.  et  aL 

(Supreme  Court  of  Idaho.     Oct  2,  1917.) 

1.  Appeal  and  Ebbob  ®=>414^Notice  ov  Ap- 
peal—Pabties. 

Where  one  of  several  codefendants  appeals 
from  the  judgment  or  order  of  the  trial  court 
service  of  notice  of  appeal  upon  such  codefend- 
ants is  essential  to  the  validity  of  his  appeal, 
since  they  are  adverse  parties  to  the  extent  that 
their  interests  would  be  affected  by  the  result  of 
such  appeal. 

2.  Appeal  and  Ebbob  «=:»417(2)— Notice  or 
AppeaI/— Pabties. 

Where  a  notice  of  appeal  is  addressed  to 
certain  parties,  naming  them,  its  legal  effect  is 
limited  to  such  parties  only. 

3.  Appeal  and  Ebbob  «=»430(1)— Noticx  or 
Appeal— Dismissal. 

An  appeal  will  be  dismissed  where  it  appears 
that  the  notice  of  appeal  has  not  been  served 
upon  all  of  the  adverse  parties  whose  interests 
might  be  affected  by  a  reversal  or  modification 
of  the  judgment 

4.  Appeal  and  Ebbob  «s>612(6)— Tbanscbipt 
ON  Appeal— Cebtificatb— Dismissal. 

Where  a  transcript  on  appeal  does  not  con- 
tain a  certificate  from  either  the  trial  judge,  the 
clerk,  or  the  attorneys  that  it  contains  all  the 
records,  papers,  and  files  used  or  considered  by 
the  trial  judge  upon  the  hearing  of  a  motion  to 
correct  the  Judgment  as  required  by  section 
4821,  Rev.  CJodes,  and  rule  24  (153  Pac  xi)  of 
the  rules  of  this  oourt  the  appeal  must  be  dis- 
missed. 

Appeal  from  District  <3ourt  Twin  Falls 
Oonnty;    Wm.  A.  Babcock,  Judge. 

Action  by  Fred  W.  Glenn  against  the  Ault- 
man &  Taylor  Machinery  Company,  Charles 
H.  Dobson,  and  W.  F.  Frambach.  Judgment 
for  plaintiff  against  defendants  Dobson  and 
Frambach,  and  from  an  order  correcting  the 
judgment,  Frambach  appeals.  Appeal  dis- 
missed. 

Turner  K.  Hackman,  of  Twin  Falls,. for  ap- 
pellint  Sweeley  &  Sweeley,  of  Twin  Falls, 
for  respondent. 

BUDGE,  C.  J.  The  facts  out  of  which  this 
appeal  arose  are  the  same  as  those  Involved 
in  Glenn  v.  Aultman  &  Taylor  Machinery 
Company  et  al.,  167  Pac.  1163,  and  reference 
may  be  ha'd  thereto  for  a  more  detailed  state- 
ment of  the   facts. 


sFor  oiber  cases  see 


same  topic  and  KBY-NUIIBER  In  all  Key-Numbered  DlsssU  and  Indexes 

Digitized  by  LjOOQ IC 


tl64 


167  PACIFIC  REPORTER 


(IdabA 


This  Is  a  separate  appeal  by  the  defendant 
Frambach  from  an  order  correcting  the  judg- 
ment From  the  record  it  appears  that  on 
June  1,  1917,  Frambach  served  and  filed  a 
notice  of  api)oal:  First,  from  the  judgment; 
second,  from  the  order  overruling  the  mo- 
tion for  a  new  trial;  and,  third,  from  the 
order  correcting  the  judgment  by  Inserting 
therein  the  name  of  the  defendant  Frambadi, 
which  latter  order  was  entered  June  1,  1917. 

The  transcript  on  file  does  not  contain  a 
copy  of  the  notice  of  appeal;  and,  as  there 
are  two  separate  notices  of  appeal,  filed  and 
served  by  the  defendant  Frambach,  it  is  diffi- 
cult to  determine  which  one  Is  the  perfected 
notice.  However,  the  appeal  being  fatally  de- 
fective, we  will  not  pursue  this  Inquiry  fur- 
ther. 

On  July  5,  1917,  defendant  Frambach  filed 
another  or  a  second  notice  of  appeal,  restrict- 
ing it  to  the  order  made  June  1,  1917,  which 
was  the  order  made  by  the  trial  Judge,  cor- 
recting the  judgment  by  inserting  therein  the 
name  of  the  defendant  Frambach.  This  is 
probably  the  appeal  which  has  been  perfect- 
ed, as  upon  the  same  day  an  undertaking  In 
support  of  one  of  the  Frambach  appeals  was 
duly  filed,  an'd  a  praecipe  from  the  defendant 
Frambach  was  delivered  to  the  clerk  of  the 
court  and  the  transcript  thereon  prepared. 

[1,  2]  As  far  as  appears  from  the  record, 
neither  of  these  notices  of  appeal  was  served 
on  Dobson.  The  attorney  for  appellant  con- 
tends that  the  service  of  the  notice  of  appeal 
upon  Dobson  was  unnecessary  for  the  reason 
that  he  is  and  was  the  attorney  for  both  Dob- 
son and  Frambach  in  the  court  below,  and 
that  he  was  therefore  not  required  to  serve 
himself  with  the  notice  of  appeal.  An  exam- 
ination of  the  record  properly  before  us  dis- 
closes the  fact  that  this  appeal  is  being  pros- 
ecuted on  behalf  ott  Frambach  only,  It  no- 
where appearing  that  attorney  Hackman  rep- 
resenteld  Dobson  In  the  court  below  in  this 
matter,  and  we  are  controlled  by  the  record, 
wherein  It  does  not  appear  that  Dobson  was 
served  with  the  notice  of  appeal,  although 
an  adverse  party,  for  the  reason  that  If  the 
ai^>ellant  Frambach  should  be  successful  In 
his  appeal,  Dobson,  his  codefendant  in  the 
court  below,  would  be  obliged  to  pay  the  full 
amount  of  the  judgment  of  the  lower  court. 

Nor  Is  the  appeal  directed  to  Dobson,  but 
it  is  limited  to  the  attorneys  for  the  respond- 
ent anU  to  the  clerk  of  the  district  court, 
and  signed  by  W.  F.  Frambach,  by  Turner  K. 
Hackman,  his  attorney.  It  has  been  held  that 
where  tUe  notice  of  appeal  is  directed  to  one 
party  alone  its  service  upon  another  would 
not  have  the  effect  of  bringing  such  other 
party  before  the  court  Hibernla  Savings  & 
lioan  Soc.  v.  Lewis,  111  Cal.  519,  44  Pac.  175, 
and  cases  therein  cited.  "The  principle  ap- 
pears to  be  that,  while  an  address  preceding 
the  body  of  the  notice  of  appeal  is  not  es- 
sential to  the  validity  of  the  notice,  yet  if 
an  address  is  given,  it  serves  as  a  limitation 


thereof,  and  shows  the  intention  of  the  appel- 
lant to  give  notice  only  to  those  parties  to 
whom  it  is  a'ddressed,  and  its  effect  is  limit- 
ed accordingly."  In  re  Pendergast's  Estate. 
143  Cal.  135,  76  Pac.  962.  The  notice  being 
addressed  to  attorneys  for  respondent  and  the 
clerk  of  the  district  court,  the  former  being 
an  adverse  party  and  the  latter  an  unneces- 
sary party  (Westheimer  v.  Thompson,  3  Ida- 
ho, 560,  32  Pac.  205,  the  notice  is  limited  to 
the  former,  and  does  not  Include  Dobson, 
who  is  also  an  a'dverse  party.  And,  the  no- 
tice of  appeal  not  having  been  taken  on  Dob- 
son's  behalf,  but  on  Frambach's  behalf  only, 
the  appeal  is  subject  to  dismissal  for  the  rea- 
son that  all  of  the  adverse  parties  were  not 
served. 

[3]  It  has  been  frequently  held  by  this 
court  that  an  appeal  will  be  dismissed  where 
it  appears  that  the  notice  of  appeal  has  not 
been  served  upon  all  of  the  adverse  parties, 
whose  interest  might  be  affected  by  a  re- 
versal or  modification  of  the  judgment  State 
Bank  v.  Watson,  27  Idaho,  211,  148  Pac  470. 

f4]  This  appeal  is  subject  to  dismissal  for 
the  additional  reason  that  it  is  an  appeal 
from  a  contested  motion,  and  the  transcript 
or  record  on  appeal  does  not  contain  a  cer- 
tificate either  of  the  judge,  clerk,  or  the  at- 
torneys that  the  transcript  contains  all  of  the 
records,  papers,  and  files  used  or  considered 
by  the  trial  judge  upon  the  hearing  of  the 
motion  to  correct  the  judgment  as  required 
by  section  4821,  Rev.  Codes,  and  rule  24  (153 
Pac.  xi)  of  the  rules  of  this  court  Dndacek 
V.  Vaught,  28  Idaho,  442, 154  Pac  995;  Walah 
V.  Nless  et  al.,  30  Idaho,  325,  164  Pac  528. 

The  appeal  is  dismissed.  Costs  awarded  to 
respondent. 

MORGAN  and  RICE,  JJ.,  ooncor. 


(30  Idaho.  69SJ 
DORE,  Special  Deputy  State  Bank  Com'r,  ▼. 
COTTOM. 

(Supreme  Court  of  Idaho.     Oct  1,  1917.) 

1.  Instbuctions. 

Held,  that  the  instructions  requested  by  ap- 
pellant and  refused,  also  the  instructions  Kiven, 
disclose  no  error  prejudicial  to  appellant 

2.  Sufficiency  of  Confliotino  Evidencb. 

The  evidence  in  this  case  is  conflicting  and, 
under  the  theory  upon  which  the  case  was  tried, 
sufficient  to  support  the  verdict  and  judgment 

Appeal  from  District  Court,  Lemhi  County; 
James  R.  BothwcU,  Judge. 

Action  by  Timothy  Dore,  as  Special  Dep- 
uty State  Bank  Commissioner  of  the  Leadore 
State  Bank  against  Morris  H.  Cottom. 
Judgment  for  plaintiff,  and  he  appeals.  Af- 
firmed. 

E.  W.  Whitcomb,  of  Salmon,  for  appellant 
Stevens  &  Clute  and  A.  C.  Cherry,  all  of 
Salmon,  for  respondent 

BUDGE,  C  J.  This  acti<ni  was  broo^t 
by  the  appellant  as  special  deputy  state  bank 
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iiommissioner.  In  charge  of  the  affairs  of  the 
Leadore  State  Bank  at  Leadore,  Idaho, 
against  the  respondent,  who  was  (me  of  the 
stockholders  thereof,  to  recover  the  snm  of 
$1,000,  or  the  par  value  of  ten  shares  of  stock 
alleged  to  have  been  held  by  him  In  said  bank, 
together  with  Interest  thereon  from  the  29th 
day  of  May,  1915,  that  being  the  date  pay- 
ment of  said  sum  was  demanded.  The  cffnse 
was  tried  before  a  jury,  who  returned  a  ver- 
dict in  favor  of  api)ellant  for  the  par  value 
of  one  share  of  stock  and  interest 

[1,2]  This  appeal  is  from  the  Judgment. 
It  Is  the  contention  of  the  appellant  that  if 
certain  evidence  had  not  been  admitted  and 
the  Jury  had  been  correctly  instructed  on 
the  law  of  the  case,  a  verdict  would  have 
been  returned  for  the  full  value  of  the  ten 
shares.  We  have  examined  the  instructions 
requested  by  appellant  and  refused,  and  also 
the  instructions  given,  and  find  no  error  with 
respect  to  either,  prejudicial  to  appellant. 
The  other  assignments  of  error  relied  upon  by 
appellant  have  been  examined,  but  in  view  of 
the  record  in  this  case  they  are  without  mer- 
it The  evidence  is  conflicting,  but,  under 
the  theory  upon  wtiich  the  case  was  tried,  is 
sufficient  to  support  the  verdict  and  Judg- 
ment 

Iilnding  no  prejudicial  error  in  the  record, 
the  Judgment  of  the  trial  court  is  affirmed. 
Costs  awarded  to  respondent 

MORGAN  and  RICE,  JJ.,  ctmcnr. 


(30  Idaho,  731) 

DORE,  Special  Deputy  State  Bank  Com'r,  v. 
BENEDICrr. 

(Supreme  Court  of  Idaho.     Oct  2,  1917.) 

Appeal  from  District  Court  Lemhi  County: 
James   R.  Bothwell,  Judge. 

Action  by  Timothy  Dcre,  as  Special  Deputy 
State  Bank  Commissioner  of  the  Leadore  State 
Bank,  against  Ernest  R.  Benedict  to  recover 
the  par  value  of  certain  bank  stock  held  by  de- 
fendant in  an  insolvent  state  bank.  From  the 
judgment  plaintiff  appeals.    Affirmed. 

K.  W.  Whitcomb,  of  Salmon,  for  appellant 
Stevens  &  Clute  and  A.  C.  Cherry,  all  of  Sal- 
mon, for  respondent 

BUDGE,  C.  J.  The  parties  to  the  above-en- 
titled action  and  their  respective  attorneys  have 
stipulated: 

"That  the  judgment  to  be  rendered  upon  ap- 
peal in  the  above-entitled  action  shall  be  govern- 
ed by  the  judgment  that  may  be  rendered  in  the 
case  of  Timothy  Dore,  as  Special  Deputy  State 
Bank  Commissioner  of  the  Leadore  State  Bank, 
plaintiff,  v.  Morris  H.  Cottom,  Defendant"  (167 
Pac.   1164). 

Upon  the  authority  of  that  case  the  Judgment 
of  the  trial  court  in  this  cause  is  affirmed. 
Costs  awarded  to  respondent 

MORGAN  and  RICE,  JJ.,  concur. 


(30  Idsbo,  703) 
EVANS  STATE)  BANE  v.  SKEFN  et  aL 

(Supreme  CJourt  of  Idaho.    Oct  1, 1917.) 

1.  Apfeai,  and  Error  €=>7S(1)— Nonaffkai^ 
ABU!  Orders— "Final  JtrDomsNT." 

Neither  an  order  appointing  a  receiver  of 
mortgaged  personal  property,  an  order  denying 
and  overruling  a  motion  to  vacate  and  set  aside 
the  receiversUp,  nor  an  order  authorizing  and 
directing  the  sale  of  the  property  is  a  final  judg- 
ment, but  such  orders  are  interlocutory,  and  are 
not  reviewable  upon  direct  appeal  therefrom. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  EMrst  and  Second  Series,  Final 
Decree  or  Judgment] 

2.  Appeal  and  Errob  «=976(1)  —  "Final 
Judgment." 

A  final  judgment  is  one  which  disposes  of 
the  subject-matter  of  the  controversies  or  deter- 
mines the  litigation  between  the  parties  on  the 
merits. 

3.  Appeal  and  Error  «=>80C6)— "Inteblocu- 
TOBT  Decree  ob  Judoment' —  "Intkbloou- 
1JT0BT  Obdeb." 

A  judgment  or  order  or  decree  which  is  in- 
termediate or  incomplete  and  while  settling  some 
of  the  rights  of  the  parties  leaves  something  re- 
maining to  be  done  in  the  adjudication  of  their 
substantial  rights  is  interlocutory. 

[EM.  Note.— For  other  definitions,  see  'Word* 
and  Phrases,  First  and.  Se<»nd  Series,  Interloc- 
utory Decree  or  Judgment;  Interlocutory  Or- 
der.! 

Appeal  from  District  Court,  Power  Coun- 
ty :  J.  J.  Gubeen,  Judge. 

Action  by  the  Evans  State  Bank  against 
Margaret  Skeen  and  others.  From  an  order 
appointing  a  receiver,  an  order  overrallng  a 
motion  to  vacate  the  receivership,  and  an  or- 
der directing  the  sale  of  property  held  there- 
under, defendants  appeaL    Dismissed. 

See,  also,  29  Idaho,  331,  158  Pac.  1072. 

J.  Ben  Hall,  of  Pocatello,  and  Maurice  M. 
Myers,  of  American  Falls,  for  appellants. 
McDougall  &  Jones,  of  Pocatello,  and  Isaac 
E.  McDougall,  of  American  Falls,  for  re- 
spondent 

MORGAN,  J.  This  case  comes  before  the 
court  upon  appeal  from  an  order  appointing 
a  receiver  of  mortgaged  personal  property, 
an  order  denying  and  overruling  a  motion  to 
vacate  and  set  aside  the  re(»ivershlp,  and  an 
order  authorizing  and  directing  the  sale  of 
the  property.  Respondent  has  moved  for  a 
dismissal  upon  the  ground,  among  others, 
that  the  orders  are  not  final,  but  interlocuto- 
ry, and  that  neither  of  them  is  reviewable 
upon  direct  appeal  therefrom.  Any  addition- 
al facts  necessary  to  an  understanding  of 
what  will  be  said  in  disposing  of  this  motion 
are  to  be  found  In  Skeen  v.  District  Court 
29  Idaho,  331,  158  Pac.  1072. 

[1]  The  right  to  appeal,  in  this  state,  is 
conferred  by  legislative  authority,  and  If  It 
exists  it  must  be  found  in  the  Constitution 
or  statutes.  It  has  t>een  contended  that  all 
orders  and  decisions  of  district  courts  are 
made  appealable  by  section  9,  art  5,  of  the 
Constitution,  wherein  it  is  provided  that  the 
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Supreme  Court  shall  have  Jurisdiction  to  re- 
view, upon  appeal,  any  decision  of  the  district 
courts,  or  the  judges  thereof,  but  this  section 
must  be  read  and  considered  together  with 
section  13  of  the  same  article,  directing  that 
the  Legislature  shall  provide  a  proper  sys- 
tem of  appeals.  In  the  discharge  of  the  duty 
imposed  upon  it  by  section  13,  art.  5,  of  the 
Constitution,  above  mentioned,  the  Legisla- 
ture, in  section  4800,  Bev.  Codes,  has  pro- 
vided: 

"A  judgment  or  order,  in  a  civil  action,  except 
when  expressly  made  final,  ma;  be  reviewed  as 
prescribed  in  this  Code,  and  not  otherwise." 

Section  4807,  Rev.  Codes,  as  amended  by 
dtapter  111,  Sess.  Laws  1911,  p.  367,  and  by 
chapter  80,  Sess.  Laws  1915,  p.  193,  designate 
the  judgments  and  orders  of  district  courts 
from  which  appeals  may  be  taken  to  this 
court,  and  they  are:  A  final  judgment  In  an 
action  or  special  proceeding  commenced  In 
the  court  in  which  the  same  Is  rendered ;  a 
judgment  rendered  on  appeal  from  an  in- 
ferior court ;  a  judgment  rendered  on  an  ap- 
peal from  an  order,  decision,  or  action  of  a 
board  of  county  commissioners;  an  order 
granting  or  refusing  to  grant  a  new  trial ; 
an  order  granting  or  dissolving  an  injunc- 
tion ;  nn  order  refusing  to  grant  or  dissolve 
an  injunction ;  an  order  dissolving  or  refus- 
ing to  dissolve  an  attachment;  an  order 
granting  or  refusing  to  grant  a  change  of 
place  of  trial ;  any  special  order  made  after 
final  judgment;  and  an  Interlocutory  judg- 
ment In  actions  for  partition  of  real  proper- 
ty. While  other  legislative  enactments  pro- 
vide for  appeals  from  the  district  courts  to 
this  court  in  certain  cases,  none  of  them  ap- 
ply to  the  question  here  under  consideration. 

[2,  3]  A  final  judgment  has  been  defined  to 
be  one  which  disposes  of  the  subject-matter 
of  the  controversy  or  determines  the  litiga- 
tion between  the  parties  on  its  merits.  A 
judgment,  order,  or  decree  which  is  inter- 
mediate or  Incomplete  and,  while  it  settles 
some  of  the  rights  of  the  parties,  leaves 
something  remaining  to  be  done  in  the  adju- 
dication of  their  substantial  rights  in  the  case 
by  the  court  entertaining  jurisdiction  of  the 
same,  is  interlocutory.  3  C.  J.  441.  Apply- 
ing these  definitions  to  the  orders  here  at- 
tempted to  be  appealed  from  it  will  be  seen 
at  once  that  they  are  Interlocutory  and  not 
final.  An  examination  of  section  4807,  Rev. 
Codes,  as  amended,  discloses  tliat  no  appeal 
has  been  provided  for  from  an  order  appoint- 
ing a  receiver,  from  an  order  denying  and 
overruling  a  motion  to  vacate  a  receivership, 
or  from  an  order  authorizing  and  directing 
the  sale  of  property  held  thereunder.  We 
conclude,  therefore,  that  these  orders  are  not 
appealable,  and  that  the  motion  to  dismiss 
must  be  sustained. 


Counsel  for  appellant  relies  upon  an  obser- 
vation made  by  this  court  in  the  case  of 
Chemung  Mining  Co.  v.  Hanley,  11  Idaho. 
302,  81  Pac.  619,  as  follows: 

"Under  the  provisions  of  section  9.  article  5, 
of  our  *  •  »  Constitution,  this  court  has  jo- 
risdiction  to  review,  upon  appeal,  any  decision 
of  the  district  court  or  the  judges  thereof.  An 
order  granting  or  refusing  a  motion  for  the  ap- 
pointment of  a  receiver  is  a  decision,  and  sncb 
decision  is  appealable;  therefore  the  order  of 
the  district  court  denying  the  appointment  of  a 
receiver  in  this  case  is  an  appealable  order." 

The  foregoing  quotation  is  misleading  and. 
If  capable  only  of  the  construction  which  its 
language,  read  and  unexplained,  seems  to 
justify,  we  would  not  hesitate  to  expressly 
overrule  it.  But  this  court  in  Utah  Ass'n  of 
Credit  Men  v.  Budge,  16  Idaho,  751,  102  Pac. 
390,  691,  after  quoting  the  statement  from 
Chemung  Mining  Co.  ▼.  Hanley,  above  re- 
cited, said: 

"That'holding  seems  to  have  been  conatroed  by 
some  to  mean  that  an  appeal  may  be  taken  di- 
rectly from  any  order  or  decision  that  a  district 
court  can  make.  This  is  entirely  erroneons. 
The  Constitution  does  not  so  provide.  It  author- 
izes and  empowers  this  court  to  review  npoo 
appeal  any  decision  that  a  district  coart  may 
malce,  but  it  does  not  give  a  direct  appeal  from 
every  order  and  decision  a  trial  court  makes.  If 
that  view  prevailed,  there  would  be  no  sach 
thing  as  reaching  a  final  judgment  in  a  trial 
court  in  a  contested  case  in  any  reasonable 
length  of  time.  If  cases  were  tied  np  from  time 
to  time  until  an  appeal  could  be  taken  from 
every  order  and  decision  made  by  the  court  ia 
the  course  of  a  trial,  there  would  be  no  end  to 
a  case.  The  Constitution  does  not  mean  any 
such  thing.  It  does  mean,  however,  that  when 
an  appeal  is  taken  from  an  appealable  order 
or  judgment,  that  this  court  has  the  jurisdiction 
and  authority  to  review  any  and  all  orders  and 
decisions  made  by  the  trial  court  to  which  the 
party  has  duly  excepted  and  preserved  his  objec- 
tion and  exception  in  the  manner  and  form  pro- 
vided by  law." 

See,  also,  Mahoney  v.  Elliott,  8  Idaho,  356, 
69  Pac.  108;  Maple  v.  WilUams,  15  Idaho, 
642.  98  Pac.  848;  Welser  Irr.  District  v.  Mid- 
dle Valley,  etc.,  Co.,  28  Idaho,  548,  155  Pae. 
484.  In  Keane  v.  Kibble,  28  Idaho,  274,  154 
Pac.  972,  a  case  very  much  like  the  one  here 
under  consideration,  this  court  inadvertently 
entertained  an  appeal  from  an  order  ap- 
pointing a  receiver  and  from  an  order  denj-- 
Ing  a  motion  to  set  aside  the  appointment. 
In  that  case  no  motion  to  dismiss  was  made. 
nor  was  the  right  to  appeal  from  the  orders 
in  any  manner  questioned,  and  the  point  here 
decided  escaped  the  attention  of  the  court. 
Hnd  a  motion  been  made  to  dismiss  the  ap- 
peal upon  the  ground  that  the  orders  were 
not  appealable.  It  would  have  been  sustained. 

The  appeal  is  dismissed.  Costs'  are  award- 
ed to  respondent 

BUDGE,  0.  J.,  and  RIOB,  J.,  eoncnr. 
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(Se  Or.  1) 

BAILLIE  y.  COLUMBIA  GOLD 

MINING  CO. 

RICHARDSON  t.  BACKUS  «t  aL 

(Supreme  Coart  of  Oregon.    Oct  16,  1017.) 

1.  £4tTiT7  «=a88  —  Limitation  or  Actions 

<=»175— LACHE&— Waivib. 
Defenses  of  laches  and  limitations  can  be 
waived,  and  are  deemed  waived  unless  asserted 
by  tlie  litigant  entitled  to  assert  them. 

2.  Eqottt  «=»84  —  Limitation  of  Aotionb 
4=s»12(l)—LACREa— Right  to  Absebt. 

If  a  suit  by  a  minority  stockholder  against 
the  corporation  and  others  be  one  brought  in 
its  right  to  recover  for  it  money  abstracted  from 
ita  treasury,  it  cannot  assert  defenses  of  laches 
and  limitatione;  but  otherwise  if  the  suit  is 
an  equitable  demand  on  it  for  plaintiff's  share 
of  a  fund  which  should  have  been  distributed 
as  dividends,  in  which  case  it  is  the  adverse 
party. 

3.  COBPOBATIONS  «=»152  — DiVIOXNDB  — DKC- 
LABATION. 

Generally  a  corporation's  officers  are  sole 
judges  of  the  propriety  of  declaring  dividends; 
and  a  minority  stockholder  may  compel  a  dec- 
laration only  on  clearly  showing  that  the  direc- 
tors arc  guilty  of  fraud  or  bad  faith  in  accumu- 
lating a  Targe  surplus  and  refusing  dividends. 

4.  Corporations  €=34(6)  —  Cobpoeate  Fic- 
tion—Estoppel  TO  Deny. 

Neither  is  plaintiff  in  a  position  to  contend 
that  a  corporation  is  a  fiction,  nor  can  the  cobrt 
hold  it  such,  where  the  company  was  organiz- 
ed for  a  lawful  purpose,  and  for  years  carried 
on  a  lawful  business,  and  plaintiff  participat- 
ed in  its  organization,  and  all  those  years  serv- 
ed it  as  director  and  salaried  employ^,  and  made 
reports  on  its  behalf  to  the  corporation  commis- 
sioner, and  sues  as  owner  of  shares  of  its  stock, 
and  has  received  dividends  thereon,  and  in  bis 
complaint  alleges  its  corporate  existence. 
6.  Process  ®=86— Sebvice  bt  Publication. 

The  seizure  or  control  of  the  res  which  will 
Justify  sei-vice  by  publication  need  not  be  by 
attachment,  but  may  be  by  bill  in  equity. 

6.  Pbocess  «=>89— Service  by  Publication. 

Service  by  publication  cannot  be  made  un- 
less the  court,  when  the  substituted  service  is 
invoked,  has  possession  of  some  property  t)elong- 
ing  to  the  defendant  so  as  to  be  served. 

7.  Corporations  «=3557(4)— Minobitt  Stook- 
holdebs— Recei  veb. 

It  is  within  the  general  power  of  a  court 
of  equity  to  grant  a  receivership  over  a  cor- 
poration, which  will  not  work  a  dissolution  of 
It,  where  through  it  the  relief  of  a  minority 
stockholder  against  the  fraud  of  majority  hold- 
ers can  be  best  worked  out;  and  where  there 
are  no  innocent  stockholders  or  creditors  liable 
to  be  injured  thereby  this  will  be  done;  L.  O. 
L.  {  1108,  statin?  circumstances  under  which 
a  receii^r  may  be  appointed,  not  divesting  or 
abridging,  but  enlarging  this  jurisdiction  inher- 
ent in  courts  of  equity, 

8.  Mines  and  Minebals  «=s>53— Option  Con- 
tract— Construction. 

Contract  of  plaintiff  with  the  company  own- 
ing a  mine  subject  to  a  mortgage,  giving  him 
option  of  purchasing  for  a  certain  amount  5 
per  cent,  interest  in  the  "equity  now  owned  by" 
said  company  in  the  mine,  does  not  entitle  him 
to  5  per  cent,  interest  in  the  property,  free  of 
mortgage. 

9.  Cobpobations  <8=>388(4)— Minobity  Stock- 
noLDERs— Acquiescence  in  Divebsion  of 
Funds. 

Evidence  in  minority  stockholder's  suit  held 
to  show  he  acquiesced  in  diversion  of  corpora- 
tion's funds  by  way  of  loan  or  investment,  and 
so  was  not  entitled  to  relief  on  account  thereof. 


la  Banc,    Appeal  from  Circuit  Cotirt,  Bak- 
er Cotmty ;  Oustav  Anderson,  Judge. 
On  rehearing.    Denied. 
For  former  opinion,  see  166  Paa  965. 

Harris  Richardson,  of  6t.  Paul,  Minn.,  and 
M.  D.  Clifford,  of  Baker,  for  appellanta 
James  H.  Nldbols,  Stnlth  &  Smith,  and  John 
L.  Rand,  all  of  Baker,  for  respondent 

McCAMANT,  J.  As  requested  by  plalntUfa 
petition  for  a  rehearing,  we  have  read  again 
plaintiff's  briefs.  We  have  also  re-r^ead  large 
portions  of  the  testimony  and  many  of  the  ex- 
hibits. We  mave  re-examined  the  amended 
complaint  on  which  the  case  was  tried,  and 
have  tested  it  by  the  rule  laid  down  In  Olds 
V.  Gary,  13  Or.  862,  10  Pac.  786,  and  Oregon 
&  California  B.  R.  Oo.  v.  Jackson  County,  38 
Or.  589,  597,  64  Pac.  307,  65  Pac  369.  This 
pleading  Is  fatally  defective  even  under  the 
liberal  rule  of  construction  prescribed  by 
these  authorities^  The  case  Is  not  one  of  a 
defective  statement  of  a  good  cause  of  suit, 
but  of  a  failure  to  state  a  cause  of  suit.  As 
pointed  out  In  the  first  opinion,  the  amended 
complaint  omits  a  number  of  essential  al- 
legations. 

[1 , 2]  It  is  contended  that  the  Columbia 
Company  is  in  no  position  to  raise  the  ques- 
tions of  laches  and  the  statute  of  limitations. 
If  the  suit  is -to  be  treated  as  one  brought  In 
the  right  of  the  Columbia  Company  to  recover 
for  It  moneys  abstracted  from  its  treasury, 
this  contention  Is  sound.  These  defenses  can 
be  waived,  and  they  are  deemed  waived  un- 
less asserted  by  the  litigant  entitled  to  assert 
them.  Davis  v.  Davis,  20  Or.  78,  84,  25  Pi^c. 
140;  Greason  v.  Douglas  County,  167  Paa 
796,  decided  October  0, 1917.  The  parties  en- 
titled to  as8ei%  or  waive  these  defenses.  In 
the  case  supposed,  would  be  the  defendant 
Backus  and  the  others  charged  with  the 
frauds  relied  on.  • 

In  his  petition  for  a  rehearing  plalntlfl 
repudiates  the  suggestion  that  this  suit  is 
brought  in  the  rij^t  of  the  Columbia  Com- 
pany. He  construes  his  sal%  as  an  equitable 
demand  on  the  corporation  for  his  share  of 
the  fund  whidi  should  have  been  distributed 
as  a  dividend.  In  this  view  of  the  case  the 
Columbia  Company  is  the  adverse  party  and 
Is  entitled,  at  Its  election,  to  insist  on  its  de- 
fenses of  laches  and  the  statute  of  limita- 
tions. 

[3]  The  amended  complaint  wholly  falls 
to  state  facts  showing  that  plaintiff  Is  en- 
titled to  declare  his  own  dividend,  or  to  have 
the  court  require  the  corporation  so  to  do. 
The  authority  chiefly  relied  on  is  Fougeray 
V.  Cord,  50  N.  J.  Eq.  185,  24  Att.  499.  This 
was  a  suit  brought  by  a  minority  stockholder 
in  the  right  of  a  corporation.  He  showed 
that  Its  assets  consisted  wholly  of  profits  in 
which  he  was  entitled  to  participate.  It 
clearly  appeared  that  the  failure  to  declare 
dividends  was  due  to  the  fraudulent  design 
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of  the  directors  to  deprive  plaintiff  of  his 
share  of  the  profits.  The  purposes  for  which 
the  corporation  waa  organized  had  been  for 
the  most  part  subserved,  and  the  defendants 
had  transferred  its  assets  fraudulently  to  a 
new  corporation  In  whose  name  they  were 
transacting  business.  The  assets  consisted 
of  town  lots,  bills  receivable,  and  liquid  se- 
curities, all  of  which  were  readly  divisible. 
Plaintiff  secured  personal  service  on  the  de- 
fendants and  the  decree  provided  for  a  re- 
ceiver who  should  divide  the  assets  equally 
among  the  stockholders.  It  afilrmatively  ap- 
peared that  there  were  no  creditors  and  that 
the  corporation  no  longer  required  any  cap- 
ital. 

In  the  amended  complaint  in  the  instant 
case  it  does  not  appear  that  the  corporate  en- 
terprise has  been  subserved  or  abandoned ; 
there  are  no  allegations  from  which  the  capi- 
tal requirements  of  the  company  can  be  in- 
ferred ;  and  plaintiff  does  not  show  that  the 
directors  are  abusing  their  discretion  in  with- 
holding dividends.  The  rule  of  law  appli- 
cable is  correctly  stated  In  4  Thompson  on 
Corporations  (2d  Ed.)  !  4509: 

"As  a  general  rule,  the  officers  of  a  corporation 
are  the  sole  judges  of  the  propriety  of  declaring 
dividends;  but  when  directora  use  their  powers 
illegally,  wantonly,  or  oppressively,  a  court  of 
equity,  at  the  instance  of  a  minority  stockhold- 
er, will  interfere  to  prevent  such  misconduct. 
Thus  a  minority  stockholder  mAy  compel  the 
declaration  of  dividends  where  he  clearly  shows 
that  the  directors  are  guilty  of  fraud  or  bad 
faith  in  accumulating  a  large  surplus  and  re- 
fusing to  pay  dividends." 

The  rule  is  also  illustrated  by  the  follow- 
ing cases:  Hiscock  v.  Lacy,  9  Misc.  Rep.  678, 
30  N.  T.  Supp.  860,  872,  873 ;  Boardman  v. 
Lake  Shore  Co.,  84  N.  Y.  157 ;  Morey  v.  Fish 
Bros.  Co.,  108  Wis.  520,  629,  '84  N.  W.  862. 
The  first  of  these  cases  is  valuable  as  showing 
the  care  which  should  be  exercised  in  this 
class  of  litigation.  The  record  showed  a  con- 
spiracy to  prevent  the  declaration  of  a  div- 
idend by  absorbing  profits  and  by  concealing 
the  extent  of  the  assets  through  fraudulent 
charges  on  the  books.  The  court  carefully 
investigated  the  financial  condition  of  the 
corporatlcm  and  consorratlvely  determined 
the  fund  which  plaintiffs  were  entitled 
to  have  distributed  in  a  dividend.  By 
amendment  of  his  pleadings  and  by  further 
proof  plaintiff  may  bring  himself  within  the 
operation  of  these  authorities  which  he  cites, 
but  in  the  present  state  of  the  record  neither 
his  allegations  nor  his  proofs  entitle  him  to 
relief  in  the  form  of  dividends. 

[4]  Plaintiff  asks  us  to  disregard  what  he 
calls  "the  corporate  fiction,"  and  cites  2  Cook 
on  Corporations  (5th  Eld.),  §  663,  Elrst  Na- 
tional Bank  V.  Trebeln,  59  Ohio  St  316,  52 
N.  E.  834,  and  Bennett  v.  Minott.  28  Or.  339, 
347,  39  Pat  997,  44  Pac.  288.  These  author- 
ities hold  that  where  a  corporation  Is  organ- 
ized for  a  fraudulent  or  unlawful  purpose, 
and  where  the  rights  of  Innocent  parties  are 
not  Involved,  equity  will  disregard  the  cor- 


porate fiction.  The  Ohio  and  Oregon  cases 
had  to  d.0  with  the  organization  of  corpora- 
tions by  insolvent  debtors,  who  transferred 
assets  to  the  corporations  In  fraud  of  their 
creditors.  The  Ohio  court  treated  the  fraud- 
ulent conveyance  aa  an  assignment  for  the 
benefit  of  creditms  as  required  by  an  Ohio 
statute.  This  court  treated  the  fraudulent 
conveyance  as  void  at  the  Instance  of  credi- 
tors of  the  grantor,  and  subjected  the  prop- 
erty to  the  payment  of  the  grantor's  debts. 

The  Columbia  Company  was  organized  for 
a  lawful  purpose.  From  July,  1897,  to  Sep- 
tember, 1915,  it  was  engaged  in  the  conduct 
of  a  lawful  business.  Plaintiff  participated 
in  its  organization  and  during  all  those  years 
served  it  as  director  and  salaried  employ^. 
He  made  reports  from  year  to  year  on  be- 
half of  the  corporation  to  the  corporatlMi 
commissioner.  In  the  ninth  paragraph  of 
his  amended  complaint  plaintiff  alleges  the 
corporate  existence  of  the  Columbia  Com- 
pany; he  sues  as  the  owner  of  75  shares  of 
its  capital  stock.  Plaintiff  has  received  con- 
siderable sums  of  money  as  dividends  on  hla 
stock.  He  is  in  no  position  to  contend  that 
th^s  corporation  is  a  fiction,  nor  can  this 
court  so  hold. 

[6,  6]  Plaintiff  finds  fault  with  our  holding 
that  his  attempted  service  by  publication  was 
ineffectual.  It  was  not  intended  by  the  for- 
mer opinion  to  announce  the  rule  that  there 
can  be  no  service  by  publication  without  a 
prior  attachment  on  which  to  base  it.  The 
seizure  or  control  of  the  res  which  will  Jus- 
tify such  substituted  service  may  be  by  bill 
in  equity.  Hawkhis  v.  Doe,  60  Or.  437,  439, 
440,  119  Pac.  754,  Ann.  Cas.  1014A,  765; 
State  V.  First  National  Buuk,  61  Or.  551,  555, 
123  Pac.  712,  Ann.  Cas.  1914B,  153.  But 
all  the  authorities  hold  that  such  service  can- 
not be  made  unless  the  court,  at  the  time 
when  the  substituted  service  is  invoked,  has 
possession  of  some  property  belonging  to  the 
defendant  so  to  be  served.  If  this  were  a 
suit  to  establish  and  foreclose  a  lien  on  the 
majority  stock  of  the  Columbia  Company  and 
Backus-Brooks  Company,  the  Maine  corpora- 
tion which  beneficially  owns  the  majority 
stock,  were  a  party  to  the  suit,  a  service  by 
publication  could  be  had  on  said  defendant, 
and  if  it  failed  to  appear  a  decree  with  ref- 
erence to  the  stock  could  t>e  passed.  Jellenik 
V.  Huron  Copper  Mining  Co.,  177  D.  S.  1,  20 
Sup.  Ct  559,  563,  44  L.  Ed.  647.  But  the 
mine  and  the  fund  of  $14,756.83  paid  into 
court  were  the  property  of  the  Columbia 
Company.  Neither  at  law  nor  in  equity  did 
they  belong  to  the  defendants  on  whom  serv- 
ice by  publication  was  undertaken  to  be 
had.  Such  attempted  service  was  ineffec- 
tual and  nugatory. 

[7]  It  is  asserted  in  plaintiff's  petition  that 
when  this  suit  was  brought  there  was  no 
ground  for  the  appointment  of  a  receiver. 
We  have  no  disposition  to  force  a  receiver- 
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ship  on  these  parties  unless  plaintiff  elects 
to  ask  for  It,  but  for  the  sake  of  clarifying 
our  previous  opinion  we  answer  the  sug- 
gestion of  plaintiff.  We  are  dted  to  a  line 
of  authority  to  the  effect  that  equity  has 
no  Jurisdiction  to  dissolve  a  corporation  un- 
less such  jurisdiction  Is  conferred  by  statute, 
and  that  a  receivership  which  would  be 
equivalent  to  a  dissolution  will  not  be  grant- 
ed. The  receivership  suggested  in  our  previ- 
ous opinion-  would  not  dissolve  the  Columbia 
Ck)nipany.  It  is  within  the  general  powers  of 
a  court  of  equity  to  grant  a  receivership  over 
a  corporation  where,  through  such  receiver- 
ship, the  relief  of  a  minority  stockholder  can 
be  best  worked  out.  Smith  on  Receiverships, 
{  225c,  p.  359;  2  Macben  on  Modern  Law  of 
Corporations,  S  1161,  p.  958 ;  Miner  v.  Belle 
Isle  Ca,  93  Mich.  97,  112,  53  N.  W.  218,  17 
L.  R.  A.  412;  State  v.  District  Court,  15 
Mont.  324,  a{3-3,30,  39  Pac.  31(5,  27  L.  K.  A. 
392,  48  Am.  St.  Rep.  682.  The  right  Is  to  be 
exercised  sparingly  and  with  great  caution, 
to  the  end  that  the  Innocent  be  not  made  to 
suffer  with  or  for  the  guilty.  Columbia  Co. 
V.  Washed  Bar  Co.  (C.  C.)  136  Fed.  710,  712 ; 
Bauer  v.  Haggerty,  42  Wash.  313.  84  Pac. 
871 ;  Ponca  Mill  Co.  v.  Mlkesell,  55  Neb.  98, 
101,  75  N.  W.  46.  But  where  there  are  no 
innocent  stockholders  or  creditors  liable  to 
Injury  from  the  appointment  and  where  the 
rights  of  a  minority  stockholder  victimized 
by  the  frauds  of  the  majority  can  best  be 
secured  to  him  through  a  receivership,  the 
relief  will  be  granted.  Hampton  v.  Bu- 
chanan, 51  Wash.  155,  163,  98  Pac.  374; 
Fougeray  v.  Cord,  50  N.  J.  Bq.  185,  201,  24 
Atl.  499.  Section  1108,  L.  O.  L.,  does  not 
divest  this  jurisdiction  Inherent  In  courts  of 
equity;  the  office  of  the  statute  is  not  to 
abridge,  but  to  enlarge,  this  jurisdiction. 

[t]  Plaintiff's  petition  presses  upon  us  with 
much  earnestness  the  contention  that  we  are 
in  error  in  the  contruction  placed  on  the  con- 
tract by  which  plaintiff  acquired  his  interest 
In  the  mine  and  bis  stock  in  the  Columbia 
Company.  The  contract  in  question  was  ex- 
ecuted January  7,  1897,  prior  to  the  incor- 
poration of  the  Columbia  Company,  and  at 
a  time  when  only  a  small  part  of  the  purchase 
price  of  the  mine  had  been  paid.  The  dis- 
pute on  this  branch  of  the  case  has  to  do 
with  plaintiff's  contention  that  B.  W.  Backus 
Lumber  Company  was  obligated  to  pay  to  the 
vendors  the  balance  of  the  purchase  price, 
and  that  the  defendants  were  guilty  of  a  mis- 
appropriation of  the  funds  of  the  Columbia 
Company  In  using  $60,000  of  them  with  In- 
terest in  the  payment  of  the  balance  of  this 
purchase  price.    The  agreement  Is  as  follows: 

"Memorandum  of  agreement  made  and  enter- 
ed into  by  and  between  the  B.  W.  Backus  Lum- 
ber Company,  party  of  the  first  part,  and  Frank 
B.  Bailbe,  party  of  the  second  part,  both  of 
Minneapolis,  Hennepin  county,  Minnesota,  to 
wit: 

"Now  whereas  the  said  first  party  is  the  own- 
er of  the  property  known  as  the  'Columbia 
Mine,'  as  is  shown  by  a  certain  lease  and  deed 
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in  escrow,  made  and  executed  on  the  seven- 
teenth of  August,  1896,  a  copy  of  which  is  on 
file  in  the  office  of  the  register  of  deeds  of  Baker 
county,  Oretron,  made  by  Henry  Cable,  Irwin 
Cable,  and  Marion  Cable,  vendors,  all  of  Baker 
county,  Oregon,  and  R.  C.  Leavitt,  of  Minne- 
apolis, Hennepin  county,  Minnesota,  purchaser 
in  behalf  of  the  said  B.  W.  Backus  Lumber 
Company,  of  whicli  he  is  its  vice  president. 
All  of  the  above  property  named  in  the  above 
deed  and  lease  and  all  other  property  acquired 
since  that  date  by  Frank  S.  Baillie,  or  any 
other  persons,  now  l>elongs  to  this  property,  and 
is  all  jointly  known  hereafter  for  the  sake  of 
convenience  as  the  'Columbia  Mine.' 

"And  whereas,  it  is  agreed  that  the  said 
Baillie^  shall  enter  at  once  into  the  employ  of 
the  said  first  party  hereto  as  active  manager 
of  the  'Columbia  Mine,'  and  to  so  remain  as 
long  as  such  employment  is  mutually  satisfac- 
tory, and  for  such  services  he  shall  receive  a 
salary  of  $100  per  month  and  all  his  expenses 
while  in  service  together  with  his  railroad  fare 
and  traveling  expenses,  including  four  or  six 
trips  to  Minneapolis  from  the  mine  per  annum, 
if  he  should  find  it  necessary  or  convenient,  and 
for  the  two  and  one-half  months'  services  al- 
ready rendered  the  sum  of  $115  per  month  and 
expenses.^  And  as  a  further  consideration, 
should  his  services  prove  mutually  satisfactory, 
it  is  hereby  agreed  that  said  Baillie  shall  have 
the  privilege  of  purchasing  a  5  per  cent,  inter- 
est in  the  equity  now  otcned  hy  laid  first  party 
in  said  'Columbia  Mine'  at  the  agreed  price  of 
$5,000.  on  the  following  terms  to  wit,  the  sum 
of  $1,000  in  cash  the  receipt  of  which  is  hereby 
acknowledged,  and  the  remaining  sum  of  .$4,000 
shall  bear  interest  at  the  rate  of  8  per  cent,  per 
onnum,  and  shall  be  paid  at  the  convenience  of 
said  Baillie,  but  within  a  period  of  five  years 
from  this  date,  proviileil,  however,  that  no  divi- 
dend or  profits  from  said  'Columbia  Mine'  shall 
be  paid  to  said  Baillie  until  said  five  per  cent, 
interest  shall  have  been  paid  in  full,  either  out 
of  his  share  of  profits  or  otherwise.  It  is  fur- 
ther agreed  that  should  this  property  be  incor- 
porated and  the  stock  of  same  issued,  the  said 
Bnillie  shall  have  the  privilege  of  having  his 
stock  issued  and  giving  a  note  for  balance  of 
his  purchase  price  and  attaching  to  same  the 
stock  to  be  allotted  to  him  amounting  to  five 
per  cent,  as  collateral  for  the  payment  of  said 
note,  and  it  is  also  further  agreed  that  should 
the  said  Baillie  sever  his  active  connection  with 
this  company  within  five  years  from  date,  either 
on  account  of  a  dissatisfaction  or  for  any  other 
reason,  then,  in  that  case,  the  said  first  party 
in  consideration  of  one  dollar  in  hand  paid,  re- 
ceipt of  which  is  hereby  acknowledged,  shall 
have  the  privilege  of  purchasing  back  the  afore- 
said five  per  cent,  interest,  whether  the  same 
had  been  fully  paid  for  or  not,  for  the  sum  ac- 
tually paid  by  the  said  Baillie  for  the  same,  to- 
gether with  8  per  cent  interest  from  the  dates 
of  the  payments  made  by  him. 

"In  consideration  of  all  the  above,  it  is  also 
agreed  by  the  parties  hereto  that  the  said  Baillie 
sholl  give  to  first  party  the  benefit  of  his  entire 
time  and  ability  during  the  time  of  his  connec- 
tion with  the  'Columbia  Mine.' " 

The  words  in  italics,  "equity  now  owned  by 
said  first  party  In,"  were  not  In  the  first  draft 
of  the  agreement  They  were  interlined 
therein  by  the  defendant  Backus.  When  the 
first  draft  was  so  amended,  it  was  copied  by 
plaintiff  In  bis  own  handwriting  and  signed 
as  above.  Some  six  months  later,  on  July 
30, 1897,  the  Columbia  Company  was  incorpo- 
rated, and  the  Leavitt  option  or  lease  was 
assigned  to  it  in  payment  for  the  stock  sub- 
scribed. Cable  Bros.,  the  vendors,  were  in- 
I  duced  to  give  a  deed  to  the  Columbia  Compa- 
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Vf  and  this  ooiponitlon  ezecutad  to  tbem  on 
Angost  5, 1897,  a  mortsage  in  tbe  ram  at  $eO,- 
000,  coreiins  the  mine.  This  mortgage  was 
sabiieqaently  paid  witb  Columbia  Company 
^ods. 

Tbe  eridence  shows  tbat  plalntUT  was  fk- 
oiUiar  witb  these  transactions  at  all  times, 
and  that  be  made  no  objection  to  tbem  nntll 
•bortly  before  the  bringing  of  this  salt  in 
1915.  If  tbe  contract  bad  been  signed  in  the 
form  In  which  it  was  orig;inally  drawn,  plain- 
tiff's contention  would  probaUy  be  sound. 
There  might  possibly  be  some  doubt  as  to  tbe 
ooDStruction  of  the  agreement  in  tbat  event, 
because  the  ownership  of  the  B:  W.  Backus 
liomber  Company  Is  referred  to  the  contract 
with  Cable  Bros.,  and  that  contract  shows  tbe 
ownership  to  be  the  equitable  title  of  a  ven- 
dee in  a  contract  of  sale,  whldi  is,  of  course, 
rabject  to  tbe  payment  of  the  remainder  of 
tbe  purchase  price.  But  the  contract  as  final- 
ly signed  Is  free  from  ambiguity.  Plaintiff's 
agreement  was  to  pay  $5,000  for  a  5  per  cent, 
interest  in  the  equity  In  the  property  owned 
January  7,  1897,  by  the  E.  W.  Backus  Lum- 
ber Company.  Such  was  the  practical  con- 
struction given  the  contract  by  the  parties. 
The  circumstances  to  which  plaintiff  directs 
our  attention  show  tbat  a  hard  bargain  was 
driven  with  plaintiff,  but  they  are  not  ef- 
fectual to  modify  tbe  plain  meaning  of  the 
contract  actually  executed. 

[I]  It  is  contended  tbat  the  entries  in  tbe 
books  with  reference  to  the  accounts  of  tbe 
Midland  Mining  &  Milling  Company  and  the 
Northern  Mining  &  Trading  Company  misled 
plaintiff  and  that  therefore  he  should  not  be 
held  to  have  acquiesced  in  these  diversions  of 
fnnds.  The  content  i<^u  is  that  the  entries 
charged  plaintiff  only  witb  notice  of  loans, 
while  the  fact  was  tbat  investments  were 
made  witb  tbe  funds  of  the  Columbia  Com- 
pany. As  regards  tbe  Midland  Company,  tbe 
■  contention  cannot  be  upheld.  The  account 
on  the  books  of  tbe  Columbia  Company  re- 
cites the  purchase  of  stock  from  different 
parties  and  the  levy  of  assessments  on  this 
stock.  Tbe  correspondence  to  which  plaintiff 
was  a  party  discusses  tbe  wisdom  of  patent- 
ing two  of  tbe  mining  claims,  and  there  was 
an  effort  to  sell  the  property  in  .which  plain- 
tiff participated.  Tbe  expense  of  plaintiff  on 
a  side  trip  to  Denver  for  the  purpose  of  sell- 
ing tbis  property  was  paid  by  the  Columbia 
Company.  I'lalutiff  must  have  known  for 
nearly  15  years  of  this  investment  and  the 
record  shows  no  protest  on  his  part  until 
1915,  immediately  prior  to  the  bringing  of 
this  suit. 

The  record  is  less  clear  in  tbe  case  of  the 
Northern  Mining  &  Trading  Company.  The 
bookkeeping  is  equivocal,  but  most  of  the  en- 
tries would  suggest  to  a  reasonable  man  that 
money  of  tbe  Columbia  Company  had  been 
loaned  to  the  Northern  Company.  Plaintiff 
shows  that  the  notes  held  by  the  Columbia 


Company  we>e  exeented  wlUioat  mntkocttj 
from  the  Northern  Company  and  repnoiatui 
no  debt  owing  by  it.  Tliere  is  erldeoee.  Im* 
ever,  that  plaintiff  nndeiatood  that  the  C^ 
Itunbia  Company  was  interested  in  the  None 
propertlea  of  the  Northern  Company  in  mttm 
otho-  sense  than  as  a  oeditor.  Sererol  witr 
nesses  tor  tbe  defendants  testify  expUdtlr 
to  notice  btongbt  Iiome  to  plaintiff,  and  tlMy 
are  corroborated  by  letters  written  by  plais- 
tUC  in  wblcb  be  speaks  of  tliese  Nome  mines 
as  "our  properties."  Plaintiff  wlioUy  Calls  to 
show  tbat  the  notes  of  tbe  Nortliem  Compa- 
ny would  have  more  value  than  its  stock. 
The  evidence  makes  out  a  clear  cose  of  ac- 
quiescence by  plaintiff  for  15  years  in  tbe  di- 
Tersion  of  these  funds  either  by  way  of  loon 
or  investment,  and  we  think  that  plaindff 
can  have  no  relief  on  this  score. 

Charles  A.  Fenin,  a  witness  for  the  de- 
fendants, testlQes  that  be  remitted  to  the  de- 
fendant Backus  from  the  operation  of  tlieae 
Nome  properties  $5,000  in  1912,  $4,000  in 
1913,  and  $3,000  in  1915.  The  evidence  indi- 
cates that  only  a  small  part  of  these  snms 
has  been  accounted  for  by  the  defendant 
Backus,  but  the  obligation  to  account  was  due 
priuiarlly  to  tbe  Northern  Mining  ft  Trading 
Company.  We  do  not  see  how  relief  can  be 
granted  plaintiff  in  this  suit  on  this  ground, 
but  the  decree  in  this  suit  will  not  stand  in 
the  way  of  suitable  relief  in  a  new  proceed- 
ing. 

The  Columbia  Company  lias  filed  a  petitl<Hi 
for  rehearing  which  asks  a  modification  at 
the  previous  opinion  on  the  subject  of  costs. 
Uur  conclusions  on  this  subject  are  predicat- 
ed on  the  assumption  that  plaintiff  will 
amend,  and,  in  case  he  fails  to  do  so  in  such 
time  as  may  be  allowed  by  the  lower  court, 
the  Columbia  Company  may  apply  to  this 
court  for  a  recall  of  the  mandate,  and  Its 
modification  in  the  matter  of  costs. 

Both  petitions  for  rehearing  are  denied. 


(50  Utah.  3S1> 
HBADLUND  ▼.  DANIELS  et  aL    (No.  30140 

(Supreme  Court  of  Utah.     Sept.  24,  1917.) 

1.  Appeai.  ano   Ekbob   9=>go7(2)— Revixw— 

FiNOINOB. 

Where  the  evidence  is  not  presented  for  re- 
view, findings  of  fact  by  the  trial  court  must  be 
presumed  to  be  fully  sustained  by  the  evidence. 

2.  Appeai.    and    Ebsob    «=3837(1),    854(1)  — 
Opinion  of  Tbiai-  ConBT— Considebatiom. 

Where  the  opinion  of  the  trial  court  is  set- 
tled in  tbe  bill  of  exceptions  and  is  made  a 
part  of  the  record,  the  appellate  court  may  look 
to  it  to  ascertain  the  trial  court's  reasons  for 
'  its  decision,  but  such  reasons  do  not  amount 
;  to  a  judicial  finding,  and  are  without  any  ju- 
dldal  effect.^ 

>  Utah  Com.  Sarlnga  Bank  v.  Fox,  44  'Utah,  SB. 
140  f  BC.  660  ;  Grand  Cent.  Mln.  Co.  t.  Mammoth  M. 
Co.,  29  Utah,  490.  83  Pac.  648;  Millar  t.  Marks.  4( 
Utah.  257,  14S  Pac.  412. 


9For  other  cases  see  (ama  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlgesU  and  Indexea 
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3.  Contracts   «=»229(S)  —  Abchitbcts— Coif- 

lassiONo— ElxcEss  Cost. 
In  an  action  by  plaintiff,  an  architect,  for 
commissions  claimed,  the  court  found  that  his 
plans  and  specifications  for  the  remodeling  of 
a  theater  were  used,  that  plaintiff  did  not  apree 
that  the  cost  should  not  ^xceed  a  stipulated  sum, 
hut  plaintiff  told  defendant  after  preparing  pre- 
liminary plans  that  the  cost  should  not  exceed 
$30,000,  that  the  building  when  completed  in 
accordance  with  the  plans  thereafter  prepared 
and  submitted  cost  in  excess  of  $77,000,  but 
the  excessive  cost  was  not  by  reason  of  the  care- 
lessness, negligence,  or  incompetence  of  plain- 
tiff, and  that  defendant  was  not  damaged  on  ac- 
count of  any  representations  by  plaintiff.  Held 
that,  there  being  a  further  finding  that  the  con- 
tract between  defendant  and  plaintiff  which 
provided  for  payment  of  commissions  was  made 
in  good  fftith  and  without  any  fraudulent  rep- 
resentations or  purpose,  plaintiff  was  entitled 
to  recover  commission  not  being  for  the  excess 
in  cost  of  the  building.^ 

4.  JCDQMENT  <^=»272— Entry— Provisiowb. 

The  provisions  of  Comp.  Laws  1907,  i  318i, 
Bubd.  6,  are  directory  and  not  mandatory,  and 
hence  the  failure  of  plaintiff  to  demand  entry 
of  judgment  within  six  months  after  the  court 
rendered  its  oral  decision  does  not  preclude  the 
court  from  thereafter  entering  judgment  fpr 
plaintiff. 

Appeal  from  District  Court,  Salt  lake 
County;  T.  D.  Lewis,  Judge. 

Action  by  J.  A.  Ileadlund  against  Max  Dan- 
iels and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Allen  T.  Sanford  and  Soren  X.  Chrtsten- 
aen,  both  of  Salt  Lake  CJty.  *or  appellants. 
Carlson  &  Carlson  and  Roy  Van  Cott,  all  of 
Salt  Lake  City,  for  respondent. 

COBFMAN,  J.  This  was  an  action  brought 
by  the  plaintiff,  an  architect,  in  the  district 
court  of  Salt  liake  county,  to  foreclose  a  lien 
for  services  rendered  the  defendant  Max 
Daniels  in  drawing  plans  an'd  Bpedflcations 
and  superintending  the  remodeling  of  a  build- 
ing commonly  known  as  the  Rex  Theater,  sit- 
uate in  Salt  Lake  City.  The  defendants  other 
than  Daniels  were  made  parties  because  of 
their  having,  or  claiming  to  have,  some  Inter- 
est in  the  premises  as  llenholders  or  other- 
wise, and  as  to  them  It  will  not  be  necessary 
to  here  make  further  reference. 

The  amended  complaint,  In  substance,  al- 
leges that  a  contract  was  entered  Into  be- 
tween the  plaintiff  and  the  'defendant  Daniels 
whereby  the  plaintiff  was  to  prepare  plans 
and  specifications  for,  and  superintend,  the 
work  in  remodeling  a  theater  building,  for 
which  services  Daniels  agreed  to  pay  plaintiff 
5  per  cent,  of  whatever  the  total  cost  amount- 
ed to;  that  the  plaintiff  performed  the  serv- 
ices; that  the  cost  of  remodeling  amounted 
to  $60,000;  that  Daniels  had  paid  the  plain- 
tiff $700  only,  and  there  was  a  balance  still 
due  and  owing  the  plaintiff  of  $2,.300  for 
which  plaintiff  had  filed  and  recordCKl  his  Ilea 
against  the  premises,  and  for  which  plaintiff 
prayed  judgment  and  decree  of  foreclosure. 

The  answer  is  voluminous.  Briefly  stated, 
it  admits  an  agreement  was  entered  Into  be- 


tween plaintiff  and  Daniels  as  alleged  In  the 
complaint,  except  It  denies  that  defendant 
was  to  pay  the  plaintiff  5  per  cent  of  the 
cost  of  remodeling  the  building  should  the 
amount  be  over  $30,000;  admits  the  cost  of 
remodeling  was  over  $60,000.  For  an  affirma- 
tive defense,  and  by  way  of  counterclaim,  de- 
fendant alleges  that  the  plaintiff  had  repre- 
sented himself  to  the  defendant  to  be  a  compe- 
tent architect,  capable  of  making  estimates, 
drawing  plans  and  specifications  for  thea- 
ters, and  the.dolng  of  all  things  appertaining 
to  the  business  of  architecture;  that  the 
plaintiff  had  represented  to  defendant  that 
the  total  cost  of  remodeling  the  theater  would 
not  exceed  $25,000  and  guaranteed  that  un- 
der no  condition  would  the  cost  exceed  $30,- 
000;  that  the  defendant  had  Informed  plain- 
tiff he  was  financially  unable  to  pay  more 
and  would  not  remoSdel  the  theater  should 
it  cost  more  than  $30,000;  that  during  the 
course  of  remodeling  the  defendant  had  paid 
plaintiff  $700  as  part  payment  for  services 
rendered;  that  the  representations  of  plain- 
tiff to  defendant  as  to  the  cost  of  remodeling 
the  building  were  false  and  fraudulent ;  and 
that  by  reason  of  the  carelessness,  negligence, 
and  Incompetency  of  plaintiff  the  cost  of  re- 
modeling the  building  was  $70,000.  The  an- 
swer alleges  as  a  further  defense,  and  by 
way  of  counterclaim,  neglect  in  timely  prepa- 
ration of  the  plans  and  specifications  for  the 
building,  various  errors  and  defects  of  work- 
manship In  its  rebuilding  and  constructl<«, 
with  consefjueut  loss  and  damage  to  plaintiff, 
for  which  defendant  prayed  Judgment  against 
plaintiff. 

Plaintiff's  reply  denied  the  allegations  of 
the  counterclaim. 

After  trial  to  the  court  Judgment  and  de- 
cree were  awarded  the  plaintiff*  for  the  sum 
of  $376.60  (the  same  being  a  balance  due  as 
commission— $S0O  less  $123.40 — allowed  de- 
fendant on  his  counterclaims),  interest,  at- 
torney's fee  and  costs.  Defendant  appeals  on 
the  Jtrdsnnent  roll. 

As  the  case  Is  presented  to  this  court  on 
appeal  primarily  but  two  questions  are  In- 
volved, namely:  (1)  Are  the  conclusions  of 
law  and  Judgment  of  the  trial  court  warrant- 
ed by  Its  fiudings  of  fact?  (2)  Did  the  court 
err  In  refusing  to  dismiss  the  action  upon  de- 
fendant's motion,  and  in  entering  Judgment 
for  the  plaintiff  over  defendant's  objection  ou 
the  ground  that  plaintiff  failed  and  neglected 
for  more  than  six  months  after  he  was  en- 
titled to  have  Judgment  entered  to  demand 
that  It  be  entered? 

1.  It  Is  contended  and  argued  by  defend- 
ant in  his  brief  that  the  Judgment  of  the  dis- 
trict court  is  wrong  because  the  court  found 
as  a  fact  that  the  actual  cost  of  the  defend- 
ant's building  was  greatly  la  excess  of  the  es- 
timate of  plaintiff;  that  the  court  should 
have  awarded,  under  the  facts  found,  the 
defendant  damages,  and  denied  the  plaintiff 


«s>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  DiKesU  and  Indexes 
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any  compensation  for  his  services.  The  mate- 
rial findings  of  the  court  bearing  on  the  va- 
lidity of  the  Judgment  are  as  follows: 

"(2)  That  on  or  about  August  1,  1011,  the 
plaintiff  and  defendant  Max  Daniels  agreed  to- 
gether as  follows:  That  the  plaintiff  draw  plans 
and  specifications  for  the  remodeling,  repair,  and 
eroction  of  that  certain  building  commonly 
known  as  the  Rex  Theater  and  Hotel,  situated 
upon  that  certain  lot  of  land  described  in  par- 
agraph 1  of  these  findings  of  fact,  and  also  su- 
perintend all  work  done  on  said  building  under 
said  plans  and  specifications;  that  for  the  draw- 
ing of  plans  and  specifications,  as  aforesaid,  and 
also  for  superintending  all  work  done  under 
such  plans  and  specifications,  the  said  defend- 
ant Max  Daniels  should  pay  plaintiff,  as  com- 
pensation for  his  services,  6  per  cent,  of  the 
total  cost  of  the  remodeling,  repair,  and  con- 
struction of  said  building  on  said  premises,  pro- 
vided, however,  that  the  said  5  per  cent,  should 
not  be  reckoned  on  a  cost  in  excess  of  $30,000. 

"(3)  That  in  pursuance  of  said  agreement 
plaintiff  drew  plans  and  specifications  for  the 
remodeling  and  construction  of  said  building 
upon  said  premises  and  rendered  services  in 
superintending  the  remodeling,  repair,  and  con- 
struction of  said  building  under  and  according 
to  the  terms  of  said  plans  and  specifications  by 
plaintiff  drawn,  as  aforesaid,  and  said  plans 
and  specifications  were  used  by  defendant  Max 
Daniels  in  the  remodeling,  repair,  and  construc- 
tion of  said  building.    •    •    * 

"(13)  That  the  plaintiff  at  all  times  mention- 
ed in  the  defendant's  amended  counterclaim  ad- 
vertised and  represented  himself  to  be  a  compe- 
tent architect  and  capable  of  making  estimates 
and  drawing  plans  and  specifications  for  the 
construction  of  buildings  of  various  kinds  and 
as  competent  to  superintend  the  construction 
of  the  same ;  that  between  the  1st  day  of  July 
and  the  1st  day  of  August,  1911,  the  plaintiff 
made  certain  estimates,  calculations,  and  meas- 
urements as  to  the  cost  of  remodeling  and  the 
reconstruction  of  the  Rex  Theater  building  upon 
said  land  described  herein,  and  estimated  to 
said  defendant  that  the  total  cost  for  remodeling 
and  reconstruction  of  said  building  would  be 
about  the  sum  of  $25,000,  and  that  it  would  not 
cost  to  excee<T  the  sum  of  $30,000,  exclusive  of 
the  sprinkler  system,  and  thereafter  plaintiff 
and  defendant  entered  into  an  oral  agreement 
whereby  plaintiff  agreed  to  draw  plans  and 
specifications  for  the  repair,  building,  and  re- 
modeling of  said  theater,  and  it  was  agreed 
that  for  said  services  the  plaintiff  should  re- 
ceive 2V^  per  cent,  of  the  cost  of  the  building 
for  drawing  the  plans  and  specifications  and 
2%  per  cent,  of  the  cost  of  the  building  for 
superintending  the  work  of  rebuilding,  remodel- 
ing, and  reconstiaicting  the  same,  and  it  was 
further  agreed  that  such  percentage  should  not 
be  paid  on  any  of  the  cost  exceeding  the  sum 
of  $30,000,  and  in  no  event  should  the  fees  of  the 
plaintiff  exceed  the  sum  of  $1,500;  that  plain- 
tiff did  not  agree  nor  guarantee  that  the  cost 
of  said  building,  exclusive  of  the  sprinkler  sys- 
tem, should  not  exceed  the  sum  of  $30,000;  that 
at  the  time  of  making  said  agreement  the  defend- 
ant informed  plaintiff  that  he  would  not  re- 
model and  reconstruct  said  building  if  the  same 
should  cost  more  than  said  $30,000,  accord- 
ing to  the  designs  and  estimates  given  by  plain- 
tiff, and  the  defendant  represented  to  plaintiff 
that  he  was  not  financially  able,  without  great 
inconvenience  and  loss  to  his  other  interests, 
to  invest  more  than  $30,000,  aside  from  the 
cost  of  the  sprinkler  system,  in  remodeling  said 
building;  that  plaintiff  said  to  the  defendant 
that  said  building  should  not  cost  more  than 
said  sum  of  $30,000;  that  at  the  time  of  such 
estimate  and  the  entering  into  of  said  agreement 
the  plaintiff  had  prepared  only  what  was  refer- 


red to  In  the  evidence  as  the  preliminary  plan& 

"(15)  That  said  building,  when  completed  in 
accordance  with  the  plans  which  were  submit- 
ted by  pliaintiff  to  the  defendant  Daniels  at  and 
prior  to  the  time  the  defendant  employed  plain- 
tiff as  architect,  and  in  accordance  with  the 
plans  and  specification^  which  were  thereafter 
prepared  and  submitted  by  plaintiff  to  the  de- 
fendant Daniels,  cost  in  excess  of  $77,0(X>,  but 
said  excessive  cost  was  not  by  reason  of  the 
carelessness,  negligence,  or  incompetency  of  the 
plaintiff  in  the  execution  of  the  remodeling,  al- 
teration,  or  reconstruction  of  said  building, 
except  as  herein  specifically  found;  but  the 
plaintiff  did,  at  and  prior  to  the  time  the  plain- 
tiff and  defendant  entered  into  said  agreement, 
estimate  that  said  building  as  completed,  aside 
from  the  sprinkler  system,  would  cost  not  to 
exceed  $30,000.    •    •    • 

"(27)  That  prior  to  the  time  of  entering  into 
the  contract  between  plaintiff  and  defendant  the 
plaintiff  estimated  and  stated  to  the  defendant 
that  the  entire  work  which  was  to  be  done,  ex- 
clusive of  the  sprinkler  system,  would  cost  the 
defendant  not  to  exceed  the  sum  of  $30,000,  and 
by  reason  of  said  estimate  the  defendant  deter- 
mined to  proceed  with  said  remodeling,  alter- 
ations, and  new  construction,  and  the  same  was 
constructed  substantially  as  It  was  understood 
tlfe  same  should  be  at  the  time  of  said  esti- 
mate, in  so  far  as  the  plans  of  said  reniodeling, 
alteration,  and  new  construction  liad  then  been 
determined  upon;  that  the  plaintiff  did  not 
represent  that  by  the  expenditure  of  said  sum  of 
$30,000,  or  any  other  sum  the  defendant  would 
receive  the  rental  from  said  buildings  as  the 
same  now  stands,  nor  was  the  defendant  dam- 
aged on  account  of  any  representations,  esti- 
mates or  statements  made  by  the  plaintiff  in 
the  sum  of  $47,000  or  any  other  sum  or  at  aU. 
•    *    • 

"(34)  Nor  did  the  plaintiff  well  know  that  the 
same  would  cost  more,  nor  did  said  plaintiff 
make  said  representations  or  any  representa- 
tions fraudulently  with  the  purpose  of  inducing 
the  defendant  to  start  said  work,  to  the  end  that 
the  plaintiff  might  thereby  secure  his  commis- 
sion upon  said  work:  that  the  contract  made 
between  plaintiff  and  defendant  was  made  in 
good  faith  and  without  any  fraudulent  repre- 
sentations, statements,  or  purpose  whatsoever." 

From  the  foregoing  facts  found  tbe  ooart 

concludes : 

"That  the  plaintiff  is  entitled  to  have  and  re- 
cover of  and  from  said  defendant  Max  Daniels 
the  balance  of  his  commission,  to  wit,  $800,  less 
the  sum  of  $423.40,  to  which  the  defendant  Max 
Daniels  is  entitled  to  have  and  recover  from 
said  plaintiff  as  a  set-off  on  account  of  his 
counterclaims  herein  against  said  plaintiff, 
thereby  leaving  the  plaintiff  entitled  to  have  and 
recover  of  and  from  said  defendant  Max  Dan- 
iels the  sum  of  $376.60,  with  interest  at  the  rate 
of  8  per  cent,  per  annum  amounting  to  the  sum 
of  $87.73,  together  with  $25  attorney's  fees  and 
$10  as  the  cost  for  preparing  and  recording  Ilia 
lien  herein,  aggregating  $499.33." 

[1,2]  The  testimony  given  at  the  trial 
bearing  on  tbe  Issues  involved  In  this  con- 
troversy Is  not  presented  here  for  review; 
therefore  wc  must  assuioe  that  tbe  Qndings  of 
fact  made  by  tbe  trial  court  are  fully  sustain- 
ed by  tbe  evidence.  True,  where  as  here,  the 
opinion  of  the  trial  court  is  settled  In  the  biU 
of  exceptions  and  Is  made  a  port  of  the  rec- 
ord on  appeal  to  this  court,  we  may  look  to  It 
to  ascertain  tbe  court's  reasons  for  its  ded- 
slon ;  but,  as  this  court  has  repeatedly  held, 
tbe  trial  court's  reasons  for  a.  decision  do  not 
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amount  to  a  Judicial  finding  and  are  without 
any  judicial  effect  whatever.  Utah  Com. 
Savings  Banii  v.  Fox,  44  Utah,  323,  140  Pac. 
660;  Grand  Cent  Min.  Co.  v.  Mammoth  M. 
Co.,  29  Utah,  490,  83  Pac.  648;  Miller  v. 
Marks.  46  Utah,  257,  148  Pac.  412.  We  there- 
fore must  indulge  in  the  presumption  here 
that  the  evidence  in  the  (."ase  justifies  the  trial 
court's  findings  all  of  whicli  negative  the  con- 
tention of  the  defendant  that,  as  matter  of 
law,  the  plaintiff  is  not  entitled  to  any  com- 
pensation for  the  services  rendered  the  de- 
fendant and  the  plaintiff  should  have  been 
held  to  answer  in  damages  to  the  defendant. 

[3]  If  the  facts  as  found  by  the  tilal  court 
■were  to  the  effect  that  the  plaintiff  by  his  es- 
timate wrongfully  represented  to  the  defend- 
ant that  the  building  in  question  could  be 
remodeled  at  o  cost  not  to  exceed  $30,000,  and 
the  defendant,  relying  on  the  estimate,  was 
induced  to  proceeid  with  the  remodeling  at 
the  excessive  cost  of  $77,000,  the  question 
raised  by  defendant's  appeal  would,  as  matter 
•of  law,  be  of  easy  determination.  This  court, 
in  the  case  of  Pack  v.  Wines,  44  Utah,  427, 
I41  Pac.  105,  has  there  announced  Its  doci- 
fiion  in  hannony  with  the  rule  as  contended 
for  by  defendant  and  as  laid  down  in  6  Cye. 
31,  an'd  in  Edward  Barron  Estate  Co.  t. 
Woodruff  Co.,  163  Cal.  561,  126  Pac.  351,  42 
L.  R.  A.  (N.  S.)  127,  and  other  authorities 
•cited  in  defendant's  brief.  It  will  be  readily 
seen,  however,  that  In  the  case  at  bar  the 
trial  court,  by  its  findings  of  fact,  has  ex- 
pressly negatived  the  grounds  upon  which 
those  decisions  were  predicated  and  the  doc- 
trine announced.  In  the  case  at  bar  the 
court  expressly  finds : 

(a)  "Said  plans  and  specifications  were  used 
by  defendant  Max  Daniels  in  the  remodeling, 
repair,  and  construction  of  said  building ;  (b) 
that  plaintiff  did  not  agree  nor  guarantee  that 
the  cost  of  said  building,  exclusive  of  sprinkler 
system,  should  not  exceed  $30,000;"  (c)  "that 
plaintiff  said  to  the  defendant  that  said  build- 
ing should  not  cost  more  than  said  sum  of  $30,- 
000;  that  at  the  time  of  such  estimate  and  the 
entering  into  of  said  agreement  the  plaintiff  had 
prepared  only  what  was  referred  to  in  the  evi- 
dence as  the  preliminary  plans;"  (d)  "that  said 
building,  when  completed  *  •  *  in  accord- 
ance with  the  plans  and  specifications  which 
were  thereafter  prepared  and  submitted  by 
plaintiff  to  the  defendant  Daniels,  cost  in  ex- 
cess of  $77,000  but  said  cmcestive  cott  teas  not 
hV  Teoion  of  the  carelessness,  negligence,  or  in- 
competency of  the  plaintiff  in  the  execution  of 
the  remodeling,  alteration,  or  construction  of 
said  building,  except  as  herein  specifically 
found"  (italics  ours) ;  (e)  "nor  was  the  defendant 
damaged  on  account  of  any  representations,  es- 
timates or  statements  made  by  the  plaintiff  in 
the  sum  of  $47,000,  or  any  other  sum,  or  at  all;" 
{f) '  "that  the  contract  made  between  plaintiff 
and  defendant  was  made  in  good  faith  and 
without  any  fraudulent  representations  or  pur- 
pose whatever." 


If  we  are  to  Indulge  In  the  presumption 
that  the  foregoing  facts  are  supported  by  the 
testimony  at  the  trial,  and,  for  the  purposes 
of  this  case,  as  heretofore  pointed  out,  we 
must,  then  the  contention  made  by  defendant 
that  the  plaintiff  was  not  entitled  to  compen- 
sation for  services  rendered  fails,  especially 
when,  as  the  record  shows,  the  defendant 
permitted  the  plaintiff  to  continue  in  his  em- 
ployment and  received  the  benefits  of  his 
services  until  the  final  completion  of  the 
building. 

While  the  question  has  not  been  expressly 
raised  In  the  case  at  bar,  we  are  not  prepared 
to  say  that,  as  matter  of  law,  under  any  cir- 
cumstances where  a  party  knowingly  con- 
tinues the  employ^  in  unsatisfactory  service 
and  receives  the  benefits,  he  is  not  thereby 
estopped  from  refusing  payment  on  the 
grounds  that  the  services  rendered  were  dam- 
aging and  unsatisfactory. 

The  preliminary  statement  or  estimate 
made  by  the  plaintiff  as  an  architect  to  the 
defendant  that  the  cost  of  remodeling  the 
building  would  not  exceed  $30,000,  when  in 
fact  the  total  cost  was  over  $77,000,  in  the 
absence  of  the  testimony  before  this  court 
accounting  for  the  tremendous  increase  in 
cost,  in  our  opinion,  does  not  warrant  this 
court,  in  view  of  the  findings  of  the  trial 
court,  in  saying  the  conclusions  of  law  and 
Judgment  are  erroneous  and  contrary  to  law. 
Such  damages  as  were  awarded  the  deffend^' 
ant  on  his  counterclaim  are  supported  by  the 
trial  court's  findings.  For  this  court  to  here 
say  defendant  was  entitJed  to  greater  damages 
would  be  to  say  the  court's  findings  of  fact 
are  not  sustained  by  the  evidence.  The  evi* 
dence  is  not  before  us,  and  therefore  this 
we  cannot  do. 

[4]  The  second  contention  made  by  defend- 
ant that  the  court  erred  in  refusing  to  dis- 
miss plaintUTs  action  upon  the  defendant's 
motion,  and  that  the  court  erred  in  entering 
judgment  over  defendant's  objection  because 
the  Judgment  was  not  entered  within  six 
months  after  the  court  rendered  Its  oral  deci- 
sion, is  without  merit.  The  provisions  of 
Comp.  Laws  1907,  $  3181,  subd.  6,  are  direc- 
tory, not  mandatorj'i   upon  the  court. 

"Statutes  requiring  that  judgment  shall  be 
entered  within  a  limited  time  after  the  rendi- 
tion of  a  verdict  or  other  determination  of  the 
cause  are  generally  directory  only."  23  Cyc. 
829 ;  MarshaU  v.  Taylor,  97  Oal.  422,  32  Pac. 
515. 

For  the  reasons  assigned  the  judgment  of 
the  district  court  must  be  affirmed. 

It  is  so  ordered.    Costs  to  respondent. 

FRICK,  C.  J.,  and  McCAKTY,  THURMAN, 
and  GIDEON,  JJ.,  concur. 
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ZENGER  T.   CIGARMAKERS"   UNTON   NO. 
224      OF      CIGARMAKERS'      INTERNA- 
TIONAL UNION  OF  AMERICA  (ZENGER, 
Intervener).    (No.  30C7.) 
(Supreme  Court  of  Utah.     Sept  24,  1917.) 

Insubance    a=»773— Mutual    Benefit    As- 
BociATioN— Designation  or  BENEnciAar— 
Validity. 
Where  the  laws  of  a  union  paying  a  death 
benefit  required  designation  of  beneficiary  to  be 
in  writing  and  witnessed,  a  designation  in  writ- 
ing of  the  mother  of  deceased,  but  unwitnessed 
when   accepted   by   union,    was   valid,   and   the 
wife  of  the  member  whom  he  subsequently  mar- 
ried was  not  entitled  to  the  fund  under  a  provi- 
sion that  in  the  absence  of  designation  the  wife 
should  be  the  beneficiary. 

Aippeal  from  District  Court,  Salt  Lake 
County  ;   F.  C.  Loofborrow,  Judge. 

Action  by  Mrs.  Jennie  Zenger  against  the 
ClgarmaUers'  Union  No.  224  of  Cigarmakers' 
International  Union  of  Amerloa,  wherein 
Mrs.  Hattle  Zenger  intervened.  Judgment 
for  Intervener,  and  plaintiff  appeals.  Af- 
Urmed. 

Hancock  &  Barnes,  of  Salt  Lake  City,  for 
appellant  W.  R.  Hutchinson,  of  Salt  Lake 
City,  for  respondent.  Weber  &  Olson,  of 
Salt  Lake  City,  for  Cigarmalcers'  Union. 

FRICK,  C.  J.  The  plaintiff,  Mrs.  Jennie 
Zenger,  as  the  surviving  widow  of  Eugene  J. 
Zenger,  brought  this  action  against  the  Cigar- 
makers'  Union  No.  224,  hereinafter  called  de- 
fendant, to  recover  a  certain  death  benefit  to 
which,  by  reason  of  the  death  of  said  Eugene 
J.  Zenger  while  a  member  of  the  defendant  In 
good  standing,  she  alleged  she  was  entitled. 
Mrs.  Hattle  Zenger,  mother  of  the  deceased, 
intervened  in  the  action  and  claimed  said 
benefit  upon  the  ground  that  she  was  by 
said  deceased,  designated  his  beneficiary. 
The  defendant  appeared  in  Oie  acticm,  admit- 
ted that  a  certain  amount  was  due  to  the 
beneficiary  of  the  deceased  and  paid  the 
amount  into  court,  subject,  however,  to  the 
order  of  the  court 

The  cause  was  tried  and  submitted  to  the 
district  court  of  Salt  Lake  county  without  a 
Jury.  At  the  conclusion  of  the  trial  the  court, 
in  substance,  found  that  the  defendant  is  a 
voluntary  association  which  pays  a  limited 
amount  of  benefits  to  the  beneflclaries  of  its 
members;  that  Eugene  J.  Sanger  In  his  life- 
tlfne  was  a  member  of  the  defendant;  that  at 
th%  time  he  became  a  member  "he  made  a 
designation  in  writing  upon  one  of  the  blanks 
of  said  Union  [the  defendant]  naming  his 
mother,  Hattle  Zenger,  the  intervener  herein, 
of  Salt  r^ke  City,  Utah,  his  beneficiary;" 
that  said  Eugene  J.  Zenger  died  February 
27,  1915,  and  at  his  death  was  a  member  of 
the  defendant  in  good  standing,  and  that 
there  was  payable  by  said  defendant,  as  death 
benefits,  to  Hattle  Zenger,  the  suia  of  $149.- 
25 ;  tliat  the  written  designation  of  the  bene- 
ficiary made  by  the  deceased  was  in  the  pos- 


session and  control  of  the  secretary  of  tbe 
defendant  during  all  of  the  time  from  tbe 
time  it  was  made  until  it  was  delivered  by 
said  secretary  to  said  Hattle  Zenger  after  tbe 
death  of  her  son,  Eugene  J.  Zenger;  that 
the  defendant  paid  said  sum  of  $149.25  to  tbe 
clerk  of  the  court  subject  to  the  order  of  tbe 
court,  and  that  the  same  belongs  to  said  Hat- 
tle Zenger ;  that  Jennie  Zenger,  the  plaintiff, 
is  not  entitled  to  said  money  nor  to  any  part 
thereof. 

Conclusions  of  law  and  Judgment  were  ae- 
cordlngly  made  and  entered  in  favor  of  the 
intervener,  Hattle  Zeng».  The  plaintiff  ap- 
peals. 

It  further  appeared  from  the  undisputed 
evidence  that  at  the  time  deceased  became  a 
member  of  tbe  defendant  he  was  unmarried 
and  that  while  single  he  designated  Ills  mo- 
ther, Hattle  Zenger,  as  his  beneficiary ;  that 
thereafter  he  married  Jennie  Zenger,  tbe 
plaintiff,  and  that  she,  with  an  infant  son 
about  eight  years  of  age,  survived  him ;  tliat 
the  constitution  of  the  defendant,  upon  tbe 
subject  of  beneficiaries  and  their  designation, 
provides  as  follows: 

"A  member  may  at  any  time  designate  tbe 
person  or  persons  to  whom  his  deaUi  benefit 
shall  be  paid.  Su<^  designation  shall  be  in 
writing,  signed  by  such  member  and  witneaaed 
by  tbe  secretary  of  the  local  union  to  whifeh  socfa 
member  then  belongs,  or  by  two  other  credible 
persons,  and  such  member  may,  at  any  time 
thereafter,  in  like  manner  change  such  designa- 
tion. If  there  be  no  such  designation  or  if  the 
paper  making  such  designation  be  not  deposited 
with  the  president  of  the  International  Union 
within  30  days  after  the  death  of  sncb  meml>er, 
such  benefits  shall  be  paid  to  the  widow  of  sncb 
deceased  member;  if  there  be  no  widow,  then 
Uie  minor  children  of  such  deceased  member, 
and  if  there  be  no  widow  and  no  minor  chil- 
dren of  such  deceased  member,  then  to  an^  rela- 
tives of  the  deceased  member  who  at  the  tune  of 
his  death  were  dependent  for  support  in  whole 
or  in  part  upon  such  deceased  member." 

It  further  appeared  tliat  the  deceased,  in 
designating  his  mother  as  Iila  beneficiary, 
made  tbe  same  in  writing  on  one  of  tbe 
blanks  provided  by  the  defradant  for  that 
purpose  and  signed  his  name  thereto,  but  tbe 
designation  was  not  witnessed  by  tbe  secre- 
tary of  the  defendant  nor  by  "two  other  cred- 
ible persons"  as  provided  in  the  constitutional 
provision  we  have  quoted.  No  other  desig- 
nation was  ever  made  or  attempted  by  tbe  de- 
ceased. 

Upon  the  foregoing  facts,  counsel  for  yiMn- 
tiff  insist  that  the  benefit  was  payable  to 
her  as  the  widow  of  the  deceased,  and  that 
the  court  erred  in  awarding  it  to  the  mother. 
We  give  counsels*'  statement  of  the  ques- 
tion presented  for  decision  in  their  own  lan- 
guage, which  is  as  follows: 

"The  sole  question  to  be  decided  herein,  is  as 
follows:  Does  tbe  death  benefit  from  the  union 
to  which  deceased  belonged  go  to  his  mother 
or  to  liis  widow,  when  the  designation  of  his 
mother  as  beneficiary,  made  before  his  mar- 
riage, did  not  comply  with  the  constitution  of 
the  union   requiring  witnesses,  and    when   the 
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constitution  and  by-laws  of  the  union  provide 
tbat  in  case  no  bieneficiar;  is  designated  the 
benefit  goes  to  bis  widow?" 

It  ia  quite  clear  that  in  making  bis  desig- 
nation of  a  beneficiary  the  deceased  did  not 
fully  comply  wltb  the  provisions  of  the  cooatl- 
tutl(Hi  of  the  defendant  covering  tbat  sut>- 
Ject.  The  question,  therefore,  1b,  does  the 
fact  that  neither  the  secretary  nor  "two  oth- 
er credible  persons"  witnessed  the  designa- 
tion made  by  the  deceased  amount  to  a  fail- 
ure to  designate  amy  benetlclary  under  the 
constitutional  provision  we  have  quoted? 
The  designation  in  this  case  was  In  writing, 
was  in  due  form,  and  was  duly  signed  by 
the  deceased.  All  of  the  essentials  retiuired 
by  the  constltutioo  were,  therefore  compiled 
with,  except  that  the  designation  was  not  ex- 
ecuted In  due  form  fey  reason  of  not  being 
vtitnessed.  There  was  no  doubt  respecting 
whom  the  deceased  chose  as  a  beneficiary  in 
case  of  bis  death.  The  designation  was  in 
writing  duly  signed,  but  not  witnessed.  The 
designation,  therei;ore,  was  lacking  in  a  mere 
formality.  Does  that,  standing  alone,  make 
It  invalid?  What  the  effect  would  be  if  the 
defendant  were  here  assailing  the  validity  of 
the  designation  it  is  not  necessary  to  deter- 
mine, since  the  defendant  makes  no  objec- 
tion to  the  designation.  Indeed,  It  has  waived 
all  objections  by  paying  the  money  into  court. 
The  question,  therefore,  is,  can  the  plaintiff 
avail  herself  of  a  formal  defect  in  the  writ- 
ten designation  of  the  deceased?  The  author 
.  of  Bacon,  Ben.  Soc.,  etc.,  after  discussing  the 
proposition  now  under  consideration  at  some 
length,  in  volume  1,  {  230,  states  the  law  as 
follows: 

"It  is  now  settled  tbat  defects  or  irregulari- 
ties in  tbe  designation  or  change  of  benenciary 
may  be  waived  by  the  lodge,  altbough  it  has 
been  held  that  tbe  required  formaUtiee  in  the 
laws  of  the  society  relative  to  designation  of 
beneficiary  are  part  of  tbe  contract  and  must 
be  strictly  complied   with." 

In  the  same  volume,  at  section  308,  tbe 
author  again  refers  to  tbe  subject,  and  he 
there  says  tbat  lt°  is  "well  settled  tbat  tbe 
society  may  waive  compliance  wltb  the  re- 
quired formalities"  of  designating  or  chang- 
ing beneficiaries  by  the  members. 

In  29  Cyc.  118,  the  law  Is  very  clearly 
stated  In  a  few  words.    It  Is  there  said: 

"As  a  rule,  no  one  but  the  society  may  ques- 
tion the  validity  of  the  designation  of  a  bene- 
ficiary Ijecause  of  the  member's  failure  to  com- 
ply with  tbe  society's  rules  in  regard  to  the  mode 
of  dedgnation." 

Tbe  foregoing  text  is  fully  supported  by 
the  decisions  of  the  courts.  Among  others  the 
following  will  be  found  to  be  directly  in 
point:  Hanson  v.  Minnesota  Scandinavian 
Ass'n,  59  Minn.  123,  60  N.  W.  1091 ;  Tepper 
V.  Royal  Arcanum,  61  N.  J.  Eq.  638,  47  Atl. 
460,  88  Am.  St  Rep.  449;  St.  Louis  Police 
Relief  Ass'n  v.  Tlemey,  116  Mo.  App.  447, 
91  S.  W.  968;  Manning  v.  Ancient  Order  of 
U.  W.,  86  Ky.  136,  5  S.  W.  385,  9  Am.  St. 


Rep.  270;  Marsh  ▼.  Supreme  Council,  etc., 
149  Mass.  612,  21  N.  E.  1070,  4  L.  B.  A. 
3S2;  Southern,  etc.,  Ass'n  v.  Laudenbacb 
(Supi)  5  N.  I.  Supp.  901.  In  Sheehan  v. 
Butchers',  etc.,  Ass'n,  142  Cal.  489,  76  Pac 
238,.  it  was  held  that  where  a  member  desig- 
nated his  mother,  and  thereafter  married, 
the  designation  of  tbe  mother  continued  in 
full  force  and  effect,  notwithstanding  the  sub- 
sequent marriage ;  and  in  Maneely  v.  Knights, 
etc.,  115  Pa.  305,  the  same  result  was  reached 
in  a  case  where  the  member's  sister  had  been 
designated  and  the  wife  claimed  the  bene- 
fit at  the  death  of  the  member. 

The  foregoing  cases  are  all  well  consider- 
ed, and  the  question  Is  viewed  from  ^very 
angle,  and  in  all,  except  tbe  last  two.  It  is 
squarely  held  that  where,  as  here,  tbe  laws 
of  the  order  did  not  control  the  member  in 
chosing  his  beneficiary,  no  one'  but  tbe  society 
can  take  advantage  of  informalities  in  desig- 
nating or  in  changing  the  beneficiary. 

With  regard  to  whether  the  subsequent 
marriage  of  the  members  revokes  a  former 
designation  of  a  beneficiary,  In  29  Cyc.  124 
it  is  said:  "llie  fact  that  a  member,  after 
having  designated  a  beneficiary,  marries  a 
third  person  does  not  operate  to  revoke  tbe 
designation." 

It  is  not  necessary  to  pursue  the  subject 
farther.  We  desire  to  add,  however,  tbat 
we  have  carefully  read  all  the  cases  cited 
by  counsel  for  appellant.  Tbe  principal  ones 
are  the  following:  Sanger  v.  Rothschild,  50 
Hun,  157,  2  N.  Y.  Supp.  794,  which  case  was 
afflnned  In  123  N.  Y.  577,  26' N.  E.  3,  Loe- 
wenthaV  v.  District  Grand.Lodge,  etc.,  19  Ind. 
App.  377,  49  N.  E.  610,  and  Welnesteln  v. 
Welnestein,  120  App.  Div.  496,  104  N.  Y. 
Supp.  1113.  All  of  those  cases  are,  how- 
ever, clearly  distinguishable  from  the  case  at 
bar  and  from  the  ones  we  have  cited  as  sup- 
porting tbe  texts  quoted  from  Bacon  and  Cyc. 
It  is  not  necessary  "to  cite  or  refer  to  the 
other  cases  cited  by  counsel,  since  none  of 
them  have  any  application  to  facts  like  those 
in  this  case. 

EVom  what  has  been,  said  It  follows  tbat 
tbe  judgment  should  be,  and  It  accordingly 
Is,  aSlrmed,  with  costs  to  respondent. 

Mccarty,  OORFMAN,  THUBMAN,  and 
GIDEON,  JJ.,  concur. 


(63  Colo.  433) 

MOYNAHAN  v.  PEOPLE.    (No.  874a) 

(Supreme  Court  of  Colorado.     Oct.   8,   1917.) 

1.  Criminal  Law  €=»511(l)—EvinENCB— Ac- 
complice Testimony. 
Tbe  testimony  of  an  accomplice  should  be 
received  with  caution,  and  unless  corroborated 
by  independent  evidence  or  unless  bq  clear, 
after  a  consideration  of  all  the  evidence,  as  to 
convince  the  jury  beyond  a  reasonable  doubt  of 
accused's  guilt,  will  not  support  conviction. 


4SoVot  otlier  cMes  Bet  aame  tople  and  KBT-NUMBER  In  all  Kej-Numbered  Dlc6Bti  and  Indexu 


Digitized  by 


Uoogle 


1176 


107  PACIFIC  BEPORTEB 


(ColOk 


a  Cbimiitai,  Law  «=»507(6)— "Accompuc*"— 
Who  la 

An  "accomplice"  included  in  its  meaning  all 
persons  who  have  been  concerned  in  the  com- 
mission of  a  crime;  hence  in  a  prosecution  for 
knowingly  bnyinK  stolen  ores  the  thief,  though 
his  theft  was  disassociated  from  the  offense  of 
knowingly  buying  ores  with  which  accused  was 
charged,  is  an  accomplice  of  accused. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  i^rst  and  Second  Series,  Accom- 
plice.] 

Garrigues,  3.,  dissenting. 

En  Banc.  Error  to  District  Court,  Teller 
County;   John  W.  Schaefor,  Judge. 

Thomas  Moynaban  was  convicted  of  know- 
ingly purcliaslug  stolen  property,  and  he 
brings  error.    Reversed  and  remanded. 

Frank  J.  Hangs,  of  Cripple  Greek,  and 
Bamett  &  Campbell,  of  Denver,  for  plaintiff 
in  error.  Fred  Farrar,  Atty.  Gen.,  and  Haiph 
E.  C.  Kervrin,  Asst  Atty.  Gen.,  for  tbe  People. 

HILL.  J.  The  plaintiff  in  error,  hereafter 
called  the  defendant,  was  convicted  of  buy- 
ius  ores  (known  to  Lave  been  stolen)  from 
one  Jones.  The  ore  belonged  to  the  Port- 
land Gold  Mining  Company.  Jones  was  the 
prosecuting  witness,  and  testified  that  he  was 
an  ore  sorter  for  the  Portland  Gold  Mining 
Comimny;  that  for  a  number  of  months  and 
at  different  times  he  had  stolen  high-grade 
ores  from  that  company  and  sold  it  to  the 
defendant,  who  was  an  assaycr  and  ore  pur- 
chaser ;  that,  when  he  made  the  sales  to  the 
defendant,  the  latter  made  no  Inquiry  of  him 
as  to  what  mihe  the  ore  came  from,  or  who 
owned  it ;  and  that  he  never  saw  the  defend- 
ant make  any  notation  in  his  books  concern- 
ing it  The  defendant  denied  that  be  had 
ever  purchased  any  stolen  ores  or  any  other 
ore  from  the  prosecuting  witness.  He  also  tes- 
tified that  be  bad  never  had  any  transactions 
with  him  of  any  nature,  The  testimony  of 
the  witness  Jones  Includes  the  admission  that 
he  expected  leniency  for  "squealing,"  as  he 
termed  it 

The  defendant's  refused  instruction  No.  2 
Is  to  the  efl'ect  that  If  the  Jury  found,  etc., 
that  any  witness  who  testified  for  the  prose- 
cution was  an  accomplice  of  the  defendant, 
then  and  In  that  case  they  were  Instructed  to 
receive  such  testimony  with  caution  and  re- 
gard it  with  suspicion,  and  were  not  to  con- 
vict upon  such  evidence  unless  it  was  corrob- 
orated by  independent  evidence,  or  unless  it 
was  clear  and  convincing  and  they  could  say, 
after  a  consideration  of  all  evidence,  that 
they  were  convinced  beyond  a  reasonable 
doubt  that  the  defendant  was  guilty  as 
charged. 

[1]  The  defendant's  right  to  this  instruc- 
tion depends  upon  whether  there  was  any 
testimony  showing  that  Jones  was  an  ac- 
complice. If  there  was,  it  correctly  states 
the  law  In  this  jurisdiction.  Kllnk  v.  People, 
16  Colo.  467.  27  Pac.  1062 ;   Roberts  v.  People, 


11  Colo.  213,  17  Pac.  637;  O'Brien  v.  People, 
42  Colo.  40,  94  Pac.  284 ;  O'Grady  v.  People, 
42  Colo.  312,  95  Pac.  346. 

[2]  The  term  "iccompllce"  is  defined  by 
Bouvler  as  follows: 

"The  term  in  its  fullness  includes  in  its  mean- 
ing all  persons  who  have  l>een  concerned  in  the 
commission  of  a  crime,  all  participes  criminis, 
whether  they  are  considered  in  strict  legal  pro- 
priety as  principals  in  the  first  or  second  de- 
gree, or  merely  as  accessaries  before  or  after 
the  tact." 

Black,  in  his  Law  Dictionary,  defines  the 
term  as  follows: 

"One  who  is  joined  or  nnited  with  another; 
one  of  several  concerned  in  a  felony;  an  asso- 
ciate in  a  crime;  one  who  co-operates,  aids,  or 
assists  in  committing  it.  •  •  *  This  term 
includes  all  tlie  participes  criminis,  whether 
considered  in  strict  legal  propriety  as  principals 
or  as  accessaries.  1  Rubs.  Crimes,  26.  It  is 
generally  applied  to  those  who  are  admitted  to 
give  evidence  against  their  fellow  criminals." 

In  Clark's  Criminal  Law,  {  51,  It  Is  defined 
thus: 

"The  term  'accomplice'  applies  to  all  who  take 
part  in  the  commission  of  a  crime,  whether  they 
are  principal's  or  accessaries." 

This  rule  was  recognized  by  this  court  in 
Walt  V.  People,  46  Colo.  136,  144,  104  Pac.  89, 
92,  where.  In  commenting  upon  It,  we  said: 

"It  was  such  acts  that  fixed  its  status  as  a 
rendezvous  for  persons  disposed  to  violate  the 
rules  of  society.  For  each  person  presenting 
himself  as  a  buyer  from  one  knowingly^  nuau- 
tliorized  to  sell  became  a  particeps  criminis  in 
tlie  act  of  selling." 

The  converse  of  this  is  equally  true.    A 
person  knowingly  selling  stolen  goods  to  one  ' 
unauthorized  to  buy  is  an  accomplice  of  the 
buyer,  because  the  seller  aids  and  abets  in 
the  commission  of  the  crime. 

In  the  light  of  the  authorities  dted,  it  fol- 
lows that  Jones  was  an  accomplice  of  the  de- 
fendant. If  tbe  crime  of  buying  stolen  ores 
from  Jones  by  the  defendant  was  committed. 
We  agree  with  the  Attorney  General  that  the 
mere  fact  that  Jones  stole  these  ores  from  the 
owner  did  not  make  him  an  accomplice  of  the 
defendant;  but  the  theft  of  ores  is  one  of- 
fense ;  buying  them,  knowing  that  they  have 
been  stolen,  is  another.  It  Is  a  familiar  prin- 
ciple of  law,  however,  that  one  may  be  both 
a  principal  and  an  accomplice  by  the  doing  of 
separate  and  distinct  acts  with  the  same 
property.  There  Is  nothing  which  prevents 
Jones,  who  stole  the  ore,  from  afterwards,  by 
a  separate  and  distinct  act,  becoming  an  ac- 
complice of  the  one  who  purchased  it  from 
him,  knowing  It  to  have  been  stolen.  The 
fact  that  our  statute  provides  that  an  acces- 
sory shall  be  deemed  and  considered  a  princi- 
pal and  punished  accordingly  does  not  make 
him  any  less  an  accessory,  so  far  as  tbe  roles 
of  evidence  to  be  applied  to  the  principle 
are  concerned.  It  Is  rather  the  fixing  of  the 
same  punishment  for  both  and  an  arbitrary 
declaration  that  for  that  purpose  upon  the 
commission  of  a  certain  crime  the  perpetra- 
tor shall  be  held  to  have  been  guilty  of  anoth- 


4t=»For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  DlgetU  and  IndexM 
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er.  This  question  Is  thoroughly  discussed  In 
People  V.  Cioffey,  161  Cal.  433,  448,  119  Pac. 
901,  907  (39  L.  B.  A.  [N.  S.]  704)  .wherein  the 
conclusion  is  as  follows: 

"This,  then,  is  the  true  test  and  rule:  If  in 
any  crime  the  participation  of  an  individual 
has  been  criminally  corrupt,  he  is  an  accomplice. 
If  it  has  not  been  criminally  corrupt,  he  is  not 
an  accomplice.  •  •  •  Where  the  act  requires 
the  co-operation  of  two  persons,  and  their  co- 
operation is  criminally  corrupt,  the  relationship 
of  accomplice  is  at  once  established." 

In  this  the  California  court  says  there  Is 
but  one  exception,  viz.  State  v.  Durnam,  73 
Minn- 150,  75  N.  W.1127,  which  they  decline  to 
follow  and  say  that  it' is  unique  in  the  history 
of  the  law.  According  to  our  view,  the  defend- 
ant was  entitled  to  this  instruction.  Its  re- 
fusal necessitates  a.  reversal  of  tlie  Judgment. 

In  -view  of  a  new  trial,  it  Is  thought  ad- 
visable to  consider  one  other  alleged  error. 
It  pertains  to  the  validity  of  the  Information. 
We  cannot  agree  with  the  defendant  that  the 
Information  was  illegally  filed.  The  opinion 
In  Ausmus  et  al.  v.  People,  47  Colo.  107,  107 
Pac.  204,  19  Ann.  Cas.  491,  controls  this  ques- 
tion. The  procedure  there  was  the  same  as 
here.  We  deem  It  umiecessary,  at  this, time, 
to  consider  assignments  pertaining  to  the  ad- 
mission of  testimony. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  triaL 

Reversed. 

GARRIGUES,  J.,  dissents.  SCOTT,  J.,  not 
participating. 

TELLER,  J.  (concurring  specially).  I  con-" 
cur  in  the  reversal,  but  I  cannot  agree  that 
the  su£Sciency  of  the  Information  is  deter- 
mined by  the  case  of  Ausmus  &  Moon  ▼. 
People.  The  question  as  here  presented  Is 
this:  Does  the  law  require  an  affidavit  other 
than  that  which  serves  to  verify  the  informa- 
tion? This  must  be  answered  by  reference 
to  the  act  of  1893  (chapter  66,  Laws  of  1893). 
The  first  section  of  that  act  provides: 

That  in  all  cases  in  which  the  defendant  has 
not  had  or  hns  waived  a  preliminary  examina- 
tion "there  shall  be  filed  with  the  information 
the  affidavit  of  some  credible  person  verifying 
the  information  upon  the  personal  knowledge 
of  affiant  that  the  offense  was  committed." 

Section  2  relates  to  the  form  of  the  Infor- 
mation, etc.  Section  3  further  provides  as 
to  the  requirements  of  on  Information,  and 
adds: 

"But  if  a  preliminary  examination  has  not 
been  had,  or  when  upon  such  examination  the 
accused  has  bceu  discharged,  or  when  the  affi- 
davit or  complaint  upon  which  the  examination 
has  been  held  has  not  been  delivered  to  the 
clerk  of  the  proper  court,  the  district  attorney 
may,  upon  affidavit  of  any  person  who  has 
knowledge  of  the  commission  of  an  offense,  and 
who  is  a  competent  witness  to  testify  in  the 
case,  setting  forth  the  offense  and  the  name  of 
the  person  or  persons  charged  with  the  commia- 
sion  thereof,  upon  being  furnished  with  the 
names  of  the  witnesses  for  the  prosecution,  by 


leave  of  court  first  had,  file  an  information,  and 
process  shall  forthwith  issue  thereon." 

In  the  Ausmus-Moon  Case  there  Is  no  dis- 
cussion of  the  question  now  under  consid°era- 
tlon,  1.  e.,  the  necessity  for  an  affidavit  un- 
der section  3  of  the  act  (section  1964,  R.  S. 
1908)  In  addition  to  the  affidavit  which  veri- 
fies the  Information  as  required  by  section  1 
of  the  act  (section  1958,  R.  S.  1908). 

The  holding  is  that  the  attached  affidavits 
constituted  a  verification,  and  complied  with 
section  1432b,  Mills'  Ann.  St.,  which  Is  sec- 
tion 1  of  the  act  of  1893.  The  opinion  then 
points  out  that  the  affidavits,  by  averring 
that  the  statements  in  the  information  were 
true,  made  those  statements  a  part  of  the 
affidavits,  and  so  set  forth  the  offense. 

The  question  determined  was  that  the  of- 
fense was  set  fbrth,  and  whether  or  not  an 
affidavit  in  addition  to  the  verification  is  re- 
quired, is  not  touched  upon. 

That  two  affidavits  are  required  under  the 
circumstances  now  presented,  Is  clearly  indi- 
cated in  Noble  v.  People,  23  Colo.  9,  45  Pac. 
376.  It  appears  that  the  original  informa- 
tion and  affidavit  In  that  case  were  omitted 
from  the  record. 

It  was  urged  that  the  affidavit  in  the  rec- 
ord was  Insufficient  because  it  did  not  set 
out  the  offense,  as  section  3  of  the  act  re- 
quires. 

The  court,  after  referring  to  the  argu- 
ments, said: 

"But  we  are  at  a  loss  to  see  the  pertinency  of 
this  discussion,  since  the  affidavit  .provided  for 
the  verification  of  an  information  is  not  required 
to  set  out  the  offense,  as  is  essential  in  the  affi- 
davit provided  in  section  3,  which,  as  a  pre- 
requisite to  a  prosecution  by  information  where 
a  preliminary  examination  has  not  been  had 
or  waived,  must,  in  conformity  with  section  7, 
art  2,  of  our  Bill  of  Rights,  show  probable 
cause.  The  record  being  silent,  we  must  pre- 
sume that  the  original  information  was  filed 
upon  such  an  affidavit,  and  the  plaintiff  in  er- 
ror, at  the  time  of  the  filing  of  the  amended 
information,  was  in  custody  by  virtue  of  lawful 
process  issued  thereon." 

It  is  then  pointed  out  that  the  "informa- 
tion act  provides  two  modes  of  procedure," 
and  section  8  of  the  act  is  quoted,  and  of  it 
the  court  said: 

"By  virtue  of  this  provision  informations  may 
be  filed  either  upon  a  preliminary  hearing  being 
had  or  waived,  or  by  leave  of  court,  upon  filing 
the  affidavit  therein  provided.  This  affidavit  is 
made  essential  in  case  a  preliminary  examina- 
tion has  not  been  had,  in  order  to  comply  with 
the  requirements  of  section  7,  art  2,  of  our 
Bill  of  Rights." 

The  court  further  holds  that  the  verifica- 
tion by  an  affidavit  of  a  prescribed  character 
required  by  section  1  Is  a  creature  of  the 
statute,  while  the  affidavit  of  probable  cause 
required  by  section  3  is  a  constitutional  re- 
quirement. 

I  am  of  the  opinion  that  the  informatton 
in  this  case  was  Insufficient  under  the  deci- 
sions above  dted. 
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«S  Colo.  W) 

OHIBIOHIONO  et  al.  ▼.  DICKINSON  et  al. 
(No.  8777.) 

(Supreme  Court  of  Colorado.    Oct  8,  1917.) 

Waters  and  Wateb  Courses  «=s>154(1)  —  Ir- 
BiOATioN  Ditch— Changing  Course. 
When  the  owner  of  a  ditch  and  water  rigbta 
therein  conveyed  to  plaintiffs  a  specified  quan- 
tity of  water  in  the  ditch,  they  acquired  an  ease- 
ment in  the  ditch,  including  the  right  of  way 
therefor,  and  subsequent  purchasers  from  the 
owner  took  the  land  subject  to  the  easement, 
and  could  not  change  the  location  of  the  ditch 
for  their  own  convenience  or  profit,  or  do  any- 
thing interfering  with  plaintiffs'  vested  rights. 

Error  to  District  Coart,  Adams  County; 
H.  S.  Class,  Judge. 

Action  by  Rocco  Chlrlcblgno  and  others 
against  Jane  XHcklnson  and  others.  To  re- 
view the  Judgment,  plaintiffs  bring  error. 
Judgment  reversed,  with  directions. 

8.  W.  Johnson  and  Chas.  E.  Friend,  both 
of  Denver,  for  plaintiffs  In  error.  Geo.  B. 
Campbell,  of  Denver,  for  defendants  in  error. 

TE3LLER,  J.  Plaintiffs  in  error  were  plain- 
tiffs In  an  action  to  prevent  the  defendants  In 
error  from  destroying  the  Manhart  ditch,  on 
defendants'  land,  from  which  ditch  the  plain- 
tiffs obtained  water  for  irrigating  their  lands. 
Plaintiffs'  lands  were  conveyed  to  tbem  by 
one  Lang,  who  conveyed  also  to  them  a  speci- 
fied quantity  of  water  from  the  Manhart 
ditch,  togetlier  with  the  right  of  way  for 
laterals  across  his  land.  Some  years  later 
Lang  conveyed  to  the  defendants  a  tract  of 
land  across  which  the  Manhart  ditch  runs, 
and  on  which  said  laterals  are  located.  In 
the  meantime,  plaintiffs  had  been  taking  wa- 
ter through  said  laterals.  The  defendants, 
some  time  after  their  purchase  of  said  land, 
destroyed  the  old  ditch  and  rebuilt  it  on  a 
side  hill  farther  from  plaintiffs'  lands  than 
the  ditch  was  originally  and  where  it  had 
been  for  over  20  years.  The  court  found  that 
the  plaintiffs  bad  no  title  to  a  right  of  way 
for  laterals,  or  right  to  any  certain  line  or 
course  for  tbem,  and  that  the  defendants  had 
the  right  to  change  the  course  of  said  ditch 
as  they  might  see  fit.  Injunctive  relief 
against  defendants,  changing  the  course  of 
said  ditch  or  the  laterals  therefrom,  and 
damages,  were  therefore  denied  to  plaintiffs. 

The  decree  covered  several  other  matters 
in  controversy  which  need  not  be  considered, 
as  the  denial  of  the  relief  above  named  is 
the  basis  of  the  attack  on  the  decree. 

The  holding  that  the  defendants  might 
change  the  course  of  the  Manhart  ditch  as 
they  saw  flt  Is  in  direct  conflict  with  the  de- 
cisions of  this  court,  as  well  as  of  other 
courts. 

When  Lang  conveyed  to  the  plaintiffs  a 
specified  quantity  of  water  in  the  ditch,  no 
question  being  made  that  he  owned  the  ditch 
and  water  rights  therein,  they  acquired  an 
easement  in  the  ditch,  including  the  right  of 


way  tberefor.  Grand  Valley  Irr.  Co.  T.  Lesb- 
er,  28  Colo.  273,  65  Paa  44;  Arthur  Ca  v. 
Strayer,  60  Colo.  371, 116  Pac.  724.  The  de- 
fendants being  subsequent  purchasers  from 
Lang,  took  their  land  subject  to  said  ease- 
ment Rogers  t.  Ditch  Co.,  165  Pa&  248. 
Tbey  had  no  right,  for  ttaeir  own  convenience 
or  profit,  to  change  the  location  of  tbe  ditch, 
or  to  do  anything  which  interfered  with  tbe 
vested  rights  of  the  plaintiffs  therein. 

In  GraybiU  v.  Corlett,  60  Colo.  551.  154 
Paa  730,  we  held  that  the  owner  of  land, 
over  which  an  adjoining  owner  took  water 
through  a  ditch  located  and  maintained  there- 
on by  permission  of  a  former  owner  thereof, 
could  not  change  the  course  of  said  ditch 
without  the  consent  of  the  party  entitled  to 
water  from  it  The  principle  therein  an- 
nounced applies  to  this  case. 

The  judgment  is  accordingly  reversed,  with 
directions  for  such  proceedings  in  the  dis- 
trict court  as  are  in  harmony  with  the  views 
herein  expressed. 

Judgment  reversed. 

HILL  and  SCX>TT,  JJ.,  concur. 

^'^"'^'^  ($S  Colo.  U»l 

WILLIAMS   V.    MODERN   WOODMEN   OF 

AMERICA  et  aL     (No.  0022.) 

(Supreme   Court  of   (Colorado.     Nov.   6^   1916. 

Rehearing    Denied    Oct   8,   1917.) 

1.  Insurance  «=9810(1)— Fraternai.  Ihbdb- 
ANC»— Beneficiary— Evidence. 

In  a  controversy  between  deceased's  mother 
.and  his  widow,  who  was  designated  as  ben- 
eficiary in  the  policy,  evidence  held  sufficient  to 
show  that  the  widow  was  a  member  of  insured's 
family  at  the  time  of  his  death  and  entitled  to 
the  insurance  money. 

2.  Insurance  €=>818(1)— Fratebnai.  Insob- 
ANCB— Evidence  Admissible. 

In  a  controversy  over  insurance  money,  the 
court  properly  rejected  evidence  of  tbe  widow's 
improper  conduct;  it  not  tending  to  show  that 
she  wus  not  a  member  of  insured's  family  and 
entitled  to  the  insurance  money. 

En  Banc.  Error  to  District  Court,  Routt 
County;  John  T.  Shumate,  Judge. 

Action  by  Ellsie  Williams  against  Mary  J. 
Wllllauis  and  another.  Judgment  for  plain- 
tiff, and  defendant  named  brings  error.  Su- 
persedeas denied,  and  judgment  affirmed. 

Arthur  L.  Wessels,  of  Steamboat  Springs, 
for  plaintiff  in  error.  A.  A.  Mann,  of  Steam- 
boat Springs,  for  defendant  in  error  Elsia 
Williams. 

PEIR  CURIAM.  This  action  involves  the 
disposition  of  $3,000  paid  into  court  by  tbe 
Modern  Woodmen  of  America  (on  Illinois 
corporation),  being  the  amount  of  its  policy 
upon  the  life  of  Clyde  C.  Williams. 

[1  ]  The  contention  is  between  the  wife  and 
the  mother  of  the  deceased.  The  Judgment 
was  in  favor  of  the  wife,  who,  it  is  admitted, 
was  the  '  designated  beuefldary  at  tbe  time 
of  the  death  of  the  insured.     Counsel  for 


«s>For  otber  caaea  see  aam*  tonic  and  KEY-NUMBKR  In  all  Key-Numbered  Digesta  and  IndaxM 


Digitized  by 


Uoogle 


Oolo.) 


IN  RJE  GREENWOOD'S  ESTATE 


1179 


plaintiff  In  error  concede  this,  but  contend 
that  the  wife,  although  within  the  class  capa- 
ble of  taking  as  beneficiary  when  the  policy 
was  Issued,  has  put  herself  out  of  that  class 
by  ceasing  to  be  a  menil  er  of  his  family.  In 
support  of  this  contention.  It  is  alleged  that 
on  January  20,  1913,  she  deserted  the  Insured 
and  refused  longer  to  live  with  him  as  hla 
wife.  The  only  evidence  offered  to  show  a 
separation  was  the  testimony  of  a  brother 
of  the  deceased,  who  testified  that  the  wife 
refused  to  go  with  her  husband  when  he  was 
leaving  tor  California  on  account  of  his 
health.  On  the  other  hand,  the  record  con- 
tains a  letter  from  the  wife  to  the  husband, 
complaining  because  he  refused  to  let  her  go 
with  him,  and  expressing  bee  regret  that  she 
was  not  able  to  go  along  and  take  care  of  him. 
The  record  also  contains  a  letter  from  the  do- 
ceased  to  his  wife,  dated  February  1,  1913  (he 
having  died  upon  March  19th  following),  In 
which  be  mentions  bis  desire  to  have  her  with 
him,  and  states  that  he.  is  going  to  look 
around  and  find  a  business,  so  that  she  can 
come  out  and  be  with  him.  If  we  concede 
that  the  laws  of  Illinois,  as  construed  by  Ita 
court  concerning  such  questions,  are  as  con- 
tended for  by  plaintiff  in  error,  yet  these  ex- 
pressions, communicated  in  writing,  when 
there  was  no  reason  for  a  misrepresentation 
of  the  facts,  fully  Justified  the  court,  as 
against  the  testimony  of  the  brother,  in 
finding  for  the  wife  on  the  issue  of  a  separa- 
tion. 

[2]  The  trial  court  rejected  evidence  offer- 
ed to  show  that  the  wife  had  been  guilty  of 
improper  conduct  We  find  no  error  in  this 
respect,  as  It  did  not  disclose  or  tend  to  show 
that  she  was  not  a  member  of  his  family  at 
the  time  of  his  .death.  It  follows  that  the 
widow  must  be  considered  as  having  been  a 
member  of  the  family  of  the  insured  at  the 
time  of  his  death,  and  within  the  class  of 
persons  who  could  be  beneficiaries  under  the 
Illinois  statutes. 

Perceiving  no  prejudicial  error,  the  appli- 
cation for  supersedeas  will  be  denied,  and 
the  Judgment  affirmed.  The  petition  for  re- 
bearing  is  denied.  The  former  opinion  will 
be  withdrawn. 

Supersedeas  denied,  and  Judgment  affirmed. 

OABBE>RT,  a  X,  and  BAIUDY,  J.,  not 
participating. 

((3  Colo,  its} 

MOYER  V.  JACKSON.     (No.  9256.) 
(Supreme  Court  of  Colorado.    Oct.  8,  1917.) 

Appeal  and  Ebbob  4=3931(Q— Scofk  or  Bb- 
VIKW— Pbesumptions. 
Where  Jury  was  waived,  and  the  cause  tried 
to  the  court,  and  no  declarations  of  law  request- 
ed, the  court  on  appeal  must  assume  that  the 
trial  court  had  the  right  conception  of  the  law, 
and  disregarded  evidence,  if  any,  that  was  not 
pertinent. 

En  Banc.  Error  to  El  Paso  0>unty  Court ; 
W.  B.  Kinney,  Judge. 


Action  by  O.  P.  Jackson  against  Walter  B. 
Moyer.  To  review  Judgment  for  plaintiff,  de- 
fendant brings  error,  and  applies  for  super- 
sedeas. Application  denied,  and  Judgment 
affirmed. 

J.  N.  Richards,  of  Colorado  Springs,  for 
plaintiff  in  error.  C.  B.  Horn,  of  Colorado 
Springs,  for  defendant  in  error. 

PEIR  CURIAM.  This  controversy  is  over 
the  right  of  defendant  in  error  to  a  commis- 
sion for  the  sale  or  exchange  of  certain  real 
estate  at  the  solicitation  of  Moyer,  the  plain- 
tiff in  error.  Tbe  first  trial  was  before  a  Jus- 
tice of  the  peace,  where  Judgment  was  ren- 
dered in  favor  of  Jackson,  and  Moyer  ap- 
pealed to  the  county  court.  Upon  trial  de 
novo,  a  Jury  was  waived  and  tie  cause  tried 
to  the  court.  No  declarations  of  law  were  re- 
quested. We  must  therefore  assume  that  the 
court  had  the  right  conception  of  the  law, 
and,  in  determining  the  Issues  involved,  dis- 
regarded ertdence,  If  any,  that  wos  not  perti- 
nent 

We  find  the  record  sufficient  to  support  the 
conclusions  of  the  trial  court,  and  the  applica- 
tion for  supersedeas  is  therefore  denied,  and 
the  Judgment  affirmed. 

ALLEN,  J.,  not  participating. 

Its  Colo.  446) 

In  re  GREENWOOD'S   ESTATE. 

GREENWOOD  v.  GREENWOOD. 

(No.  8912.) 

(Supreme  Court  of  Colorado.     Oct  8,  1917.) 

1.  Wills    «=»e34(9)—CoNSTBUCTioN— Vested 
Reuaindebs. 

Testator's  will  gave  all  bis  property  to  his 
wife  as  long  as  she  lived  or  remained  his  widow, 
and  provided  that  should  alie  marry  all  the 
property  should  be  divided  equally  between  tes- 
tator's son  and  stepson,  who  should  pay  an- 
other son  $50  for  his  share.  Held,  that  if  the 
wife  married  or  predeceased  testator,  the  prop- 
erty would  go  as  stated,  the  will  showing  that 
testator  intended  bis  second  son  to  take  nothing 
except  $50,  and,  his  wife  bavinK  predeceased 
testator,  the  will,  because  containing  no  provi- 
sion in  terms  for  the  disposition  of  the  estate 
except  in  case  of  her  remarriage,  was  not  in- 
valid because  the  remainders  over  to  the  son 
and  stepson  were  contingent  on  an  event  which 
could  never  happen. 

2.  Wills    «=»(i29— Conbtboction— Favobinq 
Vested  Intebestb. 

Vested  interests  are  favored  as  against 
those  which  are,  contingent  when  there  is  doubt 
in  the  matter. 

Error  to  County  Court,  City  and  County 
of  Denver;   Ira  C.  Rothgerber,  Judge. 

In  the  matter  of  the  estate  of  Henry 
Greenwood.  To  review  a  Judgment  constru- 
ing decedent's  will  in  favor  of  William  H. 
Greenwood,  Walter  Greenwood  brings  error. 
Affirmed. 

Chester  H.  Kern,  of  St.  Louis,  Mo.,  and 
John  S.  Glbons,  of  Itenver,  for  plaintiff  in  er- 
ror. Nathaniel  Halpem,  of  Denver,  for  de- 
fendant in  error. 
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TELLER,  J.  This  cause  comes  before  us 
on  error  to  the  county  court  to  reverse  a 
judgment  construing  a  will. 

The  plaintiff  Id  error  Is  a  son  of  one  Henry 
Greenwood,  now  deceased,  who  In  his  life- 
time made  a  will  of  which  the  part  pertinent 
to  this  review  is  as  follows: 

"I  give  and  bequeath  all  my  property  to  my 
beloved  wife,  Elizabeth  H.  Greenwood,  as  long 
as  she  lives  or  remains  my  widow.  Should 
my_  wife  marry,  then  all  my  property  shall  be 
divided  equally  between  my  son.  William  II. 
Greenwood,  and  my  stenson,  Thos.  A.  Harvey, 
they  to  pay  my  son  Walter  Greenwood  fifty 
dollars  for  his  share  of  my  estate." 

The  wife  died  before  the  husband's  death, 
and,  as  the  will  contains  no  provision.  In 
terms,  for  the  disposition  of  the  estate  ex- 
cept In  the  case  of  her  marriage.  It  is  now 
claimed  that  the  will  Is  Invalid  because.  It 
Is  snld,  the  remainders  over  to  the  son  and 
stepson  are  contingent  upon  an  event  which 
can  never  happen,  and  can  therefore  never 
vest.  The  plaintiff  In  error  claims  as  an 
heir  at  law.  The  county  court  rejected  this 
contention  and  held  that  the  provision  by 
whldi  the  estate  was  to  go  to  the  son  and 
stepson  In  case  of  the  widow's  marriage  is  to 
be  construed  to  mean  that.  In  case  she  mar- 
ried or  should  predecease  the  testator,  the 
property  should  go  as  above  stated.  The 
court  further  held  that  the  will  showed  that 
the  testator  Intended  his  son  Walter  should 
take  nothing  from  the  estate  except  the  sum 
of  $50  given  him  in  the  will. 

[1,  2]  This  construction  of  the  will  IsoI>un- 
dajitly  supported  by  the  authorities,  and 
must  be  regarded  as  effecting  the  testator's 
Intention.  It  is  clear  that  he  did  not  Intend 
to  give  the  plaintiff  In  error  more  than  $S0 
in  the  contingency  specified,  and  it  is  only  by 
assuming  an  intent  to  leave  his  estate  intes- 
tate that  we  can  suppose  the  testator  intend- 
ed to  permit  the  son  Walter  to  share  general- 
ly in  the  estate  under  the  circumstances  now 
presented,  and  for  which  no  express  provi- 
sion was  made.  We  think  the  authorities 
are  right  in  adopting  another  construction, 
as  the  trial  court  did  in  this  case.  Tills 
complies  with  the  rule  that  vested  interests 
are  favored,  as  against  those  which  are  con- 
tingent when  there  is  doubt  in  the  matter. 
In  Underbill  on  tie  Law  of  Wills,  p.  472,  it 
is  said: 

"A  devise  by  the  testator  to  his  widow  for  the 
term  of  her  natural  life,  but  if  she  should  marry 
again  then  to  A.  in  fee,  without  any  provision 
for  the  disposition  of  the  fee  after  her  death 
in  case  she  should  not  mnrry  again.  Is  a  very 
common  form  of  disposition.  In  such  cases  the 
courts  will  insert  the  words,  'when  she  dies.' 
or  'after  her  death,'  and  A.  will  take  a  vested 
remainder  by  implication  upon  the  death  of  the 
widow  without  having  remarried." 

The  same  author  in  section  858  says : 
"Where  it  appears  to  be  the  primary  inten- 
tion of  the  testator  to  give  the  widow  an  estate 
in  limitation  for  widowhood  which  may  of 
course  endure  for  the  life  of  the  widow,  the 
devise  over  is  a  vested  remainder  coming  after 
the  Ufe  estate  of  the  first  taker." 


Many  authorities  are  cited  to  support  of 
these  statements.  Here  there  Is  a  clear 
intent  to  give  to  the  widow  such  an  estate  as 
the  author  names  in  the  last  quotation.  la 
Jarman  on  WUls  {5th  Am.  Ed.)  p.  414,  it  1» 
said: 

"An  exception  to  this  rule,  however,  may 
seem  to  exist  in  a  case  which  deserves  especial 
attention,  on  account  of  the  frequency  of  its 
occurence,  namely,  where  a  testator  makes  a 
devise  to  his  widow,  and  if  she  should  marry, 
then  over:  in  which  the  established  construc- 
tion is,  that  the  devise  over  is  not  dependent  on 
the  continsiency  of  the  widow's  marrying  again. 
but  takes  effect  at  all  events,  on  the  terminitioii 
of  her  estate,  whether  by  marriage  or  death." 

After  discussing  Luxford  v.  Cheek,  3  Ler. 
125,  and  Gordon  v.  Adolphus,  3  B.  P.  C.  TomL 
300,  both  leading  cases  on  this  point,  the  aa- 
thor  adds: 

"In  these  cases,  therefore,  the  widow  takes 
an  estate  durante  viduitate,  and  the  gifts  over 
are  vestc<l  remainders  absolvitely  expectant  on 
that  estate,  being  to  take  effect  at  all  events 
on  its  detrrmination,  and  not  conditional  limi- 
tations dependent  on  the  contingent  determina- 
tion of  a  prior  estate  for  life." 

See,  also,  Aulick  t.  Wallace,  75  Ky.  (12 
Bush.)  531;    Person  v.  Dodge,  23  Pick.  287. 

Finding  no  error  to  the  record,  the  Jndc- 
ment  is  affirmed. 

Judgment   affirmed. 

HILL  and  SCOTT,  JJ.,  concur. 


MEMORANDUM  DECISIONS. 


SEILRR  et  al.  v.  FARMERS'  LIFE  INS. 
CO.  (No.  9167.)  (Supreme  Court  of  Colorado. 
.Tuly  2,  1917.  Rehearing  Denied  Oct,  8,  1917.> 
En  Banc.  EJrror  to  District  Court,  Delta  Coun- 
ty; Thomas  J.  Black,  Judge.  Action  between 
T.  J.  Seiler  and  others  and  The  Farmers'  Lift 
Insurance  Company.  Judgment  for  the  latter, 
and  the  former  bring  error.  Supersedeas  denied, 
and  judgment  affirmed.  Quaintance,  King  « 
Quaintance,  of  Denver,  for  plaintiffs  in  error. 
E.  M.  Sabin,  of  Denver,  for  defendant  in  error. 

HILL,  J.  Upon  a  careful  inspection  of  this 
record  and  a  thorough  consideration  of  the  briefs 
in  connection  therewith,  we  are  of  opinion,  not 
only  that  no  prejudicial  error  has  been  commit- 
ted, but  that  substantial  justice  will  follow  the 
enforcement  of  the  decree.  For  these  reasons, 
the  application  for  supersedeas  will  be  denied, 
and  the  judgment  affirmed.  Supersedeas  denied; 
judgment  affirmed. 

ALLEN,  J.,  not  participating. 


ALLIN'Q  MER.  &  L.  CO.  v.  SRHLET  et  aL 
(No.  3$n0.)  (Supreme  Conrt  of  Montana. 
March  10,  1917.)  Appeal  from  District  Court, 
Richland  County;  C.  C.  Hurley,  Judge.  R.  O. 
Lunke  and  C.  E.  Collett,  both  of  Sidney,  for  ap- 
pellants. F.  P.  Leiper,  of  Glendive,  and  John 
Bird,  of  F'airview,  for  respondent. 

PER  CURIAM.  Pursuant  to  motion  of  appel- 
lants, the  appeal  in  this  cause  is  hereby  dia> 
missed. 
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JACK  V.  CHICAGO,  ML  &  ST.  P.  RY.  CO. 

(No.  3864.)  (Supreme  Court  of  Montana.  Dee. 
14,  1916.)  Appeal  from  District  Court,  Powell 
County;  Geo.  B.  Winston,  Judge.  C.  W.  Keeley 
and  S.  P.  Wilson,  both  of  Deer  Lodge,  for  ap- 
pellant. Scharnikow  8c  Jordan,  of  Deer  Ixidge, 
lor  respondent 

PER  CURIAM.  Respondent's  motion  to  dis- 
miss the  appeal  from  the  order  denying  plain- 
tiff's motion  for  a  new  trial  is  this  day,  after  due 
consideration,  sustained,  and  the  appeal  from 
said  order  is  accordingly  dismissed.  It  is  fur- 
ther ordered  (May  28,  1017)  that  the  appeal 
from  the  judgment  herein  be,  and  the  same  is 
hereby,  dismissed. 


Mm'ER  V.  BLAUSTEIN.  (No.  4027.)  (Su- 
preme Court  of  Montana.  April  19,  19174  Ap- 
peal from  District  Court,  Silver  Bow  Ciounty. 
James  H.  Baldwin,  of  Butte,  for  appellant. 
William  Meyer  and  Harry  Meyer,  both  of  Butte, 
for  respondent. 

PER  CURIAMi  Upon  motion  of  respondent, 
the  appeal  herein  is  hereby  dismissed,  for  failure 
of  appellant  to  file  transcript  in  time. 


MURPHY  v.  NETT.  (No.  3720.)  (Supreme 
Court  of  Montana.  March  23,  1917.)  Appeal 
from  District  Court,  Lewis  and  Clark  County. 
W.  D.  Rankin,  of  Helena,  for  appellant  H.  O. 
Mclntire,  of  Helena,  for  respondent. 

PER  CURIAM.  Pursuant  to  respondent's 
motion  that  the  appeal  herein  be  dismissed  for 
failure  to  file  brief,  the  appeal  herein  is  dis- 
missed. 


ST.  ANTHONY  &  DAKOTA  ELEVATOR 
CO.  V.  EMERSON-BRANTINGHAM  IMPLE- 
MENT CO.  (No.  3775.)  (Supreme  Court  of 
Montana.  May  28,  1917.)  Appeal  from  Dis- 
trict Court,  Hill  County ;  John  W.  Tatta,  Judge. 
H.  S.  Kline,  of  Havre,  for  appellant  O.  B. 
Kotz,  of  Great  Falls,  for  resirondent 

PER  CURIAM.  Pursuant  to  motion  of  appel- 
lant, the  appeal  herein  is  dismissed. 


STATE  ex  rel.  GRIFFITHS  v.  MAYOR  & 
COUNCIL  OF  CITY  OF  BUTTE.  (No.  3966.) 
(Supreme  Court  of  Montana.  Jan.  3,  1917.) 
Appeal  from  District  Court,  Silver  Bow  County; 
Jeremiah  J.  Lynch,  Judge.  William  B.  Carroll, 
of  Butte,  for  appellant.  J.  V.  Dwyer,  John  A. 
Groenveld,  and  N.  A.  Rotering,  all  of  Butte,  for 
respondents.   ' 

PER  CURIAM.  AppeUant's  motion  for  leave 
to  dismiss  the  appeal  herein  without  prejudice  is 
this  day  granted,  and  the  appeal  is  accordingly 
dismissed. 


STATE  ex  rel.  RUSSELL  ▼.  DISTRKJT 
COURT  et  al.  Qfo.  3955.)  (Supreme  Court  of 
Montana.  Nov.  20,  1916.)  Original  application 
for  writ  of  mandamus  directed  to  the  District 
Court  of  the  Fourth  .Tudicial  District  and  R. 
Lee  McCuUoch,  a  Judge  thereof.  Cbas.  A.  Rus- 
sell, of  Missoula,  for  relator.  Wm.  T.  Pigott, 
of  Helena,  and  Wade  R.  Parks,  of  Thompson 
Falls,  for  respondents. 

PER  CURIAM.  The  motion  to  quash  the  al- 
ternative writ  of  mandate  heretofore  issued  here- 
in is,  after  due  consideration,  sustained,  and 
the  proceeding  dismissed. 


STATE  ex  reL  SANDS  et  al.  r.  DISTRICT 
COURT  et  aL  (No.  4037J  (Supreme  Court  of 
Montana.  April  27,  1917.)  Original  applica- 
tion for  writ  of  review  directed  to  the  District 
Court  of  the  Eighth  Judicial  District,  in  and  for 
the  County  of  Cascade,  and  H.  H.  Ewing,  a 
Judge  thereof.  W.  B.  Sands,  of  Chinook,  for  re- 
lators. 

PER  CURIAM  Relators'  application  for 
writ  of  certiorari  herein  is,  after  due  conader- 
ation,  denied. 


STATE  ex  rel.  WOOLRIDGE  et  al.  ▼.  DIS- 
TRICT COURT  et  al.  (No.  3097J  (Supreme 
Court  of  Montana.  Feb.  19,  1917.)  Original 
application  for  writ  of  certiorari  directed  to  tb» 
District  Court  of  the  Eighth  Judicial  District 
and  H.  H.  Ewing,  a  Judge  thereof.  W.  B. 
Sands,  of  Chinook,  for  relators. 

PER  CURIAM.  The  application  of  relators 
herein  for  a  writ  of  review  is,  after  due  consid- 
eration by  the  court,  denied. 


In  re  HOOKER  et  al.  In  re  RENDER.  (No. 
9310.)  (Supreme  Court  of  Oklahoma.  S<jpt  11, 
1917.)  Original  proceeding,  on  the  relation  of 
Sam  P.  Render,  to  disbar  Sam  Hooker  and 
Elmer  L.  Fulton,  attorneys  and  counselors  at 
law.  Petition  dismissed.  John  R.  Guyer,  of 
Oklahoma  City,  for  relator.  McAdams  &  Has- 
kell, Ames,  Chambers,  Lowe  &  Richardson.  Shirk 
&  Danner,  Everest  &  Campbell,  end  Warren  K. 
Snyder,  all  of  Oklahoma  City,  for  respondents. 

ElANE,  J.  This  is  an  original  proceeding,  in- 
stitnted  by  Sam  P.  Render,  as  relator,  for  the 
purpose  of  disbarring  Sam  Hooker  and  Elmer  L. 
Fulton,  two  attorneys  and  counselors  at  law  of 
this  state,  residing  in  Oklahoma  City.  Relator 
charges,  in  effect  that  on  the  16th  day  of  March, 
1914,  one  Ross  N.  Lillard  commenced  an  action 
against  him  in  the  district  court  of  Oklahoma 
county  to  recover  the  sum  of  $1,325,  claiming 
that  the  relator,  as  defendant  in  that  action,  was 
indebted  to  him  in  that  sum  of  money  as  attor- 
ney's fees;  that  the  respondents,  Sam  Hooker 
and  Elmer  L.  Fulton,  were  attorneys  for  Lillard 
in  that  action,  and  that  they,  with  Ross  N.  Lil- 
lard, conspired  together  to  cheat  and  defraud  the 
relator  in  that  action  by  the  use  of  false  and 
fraudulent  testimony,  which  they,  the  said  Sam 
Hooker  and  Elmer  L.  Fulton,  well  knew  to  be 
false;  that  it  was  agreed  between  said  Sam 
Hooker  and  Elmer  L.  Fulton  and  Ross  N.  Lil- 
lard, before  said  action  was  ever  filed,  that  false 
and  fraudulent  testimony  should  be  used  in  said 
cause,  and  that,  in  case  judgment  was  obtained 
and  collected,  the  proceeds  therefrom  should  be 
split  between  the  three;  that  a  judgment  was 
obtained  against  the  relator  in  that  action,  and 
the  proceeds  split  between  the  said  Lillard  and 
the  respondents;  that  said  Sam  Hooker  and  El- 
mer L.  Pulton  were  induced  to  enter  into  said 
conspiracy  to  cheat  and  defraud  the  relator  by 
the  offer  of  Ross  N.  Lillard  to  divide  the  recov- 
ery which  they  were  to  obtain  by  reason  of  such 
false  and  fraudulent  acts.  Immediately  upon 
the  filing  of  this  complaint  the  respondents  filed 
their  answer,  in  effect  a  general  denial,  and  de- 
manded an  immediate  and  thorough  investiga- 
tion into  the  charges  preferred  against  them  by 
the  relator.  Upon  the  issues  being  joined  as 
above,  the  Supreme  Court  appointed  Hon.  Geo. 
S.  Ramsey,  of  Muskogee,  as  referee,  to  make  in- 
vestigation of  the  charges  against  the  respond- 
ents and  report  his  findings  of  fact  and  conclu- 
sions of  law  to  the  court  within  15  days.  In 
pursuance  of  this  order  Mr.  Ramsey  qualified  as 
referee  and  set  the  case  down  for  hearing  for  a 
day  certain.    On  the  day  set  for  the  trial  the 
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parties  appeared  In  person  and  by  theJr  respec- 
tive counsel,  and,  after  a  full  and  thorongb  bear- 
ing, the  referee,  without  leaving  the  bench,  ren- 
dered an  oral  report,  wherein  be  found  that  the 
charges  set  forth  in  the  petition  of  the  relator 
in  this  action,  alleging  that  Sam  Hooker  and  KI- 
mer  L.  Fulton,  respondents  herein,  conspired 
with  Lillard  to  file  a  false  and  fraudulent  ac- 
tion and  to  support  the  same  b;  false  and  fraud- 
ulent testimony,  are  wholly  unfounded,  unwar- 
ranted, and  unjustified,  and  that  there  is  no  evi- 
dence of  any  kind  or  characteD  offered  by  the  re- 
lator to  show  or  prove  that  respondent  Elmer  L. 
Fulton  was  guilty  of  the  slishtest  misconduct,  or 
bad  any  Itnowledge  or  notice  that  Lillard's  ac- 
tion against  the  relator  was  false  and  fraudu- 
lent, and  also  found  that  respondent  Sam  Hook- 
er was  invited  by  Lillard  to  represent  him  in 
the  case  mentioned  in  the  complaint,  and  that  at 
the  time  Hooker  consented  to  represent  Lillard 
he  did  not  go  over  the  evidence  or  facts  upon 
which  Lillard  proposed  to  support  his  claim, 
further  tlian  what  Lillard  said  about  it ;  and 
that  there  is  no  evidence  offered  showing  that 
the  respondent  Hooker  was  guilty  of  the  slight- 
est misconduct  throughout  his  connection  with 
Mr.  Lillard  and  Mr.  Render.  A  few  days  later 
a  written  report  to  the  same  effect  was  filed  by 
tho  referee,  to  which  no  exceptions  have  been 
filed  by  the  relator.  Now  the  cause  comes  on  to 
be  heard  by  the  court  upon  the  report  of  the 
referee.  Notwithstanding  there  have  been  no  ex- 
ceptions filed  by  the  relator  to  the  report  of  the 
referee,  the  court  has  examined  very  carefully  the 
evidence  adduced  at  the  trial  before  the  referee, 
and  unhesitatingly  agrees  with  the  referee  as 
to  its  weight  and  sufficiency  to  establish  the 
charges  preferred  against  the  respondents.  The 
referee  very  properly  allowed  the  relator  the 
widest  latitude  in  the  matter  of  the  introduction 
of  evidence  for  the  purpose  of  sustaining  his 
charges,  and,  notwithstanding  this  liberality, 
there  was  no  evidence  adduced  which  in  the 
slightest  tends  to  prove  the  charges  made.  Upon 
the  contrary,  the  evidence  conclusively  shows 
that  the  respondents  Sam  Hooker  and  Elmer  L. 
Fulton,  enjoy  in  a  high  degree  the  respect  and 
confidence  of  the  bench  and  bar  of  the  state,  and 
that  during  a  long  practice  at  this  bar  and  hon- 
orable careers  in  the  public  service  they  have 
always  conducted  themselres  in  an  ethical  and 
honorable  manner.  The  report  of  the  referee  is 
therefore  accepted,  adopted,  and  approved  in  its 
entirety,  and,  in  pursuance  of  the  recommenda- 
tions therein  contained,  the  respondents  are  fully 
exonerated  from  tlic  charges  made  acainst  them, 
and  the  petition  of  the  relator  is  dismissed,  at 
bis  costs.    All  the  Justices  concur. 


EJr  parte  BELL.  (No.  A-2146.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  Sept.  27,  1917.) 
Petition  by  Green  Bell  for  writ  of  habeas  cor- 
pus. Leave  to  withdraw  granted.  J.  G.  Ralls, 
of  Atoka,  for  petitioner. 

PER  CURIAM.  Petition  of  Green  Bell  for 
writ  of  habeas  corp\is.  filed  this  27th  day  of  Sep- 
tember. On  application  of  counsel  for  petition- 
er, leave  to  withdraw  the  petition  is  this  same 
dajr  granted. 


CANTRELL  y.  STATE.  (No.  A-2536.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  July 
14,  1917.  Rehearing  Denied  Sept.  22,  1917.) 
Appeal  from  Superior  Court,  Muskogee  County; 
H.  C.  Thurmauj  Judge.  C.  J.  CantreU  was  con- 
victed of  violating  the  prohibitory  law  and  ap- 
Keals.  Affirmed.  Crump,  Bailey  &  Crump,  of 
luskogee,  for  plaintiff  in  error.  R.  McMillan, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  C.  J. 
CantreU,  was  convicted  in  the  superior  court  of 


Muskogee  county  on  a  charge  of  having  nnlawful 
possession  of  intoxicating  liquor  with  intent  to 
sell  the  same,  and  his  punishment  fixed  at  a 
fine  of  $200  and  imprisonment  in  the  connty 
jail  for  a  period  of  30  days.  The  record  disclos- 
es no  error  prejudicial  to  the  substantial  rights 
of  the  plaintiff  in  error.  The  judgment  of  tlie 
trial  court  is  therefore  affirmed. 


ROGERS  T.  MoKROWN,  IHstrict  Judge. 
(No.  A-2409.)  (Criminal  Court  of  Appeals  of 
Oklahoma.  Oct  19,  1917.)  Mandamus  by  Jim 
Rogers  against  Tom  D.  McKeown,  District 
Judge.  Demurrer  to  petition  sustained,  and 
cni'se  dismissed.  B.  C.  King  and  J.  W.  Bolen, 
both  of  Ada,  for  petitioner. 

PER  CURIAM.  Demurrer  to  petition  na- 
tained,   and   cau^e   dismissed. 


STATE  ex  reL  ROBERTS  v.  JOHNSON, 
County  Judge.  (No.  A-2095.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  Oct.  16,  1917.) 
Application  on  relation  of  C.  R.  Roberts  for 
a  writ  of  prohibition  against  Hal  Johnson, 
County  Judge.  Alternative  writ  of  prohibition 
vacated,  and  cause  dismissed.  H.  H.  Smith,  of 
Shawnee,  for  petitioner.  S.  P.  Freeling,  Co. 
Atty.,  of  Shawnee,  for  respondent     ' 

PER  CURIAM.  ThU  U  an  application  for  a 
writ  of  prohibition  to  prohibit  the  county 
court  of  Pottawatomie  county  and  Hal  John- 
son, as  judge  thereof,  from  proceeding  further 
on  the  trial  of  an  information  filed  in  said 
court  wherein  the  petitioner  is  charged  with 
unlawfully  practicing  dentistry.  Attached  to 
said  petition  is  n  copy  of  an  alternative  writ 
of  mandamus,  issued  out  of  the  superior  court 
of  Oklahoma  county,  Edward  Dewes  Oldfield, 
Judge,  and  directed  to  the  Oklahoma  State 
Dental  Board,  to  show  cause  why  they  should 
not  issue  a  certificate  to  the  said  C.  R.  Rob- 
erts upon  his  application,  upon  the  ground 
that  he  was  entitled  to  the  same  under  the 
Constitution  of  Oklahoma  as  a  practicing  den- 
tist in  the  territory  of  Oklahoma  prior  to  the 
admission  of  Oklahoma  into  the  Union  as  a 
state,  and  a  further  order  that  said  C.  R.  Rob- 
erts may  practice  dentistry  in  the  state  of 
Oklahoma  until  the  further  order  of  said  court. 
Upon  the  filing  of  the  petition  an  alternative 
writ  of  prohibition  was  issued.  To  this  respond- 
ent duly  answered.  No  further  appearance 
having  been  made  on  behalf  of  the  petitioner, 
it  is  ordered  that  the  alternative  writ  of  pro- 
hibition isiiued  herein  be  vacated  and  set  aside; 
and  it  is  further  ordered  that  the  cause  be  dis- 
missed. 


In  re  STRINGER.  (No.  A-3057.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  Oct  17,  1917.) 
Habeas  corpus  by  W.  A.  Stringer  to  be  let  to 
bail.  Bail  allowed.  Wimbish  &  Duncan,  of 
Ada,  for  petitioner.  The  Attorney  General,  R. 
McMillan,  Asst.  Atty.  Gen.,  and  Arden  L. 
Bullock,  Co.  Atty.,  of  Ada,  for  respondent. 

PER  CURIAM.  A  petition  filed  on  behalf  of 
W.  A.  Stringer  alleges  in  substance  that  he 
is  illegally  restrained  of  his  liberty  and  im- 
prisoned by  Bob  Duncan,  sheriff  of  Pontotoc 
county;  that  he  is  held  in  custody  by  virtue  of 
a  certain  commitment  issued  by  H.  J.  Brown,  a 
justice  of  the  peace  at  Ada,  in  and  for  Pontotoc 
county,  upon  a  preliminary  examination  held 
upon  a  complaint  wherein  the  petitioner  and 
Luella  Jones  were  jointly  chdVged  with  the 
murder  of  Enoch  Jones.  It  further  appears  that 
Hon.  J.  W.  Bolen,  district  judge,  upon  an  ap- 
plication for  a  writ  of  habeas  corpus,  admitted 
petitioner's  codefendant  to  bail,  but  denied  bail 
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to  thli  petitioner.  It  la  further  averred  that 
the  proof  is  not  evident  nor  is  the  presumption 
gresLt  that  he  is  guilty  of  said  crime.  Attached 
to  the  petition  are  numerous  affidavits,  and  a 
transcript  of  the  testimony  taken  upon  the  pre- 
liminary examination  and  upon  the  hearing  be- 
fore said  district  judge.  Upon  a  careful  con- 
sideration of  the  facts  and  circumstances  in 
evidence,  it  is  the  conclusion  of  the  court  that 
bail  should  be  allowed  in  the  sum  of  $20,000; 
bond  to  be  conditioned  as  by  law  required  and 
to  be  approved  by  the  court  clerit  of  Pontotoc 
connty. 


STRONG  T.  CITI  OP  GEARY.  (No.  A- 
2632.)  (Criminal  Court  of  Appeals  of  Okla- 
homa. Oct.  15,  1917.)  Appeal  from  County 
Court,  Blaine  County;  Ed.  Baker,  Judge. 
Phopbe  J.  Strong  was  convicted  of  keeping  a 
female  person  for  the  purpose  of  prostitunon, 
and  she  appeals.  Reversed  and  remanded,  with 
direction  to  dismiss.  J.  P.  Wiahard,  of  Wa- 
tonga,  for  plaintiff  in  error. 

PER  CURIAM.  Plaintiff  in  jrror,  Phoebe 
J.  Strong,  was  convicted  in  the  police  court  of 
the  city  of  Geary,  before  Geo.  Pittell,  mayor, 
ex  officio  ptollce  judge,  upon  a  complaint  charg- 
ing her  with  keeping  a  female  person  in  the 
Commercial  Hotel,  in  the  town  of  Geary  for 
the  purpose  of  prostitution,  and  was  adjudged 
to  pay  a  fine  of  $S0,  from  which  judgment  she 
appealed  to  the  county  tourt  of  Blaine  county. 
TJpon  her  trial  there  she  was  again  convicted, 
and  her  punishment  assessed  at  a  fine  of  $60. 
From  the  judgment  rendered  in  pursuance  of 
the  verdict,  the  defendant  appeals.  The  prin- 
cipal question  presented  has  been  passed  upon 
by  this  court  in  Rx  parte  Johnson,  12  Okl.  Cr. 
— ,  161  Pac.  1007.  For  the  reasons  stated  in 
the  opinion  of  the  court,  we  are  of  the  opinion 
that  the  proceedings  had  upon  the  trial  and 
conviction  of  the  plaintiff  in  error  were  illegal 
and  void,  and  said  court  was  without  jurisdic- 
tion to  render  the  Judgment  appealed  from.  The 
Judgment  is  therefore  reversed  and  remanded, 
with  direction  to  dismiss. 


WILMAJIS  V.  STATE.  (No.  A-2800.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Oct 
13,  1017.)  Appoal  from  District  Court,  Canadi- 
an County;  John  W.  Ilayson,  Judge.  Flossie 
Williams  wa.s  convicted  of  robbery,  and  she 
appeals.  Order  that  proceedings  abate.  J.  N. 
Roberson,  of  El  Reno,  for  plaintiff  in  error. 
The  Attorney  General  and  R.  McMillan,  Asst. 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Flossie 
Willinms,  and  Ethel  Im'in,  were  jointly  charg- 
ed with  the  crime  of  conjoint  robbery.  Upon 
her  separ.ite  trial  the  plaintiff  in  error  was  con- 
victed, and  was  sentenced  to  serve  a  term  of 
five  years'  imprisonment  in  the  penitentiary. 
To  reverse  the  judgment  an  appeal  was  pcr- 
•fected  by  filing  in  this  court  July  29,  1915,  a 
petition  in  error  with  case-made.  Sinc6  the 
appeal  was  taken,  and  before  the  final  submis- 
sion of  the  cause,  suggestion  of  the  death  of 
the  plaintiff  in  error  has  been  made,  and  the 
Bame  called  to  the  attention  of  the  court  by 
the  Attorney  General  and  county  attorney  of 
Canadian  county.  It  is  therefore  ndiudgpfl  and 
ordered  that  all  nroreo'lini's  in  this  prosecu- 
tion be  abated.  The  record  is  rcmari'li-il.  with 
dire<-tion  to  the  district  court  of  Tntiadian 
county  to  enter  ita  appropriate  order  to  that 
effect. 


FISHER  T.  BTPI,F,Y.  (No.  14103.)  (Su- 
preme Court  of  Washington.  Aug.  29,  1917.) 
Department  1.     Appeal  from   Superior  Court. 


t  Spokane  Oonnty.  Action  by  Sara  P.  Blsher 
against  G.  G.  Ripley.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed.  Ripley 
&  Qnackenbusb,  of  Spokane,  for  appellant. 
Barker  &  Barker,  of  Spokane,  and  C.  C.  Upton, 
of  Hillyard,  for  respondent. 

PER  CURIAM.    The  only  question  we  deem 
'  of  importance  in  this  case  is  whether  the  find- 
,  ings  of  fact  made  by  the  lower  court  are  sus- 
'  tained  by  the  evidence.    It  will  be  of  no  value 
'  to   review   or  discuss   the  evidence   at   length. 
We  have  read  the  record,  and,  while  there  is 
considerable  confiict  in   the  testimony,  we  are 
of  the  opinion  that  the  findings  of  fact  entered 
by  the  lower  court  are  sustained  by  a  fair  pre- 
ponderance of  the  evideuceu     The  judgment  is 
affirmed. 


(M  Or.  390) 
BARBER  T.  JOHNSON,  Coantv  Clerk.    (Su- 
preme Ciourt  of  Oregon.  'Kov.  20,  1917.)     On 
rehearing.     Former  opinion  (167  Pac.  SOQ)  af- 
firmed. 

McCAMANT,  J.  It  Is  earnestly  insisted  in 
plaintiff's  petition  for  a  rehearing  that  we  have 
erred  in  the  construction  placed  upon  section  6 
of  chapter  10  of  the  Session  I.«ws  of  1913.  This 
section  authorizes  tlie  qualified  voters  of  a  new 
county  "to  vote  for  and  select  the  place  of 
county  seat  in  the  manner  provided  by  law." 
It  is  contended  that  the  only  provision  of  law 
which  the  Legislature  had  in  nund  and  to  which 
the  above  statute  can  be  referred  is  chapter  3 
of  title  25,  comprising  sections  2877  to  2885, 
L.  O.  L.  These  sections  of  the  Code  are  an  act 
passed  in  1903  (Laws  1903,  p.  105)  empowering 
the  inhabitants  of  any  county  to  remove  their 
county  seat  The  act  provides  that  on  petition 
of  three-fifths  of  the  electors  of  any  county  it 
shall  be  the  duty  of  the  county  court  to  sub- 
mit at  the  nest  general  election  the  question 
of  removing  the  county  seat  The  people  o{ 
the  several  counties  required  no  grant  from  the 
legislative  assembly  of  1913  in  order  to  make 
this  remedy  available  to  them.  They  had  enjoy- 
ed for  ten  years  the  powers  conferred  by  sec- 
tions 2877-2885,  L.  O.  L.  Section  6  of  the  net 
of  1913  purports  to  grant  to  the  electors  of  a 
new  county  the  power  to  select  their  county 
seat  at  the  first  general,  election  following  the 
organization  of  the  county.  If  the  power  grant- 
ed by  section  6  of  the  act  of  1913  is  tlic  power' 
given  10  years  before  by  sectiuns  2S77-"JS'85, 
!  so  much  of  the  later  act  as  autbori/.cs  an  elec- 
tion to  determine  the  county  seat  is  suriilusag( 
and  has  no  legal  effect  The  clear  reference  In 
section  6  of  the  act  of  1913  is  to  a  law  pro- 
viding a  manner  for  exercising  the  powei 
granted. 

We  are  accustomed  to  the  exercise  of  populai 

power  by  majorities.    When  the  Legislature  em 

powers  the  qualified  electors  of  the  new  count} 

to  vote  tor  and  select  the  place  of  county  seat 

the   language,   construed   in   harmony    with   th« 

ordinary   use  and   meaning  of   the  words  used 

,  imports  a  grant  to  the  majority  to  act  in  tb( 

premises,  not  a  grant  conditioned  on  preliminar] 

I  action  by  three-fifths  of  the  electorate.     Sectior 

I  la  of  article  4   was  incorporated   in   the  Con 

stitution  in  1006.     In  1907  tlie  legislature  en 

acted  a  statute  to  make  it  effective.    The  cast 

of  Schubol  v.  Olcott,  60  Or.  503,  120  Pac.  375 

'  waK  decided  in  1912.    In  his  opinion  in  this  cast 

;  Mr.  Justice  Bean  says:    "Article  4,  section  la 

I  and  article  9,  section  la,  of  the  Constitution 

;  are  not  self-exocutinjt  in  resppct  to  counttes,  n> 

\  they  muke  no  provisions  regarding  the  manne 

I  of  their  enforcement     By  the  first  of  these,  th. 

initiative   and    referendum   powers   reserved   b; 

the  people  are  further  reserved  to  the  legal  vot 

'  ers  of  every  municipality  and  district  as  to  al 

I  local,  special,  and  municipal  legislation  of  ever 
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character  In  their  respectiTe  municipalities  and 
iistricts.  By  the  second,  the  people  of  the 
several  counties  are  empowered  and  authorized 
to  regulate  taxation  nnd  exemptions .  within 
their  several  counties,  subject  to  any  general 
law  which  may  be  hereafter  enacted.  In  article 
4,  section  la,  it  is  specifically  provided  that 
the  manner  of  eiercising  such  powers  shall  be 
prescribed  by  general  laws,  except  as  to  cities 
and  towns ;  neither  section  containing  rules  by 
means  of  which  this  right  may  be  given  the 
force  of  law  as  regards  local  legislation  in 
counties.  •  •  •  Hence  we  must  look  at 
the  genera]  laws  of  this  state  for  the  manner  of 
executing  these  sections  of  the  organic  law. 
Turning  to  the  legislative  enactment  of  1907, 
being  section  3470  et  seq.,  L.  O.  L.,  it  appears 
that  the  Legislature  intended  to  and  did  make 
all  the  necessary  rules  for  carrying  into  effect 
the  initiative  and  referendum  provisions  of  the 
Constitution."  "A  county  is  a  public  corpora- 
tion, classed  with  cities,  towns,  and  villages, 
and  invested  with  subordinate  legislative  powers 
to  be  exercised  for  local  purposes  connected  with 
the  public  good,  and  subject  to  the  control  of 
the  state.  2  Kent,  *275."  The  Legislative  as- 
sembly of  1913  was  familiar  with  section  la 
of  article  4  of  the  Constitution,  with  the  act  of 
1907  (Laws  1907,  c.  228),  sections  3470-3485, 
L.  O.  L.,  and  with  the  construction  so  recently 
placed  upon  these  provisions  by  this  court. 
The  natural  interpretation  of  section  6  of  the 
act  of  1913  connects  it  with  the  foregoing  pro- 
visions of  law,  as  defining  the  manner  of  ex- 
ercising the  power  granted. 

Nor  does  the  concluding  sentence  of  section 
6  militate  against  the  correctness  of  the  above 
reasoning.  This  concluding  sentence  is  as  fol- 
lows: "Immediately  after  the  selection  of  such 
county  seat  either  by  the  county  court  or  by 
the  canvass  of  the  returns  of  votes  cast  at  the 
election  for  that  purpose,  the  county  court  shall 
issue  its  proclamation  and  publish  the  same 
in  a  newspaper  published  in  such  new  county, 
if  there  be  one,  and  if  not. by  posting  acogy 
«f  such  proclamation  in  each  election  precinct  in 
such  county  announcing  the  selection  and  loca- 
tion of  such  county  seat."  It  is  provided  by 
section  3420,  L.  O.  L.,  that  on  the  completion 
of  the  canvass  of  the  votes  cast  in  each  county 
the  county  clerk  shall  make  a  record  of  the  vote 
of  the  electors  on  all  measures  voted  on.  The 
county  clerk  is  clerk  of  the  county  court  Con- 
stitution, art  7,  g  15.  The  record  being  readily 
accessible  to  the  county  court  and  the  matter 
being  one  of  local  interest  chiefiy,  provision  is 
made  that  the  county  court  shall  proclaim  the 
result  in  a  manner  well  calculated  to  advise  the 
community.  It  was  a  reasonable  exercise  of 
the  power  of  the  Legislature  to  provide  for  such 
local  announcement  in  addition  to  the  guber- 
natorial proclamation  provided  for  by  section 
3479,  L.  O.  I* 

It  is  contended  that  we  are  in  error  in  hold- 


ing that  the  selection  of  a  county  seat  is  legisla- 
tion within  the  purview  of  section  la  of  article 
4  of  the  Constitution.  Plaintiff  cites  McWhirt- 
er  V.  Brainard,  5  Or.  426,  430,  and  the  follow- 
ing decisions  wherein  the  above  case  is  dis* 
cussed.  Baker  County  v.  Benson,  40  Or.  207, 
221,  66  Pac.  815 ;  State  v.  Corvallis  &  Eastern 
Railroad  Co.,  59  Or.  450,  458,  117  Pac.  980; 
Murdoch  v.  Klamath  County  Court  62  Or.  483, 
126  Pac.  6.  We  find  no  intimation  in  any  of 
these  decisions  that  the  change  of  a  county  seat 
is  not  legislation.  The  question  mooted  in 
McWhirter  v.  Brainard  was  the  constitution- 
ality of  the  enabling  act  for  locating  the  county 
seat  of  Union  county.  It  was  contended  that 
the  act  was  unconstitutional  as  delegating  leg- 
islative power  to  the  people.  The  constitutional 
amendments  referred  to  in  the  former  opinion 
have  made  this  question  purely  academic  in 
this  jurisdiction.  It  was  held  that  under  the 
facts  involved  in  McWhirter  ▼.  Brainard  the 
change  of  county  seat  was  to  be  deemed  made 
by  the  Legislatare  although  it  became  effective, 
if  at  all,  by  a  vote  of  the  electors  interested. 
This  decision  and  the  other  decisions  in  which 
this  case  is  discussed  all  imply  that  the  loca- 
tion and  removal  of  county  seats  are  legisla- 
tive functions.  We  think  it  follows  that  it 
was  competent  for  the  Legislature  to  clothe 
the  people  of  Jefferson  county  with  power  to  act 
in  the  premises  and  that  therefore  the  initiative 
provisions  of  the  Constitution  and  sections 
3470-3485,  L.  O.  U,  became  applicable. 

It  is  contended  that  we  are  in  error  in  assum- 
ing that  the  stipulation  on  which  the  case  was 
tried  admits  that  the  requirements  of  sections 
3470-3485,  L.  O.  L.,  were  complied  with.  The 
stipulation  is  in  part  as  follows:  "If  the  court 
shall  be  of  the  opinion  that  there  are  no  omis- 
sions or  defects  in  the  notice  of  election  given 
herein  and  which  is  set  out  in  the  amended  com- 
plaint and  also  in  the  answer,  that  are  suffi- 
cient to  invalidate  the  election  as  to  the  said 
bill  for  a  local  law,  being  Nos.  322  to  323  on 
the  official  ballot,  and  shall  also  be  of  the  opin- 
ion that  proceedings  for  the  location  of  the 
county  seat  mqy  be  had  under  the  initiative 
and  referendum  provisions  of  chapter  3,  title 
25,  of  L.  O.  L.,  then  the  court  shall  overrule 
the  demurrer  of  the  plaintiff  and  give  judgment 
for  the  defendant  dismissing  this  suit"  This 
language  is  a  clear  waiver  of  any  irregularities 
in  complying  with  the  above  provisions  of  the 
Code.  The  legal  effect  of  the  stipulation  is 
therefore  as  stated  in  the  former  opinion.  We 
may  add  t^at  the  answer  sets  up  in  detail  the 
steps  taken  in  compliance  with  these  provisions 
and  there  is  no  reply.  The  affirmative  allega- 
tions of  the  answer  are  therefore  admitted. 

We  adhere  to  the  former  opinion  and  deny 
the  petition  for  a  rehearing. 

McBRIDE,  C.  3^  and  MOORE  and  BEAN, 
JJ.,  concur. 
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